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I. PURPOSE OF THIS EARLY STATUS REPORT

On August 5, 2026, this Court remanded the matter to the circuit court for an expedited hearing on

Appellant’s July 26, 2026, petition pursuant to Rule 241(d), SCACR.

The Court expressly retained the pending appeal and directed Appellant to provide written status
updates every thirty days until the circuit court rules on the petition and to provide this Court with

a copy of the circuit court’s written order within ten days after receiving notice of the ruling.

The August 5 Order further provided that, if the circuit court determines that a stay is not

appropriate, the circuit court may immediately proceed with other matters before it.

Following entry of that Order, Respondent’s counsel communicated with the lower court
concerning implementation of the remand and requested that the previously scheduled August 6,
2026, summary-judgment hearing be continued and that Appellant’s July 26 petition be

scheduled.

The Administrative Docketing Coordinator initially advised Appellant that the petition had been
passed to Judge Simmons for review and that “the hearing on the MSJ set for tomorrow at 10:30

will be continued.”
Thereafter, however, the Administrative Docketing Coordinator advised Appellant:

“Per Judge Simmons, [ will not be able to reschedule either the petitions nor the MSJ until we get

the case back from the Court of Appeals.”

Because this Court has retained the appeal while specifically remanding the July 26 petition for
expedited consideration, Appellant respectfully seeks clarification concerning whether any
additional transmittal, administrative action, or direction from this Court is required before the

lower court may act upon that petition.





II. CLARIFICATION IS NECESSARY BECAUSE THE LOWER COURT HAS
DECLINED TO IMPLEMENT THIS COURT’S LIMITED REMAND UNTIL THE
CASE IS “RETURNED” FROM THE COURT OF APPEALS

Appellant does not ask this Court to infer any motive from the lower court’s communication. The
concern is its objective procedural effect. The written record presents a straightforward sequence:
this Court expressly retained the appeal while remanding a particular petition for expedited
consideration; implementation of that remand initially began; and the lower court thereafter stated

that the remanded petition could not be rescheduled until the case was returned from this Court.

The August 5, 2026, Order establishes the controlling starting point. Exhibit I. This Court retained
the pending appeal while expressly remanding Appellant’s July 26 petition for expedited
consideration pursuant to Rule 241(d), SCACR. The Order required written status reports until the
circuit court ruled and further provided that, if the circuit court determined that a stay was not
appropriate, it could “then” immediately proceed with other matters before it. Exhibit I therefore
establishes the sequence directed by this Court: the appeal remained here, the remanded stay
petition was to be decided below, and other matters could proceed thereafter if the stay was

denied.

The first post-remand communication shows that implementation initially proceeded consistently
with that direction. See Exhibit J. Respondent’s counsel requested that the August 6 summary-
judgment hearing be continued, and that Appellant’s July 26 petition be scheduled. The
Administrative Docketing Coordinator thereafter advised Appellant that the petition had been
passed to Judge Simmons for review and that “the hearing on the MSJ set for tomorrow at 10:30
will be continued.” Exhibit J therefore shows that the dispositive foreclosure proceeding was

initially deferred while the remanded petition was placed before the circuit court.





The subsequent communication documents the point at which implementation stopped. Exhibit K.
The Administrative Docketing Coordinator stated: “Per Judge Simmons, I will not be able to
reschedule either the petitions nor the MSJ until we get the case back from the Court of Appeals.”
Exhibit K is material because the remanded petition itself would not be rescheduled until the
lower court received the case back from the same appellate court that had expressly retained the

appeal while directing expedited consideration of that petition.

The resulting procedural position is circular. This Court retained the appeal and directed the
circuit court to decide the July 26 petition; the circuit court has stated that the petition cannot be
rescheduled until the case is returned from this Court. The question therefore is not whether
Appellant’s Notice of Appeal independently prevented all lower-court proceedings. It is whether
this Court’s retention of the appeal prevents the circuit court from performing the particular task

this Court subsequently and expressly remanded to it.

Rule 205, SCACR, addresses the lower court’s power to act upon a particular matter during the
pendency of an appeal; it does not concern the circuit court’s underlying subject-matter
jurisdiction. The relevant question is whether the particular matter is affected by the appeal. Rule
205 permits the lower court to proceed with matters not affected by the appeal and recognizes

petitions for supersedeas under Rule 241.

Tillman v. Oakes, 398 S.C. 245, 255-56, 728 S.E.2d 45, 51 (Ct. App. 2012), distinguishes those
two questions. Rule 241 governs whether the appealed order or relief may be carried out during
the appeal; Rule 205 governs whether the lower court possesses the power to proceed with a

particular matter while the appeal remains pending. The latter question turns upon whether that

particular matter is “affected by the appeal.” Here, however, this Court subsequently removed any





uncertainty concerning the July 26 petition by expressly remanding that particular matter for

expedited lower-court consideration while retaining the appeal.

South Carolina’s mandate authorities independently support the same conclusion. In Prince v.
Beaufort Memorial Hospital, 392 S.C. 599, 605, 709 S.E.2d 122, 125 (Ct. App. 2011), the Court
of Appeals explained that appellate instructions circumscribe the lower court’s authority on
remand and that the lower court has a duty to follow those instructions. See also S.C. Department
of Social Services v. Basnight, 346 S.C. 241, 250-51, 551 S.E.2d 274, 279 (Ct. App. 2001);

Ackerman v. McMillan, 324 S.C. 440, 443, 477 S.E.2d 267, 268 (Ct. App. 1996).

Appellant does not rely upon these authorities to contend that every delay in acting upon a
remand constitutes jurisdictional error. Their narrower significance is that the scope of the lower
court’s authority following remand is supplied by the appellate mandate itself; the lower court
neither requires authority beyond that mandate to perform the directed task nor may disregard the

task the mandate specifically assigns.

Rule 241 further demonstrates why the present standstill matters. Rule 241(d)(1), SCACR,
provides that “an unnecessary delay by the lower court or administrative tribunal in ruling on this
application shall constitute an extraordinary circumstance,” while Rule 241(c)(2) identifies
preservation of appellate jurisdiction and prevention of mootness as considerations relevant to
stay relief. Appellant does not ask this Court to prejudge whether the present delay is
unnecessary; the Rule nevertheless confirms why uncertainty preventing disposition of a

remanded stay petition warrants prompt clarification.

The prejudice is concrete. Exhibit J shows that Respondent’s summary-judgment proceeding was
initially continued while the remanded petition was placed before Judge Simmons. Exhibit K then

shows that the petition itself stopped moving because the lower court was waiting to “get the case





back from the Court of Appeals.” This Court, meanwhile, requires status reports until the circuit
court rules. The result is that this Court awaits a ruling that the circuit court has stated it will not

schedule until the case is returned by this Court.

Appellant therefore respectfully requests limited clarification. If an additional administrative
transmittal, return of a portion of the record, or other ministerial step is required before the circuit
court may act, Appellant requests that this Court identify or direct that step. If no additional step is
required, Appellant requests clarification that the circuit court may implement the limited remand

and determine the July 26 petition notwithstanding this Court’s continuing retention of the appeal.

Such clarification would not determine the merits of the stay petition, the foreclosure claim, or
any disputed factual issue. It would permit the circuit court to perform the specific task this Court

has already directed it to perform and restore the sequence established by the August 5 Order.

III. THE LOWER COURT’S REPEATED FAILURE TO FOLLOW THE GOVERNING
PROCEDURAL RULES ALLOWED THE FORECLOSURE PROCEEDING TO
ADVANCE BEFORE THRESHOLD MATTERS WERE PROPERLY RESOLVED,
AND THAT FAILURE HAS CONTINUED FOLLOWING THIS COURT’S AUGUST
5 REMAND

The central procedural problem is one of sequence. Appellant does not contend that the mere

filing of any motion automatically stayed the foreclosure action or prohibited every subsequent

procedural act. The narrower issue is whether particular unresolved matters were antecedent to

foreclosure adjudication because their disposition could determine the completeness of the

evidentiary record, the tribunal authorized to adjudicate particular issues, the existence of jury-

triable legal claims, and whether federal and state prerequisites permitted foreclosure judgment to

proceed.





That distinction is important. Appellant’s pending motions were not merely collateral docket
matters. They concerned discovery necessary to test Respondent’s asserted entitlement to
foreclosure; the legal status of proposed counterclaims and a jury demand; the scope of the
reference to the Master-in-Equity; the requested stay of the foreclosure proceeding; and federal
servicing protections governing when foreclosure may be commenced or advanced. The record
therefore presented threshold questions whose answers could determine what proceedings were

legally permissible thereafter.

The resulting prejudice was cumulative rather than confined to any single ruling or hearing. Each
unresolved threshold matter was overtaken by the next foreclosure step before the record supplied
an identifiable determination of the issue Appellant had actually presented. That sequence

ultimately produced Appellant’s July 26 stay petition and this Court’s August 5 remand.

Section III therefore addresses the complete sequence: what Appellant asked the lower court to
decide; what governing Rules and authorities applied; what the record does not show the lower
court decided; what foreclosure step occurred next; what prejudice resulted; and why the principal
procedural alternatives that might otherwise permit the action to continue do not eliminate the

need to implement this Court’s remand.

The Court’s Public Index independently documents that procedural progression, including
Appellant’s filings, hearing and roster activity, subsequent orders, and the continued movement of

the foreclosure proceeding. Exhibit A.

A. THE MARCH 9 MOTION AND MAY 19 CIRCUIT COURT PROCEEDING
PRESENTED AN IDENTIFIABLE JUDICIAL ISSUE THAT WAS NEVER GIVEN
AN IDENTIFIABLE DISPOSITION BEFORE THE FORECLOSURE TRACK
ADVANCED





The Order of Reference did not authorize the unexplained disappearance of Appellant’s scheduled
Circuit Court proceeding. On March 9, 2026, Appellant filed his Motion to Require Plaintiff to
Prosecute the Action and to Set Status Conference; Alternatively, Motion to Dismiss for Failure to
Prosecute. Appellant thereafter submitted a written hearing request and corrected SCCA233 form
asking that the motion be placed upon the nonjury motions roster and assigned a hearing date. The

motion was placed on the May 19, 2026, Circuit Court roster. Exhibit B.

Appellant did not request cancellation of that proceeding. The record presently identified does not
contain a judicial order cancelling, continuing, transferring, denying, rendering moot, or
otherwise disposing of the March 9 motion before the matter proceeded upon the Master-in-

Equity track.

Respondent thereafter obtained the March 27 Order of Reference transferring the foreclosure
action to the Master-in-Equity. Exhibit C. Rule 53(b), SCRCP, authorized referral in a foreclosure
action of “some or all of the causes of action in a case.” That authority did not itself answer what
became of an independently scheduled Circuit Court motion or establish that the calendaring

consequence of the reference constituted a judicial disposition of that motion.

Rule 77(c), SCRCP, recognizes the clerk’s authority concerning matters that do not require
allowance or order of the court, while Rule 79(e), SCRCP, concerns maintenance of pending
motions and matters requiring summary hearing. Appellant does not contend that every change to
a hearing calendar requires a separate judicial order. The narrower problem is that an
administrative calendaring change cannot itself supply the missing judicial answer to whether the

March 9 motion was granted, denied, transferred, rendered moot, reserved, or remained pending.

That distinction closes the first obvious alternative explanation. Even if removal of the May 19

hearing from the calendar was administratively permissible, disappearance of the hearing still did





not establish the judicial disposition of the underlying motion or explain why the foreclosure

action could proceed as though that matter had been resolved.

The existence of an ordinary foreclosure reference did not automatically answer what happened to
Appellant’s separately pending threshold matters. Appellant does not contend that the equitable
foreclosure claim could not ordinarily be referred to a Master-in-Equity. Nor does Appellant

contend that a Master lacks substantial authority over a matter properly referred.

Rule 53(c), SCRCP, provides that “[o]nce referred, the master or special referee shall exercise all
power and authority which a circuit court judge sitting without a jury would have in a similar
matter.” The critical issue is therefore antecedent: the Master’s substantial Rule 53(c) authority
exists once the matter has been referred, while the Order of Reference remains relevant to

determining what matter was actually placed before the Master.

South Carolina authority recognizes both sides of that distinction. In Smith Companies of
Greenville, Inc. v. Hayes, 311 S.C. 358, 360, 428 S.E.2d 900, 902 (Ct. App. 1993), the Court
recognized the broad authority conferred upon a Master within a properly referred matter.
Bunkum v. Manor Properties, 321 S.C. 95, 98, 467 S.E.2d 758, 760 (Ct. App. 1996), likewise

recognized that the Master’s authority derives from the Order of Reference.

Most directly, Deep Keel, LLC v. Atlantic Private Equity Group, LLC, 413 S.C. 58, 773 S.E.2d
607 (Ct. App. 2015), demonstrates that the scope of an Order of Reference cannot simply be
ignored. There, findings concerning matters outside the scope of the reference were vacated. The
combined rule is therefore not that the Master possesses little authority; it is that substantial

authority within a valid reference does not make the scope of the reference irrelevant.





Appellant also does not ask this Court to infer the exact scope of the March 27 Order of
Reference from an incomplete description. His point is narrower: the later procedural record
should disclose the basis upon which separately pending matters—including the March 9 Circuit
Court motion, Motion to Stay, discovery disputes, reference objections, service issues, proposed

counterclaims, and potential jury questions—became subject to disposition before the Master.

The discovery issue requires an additional qualification. In In re Referrals to Special Referees in
Discovery Disputes, S.C. Sup. Ct. Admin. Order (June 3, 2021), the Supreme Court stated that
Rule 53(b) permits referral of “causes of action” and that “[a] discovery dispute is not a ‘cause of
action.”” Appellant relies upon that Administrative Order only for that limited proposition. He
does not contend that a Master may never address discovery incident to a foreclosure action
otherwise properly before that office. The material question remains whether Appellant’s
particular unresolved discovery dispute was within the matter properly before the Master when it

was addressed.

Those qualifications remove an unnecessary overstatement. The defect asserted here is not that
referral was categorically impossible. It is that the foreclosure case proceeded without an
identifiable judicial record establishing the procedural disposition of matters that had separately

been placed before the Circuit Court.

Appellant preserved the scheduling, transfer, stay, and notice objections rather than acquiescing in
the altered sequence. On May 21, 2026, Appellant filed his Motion to Stay Foreclosure
Proceedings. Exhibit D. The next day, Respondent filed the Notice of Hearing placing Appellant’s

generally described “outstanding Motions” before the Master-in-Equity. Exhibit E.

Appellant does not contend that filing the Motion to Stay automatically halted every lower-court

proceeding. The significance of the motion is procedural and sequential: it placed before the court
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the antecedent question whether the foreclosure and Master-in-Equity proceedings should

continue while Appellant’s threshold objections remained unresolved.

If the Motion to Stay were granted, further proceedings would be held in abeyance. If denied, the
parties would at least possess an identifiable judicial determination permitting the matter to
continue notwithstanding Appellant’s objections. The record does not show either determination

before Respondent sought the next proceeding.

Respondent’s May 22 Notice cannot be treated as though no notice existed. Appellant received
notice. Exhibit E. The narrower problem is what that notice identified. It generally described
“outstanding Motions,” but did not identify each motion to be adjudicated, state whether the
newly filed Motion to Stay was included, identify the March 9 motion, state that the later
proceeding superseded the May 19 Circuit Court proceeding, identify an order resolving the
scope-of-reference objections, or warn that failure to orally argue every unidentified motion could

result in abandonment or denial.

Rule 71(a), SCRCP, reinforces the importance of meaningful notice and a reviewable record in
foreclosure proceedings. The issue therefore is not whether Appellant knew that a hearing would
occur. It is whether the notice reasonably identified what would be adjudicated and what

consequence would result from non-presentation of each unidentified motion.

South Carolina and federal authority support that distinction. In Dedes v. Strickland, 307 S.C.
152, 155,414 S.E.2d 132, 134 (1992), a mortgage-foreclosure case, the Supreme Court reversed
where inadequate notice deprived the opposing party of the opportunity to present affidavits,
documents, or testimony. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314-15
(1950), likewise establishes that notice must be reasonably calculated to apprise an interested

party of the proceeding and afford an opportunity to present objections. Kurschner v. City of
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Camden Planning Commission, 376 S.C. 165, 171, 656 S.E.2d 346, 350 (2008), reiterates the

requirement of a meaningful opportunity to be heard.

The same distinction is reflected in Murdock v. Murdock, 338 S.C. 322, 332-33, 526 S.E.2d 241,
24647 (Ct. App. 1999): notice that a proceeding will occur does not necessarily supply notice

that a separate issue carrying a distinct consequence will be adjudicated there.

Appellant’s conduct after May 22 further defeats any inference that he silently accepted the
procedural shift. He challenged the reference, sought return to Circuit Court or limitation or
suspension of the reference, continued seeking rulings, and pursued the Motion to Stay. The

written record therefore reflects continuing objection and pursuit, not acquiescence.

The proposed counterclaim and jury questions required their own procedural sequence and were
not resolved merely by the existence of the foreclosure reference. Because leave had not yet been
granted, Appellant does not contend that the proposed counterclaims automatically became
operative merely upon filing the motion. Baldwin Construction Co. v. Graham, 357 S.C. 227, 593
S.E.2d 146 (2004), recognizes the distinction between a proposed pleading and an operative

pleading when leave to amend has not been granted.

That distinction, however, demonstrates why the motion for leave itself was antecedent. Until the
court determined whether the counterclaims could be filed, it had not determined whether legal
claims and corresponding jury rights existed that could alter the proper tribunal and required order

of adjudication.

Rule 53(b), SCRCP, makes that determination consequential. Although foreclosure actions may
ordinarily be referred to a Master-in-Equity, Rule 53(b) expressly preserves the right to request a

jury under Rule 38 on issues triable of right and provides that, upon filing the applicable jury
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demand, “the matter shall be returned to the circuit court.” Thus, whether Appellant’s proposed
counterclaims presented legal, jury-triable issues was not a collateral question; it could affect

where those issues were required to be adjudicated.

South Carolina Community Bank v. Salon Proz, LLC, 420 S.C. 89, 800 S.E.2d 488 (Ct. App.
2017), illustrates the importance of that requirement in a foreclosure action. There, the Court of
Appeals held that the clerk could not disregard a valid jury demand when referring a foreclosure
matter and that the master erred in refusing to transfer the case back to the jury docket. The court
further analyzed whether the borrower’s counterclaims were legal and compulsory, confirming
that foreclosure’s equitable nature does not itself eliminate jury rights attached to qualifying legal

counterclaims. Id. at 96-99, 800 S.E.2d at 491-93.

The sequencing consequence is further reflected in Plantation Federal Bank v. Gray. There, the
Court of Appeals addressed whether an equitable foreclosure could proceed before compulsory
legal counterclaims sharing common factual issues. Relying upon Johnson v. South Carolina
National Bank, 292 S.C. 51, 354 S.E.2d 895 (1987), the court explained that where common
factual issues exist, the legal claims, “absent the most imperative circumstances,” must be

disposed of first.

Gray is not cited to assert that Appellant’s proposed counterclaims had already become operative.
They had not. Rather, Gray demonstrates why the unresolved motion seeking permission to assert
them was procedurally significant. If leave were granted and the claims were determined to be
compulsory and legal with factual overlap concerning default, acceleration, servicing, loss
mitigation, payment accounting, or entitlement to foreclosure, those claims could affect whether

the legal issues were required to be determined before the equitable foreclosure.
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Thus, the fact that the counterclaims were still proposed does not eliminate the problem. It
explains why the Motion for Leave itself required an identifiable disposition before the court

could determine whether the associated jury and forum issues had become operative.

The June 24 proceeding, July 7 Order, and subsequent Form 4 compounded rather than cured the
missing decisional path. The later proceedings did not supply the missing motion-specific

determinations.

The July 7 Order denied Appellant’s Motion for Summary Judgment because discovery had not
concluded. Exhibit F. It also imposed a new loss-mitigation requirement and threatened denial of
Appellant’s remaining claims and defenses. But it did not separately determine the status of the
March 9 motion, rule upon the Motion to Stay, resolve Appellant’s scope-of-reference objections,

or explain the disposition of the previously scheduled Circuit Court proceeding.

The subsequent Form 4 stated that Appellant had been given notice that all motions would be
addressed at the June 24 hearing, that Appellant declined to argue them, and that the remaining

motions were “abandoned and/or denied.” Exhibit G.

The two orders are also materially inconsistent as to the status of Appellant’s remaining matters.
The July 7 Order did not treat Appellant’s remaining claims and defenses as already extinguished;
instead, it imposed a prospective sixty-day condition and provided that, if Appellant failed to
complete and return the newly ordered loss-mitigation package, “his remaining claims and
defenses shall be denied.” Exhibit F. Yet before that sixty-day period could expire, the subsequent
Form 4 characterized Appellant’s remaining motions as already “abandoned and/or denied.”
Exhibit G. The July 7 Order therefore contemplated claims and defenses that remained capable of

future denial, while the Form 4 purported only days later to dispose collectively of pending
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motions without identifying how that immediate disposition could be reconciled with the still-

running sixty-day condition.

This was not merely a difference in wording: the July 7 Order contemplated a future consequence
dependent upon Appellant’s conduct during a still-running sixty-day period, while the Form 4

imposed an immediate collective disposition before that period expired.

But the Form 4 itself simultaneously records conduct inconsistent with abandonment. It states that
Appellant had filed additional motions—approximately ten in total—“asking that the Court rule
on all of his outstanding motions.” The same document that characterized the motions as

abandoned therefore records continuing efforts to obtain rulings upon them. Exhibit G.

In Rodriguez v. Gutierrez, 391 S.C. 323, 330, 705 S.E.2d 94, 98 (Ct. App. 2011), the Court of
Appeals rejected an abandonment contention after examining the surrounding procedural record
where a motion was not argued at a particular hearing. Rodriguez therefore demonstrates that
absence of oral argument at one proceeding does not, standing alone, establish abandonment; the

surrounding record and the court’s treatment of the motion matter.

The Rule 59 history makes that distinction stronger. Elam v. South Carolina Department of
Transportation, 361 S.C. 9, 24, 602 S.E.2d 772, 780 (2004), recognizes Rule 59(e) as the
mechanism through which a party seeks a ruling on an issue previously raised but left unresolved.
Pye v. Estate of Fox, 369 S.C. 555, 565-66, 633 S.E.2d 505, 510-11 (20006), further recognizes
that a properly requested ruling may preserve an issue even when the court again fails specifically

to address it.
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Appellant does not contend that labeling a filing “Rule 59 automatically preserved every motion
or establishes the merits of those motions. The narrower point is that a written request for rulings

is conduct directed toward preservation, not relinquishment.

Nor does Appellant contend that use of a Form 4 is itself improper or that every order resolving
every motion must contain extensive findings of fact and conclusions of law. The problem is the
collective phrase “abandoned and/or denied.” Abandonment and denial are materially different
procedural dispositions: abandonment suggests relinquishment by the moving party; denial is a

judicial disposition of the requested relief.

The Form 4 does not identify which motions were abandoned, which were denied, what legal
ground applied to each, or how the collective disposition relates to its statement that unresolved
issues would be addressed at final hearing. Exhibit G. That uncertainty directly impairs

meaningful appellate review.

The appellate court should be able to review a decisional path. It should not have to reconstruct
one from a removed hearing, a generalized hearing notice, a later order addressing a different

motion, and a collective Form 4 disposition.

B. APPELLANT’S MOTION TO STAY, REFERENCE OBJECTIONS, NOTICE
ARGUMENTS, AND COUNTERCLAIM/JURY MOTION PRESENTED DISTINCT
THRESHOLD LEGAL QUESTIONS THAT WERE NOT INDIVIDUALLY
ADDRESSED BEFORE THE FORECLOSURE PROCEEDING CONTINUED

The motions and objections discussed above were not interchangeable. The Motion to Stay asked

whether the foreclosure proceeding should continue while threshold disputes remained

unresolved. The reference objections asked what matters were properly before the Master. The

Motion for Leave raised the gateway question whether proposed counterclaims would become

operative. The jury demand presented a separate issue dependent upon the nature of any claims
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properly admitted into the action. The notice objections asked what matters and consequences had

actually been identified for adjudication.

Those questions required different answers. Yet the later record does not identify the motion-

specific determinations that permitted the foreclosure action to proceed notwithstanding them.

Respondent may contend that none of those issues independently deprived the Master of authority
over the equitable foreclosure claim. Appellant does not need the broader proposition. The defect
is sequential: a matter capable of determining whether, where, or under what conditions the next
proceeding could occur was presented first, but the next proceeding occurred without an

identifiable ruling upon that antecedent issue.

That is especially true of the Motion to Stay. Its filing did not itself create a stay, but it required an
answer if later proceedings were to continue over the objection it presented. Rule 241(d)(1),
SCACR, underscores the significance of timely action on requested stay relief by providing that
unnecessary lower-court delay in ruling upon such an application constitutes an extraordinary
circumstance. Rule 241(c)(2) further identifies preservation of appellate jurisdiction and

prevention of mootness as considerations relevant to stay relief.

The comparative prejudice also favors deciding the stay question before allowing dispositive
foreclosure proceedings to overtake it. A foreclosure judgment can move the property toward
advertisement, sale, confirmation, and transfer while claimed arrears, interest, fees, and costs
continue to accrue. Temporary preservation of the status quo, by contrast, does not discharge the
asserted debt, invalidate the mortgage, determine ownership, or resolve the foreclosure merits.
Respondent retains its asserted mortgage and debt and remains free to litigate the merits once the

threshold stay question is determined.
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The point is therefore not that Appellant must prevail on each underlying motion. It is that those
motions supplied legal questions that should receive identifiable rulings before the consequences

they were designed to prevent occur.

C. APPELLANT’S MOTION TO COMPEL PRESENTED SPECIFIC EVIDENTIARY
AND FORECLOSURE-PREREQUISITE QUESTIONS THAT WERE NEVER
FULLY RESOLVED BEFORE RESPONDENT MOVED TOWARD FORECLOSURE
JUDGMENT

The discovery dispute was not a generalized request to delay foreclosure merely because some

discovery remained unanswered. Appellant sought specific servicing and foreclosure records

bearing upon the alleged default, amount due, payment crediting, arrears, USDA servicing

calculations, loss-mitigation treatment, and satisfaction of foreclosure prerequisites.

Respondent’s own discovery responses demonstrate the materiality of those subjects. Exhibit H.
Respondent admitted that the loan is a USDA loan; that it serviced the loan while Appellant
sought loss-mitigation assistance; that Appellant sought assistance before foreclosure referral; that
Respondent offered a September 2025 modification; that the proposed payment was $1,636.70;
and that the loan was referred to foreclosure counsel in November 2025. Respondent further
acknowledged that its employees reviewed the proposed modification under investor guidelines

and that persons reviewed and approved referral of the loan to foreclosure. Exhibit H.

Rule 40, SCRCEP, reflects the importance South Carolina procedure places upon prompt resolution
of discovery and emergency matters. Rule 40(a)(2) requires motions relating to discovery and
emergency matters to be designated “Priority Matter,” and Rule 40(h) requires priority in
scheduling to be given to such matters. The official note explains that “[p]rompt resolution of

these motions speeds trial preparation.” Rule 40 does not itself create an automatic stay whenever

18





a discovery motion is pending, but it confirms that discovery disputes are not intended simply to

remain unresolved while merits adjudication overtakes the record they are intended to develop.

The South Carolina Supreme Court’s decision in Lanham v. Blue Cross & Blue Shield of South
Carolina, Inc., 349 S.C. 356, 563 S.E.2d 331 (2002), directly addresses that sequence. There, the
trial court granted summary judgment while material discovery remained disputed and without
first ruling upon motions to produce and compel. The Supreme Court reiterated that a party
opposing summary judgment must have a “full and fair opportunity to complete discovery” and
held that, because the information necessary to respond was within the moving party’s possession,
the trial court erred by deciding summary judgment before resolving the discovery motions. Id. at

363, 563 S.E.2d at 334.

Lanham does not establish that every pending discovery request automatically prevents summary
judgment. The requested discovery must be material rather than speculative. See CEL Products,

LLC v. Rozelle, 357 S.C. 125, 132-33, 591 S.E.2d 643, 647 (Ct. App. 2004).

That distinction strengthens rather than weakens Appellant’s sequencing objection because the
discovery sought here concerned matters central to Respondent’s foreclosure claim: payment and
crediting history, arrearage calculations, servicing records, loss-mitigation review, USDA
calculations, communications concerning alleged withdrawal or discontinuance of assistance, and

documentation supporting satisfaction of foreclosure prerequisites.

The identified materials included the complete payment-crediting history and servicing notes;
USDA target-payment and affordability calculations; servicing waterfall; verified-income
analysis; interest-rate analysis; term-extension analysis; Mortgage Recovery Advance analysis;
complete arrears, escrow, fee, cost, and suspense accounting; final loss-mitigation determinations;

records supporting any alleged withdrawal, abandonment, declination, or noncooperation
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determination; appeal-rights notices; USDA communications; and foreclosure-compliance

documentation.

The July 7 Order itself confirms the materiality of the discovery issue because the court denied
Appellant’s Motion for Summary Judgment on the ground that discovery had not concluded. See
Exhibit F. Yet the unresolved Motion to Compel concerned the very records necessary to complete

that discovery.

Respondent’s counsel separately acknowledged that interrogatory responses remained overdue.

Respondent nevertheless later sought final foreclosure summary judgment.

Baughman v. American Telephone & Telegraph Co., 306 S.C. 101, 112,410 S.E.2d 537, 543
(1991), recognizes that summary judgment should not be granted until the opposing party has had
a full and fair opportunity to complete discovery. Doe v. Batson, 345 S.C. 316, 321-22, 548

S.E.2d 854, 857 (2001), reinforces that principle.

Appellant recognizes the limiting side of those cases. Outstanding discovery does not
automatically defeat summary judgment. The circumstances here are materially more specific:
discovery had already been served; Respondent acknowledged overdue responses; Exhibit F
confirms that discovery had not concluded; and Exhibit H demonstrates that the requested
evidence concerned the servicing and foreclosure issues Respondent would have to establish to

obtain judgment.

Federal authority reinforces the same point. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250
n.5 (1986), recognizes the problem presented when a nonmoving party has not had an opportunity

to discover information essential to oppose summary judgment. McCray v. Maryland Department

of Transportation, Maryland Transit Administration, 741 F.3d 480, 483—84 (4th Cir. 2014),
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likewise emphasizes adequate opportunity for discovery before summary judgment where

essential information remains unavailable.

Rule 71(a), SCRCP, supplies an additional reason why the unresolved evidentiary and accounting
matters were antecedent to foreclosure relief. Rule 71 requires the judge or master to compute the
amounts due and requires proof of the allegations underlying foreclosure, including evidence
concerning payments made and credits due. Thus, discovery concerning payment history, escrow,
arrearage calculations, fees, credits, and servicing records bears directly upon findings the

foreclosure court itself must make.

The prejudice is therefore concrete. If Respondent first obtains foreclosure judgment on an
incomplete evidentiary record and the discovery dispute is vindicated afterward, the missing
evidence will have been produced only after the incomplete record already generated the

dispositive foreclosure consequence.

IV. THE JULY 26 PETITION PRESENTS THRESHOLD ISSUES THAT CAN BE
DETERMINED FROM THE EXISTING WRITTEN RECORD

The purpose of the August 5 remand can be accomplished without requiring live evidentiary
testimony if the circuit court determines that the existing documentary record is sufficient. The
principal questions raised by Appellant’s July 26 petition are legal and documentary: what the
governing USDA and federal servicing requirements required; what servicing process Respondent
actually employed; what Respondent’s written records establish concerning that process; what
event ended it; and whether foreclosure could commence or advance while those threshold
matters remained unresolved.

The governing provisions are written. The relevant servicing records, discovery responses,

modification correspondence, loss-mitigation communications, court filings, orders, service
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documents, and notices are likewise written. The parties’ positions have also been extensively
presented in writing. The central issues therefore do not inherently depend upon resolving

conflicting live witness testimony.

Rule 241(c)(2), SCACR, expressly directs the court considering stay relief to determine whether
an order is necessary “to preserve jurisdiction of the appeal or to prevent a contested issue from
becoming moot.” Rule 241(d)(1) further provides that “an unnecessary delay by the lower court
or administrative tribunal in ruling on this application shall constitute an extraordinary
circumstance.” Those provisions reinforce the importance of prompt disposition where the

remanded issues can be resolved from an existing written record.

South Carolina procedure expressly permits that course. Rule 43(e), SCRCP, provides that when a
motion is based upon facts not appearing of record, “the court may hear the matter on affidavits
presented by the respective parties,” while retaining discretion to direct that the matter be heard
wholly or partly on oral testimony or depositions. Rule 43(e) therefore does not make live

testimony indispensable to resolution of a motion merely because factual matters are involved.

In Rawlinson Road Homeowners Association, Inc. v. Jackson, 395 S.C. 25, 716 S.E.2d 337 (Ct.
App. 2011), the Court of Appeals recognized under Rule 43(e) that the admission or exclusion of
live testimony at a motion hearing rests within the court’s discretion. Nichols Holding, LLC v.
Divine Capital Group, LLC, 416 S.C. 327, 341, 785 S.E.2d 613, 620 (Ct. App. 2016), likewise

recognized that a circuit court may determine a motion using affidavits rather than oral testimony.

Those authorities fit the present petition because Appellant is not asking the circuit court to
resolve a credibility contest as to the principal servicing questions. The critical sequence is

preserved in identifiable documents capable of being compared against the governing law.
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Respondent’s own discovery responses establish an important starting point. See Exhibit H.
Respondent acknowledges that the mortgage is a USDA loan; that Respondent serviced the loan
while Appellant sought loss-mitigation assistance; that Appellant corresponded with Respondent
regarding loss mitigation before foreclosure referral; that Appellant had completed loss-mitigation
applications on numerous occasions; and that Respondent offered Appellant a loan modification

in September 2025. See Exhibit H.

Respondent further admits that the September modification proposed a monthly payment of
approximately $1,636.70, that the interest rate used was 6.125%, that Respondent received
numerous communications questionings, disputing, or seeking clarification concerning the
proposed modification payment, and that the loan was referred to foreclosure counsel in

November 2025.See Exhibit H.

Most significantly for the servicing-pathway issue, Respondent’s discovery responses establish
that M&T possessed Appellant’s income information when it evaluated the September 2025
modification. Exhibit H. In response to a Request for Admission specifically addressing the
income figure used to evaluate Appellant for the proposed September 2025 modification,
Respondent stated that Appellant had provided Respondent with his income figure “to use for
evaluation of proposed loan modifications on numerous occasions.” Respondent further
acknowledged that, before referring the loan to foreclosure, it possessed information concerning
Appellant’s claimed hardship, reduced income, inability to work, illness, and related financial

circumstances. See Exhibit H.

That admission materially narrows the factual dispute. Respondent cannot explain its September
2025 servicing decision on the premise that M&T was unaware of Appellant’s income or reduced-

income circumstances when it selected the servicing option. M&T possessed that information first
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and then selected the servicing pathway that produced the September 2025 USDA Disaster
Modification. The remaining documentary questions are what income figure M&T actually used,
what USDA pathway it selected in light of that information, what calculation that pathway

required, and whether the selected pathway complied with the governing USDA requirements.

The USDA issue is therefore not simply whether Appellant should receive another opportunity for
loss mitigation. It concerns whether Respondent selected and completed the correct USDA
servicing pathway based upon the financial and hardship information already in its possession

before foreclosure advanced.

Title 7 C.F.R. § 3555.51(b) provides that lenders and their agents must comply with the applicable
participation requirements, and § 3555.51(b)(1) requires compliance with Agency regulations and
handbooks. Section 3555.301(b) requires lenders to evaluate loans and take appropriate loss-
mitigation action in an effort to resolve repayment problems, while § 3555.301(g) requires
documentation demonstrating compliance and identifying the steps taken to save the mortgage

before the decision to foreclose.

Federal regulation separately addresses natural-disaster servicing. Section 3555.307(a) requires
servicers to utilize applicable servicing procedures, as supplemented by Rural Development, to
minimize delinquency and avoid foreclosure. Section 3555.307(c) requires individual evaluation
of qualifying disaster-related delinquencies, documentation of servicing actions, and

consideration of available special-relief alternatives.

M&T’s own correspondence identifies the servicing framework it initially used. Exhibit O. The
May and August 2025 communications state that Appellant’s forbearance resulted from a

Presidentially Declared Disaster, identify Disaster Loan Modification and Mortgage Recovery
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Advance alternatives, describe the disaster modification process, and request documentation

concerning occupancy, property repairs, and restoration of employment status. Exhibit O.

The August correspondence also distinguishes that disaster review from a broader financial
review by informing Appellant that he could request a Mortgage Assistance Application “to
receive a full evaluation of all mortgage assistance options that may be available.” Exhibit O.
That distinction is documentary and bears directly upon whether the later broader financial-review
requirements represented continuation of the original disaster pathway or a transition to a

different servicing process.

The September 19, 2025, modification carries that documentary sequence forward. Exhibit S.
M&T expressly advised Appellant that it had determined on September 18 that he qualified for a
“USDA Disaster Modification.” The proposed terms were a 6.125% interest rate, a 360-month

term, and a monthly payment of $1,636.70. See Exhibit S.

The sequence is therefore important: Respondent already possessed Appellant’s income and
hardship information; Respondent then selected the USDA Disaster Modification pathway; and
Respondent then produced the $1,636.70 payment. Exhibits H and S. That sequence can be
established without testimony because Respondent’s own written discovery responses establish
the information it possessed and its own modification letter identifies the program it selected, and

the terms produced.

If the information already in M&T’s possession showed that Appellant could not maintain the
required mortgage payment because of reduced income or continuing hardship, the written record
must explain why M&T nevertheless selected the disaster pathway it used rather than the
traditional servicing framework addressing reduced-income circumstances. Conversely, if

Respondent maintains that the disaster pathway was the proper pathway notwithstanding
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Appellant’s known income circumstances, Respondent’s servicing records should identify the

regulatory basis for that determination and the calculation supporting the resulting payment.

Traditional servicing presents its own written requirements. Section 3555.303(b) requires the
lender to consider traditional servicing options in the prescribed order. Section 3555.303(b)(3)(vi)
provides that those options “shall be used in the order established in this section to reduce the
borrower’s mortgage payment to income ratio as close as possible to 31 percent of gross monthly
income,” and § 3555.303(b)(3)(vii) addresses consideration of a Mortgage Recovery Advance

when modification alone cannot achieve the targeted payment.

Thus, Respondent cannot avoid the threshold issue merely by asserting that the 31-percent
traditional-servicing provision did not govern. If traditional servicing did not govern, the
servicing record should demonstrate why the disaster pathway did govern despite the reduced-
income information Respondent admits it already possessed. If traditional servicing did govern,

the record should contain the required affordability analysis and servicing sequence.

The present record does not identify the verified gross monthly income Respondent actually used
to calculate the September proposal or supply the underlying servicing calculation showing how
M&T reconciled Appellant’s known income circumstances with the pathway it selected. That
absence does not negate Respondent’s admission that it possessed Appellant’s income
information. It makes the missing calculation more significant: Respondent knew the income
circumstances, made the program-selection decision, and has not produced the contemporaneous

analysis explaining how one led to the other.

The chronology then materially changed. M&T’s January 14, 2026, written response states that
Appellant allegedly declined the USDA Disaster Modification on October 3 because he did not

want that program and that his request for assistance was therefore removed. Exhibit V. Yet the
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same response states that M&T thereafter sent an October 27 notice requesting missing
information, removed Appellant from loss-mitigation review on December 7 because requested
documents allegedly were not received, and received no appeal from that December 7 removal.

See Exhibit V.

The same document states that the loan was referred for foreclosure proceedings in November
because, according to M&T, “a complete package for loss mitigation review was not received.”
Exhibit V. The written sequence therefore presents several different asserted servicing events—
rejection of the disaster program, removal of a request for assistance, a later missing-information

request, a later removal from review, and foreclosure referral.

The question for the remanded petition is not whether those events are necessarily incompatible.
The question is which event Respondent contends supplied the legally operative endpoint, when
that event occurred, which servicing framework governed it, and what written record

demonstrates that foreclosure could thereafter proceed.

The later March 27, 2026, Mortgage Assistance Application further illustrates the documentary
transition. Exhibit P. That package required a Borrower Financial Report, proof of household
income, extensive financial documentation, tax-transcript authorization, and access to credit
information. It states that the loss-mitigation determination may depend upon financial

information, credit report, and payment history. See Exhibit P.

Exhibit P therefore documents a comprehensive financial-review process after foreclosure had
already commenced. It does not establish that the same comprehensive process governed the
earlier September disaster review. The written question is whether the March 2026 package

continued the original servicing process, initiated a new review, or reflected a transition to a
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different USDA servicing pathway—and, if the pathway changed, what regulatory and factual

basis permitted that change.

Regulation X presents a separate but equally documentary inquiry. Section 1024.41(c)(1) provides
that when a servicer receives a qualifying complete loss-mitigation application within the
regulatory timeframe, the servicer must evaluate the borrower for available loss-mitigation
options and provide the required written determination. Section 1024.41(f)(2) separately limits the
first foreclosure filing when a qualifying complete application was submitted before that filing

unless one of the regulation’s specified endpoints has occurred.

Section 1024.41(g), when its timing requirements are satisfied, separately prohibits a servicer
from moving for foreclosure judgment or an order of sale until a specified regulatory endpoint
occurs. The application of those provisions depends upon documentary facts: the particular
application relied upon, when it became complete or facially complete, its relationship to the first
foreclosure filing, the written determination issued, any applicable appeal process, and the

endpoint Respondent invokes.

Current Exhibit H does not itself establish a particular qualifying complete-application date
immediately before foreclosure. That makes Respondent’s servicing file more—not less—
important. If Respondent relies upon completion and evaluation of an application to demonstrate
compliance, the corresponding acknowledgment, completion date, evaluation, written
determination, and regulatory endpoint should be identifiable. If Respondent instead relies upon
incompleteness, withdrawal, rejection, or discontinuance, the written record should identify the

documents and dates establishing that different status.

The service issues are likewise principally documentary. Exhibit W preserves Appellant’s written

objection that Plaintiff’s March 27, 2026, filing package—including the proposed Order of
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Reference—was acted upon before Appellant received traditional service of that package and
identifies the electronic-notification and proof-of-service materials upon which that objection was

based. See Exhibit W.

Exhibit Y contains affidavits of service concerning the Summons and Complaint and service upon
identified parties. See Exhibit Y. The service question therefore can be framed by comparing the
particular document alleged to require service, the applicable service rule, the certificates or
affidavits actually in the record, and the docket entries without necessarily requiring live
testimony unless the circuit court identifies a genuine factual dispute that cannot be resolved from

those documents.

The written record thus presents one coherent sequence rather than disconnected disputes: Exhibit
O identifies the USDA disaster-servicing framework M&T was administering; Exhibit H
establishes that M&T already possessed Appellant’s income and hardship information when
evaluating the September modification; Exhibit S records M&T’s determination that Appellant
qualified for a USDA Disaster Modification and states the terms produced by that decision;
Exhibit V records Respondent’s later withdrawal, missing-information, removal, and foreclosure-
referral explanations; Exhibit P documents the later comprehensive financial-review process; and

Exhibits W and Y frame the service issues through existing written filings and proofs of service.

The prejudice from postponing determination is the same sequencing problem identified
throughout this report. Foreclosure can move toward dispositive relief while threshold issues
concerning the servicing pathway selected despite Respondent’s admitted knowledge of
Appellant’s income, the calculation underlying that selection, the regulatory endpoint, application
status, and service remain unresolved, even though those questions are already preserved in

documents capable of judicial comparison.
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Rule 241, Rule 43(e), Rawlinson Road, and Nichols Holding do not require the circuit court to
dispense with oral proceedings in every case. Nor does Appellant ask this Court to prohibit the
circuit court from receiving testimony if the court identifies a genuinely disputed factual matter
requiring it. The narrower point is that live evidentiary testimony is not automatically required

where the circuit court concludes that the controlling facts are established by the written record.

Appellant likewise does not contend in this Section that the documentary sequence conclusively
establishes every alleged USDA, Regulation X, or service violation. The present point is
procedural and antecedent: Respondent’s knowledge of Appellant’s financial circumstances, its
selection of the USDA servicing pathway, the resulting modification, its later changes in servicing
position, and the progression toward foreclosure are all documented events. The court therefore
can determine from the written record whether Respondent followed the federal servicing process

required before foreclosure was permitted to advance.

Appellant respectfully requests clarification that the July 26 petition may be determined upon the
existing written submissions and documentary record if the circuit court concludes that no
additional testimony is necessary. Such clarification would not prejudge the merits. It would
permit the lower court to decide the remanded petition promptly on the record already developed
while preserving its discretion under Rule 43(e) to receive additional evidence if a specific

unresolved factual issue actually requires it.

V. THE ABSENCE OF AN IDENTIFIABLE RULE 56 EVIDENTIARY RESPONSE AND
THE INCOMPLETE DISCOVERY RECORD FURTHER DEMONSTRATE THE
PREJUDICE OF PROCEEDING WITHOUT A DEFINED WRITTEN RECORD

The written-record procedure is additionally important because Appellant filed his own Motion

for Summary Judgment and the present exhibit packet and Public Index do not identify a
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separately docketed written opposition or opposing affidavit setting out the factual evidence upon

which Respondent intended to defeat that motion before the June 24, 2026 hearing.

Appellant does not contend that Rule 56 required Respondent in every circumstance to file a
separately captioned memorandum or affidavit, or that the absence of such a filing automatically
entitled Appellant to judgment. The narrower question is whether the record properly before the
court contained competent Rule 56 evidence sufficient to defeat the motion and whether

Appellant had fair notice of the evidentiary basis upon which Respondent relied.

Rule 56(c), SCRCP, directs the court to determine whether a genuine issue of material fact exists
from the pleadings, depositions, answers to interrogatories, admissions on file, and affidavits, if
any. Rule 56(e) further provides that when a summary-judgment motion is properly made and
supported, the adverse party may not rest upon the allegations or denials of the pleadings but must
respond, by affidavits or as otherwise provided by the Rule, with specific facts demonstrating a

genuine issue for trial.

Gilmore v. Ivey, 290 S.C. 53, 58, 348 S.E.2d 180, 183 (Ct. App. 1986), defines both sides of that
principle. A summary-judgment movant remains responsible for demonstrating entitlement to
judgment even when the adverse party does not submit new opposing material, and the court must
consider Rule 56 material properly contained in the record. At the same time, Gilmore recognizes
the evidentiary boundary important here: factual statements of counsel, whether made during oral
argument or in briefs or memoranda, ordinarily are not evidence establishing a genuine issue of

material fact.

That distinction matters because Respondent knew in advance the factual grounds, legal
arguments, and evidence identified in Appellant’s written Motion for Summary Judgment. The

supplied record, however, does not identify a comparable written evidentiary response from
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Respondent directed to that motion before the June 24 hearing. Appellant therefore does not ask
the Court to infer that Respondent was prohibited from presenting legal argument. The concern is
that first-time oral factual assertions could not substitute for competent Rule 56 evidence properly
before the court and would leave Appellant attempting to identify and answer Respondent’s

evidentiary position for the first time during the hearing itself.

Black v. Lexington School District No. 2, 327 S.C. 55, 60, 488 S.E.2d 327, 329 (1997), reinforces
the importance of a fair opportunity to address summary-judgment evidence. The Supreme Court
recognized that a trial court may refuse to consider untimely summary-judgment material where
the opposing party lacked adequate time to prepare a response. The point is not that every legal
argument must be filed in writing. It is that affidavits, documents, or other evidentiary material
upon which dispositive relief depends should be presented in a manner affording the adverse party

a meaningful opportunity to examine and answer that material before adjudication.

Persuasive federal Rule 56 authority supports the same procedural principle. Celotex Corp. v.
Catrett, 477 U.S. 317, 326 (1986), recognizes that even sua sponte summary judgment depends
upon notice that the affected party must come forward with its evidence. United States
Development Corp. v. Peoples Federal Savings & Loan Association, 873 F.2d 731, 735-36 (4th
Cir. 1989), likewise requires notice sufficient to provide a reasonable opportunity to present
material pertinent to the dispositive issue. Appellant relies upon those authorities only for the
procedural proposition that dispositive adjudication should occur upon an identifiable evidentiary
record after each party has a meaningful opportunity to address the material upon which the court

may rely.

The written record then demonstrates a second and independently significant problem. The July 7,

2026, Order denied Appellant’s Motion for Summary Judgment because “[t]he parties have not
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yet concluded discovery in this case” and summary judgment therefore was “not appropriate at
this time.” Exhibit F. The lower court itself thus determined that the evidentiary record remained

incomplete.

The same Order did more than simply deny summary judgment. It directed Respondent to provide
Appellant a new loss-mitigation package, required Appellant to complete and return that package
within sixty days, and provided that failure to do so would result in denial of Appellant’s
remaining claims and defenses. Exhibit F. Thus, the court recognized an incomplete evidentiary
record while simultaneously imposing a new servicing requirement capable of affecting claims

and defenses involving the very servicing issues on which discovery remained incomplete.

Respondent’s counsel then independently confirmed that the discovery problem remained
unresolved. In his July 9 written communication, counsel stated: “I do still owe Mr. Cooper
responses to his Interrogatories, and those responses are overdue and am working on them.”
Exhibit I. That acknowledgment is particularly significant because it was made after the June 24
hearing and after the court had identified incomplete discovery as the reason Appellant’s

summary-judgment motion could not then be adjudicated.

The outstanding discovery was not collateral to the foreclosure merits. Appellant’s verified Rule
56(f) submission identified specific categories of evidence concerning the complete payment and
crediting history; servicing notes; USDA target-payment and affordability calculations; the USDA
servicing waterfall; verified-income analysis; interest-rate and term analysis; Mortgage Recovery
Advance analysis; arrears, escrow, fees, costs, suspense, and credit accounting; final loss-
mitigation determinations; records supporting any asserted withdrawal, abandonment, declination,
or noncooperation; appeal-rights notices; communications with USDA; and documentation

supporting compliance with foreclosure conditions precedent.
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Those subjects directly concern Respondent’s asserted entitlement to foreclosure. They bear upon
the amount claimed due, the servicing pathway selected, the calculation of the September
modification, Respondent’s admitted possession of Appellant’s income information, the asserted
termination of loss mitigation, satisfaction of federal servicing requirements, and the conditions

precedent Respondent alleged had occurred before acceleration and foreclosure.

Baughman v. American Telephone & Telegraph Co., 306 S.C. 101, 112, 410 S.E.2d 537, 543
(1991), holds that summary judgment should not be granted until the opposing party has had a full
and fair opportunity to complete material discovery. Baughman also identifies the limiting
principle: further discovery must be reasonably likely to uncover relevant evidence rather than

amount to a fishing expedition.

Doe v. Batson, 345 S.C. 316, 321-22, 548 S.E.2d 854, 857 (2001), likewise recognizes the full-
and-fair-discovery principle but emphasizes Rule 56(f)’s procedural requirement that the party
seeking additional discovery present an affidavit explaining why facts essential to opposition

cannot yet be presented.

Appellant did not rely merely upon the existence of unanswered discovery. He invoked Rule 56(f)
in connection with Respondent’s proposed August 6 summary-judgment proceeding and supplied
a verified explanation identifying the specific outstanding evidence, explaining why it was
material to Respondent’s asserted entitlement to foreclosure, and explaining why Appellant could
not fully evaluate Respondent’s factual assertions, test the accounting and servicing record,
prepare appropriate affidavits, or present all evidence essential to his opposition without that

discovery.

The circumstances therefore are concrete rather than speculative. Discovery had already been

served. Exhibit I records Respondent’s acknowledgment that interrogatory responses were
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overdue. Exhibit F records the lower court’s own determination that discovery had not concluded.
Appellant’s Rule 56(f) submission identified the specific missing records and their relationship to
Respondent’s foreclosure claim. The missing material was largely within the possession or control

of Respondent, its servicer, their agents, or USDA rather than Appellant.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 n.5 (1986), recognizes that the obligation to
respond to a properly supported summary-judgment motion is qualified where the nonmoving
party has not had an opportunity to discover information essential to the opposition. McCray v.
Maryland Department of Transportation, Maryland Transit Administration, 741 F.3d 480, 483—84
(4th Cir. 2014), similarly recognizes that summary judgment ordinarily should follow an adequate
opportunity for discovery where essential information remains unavailable, particularly where the

material evidence rests substantially within the moving party’s control.

The prejudice operates in both directions but arises from the same evidentiary problem. As to
Appellant’s Motion for Summary Judgment, any factual basis for defeating the motion had to be
found in competent Rule 56 material properly before the court rather than supplied for the first
time through unsupported factual assertions of counsel. As to Respondent’s later Motion for
Summary Judgment, Respondent sought dispositive foreclosure relief while discovery material to
Appellant’s ability to oppose that relief remained incomplete and while Respondent itself

acknowledged that interrogatory responses were overdue.

Respondent’s July 27, 2026, Notice of Hearing makes the sequence concrete. Exhibit K. After
Exhibit F established that discovery had not concluded, and after Exhibit I confirmed that
interrogatory responses remained overdue, Respondent noticed its own Motion for Summary

Judgment for August 6, 2026. See Exhibit K. The foreclosure case was therefore again moving
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toward dispositive adjudication before the discovery deficiency previously identified by the court

and acknowledged by Respondent had been shown to be resolved.

That sequence is the central prejudice. The same incomplete state of discovery that prevented
adjudication of Appellant’s first-filed Motion for Summary Judgment could not simply disappear
when Respondent became the summary-judgment movant. If the outstanding discovery was
sufficiently material on June 24 and July 7 to prevent disposition of Appellant’s motion,
Respondent’s subsequent pursuit of dispositive foreclosure relief required, at minimum, a defined
evidentiary record and a fair opportunity for Appellant to obtain and address the material evidence

necessary to oppose that relief.

The problem is especially significant because the outstanding discovery concerns the very
threshold issues identified elsewhere in this report: what USDA servicing pathway Respondent
selected despite possessing Appellant’s income and hardship information; what calculation
produced the September 2025 modification; what loss-mitigation endpoint Respondent relies
upon; how the claimed arrearage and amount due were calculated; and what evidence establishes

satisfaction of the conditions Respondent says permitted acceleration and foreclosure.

The written-record procedure therefore serves more than administrative convenience. It identifies
the evidence actually before the court, separates factual proof from advocacy, allows each party to
respond to the opposing evidentiary showing, prevents unresolved discovery from being
overtaken by dispositive foreclosure relief, and creates a definite record capable of meaningful

appellate review.

Appellant’s request in this Section remains limited to the remanded July 26 stay petition. He does
not ask the circuit court to adjudicate either party’s summary-judgment motion prematurely. He

asks that the remanded stay petition be determined first from the existing documentary record so
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that, if later dispositive proceedings are permitted to continue, material discovery can be
completed, the Rule 56 evidence upon which each party relies can be identified, each party can
meaningfully respond to the opposing evidentiary showing, and any eventual dispositive ruling

can rest upon a complete and reviewable record.

VI. RESPONDENT WAS REQUIRED TO COMPLY WITH THE GOVERNING USDA
SERVICING REQUIREMENTS

The USDA issue is not a generalized request for additional loss mitigation. The threshold question
is whether Respondent identified, completed, and documented the USDA servicing process
governing this USDA-guaranteed loan before accelerating the debt and advancing foreclosure.
Appellant does not contend that HB-1-3555, standing alone, creates a freestanding federal
damages cause of action. The controlling obligations arise first from the federal regulations
governing participation in and servicing of USDA-guaranteed loans; the Handbook is relevant
because the governing regulation expressly requires participating lenders and their agents to
comply with applicable Agency regulations and handbooks and because the Handbook describes

USDA’s implementation of those servicing requirements.

Title 7 C.F.R. § 3555.51(b) provides that “[l]Jenders and their agents must comply with the
following requirements,” and § 3555.51(b)(1) requires them to “[k]eep up to date, and comply
with, all Agency regulations and handbooks, including all amendments and revisions of program
requirements and policies.” Section 3555.301(b) further provides that lenders “must evaluate
loans and take appropriate loss mitigation actions in an effort to resolve any repayment problems
and provide borrowers with the maximum opportunity to become successful homeowners.”
Section 3555.301(g) requires the lender to “maintain documentation demonstrating that
requirements in this subpart have been met and what steps have been taken to save a mortgage

prior to making a decision to foreclose.”
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Those provisions place the contemporaneous servicing record at the center of the inquiry.
Respondent cannot establish compliance merely by showing that a modification was offered at
some point. The record must identify the servicing pathway actually applied, the evaluation
performed, the information used, the foreclosure-avoidance alternatives considered, and the event

that lawfully ended the servicing process before acceleration and foreclosure.

That requirement is reinforced by 7 C.F.R. § 3555.306, which governs liquidation and
acceleration. Section 3555.306(a)(1) provides that when a lender determines that the borrower is
unable or unwilling to meet the loan obligations “with servicing options under this subpart,” the
lender must accelerate the guaranteed loan and, if necessary, foreclose. Section 3555.306(a)(2)
further provides that before acceleration the lender must have advised the borrower in writing of
available foreclosure-avoidance options and the borrower must have failed to request such
options. Section 3555.306(a)(3) addresses acceleration after three scheduled payments are past

due unless a reasonable prospect exists for resolving the delinquency through another method.

The regulatory sequence therefore matters. The servicing options come first; the documented
determination that those options cannot resolve the delinquency supplies the transition to
acceleration; foreclosure follows from that determination. Respondent’s own Complaint
recognizes the importance of that transition. Paragraph 21 alleges that “all conditions precedent to
the acceleration of the debt and foreclosure of the mortgage have been performed or have
occurred.” The question presented by the servicing record is whether Respondent can substantiate

that allegation.

Because this loan was being serviced in connection with a natural disaster, 7 C.F.R. § 3555.307
adds a separate federal servicing framework. Section 3555.307(a) provides that servicers “must

utilize general procedures available under this subpart for servicing borrowers affected by natural
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disasters, as supplemented by Rural Development, to minimize delinquencies and avoid
foreclosure.” Section 3555.307(c) requires an individual case-by-case evaluation of qualifying
disaster-related delinquencies, documentation of the servicing actions taken, and consideration of

available special-relief alternatives for disaster assistance.

The Handbook becomes relevant at that point as USDA’s implementation of the disaster-servicing
framework. The special-disaster provisions were not first created by the April 14, 2025, PN 637
revision. The January 5, 2024, PN 602 version of HB-1-3555 already contained § 18.15, “Special

Relief Alternatives for Disaster Assistance,” and PN 637 carried that framework forward.

HB-1-3555 § 18.15(A) identifies four eligibility criteria for the particular special-disaster
alternatives at issue: the borrower occupies the property as a primary residence; the loan was
current or less than thirty days past due as of the applicable Presidential Disaster Declaration; the
servicer receives verification that the disaster-related hardship has been resolved; and the total

modified principal-and-interest payment is less than or equal to the payment before modification.

If those conditions are met, USDA states that the identified alternatives may be offered “with no

financial review.”

That language requires an important distinction. “No financial review” does not mean that no
documentation may be requested. M&T’s own disaster correspondence requested documentation
concerning occupancy, property repair, and whether employment had returned to its pre-disaster
status, including supporting income documents for that verification. Exhibit O. But that targeted
disaster verification is materially different from the comprehensive Borrower Financial Report,
credit-report authorization, asset disclosures, tax-transcript authorization, and general financial

underwriting contained in the later Mortgage Assistance Application.
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M&T’s May and August 2025 correspondence establishes that M&T itself placed the loan on the
USDA disaster-relief track. See Exhibit O. Those letters state that the forbearance resulted from a
Presidentially Declared Disaster; identify a Disaster Loan Modification and Mortgage Recovery
Advance; describe the Disaster Loan Modification as allowing qualifying past-due amounts to be
added to principal and the loan extended over a new term; and request documentation concerning

occupancy, repairs, and restoration of employment status. See Exhibit O.

The August correspondence also drew a distinction between the disaster review then underway
and a broader review. It advised that Appellant could request a Mortgage Assistance Application
“to receive a full evaluation of all mortgage assistance options that may be available.” See
Exhibit O. That language supports the distinction between the disaster-specific process M&T was

then administering and the broader financial-review process later demanded.

M&T proceeded beyond merely discussing possible disaster assistance. On September 19, 2025,
it advised Appellant that M&T had determined on September 18 that he “qualif[ied] for a USDA
Disaster Modification.” Exhibit S. The proposed terms were a 6.125% interest rate, a 360-month

term, and a total monthly payment of $1,636.70. Exhibit S.

M&T’s later January 14, 2026, response supplies additional information concerning how that
modification was calculated. It states that past-due amounts were capitalized into a modified
principal balance of $216,006.04 and spread over 360 months. It further states that the principal-
and-interest portion decreased from $1,350.94 to $1,312.48, while estimated escrow of $324.22

produced the total $1,636.70 monthly payment. See Exhibit V.

That distinction matters because § 18.15(A)’s identified disaster criterion compares modified
principal and interest to the pre-modification payment. The $1,636.70 figure, by contrast,

included escrow. The servicing record should therefore be analyzed according to the particular
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standard governing the pathway M&T actually used rather than by treating the disaster test and

the traditional 31-percent affordability test as interchangeable.

The chronology then changed. M&T’s January 14 response states that on October 3 Appellant
“declined to schedule a payment under the approved USDA Disaster Modification because [he]
did not want that program” and that his “request for assistance was removed.” See Exhibit V. But
the same response states that M&T thereafter sent an October 27 letter requesting missing
information, removed Appellant from loss-mitigation review on December 7 because requested
documents allegedly were not received, and received no appeal from that December 7 removal.

Exhibit V.

The same letter further states that the loan was referred for foreclosure proceedings in November
2025 because, in M&T’s view, “a complete package for loss mitigation review was not received.”
See Exhibit V. Those statements create an important servicing question: if the original disaster
process ended because Appellant rejected that program on October 3, why did M&T subsequently
continue a loss-mitigation review, request additional information on October 27, and remove
Appellant from that review again on December 7? The issue is not that those events necessarily
cannot coexist; it is that the servicing record must identify the pathway governing each stage and

the regulatory basis for the transition between them.

Respondent’s own discovery responses provide an additional factual reference point. Exhibit H.
Respondent admits that the loan is a USDA loan; that Appellant sought loss-mitigation assistance
before referral to foreclosure; that Appellant had completed loss-mitigation applications on
numerous occasions; that Respondent offered the September 2025 modification; that Respondent

received numerous communications questionings, disputing, or seeking clarification of the
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proposed payment; and that the loan was referred to foreclosure counsel in November 2025. See

Exhibit H.

Those responses also show that M&T possessed financial and hardship information when it made
its servicing decisions. Respondent acknowledges that Appellant had provided “voluminous
correspondence regarding his financial and personal status,” that its servicing records reflected
extensive correspondence regarding loss-mitigation relief, and that Appellant had provided an
income figure “to use for evaluation of proposed loan modifications on numerous occasions.” See

Exhibit H.

The record therefore presents a significant pathway question. The special-disaster pathway
described in § 18.15(A) concerns a borrower whose disaster hardship has been resolved and for
whom the specified post-disaster criteria are satisfied. [f M&T determined that Appellant satisfied
those criteria, the record should show how the disaster evaluation was completed and why M&T
later abandoned or replaced that pathway. If, on the other hand, M&T’s own income and hardship
information showed that Appellant could not maintain the required mortgage payment because of
reduced income or continuing hardship, the traditional-servicing requirements of 7 C.F.R. §

3555.303 become material.

Section 3555.303(a)(2) expressly recognizes reduction or loss of income and changed household
financial circumstances as circumstances relevant to traditional servicing. Section 3555.303(b)
then provides that “[t]he lender must consider traditional servicing options in the following order

to resolve the borrower’s default or imminent default.”

Those options include repayment arrangements, special forbearance, loan modification, and
Mortgage Recovery Advance. Section 3555.303(b)(3)(iii) permits a modification to capitalize all

or a portion of the arrearage. Section 3555.303(b)(3)(vi) provides that “[t]raditional servicing
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options shall be used in the order established in this section to reduce the borrower’s mortgage
payment to income ratio as close as possible to 31 percent of gross monthly income.” Section
3555.303(b)(3)(vii) permits consideration of a Mortgage Recovery Advance when the targeted
ratio cannot be achieved through modification alone, and § 3555.303(b)(4)(iii) limits the principal
deferment amount to the amount that will bring the total monthly mortgage payment to 31 percent

of gross monthly income.

If Respondent instead contends that traditional servicing governed, the remainder of 7 C.F.R. §
3555.303 remains material. The servicing record reflects a delinquency extending beyond twelve
months. That circumstance does not terminate the servicing requirements imposed by § 3555.303.
Section 3555.303(b)(2) expressly limits special forbearance to “a longer-term formal plan to cure
a delinquency not to exceed the equivalent of 12 months of PITL.” The fact that the arrearage was
permitted to grow beyond that point therefore does not itself supply authority to bypass the

remaining USDA servicing sequence or proceed directly to foreclosure.

The remaining traditional-servicing sequence is particularly material because it includes loan
modification and Mortgage Recovery Advance. Section 3555.303(b)(4)(iv) provides that an
eligible Mortgage Recovery Advance creates a non-interest-bearing recoverable servicing
advance. M&T’s own disaster correspondence similarly advised Appellant that a Mortgage
Recovery Advance could convert past-due amounts into a “no-interest subordinate lien to
USDA.” See Exhibit O. The written record therefore should identify whether Respondent
evaluated that non-interest-bearing alternative and, if not, why disaster-related arrears instead

were capitalized into the $216,006.04 modified principal balance bearing 6.125% interest.

Those provisions are important because the increasing arrearage cannot be treated as though it

developed independently of the servicing process. USDA placed limits upon special forbearance,
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required the traditional servicing options to be considered in sequence, directed the servicing
process toward the 31-percent affordability target, and provided a non-interest-bearing Mortgage
Recovery Advance mechanism for qualifying arrears. Respondent therefore should not be
permitted to rely upon the size or age of the arrearage as foreclosure leverage without identifying
what USDA servicing step should have addressed those arrears before they reached and exceeded

the twelve-month threshold.

The two analyses therefore should not be blended. Under the disaster pathway, the question is
whether the disaster-specific criteria were satisfied and whether M&T properly administered and
concluded that process. Under traditional servicing, the question includes the ordered workout
sequence and the 31-percent affordability analysis. Respondent must identify which pathway it
actually applied at each stage and produce the calculation and documentation required by that

pathway.

That is particularly important because Respondent acknowledges possessing income information
while evaluating proposed modifications. See Exhibit H. Yet the present record does not identify
the verified gross monthly income actually used to calculate the September modification, produce
the underlying affordability or waterfall analysis, demonstrate whether § 3555.303°s 31-percent
target was applied if traditional servicing governed, explain the treatment of arrearage under that

pathway, or establish how a Mortgage Recovery Advance was evaluated.

Appellant therefore does not ask the Court simply to compare $1,636.70 with an unsupported
income figure and declare a violation. The stronger evidentiary point is that Respondent should
identify the actual income figure it used, the pathway under which it performed the evaluation, the

calculation required by that pathway, and the documentation demonstrating compliance. Without
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that information, the modification offer itself does not establish that the governing USDA

servicing requirements were satisfied.

After foreclosure commenced, Respondent transmitted another M& T Mortgage Assistance
Application on March 27, 2026. See Exhibit P. That package required a Borrower Financial
Report and extensive supporting financial documentation. It authorized M&T to obtain credit
reports and expressly stated that the decision would be based, among other things, upon financial

information, credit report, and payment history. See Exhibit P.

Exhibit P therefore documents a later comprehensive financial-review process. It does not
establish that such a comprehensive package was the governing eligibility requirement for the
disaster-specific review M&T had already performed in September 2025. If Respondent contends
that the later full-financial-review process was required because the servicing pathway changed,
the written record should identify when that transition occurred and what USDA authority

governed it.

The exhibits thus establish a coherent chronology. Exhibit O documents M&T’s disaster-servicing
framework. Exhibit S documents M&T’s determination that Appellant qualified for a USDA
Disaster Modification and the terms offered. Exhibit V documents M&T’s later withdrawal,
removal, missing-information, discontinuance, and foreclosure-referral explanations. Exhibit P
documents the subsequent comprehensive financial-review package. Exhibit H supplies
Respondent’s discovery admissions concerning the USDA loan, the loss-mitigation history, the
proposed modification, Appellant’s continuing communications, the income information supplied,

and the November foreclosure referral.

Read together, those documents present a regulatory transition that Respondent must explain. If

the special-disaster pathway remained applicable, Respondent should identify the event that
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lawfully concluded it. If that pathway ceased to apply, Respondent should identify the USDA
authority governing the replacement process and the factual determination triggering the
transition. If traditional servicing governed, Respondent should produce the ordered servicing

analysis required by § 3555.303.

The South Carolina Supreme Court has expressly confirmed the continuing relevance of federal
loss-mitigation regulations in state foreclosure proceedings. In In re Rescission of Administrative
Orders Governing Mortgage Foreclosure Actions, S.C. Sup. Ct. Order No. 2023-05-17-01 (May
17, 2023), the Court stated that “nothing in this order should be read to imply that Mortgagee-
plaintiffs in foreclosure actions are not required to comply with applicable federal regulations

with respect to loss mitigation in foreclosure actions in South Carolina.”

South Carolina law likewise recognizes that requirements governing acceleration cannot simply
be disregarded. In Southern Atlantic Financial Services, Inc. v. Middleton, 356 S.C. 444, 590
S.E.2d 27 (2003), the Supreme Court construed the loan documents to require compliance with
the applicable notice requirement before acceleration. Appellant relies on Middleton for the
narrower principle that entitlement to acceleration depends upon satisfaction of the prerequisites
actually governing the lender’s right to accelerate—not for the proposition that Middleton itself

converted USDA guidance into an independent cause of action.

Covarrubias v. CitiMortgage, Inc., 623 F. App’x 592, 594-95 (4th Cir. 2015) (unpublished),
illustrates a related distinction in the analogous HUD context. There, the Fourth Circuit
recognized a breach-of-contract theory based upon federal servicing requirements incorporated
into the deed of trust and held that the record permitted a causation finding where compliance
with the required pre-foreclosure procedure could have produced an outcome other than

foreclosure. Appellant cites Covarrubias only as persuasive authority concerning incorporated
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pre-foreclosure obligations; it does not establish that every USDA Handbook provision

independently gives rise to borrower damages.

Respondent’s argument that HB-1-3555 does not itself create a freestanding private cause of
action therefore does not resolve the present threshold issue. Appellant does not ask the Court to
award damages directly under the Handbook. The question is whether Respondent complied with
the USDA servicing requirements governing its claimed entitlement to accelerate and foreclose
and whether the servicing record substantiates its allegation that all conditions precedent had been

satisfied.

The distinction is substantial. The absence of an independent federal damages remedy under a
guidance document does not itself prove compliance with a federal regulation, establish that an
acceleration prerequisite occurred, explain why Respondent changed servicing pathways, or
supply the missing servicing calculation. Those are evidentiary and foreclosure-entitlement

questions that must be answered from the governing regulations and the written servicing record.

For purposes of the remanded stay petition, Appellant does not ask this Court to determine finally
that every HB-1-3555 § 18.15(A) criterion was satisfied, that § 3555.303 necessarily governed the
September 19 modification, that Respondent was required to grant any particular modification, or

that Appellant has established any counterclaim or particular measure of damages.

The narrower threshold conclusion is direct: Respondent has not demonstrated from the present
servicing record that it identified, followed, and completed the USDA servicing pathway
governing this loan before acceleration and foreclosure advanced. Its own documents show a
disaster-specific review culminating in a determination that Appellant qualified for a USDA

Disaster Modification; subsequent withdrawal, removal, incompleteness, and discontinuance
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explanations; a foreclosure referral; and a later comprehensive financial-review demand without a

documented regulatory transition tying those stages together.

Neither possible servicing pathway supplies an automatic off-ramp. If the disaster pathway
governed, Respondent must establish compliance with the disaster-servicing framework and
identify the event that ended that process. If traditional servicing governed, Respondent must
establish compliance with § 3555.303, including the ordered servicing sequence and the
applicable affordability and Mortgage Recovery Advance analysis. Under either path, §
3555.301(g) requires documentation showing compliance and the steps taken to save the

mortgage before the decision to foreclose.

Accordingly, before foreclosure proceeds further, the written record should identify which USDA
servicing pathway governed, what information Respondent used, what calculation that pathway
required, what foreclosure-avoidance alternatives were considered, what event lawfully ended the
servicing process, and what documented regulatory basis permitted acceleration and foreclosure

to follow.

VII. RESPONDENT’S WITHDRAWAL AND INCOMPLETE-APPLICATION
THEORIES DO NOT ESTABLISH THAT FORECLOSURE COULD PROCEED

The servicing record presents a threshold question that cannot be resolved merely by selecting
one of several later characterizations of Appellant’s loss-mitigation history. M&T’s own January
14, 2026, response confirms that Appellant’s mortgage loan was enrolled in a forbearance
program for a Presidentially Declared Disaster from January 1, 2025, through September 1, 2025,
and that, when the forbearance ended, Appellant was placed into loss-mitigation review. See

Exhibit V.
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M&T further states that the September 2025 modification was calculated by capitalizing past-due
amounts into a modified principal balance of $216,006.04, spreading the payment over 360
months, and applying a 6.125% interest rate. The principal-and-interest payment was $1,312.48,
estimated escrow was $324.22, and the resulting total monthly mortgage payment was $1,636.70.

See Exhibit V.

Respondent’s own discovery responses confirm additional portions of that sequence. Respondent
acknowledges that Appellant sought loss-mitigation assistance before the loan was referred to
foreclosure; that Appellant had completed loss-mitigation applications on numerous occasions;
that a modification was offered in September 2025; that Respondent received numerous
communications questionings, disputing, or seeking clarification of the proposed modification

payment; and that the loan was referred to foreclosure counsel in November 2025. See Exhibit H.

Those admissions matter because Respondent’s later explanation does not describe a single,
clearly identified regulatory endpoint. Instead, M&T’s January 14 response states that on October
3, 2025, Appellant “declined to schedule a payment under the approved USDA Disaster
Modification because [he] did not want that program” and that “[t]herefore, [his] request for
assistance was removed.” M&T also states that an October 7 removal letter was sent. See Exhibit

V.

But M&T’s own response then describes continued loss-mitigation activity after that asserted
removal. It states that an October 27, 2025, letter advised Appellant of missing information
required for loss-mitigation review; that the requested documents allegedly were not received;
that Appellant was removed from loss-mitigation review on December 7, 2025; and that M&T did

not receive an appeal from that December 7 decision. See Exhibit V.
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The written record therefore presents several potentially different asserted endpoints: rejection of
a particular modification, removal of a request for assistance, an incomplete application, failure to
supply requested documents, and a later December 7 removal from loss-mitigation review. The
significance is not that those events necessarily are legally incompatible. The significance is that
Respondent must identify which event it contends supplied the legally operative endpoint
permitting each foreclosure step and demonstrate that the governing requirements for that

endpoint were satisfied.

That question is particularly important because M&T also acknowledges extensive written
communications from Appellant. Its January 14 response states that it had received twenty-four
other correspondences making similar claims and demands. It further confirms that a cease-and-
desist had been placed on the account as of October 29, 2025, after which Appellant would not be

contacted by telephone and would instead receive documentation required by law. See Exhibit V.

The written servicing record therefore assumes heightened importance in determining what
information was requested, what Appellant supplied, whether Appellant withdrew from
assistance, whether he rejected only a particular proposal or all available assistance, and whether

any asserted incompleteness was properly communicated.

M&T nevertheless states that the loan was referred for foreclosure proceedings in November
2025. Its stated justification was that “a complete package for loss mitigation review was not
received” and that it therefore was not required to postpone referral to foreclosure counsel. See
Exhibit V. Respondent’s discovery responses likewise admit that referral to foreclosure counsel

occurred in November 2025. See Exhibit H.

The judicial foreclosure action followed in December 2025. The Public Index reflects the original

foreclosure filing on December 17, 2025. See Exhibit A.
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That chronology makes the precise status of the loss-mitigation application a threshold factual
question. Current Exhibit H does not itself establish the exact date upon which a qualifying
complete application existed immediately before the December foreclosure filing. Nor does the
January 14 letter in Exhibit V resolve that question simply by later characterizing the package as
incomplete. The written record should identify the particular application being relied upon, when
it was received, when it became complete or facially complete, what additional information was

later requested, and what written determination ultimately ended the applicable protections.

Regulation X directly addresses that problem. Section 1024.41(b)(1) defines a complete loss-
mitigation application by reference to whether the servicer has received all information it requires
to evaluate the borrower for available loss-mitigation options. Section 1024.41(c)(2)(iv)
separately addresses a facially complete application. If a servicer later discovers that additional
information or corrections are required, the regulation requires the servicer promptly to request
that information and to treat the application as complete for purposes of § 1024.41(f)(2) and (g)

until the borrower has been given a reasonable opportunity to complete it.

That provision is especially material where Respondent relies upon a later incomplete-application
theory. A later request for documents does not, standing alone, answer whether an earlier
application had become complete or facially complete, whether the additional information was
promptly and specifically requested, whether a reasonable opportunity to provide it was afforded,

and when the protections attached to that status lawfully ended.

For purposes of § 1024.41(f), the material first notice or filing in a judicial foreclosure is
determined by applicable foreclosure procedure. The CFPB’s official interpretation explains that,
when commencement requires a court proceeding, the relevant filing is the earliest document

required to be filed with the court to commence that proceeding. Here, the record identifies the
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December 17, 2025, foreclosure Complaint as the commencement filing unless Respondent

identifies an earlier document constituting the legally required first foreclosure filing.

The Regulation X analysis must remain in two separate timing lanes. Section 1024.41(f)(2)
governs a qualifying complete application submitted before the first foreclosure filing. In that
circumstance, the servicer “shall not” make the first required foreclosure filing unless one of the
specified regulatory endpoints has occurred: the required determination and any applicable appeal
process have concluded; the borrower rejects all loss-mitigation options offered; or the borrower

fails to perform under an agreement on a loss-mitigation option.

Section 1024.41(g) addresses a different point in the foreclosure sequence. When its timing
requirements are satisfied by a qualifying complete application received after the first foreclosure
filing but more than thirty-seven days before a foreclosure sale, the servicer “shall not move for
foreclosure judgment or order of sale, or conduct a foreclosure sale” unless one of the prescribed

endpoints has occurred.

Appellant does not rely upon one subsection as a substitute for the other. If a qualifying complete
application preceded the first foreclosure filing, § 1024.41(f)(2) controls whether that filing was
permissible. If a qualifying complete application received after filing triggered § 1024.41(g),
subsection (g) separately controls later movement toward foreclosure judgment, an order of sale,
or a foreclosure sale. The written record should therefore identify the application and completion
date relied upon for each stage rather than treating the servicing history as a single

undifferentiated process.

The CFPB’s official interpretation makes the latter point particularly important here. It expressly
explains that the prohibition against moving for foreclosure judgment includes filing a dispositive

motion such as a motion for default judgment, judgment on the pleadings, or summary judgment
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when the motion may directly result in foreclosure judgment or an order of sale. Thus, a
Regulation X question may remain material even after the foreclosure Complaint has been filed if

a qualifying complete application later triggers § 1024.41(g).

Unlike the separate question whether provisions of the USDA Handbook themselves create a
freestanding private cause of action, Regulation X expressly addresses enforcement. Section
1024.41(a) provides: “A borrower may enforce the provisions of this section pursuant to section

6(f) of RESPA (12 U.S.C. 2605(f)).”

Respondent therefore cannot establish the necessary regulatory endpoint merely by choosing
among different descriptions of the servicing history. Exhibits H and V must instead be read
together. Exhibit H establishes that Appellant sought loss mitigation before referral, had
completed applications on numerous occasions, received the September 2025 modification,
continued communicating about and disputing its terms, and was referred to foreclosure counsel
in November. Exhibit V then supplies Respondent’s later theories that Appellant did not want the
disaster modification, that his request for assistance was removed, that additional information was
later requested, that the package remained incomplete, that he was removed from review on

December 7, and that no appeal was received.

The incomplete-application theory must also be reconciled with the USDA servicing pathway
addressed in Section VI. If the special-disaster pathway governed the September review,
Respondent must identify why a later broader financial package was required and what USDA
authority required it. If another USDA pathway became controlling, Respondent should identify
that pathway, when the servicing pathway changed, and what written determination authorized

that change.
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The distinction between rejection of a particular proposal and rejection of all loss-mitigation
assistance is independently significant. Section 1024.41(f)(2)(ii) refers to a borrower who “rejects
all loss mitigation options offered by the servicer.” Section 1024.41(f)(2)(i11) separately concerns
failure to perform under an agreement on a loss-mitigation option. Thus, a dispute over the
affordability, interest rate, calculation, or USDA basis of one proposed modification is not
automatically identical to either rejection of all options or failure to perform under an existing

loss-mitigation agreement.

Hurst v. Caliber Home Loans, Inc., 44 F.4th 418 (6th Cir. 2022), further illustrates why the actual
written communications matter. Hurst recognized that a servicer may properly request genuinely
missing information and provide a reasonable opportunity to supply it; on the facts there, the
Sixth Circuit rejected the borrower’s dual-tracking claim after the borrower failed to provide
required information by a reasonable deadline. But Hurst separately vacated summary judgment
on the reasonable-diligence claim because misleading and conflicting servicing communications
concerning required documents could themselves be material. Here, the appropriate inquiry
likewise concerns what information Respondent actually required, when it requested that
information, what it communicated concerning the deficiency, and whether the servicing record

consistently identified what remained necessary.

Section 1024.41(h) presents an additional issue if Respondent relies upon Appellant’s alleged
failure to appeal. Exhibit V affirmatively states that M&T did not receive an appeal from the
December 7 loss-mitigation removal. But the absence of an appeal supplies a regulatory endpoint
only if the underlying determination was one to which the applicable appeal provisions attached

and the prerequisites governing that appeal process were satisfied.
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Accordingly, if Respondent relies upon the December 7 non-appeal as the event permitting
foreclosure to proceed, the written record should identify the qualifying application, the
determination made, the notice of that determination, whether § 1024.41(h) applied, the appeal
right provided, the applicable deadline, and proof that the appeal period concluded before

Respondent relied upon that determination as a foreclosure endpoint.

Section 1024.41(i) likewise prevents the analysis from being reduced to whichever application
Respondent chooses to emphasize. If Respondent contends that it previously complied fully with
§ 1024.41 for an earlier complete application and therefore was not required to repeat the process
for a later application, the record should identify that earlier complete application, the evaluation
performed, the written determination issued, any applicable appeal process, and the basis for

satisfying § 1024.41(1).

Landau v. RoundPoint Mortgage Servicing Corp., 925 F.3d 1365 (11th Cir. 2019), does not
eliminate the distinction between procedural steps that merely continue an existing foreclosure
and a dispositive motion capable of obtaining the foreclosure judgment itself. Landau involved
the rescheduling of a foreclosure sale after a judgment and order of sale already existed. Here, the
material proceeding involved summary-judgment relief capable of producing the foreclosure

judgment and order of sale that had not yet been entered.

Whatever endpoint Respondent ultimately invokes must therefore be identifiable from the written
record. If Respondent relies upon incompleteness, it should identify the specific missing
information, the date it was requested, the servicing framework requiring it, and the opportunity
provided to cure it. If it relies upon withdrawal, it should identify the communication or conduct
constituting withdrawal. If it relies upon rejection, it should identify evidence establishing

rejection of “all loss mitigation options offered” rather than disagreement with one proposal. If it
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relies upon failure to perform, it should identify the agreement, required performance, and default.
And if it relies upon failure to appeal, it should identify the determination, applicable appeal right,

notice, deadline, and proof that the appeal process had ended.

Appellant does not ask this Court in this status report to determine that Respondent’s differing
servicing explanations constitute an unfair or deceptive trade practice or that they were willful or
knowing. The present issue is narrower and antecedent: before any asserted withdrawal, rejection,
incompleteness, failure to perform, or failure to appeal can supply the lawful basis for foreclosure,

the written record must establish what actually occurred and which legal endpoint governed.

Read together, Exhibits H and V therefore present a documentary question rather than an issue
that can be resolved through labels. Respondent’s discovery responses establish continuing loss-
mitigation dealings before foreclosure referral, while its January 14 servicing response supplies
multiple explanations for how that process allegedly ended. The Court must determine which
asserted endpoint actually occurred, when it occurred, and whether the requirements attached to

that endpoint were satisfied before foreclosure commenced or advanced.

The immediate question for the remanded petition is therefore sequential: what was the actual
status of Appellant’s loss-mitigation process when foreclosure was commenced and later
advanced; what event, if any, lawfully ended the applicable federal protections; and what
particular USDA and Regulation X provisions permitted Respondent to take each successive

foreclosure step?
VIII. SERVICE AND CONDITIONS PRECEDENT TO FORECLOSURE

The written record presents additional threshold questions concerning service and the conditions

precedent to acceleration and foreclosure. Respondent filed the original Summons and Complaint
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on December 17, 2025, thereafter, filed an Amended Summons and Amended Complaint on
December 31, 2025, and Appellant filed an Answer on January 12, 2026. An Affidavit of Service
dated January 6, 2026, was subsequently filed on January 20, 2026. The aftidavit identifies
“Summons & Complaint” as the documents served; the separate designation for “Amended
Summons & Complaint” is not marked. See Exhibit Y. The threshold question is therefore what
operative process was actually served and whether the proof of service corresponds to that

process.

Rule 4(d), SCRCP, expressly provides that “[t]he summons and complaint must be served
together.” Rule 4(g), SCRCP, separately governs proof of service. South Carolina authority
recognizes that compliance with service requirements turns upon the actual method and
sufficiency of service rather than the mere existence of a later notation or assumption that service

occurred. See Roche v. Young Bros., Inc., 318 S.C. 207, 456 S.E.2d 897 (1995).

Appellant does not contend that every technical defect necessarily deprives a court of jurisdiction
after a party has appeared. The narrower issue is whether Respondent established service of the
operative pleadings in the manner required by the Rules. Appellant’s filing of an Answer does not
itself establish whether the original Summons and Complaint were served together or whether the
subsequently filed Amended Summons and Amended Complaint were properly served. Rule 5,
SCRCP, separately governs service of pleadings and other papers after an appearance, making

original service and service of the amended pleadings distinct procedural inquiries.

Appellant also raised the service issue in writing. His April 6, 2026, filing requested complete
service and asked that further substantive proceedings be held in abeyance pending proper
service. See Exhibit W. Appellant recognizes that insufficiency of process and insufficiency of

service of process are governed by Rule 12(h)(1), SCRCP, and may be waived if not properly
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preserved. The preservation question should therefore be determined from Appellant’s January 12,
2026, Answer and any other timely Rule 12 filings. If preserved, the court should determine
whether the operative pleadings were properly served; if not preserved, the court should identify
that Rule 12(h)(1) determination expressly. Either result produces an identifiable and reviewable

ruling.

The conditions-precedent issue is independently material. Respondent’s foreclosure Complaint
alleges default, acceleration, entitlement to foreclosure, and that the required notice of default and
opportunity to cure “has been given or is not required,” together with the general allegation that
all conditions precedent have occurred, been satisfied, or have been excused. Rule 9(c), SCRCP,
permits performance or occurrence of conditions precedent to be averred generally, while a party

disputing performance or occurrence must do so specifically and with particularity.

Appellant has specifically disputed whether the prerequisites to acceleration and foreclosure were
satisfied, including the federal servicing requirements, right-to-cure process, payment and arrears
calculations, servicing record, loss-mitigation process, and the effect of the disputed default and
acceleration notices. Once those matters are specifically disputed, the general allegation in the

Complaint does not itself constitute proof that the conditions occurred.

Rule 71(a), SCRCP, reinforces that point in the foreclosure context. The Rule requires the judge
or master to compute the amounts due and further provides that “proof shall be made of the facts
and circumstances alleged in the pleadings and evidence given as to any payments which have
been made or credits due.” Respondent therefore must establish through competent evidence not
merely an alleged unpaid balance, but the facts supporting foreclosure and the payments or credits

relevant to the amount claimed due.
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The loan documents impose additional contractual conditions. Section 22 of the Security
Instrument governs acceleration and the notice preceding exercise of that remedy. The
significance of Section 22 is not merely that a notice was mailed; the question is whether the
notice and subsequent acceleration complied with the contractual requirements governing exercise
of that remedy. See Southern Atlantic Financial Services, Inc. v. Middleton, 356 S.C. 444, 590

S.E.2d 27 (2003).

The USDA regulations discussed above independently bear upon acceleration. Section
3555.306(a)(2) provides that, prior to acceleration, the lender must have advised the borrower in
writing of available foreclosure-avoidance options and the borrower must have failed to request
such options. The written servicing history reflects repeated requests for foreclosure-avoidance
assistance. The regulatory and contractual record therefore must identify the basis upon which

acceleration was nevertheless deemed authorized.

The service and conditions-precedent questions are threshold matters capable of affecting whether
foreclosure judgment or an order of sale may properly be entered. Appellant respectfully requests
that they be resolved upon an identifiable written record before irreversible foreclosure relief

proceeds.

IX. CLARIFICATION AND IMPLEMENTATION OF THE REMAND

This Court’s August 5, 2026, Order remanded Appellant’s July 26 petition to the circuit court for
an expedited hearing pursuant to Rule 241(d), SCACR. The Order further provided that “[i]f the
circuit court determines a stay is not appropriate, the circuit court may immediately proceed with

any other matters before it.” The Order required Appellant to continue reporting to this Court
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while the circuit court considered the petition and expressly stated that “[t]his appeal will not be

held in abeyance pending the circuit court’s ruling on Appellant’s petition.” See Exhibit L.

The structure of that Order establishes the contemplated sequence. The appellate proceeding
remains pending; the specifically remanded petition is to be determined in the circuit court; and, if
the circuit court determines that a stay is not appropriate, other matters may thereafter proceed to

the extent permitted by the governing appellate rules.

Rule 205, SCACR, is consistent with that structure. It provides that upon service of the notice of
appeal the appellate court has exclusive jurisdiction over the appeal, while expressly preserving
the lower court’s authority to entertain supersedeas petitions under Rule 241 and to proceed with

matters not affected by the appeal.

Tillman v. Oakes, 398 S.C. 245, 255-56, 728 S.E.2d 45, 51 (Ct. App. 2012), explains the
distinction. The existence or absence of a stay does not itself determine whether the lower court
may act. Rather, the lower court’s power to proceed depends upon whether the particular issue

sought to be litigated is a “matter affected by the appeal” under Rules 205 and 241(a), SCACR.

Maybank 2754, LLC v. Zurlo, 450 S.C. 328, 904 S.E.2d 701 (Ct. App. 2024), likewise explains
that Rules 205 and 241 concern the lower court’s power to address a particular matter during an
appeal, rather than its general subject-matter jurisdiction. Maybank permitted summary judgment
there because the issues presented by summary judgment were not affected by the separate issue
pending on appeal. That distinction is important here. Appellant does not contend that every
lower-court proceeding is categorically prohibited. Instead, this Court’s own August 5 Order
specifically remanded the stay petition and expressly placed the circuit court’s determination
whether a stay is appropriate before its authorization to “immediately proceed with any other

matters.”
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The August 5 Order therefore resolves the circuit court’s authority to consider the remanded
petition. The petition is not an unauthorized intrusion upon appellate jurisdiction; it is the
particular proceeding this Court expressly returned to the circuit court for expedited

determination. See Exhibit L.

The subsequent lower-court communication nevertheless states: “Per Judge Simmons, I will not
be able to reschedule either the petitions nor the MSJ until we get the case back from the Court of

Appeals.” See Exhibit N.

To the extent that statement reflects concern that the circuit court must await a remittitur or return
of the entire appellate case before acting, South Carolina authority distinguishes ordinary
appellate jurisdiction from an express remand. In Order No. 2013-05-20-02, the South Carolina
Supreme Court explained that although appellate jurisdiction ordinarily continues until remittitur,
action on a matter otherwise within appellate jurisdiction may occur when the case has been
remanded to the lower court. Here, that required remand has already occurred as to the July 26

petition. See Exhibit L.

The resulting problem is therefore not whether the entire appeal has been returned. The narrower
question is whether any additional ministerial or administrative act is required to implement the
express limited remand already entered. If such an act remains necessary, Appellant respectfully
requests that this Court identify or direct it. If none is necessary, Appellant respectfully requests
clarification that the circuit court may proceed immediately with the remanded petition

notwithstanding the continued pendency of this appeal.

Rule 241(d)(1), SCACR, reinforces the need for prompt implementation. It requires, absent
extraordinary circumstances, that an application for supersedeas first be presented to the lower

court and provides that “an unnecessary delay by the lower court or administrative tribunal in
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ruling on this application shall constitute an extraordinary circumstance.” The August 5 Order
followed that procedure by returning Appellant’s pending July 26 petition to the circuit court for

expedited determination.

Rule 241(c)(2) further requires consideration whether stay relief is necessary “to preserve
jurisdiction of the appeal or to prevent a contested issue from becoming moot.” Those purposes
would be frustrated if the specifically remanded stay petition could not be determined until

completion of the very appeal whose subject matter the requested stay is intended to protect.

The procedural position otherwise becomes circular: this Court continues the appellate proceeding
while expressly remanding the petition for expedited determination, but the remanded petition
remains undecided because the circuit court is waiting for the entire case to return from the
appellate court. That construction would prevent the limited remand from accomplishing the task

for which it was entered.

Appellant therefore respectfully requests clarification that the circuit court may proceed
immediately to determine the July 26 petition on the existing written record if that record is
sufficient, and that the stay determination contemplated by the August 5 Order should occur
before Respondent’s summary-judgment motion, foreclosure judgment, order of sale, or other
dispositive foreclosure relief is permitted to overtake the issues the remand was designed to

address.

This requested clarification does not seek expansion of the remand, a determination that all lower-
court proceedings are prohibited, or appellate adjudication of disputed foreclosure facts in the first
instance. It seeks only implementation of the sequence already established by this Court:
determination of the remanded petition, preservation of meaningful appellate review while that

determination occurs, and identification of what further proceedings may lawfully follow.
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X. THIRTY-DAY STATUS REPORTING

Appellant submits this report before expiration of the next thirty-day reporting period because the

present procedural standstill arose immediately and
directly affects implementation of this Court’s August 5 Order.

The August 5 Order requires Appellant to submit written status reports every thirty days until the
lower court rules and warns that failure to comply may result in dismissal of the appeal. Appellant
respectfully submits that the present circumstances make recurring calendar-based reports

unnecessary unless a material development occurs.

The current delay is not within Appellant’s control. Appellant promptly sought implementation of
the remand. The lower court thereafter advised that neither the petition nor Respondent’s
summary-judgment motion would be rescheduled until the case was received back from this

Court.

Thus, until this Court clarifies the remand or the lower court acts, a later thirty-day report may
simply repeat the same information contained in this filing. Repeated reports stating only that no
ruling has occurred would add filings to the appellate record without providing materially new

information.

Appellant therefore respectfully requests that this Early Status Report be deemed compliance with
the present reporting obligation and that the continuing thirty-day requirement be modified to an

event-based reporting requirement.

Under that procedure, Appellant would notify this Court promptly upon entry of the lower court’s
decision on the remanded petition or upon another material procedural development affecting

implementation of the remand.
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Appellant further respectfully requests that, to the extent practicable, the Clerk of Court or
appropriate lower-court official transmit notice of the lower court’s written ruling directly to this

Court when the ruling is entered.

Appellant does not seek relief from the obligation to keep this Court informed. He seeks
modification of the recurring reporting mechanism so that dismissal of the appeal is not tied to

repetitive reports concerning a delay outside his control.

Rule 240, SCACR, permits this Court to manage the appellate proceeding and the reports
necessary to its review. Rule 240(h), SCACR, specifically provides that, unless otherwise directed
by the Court, motions or petitions shall be decided without oral argument. Appellant therefore
presents the requested modification through this written motion and does not rely upon Rule

240(h) as creating a separate substantive entitlement to modification of the reporting schedule.

An event-based reporting requirement would preserve this Court’s ability to monitor the remand
while preventing unnecessary repetitive filings. Appellant will continue to advise this Court
promptly of any material development affecting the remanded petition, the lower court’s authority
to proceed, the status of Respondent’s summary-judgment motion, or the subject matter of the

retained appeal.

Alternatively, if this Court intends the thirty-day requirement to remain in effect regardless of
whether any material development occurs, Appellant respectfully requests confirmation of that
requirement and clarification of the next reporting date so that he may comply precisely with the

Court’s direction.

XI. CONCLUSION
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The central problem remains one of sequence. The foreclosure proceeding advanced while
threshold matters capable of determining whether and how foreclosure could proceed remained
unresolved, including the disposition of Appellant’s pending motions, discovery, USDA servicing
requirements, Regulation X protections, service, and conditions precedent to acceleration and

foreclosure.

This Court’s August 5 Order supplied a corrective sequence by retaining the appeal while
remanding the July 26 petition for expedited determination before further proceedings
contemplated by the Order. The present procedural standstill prevents that sequence from being

completed.

Appellant therefore respectfully requests that the Court clarify the limited remand, permit or
direct prompt determination of the July 26 petition before further dispositive foreclosure
proceedings, preserve the status quo, and require identifiable written rulings on the threshold
matters necessary for meaningful appellate review. Such relief would not expand the remand or
require this Court to decide disputed foreclosure facts in the first instance; it would ensure that
foreclosure does not overtake unresolved issues that may determine whether foreclosure may

lawfully proceed at all.

XII. PRAYER FOR RELIEF

WHEREFORE, Appellant respectfully requests that this Court:

1. Accept this Early Status Report as timely compliance with this Court’s August 5, 2026,

Order;
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Clarify whether any additional administrative transmittal, return, remittitur, or other action
is required before the circuit court may implement the limited remand and determine

Appellant’s July 26, 2026, petition;

If any additional direction is required, direct the circuit court to proceed with
determination of the remanded petition notwithstanding this Court’s continuing retention

of the pending appeal;

Clarify that the circuit court may determine the July 26 petition upon the existing written
record without an additional oral hearing if the documentary record is sufficient for

decision;

Clarify that the remanded stay petition should be determined before Respondent’s Motion
for Summary Judgment, foreclosure judgment, order of sale, or further foreclosure

proceedings are adjudicated or permitted to proceed,

Deem this Early Status Report sufficient for the present reporting period and modify the
continuing thirty-day status-reporting requirement to require notification upon the circuit
court’s decision or another material development; or, alternatively, clarify the next date

upon which a thirty-day status report is required;

Require Respondent to identify the specific USDA servicing pathway, regulation,
Handbook provision, and calculation methodology used to produce the September 19,
2025, USDA Disaster Modification at 6.125% and $1,636.70 per month, including the
verified gross monthly income used, the applicable target payment, the interest-rate
analysis, term analysis, capitalization of arrears, escrow calculation, servicing waterfall,

and Mortgage Recovery Advance analysis;
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8.

10.

11.

12.

Require Respondent to identify every USDA loss-mitigation option considered, evaluated,
offered, denied, determined unavailable, or not pursued before foreclosure, together with

the calculations, servicing records, dates, and reasons supporting each determination;

Require Respondent to identify the specific servicing steps and calculations performed
before the decision to foreclose and to produce or identify the documentation required by
7 C.F.R. § 3555.301(g) demonstrating both compliance with the servicing subpart and the

steps taken to save the mortgage before foreclosure;

Require Respondent to identify what interest-rate-reduction, term-extension, and
Mortgage Recovery Advance sequence was applied after determining that Appellant could
not resume the existing mortgage payment and, if that sequence was not applied, to

identify the USDA authority upon which Respondent relied;

Determine whether Respondent complied with 7 C.F.R. § 3555.307(a) and (c¢), including
whether Respondent performed the required individual case-by-case evaluation of a
mortgage that was or became seriously delinquent as a result of extraordinary damages or
expenses related to the natural disaster; documented the individual mortgage file regarding
the servicing actions taken during that time period; considered all special-relief
alternatives for disaster assistance available to Appellant prior to suspending collection
and foreclosure activities; and complied with the applicable ninety-day suspension period

or any extension of that period by USDA;

Clarify that production of the September 19, 2025, modification offer alone does not
establish compliance with the governing USDA servicing requirements without the
underlying calculations, worksheets, servicing pathway, and contemporaneous records

demonstrating how the offered terms were reached;
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13.

14.

15.

16.

17.

18.

Direct that Respondent’s Motion for Summary Judgment, foreclosure judgment, order of
sale, or other dispositive foreclosure relief not be determined before the threshold USDA

and Regulation X foreclosure-protection issues identified in this filing are resolved;

Grant such further direction or protective relief as is necessary to preserve the subject
matter of the appeal and prevent the threshold issues under review from being rendered

moot or practically ineffective before meaningful appellate review;

Require an identifiable motion-by-motion written disposition of Appellant’s unresolved
motions sufficient to show which motion was granted, denied, abandoned, reserved,

rendered moot, or otherwise disposed of and the procedural basis for each disposition;

Require clarification of the scope and effect of the March 27, 2026, Order of Reference,
including which pending motions, discovery disputes, counterclaim and jury issues,
service objections, stay issues, and other threshold matters were within the matter referred

to the Master-in-Equity;

Direct that Respondent’s Motion for Summary Judgment not be adjudicated until material
outstanding discovery and Appellant’s Motion to Compel have been resolved and the
parties have a fair opportunity to develop the evidentiary record necessary for dispositive

review;

Clarify that the July 7, 2026, sixty-day loss-mitigation-package requirement and
threatened denial of Appellant’s remaining claims and defenses should not be enforced to
dispose of those claims or defenses while the legal applicability of that package

requirement remains disputed and implicated by the pending appeal;
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19.

20.

21.

22.

Require determination from the written record whether the original Summons and
Complaint and the Amended Summons and Amended Complaint were served in
accordance with the applicable South Carolina Rules of Civil Procedure and whether the

record establishes the operative pleadings upon which foreclosure relief is sought;

Require a written determination under Rule 205, SCACR, identifying whether
Respondent’s proposed summary-judgment and foreclosure proceedings concern matters
affected by the pending appeal and defining the scope of any lower-court proceedings

permitted while this Court retains appellate jurisdiction;

Preserve the status quo by prohibiting foreclosure sale, advertisement, scheduling of sale,
confirmation, execution or delivery of a foreclosure deed, or other material alteration of
the property or the subject matter of the appeal until the remanded stay petition and the

threshold issues necessary to meaningful appellate review have been determined;

Clarify that Appellant’s participation in any court-ordered loss-mitigation process,
compliance undertaken to avoid forfeiture of claims or defenses, or continued request for

USDA-compliant assistance shall not, by itself, be treated as waiver, withdrawal,
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23.

24.

25.

26.

abandonment, forfeiture, or relinquishment of the legal and appellate objections preserved

in this proceeding;

Require Respondent to identify whether a Mortgage Recovery Advance was evaluated in
connection with the September 19, 2025, USDA Disaster Modification, the amount for
which Appellant was evaluated or potentially eligible, the calculation used, and the reason
a Mortgage Recovery Advance was not utilized if Respondent instead capitalized disaster-

related arrears into an interest-bearing modified principal balance;

Require Respondent to explain why, after its August 2025 disaster correspondence
identified Disaster Loan Modification and Mortgage Recovery Advance relief and after
the disaster-specific documentation process had resulted in the September 19, 2025,
USDA Disaster Modification, Respondent later required a broader Mortgage Assistance
Application or Borrower Financial Report; and require Respondent to identify the USDA
authority for that change, the servicing pathway being applied at each stage, the date upon
which the pathway allegedly changed, and the written servicing determination authorizing

that change; and

Grant such other and further relief as this Court deems just and appropriate.

Respectfully submitted,

Wendell Don Cocper

Date:

Wendell Don Cooper
Appellant, Pro Se

117 Palm Springs Way
Simpsonville, South Carolina 29681

Telephone: (864) 230-7049
Email: wendelldoncooper@yahoo.com
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