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APPELLANT'S RETURN IN OPPOSITION TO RESPONDENT SCDES'S

MOTION FOR DISMISSAL OF APPEAL AND, IN THE ALTERNATIVE,

REQUEST FOR EXTENSION OF TIME UNDER RULE 263(b), SCACR

Appellant Robert Litzenberger, appearing pro se, respectfully submits this Return under Rule 
240(e), SCACR, in opposition to the South Carolina Department of Environmental Services' Motion 
for Dismissal. Dismissal should be denied. The alleged default concerns the deadline for an initial 
brief  under  Rule  208(a)(1),  not  the  jurisdictional  deadline  for  serving a  notice  of  appeal.  Rule 
263(b) expressly authorizes the appellate court to extend the time prescribed by the appellate rules 
for acts other than service of a notice of appeal under Rules 203 and 243. If the Court concludes that 
Appellant's  initial  brief  was  due  before  the  present  motion  was  filed,  Appellant  alternatively 
requests a short extension nunc pro tunc and leave to file the initial brief and Rule 209 designation 
promptly on a date fixed by the Court.

This request does not ask the Court to excuse an untimely notice of appeal. Appellant timely 
invoked this Court's appellate jurisdiction by filing and serving his Notice of Appeal on July 10, 
2026. The issue raised by SCDES is a later perfection deadline that the Rules themselves make 
extendable.

FACTUAL AND PROCEDURAL BACKGROUND

1. On June 16, 2026, the Administrative Law Court entered an Order of Dismissal in ALC
Docket  No.  26-ALJ-07-0089-CC.  The  order  dismissed  Appellant's  challenge  to  the  onsite 
wastewater (OSWW) permit  on timeliness grounds without  an evidentiary hearing.  A complete 
copy of that Order, including its certificate of service, is attached as Exhibit A.
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2. The Order itself records that SCDES issued the OSWW permit to Branden Baker on January
23, 2026, but did not produce a copy of the permit to Appellant until February 23, 2026, in response 
to Appellant's Freedom of Information Act request. Exhibit A, p. 1.

3. The Order further records that SCDES filed a motion to dismiss in the ALC on May 21,
2026; Appellant opposed it; and SCDES then filed a Notice of Withdrawal of Motion to Dismiss on 
June 11, 2026. The ALC nevertheless addressed timeliness sua sponte and adopted the jurisdictional 
position advanced in the withdrawn motion. Exhibit A, p. 3.

4. Appellant served his Notice of Appeal on July 10, 2026. The Court acknowledged the appeal
and assigned Appellate Case No. 2026-001550.

5. As SCDES itself  acknowledges in footnote 1 of its  present  Motion,  Appellant  had filed
notices of appeal involving two separate ALC decisions concerning the same property. The Court 
initially processed those matters as a single appeal under Appellate Case No. 2026-001550 and later 
assigned a separate appellate case number to the stormwater appeal.  This procedural overlap is 
material to the good-cause analysis.

6. SCDES also states that on August 5, 2026, the Clerk sent correspondence concerning the
absence of a transcript request and warned of dismissal unless a motion concerning the transcript 
request was filed. SCDES further acknowledges that Appellant responded on August 14, 2026 with 
a motion addressing the stormwater appeal. The sequence confirms that, during the period now 
characterized  as  an  unambiguous  briefing  default,  the  appellate  processing  of  the  two  related 
matters and the transcript issue were actively being sorted out.

7. SCDES filed  the  present  Motion  to  Dismiss  on  August  28,  2026.  Under  Rule  240(b),
SCACR, a motion to dismiss automatically stays the time limits for perfecting the appeal until the  
motion is decided.

ARGUMENT

I. THE RULE 208 BRIEFING DEADLINE IS EXPRESSLY EXTENDABLE UNDER RULE
263(b).

Rule 208(a)(1), SCACR, provides that an appellant must serve and file the initial brief within 
thirty  days  after  receiving the  transcript  or,  if  no transcript  is  ordered,  within thirty  days  after 
serving the notice of appeal. Rule 208(a)(4) provides for dismissal when an appellant fails to timely 
file and serve the brief.

But Rule 263(b) is equally important. It provides that the time prescribed by the appellate rules 
for performing any act, except the time for serving the notice of appeal under Rules 203 and 243, 
may be extended or shortened by the appellate court or a judge or justice thereof. The Supreme 
Court thus drew an express distinction between the nonextendable jurisdictional act of serving a 
notice of appeal and later rule-based perfection deadlines such as Rule 208.

SCDES's  motion  treats  dismissal  as  the  only  available  result.  That  overlooks  the  Court's  
express Rule 263(b) authority. Appellant does not dispute that, if no transcript was ordered for this  
wastewater  matter,  Rule  208(a)(1)  supplies  the  ordinary  briefing  period.  The  narrower  and 
controlling question on this motion is whether the Court should exercise its express authority to 



extend  that  rule-based  period  rather  than  terminate  an  otherwise  timely  appeal.  Under  the 
circumstances here, it should.

II. GOOD CAUSE EXISTS TO DENY DISMISSAL AND PERMIT PROMPT
PERFECTION.

The record presents more than mere inattention. First, two related ALC appeals concerning the 
same  property  were  initially  processed  under  a  single  appellate  case  number  and  were  later 
separated,  a  circumstance  SCDES  expressly  acknowledges.  Second,  the  Clerk's  August  5 
correspondence focused Appellant on the transcript issue and threatened dismissal based on that 
issue; Appellant responded by filing a transcript-related motion on August 14. Third, the wastewater 
appeal arose from a dismissal without a hearing, while the related stormwater matter had a different 
procedural history. These overlapping procedural tracks created a concrete risk of confusion as to 
which perfection step applied to which appeal and when.

No jurisdictional notice-of-appeal deadline is at issue. No party identifies prejudice that would 
result from allowing the appeal to proceed on a prompt schedule. By contrast,  dismissal would 
prevent appellate review of a dispositive ALC order that ended the wastewater challenge without a 
merits  hearing.  The  appropriate  proportional  remedy  is  to  permit  prompt  perfection,  not  to 
extinguish the appeal.

Rule 260(a) likewise recognizes a good-cause mechanism for reinstatement after an involuntary 
dismissal. Appellant cites Rule 260 not as a substitute for Rule 263(b), but because the appellate 
rules expressly contemplate preservation or restoration of an appeal upon good cause when the 
default concerns compliance with the appellate rules rather than the jurisdictional service of the 
notice of appeal. It would be inefficient to dismiss an appeal only to invite a Rule 260 motion where 
the Court can address the extendable Rule 208 deadline now under Rule 263(b).

III. THE COURT SHOULD NOT CONFLATE THE PROCEDURAL DEFAULT
ASSERTED HERE WITH THE JURISDICTIONAL ISSUE DECIDED BY THE ALC.

The attached Johnson Order concerns a different timeliness question: whether Appellant timely 
perfected a request for a contested case hearing before the ALC under the statutes and SCALC rules 
governing  agency  challenges.  Exhibit  A,  pp.  5-10.  The  present  motion  concerns  a  Rule  208 
appellate briefing deadline after appellate jurisdiction was invoked by the July 10 Notice of Appeal.

That distinction matters. The ALC characterized the underlying contested-case filing deadline 
as  jurisdictional  and  therefore  not  subject  to  equitable  enlargement.  Exhibit  A,  pp.  5-10.  Rule 
263(b), by contrast, expressly grants this Court authority to extend appellate-rule deadlines other 
than the notice-of-appeal deadline. SCDES should not obtain dismissal by importing the ALC's 
jurisdictional  analysis  into a different  deadline for  which the appellate  rules expressly preserve 
judicial discretion.

IV. THE UNDERLYING ORDER CONFIRMS THAT APPELLATE REVIEW IS
SUBSTANTIVE AND NOT FRIVOLOUS.

Exhibit A demonstrates that the appeal presents concrete reviewable questions. The ALC found 
that SCDES sent the permit decision electronically to the permittee on January 23, 2026, while  



Appellant did not receive the permit from SCDES until February 23, 2026 through FOIA. Exhibit 
A, pp. 1, 5. The ALC nevertheless measured Appellant's contested-case deadline from SCDES's 
transmission to the permittee. Exhibit A, p. 5.

The ALC also acknowledged that SCDES withdrew its own motion to dismiss before the ALC 
ruled, yet the ALC proceeded sua sponte because it viewed the issue as jurisdictional. Exhibit A, p. 
3. Whether that dismissal was legally correct is for merits briefing, not for resolution on SCDES's
present Rule 208 motion. These circumstances reinforce why the preferable course is to permit the
appeal to be perfected and decided through the ordinary appellate process.

V. RULE 240(b) NOW STAYS FURTHER PERFECTION DEADLINES WHILE THIS
MOTION IS PENDING.

Rule 240(b), SCACR, expressly provides that a motion to dismiss automatically stays the time 
limits  for  perfecting  an  appeal  until  the  motion  is  decided.  Accordingly,  the  Court  can  deny 
dismissal,  grant  the  requested  Rule  263(b)  relief,  and  establish  a  definite  prompt  deadline  for 
Appellant's initial brief and Rule 209 designation without uncertainty as to intervening perfection 
deadlines.

CONCLUSION

For  these  reasons,  Appellant  respectfully  requests  that  the  Court:  (1)  DENY  Respondent 
SCDES's Motion for Dismissal; (2) alternatively and to the extent necessary, exercise its authority 
under Rule 263(b), SCACR, to extend nunc pro tunc the time for Appellant to serve and file his  
initial  brief and designation of matter;  (3) set  a prompt date certain for those filings following 
disposition of the present motion; and (4) grant such other relief as the Court deems just and proper.

Respectfully submitted,

Robert Litzenberger, Appellant, Pro Se
219 Talons Ridge Road
Seneca, South Carolina 29672
Date: August 31, 2026

CERTIFICATE OF SERVICE

I certify that on August 31, 2026, I served a true and correct copy of the foregoing Appellant's 
Return in  Opposition to Respondent  SCDES's  Motion for  Dismissal  of  Appeal  and Alternative 
Request  for  Extension  of  Time  under  Rule  263(b),  SCACR,  including  Exhibit  A,  upon  the 
following by U.S. Mail, First Class, postage prepaid, and by any additional authorized method used 
for filing/service:

Joseph A. Giordano, Esquire
Assistant General Counsel
South Carolina Department of Environmental Services
2600 Bull Street
Columbia, South Carolina 29201
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Branden Baker
Open Water Realty, LLC
7314 Trail Blvd
Naples, Florida 34108

Robert Litzenberger
Appellant, Pro Se



EXHIBIT A

ORDER OF DISMISSAL

Administrative Law Court

Docket No. 26-ALJ-07-0089-CC

The complete June 16, 2026 Order of Dismissal, including the Certificate of Service, follows.
























