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(57) AUSTRACT 

An aneriovenous graft system is des..:ribcd. The ,irterio-
vcnous graft system includes an artt:riovenous graft that is 
well suited for w;e during hcmodialysis. rn order to mini-
mize (ff prevent artcnal steal, al [cast one: valve device is 
positioned at the arterial end of the arleriovenous gratl. lo 
one ernbodimcnl, for instance, the ancriovenous graft sys-
ie m includes a first valve ch;vi,;e positioned al the arterial end 
and a second valve devicc positiom:d al tbe venous end. lo 
one 1.:mhoclime111, the valve devices may inclmk: an inflat-
able balloon !hJt, when infla1ed, c:ons!ricls :rnd doses off lh.; 
arte ricwennus graft. By minimizing or preventing :trtcrial 
steal, other compftcations associated with Jrteriovc:nous 
gransare a.i:Kl avoided . For u1sumce. the prc:,;cnt invention is 
a lsu we! I .,ui1ed to prevent mg artcriovcnous graft thromho-
si,-;, eliminating di:rlysis nc:cdle hole bleeding. and climinal • 
ing nr minimizing arn:riovenou., g,ratl pscudoaneu rism for • 
mati,Hl. 
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ARTERIOV ENOUS ACCESS VALV E SYSTEM AND 
PROCESS 

BACKGROUND OF THE IN"VENTION 

[OOO IJ !'ht: fum:ti,,n ur' kidner, wh i..:h ar<:: gbndulM 
il•catcd in the upper abdominal c:,ivity or vcncbra(es. 

,s 10 filter blood anJ rcmr,vi.: waq1: products . :-ipc:ci:"1cally. 
kidneys sep~•rnre w:,rcr and was te products of mdal:w[ism 
from blood and cxcrck !hem a,: urine through the blackkr. 
Chrnni,: n:n;,] failure: i~ J discas., c•i ibt kidney in which !he 
kidney func: 110 L1 breaks down and ,s nu longer ,1bl<.: lo filler 
blond and remove waslc s11hsqnccs. Shr.,ul d n:rtain toxi,: 
waste su bstaoc<:s oo t ht rem11vuJ from th.: blood, rhe toxic 
,ub~taoc.:.s mJy in..:rcasc r,, krhal ..:onc~nrra! ions within the 
twdv. 

[0002] Hemodialys1s 1., :1 l1fc-,us1aining treatment l<ir 
ra ricnrs who havt: renal fai lurt:. I lcmudi aly"i" is :1 proc•~ss 
whereby the patient', blood is lil lcred and toxins an; 
removed using an c~trJcr,rpnrcal J ia \ysis m,11.:hint.: Fc,r 
h1.:rt1t1Ji~lys is 10 be effective, brg,,· volurm:suft,JornJ mu·,t t11: 

n:muvcd rapidly ti-om rhc pnticnt 'sh, ,dy, r1c1sseJ thruugh the 
di,dysi~ m;,chrne, and rc:11., rn ,,d ,., rhc patient. A numh.: r "r 
npcralioo.,; hJvc: bccn ckvc!opcd lo provide :icces.s t« the 
cir ·tdatioo sy~km of.~ p:,ncn1 ~uch 1h,11 p:1l itnr~ moy he: 
cunncc•ied 1(1 lht Jialysi., m:id1inc . 

(0003] f-or e :,ampk . toe: m<1.sl c,1rnmonly performed 
t1cmodialysis ,ice::,._, 1.1pc rJli1111 i~ a subcutaneous plact:ment 
of an ,i rrcriovconus grafi, which i:,. made from a binc.Dmpa1 -
ihk tuhc . The hiocomp,1 1ihlc luhc .:Jn he m,1de of, fur 
instancc, J fluoropolymcr suc!J a, poly ttotrafluuroelhyknc . 
011c end of the tube is conncctcd 111 Jn ;incry while: rhc 01h,r 
.:nd is c:onncc tc:d lo a vein. fhc. arte riovenou.s grafl 1s 
typically pl ;;ccd either in th<.: leg m Mm '1f a pat ient. 

(0004 ] Hlood fl ows frurn rite .lflny, 1hroug!J rbc gr~fl and 
intu rhc vein. To cunncct th<: p;u irn1 1, , a Ji:ilysls machin,:, 
1wu IJ.rgc hypo,krrnic: nceJk~ .i re inse,-tcd th ruu:,;h th~ sk in 
~ml into lhcc gr:1rt. BlooJ is rcm.ived frt'tll rhc patieor tlm1L1gh 
one needle , cm:uL.1 tcd Ih(,111gh the dialy,is mach in.:. "nd 
n.: rurncd t o th<' paticn1 rhn,ugh th<:: second nceJk. Typi..:a lly. 
patients umkrg\l hcmudi:tly-;i .< :ippn• .xirn.ildy four hour-.; 3 

Jay. thrct days .1 wct:k . 

[OOOSJ Vanous pr,,bkm~. howev r. ha ve hem ,·xpt.: ricrh.:.:cl 
wirh th<: ust of an Jrtt ri ov,nou~ ~.r ., ft 1·ur c:xan1ple. art,nal 
, l•a;,I nccurs when excc:-sivc t->luud llnw lhrougl> the a.rtcrin-
, ,l:11.-,u~ ,;r,1ft "~!cJI.,·· hl,,ud frnm th,· d,s1JI :1r1cri;,I hcd . 
i\rtcr i.tl .~k,il ..:an prcvcnl lb..: prope r supply <>f bl,,c,d from 
r.:J..:hing the exrrcmit.y of., palic:nt. 

[0006] V:1rious other rnm pl icJ1ions c:. 11 also occ:ur. For 
in.stan.:c:, 1he blo;:,d t],,wing through Ille ar!cr,ov~n.·,11,; ~rafl 

ofttn rc,1ch 1urbulcn1 ll ow r:,tcs. This ,;;n:; an , <1f ra.'-l 
m,.1v1ng hlood then ,·xils tile Jrlc , iuvcnuus gra fl and ..:onracts 
the vein connected to the gra!'1. rh is ~ol lision he.twt'<!n rhc 
11 ,;w uf blood rnd the; vc ,; mav cws1.: tile dcvcloprncnr of 
myointim,, l bypapl:,s,a which k; ,,d, tu th..: rhic:kcn ing of the 
>Ti ll w:Jl,- Jnd a a,trr,1wing. ,, r !be· v1:ssc:l. A, the Vt:in 
narrows. !low l11rough l11c Jflc:riu,•cn,,," gr~ft decre:i.ses , ncl 
hl,•vd within die g,an m ,i V u lt11na1dy c: lc,t. 

[!!0071 T he cc:ssari ,111 r,f b lond tk,w through the: graft 
cau.,cd by clot t"ormJ ti( 111 is kn, ,wn :i.~ gral"r 1hr,1mhosi<s. 
Nurnaous 1i:d111 iq ucs and mecl 1c:11 ion~ h:ivc hcen stud ied in 
a1tc:mp1;; In hlock !hL devcl ,,prncn! o ( •he scar tis:;uc . c; r:lfr 

Dec. 9.21JU4 

thrombosis, however, cunt inuc~ In rem~ 111 n:occurn rt .l! 

con1p lical ion as~>cralcd wilh the u.sc of l rlcriovenous gr:!l'rs . 

[OOOlfj ln view of the ,1t,ovc drawhacks, a n1:cd cum: nt!y 
exists in the arr for an Jrlcr iovrnous gr~fl 1h 11 c;,o prevent 
.ind minimizi.: a.rti.:ria l steal and gr.ft rhroml1osis. A µwce~s 
frn usine!- an Jrtcriove11N1.s graft in m,nim11. in!;\ arterial steal 
<1nd grnfl thmmbosi:; i., al.s,1 needed. 

SUMMJ\l{Y UI- THE INVENTION 

[OOOi/1 In gencr:i!, the: prcs~nt mv1.:ntion ,~ d1rcc!;.:d [(, 
subcunneou.5 art.criovcnuus graft syst<:ms :ind to pro,.:c,-ses 
fur u,;ir.g the ,Irlenovell(,u.s grafr sy.~tt:ms in a n1.1nnc r tlla1 
elim inates or al k;isr n:ducc, arterial st,.;;i] and gral"t thrcnn· 
bosis l 11 uoc emh(1tli mc:n1 , r" r inst :io.:c. the sy,1rn1 includes 
an arhariovcnn us grall having an arterial ~nd <10cl an oppo,- itc 
v..:nmrs end. The .ir1cri:1.I end is ..:ouligurcd 10 be co1mc ..: tcd 
tu an .tr(cry lo form ,tn :tr tcriul dll aslorn, ,sis. whik the: v..:nuu~ 
end is contignn:d to he connected to a vein l\\ form ,1 venous 
an:1St(1n1osj5 . 

[0010] In accorclanc<:. wi th rhc /H"<:~111 inv-:m 1on. th~ sr· 
1cm i11cl11di:s J.t least tine vatv~. dcvict: pnsit1t,ncd ;r t lhc: 
ar lc:rial end of th" cortcnuvcnnu~ ;;raft In r>!lc: embocl,mcnt. 
1;,r ir1."lanct. tbe v,tlvc ciL·vi..:c cnmpri,i:-s :1n ,nlb tahlc bal-
l<>r,n . The. intb t.; h le balloon is positio ned so as to r1-.,tr1c1 
hlu,0d tluw rhruugh the aneriov~ nnus graft wh.cn inllitcd . l rr 
g1encr:d. the v,ilvc devici: should be po~itinucd at !he: arterial 
i;nd of Ilk arteriovenuus graft :1~ ,·lnsc ,(:< possihk: 1,, Ilk 
1111asc..:1ion of the grali wi1h .in ~nery. For exampk, the 
valw d<:vi..:e may Ix p,,si1i,,necl sc• a.~ 10 restrict blo"d fk,w 
!hrough th,· :1rtcriov~nous grall al a localit,n that 1s lc,s 111.,n 
1hciut [fl rnm from rbe intersection ,,r the ar1.eri,,vcn,1us gr.1rt 
Joel an artery. 

(0011 ] rhc iollJtJh[e IJ ,11loon of the v;1Jve dcvi..:c may iuvc 
an Jrtnular .shaµe tha1 su rrounds tlJc art~riovc;nous ~ran . ·1 he 
intlat ahk halhwn may also b,: :1 -.;cp.r:itc slructurc ur m:iv be 
i111<;6 r.d. with the arl<:rinvcnnu_, grJft Whto intcgnl wi th thc 
:trlt.;rip v-:uou., gr:, fr . the a.rieriovc-nous graft may inc: ludc :i 

rnul1i-lavcred segment loc:atcd :11 thc Mlcrial end. T he: mu lli-
1:Jvered se.gment rnay ..:ornpri sc an rnncr l:iyer and ,1n , ,uter 
layt:r The inna bycr cuns1ri c: 1s lhc grall whc:11 a llu id i, fe,j 
in hctwccn the 10 ncr layl!r :tnd rh.: outer lilyer Whe n hJvin;; 
;1n ~llap<:. the b:rlloon tl! ay be surroundt:d t->y a rigid 
t:,illar l b.11 serve., ,,., J.,,.s ist the h,,l!t1on in C."\J t1.<1 riu iug. th e: 
graft. 

(0012] l o orde r tu in ll ak and dell :11 e lhc b.,Uoon. in <.1:.lc 
crnbodi111cn1 , rll~ va lve dc\'i...:c ..::in l'unb.:,r in..:ludc ,lit iujcc:-
tion porl 1n /luid ..:,1mmunicali,1n wi th the inlbrahk h::illnon. 
Tht: 10_1 cctioa port ddincs a di,1phragn1 cernfigurcd In rcce iv.: 
a hypodcrrn1c ncedi.e tor injr.:,·ti ng tluid ,010 or w11 bdraw 11q; 
fluid from the h:i!Jnon. 01° pJr11,·ub r auv:intagc , the injectwn 
pnn m:,y ~I>'< > b, subcurJni.:,,u.s ly implanted 

[00 13 ] In an alrernJt1ve <::mbod1rnen1, the intl;i 1ahk h;,l-
loon moy he posi!ioncd i11 npcr:i tive association w11h J 

piston. In this cmhodi01en1. wht.:n the: balloon i;, infta rcd, rhc 
b«ll t>ll!J forccs the pIsio 11 c:ilhcr towards or aw:iy from the 
artcri nvcntlU:-. gr~tft fo r opening l 'f closing the valv\'. J1,;v 11..:e. 

[001~ ] lo :1dd111,,n [(l thi.: Ll S<.: 0 1· J v:1lvic device c,,nt:iining 
an in ll atahle b:,l\.,on, the v:1lvc dcv1ci.: m~y a!s,) co n1pn:sc :1 
magnc: rically activated r1.,1n n. In 1h,:s cmhodimeot. when ,., 
magnetic ikld is placu l in do~c proximity to the valve 
devi,:e. the pistc,11 is m,.1vcd fr,r ..;i thc:r op~ning or 1h.: 
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v:,l v<: tkvi,·c. For ~xampk, in om: embod iment. placing a 
magnetic iield in clnse proxirnity to the valve clcviec open.~ 
lhc <.kvice whicl1 normally r..:milin , clostd . 

(OOL5) In o m: parlicul:ir embodiment, the m<1g,ne1ically 
adivaled piston m1y be ac:r ivatcd when exposed tu a ch.,ng-
mg magnetic [kid , ,u.,;h as J µulsing magne tic iie ld. In !his 
emf>ndi,ncr.1.., the v,lvc de vice rnav i11cludc :i coii m.::mber 
configured lt• co nv"rt " ch~nging magnetic fie ld intu 
ck<.:lric curr.;nt . The coil. rrn.; mh,:r L'> i11 cnmrnunicatiun wi th 
a ;;oknoid . The .--c,knu,d ,:; cnnligurccl t•. • rnuve 1h-c piston 
:rncl open or c !u.<i<: the v:rlvc device when ckclri.: curren t is 
rl.'.ccivcd from the coil member. 

[0016] In om, eml•uuirncnl , 1hc ,ificr:ovcnous grar, system 
further in-: iudes a sr.:-:,rnd v:1 lve (.kvice posni,:incd at !hr:: 
vcnou~ r:nd uf rhc :rrlr riov.:nu u, graft. The scC<•nd v,il vco 
dcv,cc mav bt any suita ble; v:dve dcv1n: a, c.kscribcd abo ve . 
The second valve dcv1c,c, fnr in.slaocc, m,1v f)c iden1ical t11 
1hc lirq v aiw dcvic,, or, alicrn;i11vely, ma·; he diffcrcnl. 
[001.7] ln general, fo r most applic: ari,-,n,, , the· S<.: cond v:ilvr.: 
rkvic<: is not expciS<:d or subjeued 1'1 1he .,amc; lluid pres -
,;ures that a re ..: xcrtr.:J oo lh,:; first •.'a hc ck:vic:c:. In this rc,;ard, 
the first va Ive device is desig,ned 10 ;-c:s1.ricr or stop thud flow 
1 , r..: lativdy higb pressures. The ><-:coml valve device . huw-
cvcr, m ay be a low pre,;~ur,;: valve ckvil\: In u nc embod i-
ment. for iost ann: , the· second v~lvr,; Jev ic, mav ht: :, check 
va lve pnsiriontd :.11 1bc venous end of rhc artcri ,)'~enr,us graft. 
Fur c:x.arnpk, rh.: sc:cond valve; dev ice m;.v be formed 
inLegral \Vi lh the il rtcrfr)ven1..HJ~ gDf! and m~y be form~ d 
from a mcrn l1ranc 1h-11 ,dlow, flu id iluw fn .•m 1bc: :,rt cr in -
venous g.r;;fi :ind inl r.• ,in adjoining v"in but prevcnls flui d 
!low from the vc;in lfllo the art eriovennus graft 
[OOIS] T he arteriovenous £:r,,fl ,if th<.: nrc:-.cnt inve ntion i~ 
us-:cl r,.,r hemuJi ,dysis. Du :i~g hemmli aiy sis. two bypodcr-
mrc nr:cdk, arL' io,cr1cd mlo the arle riovcnoti:; graft Blood 
is rcm,wcJ fr um the graft using one needle; cirrn lated 
th rnugh a dia lysis machine, and ret1 1rnc·J t,1 the art~rio-
vt,; nt1 u~ gr;ift. thrnugh rhc: _.:;~cond need le. \.Yhcn tll:mt,Jiaiy .'-iis 
is not be ing <:onductcd, hrnvev~ r. thL' v:dve (kvice.-, t•f the 
prcs.:nt 111 ven1io n may be as:I ivat.:d in nrlkr tu min imize 
arter ial ,tea l rncl pre ven t ihr>.J1ni>,.,sis or the ,;ra!', 
[0019] rPr e,nrn plc , in unt: cmlxo,lirncnt o f !he prcos1.;nl 
inven tion, w hen the arte riovcnou s graft sys!cm only 
inclu des a v:i lv<: dcvi..:c al th e.: artr::rial cntl. a/"r~r 
hr:nwdialysi." h~i~ c:ndcd, ihe valve de vis:c i.<; do~cd th us 
µrev.:n11ng bk,,,d !lo w thruug.h the gr:it1 . Afte r the v,dvL: 
device ~" closeu, " hlt>,x.i c., 1rnp:11ihk fluid mav be int <.:c-k d 
1n1,1 th•: gr;i(f 1i.,ing :r h yµndr.: rmi -: nL•::d k. A, u;,ed he re in, " 
b!,,(ld ~·on;pat ible lluid rcfr:rs tu :my tluid 1h.tl is b iocomp :u-
ib:c: with the c: irs::ula1i un sysh:m. For r.:xampk, in one 
crnl,oJ irn <:n t, ti re l,lu«d eumµ~ tibk tlu id ;.s J bq1~riniLeJ 
,;al in.: ,;ulut,on. The saline ,;,.,lu llon 1:< U"<'.-d Ill tlush the gr:1fl 
al'icr th<.: v :i lw dc vi.t:c is clu~cd in order 10 hluod 
frorn the :,;ra.fl. 
[0010] fn anulh~r r;;mbodi m,·.ut , after l1t·ruud1a lvsis . the 
valve ckv1cc: ,, part i:rll y cl o.<;<:d tu a hrsl µosil iun. there by 
con;;lticting the artcriovcnous l!rnft nm! rc;Jucin.:. hl,wJ llow 
through th~g.r:il't The p~ticn1 i;then moniw rcd l~vc r a period 
of time: , such a., Ja ys nr weeks, 3nd the v;i )v,.; dcvicc may be 
,ded i vd y ,1pened 1.1 r closed !'r, ,m thr.: 1i r,t pu~1I i, , n u n l il 
arterial ~teal ~, uHnimizcd. In 1b1s eml1odirne11l. the va lve 
device is closed ~n amount sullii.:1cn1 In reduce blood lluw 
thrn11 '2_il the graft withuul ,;lowing the il kind flow lo :r p11in1 
'Nhcrc hl()i t<.I cln t:-; m;,~; form 
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[002 l ] As dc~cribed ab,:rvc. in anoth<:r cmbod1rn<:nl ol the 
pr,:s.:nt invention , the artc.m,vcnotL, grcrft. , yslcm inclmks J 

first v,dvc device al lhc arlerial e od "nJ ,, sccuml v ;1)v.: 
dcv i.:e al the vcnnu., end In thi;, cmbod1m.::nt , ~lter hcmo-
dialysis has t.:nJe cL the lirsl valve ck:vicc ll the arter ia l end 
,;; closed the reby prcvenling L,!ood ll uw thmugh the g,rn l't. A 
hypodermic m:e:dk tl ushc, the: grnfl w11!i J hlooJ 
compatib l,.; rluid ,cv ac11 a1ing :111 i_,lood fr,1m the graf:. Afte r. 
the graft has been flushed wi1h the blood cornp ,llibk tluid. 
the second valve: c.lcvice is 1hen d osed and tbt: ilypodcrrnic 
ncedk is removed from the gral1. 

(0022} ( lthcr k;i 1urcs and a~pcct.~ of the present invcn, ion 
arr; discussed in greater dct<1i\ below 

BRILi.' DESCRIPTION or TllL DltAW!N CiS 

[002J] A i'ull and a,abl.ing disd .,., ur,c o l' l11 c prcsrnt inven-
t.ion is sci fo rth in !he sµcc ilic,l!ion wit h reference ll• the 
ruJh.,\ving tlgure..s. I 

[0024} F IG. 1 is a ~i de vic:w '.Vi ti, cu! a\v ,1y portion_.._ (,!- :-i 

human arm illw,lrctting the pl acement <.1 1' an Jrl::ri uvennu, 
graft; 

(0025] FfCS. 2A .ind 21\ are perspective view,; ,Jf one 
cm bodirnco t o f :in :1rtcnovcnous graft system m:tdc in 
a-.:cordanc:c with the: pn:scni invcntion : 

[0021\J FIG. 3 ,s a pcrspet:11v,c v1nv or o ne cmhodimcn, of 
a v,1lvc cJc.,icc ilia! may be u~ccl ,n th..: :ancr:o vc:n,111~ grntl 
,ystern u[ tbt: pre:;enf invenlion; 

[0027] FIG. 4 is a p<.:rspcc:tivc vi<.:w o f ano1 hcr crnboJi-
mcnl of ,1 valve device that may he used in the :incriovcnous 
g n ft system ot' the pro;enl inventi,,n: and 

[00::?8] FIG. 5 1s a pcrsp<:cl1v,:. view ui still Jm•ther 
embodiment nt' an ,rteriuvenous >cni'I s_v,1<.:rn maJe in 
uccnrdance with th;;; prcsen l invcn! ic;n. 

[002<J ] Rc: pe:,te d use of rtkr,ence Lh:i ra,:rcrs i.n the. present 
,;pcctflcali,.>n and drnwio;;s is intended to rcpr,;;crn the sumt 
or analogous f~:1t urcs t \f lht:- invent.inn . 

DL !Al! U) DESCRIPTION O F THE 
[NVENTJ ON 

[0030] Rcfcrc11<.:c nnw w ill be rn~dc t<.' ihe c:mliocl irncn ls 01 
1hc invc r1110n. ,,nc:. or more exnrnplts o f wh ich :m: s,-.i t,irth 
be low. Each e .'Gtmpk. is provided bv wa y n f cxplan"Lion ,,r 
!he i nvcnti,rn, nnt as:, limita tion ,,f Lhc inventi,)ll Jn t',1ct. it 
wi ll i)c app:irenr lo thnsc ,kilkd in lh,: :,rt 1t1:. i varit.,us 
rnodi ficJti,1m; MJJ v:iriilfi[) ns mav be made in the inven tion 
without dc,part 1ng t'rom th<! sc~,p~ or spirit ul· tl:e 11wt1H1on. 
.Fm iJJslance, fraru rcs illus1r:11.:J n r de-,;cr ibcd a:, part o f nni: 
~mhucl imcn1 m . .1 y be uSL:d in :in1at11cr crnh,,d imcnl to vield :i 

.s til l l'u rlbt.:r crnlx,J imc nl. f-'o, exarnµle . on :1r1erit,;cnous 
L'r:11·1 svstt:m may include eomlrrirrntwns uf the valve d<.:viccs 
;k:scril;ed bciow. Thus, it is in lc: rrdcd tha1 the prestn r ,nv..: n-
1i<m ~nvcr suc h fflndiJicalions l nd varlaf io ns .l~ (:nrnc within 
thc scnpe c,f the cipµcndcd daims :ind d1c: ir <'quiva lent., . II 1s 

tn be unJerstoud bv om, o f mdinarv skill in the an !hat the 
prc:-,,;nl di.~cussioo • is a dcscr ib lion· or exemplary <.:rnbodi -
rncn!s only, and ,s 1w 1 irH, <Hkd as limu ing 111.: lm ,ader 
l5p,c1S of Lht prc~cnt invention, wbich broader c1spc·c1s are 
;;rnb.-.dicd in the: exemplary cunstrucr ion. 

[003 l l In gc:ncrJJ, the prese t~l rnven11on is Jtn·..:tl·J tu an 
implanbbk :1 r(c rinvc:nous graft , y,tc m tl1:ll mav be used in 
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ctr rying n 11 i hernod ial ysis lrca1mco1.s. >\ !though lhc !'(•I low-
ing dcscrip! io 11 wili ret',:r In !he ,trtc rinvenous gnift system 
being irnplimtcd in tu ,tn Mm. it should l>c twdcrslund that lhc 
sy,;km may he 1mµIJnlc ,! any suitalJ!c l<'<::1l!on ot !he 
hody h1r <.:xamplc, in ,:>th"; cmbuclimcnts. tb<.: Mreri,wenous 
grnft sy-;i cm m,1y he implanted inlo a leg. 

[0032] fn addilio n 111 being well suikd for c1rrying out 
hemudia lysis. the ar1eri0venous grafl system of !he: presenl 
invention also prcwnh or minimi ,.cs arterial steal and grnft 
lhrc11nbr,'<i,. f r, p~ rti c11br. lhr.: arrcriovcnou., ,:,ra(i ~vstem is 
d,sig1wd to prevent o r minm1iz0 1,1ooct f!o:v 1h1,;ugh the 
gr:1.ft wh~n hc1nod1alysis is rt(•t occurring . 

[00331 lkkrriog to FIG. l. fo r µuq ioscs nf cxplan ,11i0n, J. 

right arm lO n f .t p,,r,cnt is show n. Sclcc1c:d :,r1cr ics (sbown 
J~ uou . .:d p;,l11way~) are illus1r~1ed i11 coujunc tio;1 wilh 
st:lcctcd ,<:i11., (shown ,h dark pa.ihw,1ys). An ,trtcriovcnous 
gr:ift 12 i., sh<>Wn eo:,nncctt·.d .tl cm<.: end In an Jrlcry and ~1 
-tn uppu,,. te end ro d vcrn . l o pa rlicular, !be ur lcriovcnous 
ernft I.! is c , ,nncc1ed I,.> 1bc hrad1, J I :i rlcrv and t,:, the 
~ephalic vein 16 • 

Th,: artcriovenous grafl 12 1s made from aov suil-
:ibk biocomp,11ibk matcr:al~ For cxnrnpk, in ,1 nc:; c;~1bodi -
men l, the 11,raft is m:,de lr,·,m ,1 ilun ru polvmcr. ~uch as 
pL•lyte1rallu~1ro<cLb'1k t1 c. wh ich 1s co m:ncr~:iailv availahk as 
GORTEX fwrn 1l;e W. I. . Core Cn,npJny. • 

[0035) It.: faring to FIGS. 2A and 2B, ,;,nc lOrnhnd imrnt of 
<111 artc:r iuvt.:nuu.s g_L1f1 system mad~ H1 aL~\.·l1rdJ1Kt' wit h tht· 
prGscu! ,nv.:n tioo is shown includine an ar1eno vc11<>U5 r>,rafl 
I! A;; illustra!etL the arlcrIovcnous -graf! 12 i;; ~none .l;d l.o 
an arrt:ry 14 and tn ;1 16. In orckr le, carry nut 
hcrnodia{ysis. :, lir•;I hyp,.-,dennic nec:dk l 8 is inserted 
tbn1ugh ihe skin and in1n lhe arterinvcnou~ gr:ifl 12. Blood 
is n..: rn\1vt.!d fro m lhc ar!trinvcnnus gr:\t't 12 lhr,1ugh th..: 
needle and intn a dialysis macbin-. 20. In Ilic: di.,dysis 
machine. waste materia ls arc r~movtd from th e t,toud. AJttr 
cm:ul:llmg through Lhc d1J!ysh nu.:hinc 20. the bl n11d is th .:n 
fed back i11I0 iht: artL:ri,,. vcnous gr.1ti L2 thn>u;c,h scrnnd 
hypodtrn1i,· 11,:edle 21 

[OUJ6] f n ,iccurdancc with 1b,: prc~e nl. invcni ion. 1h.: ane-
rnwrnous graft system as ,hnwn in FIGS, 2A and :m 
tur1her includes JI lcas1 :t rirsr valv e: device generally 24 
l'os1l1<' i1cd :11 Ihe anc ri al e11d of l rw arft:rinvcnous graft l2 
Op!i, >11 ,; ll v. !he ar1criove11ous g,r3f1 sy~r,;;m can further 
in,:luck a second valve device grntcrallv 26 p,.Jsitioocd :n the 
vtrh)u:o; ~nd t:)C the ancrluvcnuus ~n1t't , l11e. va.!vt: dcvl\.'.cs 24 
and .!6 arc in :rn ,,pm p,1si1iun Jur<ll\.!. flonn;1I hcmud 1~ly.,is 
:1s 3huwn in FIG. 2A When bc:1;11dialy,i-'> b:b cnd.:J, 
howc·.'cr, the valve lkv icc~ 24 and 2(, are rTHwcu ,to a cl o,;;d 
pnsitioll in orda 10 prevent blood tl ,;w t.hrnu"h lilt: arterio -
veno11s gm.ft. In lll1;; ma1111,"r, artcr,al s1e:1 l 1.; cirhcr clim i-
nJtcd ,.,,- reduced. FurtlH.:r. by rcdu<:ing antrial st<:al. graft 
thrombosis i., alsn rrcvco tcd . 

[0037] In addi1ion lo m,nim izing rn crial ~teal and pre-
venting gr,ii't tbrombnsi.s, the .syskm and Ehr process of the; 
prcscnI inven tion •t l.,P t>lkr various t)lhn advantages. For 
cxan,pk, n:dul·ing dr . .stopp ing hlood n(,w thrc,ug,h Ih1.: ark -
riovcnc,u.~ gnCl wbcn hemc,dialvs1s i" 11 '1 I .-,c<.:ur riog Jlsu 
pr~vrn1s th<: ;raft from hlccclii1g whe n rhe hyp,xlerrnic 
needks ,i,;cd rn earn ,.,ut bcm(ldrn lvsi,; Jrts n:moved fro m the: 
graft l!ypodcrmic ' nct:dk,; a.s; ,;lmwo i.n FIG. 2H. for 
:nslan'-'e., usu:d!y hav ... : a rt:L11iveJy i;Jrgc d iam~lcr or g;1t1g.e . 
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!'bus, when the needles arc r10muved from a graft , bkcdin!s 
can uccur w here lhe neeclk :s lictvc pr<.:vio usly hcen. Needle 
hole blcc;ding 1hrP1.1gh lbc gr:1!'1 can resu lt in the t'orm:11 i,in of 
sc;ir li,;sul! and grafl p,;cuduanrnrism.,. These ,x,mplicat ions , 
howevc: r, may he prcveotcd !hrough rt1c 11.~c u t' the system of 
!he present invcnt,on 

[0038J 111 !he ~111t,ud1ml'.lli sh<""n in HG. 2A, tile v:r!ve 
dcv iL·cs 26 Stlld 24 each include an infi,t1 :1bk: b3ll O(HJ 2K :ind 
30. When iulla1cc.l. tbc L>a!l( 1nns 28 and 30 c:,,ns tncl the 

~raft 12 fo r reducing or cf1n1i_n;il iu$ t,lond 
llow throu!,;h the graft . 

[OOJ 9j As shown 111 !"IC. 21\ , 1hc intlai.ible balluons 2K 
:,ml 30. in lhts emhociima,r_ h:,vt: an ,, nnula r .,t;.ipt lh :1t 
Slff((1 1Jnd (h~ artt.:r iovcnou.~ gra fL 12 . f\.s shuv .. n, each nr !he: 
in !LL!abk b :.dloons 2R a11J 30 :ire al,;o sum·,unJcd bv a ,ilJ,id 
co!Li r 32 ;iou .l4 . Lach <.:c\l L;r J2 and 34 rn,1y !:,c inc.tudc(I in 
the sy.,1.em in ur<.kr [n mailllain ..:Kil of 11Jc balk•ons 2X aod 
30 in lhc proper po,i i inn . ! urtha. 1he cullJrA J.! and 34 ,\lsr:; 
ser\'e to l1ias the ballu.:,n 1, ,warcls ;{1c J.C1ai1.1 vcno us ~ralt 1.2 
wht:n infbted. Ead1 cnll :,r 32 :iud 3-' Irn1v be m.Hk l'rnm ;iny 
ri.gid l>iocompatihlt: mater iiil. l ·o r c:, ainpk , lhe .:o l!J.rs 32 
and 34 may b<:: mnde fn •m a m<Ctal. such as tt1 :rniu1,1. or· i t 

pl;isti.: m:,tcr ial. 

L,d1 annu lar lJ;,llnun .!8 and JO may 11.: a ,c parJ te 
slruc.:rure trorn the artc1iovc n,1us graft 12 or rna v be mkgral 
w1i h the gntt When intcgrnl witli the gr,1tt, !or iostan,·e. chc 
grafl may ioduck :1 multi -I:i y<.:rcd ,cgmc.nt whc:rc each of t.he 
v al ve devil..'cs is iu be [oca.k:d. r:cH c:xJmple . \Vi lhin rhc 
rnul ti -lay.::rcel segrnc ,H, the :tr teriuvcnous gr,!l·t 12 rnJy 
include an outer rigid laycr ~nd :rn inner l111ni nal layer. The 
hatloon ZS aotl JO may be fr:rm,.;d in bcIw..:en !he oute r l.1ycr 
i,nd 1hc; inm:r l~yc:r. In µ;,r11cubr. when a fluid is 111Jectcd in 
hcl wccn till' inner and outer laytors. ihc inner !:iver may 
txµand and constrict 1bc lurn,n . 
(004 1] In ;i r./cli1 ion lo havint\ an rnnu !.ar shape. it .should h<.: 
und,·rstnocl I hat c:i..:b balloon .!N :ind JO may b,we any sh ,qi<.: 
sullicient !o cc,nstrict 1b,, ,mcnovcnou., gra i't when inlhtcd 
l 'c,r instance, 1n anoth1.:r <e mbotl in.,;n l , e;1c h balloon 28 ,1;1d 
.30 m,1y ht: locJ lcd on onc side n f lhe grat·t 12. . \Vben 10D .1 tc tl , 
11lc h,,l louns 28 illlcl JO fur..:.: npro&itc ,idc., ,,t' til e· ~raft 
tuge:lhcr 
[0042] !n order 10 inthrc 1. l tc i)al!oons 26 and 30, in ,1nc 
crnhodirni:11I ,b shuw n 111 l•IGS. ZA and ZB. eac'!1 va lw 
dcv i.:e may ti.irth<0r inducts: i\n ,njcction p<Irt Jo 01nd JS . I:or 
t,xarnple. ,i;, ,hown in FlC. 2A. injc:.:tiun µ,,n Jti may be in 
tluicl curnmunicatic,n wiril 1h" ti:illuon 28 vi:r a lulirng 40 . 
S11nilarly. m.1 ecIion port 38 m:1v he in llu id communic;11 w n 
with th<: h:tllc•un 30 v t:i a tul7 in)!. 42 . L1,·h i 11.1 e,·1it1n por l Jo 
;ir1d 38 may b.: configurcd k 1 he ,ubcu rancou., lv i rnpl:tnkd in 
a pal ,cot 
[0043] ]11th~ embodiment illus1ra1ed in FfC. 2A , ,njcclion 
pr,ns 36 a.ncl 38 eacb indudt a di:,pbragm 4-4 aod 46 
posu ioned on ,i n c side of ;i ho using 4/i -rnd 50 . The huu~ings 
48 JnJ 50 may he rnsde frr1m ao v .,ui1,,b l<; rigid and 
biocompatiblc n; ;Hc:rial For examplc::. ·.::ich hou;.;ing-may hc; 
made from :i rncIal, such a., 1i1;rni11m. E.1..:h anJ 
46. on rh.: 011Jcr h:1ml. rn:iy be m~dc [rnm a tr.nrerial capallk 
or receiving the 1ip or,., hyp,,dconmc nct:dk. Fo r ,,x:11nplc::. 
~;K·h d iaµhrug rn ~4 and 46 may l)t: matk fr,.1rn an d;i;,tL>mcric 
lillll, such a:,;~ ,il1c,rnc mcmbr:,nc . 

[004-l] As shown p;ini , ularly in FIC . 2H. i.n onJcr In 
inll.,,e or dctla1c 1hc lJollonns 28 and 30. hypr,ckrmic nc~Jk';; 
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52 and 54 mny injccl. a fluid inln c: uch of lhe injection purls 
36 :tnd JS 1brou~h ihe tliap hragms 4-1 and 46. l h<.: Jluid 
lrav<.:I~ from the injection port s 36 and ~,s lhrnu!c:h the Lubin!,; 
40 dtid 42 and intci ~ad1 r.:spcccivc: halloon 28 and 30 
Sisnibrly, l11e hypod<:rmtc ac:cdl<.:s 51 and 54 may also he 
used 1.-. 1Vi£hdr;1w tluid rrr, n, I.he halllinns 28 and 30. 

[004~] 1\ s shown 111 HG. 2R. once inllaicd, the balloons 
28 and 30 cor1,tri<.:1 the artcriovcnous graft l2 a1 the c1rtcn:il 
end ~nJ d i the V<;[Jn us end. Tbc rl uiu us..:d to inth re th.: 
balloons 28 :ind 30 rn~y vHy d.:pcndin~ upoo tile p1rlicular 
:1pplica11uo Th" lluid m:1y I.le. for ;nst,in..:e. :i gas or liquid 
In c111c emhoJirn~nl. for inslanc~, :1 saline solutiun may Ile 
in.1cctcd 1ntn the 1njc:clion ports 36 rnd 38 for inflat ing 1l1e 
h:tl lnons. [11 one emh,,dim-::111, it may lake frnm alioul 2 ccs 
10 at)oul o ccs of tluiJ 10 lransili.on each h:ilioon \':live 2R ,lild 
30 Cront ;111 up.:n position lei a dose<l position. 

[0046] When cl 0st:d . "ach valvt: dt·.vi c:e should lie capable 
ur maimain ,ng 11s posi1i,1n when exposed to srtnlic pr~s-
-;ure . r or exampk. sy,tnlic prcs."Uf<:S in anaics may he 
~f'-'d l<r lha n Jb"uc 2SU n1mHg, such :is trnm ahour l 70 
mrn llg w Jhuu l 270 mrnHg 

[11047] In addition lt1 wi11!.·1a11ding relatively higll fluid 
1cm:;;sure,. each of the v;il vc tkvice~ 24 .rnd 26 should al:;..·, 
i.,.., con~lru <.: !1;d S<J tl1 .\I the \'alve dcvi.:."t:s can cn n,tricl the 
atrtc riuvcoous ,;nr1 b close ,ts possible lu ibe inte rse..:ti,10 or 
lhe gnll with lhe arte ry 14 .ind the vein H,. f·nr example:, !ht: 
firsi va lvt: dt.vicc 24. 1n ,1ne cmbodirnc:nl, constricts the 
anerwvenous 5r:,[c a, :i d1.,1a1h:c <1f fmrn allour 5 mm from 
the anc rial anw,tomo,.;i,. ,such ,ls no grc,tlcr 1han ahour 2(1 
mm trum ilie ,tr lcrt~J anaslomo;;is. The position or the 
. ..;c ,_·nnd valve device 20 in rcl.Hi c,n h.1 1hc v~on u~ ;u1.1stomn'ii,; 

mJy :ds11 be wirhiu ihe ahnve Jctin.::d iirn its. 

[004S] Th1e rn,; thml, k, r using the .1rtcriovco0us grdri 
, y-.t<:m of rbc prc,cn1 invention will no w he Jiscu~scd in 
r<.0L11 ion I;, u , ys1u11 tha1 ,:onrai ns 3 singk valve dcv icc 
position,,cl :11 the: :,rrc ri:il e nd (If lh, sr:tll rnd "syslt:m lha1 
con[~lliS [WU VJIVe Jc:vicc~ a~ shown in ncs. 2A and 2B. 

(0049] Whe n the :1rre riuv.;nu u:- grafl ~r1crn of 1hc prt:scn l 
invcnti<in e·onl~in., J ,-1 ngk v:tlvc de,·1..:c pn.,i1i,1nctl ill the 
,1rlerial cnJ. in ,,ne ernhudirncnl, thi; val\'c device rn~y he 
p•Y, it iuncd ,u as r, , cun.;tr il'.l bl.uod Jlc,w 1hr,,u1sl1 rb~ graft 
when h,rr1<1duly:;i.s i~ not ocL·u rring . In Lhi, embodiment. 
ancrial sreal •~ Oll i heing cqmp lclc:ly J'f<.:Vt'nted but is hcrng 
mrn1m1zcd. In parlicular. l ltt: singh.: valve ckvic1.; cnnslri..::ts 
the gr:11·1 sr, lb;JI bluud tl nw through tile gn f1 cc,nrinues 
•.,ith,,ul c-lutti11g hur i:, ;1l J reduced tl vw rJlc 

[0050] In lhi., ,mbodi,nenl. ihc p;;Licn1 's c,ind11i,rn may 
nc~d to he r.h)Oitnr~d nv~t a r,criod of time, "u"-~h ,1s d.fly-:; or 
weeks. :rnd lhc va lve dev 1u: may bt :idJusln l in urdcr lo 
min imitc- 1rh,ri:d stc,d wi1ho 1, ( ca11si ng a rn111pk: t1.: blood 
, luppa;;c . ["o r inst :i nc,· .. ova scv<::ral da ys or weeks. tbt: 
Jr: eri,wrnou,- graft ,1r rhe pat ient ma y b.:: monitored and the 
va lve device m;iy he 3cljus1cd so a::. tn gradu .dly i.Ji..:rease or 
,k c rca:-e. 1be 11.1 rrnwing uf the: :.rtcriovenous gnh. The 
11 l:1malt position or th,: vJlve w ill vary depending upon the 
pa tienr and rbe local i,.,n <.>f th<: artniovcnous g,ra fl . 

[005!] In an all,rn~11vc t:mhud irncnl. the sing le valve 
dc;v i~c may be usL>tl ln complc rcly cki;;c: ,,ff the Jrteri i:,venous 
graft 12 at the artni al c:n tl. In this ..:mlwdimenl, during 
hcmrn.Ji;1lysis, the valve· ,k v1cc 2-l i;; 1n lhcopcn po~ilion antl 
lh~ M!niov1:nuus grart 12 is c,innularcd with 1bc two d i~lysi., 
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nc.::dks 18 and 22 as shown in FIC. 2A. Upon u,m pkti,1n 
ofdwlvsis, J tl uid is ,~jcc ied lfiln ihc injeclion port 36 nf"th, 
tirsl valve d<.:vic•: ca using lhc h~lluon 28 I<' inflnrc tb~rchy 
closi ng !he valve tll:v icc an.I eliminating arte ria l bl"od lluw 
th r,rngh the g~a fl . 

[0052] Afte r 1hc valve ckv ic(; i, ck,s.:u, blc,ocl compat -
ible tluid is then iojc,;1ed into !he art.:rinv~nous g raft l2 
through, for insram:c:, a dialysis nec<lk lo llusb any residua l 
blood out uf lilt: grafl. Ilic hlPod cumµa tibk: Ilu iJ can he, fo r 
instance, hcpari ni1cd saline . rnc n.:sidua! hl,,mJ is ll usliccl 
nut of° 1h1.: graft in or,.lt:r tu pri.:vcnt any clocting . 

[0053] [n th is cmh,,dim<.:1ll , sorn.:: r<:s1du ~I saline r,;ma ins 
in the gr~ri unr d hcmuJial ysis is ,ine·c agaio e·unductc:d on 
the pJticut. Th L, c mhudimcot .,hnuld only be LL~cd wbrn it is 
determined tha t ;;1d1s1rn1i;11ly tlO bl,1od rrom the vtin l6 wil l 
!low into rh..: g.raft unc·e valve d..: vice 24 is cil1scd . 

[0054] in c1 rdtr lu prc,·t:111 .tny bl(lud l!i-,win;; from lhc vei n 
16 ba,·k intu th~. ;1flt:rit1vrnn u~ graft 12 art.:r ihc: lir~I v.ilvt 
dcvict: 24 ha~lv-.;cn 1..'.lo~i.;d, 1n t>Ot: t: 1nb .. ldiu1t.:nl of fh 1: prc:. St:o t 
invention a,; sh uwn p:1 r1 icularly 1n FIGS. 2A and 28, 1hc 
arc.::novc,wus grJfi ~ystc:m can indudc the sccumi v,dve 
d..:vi,:c 26. fn this embod iment. lhe pruces~ ,1., descr ihecl 
nhL•Ve i •; rtspeat<:d . Aftt,r lhco ;ulni<.•venous ~rnr1 12 is ll ushc:d 
with a blt,od cornpa1,hlc fluid. howtver, a tlu id is in1ectecl 
into the p,;rr 3S of tile second valve clevicc 26 
,vhiL'l1 <.:J\J~<:.., the ~cu,nd v,ilve devic:e lu d ,,s.:: 

[0055] In srldilion to the: valve dtvi..:c,; J~ ilh1s1ratcd in 
flCS. 2A and . .!I t io c,thcr cmhouimcnb, o tlll:r va lve 
devices IUJY also be u1 ili1.,;d 1rt the system of 1.he. prescn l 
invenuon. F,,r t:x:implc . rderrtng to f[C. 4, ano1h,;r 
cmJ,o<limc:nl cit J valve dcv1Ce g.;n.:r:illy 60 is shown Lfl 
communication with Jfl arl<.:r1ovenou,- gratl 1.; . l n 1ti1:; 
c:mbud imcrll , ttJ c V-liV<.: , lc vic.:: 60 includes a flutd ch:imbcr 
62 in cnmm1m ica tion wit h :in injcc t,on porl 6-1 similar w the 
injcclion pons c!t:s, rih..:d above. A, shuwn, inicction p,.> rl 64 
includes a diaphragm 61! cun l-igu red lo rt:c<.0iv~ fluid r·ro,n ;, 
hypodurn1.: ncnlk 70 . 

[0056] T !1e valVt: dcvie·e 60 fun ht:r incluclc.'i a pis, c111 72 
within ., how;ing 74. rh.., rislt1n TJ. i., p,·,,;itiuncJ 

t,clov, rhc lluid cha mbc:r 62 . 

[0057] In th is c-mbodimcnl. \\·hcn a ll uiJ i:-. injected rrc ,rn 
1he need le 70 in1u the 1nji::c1iun port 64, ihc llu1c..l is !,,reed 
1nlo the fluid cha1r1 hn 62 vi,1 a tul'<c 66. ·l hc prc~,urc of rhc: 
fluid th.:n forces rhe piston 72 w lriwcr ci<>sing rh<.:: v,tlvc ~nu 
cr,n~tric!ing !low t llrti t1~h thl· 3 r1t.:ri twt:n(1 u . ..:. gr~tft 12 

[0051(] Valve ckvicc: 60 :,~ sh,,wn in FrG. 4 mav he us lOu 
in J .sing le valve. '.'yslc-rn of the pn.: st.·-nl invl:ntlcn1 o r in :1 

d,,uhk v,lv<.: syst.:m or 1he prc5cnl inv.:n1ion ,:~ iltuslrat,·.d in 
flG. 2A. 
[0059) l{,cfc rring 10 FIC . . \ , a11uthcr .::mbodimcnr n[ a 
va lve device: g~ ncrally 80 1h -1 1 rJlay he us1;d in Ilic anaio-
venolL~ gr:ifl ,yst,;;m of ihc t' rcs..: nl invt;n l iun is ill uslraic:J. ln 
this emboJim<:nt, lhe v:tln: dtvicc 80 includes a housing S2 
con1ai11ing a magni;rically a..:1uatcd pisl,,n S4 .Spccifica l :y. 
1hc valve ,kvicc is co~ti lc\11 ri:u s11cb 1ha11 he piston 84 mo ves 
hc:tw<0cl1 an 0pcn and closed posi tion wh.:: n thc: valv<= ckv i..:c 
is c1.1n1ac:1"d with a rr,:tgm:lic ric·ld. 

[0060) In !his parl irnlar c:m bod1mi:n 1. ihc valve· di:vicc: /!0 
ind11dcs a coil nic:m hcr S6. rhl'. .:11 il rn~mher R6 ,;; l'.ontig -
ur~d t(, c:onver1 a puls,u1ni.:, ma;nctic rklu into Jll eki.:1ric· 
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cu rreni. , \ s s!Jown, th, ,·L•il memher 86 then ;,up11lics !he 
e lc..:1ric· ,:-um:nl to a s11kn,1id /.8 . Sok: n1.,itl 88 then m11ves !ht 
piston 84 IL' cith<:r "P~" or do~ !he Vd!vc dev i,c .. 

[006l] I n ,1rdc r to ,1 c t1v:. k !he v~ lvc dcv ia: SO, a rn,igOetic 
key 90 i.s pl,1ced clus,• 1:1 the s k in u l a patienf. In th is 
embodirncnl, tbc rn :tgnd ic key 90 mav be aa clec1m m.1g,ne l 
lh.11 ..:rcJtcs a pulsa t ing, magnc1ic tic ld . i \ s dcscri t·R·d abow, 
lhc, pulsating mJgnc tic field is !lien cunvc:rtt<l in to an dcctric 
c11rre n1 by th,. coil mcrnhcr 116. l'hc mJgnctic key 90 may be 
cunti g.ured c!!h<::r to , ,p en rir rn clo, c !he vaivc device . In one 
en 1bodi111cnL, Cor in,;tao..:c, t ile valve dev ice SO m:1y normal ly 
tie !'nund in a ,:l(,;;e<l pos iI ion block ing, nff the artcrir, vcnous 
graft 12. W ilen ihs:: ma~ns:: 1. i , · ki:y 90. hnws::vcr. is pl;i,·cd 
,tdja.:cnl lo !he p.11icnl ·s ,kin, !Ile: valve d evice SO !hc:n ,.,pens 
a llowin~ bl,,ud t(1 ci rculate l hrougli £he: g,rafl In other 
e111hod tmc n 1s, however, ii should tic· umkr.~io(\li Ili a! !he 
vJlv-; dev ice 111ay be c,1nfig1Jrcd 1,:, ck,:;c; \Vhc;n plac:c;J 
.,djJccnt l<J 1hc m:,,;nt:t1c key 90. 

[1)062] l o :i ddition 1,, 1h c v<1 Jvc Jcvi..:c SO as ,;!),·,wn in FIG. 
3, ulhc:r m,tgne ticdly Jct:V3£c:d va lvc., mav hc: used in the 
sy, i.:11 I o f 1hc pri:,~rnt inventi 111 . For e xample, in cirmthu 
cmt)rnJ irni;11 t nf the prc:., .. nr invcrtt iu n, lhc v1ive d"v1c,· nu~ 
inclw.k: d p istnn in uperativc a:--.1.i1Jc iat i,_1 n wilti a pl..'.rruancnt 
111 :,gnct A l'c:r ru u., pb lc rnay 11c pl1sil t1.mc:d , ,11 Ilic \.ll'P(>.'ii tc 
,itk of th..: arl.::rit,vcnou., g,ra[l. I'!ws. the: perm.,m.:nt rn,1gn<.: t 

.:n1nainu.l in r!Jc pisrc,n is ,wr.~ctcd 1c, !he: ferrous , ur i'acc fo r 
do:t;ing off the ar1c ri1 )\'t:nous ~rnt't \\.'b(:n n n1ag.nct with 
0 µpu!--ih.·. P'-•1:tr ily. how~vc r. L"i pli!ced ;.idj act: 11 { l u llh: v:dv,: 
:kvic-..:, lhc pcrn11rnrnt nugn<0l c·onlatncd wi thin the pislc,n is 
,11 1r,h.:ll.'.d In Ille rcvc:r,c magne tic lkkl c;\ll,;ing ih(; valve: lt' 
op,.n. 

(00631 lkh.:rring t ( I FIG. 5, <llll)lhc;r c-ml,od rfll<.:111 or JO 
irkriov..:nous gr~.i·1 svsh:n1 m:,de i,i Kcc,rct,nce wlih the 
prc."'« . .-nl invcnlil\n is ,hc,wn. Li k..: (<..:!Lr t..~nct: nwnc.r,ds hctvc 
hc:cn uscJ in orJ er tn iden t ify si miL1r I·ca1urcs ;Htd ckmcn1., 
.-.r "t hcr onhodi mc nls. t-'\., ,h, ,w n, in !his crn h,,climcn t, 1h.: 
-Hl<:.riuvcnc,u.~ .~c1f1 sy,tcrn include~ :, rirst v" lvc ,ltvi, ·c 
:;cncr:il l v 24 :ti Ill e arteri .d end u l· lhc grafl simiL1r tn 1hc 
,·.ilvc ,.kvi,·c shown in ft ( ;S. 2, \ and 2R lo p,rru.;:11l .1 1. tile 
lt!'i l valve Jcvice 24 1nc l11 dcs a h.1il""t1 2H lbJ i is 1olla1cJ ,) r 
deil:ll cd u,ing an in,1c: c: lioa pon J(,, T he balloon .ZS is ,·or 
..:011 :<lr rcli n is th<: arlc:nuv<:nm,s gr:it't when des ired. 1\s 
,·xp l:rinc:d .ihov•c . tbc· lirst v,t!vc dcv,ct :>.4. l'o ,· !l l\/SI :1ppii-
c.1!ic,n,. is c1phk of m,1im:1in1ng :i closc:u or ci;n,-,1nu ,,d 
pn:,;iti11n on lh!; g,ri, fl ~vcn \Vh~n cxpd"i(.;d li i reL., tivcly hig,h 
fl uid pr~!~:-; ure:-.. l n .:~nmr...: t.· 01b1.)c.Jirnc n 1s, h1_,wever , 1hc~l: s:u111..: 
rre~-.; urcs Jfc nol ~.xpcncnccd al the Vl.'. nou::,,. t:nd of lhL· :!r.t !"l . 

[0064] In thi;; rc:g .Jrtl. in th is ,:n,hc,di rnLn t, the utc"r,o -
Vl·n, 1u~ :J_r~ti't 12 iodtH .. ks sc<:und \t ;t JV(: dcvi...:~ g.1.:11<:r:dly 
IOO Lh,rt mJ.y be dc~crincd as J !,.,w pressure: va lve dcv1cc: 
wllen ,·,1rnparccl tr, !he: tirs1 ,·alvt ,kvicc 24. 

[0065] Fur cx ,1rnpk. rll unc c:mbodirn<:11 1, the s-econd vu Ive 
,k: vicc 100 may nc a d ied , VJ.IV<:; 1ha1 :illows !luiJ fl,.,w rmm 
1hc, gra[1 12 int,1 th~ vein 16 but d,1cs n()I permi1 f!uw frum 
1h~ vei n 16 in10 lh1,; ,;rafl 12. [n gcner,d . :,ny su ilahk. d 1eck 
v:ilvc 111:i y 1,,: u.~cd in, ac·cmd.irKe wilh !he pres1:nl im·cnliC1n . 

[ fl066l [ n !he cm h11d im,·n1 shown in FIG. 5. the ,c..:<.•nd 
valv.: device I 110 indudcs ,t mcrn hran~ 102 m:1dc from , !'or 
in,aaoce. -1 p,:, ty111c ric lilm I11:i l is formt:d ur is 1,;,, nnc cleJ so 
.,,; 1, , he integr:t l w il h !he artcriovenous gr:1/'1 12. The 
rncrnh r:1nc 102 111,1v h.: , li.,r instance. :1 tl.1p 11:J ,11 Jl!r,ws l luiJ 
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ilmv in ,me dirc.:tion rmm Ille gr:1 n 12 i t1hl rhc vcrn I ii . r ~c 
rncmhrJr ic 101 n1.1y he funned r:0111 :t :;in~lt piece 11f lllrr. nr 
,n ,1y Pc li• rrned !'rum rnul1ip k .<egmcnis. For cxamj'lc . in o;ic 
.:mhodim~nt. the lilm C.tll inc!uJc unc or more slits th:tl 
permit fluid !l,,w tn one Jirccliun 

[OO!t7] Th,; .i r1eriovenn11s i;r:,ft ,ystem in FIG . 5 pmv 1dc:s 
vanous e1dv ,1nlJges . 1-'o r n::tmple. in the cmL1odimc:n I -;trnwn 
,n HG. 5, on!) tht: first v:dv..: ,kvicc: 2-' n..:cd.< 10 be manuallv 
opc1t.:d , ,r c l1_,sc..:d , 

[0061'! ] In th..: cmhndim~nr :, how n in FlC : . 5. 1b,:. lirst v:ilvt! 
Jcvicc " n.:prc:scnted us a b:t!loon valve:. It should he 
umk rs\ond. however, rhat lht ii.rsl v:, lvc clcvici;:. rnav lie ,rny 
uf lhto 11(hcr ,·;,Jq, dcvic,,,; snown and described ;1hovc 

[0061'] Th1.:,e :tnd other nl(id tii..:ali0ns and varial1( 1ns lo Lht: 
prv,en l lfl\' ..: ntiun 111:tv be pr:1ct i..:cJ by those uf ordinary skill 
i11 the :tr!. w11hout dq1;ir1ing fn,m chc spiri t ;ind scope pf' the 
,,rcse 11 1 i 1tvL11l1n11 , whic l1 i., cnc, rc p,1rlic:u l:1 rl v sc:t fort.ii in tile 

' . 

appended chirn~ In ,1ddi1i1.,n. i1 , buuld be undcrs(uod 1ha t 
,.1 ..... pc .. .- 1., of th~ v~1r l1Jus ~n1lx . .!dirni::rlls m il)' t,t; lnkrt...:h :,ng,...:tl 
hc,111 1n who k 0r rn p,rr . t11rlhc: rmo rc. lhusc o f o rdinJ f\• ~1-..ill 
in Ilic· Ml wil l .1pprc:ci3 1c !hat Ille forcgoin~ ckscriprinn i;; hv 
WJ)' nf c\ampk nnly. :tml is noi in,,·,Hlcd tn l unil ttlc' 
inventinn ,,, furthc·r dc.-;.;rihcd in ,:u -.: h ;q1pc 11Jed dainh 

W J1,1t 1,; cl,, imcd· 
I . /\ .)LI be\! la n.:i)llS <1([e r ioVCllUll ."! gr ~l r, ...:.y ..; ft :m corn prism~: 

~1n a.rh.nuvu:nus graft l1avinf, an antriill ..:nJ ~. nJ an 
oppo~irL: v;.;nou-.; end; and 

<1 1 ka~t one v al vi.: device posnionecl al th e: :1nc ri :,! end ul 
!he :tr(criov\..'nrn:,:,. gr:il"l. tl i,.: v;tlve J evic.:c ~om pris ing an 
in ll., t,d,k [,~Jlc,no. Ill e· inlhtJhk b,1lloon be ing po:,1-
t11 1ncd sn ,is In res lric:t hk,nd t1ow tbrnugh tht :irtt'riu-
vcn<1 u,; :; r,1(1 when intl,,tcd 

1. A w~lt: m :is cl c linc<l in c: l.1 i1J1 I. t·u rthc r c.:umpr1siritr ;i 

-:.cc , ind v.-dvc d 1..,; v1c<.· p1.1~iI iuncd :.-ti thi..: vr11uus t:,nd oi Lilt" 
Jrtl'ric1\cnou . .;;. graft. l hi.:: St:(·1:ind v.ilve de vi , . .-t'. aJ.so •..:ornpr l:-i i 11g 
,;n inll.11:ibk b,dJ,.111n , whe rein lhe lirs1 v.1lvc dc,crcc: :,mt the 
,c1.:c1nd v :dvc dl' V i1..·1..· :-.uh,tarllialiy prcvcn; hloPd !11•\\' 
lhr!iugh lnc .1r:c;ri, ,v..:n , ,u,; gral'I when !he n.:.,p,ctivc b:dl,.~,n, 
:i re il'!tl:tts:d 

.3 1\ ,vslc,n :1.s Jdin,·d in -~L, im 2. whc•rc11J the l1r,t va lve 
dev,ce is c:Jp:ihlc o i' prcvcn1 in5 ht."11.,J iluw when c,p,is,:(I 1,, 

sy,1.i lll' :1rl"rial pr~ .. .:..,ur,. in h.:iw..: cn abnut l 7(l mn:Hg lo 
;iboul 270 mrn l lg . 

4 1\ sy,1l.'.rn as Ji.:: 1i nc:·d u1 cl :um L \ V h t: r l: 1n !he .trtcnn-
ven,,us !!-r:1ft is rrt J ,k l'rc, m ,1 m:1kri,d comprisin6 a lh,, ,. 
ri 1po lymc.:.r. 

5. ,.-\ ,ys1c111 ;r., ,ktin <l -.:1:tim 2, wherein lb<: infh t:, hk 
bJ llon ,,!' !he: lir,,t v:dv<.: cl~ ,·i,·c and the intLi1abk bitll<. 1Pn 11 1' 

lh,· 5ecoml v;, Jvc device: h~vc: an annul:rc slnpc ,hat su r• 
ru t! Od~ 1h:.: ..tr1crlc,vcnnus gr J h. 

6. , \ ,wst,m as delincd ta c iaim I. wh,:re1n the valve 
d~v1,.;e is p,1si 1ionc·d .,o as tu restrict blood Jh,w thmu~h t lic 
:1r1 c: ric1v..,nous graft at a 1c,c:i.11c1n tha t is le,, than ;1ti ,., tll 20 
rnm f rnm !tic in ter,,;c•ct ion or rile :lrfern w ~nnus g,rnfl am! :,n 
arl cry . 

7. !\ ~ysl,111 ;i., dc1incd in ,·1:r:m I, (unhcr ,·c,mpris rnl!, ,in 

in1cc.:tj"n por t in llu1J c,> rn rn uni..:aLion with the in !L,lah lc 
t>allc•on, !he injcct iqn porl ,k lin irn;. a di,1phrabm cm1figurcd 
lu r~cc ivc·" l1ypodc rrn ic 11c .:d lc fo r injec t in~ or wit l1dr:1w inl!, 
ll uid lrnni 1[1, bllo,10 
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8. i\ sy,;t ' nl as dcl incd in claim 2, whcrc in ,•:1ch uf the 
va lv •~ device~ fu rther compri:-;e an injccti,,n port uI fluid 
cnmn:wni.:::i ti,10 wi1b c,,ch o f the infht ,,He t>alloon, . cJ cb of 
the injecri,1n pons defining a diaphragm <..YJnl1gurcd tu 
rt:ceive a hypodermic occcllc fu r in_i.ocling or withdrawing 
11uid frc,m each respective halloo n. 

9. A system ,~ defined in c l:i im 7, where in the inJ 8C: Lion 
port comprises a me tal 1he diaphragm being loca ted 
on surface o f the housrng 

LO. A sy%:m ~s ddincd io cl aim I, whaein !ht infla1ahk 
t>~lloon cumpr i.,cs d multi-!J vc rcd scgmcn l localed ,ll tbc 
anc- nal end of lhc art1:riovrnous gr:1fi, the multi -l aye.r;;d 
,1:gmcm comrrisir.g an i1 :ner layer 3ncl an outcr bycr, the 
i.nncr laycr constrict ing !low through ! IK artcriovenous 'i,raf1 
when a fluid is fed ttl bc!wcc1.1 lbc inner layer aad lh.c ou!<:r 
b yer 

II .I\ 5ystcm as cktincd in d aim :'i. where in e.1ch valve 
furt ht:r comprises ;111 ourcr co llar surm u11ding cad1 rcspcc-
tivt: inflatable ln llooo . 

l2 . A s,y5tcCTJ as defined 111 c!J1m I., wlicrcLO the inlh lahk 
ballnon is po:~i tio ncd in npcr:u ivc ct:-.sth.:l:illon \Vi! h a pi.-.ton . 
where in , when inllatcd, the balluoo for ces the ptst ,1 n against 
the ancriovcm1us graft for -:,1nstrict1ng sam<c. 

13. 1\ system as defined ,n d ;iim 1, whcrein tht: inffotabk 
ba lk,c,n is md<k: from ~1 ,11 ~tl (..;riai i.:0t11prising silic\J tll·. 

14 A ;;ys1cm asdcfit 1<.:d in claim I, wherein the in lla1ah le 
balloon cunstr ic1s the ancriovrnuus gra ft when inthtcd Wtlh 
tru111 abouI 2 c:cs 10 ahC111t Ii ccs or fluid . 

15 t\ ,ysIcm u.s de tined in daim l. rurthc:; compr i;;. ing a 
va !v,, device posit iont:cl JI !he v,onou~ c;nd or !he 

ar1c: rioven0us graft~ lhe S<:,.:\1nJ VJ tve d~vict: corn pr ising a 
c:heck va lve . 

16. , \ sr;(.:.m as denned in claim J :i . whcrc,n tile check 
va lve nn!y permils Jlu id 11,,w om of !he arkr i,wcnuus g.rnfI 
thrnul!,h the venous c:ncJ . 

17 -A syslcm as defined in claim 15. wherein ihe check 
valv e comprises a membrane l'f.lSi !iPnc:d wi1hin the ,lflt!rio-
vcnCl us graft. 

18. A svsIc :rI 1s dctincJ in claim I 7. wherein the mem-
br,rn,, includes a sli t that on ly allows llu id 11ow in o ne 
d ir•xli \• tt 

19 A .-.y,,tem ,rs ,Jctined in cl ai m 17, wherem •ht· mc:m -
hrane compr i,~s a mnwah l.o !l ap tha t n nl y allows 11uicl llnw 
in one; Jinxtion 

20. A subcutan"ous artcriuvr:.nous graft system compris-
ing.: 

~1n <trlt:riQvenous gra ft havm~ an :irier\al end ,ind an 
1 1pµosik v•..: nou:-- L"nd; 

;J firs! valv,:, device µc,s it ic,n,J al the aricnal <'.ml o f lhc 
ark:rioveno\1;.; gr:tfl.. 1he v:llve. de.vice cnn1prislng. an 
infla lahk balloon, lbc 111Jla1Jblc halloo n being posi-
ti oned ~o as Ir.• r,;str i..: 1 b l"oJ llow thwugb the ,lflcriu-
venous 5,atl wt1..:t1 inllaI ed. Lhe infl a1a hle halloun he ing 
in communica tion w ith a tirs1 inject ion pDrt , the injec-
tion port ckt1nin5 a di ap hragm coni1gured 10 r<:c<.:ivc ;; 
hypodt:rmi--: 11ct:dle for inje,"trng or withdr,w ing lluid 
from the b<1 l loon, 1ht: inject ion port bcing con tigurcd to 
ht: irnµ la nt\:d subcutaneously; 

J S<.: co nd va lv, ,kvice posi1 ionec! ar th.: venous end ur ihc 
Rrtcrio vcnnus graft , th<.: second va lve dtcviet: ,: ompris-
ing ao inflc,tabh.: bal loon, t!1c iofla1~ble ball oon being 
pc,s1t ioned so a., to r<.:~trict hloou llow thrr, ugh th-: 
anainvcn,iu,; gra ft when intb l<:d. lht: inllarabte ballooo 

6 
Dec. 9.2004 

being in w1lh a .-;ccnnd inJ<.:Cl in t1 port, 
the seco nd injeclio n port def ining a Ji,1pbragm conCtg-
urcd 10 receive J hypo,krmi\: ncc:Jk for mjeL:t iog or 
wi1hdrJwing tl uid from the infl atab le balloon, the sc,,. 
ond injection port also being configured t,., he 
irnplnnrcd subcutaneously. 

.Zl. A system as dct1ned in cl ai m 20. wherein the lirst 
valw device is pos 11 ion~d so as Lu restr:ci blood n{.,w 
lh rough !be art<'riovcnous grat't at a loca l ion tha t is less than 
Jhoul 20 mm Imm tht'. in ler:;c,c:Iion of the ;1 r terinvenou.-; g.rn fl 
;ind an arlcr y and wherntn tbc sc.::ond v:ilvc 1.Je.vict: i.~ 
positio nt:d so as to restric t biood llow Ihrc,11gh Ihe anc:r io-
vcnuu;; gra ft at :t loc;it1on 1.lr:t l is tc.ss th:m aboLtl ~O mm from 
the intersect ion of rhc ancriovenous graft 1nd a ve in . 

22 . ; \ syst em ;1~de t-i necl in claim 20. where in 1he inllatal,k-
balloon of Ih.:: firs t valve devi.x ,md the: in tlJtuhk ha llno11 or 
lhc second valve: d<:v icc l1;1w an :innu l, r ~h:ipc thal sur-
ruund5 th,: ancr,ovcnn1,., gra ft, cach of I1.Jc inila1alllc bal-
I",,ns be ing surrnunuc<l hy 3n ourcr co ll;,r. 

23 . /\ ,;uhculc1nuus am: ri,wc:nou;; gr1tt system com pri sing : 

:1n arttr iovt:n\,u'.') ~rJ t'I hav in~ an art~r iai end and 1n 
oppus-ik venous cnu; and 

J.1 least n nc: valve device posi1ioned al the artcn,t l cod c,f 
the aneriovenous graft. tbc va lve devin· compr is ing a 
pisl <> n in tluid rnm1u1rnica1 iun wi 1b a !-lu,d ch;,mlier, 
wherein, when a 1!11,d is fllrccd inio tht: tlu id d nmber. 
the pistoo doS<'.s whid1, i (1 turn, constr ic:h !he artc rio-
vc.nuus gra rt. 

24 . A sysrcm as ddinc<l i o cbim ~J , fu rU1er coinµri ;- iog a 
.;.,;:cond v:.dve clcvicc pnsit ioncd JI th<: v..:nou~ .::nd c,r the: 
,1rtc.n ovcnous gran, the second valve rkvicc also c,,mprising 
;i scc:ll nd pi.,k ,n in cnmmunica1ion wi1h ., .second tluid 
diamber, whert:in , when ;i tluid Is forced inlo lhc !l u,d 
cha mber. lh <.: pistoo closes which, in lurn. const.ri,:ts 1hc 
aneriovcnou'.:'.- graft. 

25. A sys;tc.111 as ,kJ incJ in da, 111 24 , wlrercin the tirst 
va!vt: device i~ capabk uf preventing bluod fl("' wb~n 
exposed 10 syst,il 1c arlcrial prcs;,ur<.: in beiW<.:en Jhoul 171) 
mm[ fg It' ,1bouI 270 mm ! lg . 

26. A ;;yqcm J S ddined in cld1 m ~J, wherein the v«lw 
dev ice ts posiLio ncd so as 1,1 rc~1 ric·t hlood ll ;;w lhrou'c',h the 
arlc rI,wcaous graf! di ;1 locati\ln th,11 is !cs.~ than «h<>Ui 2t'i 
mm i"rnm 1hc i-;,{c(';Cct ion of the artcrioveoous grJft ,rnd :11 1 

art uy. 
27 . A sysrnm as dciined in claim 2'> , wherein th t: lirs1 

v,,lv" dcv ic<.: funher compri;.,.,,; :, tirst injec tion port Jnu the 
:')C:1 • .-ond v:llve device c-. impri.'ics J ,~,.:und injcu iun p( 1r l, ,.:~H.:ll 
uf tbc: iojccl.iun pons lxi11g in .:;(>t11 munic:11 ion with c~d1 of 
the respective fl uid churnhc r~, each in3c::c1.ion pon dd in ing J 

diaphragm cu nfi 6,1.1red tn r.;c<.:ivc ;i hypoderm ic nc<.:dk fo r 
injc: ,:ting or w1thJ r:.wing Huid from e;rch respec1i v1o fluid 
dwrnbc:r. 

.?8 . A ;;ubcutane,ius ar!ert(1venous grntt sy~rem cnmpris-
1ng. 

a il artcriovenous grar: havin g ;;n art-:r iJI 1.:ml :ind .,n 
opposite venous c.nd; :ind 

:11 lt:u.,t on.:. v;tlvc d..:v in : µosi tLo ned ol !he :trtcria I u1d of 
the aneriovc:nous graft. !be ,· alvc device ..:,Jmprisiilg a 
magm: tically activa,t:d pi., lon . where in. whcn a ma;:. -
oc li,' tie!d is placed in dose: proximity to rhe va!vto 
J,·Vic' c, the pi:-.1on is moved i t ir cithn up~ning: ,,r 
dusing Il1e v:ilvc dcvicL·. 

ROA 721



US 2004/02493]4 A 1 

29. A s-ysLcm as dctineJ i.n cl«irn 2ti, wb..:rcin when a 
nugneric tk ld is pLiced in close prox1mi.ty to the v:ilve 
device, the piston is moved fo r opGning the valve device. 

30 . A syste m as ddincd in claim 21', whcruin th.:: piston is 
rn,,ved when lhc valve dev ice: i,; placed in close prox imity lo 
a .:bangi ng magn.::tic lick!, the valve Jevicc forth.:r com-
prising_ coil mcml:ic- r contigurcd l ,:i convert a c:lwnging 
magnet ic lid<l in to an electric current. 1h.: co il rnemhabeing 
in communication wilh a soh.:nnid, the sokomd being con-
figu red ID move the piston and open rhe v,, lve devil'.<.: wh<.0n 
ck.:tric currc-nl is received from lhe coi l me.rnh<.:r. 

31 . A system as clelined in cla im 29, wherc'i n Ille .~ystcrn 
furtbcr corn µrises :i n e lcclrPma~netic key for opening the 
valve tlcvicc wh<:n pbced io clo."° prn:-;·imil y 1herc1n 

3.2 ;\ ~ys1em as tk!i ned in c·laim 28, t"ur1bc r co111pri,;11Jg a 
.,ccond valv1: dcvict: positionc:d at the ven,_1us cntJ ol the 
arler ioven(IUS grJ ft, lh e second v:;lvc. device also including 
a nu gm:tiolly acti vat;;d piston , \Vht:rc in, w he n ,1 111agi1ciic 
tic-Id is placed ,n clo"<' prmimily lo the sccuncl valve device, 
lhc pi'.;1on is mover.I for ei ther open ing nr c losing lhc; s,'.cond 
valve Ut!v ice. 

JJ. J\ system as detined 111 d:1i1 n .10. ti,n bcr cumµrisi ng" 
s<.:cc,nd valve: dcvic.:t, the sccuml valve ckvicc comprisll1g a 
cui I meml>c.:r .:.:onfigureu tu cunvc rt a ch~ng-ing, magneiic held 
into aa dcc tric currc11 1. the coil member l1 .: i r1,1 in con1 mu-
ni.:,11iun w ith a sokn,, id, the so lc m,id 1,c iog ~,nli .'6ur,d to 
m,iv.: a pistc>n and ,_,pen 1hc v,tlvc device w h<.:-a ckc:tric 
current is rccc1vcct from tbe coil mernf,t.:r. 

34. A ,;yw;m as defined in l"la irn .li<. whereto til e v::iivc 
d,;vice is pc•s1liom·d so as tll restric t bln,;J llow tbr0ugb tbe 
ancriov,;nous gr:1ft ,11 a lo.:alion thal is !cs., than abmll 20 
mm from tbc ,ntcrs.::cti,)n ot the <1rt0riov.:nuus grat"t and 
:incry. 

35 A sysl<.:m as tk:liocd in cL11111 :21>, t"ur; h~r comprL, ing a 
second valve device posit,0ncd al 1he venous <.:nJ of tbe 
:1rte rioveoous graft ~ !h~ se cond v~dvc rk:vll..'.c Lorrtprising a 
c·he -.: k va Iv,; _ 

3/i . /\ svstcro a~ ddrned in d :tim _15, whs:rcio the: d 1c:ck 
v:i.lve only pe rmi ts l luici fl,,w out c,r the arknuvcoo us graft 
1hrnugh lh<0 venous end . 

37 1\ wstem as cklinnl in d :,irn 35 , whcrcin th-: d1<.:ck 
v,,lvc CL1rn pr is,;:< a memtirc, m; p,isi1 iQm:J wilhin lh, ;irt,:r io-
v..:nous grJt'I. 

38. 1\ system as dt:linc.:d io c·bim 37, wherein ,he me111-
hr:,ne include:; " s lil tli,Ji only :tlluws rluid !l,m, in nn,:; 
direi.,:.t[on . 

]•} _ A sy~rern :i:, ddi n,d in daim 37. wherein the mem-
hr;,nc: compr ises :i nl\\Veab!e 11:tp tlvit on l y ~llows fl uid :\1.1w 

rn ont di rc.:ctinn . 
.io . A process f,ir re,h,c ing ;irleri:d st-.:a I in 0~ c1r1uio -

Vt'. fH•us ~raf1 \.'t1n1pr i:-.iog: 

prov iding J<l ane riovcnnus graft luvin:,; been subcuu,nc-
nusly implanted in a paiicnr. the arti.:riovent•us graft 
including an arteria l enJ in fl uid com munication with 
an art,,;ry and a venous end in tlu iJ <.0ommunicat ion ¼ilh 
a vein. the artcriovcnous gr:i i"t further .:om prising at 
least one: vc1lve device pnsi1io ncd at the.: Jrtui ,d ~nd; 

pa rtially c losing ihe valve device to :, tirsl positiun 
th.:rt.:hy constri c'.ting the.: Jrtai,,venou:, grc1li and n:Juc-
ing 1,100d flow 1hrnugh rlw graft withoul s lopping blood 
!low ; aml 

,c:lt:ctivtly opening or closi ng tile valve d;;vicc i"wm the 
IJrsl posit1un (Wcr a peri ,,d u!' l;n,c ha,;cd upon a cli nica l 

7 
D1:c. 9, 2004 

cuur-;c ol the polit:OI unti l artcr i~I st~.al is minimized 
within lhc artcriovcm,u~ ~ran. 

41. A prncc:,s fo r reducing ;1rtcrial slu:il and ,;ral"i throm-
bosis in an artcriovcCTous grart c~ >mprisin;.: 

providing an 3rlcriuvcnu11,; grJ t't havi ng been ,uhcutaoc-
ously implanted in ,1 patient, the «ncriovcno us grafl 
inclu di ng ;1n arterial end in tluid rnmmunicalion with 
Ml artery and .1 v.:nou,; t:ml in fl uid comm1rn ical io n ,vith 
a vein. tile arteriovcoou, graft l"urthcr compri., ir1g at 
le.1st one valve rkvi,·c positioned at tlic arterial end ot 
lhu i;raCt; 

closing llie tlrst valve c.kvru: al ih•c :1ncnal end ol' tht· 
:fftenovenou~ grnrt ,rnd thc rc;bv stL1pping hinod How 
thruugb the arn:nuvcn,,u, grat"I ; 

inj cc:1ing in to the artc;riovenuus gr:1ft through " li ypodcr-
mic n<.:edk: a bl,}oJ cc,mpalib k lluid fnr ll ush:ng 1l1c 
:1rteriovt nous gr;tll rnd evacuating hlnud i"rom th,,; 
gu tt, 

removing l h<.0 hypndc: rmic uccdle t'rom the artcrirw,•.oou,-, 
grafl. 

42 . A procesi, Js del'lned in daun 4 1. whcn;in I he artc-
riov<'.nou~ gr~ft l'urthcr compri,;cs a seconcl v:1 lvc dcv1c.:: 
posit iooc.:d al the vconus end of tbe grat't and wht:rcin i be 
process furthe-r comprise, the step ul closi ng lhe second 
valvt .. !<.:vies: al"t<:r !he ar teriovcnous gril t"t has hccn flushed 
wi1h. the hlootJ comp:uible fluid. 

43 . A pruct:ss as Jdincd in claim -it. wherein !he bk" ,cl 
n ·,mpai ihlc llu 1d cumpri;;c,; d saline solution. 

44. I\ pmcc;ss as dt_;fincd in claim 42. whcrc:in the firs! 
valve devic e. a.no tht second valv10 device both in,;imJc an 
in l1atahie t>:tlloon, the inllatahlc ballo,•n being. positioned 5<1 

a,-, !lI rcslricl b!noJ ilow 1hwugh !he arte.riovenou~ graft 
when inll, tlcd. 

45 A pwccss as Jefioed in ..:!aim 44, whertin the inllat-
:ibk b:1Uoon of !he first vak<: dcvi.:c. anu the ir1!Lt1~1bk 
balk,cm of the scc.:nnd vnlve device< have an :inou br sl!apc 
th:1l surrounds the 3rterinvcnous graft. 

46 . /\ procc,;s ,1, detincd in cb im ~2, whcrein lhc 1ir.,1 
valve J~vic~ is pl•si tiun"ct s,_, ,ts lo restric t hiPoJ now 
thrnui,;b lhc artcr iovcnous graft .11:. los:a l ioo !hat is k~s 1ban 
abnrn 20 mm from the inrer,;.;ction of th,· ~rl.e riovcmi tL'i graft 
and 1he. ,irtcry aud wherein lite second valve d.:vi ce is 
p( ,;;i tiL>m'd ., o ·"' to r~str i.:t hlnnd flow thr0ugb the 3rtcrio-
Vt;:f101JS gr~fl al u lo..:at 1on 1h:1t is less than ahoul 20 mrn frcJm 
the irHcrsection n!' t.hc Jrtt-rinvc nous ~raf1 ;ind !he vein 

~7. A rroces,; ,b defined in c!Jim +-I. wlwr~in tbc: firs, 
valve dcvic:e anct the s,oo,nd valv<: dcviLt: ~a<.:h L'urtl!c:r 
comprise :in in_1ccti,,n pon i!l lluid c:omnrnn icatioo with ~ach 
respective inifalabk lrnlk,oo, each inj.::dt(111 port ddining a 
diaphragm Lontigur,:d tr, rc c.:1ve- a bypoderm i..: needle tor 
in_i cctin~ or withdrawing lluid fr,1111 eac h r<.;spective bal loon. 

48. A process as defined in claim 4.5 , where in !he first 
valve devic,·- and the sccc,nd valve dcvic·e cJ.ch further 
com pr is<: an o uter wllar surrounding c,i..:h rnspectivc inlht-
ahlc h:\lle<t•n . 

49 . A pP1<.0css :is ddin<'d in cln im 4·2, whnein tht- lir..:;1 
vc1lve dev ice Joli the seci:•nd v:tl vt:" dcvi~-e eJ.ch ,:11mpri,:e a 
pi.ston in rnrn municaLio n with a fluid charnher, whcretn, 
when a fluid i.-; fo nxd intt1 eKh rtspecliv,~ fluid ch:imber. 
e:1ch respectiv<.: piston c\11scs ,..,111 cb ,n 1u rn conslric.: rs the 
artcnnvconus grart 
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50. A proccs~ as defined i11 dJ im 012, whcrcio the tirst 
v 3Jve Jev ice , nJ the sc:cornJ v ,dvc device each compriSe 3 
rn.1gnc tica tiy a..: u vatccl pi,;tun . wherein . when a mag netic 
iic ld is piaced in cic,S<c prn ximiry to t Kb valve dcvic", each 
r<.:spccr ive pis ton is moved for open ing or ck,siog the v alve 
ckv ice . 

5l . A pro..:cs.~ a.~ ddincd in cb im 50. wb,~r~in the firs t 
v ;dv'-' dcvtcc: am! thc .-;c;cn nd vJ lvc; 1.k11 i-::e c:t~'. h ,,p,.;n o r clo s._; 
when <: x-pcscd lo ., c ha nging magnetic !:icld . each v ;1l ve 
J c•:ice funhcr c .. rnp risin;; a coil mcmh<.:r cnn l; gu r~d tu 
,'lmven " dungin~ n1 ,1;net ic n.::! d in fo Jn t:lec tric curren t . 
the er-ii member being in c,1mrn11noc:1 tion w i tl1 J ""lcnc_1id, 
tht! .-.;o!cnuict hclng u 1nligurcd h) move each rt.:~p~divc 
pisrun ,rn d c1pen nr ( if ,:=-i.: each ft: pcctivc v:·dv(; dcvi,.:..:. when 
an clectrk· currl:lll i~ rec,: lveJ trc,111 lhc il'.Spcc tjve coil 
mcrnhcr. 

52 . 1\ pmce~s a., dc li nc:d io c la im 4~. wherein the s~cood 
v:il \'c -..Jt..:v iLc comprt.,;.l': -.:. d chcc.k '. ·:1l v c . 

5J ,\ , u!J ·ut:1nt.: t1 L1~ ,Hlt:rH)\\.:JhlU .') gr ;1lt sy:-. tcni c<.11npr i..'-; • 
LIi ~ 
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arkr in venuus (!,r,Lf t liavinf; an artcriJ l end ~nJ an 
c,ppn, itc venous e nd: 

a first v ;; lvc: ,k v i..: c r,1.1,i11,)nai at th,: .,rlt n :d ,;ncl " f ti,.: 
artcr iu11cnnus 5r:1fl : anJ 

a s,;:t(> nd valve dev ic,; pos ition~d at 1hc venous end ,if the 
artcriovc nnus ~r.,1 1. 1hc ,ccc,nd Vl!vc J c:vi c co rn pri., -
in!,! ;i chc .:k v :tlw . 

54 A systcm as dclin<.'.d in ciJJm 51 . where in t ile lir.~, 
valv,; device cornp1is<.:s a fluid ;1c tua t<:tl v,dv,; or .1 ma,;nc,i-
cally ac.: tu;Hcd va lvc. 

55 . /\ sy%.:m as d1,; lincd in c: laim S.\ wherein the -:h<:..:k 
\' a lv\: .:,impris,.:s a mcinbrrnc localed wit hin the aric:r i,1-• 
, cnn u::, gr.i!°I, the mem brane (>nl y .1llnw1n~ flu id fl ow ,>Ltl 
thrnugl1 tht venous end of lh<: gJa.n 
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From: Tom O'Hanlan 
Sent: 
To: 
Cc: 

Fri, 26 Sep 2014 19:17:56 +0000 
sjoh nson@creativasc.com 

Subject: 
David L. Cull, M .D.; Melanie Ginn 
Re: TOUR+ DINNER INQUIRY 
image00l.jpg Attachments: 

That wil1 work. And dinner any of those dates. Thank you! 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc . 
www .sealevel.com 
864-843-4343 

On Sep 26, 2014, at 10:56 AM, "sjohnson(tikrealivasc.corn" <sjohnson(mcrcativasc.com> wrote: 

Tom-

I am coming over to TriTech USA near you on Tuesday. Would it be possible 
to meet around 1PM at your place? If that can work, I would like to forward 
a nondisclosure agreement prior to our discussion. Then after that, you, 
David and I can have dinner - perhaps on one of the nights I listed (October 
2, 7-8 and 13) ... 

Steve 

<irnage00l.jpg> 

This message and any flies t ransmitted within are intended solely for the addressee or its representative and 
may contain company sensitive information. If you are not the intended recipient, notify the sender 
immediately and delete this message. Publ ication, reproduction , forwarding, or content disclosure is prohibited 
without the consent of the original sender and may be unlawful. 

From: Tom O'Hanlan [ma 1lto:tJ?otl@.sealevel.com] 
Sent: Friday, September 26, 2014 1:52 PM 
To: David L. Cull, M.D. 
Cc: ~ohnson@creativasc.com 
Subject: Re : GETTING TOGETHER TO HEAR STUARrs DRAFT STORIES 

All work for me At some point I'd like to show you our plant in Liberty. I can fill your in-
basket with propaganda until then ..... 

SEALEVEL_01273 
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Thanks, 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

On Sep 26, 2014, at 10:39 AM, David L. Cull, M .D. <Q_c;_l!l!_@ghs.org> wrote : 

All would work except Oct 7. 

Sent from my iPhone 

On Sep 26, 2014, at 1:37 PM, "~LC/.t10_~g_n_@creativasc:..c2n:i" 
<!iit2h.Qs9_r1_@creativa~fEQ.fTJ> wrote : 

Like I have said before, coming from the South, I 
realize that there is no "family tree" in the South ... just 
a "family bush!" 

I hope we can arrange a time when the three of us 
can get together. David, I know during the day is 
tough for your schedule, how about a dinner together 
one night and I can hear all the Virginia legends you 
guys will throw out for 2 hours?? 

I have the nights of October 2, 7-8 and 13 open. Can 
any of those work for the two of you? 

Steve 

<imageOOl.jpg> 

This message and any files transmitted with in are intended solely for the 
addressee or its representative and may contain company sensitive 
information. If you are not the intended recipient, notify the sender 
immediately and delete this message. Publication, reproduction, forwarding, 
or content disclosure is prohibited without the consent of the original sender 
and may be unlawful. 

From: David L. Cull, M.D. (ma il to :DCull@gbJ.:.9..!:_g] 
Sent: Friday, September 26, 2014 12:35 PM 

SEALEVEL_01 274 

ROA 726



To: Tom O'Hanlan; ~iQ_h_Q.son@c_;r ea;iva~c.~om 
Subject: RE : CIRCUIT BOARD NEED 

Amazing l I hope that Steve can arrange for me to make that 
meeting. 

David 

From: Tom O'Hanlan [mail to:tbot1@sealevel.com] 
Sent: Friday, September 26, 2014 12:16 PM 
To: sjohr}soo@rreativasc,com 
Cc: David L. Cull, M.D. 
Subject: Re: CIRCUIT BOARD NEED 

Steve- small world ! Upon reviewing your website I discove red 
that Dr. David Cull is on your team. His dad knew my dad in 
Virginia (both surgeons), and we have corresponded recently. 

I look forward to meeting you both! 

Tom O'Han lan 
CEO 
Sealevel Systems Inc. 
'!!Jtl.W .sea level.corn 
864-843-4343 

On Sep 26, 2014, at 9:04 AM, "siohnson@creatJvasc.com" 
<~iQ.b_nson@crea t ivasc. com> wrote : 

Tom-

I look forward to talking sometime over 
the next week. 

Steve 

<image00 l.jpg> 

This message and any flies transmitted with in are intended 
solely fo r the addressee or Its representative and may contain 
company sensitive information. If you are not the intended 
recipient, notify the sender immediately and delete this 
message. Publication, reproduction, forwarding, or content 
disclosure is prohibited without the consent of the original 
sender and may be unlawful. 
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From: Tom O'Hanlan [mai1to :tboh@ seafevel.com] 
Sent: Friday, September 26, 2014 11:36 AM 
To: Matt Gevaert 
Cc: sjohnson@creativasc.co 1'T); 
<matt.gevaert@kiyatec.com>; Frank Patterson 
Subject: Re : CIRCUIT BOARD NEED 

Hi Steve, 

Matt is most generous in his praises . We are a 28 
year old upstate (Liberty) company that designs 
and manufactures complex electronic systems for 
the military and Fortune 500. We have a new 
$2mm assembly line and some very good 
engineers. 

Here is our website; 
www.sea levef. c_om 

I am travel ing today but in the office all ne,ct week. 
I'm happy to meet at your conven ience . 
Thank you both, 

Tom O'Hanlan 
CEO 
Sealeve l Systems Inc. 
w__w_y. .sealevel.con) 
864-843-4343 

On Sep 26, 2014, at 7:46 AM, Matt Gevaert 
<r!E'l_tt@kiyatec.~Q.!!1> wrote : 

Steve, 

I couldn 't be more pleased to 
introduce you to Tom O'Hanlan of 
Sealevel Systems (copied) . I know 
he's out of the office today, but 
should be back in next week. 

We have been working with them for 
about a year and have been regularly 
blown away by what they can do in 
this space. You won't believe the 
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capabi lity you have right in your 
backyard and didn't know it! 

They draw their business lines 
careful ly between th ings that they do 
and things that they don't, so Tom 
will have to talk to you to figure out 
what the potentia l fit is. But they 
absolutely need to be part of this 
conversation for you and I'll leave it 
to y'all to take it from here. 

Cheers, Man 

On Sep 25, 2014, at 4:47 PM, 
siohnson@crea_H~~:?.U<?m wrote : 

Matt-

Again, congrats on 
your NCI award! 
Nondilutive funding 
is nothing short of 
magic. 

I meant to ask you if 
in the course of 
your new product 
development you 
knew of a circuit 
board developer 
and manufacturer 
in the area? We 
have specs 
developed for a 
board which would 
be the brains 
behind the actuator 
of our Generation 2 
Hemoaccess Va Ive 
System®. We have 
discovered distant 
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manufacturers but 
would ideally like to 
keep it in SC if at all 
possible. 

Thanks .. , 

SJ 

<image003.jpg> 

This message and any files 
transmitted within are 
intended solely for the 
addressee or it, 
representative and may 
contain company sensitive 
Information . If you are not 
the intended recipient, notify 
the sender immediately and 
delete this message. 
Publica tion, reproduction, 
forwarding, or content 
disclosure is proh ibited 
without the consent of the 
original sender and may be 
unlawful. 

Confidentiality Notice This message is 
intended exclusively for the individual or 
entity to which it is addressed. This 
communication may contain information that 
is PROPRJ ETA RY, TRADE SECRET. 
PRIVILEGED, CONFIDEJ\:TlAL or otherwise 
legally exempt from disclosure. If you are not 
the named addressee, you are not authorized to 
read, print, retain, copy or disseminate this 
message or any part of it. If you have recei ved 
this message in error, please notify the sender 
immediately either by phone (864.843.4343) or 
reply to this e-mail and delete all copies of this 
message. 

Confidentiality Notice This message is intended 
exclusively for the individual or entity to which it is 
addressed. This communication may contain information 
that is PROPRIETARY, TRADE SECRET, PRJVILEGED, 
CONFIDENTIAL or otherwise legally exempt from 
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disclosure. If you are not the named addressee, you are not 
authorized to read, print, retain, copy or disseminate thi s 
message or any part of it. If you have received this message 
in error, please notify the sender immediately either by 
phone (864.843.4343) or reply to this e-mail and delete all 
copies of th is message. 

Confidentiality Notice This message is intended exclusively for the individual or 
entity to which it is addressed. This communication may contain information that is 
PROPRIETARY, TRADE SECRET, PRIVILEGED, CONFIDENTIAL or 
otherwise legally exempt from disclosure. If you are not the named addressee, you 
are not authorized to read, print, retain, copy or disseminate this message or any part 
of it. ff you have received this message in error, please notify the sender 
immediately either by phone (864.843.4343) or reply to this e-mail and delete all 
copies of this message. 

\ t t:·ve Jot~n ~q ri 
v0 e>1dent & CEO 
1-r E-at1\!a-s.c Mi:dif ... d in _ 

1?,0 Ea st Coffe,:- '>treet, 5u1 •,:, 4016 
,::ireen ~il !e , So urb C,rolina 2Cl601 
:~64 -242 -4700 I F~x : 86,1 .c,n HS3 
C2ll. 864 38r).~88S 
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( From: Tom O'Hanlan 
Sent: 
To: 

Mon, 13 Oct 2014 20:58:25 +0000 
sjohnson@creativasc.com 

Subject: Re: FOLLOWING UP 

Steve-
Thank you. I just meant that Andrew is pretty sharp, and might want to take the whole thing 
himself. I appreciate your confidence in us . It won't be gratis, but I want you to know that I'm 
more interested in a long-term partnership than a quick buck. 
Do you have any more passes to the show? 
Thanks, 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

On Oct 13, 2014, at 4:30 PM, "sjohnson@creativasc.com " <sjohnson@creativasc.com> wrote: 

Tom-

Thanks once more for your hospitality and insight this morning. As I 
indicated to you - and have reaffirmed to Medusensor, I would like to have 
Sealevel involved in the application and powering of the TDK chip with their 
pressure sensor technology. I would feel much more comfortable if they had 
"adult supervision and experience" in this project. Please let me know a 
round number of what you think your team's time will be to oversee the 
chip/sensor incorporation. This should not be a "gratis" project on your part. 

I look forward to seeing you at SCBIO. Perhaps we can sit and talk for a few 
minutes while you are here. I share your vision of Sealevel having a 
significant opportunity in the med device space. I would also like to link you 
up with Brian McMurray at Atex Technologies in Pinehurst (actually 
Pinebluff, NC!) because I can see the two of you coming up with a dozen 
applications where your two areas of technical expertise intersect. 

Steve 
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This message and any files transmitted within are intended solely for the addressee or its representative and 
may contain company sensitive information. If you are not the intended recipient, notify the sender 
immediately and delete this message. Publication, reproduction, forwarding, or content disclosure is prohibited 
without the consent of the original sender and may be unlawful. 

Confidentiality Notice This message is intended exclusively for the individual or entity to which 
it is addressed. This communication may contain information that is PROPRJETARY, TRADE 
SECRET, PRJVJLEGED, CONFIDENTIAL or otherwise legally exempt from disclosure. If you 
are not the named addressee, you are not authorized to read, print, retain, copy or disseminate 
this message or any part of it. If you have received this message in error, please notify the sender 
immediately either by phone (864.843.4343) or reply to this e-mail and delete all copies of this 
message. 
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CUSTOMER SU PPLY AG REKVJF,NT 

This SUPPLY AGREEMENT ("Agreement"), dated as of October 28th, 20 l4 (tile 
"l: ffcctivc Date"), is by c1nc! between Se'"il cvcl Systems, Inc , a South Caro lina corporation localed 
nt 2779 Greenville Highway, Liberty, SC 29657 ("Sca lcvel"), and CreatiVasc Medical Inc ., a 
South Carolina corporation located at 300 East Coffee Street, Greenville, SC, 29601 ("Customer" ) 
Scalcvcl and Customer may each be referred to c1s a ''Party" and co llectively referred to as the 
"Partii.::s. 11 

Background 

.1\. Customer is engaged in, am,rng other th ings, providi ng advanced hiornedical technology 
for addressi ng the c0111plic:1ti ons c1ssociatcd wit h hcnwdialysis. Customer desires to have 
Scalcvcl design and manu fac ture the motor contro l and valve mo nitor electronics (both 
hanJware and s0ftwareJ for use in the CrcatiVasc Hem<,:tcccss Valve Systcm0

'· (_the 
"S I ") ~) s1cm . 

l3 Scakvel desires !o dcsign anJ manufacture ce1iain or the Product , as dclin~d below, and 
provide to customer. a11d Customer desires lo proc ure Product from Seakvel. 

C. The Pai1ics wish to esta bl ish terms and conJltions under which the l'rnduct will be ordered 
and purchased by Cu: tomcr anJ suppl ied to Customer hy Seakvel. 

i\ccordingly, the l'arties agree as fo ll Pws: 

I . Scope. Sealcvcl agrees w design, nrnnufocturl'.', sell and deliver tu Customer hardw:u e and 
software (the "Product") used in the System's handhckl actuator and implanted balloon 
pressure monitoring and reporti ng device:-; in accordance with the specifications set forth in 
_l~xliihil /\ , wh ich is attached hereto and incorporated herein by reference (such specifications_ 
the "S pecificat ions''). Sealevc l shal l be responsible fo r procuring all materials associated with 
the manufacture of the Produc t, c1s we ll as assembling and test ing th1..: Product. During the 
term of th is !\grccrncnt_ (i) Scalevel shall be the exclusive supplier oi' thc Product to Customer; 
(ii) Customer shal l not, directly or indirect ly, purchase or order the Product, or any other good 
:rnbstan tial ly similar to the Product. from an y person or entity ot her than Scalevel. 

2. Tl'rm. The term of 1h is Agreement (the ''Term") shall commence on the Effecti ve Date an d 
expire on thc dale this Agreement is te rm inated pursuant 1l1 the pro visions of Sel'lion 11 or 12 
L,elow. 

3. Purc hase Orders; Price_ Orders l'or the Product shall be made by Customer by written or 
clcctrnnic orJers issued by Customer to Scalcvcl substantia lly in the fo rm of [xhibi t B, 
attached here!Cl and incorporated here m by reference (each such order, a "PurchJse OrJer") . 
The Purclusc Order shal l specify the dates and quantitie5 o f Product to be delivered and the 
current price for the Product . The price fo r the rroduct will be agreed upon in 1,vriting by the 
Part ies and may not be changed except as agreed npon rn writing by the Part ies. On a regular 
basis during the l'erm, the Part ies will di scuss possi ble pri ce red uctinns based 011 the cost ol' 
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raw rnatcri3ls and components a11d the quantity nr Product purchased and forecast to be 
purchascJ hy Customer . IC market prices fm Product similar to the Product decrease during th..: 
term of this Agreemcn1 , Scalcvcl \viii use cornmcrcially reasonable efforts to uffer decreased 
prices to CusLOmcr /or Product. I [ Customer requests chan~cs to the Product, the Parties will 
discuss possible price increases or decreases proportional tu Scalcvel' s actual cost increases or 
decreases caused by such changes. 

-t. Terms of Payment. On or after shipment or Product to Customer under a Purchase On.lc r·, 
Sealevel shall issue an invo ice in the form of l:xhibit C to Customer (the "fn voicc'' ). Payments 
shall be clue ncl thirty (J()) clays from the da te of shipment or the date of [nvoicc , whichever is 
later 

5. Delivery. Product will be ddiwrcd in accord ance to the dates supp lied in vvrit ing by 
Customer on Purchase Orders and accepted by Seakvel in writing . l,cad time of the Produd 
sha ll be in accordance with !he lead ti111c staled as part oCthc product quotation pro vided by 
Scakvcl in the funn of l~xl1i91!J) 10 C\1stomcr (the "QuNation") and validated at the time of 
order placement based on current market and supply conditions. Unkss otherwise express ly 
agreed to in wri ting by Sealevel, Purchase Ord;?.r(s) arc non -cancdlab lc/non -rcturnablc, but 
deli very of some or al I the Product in a Purchase Order may be resc heduled ur to th ree (3 ) 
months after the sc.:hcdukd delivery date, provided that written notice 11f' rescheduling 1s 
received by Sealcvcl at least thirty (3 0) days before the migina lly-schedulcd delivery . 

6. Intellectual Property. Sea!cvel will not be acquiring any in tellectual property rights 111 the 
System or in any pre-existing intel lectua l property or techno logy or Customtr or Customer's 
customers or Customer 's vendors Scalevel will own and retai n intellectual property ri ghts for 
Sealevcl's pre-ex is ting intellectual property and technology, and for an y concepts devel oped 
by Sealcvcl whil e rcrfnrming under th is Agreement 

7. TitJc, Risk of Loss anti C laims, Upon shipn-1cnt of the Prod uct to Customer pursuam to this 
Agreement and ut1dcr a Pu rchase Order, title tn the Product including ri-;k of loss shall pass t11 
Cus t1Jmcr Custom t:: r must 111<1ke any cL:iims against Scalevel for shortages in quantities shipped 
within sixt y (60) bus iness Ll,, ys frnrn the date of receipt ol' Product 

8. \.VarTanty. Scalcw! sha ll, at its uptiun and sole expense, repair or rerl ace any Product. ur 
any portion ihcrco( th at does not conform to the Scalcvcl Standards which arc sc1 forth 111 

i:xblbit I:, attached hereto and inc\lrporntcd herein by reference (the "Warranty"). rhi s 
provision shal l smvive the expiration or termination nf this Agreement. 

9. Intentionally Omitted. 

10. Packaging. All sh ipments sha ll be adcqun!cly packaged to prevent any dmnage duciug 
shipment. Any goods damaged in shipment shall be rcpair·cd or replaced under the Warranty 
set fo rth in Section 8 /\II packaging sha ll lrnve the follo wing information on the outside of' 
each box : (i) Purchase Orcl cr numbc:r: and (ii) quantity of Product in box. 

Initial: S.I ii,. '0 ;.;..--/'\Ki 
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l 1. Force !Vlajeure. Ncith~r Sea level nor Customer sha ll be considered in default or be held 
iiable fo r any delay or failure to perform its ohligations under th is Agn.:cmcnl if such dcl,1y or 
lailurc arises diret:tly or indirectly out of an act of na ture. war. strike, lockout, trad e dispute. 
fire. quarantine restriction, govcrnrn.::ntal action or by causes beyond the reasonable con trol of 
such Party. Provided that the aCfcctcd Party makes all commercially reasonable efforts to 
mi tigate such delay or failure, (a) any obligation of Sea.level or Customer affected by one or 
more such events will be postponed until the causes underlying the force majcure has been 
eliminated, at which time Lhe obligation will again be. in effec t. and (b') ,rny loss of lime by the 
fo rce 1m~jcurc wil l not be held against the Party who was unabl e to comply with its obligations 
under this Agreement because of the force majcurc , and the deadline for suc h Party 's 
obligations \.\•·ill he ~xtcnded by the number of days of the underlying force rnnjeurc event. 
The other Party m.ay terminate this Agreement on ten ( 10) days writ I en notice if such force 
majeure event lasts for more than thirty (30) days. 

12. Termination 

(a) Notwithstanding anyth ing to the contrary in this Agreement, this Agrecrnrnl may be 
terminated (i ) upon the mutwil writlen agreement of the Parties to. o terminate; (i1J by 
either Pal'ty upon c1 breach of the other Party's oblig::tions hereunder that such Party 
fail:- to cure within ten ( I 0) busi nesi> Jays after written no tice or such breach rrorn the 
non-breaching Party , or if such breach is not capable of curr; provided, however, that 
if suc h breach is capable of cure hut can not reasonably be cu red by such Pany within 
ten ( I 0) business Jays. then the non-breaching Party will not be entitled to terminate 
this Agreement if such Party commences to cure such breach within ten ( I 0) business 
days aner \I.Titten notice from the non-breaching Party and diligently and in good faith 
continues to cure such breach and the breach is actually cured within sixty (60) days; 
or (iii) after the tenth ()(Y1') ::mnivcrsary of the Effective Date for convenience al any 
lime upon (A) ninet y (90) days' written nolicc from Customer to Sealevel, or (B) ninety 
(90) days' written notice from Scalevel lo Customer. 

(h) A Party's right to terminate hereunder shal l be in addition to any other rights and 
remedies .such Party may have hereunder or under app licable law. subject Lo the 
limitations set f,) rth in this Agreement. If Scakvel terminates frir Customer's breach, 
Customer wi l I take delivery of and pay the full price [i.H· the remainder of open Purch:1se 
Orders (if an v). ff Customer 1enn inatcs for Sealcvd 's breach, Customer may require 
delivery of Product on outstanding Purchase Orders. If Customer terminates fr,r 
co nven ience. Customer will take delivery of' and pay the full price for the rema ind er of 
npcn Purchase Orders (if any). 

l3. lndcmnifi c:, tion. 

(a) Customer shall indemnify and hold harmless ScalcveL l'ogethcr with its directors, 
otJicers, employees. Jgents. and shareholders. from and against any and all Damages 
(hereinafter defined) , and from any and all Actions (hereinafter dctined) of any nature 
whatsoever ,,vhich arc asserted or m::idc l:iy third-rarties (co llecti vely, "Claims") aguinsl 
Sealcvcl arising out of or related lo (i) i111ury to or death of any person or damage to, or 

-
I ' In itial: S.I di' ,. 

. ~ \ ·~ I 

DEFS 000057 

ROA 739



destruction of, property arising directly out uC or in any way resu lt ing fwm, the acts or 
om issions, whether negl igent or otherwise , of CustGmer, its employees, subcontractors, 
or agen ts in performance of its obligations unckr thi s Agreement, except to the exknt 
such Claims are the result nfthc unauthorized acts, gross negligence or willful misconduct 
of Sealcvcl. its di rectors, officers, employees, agents or shareholdc:rs; (ii) infringement 
or misappropriation of a third party's patent, copyright, trade secret or other intellectual 
property; or (iii) a violation by Customer or its obligations under Section 14 below. 
Th is Section shall survive the expiration or termination or this Agn.:cmcnl indefinitely. 

(b) Sca levcl sha ll indt.:mniCy and hold harmless Custun1cr, logclher with its directors, 
o ffi cers, employees, a.gents, and shareholders, from and against any and all Claims by 
reason of (i) injury to or death of an y person or damage to, or destruction of, property 
aris ing directly out of, o r in any way resulting from, the acts or omissions, whether 
negligent or otherwise, of Scalcvcl, its employees, subcontractors, or agents in 
performance of it s obligations under this Agreeme nt, except to the extent such Claims 
arc the result of the unauthorized acts, gross neg ligence or will ful mi sconduct or 
Customer, its directors, officers, empl oyees, agents or shareholders; or (ii) infringement 
or misappropriation of a third party's patent, copyright, trade secret or other intellectual 
property by Scalcvel's pre-existing intel lectual property and technology while 
rerforming under this Ag reement ; or (iii) a vio lat ion by Sea levd o [ its obligations 
under Section 14 below. This Section shall survive the expirat ion or termination of 
this Agreement indefin itel y. In no event shall Seakvel 's indcrm1ificati on obligation 
hereunder exceed the amount set forth 1n Section l CJ. 

(c) The Pnrty seeking indemnity will give the indemnifying Party prompt notice of any 
claim, provide reasonable assistance to the indemnifying Party in the defense of Lhe 
cla im, and allow the indemn ifying Party so le control over the li tigation or settlement 
or suc h claim; provi ded, however, that the indcmnity ing Pan y wil l nol discontinue or 
settle such claim in a manner that docs not uncondi1.ionall y release the Party seeking 
inde mnit y vvithout such Party's prior written consen t, v,-hich shall not be unreaso nably 
withhe ld . 

(d) This Section l J states lhc indcmnil~ying Party's sole li:1bility, and thl'. other Party's 
exclusive remedy, for infringement c•r misappropriation or any third party's patent, 
copyright, trademark, trade secret or other intellectual pro perty . 

(ci Defini tions. 

i . ":\ctio..!.~" means any claim, action, cause of action, suit (whether in co nt ract 
or tort or otherwi,c), liti gat ion (w hethe r at h\\-v or in equiLy and whether civil or 
crimina l), controversy, assessment, grievance, arbi tra[i on, inves tigalion, audit 
opposition, in terference, he.:iring, med iat1c111 . charge, complaint , demand, notice 
or proceeding to , Crom, by or befo re any Gov-: rnmental Authority or any 
med iator 
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it, "!)j_l!Llllgt.;,;( means all losses, liability, damages, deficiencies, claims, 
judgments, interest, costs, amounts paid in sellkmcnt, liabiliLics, fines, 
penalties, expenses and foes of whatever nature and kind (including court costs 
and reasonable experts ' , attorneys' and other professionals' fees and expenses), 
and any other cost of settlement investigati on, defense, arbitration and other 
enforcement costs. 

111. "~.!~'.Y.9lJ•tJ1~1H1J_:~!Hb.<Jri!Y'.' means any court, administrative agency or 
commission or other United St1tes. federal, national, provincial, state. local, 
foreign or other governmental authority, of any nature (including any 
government_ qtwsi-governmental authority, instrumentality, boant bureau, 
agency, court , commission or any regulatory, Ddministrative or other 
department, agency or branch of any of the foregoing) or any body entitled to 
exercise any administrative, executive, judicial, legislative, police, regulatory 
or taxing authority or po,vcr of any nature 

14. Confidential Information. 

(a) As to any technical information or other information exchanged by the Parties during 
th is Agreement, any Party receiving information (the "Receiving Party") from the other 
Party (the "Disclosing Party") under this Agrecmen! shall regard such in formation 
(whether written, oral, computer-based, or otherwise) as confidential and preserve the 
Disclosing Party's proprietary rights as to such information. The Receiving Party shall 
not, without prior written consent from the Disclosing Party, disclose such information 
to any third party or use such information for its own benefit except for the purposes 
of this Agreement. The Receiving Party shall take all necessary precautions lo ensure 
that all its employees, agents, officers, directors. and subcontractors treat such 
information as confidential and do not divulge such information. All such information 
provided to the Receiving Party shall remain the sole property of the Disclosing Party 
The Receiving Party's obligations under this Section sbaU survive the termination or 
this !\.grecmen! for a period of five (5) years following the tcrrninntion dale. 

(b) Each Party hereby agrees that the Rcceivi11g Party shall have no such obligations with 
respect to information that (i) i;-; or becomes puolicly available through no breach of 
this Agreement by the Receiving Party: (ii) is approved for release by the written 
authorization of the Disclosing Party; (ii i) becomes known to the Receiving Party by a 
source that bad the right to disclose it without restriction; (iv) was known by the 
Receiving Party prior k• di sclosure; m (v) is independently developed by the Receiving 
Party. 

(c) It is not a brem.:h of this Section 14 for a Receiving Party to disclose information that 
is required to be disclosed by h11.v; provided, however, that in the event nf a proposed 
disclosure pursuant to this provision, the Receiving Party shall give written notice lo 
the Disclosing Party of such disclosure not less than ten ( l OJ days prior to such 
disclosure or otherwise as soon as possible. 
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15. ARBITRATI ON. ; \ NY l)IS PllTL CI.J\ fM. DUvIANlJ OR C 'llNTROY l:R~ Y 
("DISJ.'l!T l·~ -~[SINli--(HJ'l lff OR iU:L/\TI (j IN /\NY W.A.~y_-rOTf!IS-AGREl·:t'v1EN:l 
CINCLUIJ[NCi Tl fF l'ERFORM/\NCE OF l •:/\CI I Pi\RTY'S 0RU(i1~TlONS /\ND 1\ 
!:_UR l~QI_<I)J2_ _]3J{l :ACII TIIIJU~()fl Si l l ,L __ JH1 __ ) .;1.J_'JIJ-:D BY HI.NJ2J __ Q 
ARBfTRATION _IN _ACCORDANCE WITT! THE ror ,L0WlNC, PROVISIONS : 

TllE 1\(.il{U ~M l:NT or Tl l l; P1\ RTll ~S TO t\ RBITRJ\TI ~ ('OVl-:l'S_ /\LL DISPl fTl :S 
OF EVERY KIND RELATlNG TO _OR /\R ISING OUT OF THIS AGREEMENT OR 
Tl II: RELATI0NSIItP Bl~ I·WEl ~N Tl II '. PARTIES. DlSPll.1f:S INCLUDI ~, 
WITII0 lJT LIMITATION., _ACTI0NS _ FOR 13REACJ-l OF CONTRACT WITH 
RESPl:::CT T_0 TlflS /\GREEM.ENT THE INTERPRETAT ION o r; ___ UlL~ 
.:'..\(jJH:E.!~IJ ~_J ,JJlli.Pl·~RJ' DJ{M,'\_NCE_ Qf _E~Cl:.lfARl)~'S 0RLIGA Tl0NS UND~R 
THIS AGREEMENT. /\ND THE Rl '.L/\ TIO SHIP Of' THE PARTIES IrERLUN DER. 
6.$_ Wl-:1.L AS ANY CLAIM BA.SEO 1 JP0N TORT OR ANY OTHER CAUSES OF 
ACTION. __ Tf IE FORUM FOR T!IE ARBITR/\TI0N SI !ALL RE C,REENVILL!.:: 
Gl.lJNTy_,_ _ $0_LJJH CAR0L,IN .:_\ __ A~_D _ _Tll_F. __ QQYERN !NG LAW FOR _Jl!E 
0Rl31TR/\TION SHALL BE TH[ LAW _or TI 11: STAIL..Q.L .)QUJLJ_i-.1\l~ULl.Nl\ . 
Wlflf0UT REFERENCE TO lJS _CO_JJ.,JCJ OF _J~c.\W PROVISIONS . THt_ 
,1\Rf3lTRi\TOR SHALL BE .'\ ?v!UTUALL'r' i\CJREED UPON Ml::MBER OF THE 
SC)J JIJ !f.t\llQLL~,~ l~l !cR , IF THE P i\R,TlES SI IOJ)J_.J)Jll5J) b/_ABL.E TQ AQREE QJ':{ 
AN /\ !U-31'1'1{ /\TOR, __ Tl-JFN Tl-I r::'{ SIIJ\LL EACH SELECT A PROPOSED 
1\ RBITRA'[ OR WI 10 T0(H-:TI !U~ WILL Sl~LI -:cr Tl IE SINGLE ARl3ITRJ\ I OR TO 
t\DM! 'ISJ!-:R THE PROCl·:l •:DINCi EACI I P;\ RTY SI IALL lll •:/\ R ITS OWN 1•'1-:F~ 
AND EXPENS ES WITH RESPECT T O TH E ARBITR..ATtON AND ANY RELATED 
PR()i=[EDING AND THE PARTIES SI LALL SI~l68.1c_ _li_QU1\ LL Y _ Jl!!.: 
FL:ES/F Xl 1ENSJ :~_Qf 1J L! : 1\JZ)3ffRAf0I{. 

-Jl!l~ R_UL~S_ Of f.Rl1 1TRJ\ l'l_()N __ SJ LAU_,_ IH.:'._TUF C0MMI_RC IAL ARBITR1\ rf IQ __ 
RULES or THE AMERICAN ARBITRAT!Oi\i ASSOCIATION, AS M0DIFIJ;_Q_IJ_Y 
t\ N'(_Q_IJJW~ INSTRUCTIONS THAT THE PARTJES MAY AGREE UPON AT rl ·ll~ 
TlME._ THF /\.RHITR/\ TOR SHALL BE BOUND BY_ /\ND SI 1/\LL STRlCl'L Y 
FNF0fi,'F I1-Ll'. T l-'.RMS or Tl ll~AGRFl !MFNT .t\NP ~ti\ Y I OT I,I IVII r, I·:XJ_>/\NI) 
OR 0TIIER\VlSE MODIFY ITS T[RMS. 

JJJLPAI<TIES SU13MIT "_l' I LAI Tl IIS /\(iR IJ •: !YWNJ-:_J>FF l .:C 'TS f"NT I -: I{ST1~U: 
~'OMMERCL AND THAT THIS ARBITRATION CLAUSE SITALL BE GOVERNED 
fl_X _T!:LL l•T:DI.J~AL 1\RI31TRJ\Tl0N ACT TO 1'11[·,_M~~!MJL ..1 . EXTE1 1' 
PERJVllSSIBI .I: UNlWR L.-\ \V. Tl flS PROVISION ' I1/\.LL SURVIVE Tl rr-: 
sXPIRA T[()N OR TERMINAJIQN or TII IS AGREEMENT. 

16. Limitation of Liability. SEi\LLVEL'S f\GG1U!GA TE LJAl3 ILITY TO CUS r0MER 
SHALL NOT EXCEED THE AGGREGATE SUM OF ALL AMOUNTS PAID BY 
CUST0MErLl'0_Sf::ALEYEL LTNDER _ _T!:if~ _/\_GREl:[vtENT. IN NO CIRCUMSTA!'-iCJ:: 
SI 1/\LL SEALEY El . BL LIABLL FOR /\NY SPECJ/\L JNClDEN'f /\L OR 
CONSEOUENT£AL DA MAGL::S, l:YEN fF Sl~/\Ll:V EL HAS u n~N ADY[SED OF l'I lE 
POSSIB ILITY OF __ ;;_UCll DAMAGES. CUSTOMER ACKN0WLEDG J•:S TH/\T TH IS 

6 Ini tial : S.I __ ;. _ 
,-· L,!;..-·-< ) 
-~-'[ r· 
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~ECTION IS_ A MATERIAL_ INDUCl~Ml :NT_l"OR SF.ALCVFL ro t·:Nrt·'.RJNTU /\ND 
PERFORM ITS OBLIGATIONS UNDER TIJIS AGREEMENT. T!JIS PROVISlQN SJ::.lt\1,J,., 
B_LIR VI.VF:_JH_f: _ _t:_XPlRATION OR TEl~MINATTON C>F THIS AQ_Rf.TMENT_,_ 

17. Governing Law; Venue. This Agreement shall be governed by and construed in accordance 
with the laws of the State of South Carolina, without regard to principles of conflicts of law. 
Subject io the provi:,ions or Section l 4 nbovc , venue for any leg::i l action arisi ng out of or 
relating to this Agreement shall be exclusively in lhc State or federal courts located 111 

Greenville, South Carolina. The Parties hereby consent to thejur i:,d iction of such cuurls. 

1 S. Relationship nf the Parties. Each Party is an independent contractor and not the agent or 
employee uf the other Pc.J11y. Nothing herein shall be construed to create any p;irtnership, joint 
venture, or simi lar relatio nship or subject. the Parties lo any implied duties or obligations 
respecting the conduct of their affairs, which arc not expressly st,1tcd herein . 

19. Order of Precedence. Unless othcrwi~e agrecJ upon by the Parries , ,my conllic l or 
inconsistency between the terms or thi s Agreement, a Purchase Order, und an Invoice will be 
resolved by giving precedence to those documents in the following order , with the document 
to be given greatest preci;::dencc li sted first: (i) this Agreement: (ii ) a Purchase Order; (iii) an 
Invoice . 

20. Laws and Regulations. The Product shall comply with all applicable safety and 
govcrnmcnt3l regulations in effect at the time of ck liwry. [ach Party sha ll comrly with all 
applicab le laws and regulations in the pcrformam.:c of its obligations hereu nde r. 

21. Amendments. No amendment to rhis Agreement shall be effective unless it is in writing and 
signed by a duly c.Juthorized reprt'scntative of each P:~rty . 

22. Counkrparts. This Agreement may he executed by each of the Parties hereto in separate 
counterparts, each of which sha ll be deemed to be an ori gi nal and :i ll of wh ich taken together 
shall constitule one :md th e same Agreement. 

2.3 . \<Vaivcr. No rerrn or provision herl.'.of shall be deemed waived and nn hrei.!eh c:xcuscd. unlcs:, 
such waiver nC consent shall be in writing and signed by the Party claimed to have waived or 
consented. Any waiver of a breach by the other shall not co nst itute a consent to or waiver oJ' 
any other subsequent breach. 

24. Assignment. Neith-::r Party sho!l ass ign this .i\grce111enl or ,m y of it rights hercundc:r, nor 
shal l Customer subcnntract any substa ntial portion of this Agn::ement, without the prior written 
consent of the other P[lrty ; provided, hl1wcvcr, that any Party ma y, wil hl)Uf such cunscnL assign 
this Agreement in connection with the transfer cir sale of all or substantially all of its business, 
or in the event of its merger, consolidation, change in control or other similar transactio n. Any 
permitted assignee shall assume all obligations of its assignor under this Agreement. Any 
purported assignment or transfer in violation of this Section shall be void. 

I ' Initial : SJ . , 
.~{ ~.1~ ~ - "7 ":--t," - y , .. 
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25. Notice. All notices shall be in wr iting and deemed duly given if deli vered personally, one 
day after deposit for signature-confinned delivery with a national overnight delivery service, 
or three (3) days after mailing, if sent registered or certified mail to tl1e following address: 

(a) l f to Sealeve l: 
Sealevel Systems, Inc. 
2779 Greenville Highway 
P.O. Box 830 
Liberty, South Carolina :29657 
/\ttn : Ben O'Hanlan 

With a i.::opy to: 
Nelson Mullins Riley & Scarborough LLP 
104 S. Main Street, Suite 900 
Greenville, South Carolina 2960 I 
J\ttn : John M . Campbell , Jr, Esq. 

(b) If to Customer: 
C reatiVasc Medical, Inc. 
300 East Coffee Street 
Greenville, SC 29601 
!\tin : Steve Johnson 

With a copy to: Womble Carlyle Sandridge & Rice 
550 South Main Street, Suite 400 
Greenville , SC 2960 l 
Attn: Matt Latrick 
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26. Entire Agreement. This Agreement. and any Purchase Orders and Invoices enlered into by 
the Parties pursuant hereto, and the Warranty, represent the entire agreement between the 
Parties with respect to the purchase and sale of the Product. Ai l prio r or contemporaneous 
agreements, representations, statements, negotiations and undertakings with respect to the 
subjecr matter hereto, whether oral or written, c1re supersed ed . 

Ext:culion Page! to Follow 
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EXECUTION PAGE OF CUSTOMER Sl WPLY_AGREEMENT 

fN WITNESS WHEREOF. the Parties hereto have caused this Agreement to be executed by 
their respective duly authorized representatives as of the Effective Date. 

By 

1· , ,. , i 10 

CreatiVusc Medical, Inc . 

Steve Johnson 
Chief Executive Officer 

SEALEVEL SYSTEMS, JNC. 

lkn O'Hnnlan 
Pt\.:sldent 

fnitial : SJ 
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Exhibit A 
S pcci f1 cations 

See attached. 
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Exhibi t B 
Form of Purchase Order 

Sec attac heu. 
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Sec a!lachcd. 

Exhibit C 
Fo rm of Invoice 
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See aU::iched. 

F,xhibit D 
form of Quotation 
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Lifetime Warranty 

Exhibit E 
Warranty 

Sealevel's commitment to providing the bes! l/O solt1tions is reflec.ted in the Lifetime Warranty 
that is standard on all ScaleveJ manufactured 1/0 products . We are able to offer this warranty due 
to our control of manufacturing quality and the historically high reliability of our products in the 
field. For RelioTM and SeaPACTM industrial computing products, please refer to the product 
specifications for warranty information. Scakvel products are designed and manufactured at its 
Liberty, South Carolina facility, allowing direct control over product development, production, 
burn-in and testing. Sealevel achieved [SO-900 J :2000 certification in 2002. 

Wananty Policy 
Scalevel warrants thnt the Product shall conform to and perform in acconlance with published 
tcchni1.:al specifications and shall be free of defects in materials and workmanship for the 
warranty period. In the l.'.Vcnt oC foilure , Scalcvcl wil.l repair or replace the rroduct at Sealevel's 
sole discretion f-ailures resulting from misapplication or misuse of the Product, failure to adhere 
to any specifications or instructions, or failure resulting from neglect, abuse, accidents . or acts of 
nature arc no! covered under this warranty. 

Warranty service may be obtained by delivering the Product to Sealevel and providing proof of 
purchase . Customer agrees 1.o insure !he Product or as,· urne the risk of loss or damage in transit, 
to prepay shipping charges to Sealevel, and to use the original shipping container or equivalent. 
Warranty is valid only for original pmchaser and is not transferable 

This warranty applies to Scakve! manufac tured Product. Product purchased through Sealevel hut 
mnnufac lured by a third party will reta in the original manufacturer's warranty . 
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CONFIDENTIAL 

Agreement 

This Agreement ("Agreement") is entered into by ATEX Technologies, Inc. ("ATEX") and CreatiVasc 
Medical, Inc. ("CVM" ), effective as of February 18, 2015 ("Effect ive Date"). This Agreement sets forth 
the principal terms on which ATEX will develop, manufacture and sell certain components to CVM. 

Subject Terms and Conditions 
1. Description ATEX will develop, manufacture, and assemble the In ternal Balloon Valve Component 

of the Hemoaccess Valve System. 

2, Development In consideration for ATEX's development of the Internal Balloon Valve Component 
Economics pursuant to specification number 4197.06 SEC Rev IN, CVM agrees to pay ATEX the 

sum of $100,000. $30,000 will be paid upon the signing of this Agreement, $30,000 
will be paid when twenty (20) test prototypes of the Internal Balloon Valve 
Component are provided to CVM and $40,000 will be paid six (6) weeks after twenty 
(20) test prototypes have met the specifications and close off blood pressure up to 
250mm Hg for an equivalent use period of seven (7 ) years (such period determined 
by CVM by means of accelerated age testing), it be ing understood and agreed to by 
CVM that in order for ATEX to meet the foregoing CVM must supply ATEX with a 
balloon component that enables ATEX to meet such specification and close off the 
blood pressure at such requirement. In the event that the acquisition of CVM by 
Brookhaven Medical, Inc. does not occur on or before February 15, 2015, CVM and 
ATEX will review in good faith the adequacy of the deve lopment costs to be paid to 
ATEX and revise the same. 

3. Commercial CVM agrees to the price range for the Internal Balloon Valve Component at current 
Economics specification 4197.06, $250 to $290 each unit. 

4. Payment Net 30 days. 
Terms 
5. Forecast/ CVM agrees to provide a 12 month rolling unit forecast, updated quarterly. The first 4 
Orders months of each forecast update will be binding. 

6. Exclusivity/ CVM agrees to purchase 100% of its Internal Balloon Valve Component requirements 
Require111ents from ATEX including any future component additions and/or line extensions. If any 

future generation of the Hemoaccess Valve System is redesigned, CVM agrees ATEX 
will supply the components unless ATEX Is unwilling or unable to supply such 
components. CVM agrees to provide annually to ATEX third party certification that it 
complies with the requirements , 

7. Supply Chain CVM agrees to purchase, inspect, and provide ATEX with valve balloons and 
connective fllf tubes 100% of which meet CVM's specifications and that enable A TEX 
to meet the Internal Balloon Valve Component specification and close off blood 
pressure up to 250mm Hg. 

8. Quality ATEX will develop, manufacture, and assemble Internal Balloon Valve Component 

1 
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9. Inspection 

GONFIDENTIAL 

according to CVM's specifications . 

Internal Balloon Va lve Component will be developed, manufactured, and assembled 
under ATEX' Quality Management System . 

ATE X will notify CVM of any changes to suppliers of raw materials, locat ion of 
manufacture, or changes that may have a material impact to the process to assemble 
and/or manufacture the Internal Balloon Valve Component. 

Visual Inspection Criter ia for the Internal Balloon Valve Component will be developed 
and agreed to by CVM and ATEX. 

CVM agrees to Inspect Internal Balloon Va lve Components and to notify ATEX of an y 
non-conforming Internal Balloon Valve Components w ithin 90 days of receipt. 

10. Regulatory CVM is responsible for obta ining and ma inta ining all req uired regulatory approvals. 

11 . Intellectual CVM owns and will own all intellectual property rights to the design and 
Pro perty specifications of the Internal Balloon Valve Component, with the exception of the 

following . 

ATEX owns and wil l own all intellectual property rights related to : the t ex tile material 
construction of the Internal Balloon Va lve Component textile components (including 
all future textile component addit ions) including: knitt ing, weaving, braiding, 
fabrication , manufacturing, assembly or processing technology used to develop, 
manufacture, and/or assemble; and the material and fabrication, manufacturing, 
assembly and/ or processing to develop, manufacture, and/or assemble the 
components of the Internal Balloon Valve Component including all future component 
additions and line extensions . 

ATEX agrees not to manufacture an interna l balloon valve component for an ent ity 
which has a device that would compete with the Hemoaccess Valve System in the 
fields of dialys is or vascular access for a period of 5 years from the Effective Date and 
for each consecut ive year thereafter immediately follow ing the 5 year period that 
CreatiVasc purchases a minirnum of $1 million of Internal Balloon Valve Components 
from ATEX. 

12. Confidential Confidentiality will be governed by the Nondisclosure/Confidentiality Agreement 
Information between CVM and ATEX dated May 30, 2013, as amended (the "Confidentia lity 

Agreement''). This Agreement is cons idered Confident ial lnformatio_n_. ____ _ 
13. Warranty ATEX warrants that the Internal Bal loon Valve Components will meet the 

specifications, be free from defects in material, workmanship and manufacture; and 
be manufactured in accordance with ISO 13485: 2003 standards and all laws 
applicab le to ATEX (all except for components supplied by or on behalf of CVM). 
Except as stated in the previous sentence, ATEX disclaims any express or implied 
warranties of merchantability, fitness for a particular purpose and non-infringement 
of any third party intellectual property rights with respect to the Internal Balloon 
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14. Insurance 

CON?IOE.t·/TIAL 

Valve Component, 

The foregoing warranties expire on the earliest of: the date following the 90 day 
inspection period (such period beginning on the date of receipt) or the date internal 
Balloon Valve Component has been further processed, incorporated into, sold or 
otherwise distributed. 

CVM exclusive remedy for a non-conforming Internal Balloon Valve Component is for 
ATEX to repair or replace the same. 

CVM warrants to ATEX that components supplied by or on behalf of CVM will be free 
from defects in material, workmanship and manufacture and will meet the then-
current specifications. 

ATEX shall pay for its own products-completed operations liability insurance coverage 
of at least $5 Million per occurrence . 

CVM shall pay for its own products-completed operations liability insurance coverage 
of at least: $ 2 Million per occurrence upon the Effect ive Date continuing until the 
earlier to occur of the date enrollment begins for patients to participate in a human 
clinical trial or actual use in a human being ("Human Use Event"), $5 Million per 
occurrence prior to a Human Use Event up to the date of first commercial sale, $10 
Million per occurrence upon the date of first commercial sale through $50 Million in 
commercial sales, $20 Million per occurrence over $SO Million in commercial sales 
through $250 Million in commercial sales, and $20 M illion per occurrence over $250 
Million in commercial sales; and in each case shall cause ATEX to be named as an 
additional insured. CVM will purchase and maintain the foregoing insurance 
coverage for a period of at least five (S) years following the termination or expiration 
of the Agreement, provided that a ta il coverage policy is available from the existing 
insurance carrier or from an alternative carrier in the standard commercial insurance 
marketplace at pricing that is no more than 200% of the annual premium for the 
most recently effected annual policy term with similar terms and conditions as exist 
for the last policy year . For clarification, for the years following the expiration or 
termination of the Agreement, the minimum coverage shall be the aforementioned 
dollar amount corresponding to the greatest commercial sales during the term of the 
Agreement. For purposes of this Section "per occurrence" shall mean an accident, 
including continuous or repeated exposure to substantially the same general harmful 
condition . 

15. ATEX shall indemn ify CVM from and against claims (including reasonable legal fees 
Indemnification and expenses) resulting from or arising out of: 

• Failure of ATEX to manufacture to specifications . 
• ATEX' gross negligence. 
• Failure by ATEX to comply with laws applicable to ATEX., 

each except to the extent of CVM's indemnification respons ibilities set forth 
below. 

CVM shall indemnify ATEX from and against allegations and claims (Including 
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16. Limitation 
on liability 

CONFID: f-1 I.AL 

reasonab le legal fees and expenses) resulting from or arising out of: 
• The development, design, assembly, manufacturing, distribution, transport, 

use or sale of any Hemoaccess Valve System including any defect or failure of 
it includlng its design, materials, components, and Internal Balloon Valve 
Component; except to the extent caused by ATEX' failure to manufacture to 
specifications, ATEX' gross negligence or ATEX ' failure to comply with laws 
applicable to ATEX. 

• Claims of personal injury, death, or damage to property relating to 
Hemoaccess Valve System; except to the extent caused by ATEX' failure to 
manufacture to specifications, ATEX' gross negligence or ATEX' failure to 
comply with laws applicable to ATEX. 

• Infringement of any intellectual property rights result ing· from the 
development, design, assembly, manufacturing, use or sale of the 
Hemoaccess Va lve System, (Including the Internal Balloon Valve Component, 
and components supplied by or on behalf of CVM). 

• Acts or omissions of CVM, including negligence or willfu l misconduct of CVM. 
• Any remedial action by any governmental entity. 
• Failure by CVM to comply with applicable laws . 
• Any material breach by CVM of its obligations to ATEX. 

CVM shall promptly pay ATEX for any costs and expenses including any legal fees as a 
result of ATEX or ATEX indemnitee's participation in an investigation and/or litigation 
associated with any claims brought against CVM or ATEX whether or not ATEX is 
named as a party to the investigation or litigation, except to the extent such litigation 
or investigation relates to n1atters for which ATEX has indemnification obligations. 

Except pursuant to Sect ion 15, neither CVM nor ATEX will be liable to the other for 
any consequential or incidental damages. 

ATEX' liability for any and all claims or disputes arising under the Agreement will not 
exceed the dollar amount actually received from CVM during the previous 12 month 
period . 

17, Assignment This Agreement must be assigned by CVM or ATEX in connection with the sale of all 
or substantially all of the company's (or in the case of CVM, its parent's) assets or 
stock, by merger, acquisition or otherwise to which the Agreement relates or in 
connection with the transfer or license of all or substantially all of its business to 
which the Agreement relates (any other assignment must be agreed to in writing). 
The successor entity or licensee of CVM, or if applicable, its parent, expressly 
assumes all obligations of CVM set forth in this Agreement (including to purchase 
100% of requirements from ATEX pursuant to Section 6 hereof). This Agreement is 
binding to such required and permitted CVM and A TEX successors, licensees and 
assigns. For the avoidance of doubt, if CVM or Its affiliates license.s the technology of 
the Hemoaccess Valve System such agreement(s) shall include the requirement that 
each licensee purchase 100% of requirements from ATEX pursuant to Section 6 
hereof. 

18. Term Term of this Agreement is effective as of the Effective Date and continu ing through 
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15 ye,Hs itfter FDA approvi:11 of lhe Hernadc:r.ess Valve 5vstem . Senions 2 ·, l, .2 , • '• 
1 " .• .J 

Agreement . 

19 Terniin,ltiori AT!:X and CVM have the right to te rm inate this Agreement ,f tl1e other rnateriallv 
breache,; ,ts obligations and fails co cure within 30 days of rece ipt of written no tice 

:W. Govern ing 

t. 1~ r -:· 1·· ,-·•1 t'f' t 

111 the event of serious ildverse event reports filed by CVM with the FDA or other 
regulatory body, ATEX re~erves tl1e r,Rht ro terrninatP. the Agreement if 3 so lu t ion is 
nnt found and .:igreed upo;1 to rect ifv t11e issue(s ) 

State o f North Cilrolina . 

T!1;s Agreement ancl ch~ Confident ,al itv ,l\grc>i::111e11t. con,titu te the ~nwe 
.rnder,t,rnd ing of the ni1 rt ies with re:;pect to the subject mart(~r ht>reof, ,1nd 
supersed e .1 11 prior ag1·eerrH:nts or t111der·,tand11 1g~. whetnc r w ri tt en or ora l. wit l1 
rl'spect to tt1i ; sunJect mane.- . No arne nctment~ or modific<1 t1o w. o f this Agreemenr 
will be binding on rtte par ties unle,s in writing and signed ov all of the part ,es. If any 
provision of th is 1\greement i~ he ld to be illegal, invalid , or unentorc~able by ;i court 
of cornpete111 jurisdictio n. t i1a1 provi, io11 wi ll be removed from th !s Agreement ,rnd 
ti l e v<1 lidit y and enforceabilttv o f th l'. enforceable po.-i-ion o f a11y such prnvision 
,1nct/or ct\e renia ,ning prov,s1ons of \h e Ag reernent w ill not be affected. The waiver 
i>'1 any part'{ o f <1 breach of ,,ny provision of this Agreen-1ent w ill nol be construed as a 
wa,ve r of ,1 -;ulisequen! br1;:ad1 of t rie same p,·o,_, i~lon by that pa rry or the breac h of 
any other prov is,on of th is Ag ree1ren t. In the event of a confl ict or inconsistency 
berwe-en 1 h15 Agreement and ,wv purcriase order, the terms of this Agreement shall 

, ~overn . rh,s l\greeme111 m,.1v be execu ted ,n one or ino re cc,unter pa rt~. eac11 of 
wh ich sh,;11 be deemed d1 1 original, l)ut al l of which together shall constitute one and 
the same insrrume,1t. 

IN W IT NfSS WHEREOF, the parties l1 ,1ve executei:1 t11,s Aveement by their dulv authorized 
rep,e ,ent,~tiv~ , <1S oi the fi rst date w r itten above 

;.':!l. i\ ·1(i ;_filH1 lG1~JP.':. U~;:.. 
) ' .. , . 

.. _ -. 
Nd11 1e I ' 
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CONF!DEt-ffl.AL 

15 years after FDA approval of the Hemoaccess Valve System. Sections 2, 11, 12, 13, 
14, 15, 16, 17, 20, and 21 shall survive the expiration or termination of this 
Agreement. 

19. Termination ATEX and CVM have the right to terminate this Agreement if the other materially 
breaches its obligc1tlons and fails to cure w ithin 30 days of receipt of written notice . 

20. Governing 
law 

21. Entire 
Agreement 

In the event of serious adverse event reports filed by CVM with the FDA or other 
regulatory body, ATEX reserves the right to terminate the Agreement If a solution Is 
not found and agreed upon to rectify the lssue(s). 

State of North Carolina . 

This Agreement and the Confidentiality Agreement constit ute the entire 
understand ing of the parties with respect to the subject matter hereof, and 
supersede all prior agreements or understandings, whether written or oral, with 
respect to this subject matter. No amendments or modificat ions of this Agreement 
will be binding on the parties unless In writing and signed by all of the parties, If any 
provision of this Agreement is held to be Illegal, invalid, or unenforceable by a court 
of competent juri sd iction, that provision will be removed from this Agreement and 
the valldlty and enforceability of the enforceable portion of any such prov ision 
and/or the remaining provisions of the Agreement wlll not be affected. The wa iver 
by any party of a breach of any provision of this Agreement will not be construed as a 
waiver of a subsequent breach of the same provis ion by that party or the breach of 
any other provision of this Agreement. In the event of a conflict or Inconsistency 
between this Agreement and any purchase order, the terms of this Agreement shall 
govern . This Agreement may be executed In one or more coun terparts, each of 
which sha ll be deemed an original, but all of which together shall constitute one and 
the same instrument. 

IN WITNESS WHEREOF, the parties have executed th is Agreement by their du ly authorized 
representati ves a.s of the first date wr itten above. 

ATEX Tech nologies, Inc . 

Name: ------------
Tit le: _________ _ 

CreatiVasc Med ical . Inc. 
! ,._,,. 

Name: _ _ S_te_v_e_J_o_h_n_s_o_n ____ _ 

Title: __ P_re_s_i_d_en_t_&_C_E_O _ _ _ 
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From: 
Sent: 
To: 
Subject: 

Tom O'Hanlan 
Wed, 4 Mar 2015 01:45 :13 +0000 
sjohnson@creativasc.com 
Re : I am in Georgia 

Thanks- it was great. Glad all went well--

Torn O'Hanlan 
CEO 
Sealevel Systems Inc. 
www .sealevel.com 
864-843-4343 

> On Mar 3, 2015, at I :05 PM, "sjohnson@creativasc.com" <sjohnson@creativasc.com> wrote : 
> 
> We had a great meeting with the crew this morning/ They are on it - and we 
> got a handhcld to take with us to Atex in NC tonight. Tri-Tech will likely 
> have a pumping prototypes by late this afternoon ... so by the end o f the 
> week, we may have a working internal and external device (no pressure 
> sensing of course yet). 
> 
> Great work - and glad they surprised the be-jeezw; out of you I t You deserve 
> it! 
> 
> SJ 
> 
> 
> This message and any files transmitted within are intended sole ly for the 
> addressee or its representative and may contain company sensicive 
> information . lfyou are not the intended recipient, notify the sender 
> immediately and delete this message. Publication, reproduction, forwarding, 
> or content disclosure is prohibited without tbe consent of the original 
> sender and may be unlawful. 
> 
> 
> -----Original Message--- -
> From: Tom O'Hanlan !mailto:tboh(cli~calcvcl.com] 
> Sent: Monday, March 02, 2015 9 :23 PM 
> To: Steven Johnson 
> Subject : f am in Georgia 
> 
> Steve. 
> I had a big (surprise) birthday bash this past weekend . I booked your 
> meeting not knowing I wouldn't be back on Tuesday. Tony, Earle and Jeff have 
> plenty to share. I'm sorry r didn't tell you sooner. 
> r f you have any concerns, call me. I'll be back Tuesday afternoon . 
> Than k you-
> 
> Tom O'Hanl.an 
> CEO 
> Sealevel Systems Inc. 
> www.sealevel.com 
> 864-843-4343 
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> 
> Confidentiality Notice This message is intended exclusively for the 
> individtJal or entity to which it is addressed. This communication may 
> contain information that is PROPRIETARY, TRADE SECRET, PRIVILEGED, 
> CONFIDENTIAL or otherwise legally exempt from disclosure. If you are not the 
> named addressee, you are not authorized to read, print, retain, copy or 
> disseminate this message or any part of it. If you have received this 
> message in error, please notify the sender immediately either by phone 
> (864.843.4343) or reply to this e-mail and delete all c-opics of this 
> message. 
> 
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From: Steve Johnson 
Sent: Wed, 28 Oct 2015 01:32:55 +0000 
To: 'Frank Patterson (pattersonfv@gmail.com)'; Lindsey Sanders; David Nichols; 
Charles Cox; charlie .jacobs@fmxi.net; Brian McMurray (BrianMcMurray@atextechnologies.com); John 
Druga; MarkJessu p@atextechnologies.com; Michelle Wallach 
(MWALLACH@ATEXTECHNOLOGIES.COM); Tom O'Hanlan; tom.hogge@screwmatics.com; Antonio 
Mart in; ben.strawn@screwmatics .com; Stepha nieNorris@atextechnologies.com; Michael 
Bhagchandani; Jeff Hunter 
Cc: 'David Cull' ; 'John Feltman'; 'Hugh Trout (hhtrout@gmail.com)' 
Subject: DR TROUT COMING TO CREATIVASC SUPPLIER MEETING NEXT WEEK 
Importance: 
Categories: 

High 
CreatiVasc 

Next Wednesday, we have scheduled a meeting of all suppliers of the critical components for the HVS 
Gen 2 system. This is the first time that all of you who have played such a critical role in creating this 
outstanding technology have come together in one place. Thanks to each of you for making this 
happen. 

I am pleased to tell you that Dr. Hugh Trout who has been with Dr. Cull, Frank Patterson and me 
(actually long before I came on the scene) has volunteered to come down from DC for ou r meeting to 
provide you his perspective on the work you are doing and the potential for this device. I am hoping 
that Dr. Cull can join us for part of the gathering either Tuesday night or stop in on Wednesday. Dr. 
Trout conducted our last implant at Johns Hopkins and has been a key to our ongoing interaction with 
the FDA. He will also provide a valuable clinical perspective to every component of the Gen 2 system. 

I look forward to seeing each of you next week. Please make every effort to come in on Tuesday and 
stay through late afternoon on Wednesday. 

Thank you for your insight, creativity and dedication to this project .. . 

Steve 

Creat1 s 
MEO /CAL 

Steve Johnson 
President & CEO 
200 Patewood Drive, Building C, Suite 400 
Greenville, SC 29615 
864-242-4700 • Cell: 864-380-8885 
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From: Tom O'Hanlan 
Sent: Wed, 7 Jun 2017 22 :18:13 +0000 

Ben O'Hanlan To: 
Subject: Fwd : WHAT A DAY! 

Tom O'Hanlan 
CEO 
Sea level Systems Inc. 
www.sealevel.com 
864-843-4343 

Begin forwarded message: 

From : Steve .Johnson <~ohnsonitl)-:rcativasc .com> 
Date: Novem ber 5, 20 15 at 9:29: 10 AM EST 
To: Tom O'Hanlan <thohl'tj)sca kw I.com>, Jeff H unter <jctf.hontcrii11scalcve [_._9.)n1>, 
Antonio Martin <tonv.rnartin11Jiscalcvcl.com>, "tom.hoggc(c7'scrcwrnatics .com" 
<torn . ho!!g_t;@sc_rcwmatics.cnm>, "bcn .strawn11)scre wmatics.com" 
<bcn.stra wn(<vscrcwmatics.com>. "bi 11 v .hO!!!~c'1hscrcwmatics.corn" 
<biltv.hog~r~~;scrcwmat ics.com>, Dav id Nichols <david .nichols(i_iJ.tinxi.nct>, 
Charles Cox <fl1<1tb:::s .cox(alfm .... i.nct>, "char! ic. jacobsr«ifmxi.nct" 
<chart ie. jacobs(tzJf1m: i .net>, " 111 ichnclkbrandfii,.grnail.com" 
<m ichaelkbrancVi:vi:!lnai I .com> , "Brian Mc Murray 
( Brian ivlc l\11 urra vii.fu1t1:xtechnoloe ics.rnm)" 
<BrianMc l'vl l!IJ1!Y(til[1tcxtcchnolog ics.corn>, John Drug a 
<.J t)hn D nt ili!.(?y;i tc x technn log ies. co11:\> , "Stephanie Norri s@atex tech no l,1.g_is:s.s;.0111" 
<Stepha n ieNorri s(r11atcxcechnolo!:! ics.corn>, "Michel le Wallac h 
(rvl W J\ I .l"'_{\Cli(i1)1\ TEXTECI-INQLJKU ES.COM)" 
<!'vi WAL LACH 1t-1)A TL X TEC' H NO LOG I ES. COM>, 
"Marldcs. ·upi(t~ntex tech no Im! ies.com" <Mark.f essuo.@atcxtechno lo0 ics .com>. 
"'Hugh Trout (hhtroutfr.i.1f..!m ai l .corn)"' <hhtrout(il\nnail.cnrn> 
Cc: 'John Fe ltman' <johndfcl1m._111ria£?.rnail.com>, Frank Patterson 
< t)xtttcrs,.)11 (,?creat ivasc .com>, Lindsey Sanders <lsanckrs(a\:ri.::ativ,1sc.com>, 'David 
Cul I' <dcu I lr@ t!hs.Q.t:g 
Subject: WHAT A DAV! 

I just wanted to thank each of you for making the commitment to come to the Creat iVasc 
"Technology Summit" in Greenville. Yesterday was nothing short of magic. It was thrill ing 
for us to see everyone who has made such contributions, sacrifices and commitments to 
making the Hemoaccess Valve System® Generation 2 device the elegant and effective 
device it is. I was thrilled with the team that was assembled in the "fish bowl" conference 
room yesterday. It was as if you had worked together and known each other for years. 
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John Feltman said last night that if that team could have been assembled 150 years ago, 
the South would have won the war! 

Thank you again for what you are doing. As Hugh Trout said: "This is nothing short of 
transformational. " 

Steve 

.... 

Steve Johnson 
President & CEO 
200 Patewood Drive, Building C, Suite 400 
Greenville, SC 29615 
864-242-4 700 • Cell: 864-380-8885 

Confidentiality Notice This message is intended exclusively for the individual or entity to which 
it is addressed. This communication may contain information that is PROPR[ETARY, TRADE 
SECRET, PRIVILEGED, CONFIDENTIAL or otherwise legally exempt from disclosure. [f you 
are not the named addressee, you are not authorized to read, print, retain, copy or disseminate 
this message or any patt of it. If you have received this message in error, please notify the sender 
immediately e ither by phone (864.843.4343) or reply to this e-mail and delete all copies of this 
message. 
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. v·, 11 cf • rr-:.~ JV :J ; , ::1 \ 1_ { lr(, , 1.,; :,r,9 
M I: fJ I C A L 

Prepared By 
Lindsey K Sanders, PhD 

Department 
Engineering 

REQUIREMENT SPECIFICATIONS FOR HVS HANDHELD 

1. OVERVIEW 
1.1 Purpose 

Document Number 
CVM-REQ-H1501 

Date Rev 
Feb 15, 2016 A 

DEPOSITION 
EXHIBIT 

/ 

Th is document provides the design requirements for the Hemoaccess Valve System (HVS) 
Handheld. 

1.2 Scope 
The requirements are for the general specifications of the HVS Handheld (HVS-H) for pre-clinical 

and clinical testing needed for FDA clearance. The HVS-H will be used by dialysis technicians to 
actuate a subcutaneous pump (HVS-P) before and after a hemodialysis session. The HVS-H 
functions to magnetically couple to and spin the gear pump mechanism within the HVS-P The 

HVS-P generates posi tive and negative hydraulic pressure (Saline solution) through for the purpose 
of inflating and deflating two balloons valves (HVS-BV) . With the HVS-H magnetically coupled to the 
HVS-P, saline is pressurized to inflate the two HVS BV which shuts off blood flow to an 

arteriovenous (AV) graft. At the beginning of hemodialysis, the HVS-H generates negative pressure 

thereby removing saline from the two HVS Balloons to allow flow of blood through the AV graft 

thereby facilitating hemodialysis. The surgeon wi ll also use the HVS-H during implantation of the 

HVS-P . A sterile sleeve will cover the HVS-P during surgery. 

2. Requirements 
2.1 General 

21.1 HVS-H must be designed to be handled by a small hand, i.e. one handed operation . 

2.1.2 HVS-H must pass applicable electrical leakage and interference regulatory standards. 
2.1.3 HVS-H must contain magnets, motor, and battery . 
2.1.4 HVS-H must magnetically couple with the HVS Implantable Pump up to 2cm of magnet to 

magnet gap. 
2.1.5 HVS-H must drive gears of HVS Implantable Pump to at least 15 PSI regardless of magnet to 

magnet gap . 

SEALEVEL _ 02500 
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2.1.6 HVS-H must be able to recharge its internal energy source without breaking the seal of the 
Handheld 

2.1. 7 HVS-H operational period of pump shall not exceed 30 sec. 
2.1.8 HVS-H must be capable of a minimum 15 mins of continuous operation of the motor drive 

with no-load . 
2.2 Magnets 

2.2.1 CreatiVasc Medical will supply all magnets and magnet holder for HVS-H. 
2.2.2 Space on motor shaft for magnet holder shall be adjustable {room for 3mm or 6mm height 

of magnets) fo r single or double layer of magnets. 
2.3 Motor 

2.3.1 HVS-H motor must be small to fit inside of handheld casing . 
2.3 .2 Motor speed control sha ll prov ide capabili ty of variable test speeds as low as 5 RPM and as 

high as 3000 RPM. 
2.3.3 Motor speed control may be set using "hidden" mechan ism . 
2.3.4 Motor shall stop when there is a measurable resistance to rotate. This resistance simulates 

balloons are fu lly inflated or deflated. 
2.3.5 Potential off the shelf motor: EC 32 Flat, 32 mm diameter, brush less, 6 Watt. 

2.4 Power Sou rce 
2.4.1 HV5-H shall operate from battery power. 
2.4.2 
2.4.3 

HVS-H battery shall not be lith ium. 
Battery shall be rechargeable. 

2.4.4 Battery may be charged by a wired charger (no charging base) compatible with lOV charging 
source. 

2.4.5 Battery charger shall recharge battery to 80% capacity within 3 hr. 
2.4.6 
2.4.7 

Battery charging port must be sealed while not in use for protection against fluids. 
Battery shall provide 25 mins of motor rotation w ith no-load . 

2.4.8 Battery shall hold charge for 8 hr (including 1 hr of full operation ). 
2.5 Future Hardware Opti ons - Not needed now 

2.5.1 Wireless charging base . 
2.5.2 External read-out(s) to provide users pump indications. 
2.5.3 Pressure sensor. 
2.5.4 Near Field Communications (NFC) chip . 
2.5.5 Implantable Electronics. 
2.5. 6 Bleach solution tolerant. 
2.5 .7 Industrial design inputs focusing on ergonomics, drop testing and disinfecting. 

3. References 
Document Title 

[lJ EC 32 Flat, 32 mm diameter, brushless, 6 Watt Spec Sheet 
[2] FDA ISO 60601 Standards (series 1-12) 
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From: 
Sent : 
To: 
Cc: 
Subject: 

Hi Tony, 

Lindsey Sanders 
Fri, 19 Feb 2016 14:23:54 +0000 
Anton io Martin 
Steve Johnson; Frank Patterson; Chadd Clark 
Re: CreatiVasc Project Requ irements and Quote Request 

We are meeting today to discuss your questions. 
Thanks, 
Lindsey 

Lindsey K Sanders, PhD 

From: Antonio Martin <~uny.rn,1rtrn((u,;eil.~v,~l..t.;.9JJ:i> 
Date: Tuesday, February 16, 2016 at 5:50 PM 
To: Lindsey Sanders <lsanders~reativasc.com> 

DEPOSITION 
EXHIBIT 

c2 

Cc: Steve Johnson <siohnson@rreatrv;, sr. .com >, Frank Patterson <pa ~tc~r:;onfv(iu,;_rr1r1d .,:::;n1>, 
Chadd Clark <c:clar~.@crec1t1v;1:;c.com> 
Subject: RE: CreatiVasc Project Requirements and Quote Request 

1. Charging specifically isn't the issue. It is energy density. 2.4.8 requires 1 hr. of loaded operat ion 
and enough energy to hold up for 3 hours . We believe we need more energy to do this. I say 
"believe" because the ac tual energy required is determined by the load when operating. This is 
determined by the magnet ic strength and the torque required by t he mot or to drive the pump. 
Lithium ba tteries have the densest energy ava ilable. Other chemistries will require more space 
and will add weight. Un less for regulatory reasons you cannot use Lithium batteries, I would 
stick with them at least for these prototypes . 

2. Thanks. We will print th e housings in-house 
3 . Does the general size of the HH today satisfy 2 .1.1-:> 
4. Can you elaborate on the regulatory standards that are applicable to the HH ? 
5. 2.1.6 mentions a seal. Can you elaborate on the type of sealing necessary for the protot ype 1 

6. Will inte rc ha ngeable magnet holders satisfy 2.2.2? 
7. 2.3 .1 mentions that the motor must be small . Is the cu rrent motor size conc.idered sm.1!1 1 If not . 

can you elaborate furthe r on the size limits . The EC 32 is smaller, but can the HH size remain the 
same for the prototypes? We can still get experience with a sma ller motor and reuse th e current 
mounting brackets . If not, we w il l have to manufacturer new motor brackets and do design work 
on the hous ing. That isn 't a problem, but it does add cost and time. 

8. 2.3 .2 gives a range of RP Ms for the motor. We also need to know the required torque. M otors 
are speci fied by speed and torque. This value is determined by the torque necessary to drive the 
pump The EC 3 2 6W has about 0. 9 oz .in of torque capacit y. The current EC 4 5 motor, are 8 oz · 
in. We currently have the EC 32 15W version in-house and it has 3 oz-in of torque. All of these 
can perform at the required speed. 

9. 2.4.S was originally specified with the previous charge requirements . This is likely OK using a 
wired charger, but wireless charging wil l be significantly longer for the predicted required 
ene rgy . 

That ' s all for now, 
Tony 
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From: Lindsey Sanders [rn;i tiin. !:"11 :fi r~~{'•Jc:e,·1::\/,1~cum J 
Sent : Tuesday, February 16, 2016 12:51 PM 
To: Antonio Martin <trn 1y.m,i;r1r.@~r•<1~vel. !c_rl_l2l> 
Cc: Steve Johnson <~10hn,.9~,;;),: r,~~!.Y~~•::.t;2.~1p; Frank Patterson <£;/_!! c;~~-o!~:.<'i: 11 ,_.·,:1__;_IJ_r~1.:n>; Chadd Clark 
<<:d • rk@1cre~ . .l.!.Y~•:..:.f.cm> 
Subject: Re : CreatiVasc Project Requirements and Quote Request 

Tony, 

(1) Elimination of lithium battery - decreases electrical regulatory testing, this requirement is something we 
can talk about if there is an issue with changing 
(2) For the 6 prototypes, case material can be in-house 3D printed ABS plastic - we are currently looking into 
design firms to optim ize the casing material and user interface 

These 6 prototypes will be used for initial system functi ona l testing. Please let me know if it will be helpful to 
discuss the requ irements in more details. 

Thank you, 
Lindsey 

Lindsey K Sanders, PhD 

From: Anton io Martin <tonv.rnartinfDs:~ ..-,:.::.v ::-1.,:c,m> 
Date: Tuesday, February 16, 2016 at 12:41 PM 
To: Lindsey Sanders <l·, ,.;r1tli •rs:U:1cr • 2., iv?. ·;1:.J . ..UDJ> 
Subject: RE : CreatiVasc Project Requirements and Quote Request 

Lindsey. just out of curiosi ty, why the prohih ition of th e Lit hium battery ·) Also, there is a preference of 
the case material , Is our in-house 30 printed ABS plastic in a random colo r OK7 

From: Lindsey Sanders I m,1iltQ:fc .. ·lfld1•r·;f'"u- •~,1• ,,, :1·,c ,:om] 
Sent: Tuesday, February 16, 2016 11:47 AM 
To: Antonio Mart in <1 ')P'J .1 ,1.mimJ:i;e,1 !t'·1rj:..tJ:rn> 
Cc: Steve Johnson <J.Ql•r.~n<~..::.'.1:1.u.,_:_:_~'::YI0°}>; Frank Patterson <.:.,l!.£':f'.,o, ;i•1:'.c1_;2_1:!}l:_:~o,:12>; Chadd Clark 
<,:-c!ark,.-ucre,it1 1,;;s,: . .::orn>; Tom O'Hanlan <'.J2!JIJ~~cll.Q.'!..~1.J.Q!.lP ; Earle Foster 
<r i!d.s fo~t (•niv (> ::l_b'.,::J. <, l':tP 
Subject: Creat iVasc Project Requi re ments and Quote Request 

Hi Tony, 

Attached are project requi rements for the CreatiVasc Handheld. Below are key changes from past 
productions of the HVS Handheld : 

Changes: 
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I . No charging base - Change to cha rging 1ack 
2. No external user re ad-outs 
3. No pressure sensors -

I . We do not want this component to delay a working handheld 
2. CreatiVasc wi ll lead the pressure sensor search, CreatiVasc wi ll look ta Sea Level far input 

4. No NFC- not needed since we are not currently using pressure sensors 
5. No implantable electronics - not needed since we are not currently using pressure sensors 

We would like to receive a quote for production of 6 HVS Hand held prototypes. In the ne)(t couple of weeks, 
CreatiVasc will get you a few working pumps for testing the hand held at Sea Level, Are you availab le for a ca ll 
this week to discuss the project ? 

Thank you. 
Lindsey 

llndsey K Sanders, PhD 
Director of Technology and Commercialization 
CreatiVasc Medical Inc. 
Brookhaven Medical Inc . 

200( Patewood Drive 
Office 4127 
Greenville, South Carolina 29615 
864.242.4700 (o) 864 271.0557 (f) 
843.251.3959 (c) 

· C reatt 

This message anc:l any files rransmlTtecJ wi thin are intended solely for the address~e or its representil! ive and may contain 
company sensitive information. If you are not the intended recipient, not ify the sender immediately and delete th 1, m essage . 
Publication, reproduction, forwarding, or content disclosure ,s prohibited without the consent of the original sender and may 
be unlawful. 
Confident iaiity Notice This message is imended exclusive ly for the individual or entity to which it is 
addressed. This commun icat ion may contain information that is PROPRIETARY. TRADE SECRET, PRIVI LEGED, 
CONFIDENTIAL or otherwise legally exempt from disclosure. If you are not the named addressee, you are not 
authorized to read , print, retain, copy or disseminate this message or any part of ,t . If you have received this 
message in error, please notify the sender immediately either by phone (864.843 .4343) or reply to this e-ma il 
and delete all copies of this message. 
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Sln)ND AMENDMl·1'iT ! (1 

( 1' \IOM~·R Sl'PPLY AGREE1'-H:l'<T 

PLAIHTI'ff'S 
EXHlBlT re 

Th i:, ,; c-cond 1\mcndmen1 i '.,A,mcm.Jmcnt") to 1hc (ict,1hc:r ?x _101,.; \'u5tomcr Surp!y 
/\~ri:c:111-:1H between Se~lt'v,:I S y:,!cms. lrn_ r " Sc:,;lt-vd ' ' l ;uuJ C,L' UI I V ase i\.L:d1 c ;i I. 111;:: ("'l'uswme{) 
{1 h,; " Agn.:uncnt' I ,s m;,,k bcn•,,·cn rhc r.1r11..:s and :; i:ffccl1\'C us ,d v1:.t rd 1. 'f __ · 10 1/-. 

NOW, rH L R.[1-'0 R. F , ,n CL1n,1tk~111,Jn "r il1e ,1gre,:menr·, hL·r:::1n .ind t,1r other ,:uud urn! 
·•al u~1hlc ,:, 1n,1drra1,n n rne r,:ce1rr ,,f~!!t'ftc·1cnc y v. h1d, 1·, ht'.rt'b)' ;1.J.nu,1.kiigc:d. ,;;eakvel und 
l.· us tomcr hc:r~b\• dgre,: a , tc,!iO\\ S 

\..::1..: t,,.1,1 h t,i ti; ~· .>'\gr r:111c n 1 Ll hi:reby d11 11: ndt·d :n ddd n~·~ :=~r:L'th1n f11c ) l1_1 ;he .:x1~! 1n ,i; pruvr.-:tnn:") 
Ill s~ .. > ... (l \t n h 

6iq Pendin~ Sysiern P,1tt'nt Applications. ·1 he: pn,,i.s ion ., of Sc:,.:r1,:,n, (,\ ,ii ,,nd l, fb) ot th<: 
A,:r\' cnicn1, as add,:J p,:.1 ! ht: .irm;nJrni.:111 "I Apr ti 111. 20 I 'i. ~ha/ I nc,1 Jpply tc, U S P,lt1~nt 
•\rp lH·:, r1pri N,., 14.60,.2 .;1 l1it:J ,,n ,\pn l 24. 2015 itht: " US :~y%.:« • Arr11c:i rw n" J :ind 
ln tcmcJ.1101,J / Pctt'..'n t Arr l1c:at1( 11, ;--;,1 Pt T 'U S..1.015,:J2-:'4 I 8 fikd ,,n ,:..pril ~-l . ..1. 0 I .' ( rhc " PCT 
,:,stern •\rrl1c·1!!1on") \ L'(,lli.:c:t, ,dy re f,;r,cd ((1 :ls l ht: "S)Slc'rn Aprl11: «t1 un:,"). bot!, of'w!H~li ilr<.: 

,:nr ,rk<I 'Ma!,':nt:11-~;i l ly A c: t 1v,1tcJ -\n..: n ovt:nou.,; A,:ci::s, Sy5tern and Rclatt:d Mt::fhu.Js " and arc 
d!,cLtl'tJ lu <.',H l•>ti.i a \ilc'C I > rc: l.1ted r\1 Cuslorn,·r , Sy\1.cm 1.as rr,:v1 nu ,lj rli::t"incJ in rh c ,'\~re<:menr) 

C.1, t•>rnt>r Jg_rees to ,.c1n c.: I .\fl y L:l,wn( ,) contJm ed in rhe US ::iy st t:rn Aprl1c:1t11..1n d1rc<:1ed w 
"ih1c:u 111ut1.cr ..:,_,r, trihtlfc:J h 1, <1n crnp ioyc..: ,~fC:ca le1,eJ 1, e, r ,'m or.c :)• r o· ... c rt11).'. u ~c,is,\I 

.:,.,m111un1.:: ;1t i.7 n:, ck\ •~:: u.-, 1ng n<:::.ir 'il'l d ;.,_1mrn•. 1n11:.w,)11·~ t 1·h'<..~·; 1 ( " Se:d;:\ cl Cuntrthutinn" 1 
C u, tc,mc ~grcL·,: c11 c:ince ' an 1 c1J1m('.,) e:unc:.11ncd in th-: PCT Sys1cm .i\prl1 ..: :1t 1nn d1r:::ncd tn rh~· 
-~oJe.,,,: 1 C. ontri bu1 i0n ar d ,,: 11 111, (>f nat 1,1nal1 zing ,uch c1rrlic,won , :·1r " a ny n11ti - US _1uri ,d,cr ,on:, 
T,1 rhe c~rcnt neccss..iry t (I .:un-,;u 1rivt:11 , ,r~h1p upon c,rncs: ll1ng ,my ..:lai111( ,-, J,r..:ct..:d to th" 
':-t,ikn:\ i. 'onrn b uu,,n, Se:ik vr.:! agn:c~ t,. , a~~1st C11st o rm: r 111 n bUintn¥ c:xc t:U l ed don1mrnt~ !n,ni 

.m y r,a,riL·J rnvcntor a,,.,J<.:1 ,ued with Se.ik·, d Cusr1)n1cr il_!!r,·,:s ;,nr r, 1 t'1k any fut.ire cb1m5 
d;r-.::creJ to rhc S..:aic- ,:1 L.:oot ri buti t>n ....,,1hou1 -:: .,pre.• .. , wrinen ,:ur.~u111 frurn :'c:xk<,, :: I. Cu.siorni::r 
:;11 ,<li he: !11,· :;ok 011,ncr of the .. vskm Appl1c.1 twn:; and 11i'Jny ;i,Hc:nh d<.:r1v•ni; d1ndro111 
! i:1elttd!l\1;: 111 the Unl! ,:(1 Srart:~ ;;rid ::i1 1y for,;1g.n c0untJ11.:~I :wd sh:i ll Inv,: ,he right tu file 
,·nr. 1in1_1a1i111,;;_ d,-.1, 1r,;-l.JI ~ . 1ei;;•,ue app!1cannn.,. anJ 1Jtlie r rt:lnr~•r{ ,1ppl,,:it" ,n ' ,jJ11r.1ng prionry t-, 

d':c: Sy,l:::111 Appl1t· J 11,\it,; :I\ tile nr~nl !h;it , uc:h re :.itcJ apr !1;~J(i,in~ d,.1 1'. 111 11ll·l 1.1d :: , :l a11n ~ ,j 1rcu.:J 
,,. ; ii-.: 3L'akv:: I Contri t-ullun °'U[IJ •~li ID ,he ('u~:;,m~ r S1Jrf11 Y .'\gr:.: e111 .:: n1, Cu~t (1 111cr ,hall «hu he 
,_·nt11k:d t( , l1c:,·n,e, .;el !, ,,lfrr t,n ,ale, m ah: , c,r o t !lcr\1,1;c •. J.sc the C..ystrni Jc· si.:nbed ,n tile: S ysl,·n1 
0\ppl1 ..:c1 ,,ons .. 1, 1.\iell c1:; en force arr~ p;1t t.:11t • ckrl\,i ng !rum rht: Sy, tt' rn 1\prli ..: at!on:, . frc-d 1, 111:d 
.1, irliuul any rc , rn ,: lifrn 

I ;1 );!IIJ!Url' p:.H:;c 1, ) tollm, I 
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CONTRIBUTION AGREEMENT 

fh1s CONTRTBUTlON AGREEMENT (this ''Agreemenf') made effective as of December 30, 20 I 6 
(the "Effective Date") by and among BROOKHAVEN VASCULAR, INC., a South Carolina corporation (the 
··co111ributor"), Brookhaven Medical, Inc., a Delaware corporation and the wholly-owning parent 
corporation of the Contributor ("Brookhaven Medicaf'), and DiaxaMed, LLC, a Delaware limited 
liability company (the "Company''). 

BACKGROUND STATEMENT 

WHEREAS, the Contributor is in the business of researching, developing and commercializing 
vascular technology-based medical devices for the treatment of end stage renal diseases, particularly with 
respect to vascular access for dialysis patients (the "Business"): and 

WHEREAS, the Contributor, Brookhaven Medical and A TEX Technologies, Inc., have agreed 
upon the terms of a joint venture, pursuant to which the Company has been formed co carry forward such 
business: and 

WHEREAS, in furtherance of the joint venture, the Contributor wishes to contribute all of its 
intellectual property and other assets related to its HemoAccess Valve System, as more specifically 
described herein, in exchange for an equity interest in the Company; and 

WREREAS, the Company wishes to accept such contribution and issue such equity interest to the 
Contributor; 

NOW, THEREFORE, in consideration of the above~recited consideration and mutual covenants 
contained herein, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree 
as follows: 

ARTICLE I 
CONTRIBUTION AND ISSUANCE 

I. I Contribution of Assets. In consideration of the Issued Units described in Section 1.4 
below, on the terms and subject to the conditions of this Agreement, as of the Effective Date, the 
Contributor hereby contributes, conveys, assigns, transfers and delivers to the Company, free and clear of 
all liens and encumbrances, all of the assets, rights and properties owned, leased, licensed, used or useable 
by the Contributor in the Business, and all of its rights therein (the "Conlrib11led Assets"), including 
without limitation those assets set forth on Exhibit A, and the Company hereby acquires and accepts the 
Contributed Assets from the Contributor. Further, the Contributor agrees to take, and, if necessary, shal l 
cause its afli!iates to take, all actions reasonably requested by Company to assist Company in effecting 
the foregoing transfer and in establishing, perfecting, defending. enforcing and protecting Company's 
rights in any of the above transferred items, including without limitation assisting in the prosecution of 
any applications, assignments or registrations included in or based upon the Company Proprietary Rights 
(including, without limitation, those patents, patent applications, trademarks and trademark applications 
set forth on Exhibit A). Company shall promptly reimburse Contributor for any out-of-pocket costs 
reasonably incurred by Contributor in providing such assistance, except to the extent the necessity or 
advisability of such assistance arises out of the Contributor's breach of a representation or warranty 
herein, or failure to comply with a specific covenant herein. 

(a) Contributed Patents and Know-How. Contributor and Brookhaven Medical 
shall complete, execute and deliver an Assignment of Patents in the form attached hereto as Exhibit B, in 
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form suitable for filing with the U.S. Patent and Trademark Office and patent offices in the other 
applicable jurisdictions, with respect to those patents and patent applications included in the Contributed 
Assets. For the avoidance of doubt, Contributor is also hereby contributing, assigning and transferring all 
of its rights, title and interest in and to any know-how associated with the Business or with the use, 
development. manufacture or maintenance of any other Contributed Assets, regardless of whether it is 
specifically listed on Exhibit A hereto. 

(b) Contributed Trademarks. Contributor and Brookhaven Medical shall 
complete, execute and deliver an Assignment of Trademarks in the form attached hereto as Exhibit C, in 
form suitable for filing with the U.S. Patent and Trademark Office, with respect to those trademarks and 
trademark applications included in the Contributed Assets . 

(c) Supplv Agreement . Contributor and Company shall execute, deliver and enter 
into that Assignment and Assumption of Supply Agreement with ATEX Technologies, Inc., in the form 
attached hereto as Exhibit D. 

l.2 Confirmatorv Assignment by Brookhaven Medical. As of the Effec~ive Date, 
Brookhaven Medical hereby contributes. conveys, assigns, rransfcrs and delivers to the Company. free 
and clear of all liens and encumbrances, any right, interest and/or title it may now or hereafter hold to the 
Contributed Assets. and any additional Proprietary Rights it may hold wh ic.h are used or useful in the 
Business. Further, Brookhaven Medical agrees to take, and , if necessary , shall cause its affiliates to take. 
all actions reasonably requested by Company to assist Company in effecting the foregoing transfer and in 
establishing, perfecting, defending, enforcing and protecting Company 's rights in any Contributed Ass~ts 
or other assets transferred pursuant to this Section 1.2, including without limitation assisting in the 
prosecution of any applications, assignments or registrations included in or based upon the Proprietary 
Rights transferred to the Company hereby. 

1.3 No Assumed Liabilities. The Company shall neither assume nor become liable for the 
payment or performance of any debts, obligations, responsibilities, contracts and liabilities of the 
Contributor relating to the Contributed Assets of any kind, character or description, whether accrued, 
absolute, contingent or otherwise, and whet.her known or unknown, except as expressly assumed under 
the Assignment and Assumption of Supply Agreement. 

1.4 Issuance of Membership Interest. The Company hereby issues to the Contributor, and 
the Contributor hereby accepts, Seventeen Thousand Five Hundred (17,500) Class B Units of its 
Membership Interest (the ''Issued Units"), subject to the Operating Agreement of the Company, which 
the Contributor is entering into as a Member simultaneously herewith. 

1.5 Value of Contribution. The Contributor and the Company hereby agree that rhe 
reasonable fair market value of the assets being contributed by the Contributor to the Company is 
$53,030, and that this amount shall constitute the initial capital account oftbe Contributor with respect to 
its ownership of the Company. The Company, the Contributor and Brookhaven Medical hereby agn:e to 
the valuation described in this Section 1.5, and each agrees that it shall not maintain any position on its 
respective U.S. federal income tax returns or otherwise thar is inconsistent therewith . 

1.6 Section 721 . It is the intention of the Company and the Contributor that the issuance of 
the lssued Units by made pursuant hereto is intended to qualify for non-recognition treatment under 
Section 721 of the Internal Revenue Code of I 986. as amended. The Company, the Contributor and 
Brookhaven Medical hereby agree to the U.S. federal income tax treatment described in this Section 1.6, 
and each agrees that it shall not maintain any position on its respective U.S. foderal income tax returns or 
otherwise that is inconsistent therewith. 
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ARTICLE II 
INSURANCE 

2.1 Product Liabifitv Insurance. Within thirty (30) days of the dale of this Agreemenl, 
Brookhaven Medical and Contributor will cause their insurer(s) to add the Company as an additional 
insured on their products liability pol icy. Brookhaven Medical and Contributor will maintain the 
Company as an additional insured on such policies with coverage reasonably acceptable to the Company 
until the Company has commercially launched its first product for sale. In the event that Brookhaven 
Medical or Contributor fails to comply with this covenant, the Company may obtain its own products 
liability policy and Brookhaven Medical shall reimburse the Company for the premiums and other costs 
of obtaining such insurance. After the Company has commercially launched its first product for sale. it 
will be responsible for obtaining and paying for its own products liability insurance. 

2.2 Clinical Trial Insurance. Brookhaven Medical shall also pay for the premiums and 
other costs of clinical trial insurance obtained by the Company for coverage until the Company has 
commercially launched its first product for sale. Brookhaven Medical will either pay such costs directly 
or reimburse the Company upon thirty days' notice that the Company has paid such costs. After the 
Company has commercially launched its first product for sale, the Company will be responsible for 
paying for any ongoing or future clinical trial insurance it may obtain. 

ARTJCLE III 
REPRESENTATIO~S AND WARRANTlES 

Each of the Contributor and Brookhaven Medical , jointly and severally, hereby represent and 
warrant to the Company as follows, all of which shall survive the execution and delivery of this 
Agreement: 

3.1 Aulhorilv. Each such party has the full right power and authority to execute and deliver 
this Agreement and to perform all of its obligations hereunder. 

3.2 Enforceabilitv. This Agreement constitutes the legal, valid and binding obligation of 
such party and is enforceable against such party in accordance with its terms. except as enforceability 
may be limited by equitable principles or by bankruptcy, fraudulent conveyance or insolvency laws 
affecting the enforcement of creditors' rights generally. 

3.3 No Conflicts . Neither such party 's execution and delivery of this Agreement. such 
party 's consummation of the transactions contemplated hereby, nor the compliance by such party with 
any of the provisions hereof, will constitute a breach, default or violation of any agreement or other 
instrument or obligation to wh ich such party is a party or is otherwise bound, or applicable law. 

3.4 Title to Contributed Assets. The Contributor has good, valid and marketable title to all 
of the Contributed Assets, other than leased or licensed assets or properties, and holds valid leasehold and 
licensed interests in all of its leased and licensed assets and propet1ies, in each case free and clear of all 
liens and encumbrances, other than with respect to leased or licensed properties or assets, the lessor's or 
licensor's interest, as applicable, in the property or asset. The Contributor does not own any real 
property. 

3.5 .Litigation . There is no claim, action, suit, proceeding, arbitration. complaint. charge or 
investigation pending or, to such party 's knowledge, currently threatened against such party, the 
Company or the Contributed Assets nor, to the knowledge of the Contributor or Brookhaven Medical, 
does any state of facts exist under which it is reasonably possible that any claim. action, suit. proceeding, 
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arbitration, complaint, charge or investigation might be based. There is no action, suit, proceeding or 
investigation by such party pending or which such party intends to initiate relating in any way to the 
Contributed Assets. 

3.6 Intellectual Property. 

(a) The Contributor owns, free and clear of any mortgage, pledge, security interest, 
encumbrance, charge. or other lien, whether aris ing by contract or by operation of law, or has a valid right 
to use, all Contributor Proprietary Rights. As used in this Agreement, "Contributor Proprietary 
Rights" means all Proprietary Rights owned or licensed by the Contributor in its business as currently 
conducted, and "Proprietary Rights" means all (i) United States and non-United States patents and 
patent applications, and any divisional. continuation, continuation in part, reissue, renewal or re-
examination patent issuing therefrom (including any foreign counterparts), (ii) copyrights and 
registrations thereof, (iii) mask works and registrations and appl ications for registration thereof. ( iv) 
computer software. including any and all software implementations of algorithms. models and 
methodologiies, whether in source code or object code, (v) databases and compilations, including any and 
all data and collections of data, whether machine readable or otherwise, (vi) trade secrets and other 
confidential business information, whether patentable or unpatentable and whether or not reduced to 
practice, know-how. technology , proprietary processes. techniques, methodologies, formulae, algorithms, 
models, user interfaces, research and development informat ion, copyrightable works, financial, marketing 
and business data, pricing and cost information, business and marketing plans and customer and supplier 
lists and infom1ation, inventions, source code, object code, and, with respect to all of the foregoing, 
related confidential documentation, (vii) trademarks. service marks. trade names, domain names and 
applications and registrations therefore. (vii) all documentation, including user manuals and training 
materials relating to any of the forego ing and descriptions, flow-charts and other work product used to 
design, plan, organize and develop any of the foregoing and , (ix) other proprietary rights relating to the 
foregoing . No other person or entity ( other than licensors of Contributor Proprietary Rights or of 
software that is generally commercially available on similar terms to commercial licensees) has any rights 
to any of such Contributor Proprie1ary Rights and no other person or entity is infringing, violating or 
misappropriating any of such Contributor Proprietary Rights that the Contributor owns or to which it has 
obtained exclusive licenses; provided however, that the Contributor makes no representations regarding 
whether third parties may have independently developed trade secrets that are similar to those of the 
Contributor. 

(b) None of the activities or business conducted by the Contributor infringes, violates 
or constitutes a misappropriation of (or in the past infringed. violated or constituted a misappropriation ot) 
any Proprietary Rights of any other person or entity, other than the patent rights of any other person or 
entity which derive from patent applications that have not yet been published ("Unpublished Patents'} 
and with respect only to such Unpublished Patents. none of such activities or business conducted by the 
Contributor infringes (or in the past infringed) any Unpublished Patent rights of any other person or 
entity. The Contributor has not received any complaint, claim or written notice alleging any such 
infringement, violation or misappropriation, and there is no basis for any such complaint, claim or notice. 

(c) Exhibit A identifies each (i) patent that has been issued. assigned or exclusively 
licensed to the Contributor, (ii) pending patent application filed on behalf of or assigned to the 
Contributor (or to which the Contributor has an exclusive license), (iii) copyright, trademark or service 
mark registration or application issued to or filed on behalf of the Contributor, (iv) domain name 
registration or application held by or filed on behalf of the Contributor, and (v) mask work registration or 
application issued to or filed on behalf of the Contributor. 
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(d) Exhibit A of the Disclosure Schedule identifies each agreement (other than 
employee and consultant agreements concerning assignment of inventions) with a third party pursuant to 
which the Contributor obtains rights to Proprietary Rights material to the business of the Contributor as 
currently conducted or as currently proposed to be conducted (other than software that is generally 
commercially available on si milar terms to all commercial licensees) that are owned by a party other than 
the Contributor. Other than license fees for software that is generally commercially available on similar 
tenns to all commercial licensees, the Contributor is not obligated to pay any royalties or other 
compensation to any third party in respect of its ownership, use or license of any Proprietary Rights used 
by the Contributor. 

(e) The Contr ibutor has taken commercially reasonable precautions and actions (i) to 
protect its rights in the Contributor Proprietary Rights and (ii) to maintain the confidentiality of its trade 
secrets, know-how and other confidential Proprietary Rights. There have been no acts or omissions by 
the officers, directors, stockholders, employees, independent contractors or other agents of the 
Contributor, which could materially compromise the rights of the Contributor in the Contributor 
Proprietary Rights. inc luding without limitation the Company ' s ability. following contribution of such 
rights hereunder, to apply for or enforce appropriate legal protection of such Contributor Proprietary 
Rights. 

({) All Proprietary Rights owned by the Contributor either: (i ) have been created by 
employees of the Contributor within the scope of their employment by the Contributor or by independent 
contractors of the Contributor, each of whom has executed agreements expressly assigning all right, title 
and interest in such Proprietary Rights to the Contributor; or (ii) if created by parties other than 
employees or independent contractors of the Contributor, have been validly assigned to the Contributor. 
No portion of Proprietary Rights owned by the Contribucor was jointly developed with any third party 
who has not validly assigned all right, title and interest therein to Contributor. No other person or entity 
(including without limitation any prior employer of any employee of the Contributor) has any right to, or 
interest in , any of the Proprietary Rights owned by the Contributor that is material to the business of the 
Contributor as currently . 

ARTICLE IV 
MISCELLANEOUS 

4.1 F.ntirc Agreement. This Agreement contains the eotire understanding between the 
parties hereto with respect to the subject matter hereof, and supersedes all prior written and oral 
statements, including any prior representation, statement, condition or warranty. 

4.2 Amendment. This Agreement may be amended only in writing and with the consent of 
the parties hereto. 

4.3 Notices. All notices, consents, waivers and other communications required hereunder 
shall be in writing and shall be either delivered by hand_ or mailed by registered or certified mail or by a 
nationally recognized overnight delivery service, postage prepaid, to a party at its address set forth on the 
signature page to this Agreement. Each such notice or ether communication shall be deemed to have 
been duly given and to be effective (al if delivered by hand, immediately upon delivery if delivered on a 
business day during normal business hours and, if otherwise, on the next business day. (b) if mailed, on 
the fourth business day following deposit in the United States mail, or (c) if sent by a nationally 
recognized overnight delivery service, on the day of delivery by such service or, if not a business day, on 
the first business day after delivery. Notices and other communications that are not required under this 
Agreement may be transmitted by any means. including e-mail. 
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4.4 Further Assurances. Each of the Contributor and Brookhaven Medical hereby agree lo 
take whatever additional action and execute whatever additional documents that the Company may deem 
necessary or advisable in order to carry out or effect one or more of the obligations or restrictions 
imposed on either the Contributor, Brookhaven Medical or the Issued Units pursuant to the provisions of 
this Agreement. 

4.5 Governing Law. This Agreement shall be governed by the internal laws and judicial 
decisions of the State of North Carolina, without reference to conflicts of laws principles. 

4.6 Scverabilitv. If any provision of this Agreement or the application thereof to any person 
or circumstance shal l be invalid or unenforceable to any extent, the remainder of this Agreement and the 
application of such provision to other persons or circumstances shall not be affected thereby and shall be 
enforced to the greatest extent permitted by law. 

4. 7 Successors and Assigns. The provisions of this Agreement shall inure to the benefit ot~ 
and be binding upon, each of the parties and its respective successors and assigns. including any other 
person who obtains any interest in the Issued Units . Nothing in this Agreement, express or implied, is 
intended to confer upon any party other than the parties hereto or their respe<.:tive successors and assigns 
any rights, remedies. obligations or liabilit.ies under or by reason of this Agreement, except as expressly 
provided in this Agreement. 

4.8 Counterparts. This Agreement may be executed in tvvo (2) or more counterparts, each 
of which shall be deemed an original , but all of which together shall constitute one and the same 
instrument. Counterparts may be delivered via facsimile, electronic mail (including pdf or any electronic 
signature complying with the U.S. federal ES!GN Act of 2000, e.g , www.docusign.com) or other 
transmission method and any counterpart so delivered shall be deemed to have been duly and validly 
delivered and be valid and effective for all purposes. 

4.9 Specific Performance. The parties recognize that irreparable inj ury will result from a 
breach of any provision of this Agreement and that money damages will be inadequate to fully remedy 
the injury. Accordingly, in the event of a breach or threatened breach of one or more of the provisions of 
this Agreement, any party that may be inj ured (in addition to any other remedies which may be available 
to that party), shall be entitled to one or more prel iminary or pem1anent orders (a) restraining and 
enjoining any act which would constitute a breach or (b) compelling the performance of any obligation 
which, if not performed, would constitute a breach . 

4.10 Waiver. The rights and remedies of the parties to thi s Agreement are cumulative and not 
alternative. Neither the failure nor any delay by either party in exercis i.ng any right, power or privilege 
under this Agreement will operate as a waiver of such right, power or privilege, and no single or partial 
exercise of any such right power or privilege will preclude any other or further exercise of such right, 
power or privilege or the exercise of any other right. power or privilege. To the maximum extent 
pem1itted by applicable law, (a) no claim or right arising out of this Agreement can be discharged by one 
parry , in whole or in part, by a waiver or renunciation of the claim or right unless in writing signed by the 
other party, (b) no waiver that may be given by a party will be applicable except in the specific instance 
for which it is given and (c) no notice to or demand on one party will be deemed to be a waiver of any 
obligation of such party or of the right of the party giving such notice or demand to take further action 
without notice or demand as provided in this Agreement. 

[signatures follow thi s page! 
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IN WITNESS WHElIBOF, thiN Conlrlbullon Agrcumcnt is hereby oxccult!d the dny ond yonr 
first abovo wrillen. 

CON'fRIUVTOR: 

BrooldmvB11 Vm1culur, Inc. 

n,,' - t!!+~--
Namo:~ e Jt~ll=1n=~=un _ _______ _ 
Tltlo:_ President & Cl!O 

Address fot• Nodco: 

·: •'. ' .... .,'!.. / .... _,,__ __ -,--'--- -·-~-·-·-
_.1 _ _1__~~ ._._)_·~-_,. _ _ _ -~-L: -- ,,~!.-~ 

...Jil11r.S.iQ:VQ =Jo=b=11~i;o_n __ _ 

HROOKIIA VEN MEDlCAL: 

Addrca~ ror Notice: 

.. ···-·- _ M.o_nmfh .. Towcr -· -" --·-·- ··-, 
_ _ _,14..2:'-l.f.\JJ!fhlrcc !~2nd NE. Suite I I 50 __ _ 
_____ t\.ll.llt\!!l,,...,£.:.,ic=or .... i: .... io'-"J~0.3~2=6 ____ _ 
_A!!ri; _JRJ1r:i f'.9lttlWJL ______ _ 
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Exhibit A 

Contributed Assets 

Tools and Equipment: 

A 11 of the tools, equipment and other assets on the attached Brookhaven Vascular Asset Inventory . 

Assigned Contracts: 

Agreement between Contributor and ATEX Technologies, Inc ., dated as of February I 8, 2015. 

Patents and Patent Appliaitions: 

Patent Applications 

Title Countn1 Serial No. Filin2 Oate 
Arteriovenous Access Valve System a11d Process us I 1/807479 10/25/16 
Arteriovenous Access Valve Svstem and Process us 14/340763 10/25/16 
Arteriovenous Access Valve Svstem and Process us 14/346341 I 0/25/16 
Magnetie,--ally Activated Arteriovenous Access us 14/695241 I 0/25/ 16 
Valve System and Related Methods 
Magnetically Activated Arteriovenous Access AU 2015249561 I 0/25/ 16 
Valve System and Related Methods 
Magnetically Activated Arteriovenous Access BR BR! 120160 I 0/25/ 16 
Valve System and Related Methods 24688-8 
Magnetically Activated Arteriovenous Access CA 2,946,856 10/25/16 
Valve System and Related Methods 
Magnetically Activated Arteriovenous Access CN PCT/US201 I 0/25/16 
Valve System and Related Methods 5/027418 
Magnetically Activated Arteriovenous Access EP PCT/US201 10/25/16 
Valve System and Related Methods 5/027418 
Magnetically Activated Arteriovenous Access JP Not yet 10/25/16 
Valve System and Related Methods provided 
Magnetically Activated Arteriovenous Access M..,'( M:X/a/2016/ l0n5/16 
Valve System and Rdated Methods 013907 
Arteriovcnous Access Valve System and Process us 14/938003 I 0/25/16 

Issued Patents 
Title. Countrv Patent No. Issue Date 

Arteriovenous Access Valve System and Process us 7,025 ,741 4/ 11/2006 
Arteriovenous Access Valve Svstern and Process CA 2524008 1/24/2012 
Arteriovenous Access Valve System and Process us 8,114,044 2/ 14/2012 
Arteriovenous Access Valve System and Process CA 2579682 9/9/2014 
Arteriovenous Access Valve System and Process GB 2435428 7/5/2011 
Arteriovenous Access Valve System and Process GB 2418146 6/ 19/2007 
Arteriovenous Access Valve Svstem and Process GB 2432324 2/5/2008 
Device and Methods to Facilitate Cannulation of us 8,211 ,056 7/3/2012 
an Arteriovenous Fistula 
Arteriovenous Access Valve System and Process us 8,764,698 7/1 /2014 
Arteriovenous Access Valve System and Process us 8,790,288 7/29/2014 
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Tubing Attachment Tool and Methods of Using 
Same 

Trademarks: 

Registered Marks: 

Mark U.S. Serial No. 
HEMOACCESS VAL VE SYSTEM 77i478116 
HEMOACCESS VAL VE SYSTEM 86/540550 
... WHERE INNOV A TTON IS 77/270916 
CIRCULA T[NG 
CREA TIV ASC MEDfCAL 781711145 
FISTULA FINDER 78/699733 
FISTULA flNDER 86/540543 

Unregistered \'larks: 

Websites/Phone Numbers: 

Files: 

us 8,578,589 11/12/2013 

U.S. Rel!. No. 
3720250 
4944136 
3565496 

3573997 
3720403 
4925248 

Computer files located on the computer equipment and storage devices transferred hereunder. 
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Exhibit B 

Assignment of Patents 

{ See Attached} 
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Exhibit C 

Assignment of Trademarks 

{See Attached} 
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Exhibit D 

Assignment and Assumption of Supply Agreement 

{ See A rtached } 

IJ 
DEFS 000110 

ROA 791



- _.. ll 

EXHIBIT 16 

f PLAINTIFF'S 
g EXHIBIT ,~ 0:B 
I ./f ·/)~-

( 

ROA 792



( 

CO11JF IDENTIAL 

(I) The geographic territory within which the 
Company was doing bus iness during the twelve ( 12) 
month period immediately preceding the date of my 
separation from the Company for any reason ; 

(2) The geographic territory within which l was 
working on behalf of the Company on the date of my 
separat ion from the Company for any reason; 

(3) The United States of Ame rica: 

(4) Each state of the United States of America 
within which the Company was doing business during 
the twelve (12) month period immediately preceding 
the date of my separation from the Company; 

(5) Each county (or similar po litical 
subdivision) in the United States in which was located 
any customer to which the Company so ld any 
product, or for wh ich the Company performed any 
serv ice, at any time within two (2) years prior Lo the 
term ination ofmy employment with the Company. 

4A Reasonable. 1 agree and acknowledge 
that the above definitions of Restricted Business and 
Restricted Territory, combined with the Restricted 
Period, are reasonable. f also agree and acknowledge 
that this Section 4 is reasonab ly necessary for the 
protection of the Company 's legitimate business 
interests. 

4.5 Severabilily of Non-Compete Covenants. 
The promises l made in this Section 4 are 
independent and severable . Because the covenants 
are independent of any other provision in this 
Agreement or any other agreement I may have with 
the Company, the existence of an y claim or cause of 
act ion I may have against the Company, whether 
aris ing from rhis Agreement or otherwise. shall not 
constitute a defense to the en forcement of the 
promises f made in this Section 4. 

5. NoN-DISPARAGtMENT. f will not 
make an y d:sclosures, issue an y statements or 
otherwise cause to b-: disclosed any information tlial 
b designed. intcm.h:d or might reasonab ly bt: 
nuticipatcd to disparoge the Company, its officers or 
c.li rt:ctors, its business, st:rvices, products ancl/ur 
personnel. Howi;: vcr, nothing in this Ag.reerncnt is 
intended to limit in any way my right or ability to file 
a charge or claim with any government agency 
charged with the en forcement of any law, including 
!he Equal Employment Opponuniry Commission (the 
"EEOC"), the Nat iona l Labor Relations Board, or 
comparable state or local agencies. Agencies like the 
EEOC have the authority to carry out their statutory 
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duties by investigating the charge, issuing, a 
determination, filing a law.suit in federal or state court 
in their own name, or taking any other action 
authorized under law. 

6. NO CONFLICTING OBUGA TI0N. 
represent that my performance of all the terms of this 
Agreement and my performance of my duties as an 
employee of the Company do not and will not breach 
any agreement regarding information acquired by me 
in confidence or in trust prior to my employment by 
the Company. I have not entered into, and I agree 
that I will not enter into, any agreement, either written 
or oral , in confl ict herewith . 

7. RETURN OF COMPANY MATERIALS. 
At any time upon request of the Company and when f 
leave the employ of the Company, I will deliver to the 
Company, or, if del ivery is impossible, certify to the 
destruction of any and all drawings, notes. extracts, 
summaries, photos, memoranda, specifications, 
devices, formulas, and documents, together with all 
copies thereof, and any other material containing or 
disclosing any Company fnventions, Third Party 
Information or Proprietary Information in whatever 
fom1 such information is contained . In addition, I 
agree that at any time upon the request of the 
Company and when I leave the employ of the 
Company, f will either return to the Company or at its 
direction complt:tely delete any virtual , cloud-based 
or other third-party backup devices or storage 
mechanisms th at contain or contained any Company 
Inventions. Third Party lnfom1ation or Proprietary 
Information. 

8. RIGIIT TO INSPECT/PERSONAi. 
EQlJIPME:'IIT. I understand and agree that any 
property situated on the Company's premises and 
owned by the Company, including disks, storage 
media, computer data, computers, electronic devices. 
filing cabinets, or any work area, is ~ubject to 
inspection by Company personnel at any time with or 
without nmice, and I understand that 1 should have no 
expectation of pri viicy with reg.ird to the same. l 
further understand and agree that I am nut permitted 
to use n\y persona l equipment (i.e., computer, laptop, 
cell phone. pemmal digitnl Assisrnnts. iPad. iPod or 
otlt.:r similcir digital or electron ic devit:e etc .) for th e 
conduct of Company business. 

9. LfGAL AND EQlllTA8LE REMEDIF.S. 
Because my services are personal and unique, 
because l will have access to and become acquainted 
with the Proprierary lnformarion and because the 
Company would not have an adequate remedy at law 
for the breach or threatened breach of 1his 
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From: Tom O'Hanlan 
Sent: 
To: 
Cc: 

Fri, 13 Jan 2017 00:21:23 +0000 
Steve Johnson; Ben O'Hanlan 
boh@sealevel.com 

Subject: Re : GOT TIME TO TALK ON FRIDAY MORNING? 

image00l.png Attachments: 

Steve- I'm open all afternoon--

Happy new year! 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel .com 
864-843-4343 

On Jan 12, 2017, at 6:03 PM, Steve Johnson <s johnson@creativasc .com> wrote: 

Hi Tom and Ben -

You see a very strange name below my name. CreatiVasc and Brookhaven 

Vascular are no more. This is just the tip of the iceberg of changes that 
happened over the last several weeks. Would you have time tomorrow 

(Friday) to get together and talk? I could do it anytime until around 2PM 

because I have a 3PM meeting here in Greenville . 

Let me know if this could work .. . 

Thanks . 

SJ 

Steve Johnson 

200( Patewood Drive, Suite 4125 
Greenville, South Carolina 29615 
864-242-4700 • 864-380-8885 

<image00l.png> 
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This message and any files transmitted within are intended solely for the addressee or its representative and 

may contain company sensitive information. If you are not the intended recipient, notify the sender 

immediately and delete this message . Publ ication, reproduction, forwarding, or content disclosure is prohibited 

without the consent of t he origina l sender and may be un lawful. 

01/\~/\ME:D 
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RROUKHAVHlMHJIC. Al .r :01,1 BROOKHAVEN MEDICAL 

June 28, 2017 

Mr. Ben O'Hanlan 
Sealevel Systems Incorporated 
2779 Greenville Highway 
PO Box 830 
Liberty, SC 29657 

Dear Mr. O'Hanlan : 

I acknowledge receipt of your correspondence dated June 26,2017 to me with Invoice No 150195 (the 
"Invoice" ) from Seafevel Systems Incorporated ("Sealevel" ). Please be advised that Brookhaven Medical, 
Inc. ("Brookhave n"} acquired all o f the outstanding sha res of CreatiVasc Medical, Inc. ("CreatiVasc" } by 
merger effective March 5, 2015 . While Brookhaven is the parent company of its wholly owned subsidiary 
that acqui red CreatiVasc, Brookhaven did not and has not assumed any outstanding liabilities of the 
CreatiVasc en ti ty that existed immed iately prior to the merger . Moreover, CreatiVasc also denies any 
liability for the items set forth on the Invoice . It does not have a copy of any purported supply agreement 
supporting the Invoice. If in fact one exists, please send a copy to me. 

After discussions with Steve Johnson, it is also apparent that Sealevel was unable to produce a working 
device capable of any commercia lization. 

Accordingly, please consider this correspondence as a complete denial of any liability of either 
Brookhaven or CreatiVasc for yo ur Invoice . 

Robert E Altenbach 
General Counsel 

cc:: Jo hn M. Campbell, Esq. 
Nelson, Mullins, Riley & Scarborough, LLP 

MONARCH TOWER I 3621, PEACH TRff ROAD N.E, 5UIH 1150 Af l ANTA. GA 303 26 
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Subject: FW: Sealevel/CreatiVasc/Brookhaven/Diaxamed* [IWOV-imanage.FID230483] 

From: Fred Hutchison <fhutchison@hutchlaw.com> 
Sent: Friday, June 2, 2017 2:41 PM 
To: John Campbell <john.campbell@nelsonmullins.com> 
Cc: Nichole Hayden <nichole.hayden@nelsonmullins.com> 
Subject: RE : Sealevel/CreatiVasc/Brookhaven/Diaxamed* [IWOV-imanage.FID230483] 

John, our client closed on its asset purchase at the very end of December, and only bought assets and assumed one 
contract but did not assume any obligations to Sealevel. 

I have spoken with the client and there is no interest in pursuing a business relationship wit h Sea level. 

If you client has any cla ims, they need to be against Brookhaven Vascular (fka CreatiVasc) . 

Best, 

Fred 

From: Patty Waters (mailto:patty.waters@nelsonmullins.com] On Behalf Of John Campbell 
Sent: Thursday, June 1, 2017 4:26 PM 
To: Fred Hutchison <fhutchison@hutchlaw.com> 
Cc: Nichole Hayden <nichole.hayden@nelsonmullins.com>; John Campbell <john.campbell@nelsonmullins .com> 
Subject: Re: Sealevel/CreatiVasc/Brookhaven/Diaxamed* 

The most recent communication between Sealevel and CreatiVasc is attached. This is pretty close to when , 
we think, Diaxamed "purchased" CreatiVasc. Steve Johnson sent an email to Sealevel in early January under 
a Diaxamed signature label and Sealevel sales/engineering people had conversations with CreatiVasc 
personnel in early November 2016 about the production of new prototypes. 

Fred, we are just trying to figure out what is going on here. This is just not adding up for us. When did Steve 
Johnson tell you that the Sealevel supply agreement had been terminated? 

John 

Nelson Mullins 
John M. Campbell, Jr. 
Partner 
iohn.campbell@nelsonmullins.com 

Nelson Mullins Riley & Scarborough LLP 
Poinsett Plaza, Suite 900 
104 South Main Street, Greenville, SC 29601 
Tel : 864.250.2234 Fax: 864.232.2925 

DEFS 000004 

ROA 800



www.nelsonmullins.com 
(View Bio) 

Confidentiality Notice 

This message is intended exclusively for the individual or entity to which it is addressed. This communication 
may contain information that is proprietary, privileged, confidential or otherwise legally exempt from 
disclosure. 

If you are not the named addressee, you are not authorized to read, print, retain, copy or disseminate this 
message or any part of it. If you have received this message in error, please notify the sender immediately either 
by phone (800-237-2000) or reply to this e-mail and delete all copies of this message. 

2 
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Bob Altenbach 
Brookhaven Medical 
Monarch Tower 

SYSTEMS INCORPORATED 

3424 Peachtree Road N.E ., Suite 1150 
Atlanta , GA 30326 

Hi Bob, 

June 26, 2017 

Since DiaxaMed is not interested in engaging with Sealevel and the supply agreement was not assumed 
by DiaxaMED (and possibly not disclosed during the due di ligence phase), attached please find the 
balance of Sealeve/'s development fees incurred to date, minus the $10,000 already advanced. 

Very truly yours, 

Ben O'Hanlan 

cc: John M. Campbell, Esq. 
Nelson, Mullins, Riley & Scarborough, LLP 

Sealevel Systems Incorporated 2779 Greenville Highway t PO Box 830 libertv, Soulh Carolina 29657 USA 
Tel: 864.843.4343 fax: 864.843.3067 www.sealevel.com 

DEFS 000006 
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SEA~V~ 
SYSTEMS INCORPORATED 

Sealevel Systems, Inc. 
2779 Greenville Hwy. 
P.O. Box 830 
Liberty, SC 29657 U.S.A. 
Telephone: 864/843-4343 

Bill To: 

Brookhaven Medical 
Monarch Tower 
3424 Peachtree Rd NE, Ste 1150 
Atlanta, GA 30326 
UNITED STATES 

CRE001 I Ori~in 

Invoice 150195 
Invoice Date 06/13/17 

Ship To: 

Brookhaven Medical 
Monarch Tower 
3424 Peachtree Rd NE, Ste 1150 
Atlanta, GA 30326 
UNITED STATES 

Due upon receipt 
-Salesperson 

06113111 I 
Uni( Price _· . 

• .Discount %1 'J ;ax 
2386 2386 LABOR EA 125.00 

N 0 Engineering Labor 2466 less $10,000 NRE 

1 MISC EA 
0 Material costs - PROJECT9253 

Engineering labor and material costs for CreatiVasc project. 

Certificate of Compliance: Sea/eve/ Systems Inc. certifies that all materials Nontaxable Subtotal 
on this order have been manufactured, tested, and inspected to industry Taxable Subtotal 
standards and meet purchase order requirements and specifications. Tax 

Total Invoice 

23290.00 
N 

298250.00 

23290.00 

321540.00 
0.00 
0.00 

321540.QO 

Customer Original 
DEFS 000007 
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CERTIFIED TO BE A TRUE AND CORRECT COPY 
AS TAKEN FROM AND COMPARED WITH THE 

ORIGINAL ON FILE IN THIS OFFICE 

Feb 12 2025 
REFERENCE ID: 1825 734 

STATE OF SOUTH CAROLINA 
SECRETARY OF STATE 

ARTICLES OF MERGER 
Corporation - Domestic 

Filing Fee - $110.00 

TYPE OR PRINT CLEARLY IN BLACK INK 

Pursuant to S.C. Code of Laws §33-1 1-105, the undersigned as the surviving corporation in a merger, 
hereby submits the following infonnation: 

I. The name of the surviving corporation is CreatiVasc Medical, Inc. 

2. Attached hereto and made a part hereof is a copy of the Merger (see S.C. Code of Laws, Title 33, 
Ch. 11 ). Duplicate copies of the Plan of Merger !!!!W be attached in order for this fonn to be 
filed . 

3. Complete the following infonnation to the extent it is relevant with respect to each corporation 
which is a party to the transaction. 

(a) Name of the corporation ----=C=r=ea=t'-'--iV-'--a=s=c-'M-'-=ed='=·c=a=I ""'In=c=·-----------
Complete either (1) or (2), whichever is applicable. 

(I) [ ] Shareholder approval of the merger was not required (See S.C. Code of Laws 
§33-11-103(h)). 

(2) [x] The Plan of Merger was duly approved by shareholders of the corporation as 
follows: 

Number of Number of Votes Total Number of 
Outstanding Number of Votes Represented at the Votes Cast For 

Voting Group Shares Entitled to be Cast meeting AND Against* 
Common Stock 290,000 290,000 290,000 290,000 0 
Series A 
Common Stock 1,394,000 1,394,000 1,394,000 1,394,00 0 
Series B Common 1,333,178 1,333,178 1,333,178 1,313,528 19,650 
Series A Preferred 151,664 151,664 151,664 151,664 0 
Series A-1 259,434 259,434 259,434 259,434 0 
Preferred 

*NOTE: Pursuant to S.C. Code of Laws §33-11-105(a)(3)(ii), the corporation can alternatively state the 
total number of undisputed votes cast for the Plan Merger separately by each voting group with a 
statement that the number cast for the plan by each voting group was sufficient for approval by that voting 
group. 

(b) Name of the corporation =B.,_,ro=o=kh=a..:...ve=n.:....:..:.M=e:..:..rgc,.e=r-'C"'-o=rp'-"'--'-. ____________ _ 
Complete either (1) or (2), whichever is applicable. 

150310-0185 FILED: 03/10/2015 
CREATIVASC MEDICAL, INC 

WCSR 
3 11m11i1iii111i1miln11111m111n1111 

Mark Hammond South Carolina Secretary of State 

150310-0186 FILED: 03/10n015 
BROOKHAVEN MERGER CORP. 

lllllii1ii1ffifliiillllllllU Ell 
Mark Hammond South Carolina Secretary of State 

ROA 806



CERTIFIED TO BE A TRUE AND CORRECT COPY 
AS TAKEN FROM AND COMPARED WITH THE 

ORIGINAL ON FILE IN THIS OFFICE 

Feb 12 2025 
REFERENCE ID: 1826734 

(I) [x] Shareholder approval of the merger was not required (See S.C. Code of Laws 
§33- I 1-103(h)), 

Voting 
Group 

(2) [ J The Plan of Merger was duly approved by shareholders of the corporation as 
follows: 

Number of 
Outstanding 

Shares 

Number of 
Votes Entitled to 

be Cast 

Number of 
Votes 

Represented at 
the meeting 

Total Number of Votes Cast For 
AND Against* 

*NOTE: Pursuant to S.C. Code of Laws §33-11-105 (a )(3)(ii) the corporation can alternatively state the 
total number of undisputed votes cast for the Plan of Merger separately by each voting group with a 
statement that the number cast for the plan by each voting group was sufficient for approval by that voting 
group. 

4. Unless a delayed date is specified, the effective date of this document shall be the date it is 
accepted for filing by the Secretary of State (See S.C. Code of Laws §33- l-230(b)). ____ _ 

Date March 6, 2015 

WCSR 33270446vl 

CreatiVasc Medical, Inc. 

Name~ffp 

Signature Office 

Steven Johnson, Chief Executive Officer/President 
Type or Print N arne and Office 
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(c) Name of the corporation .::B:..:.ro.::.o::.:kh=a:....:v..::e.,.,n'"'M'-='e=-d=-=ic::a.:,l-=I~n-=-'c.'---____________ _ 
Complete either (J) or (2), whichever is applicable. 

Voting 
Group 

(I) [x] Shareholder approval of the merger was not required (See S.C. Code of Laws 
§33-l l-103(b)), 

(2) [ J The Plan of Merger was duly approved by shareholders of the corporation as 
follows : 

Number of 
Outstanding 

Shares 

Number of 
Votes Entitled to 

be Cast 

Number of 
Votes 

Represented at 
the meeting 

Total Number of Votes Cast For 
AND Against• 

*NOTE: Pursuant to S.C. Code of Laws §33-11-105 (a )(3)(ii) the corporation can alternatively state the 
total number of undisputed votes cast for the Plan of Merger separately by each voting group with a 
statement that the number cast for the plan by each voting group was sufficient for approval by that voting 
group. 

WCSR 33270446v I 
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AGREEMENT AND PLAN OF MERGER 

by and among 

BROOKHAVEN MEDICAL, INC., 

a Delaware Corporation 

BROOKHAVEN MERGER CORP. 

a South Carolina Corporation 

CREATIVASC MEDICAL, INC. 

a South Carolina Corporation 

and 

TIMOTHY REED, Shareholders' Representative 

Dated as of February 5, 2015 
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AGREEMENT AND PLAN OF MERGER 

AGREEMENT AND PLAN OF MERGER, dated February 5, 2015, among 
BROOKHAVEN MEDICAL, INC., a Delaware corporation ("Parent"), BROOKHAVEN 
MERGER CORP., a South Carolina corporation and a direct wholly-owned subsidiary of 
Parent ("Merger Sub"), CREATIV ASC MEDICAL, INC., a South Carolina corporation 
("Company'') and TIMOTH REED, a South Carolina resident ("Shareholders' 
Representatin" and individually "Reed"). 

RECITALS 

A. The Board of Directors of Company, on the terms and subject to the conditions 
set forth herein, has unanimously: (i) approved this Agreement; and (ii) detennined to 
recommend that the Shareholders adopt this Agreement. 

B. The respective Boards of Directors of Parent and Merger Sub have unanimously 
approved this Agreement and determined that the Merger is in the best interests of their 
respective corporations. 

C. Parent, Merger Sub and Company desire to: (i) make certain representations and 
warranties; (ii) enter into certain covenants and agreements in connection with the Merger; and 
(iii) prescribe various conditions to the Merger. 

NOW, THEREFORE, in consideration of the Recitals and the mutual covenants, 
conditions and agreements set forth herein, and for other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, it is hereby agreed as follows: 

ARTICLEI 
DEFINITIONS 

Section 1.01. Definitions. Except as specified otherwise, when used in this Agreement 
and any Exhibits or Schedules, the following tenns shall have the meanings specified (such 
meanings shall also be applicable to the plural use of such terms herein): 

"Action" means any claim, action, cause of action, demand, lawsuit, arbitration, inquiry, 
audit, notice of violation, proceeding, litigation, citation, summons, subpoena or investigation of 
any nature, civil, criminal, administrative, regulatory or otherwise, whether at law or in equity; 

"Affiliate" means with respect to any Person, any other Person that, directly or 
indirectly, through one or more intermediaries, controls, is controlled by, or is under common 
control with, such Person; for purposes of this definition "control" (including, with correlative 
meanings, the terms "controlling", "controlled by'' and "under common control with") as applied 
to any Person, means the possession, directly or indirectly, of the power to rurect or cause the 
direction of the management and policies of that Person, whether through the ownership of 
voting securities, by contract or otherwise; 

"Affiliate Agreement" has the meaning set forth in Section 4.08(a)(xii); 

"Affiliate Group" means any affiliated group in accordance with Section 2504 of the 
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Code or any comparable or analogous group under applicable law. 

- - ----------------

"Agreement" means this Agreement and Plan of Merger, together with the Schedules 
and Exhibits, as the same shall be amended from time to time in accordance with the terms 
hereof; 

. , 
"Benefit Arrangements" means a benefit program or practice (whether contractual, 

discretionary or otherwise) providing for bonuses, incentive compensation, vacation pay, 
severance pay, insurance, restricted stock, stock options, employee discounts, company cars, 
tuition reimbursement or any other perquisite or benefit (including, without limitation, any fringe 
benefit under Section 132 of the Code) to employees, officers or independent contractors of 
Sellers that is not a Plan; 

''Business" means the research, development, sale and distribution of medical products; 

''Business Corporation Act" has the meaning set forth in Section 2.01; 

"Capital Stock" shall mean the Stock and the Preferred Stock as set forth in Section 
4.03(a); 

"CERCLA" means the Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980, as amended by the Superfund Amendments and Reauthorization Act of 
1986, 42 U.S.C. §§ 9601 et seq.; 

"CertJflcate of Merger'' has the meaning set forth in Section 2.02 hereof; 

"Certificates" has the meaning set furth in Section 2. 06 hereof; 

"Closing" means the conference to be held at 10:00 a.m., Atlanta, Georgia time on the 
Closing Date at the offices of _______ _____________ or at 
such other time and place as the parties may mutually agree to in writing, at which the 
transactions contemplated by this Agreement shall be consummated; 

"Closing Date" means such date as the parties may mutually agree upon in writing 
within three (3) business days, after all of the conditions set forth in Articles Vlll and IX hereof 
have been satisfied or waived, other than those conditions which by their terms are intended to 
be satisfied at Closing. The Closing shall be deemed effective as of 12:01 a.m.. on the Closing 
Date; 

'-Code" means the Internal Revenue Code of 1986, as amended, and any regulations 
promulgated thereunder, and any amendments or any substitute or successor provisions thereto; 

"Company" means CreatiVasc Medical, Inc.; 

"Company Common Stock" means the outstanding shares of Common Stock no par 

value of Company; 
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"Company Financial Statements" means the audited financial statements of Company 
described in Section 4.12(a); 

"Company Intellectual Property" has the meaning set forth in Section 4.09(a); 

"Company Officer's Certificate'' means the certificate of the Secretary of Company in 
the form of Exhibit "A" attached hereto; 

"Company Performance Certificate" means a certificate of the Chief Executive Officer 
of Company in the form of Exhibit "B" attached hereto; 

"Company Stock Option" has th~ meaning set forth in Section 2.07(a); 

"Continuing Employee" has the meaning set forth in Section I 0.03(b); 

"Contracts" means all contracts, leases, deeds, Mortgages, licenses, instruments, notes, 
commitments, undertakings, indentures, joint ventures and all other agreements, commitments 
and legally binding arrangemenm, whether written or oral; 

"Costs" has the meaning set forth in Section l0.04(a); 

"Covered Person" has the meaning set forth in Section 10.04(a); 

"Current Indemnity Provisions" has the meaning set forth in Section 10.04(a); 

"Defaulting Party" has the meaning set forth in Section 11.02 hereof; 

"DGCL" means the Delaware General Corporation Law; 

"D&O Insurance" has the meaning set forth in Section 10.04(c); 

"Dissenters' Provisions" has the meaning set forth in Section 2.09 hereof; 

"Dissenting Shares" bas the meaning set forth in Section 2.08; 

"Effective Time" bas the meaning set forth in Section 2.02 hereof; 

"Employees" means those Persons employed by Company immediately prior to the 
Closing; 

"Employee Benefit Plans" means any Plan or Benefit Arrangement in which any 
current, former or retired employee of Company pa1ticipates; 

"Employment and Nortcompetition Agreement" means Agreements between 
Company, Steve Johnson, President, Ronald Young, Vice President and Comptroller and Frank 
Patterson, Vice President, Engineering, each shall be for a tenn of five years and in a funn 
reasonably acceptable to the parties and which the parties will negotiate in good faith between 
the date hereof and Closing. 
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"Environmental Claim" means any Action, Governmental Order, lien, fme, penalty, or, 
as to each, any settlement or judgment arising therefrom, by or from any Person alleging liability 
of whatever kind or nature (including liability or responsibility for the costs of enforcement: 
proceedings, investigations, cleanup, governmental response, removal or remediation, natural. 
resources damages, property damages, personal injuries, medical monitoring, penaltit'3, 
contribution, indemnification and injunctive relief) arising out of. wed on or resulting from: (a) 
the presence, Release of, or exposure to, any Hazardous Materials; or (b) any actual or a1leged 
non-compliance with any Environmental Law or term or condition of any Environmental Permit; 

''Environmental Law" means any applicable Law, and any Governmental Order or 
binding agreement with any Governmental Authority: (a) relating to pollution (or the cleanup 
thereof) or the protection of natural resources, endangered or threatened species, human health or 
safety, or the environment (mcluding ambient air, soil, surface water or groundwater, or 
subsurface strata); or (b) concerning the presence of, exposure to, or the management, 
manufacture, import, export, use, containment, storage, recycling, reclamation, reuse, treatment, 
generation, discharge, transportation, processing, production, disposal or remediation of any 
Hazardous Materials. The term "Environmental Law" includes, without limitation, the 
following (including their implementing reiuiations and any state analogs): the Comprehensive 
Environmental R~ponse, Compensation,' and Liability Act of 1980, as amended by the 
Superfund Amendments and Reauthorization Act of 1986, 42 U.S.C. §§ 9601 et seq.; the Solid 
Waste Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976, as 
amended by the HB2Mdous and Solid Waste Amendments of 1984, 42 U.S.C. §§ 6901 et seq.; 
the Federal Water Pollution Control Act of 1972, as amended by the Clean Water Act of 19n, 
33 U.S.C. §§ 1251 et seq.; the Toxic Substances Control Act of 1976, as amended, 15 U.S.C. §§ 
2601 et seq.; the Emergency Planning and Community Right-to-Know Act of 1986, 42 U.S.C_ §§ 
11001 et seq.; the Clean Air Act of 1966, as amended by the Clean Air Act Amendments of 
1990, 42 U.S.C. · §§ 7401 et seq.; and the Occupational Safety and Health Act of 1970, as 
amended, 29 U.S.C. §§ 651 et seq.; 

"Environmental Notice,, means any written directive, notice of violation or infraction, 
or notice respecting any Environmental Claim relating to actual or alleged non-compliance with 
any Environmental Law or any term or condition of any Environmental Permit; 

"Environmental Pennlt'' means any Permit, license, letter, clearance, consent, waiver, 
closure, exemption, decision or other action required under or issued, granted, given, authorized 
by or made pursuant to Environmental Law; 

"Equity Securities" of any Person means: (a) any capital stock, partnership, 
membership, joint venture or other ownership or equity interest, participation or securities 
(whether voting or non-voting, whether preferred, common or otherwise, and including phantom 
stock, stock appreciation, contingent interest or similar rights); and (b) any option, warrant, 
security or other right (including debt securities) directly or indirectly convertible into or 
exercisable or exchangeable for, or otherwise to acquire directly or indirectly, any stock. interest, 
participation or security descnbed in clause (a) above; 

''ERISA,, means the Employee Retirement Income Security Act of 1974, as amended; 

4 
wc.m J291816Jv7 

ROA 818



CERTIFIED TO BE A TRUE AND CORRECT COPY 
AS TAKEN FROM AND COMPARED WITH THE 

ORIGINAL ON FILE iN THIS OFFiC_E . 

Feb 12 2025 
REFERENCE ID: 1826734 

"Event of Loss" means any loss, taking, condemnation, damage or destruction of or to 
any of the assets of Company; 

"Exchange Agent" means the Shareholders' Representative; 

"Exchange Fond" ha3 the meaning~et forth i.n Section 2.06; 

"Exhibits" means those exhibits attached to this Agreement which are incorporated 
herein and made a part hereof; 

"Financial Report" has the meaning set forth in Section 6.04; 

"FMI" shall mean FutureMatrix Interventional, Inc., a Texas corporation; 

"GAAP" means United States generally accepted accounting principles as consistently 
applied by Company; 

"Governmental Authority,, means any federal, state, local or foreign government or 
political subdivision' thereof, or any agency or instrumentality of such government or political 
subdivision, or any self-regulated organization or other non-governmental regulatory authority or 
quasi-governmental authority (to the extent that the rules, regulations or orders of such 
organization or authority have the force of Law), or any arbitrator, court or tribunal of competent 
jurisdiction; 

"Governmental Order" means any order, writ, judgment, injunction, decree, stipulation, 
determination or award entered by or with any Governmental Authority; 

"Hazardous Materials" means any wastes, substances, or materials (whether solids, 
liquids or gases) that are deemed hazardous, toxic, pollutants, or contamirumts, including without 
limitation, substances defined as "hazardous wastes,'' "hazardous substances," "toxic 
substances," "radioactive materials," or other similar designations in, or od1erwise subject to 
regulation under, any Environmental Laws. "Hazardous Materials" includes but is not limited 
to polychlorinated bipbenyls PCBs, asbestos, asbestos cootaining materials, radon, cadmium, 
lead-based paints, infectious wastes, radioactive materials and wastes and petroleum and 
petroleum products (including, without limitation, crude oil or any fraction thereof); 

"Indebtedness for Borrowed Money" me1U1S the principal amount of indebtedness of 
Company for borrowed money, including any Mortgages, and indebtedness to third parties with 
a maturity date of greater than twelve months and any accrued and unpaid interest in respect of 
the foregoing; 

Shareholder "Intellectual Property" has the meaning set forth in Section 4.09(a); 

''Intellectual Property Registrations" has the meaning set forth in Section 4.09(b); 

"Interim Financial Statements" has the meaning set forth in Section 4.12(b ); 
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''Investor Representation Statement" means the Statement of Representations in the 
form attached hereto as Exhibit "C" 

"Inventory" means all inventories used in the Business, including but not limited to raw 
materials, work-in-process, fmished goods, spare parts and supplies; and including all Inventory 
in transit, on order and not yet delivered, or delivered and not yet paid, and all rights with respect 
to the processing and completion of any worics-in-proccss; 

nlPO" means the initial public offering of shares of Common Stock of Parent pursuant to 
the filing ofa Form S-1 Registration Statement with the SEC pursuant to the Securities Act and 
underwritten by a nationally recognized registered broker-dealer firm; 

"IRS" means the Internal Revenue ,~ice; 

"Knowledge of Company" or "Company's Knowledge" or any similar knowledge 
qualifications means the actual knowledge after due inquiry (which is reasonable under the 
circumstances including reviewing matters with those employees having responsibility for a 
given subject area) of Steve Johnson. President, and Ronald Young, Vice-President, Finance and 
Chief Financial Officer; 

"Law'' means any statute, law, ordinance, regulation, rule, code, order, constitution, 
treaty, common law, judgment, decree, other requirement or rule of law of any Governmental 
Authority; 

''Leases., means aU leases, subleases and other agreements of occupancy of Real 
Property and tangible personal property to which Company is a party; 

"Licensed Intellectual Propet·ty" has the meaning set forth in Section 4.09(a); 

"Llabillties" has the meaning set furth in Section 4.13(a) hereof; 

''Lien" means any Mortgage, deed of trust, pledge, hypothecation, security interest, 
encumbrance, claim, lien, lease (including any capitalized lease) or charge of any kind, whether 
voluntarily incurred or arising by operation of law or otherwise, including without limitation any 
agreement to give or grant any of the foregoing, any conditional sale or other title retention 
agreement and the filing of or agreement to give any financing statement with respect to any of 
the assets of Company under the Uniform Commercial Code of the State of South Carolina or 
comparable law of any other jurisdiction; 

"Market Value of the Shares" means an aggregate of $23,957,996 of the Merger 
Consideration based on the price of the Parent's Common Stock in the IPO as established by its 
underwriters; 

"Material Adverse Effecf' means a material adverse effect, event or occurrence on the 
financial condition, assets, liabilities, operations or results of operations of Company taken as a 
whole, excluding any such effect resulting from or arising in connection with: (i) the entering 
into or performance of this Agreement, the transactions contemplated by this Agreement or the 
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announcement thereof; (ii) changes or conditions generally affecting the industries in which 
Company operate; (iii) acts of war, terrorism, terrorist acts or similar perils; (iv) changes in 
general economic, regulatory or political conditions; (v) chang~ in GAAP; (vi) change in Law; 
or (vii) changes in the credit markets in general, including material changes in interest rates or 
the availability of financing; provided that the exclusions set forth in clauses (ii) through (vii) 
shall not apply to any effect, event or occurrence disproportionately affecting Company, any of 
its Subsidiaries, or the Business; 

"Material Contracts" has the meaning set forth in Section 4.08(a); 

"Material Lease" means: (i) any Lease for Real Property; (ii) any Lease under which 
Company is the lessor under which the annual rental payments received by Company is $50,000 
or more; and (iii) any other Lease under which the annual rental payments are $50,000 or more; 

"Merger'' has the meaning set forth in Section 2.0l(a) hereof; 

"Merger Consideration" means 1,050,260 shares of the Series B Preferred Stock, $.001 
par value of Parent, as adjusted pursuant to Sections 2.05(c) and 2.05(d); 

"Merger Sob" means Brookhaven Merger Corp., a South Carolina corporation; 

"Merger Sub Common Stock" hafthe meaning set forth in Section 2.05 hereof; 

"Merger Sub's Officer's Certificate" means the certificate of the Secretary of Merger 
Sub in the form of Exhibit "D" attached hereto; 

''Merger Sub's Performance Certificate" means the certificate of the President and 
Secretary of Merger Sub in the form of Exhibit "E" attached hereto; 

"Mortgage" means a written instrument which grants an interest in reaJ property to 
secure payment of a debt or the performance of an obligation; 

"Most Recent Balance Sheet'' means the balance sheet contained within the most recent 
Financial Report delivered pursuant to Section 6.04; 

"Off-the-Shelf Computer Software" means mass marketed software sold through retail 
channels of trade for use on a single computer, the use of which is governed by a shrinkwrap or 
clickwrap license; 

"Parent" means Brookhaven Medical, Inc., a Delaware corporation; 

"Parent Common Stock" means th~ Common Stock, par value $0.001 per Share of 
Parent; • 

"Parent Financial Statement" has the meaning set forth in Section 5.lO(a); 

"Parent Interim Finaucta.J Statements" has the meaning set forth in Section 5 .1 O(b); 
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"Parent's Officer's Certiftcate" means the certificate of the Secretary of Parent in the 
form of Exhibit "F' attached hereto; 

"Parent's.Performance Certificate'' means the certificate of the President and Secretuy 
of Parent in the form of F.xhibit "G" attached hereto; 

"PermJts" means all permits, licenses, franchises, approvals, authorizations, 
registrations, certificates, variances and sitµilar rights obtained, or required to be obtained, from 
Governmental Authorities, including without limitation any Environmental Permits; 

"Permitted Liens" means the following Liens: (a) Liens existing on the Closing Date to 
remain on the assets of Company after the Closing as listed on Schedule 4.06 and Liens securing 
other debts that Parent elects to have the Surviving Corporation assume and pay in the ordinary 
course; (b) Liens for Taxes, assessments or other governmental charges or levies not yet due; (c) 
statutory Liens of carriers, warehousemen. mechanics', materialmen's and other Liens imposed 
by law created in the ordinary course of business of Company consistent with past practices for 
amounts not yet due; (d) Liens (other than any Lien imposed by BRISA) incurred or deposits 
made in tho ordinary course of business of Company consistent with past practices in connection 
with worker's compensation, unemployment insurance or other types of social security; (e) with 
respect to interests in real property, minor defects of title, easements, rights-of-way, restrictions 
and other similar charges or encumbrances not materially detracting from the value of such real 
property or interfering with the ordinary conduct of the use of such property; (f) Liens created in 
favor of lessors pursuant to the Leases (but not including statutory Liens of any landlord with 
respect to any fixtures or equipment); and (g) Liens created by or through Parent, Merger Sub or 
any of their Affiliates; 

"Person'' means any natural person, general or limited partnership, corporation, 
association, limited liability company or otµer entity; . 

''Plan" means any plan, program or arrangement, whether or not written, that is or was: 
(a) an "employee benefit plan" as such term is defined in Section 3(3) of BRISA and (i) which 
was or is established or maintained by Company, (ii) to which Company contributed or was 
obligated to contribute or to fund or provide benefits, or (iii) which provides or promises benefits 
to any person who performs or who has performed services for Company and because of those 
services is or bas been (A) a participant therein, or (B) entitled to benefits thereunder; (b) an 
"employee pension benefit plan" as such term is defined in Section 3(2) of ERISA, including, 
without limitation. any such plan that satisfies, or is intended by Company to satisfy, the 
requirements for tax. qualification described in Section 401 of the Code~ (c) a "multiemployer 
plan" as such term is defined in Section 3(37) of ERJSA; or (d) an "employee welfare benefit 
plan" as such term is defined in Section 3(1) of BRISA; 

"Post-Closing Ta:t Period" means any taxable period beginning after the Closing Date 
and, with respect to any taxable period beginning before and ending after the Closing Date, the 
portion of such taxable period beginning after the Closing Date; 

''Post-Closing Taxes" means Taxes of Company for any Post-Closing Tax Period; 

8 
WCSR 32928263v7 

---------------- ------~- - ROA 822



CERTIFIED TO BE A TRUE AND CORRECT COPY 
AS TAKEN FROM .I\ND COMPARED WITH THE 

ORIGINAL ON FILE IN THIS OFFICE 

Feb 12 20 25 
REFERENCE ID: 1826734 

. .. •,•,-· 

"Pre-Closing Tax Period" m~ any taxable period ending on or before the Closing 
Date and, with respect to any taxable period beginning before and ending after the Closing Date, 
the portion of such taxable period ending on and including the Closing Date; 

"Pre-Closing Taxes" means Taxes of Company for any Pre-Closing Tax Period; 

~roprietary Rights and Non-Disclosure Agreement" means the agreement in the 
form attached hereto as Exhibit ''H"; 

"Real Property" means the real property owned, leased or subleased by Company 
(provided that in the case of a leasehold interest, Real Property means only that portion of the 
property actually leased by Company), and all buildings, improvements and fixtures thereon; 

"Registration Rights Agreement" means the agreement in the form of Exht'bit "I" 
attached hereto; 

"Release" means any actual or thr~atened release, spilling, leaking, pumping, pouring, 
emitting, emptying, discharging, injecting, escaping, leachiog, dumping, abandonment, disposing 
or allowing to escape or migrate into or through the environment (including, without limitation, 
ambient air (indoor or outdoor), surface water, groundwater, land surface or subsurface strata or 
within any building, structure, facility or fixture); 

''Requisite Company Vote,, has the meaning set forth in Section 6.12; 

"Schedules" means those schedules referred to in this Agreement which have been 
bound in that separate volume by or on behalf of the parties, and delivered concurrently with the 
execution of this Agreement, which volume is hereby incorporated herein and made a part 
hereof; 

"Series B Preferred Stocku means the Series B Preferred Stock, par value $0.001 per 
Share of Parent pursuant to the Certificate of Designations, Powers and Preference and other 
Special Rights in the form of Exhibit "J"; 

"Shareholders' Meeting'' has the meaning set forth in Section 4.02; 

"Shareholders" means those Persons holding Capital Stock in Company as of the 
Effective Time; 

"Shareholders' Representative" means Tjmothy Reed or any successor appointed 
pursuant to Section 10.02 hereof, 

"Straddle Period" means any taxable period beginning on or before the Closing Date 
and ending after the Closing Date; 

"Surviving Corporation" has the meaning set forth in Section 2.0l(a); 

"Tax" means any federal, state, locai or foreign income, gross receipts, license, payroll, 
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employment, excise, severance, stamp, occupation, premium, wind.fall profits, environmental 
(including taxes under Code Section 59A), customs duties, capital stock, franchise, profits, 
withholcling. social security (or similar)," unemployment, disability, real property, personal 
property, sales, use, transfer, registration, value added, alternative or add-on minimum, 
estimated, or other tax of any kind whatsoever, including any interest, penalty, or addition 
thereto, whether disputed or not; 

"Tax Return" means any renun, declaration, report, claim for reftmd, information return 
or statement or other document relating to Taxes, including any schedule or attachment thereto, 
and including any amendment thereof; 

''Transaction Documents" means this Agreement, the Closing Escrow Agreement, the 
Indemnification Escrow Agreement, the Employment and Noncompetition Agreement, and the 
other documents, instruments and agreements required or contemplated herein or therein to be 
executed and/or delivered by the parties; 

"Transaction Expenses'• means .the sum of the amount of the fees, commissions, 
expenses or other amounts that have been incurred by or on behalf of Company or Parent in 
connection with the preparation. negotiation and execution of this Agreement or any other 
Transaction Document and the consummation of the transactions contemplated hereby and 
thereby, including without limitation fees and ex.penses of any broker, investment banker, 
financial advisor, any legal and accounting fees and expenses; 

Section 1.02. Singular/Plural; Gender. Where the context so requires or permits, the 
use of the singular form includes the plural, and the use of the plural fonn includes the singular, 
and the use of any gender includes any and all genders. 

Section 2.01. The Merger. 

ARTICLE II 
THE MERGER 

(a) Subject to the temJs and conditions of this Agreement, and in accordance 
with the DGCL and the Soulh Carolina Business Corporation Act of 1988 {the "BusJoess 
Corporation Act"), at the Effective Time: (i) Merger Sub shall be merged with and into 
Company and the separate corporate existence of Merger Sub shall thereupon cease; (ii) 
Company shall be the surviving corporation and shall continue to be governed by the 
applicable Law of the State of South Carolina; and (iii) the separate corporate existence of 
Company with all its rights, privileges, immunities, powers and franchises shall continue 
unaffected by the foregoing transactions (the "Merger"). The corporation surviving the 
Merger is sometimes hereinafter referred to as the ''Surviving Corporation." The Merger 
shall have the effects set forth in applicable provisions of the Business Corporation Act. 

, , 
(b) At the Effective Tune, subject to Section 10.04(b): (i) the certificate of 

incorporation of Company shall be amended to read as set forth in Exhibit .. K'' and, as so 
amended, shall be the certificate of incorporation of the Surviving Corporation untt1 
thereafter changed or amended as provided therein or by applicable Laws; and (ii) the 
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bylaws of Company shall be amended to read as set forth in Exhibit "L" and, as so 
amended, shall be the bylaws of the Surviving Corporation until thereafter changed or 
amended as pmvided therein, in the certificate of incorporation of the Surviving 
Corporation, or by applicable Laws. 

Section 2.02. Effecttye Ttme. Subject to the provisions of this Agreement, Parent, 
Merger Sub and Company shall cause a certificate of merger (the "Certificate of Merger") to be 
executed and filed on the Closing Date ( or on such other date as Parent and Company may agree) 
with the Secretary of State of the State of South Carolina in accordance with the relevant 
provisions of tbe Business Corporation Act and shall make all other filings or recordings 
required under the Business Corporation Act 1D give effect to the Merger as contemplated 
hereby. The Merger shall become effective at the time such Certificate of Merger has been duly 
filed with the Secretary of State of the State of South Carolina or such later date and time as is 
agreed upon by the parties and specified in the Certificate of Merger, such date and time 
hereinafter refe1Ted to as the ''E1fective Time." 

Section 2.03. Directors and Officers of the Surviying Corporation. Subject to 
applicable Laws, the directors of Merger Sub immediately prior to the Effective Time shall, from 
and after the Effective Time, be the directors of the Surviving Corporation, and the officers of 
Merger Sub immediately prior to the Effective Time shall, from and after the Effective Time, be 
the officers of the Surviving Corporation, in each case until their respective successors shall have 
been duly elected, designated or qualified, or until their earlier death, resignation or removal in 
accordance with the Swviving Corporation's certificate of incorporation and bylaws. At the 
Effective Time, the directors of the Company immediately before the Effective Time shall 
become a board of advisors to the Sw-viving Corporation (the "Board of Advisors"). The Board 
of Advisors shall not be paid and shall advise the officers and directors of the Surviving 
Corporation on a non-binding basis from time to time. 

Section 2.04. Subsequent Actions. If, at any time after the Effective Time, the 
SurviVing Corporation shall determine, in iis sole discretion, or shall be advised, that any deeds, 
bills of sale, instruments of conveyance, assignments, assurances or any other actions or things 
are necessary or desirable to vest, perfect or confirm of record or otherwise in the Surviving 
Corporation its right. title Qr interest in, to or under any of the rights, properties or assets of either 
of Company or Merger Sub acquired or to be acquired by the Surviving Corporation as a result 
of, or in connection with, the Merger or otherwise to carry out this Agreement, then the officers 
and directors of the Surviving Corporation shall be authorized to execute and deliver, in the 
name and on behalf of either Company or Merger Sub, all such deeds, bills of sale, instruments 
of conveyance, assignments and assurances and to take and do, in the name o.nd on behalf of 
each of such corporations or otherwise, all such other actions and things as may be necessary or 
desirable to vest, perfect or confum any and all right, title or interest in, to and under such rights, 
properties or assets in the Surviving Corporation or otherwise to carry out this Agreement. 

Section 2.05. ,Effect of the Merger on the Capital Stock of the Constituted 
Company. As oftl1e Effective Time, by virtue of the Merger and without any action on the part 
of the Shareholders of Company or holders of common stock, par value $.001 per share, of 
Merger Sub (the "Merger Sub Common Stock"): 
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(a) Each issued and outstanding share of Merger Sub Common Stock shall be 
converted into and become one fully paid and nonassessable share of comm.on stock, no par 
value per share, of the Surviving Corporation. 

(b) Any shares of Capital Stock owned by Parent, Merger Sub or any other 
direct or indirect wholly-owned Subsidiary of Parent shall be cancelled and shall cease to 
exist, and no consideration shall be delivered in exchange therefor. 

(c) Each ism.ied and outstanding share of Common Stock and Preferred Stock of 
the Company (all "Equity Securities'') (other than shares of Stock to be cancelled in 
accordance with Section 2.05(b) and other than Dissenting Shares) shall be converted 
automatically into and thereafter represent the right to receive its pro-rata portion of the 
Merger Consideration. From and after the Effective Time, all such shares of Capital Stock 
shall no longer be outstanding and shall automatically bo cancelled and shall cease to exist, 
and each holder of a certificate formerly representing any such shares of Capital Stock shall 
cease to have any rights with respect thereto, except the right to receive the Merger 
Consideration. No cash shall be paid for any of the Company Capital Stock. 

(d) The Merger Consideration shall be adjusted to reflect IIDY change in the 
number of s~ of Capital Stock issued and outstanding as of the Effective Time by 
reason of any stock dividend, stock split. recapitalization, combination, ex.change of shares, 
merger, consolidation, reorganization or the like or any other change in the corporate or 
capital structure; provided boweveJ, that nothing in this Section 2.05(d) shall be construed 
as permitting Company to take any action or enter into any transaction otherwise prolubited 
by this Agreement. 

(e) The shares of Series B Preferred Stock to be issued pursuant to this Section 
2.05 shall not have been registered and shall be characterized as "restricted securities" 
under the federal securities laws, and under such laws such shares may be resold without 
registration. under the Securities Act of 1933, as amended (the "Securities Act''), only in 
certain limited circumstances. Each certificate evidencing sbarei; of Series B Preferred 
Stock to be issued pmsuant t.o this Section 2. 05 shall bear the following legend: 

"THE SHARES REPRESENTED BY nns CERTIFICATE HA VE BEEN 
ACQUIRED FOR INVESTMENT AND HA VE NOT BEEN REGISTERED 
UNDER THE SECURITIES ACf:OF 1933. SUCH SHARES MAY NOT BE 
SOLD OR OTHERWISE TRANSFERRED IN 11IE ABSENCE OF SUCH 
REGISTRATION WITHOUT AN EXEMPTION UNDER THE SECURITIES 
ACT OR AN OPINION OF LEGAL COUNSEL REASONABLY 
ACCEPTABLE TO TIIE COMPANY TIIAT SUCH REGISTRATION IS NOT 
REQUIRED." 

and any legends required by state securities laws. 

Section 2.06. Exchange of Stock Certificates. 
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(a) No later than three (3) business days before the Effective Time, Parent shall 
deliver to the Exchange Agent (to bt;.appointed by Parent and approved by the Company) 
for deposit into the Exchange Fund certificates which immediately prior to the Effective 
Time represents outstanding Stock (the «certificates") and whose shares of Stock will be 
converted pursuant to Section 2.05 into the right to receive the Merger Consideration: (i} a 
letter of transmittal (which shaU be in such fonn and have such other provisions as are 
reasonably acceptable to Company); and (ii) instructions from the Exchange Agent for 
effecting the surrender of the Certificates in exchange for recdpt of the Merger 
Consideration. Upon surrender of a Certificate for cancellation to Exchange Agent, 
together with such letter of transmittal, duly executed, the holder of such Certificate shall 
be entitled to receive in exchange therefor the Merger Consideration for each share of 
Stock formerly represented by such Certificate. · The Merger Consideration shall be 
delivered at the Closing or, if later, upon Exchange Agent's receipt of such documents and 
the Certificate so surrendered shall forthwith be caru:elled. ff the Merger Consideration is 
to be delivered to a Person other than the Person in whose name the surrendered Certificate 
is registered, then it shall be a condition precedent of delivery that (x) the Certificate so 
surrendered shall be properly endorsed or shall be otherwise in proper form for transfer, 
and (y) the Person requesting such payment shall have paid any transfer and other taxes 
required by reason of the payment of the Merger Consideration to a Person other than the 
registered holder of the Certificate surrendered or shall have established to the satisfaction 
of the Surviving Corporation that such tax either bas been paid or is not required to be paid. 
Until surrendered as contemplated by this Section 2.06, each Certificate shall be deemed at 
any time after the Effective Time to represent only the right to receive the Merger 
Consideration as contemplated by Section 2.05 and this Section 2.06, without interest 
thereon. 

(b) At the Effective Time, the stock transfer books of Company shall be closed 
and thereafter there shall be no further transfers of Stock on the records of Company, other 
than transfers that occurred before the Effective Time. 

(c) From and after the Effective Time, the holders of Certificates outstanding 
immediately prior to tbe Effective Time shall cease to have any rights with respect to such 
shares of Stock except as otherwise provided for herein or by applicable Laws. u: after the 
Effective Time, Certificates are presented to the Surviving Corporation for any reason, they 
shall be cancelled and exchanged as provided in this Article IL 

(d) Any portion of the Exchange Fund which remains undistributed to the 
Shareholders of the Company one year after the Effective Time shaU be delivered to Parent 
upon demand, and any Shareholders of Company who have not previously complied with 
this Section 2.06 shall thereafter look only to Parent for payment of their claim for the 
Merger Consideration. 

.. •· 
(e) In the case of any Certificate claimed to have been lost, stolen or de5troyed, 

upon the making of an affidavit of that fact by the Person claiming such Certificate to be 
lost, stolen or destroyed and, if reasonably required by the Surviving Corporation, the 
posting by such Person of a bond in such customary amount as the Surviving Corporation 
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may direct, as indemnity against any claim that may be made against it with respect to such 
Certificate, Parent will issue in exchange for such lost, stolen or destroyed Certificate 
payment in the amount of tho number of shares of Stock represented by such lost, stolen or 
destroyed Certificate multiplied by the Merger Consideration payable as contemplated by 
this Section 2.06, without interest thereon. 

(f) Nohvithstanding the foregoing, none of Parent, Merger Sub, Company or 
the Surviving Corporation shall be liable to any holder of a Certificate for Merger 
Consideration properly delivered to a. public official pursuant to any applicable abandoned 
property, escheat or similar Law. -

Sedion 2.07. Treatment of Stock Options . 

(a) The Company shall take all requisite action so that, at the Effective Time, 
each option to acquire shares of Company Common Stock ( each, a "Company Stock 
Option") that is outstanding immediately prior to the Effective Time, whether or not then 
vested or exercisable, shall be, by virtue of the Merger and without any action on the part 
of Parent, Merger Sub, the Company, the holder of that Company Stock Option or any 
other Person, cancelled and converted into a replacement option (a "Replacement 
Option") to purchase Parent Common Stock on the same tcnns and conditions as were 
applicable to such Company Stock Option and at an exercise price adjusted to account for 
the exchange ratio and number of shares of Parent Common Stock issuable to such a 
holder. For the avoidance of doubt, the Replacement Options issued to holders of 
Company Stock Options shall provide for the aggregate purchase of 251 ,134.92 shares of 
Parent Common Stock, with each option at an exercise price of $7.635 per share. 

(b) At or prior to the Effective Time, the Company, the Company Board and the 
compensation committee of such board, as applicable, shall adopt any resolutions and take 
any actions (including obtaining any employee consents) that may be necessary to 
effectuate the provisions of this Secti6n 2.07. 

Section 2.08. Dissenting Shares. 

(a) Notwithstanding anything in this Agreement to the contrary, Stock 
outstanding immediately prior to the Effective Time and held by a holder who is entitled to 
demand and properly demands appraisal of such shares of Stock ("Dissenting Shares") 
pursuant to, and who complies in all respects with, applicable provisions of the Business 
Corporation Act (the "Dissenters' Pro'fisfons") shall not be converted into the right to 
receive Merger Consideration as provided in Section 2.05 but rather the holders of such 
Dissenting Shares shall be entitled to payment of the fair value of such Dissenting Shares in 
accordance with the Dissenters' Provisions; provided, however, that if any such holder 
shall fail to perfect or otherwise shall waive, withdraw or lose the right to an appraisal of 
such holde:r' s Dissenting Shares under the Dissenters' Provisions, then the right of such 
holder to be paid the fair value of such holder's Dissenting Shar~ shall cease and such 
Dissenting Shares shall be deemed to have been converted into the right to receive the 
Merger Consideration as of the Effective Time as provided in Section 2.05. 
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(b) Company .shall give prompt notice to Merger Sub of any demands received 
by Company for appraisal rights in respect of any Stock, and Merger Sub shall have the 
opportunity to participate in all negotiations and proceedings with respect to such demands. 
Prior to the Effective Time, other than pursuant to a court order, Company shall not, 
without the prior written consent of Merger Sub, make any payment with respect to, or 
settle or compromise or offer to settle or compromise, any such demand, or agree to do any 
of the foregoing with respect to the Dissenting Shares. 

Section 2.09. Deliveries on Closin1. At the Closing on the Closing Date, Parent shall: 

(a) deliver to the Exchange Agent the Certificates for the aggregate Merger 
Consideration to the Shareholders, in accordance with Section 2.06; 

(b) pay the Transaction Expenses in accordance with invoices and wire 
instructions therefor provided by third parties no less than three (3) days prior to the 
Closing. 

Section 2.10. Closing Date Deliveries. At the Closing on the Closing Date: 

(a) In addition to the Merger Consideration and the additional payments 
described in Section 2.10, Parent shall deliver, or cause to be delivered, to Shareholders• 
Representntiv6 properly executed and dated as of the Closing Date: (i) Merger Sub's 
Officer's Certificate in the form of J:ghibit '1l"; (ii) Merger Sub's Performance Certificate 
in the form of Exhibit "E"; (iii) Parent Officer's Certificate in the form of Exhibit "F"; (iv) 
Parent's Performance Certificate in the form of Exhibit "G"; and (vii) such other 
documents as provided in Article IX hereof 

(b) Company shall deliver, or cause to be delivered, to Parent properly executed 
and dated as of the Closing Date: (i) the resignation of the officers and members of the 
Board of Directors of Company as designated by Parent; (ii) Company Officer's Certificate 
in the form of Exhibit "A"; (iii) Company's PeLformance Certificate in the form of Exhibit 
"B"; (iv) the stock books, stock ledgers, minute books, corporate seals and all other 
corporate records of Company; and (v) such other documents as provided in Article VIlI 
hereof. 

Section 2.11. Allocation. The aggregate Merger Consideration shall be allocated as set 
forth on Schedule 2.11 . 

ARTICLE ID 
GOVERNMENTAL APPROVALS 

Section 3.01. Governmental Approvals. Promptly following the execution of this 
Agreement, the parties shall proceed to prepare and file with the appropriate Governmental 
Authorities any requests for approvals or waivers, if any, that are required from Governmental 
Authorities in connection with the Closing (including without limitation any approvals or 
waivers required with respect to the Permits), and shall diligently and expeditiously prosecute, 
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and shall cooperate fully with each other in the prosecution of, such requests for approvals or 
waivers and all proceedings necessary to secure such approvals and waivers. 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES OF COMPANY 

Company represents and warrants to Parent and Merger Sub the following: 

Section 4.01. Organlution. Company is a corporation duly incorporated, validly 
existing and in good standing under the laws of the State of South Carolina. Company has the 
power to own, lease and operate its business assets and to conduct its Business as it is now being 
conducted. Company is duly qualified and licensed and in good standing as a foreign 
corporation in each jurisdiction set forth on Schedule 4.01, constituting each jurisdiction in 
which such qualification is required, except where the failure to be so qualified would not 
reasonably be expected to have a Material Adverse Effect. A copy of the certificate of 
incorporation of Company as amended and currently in force, has been delivered to Parent, and 
is true, complete and correct in all material respects. 

Section 4.02. Authority of Company; Voting Requirements; EnforceabUity. 
Company has full power and authority to enter into this Agreement and the other Transaction 
Documents, and subject to obtaining the Company Shareholder Approval, to carry out its 
obligations hereunder and thereunder and to consummate the transactions contemplated hereby 
and thereby. The execution and delivery by Company of this Agreement and the other 
Transaction Documents, the perfonnanc.@ by Company of its obligations hereunder and 
thereunder and the consummation by Company of the transactions contemplated hereby and 
thereby have been duly authorized and approved by the Company Board, which, at a meeting 
duly called and held, has unanimously: (i) deemed this Agreement and the -transactions 
contemplated hereby, including the Merger, to be in the best interests of the Shareholders of 
Company; (ii) unanimously approved this Agreement and the transactions contemplated hereby, 
including the Merger, in all respects; and (iii) resolved to recommend that this Agreement and 
the transactions contemplated hereby, including the Merger, be approved by the Shareholders of 
Company, and, except for obtaining the affirmative vote (in person or by proxy) of the holders of 
two•thirds of the outstanding shares of Company Common Stock entitled to vote on the Merger 
("Company Shareholder Approval") at a meeting of Shareholders of Company or any 
adjournment or postponement thereof ("Shareholders' Meeting"), no other corporate action on 
the part of Company is necessary to authorize the execution. delivery and performance by 
Company of this Agreement and the consummation of the transactions contemplated hereby. 
This Agreement is, and the other Transaction Documents will be, when executed and delivered 
by Company, assuming due authorization. execution and delivery of this Agreement and the 
other Transaction Documents by the other parties hereto, the valid and binding obligations of 
Company, enforceable against Company in accordance with their respective terms, subject only 
to bankruptcy, insolvency, reorganization, moratorium or similar Laws at the time in effect 
affecting the enforceability or right of creditors generally and by general e.quitable principles 
which may limit the right to obtain equitable remedies. 
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Section 4.03. CapUa&ation of Compgny. 

(a) Company has authorized capital stock consisting of 20,000,000 shares of 
Common Stock,_ par value per share, of which 1,394,000 shares are currently issued 
and outstanding; 5,000,000 shares of Company Preferred Stock consisting of Series A-1 
Preferred Stock, no par value pex- share (1,000,000 shares authorized and ___ issued) 
(the "Series A-1 Preferred Stock"); Series A Preferred Stock, no par value per share 
(500,000 shares authorized and 290,000 shares issued) (the ''Series A Preferred Stock"); 
Series B Preferred Stock, no par value pee share (2,000,000 shares authorized and 
1,333,178 issued) (the "Series B Preferred Stock''). All of the issued and outstanding 
stock of Company is duly authorized and validly issued, fully paid and nonassessable, and 
except for rights held by holders of A- l Preferred Stock, there are no preemptive or tag-
along rights or rights of first refusal in respect thereof The Stock and the Preferred Stock 
constitute all of the issued and outstanding Equity Securities of Company or Capital Stock 
of the Company. 

(b) Except as set forth on Schedule 4,03{b), there are no outstanding options, 
warrants or other rights to subscribe for or purchase from Company, no contracts or 
commitments providing for the issuance of, or the granting of rights to acquire, and no 
securities convertible into or exchangeable for, any F,quity Securities in Company. 

(c) All of the outstanding Capital Stock of Company is owned by Shareholders 
free and clear of all Uens, in the amounts set forth on Schedule 4.03(c), and there is no 
other holder of record of the outstanding Capital Stock or other ownership interests of 
Company. No Shareholder is a party to any agreement, contract or commitment 
contemplating a transfer or change in record or beneficial ownership of any of the Stock. 

Section 4.04. Subsidiaries. The Company has no subsidiaries. 

Section 4.05. Absence of Conflicting Agreements. Except as set forth on S,chedule 
4.05, neither the execution, delivery or performance of this Agreement or any of the other 
Transaction Documents in accordance with their respective tenns by Company, nor the 
consummation of the transactions contemplated hereby (including without limitation the Merger) 
and thereby does or will, after the giving of notice, or the lapse of time or both, or otherwise: 

(a) conflict with, result in a breach of, or constitute a default under: (i) the 
certificate of incorporation or bylaws, certificate of organization or other organizational 
document of Company; (ii) any Law or Governmental Order applicable to Company; or 
(iii) any Material Contract or Material Lease to which Company is a party or by which such 
Person is bound except with respect to (iii) to the extent such conflict, breach or default 
could not reasonably be expected to have, individually or in the aggregate, a Material 
Adverse Effect; 

(b) result in the creation of any Lien, other than Permitted Liens, upon any of 
the assets of Company; 
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(c) tenninate, amend (in any material respect) or modify (in any material 
respect), or give any party the right to terminate. amend (in any material respect), modify 
(in any material respect), abandon or refuse to perform, any Material Contract or Material 
Lease 1o which Company is a party; 

(d) accelerate or modify (in any material respect), or give any party the right to 
accelerate or modify (in any material respect), the time within which, or the terms under 
which, any duties or obligations are to be performed, or any rights or benefits are to be 
received, under any Material Contract or Material Lease to which Company is a party; 

(e) require the consent, waiver, approval, permit, license, clearance or 
authorization of; or any declaration or filing with, any Governmental Authority, if the 
failure to satisfy such requirement would reasonably be expected to have, individually or in 
the aggregate, a Material Adverse Effect; or 

(f) require the consent of any Person under any Material Contract or any 
Material Lease; or 

(g) result in a cancellation, modification, revocation or suspension of any 
Permit which would matetially affect the operation of the Business. 

Section 4.06. Title to Assets; Liens and Encumbrance... Except as set forth on 
Schedule 4.06, Company owns good and marketable title to, or has valid and enforceable license 
or leasehold interests in, all of its assets ( other than the Real Property, as to which Section 4.10 
shall apply) free and clear of any and all Liens except for Permitted Liens. Toe assets owned, 
leased, or licensed by C-0mpany constitute all of the assets utilized in the conduct the Business as 
currently conducted. 

Section 4.07. Condition of Assets. Except as set forth on Schedule 4.07, the furniture, 
fixtures, machinery, equipment, vehicles and other material items of tangible personal property 
of Company are in good operating condition and repair, ordinary wear and tear excepted. 

Section 4.08. Material Contracts. 

(a) Schedule 4.08 lists each of the following Contracts of Company (such 
Contracts, together with all Contracts concerning the occupancy of any Real Property and 
all Contracts relating to Intellectual Property set forth on Schedules 4.09(d) and 4.09(g). 
being ''Material Contracts"): 

(i) each Contract of Company involving aggregate consideration in excess of 
$50,000 and which, in each case, cannot be cancelled by Company without penalty or 
without more than 90 days' notice; 

(ii) all Contra{!fs that require Company to purchase its total requirements of 
any product or service from a third party or that contain "take or pay" provisions; 
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(iii) all Contracts that provide for the indemnification by Company of any 
Person or the assumption of any Tax, Environmental Claim or other Liability of any 
Person; 

(iv) all Contracts that re.liite to the acquisition or disposition of any business, a 
material amount of stock or assets of any other Person or any real property (whether by 
merger, sale of stock, sale of assets or otherwise); 

(v) all broker, distributor, dealer, manufacturer's representative, franchise, 
agency, sales promotion, market research, marketing or other consulting and advertising 
Contracts to which Company is a party; 

( vi) all agency Contracts to which Company is a party; 

(vii) all employment, termination or severance agreements with former 
employees, and all agreements and Contracts with independent contractors or consultants 
(or similar arrangements) to which Company is a party and which are not cancellable 
without material penalty or without more than 90 days' notice; 

(viii) all Contracts relating to Indebtedness for Borrowed Money (including, 
without limitation, guarantees) of Company or relating to the grant of any Lien other than 
Permitted Liens on any asset of Company; 

(ix) all Contracts with any customer that accounts for more than ten (10%) 
percent of annual gross sales of the Company or Governmental Authority to which 
Company is a party; 

(x) all Contracts that limit or purport to limit the ability of Company to 
compete in any line of business or with any Person or in any geographic area or during 
any period of time; 

(x.i) any Contracts to which Company is a party that provide for any joint 
venture, partnership or similar arrangement by Company or the sharing of revenues 
between Company and a third party; 

(xii) aJl Contracts between or among Company on the one hand and 
Shareholders or any Affiliate of Shareholders on the other hand (each, an "Affiliate 
Agreement"); 

(xiii) all Contracts, plans or arrangements providing for any bonus, stock option, 
stock ownership, stock purchase or stock appreciation right; 

(xiv) all collective bargaining agreements or Contracts with any labor 
organization, union or association to which Company is a party; 

(xv) all Contracts for capftal expenditures in excess of $50,000; 
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(x.vi) all Contracts containing any "change in control" or "parachute payment'' 
provisions, as those terms are commonly understood, which would be triggered by the 
execution, delivery or consummation of the transactions contemplated by this Agreement 
or any other Transaction Document, including any right of termination, right of payment 
or acceleration of any other right under such Conttact; 

(xvii) all Contracts for out.sourcing of manufacturing activities; 

(xviii) all Contracts that constitute a reseller agreement, distribution agreement or 
any other agreement pursuant to which Company has the right to market, distribute or sell 
any product or service of any third party, or any third party has the right to mali:et, 
distribute or sell any product or service of the Business, in each case whether on a stand-
alone basis or integrated with other products, services or both; and 

(xix) any other Contract that is material to Company, taken as a whole, and not 
previously disclosed pursuant to this Section 4.08. 

(b) Each Material Contract is valid and binding on Company, in accordance 
with its terms subject only to bankruptcy, insolvency, reorganization, moratorium or 
similar Laws at the time in effect a:ffe.cting the enforceability or right of creditors generally 
and by general equitable principles which may limit the right to obtain equitable remedies 
and is in full force and effect. The Company is not in breach of or default in any material 
respect, of any Material Contract. To Company's Knowledge, no event or circumstance 
has occurred that, with notice or lapse of time or both, would constitute a material event of 
default under any Material Contract or result in a termination 1hereof or would cause or 
permit the acceleration or other changes of any material right or obligation or the loss of 
any material benefit thereunder. Complete and correct copies of each Material Contract 
(including all modifications, amendments and supplements thereto and waivers thereunder) 
have been provided to Parent. 

Section 4.09. Intellectual Property. ,. 
(a) "Intellectual Property" means the following intangible property and 

related proprietary rights, interests and protections, however arising, pursuant to the Laws 
of any jurisdiction throughout the world, including such property that is owned by 
Company ("Company Intellectual Property") and, except for Off-the-Shelf Computer 
Software, in which Company holds exclusive or non-exclusive rights or interests granted 
by license from other Persons, including the Shareholders ("Licensed Intellectual 
Property"): 

(i) trademarks, service marks, trade names, brand names, logos, trade dress 
and other proprietary indicia of goods and services, whether registered, unregistered or 
arising by Law, and all registrations and applications for registration of such trademarks, 
including intent-to-use applications, and all issuances, extensions and renewals of such 
registrations and applications; 
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(ii) Internet domain names, whether or not trademarlcs, registered in any 
generic top level domain by any authorized private registrar or Governmental Authority; 

(iii) original works of authorship in any medium of expression. whether or not 
published, all copyrights (whether registered, unregistered or arising by Law), all 
registrations and applications for registration of such copyrights, and all issuances, 
extensions and renewals of such registrations and applications; 

(iv) confidential information, formulas, designs, devic~, technology, know-
how, research and development, inventions, methods, processes, compositions and other 
trade secrets, whether or not patentable; and 

(v) patented and patentable designs and inventions, all design, plant and utility 
patents, letters patent, utility models, pending patent applications and provisional 
applications and all issuances, divisions, continuations, continuations-in-part, reissues, 
extensions, reexaminations and renewals of such patents and applications. 

(b) Schedule 4.09(b) lists all Company Intellectual Property that is subject to 
any issuance, registration, application or other filing by, to or with any Governmental 
Authority or authorized private registrar in any jurisdiction (collectively, "Intellectual 
Property Registrations"), including registered trademarks, domain names and copyrights, 
issued and reissued patents and pending applications for any of the foregoing. All material 
required filings and fees related to the Intellectual Property Registrations have been filed 
with and paid to the relevant Governmental Authorities and authorized registrars to the 
extent due. Company has provided Parent with access to its file histories, documents, 
certificates, office actions, correspondence and other materials related to all material 
Intellectual Property Registrations. 

(c) Except as set forth in Scb.e.dule 4.09(c) or@, Company owns, exclusively 
or jointly with such other Persons as are listed on Schedule 4.09(c) or .(g).. as applicable, all 
right, title and interest in and to Company Intellectual Property material to the operation of 
the Business as presently conducted, free and clear of Liens other than Permitted Liens. 
Company is in compliance with all legal requirements applicable to Company Intellectual 
Property and Company's ownership and use thereof, all as of the date hereof except where 
the failure to be in such compliance could not reasonably be expected to have a Material 
Adverse Effect. 

(d) Schedule 4.09(d) lists aJl licenses, sublicenses and other agreements 
whereby Company is granted rights; ·interests and authority, whether on an exclusive or 
non-exclusive basis, with respect to any Licensed Intellectual Property that is material to 
the operation of the Business as presently conducted other than Off-the-Shelf Computer 
Software. Company bas provided Parent with true and complete copies of all such 
agreements. 

(e) To Company's Knowledge, Company's conduct of the Business does not 
infringe, violate or misappropriate the Intellectual Property of any Person except where 
such in:fiingement could not reasonably be expected to materially adversely affect the 
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operations of the Business as presently conducted. The Company has not received any 
written notice, and no Action has ·been instituted, settled or, to Company's Knowledge, 
threatened that alleges any such infringement, violation or misappropriation, and none of 
Company Intellectual Property is subject to any outstanding Governmental Order. 

(f) The Company Intell~al Property and the Licensed Intellectual Property 
collectively constitute all of the Intellectual Property used in connection with the conduct 
by Company of the Business in the ordinary course as presently conducted. 

(g) Schedule 4.09(g) lists all material licenses, sublicenses and other agreements 
pursuant to which Company grants rights or authority to any Person with respect to any 
Company Intellectual Property or Licensed Intellectual Property except for licenses granted 
in connection with the lease of addition systems in the ordinary course of the Business. 
Company bas provided Parent with true and complete copies of all such agreements. All 
such agreements are valid, binding and enforceable against Company and, to Company's 
Knowledge, the other parties thereto, and Company and, to· C-ompany's Knowledge, such 
other parties are in material compliance with the terms and conditions of such agreements. 
To Company's Knowledge no Person has infringed, violated or misappropriated, or is 
infringing, violating or misappropriating, any Company Intellecttuil Property or Licensed 
Intellectual Property. 

(h) Except as listed on Schedule 4.09(b). Company has no computer software 
developed by, for, oron behalf of any of them which is proprietary to any of them. 

(1) Company has taken commercially reasonable measures to protect the 
confidential and proprietary nature of the Company Intellectual Property and the Licensed 
Intellectual Property. The documentation of the proprietary information of Company is 
current, accurate and sufficient in detail and content to identify and explain it and to allow 
its full and proper use without reliance on the special knowledge or memory of others. 

0) To Company's Knowledge, no current or former employee, director or 
officer of Company is in default under any material term of any confidentiality agreement 
with respect to Company InteUectual Property. Each current and former employee of 
Company bas irrevocably assigned to Company all right, title and interest in and to any 
Intellectual Property constituting part of or relating, directly or indirectly, to the Business 
which such employee or former employee made, developed, conceived or reduced to 
practice alone or with others in connection with his or her performance of services for 
Company. 

(k) To Company's Knowledge, there is no fact, matter, event or circumstance 
which would suggest that the validity of any Company Intellectual Property material to the 
operation of the Business as presently conducted is under threat, likely to be challenged or 
the subject of any claim for ownership or compensation (regardle~ of whether or not any 
threat, challenge or claim is wen-founded). 

Section 4.10. Real Property. The Company does not own any real property. 
,•• 
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Section 4.11. ~- Schedule 4.11 lists all Material Leases of Real Property 

(a) Company has performed in all material respects each term, covenant and 
condition of each of the Matetial Leases which is required to be performed by Company at 
or before the date hereof: and no material. default on the part of Company and, t.o the 
Knowledge of Company, any other party thereto, or event which with the passing of time 
or giving of notice or both would constitute a material default on the part of Company or, 
to the .Knowledge of Company any other party thereto, exists under any such Lease; 

(b) each of the Material Leases is in full force and effect and constitutes the 
legal and binding obligation of Company, subject only to bankruptcy, insolvency, 
reorganization. moratoriwn or similar Laws at the time in effect affecting the rights of 
creditors generally and by general eq_~itable principles which may limit tbe right to obtain 
equitable remedies, and, to the Knowledge· of Company, each 0th.er party thereto, in 
accordance with its term.s; 

(c) Company has made available trne and complete copies of the Material 
Leases to Parent, including any and all amendments thereto (except for any Material Lease 
in the nature of a lease of an addition system for which representative samples have been · 
provided); 

Section 4.12. FinanctaJ Statements. 

(a) Attached as Schedule 4.12(a) are true and complete copies of the audited 

consolidated balance sheets of Company, as at each of the years ended December 28, 2012 and 
December 28, 2013, and the related statements of operations and statement of cash flow for the 
fiscal years then ended, including any not~ and schedules thereto (the "Company Financial 
Statements"). The Company Financial Statements have been prepared in accordance with 
GAAP throughout the periods covered thereby and present fairly in all material respects 1he 
financial condition of Company as at the dates indicated and the results of their operations and 
changes in cash flow for the periods then ended. 

(b) Attached as Schedule 4.12(b) arc true and complete copies of the unaudited 
balance sheet of Company as at December 31, 2014, and the related operating statements 
and statements of cash flow for the period then ended (the "Interim Financial 
Statements'} The roterim Financial Statements have been prepared in accordance with 
GAAP applied on a basis consistent with the Financial Statements and present fairly in all 
material respects the financial condition of Company as at the date indicated and the results 
of operations and changes in cash flow for the period then ended; subfoct, however, to 
year-end adjustments which, in the aggregate, will not be materially adverse, and provided, 
that the Interim Financial Statements do not contain footnotes. 

(c) When delivered, the monthly Financial Reports required to be delivered 
pursuant to Section 6.04 shall have been prepared in conformity with GMP applied on a 
basis consistent with the Financial Statements and will present fairly in all material respects 
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the financial condition of Company as, at the dates indicated and the results of its operations 
for the periods then ended; subject. however. to year-end adjustments which, in the 
aggregate, will not be materially adverse, and provided. that such Financial Reports will 
not contain footnotes. 

Section 4.13. Absence of Undisclosed LlabQltles. 

(a) The Company does not have any debt, liability or obligation of any kind, 
whether accrued, absolute, contingent or otherwise, including, without limitation, any 
liability or obligation on account of Taxes or any governmental charges or penalties, 
interest or fines of a type or nature required to be disclosed on the Financial Statements or 
Interim Financial Statements tmder GAAP ("Uablllties"), except: (i) those Liabilities 
reflected in the Financial Statements and Interim Financial Statements; (ii) Liabilities 
ilisclosed on Schedule 4.13(a): (iii) Liabilities incurred in the ordinary course of business 
since January 1, 2013; (iv) the Transaction Expenses; and (v) such other Liabilities as are 
not material individually or in the aggregate. 

(b} Except as set forth on Schedule 4.13(b). the Company has not, by written 
instrument or otherwise, guaranteed the payment or collection or pledged any of its assets 
to secure payment of any unsatisfied indebtedness or other obligation of any Person . 

.. 
(c) Except as set forth o~ Schedule 4.13(c), there are no Liabilities owed by 

Company to any of its Affiliates. 

Section 4.14. No Material Adverse Change. As of the date hereof, except as set forth 
on Schedule 4.14, since December 31, 20.13, as to Company, there has been no; 

(a) Material Adverse Effect nor any fact or condition in existence or threatened 
that would result in a Material Adverse Effect; 

(b) default under any indebtedness, or any event which with the lapse of time or 
the giving of notice, or both, would constitute such a default; 

(c) declaration, setting aside or payment, directly or indirectly, of any cash or 
noncash dividend or other cash or noncash distribution in respect of any of the securities of 
Company or any direct or indirect redemption, purchase or other acquisition of such 
securities (including but not limited to the Stock or other Equity Securities of Company); 

(d) material damage, destruction or loss, whether or not covered by insurance; 

(e) increase in compensation payable or to become payable to any of the 
officers, directors or employees or any change in any bonus payment or arrangement made 
with any such Person, or any material change in personnel policies or benefits except, in 
each case, in the ordinary course of business coooistent with past practice; 

(t) Material Contract, Material Lease, entered into or consummated except in 
the ordinary course of business consistent with past practice; 
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(g) amendment or termination of any Material Contract or Material LeMe 
except in the ordinary course of business; 

(h) sale, assignment, license, lease or other transfer or disposition (including 
any transfer to any Affiliate) of any of the assets except in the ordinary course of business 
or in connection with the acquisition of similar property or assets in the ordinary course of 
business; 

(i) amendment to the articles of incorporation or bylaws or other organizational 
documents; 

(j) material change in the accounting methods or principles; 

(k:) any loan to, or entry into any other transaction with, any of its directors, 
officers and employees other than in the ordinary course ofbusiness; 

(l) entry into a new line of business or abandonment or discontinuance of 
existing lines of business; 

(m) adoption of any plan of merger, consolidation, reorganization, liquidation or 
dissolution or filing of a petition in bankruptcy under any provisions of federal or state 
bankruptcy Law or const'Jlt to the filing of any bankruptcy petition against it under any 
similar Law, or entering into by Company or its Shareholders of any agreement or contract 
other than this Agreement relating to the sale or transfer of any Stock or other Equity 
Securities of Company, or a change of control of Company; 

(n) imposition ofany Lien (other than Permitted Liens) on any material asset; 
•• 

(o) failure to maintain policies of insurance in effect or to give any notice or 
present any claim under any such policy when due; 

(p) capital expenditure or commitment therefor in excess of$100,000 other than 
for ordinary repairs or maintenance; 

(q) 
$50,000; 

as of the date hereof, no commitment for capital expenditures in excess of 

(r) failure or refusal to make, in a timely manner, all material filings and 
declarations v:ith and notices to Government Authorities; or 

(s) agreement to do any of the foregoing. 

Section 4.15. No Litigation; Labor D)§putes; Compliance with Law. Except as set 
forth on Schedule 4.15: 

(a) as of the date hereof, there is no Action before or by any Governmental 
Authority or any third party, pending or, to the Knowledge of Company, threatened, to 
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which Company is a party or otherwise relating to the Business. There are no outstanding 
injunctions, judgments or other Government Orders against Company or affecting the 
Business. No Action listed on Schedule 4.15 will have, individually or in the aggregate, a 
Material Adverse Effect; 

(b) Company is not subject to or bound by any labor agreement or collective 
bargaining agreement and there is no material labor dispute, grievance, controversy, strike 
or request for union representation pending or, to the Knowledge of Company, threatened. 
against Company; 

(c) At all times, Company has owned and operated the Business and carried on 
and conducted the Business in material compliance with Law and all Governmental Orders 
applic~ble to Company or the Business . 

.. 
Section 4.16. Taxes. Except as set forth on Schedule 4.16: 

(a) Company has duly and timely filed all required federal, state, local and 
foreign Tax Returns with the appropriate governmental agencies in all jurisdictions in 
which such returns and reports are required to be filed. All such Tax Returns are true and 
complete in all material respects and were prepared in compliance with all applicable Law. 
Company has withheld and paid all Tax required to be withheld and paid in connection 
with any amounts paid or owing to an employee, independent contractor, creditor, 
Shareholder, or other third party. All Tues due and owing from Company (whether or not 
shown on any Tax Return) have been fully paid. Company is not currently the beneficiary 
of any extension of time within which to file any Tax Return. No claim has ever been 
made by an authority in a jurisdiction where Company does not file Tax Returns that 
Company is or may be subject to taxation by that jurisdiction; 

(b) Company: (i) is not a party to or bound by, or have any obligation under, 
any Tax sharing or similar agreement; (ii) has not been a member of an "Affiliated Group" 
filing a consolidated federal income Tax Return (other than a group the common parent of 
which was Company); or (iii) does not have any Liability for the payment of Taxes of any 
Person under Treasury Regulation§ 1.1502-6 (or any similar provision of state, local or 
non-U.S. Law), as a transferee or suc~ssor, by con.tract or otherwise; 

(c) There are no federal, state, local or non-U.S tax audits or administrative or 
judicial Tax procee.dings are pending or being conducted with ~ect to Company. 
Company has not received from any federal, state, local, or non-U.S . taxing authority any: 
(i) notice indicating an intent to open an audit or other review; (ii) request for infmmation 
related to Tax matters; or (iii) notice of deficiency or proposed adjustment for any amount 
of Tax proposed, asserted, or assessed by any taxing authority against Company. Schedule 
4.16(c) lists all federal, state, local, and non-US. Income Tax Returns filed with respect to 
any of Company for taxable periods ended on or after December l, 2011. Schedule 4.16(c) 
indicates those Tax Returns that have been audited, and indicates those Tax Returns that 
currently are the subject of audit. Company has delivered to Parent correct and complete 
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copies of all income Tax Returns, examination reports, and statements of deficiencies 
assessed against or agreed to by Company filed or received since January 1, 2011; 

(d) Company will not be required to include any item of income in, or exclude 
any item of deduction from, taxable income for any taxable period ( or portion thereof) 
ending after the Closing Date as a result of any: 

(i) change in method of accounting for a taxable period ending on or prior to 
the Closing Date; 

(ii) "closing agreement" as described in section 7121 of the Code (or any 
corresponding or similar provision of state, local, or non-U. S. income Tax law) executed 
on or prior to the Closing Date; 

(iii) intercompany transaction or excess Joss account described in Treasury 
Regulations under section 1502 of the Code (or any corresponding or similar provision of 
state, local, or non-U.S . income Tax law); 

(iv) installment sale or open transaction disposition made on or prior to the 
Closing Date; or .. 

(v) prepaid amount received on or prior to the Closing Date; 

(e) Company is not a party to any agreement, contract, arrangement, or plan that 
has resulted or could result, separately or in the aggregate, in the payment of; (i) any 
"excess parachute payment'' within the meaning of Section 2800 of the Code ( or any 
corresponding provision of state, local or non-U.S. Tax Law); and (ii) any amount that will 
not be fully deductible as a result of Section l62(m) of the Code (or any corresponding 
provision of state, local, or non-U.S. Tax Law); 

(f) Company has not been a United States Real Property Holding Corporation 
within the meaning of Section 897(c)(2) oftbe Code during the applicable periods specified 
in Section 897(c)(l)(A)(ii) of the Code; 

(g) Schedule 4.16(g_) sets forth all foreign jurisdictions in which Company is 
subject to Tax, is engaged in business or has a permanent establishment. Company has not 
entered into a gain recognition agreement pursuant to Treasury Regulations Section 
1.367(a)-8, nor has Company transferred an intangible, the transfer of which would be 
subject to the rules of Section 367(d) of the Code; 

(b) there are no Liell8 for Taxes (other than Taxes not yet due and payable) 
upon any of the assets or properties of Company; 

(I) Company has not participated in any reportable transaction within the 
meaning of Section 6707 A(c)(l) of the Code and Treasury Regulations Section l.601 l-4(b) 
(or any similar provision of any Tax Law); 
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(J) Company bas not distributed stock of another Person, or bas had its stock 
distributed by another Person, in a transaction that was puzported or intended to be 
governed in whole or in part by Sections 355 or 361 of the Code; 

(k) Company will not be required to include in a taxable period ending after the 
Closing Date taxable income attributable to income that accrued in a taxable period prior to 
the Closing Date but was not recognized for Tax purposes in such prior tax.able period as a 
result of: (i) the installment method 9f accounting; (ii) the completed contract method of 
accounting; (iii) the long-term contract method of accounting; (iv) the cash met.hod of 
accounting; (v) Section 481 of the Code or comparable provisions of any Tax Law; or (vi) 
Section 108(i) of the Code or com.parable provision of any Tax Law; 

(I) Company has not waived any statute of limitations in respect of Taxes or 
agreed to any extension of time with respect to a Tax assessment or deficien.cy; • 

(m) Company has disclosed on its federal income Tax Returns all positioM 
taken therein that could give rise to a substantial understatement of federal income tax 
within the meaning of Section 6662 of the Code; 

(n) the unpaid Taxes of Company: (i) did not, as of the most recent Financial 
Report, exceed the reserve for Tax liability (rather than any reserve for deferred Taxes 
established to reflect timing differences between book and Tax income) set forth on the 
face of the Most Recent Balance Sheet (rather than any notes thereto); and (ii) do not 
exceed the reserve as adjusted foI the pa~age of time through the Closing Date in 
accordance with the past custom and practice of Company in filing its Tax Returns. Since 
the date of the Most Recent Balance Sheet, Company has not incurred any liability for 
Truces arising from extraordinary gains or losses, as that term is used in GAAP, outside the 
ordinary course of business consistent with pa.5t custom and practice. _., 

Section 4.17. Insurance. Schedule 4.17 is a true and complete list of all insurance 
policies insuring the Business, properties and MSets of Company. All of such policies are in full 
force and effect in accordance with their terms, and no written notice of cancellation has been 
received and left uncured. Company is not in material default with respect to such insurance 
policies, nor has Company failed to give any notice or present any claim under any policies in 
due and timely fashion. Except as set forth on Schedule 4.17, all premiums due and owing to 
date have been paid in full All claims in excess of$100,000 that could be asserted under the 
above insurance policies based on circumstances arising since January 1, 2012 have been timely 
notified to the carrier(s) issuing the applicable policy(ies). Company bas not been refused any 
insurance, nor has the coverage of Company been limited, by any insurance CMrier to which 
Company has applied for insurance or with which Company bas carried insurance during the past 
five years. Company has not been. advised by any of its respective insurance carriers of any 
disputes between Company on the one hand and any insurance carrier on the other hand 
regarding coverage, claims, settlements or premiums. All reports of insurers pertaining to the 
Business and Real Property received by Company in calendar years 2012 and 2013 have been 
made available to Parent. 
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Section 4.18. Brokers. Neither this Agreement nor the transactions contemplated by 
this Agreement was induced or procured through any Person acting on behalf of, working for or 
representing Company or the Shareholders as broker, finder, investment bank.er, financial advisor 
or in any similar capacity. 

Section 4.19. ~- Schedule 4.19 sets forth the name of each bank or other financial 
institution in which Company has m account, lock box, or safe deposit box or vault and the 
names of all Persons authorized to draw thereon or have access to any such account, safe deposit 
box or vault. 

Section 4.20. Employees. Schedule 4.20 is a true and complete list of all Employees of 
Company as of the date hereof, which list identifies the name and position of each such 
Employee, and the following compensation information for fiscal years W12 end 2013: (a) 
annual base salary, (b) annual bonus, (c) commissions, (d) perquisites, (e) severance, and (f) all 
other material items of compeooation. ~xcept as set forth on Schedule 4.20, there are no 
collective bargaining agreements, employment agreements, severance agreements, consulting 
agreements or independent contractor agreements to which Company is a party which are not 
terminable at will without Liability. Except as set forth on Schedule 4.20, the consummation of 
the transactions contemplated under this Agreement will not cause Company to incur or suffer 
any Liability relating to, or obligation to pay, severance, termination, or other payments to any 
Person or entity. Company is in compliance in all material respects with all applicable Laws 
respecting employment and employment practices, terms and conditions of employment and 
wages and hours, and have not and arc not engaged in any unfair labor practice; and, except as 
disclosed in Schedule 4.20, no unfair labor practice complaint, employment discrimination 
complaint, wage and hour complaint, or occupational safety and health complaint against 
Company is pending before any Government Authority, including the National Labor Relations 
Board or a similar governing body. Company has pa.id or accrued on the Most Recent Balance 
Sheet all compensation and benefits (including accrued vacation, sick leave or similar benefits) 
to any of Company's employees. • 

Section 4.21. Employee Benefit Plans. Company has not at any time established, 
maintained or been a party to or made contributions to any Employee Benefit Plan. 

Section 4.22. Environmental Compliance. Company is not currently nor has it 
formerly owned, operated or leased Real P.c.0J)Crty which is in the possession or control of the 
Shareholders or Company related to Environmental Permits, compliance with Environmental 
Laws, Environmental Claims, Environmental Notices or Releases of Hazardous Materials. The 
representations and warranties made pursuant to this Section 4.22 are the exclusive 
representations Wld warranties by Company regarding (x) compliance with or liability under 
Environmental Laws or Environmental Permits, (y) Environmental Claims or Environmental 
Notices, or (z) Hazardous Materials. 

Section 4.23. Affiliated Transactions. Except as provided in Schedule 4.23 hereto, no 
officer, director, Shareholder or to Company's Knowledge Employee of Company, and to 
Company's Knowledge, no family member of any of the foregoing, has any contractual 
relationship with Company (other than as an Employee) or any direct or indirect interest in any 
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customer, supplier or competitor of Company, or in any other Person with whom Company is 
doing business or otheIWise has an agreement, arrangement or understanding, written or oral 
with Company, whether in existence as of j:be date hereof or proposed, other than the ownership 
of stock of publicly traded corporations that does not exceed 1 % of the issued and outstanding 
stock of such corporation. 

Section 4.24. Books and Records. The minute book, stock ledger and corporate charter 
documents of Company, as previously made available to Parent and its representatives, contain 
complete and accurate records in all material respects of all meetings of, and corporate actions 
taken by (including action taken by written consent) Company, and its Shareholders and board of 
directot's. Company's records, systems, controls, data or information recorded, stored, 
maintained, operated or otherwise wholly or partly dependent upon or held by any means 
(including any electronic, mechanical or photographic process, whether computerized or not) 
which (including all means of access thereto and therefrom) are under the exclusive ownership 
and qirect control of Company. 

Section 4.25. No Other Represe.ntattons or Warranties; Independent Investigation. 
Except for the representations and warranties contained in this Article N (including the related 
portions of the Schedules) and in the other Transaction Documents and the oral representations 
reduced to writing and set forth on Schedule 4.25, neither Company or any other Person has 
made or makes any other express or implied representation or warranty, either written or oral, on 
behalf of Company. Parent has conducted its own independent investigation, review and 
analysis of Company and acknowledges $at Parent bas been provided adequate access to the 
personnel. properties, assets, premises, books and records and other documents and data of 
Company for such purpose. Parent acknowledges and agrees that (a) in making its decision to 
enter into this Agreement and to consummate the transactions contemplated hereby, Parent has 
relied solely upon (i) its own investigation, and (ii) the express representations and warranties set 
forth in this Agreement (including· the related portions of the Schedules) and in the other 
Transaction Documents; and (b) neither Company nor any otbe.r Person bas made any other 
representation or warranty as to Company. 

ARTICLEV 
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 

Section 5.01. Organization and Authority of Parent and Merger Sub; Shareholder 
of Merger Sub. Parent is a corporation duly organized, validly existing and in good standing 
under the Laws of the State of Delaware. Merger Sub is a corporation duly organized, validly 
_existing and in good standing under the Laws of the State of South Carolina. Bach of Parent and 
Merger Sub has full corporate power and authority to enter into this Agreement. Parent is the 
sole shareholder of Merger Sub. 

Section 5.02. Authorlzatlon; Enforceability. The execution, delivery and performance 
of this Agreement and all of the documenbj,and instruments required hereby from each of Parent 
and Merger Sub have been duly authorized by all necessary corporate action by each of Parent 
and Merger Sub (including the sole shareholder of Merger Sub). This Agreement is, and the 
other documents and instruments required hereby will be, when executed and delivered by each 
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of Parent and Merger Sub, the valid and binding obligations of each of Parent and Merger Sub, 
enforceable against each of Parent and Merger Sub in accordance with their respective tenns, 
subject only to bankruptcy, insolvency, reorganiz.ation, moratorium or similar Laws at the time in 
effect affecting the enforceability or right of creditors generally and by general equitable 
principles which may limit the right to obtain equitable remedies. 

Section S.03. CapitaJb;atjon o1 Parent. 

(a) The authorized capital stock of Parent consists of: (i) 20,000,000 shares of 
common stock, par value $0.001 ,per share ("Parent Common Stock"); and (ii) 
·I0,000,000 shares of preferred stock, par value $0.001 per share. At the close of business 
on December 5, 2014, (w) 1,013,847 shares of Parent Common Stock were issued and 
outstanding, (x) 841,613 shares of Series A Preferred Stock were issued and outstanding 
and (y) 700,000 shares of Parent Common Stock were r~erved for issuance under Parent's 
stock option plan with options to purchase 320,000 shares of Parent Common Stock 
("Parent Stock Options") issued. All of the issued and outstanding stock of Parent is duly 
authorized and validly issued, fully paid and nonassessable, and there are no preemptive or 
tag~along rights or rights of first refusal in respect thereof. The Parent Common Stock, 
Series A Preferred Stock, and the Parent Stock Options constitute aU of the issued and 
outstanding Equity Secw.ities of Parent 

(b) Except as set forth on Schedule 5.03(b), there are no outstanding options, 
warrants or other rights to subscribe for or purchase from Parent, no contracts or 
commitments providing for the issuance of, or the granting of rights to acquire, and no 
securities convertible into or exchangeable for, any Equity Securities in Parent 

(c) Except as set forth on Schedule 5.03(c) there is no otha- holder of record of 
the outstanding Equity Securities of Parent. 

Section 5.04. Subsidiaries. Paren~.has no subsidiaries other than Merger Sub. 

Section 5.05. Title to Assets; Liens and Encumbrances. Except as set forth on 
Schedule 5.05, Parent owns good title to, or has valid and enforceable license or leasehold 
interests in, all of its assets fi:ce and clear of any and all Liens except for Permitted Liens. 
Except as set forth in Schedule 5.05, (a) no Person other than Parent owns any equipment or 
other tangible assets or properties situated on any premises owned, leased or occupied by Parent, 
and (b) none of the equipment or other tangible assets or properties owned by Parent is located 
on any premises not owned, leased or occupied by Parent. Except as set forth on Schedule 5.05, 
the assets owned, leased, ot licensed by Parent constitute all of its assets. 

Section 5.06. Parent Material Contracts. 

(a) Schedule 5.06 lists each of the following Contracts of Parent (such 
Contracts, together with all Contracts concerning the occupancy of any real property, being 
"Parent Material Contra~"): 
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(i) each Contract of Parent involving aggregate consideration in excess of 
$100,000 and which, in each case, cannot be cancelled by Parent without penalty or 
without more than 90 days' notice; 

(ii) all Contract& that require Parent to purchase its total requirements of any 
product or service from a third party or that contain "tske or pay" provisions; 

(iii) all Contracts that provide for the indemnification by Parent of'any Person 
or the assumption of any Tax, Environmental Claim or other Liability of any Person; 

(iv) all Contracts that relate to the acquisition or disposition of any business, a 
material amount of stock or assets of any other Person or any real property (whether by 
merger, sale of stock, sale of assets or otherwise); 

(v) all broker, distributor, dealer, manufacturer's representative, franchise, 
agency, sales promotion, market research, marketing or other consulting and advertising 
Contracts to which Parent is a party; 

(vi) . all agency Contracts to which Parent is a party; 

(vii) all Contracts relating to Indebtedaess for Borrowed Money (including, 
without limitation, guarantees) of Parent or relating to the grant of any Lien other than 
Permitted Liens on any asset of Parent; 

(viii) all Contracts between Parent on the one hand and any Governmental 
Authority on the other hand; 

(ix) any Contracts to which Parent is a party that provide for any joint venture, 
partnership or similar arrangement by Parent or the sharing of revenues between Parent 
and a third party; 

(x) all Contracts between or among Parent on the one hand and stockholders 
of Parent or any Affiliate of stockholders of Parent on the other hand; 

(xi) all Contracts, plans or arrangements providing for any bonus, stock option, 
stock ownership, stock purchase or ~tock appreciation right; 

(xii) all collective bargaining agreements or Contracts with any labor 
organization, union or association to which Parent is a party; 

(xiii) all Contracts for capital expenditures in excess of$100,000; and 

(xiv) any other Contract that is material to Parent, taken as a whole, and not 
previously disclosed pursuant to this Section 5.06. 

(b) Except as would not have, either individually or in the aggregate, a Material 
Adverse Effect on Parent, each Parent Material Contract is valid and binding on Parent, in 
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accordance with its terms subject only to bankruptcy, insolvency, reorganization, 
moratorium or similar Laws at the ~.me in effect affecting the enforceability or right of 
creditors generally and by general equitable principles which may limit the right to obtain 
equitable remedies and is in full force and effect. Parent is not in breach of, or default in 
any material respect of, any Parent Material Contract. No event or circwnstance has 
occurred that, with notice or lapse of time or both, wouJd constitute a material event of 
default under any Parent Material Contract or result in a termination thereof or wouJd cause 
or permit the acceleration or other changes of any material right or obligation or the loss of 
any material benefit thereunder. Complet.e and correct copies of each Parent Material 
Contract (including all modifications, amendments and supplements thereto and waivers 
thereunder) have been provided to Company. 

Section 5.07. Absence of Confflcting Laws and Agreements. Except as set forth on 
Schedule 5.07, neither the execution, delivery or performance of this Agreement by each of 
Parent and Merger Sub, nor the consummation of the transactions contemplated by this 
Agreement, does, or will after the giving of notice or the lapse of time or otherwise: 

(a) conflict with, result in a breach of, or constitute a default under, the 
certificat.e of incorporation of Parent or Merger Sub or any Law, Governmental Order, or 
any Contract to which Parent or Merger Sub is a party or by which Parent or Merger Sub or 
its respective assets is bound; 

(b) require the consent,,, waiver, approval, permit, license, clearance or 
authorization of, or any declaration or filing with, any Governmental Authority; or 

( c) require the consent of any Person under any Parent Material Contract of any 
nature to which Parent or Merger Sub is a party to or by which it is bound. 

Section 5.08. Real Property. The Parent does not own any real property. 

Section 5.09. Leases. Schedule 5.09 sets forth a complete and accurate list of all of 
Parent's Leases of real property. 

Section 5.10. Parent Financial Statements. 

{a) Attached as Schedule 5.lO(a) are true and complete copies of the unaudited 
balance sheet of Parent for year ended December 31, 2013 and the related statements of 
income and stockholders equity for the fiscal year then ended (the .. Parent Financial 
Statements"). The Parent Financial Statements have been compiled in accordance with 
Statements on Standards for Accounting and Review Services issued by the American 
Institute of Certified Public Accountants. 

(b) Attached as Schedule '5.lO(b) is a true and complete copy of the unaudited 
consolidated balance sheet of Parent at September 30, 2014, and the related statement of 
income and stockholders equity for the period then ended (the "Parent Interim Financial 
Statements") as prepared by management of Parent. 
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Section 5.11. Absence of Undisclosed Liabilities. 

(a) Parent does not have any Liabilities except: (i) those Liabilities reflected in 
the Parent Financial Statements and Parent Interim Financial Statements; (ii) Liabilities 
disclosed on Schedule 5.11 {a): (iii) LiabiJities incurred in the ordinary course of business 
since December 3 l, 20l3; (iv) any transaction expenses incurred in connection with the 
Merger or this Agreement; (v) Liabilities and obligations incurred under or in accordance 
with this Agreement or in connection with the t:ramactions contemplated hereby; and (vi) 
such other Liabilities as are not material individually or in the aggregate to Parent. 

, , 
(b) Except as set forth on Schedule 5.1 l(b), Parent has not, by written 

instrument or otherwise, guaranteed the payment or collection or pledged any of its assets 
to secure payment of any llllsatisfied indebtedness or other obligation of any Person. 

Section 5.12. No MaterlaJ Adverse Change. As of the date hereof, except as set forth 
on Schedule 5.12, since December 31, 2013, as to Parent, there has been no: 

(a) Material Adverse Effect with respect to Parent nor any fact or condition in 
existence or threatened that would result in a Material Adverse Effect with respect to 
Parent; 

(b) default under any indebtedness, or any event which with the lapse of time or 
the giving ofnotice, or both, would constitute such a default; 

(c) declaration, setting aside or payment, directly or indirectly, of any cash or 
noncash dividend or other cash or noncash distribution in respect of any of the securities of 
Parent or any direct or indirect redemption, purchase or other acquisition of such securities 
(including but not limited to the Parent Common Stock, Series A Preferred Stock or other 
Equity Securities of Parent); 

(d) material damage, destruction or loss, whether or not covered by insurance; 

(e) increase in compensation payable or to become payable to any of the 
officers, directors or employees or any change in any bonus payment or arrangement made 
with any such Person, or any material change in personnel policies or benefits except in the 
ordinary course of business consistent with past practice or as otherwise required by 
applicable Law; 

(f) Parent Material Contract, Parent Material Leese, commitment or transaction 
entered into or consummated except in the ordinary course of business consistent with past 
practice; 

(g) amendment or termination of any Parent Material Contract or Parent 
Material Lease except in the ordinary course of business; 

(h) extraordinary losses (whether or not covered by insurance) or waiver of any 
extraordinary rights of value with respect to, or affecting Parent's business; 
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(i) sale, assignment, license, lease or other transfer or disposition (including 
any transfer to any Affiliate of Parent) of any of the assets except in the ordinary course of 
business or in connection with the acquisition of similar property or assets in the ordinary 
course of business; 

(j) amendment to the articles of incorporation or bylaws or other organizational 
documents; 

(k) commitment to or liability to any labor organization which represents, or 
proposes to represent, employees, or any strike, lockout, labor trouble or similar event or 
condition of any character involving employees of Parent; 

(I) material change in the accounting methods or principles; 

(m) any loan to, or entry into any other transaction with, any of its directors, 
officers and employees other than in the ordinary course of business; 

(n) entry into a new line of business or abandonment or discontinuance of 
existing lines of business; 

(o) adoption of any plan of merger, consolida-tion, reorga.nu:ation, liquidation or 
dissolution or filing of a petition in bankruptcy mder any provisions of federal or state 
bankruptcy Law or consent to the filing of any bankruptcy petition against it under any 
similar Law, or entering into by Parent or its stockholders of any agreement or contract 
o1her than this Agreement relating to the sale or transfer of any Parent Common Stock or 
other Equity Securities of Parent, or a change of control of Parent; 

(p) imposition of any Lien (other than Permitted Liens) on any material asset; 

( q) failure to maintain policies of insurance in effect or to give any notice or 
present any claim under any such policy when due; 

(r) capital expenditure or commitment therefor in excess of$100,000 other than 
for ordinary repairs or maintenance; 

(s) 
$50,000; 

as of the date hereof, no commitment for capital expaiditures in excess of 

(t) failure or refusal to make, in a timely manner, all material filings and 
declarations with and notices to Government Authorities; or 

(u) agreement to do any of the foregoing. 

Section 5.13. No Litigation; Labor Disputes; Compllance with Law. Except as set 
forth on Schedule 5.13: 
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(a) as of the date hereof, there is no Action before or by any Governmental 
Authority or any third party, pending or threatened, to which Parent is a party. There are 
no outstanding injunctions, judgments or other Government Orders against Parent; 

(b) Parent is not subject .,to or bound by any labor agreement or collective 
bargaining agreement and there is no material labor dispute, grievance, controversy, strike 
or request for union representation pending or threatened against Parent; and 

(c) at all tinres, Parent has owned, carried on and conducted the Business in 
material compliance with Law and all Governmental Orders applicable to Parent. 

~ctlon 5.14. '.I!B!- Except~ set forth on Schedule 5.14: 

(a) Parent has duly and timely filed all required federal and state Tax Returns 
with the appropriate governmental agencies in all jurisdictions in which such returns and 
reports are required to be filed. AU such Tax Returns are true and complete in all material 
respects and were prepared in compliance with all applicable Law. Parent has withheld and 
paid all Tax required to be withheld and paid in connection with any amounts paid or 
owing to an employee, independent contractor, creditor, stockholder, or other third party. 
All Twces due and owing from Parent (whether or not shown on any Tax Return) have been 
fully paid. Parent is not currently the beneficiary of any extension of time within which to 
file any Tax Return. No claim has ever been made by an authority in a jurisdiction where 
Parent does not file Tax Returns that Parent is or may be subject to taxation by that 
jurisdiction; 

(b) Parent: (i) is not a party to or bound by, or have any obligation under, any 
Tax sharing or similar agreement; (ii) has not been a member of an Affiliated Group filing 
a consolidated federal income Tax Return or has any Liability for the payment of Taxes of 
any Person under Treasury Regulation§ l.1502-6 (or any similar provision of state, local 
or non~U.S. Law), as a t:ramferee or successor, by contract or otherwise; 

(c) no federal or state tax audits or administrative or judicial Tax proceedings 
are pending or being conducted with respect to Parent. Parent has not received from any 
federal or state t!Dcing authority any: (i) notice indicating an intent to open an audit or other 
review~ (ii) request fur information related to Tax matters; or (iii) notice of deficiency or 
proposed adjustment for any amount of Tax proposed, asserted, or assessed by any trucing 
authority against Parent. Schedule 5.14(c) lists all federal or state income Tax Returns 
filed with respect to Parent for taxable periods ended on December 31, 2013. No Tax 
Returns have been audited. Parent has delivered to Company correct and complete copies 
of its FederaJ and State income Tax Return. and reports for December 31 , 2013; 

(d) there are no Liens for Taxes (other than Petmitted Liens) upon any of the 
assets or properties of Parent; 

(e) Parent has not participated in any reportable transaction within the meaning 
of Section 6707A(c)(l) of the Code and Treasury Regu.latio~ Section l.601 l-4(b) (or any 
similar provision of any Tax Law); 
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(f) Parent has not distributed stock of another Person, or has had its stock 
distributed by another Person. in a transaction that was purported or intended to be 
governed in whole or in part by Sections 355 or 361 of the Code; 

(g) Parent bas not waived any statute of limitations in respect of Taxes or 
agreed to any extension of time with respect to a Tax assessment or deficiency; and 

(b) Parent has disclosed on its federal income Tax Returns all positions taken 
therein that could give rise to a substantial understatement of federal income tax within the 
meaning of Section 6662 of the Code. 

Section 5.15. Emploveu. Schedule 5.15 is a true and complete list of all Employees of 
Parent as of the date hereof: which list idehtifies the name and position of each such Employee, 
and the following compensation information for fiscal years 2013 and 2014: (a) annual base 
salary; (b) annual bonus; (c) commissions; (d) perquisites; (e) severance; and (f) all other 
material items of compensation. Except as set forth on Schedule 5.15, there are no collective 
bargaining agreements, employment agreements, severance agreements, consulting agreements 
or independent contractor agreements to which Parent is a party which are not terminable at will 
without Liability. Except as set forth on Schedule 5.15, the consummation of the transactions 
contemplate<l under this Agreement will not cause Parent to incur or suffer any Liability relating 
to, or obligation to pay, severance, teanination, or other payments to any Person or entity. 
Parent is in compliance in alt material respects with all applicable Laws respecting employment 
and employment practices, terms and conditions of employment and wages and hours, and have 
not and are not engaged in any unfair labor practice; and no unfair labor practice complaint, 
employment discrimination complaint, wage and hour complaint, or occupational safety and 
health complaint against Parent is pending before any Government Authority, including the 
National Labor Relations Board or a similar governing body. Parent has paid or accrued on its 
balance sheet as of September 30, 2014 all compensation and benefits (including accrued 
vacation, sick leave or similar benefits) to any of Parent's employees. 

Section 5.16. Employee Benefit Plnns. Parent has not at any time established, 
maintained or been a party to or made con~butions to !:Illy Employee Benefit Plan. 

Section 5.17. Environmental Co,mpliance. 

(a) Parent is not currently nor has it formerly owned, operated or leased Real 
Property which is in the possession or control of the stockholders or Parent relate.cl to 
Environmental Permits, compliance with Environmental Laws, Environmental Claims, 
Environmental Notices or Releases of Hazardous Materials; 

(b) The representations and warranties made pursuant to this S~ction 5. l 7 are 
the exclusive representations and warranties by Parent regarding (x) compliance with or 
liability under Environmental Laws or Environmental Pennits, (y) Environmental Claims 
or Environmental Notices, or (z) Hazardous Materials. 

Section 5.18. Affiliated Transactions. Except as provided in Schedule 5.18 hereto, no 
officer, director, stockholder, Employee, no family member of any of the foregoing, has any 
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contractual relationship with Parent (other than as an Employee) or any direct or indirect interest 
in any customer, supplier or competitor of Parent, or in any other Person with whom Parent is 
doing busfoess or otherwise has an agreement, arrangement or understanding, written or oral 
with Parent, whether in existence as of the date hereof or proposed, other than the ownership of 
stock of publicly traded corporations that does not exceed 1 % of the issued and outstanding stock 
of such corporation. 

Section 5.19. Brolcers. Ex:cept as set forth on Schedule 5.19, neither this Agreement or 
any other transaction contemplated by this Agreement was induced or procured through any 
Person acting on behalf of, working fur or representing Parent or Merger Sub as broker, finder, 
investment banker, financial advisor or in any similar capacity. The fees of such Person listed on 
Schedule 5.19 shall be paid and satisfied at Closing by Parent. 

Section 5.20. Independent lnvestigatlop. Company has conducted its own 
independent investigation, review and analysis of Parent and acknowledges that Company has 
been provided adequate access to the personnel. properties, assets, premises, books and records 
and other documents and data of Parent fur such purpose. Company acknowledges and agrees 
that: (a) in making its decision to enter into this Agreement and to consummate the transactions 
contemplated hereby, Company has relied solely upon (i) its own investigation and (ii) the 
express representations and warranties set forth in this Agreement (including the related portions 
of the Schedules) and in the other Transaction Documents; and (b) neither Parent or any other 
Person has made any other representation or warranty as to Parent. 

Sectlo11 5.21. No Prior Merger Sub Operations. Merger Sub was fonned solely for 
the purpose of effecting the Merger and has not engaged in any business activities or conducted 
any operations other than in connection with the transactions contemplated hereby. 

Section 5.22. Reserved. 

Section 5.23. Information Supplied. None of the information supplied (or to be 
supplied) in writing by or on behalf of Parent to Company or the Shareholders will, on the date it 
is first supplied or furnished, and at the time of the Closing, contain any untrue statement of a 
material fact or omit to state any material fact requil'ed to be stated therein or necessary in order 
to make the statements therein, in the light of the circumBtances under which they are made, not 
misleading. 

Section 5.14. No Other Representations or Warranties. Except for the 
representations and warranties contained in this Article V (including the related portions of the 
Schedules) and in the other Transaction Documents, neither Parent or any other Person has made 
or makes any other express or implied representation or warranty, either written or oral, on 
behalf of Parent with respect to the transactions contemplated by this Agreement, includhig the 
Merger. 

38 
WCSR 32928263v7 

ROA 852



CERTIFIED TO BE A TRUE AND CORRECT COPY 
AS TAKEN FROM AND COMPARED W!TH THE 

ORIG INAL ON FILE IN THfS OFFICE 

Feb 12 2025 
REFERENCE ID: 1826 734 

ARTICLE VI 
CERTAIN MA TIERS PENDING THE CLOSING 

From and aft.or the date of this Agreement and until the Closing (unless otherwise 
provided herein) Company shall comply with each of the following provisions: 

Section 6.01. ~- Parent and its authorized agents, officers and representatives shall 
have reasonable access to Company to conduct such examination and investigation of the 
Business as it deems reasonably necessary, provided that such examinations shall be during the 
normal business hours of the Business and shall not unreasonably interfere with the Business's 
normal operations and activities of the .. Business. Without limiting the generaJity of the 
foregoing, Parent shall have fuU access to all employees of Company commencing no later than 
thirty (30) days prior to Closing to discuss transition and integration related matters and 
employment terms. 

Section 6.02. Notice of Adverse Changes. Pending the Closing, Company shall give 
Parent prompt written notice of the occurrence of any of the following with respect to Company: 

(a) 
$50,000; 

(b) 

an Event of Loss involving individually or in the aggregate more than 

the commencement or filing of any material Action; 

(c) any material labor grievance, strike, request for union representation. 
controversy or dispute materially affecting the business or operations of the Business; 

( d) any material violation by Company of any Law; 

(e) any written notice of breach, default, claimed default or termination of any 
Material Contract or Material Lease, other t.han any expiration of such Material Contract or 
Material Lease pursuant to its terms; ,. 

(f) any Material Adverse Effect; or 

(g) the occurrence of an event which has had or reasonably could be ex:pected to 
have a Material Adverse Effect 

Section 6.03. Operations Pending Closing. After the date hereof and prior to the 
Closing, except as otherwise provided in this Agreement or consented to in writing by the other 
party (which consent shall not be unreasonably withheld or delayed), each party shall (x.) conduct 
their business in the ordinary course of business consistent with past practice; and (y) use 
commercially reasonable effi>rts to maintain and preserve intact the current organization. and to 
preserve the rights, goodwill and relationships of its employees, customers, lenders, suppliers, 
regulators and others having business relationships with the party. Without limiting the 
foregoing, each party shall: 

(a) operate its business in accordance with applicable Laws; 
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(b) maintain its properties and assets in good working order, ordinary wear and 
tear and usage excepted, and replace any of such assets which shall be worn out, broken. 
lost, stolen or destroyed, to the extent such assets would have been replaced in the ordinary 
course of business in accordance with past practices; 

(c) not increase or otherwise change the rate or nature of the compensation 
(including wages, salaries and bonuses) which is paid or payable to any Person, and not 
enter into, renew or allow the renewal of, any employment agreement; 

(d) defend and protect its material properties, Intellectual Property and assets 
from infringement or usurpation; 

(e) maintain in full force and effect policies of liability and casualty insurance 
of substantially the same type, character and coverage as the policies currently carried with 
respect to the Business; 

(() not adopt, or commit' ' to adopt, any Plan, Benefit Arrangement or other 
pension, profit sharing, deferred compensation or similar plan, program or trust on behalf 
of personnel of Company or modify the existing Employee Benefit Plans, other than in 
connection with the Merger of Parent and FMI or changes to existing plans in the ordinary 
course of business; 

(g) make reasonable commercial efforts to protect the Business and its 
lntellectual Property Registrations; 

(h) not acquire or agree to acquire by merging or consolidating with, or by 
_purchasing a substantial portion of the nssets of, or by any other manner, any business other 
f;il an Parent's merger with FMI; 

(i) not make or incur any capital expenditure in excess of $100,000 individually 
Qf in the aggregate; 

(j) not compromise or settle any material litigation to which such party is a 
party, nor waive or permit the loss of any right of material value, or cancel any debt or 
claim other than in the ordinary course of business consistent with past practice; 

(k) perform in all material-respects all Material Contracts and Material Leases; 

(I) maintain books, records and accounts in accordance with past practice; 

(m) not enter into or modify any Material Contract or Material Lease or other 
material commitment outside of the ordinary course of business; 

(n) not tnake any changes in financial or tax accounting records, principles or 
practices except insofar as required due to a change in Law; 
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(o) 
$25,000; 

not dispose of any fixed asset with a replacement value in excess of 

., 
(p) not take any action that, if the action had been taken between January 1, 

2014 and the date of this Agreement, would have been required to be disclosed on 
Schedule 4.14 or 5.12. and 

(q) not enter into any transaction with an Affiliate. 

Section 6.04. FinanclAI Reports. Within thirty (30) days after the end of each month 
ending after the date hereof, Company will furnish Parent with a copy of the monthly financial 
reports of Company (each, a "Finandal Report") prepared after the date of the Interim 
Financial Statements> including balance sheet ("Most Recent Balance Sheet") and operating 
statements, for each such month. All of the foregoing Financial Reports shall comply with the 
requirements concerning financial statements set forth in Section 4.12(b ). 

Section 6.05. Forbearances. -Prior to Closing, neither Company nor Parent shall 
without first obtaining the prior written consent of the other: 

(a) declare, set aside or pay any dividend or make any distribution with respect 
to its Equity Securities; 

(b) directly or indirectly redeem, purchase or otherwise acquire or commit to 
acquire its Equity Securities; ... 

(c) effect a split or reclassification of its capital stock or a recapitalization; 

(d) change its certificate of incorporation, bylaws, or other governing 
instruments; 

(e) Amend its certificate of incorporation or bylaws; 

(f) Take any action that would or is reasonably likely to prevent the Merger 
from qualifying as a "reorganization" within the meaning of Section 368 of the Code; 

(g) Take any action that would materially alter the capitalization of Parent such 
that the capitalization of the Company would vary materially from the capitalization and 
debt outstanding at the Effective Time as set forth on Schedule 6.05(g), it being understood 
that the issuances of Series A Preferred Stock of Parent and convertible notes and common 
stock, in accordance with the capitalization described on Schedule 6.05(g) shall not require 
the consent of the Company; 

(h) In the case of the Company, issue any Equity Securities or incur any 
Indebtedness, other than in the ordinary course of business; or 

(i) Agree, commit or adopt any resolutions to do any of the foregoing. 
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Section 6.06. Consents. Company shaU use its commercially reasonable efforts (which_ 
will not require the payment of any monies) to obtain all consents and approvals from third 
Persons whose consent or approval is required with respect to the transactions contemplated 
hereby prior to the Closing Date. 

Section 6.07. Cooperation: Commercially Reasonable Efforts. Subjeot to the tenn8 
and provisions of this Agreement, Parent, Merger Sub and Company will cooperate with each 
other and use (and shall cause each of their respective Affiliates to use) its commercially 
reasonable efforts to talce, or cause to be taken, all actions, and so, or cause to be done, all things 
necessary, proper or advisable to cause the conditions to the Closing to be satisfied as promptly 
as practicable in all respects, including cooperation in connection with securing any 
nongovernmental approvals. consents, and waivers of third parties; and giving notices to any 
Governmental Authority, or securing the permission, approval, determination, consent or waiver 
of any Governmental Authority, required by Law in connection with the Merger. 

Section 6.08. Release of Liens. Except for the Permitted Liens, at or prior to the 
Closing, Company shall obtain the release of alt Liens disclosed in the Schedules hereto and any 
other Liens on the assets of Company and shall duly file releases or tenninations of all such 
Llens in each governmental agency or office in which any such Lien or evidence thereof shall 
have been previously filed 

Section 6.09. Confidentiality; Public Announcement. During the period between the 
date hereof and the Closing, each party shall maintain the confidentiality of all information of a 
proprietary, secret or confidential nature of the other parties. No party hereto shall issue 1111y 
press release or pubJic announcement or, except as otherwise required in connection with 
obtaining any third party consent or in connection with obtaining fmancing for the transactions 
contemplated herein, otherwise divulge the existence of this Agreement or the transactions 
contemplated hereby without prior approval of the other parties hereto which shall not be 
unreasonably withheld, except as and to the extent that such party shall be obligated by Law, in 
which case the other party shall be so advised and the parties shall use their commercially 
reasonable efforts to cause a mutually agreeable release or announcement to be issued. 
Notwith.standing anything to the contrary contained herein, it is understood that Parent may make 
a general announcement to the industry, customers and other current or prospective commercial 
parties regarding Parent's acquisition of the Business and the Merger under this Agreement and 
the Transaction Documents. 

Section 6.10. Supplemental Schedules. Prior to Closing, Company shall, from time to 
time, by notice in accordance with this Agreement, supplement or amend Schedules or add 
additional Schedules to this Agreement, in order to set forth any matter first arising after the date 
hereof which could give rise to a breach of any representation or warranty herein contained 
provided that the matter which gave rise to such supplement, amendment or addition was not the 
result of a willful breach by Company of any representation or warranty or covenant hereof If a 
supplement, amendment or addition of any Schedule sets forth a matter which absent such 
supplement, amendment or addition would give rise to a breach of any representation or 
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warranty herein, then the aggregate Merger Consideration will be reduced by an amount agreed 
by Parent, Company and the Shareholders' Representative and, if such breach has had, or could 
reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect or if 
Parent, Company and the Shareholder's Representative do not agroe to the amount of reduction 
of the aggregate Merger Consideration, Parent shall have the right, pursuant to Section l 1.01 to 
terminate this Agreement. Such aggregate Merger Consideration reduction, if agreed to, or 
termination shall be Parent's and Merger Sub's sole remedy relating to matters set forth in 
amendments or supplements to any Schedule or addition of any Schedule permitted hereunder. 
Notwithstanding any other provision hereof but subject to the immediately preceding sentence, 
no supplement, amendment or addition of any Schedule will be effective to cure and correct any 
breach of any representation or warranty relating to such Schedule. 

Section 6.11. Notice to Shareholders; Shareholder's Meeting. Between the date 
hereof and Closing, Company will give all notices and information (including, without 
limitation, those required under the Dissenters' Provisions) required by the Business Corporation 
Act to be given to the Shareholders in connection with this Agreement and/or the Merger, 
including the following: 

(a) As soon as practicable after the execution of this Agreement, the Company 
shall prepare, with the cooperation of Parent, a solicitation statement for the solicitation of 
approval of the Shareholders of the Company descnbing this Agreement and the 
transactions contemplated hereby and thereby Parent shall provide such information about 
Parent as the Company shall reasonably request The information supplied by the 
Company for inclusion in the solicitation statement to be sent to the Shareholders of the 
Company shall not, on the date the solicitation statement is first mailed to the Company's 
Shareholders or at the Effective Time, contain any statement that, as such time, is false or 
misleading with respect to any material fact, or omit to state any material fact necessary in 
order to make the statements made therein, in light of the circumstances under which they 
are made, not false or misleading, or om.it to state any material fact necessary,to correct any 
statement in any earlier communication that has become false or misleading. 
Notwithstanding the foregoing, Company makes no representation, warranty or covenant 
with respect to any infonnation supplied by Parent or Merger Sub tbat is contained in any 
of the foregoing documents. 

(b) The solicitation statement shall constitute a disclosure document for the 
offer and issuance of shares of Parent's Series B Preferred Stock to be received by the 
holders of Company Capital Stock in the Merger. Parent and Company shall each use 
reasonable commercial efforts to cause the solicitation statement to comply with applicable 
federal and state securities laws requirements. Each of Parent and Company agrees to 
provide promptly to the other such information concerning its business and financial 
statements and affairs as, in the reasonable judgment of the providing party or its counsel, 
may be required or appropriate for inclusion in the solicitation statement or in any 
amendments or supplements thereto, and to cause its counsel and auditors to cooperate with 
the other's counsel and auditors in the preparation of the solicitation statement. Company 
will promptly advise Par6llt, and Parent will promptly advise Company, in writing if at any 
time prior to the Effective Time either Company or Parent shall obtuin knowledge of any 
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facts that might make it necessary or appropriate to amend or supplement the solicitation 
statement in order to make the statements contained or incorporated by reference therein 
not misleading or to comply with applicable law. The solicitation statement shall contain 
the recommendation of the Board of Directors of Company that the Company Shareholders 
approve the Merger and this Agreement and the conclusion of the Board of Directors that 
the terms and conditions of the Merger are fair and reasonable to the Shareholders of 
Company. Anything to the contrary contained herein notwithstanding, Company shall not 
include in the solicitation statement any information with respect to Parent or its affiliates 
or associates, the fonn and content of which infonnation shall not have been approved by 
Parent prior to such inclusion. 

Section 6.12. Approval of Shareholder§. Company shall promptly after the date 
hereof take all action necessary in accordance with the Business Corporation Act and its Articles 
of Incorporation and Bylaws to obtain the majority vote (the "Reqn.isite Company Vote") of the 
Company Shareholders to approve the Merger as soon as practicable. Company shall use its 
efforts to take all action necessary or advisable to secure the vote of Shareholders required to 
effect the Merger. 

Section 6.13. Sale of Shares Pursuant to Regulation D. The · parties hereto 
acknowledge and agree that the shares of Parent Series B Preferred Stock i85t.lable to the 
Company Shareholders shall constitute "restricted securities" within the Securities Act. The 
certificates of Series B Preferred Stock shall bear the legends set forth in Section 2.05. Company 
will use its best efforts to cause each Company Shareholder to execute and deliver to Parent the 
Investor Representation Statement It is acknowledged and understood that Parent is relying on 
the written representations made by each Shareholder of Company in the Inve&nr Representation 
Statements. ,. • 

ARTICLE VII 
TAXMATTERS 

The following provisions shall govern the allocation of responsibility as between Parent, 
Merger Sub and the Shareholders for certain ·tax matters following the Closing Date. 

Section 7.01. Tax Covenants. Without the prior written consent of Parent, Company 
shall not, to the extent it may affect, or relate to Company, make, change or r~ind any Tax 
election, change an annual accounting period, adopt or change any accounting method, file an 
amended Tax Return, enter into any closing agreement, settle any Tax claim or assessment 
relating to Company, surrender any right to claim a refund of Taxes, consent to an extension or 
waiver of the limitation period applicable to any Tax claim or assessment relating to Company, 
or take any other similar action relating to the filing of any Tax Return or the payment.of any 
Tax, if such. election, adoption, change, amendment, agreement, settlement, surrender, consent or 
other action would have the effect of increasing the Tax liability or reducing any Tax asset of 
Parent or Surviving Corporation or its Subsidiaries in respect of any Post-Closing Tax Period. 
Parent or Surviving Corporation shall prepare, or cause to be prepared all Tax Returns required 
to be filed for Company that are filed after the Closing Date with respect to Pre-Closing Tax 
Period. ,. 
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Section 7.02. Cooperation and Exchapge of Information. 

(a) Shareholders' Representative, Company, Parent and the Surviving 
Corporation shall provide each o1bcr with such cooperation and information as any of them 
reasonably may request of the other in filing any Tax Return pursuant to this Article VII or 
in connection with any audit, litigation or olhec proceeding in respect of Taxes of 
Company. Such cooperation shaU include the retention and (upon the other Party's 
requc.5t) the provision of records and information (including but not limited to Tax Returns 
or portioos thereof, together with accompanying schedules, related work papers and 
documents relating to rulings or other determinations by tax authorities) that are reasonably 
relevant to any such audit, litigation or other proceeding and making employees available 
on a mutually convenient basis to provide additional information and explanation of any 
material provided hereunder. Bach 9f Shareholders' Representative, Company (after the 
Effective Time the Surviving Corporation), and Parent agree to retain all books .and records 
with respect to Tax matters pertinent to Company for any taxable period beginning before 
the Closing Date until the expiration of the statute of limitations (and to the extent notified 
by Parent, the Surviving Corporation or Shareholders' Representative, any extension 
thereof) of the respective taxable periods and to abide by all record retention agreements 
entered into with any taxing authority. Prior to transferring, destroying or discarding any 
such books and records in its possession relating to Tax matters of Company fur MY 
taxable period beginning before the Closing Date, Shareholders' Representative or Parent 
(as the case may be) shall provide the other party with reasonable written notice arxl offer 
the other party the opportunity to take custody of such materials. 

(b) Parent, Merger Sub, Company and Shareholders' Representative further 
agree, upon request, to use their best efforts to obtain any certificate or other document 
from any governmental authority or any of Person as may be necessary to mitigate, reduce 
or eliminate any Tax that could be imposed (including, but not limited to, with respect to 
the transactions contemplated hereby). 

(c) Parent, Merger Sub, Company and Shareholders' Representative further 
agree, upon request, to provide the other Parties with all information that the other Party 
may be required to report pursuant _to section 6043 or 6043A of the Code, or Treasury 
Regulations promulgated thereunder. 

Section 7.o:t Tax Elections. Parent covenants that, without the prior written consent of 
the Shareholdera' Representative, which will not be unreasonably withheld, conditioned or 
delayed, it will not, and will not cause or pennit Company (after the Effective Time the 
Surviving Corporation), or any Affiliate of Parent {except as required by applicable Law) to : (i) 
amend any Tax Return for any Pre-Closing Taxable Period; (ii) enter into any closing agreement 
or settle any Tax claim or assessment relating to Company for any Pre-Closing Taxable Period; 
{iii) extend or waive the limitation period applicable to any Tax claim or assessment for any Pre-
Closing Taxable Period; or (iv) surrender any right to claim a refund of Taxes for any Pre-
Closing Taxable Period, in each case if such action would reasonably be expected to have the 
effect of increasing the Tax liability or reducing any Tax benefit of Company or any Affiliate of 
Company; provided. however, that the provisions of this Section 7. 03 . shall not apply if no Claim 
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for indemnification has been made prior to December 31, 2014 under Section 10.01 involving 
Taxes and if the Company has not filed an income Tax Return for the Pre-Closing Tax Period 
prior to December 31, 2014. 

Section 7.0-4. Tax Refunds. Solely for income Taxes for Pre-Closing Taxable Periods 
for which Company is liable hereunder and provided that no Claim fur indemnification bas been 
made prior to December 31, 2014 involving income Taxes, and then only to the ex.tent of such 
Claim, Parent shall promptly pay or c~e prompt payment to be made to Shareholders' 
Representative, on behalf of Company (after the Effective Time the Swviving Corporation), 
within ten (10) days after receipt thereof by Company (aft.er the Effective Time the Surviving 
Corporation) or any of its Subsidiaries, of all refunds of Taxes and interest (as received from the 
taxing jurisdiction) with regard to the carryback of tax attributes generated for tax years 2012 
and 2013 (or that portion thereof falling into the Pre-Closing Tax Period) thereon received by, or 
credited agairuit the Taxes of Company (but only to the extent th.at any such credit actually 
reduces the Taxes paid by Company (after the Effective Time the Surviving Corporation) for any 
Tax period (or the portion of any Straddle Period) beginning after the Closing Date. For the 
avoidance of doubt, this Section 7.04 is limited to carrybacks of net operating losses and 
investment tax credits generated in calendar years Z012 and 2013 (or that portion thereof falling 
into the Pre-Closing Tax Period). If the SJµireholders' Representative determines that Company 
(after the Effective Time the Surviving Corporation) is entitled to file or make a fonnal or 
informal claim for refund or an amended Tax Return providing for a refund with respect to a 
taxable period ending on or before the Closing Date (and, in each case, solely with respect to a 
refund for which Parent or the Surviving Corporation are required to pay to the Shareholders' 
Representative pursuant to this Section 7.04), Parent will (so long as not inconsistent with 
applicable Law), if the Shareholders' Representative so reque.sts and at the Shareholders 
expense, cause the relevant entity to file or make such claim or amended Tax Return, including 
through the prosecution of any proceeding which the Shareholders' Representative reasonably 
directs such entity to pursue; provided, that no such claim, amended Tax Return or proceeding 
will have an adverse effect on Parent and its Affiliates (including the Surviving Corporation). 
Any such amended Tax Return, claim, or other filing shall be prepared in a manner consistent 
with past practice (unless otherwise required by Law), and without a change to any item that 
does not directly relate to the tax attribute carried back and, shall be submitted by Shareholders' 
Representative to Parent and the Surviving Corporation for approval and filing (together with 
schedules, statements and, to the extent requested by Parent, supporting documentation) at least 
40 days prior to the due date of such Tax Return. 

ARTICLEVIU 
CONDITIONS PRECEDENT TO OBLIGATIONS OF PARENT AND MERGER SUB .. 

The obligations of Parent and Merger Sub to be performed on the Closing Date shall be 
subject to the satisfaction prior to or at the Closing of the following express conditions 
precedent: 

Section 8.01. Compliance with Agreement. Company shall have performed and 
complied in all material respects with each of its obligations under this Agreement which are to 
be performed or complied with by Company prior to or at the Closing. 

46 
WC\R 32918163"7 

ROA 860



CERTIFIED TO BE A TRUE AND CORRECT COPY 
AS TAKEN FROM AND COMPARED WITH THE 

ORIGINAL ON FILE IN THIS OFFICE 

i 
I 

I 
I 

I 
I 

I 
! 
J 
i 

I 
j 
) 

Feb 12 2025 
REFERENCE ID: 1S26734 

Secttou 8.02. Proceooigg5 and InshJUDents Satisfactory. All proceedings required to 
be taken by Company in connection with the performance of this Agreement, and all documents 
incident thereto, shall be complete in all material respects to the reasonable satisfaction of Parent 
and Parent's coW1Bel, and Company shall have made available to Parent for examination the 
originals or true and correct copies of all, documents which Parent may reasonably request in 
connection with the transactions contemplated by this Agreement and in order to establish the 
existence and good standings of Company and the due authorization of this Agreement and the 
transactions contemplated hereby. The Company shall have delivered the Financial Statements, 
together with an audit report, footnotes and schedules, prepared in accordance with GAAP. 

Section 8.03. Representations and Warranties. The representations and warranties 
made by Company which are qualified in any respect as to materiality or Material Adverse 
Effect shall be true and correct as of the Closing Date with the same force and effect as though 
such representations and warranties bad been made on the Closing Date, except for changes 
permitted or contemplated by this Agreement; all other representations and warranties made by 
Company in this Agreement shall be true and correct in all material respects as of the Closing 
Date with the aame force and effect as though such representations and wdrranties had been 
made on the Closing Date, except for changes permitted or contemplated by this Agreement. 

Section 8.04. Deliveries at Closing. Company shall have delivered or caused to be 
delivered to Parent the documents, each properly executed and dated as of the Closing Date, as 
required pursuant to this Agreement. 

Section 8.05. Absence of Proceedings. No Action shall have been commenced against 
Parent, the Shareholders or Company, which seeks to prevent the Closing or to impose material 
damages against Parent, Merger Sub or any of their Affiliates as a result of the transactions 
contemplated by this Agreement and the other Transaction Documents and which in the opinion 
of counsel to Parent is reasonably likely to succeed. No injunction or restraining order shall have 
been issued by any Governmental Authority, and be in effect, which restrains or prohibits any 
material transaction contemplated hereby. 

Section 8.06. No Liens; Title Report/Insurance. On the Closing Date and 
simultaneously with. the Closing, there shall not be any Liens on the assets of Company, except 
Permitted Liens. If Parent elects, Merger Sub shall have obtained an owner's title policy 
covering the owned Real Property from the title company selected by the Parent in form 
reasonably satisfactory to Parent. Title to the owned Real Property at Closing shall be good and 
marketable and such as will be insured by the title company selected by Parent at its regular 
rates. 

Section 8.07. Governmental Consents. All other authorizations, consents or approvals 
of any and all Governmental Authorities, if any, necessary in connection with the consummation 
of the transactions contemplated by this Agreement (including without limitation any such 
authorizations, consents or approvals necessary with respect to any Permit material to the 
operation of the Business of Company) shall have been obtained and be in full force and effect. 
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Section 8.08. Good Standing Certlficates. Company shall have delivered to Parent 
copies of the certificate of good standing of Company issued on or soon before the Closing Date 
by the Secretary of State (or comparable officer) of the jurisdiction of organization and 
jurisdiction in which each such Person is qualified to do business. 

Section 8.09. Dissenting Shares. Shareholders holding not more than 10% of the Stock 
outstanding immediately prior to 1he Effective Time shall have demanded or indicated in writing 
an intent to demand appraisal of such shares of Stock under the Dissenters' Provisions. 

Section 8.10, Bank Signature Cards. Company shall have delivered signature cards, 
duly executed by the current officers and/or authorized signatories of Company. transferring 
signing authority for the bank accounts of Company to Persons designated by Parent. 

Section 8.11. Investor Representation Statement; Number of Shareholden. Each of 
the Company' a Shareholders shall have delivered to Parent a signed Investor Representation 
Statement and each such Statement shall be in full force and effect, and there shall be not more 
than thirty-five (35) Company Shareholders who are both: (i) U.S. persons as defined under 
Regulation Sunder the Securities Act; and (ii) not "accredited investors" as defined in Rule 501 
under the Securities Act 

Notwithstanding the above, if any of the conditions set forth in this Article VIII have not 
been satisfied, Parent may in its sole discretion elect to proceed with the consummation of the 
transactions contemplated hereby. 

ARTICLE IX 
CONDITIONS PRECEDENT TO OBLIGATIONS OF COMP ANY 

Each and every obligation of Company to be performed on the Closing Date shall be 
subject to the satisfaction prior to or at the Closing of the following express conditions 
precedent: 

Section 9.01. Compliance with Agreement. Each of Parent and Merger Sub shall have 
perfonned and complied in all material re_wect with all of its obligations under this Agreement 
which are to be performed or complied with by it prior to or at the Closing. 

Section 9.02. Proceedings and Instruments Satisfactory. All proceedings to be taken 
by each of Parent and Merger Sub in connection with the transactions contemplated by this 
Agreement, and all documents incident thereto, shall be complete to the reasonable satisfaction 
of Company and Company's counsel, and each of Parent or Merger Sub shall have made 
available to Company for examination the originals or true and correct copies of all documents 
which Company may reasonably request in connection with the transactions contemplated by 
this Agreement and in order to establish the existence and good standing of each of Parent and 
Merger Sub and the due authorization of this Agreement and the transactions contemplated 
hereby by each of Parent and Merger Sub. 
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Section 9.03. Representations iutd Warral§ies. The representations and warranties 
made by Parent and Merger Sub which are qualified in any respect as to materiality shall be true 
and correct as of the Closing Date with the same force and effect as though such representations 
and warranties had been made on the Closing Date, except for changes permitted or 
contemplated by this Agreement; all other representations and warranties made by Parent and 
Merger Sub in this Agreement shall be true and correct in all material respects as of the Closing 
Date. 

Section 9.04. Deliveries at Closing. Parent and Merger Sub shall have delivered or 
caused to be delivered to Company the documents, each properly executed and dated as of the 
Closing Date required pursuant to this Agreement. Parent shall also have paid the aggregate 
Merger Consideration in accordance with and to the extent required by Section 2.06. 

Section 9.05. Employment Agreements. Company shall have executed and delivered 
to Steve Johnson, Ronald Young and Frank Patterson the Employment Agreements and the 
Noncompetition Agreements. Such Employment Agreements shall be in a form reasonably 
acceptable to such employees and shall provide that Parent and the Company shall remain 
obligated to pay such employees for any and all deferred compensation that is cun-ently reflected 
on the Company's Financial Statements in accordance with the Company's existing payment 
obligations. 

Section 9.06. Absence of ProceedJoes. No injunction or restraining order shall have 
been issued by any Governmental Authority, and be in effect, which restrains or prohibits any 
material transaction contemplated hereby. 

Section 9.07. FMI Mewer. Parent and FMI shall have closed the merger and 
transactions contemplated by that certain Agreement and Plan of Merger by and between FMI 
and Parent before or simultaneously with the Effective Time. 

Section 9.08~ Issuance of Stock 0Dtions. Parent shall have authorized the grant of the 
Replacement Options pursuant to its 2013 Equity lncentive Plan to the persons designated by the 
Company. 

Section 9.09. Governmental Consents. AH other material authorizations, consents or 
approvals of any and all Governmental Authorities, if any, necessary in connection with the 
consummation of the transactions contemplated by this Agreement shall have been obtained and 
be in full force and effect. 

Section 9.10. Tax Free Reorganization. Counsel to the Company shall have delivered 
an opinion that the Merger qualifies as a tax~freo re.organization under Code Section 368(a). 

Notwithstanding the above, if any of the conditions set forth in this Article IX have not 
been satisfied, Company may nevertheless elect to proceed with the consummation of the 
transactions contemplated hereby. 
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ARTICLEX 
FURTHER AGREEMENTS 

Section 10.01.Access. For a period of five (5) years after the Closing Date (or such 
longer period as may be required by any Governmental Authority or ongoing litigation or in 
connection with any Action): 

(a) Parent shall, and sba.ll cause tho Surviving Corporation to, use its reasonable 
efforts not to dispose of or destroy any of the business records and files with respect to 
Company. If Parent or the Surviving Corporation wishes to intentionally dispose of or 
destroy such records and files after that time, it shall attempt to first give thirty (30) days' 
prior written notice to Shareholders' Representative and Shareholders' Representative shall 
have the right, at bis option and expense, upon prior written notice to Parent within such 30 
day period, to talce possession of the records and files within sixty (60) days after the date 
of the such notice to Shareholders' Representative. 

(b) Parent shall. and shall cause the Surviving Corporation to, allow the 
Shareholders' Representative reasonable access to all business records and files with 
respect to Company pertaining to periods prior to the Closing Date, to the extent such 
records and files reasonably relate to a reasonable business purpose disclosed by the 
Shareholders' Representative to Parent, dwing regular business hours and upon reasonable 
notice at Parent's principal places of business or at any location where such records are 
stored, and Shareholders' Representative shall have the right, at his own expense, to make 
copies of any such records and files; provided, however, that any such access or copying 
shall be had or done in such a manner so as not to unreasonably interfere with the normal 
conduct of Parent's business and ope~tions. 

Section 10.02. Shareholders' Representatiye. Timothy Reed shall serve as the agent of 
the Shareholders ( except such Shareholders, if any, as shall have perfected their dissenters' rights 
wider the Business Corporation Act) (the "Shareboldecs' Representative") who shall be 
entitled to act on behalf of each of the Shareholders and for all purposes under this Agreement 
and the Indemnification Escrow Agreement, including without limitation, to agree to, negotiate 
and enter into settlements and -compromises with respect to disputes arising under this 
Agreement as necessary or appropriate in the judgment of such Shareholders' Representative. 
Notices or communications to or from the Shareholders' Representative shall oonstitute notice to 
or from each of the Shareholders. If Reed resigns, dies or becomes incapacitated, Shareholders 
shall appoint Ronald Young as successor Shareholders' Representative, whereupon the successor 
Shareholders' Representative shall immediately deliver written notice to the Parent of his address 
and other contact information for purposes of Section l 1.07. In no event shall Shareholders' 
Representative be liable to any Shareholders resulting from the performance of his duties 
hereunder or for any decision made in the performance of such duties and the Shareholders shall 
indemnify Shareholders' Representative against any losses suffered by Shareholders' 
Representative as a result of the performance of his duties hereunder. 

Section 10.03. Employee Matters. 
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(a) Company will use commercially reasonable efforts in consultation with 
Parent to retain existing employees of Company through the Effective Time and following 
the Merger. Company shall use its reasonable efforts to cause each of such employees set 
forth in Schedule 10.03 to cause each Company employee to execute and deliver to Parent 
a Proprietary Rights and Non-Disclosure Agreement. The Parent wiU use commercially 
reasonable efforts to acquire life insurance on certain key employees of Parent and 
Company in amounts satisfactory to the Board of Directors of Parent. 

(h) Parent and Merger Sub shall ensure that, as of the Closing Date, each 
Employee of Company who is employed by Parent or one of its Subsidiaries after the 
Closing Date (each such Person, a "Contlnulng Employee" receives fulJ credit (for all 
pUl]Joses, including eligibility to participate, vesting, vacation entitlement and severance 
benefits, but excluding benefit accrual under any defined benefit plan) for service with 
Company ( or predecessor service credit under its employee benefit plans) under each of the 
comparable employee benefit plans, programs and policies of Parent or Company, in which 
such Continuing Employee becomes or may become a participant; provided, however, that 
no such service recognition shall result in any duplication of benefits. As of the Closing 
Date, Parent shall, or shall cause the Surviving Corporation to credit to Continuing 
Employees the amount of vacation time that such employees had accrued under any 
applicable Benefit Plan as of the Closing Date. With respect to each health or welfare 
benefit plan maintained by Parent, the Surviving Corporation for the benefit of any 
Continuing Employees, Parent shall use commercially reasonable efforts to; (i) cause to be 
waived any eligibility waiting periods, any evidence of insurability requirements and the 
application of any pre-existing condition limitations under such plan; and (ii) cause each 
Continuing Employee to be given credit under such plan for all amounts paid by such 
Continuing Employee under any similar Benefit Plan for the plan year that includes the 
Closing Date for purposes of applying deductibles, co-payments and out-of-pocket 
maximums as though such amounts had been paid in accordance with the terms and 
conditions of the applicable plan maintained by Parent, the Surviving Corporation, as 
applicable, for the plan year in which the Closing Date occurs. 

(c) Nothing contained in this Agreement (including this Section 10.03) shall: (i) 
amend, or be deemed to amend, any Benefit Plan; (ii) provide any Person not a party to this 
Agreement with any right, benefit or remedy with regard to any Benefit PJan. or a right to 
enforce any provision of this Agreement; (iii) limit in any way Pare.nt's, Company's (after 
the Effective Time the Surviving Corporation) ability to am.end or terminate any Benefit 
Plan at any time, subject to applicable Laws; or (iv) restrict Parent's, Compa.ny's (after the 
Effective Time the Surviving Corporation's) right at any time to, add to, change, modify, 
alter or discontinue terms and conditions of employment. 

Section 10.04. Directors' and Officers' Insurance and Indemnification. 

(a) From the Closing Date through the sixth (6 th) anniversary of the Closing 
Date, the Surviving Corporation shall indemnify and hold harmless each Covered Person 
against all claims, loss.es, liabilities, damages, judgments, inquiries, fines and reasonable 
fees, costs and expenses, including attorneys' fees and disbursements (collectively, 
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"Costs") for acts or omissions occurring at or prior to the Closing Date for and to the extent 
to which they would be entitled Jo be indemnified pursuant to the certificate of 
inco}POration or bylaws of Company as they exist as of the date hereof ( the "Current 
Indemnity Provisions"). With respect to any determination of whether a Covered Person 
is entitled to indemnification by the Surviving Corporation under this Seotion 10.04, the 
Covered Person shall have the right, as contemplated by the Business Corporation Act, to 
require that such determination be made by special, independent legal counsel selected by 
the Covered Person and approved by the Surviving Corporation ( which approval shall not 
be unreasonably withheld, conditioned or delayed), and who has not otherwise performed 
material services for Company within the last three (3) years. For purposes of this 
Agreement, each individual who is entitled to indemnification pursuant t.o the Current 
Indemnity Provisions shall be deemed to be a "Covered Person." 

(b) For a period of six (6) years after the Closing Date, the respective 
certificates of incorporation and bylaws or similar organizational or governing documents 
of the Surviving Corporation and its Subsidiaries shall contain provisions no less favorable 
with respect to indemnification, advancement of expenses and exculpation of Covered 
Persons for periods prior to and including the Closing Date than are currently set forth in 
the c.ertificates of incorporation, bylaws, or similar organizational and goveming 
documents of Company. From and after the Closing Date, Parent shall cause the Surviving 
Corporation and its Subsidiaries to honor, in accordance with their respective terms, the 
covenants contained in this Section 19,04 

(c) At or prior to Closing, Parent shall have purchased "tail'' insurance on terms 
with respect to such coverage and amounts reasonably comparable to the directocs and 
officers insurance maintained currently by Company, as applicable (the "D&O 
Insurance"). Until six (6) years after the Closing Date, Parent shall not, and shall cause 
the Surviving Corporation or its Subsidiaries not to 1ake any action to terminate the D&O 
Insurance. 

(d) If the Surviving Corporation or any of its successors or assigns: (i) 
consolidates with or merges into any other Person and shall not be the continuing or 
surviving corporation or entity of such consolidation or merger; or (ii) transfers all or 
substantially all of its properties and asse1B to any Person, then and in each such case, 
Parent shall use commercially reasonable efforts to proVIde that sucl:i continuing or 
surviving corporation or entity or transferee of such assets, ~c; the case may be, shall 
assume all of the applicable obligations set forth in this Section 10.04. 

(e) The provisions of this Section 10.04 shall survive the Closing for six (6) 
years. The Covered Persons (and their successors and heirs) are intended third party 
beneficiaries of this Section 10.04 and this Section 10.04 shall not be amended in a manner 
that is adverse to the Covered Pcrso~ (including their successors and heirs) or terminated 
without the consent of the Covered Persons (including their successors and heirs) affected 
thereby. 
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(t) Notwithstanding anything to the contrary provided herein, no Shareholder 
shaU have any rights pursuant to this Section 10.04 and/or the D&O Insurance for any 
Claims asserted by a Parent lndemnitee pursuant to Article X hereof or that could have 
been asserted by a Parent Indemnitee but for the limitations set forth herein. 

Section 10.05. Parent Guarantee. Parent shall cause Merger Sub to comply in all 
respects with each of the representations, warranties, covenants, obligations, agreements and 
undertakings made or required to be performed by Merger Sub in accordance with the terms of 
this Agreement, the Merger, and the other transactions set forth herein. As a material inducement 
to Company's willingness to enter into this Agreement and perform its obligations hereunder, 
Parent hereby unconditionally guarantees full performance and payment by Merger Sub of each 
of the covenants, obligations and undertakings required to be performed by Merger Sub under 
this Agreement, subject to all terms, conditions and limitations applicable thereto, and hereby 
represents, acknowledges and agrees that any such breach of any such representation and 
warranty or default in the performance of any such covenant, obligation, agreement or 
undertaking of Merger Sub shall also be deemed to be a breach or default of Parent, and 
Company shall have the right, exercisable in its sole discretion, to pursue any and all available 
remedies it may have arising out of any such breach or nonperformance directly against either or 
both of Parent and Merger Sub in the first instance. As applicable, references in this Section 
10.05 to ''Merger Sub" shall also include the Surviving Corporation following the Effective 
Time. 

Section 10.06. Regbtratlon Rights Agreement. Shareholders of the Company 
receiving the Merger Consideration shall receive Registration Rights Agreement, applicable to 
the shares of Common Stock of Parent received by Shareholders on conversion of the Series B 
Preferred Stock. 

Section 10.07 Funding Commitment. Parent and Company hereby agree that Parent 
shall continue to provide funding to Company on an as-needed basis in accordance with the 
schedule of payments to Company as set forth on Schedule 1.3 of that certain Stock Purchase 
Agreement, dated July 9, 2013, as amended. Provided, however, that Parent shall not be 
required to make any such payments (i) to the ex.tent any that such payment has been made as of 
the date of this Agreement; (ii) there is no reasonable belief that the HVS device can perform as 
expected in a commercially viable way; or (iii) the United St.ates Food and Drug Administration 
has made a final detennination that the HVS device will not be approved for use and sale. 

ARTICLE XI 
TERM.INATION;MISCELLANEOUS 

Section 11.01. Teanlnation. 1bis Agreement may be terminated and the transactions 
conternp]ated hereby may be abandoned at any time prior to the Closing Date, as follows: 

(s) by mutual written agreement of Shareholders' Representative and Parent; 

(b) by Shareholders' Representative, if: (i) Parent or Merger Sub is then in 
material breach of this Agreement and such breach on the part of Parent or Merger Sub has 
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not been cured within ten (10) days after receipt of written notice of such breach from 
Shareholders' Representative; (ii) aJI Parent's conditions to closing in Article VIII have 
been satisfied or waived (or not satisfied due to Parent's or Merger Subs breach of the 
Agreement or other failure to close); end (iii) Company is not then in material breach of the 
Agreement; 

( c) by Parent, if: (i) Company is then in material breach of this Agreement and 
such breach on the part of Company has not been cured within ten (10) days after written 
notice of such breach from Parent; (ii) all of Company's conditions to closing in Article lX 
have been satisfied or waived (or not satisfied due to Company's breach of 1he Agreement 
or other failure to close); and (iii) neither Parent nor Merger Sub is then in material breach 
of the Agreement; 

(d) by Parent or Shareholders' Representative in the event that: (i) there shall be 
any Law that makes consummation of the transactions contemplated by this Agreement 
illegal or otherwise prohibited; or Qi) any Governmental Authority shall have issued a 
Governmental Order restraining or enjoining the transactions contemplated by this 
Agreement, and such Governmental Order shall have become final and non-appealable; 

(e) by either Parent or Shareholders' Representative if the Closing shall not 
have been consummated on or before February 28, 2015, provided that the terminating 
party is not in materia). breach of its representations, warranties or obligations under this 
Agreement and further provided that if either the Approval and Consent set forth in Section 
8.06 is delayed beyond February 28, 2015 or if there is a delay in the satisfaction of the 
conditions set forth in Section 9 .07, FMI Merger, the date may be extended by either Parent 
or Company as the case may be for a period ofup to 90 days. 

Section 11.02. Wghts on Terminatjcm. If this Agreement is terminated pursuant to 
Section 11.01 above, then except as otherwise provided herein. all further obligations of the 
parties under or pursuant to this Agreement shall immediately terminate without further liability 
of any party to the other. provided, howevg. that nothing in this Section 11.02 shall relieve 
liability or obligations hereunder of any party (the "Defaulting Party") to the other party or 
parties on account of a breach of a covenant or agreement contained herein, or any 
misrepresentation or warranty contained herein by the Defaulting Party. ,In tbe case of such a 
breach or misrepresentation, in addition to.any damages for which the Defaulting Party may be 
liable, the Defaulting Party shall reimburse the othtt party or parties for any expenses incurred 
by such party or parties in order to enforce its or their rights under this Agreement (including 
reasonable attorney's fees and expenses). 

Section 11.03. Fprther Assurances. From time to time after the Closing Date, upon the 
reasonable request of any party hereto, the other pai.ty or parties hereto shall execute and deliver 
or cause to be executed and delivered such further instruments of conveyance, assignment and 
transfer and take such further action as the requesting party may reasonably request in order to 
effectuate fully the purposes, terms and conditions of this Agreement 
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Section 11.84. Entire Agreement; Amendmegt; and Waivers. This Agreement and 
the other Transaction Documents constitum the entire agreement between the parties pertaining 
to the subject matter hereof, and supersede all prior and contemporaneous a~ments, 
understandings, negotiations and discussions of the parties, whether oral or written, and there are 
no warranties, representations or other agreements between the parties in connection with the 
subject matter bereo:t: except as specifically set forth herein or made pursuant hereto. No 
amendment, supplemoo.t, modification, waiver or tennination of this Agreement shall be binding 
unless executed in writing by the party to be bound thereby. No waiver of any of the provisions 
of this Agreement shall be deetned or shall constitute a waiver of any other provision of this 
Agr,eement, whether or not similar, wiJess otherwise expressly provided. 

Section 11.05. Expenses. Except as otherwise specifically provided herein, whether or 
not the transactions contemplated by this Agreement are consummated, Parent shall pay the fees 
and expenses of each of the parties respective coUllilel. accountants, consultants and other experts 
incident to the negotiation, drafting and execution of this Agreement and consummation of the 
transactions contemplated hereby. 

Section 11.06. Benefit; Assignment. This Agreement shall be binding upon and shall 
inure to the benefit of and shall be enforceable by Parent, Merger Sub, Company, the 
Shareholders and their respective permitted successors arid assigns. This Agreement (and any 
rights, obligation or liabilities hereunder) may not be assigned or delegated in whole or in part by 
any party without the prior written consent-'of the other party; provided, however, that Parent and 
Merger Sub may assign in whole or in part its rights, obligations or liabilities hereunder to an 
Affiliate of Parent or may make a collateral assignment thereof to any lender providing financing 
to Parent or Merger Sub in connection with the transactions contemplated hereby. No 
assignment shall relieve the assigning party of any of its obligations hereunder. 

Section 11.07. Notices. All communications or notices required or permitted by this 
Agreement shaH be in writing and shall be deemed to have been given: (i) on the date of personal 
delivery to an officer of the other party; (ii) when sent by telecopy or facsimile machine to the 
number shown below on the date of such confirmed facsimile or telecopy transmission; or (iii) 
when properly deposited for delivery by a nationally~recognized commercial overnight delivery 
service, prepaid, or by deposit in the United States mai~ certified or registered mail, postage 
prepaid, return receipt requested on the date that is two (2) days after the date set forth in the 
records of such delivery service or on the return receipt, and addressed as follows, unless and 
until either of such parties notifies the other in accordance with this Section of a change of 
address or change oftelecopy number: 

Ifto Company, 

prior to Closing: 

wc.m 31928161v7 

CreatiVasc Medical, Inc. 
330 Bast Coffee Street 
Suite 4016 
Greenville, South Carolina 29601 
Attention: Timothy Reed 
Telephone No.: (864) 242-4700 
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With a copy to: Elizabeth Temple 
Womble, Carlyle, Sandridge & Rice, LLP 
Suite 400 
550 South Main Street 
Greenville, South Carolina 29601 

Ifto the Shareholders post-Closing: 

Hto Parent: 

CreatIV asc Mixlical, Inc. 
330 East Coffee Street 
Suite4016 
Greenville, South Carolina 29601 
Attention: Timothy Reed, Shareholders' Representative 
Telephone No.: (864) 242-4700 

Brookhaven Medical, Inc. 
3050 Peachtree Road, Suite 370 
Atlanta, Georgia 30305 
Attention: John D. Feltman 
Teleoopy No. : (404) 467-9746 
Telephone No.: (404) 931-6247 

With a copy (which shall not constitute notice) to: 

Robert E. Altenbach 
3050 Peachtree Road, Suite 360 
Atlanta, Georgia 30305 
Telephone: 404.229.8618 
Telecopy No;~ 

Section 11.08. Counterparts; Headings. This Agreement may be executed in several 
counte1parts, each of whim shall be deemed an original, but such counterparts shall together 
constitute but one and the same Agreement. This Agreement may be executed and delivered in 
counterpart signature pages executed and delivered via facsimile or email (.pdt) transmission, 
and any such counterpart executed and delivered via facsimile or email (.pelt) transmission shall 
be deemed an original fur all intents and putposes. The Table of Contents and Article and 
Section headings in this Agreement are inserted for convenience of reference only and shall not 
constitute a part hereat: 

Section 11.09. Severabllity; Spedftc Performance. If any provision, clause or part of 
this Agreement or the application thereof under certain circumstances is held invalid or 
unenforceable, the remainder of this Agreement, or the application of such provision, clause or 
part under other circumstances, shall not be affected thereby. The provisions of this Agreement 
shall be specifically enforceable. 
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Section 11.10. No Reliance. Except as expressly provided in Sections 10.01, 10.02 and 
11. 04 hereof and for any assignees permitted by Section 11.06 of this Agreement, no third party 
is entitled to rely on any of the representations, warranties and agreements of Parent, Merger Sub 
or Company contained in this Agreement. and Parent, Merger Sub, Company and the 
Shareholders assume no liability to any third party because of any reliance on the 
representations, warranties and agreements of Parent, Merger Sub or Company contained in this 
Agreement. 

Section 11.11. Judicial Interpretation. Should any provlSlon of this Agreement 
require judicial interpretation, the parties hereto agree that the court interpreting or construing the 
same shall not apply a presumption that the terms hereof shall be more strictly construed against 
one party by reason of the rule of construction that a document is to be construed more strictly 
against the party which itself or through its agent prepared the same, it being agreed that the 
agents of each party have participated in the preparation hereof. 

Section 11.12. Saturdays. Sundaxs and Le1?al Holidays. If the time period by which 
any acts or payments required hereunder' must be performed or paid expires on a Saturday, 
Sunday or legal holiday on which banks located in Philadelphia, Pennsylvania are generally 
closed, then such time period shall be automatically extended to the close of business on the next 
regularly scheduled business day. 

Section 11.13. Tax Disclosure Autborizatioi+ Notwithstanding anything herein to the 
contrary, the parties (and each Affiliate and Person acting on behalf of any party) agree that each 
party (and each employee, representative, and other agent of such pru.ty) may disclose to any and 
all Persons, without limitation of any kind, the transaction's tax treatment and tax structure (as 
such terms are used in regulations promulgated under section 6011 of the Code) contemplated by 
this agreement and all materials of any kind (including opinions or other tax. analyses) provided 
to such party or such Person relating to such tax treatment and tax structure, except to the extent 
necessary to comply with any applicable federal or state securities laws; provided, however. that 
such disclosure may not be made until the earlier of date of: (i) public announcement of 
discussions relating to the transaction; (ii) public announcement of the transaction; or (iii) 
execution of an agreement (with or without conditions) to enter into 1he transaction. This 
authorization is not intended to permit disclosure of any other information including (without 
limitation): (i) any portion of any materials to the extent not related to the transaction's tax 
treatment or tax structure; (ii) the identities of participants or potential participants; (iii) the 
existence or status of any negotiations; (i~) any pricing or .financial information (except to the 
extent such pricing or financial information is related to the transaction's tax treatment or tax 
structure); or (v) any other term or detail not relevant to the transaction's tax treatment or the tax 
structure. 

Section 11.14. Governing Law: Submission to Jurisdiction; Waiver of Jyry Trial. 

(a) This Agreement shall be governed by and construed in accordance with the 
internal laws oftbe State of Delaware without giving effect to any choice or conflict oflaw 
provision or rule (whether of the State of Delaware or any other jurisdiction) that would 
cause the application of Laws of any jurisdiction other than those of the State of Delaware. 
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(b) ANY LEGAL SUIT, ACTION ORPROCEEDlNG ARlSlNG OCJf OF OR 
BASED UPON TillS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED 
HEREBY MAY BB lNSTITUTED'lN THE FEDERAL COURTS OF TIIE UNITED 
STATES OF AMERICA OR THE COURTS OF THE STATE OF DELAWARE, AND 
EACH PARTY IRREVOCABLY SUBMITS TO THE EXCLUSIVE JURJSDICTION OF 
SUCH COURTS IN ANY SUCH SUIT, ACTION OR PROCEEDING. SERVICE OF 
PROCESS, SUMMONS, NOTICE OR OTHER DOCUMENT BY MAIL TO SUCH 
PARTY'S ADDRESS SET FORTII HEREIN SHALL BE EFFECTIVE SERVICE OF 
PROCESS FOR ANY SUIT, ACTION OR OTHER PROCEEDING BROUGHT IN ANY 
SUCH COURT. THE P ARTIBS IRREVOCABLY AND UNCONDITIONAIL Y WAIVE 
ANY OBJECTION TO THE LA YING OF VENUE OF ANY SUIT, ACTION OR ANY 
PROCEEDING IN SUCH COURTS AND IRREVOCABLY WAIVE AND AGREE NOT 
TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH SUIT, ACI10N 
OR PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN 
INCONVENIENT FORUM. 

(c) EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER TIUS AGREEMENT IS LIKELY TO 
INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, THEREFORE, BACH 
·sucH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT 
IT MAY HA VE TO A TRIAL BY JURY IN RESPECT OF ANY LEGAL ACTION 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATIID HEREBY. EACH PARTY TO THIS 
AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT: (A) NO . 
REPRESENTATIVE OF ANY OTIIBR PARTY HAS REPRESENTED, EXPRESSLY 
OR OTIIERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE 
THE FOREGOING WAIVER IN THE EVENT OF A IBGAL ACTION; (B) SUCH 
PARTY HAS CONSIDERED TIIB JMPLICATIONS OF TIIIS WAIVER; (C) SUCH 
PARTY MAKES THIS WAIVER VOLUNTARILY; AND (D) SUCH PARTY HAS 
BEEN INDUCED TO ENTER INTO nns AGREEMENT BY, AMONG OTHER 
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION 
l 1.14(c). 

[SIGNATURES APPEAR ON FOLLOWING PAGE] 
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~COl\lP;\NY.' 

, Creati.V asc:'Medii:al,,Inc. 

:~ : .• 

Title: 'Pimdeni:& CEO 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Tom O'Hanlan 
Fri, 11 Sep 2015 15:51:29 +0000 

sjohnson@creativasc.com 
Frank Patterson; Lindsey Sanders 

Re : CREATIVASC HEMOACCESS VALVE SYSTEM ACTUATOR STATUS 

Guys- embarrassing at best. I have jumped on the team. I'll keep you abreast. 

See next email. We will resolve these issues. 
I'm sorry to have to hear this and respond accordingly. 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

f DEFENDANT'S 
j EXHrerr 

' ® ~- ~- )J-a.s-- ' 

On Sep 11 , 2015, at 10:40 AM, "sjohnson@creativasc.com" <sjohnson@creativasc .com> wrote: 

Tom-

Hope your knee problem has been addressed. If not, I can bring a can 

of WD-40 over to you. How you get it in there is your business ... 

I know things are somewhat frantic at Sealevel but Frank showed me 

the latest yellow handheld actuator and charging cradle. Here's what 

happened when I tried it: 

a) When I turned on the handheld, it wobbled and shook my whole 

hand. Obviously, the motor/magnet head is not properly 

balanced or held in place because it was difficult to hold, not to 

mention couple to the implantable component. 

b) After less than a minute of activating it forward and backward, it 

just died. This came after charging it for some time ... and it was 

dead after only several minutes of activation . Frank got back to 

crew there and first they conjectured it was the addition of the 

LED "charge indicator," which I had a hard time believing the 

addition of a single LED could be more than a miniscule drain on 

the system. Then I think the real issue emerged: the new higher-

ROA 874



-

torque motor is a significant drain on the circuit and power 
source. In addition, the new motor never got close to 1000 RPM, 
less than half of what we need and expected in the improved 
system over the blue "plug-in" prototype that was sent to me in 
Philadelphia last November, which is still the gold standard of 
performance. We have demonstrated it over and over again with 
no problems. 

This now becomes critical because FDA got back to us this week 
indicating they would set a date for us to meet, likely over the next 2 
weeks. We must have a working system. If nothing else, putting an 
inductive charging coil and base for the "blue" prototype is something I 
could live with to go to FDA. But my point is this: the real time clock on 
this game has now started with this week's communication from FDA. I 
cannot tell them "we can't come up because we aren't ready." That 
won't fly with the agency. Please let me know if you need resources to 
make the handheld and its charging system work. 

As always, thanks for your support on this project ... 

Steve 

Steve Johnson 
President & CEO, CreatiVasc Medical Inc. 
President & COO, Brookhaven Medical Inc. 

330 East Coffee Street, Suite 4016 
Greenville, South Carolina 29601 
864-242-4700 • Fax: 864-527-3153 
Mobile: 864-380-8885 

l)ROOKHAVEN 
\ ti DH ';\, t• 

This message and any files transmitted within are intended solely for the addressee or its representative and 
may contain company sensitive information. If you are not the intended recip ient, notify the sender 
immediately and delete this message. Publication, reproduction, forwarding, or content disclosure is prohibited 

without the consent of the original sender and may be unlawful. 
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From: 
Sent: 
To: 
Subject: 

Tom O'Hanlan 
Wed, 16 Sep 2015 15:37:45 -0400 
Steven Johnson; Frank Patterson 
Wand 

Guys- I want to apologize for the state of this project. On one hand, things are fluid and informal, which we can both fix, but I don't have a good reason for the motor still not working. 
I'm raising hell on my end. This won't happen again. Tony is working on a set of specs, statement of work (SOW), and somewhat formalizing how changes are handled. 
Thank you-

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

CD 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Tom O'Hanlan 
Fri, 18 Sep 2015 15:04:34 +0000 
creativasc.com 
Lindsey Sanders 
Re: Creativasc 

I'm embarrassed. I've had these issues with Tony before - no ownership- blame others. 

I don't want to harp on that - I could've watched closer also. 

f DEFENDANT'S 

! ~err 
I · a--5 

Steve- we want to do this for a thousand good reasons. I'll make sure it doesn't fall behind again. 
We might have to push you for an answer but that is better than pausing progress. 

Enough said. Thank you--

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www .sealevel.com 
864-843-4343 

On Sep 18, 2015, at 7:56 AM, creativasc.com <sjohnson@creativasc.com> wrote: 

Tom-

Just saw this. Thanks for your personal intervention. It will make a big difference. I 
am sure your team will now "stoke the fire ." 

In Dallas, headed home. See you next week .. . and thanks again. 

Steve 

Steve Johnson 
Cell: 864-380-8885 
Email: stevejohnson.cvm@gmail.com 

Begin forwarded message: 

From: Lindsey Sanders <lsanders@creativasc.com> 
Date: September 17, 2015 at 1:37:08 PM CDT 
To: Frank Patterson <pattersonfv@gmail.com>, Steve Johnson 
<s johnson@creativasc.com> 
Subject: FW: ***SPAM*** Re: ***SPAM*** Fwd: Creativasc 
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Lindsey K Sanders, PhD 

From: Tom O'Hanlan 
Date: Thursday, September 17, 2015 at 12:07 PM 
To: Lindsey Sanders 
Subject: ***SPAM*** Re: ***SPAM*** Fwd: Creativasc 

Yeah- this shouldn't have happened. Please convey to Steve and Frank. 
Thx 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

On Sep 17, 2015, at 10:51 AM, Lindsey Sanders 
<lsanders@creativasc.com> wrote: 

Thank you, Tom!!! Excited to see results. 

Lindsey K Sanders, PhD 

From: Tom O'Hanlan 
Date: Thursday, September 17, 2015 at 9:30 AM 
To: Lindsey Sanders 
Subject: ***SPAM*** Fwd: Creativasc 

FYI confidential. Start at bottom--

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www .sealevel.com 
864-843-4343 

Begin forwarded message: 
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From: Antonio Martin 
<tony .martin@sealevel.com> 
Date: September 17, 2015 at 8:56:06 AM EDT 
To: Tom O'Hanlan <tboh@sealevel.com> 
Cc: Ben O'Hanlan 
<ben.o'hanlan@sealevel.com> 
Subject: RE: Creativasc 

I will provide the requested specification today 
along with status update. All necessary 
resources will be deployed and I will drive this 
project to the completion of a wand that 
CreatiVasc can use first for their demonstration 
at the FDA, then onward for production. Greg 
Harrison will review the project as well. We 
will not stop our efforts on WiFI. We will 
deliver a WiFI product. 

-----Original Message-----
F rom: Tom O'Hanlan 
Sent: Thursday, September 17, 2015 8:30 AM 
To: Antonio Martin 
<tony.martin@sealevel.com> 
Cc: Ben O'Hanlan 
<ben.o'hanlan@sealevel.com> 
Subject: Creativasc 

Tony, 
It's time you got in the game. You've avoided 
engaging fully on this project. Perhaps the lack 
of structure intimidates you. 

I'd like daily status reports on progress here. 
We've been on it for a year and still don't have 
a motor turning a magnet. That is ridiculous. 
You say you don't know. Of course you don't, 
you only passively attend meetings and haven't 
pushed for completion of any of this . 
I'd like Greg Harrison to look at and evaluate 
the project today for a few hours. It's your job 
to complete this with your resources- and 
you've got the largest department in the 
building. 
While I'm on it- don't even think about not 
delivering WIFI. Again, you head the 
department and are paid well to ensure the 
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timely completion of projects with technology 
that works . 
How things are tested and accepted is a 
concern. B& W perfect example. 

Because we don't have a customer trying to 
break it (IT- one proto) doesn't mean we don't 
have to test and go beyond that. I want more 
prototypes- that's not new- I want the SOW 
and specs today. 
Thank you-

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

Confidentiality Notice This message is 
intended exclusively for the individual or 
entity to which it is addressed. This 
communication may contain information that 
is PROPRIETARY, TRADE SECRET, 
PRIVILEGED, CONFIDENTIAL or otherwise 
legally exempt from disclosure. If you are not 
the named addressee, you are not authorized to 
read, print, retain, copy or disseminate this 
message or any part of it. If you have received 
this message in error, please notify the sender 
immediately either by phone (864.843.4343) or 
reply to this e-mail and delete all copies of this 
message. 
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From: Steve Johnson 
Sent: Mon, 26 Oct 2015 21:20:31 +0000 
To: David Nichols; Charles Cox; charlie.jacobs@fmxi.net; 
BrianMcMurray@atextechnologies.com; MarkJessup@atextechnologies.com; 
JohnDruga@atextechnologies.com; MichelleWallach@atextechnologies.com; 
StephanieNorris@atextechnologies.com; Tom O'Hanlan; Antonio Martin; Ben O'Hanlan; Thomas 
Walters; Jeremi Tigue; Jeff Hunter; tom.hogge@screwmatics.com; billy.hogge@screwmatics.com; 
ben.strawn@screwmatics.com; MrGeorge@supermagnetman.com; michaelkbrand@gmail .com; Andy 
Robinson 
Cc: Frank Patterson; Lindsey Sanders; David L. Cull ; 'Hugh Trout 
(hhtrout@gmail.com)'; Ronald Young; John Feltman 
Subject: CreatiVasc Meeting in Greenville - NEXT WEEK? 
Importance: High 
Categories: CreatiVasc 

Everyone -

I just received an email from the FDA regarding our proposed meeting to show 
the HVS Generation 2 device components and get answers to the questions we 
have posed to the agency. 

Earlier last week, Dorothy Abel, whom we have dealt with for over 8 years, 
indicated that she would target November 9th for our team meeting with FDA. In 
the meantime, the FDA team that will come up with responses to our list of 
questions on the Gen 2 HVS device indicates that the first time they can meet and 
be prepared with answers after December 9th. I am trying to get Ors. Trout and 
Cull who will both be at the Southern Surgical Association meeting on those very 
days. Needless to say, our meeting will be right around December 9th or just after 
it. 

While we are concerned that this lack of quick turnaround could signal a return to 
"the old FDA" (as opposed to the Innovation Pathway FDA), it does give us a little 
breathing room to make sure all components of the Gen 2 HVS system are in 
perfect working order for our new December FDA meeting date. I am 
encouraging every team member to keep pushing to finalize and perfect the HVS 
Gen 2 system - but I don't want you to be working unnecessary nights and 
weekends now that a later FDA meeting date has been set. 
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On the other hand, please don't take your eye off the ball. To that end, we plan 

to have a "entire team meeting" here in our new offices next week. There have 

been numerous requests for all members to meet the other HVS development 

partners and better understand how all the components "fit together" and work 

to provide a total operating system. This will give us an opportunity to do that -

now that the FDA meeting has been moved out 30 days. 

Please check the schedule below and let me know if this can work for you: 

• Tuesday afternoon, November 3rd: FMI and Atex (concentrating on the 

new, flatter FMI balloon design and how it fits into the Atex lumen) 

• Wednesday morning- early afternoon November 4th: FMI, Atex, Sealevel 

Systems, Screwmatics and Super Magnet Man (for a review of all 

components and how they work together) 

I think this could be a very exciting opportunity for everyone to meet each other 

and see how the various pieces of the "HVS puzzle" come together to form a 

remarkable technology. Let me know if these dates can work for you. 

Thanks ... 

Steve 

Steve Johnson 
President & CEO, CreatiVasc Medical Inc. 
President & COO, Brookhaven Medical Inc. 

200 Patewood Drive, Building C, Suite 400 
Greenville, South Carolina 29615 
864-242-4700 • Cell: 864-380-8885 

=i:F 

BROOKHAVEN 
\\ H)!CAi " 

This message and any files transmitted within are intended solely for the addressee or its representative and may contain 

company sensitive information. If you are not the intended recipient, notify the sender immediately and delete this message. 

Publication, reproduction, forwarding, or content disclosure is prohibited without the consent of the original sender and may 

be unlawful. 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Categories: 

Guys-

Steve Johnson 
Mon, 9 Nov 2015 14:33:14 +0000 
Tom O'Hanlan; Antonio Martin; Jeff Hunter 
'Frank Patterson (pattersonfv@gmail.com)'; Lindsey Sanders 
DEAD HANDHELD 
CreatiVasc 

I took my car charger with me to Charleston last week to make sure the hand held would 
be charged to show Greg Hillman of SCLaunch. I had previously charged it the night 
before. The green light blinked all the way to Charleston. When I got out of the car, it 
was totally dead. I didn't show it to anyone. 

Once I got home Friday night, I put it in the cradle to charge all night long again . I got a 
short time of blinking then nothing. Frank is getting it from me today after we go to 
Orangeburg to meet with Dr John Ross. He is bringing a new (charged up) rechargeable 
battery and we can continue to charge on the way down. 

Is there a way to put a "dead kill" switch on the device from the battery to cut off all 
potential power drain? I don't know what causes this but it has been a persistent 
problem. While it looks great, I have not been able to demonstrate it because of its 
inability to charge. 

Thanks ... 

SJ 

Steve Johnson 
President & CEO, CreatiVasc Medical Inc. 
President & COO, Brookhaven Medical Inc. 

200 Patewood Drive, Building C, Suite 400 
Greenville, South Carolina 29615 
864-242-4700 • Cell: 864-380-8885 

(_""°17".J/. CreatiVasc ,-------:,"'I ,~ •'.'t,:·. I ' -.]~ 

~ff 
BROOKH AVEN 
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This message and any files transmitted within are intended solely for the addressee or its representative and may contain 
company sensitive information. If you are not the intended recipient, notify the sender immediately and delete this message. 
Publication, reproduction, forwarding, or content disclosure is prohibited without the consent of the original sender and may 
be unlawful. 
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f DEFENDANT'S 
j EXHIBIT 

'7@ I 9- ·ll J-6 
From: Tom O'Hanlan 
Sent: 
To: 

Wed, 3 Feb 2016 14:33:42 +0000 
Steve Johnson 

Subject: Re : CATCHING UP SINCE ST. BARTS! 
image002.jpg Attachments: 

Let's talk today. I wasn't aware that that is what you were told. We can incorporate the display -
we offered it months ago. 
We have discussed ergonomic design and I thought you were on board. I wasn't aware of the 
cost. 
We don't have to do that step, or we can streamline the effort. But Steve- the iPod would not be 
what it is if Apple ENGINEERS designed the ergonomics. 
An architect designs houses - not builders. 
Let's talk. None of this is insurmountable. On the contract issue- let's let lawyers handle- it's not 
my area of expertise- and you know what our intents are- the devil is in the wording! 

Thank you. When is it convenient to meet? Or call? 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

On Feb 2, 2016, at 6:23 PM, Steve Johnson <sjohnson@creativasc.com> wrote: 

Tom-

Welcome back from St. Barts. I know it was a wonderful anniversary for you 
and Susan! 

Lindsey forwarded your email from a week ago - expressing your concern 
about the pressure sensors. Glad you brought it up because we have similar 
concerns and are looking into several options for the system. I also have to 
tell you that I was more than a little surprised to hear that the plan to 
complete the handheld involved going to a third party in Minneapolis to get 
the digital display incorporated, redesign to make it more ergonomically 
user-friendly and easy to hold and use - at a cost of $100,000. I was always 
under the impression that Sea level could "relatively easily" incorporate a 
digital readout into the handheld as the final step once the sensors had been 
locked down. The third-party news not only adds significant expense but 
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additional time to completion. If the Minneapolis company basically 
completes the design of the device, where does that put Sea level? 

Also ... l haven't heard anything back from your team or your attorney about 
the patent assignment and "we-can't-sell-anything-without-your-approval" 
addendum that was added to the Supply Agreement. Would love to get 
together to talk when you get caught up from your trip. Let me know a time 
and place - and I will try to work around it. 

Feel free to call me as well: 864-380-8885 . 

Steve 

Steve Johnson 
President & CEO, CreatiVasc Medical Inc. 
President & COO, Brookhaven Medical Inc. 

200 Patewood Drive, Building C, Suite 400 
Greenville, South Carolina 29615 
864-242-4700 • Cell: 864-380-8885 

,;ft 
BROOKHAVEN 
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This message and any files transmitted with in are intended solely for the addressee or its representative and 
may contain company sensitive information. If you are not the intended recipient, notify the sender 
immediately and delete this message. Publication, reproduction, forwarding, or content disclosure is prohibited 
without the consent of the original sender and may be unlawful. 

From: Lindsey Sanders 
Sent: Wednesday, January 27, 2016 7:05 PM 
To: Steve Johnson <sjohnson@creativasc.com> 
Subject: Fwd : CreatiVasc Project Timeline 

Note from Tom ... 

Sent from my iPhone 

Begin forwarded message: 

From: Tom O'Hanlan <tboh@sealevel.com> 
Date: January 27, 2016 at 6:29:02 PM EST 
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To: Lindsey Sanders <lsanders@creativasc.com> 
Subject: Re: CreatiVasc Project Timeline 

I am in st Bart's until 2/1. I do have some concerns (still) about the lack 
of pressure sensor testing. 
Let's talk then. Thanks 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www .sealevel.com 
864-843-4343 

On Jan 21, 2016, at 5:36 PM, Lindsey Sanders 
<lsanders@creativasc.com> wrote: 

Sea Level Team, 

Thank you for all of your hard work to date! In preparation for FDA 
testing, we have outlined next steps of device development. Below 
is a timeline for the next few months. Key dates are: 

Until March 1 - Device Development: Incorporate 
pressure sensors, Add digital readout to hand held, 
Develop industrial handheld shell, Seal circuit 
board/electronics 
March 1 - Device Design Freeze 
March 1 - Device Build for FDA testing 
April 1 - Start FDA testing 

CreatiVasc is excited to see the progress we can make within the 
next few months. To meet these deadlines, we believe it will be 
beneficial to have weekly update calls - is there a day and time 
which works best for your team? Also, please let us know if you 
have any questions and/or concerns. 

Lindsey K Sanders, PhD 
Director of Technology and Commercialization 
CreatiVasc Medical Inc. 
Brookhaven Medical Inc. 

200C Patewood Drive 
Office 4127 
Greenville, South Carolina 29615 
864.242.4700 (o) 864.271.0557 (f) 
843.251.3959 (c) 
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This message and any files transmitted within are intended solely for the 
addressee or its representative and may contain company sensitive 
information. If you are not the intended recipient, notify the sender 
immediately and delete this message. Publication, reproduction, forwarding, 
or content disclosure is prohibited without the consent of the original sender 
and may be unlawful. 
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From: 
Sent: 
To: 
Subject: 
Attachments: 

Tom O'Hanlan 
Tue, 9 Feb 2016 12:42:11 +0000 
Steve Johnson 
Re : WILD TOUGHT 
image00l.png, image00l.png 

Steve- yes it could be done. But- I think the ultimate goal can also be accomplished. Why don't 
we have a sensor? Every idea has been shot down - many without empirical testing. I firmly 
believe that this whole concept can work. That's why we signed on. 
I like Frank but I think he has been the naysayer or gate keeper on progress. We rely on him 
because we aren't in charge and defer to his assumed leadership role. 
Steve- we do electronics well. Very well. We don't do chemistry- saline sensors, we don't do 
mechanical designs- Screwmatix. We don't do ergonomic design. But yet no one on your end is 
doing any of that either - except for Screwmatix. 
I assumed that you would have someone knowledgable about sensor and sensor testing. I can't 
certify that our pressure tester is built correctly- does pressure ramp up/down or is it pulsed min 
to max instantly? Frank should have a test setup AND have been talking to different vendors. He 
shot down Merit. Merit has the ONLY sensor close to working. So you reach out to them, spec it 
out and start testing. Tony has talked to the Merit people. It looks good. But CreatiVasc has to 
take ownership and perhaps commit to and pay for customization. We don't have that authority 
or ability. 

Plus- we will stand behind the electronics- period- but who's your sensor guy? Not us - it's gotta 
be CreatiVasc. You took control of the implant pump and got Screwmatix. Success! Now you 
need the same thing with a sensor vendor. 
Sorry to lecture. I believe in this and want to see it succeed. 
Thanks- talk anytime. Cheers! 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www .sealevel.com 
864-843-4343 

On Feb 8, 2016, at 1: 18 PM, Steve Johnson <s johnson@creativasc.com> wrote: 

I sent this to Frank this morning to consider. Love to hear your thoughts as 
well. .. 

It appears that we are nearing the finish line except for a couple of major 
hurdles which have proven to be significant obstacles: specifically, a pressure 
sensor that is immune to saline exposure and is able to transmit pressure in 
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the system via the NFC chip to the handheld antenna and display it on a 
digital readout. 

Along the development path, I seem to remember one option where, once 
sufficient torque resistance was met by the handheld, the motor would turn 
off. The resistance would be linked to the device's inability to pump more 
saline into the inflated balloons, triggering a motor shutdown. This system 
had no sensors, no NFC chip, no antenna and no digital readout . 

IF we cannot find appropriate sensors, or ones that can communicate the 
pressure reliably to the handheld, is the torque-resistance cut-off a potential 
fallback position? This move would: 

a) Eliminate the need for an "on-board" circuit board on the 
implantable. 

b) Eliminate the need for pressure sensors mounted on the 
implantable's board and sealed into the pump 

c) Eliminate the need for the NFC chip 
d) Eliminate the need for a pressure readout on the handheld 
e) Overcome the challenge of NFC/antenna coupling for pressure signal 

capture 

Just a thought. If the torque can be read by the hand held board and turn the 
pumping off when we have met a certain torque resistance, this may be a 
reliable method to know if the balloons are inflated or not. For the inverse, 
you will know when the balloons are DEFLATED when the graft opens up to 
blood flow - and that can be felt with hand pressure on the graft and heard 
via a stethoscope. 

The risk factors may actually go down with this approach . Example: what if a 
dialysis tech got an "8" pressure reading? Are the balloons inflated? Is it just 
a bad signal? Etc. 

Just thinking of ways to move forward - in a different, simpler direction. 

SJ 

<image001.png> 
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immediately and delete this message. Publication, reproduction, forwarding, or content disclosure is prohibited 
without the consent of the original sender and may be unlawful. 

Steve Johnson 
President & CEO, CreatiVasc Medical Inc. 
President & COO, Brookhaven Medical Inc. 

200 Patewood Drive, Building C, Suite 400 
Greenville, South Carolina 29615 
864-242-4700 • Cell: 864-380-8885 
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President & CEO, CreatiVasc Medical Inc. 
President & COO, Brookhaven Medical Inc. 

200 Patewood Drive, Building C, Suite 400 
Greenvi lle, South Carolina 29615 
864-242-4700 • Cell : 864-380-8885 
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DEFENDANT'S 
EXHIBIT ¢fsi q 

From: 
Sent: 
To: 
Subject: 

Tom O'Hanlan 
Sun, 28 Aug 2016 21 :42:41 +0000 
David Cull 
Re: CreatiVasc 

Absolutely. I was supposed to but I never did talk to them. Sorry about that--
Let's schedule dinner- can include wives but may want to have more technical discussions??? 
Thank you! 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

> On Aug 28, 2016, at 4:48 PM, David Cull <DCull@ghs.org> wrote: 
> 
> Tom, 
> 
> I just got off the phone with Steve Johnson to talk about an issue only indirectly related to the HVS. During the 
call I asked him what was going on with the new prototype system. He told me that the new technology (a sliding 
magnet mechanism) failed and he is back to using the technology you helped him develop. He suggested we get 
together for dinner sometime after Labor Day. 
> 
> David 
> 
> Sent from my iPhone 
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From: Tom O'Hanlan 
Sent: 
To: 
Cc: 

Fri , 13 Jan 2017 00:21:23 +0000 
Steve Johnson; Ben O'Hanlan 
boh@sealevel.com 

Subject: Re : GOT TIME TO TALK ON FRIDAY MORNING? 
image00l.png Attachments: 

Steve- I'm open all afternoon--

Happy new year! 

Tom O'Hanlan 
CEO 
Sealevel Systems Inc. 
www.sealevel.com 
864-843-4343 

On Jan 12, 2017, at 6:03 PM, Steve Johnson <s johnson@creativasc.com> wrote: 

Hi Tom and Ben -

You see a very strange name below my name. CreatiVasc and Brookhaven 
Vascular are no more. This is just the tip of the iceberg of changes that 
happened over the last several weeks. Would you have time tomorrow 
(Friday) to get together and talk? I could do it anytime until around 2PM 
because I have a 3PM meeting here in Greenville . 

Let me know if this could work ... 

Thanks. 

SJ 

Steve Johnson 

200C Patewood Drive, Suite 4125 
Greenville, South Carolina 29615 
864-242-4700 • 864-380-8885 

<image00l.png> 
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30(b)(6) Sealevel Systems, Inc. (Thomas O'Hanlan) Sealevel Systems, Inc. v. CreatiVasc Medical, Inc., et al. Page 1 
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS ) 
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT 

) 
) CASE NO.: 2018-CP-23-04092 

Sealevel Systems, Inc., ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

CreatiVasc Medical, ) Inc., Diaxamed, LLC, ) successor in interest ) to Brookhaven Vascular, ) 
Inc., Successor in ) interest to CreatiVasc ) Medical, Inc., John D. ) Feltman and James S. ) ("Steve) Johnson, ) 

) 
Defendants. ) 

DATE: August 2, 2023 

TIME: 10 : 20 a.m. 

LOCATION: Wesley D. Few, LLC 
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- EXHIBIT NO. Q 
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30 (B) (6) DEPOSITION 

OF 

SEALEVEL SYSTEMS, INC. 

(Thomas O'Hanlan) 

416 East North Street, Second Floor Greenville, South Carolina 29601 

REPORTED 

BY 

SALLYE D. NELSON 

ORIGINAL 
803.749.8100 
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Examination by Mr. Few: 
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Defendants' Exhibit Number 1, 
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Defendants' Exhibit Number 2, 
10/28/2014 Customer Supply Agreement, 
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Defendants' Exhibit Number 3, 
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Defendants' Exhibit Number 4, 
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03/09/2016 Second Amendment to 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, sir . 

So you've heard a good bit of these instructions, 
but some of this is required by rules, so just bear 
with me. Have you had your deposition taken 
before? 

Not in this case, I mean . .. 

But no, but 

No. 

-- ever in your life? 

One time I was a witness in a lawsuit in Easley, 
about a hard drive, but it had nothing to do with 
any of this. 

Okay. Well, as you've discerned from that 
experience and -- and being in present for John 
Feltman and -- and Steve Johnsons' depositions, 
deposition is just a chance for the lawyers in a 
particular case to put the witnesses in that case 
under oath and ask them questions, it's part of the 
process that lawyers call discovery . Today we are 
using a Rule of Civil Procedure that lawyers know 
as Rule 30(B) (6), and that particular rule requires 
a corporate party to be to designate one or more 
people to testify on its behalf about certain 
topics because, as you know, a corporate 
corporate body or party is, you know , is not a 

803.749.8100 
www .southernreporting.net ROA 898



30(b)(6) Sealevel Systems, Inc. (Thomas O'Hanlan) Sealevel Systems, Inc. v. CreatiVasc Medical, Inc., et al. Page 7 
8/2/2023 
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23 A 

24 Q 

25 

-- because I'm thinking and at the same time I'm 
talking. If you do answer a question that I pose 
to you, I'll assume that you understood it; is that 
fair? 

Uh-huh . 

Now, if to -- to make sure that we have a good 

clear record, I want to ask you to provide your 
answers to my questions verbally, in other words, 
yes, no, yellow, 1946, whatever the answer happens 
to be, in a sufficient volume for our court 

reporter to take down your answer. I may from time 
to time prompt you because to give a verbal answer, 
because you'd be surprise how much nonverbal 

communication we human beings engage in from moment 
to moment. We nod our heads. We say, "uh-huh or 
uh-Your Honor." And we -- we often communicate 

just by facial expressions and hand gestures. But 
our court reporter is talking into that mask that 
she is holding over her face, and she is repeating 
everything that we say when we're on the record, 
and she will print up the testimony that you give 
in a little booklet. 

Okay. 

And so that Mr. Few and I don't argue over whether 
you said yes or no --
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during that break you discuss the substance of your 

testimony with Mr. Few or anybody else, our rules 

allow me to inquire into the substance of that 

conversation . The -- the -- the attorney client 

privilege is in effect suspended, if you will , 

while the deposition is going on in a manner of 

speaking. And -- and I -- I -- I have no 

intention , will not ask you any questions about 

what you and Mr. Few have talked about to this 

point. But I - - I ' m required to give you that fair 

warning 

A Okay . 

Q -- and -- and I expect we won't have any -- any 

issues there. All right. Any questions about 

procedure before we get started? 

A No, sir. 

Q Okay. Are you under the influence of any 

medication or substance or drug or anything that 

would impact your ability to tell the truth, 

understand my questions, or to provide testimony 

here today? 

A No , sir. 

Q 

A 

Okay. So just to start with, if you would, state 

your full name for the record. 

Thomas Booker O'Hanlan . 
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Sealevel Systems was formed. 

Q I see. Okay. We'll -- and I'll ask you more about 
Sealevel Systems here in a minute. So who lives 
with you at your address in Travelers Rest? 

A My wife Susan. 

Q And is her last name O'Hanlan? 

A Susan O'Hanlan. Yes, sir. 

Q And does she work? 

A She runs Sealevel Systems now. 
Q Okay. And -- and Sealevel Systems still its 

principle place of business is in Pickens County? 
A Yes, sir. 

Q Okay. Does it have any offices in Greenville 
County? 

A No. 

Q Have you ever been involved with or affiliated with 
a business enterprise operating in Greenville 
County? 

A Do you mean Sealevel Systems or myself? 
Q I kind of I'm asking really you, yourself. 
A Before Sealevel I did some contract work for 

textile companies, and I did some work for an 
electronics company in Greer called Computer 
Dynamics and designed some products for them that 
became very successful. 
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Q 

A 

Q 

A 

my daughter, and then she has two children, 11 and 

12. 

Okay . 

And then my son Ben O'Hanlan is O'Hanlan. 

And he works with you at Sealevel, correct? 

He did . He left three-and-a-half years ago to do 

business on his own. 

Q Okay. What -- what's -- what business is he in? 

A Electronics. He's done similar work at Sealevel on 

a smaller scale. 

Q What's the name of the business? 

A Brookgreen . 

Q Okay. 

A Yeah, I wanted to make sure it wasn't Brookhaven . 

It's Brookgreen, either Enterprises or Brookgreen 

Technologies. 

Q Okay. All right. And where did you get your 

education? 

A Virginia Tech, I got a BS Degree in Electrical 

Engineering Technology in 1978, and then prior to 

that I'd gotten an associate degree in Electronics 

from Blueridge Community College in Weyers Cave, 

Virginia in 1976 . 

Q Okay. Any -- any postgraduate degrees obtained 

anywhere in South Carolina? 
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right next to Rick Erwin's. It was one of the 
first buildings done that kind of sparked a lot of 
the renovation. 

I see. 

Knox White used to walk in unannounced . 

Okay. But that was a -- that was a part-time 
residence. 

Yes. And I mean nothing to do with the business, 
but it was a Greenville connection. 

Okay. 

Yes, sir . 

Thank you . That's helpful. Sealevel Systems you 
said you formed in '86. 

Yes , sir . 

And is it a South Carolina Corporation? 
Yes, sir . 

And today, how many employees does Sealevel Systems 
have? 

I believe 88. 

And can you describe just one what are the -- the 
general scope of its business? 

It'd be electronics, design, and manufacturing 
services to Fortune 100 to 500 Companies, like L3, 
Northrop Grumman, Raytheon, GE, Curtis Wright, 
large military contractors, Harris Corporation. We 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

which would be called industrial control 

communications products. And there are things that 

you can go on our website and buy today to use in 

your factory, maybe to talk to some controllers, or 

to do some automation tasks. We build flatscreen 

computers, communication devices, control devices 

that area all off-the-shelf products. 

Okay. 

So and and they do still sell very well to this 

day, even though 

And does --

-- some of them are older. 

Does Sealevel Systems have any facilities other 

than the -- the facility in Liberty? 

No, sir. 

It's always operated out of the facility in 

Liberty? 

Yes, sir. Well, I mean that building since 2006, 

but we've always been in a building in Liberty. 

Okay. Do you outsource any of the -- of the 

manufacturing of particular components that go into 

the systems that you're building? 

Yeah, that's a -- that's a complicated question. 

So we -- we design a printed circuit board, which 

is a flat piece of, you know, usually green or blue 
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today? 

Today, I would say a more advisory. I'm -- I call 

myself semi-retired. I -- I'm not as needed as I 

once was because of the day-to-day operations have 

become so important. I was the idea guy and the 

new idea guy. And so and again with my age and 

with the company maturing as much as it is, I'm 

I'm not as involved in the more modern technology; 

we have young engineers that that do a very good 

job of keeping up with that, so ... 

Who who -- it's -- it's a corporation. Who are 

the shareholders or the stockholders? Excuse me. 

My wife and I, Susan and I own the company. I was 

set up initially with 67 percent of the stock and 

she was 33 percent. 

Okay. 

And we're the only shareholders. 

Okay. Has Sealevel ever in the past gotten 

involved in the sort of on the ground floor of 

trying to develop a new product that -- that ended 

up not working out? 

MR. FEW: Object to the form. 

23 EXAMINATION BY MR. SHEALY CONTINUED: 

24 Q 

25 A 

If you understand the question. 

I do. I -- I think that, tell me if this is 
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A Their approach, we did the hardware, which worked. 

We found out that the police don't like GPS in 

their cars. So the GPS wasn't turned on until the 

blue light turned on. And then their idea was to 

create a cloud computing platform and have an app 

that you had to download to be notified. Our 

approach to them was one, I use Waze. 

getting off on a tangent, just I --

Q No, that's --

I know I'm 

A So -- so as a result of that their product failed. 

And on a note, side note there, they wound up owing 

us money, not a ton, but it was for work that we 

had done in good faith, hoping this thing would go, 

and then it ultimately failed for them. But 100 

percent of the hardware we always delivered to 

customers worked. 

Q Okay . 

MR. FEW: Hey, just for the record, I'm not 

going to tell him not to answer anything. But some 

of the stuff you and I will review later as to 

confidentiality, but so just wanted to make that 

note, and I think we have that's in the order 

probably. 

MR. SHEALY: And 

MR. FEW: I -- I hadn't heard anything that 

803.749.8100 
www.southernreporting.net 

ROA 906



( 

30(b)(6) Sealevel Systems, Inc. (Thomas O'Hanlan) 
Sealevel Systems, Inc. v. CreatiVasc Medical, Inc., et al. Page 23 

8/2/2023 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

okay. So obviously, this lawsuit concerns some 

claims that Sealevel is making related to a 

customer supply agreement that it entered into with 

CreatiVasc Medical, Incorporated, correct? 

A Yes, sir. 

Q Okay. I'm going to show you apd -- and I ended up 

having only making --

MR. FEW: If you need to make copies, we -- we 

can do that. 

MR. SHEALY: Well, no. I have I have copy. 

What -- what I have copies of is is is the --

the version of this that only has -- no. It does 

have both copies -- no -- both signatures. I 

thought -- I thought I had copied the wrong 

version. 

EXAMINATION BY MR. SHEALY CONTINUED: 

Q Let me just show you this document and ask if you 

can identify it. 

A I would call this the Supply Agreement that is in 

question. 

Q Okay. 

A That we put in place. 

Q Okay. And it's dated October 28th, 2014, correct? 

A 

Q 

Yes, sir. 

And as I understand it, it is it has --
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(DEFENDANTS' EXHIBIT NUMBER 2, 10 / 28 / 2014 CUSTOMER 

SUPPLY AGREMENT, MARKED, ATTACHED) 

EXAMINATION BY MR . SHEALY CONTINUED: 

Q And then there was, there were a couple of 

amendments to that . Oh. Okay . There were a 

couple of amendments to that, to Exhibit 2, 

correct? 

A Yes, sir . 

Q Okay. I'll show you the document and ask if you 

can identify it. Did you --

A Do I recognize it? 

Q Do you, can you identify it? 

A Yes, sir. This would be the first amendment to the 

supply agreement. 

Q All right. And it's a one-page document, correct? 

A Yes, sir. 

Q And it bears the signature of Steve Johnson again 

on behalf of CreatiVasc Medical, and Ben O'Hanlan 

on behalf of Sealevel Systems , correct ? 

A Yes, sir . 

Q And it's dated October 2 8 -- no. I'm sorry. It's 

the it's dated April 10 , 2015, correct? 

A Yes, sir. 

Q Okay. All right. 

deposition . 

I mark that as Exhibit 3 to your 
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the circumstances that led to the formation of 

Exhibit 2 . What, can you sort of just walk me 

through how, you know, you'd got to know the folks 

at CreatiVasc and -- and what led to you all 

forming -- forming Exhibit 2? 

Yes, sir . We'd been involved, as I said, with some 

other Clemson biomed type startups, or startups of 

interest, Kiyatec being one of them. Another one 

worth mentioning was a ring that is being developed 

now I think by some folks related to this , but it 

was an ea r ring that would detect ovulation on a 

woman. So --

Uh-huh. 

-- we had been dabbling in Clemson and Prisma 

technology because we became known, I guess, as the 

go-to guy s to get technical solutions, if you will . 

Okay . 

So it's my understanding that Steve Johnson got a 

referral to us from Matt Gevaert, who had been with 

Kiyatec, and said that these guys know electronics 

and you should talk to them . So Steve Johnson 

arranged a meeting and we had it at Sealevel . He 

brought I believe Frank Patterson and a developer 

from that had been a Clemson maybe master's or 

doctorate student and had developed some pressure 
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Okay. 

And then they had like some previous patents and 

things like that on the -- on the stage one or 

phase one, whatever they called it. 

Okay. 
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17 

18 A 

that would be controlled by a device that could 

open or close the valve basically to do dialysis 

and then close it and go home. 

Right . 

And we were, I'll honestly say I was under the 

ether thinking, you know, this is great, you know, 

we can do this. We met Dr. Cull. It turned out 

that my father and Dr. Cull's father had known each 

other in Virginia. 

That's c-u-1-1. 

MR. FEW: Uh-huh. 

Yeah, I don't know how relevant that is. And then 
19 Cull and my dad, my dad actually had performed 

20 surgery on Dr. Cull. 

21 EXAMINATION BY MR. SHEALY CONTINUED: 

22 Q 

23 A 

24 Q 

Really? 

Yeah. In Virginia, yeah. 

And a small world. 

25 A And so he reached out to me and said, "I can't 
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Right. 

-- right before he died I -- I actually talked to 

Span America down here about licensing that 

cushion. They built some prototypes and they 

worked, but Span was in the foam business not the 

cushion business. 

Well, the -- the reason that I asked you if a if 

if a presentation, PowerPoint presentation they 

made to you is we we we had not only that 

this was produced to me or had this, but I want to 

show you this is a looks like a slide deck, and I 

just was asking, wanted to know if this looked 

familiar to you. 

MR. FEW: Everything you're doing is stuff 

that's been produced, right? 

MR. SHEALY: Correct. Correct . 

MR. FEW: Yeah . Just if you happen to --

MR. SHEALY: Yeah, the -- the the Bates 

numbers on this, this is not, this this does not 
have the Bates numbers on them. But the -- the 

Bates numbers on the set that was produced are you 

can't see them because they're covered up by the --

MR . FEW : By the black . 

MR. SHEALY : the black . 

MR . FEW: Yeah, I've had some trouble printing 
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MR. FEW: One more I think, Kirby. 

A Are -- are you here? 

EXAMINATION BY MR. SHEALLY CONTINUED: 

Q Yeah. 

A -- you're there . You're there. Yes, sir . 

Q Yeah. 

A So my -- my disagreement is -- is, one, look at the 

date of this; but two, there's no way they could, 

this slide could have been in there, because that's 

the case we built, the motor and the circuit board 

that we built for the wand. 

Q Okay. All right. Well, I -- I'm just going to 

mark this for identification as Exhibit 5 but 

understanding that you don't recall seeing it. 

(DEFENDANTS' EXHIBIT NUMBER 5, POWERPOINT 

PRESENTATION, MARKED, ATTACHED) 

A But again, I have to make note of the -- the 

pictures conflicting with the date. Here's another 

one, that -- that thing didn't exist 

EXAMINATION BY MR . SHEALY CONTINUED: 

Q And so your --

A -- on September 14th. I'm sorry. I'm on -- since 

there are no page numbers, I'm after BMW 750. 

Q Okay. And again, I'd -- I'm -- I -- I can't tell 

you anything about this other than it appeared in -
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Right. Okay. 

So the two were, you know, had to talk. 

Right . Okay. All right. So going, looking at 
Exhibit 2, so this Exhibit 2 was -- was developed, 
drafted by Sealevel's lawyers, correct? 

Yes, sir. 

Okay. And the exhibits to Exhibit 2, or the 
exhibit pages to Exhibit 2, appear after the 
signature page on page 10 . And Exhibit A is 
entitled Specifications, and it says, "See 
attached." But I don't I did not see any 
specifications attached to Exhibit 2 . Do you -- do 
you have any understanding that any specifications 
were actually attached to Exhibit 2? 
I can't say that they were attached. I think the 
specification was being developed jointly. They're 
-- they're -- they're telling us we want it to do 
this; and we're saying, "You can't do that, but you 
can do this." 

Okay. 

So I think the specification in its broadest sense 
would apply to what they showed us that day. 
Okay. 

Which -- which you'd asked about this, but and they 
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A No, sir . 

Q Okay. 

A That's we wouldn't have developed a special 

purchase order. I mean, because they ' re just, you 

know, a piece of paper to say want to be delivery -

Q Okay. 

A -- part number, so . .. 

Q Exhibit C indicate is says a form of invoice is 

attached. Do you -- do you recall any form of 

invoice being developed and attached to Exhibit 2? 

A No, sir. Again, I think these are placeholders. 

Q Okay. And again, Exhibit D says calls for a form 

A 

Q 

of quotation, and it says see attached, and then 

there's a blank line . Did you recall a form of 

quotation being attached, being developed and 

attached to Exhibit 2? 

No, sir . Same -- same answer. 

All right . Exhibit E though, contains language, 

well, warranty language. And if I've read this 

correctly, this was a this is the -- the -- the 

warranty the parties anticipated that the -- the 

device that was being developed would carry; is 

that right? 

A Yes, sir . 
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All right. So -- so tell me the -- the timeframe 

first that that order for six wands came about . 

I believe it was late '16, 2016. 

Okay. 

And we've got an email that -- that references that 

in -- in our notes, but basically it says that 

Frank Patterson had placed an order with us for six 

wands. And then our I think our attorney Nichole 

Andrighetti, or whatever her name is now, was say, 

"Hey," -- was saying, "Well, how does Sealevel 

proceed?" And she was writing to I believe Johnson 

and possibly the folks in Raleigh at the time. 

Because we -- we didn't understand the total 

ownership and how it transpired that Raleigh or 

ATEX came about, they we weren't privy to any of 

those conversations. So again, we -- we did our 

work. We thought everything was going great. They 

had demonstratable small-implanted electronics. We 

had the wand. They made jokes about traveling with 

the want, because it -- it looked like a personal 

massaging device, for the record. We I mean up - -

up until we were informed that, you know, you're no 

longer part of this operation, persona non grata, 

we operated under good faith that everything was 

working, and we -- we never received notice that 
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mean, they -- they liked what we had done. They 

said, "Now let's, you know, get six of them, and 

we'll do some field testing." There'd been one 

initial problem and that was the battery, as was 

pointed out in the previous deposition . I would 

venture that every product ever developed had a 

battery charging issue the first time, because you 

don't know how long the battery's going to last 

'til you build the product. So - -

Okay. 

we were rushed by Steve Johnson to take one up 

to DC or to the FDA, and so that's the one that, 

you know, he said the battery died on. Well, I 

mean, you know, it came from literally the lab, 

into his hands, onto an airplane. 

Okay. Okay . So after Exhibit 2 was developed, 

then Exhibit -- Exhibit 3 was entered into just a 

few months later, approximately six months later . 

Do you remember why there was this amendment set 

forth in Exhibit 3 to the customer supply agreement 

set forth in Exhibit 2? 

I'd have to look at the two side - by-side and 

compare them. I mean I - - I think you can see that 

it -- it -- it does highlight these as far as 

specific patent rights . 
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1 Exhibit 3 was entered into? 

2 MR. FEW: Object to the form. 

3 A Without actually sitting here and reading the two, 

4 I would have a hard time 

5 EXAMINATION BY MR. SHEALY CONTINUED: 

6 Q 

7 A 

8 Q 

9 

10 

11 

12 

13 

14 

15 

16 A 

17 Q 

18 A 

19 

20 

21 

22 

23 

24 Q 

25 A 

Okay. 

-- just saying yes. 

Okay. Now, Exhibit 4 was entered into about nine -

- I mean I'm sorry about 11 months after Exhibit 

3, and yet another section was added to the 

original customer supply agreement set forth in 

Exhibit 2 that described pending patent 

applications; do you remember the circumstances 

giving rise to the second amendment that's set 

forth in Defendants' Exhibit 4? 

This would be 6C on this page? 

Yes, sir. 

Let me just go through. Bear with me one second, 

please. I'm -- I'm reading this, and it says, 

"Customer agrees to cancel any claims contained in 

the application directed to Sealevel contribution . " 

We, Sealevel, myself, came up with the near field 

communication system --

Right. 

-- that was part of this. They were when they'd 
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10 
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17 

18 

19 

20 

21 

22 

23 

24 

25 

A I went along with it to I guess be a team player. 

I I wasn't seeking personal fame or my -- you 

know, I know guys with patents that line their 

walls; I'm not one of those guys, I've got a couple 

but they're -- they're all worthless. And so some 

of this stuff just honestly -- and maybe I 

shouldn't say this seemed like gobbledygook, but 

I trusted our lawyers and --

Q Okay. 

A -- that we were doing the right thing. 

Q Now -- now, I -- I will tell you what my 

understanding is, only to see if it comports with 

your understanding, and if it doesn't, it doesn't . 

A Okay . 

Q As I understand Exhibit 4, the what was essentially 

happening, is the extent to which Sealevel's 

intellectual property was had been was being 

incorporated into the development of this, that the 

it -- it was being basically added to the claim so 

that its -- so that its intellectual property would 

be protected in addition to intellectual property 

being claimed by CreatiVasc; does that comport with 

your understanding? 

MR. FEW: Object to the form. 

THE DEPONENT: Okay . 
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1 A 

2 

3 

4 

5 Q 

6 A 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Well, my name was removed from the patent, for one 

thing. The name Thomas B. O'Hanlan was taken off, 

which I -- I mean I don ' t know if this spelled that 

out or not . 

Okay. 

I had objection to that later once I found out what 

it all had been done . Frankly, I'll take this 

opportunity to say I feel like I was ghosted. 

Ghosted meaning somebody saw what Sealevel was 

doing with CreatiVasc and decided that, A, it was 

all working. I want to counter the claims that 

John Feltman made and Steve -- Steve Johnson made 

that the -- the whole deal died because Sealevel 

didn't deliver a workable product, that is patently 

untrue. Mr. Feltman, I believe, was told that. 

Mr . Johnson knew the truth . They wanted more 

wants, that you can't find a single email that 

disparages the work we did . You can't find a 

single email that says, "Y'all screwed this up, we 

want to stop." There's three clauses for 

termination of this contract, none of them were 

met, none of them were broached, none of them were 

even discussed . So to my knowledge the contract's 

still in effect with somebody, but we performed 

like we performed everything, Mr. Shealy. 
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5 

6 A 

7 Q 

8 A 

9 

10 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 A 

18 Q 

19 A 

20 Q 

21 

22 

23 

24 

25 

perception of what happened, do have any -- do you 

have any evidence that this product being 

developed, the -- the subject of Exhibit --

Exhibits 2 through 4, has been developed, marketed, 

and sold by anyone? 

No, sir. 

Okay. 

That's I don't believe it has. I'm not sure of the 

status of what happened after the ATEX acquisition 

because nobody shared any of that information. 

Okay. But -- but -- but that you've not heard or 

seen --

Oh, no. 

-- anything about this, the -- the -- the product 

that's was the subject of Exhibits 2 through 4 

being actually put on the market. 

It would be a breakthrough if it had been. 

Okay. 

And -- and frankly, that's what motivated me. 

Okay. Are so, you know, after the relationship, I 

-- I will -- I will -- I will go back in time a 

little bit, but -- but you you brought up a few 

things that I want to kind of follow up on. After 

the relationship seemed to break down, and that was 

in late 2016, correct? 
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2 hundreds of thousands of dollars' worth of work for 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 

13 

14 

15 

16 

17 A 

18 

19 

engineering time, and then if you add my time and 

other time it it, you know, became several 

hundred thousand dollars or more. So the invoice 

was sent as an attempt to get their attention and 

just say, "Hey, what about us?" I mean honestly, 

it was like but you -- you know a date didn't show 

up and -- and you're still sitting at the 

restaurant. 

But you'd agree with me that Exhibits 2 through 4 

don't contain any provisions that require 

CreatiVasc or any -- any entity that standing in 

CreatiVasc's shoes to pay Sealevel for its 

engineering time? 

MR. FEW: Object to the form. 

I would agree with that as stated, but the contract 

does provide for the exclusive rights to 

manufacture the product. So that's how a lot of 

20 companies make their money is you forego the front-

21 end cost in exchange for the manufacturing rights 

22 in anticipation that it's going to be a high 

23 volume, a profitable venture. 

24 EXAMINATION BY MR . SHEALY CONTINUED: 

25 Q Sure. And -- and so but as you've -- as you've 
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1 Q 

2 A 
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4 
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7 
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10 

11 Q 

12 

13 

14 

15 

16 

17 

18 A 

19 

20 

21 

22 

23 

24 

25 

So your invoice was -- I -- I meant I didn't 

A summary of the work we had done because it 

appeared that they were terminating our work 

without even notification. There was, you know, 

they they didn't write to us and say, "We don't 

need you anymore." They did write to us and say, 

"Diaxamed is now, you know, in charge of the whole 

development process, so your -- your work while 

appreciated is not required." We -- we received no 

notification. 

I mean if you received notification today from 

CreatiVasc or some entity, some successor to 

CreatiVasc, that it considers the Exhibit 2 as 

amended by Exhibits 3 and 4 to be terminated, what 

-- what significance would that have to -- to you 

sitting here today? 

MR. FEW: Object to the form. 

If it had happened in the normal course of 

business, then I would agree that we would have no 

recourse. We entered into this in good faith, 

thinking that we were all developing a product. 

You asked earlier about when the relationship 

soured. I think -- I think we're going to discuss 

or uncover some what I would consider fraud about 

who knew about the supply agreement. If you 
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1 just having a conversation with --

2 A Right. 

3 Q -- you as it is, you know, me asking the questions 

4 and and -- and 

5 MR. SHEALY : And Wes, I will accept the --

6 MR . FEW: forthcoming objection? 

7 MR. SHEALY: - - the forthcoming objections, 

8 yes. 

9 EXAMINATION BY MR. SHEALY CONTINUED : 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

But I mean given -- given that, that - - that 

there's no obligation to purchase any products, 

what does it matter to John Feltman whether this 

exists or not? 

MR. FEW: And I hav e an objection to that as 

well. 

I ' m not a lawyer but I feel like the -- the fact 

that it does contractually obligate them to the 

manufacturer of a joint developed product is an 

obligation , I mean they -- they wouldn't have 

signed it and we wouldn't have proposed it, it 

says, and you agree to buy 1,000 of them the first 

year. Sealevel's done a number of these things. 

And, A, we've never gotten stiffed, per se, for no 

reason . Again, sir, the lack of communication here 

and again, what -- what -- what we haven't 
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1 Q 

2 A 

3 

4 

5 

6 

7 

8 

9 

10 

11 Q 

12 A 

13 

14 

15 

16 

17 

18 

19 

20 Q 

21 A 

22 

23 

24 

25 

Okay. 

I was getting ready to go out of town, I signed it, 

and left it on my desk. This is my sworn 

testimony. Told my assistant, who was also out of 

town, that if I called and said, "Send this over," 

then send it over. When I got back into town my 

assistant told me that somebody from the law firm 

had called several times that week, said they need 

Tom's assignment right away, and she sent it to 

Jason Jennings at Dority Manning. 

Okay. 

All right. Jason Jennings, three days after he 

sent that, was informed by Nichole Hayden that Tom 

assigns to Sealevel per the agreement, Tom is not 

an employee of CreatiVasc, and Tom will not assign 

to Sealevel . All right. Unbeknownst to Nichole, 

at the time Jason had already received my signed 

assignment, sat on it for eight months, and then 

submitted it to the patent office . 

And okay. 

So he knew that I didn't sign that . He knew that -

- that he received it from my assistant, by calling 

my office, which we have the phone records . Okay. 

So my intent was not to assign. Nichole called 

him, and we have the emails three days later that 
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1 A 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 Q 

13 A 

14 

15 

16 

17 

18 Q 

19 

20 

21 A 

22 Q 

23 

24 A 

Yes, sir. This says assign to Sealevel, they knew 

that all along. All right. But yet he's taking me 

to dinner saying, "I really need for you to sign to 

CreatiVasc . " And I'm like, "Steve, my attorney's 

already told you we can't do that." Jason Jennings 

is sitting on a signed copy of the assignment, that 

again when I told my assistant that, she started 

crying, and she said, "I can't believe that, Tom." 

And she said, she said, "I thought I was supposed 

to send it or something . " I said , "Well, don't 

worry about it . " But y ou know --

Okay. 

-- it's done. So then that's why when both Mr. 

Malkovich -- oh, not Malkovich -- Karmilovich to 

look into the whole patent issue and what was done 

to, A, the assignment and , B, with taking my name 

off. 

So but alright. Did -- did is it you're 

understanding that Exhibit -- then Exhibit 4 that 

was apparently submitted by Jeffrey Karmilovich --

Yes, sir. 

fixed that problem? 

MR . FEW: Object to the form . 

I - - I believe that it did. 

25 EXAMINATION BY MR . SHEALY CONTINUED: 
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1 

2 Q 

3 A 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 Q 

14 A 

15 

16 

17 Q 

18 A 

19 

2 0 

21 

22 

23 

24 

25 

.. , ......... , .. 

Right . 

-- and what could actually be done. It was the 
first time we'd honestly worked on an implant, 
implantable device, so there was a lot of things we 
had to learn . But also CreatiVasc had, you know, 
Steve, Frank, and other resources that were more 
knowledgeable on implants than we were. Our -- our 
forte' is electronics, and so we didn't try to step 
outside of that or claim that we knew more than we 
did. So we proposed the idea of RFID as a battery-
less, battery-less sensor technology . 

Right. 

We got some sensors in-house, started playing . We 
developed a prototype for the wand , hand-held unit, 
it looked like a small massager type thing . 
Right. 

We had that 3D printed. It wasn't the final design 
by any stretch. Because we kept asking them, "What 
buttons do you want? What LEDs do you want for the 
thing? You know, again, forming the design spec so 
we had an overall picture at the end, but how do 
you get there and what are the -- the things that 
the wand does, what are the things the implant does 
were still to be defined. We hooked them up with a 
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1 A 

2 

3 

4 Q 

5 

6 A 

7 Q 

8 

9 A 

10 Q 

11 A 

12 Q 

13 

14 A 

15 

16 

17 

18 

19 Q 

20 A 

21 

22 

2 3 

24 

25 

The gear pump looked like an impeller, like on your 

boat, that kind of just a couple of gears but as 

you spin them fluid gets -- gets pushed through . 

Right. Okay . So -- so there 1 s a magnet on the 

gear pump . There 1 s also a magnet in the wand. 

Yes, sir. 

And it 1 s the interaction of those magnets that 

causes a mechanical --

-- transference of power. 

Yes. 

I 1 m sorry. I didn 1 t wait for you, but. 

No. Good. No, you're that seems you're helping 

things. 

Kind of like in chemistry in high school, remember 

you 1 d mix two chemicals and put a magnet, like it 

looks like a pill, and then something under it 

would spin that magnet and it would stir the two 

chemicals without --

Right. 

you having to touch them and things like that, 

so it 1 s similar in concept to that. We started 

looking at sensors and sensors suppliers. There 

was a requirement that saline be used to flush the 

fistula after the blood was transfused or formed by 

the dialysis. And so we were in search of a 
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1 

2 A 

3 Q 

4 A 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 Q 

18 

19 A 

20 Q 

21 A 

22 

23 

24 

25 

right? 

Yeah. 

Not -- not the -- not the machine. 

No . It's, no. But what -- what he meant was that 

to do a saline flush nowadays with existing 

technology, the operator would have to like 

disconnect something, put in a saline bag, and then 

keep the machine going, and now the machine's 

flushing saline instead of blood, and then so it 

would be a manual operation. So I mean it was a 

desirable goal, but it was not a design requirement 

because it's not even done today. And I'm giving 

that as an example of some roads we had to go down 

because of CreatiVasc's lack of understanding maybe 

or -- or breadth or frankly not having their act 

together. 

Okay, but so but were -- were you able to find a 

sensor that met the design requirements? 

Not commercially available. 

Okay. 

We proposed treating the ones that -- that were 

commercially available with a rubber diaphragm, 

which would have made -- which would have worked . 

But to move on, Tri Tech then could not produce the 

valve -- the gear pump to their satisfaction. So 

803.749.8100 
www .southernreporting.net 

ROA 928



30(b)(6) Sealevel Systems, Inc. (Thomas O'Hanlan) 
Sealevel Systems, Inc. v. CreatiVasc Medical , Inc., et al. 

Page 67 
8/2/2023 
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3 A 

4 Q 

5 A 

6 Q 
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8 

9 

10 A 

11 Q 

12 A 

13 

14 

15 

16 

17 

18 Q 

19 A 

20 

21 Q 

22 A 

23 Q 

24 

25 

were hurdles facing the project itself that ended 

up not being overcome . 

Yes, sir. 

Okay . 

Did that did that answer the original question? 

I think so. Yes, sir. And so and about when did 

you -- did the communication from CreatiVasc or 

or -- or its representatives begin to fade or -- or 

fall off? 

I'd say most of '16. 

Okay. 

I was on vacation in January of '16, I think, and 

- and that's when Jennings informed Nichole that, 

you know, I've already got Tom's assignment from 

eight months prior. So the reason I say that is 

that Nichole, you know, then called me and said, 

"What in the hell is going on?" 

Right . 

"You know, you've already signed this thing." And 

I said, "No, I didn't, Nichole . " I mean so --

Okay. 

So --

Okay . In -- in the complaint that has given rise 

to this lawsuit there is an allegation that 

CreatiVasc sabotaged Sealevel Systems . Do you know 
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24 
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Q -- to your knowledge? 

A I don't believe so. 

Q Okay . 

MR. FEW: Just for clarity, I think there was 

an NDA initially, so .. . 

MR. SHEALY: Yeah, there is some reference to 

it but and --

MR. FEW: And he -- he's --

A Normally we would start with an NDA . 

EXAMINATION BY MR. SHEALY CONTINUED: 

Q Yeah. 

A And --

Q So 

A is like the --

Q Thank you for that. So let -- let me, so that our 

-- the record is clear. Before you ever entered 

into, before Sealevel ever entered into Exhibit 2, 

did Sealevel to your recollection enter into a 

nondisclosure agreement with CreatiVasc? 

A I -- I believe we did. 

Q Okay. And so other than the nondisclosure 

agreement and Exhibits -- Exhibit 2 as amended by 

Exhibits 3 and 4, are you aware of any other 

agreement between Sealevel and CreatiVasc or its 

successors? 
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4 Q Yeah, I do have a few questions. So, Tom, when you 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

A 

were asked about the obligation to purchase, were 

there any conditions that would've come about or 

could still come about that would create an 

obligation to Sealevel with respect to this 

Generation 2 Hemoaccess Valve System? 

MR . SHEALY: Object to the form, but I'm not 

your lawyer to give you instructions to whether you 

could answer or not, but I can object to the form. 

Or what are you asking again? Thank you for the 

question, Congressman. Can you, would you repeat 

15 the question? 

16 EXAMINATION BY MR. FEW CONTINUED: 

17 Q I refuse to yield my time. 

18 A Yeah. 

19 Q If they come out with a Hemoaccess Valve System 

20 product, there's still an exclusive agreement with 

21 Sealevel to manufacture it, right? 

22 MR. SHEALY: Object to the form. 

23 A Yes, sir. 

24 EXAMINATION BY MR. FEW CONTINUED: 

25 Q Just to be clear, I think you've answered this in 

803.749.8100 
www .southernreporting.net 

ROA 931



I 
( 

30(b)(6) Sealevel Systems, Inc. (Thomas O'Hanlan) Page 73 Sealevel Systems, Inc. v. CreatiVasc Medical, Inc. , et al. 8/2/2023 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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A 

Q 

reporting devices? I know you've described a wand, 

and you've said that Sealevel's responsibility was 

electronics; but -- but more specifically describe 

everything that Sealevel did with respect to the 

development of the wand, do that first, and then 

I'll ask you about the --

Okay . 

implanted balloon pressure monitoring and 

reporting. 

A Okay. The -- the wand involved developing a 

handheld device that had a motor in it, a 

microcomputer, it had some switches, and LEDs. And 

the idea of the wand was that it would spin that 

magnet with the motor, which would in turn spin the 

corresponding magnet and the gear pump, which would 

cause the valve to open or close. To further, the 

wand contained rechargeable batteries, a motor, a 

computer, LEDs, and switches. Again, it looked 

like a small massage device, and it was designed to 

hold up to the valve implanted and -- and create 

the spinning effect that the gear pump and the 

implant needed to then pump the fluid into the 

balloons to restrict or allow blood flow. The 

implant required and we actually developed a 

prototype of a small circuit board, some of it 
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providing aspects on the wand , such as LEDs, 

pressure monitoring and that kind of thing? 

A Yes . 

Q Ok. 

A Yeah . 

Q And y'all had developed that and it had worked? 

A Yes. 

Q Okay. Then with respect to this other part, these 

white tubes that are shown here, and it says , 

"Arterial valve and venous valve , " did Sealevel 

have any responsibility for any of that? 

A No, sir . 

Q Okay. Then this next part that's called the 

balloon valve controller, what was your 

understanding and what do you believe that the 

customer supply agreement required Sealevel t o be 

responsible for with respect to the balloon valve 

controller, the implanted part? 

A That would be, and we actually made a prototype of 

a small circuit board that would represent the 

implant, and with the idea that when you presented 

the wand to it, the wand would likely turn the gear 

pump and then read the pressure sensors to so know, 

you know , how much spinning to do for the pump, 

so . . . 
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lab without having to sign in, and then Steve 

Johnson. And Steve didn't have access because he 

never asked for it, but Frank was the technical 

guy. 

Frank was able to come and go at Sealevel as if he 

was an employee; is that a fair statement? 

Yes, sir. 

And at what point in time do -- do you think you 

were able to have the workable sensors with the 

water system that you just described and the 

pressure monitoring? 

That would have been early on coincidence with the 

wand. Because generally, when you're developing 

like a two-piece product you -- you -- you -- you 

can't do one and then, you know, you know, start on 

the other and hope it works. You've sort of got to 

do the two in conjunction, just so that 

mechanically and everything else will -- will fit. 

So we always had an eye on the implant; but the 

wand, you know, was an easy handheld, I mean 

literally, you know, device you could put your 

hands on and develop. The implant remained in need 

of the gear pump. And then there was also medical 

issues with implants, like the coating, you know, I 

forget what it's called. But the, you know, if the 
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You were asked a question about the sabotage, and I 

believe your answer was related to the IP 

ownership; do you recall that? 

Yes, sir. 

But do you to this day, do you know everything that 
went on behind the scenes between Brookhaven and 

Diaxamed and ATEX and CreatiVasc? 

I can't say that I do. Honestly, I think the two, 
what are they called, witnesses before explained a 
lot of that, but I did not know many of those 
players at the time. And I'll say again in regard 
to the sabotage, some of those players have 

testified that they didn't know this supply 

agreement existed. 

Would, in your opinion, not disclosing the customer 
supply agreement and its exclusive provisions for 
manufacturing with Sealevel, that have been an 

instance of sabotage? 

MR. SHEALY : Object to the form. 

I -- I believe so. 

21 EXAMINATION BY MR . FEW CONTINUED: 

22 Q 

23 

24 

25 

Does it appear to you, from what you've learned in 
discovery, that ATEX or Diaxamed is now likely in 
possession of all of the development work that 

Sealevel contributed pursuant to the customer 

803.749.8100 
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statement? 

Yes, sir . And -- and firmware associated with. 

Yeah, in what ways, and there were other I think 

they were called team members by Steve Johnson 

during the course of the performance of the 

contract; do you remember that? 

Yes, sir. 

And there was a meeting that occurred with all of 

the team members in late 2015, I think; do you 

recall that? 

Yes, sir . 

Did Sealevel make contributions in your opinion 

toward the development of the Hemoaccess Valve Gen 

2 Device, or whatever we're calling it, that 

related to responsibilities of other team members, 

in other words, not just electronics? 

Yes because it was, you know, a system 

interdependent on all of the pieces working. So 

again, our expertise is electronics, you know, not 

mechanics, not bio, you know, medical implanted 

devices but ... 

So from your testimony today, I -- I gather that 

you believe in what you said a minute ago, that if 

the other component parts and the other team 

members, team players, had completed their 
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This is to certify that the foregoing deposition of 

Thomas O'Hanlan, consisting of 82 pages, represents a 

true and accurate transcript of the testimony given by 

said deponent after first being placed under oath and 

sworn to speak the whole truth. 

This transcript may contain quoted material. Such 

material is reproduced as read or quoted by the speaker. 

This deposition transcript has been transcribed as to 

the questions set forth and answers provided. 

Any and all offered exhibits, stipulations, and 

objections, if any, involved in the referenced matter 

are attached or included herein. 

IN WITNESS WHEREOF, I have set my hand this 18th 

day of August 2023. 

Sallye D. Nelson 
Verbatim Court Reporter 

Notary Public for the 
State of South Carolina 

My Commission Expires: May 5th, 2032 
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ST A TE OF SOUTH CAROLINA 

COUNTY OF GREENVILLE 

Sealevel Systems, Inc., 

) 
) 
) 
) 
) 
) 

Plaintiff, ) 
vs. 

CreatiVasc Medical, Inc., Diaxamed, LLC, 
successor in interest to Brookhaven 
Vascular, Inc., successor in interest to 
Brookhaven Merger Corp. successor in 
interest to CreatiVasc Medical, Inc., John 
D. Feltman, and James S. ("Steve") 
Johnson, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

' DEFENDANrs 
j EXHIBIT 

eve,( 
~~;t • 5N 

IN THE COURT OF COMMON PLEAS 
THIRTEENTH JUDICIAL CIRCUIT 

CASE No.: 2018-CP-23-04092 

DEFENDANTS' AMENDED NOTICE 
OF TAKING 30(B)(6) DEPOSITION OF 

SEALEVEL SYSTEMS, INC. 

TO: WESLEY D. FEW, ESQUIRE, ATTORNEY FOR PLAINTIFF: 

YOU WILL PLEASE TAKE NOTICE that Defendants CreatiVasc Medical, Inc. , 

Diaxamed, LLC, successor in interest to Brookhaven Vascular, Inc. , successor in interest to 

Brookhaven Merger Corp. successor in interest to CreatiVasc Medical, Inc., John D. Feltman, and 

James S. (" Steve") Johnson, by and through their undersigned attorneys, will take or cause be 

taken before a Notary Public or some other person authorized by law to administer oaths the 

30(b)(6) deposition upon oral examination of Sealevel Systems, Inc. commencing at 10:00 a.m. 

on the 2nd day of August 2023, and continuing from day to day until completion, at Wesley D. 

Few' s office, 416 E. North Street, Second Floor, Greenville, SC 2960 I. This deposition is to be 

taken and used pursuant to Rule 30(b)(6) of the South Carolina Rules of Civil Procedure . See 

Exhibit A to this notice for instructions regarding the 30(b)(6) designee. 
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June 26, 2023. 

ADAMS AND REESE LLP 

sl Kirby D. Shealy III 
Kirby D. Shealy Ill 
Luke M. Allen 
1501 Main Street, Fifth Floor 
Columbia, South Carolina 2920 I 
Telephone: (803) 254-4190 
Facsimile: (803) 779-4749 
kirby.shealy@arlaw.com 
luke.allen@arlaw.com 

Attorneys for Defendants 

2 
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EXHIBIT A TO NOTICE OFT AKING 30(B)(6), SCRCP DEPOSITION OF 
SEALEVEL SYSTEMS, INC. 

Pursuant to Rule 30(b)(6), of the South Carolina Rules of Civil Procedure, the deponent is instructed to designate one or more witnesses to testify regarding the following areas of inquiry. The person(s) specified must be an officer, director, managing agent, or a person duly authorized to speak on deponent ' s behalf. Unless otherwise specified, the relevant time period is from September 15, 2014 to the present. Please produce the person(s) who have the most information about the following areas of inquiry: 

1. The formation of a Customer Supply Agreement between Sealevel Systems, Inc. and Creativasc on or about October 28, 2014. 
2. Your work on the Hemoaccess Valve System. 
3. Your performance of your obligations in the Customer Supply Agreement referenced above. 
4. Your knowledge of efforts to sabotage Sealevel Systems, Inc. with respect to its performance under the Customer Supply Agreement referenced above. 
5. The ownership of the intellectual property described in patent application serial number 14/695241 . 
6. Your allegations that CreatiVasc breached the Customer Supply Agreement referenced above. 
7. The invoice that was generated and transmitted to CreatiVasc on or about June 26, 2017. 

The designee(s) is instructed to bring to this deposition the paper and electronic records in its possession, custody, access or control relevant to or necessary to answer the inquiries outlined above. 
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CUSTOMER SUPPLY AGREEMENT 
This SUPPLY AGREEMENT ("Agreement"), da ted as of October 2 8th, 20 14 (the "Effective Date"), is by and between Sealevel Systems, Inc., a So uth Caro lina co rporation located at 2779 Greenville Highway, Liberty, SC 29657 ("Sealeve l"), and C reatiVasc Medical Inc., a South Caro lina corporatio n located at 300 East Coffee Street, Greenville , SC, 2960 1 ("Customer"). Sealevel and Customer may each be referred to as a "Party" and co ll ectively referred to as the "Parties." 

Background 

A. C ustomer is engaged in, among other things, providing advanced biomedical technology for addressing the complications associated ,vith hemod ial ysis. Customer desires to have Sealevel design and m anufacture the motor control and valve monitor electronics (both hardware and software) for use in the CreatiVasc Hemoaccess Valve System® (the "System"). 

B. Seal eve I des ires to design and manu fact ure certain of the Product, as defined below, and provide to customer, and Customer desires to procure Product from Sealevel 
C. The Part ies wish to establish terms and conditions under which the Product v.:ill be ordered and purchased by Customer and supplied to Customer by Sealevel. 
Accordin g ly, the Pa11ies agree as fo ll ows: 

l. Scope. Scalcvc l agrees to design, manufacture, sel l and deliver to Customer hardware and softwa re (the "Prod uct") used in the System's hanc.lheld actuator and implanted balloo n pressure monitoring and repotting devices in accordance wi th the specifications set forth in Fx hihi t 1\ , which is attached hereto and incorporated herein by reference (such specifica tions, the "Specifi cati ons"). Sealeve l shall be respons ible fo r procuring all mate rials associated with the manufacture of the Product, as well as assembling and test ing the Product. During the te rm u r th is Agreement, (i) Sealevel shall be the exclusive suppl ier of the Product lo C ustomer; (i i) Customer shc1 ll not, directly or indirectl y, purchase or order the Product, or any other good suhstirn tial ly similar to the Product, from any person or enti ty other than Sealevel. 
2. Term. !"he term of this Agree ment (the "Term" ) sha ll co mmence on the r:tfcctive Date and expire on the date thi s Agreement is terminated pursuant to the provi sions of Section 11 or 12 belO\-v. 

3. Purchase Orders; Price. Orders for the Product shall be made by Customer by written or e lectronic orders issued hy Customer to Sea levcl substanti all y in the form of Ex hi bit B, attached hereto and inco rporated herein by reference (each such order, a ''Purchase Order"). The Purc hase Order sha ll specify the elates and quantities of Product to be delivered and the current price f'or the Produc t. The price for the Product will be agreed upon in writing by the Parties and may not be changed except as agreed upon in wri ting by the Parties . On a regular bas is durin g the Term, th e Parti es wi ll discu ss possible price redu ctions based on the cost of 

! .! "I 11 
Ini tial: SJ/~~"' 
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raw ma terial s and components and the quantity of Product purchased and forecast to be purchased by Customer. If m arket prices for Product similar to the Product decrease during the term of thi s Agreement, Sea leve l will use commercially reasonabl e effrni s to offer decreased prices to C ustomer for Product. If Customer requests changes to the Product , the Parties will di scuss possible price increases or decreases proportional to Sea level' s actual cost increases or decreases caused by such changes. 

4. Terms of Payment. On o r after sh ipment of Product to Customer under a Purchase Order, Sealevel sha ll issue an invo ice in the fo rm of Exhibit C to Customer (the "Invoice"). Payments shall be due net thi1iy (30) days from the date of shipment or the date of Invoi ce, whichever is later . 

5. Uclivcry. Product will be delivered in accordance to th e dates supplied in wri ting by Customer on Purchase Orders and accepted by Sealevel in wri ting. Lead time of the Product shall be in accordance with the lead time stated as part of the product quotati on provided by Sealevel in the form of Exhi bit D to Customer (the "Quotation") and validated at the time of order placement based on cu rrent market and suppl y condi tions. Unless otherwise expressly agreed to in writing by Sealevel, Purchase Order(s) are non-cance llab le/ non-returnable, but delivery of some or all the Product in a Purchase Order may be reschedul ed up to three (3) months afte r the scheclu lecl delivery date, provided that written not ice of rescheduling 1s received by Sea leve l 21 t least thirty (30) clays before the ori g i1rn lly-schedul ecl delive ry. 

6. IntcJlcctual Property. Sealevel will not be acq ui ring any intellectual property rights in the System or in any pre-existing intellectua l property or techno lo gy of Cus tomer or Customer' s customers or Custom er's vendors . Sealevel will own and retain intellectual p roperty ri ghts for Sealevel's p re-ex isti ng intellectua l property and techno logy, and fo r any co ncepts developed by Sealevel while performing under this Agreement. 

7. Title, Risk uf Loss and Claims. Upon shi pment of the Product to Customer pursuant to this Agreement and under a Pu rchase Order, title to the Product including ri sk of loss sha ll pass to Custo mer. Customer must make any claims against Sealeve l for shortages in quantities shipped within sixty (60) business days from the date of receipt of Product. 

8. \Vananty. Sealevel sha ll , at its option and sole expense , repair o r replace any Product, or any portion thereof, that does not conform to the Sealevel Standards which are set fo rth in Exhibit E, attached hereto and incorporated herei n by reference (the "Warranty"). This provi sion shall surv ive the expiration or te rminati on of th is Agreement. 

9. Intentionally Omitted. 

10. Packaging. All shipmen ts shall be adequatel y packaged lo prevent any dam age during shipment. J\ny goods damaged in shipm ent shall be repaired or rep laced under the Warranty set fo rth in Section 8 A ll p21ckaging shall have the following information on the outside of eac h box : (i) Purchase Order number; and (ii) quantity of Product in box . 

i; ,I · 12 
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11. Force Majeurc. Neither Sealevel nor Customer shall be considered in default or be held liable for any delay or failure to perform its obligations under this /\greement if such delay or failure arises directly or indirectly out of an act of nature, war, strike, lockout, trade dispute, fire, quarantine restriction, governmental action or by causes beyond the reasonable control of such Party. Provided that the affected Party makes all commercially reasonable efforts to mitigate such delay or failure, (a) any obligation of Sealevel or Customer affected by one or more such events will be postponed until the causes underlying the force rnajeure has been eliminated, at which t ime the obligation will again he in effect, and (b) any loss of time by the force rnajeure will not be held against the Party who was unable to comply with its obligations under this Agreement because of the force rnajcure, and the deadline for such Party's obligations will be extended by the number of clays of the underlying force majeure event. The other Party may te rminate this Agreement on ten (10) days written notice if such force majeure event lasts for more than thirty (30) days . 

12. Termination. 

(a) Notwithstanding anything to the contrary in this Agreement, thi s Agreement may be terminated (i) upon the mutual written agreement of the Parties to so terminate; (ii) by e ither Party upon a breach of the other Party's obligations hereunder that such Party foils to cure within ten ( l 0) business days after written notice of such breach from the non-breaching Party, or if such breach is not capable of cure; provided , however, that if such breach is capable of cure but cannot reasonably be cured by such Party within ten ( 10) business days, then the non-breaching Party will not be entitled to terminate this Agreement if such Party commences to cure such breach wi thin ten ( l 0) business clays after \Vritten notice from the non-breaching Party and diligently and in good faith continues to cure such breach and the breach is actually cured within sixty (60) days ; or (iii) afte r the tenth (10th) anniversary of the Effective Date for convenience at any time upon (A) nin ety (90) days' written notice from Customer to Sealevel, or (B) ninety (90) clays' written notice from Sealevel to Customer. 

(b) /\. Party's right to terminate hereunder shal l be in addition to any other rights and remedies such Party may have hereunder or under applicable law, subject to the limitations set forth in this Agreement. lf Sealevel terminates for Customer's breach, Customer will take delivery of and pay the full price for the remainder of open Purchase Orders (if any). If Customer terminates for Sealevcl' s breach, Customer may require delivery of Product on uutstanJing Purchase Orders. If Customer terminates for convenience, Customer will take delivery of and pay the full price for the remainder of open Purchase Orders ( if any). 

13. Indemnification. 

(a) Customer shall indemnify and hold harmless Sealevel, together with its directors, officers , employees, agents, and shareholders, from and against any and a ll Damages (hereinafter defined), and from any and all Actions (hereinafter defined) of any nature whatsoever which are asserted or made by third-parties (collective ly , "Claims") against Sea level arising out of or related to: (i) injury to or death of any person or damage to, or 
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destruct ion of, property arising directly out of: or in any way resulting from, the acts or 
omiss ions, whether negligent or otherwise, of Customer, its empl oyees, subcontractors, 
or agents in performance of its obligations under this Agreement, except to the extent 
such Claims arc the result of the unauthorized acts, gross negligence or willful mi sconduct 
of Sea level, its directors, officers, employees, agents or shareho lders; (ii) infringement 
or misappropriation of a third party's patent, copyright, trade secret or other intell ectual 
prorerty; or (iii) a violation hy Customer of its obligations under Section 14 below. 
This Section shall survi ve the expiratio n o r termination of thi s Agreement indefinitely. 

(b) Sealevel shall indemnify and hold harmless Customer, together with its d irectors, 
o fficers, employees, agents, and shareho lders, from and against any and all Claims by 
reason of (i) injury to or death of any person or damage Lo, or destruction of, property 
arising directly out oJ~ o r in any way resulting from , the acts or omissions, whether 
negligent or otherwise, of Scalcve l, its emp loyees, subco ntractors, or agents in 
performance of its obligations under this Agreement, except to the extent such Cla ims 
are the result of the unauthorized acts , gross negligence or wi llfol misconduct of 
Custome r, its directors, officers , employees, agents or shareho lders; or (ii) infringem ent 
or misappropriation of a third party's patent, copyright, trade secret or other inte llectual 
property by Sealevel' s pre-existing intell ectual property and technology whil e 
performin g under thi s Agreement; or (iii) a v iolation by Sea leve l of its obligat ions 
under Section 14 below. Thi s Section shall surv ive the expirat ion or termination of 
thi s Agreement indefi nitel y. In no event shall Sealevel's indemnification obligation 
hereunder exceed the amoun t set forth in Section 16. 

(c) The Party seeking indemnity wi ll give the inde mnifying Party prompt notice of any 
claim, provide reasonable assi stance to the indemnifying Party in the defense of the 
claim, and allo w the indemnifying Party sole control over the li tigation or settlement 
of such claim; provided, however, that the indemnifying Party will not discontinue or 
settle such claim in a manner that does not unconditionally release the Party seeking indem nity without such Party's prior written consent, w hich sha ll not be unreasonab ly 
withheld . 

(cl) This Section 13 states the indemnifying Party's sole liability, and the other Party's 
exc lusive remedy, fo r infringement or misappropriation of any third party's patent, 
copyr ight, trademark , trade secret or other intellec tual property 

(e) Definiti ons. 

It ;I, / 4 

1. "Action" means any claim, action, cause of act ion, sui t (whether in contract 
or tort or otherwise), litigation (whether at law or in eq uity and whether civ il or 
crimina l), controversy, assessment, grievance, arbitration, investigation, audi t, 
opposit ion, in terfe rence, hearing, mediation, charge , complaint, demand , notice 
or proceeding to, from, by or before any Governmental Authority or any 
med iato r. 

Initial: SJ~~;, 
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ii. "Damages" means all losses, liability, damages, deficiencies , claims, j udgments, interest, costs, amounts paid in settlement, liabilitil'.s , fines , 
penalties, expenses and fees of whatever nature and kind (including court costs and reasonable experts', atto rn eys' and other professionals' fres and expenses), 
and any other cost of settlement , investigation , defense, arbitrati on and other 
enforcement costs. 

111. "Governmental Authorit " means any court, administrative agency or 
co mmi ss ion or other United States, federal , national, provincial, state , local, 
foreign or other governmental authority, of any nature (including any 
government, quasi-governmental authority, instrumentality, board , bureau, 
agency, court, commission or any regulatory, administrative or other department, agency or branch of any of the foregoing) or any body entitled to 
exerci se any administrative, executive, judicia l, leg islative, police, regulatory 
or taxing authority or power of any nature. 

14. Confidential Information. 

(a) As to any technical information or other information exchanged by the Parties durin g thi s Agreement , any Party receiving information (the "Receiv ing Party" ) from the other Party (the "Disclos ing Party") under this Agreement sha ll regard such information (whether written, oral, computer-based, or otherwi se) as confidential and preserve the Disclosing Party's proprietary rights as to such information. T he Receiving Party shall not, without prior written consent from the Disclosing Paity, di sclose such information to any third party or use such information fo r its own benefit except fo r the purposes of this Agreement. The Receiving Party shall take a ll necessary precautions to ensure that all its employees, agents, office rs, directors, and subcontrac tors trea t such information as confidential and do not divu lge such info rmation . Al l such information prov ided to the Rece iv ing Party shall rema in the sole pro pe1ty of the Disclos ing Party . The Receiving Party's obligations under this Section shall survi ve the termination of thi s Agreement for a period of five (5) years following the termination date. 

(b) Each Party hereby agrees that the Receiving Party shall have no such obligati ons with respect to in fo rmation that (i) is or becomes publicl y available throug h no breach of thi s Agreement by the Receiving Party; (ii) is approved for release by the w ri tten authorizat ion o f the Disclosing Party ; (iii ) becomes know n to the Receiving Party by a source that haJ the ri gh t lo di sclose it without reslriclion ; (iv) was known by the Receiving Party prior to di sclosure; or (v) is independently developed by the Receiving Party . 

(c) 

I' : 1 ,, ,_ / 5 

lt is not a breac h of this Section 14 for a Receiving !'arty to di sclose information that is requ ired to be discl osed by law; provided, however, that in the event of a proposed di sc losure pursuant to this provis ion, the Receiving Party shall give written notice to the D isclosing Party of such di sclosure not kss than ten ( I 0) clays prior to such di sclosure or otherwise as soon as possible. 
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15. ARBITRATION. ANY DISPUTE, CLAIM, DEMAND OR CONTR0Vl::RSY ("DISPUTE") ARISING OUT OF OR RELATING IN ANYWAY TO THIS AGREEMENT (INCLUDING THE PERFORMANCE OF EACH P1\RTY'S OBLIGATIONS AND A PURP0RTFD BRFACH THEREOF), SHALL BE SETTLED BY BINDING ARBITRATION rN ACCORDANCE WITH THE FOLLOWING PROVISIONS: 

THE AGREEMENT OF THE PARTIES TO ARBITRATE COVERS ALL DISPUTES OF EVERY KIND RELATING TO OR ARISING OUT OF THIS AGREEMENT OR THE RELATI0NSITIP BETWEEN Tl IE PARTIES. DISPUTES INCLUDe:, WITHOUT LIMITATION, ACTIONS FOR BREACH OF CONTRACT WITH RESPECT TO THIS AGREEMENT, THE INTERPRETATION OF THIS AGREEMENT, THE PERFORMANCE OF EACH PARTY'S OBLIGATIONS UNDER THIS AGREEMENT, AND THE RELATIONSHIP OF THE PARTJES HEREUNDER, AS WELL AS ANY CLAIM I3AS CD UPON TORT OR ANY OIHEH. CAUSES OF ACTION. THE FORUM FOR THE ARBITRATION SHALL BE GREENVILLE COUNTY, SOUTH CAROLINA AND THE GOVERNING LAW FOR THE ARBITRATION SHALL BE THE LA W OF THE STATE OF SOUTH CAROLINA, WITHOUT REFERENCE_I_Q_ ITS CONFLICT OF LAW PROVISIONS . THE ARB ITRATOR SII ALL BE A MUTUALLY AGREED UPON MEMBER OF Tl-IE SOUTH CAROLINA BAR. IF THE PARTIES SHOULD BE UNABLE TO AGREE ON J\N ARBITRATOR, THEN THEY SHALL EACH SELECT J\ PROPOSED ARBITRATOR WHO TOGETHER WILL SELECT THE SING LE ARBITRATOR TO ADMINISTER THE PROCEEDING . EACH PARTY SHALL BEAR ITS OWN FEES AND EXPENSES WIT! I RESPECT TO THE ARBITRATl0N AND ANY RELATED PROCEEDING AND THE PARTIES SHALL SHARE EQUALLY THE FEES/EXPENSES OF THE ARBITRATOR. 

THE RULES OF ARBITRATION SHALL BE THE COMMERCIAL ARBITRATION RULES OF THE AME RICAN ARBITRATION ASS0ClATJON, AS MODIFIED BY ANY OTHER INSTRUCTIONS THAT TI-IE PARTIES MAY AGREE UPON AT THE TIME. THE ARBITRATOR SHALL BE BOUND BY J\ND SHALL STRICTLY ENFORCE THE TERMS OF THIS AGREEMENT AND MAY NOT LIMIT, EXPAND OR OTHERWISE MODIFY ITS TERMS. 

THE PARTIES SUBMIT THAT THIS AGREEMENT AFFECTS INTERSTATE COMMERCE AND THAT THIS ARBITRATION CLAUSE SHALL BE GOVERNED BY THE FEDERAL ARBITRATION ACT TO THE MAXIMUM EXTENT PERMISSIBLE UNDER LJ\ W. THIS PROV ISION _SHA 1:L ~UEYIVE THE EXPIRATION OR TERMINATION OF THIS AGR FEMT:NT. 

16. Limitation of Liability. SEALEY.EL'S AGGREGATE LlABlL!TY TO CUSTOMER SHALL NOT EXCEED THE AGGREGATE SUM OF ALL AMOUNTS PAID BY CUSTOMER TO SEALEVEL UNDER THJS AGREEMENT. IN NO CIRCUMSTANCE SJ·IALL SEALEVEL BE LIABLE FOR ANY SPECIAL INCTDENTAL OR CONSEQUENTIA L DAMAGES, EVEN IF SEALEVEL HAS BEEN ADV ISED OF THE P0SSIBlLJTY OF SUC II DAl'vlAGES . CUSTOMER ACKNOWLEDGES THAT THIS 

I ' ;,,, , [ 6 
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SECTION IS J\ MATERIAL INDUCEMENT FOR SEALEVEL TO ENTER INTO AND PFRFORM ITS OBLIGATIONS UNDER THIS AGREEMFNT. THIS PROVISION SIIALL SURVIVE THE EXPIRATION OR TERMINATION OF THIS AGREEMENT. 
17. Governing Law; Venue. This Agreement shall be governed by and construed in accordance ,vith the laws of the State of South Carolina, without regard to principles of conflicts of law. Subject to the provisio ns of Section 14 above, venue for any legal action arising out of or re lating to this Agreement shall be exclusive ly in the State or Federal courts located rn Greenville, South Carolina. The Parties hereby consent to the jurisdiction of such courts . 

18. Relationship of the Parties. Each Party is an independent contractor and not the agent or employee of the other Party. Nothing herein sh a l I be construed to create any partncrshi p, joint venture, or similar relationship or subject the Parties to any implied duties or obligations respecting the conduct of their affairs, which are not expressly stated herein. 

19. Order of Precedence. Unless otherwise agreed upon by the Parties, any conflict or inconsistency between the terms of this Agreement a Purchase Order, and an Invoice will be resolved by giving precedence to those documents in the following ord er, with the document to be given greatest precedence li sted first : (i) this Agreement; (ii) a Purchase Order; (iii) an Invoice . 

20. Laws and Regulations. The Product shall comply with all applicable safety and governrnenlal regulations in effect at the time of delivery. Each Party shall comply with all applicable laws and regulations in the performance of its obligations hereunder. 
21. Amendments. No amendment to thi s Agreement shall be effective unless it is in writing and signed by a duly authorized representative of each Party . 

22. Counterparts. This Agreement may be executed by each of the Parti es hereto in separate counterparts, each of which shall be deemed to be an original and all of which taken together shall constitute one ancl the same Agreement. 

23. \Vaivcr. No term or provision hereof shall be clccmcd waived and no breach excused, unless such waiver of consent shall be in writing and signed by the Party claimed to have waived or consented. Any waiver of a breach by the other shall not constitute a consent to or waiver of any other subsequent breach . 

24. Assignment. Neither Party shal l assign this 1-\ g reement or any of its rights hereunder, nor shall Customer subcontract any su bstantial portion of this Agreement, without the prior written consent of the other Party; provided, however, that any Party may, without such consent, assign this Agreement in connec tion wilh the transfer or sale of all or substantially all of its business, or in the event of its merger, consolidation, change in control or other similar transaction. Any permitted ass ignee shall assume all obligations of its assignor under this Agreement. Any purported assignment or transfer in vio lation of thi s Section shall be void. 

Initial SJ .., ~ -
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25. Notice. All notices sha ll be in wri ting and deemed duly given if delivered personally, one day after deposit for signature-confirmed delivery with a national overnight delivery service, or three (3) days after mailing, if sent registered or certified mail to the following address: 

(a) lfto Sealevel: 
Sealevel Systems, Inc. 
2779 Greenville Hi ghway 
P.O . Box 830 
Liberty , South Carolina 29657 
Attn: Ben O'I-Ianlan 

With a copy to 
Nelson Mullins Riley & Scarborough LLP 
104 S. Main Street, Suite 900 
Greenville, South Carolina 29601 
Attn: Jo hn lvl. Campbe ll , .Jr., b:sq. 

(b) If to Customer: 

i' ,, ,: , / 8 

CreatiVasc Medical, Inc . 
300 East Coffee Street 
Greenville, SC 2%01 
Alln: Steve Johnson 

Wi th a copy to Womble Carlyle Sandrid ge & Rice 
550 South Main Street, Suite 400 
Greenville, SC 29601 
Altn: Matt Latrick 
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26. Entire Agreement. T his Agree ment , and any Purchase Orders and Invo ices entered into by 
the Part ies pursuant hereto , and the Warranty, represent the entire agreement between th e 
Parti es with respec t to the purchase and sal e of the Product. All prior or contemporaneous 
agreements, representat ions, s1atements, negotiat ions and undert akings wi th respect to the 
subj ect matter hereto, whether oral or written , are superseded. 

Execution Page l o Follow 

Ini tia l: S_~fr-, 
\ . . 
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EXECUTION PAGE OF CUSTOMER SUPPLY AGREErvtEKI ' 
IN WITNESS WHEREOF, the Parties hereto have caused thi s Agreemenl to be exec ut ed by their respective du ly authorized rcprcsc ntati vcs as of the Effecti ve Date. 

i } , i :_: ,' 110 

CreatiVasc Medica l, Inc. 

By ;<IJ~~ 
Steve Johnson 
Chief F:xecutive Officer 

SEALEVEL SYSTEMS , fNC. 

/ /1,1/ 
B ,~ __,-~, _ ) ~-=-----

Ben O'Hanlan 
Presidenl 
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Exhibit A 
S peciti cations 

See attached . 
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Exhibit Il 
Form of Purchase Order 

See attached . 
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See attached. 

( 

Exhihit C 
Form of Invoice 
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See attached. 

( 

Exhibit D 
Form of Quotation 
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Lifetime Warranty 

Exhibit E 
Warranty 

Sealevel's commilmenl lo providing Lhe best I/O so lutions is reflected in the Lifetime Warranty that is standard on all Sealevel manufactured 1/0 products. We are able to offer thi s warranty due to our control of manufacturing quality and the hi storicall y hi gh re li ab ili ty of our products in the field. For Relio™ and SeaPACTM industrial computing products, pl ease refer to the produc t specifications for warranty information. Scalcvcl products arc designed and manufactured at its Liberty, South Carolina faci lity, a ll owing direct control over product development, production , burn-in and testing. Scalevel achi eved ISO-900 1 :2000 certification in 2002. 

Warranty Policy 
Seal eve l warrants that the Product shall conform to and perform in accordance with publi shed techn ical specifications and shal l be free of defects in material s and workmansh ip for the warranty period. In the event of failure, Sealevel will repair or replace the product at Sealevel's sole discretion. railures resu lting from mi sapplicat ion o r misuse of the Prod uct, fa ilure to adhere to any speci fi cations or in structions, or failure resu lting from neglect, abuse, acc idents, or acts of nature are not covered under this warranty. 

Warranty service may be obtained by delivering the Product to Sealevel and providing proof of purchase. Customer agrees to insure the Product or assume the ri sk of lo ss or damage in transit. to prepay shipping charges to Sealevel , and to use the ori ginal shipping container or equi valent. Warranty is valid only for original purchaser and is not transfe rabl e. 

T hi s vvarran1y applies to Sealeve l manu factured Product. Product purchased through Sealevel but manufactured by a third party will retain the original m anufacturer' s warranty. 
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DEFENDANrS 
EXHIBIT 
3-5~£/t?wl 

FIRST A1v1ENDMENT TO 
CUSTOMER SUPPLY AGREEi\.'fE:\T 

This First !\mendment ("Amendment") to the October 28.20 1-1 Customer Supp l:,. Agreemc- nt berwecn Sealevel Systems. Inc. ("Scale\·el" ) and CreatiVasc l'vled ical. Inc . ("Customer") (the "Agreement'') is made hetween the parties and is effective as of .April I 0, 20 I 5 

·'7-~ '.71\i 

NOW. THEREFORE. in CL;nsideration 0f the agreements here in and for other good and va iuabk c1m:,iderarion. thc- receipt and sufficiency o f wh ich are hereby acknow ldged. Seale\e l and Customer 11,_~reby agrc-e as fol lo\1 s: 

Sc!ction 6 of the- Agreement is hereby amended lo add new Section s 6(a) and (h I to the ex ist ing prov isions 111 Section 6: 

6(a) Patent Rights. Customer sha ll not seek patent protection for any imention that shall disclose or cla im Sea leve l inventions ("Paren t Rights") ,., ithour express wr itten approva l from Sealeve l, which ,.vii i 11,.1t be unreasonably w ithhe ld. I f approved by Sea leve l. Customer shal l bear all costs associati:::c! with obtaining such Patent Rights and Sealevd agrees to coopera te lLl ta ke \\hakver ac tions are ne-:essar:: lo prosecute and maintain such parent app lications and/or an:, result ing patents. Other than as set forth in th(; Supply Agreement. Customer shal l not license. se ll. oiler for :;ale. make or otherw ise use the Patent Rights or any in venti on claimed as part of the Patent Rights. without express 1Hitten autlwr i1.ation from Sea leve l. The parties may negotiate in good faith lo determ ine an appropriate l icense fee tl1 be paid t1J Sealeve l fo r an:,. such use of the Patem Rights. 

6{b) Patent -:: nfon:ement. I f ether part:, shal l determ ine lhat there i~ an exist ing infringellleni of any Paten t Rights. it shal l prompt ly notit\ the other parry in w ri t ing of the infri ngement. T he pa11 ies shal l negotiate in good faith regard ing the ir respecti w wil l ingness to panicipate in any infringement suit and. it · S (l , '--vhat percentage or costs it shall cover. I f either party does not v. ish ro be imolved 1vith such la ws uit. the other party may bring su it against such third party entire!, al i ts own expense. I f such infringement suit brought under th is section shal l prove successfu l and either party shall co llect damages. costs. or attorney's fees. each party shall retain a percentage of the monies recovered proportionate to the amount of costs it agreed to cover in the li,igatil)n. If eiL11er party brings an infringement suit aga inst a third party under the provis ions of this Sect ion 6(b). the other party shall sign all lawful documents necessar:- and gi\e al l trurhrul testimun y requested by the par[y bringi ng sui1 

II\/ W t rNESS WHI::RL--:01--. the parties hen:tu have caused th is Amendment to h<: e\ecu tecl b) their respecti \'e duly authorized representat ives as of th\:' Ef'fe-:tive Date 

Creati Vasc fv!eclica l. Inc . 
·L /// 

B~: __ __ ,fl¾·'r'),.::::_~.,<V:-:__~ • 
... .((:ve r :.:ihn :i,.}n 

Chief E:-.;ecuti ve ( ltTicer 
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504808291 03/07/2018 
PATENT ASSIGNMENT COVER SHEET 

Electronic Version v1 .1 
Stylesheet Version v1 .2 EPASID:PAT4855024 

SUBMISSION TYPE: NEW ASSIGNMENT 
NATURE OF CONVEYANCE: SECOND AMENDMENT TO CUSTOMER SUPPLY AGREEMENT 
CONVEYING PARTY DATA 

Name Execution Date 
CREATIVASC MEDICAL, INC. 03/09/2016 

RECEIVING PARTY DATA 
Name: SEALEVEL SYSTEMS, INC. 
Street Address: 2779 GREENVILLE HWY 
City: LIBERTY 
State/Country: SOUTH CAROLINA 
Postal Code: 29657 

PROPERTY NUMBERS Total: 2 

I DEFENDANT'S Property Type Number 
EXHIBIT /ai Application Number: 15898917 I '-I t.:..VJ , 

Application Number: 14695241 I e,g J E'.> k 5~ 

CORRESPONDENCE DATA 
Fax Number: (864)751 -5751 
Correspondence will be sent to the e-mail address first; if that is unsuccessful, it will be sent using a fax number, if provided; if that is unsuccessful, it will be sent via US Mail. Phone: 8646723962 
Email: docketing@jkiplaw.com 
Correspondent Name: JK INTELLECTUAL PROPERTY LAW, PA 
Address Line 1: 301 NORTH MAIN STREET, SUITE 1101 
Address Line 4: GREENVILLE, SOUTH CAROLINA 29601 

ATTORNEY DOCKET NUMBER: SLS-2-CON 
NAME OF SUBMITTER: JEFFREY M. KARMILOVICH, REG. NO. 35915 
SIGNATURE: /Jeffrey M. Karmilovich , Reg. No. 35915/ 
DATE SIGNED: 03/07/2018 
Total Attachments: 2 
source=CreatiVasc Second Amendment_tully executed#page1 .tif 
source=CreatiVasc Second Amendment_tully executed#page2 .tif 
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SECOND A\ff.NDM ENT TO 
i • . . '<I 1Jiv1FR Sf_'Ff'LY ACRFCvfr:NT 

·rnL~ Scc{)nd ..-'\r.nendrncn.t ('~1\m~ndn1enf) to the l)ctober 2~·( 20 J.4 (~us-ton1.e.r Supply 
,~\g;Jetrnenr. b-.~:1\VC1..~:""1 ScaL~1/t! Sy=ste.STi5~ inc. c ~sc::.deve·r~J and <-.-:rcati\/u.sc t,.:icd.i(~J.L lnc. c·c_-:: u.sron)J;>t) 
(the ., ,i nr,•.-··1r-•· n'' '\ I" •~1 ;-_}(1'" [-Y"'\>.'h' "'l th '~ I'"r"''e" 'l.n,; is c+"c··t iv-~ i.,\ ,,f !\/,,n•h a ·,o i {) . • • . ••'='•t.•~ .- •~•• ~ • c ., t , . ,\., , \..· t .... ...... ! \,,• J1., t.~ , . \..L , ·:. l 'v '- _ '- ' , • , . ~,_,._, ,, _ ___ { _.,,.l _, . 

}-.:()\~ ... , 7'l-i.EPJ~F-\)_RJ~. in consideration of tbe agree~ne.nts her 1~in and f.): oLher guud and 
°'- .. ~du~~~_d.f co.r1.s ~d...:-:-ratinn .. tb(~ rect..: 1pt Gf~;ufficienc._y y,;/1Jjch ·zs b~·reb_y ac:kDO\\dcdg;::,.d, S-e~·devc! and 
c·ustun:cr hereby :1grc-e ~;_; t"~;H,')\:.;s: 

)::;t_~rion (1 oft.he :~gre~n.7(: !.:J i~f hcr·t:hy ;-t.rn;,_'r:d-c.d tr, i.ldd ne\.\· .St.;c tion 6(c) tu dh.~ -~ \ _·ist:ng p_rt1\: isi:.-.::n:~ 
i~: Secriou h: 

Me) Pending System l'ai:en t Applk-atlons. Th:. prm·is1ons oi'Sections 6(11; and 1\fbl ofr.he 
-~gree.rn·cnL as added per thc ·an)en,Jn~:c:ni of.--"\prJ 10, 101 5,. :)hrd l r~ot app-iy to l) .S. Patent 
.~-p-pt ic~itic i i Nn. i4 _.695 _, =:4i Vik:d ~~n11\pn.i 24. 201.5 {tbe .;lJS Systc-rn /\pp l!t::~flon") and 
1nter.n~1tlon:1i Pdu ... ~·fH ,,:\pplH .. ' {i1itH]. 'in_ Pc~-r/t:s2td.) ,:·()~t7~1.8 fj} cd un _.i:l\priI :?4-. ?Ul ) Oh(~ --~pc·•r 
S\·S.t(:rn i \ pphca1.i,,>n··· 1 (1.:: u1k"t:D \·:::!y tcf~:-:r-red t() as the ·'Syste111 i \ppb(.:ation.:/'), hr,th ufv..'b.i-..:h a:·,:::: 
(;nr.ir.I ... ~d ''°!v1i.Lgn.c.t1cai i~-:-1 _:\ct.i·v~ii:ed . .\rtc.n.uv~~.nou;s ./\ccess Sysre:rn and ·R.elated .\{t:.:thoLb H and are 
d.ttcctc-d to var::ou:~ aspt::cts :·elate-d re) c··ustDnH:.r"'s Sy~~t~n.1 (as pre\·iou~1y d~fincd. in rhe /\grcern(·nt) 
C\t5t-Z)U1er ag:n=:-e~~ !\".I r:an..:el any' c!a1111(~;_} ~(H.rtarned 1r; the. t)S Syste.m l\ppJlcztina directed ro 
sut".1je~:t rna1 ter i~Or~trib~i{ed hy ~in c~11pJo_)'Z:·(.~ c~f St~flle·\--e! {_i.t;. ( ren1orel~r· po\verin.g a sensor 
<. '. t~r.11rnurnc.:Jti<111::; de.-.--ic1:· t!:~tng :1t~a~- fie!d (~ornTnt1nicatior:s (i'tJ-7(~)) (··-s..:~:!evti (~or:tribu. tir•n•:·"i 
(·u~tC: ffl~ r ;::.gr~~c-s t(r c~H~l·e{ ar~y· ctaitr.t(s_) con!ained irr tLc PC'T' Sysrt:in .. ~,r~pi i;.~at!OVi dirc(, i:ecl t<"i !h::: 
Sca.tf-...:c l C.(~-ntrib~1lit··=n ut ri·~e: t: i tnt nf nHr ionatizi.ng snch apphc;:.;r ~,1n ir.Ho any no[1---tJS j~ i_1· l ~~d i• .. ~rio~1 ':-: . 
.t'n [he t;1-;rent n.ecess~H) to ~:(',rn.:~~---t in-;,.. i.:.~ntorship upon ca.ncc{tir:g an): c.lairnt_s.) du:-cctcd to ti::...:· 
Sc:~dt''-~l C.\•nrr:hut ii.">n. Seale \.;:j ::1~-:-t.cs tu c.s~~.Si C·usttH.ner fn obt~ining ex_(:cutcd do,.:t11nents frt.?iT, 
an _•/ pan1t;d u1\:,~11t r.--:: r u:~so~ia.tcd \virh SealeveL (.\isto1T,cr a_gsc-;e-:-~ uoi tcr file any h.rtur(~ ctai rn :) 
dirt:ctcd ~<) th,~ Se~i icv ()l c·~1n: nhntion \V![hc•u~ cx_press vir.ittcn c.onst·n t h\111:1 Scaic'v'e l. l ~ust::..)nle.:· 
~h:;U he th~ ~o}~ U'..Vner of the Systern i\ppLcations and of :-~ny J.!atcnts Jeri ·vlng 1her~:-frorr~ 
( u-1,::hJding. u;. rht:: t.) n1t.-:;d. Star~.~ an.:.i any ;,~:_::rei.~n ...:·ouutr"ie~) a.r1d ~hall h8."·c::~ the ngb t tu fi le 
~:.·01 1tu:nJ.~-:~1;:.J:1~. di\·1s~ 1.)na!.') , C~i~::)ue app.licatt,Jns~ dnd orher r,~l.acc.:d 1p;/i•:aur~n.=:, ct:liTning pr1crit~v· ~c) 

the S~::,: t,:.:rn / \ppiu~~~1tiur1.s tc r.l~r- ex rent Th.at ~)uch re.fared applica!·ions dt> n-u:. 1n<;iudr: .,_:fai:n~; direc t:::d 
;_\. the s ~:-:all~·\: t,:;1 c.-r)nL··ibut1c,n, Subi 1:.cT u~ the C~ustun;.cr Supp-.ty /\_gy~c:rnc.rn,_ (: u:;tc1rn.er -~;haH Jlso b:..~ 
('tlti iL::d f.o h•~>~n::.: -::. \~lL off~I ti.- ~r ~~-d-:_·, tr:aKt\ uJ otber~,,isc use: tht Syst"t:rn d:::sc.11b1..~d 1n thr. ~-;}Stern 
/\.pp;-tcatiGn~~:- a.s ;_),.-- ,:~H a{; enfi)rce ;_:.ny p~t-~nr:; deri ving t'rorn the: ~)y~rer.n .~pptit.~.at10us~ fceciy 3Dd 
\v it hout a.ny re~rri,_:n'-:n. 
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li\ W n NESS 'N HI; REOF, tbe parties bere,o have c:i,J.Sd thi-o: .:\rne,1 dment to be cx,.x1.1ted [·,y thc.:r respt·cti'-,;1_· dtdy· ;1ul.h o ri7.c:d r~·pc:.~:·;cntnuves a.s c f- t.h<.~ J.,:.ffecti_-...-c fJute. 

RECORDED: 03/07/2018 

liy: __ 

Seal evd Systems. Lnc. 

Bt,' 0. f Ll.nian 
PT,~S t d,.-;-, t 

PATENT 
REEL: 045517 FRAME: 0943 
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2015 2016 2017 2018 2019 -

Total Projected AV Graft Devices Sold .. 369,000 375,000 380,000 384,940 389,944 x Projected Placement Rate (Market Share) 0.0% 5.0% 20.0% 50.0% 80.0% -· - - - - - -- -- - - -- - - . Total Projected HVS Devices Sold 0 16,000 76,000 192,470 311 ,955 
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John D. Feltman 

STATE OF SOUTH CAROLINA IN THE COURT OF 
COMMON PLEAS 

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUI T 

SEALEVEL SYSTEMS, INC., 

Plaintiff , 

vs . 

CREATIVASC MEDICAL, INC., 
DIAXAMED , LLC, Successor in 
Interest to Brookhaven 
Vascular, Inc. , Successor in 
Interest to Brookhaven Merger 
Corp. , Successor in Interest 
to CreatiVasc Medical , Inc., 
JOHN D. FELTMAN , and JAMES S. 
( "S TEVE " ) JOHNSON , 

Defendants . 

Case No. 
2018 -CP- 23-04092 

DEPOSITION OF JOHN D. FELTMAN 

DATE TAKEN : Thursda y , June 1 , 2023 

TIME BEGAN: 10:00 a.m. 

TIME ENDED: 1 : 35 p . m. 

LOCATION: Remote Participation Deposition 
(All parties participated via 
videoconference) 

REPORTED BY: Mary Posey, Court Reporter 
EveryWord, Inc . 
P . O. Box 1459 
Columbia , South Carolina 29202 
803 -21 2 - 0012 

i COURT.if 
! EXHIBIT NO. r I IDENTIFICA~-!'iiS-t-~-EN-C-E 

DKT.# J,ff=", 
ii'i DATE: ~ T '> ;--l..~ 
a. -

EveryWord, Inc. Court Reporting Page: 1 (1) www.EveryWordinc.com ROA 1010



John D. Feltman 

1 APPEARANCES: 

2 WESLEY D. FEW, LLC 
BY: WESLEY D. FEW, ESQUIRE (Via Videoconference) 

3 416 East North Street 
Greenville , South Carolina 29601 

4 864 - 527 - 5906 
wes@wesleyfew.com 

5 Representing the Pla intiff 

6 ADAMS AND REES E, LLP 
BY : KIRBY D. SHEALY , III , ESQU IRE (Via Videoconference ) 

7 1221 Main Street, Suite 1200 
Columbia , South Carolina 29201 

8 803 - 212 -4 966 
kirby.shealy@arlaw.com 

9 Representing the Defendants 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

EveryWord, Inc. Court Reporting Page: 2 (2) www.EveryWordinc.com ROA 1011
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2 

3 Stipulation 

John D. Feltman 

I N D E X 

4 EXAMINATION 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

By Mr. Few 

Certificate of Reporter 

E X H I B I T S 

PLAINTIFF'S EXHIBITS DESCRIPTION 

12 

13 

14 

Non-Disclosure Agreement 

Customer Supply Agreement 

Letter from Sealevel with invoice 

EveryWord, Inc. Court Reporting Page: 3 (3) 

PAGE 

4 

4 

98 

MARKED 

84 

85 

86 
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John D. Feltman 

Page 
1 (It is hereby stipulated and agreed 
2 by and between counsel for the respective 
3 parties that this deposition is being 
4 taken in accordance with the South 
5 Carolina Rules of Civil Procedure; and 
6 that the deponent waives reading and 
7 signing of this deposition transcript.) 
8 - - -
9 JOHN D. FELTMAN, after having been 

10 first duly sworn, was examined and 
11 testified as follows : 
12 - - -
13 EXAMINATION 
14 - - -
15 BY MR. FEW: 
16 Q Good morning, Mr. Feltman Wes Few. We've 
17 never met before, I don't believe, have we? 
18 

19 

A We have not, Mr. Few. 
Q And thank you for being with us here by way 

20 of Zoom . It's always better to do it in person but I 
21 understand you're in Florida, I believe. 
22 A I am . 
23 Q All right. What part of Florida are you in 
24 now? 
25 A I live in North Palm Beach. 

4 

Page 5 
1 

2 

Q North Palm . 
And have you ever had your deposition taken 

3 before? 
4 

5 

6 

A Yes. 
Q About how many times? 
A Oh, Lord, over the years probably three or 

7 four . 
8 

9 

Q Okay. Were they business-related cases? 
What kind of cases were involved, if you 

10 can remember? 
11 A One was a divorce and the other were 
12 business. 
13 Q What was the most recent one? 
14 A Probably, just thinking back, six or seven 
15 years ago. 
16 Q That was the -- there was the reference 
17 made yesterday to some guy named Depoister that 
18 brought a case in Arkansas . 
19 A Yes. That was it. 
20 Q And you got deposed in that? 
21 A Yes. 
22 Q That case was resolved, I think he said? 
23 A Yes. 
24 Q Okay. And did Depoister -- did he do any 
25 work that had anything to do with the Hemoaccess 

Page 6 
1 Valve System, we'll call it7 
2 A Uh, no. The answer is no, he did not. 
3 Q I'm going to go over some rules that 
4 Kirby's probably gone over with you already, but, 
5 just to make sure we are clear on the record, some of 
6 these questions are a little bit annoying, so forgive 
7 me for that. And I'll also ask you to understand 
8 that I will be asking some questions that might seem 
9 impolite in a normal conversation, but, since it's a 

10 deposition, we've got to get answers to some 
11 questions that would -- I actually feel awkward 
12 asking them but sometimes we have to ask them . 
13 So are you able to understand my questions 
14 and answer them truthfully today? 
15 A Yes. 
16 Q And are you under the influence of any 
17 alcohol or drugs or anything that would impact your 
18 ability to understand the questions and answer them? 
19 A No. 
20 Q The most important thing in a deposition, 
21 since this is not a video deposition, is that we get 
22 an accurate record that consists of fair questions 
23 and accurate answers . Do -- you understand that, 
24 right? 
25 A Yes. 

Page 7 
Q So if you have any questions about my 

2 questions, under our rules you have to direct them to 
3 me, and I'll either rephrase the question or read it 
4 back, in that manner. 
5 Do you understand that? 
6 A Yes. 

Q And part and parcel of that is that you 
8 can't get any input from Mr. Shealy or anybody else 
9 if you have questions. And Kirby has the ability to 

10 object to my questions but, if you understand the 
11 question, you still have to answer it . 
12 

13 

14 

Do you understand that? 
A Yes. 
Q Okay. And I'll try to avoid getting into 

15 anything that involves a privilege or other matters, 
16 but, if we do, Kirby and I will take it up, most 
17 likely, on the record and get it resolved. 
18 So how much time did you spend getting 
19 ready for the deposition today? 
20 A Minimal. 
21 Q Fifteen minutes? 
22 A That sounds about right. 
23 Q Okay. What is your mobile phone number 
24 that you use? 
25 A (404)931-6247 . 
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Page 8 Page 10 
Q How long have you used that number? 1 

2 A Since I got the phone . I mean, many, many 
3 years . That's been my cell number forever. 
4 Q Going back to before 20147 
5 A Yes . 

8 

9 

Q Okay. All right . 
And what's your full name? 

A John Dana Feltman . 
Q And I'm digging into my cobwebs and I 

10 recall that Tom O'Hanlan said you grew up in 
11 Hartwell, Georgia; is that right? 
12 A That's correct. 
13 Q A bunch of people from Greenville have got 
14 some prize duck hunting land over there, so you all 

15 ought to tax them somehow for it and monetize it. 
16 A Yeah . 
17 Q What's your date of birth? 
1s A February 6, 1948. 
19 

20 

21 

22 

23 

Q And did you go to high school in Hartwell? 
A I did . 
Q What year did you graduate high school? 
A 1966. 
Q And what sort of things did you do in high 

24 school? 
25 A You mean academically or do you mean ... 

Page 9 

Q Yeah. Yeah. Okay. 1 

2 So tell me about your professional life, 
3 work life, after 1971, roughly, to, say, '79. Just 
4 trying to break things up a little bit. 
5 A I went to work in the early '70s as a 
6 commercial real estate broker and then I got into 
7 real estate development. 
8 Q And so you got some type of licensing 
9 credential from the State of Georgia related to real 

10 estate? 
11 A Correct. I have a real estate agent 
12 license. 
13 Q Did you ever have a brokerage license? 
14 A No . 
15 Q And there's no distinction between the 
16 residential and the commercial side in Georgia? 
17 A Not to my knowledge. 
18 Q Yeah . I don 't think there is in South 
19 Carolina either; so ... 
20 Do you still hold any type of real estate 
21 license? 
22 A No. 
23 Q During what period of time did you hold a 
24 real estate license? 
25 A In the early '70s. 

Page 11 
Q Well, I know you made good enough grades to 1 Q And where were you living in the early 

2 graduate. I think in extracurricula r. Were you into 
3 sports or, you know, that type of thing? 

A Yes . I played football two years, I was on 
5 the golf team for four years . 
6 Q Okay . And where did you go to college? 
7 A I beg your pardon? 
s Q I'm sorry . What did you do when you 
9 graduated high school? 

10 A I went to the University of Georgia . 
11 Q Okay . And did you get a degree from 
12 Georgia? 
13 A I'm 25 hours short. 
14 Q How long were you - - during what period of 

15 time were you a student at Georgia? 
16 A I started in the fall of '66, I was there 
17 until, probably, '71. Then I lelt for awhile, went 

18 to Atlanta with the work, and then I came back in 

19 1979 for a year. And so two different periods of 
20 time. 
21 Q Lewis Grizzard wasn 't there leading you 
22 astray, was he? 
23 A Never met the gentleman at the time . We 

24 overlapped a little bit but he wasn 't as well-known 
25 as he is now. 

2 '70s? 
3 A In Atlanta. 

Q Who were you working for? 
5 A I started out working for a man named 
6 Harvey Lewis who had a commercial brokerage firm, 

7 and, alter about a year there, I went out on my own 
8 and started putting together some real estate 
9 partnerships and doing some development. 

10 

11 

Q Okay. So you really weren 't --
In Georgia is it like South Carol ina, if 

12 you were on your own, you have to be under the 

13 supervision of a broker to still be acting as a real 
14 estate agent7 

15 So it sounds like you went into development 

1 6 sort of full-time. 
17 

18 

A I did. I was no longer acting as an agent. 
Q What kind of development work did you do? 

1 9 A We acquired a shopping center in 
20 Snellville, Georgia and undertook to redevelop that 
21 center, I bought some condominiums. And it was -- it 

22 was an interesting time. We were going through the 

23 '74 to '75 recession, which was hitting Atlanta 
24 pretty hard, and we wound up buying some brand new 

25 condominiums in Athens, converted them into rental 
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1 apartments, things of that nature . 
2 Q Where were you getting your capital from? 
3 A From high net worth individual investors. 
4 Q Okay . And how did you grow that network? 
5 A One at a time . 
6 Q Was it people that you met in Atlanta or 
7 folks from back in Hartwell? 

A No. People from Atlanta . 
9 Q Uh-huh. And so how long did you continue 

10 doing that type of --
11 Those were buy and sell type deals, weren't 
12 they? 
13 A Well, we were buying. I don't recall us 
14 actually selling anything. We were buying properties 
15 to hold. 
16 Q Okay. And then did you operate under some 
17 type of corporate name at that time? 
18 A We were initially known as Feltman & 
19 Callaway. 
20 

21 
Q Who 's Callaway? 
A He was a guy named Frank Callaway who I had 

22 met. He also worked with Harvey Lewis. 
23 Q So was it the situation that, due to the 
24 recession -- that land values had gone down, and, if 
25 people had the means, they were able to get some good 

Page 13 
1 deals, and that's kind of what you took advantage of? 
2 A Basically, yes . 
3 Q And then what was the cut that Feltman & 
4 Callaway were getting out of that? 
5 A Well, it varied from deal to deal. 
6 Q And then how long did Feltman & Callaway 
7 exist? 

Page 14 
A Yes . 

2 Q Okay. The second divorce, what year was 
3 that? 
4 A I believe it was about 1984, thereabouts. 
5 Q Okay. how long did you stay in Atlanta from 
6 the early '70s going forward? 
7 A Atlanta was my home base until two years 
8 ago. 
9 Q Okay. 2021? You left sometime after Covid 

10 hit? 
A Correct. 11 

12 Q And are you still working in the field that 
13 you were in over the last ten years or so? 
14 A Well, the last 26 years I have been mainly 
15 involved in health care, and, yes, I am still active 
16 in that space. 
17 Q Okay. Twenty-six years ago, then, you got 
18 into health care . That would have been what? 1997 
19 sometime? 
20 

21 
A The first transaction I did was in 1996. 
Q Okay. And tell me just a little bit about 

22 that. 
23 A I had been working prior to that as an 
24 investment banker and I had resigned from that 
25 position and I was looking for a project to get 

Page 15 
1 involved in. And a friend of mine in Texas 
2 introduced me to a small medical device manufacturing 
3 business and I met the founder of that company, and 
4 he and I hit it off. Business-wise, he was doing 
5 some very interesting work, so -- he needed some help 
6 so I helped him raise some capital, and that was the 
7 transaction that actually got me into the medical 

8 A Callaway worked with me for about two years 8 device business. 
9 and then we had a -- you know, I wasn't pleased with 9 Q Is it fair to say that your specialty, or 

10 him so we parted ways . 
11 Q Okay. And did you continue to do the same 
12 type of work? 
13 A I did, up until about 1976 or '77. 
14 

15 
Q What changed then? 
A Candidly, I got blindsided by a divorce 

16 and -- which, you know, affected me pretty hard. 
17 Q Yeah. Did you have any children in that 
18 marriage? 
19 A Did not. 
20 Q How many times have you been married? 
21 A Twice. 
22 Q And are you still married? 
23 A Nope. 
24 Q Okay. So married twice, divorced twice; is 
25 that right? 

10 what you have been doing for the last 26 years, is 
11 primarily related to identifying opportunities and 
12 raising capital? 
13 A And building and running companies in 
14 several instances. I built four businesses during 
15 that time frame. 
1 6 

17 

18 

19 

Q Health care businesses? 
A Yes . 
Q What were the names of those? 
A Well, the first one was the company in 

20 Texas. It was called Future Matrix Interventional. 
21 I did several rounds of capital raising for that 
22 company including an institutional round in 1999, 
23 and, when we closed that funding, the CEO, founder of 
24 the company, invited me to join his board, which I 
25 did. 
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1 He then introduced me to a doctor in 
2 Germany who had done a lot of consulting work with 
3 him, and, with that gentleman, I then started a 
4 company called -- that still exists. That became a 
5 company called Celonova Biosciences. And we started 
6 that company to acquire rights to and to develop a 
7 polymer coating for implantable medical devices. And 
8 then I wound up selling control of that company in 
9 the spring of '04. 

10 I then started another company. This was 
11 an orthopedic medical device company called AOI 
12 Medical, which later became -- oh, what did we change 
13 the name of it to? Well, it was AOI. And we were 
14 developing a new -- we had learned a lot about 
15 balloon technology from the company in Texas which 
16 did a lot of proprietary balloons, so I had an idea 
1 7 to adapt one of those balloon technologies to 
18 treating a condition called kyphosis, which is 
19 osteoporotic spinal fractures . And so we did the R&D 
20 in that company, took it all of the way through FDA 
21 approval, and then moved on there . 
22 Then I ultimately -- through all of that 
23 time, I was on the board of the Texas company, the 
2 4 manufacturing business, and had developed a very 
25 close friendship with the founder, and I had a sense 

Page 17 
1 that he was looking toward retirement, so, you know, 
2 on a handshake I made a deal with him to acquire that 
3 business, and I went out and created Brookhaven 
4 Medical as a vehicle to acquire that business and 
5 putting the capital together to do that acquisition . 
6 Q That was in -- what time period did that 
7 begin, the acquisition of Future Matrix? 
8 A It was, literally, a handshake deal. He 
9 wasn't willing to sign a contract unti l I had the 

10 capital assembled, which took me the better part of a 
11 year, but I trusted him so I undertook the project 
12 anyhow, and then, when I did, we entered into a 
13 contract and consummated the deal. But that wou ld 
1 4 have been about - - I think it was 2014 when we 
15 started that. It might have been 2013. 

r 1 6 Q So when you say a capital raised, did you 
17 have a law firm prepare all of the necessary 
18 disclosures related to th is one? 
19 

20 

A Yes. 
Q And that would consist of -- primari ly, a 

21 Private Placement Memorandum would be the ultimate 
22 need; is that right? 
23 A Yes. 
24 Q And who did that work for you to raise the 
25 money for the Future Matrix capital in the 2014 time 

Page 18 
1 period? 
2 A That would have been -- Bob Altenbach, 
3 Robert Altenbach, was my attorney during that time . 
4 Q And are you still -- is he still doing work 
5 for you? 
6 A No . He's been reti red about three years 
7 now. 
8 Q Okay. When did you first start doing work 
9 with him? 

10 A He and I were introduced, actually, in 
11 1999. He wound up doing the closing of the 
12 institutional financing that I had put together for 
13 Future Matrix. 
14 Q The first time? 
15 A The first time. 
16 Q And what was the actual business of Future 
17 Matrix? What did they do? 
10 A They were a - - technically, they were a 
19 contract manufacturer of balloon catheters used in 

·-

20 peripheral vascular applications, and they also made 
21 a lot of urology devices. 
22 Q Like how many employees did they have in 
23 1999? 
24 A Well , when I met him in 1996, he had eight . 
25 He had been in business three years . By 1999, 

Page 19 
1 probably 50 or so . --,.... 
2 Q And what was th is gentleman 's name again? 
3 A The founder of Future Matrix? 
4 

5 -6 

Q Yes . 
A His name was Jim Passmore. 
Q And the court reporter is going to want 

_j 
7 some spelling of some of these words so why don't we 
8 back up for a second . 
9 P-a-s-s -m-o-r-e? 

10 A That's it . 
11 Q And then you also referred to a business 
12 called Celonova. How is t hat spelled? 
13 A C-e-1-o-n-o-v-a . 
14 Q And you referred to someth ing called 
15 kyphosis . How is that --
16 A That's a condition title . K-y-p-h-o-s-i-s. 
17 Q And then you said something about osteo 
18 spina l -- what was that word? 
19 A Osteoporosis, I th ink, was the word I used . 
20 Q Okay. So Mr. Passmore, did he -- so in 
21 1999, you did the first -- no . You did a deal for 
22 him in '96 when he had eight employees. What was the 
23 amount of money that was raised at that time? 
24 Roughly . I mean, it's a long time ago. I know that. 
25 A It's been a long time ago. It's, maybe, in 
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1 the neighborhood of a million dollars, but I couldn't 1 all of these funds had made some other less 
2 swear to that. It was a relatively small amount . 
3 Q And he maintained control of the company 
4 or, at least, management, or he kept the -- as best 
5 you can recall, what level of equity did he have 
6 after that first round? 
7 A He was probably still in the majority at 
8 that point . 
9 Q Over 50, as best you can recall? 

10 A I'm sure he was, yes. 
11 Q Okay. And then you did a second round in 
12 '99; is that right? 
1 3 

14 

A Correct . 
Q Now, did you take any ownership interest in 

1 5 Future Matrix at any point in time? 
16 A He granted me some warrants as part of the 
1 7 '99 transaction . 
18 Q And did you ever -- what's the term in the 
19 industry for --

2 successful investments, and all four of them wound up 
3 going into receivership with the SBA who wound up 
4 acquiring the warrants. 
5 Q From what I 've seen of the SBA and the 
6 USDA, we should abolish all of it. 
7 A I wouldn't disagree with you. 
8 Q So that deal sort of ran its course by 
9 around 2004, then, right, if they all got paid out on 

10 the five-year plan? 
11 A Their debt was all paid off, you know, in 
12 full. 
13 Q And so they had nothing left to convert, 
14 then. Is that the way it worked out7 
15 A Well, ultimately, when the deal -- when we 
16 did the acquisition, I think -- and again, this has 
1 7 been a long time -- the receiver for the SBA, you 
1 8 know, was actually holding -- I'm trying to remember 
1 9 the structure. But they had some interest in it and 

20 A Exercising them? 20 I don 't honestly recall if they ever exercised the 
21 Q Yeah . 21 warrants or not, but, ultimately -- the SBA wound 
22 A No . I actually -- ultimately, when I put 22 up -- they didn 't want to but they wound up being a 
23 Brookhaven Medical together to acquire Future Matrix, 23 party to a --
24 I wound up assigning those warrants to Brookhaven 24 When we acquired the company, you know, we 
25 Medical. 25 paid some cash and some debt, and so we issued some 

Pa ge 21 Page 23 
1 

2 

3 

Q And did they ever execute on them? 
A No. 
Q Okay. In 1999, what was the amount of the 

4 fund raise and what do you recall about that7 
5 A It was a round of debt financing. It was 
6 convertible debt with warrants attached that was 
7 funded by four different small business investment 
8 corporations . And, as I recall, the transaction was 
9 a little -- I think the deal was a little over 

10 $7 million. 
11 Q And do you recall if they converted into 
12 capital or did they just take the payout on the 
13 convertible debt7 
14 A Well, the loan, these were licensed --
15 SPIC's that were licensees of the Small Business 
1 6 Administration . And the format they had to conform 
1 7 to was they had to make their investments as 
18 five-year loans, and then they had their equity 
19 kicker through their warrants . 
20 The deal was a very successful deal. They 
21 all wound up getting their loans repaid, and then, 
2 2 ultimately, because of the -- the Future Matrix deal 
23 was an extremely profitable deal for them but because 
24 of other -- it was an interesting time . It was sort 
25 of the end of the dot com era, and they had made --

1 convertible debt. 
2 Excuse me . It wasn 't -- yeah. I think it 
3 was convertible debt. We issued some convertible 
4 debt and the SBA got a piece of that . 
s Q Okay. So the SBA tagged along on that 
6 thing all of the way up until 2015 when you did the 
7 third round and Brookhaven acquired it? 
8 A Yes. That's correct. 

Q I may be conflating or mixing up terms 
10 but -- okay. 
11 So a couple of follow -up questions. 
12 You were licensed as a real estate agent 
13 and then you said you were an investment banker. So 
14 did you have some licenses through the sec or FI NRA? 
15 A Yes . 
16 Q You had the Series 7? 
17 A Yes, I had the Series 7. 
18 Q That was all you needed back then, wasn't 
19 it? 
20 A That 's correct. 
21 Q Now you've got to have acronyms behind your 
22 name if you want to ... 
23 A Yeah. 
24 Q Did you have anything other than the 
25 Series 7 with the SCC? 
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1 with him on other deals between '99 and the 2015 A At one point I had the - - I think it was 
2 called the 24. It was the General Securities 
3 Principal license. 

Q What about like insurance and annuities? 
5 Did you ever have any licenses for those types of 
6 things with the Insurance Commission? 
7 A I did briefly. When I actually came back 
8 to Atlanta in 1979, I worked for two years for the 
9 Mass Mutual Agency in Atlanta , so I did have a state 

10 of Georgia life insurance license. 
11 Q And, roughly, what time period did you hold 
12 the Series 7 license? 
13 A I went to work for J.C. Bradford in Atlanta 
14 in 1982 and I stayed -- that's when I first got my 
15 Series 7 -- and then I was employed in that industry 
16 through 1996. 
17 Q And '96 is when --
18 The opportunity with Passmore and Futu re 
19 Matrix, did that sort of just carry you into a whole 
20 different field? 
21 A It did . 
22 Q Okay. And did you let your Series 7 lapse 
23 or what happened with that? 
24 A I did let it lapse. 
25 Q And what about the 247 Was that the same 

Page 25 
1 fate? 
2 

3 

A Correct . 
Q Bob Altenbach, what was his background to 

4 learn how to do these investment deals? 
5 

6 

A You mean as an attorney? 
Q Yeah . I mean, you said you met him in '99 

7 for the closing of FMI. Was he still in Atlanta at 
8 that time? 
9 A He was. 

10 Q And who was he practicing with? 
11 A When I met him , he was a partner in a firm 
12 called Autak Rock. 
13 Q Spell that one, please . 
14 A A-u-t-a-k, I believe, Rock, R-o-c-k. 
15 Q And that was a firm in Atlanta? 
16 Was it a large firm or what do you --
17 A If my memory serves, it was headquartered 
18 in Omaha or someplace in the Midwest, but it was a 
19 national law firm . 
20 Q Okay. And he prepared all of the 
21 investment documents, him or his team of people 
22 prepared all of the investment documents for the --
23 A The 1999 investment by the four SBSC's, 
24 yes. 
25 Q Okay. And then did you continue to work 

2 formation of Brookhaven? 
3 A Yes. He was my lawyer from '99 on until he 
4 retired . 
5 Q And he was at a different fi rm, I think, at 
6 some point in time; is that right? 
7 A He did . He wound up becoming a partner at 
8 Greenberg Traurig . 
9 Q And then what was the -- is it the 

10 Hutchison Law Firm? 
11 A What about them? 

Q Did he work for them? 
A No. 

12 

13 

14 Q Okay. Who is --there was some fellow named 
15 Hutchins that sent some documents that were produced . 
16 A I think you're referring to Fred Hutchison. 
17 Q Yeah. What was his role in th is matter? 
18 A When I first met Fred, he was counsel for 
19 our largest investor in Brookhaven Medical. 
20 Q Who was that? 
21 A That gentleman was named Brian McMurray. 
22 Q When did you get to know Mr. McMurray? 
23 A Around 2015 . 
24 Q All right. His name came up yesterday. 
25 He's the fellow that owned Diaxamed; is that right? 

1 

2 

3 

A I believe that's correct. 
Q And what's his background, if you know? 
A Brian owns a company up in -- I think it's 

4 Pine Bluff, North Carol ina, not far from Pine Hurst. 

Page 27 

s He owns a company called ATEX, A-T-E-X, Technologies. 
6 Q And what does that company do? 
7 A He develops and manufactures pretty 
8 advanced textile components of medical devices. 
9 Q Does he have an operational role in that or 

10 is he just an investor with other people running the 
11 company? 
12 What's going on with ATEX now? 
13 A The best of my knowledge, he's 100 percent 
14 owner of it. 
15 Q And like what kind of annual revenues does 
16 it have? 
17 A I have no idea personally but it's a fairly 
18 sign ificant business. 
19 Q So he was a fellow that had know-how within 
20 the medica l healthcare field as well as access to 
21 capital; is that right? 
22 A Right. 
23 Q And Fred Hutchison, is he a North Carol ina 
24 lawyer? 
25 A Yes . He's in Raleigh . 
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Q And Fred Hutchison has been the lawyer for 1 Q In, roughly, 2014? 

2 McMurray sort of the same way that Altenbach was your 
3 guys'; is that right? 
4 A The only thing I can swear to is he was 

2 A Correct . 
3 Q And so did Mr. Altenbach handle the 
4 communications and the interface with the Suntrust 

5 Brian's lawyer, you know, during that period of time, 5 people over the 17 million? 
6 but I had the sense they had had a long relationship, 6 A Well , no. I was working with them, 

,... 7 but I never asked specifically. _ 7 primarily, in negotiating that. And Bob acted in his 
8 Q Okay. So 2015, '14 and '15, you 're working 
9 on raising the money to effectuate the handshake deal 

10 t hat you have with Jim Passmore; is that ri ght? 

8 role as our lawyer to document and close that 
9 transaction . 

10 Q That's what I meant . I was just trying to 
11 A Correct . ___. 11 figure -- -Q And what type of sources of capital were 
1 3 you anticipating you were going to need to call upon 
14 in order to make that work? Were you looking to get 
15 just one or two people that were going to swing it or 
16 were you looking to put together a vehicle whereabout 
1 7 you could make it available and call upon a lot of 
18 diffe rent folks? 
19 A Well , we were, ultimately, going to do 
20 whatever we needed to do to get the deal done. It 
21 was a combinat ion of equ ity investment from a lot of 
22 individual investors . 
23 I managed to persuade a lot of the 

Now, what about - - what role, if any, did 
13 McMurray play in that transaction? 
14 A In which - - in the original acquisition? 
15 Q No. The 2015 . The one that we've been 
16 talking about just most recently that you just said 
17 involved equ ity, and there was a PPM , and then 17 
10 m illion was provided from Suntrust . 
19 A We issued new equity to our investors. As 
20 I reca ll, I think we did a Series A Preferred, and 
21 McMurray was an investor in that offering. That was 
22 part of the capital stack that we put together to do 
23 the transaction . 

24 stockholders of Future Matri x to stay in the new dea l 
25 and exchange thei r equ ity in Future Matrix for 

24 Q And, approx imately -- so there was a ! 25 Series A. What were the other options available to 
Page 29, Page 31 

1 Brookhaven stock. And then, ultimately, we had a ,.. .~ nvestors? 

... 2 pretty significant debt financing with Suntrust. 2 A The new money came in in t he Series A 
3 Q Okay. So what were the legal documents 3 Preferred . We also had common stock. All of my 
4 that were prepared and used in order to handle the 
5 equ ity side of that? 
6 A As I recall , we ultimately wound up having 
7 a PPM prep a red. 
s Q Was that by Altenbach? 

_ 9 A It would have been, yes . 
10 Q Okay. And what else was involved in the --
11 Well, you mentioned Suntrust provided . 
12 What was the structure of the debt financing that 
13 they provided? 

4 stock was common stock as founder's stock. And, if I 
5 recall correctly, the existing Future Matrix 
6 investors who stayed in the deal , I think, we -- the 
7 offer we made them was to exchange their stock for 
8 common stock . 
9 And then, as we were putting the 

10 transaction together along the way, I had met Steve 
11 Johnson and we liked -- we were intrigued by what he 
12 was doing in CreatiVasc, so we wound up -- he needed 
13 some support and we were intrigued by the work he was 

i 
I 
! 

14 A They, ultimately, gave us a $17 m illion 
15 loan . Th is was, effectively, a leverage buyout . 

14 doing, so we wound up doing a transaction to acquire / 
15 CreatiVasc. And, for the CreatiVasc acquisition, we / 

16 Q Okay. There must have been some pretty 
17 strong revenues com ing off of Future Matrix for 
18 Suntrust to get into it that heavily, though, right? 
19 A Future Matrix had grown into a very nice 
20 company. 
21 Q Okay. What was Future Matrix's annua l 
22 revenues in that time period, if you can recall? 
23 A I think at the time we acqu ired it, it was 
24 doing around -- again, I'm estimating this, but it 
25 was twenty-seven, twenty-eight million dollars. 

16 made a commitment to fund their R&D work for a period / 
17 of time to their shareholders. And we acquired the 
18 old equity -- we acquired the equity of CreatiVasc, 
19 their shareholders, in exchange for a Series B 
20 Preferred, which was junior to the Series A. 
21 Q So the money - - I 'm trying to put all of 
22 th is together. The money that you raised, since it 
23 was Series B, I guess it was part and parcel of the 
24 same opportunity as the Series A; is that a fa ir 
25 statement? 

_----1· 
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A Well, it was an opportunity --
I think it's a fair statement to say that 

3 the owners of CreatiVasc had made a significant 
4 investment in CreatiVasc but they had, basically, run 
5 out of gas, CreatiVasc had. 
6 At the time we met them, they needed 

Page 34 
A Well, I think what actually happened there 

2 was just a matter of branding. We were building the 
3 Brookhaven Medical brand so we were actually building 

a website at that time, and we just decided to --
o just for, really, branding purposes, to change the 
o name to Brookhaven Vascular. 

7 funding. We agreed to provide funding to them for -- 7 Q So did CreatiVasc -- was there a separate 
8 I think we made a commitment to fund it for three 
9 years, which we did, but, in exchange for that, we 

10 wanted to own it. So a condition of the transaction 
11 was that they had to agree to, you know, exchange 
12 their CreatiVasc equity for new Series B equity in 
13 Brookhaven, and that was all part and parcels. 
14 When we wound up having the closing and 

8 entity formed called Brookhaven Vascular and then 
9 CreatiVasc was merged into it or did CreatiVasc just 
o change its name, I guess, at whatever, the Secretary 

11 of State's office, to become Brookhaven Vascular, or 
12 do you remember? 

15 acquired Future Matrix, we, simultaneously, acquired 

13 A I, honestly, do not recall the mechanics of 
~4 how that was accomplished, but it was -- but I do 
15 recall that it was nothing -- nothing more than a --
16 you know, than a branding exercise . 16 

17 

18 

19 

20 

CreatiVasc as well. It was all tied up in one 
transaction. 

Q Okay. So there was one Private Placement 
Memorandum done for all of that fund raise? 

A That's my recollection, yes. 

17 Q And what you mean by that, I'm assuming --
18 because of your background, when you say nothing 
19 more, you just mean that there was no financing 
20 involved in that particular name change, it was just 

21 Q And McMurray was on the consumption side o 21 a name change . 
22 that one. Is that a fair statement, or were his 22 A That's correct. 
23 people involved in preparing the PPM, or was he just 23 Q So the owners of CreatiVasc immediately 
2 4 someone that was putting his money into it7 24 after -- we'll call it the 2015 closing -- does that 
125 A He was just someone putting his money into 25 sound fair --

Page 33 H Page 35 
1 it. 

2 · 
3 

4 

5 

Q 

A 
Q 

And so Brookhaven --
So what happened to CreatiVasc? 
After the closing? 
Yes. 

6 A We kept our commitment to CreatiVasc to --
7 I think over the three-year period, we had agreed to 
8 fund about $5 million, and I think, ultimately, at 
9 the end of the day, we funded a bit more -- a little 

10 bit more than that. But, you know, CreatiVasc was an 
11 R&D project at that point and we -- you know, we gave 
12 Steve pretty free reign, you know, to run his 

1 A Okay. 
2 Q -- okay -- the owners were the Series B 
3 investors and who else? 
4 

5 

A The owners of CreatiVasc? 
Q Yeah. 

6 A Well, all of the owners -- all of the 
7 stockholders in the original CreatiVasc exchanged 
8 their CreatiVasc stock for Series B Preferred stock 
9 in Brookhaven Medical. So yes, they have been --

10 obviously, were shareholders in Brookhaven Medical. 
11 Q Okay. And so then Brookhaven Medical was 

_ 13 business. 
12 the owner of Brookhaven Vascular, which then held all 
13 of the -- help me understand that, if you can . 

14 Q But from a legal perspective -- I'm trying 
15 to get the entity straight. 
16 So there was CreatiVasc Medical. I believe 
1 7 initially it was an LLC, then it was changed to 
18 Incorporated, and that's what you guys acquired in, I 
19 think, March of 2015. Does that sound about right? 
20 A That sounds about right, yes. 
21 Q And then there's an entity called 
22 Brookhaven Vascular. 
23 So I'm just trying to put the shells in 
24 the -- you know, to see what shell replaced a prior 
25 shell, if you know what I mean. 

14 A Well, Brookhaven Medical, basically, was a 
15 holding company and it had two wholly-owned 
16 subsidiaries at that point. One was the company in 
17 Texas, the contract manufacturing business, and the 
18 other was CreatiVasc, which became Brookhaven 
19 Vascular. 
20 Q And was Bob Alten (sic) the person that 
21 would have been involved in the name change as well? 
22 A Bob Altenbach? 
23 Q I'm sorry. Bob Altenbach . I do that 
2 4 frequently. 
25 A That's quite all right. 
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Yes . In fact, when we did the closing, Bob 

2 had actually left Greenberg Traurig and had come on 
3 board as in-house general counsel for our company, so 
4 he was working for us full-time. 
5 Q For Brookhaven? 

A Correct. For Brookhaven Medical. 
Q So what remains of Brookhaven Medical? 

8 A The only thing remaining is Brookhaven 
9 Medical, Inc. itself, which we have kept. We wound 

10 up shutting down CreatiVasc. Well, we stopped 
11 funding it. We wound up selling the contract 
12 manufacturing business and then Mr. McMurray had 
13 certain rights to acquire our rights remaining at 
14 CreatiVasc, which he exercised. So that left us --
15 The only thing he had remaining as an asset 
1 6 was two different notes payable to us over time from 
17 the company that acquired the contract manufacturing 
18 business, and we have kept the legal entity alive for 
19 the sole purpose of receiving those note payments 
20 which have about another two years to run. And I'm 
21 sure that once we finally receive final payoff on 
22 those notes, we'll probably shut down Brookhaven 
23 Medical, Inc. 
24 Q Okay. So the contract manufacturing 
25 company is synonomous with what used to be Future 

Page 7 
1 Matrix; is that right? 
2 A That's correct . 
3 Q Okay. 

MR. FEW: By the way, we can take a break 
s at any point in time so just let me know if 
6 anybody needs to take a break. 
7 BY MR. FEW: 
8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay. The rights to acquire were held by 
McMurray. Was that by virtue of him holding Series A 
or something else? 

A Brian's company, ATEX, had been involved in 
helping CreatiVasc with the development of their 
product, their device, and he -- I'm trying to 
recall, this has been a long time -- but he had made 
an original investment in our Series A Preferred and 
then he, subsequently, made a second investment in 
that Series A Preferred . And I'm not sure about this 
but I think, as part of that transaction, he 
negotiated some rights that if we ever -- and again, 
I don 't recall the details, but somewhere along the 
way in consideration of that second investment I 
think he got some r ights . But I'm not 100 percent 
sure of that, of the t iming of that. 

Q Sq)n !~ tracking down all of th 
legal documents, w a ciate your 

Page 38 
' ability to kind of help guide us through them, Bob 

ltenbach still has access to all of this stuff, 

6 their reco s, right? 
7 A I ca ' swear to that. 
8 

9 Q 
10 right? 
11 A I'm sure it is . 
12 Q 
13 

14 where you think he, m 
15 rights, maybe some th above what a 
1 6 

17 think that was -- was th t pursuant that same 

:: ~:ivate Placement Me orandum or w\ here some other 

20 A I honestly on't recall specifically, ut, 
21 to the best of m recollection, that was so thing 
22 that had to do 
23 

24 

25 

2 

Q 

existing Future Matrix shareholders and the 
eries A that we raised, we, ultimately, raised a 

5 total of about $35 million of which 17 million was 
6 the Suntrust debt . 

Q So help me understand the distinction 
8 between what was exchanged and what was Series A. 
9 And maybe another way for me to ask it is, how much 

10 new money came in by way of the Series A? 
11 A I don 't recall the specific number but it 
12 was probably on the order of $10 million. Something 
13 in that range. 

Q So what were the basic terms of the 
15 handshake deal that you had with Passmore? To come 
1 6 up with $27 million? 
1 7 A No. We had an agreement. We had put a 
18 price on the deal and it was, actually, a multiple of 
19 EBITDA. And I think, if memory serves, we were 
20 acquiring the company for six times EBITDA. 
21 Q And what did that quantify to, if you can 
22 recall? 

A It was close to $30 million. 
Q And that was -- he had other shareholders . 

25 Did some of them want to be cashed out and the others 
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1 stayed in7 Is that how it worked7 
2 A Yeah . Some of them -- he had, I don't 
3 know, 40 or 50 shareholders, and most of the big ones 

4 stayed in the deal and a lot of the small ones cashed 
5 out . 

Q So the big ones stayed in and became owners 
7 of Brookhaven Medical holding company stock . 
8 A They received, in exchange for their Future 
9 Matrix stock -- as I recall, I think we issued Series 

10 A Preferred to that, because, otherwise --
11 They had the right -- the terms of the deal 
12 with Future Matrix was a combination of cash and 

13 debt. I think we were paying -- again, if memory 

14 recalls, I think -- I would have to refresh myself on 

15 this, it's been eight years -- but, basically, the 
16 original terms of the acquisition, I think, were five 

1 7 dollars in cash and one dollar in convertible debt. 
18 And the majority of his shareholders, I wound up 
19 convincing them to take -- instead of taking cash, 

20 basically leave their cash in the deal in exchange 
21 for Series A Preferred in Brookhaven Medical. 
22 Q And that has turned out to be -- that's 
23 been a good deal7 
24 A It was a very -- the company was profitable 
25 and we grew the company, the manufacturing side of 

Page 41 
1 the business, even more, and, by the time we sold the 

2 company, it had about 35 million in revenue. 
3 Q When did you all sell Future Matrix7 

A We sold it on -- I 'm looking at the date --
5 June 4, 2018. 
6 Q And you 're saying that the note payable 
7 remains and Brookhaven Medical is still receiving 
8 payments from the new owners? 
9 A Correct. 

10 Q Roughly, how much are you all getting per 
11 month on that7 
12 

13 

14 

A It's -- the payments are quarterly. 
Q And what are the quarterly payments7 
A I don 't honestly recall what the total is . 

15 Again, I'd have to go back and dig that up, but it's 

16 not -- you know . 
17 Q Did you all get a pretty good cash amount 

18 upfront? 
19 A No, we did not. That was -- you know, it 
20 was a little bit of a forced transaction. 
21 

22 

23 

Q How so? 
A We had run it --

The company, if anything, we were growing 
24 too fast. We had some products that were very 
25 successful products but one in particular was a very 

1 challenging product to manufacture. We were having 

2 difficulty recruiting -- it was very tedious but 
3 required very skillful operators to manufacture this 

4 particular balloon, and, you know, we were having 
5 trouble keeping up with capacity . 

And then, on the other side of the house, 
7 we -- in the course of installing our NetSuite 
8 system, which was one of the things we had determined 

9 that we wanted to do and Suntrust insisted that we do 
10 it and we wanted to do it ourselves, we uncovered a 
11 quality issue going back 10 years for a really basic 

12 product, but it required us to make some significant 

13 changes in putting, you know, more expenses on, et 

14 cetera, et cetera. And, long story short, we kind of 

15 had to go overboard to get that issue fixed, and, as 
16 a result, our earnings -- our revenues didn't drop 
17 but our profits did. 
18 And we had -- we tripped a coverage 
19 covenant, just barely tripped a coverage ratio 
20 covenant, of EBITDA to our debt. And I was first 
21 assured by our banker -- because we never missed a 
22 payment, we were always on time, you know, we were 
23 making money and we had identified the issue and we 
24 were fixing the issue and we were coming back -- and 
25 I was assured initially by Suntrust that they were 

Page 4 3 
1 working with us, and then about -- a few months 

2 later, I was informed by my banker that they had 

3 taken the loan away from him, and they had, 
4 basically, told us they wanted us to pay off the 
s debt. So -- and, unfortunately, the worst time to 

6 refinance a loan is when you have just come off your 
7 two worst quarters in a decade, and so that put us in 

8 kind of a box and kind of forced us to seek to sell 

9 the business. 
10 

11 
Q Damn bankers . 
A Yep . And it didn't have to happen because 

12 we were -- but they did . 
13 Q Yeah . So Suntrust got cold feet and backed 
14 out. 
15 

16 

17 

18 

19 

A They did . 
MR. FEW : Let's take a little break. 

(Recess in the proceedings.) 

20 BY MR. FEW: 
21 Q Mr. Feltman, are you sort of quasi-retired 
22 now? 
23 A I tell friends all of the time I'm one of 
24 these people that's too dumb to retire. 
25 Q Yeah. I have that going as well as the 

EveryWord, Inc. Court Reporting Page: 13 (40 - 43) www.EveryWordlnc.com ROA 1022



John D. Feltman 

Page 44 Page 46 
1 fact that I'll be working 'ti l I die, too, so --
2 You said a minute ago that you all let 

3 Steve run the company . You were referring to Steve 

4 Johnson, right? 
5 

6 

A Correct . 
Q And, at some point in time -- I believe I 

7 understood him to give his viewpoint of what was 

8 related to the ownership, that Diaxamed came in and 

9 took over what, by that time, would have been 
10 Brookhaven Vascular; is that right? 
11 A I think that's correct, yes . 

12 Q I think he said that was -- I had to help 

13 him jog his memory, you know, which we often have to 

14 do, but then we looked at some assignment documents 

15 and it looks like that that closing must have 

1 neighborhood of two hundred, two hundred and fifty 

2 thousand dollars. It wasn't a lot but it was what it 

3 was, and that cash just went onto our balance sheet 

4 and was used to, you know, pay our bills and, you 

5 know, continue to distribute our obligations to our 

6 note-holders and to our Series A Preferred. 

Q What about any of the -- so that everybody 

8 that was owner of CreatiVasc stock got Series B 

9 Preferred in Brookhaven Medical; is that right? 
10 A The shareholders of CreatiVasc, when we 

11 made the acquisition, exchanged their CreatiVasc 

12 stock for Series B Preferred in Brookhaven Medical. 

13 Correct. 
1 4 Q What is the value of those Series B shares 

15 in Brookhaven Medical? 

16 occurred on December 30, 2016 . Does that sound about 16 A Zero. 

17 right to you 7 1 7 Q Explain to me as best you can the 

18 A Yeah. That sounds about right. 18 distinguishing characteristics between the Series A 

19 Q He testified that he worked for Diaxamed 

20 for about three months and then he was -- he used the 

21 term cut off -- by Brian McMurray, and that McMurray 

22 had flown down here, told him he needed to meet him 

23 at 5:00 and that he was terminated. Did you still 
24 have any ownership interest in the remains of 

25 CreatiVasc at that point in time? 
Page 4 5 

1 A Me personally? 
2 Q Or Brookhaven . 
3 A No. I don't think so. No, we did not. 
4 Q Brookhaven was out as of 12-30-2016 when 
5 McMurray exercised his options ; is that right? 

A If that was the date it was done, yes, that 

7 would be the case. 
8 Q Okay . And that transaction was handled by 

9 Hutchison and, on your part to the extent he was 
1 o needed, Altenbach? 
11 A Correct. 
12 Q Okay . And there was, presumably, no -- the 

13 investment documents weren't quite so complicated , 

14 there was no PPE needed, because McMurray was just 

15 coming in and saying I'll take this 

16 CreatiVasc/Brookhaven Vascular opportunity for this 

17 amount of money, and he got that and you all got out; 
18 is that right? 

19 A Well, he had the right to do what he did 

20 for that stated amount of money and we didn't have 

21 any way to -- we didn't have any way to stop it at 

22 that point, so that's what we did. 
23 Q Okay. So did Brookhaven get any -- what 

24 did he pay and where did it go? How about that? 

25 A It was all cash and I think it was in the 

19 and the Series B stock in Brookhaven Medical. 
20 A Well, just as a matter of the way we 
21 structured the balance sheet, the Series A was our 

22 most senior preferred, the Series B, which was issued 
23 subsequent to that, was junior to the Series A, and 

24 then, of course, the common stock we had was junior 

25 to everything. And when we sold the company, there 
Page 47 

1 wasn't enough to go around so the common got wiped 

2 out and the Series B got wiped out. 

3 Q And was there some type of reporting sent 

4 out to those shareholders about that? 
5 A Yes . Reporting was sent out and , actually, 

6 we had to do a shareholder approval process to 

7 approve the sale of the company. 
8 Q How many Series A shareholders remain in 

9 Brookhaven Medical, the holding company? 
10 A I'm estimating this, but probably in the 

11 neighborhood of 40 or 50. 
12 Q And how much -- what percentage, roughly , 

13 do you hold in the Series A? 

14 

15 
A I hold none in the Series A. Zero. 
Q So do you have any ongoing interest in 

16 Brookhaven Medical') 
17 A I was an owner of some of the convertible 

18 debt. 
19 Q The convertible debt that came into 

20 existence on or about March 5, 20157 
21 
22 

A Correct. 
Q So there was Suntrust money, there was 

23 Series A money, there was common stock exchanged, and 

24 there was also convertible debt? 

25 A Yes. Just to go down the stack, we had 
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senior debt in Suntrust, we had convertible debt just 1 lead-up to the March 5, 2015 closing when you all 
2 below them, and then, on the equity side, we had 2 became the owners of CreatiVasc? 
3 Series A Preferred, we had the Series B Preferred, 
4 and then we had common. 
5 

6 

Q How many people owned convertible debt? 
A I don't recall the precise number. I mean, 

7 aga in, initially we issued, I think, 5 million as 
8 part of the acquisition of Future Matrix, and then, 
9 subsequently, we sold to investors. We raised about 

10 another two, two and a half million, of convertible 
11 debt; so, when it was all said and done, we had a 
12 little over 7 million in convertible debt 
13 outstanding, and that probably represented, 
14 approximately, 30 or 40 people. 

Q So all of this was set forth in the PPM and 
people had the option of taking convertible debt, 

19 acquis ·on of Future Matrix, yes . That wa all set 
20 forth in a PM . 
21 Q And 
22 

23 

24 CreatiVasc? 
25 A 

1 but I believe tha 
2 believe it did in 

Page 9 

3 re on the same 
day we a t Future Matr 

s Q An then, you know, when you h veto bring 
6 this ma 

ou have expected the PPM to have been finalize 
A I don't recall . 
Q I mean, it would have had to have been a 

11 period of several months, at least, right? 
12 A Again, I don 't recollect . I mean, it was a 
13 fairly complex transaction . But we had -- we had 
14 negotiated the acqu isition of CreatiVasc with its 
15 shareholders, and the trigger event for closing that 
16 was the closing of the Future Matrix acquisition, 
1 7 because Future Matrix was our profitable business 
18 that was driving, you know, the rest of the 
1 9 enterprise . 
20 Q You negotiated with Steve Johnson, right? 
2 i A And his shareholders . 
22 Q Uh -huh . 
23 A And his board . 
24 Q So tell me about how you first met Steve 
25 Johnson, and then what do you recall about the 

3 A Steve and I met at a medical device 
4 conference in Atlanta where he was making a 
5 presentation and he was looking for capital, and I 
6 was in the audience and I was impressed and intrigued 
7 by what he was working on, and it involved some 
8 pretty advanced balloon technology, and our company 
9 in Texas was not just a contract manufacturer but we 

10 also were very -- we had a great bunch of engineers 
11 that were really good at developing some very 
12 advanced proprietary balloon technologies, and I felt 
13 like there was a good chance that we could have added 
14 value to that. So I met Steve, we chatted, and, I 

hink, two days later I drove up to Greenville and, 
you know, spent a half a day with him, and, you know, 
consulted with a couple of my advisers after that, 
and everybody thought it was an interesting project, 
so we then fairly quickly proceeded to get into 
serious discussions and made that part of our deal. 

21 Q When you say advisers, who all would that 
22 have included7 

23 A Different industry people. I mean, I don't 
24 profess to be an expert in dialysis so I had talked 
25 to people that did know something about dialysis. 

Q What was the extent of -- Brian McMurray 
Page 51 

2 was already involved, though , right? Because he was 
3 going to be an investor in the Future Matrix; is that 
4 correct? 
5 A Again, th is has been a long time , but my 
6 recollection is at that point in time I was still 
7 putting together the finishing up the capital raised 
8 for Brookhaven Medical. In fact, I know I was, 
9 because I had not completed that task yet. And , if 

memory serves, I think Steve already knew Brian, and 
11 Brian may have even been doing -- through his 
12 company, ATEX, he may have actually been doing some 
13 work with Steve on the CreatiVasc project, although 
14 I'm not sure about that. But, you know, I think I 
15 met Brian through Steve . 
16 Q Okay. But, and pardon me if I misremember 
1 7 something from earlier today because that happens, 
18 but Brian was a pretty significant Series A investor 
19 in Brookhaven Medical, right? 
20 A He was . He became one, yes . 
21 Q Did you say he was the largest? 
22 A Well , I was the largest shareholder, he was 
23 the second largest shareholder. 
24 

25 

Q You were the largest Series A7 

A No. I was the largest -- on a fully 
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1 diluted basis -- my stock was all common stock, but, 
2 if you looked at the voting stock, I was the largest 
3 shareholder. 

Q Voting stock consisted of what? 
5 A Both Prefers and the common . They all 
6 voted on an as-converted basis. 

Q And was he the second, you think? 
8 A He was the second largest, yes. 
9 Q And so like what percentage of the common 

10 stock did you hold in Brookhaven Medical? 
11 A I don't recall what percentage of the 
12 common I held, but my percentage of the total equity 
13 was around 35 percent. My percentage of the common 
14 would have been more than that but I always looked at 
15 it in terms of the overall voting percentage . 
16 Q But that doesn't include the convertible 
1 7 debt that you held, does it? 
18 A No. And, of course, that was debt so it 
19 had no voting rights. 
20 Q So you had some Series A and some Series B? 
21 A I had no Series A nor any Series B. I only 
22 had common and some convertible debt. 
23 

24 

Q Got you. Okay. 
And you never converted the convertible 

25 debt so it never became voting . 

Page 54 
1 I'm still getting paid on . 
2 Q The little bit of the --
3 A I held some of the Brookhaven convertible 
4 debt and those -- I'm still getting payments on those 
5 notes for another seven quarters. 

Q And all of this would be spelled out in the 
7 PM, right? 

9 

10 

11 

12 

To the best of my knowledge, yes. 

If there were any. Like I 
additional convertib debt and 

13 that was a de 
14 was appropriate 
15 Q 
16 right? 
17 A 
18 

19 

20 

25 

You said there was a handshake deal 
ometime in 2014 with Passmore, right? 

A Yes. 
Q And then how could you -- is there any 

Page 53 Page 55 
A Correct. 

2 Q And then what percentage of the total 
3 equity, roughly, did McMurray hold? 

A Probably in the neighborhood of nine or 
s ten percent. 
6 Q And do you recall what -- I mean, he had to 
7 put cash in for all of that, right? 
8 A He invested in two tranches. He initially 
9 invested $2 million and then, awhile later, he put 

1 0 another two million in for a total of four million. 
11 Q And this second two million is where you 
12 seem to have recollected that he also acquired some 
13 rights to gobble up CreatiVasc/Brookhaven Vascular; 
14 is that right? 
1s A I can't testify to the specifics of that, I 
1 6 just simply don't recall, but my sense is that that 
1 7 was part of that second investment on his part . 
1 8 Q So is he still getting some of the proceeds 
19 from the debt on the Series A that's coming in from 
20 the new owners of Future Matrix? 
21 A Yes, yeah . He's getting quarterly payments 
22 on that. 
23 Q Okay. You don't have anymore interest in 
24 Brookhaven Medical , though, do you? 
25 A Other than the debt -- little bit of debt 

1 records you could look at to determine when you 
2 started communicating with Steve Johnson? Because 
3 you met him at this conference in Atlanta . 

Is that typically held at the same time of 
s year? Do you remember? 
6 A I don't remember. I mean, it was an annual 
7 meeting, I think, of the Southeast Medical Device 
s Association, which used to be held in Atlanta every 
9 year -- I think they move it around the Southeast 

10 now -- but I don't recall the specific time. 
11 Q Well, that would have been sometime in --
12 the meeting almost had to be in 2014, wouldn't it, 
13 since that's ... 
14 A Again, I don't recall the specifics. 
1s mean, it was -- but, you know, as I said, Steve and I 
16 made -- you know, I made the trip to Greenville just 
1 7 a couple of days after that to follow up on it and we 
18 were communicating after that on an ongoing basis . 
19 Q Do you have any -- like a Google calendar 
20 or anything like that that would indicate when those 
21 dates were? 
22 

23 

24 

25 

A 
Q 

Probably not. 
Okay. 

A It's probably two computers ago. 
Q Yeah. So much of this stuff is in the 
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1 cloud nowadays. You never know. 

How do you keep your calendar? 
A I just use the Microsoft Outlook. Oh, 

4 excuse me. Not Microsoft -- well, what is it7 I'm 
5 on it right now. 
6 Q They switched it over to Exchange so you 
7 have to pay them every month now. 
8 A Yeah. Actually, I'm not sure what it is, 
9 to be candid with you. 

10 Q Okay. What e-mail addresses are you using 
11 currently? 
12 A I still use 

A To the best of my knowledge, I'm not sure I 
2 ever met Mr. O'Hanlan . I don't have any recollection 
3 of ever meeting him . 
4 Q You became aware of Sealevel's involvement 
5 and their contractual relationship with CreatiVasc at 
6 some point, right? 
7 A Steve shared with me at some point that --
8 he told me a little bit about Sealevel, that they had 
9 approached him, that they wanted to be involved in 

10 our project and felt like they could create a product 
11 that could help us with what we were doing, to -- as 
12 I recall, their device was being developed to help us 

13 johnfeltman@brookhavenmedical.com. And I also use 13 open and close the CreatiVasc graft using magnets, 
14 johndfeltman@gmail.com. 1 4 and that there was --
15 

16 

17 

18 

Q J-o-h-n-d Feltman? 
A Yeah. 
Q How long have you had that gmail? 
A A long time . I don't recall specifically 

19 but many years. 
20 Q And then -- I know it's in the documents, 
21 but your Brookhaven, is it john.feltman or just 
22 straight --
23 A Just johnfeltman . 
24 Q Okay . Are you still a Georgia Bulldog fan7 
25 A These are good days to be a Bulldog. 

Page 57 
1 Q You guys are riding high now, aren 't you? 
2 Getting all cocky . Well, you know, it looks like you 
3 all are going to continue . I saw the over/unders 
4 came out and they're the only team that's 11 and a 
5 half, so even Barna is only like 10½ . 
6 A Yeah . 

Q Okay. What involvement -- let's talk about 
8 your involvement in CreatiVasc once Brookhaven got 
9 involved in March of 2015 . 

10 You met with Steve Johnson, right? 
11 A Yeah, I met with Steve. We -- you know, I 
12 kept in frequent touch with Steve but I kept him on a 
13 pretty loose leash for, probably, the first 18 months 
14 or so. He appeared to be making progress, but, you 
15 know, I was not involved in the day-to-day operations 
1 6 of what he was doing . I might have seen him, maybe, 
1 7 once every month or two. 
18 He did sit on our board at Brookhaven 
19 Medical -- that was part of the transaction that we 
20 did with the CreatiVasc shareholders, we agreed to 
21 give them a board seat on Brookhaven's board, and so 
22 he did attend our quarterly -- but, you know, I sort 
23 of let him do his thing . 
24 Q You met Tom O'Hanlan at some point in time, 
25 right? 

15 It was my understanding -- and again, to be 
16 candid, I don't think I ever actually saw the -- in 
1 7 fact, I know I never saw the document, never reviewed 
18 the document, I was letting Steve handle this -- but 
19 it was communicated to me by him that, you know, they 
20 had volunteered and wanted to be involved, they felt 
21 they could develop the product, but -- and the deal 
22 was that if they developed a product that worked, 
23 that then there would be further negotiation to 
24 discuss what the pricing would be. But the reality 
25 was they never developed a product that worked; so . .. 

Pag E!"""S"~ 
1 1 Q When would Steve have started working with 

2 Mr. Altenbach? 
3 A Well, after we acquired CreatiVasc, I'm 
4 sure Steve had some interaction with Bob, but not a 
5 lot. I mean, again , as I recall , I think Steve was 
6 continuing to use a Greenville law firm and I know he 
7 was using a Greenville patent attorney for his IP 
8 work, so, you know, we were -- again, we were giving 
9 Steve free reign to, you know, run his business. I 

-' "'0 Q Did you ever have any communications with 
11 the patent attorneys here in Greenville? 
12 A I met t hem a couple of t imes, yes . 
13 

14 

Q Jason Jennings? 
A I don't recall that name, to be specific, 

15 but ... 
1 6 Q What was the reason for you having meetings 
1 7 with the patent attorneys in Greenville? 
18 A Steve wanted me to meet everybody, and they 
19 were a pretty impressive law firm, patent firm, so --
20 yeah . It was nothing -- we never -- I don 't think 
21 we -- in fact, I know, in the small number of 
22 meetings I may have had with them, the patent 
23 attorneys, I don't think I ever had any discussion, 
24 whatsoever, about the Sealevel product. 
25 Q Other than just a meet and greet for him to 
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1 say, hey, here are the guys we're using, presumably 
2 that was for you to give the okay to continue using 
3 them as opposed to moving it to whoever you might 
4 have had a relationship with in Atlanta or elsewhere, 
s right' 
6 A Again, it was really kind of a classic meet 
7 and greet, you know. I don't recall any substantive 
8 business discussions at all . 
9 Q Did you ever have any discussions with them 

10 about any of the particular patents that were being 
11 prosecuted' 
12 A With respect to what? 
13 Q With respect to anything. With respect to 
14 inventorship, ownership, assignment, contractual 
15 rights, anything of that nature. 
16 A Well, be more specific with respect to any 
17 patents . On what' 

Q Oh. On the Hemoaccess Device. I'm -- only 
with respect to the CreatiVasc enterprise. I'm 
ot -- does that help' 

A Yeah. I don't recall any specifics. 
22 mea , they may have given me a briefing on the s atus 
2 3 estate but, honestly , it's been so long I 
24 

25 

2 A 
3 Q e had any conversati ns with 
4 the lawyers regarding e prosecution of e patents' 
s A Not to my knowle 
6 Q 
7 A I'm not aware o 
8 could've . 
9 Q Okay. 

10 types of things given his 
11 A 
12 

13 Q 
14 

15 

20 

Q ~~~e~here ever arise any concerns over th ] . 
18 ownership to the right' to practice the Hemoaccess 1 

19 Device that CreatiVasc was developing' 
A Not that I recall . • 

17 

Q When you say 18 months, that's really -- it 
_ , 

22 wasn't but 21 months before McMurray came in and 
23 exercised his right to take it over, correct' 
24 A That sounds about right. Yeah . 
25 Q Let me help us out with dates . 

Pag e 62 
There's a letter from Bob Altenbach that 

2 says that Brookhaven got involved, closed with 
3 CreatiVasc on March 5, 2018 . That's the date I've 

been referring to throughout this deposition, or at 
s least I think that's the date I've been referring to. 
6 Does that sound about right? 

A Sounds about right . 
Q I'm trying to avoid getting into the damn 

9 exhibits with a Zoom deposition just yet because it 
10 gets so cumbersome. 
11 And then 12-30-2016 was the date that the 
12 other documents, I would represent to you, showed 
13 when assignments were executed assigning the 
14 Brookhaven Vascular rights over to Diaxamed. Does 
15 that sound about right? 
16 A That sounds about right. 
17 Q And so that's not quite 22 months that you 
18 all were involved as owners of the 
19 CreatiVasc/Brookhaven Vascular Enterprise. 
20 Is that a fair statement? 
21 A Well, yeah , I think that's what those dates 
22 add up to. 
23 Q And so you testified that Future Matrix 
24 started -- and their engineers started assisting and 
25 consulting with CreatiVasc regarding the balloon 

1 aspects of the Hemoaccess Device . Is that an 
2 accurate statement' 
3 A Yes . 

Page 63 

Q And other than a general awareness of that, 
s what was you r knowledge of it? 
6 A My knowledge of what' 
7 Q Of the goings on between the engineers in 
8 Texas and CreatiVasc to make the balloon commercially 
9 viable, workable, whatever term we want to use for 

10 it. 
11 A Well, I was certa inly aware of it . In 
12 fact, I'm pretty sure that -- early on in our 
13 discussions I 'm pretty su re t hat I actual ly took 
14 Steve out to Texas to meet the Future Matrix people 
15 and to meet Jim Passmore and the eng ineers. And , to 
16 be candid, I was looking to them for input, you know, 
1 7 on the viability of the project. 
18 Q And Passmore was required to stay on for a 
19 period of years, I guess? 
20 A No. 
21 Q But he did stay on? 
22 A A~er we bought it' 
23 Q Yeah. 
24 A No. No, and it was kind of sad. Right at 
25 about the time we closed the deal, Jim got diagnosed 
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1 with Alzheimers . 
2 Q I'll send you a --
3 A I handed him a good check and he didn't get 
4 to enjoy it. 
5 Q Yeah. Better enjoy every day. 
6 I'm going to send you a link to my 

Page 66 
1 were assigned to put time in on that and how much 
2 time they did put in on it? 
3 A Not specifically, no. 
4 Q Do you recall any of the specific engineers 
5 or like the lead engineer that would have been 
6 involved? 

7 Alzheimers fundraiser ride now that you brought that 7 A I think at that stage we probably had a 
8 up . 
9 A Okay. It's a horrible disease. 

10 Q Just kidding . Hopefully I can remember, 
11 but yeah, it is terrible . 
12 So when you say you took Steve out to Texas 
13 to meet with Passmore, that would have been before 
14 the closing, then; is that right, 
15 A Absolutely . 
1 6 Q Yeah . And just bear with me, but like what 
17 was the weather like? I'm trying to figure out what 
18 time of year this would have been . 
1 9 A I don't recall, to be honest. 

8 half a dozen people in the meeting initially to see 
9 Steve's presentation and to see the project. I don't 

10 recall specifically who got assigned to liaise with 
11 Steve but -- and it was probably different people at 
12 different times, but .. . 
13 Q Well, what was the -- and I'm probably 
14 asking kind of a similar question, but we're sort of 
15 drilling down into this -- what do you recall of like 
1 6 the length of the courtship between Steve -- between 
17 the time that you met him at the Atlanta conference 
18 and doing the closing on or around March 5, 20157 
19 A It was probably less than a year. 

20 Q What did Passmore and his engineers -- if 20 Q Okay. And then you came here and spoke at 
21 you took them out there before the closing, they must 21 like the SC Bio Conference? Do you recall that? 
2 2 have had some favorable opinions about the potential 22 A I do. 
23 or else you wouldn't have gone through with it, 23 Q Were you -- you were on the program as a 
24 right? 24 speaker, I guess? 
25 A Well, I think it's fair to say everybody 25 A I was . 

Page 65 
1 thought it was an exciting -- I'm talking about the 1 

Page 67 
Q Okay. And what do you recall about that? 

2 CreatiVasc product, the Hemoaccess Valve, that it -- 2 A It was an audience full of young people who 
3 it could have been -- if it was successful, it could 
4 have been a game changer. It was addressing a very 
s big market. And again, it's a -- you know, these 
6 dialysis grafts are just terrible, and these poor 
7 people go through an awful lot of grief, because they 
8 clog up all of the time and have to go through these 
9 de-clotic procedures; so, you know, we -- but, having 

10 said that, it was a complicated device, too, and 
11 there were a lot of hoops that had to be jumped 
12 through, so it was, by no means, a sure thing, but we 
13 felt like it was worth a fair shot. And, at the 
14 t ime, we thought it was something that we could 
15 afford to support in the overall context of our 
16 business. 
17 Q So you made the introduction of Steve to 
18 Passmore and some of the technical R&D team, the 
19 engineers out there with expertise in balloons, and 
20 then he would have worked with some of those people 
21 afterwards in the development of the balloons for 
22 CreatiVasc/Brookhaven Vascular. Is that a fair 
23 statement? 
24 

25 

A I think that's correct, yes . 
Q Do you have any idea about how many people 

3 were budding medical device entrepreneurs, and I 
4 remember the -- you know, I was speaking, generally, 
5 about the challenges of doing that, and my advice to 
6 them, I remember, was to think twice, that it was 
7 harder than it looked, and it always took longer and 
8 cost more, and you were going to put your lives and 
9 your marriages at risk, and unless you were prepared 

10 to do that, you probably should think about doing 
11 something else. 
12 

13 

14 

Q Once burnt, twice shy, right? 
A Yeah . 
Q That would have been after the closing that 

15 you came up here and spoke, or do you recall? 
16 

17 

A That was after the closing . 
Q Okay. So that would have been sometime in 

18 2015. 

19 A I think that's correct . 
20 Q Was it shortly thereafter7 Do you recall 
21 or ... 
22 

23 

A I don't recall specifically. 
Q And you met the people that worked up here, 

24 Frank Patterson --
25 A Yes. 
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1 Q -- and the CFO, Ron Young? 
2 A Yes. 
3 Q And then the young Clemson grad, Lindsey, 
4 did -- she was employed during the time period that 
5 you all were funding the operation? 
6 A I think she was, yes. 
7 Q And then eventually, you know, not long 
8 a~er that, McMurray exercised his rights to take it. 
9 That's what I'm understanding you to tell me today. 

10 A Well, the last year before we closed the 
11 sale of Future Matrix we had pretty much shut down 

1 Q And she was part-time as well? 
2 A She was. 
3 Q Roughly, what was she being paid7 
4 A In the neighborhood of 120. 
5 Q Any other salaries you can recall7 
6 A No. 
7 Q And the other major overhead just would 
8 have been office space rent? 
9 A Correct. 

10 Q You all signed a lease for how long7 
11 A We did a sublease and I don't recall the 

12 operations of CreatiVasc. I mean, it had become 12 specific terms, but I think it was -- well, initially 
13 apparent to me that the product just wasn't getting 13 we were in a small office and then -- and we would 
14 done, it wasn't hitting the benchmarks, and we had 14 have been happy to have stayed there but the landlord 
15 honored our commitment to fund it to a certain level. 15 wanted to consolidate the whole floor for a large 
16 But, frankly, by that point, we were -- we were under 16 tenant, so we got pushed out there, so we had to 
17 stress in our core business and so we weren't funding 17 relocate. And then we did a sublease and I think the 
18 it . And that didn't make Steve happy but, you know, 18 term of the sublease was around four years. 
19 it was what it was. 
20 Q Were you paid any type of salary for your 
21 role with Brookhaven? 
22 A Yes. 
23 Q And what was that? 
24 Were you the CEO7 
25 A I was the Chairman of the Board and the 

Pag e 
1 CEO. 
2 Q And what was your annual salary for 2016? 
3 A I think my salary was 300,000 . 

Q And did it remain at that level? 
5 A To the best of my recollection, yes. 

Q And Altenbach was a full-time employee? 
7 A Yes. 
8 Q And what was he paid? 
9 A I'm not sure about this but I think we were 

10 paying him about 200,000. 
11 Q What were the other overhead salaries of 
12 significance for Brookhaven Medical? 
13 A Well, we had a chief financial officer and 
14 I think we were paying him about 180, maybe 200. 
1s Q What was that guy's name? 
16 A His name is Mark Morin, M-o-r+n . 
17 Q And then you all had overhead for an office 
18 in Atlanta too, right7 
19 A Right. And we had a regulatory affairs 

69 

19 

20 

21 

Q And you all had what? Five or six offices7 
A It was more than that. 
Q Okay. You said that for the last year that 

22 you all had sort of shut down CreatiVasc, and I guess 
23 that means you're referring to the 2016 time period; 
24 is that right? 
25 A Correct. 

Page 
1 Q To the --
2 A We didn't fund it anymore. 
3 Q Okay. So that means that -- I'm trying to 
4 synch up the testimony and not pitting testimony or 
5 anything like that, but Johnson testified yesterday 
6 that he had gone unpaid for a period of time -- I was 
7 thinking that was before you all came in -- and it 
B didn't seem that they got backpay. So you all would 
9 have carried their salaries, probably, through 2015? 

10 A That sounds about right. I don't 
11 specifically recall but that sounds about right. 
12 Q So, I mean, some people can stick around 
13 without being paid for a little while but the 
14 operation kept going on so someone must have picked 
15 up the funding. Did McMurray do that? 
16 A That's possible. I don't recall the 
17 specifics on it but that is -- that is a possibility, 
1s yes. 
19 Q So if that were the case, then McMurray's 

20 vice president who handled all of our FDA work, and 20 influence, if you will, or involvement was present 
2 1 she was involved in doing a lot of that support for 21 even before he officially bought it out on 
22 CreatiVasc. 22 December 30, 20167 
23 

24 

25 

Q What was that person's name? 
A I knew you were going to ask me that. 

Grace Powers. 

23 A Yeah. And now that you raise that, I 
24 think -- he was still interested in the project and 
25 now I'm -- it's coming back to me now, that I think 

71 
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1 he may have actually set up Diaxamed to continue 1 
Pag e 7 4 

Q Okay. The Customer Supply Agreement with 
2 funding that project. And then, ultimately, when he 
3 exercised his right --

We had some continuing rights and ownership 
5 but, ultimately, when we were selling our business, 
6 then that's when Brian exercised his right to -- you 
7 know. 
8 We were going to be in a minority position 
9 in Diaxamed, or in the CreatiVasc enterprise, and, 

10 honestly, I was kind of hoping we could hang on to 
11 that, because if CreatiVasc had worked, it would have 
12 been a great deal of money, and I was kind of hoping 
13 we could hold onto that as a lottery ticket, but 
14 Brian had the rights and he exercised them, and so we 
15 didn't get that option. 
16 Q So -- you had testified that you kind of 
1 7 let Steve run it. And did you ever have any 
1 8 discussions with Steve about the development work 
19 being done by my client, Sealevel? 
20 A Only at a very superficial level. 
21 Literally, as I told you earlier, when he shared with 
22 me that he had been approached by them, that they 
23 wanted to be involved in the project, they thought 
24 they could create a device to open and close the 
25 graft, and that -- you know. Basically they -- they 

Page 73 
1 wanted to come to the party and Steve was willing to 
2 let them work on it, and if they could create a 
3 product that worked, we would've been interested in 
4 using it. But, again, they never successfully 
s created a product that worked. 
6 Q So let me show you -- before I do that, let 
7 me ask you a question. 
8 Have you provided any documents to 
9 Mr. Shealy to be produced in the lawsuit? 

10 A Not to my recollection. I don't think I've 
11 been asked to . 
12 Q And then in terms of who has retained 
13 Mr. Shealy, a great decision, by the way, but who is 
14 primarily responsible for that? Is that you? 
15 A No. 
16 Q Brookhaven Medical? 
17 A I'm not exactly sure. It's my 
18 understanding that Mr. Shealy is counsel for our P&O 
19 coverage, or insurance carrier in some respect, but 
20 I'm not sure of the specifics of that . 
21 Q Okay. All right. 
22 So you don't think that -- Kirby wasn't 
23 retained by you or Brian McMurray, as far as you 
24 know. 
25 A That's correct. 

2 Sealevel, have you ever seen that, that you can 
3 recall? 

A I do not recall ever seeing it. 
5 Q So if you never saw it, then you may have 
6 never been aware of the terms included in it? 

A That would be correct, yes . 
Q What about anybody on the acquisition side 

9 of Brookhaven? Who would have been familiar with the 
10 contracts that were being acquired when you got 
11 involved with CreatiVasc? 
12 A Well, I'm sure Bob Altenbach would have 
13 reviewed -- as part of our due diligence, would have 
14 reviewed any outstanding contracts that were in place 
15 at that time . 
16 Q So since you've never saw it, I'm assuming 
17 you 're not familiar with any action that may have 
18 been taken to terminate it by CreatiVasc or 
19 Brookhaven Vascular or Diaxamed. 
20 A That's correct. I cannot testify to that. 
21 Q Do you have any specific recollection of 
22 there ever being any discussion about terminating the 
23 agreement? 
24 A I only vaguely remember Steve telling me 
25 that, you know, he had term inated it because the 

1 product didn't work. 
Pag e 7 5 

2 Q Steve testified yesterday that he was not 
3 aware of any termination of the contract under 
4 Section 12(a), which has three different options for 
s terminating, so - - but you're recalling that he told 
6 you that he had terminated it? 
7 MR. SHEALY: Object to the form. 
8 

9 

10 

11 

12 

13 

You may answer. 
THE WITNESS : Again, I have never seen the 

contract. My recollection is that he told me, 
and I'm not sure he even used the word 
terminated, but that the relationship wasn't 
working because the product wasn't working . 

14 BY MR. FEW : 
15 Q Tell me what you recall about the decision 
16 that Brookhaven -- that would have been you -- and 
17 who else would have been involved in sort of deciding 
18 to pull the plug on the CreatiVasc enterprise? 
19 A Well, it was nothing, more or less, than --
20 Steve wasn't hitting his benchmarks either, and it 
21 kept getting longer and longer and longer, and, to be 
22 candid, you know, we just lost confidence in the 
23 project, and, you know, were concerned that it just 
24 wasn't going to work, period. And by that point, 
25 when we did pull the plug on it, we had other bigger, 
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1 pressing financial concerns of our own that we were according to his testimony, was probably 
sometime in the 2016 time period? 

Page 7 8 

2 having to deal with, so we didn't have the luxury of 2 
3 continuing the CreatiVasc project even if we had 3 MR. SHEALY: Okay . 
4 wanted to. THE WITNESS : I think I can simplify this. 
5 Q So nobody raised the issue with you or 5 The answer is it was not a consideration because 

we were not -- I was not aware of any 
outstanding obligations whatsoever, so that 
didn't, in any way, shape or form influence our 
decision to pull the plug, if you put it that 

6 Altenbach of any ongoing obligations by way of 6 
7 contracts that CreatiVasc may have had with Sealevel 7 

8 of other third parties. 8 
9 MR. SHEALY: Object to the form . 9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

And, Wes, I may have misunderstood the 
question. If you 're asking about 
communications between Altenbach and other 
folks in the company, that seemed to be seeking 
to elicit attorney/client privileged 

10 way, on continuing to fund CreatiVasc, because I 
11 simply wasn 't aware of any. 
12 BY MR. FEW : 
13 Q Good enough . 
14 MR. SHEALY: That solves that. 

communication . 15 MR. FEW : Let's do take a break until 
12 :51, and then I'll be back -- we'll be back 
to --

MR. FEW : Yeah. I don't think it falls 16 
within attorney/client privileged communication 17 
to ask about the -- any communication regarding 1 8 Is that enough time or do you all need 

more? the status of a contract. If he gets into 1 9 
strategies for dealing with it, that may be 20 THE WITNESS : No . That 's fine . 
another thing, but the actual fact of the 21 MR. FEW : Let's go -- we'll go to 12:52. 
contract and the obligation and the 
responsibilities that are associated with the 
contract and their decision to pull the plug is 
not something that's privileged, in my world. 

So I think it 's -- at that level, it's a fa ir 
question. 

Page 77 

I mean, if you want to instruct him not to 
answer, that's -- if you all want to take a 
break and talk about it --

Do you need to do that? 
MR. SHEALY: I hate to hold you up, I mean , 

but . .. 
MR. FEW : I'm probably at not a bad spot to 

take a break anyway, and then try to come back 
w ith a wrap-up round . 

MR. SHEALY: Okay. Let me talk to 
Mr. Feltman about whether to assert a privilege 
there . 

Okay. Just so I'm clear, the question is 
were there any communications with 
Mr. Altenbach regarding the status of contracts 
with Sealevel and the decision to pull the 
plug. 

MR. FEW: It didn't have to necessarily be 
Altenbach . I think I may have used his name in 
the question but my question is, was there any 
awareness of obligations and to what extent was 
that considered, if at all, when the decision I 
was made to pull the plug on CreatiVasc, wh ich, I 

22 

23 

24 
(Recess in the proceedings.) 

25 BY MR. FEW: 
Page 7 9 Q I'm going to show you a document. Before I 

2 do that, let me ask you some questions . 
3 Yesterday Mr. Johnson testified that he 

signed a Nondisparagement Agreement when he was 
5 terminated on or about Ma rch 30, 2017 by Brian 
6 McMurray. Do you have any knowledge of that, 
7 Mr. Feltma n? 
e A I do not. 
9 ·, Q So if he was asked to sign a ' 10 No isparagement Agreement given the ownership 

11 timeline at's been developed that we understa 
12 whereby Mc rray and Diaxamed were in co ol of all 
13 of the CreatiVas Brookhaven Vascular as ts, that 
14 egotiated by 
15 

16 

17 

18 Q 
19 didn't ask for it --
20 A No. 
21 

22 

23 

Q 

24 So were you ever made aware of my client 
25 sending a communication to Brookhaven asking to be 
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1 reimbursed for the time that they had committed to You may answer. 

Page 82 

2 the project? 2 THE WITNESS: I can't testify to that one 

way or the other. I mean , as you can see, at 
the end of the first paragraph of 

3 A Yes. 3 

Q Okay . What do you recall about that? 
5 A I recall we received an invoice. I don't 

6 recall if it was sent first to Steve and then he sent 
7 it to us or if it was sent direct to us, but, one way 
8 or another, we were made awa re of an invoice from 

9 your client. And that's when I picked up the phone 
10 and asked Steve -- and said, what's this? And he 
il told me that, you know, there had never been -- there 

12 was never any agreement to cover your client's R&D 

13 expense, that there was an agreement, as we 

14 understood it, that if they created -- your client 

15 created a device that worked, that we were interested 

16 in using it. But again, it's always been represented 

1 7 to me that they never got a product that worked, so 

18 it was all a mute point, so we felt like your client 
1 9 was asking us to pay for their work that failed to 

20 create a successful product. And that's why I told 

21 Mr. Altenbach to send them a letter saying, no, we 

22 don't think -- we don't think we owe you this; so --

23 and that was the end of it . 
24 Q Well, let me show you the letter that I'm 
25 aware of. So I'm going to share my screen. Bear 

Page 81 
1 with me. I'm going to go with just one page of --

2 Tell me if you can see that document, 
3 Mr. Feltman . 

A Yep. I see it. 
5 Q And I can try to . .. 
6 A And I can read it. 
7 Q Okay. It's a letter dated June 28, 2017 . 

8 And before I even ask you to read it or anything, is 

9 this the letter that you -- do you think this is the 
10 letter that you were testifying about a minute ago 

11 when you told Mr. Altenbach sort of how to respond? 
12 A Yes. 
13 Q So my question is this. You didn't have 

14 any ownership anymore in CreatiVasc and neither d id 

15 Brookhaven, so why did this not get referred over to 

16 Diaxamed? 
17 A Well, I have no idea. But again, your 

18 client had sent an invoice to us and that 's why we 
1 9 responded . 
20 Q Okay. Would you agree with me that any 

21 invoice that was sent related to a contract with 

22 CreatiVasc in June of 2017 would have been the 

23 responsibility of Diaxamed, who was the owner of all 

24 of the CreatiVasc assets and obligations? Right? 

25 MR. SHEALY: Object to the form . 

5 

6 

Mr. Altenbach's letter we asked him that if 
there was any agreement supporting the invoice, 
if it existed, to send it to us, and, for what 
it's worth, your client never did . 

9 BY MR. FEW : 
0 

11 

15 

16 

17 

18 

1 9 

20 

Q Well , but ... 
A But, yet, he felt compelled to send us an 

. SHEALY: Object to the form . And to 

the extent that that question calls for the 
witness to reveal attorney/client 
communications, I would instruct him not to 

answer. 
21 BY MR. FEW: 
22 Q So answer if you can, Mr. Feltman, but, if 

23 ~ t,~-~ .~ 1Y"'·· 
J_ \'J li'iave n~a.;..J ,_._, 

25 Q Okay. So you agree with me, though, that 
Page 83 

1 you had nothing to do with the termination of Steve 

2 Johnson on March 30, 2017, right? 
3 A I believe that's correct. He was no longer 

4 an employee of mine. 
s Q Right. Because neither you nor Brookhaven 

6 had any interest, whatsoever, in CreatiVasc or 
7 Brookhaven Vascular after December 30, 2016. 
8 A I believe that's correct. 
9 Q And whatever remained of CreatiVasc and 

1 ' 

Brookhaven Vascular and their intellectual property 

and their patent portfolio, trademark portfolio, was 

acquired by Diaxamed. 
A To the best of my knowledge, yes . 
Q And I believe you said earlier that your 

1 belief is that Brian McMurray was the 100 percent 

6 owner of Diaxamed . 
7 A Again, to the best of my knowledge, yes . 

8 Q He's the 100 percent owner of ATEX. I 

1 9 believe you said that, too, right? 
20 A That 's correct. 
21 Q And he has the financial wherewith all to 

22 not really need outside investors, correct? 

23 A Well, yeah, I 'm not privy to his personal 

24 financials anymore -- well, I never have been -- but, 

25 you know, I have always had the impression that that 
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THE WITNESS : Again, I don't understand 1 was the case, yes . 
2 Q Okay. All right. 

MR. FEW: So that's Plaintiff's Exhibit 10. 
4 We'll keep the same numbers, just that one page. 
5 BY MR. FEW: 

Q You realize that if you all had told us in 
7 June of 2017 that Diaxamed was the proper owner, you 
8 might not have gotten sued in this case. 
9 MR. SHEALY: Object to the form. 

10 BY MR. FEW : 
ll Q Do you agree or disagree with that, 
12 Mr. Feltman? 
13 

14 

A I don't have any comment. 
Q You should be able to see a Nondisclosure 

15 Agreement that was produced by Mr. Shealy's office in 
16 this case. Were you aware of this Nondisclosure 
17 Agreement between Sealevel and CreatiVasc? 
18 A No. 

MR. FEW: That will be Exhibit 12. 
(Nondisclosure Agreement marked 

Plaintiff's Exhibit Number 12 for 
identification .) 

19 

20 

21 

22 

23 

24 

25 

MR. FEW: This is a duplicate of an exhibit 
yesterday but I'm going to mark this 13 because 
this one was produced, Kirby, by your office and 

Page 85 
it has signatures of all parties. 1 

2 

3 

(Customer Supply Agreement marked 
Plaintiffs Exhibit Number 13 for 

4 identification .) 
s BY MR. FEW : 
6 Q Mr. Feltman, this is the Customer Supply 
7 Agreement. I'm going to scroll through it and then I 
8 think you -- you can tell me to stop, but you 
9 testified that you've never seen this before and that 

10 you weren't aware of the specifics ; is that correct? 
11 A Keep going . 
12 That is correct. I don't think I have ever 
13 seen this document. 
14 Q You did have awareness of it to the extent 
1s that Steve Johnson talked to you about it but you 
16 just weren't aware of when it was executed or what 
17 provisions were included in it; is that right? 
18 A I've never personally seen this document 
19 before. 
20 Q But this document was the genesis of the --
21 it was the result of the NDA, I guess, and this 

1 

2 

3 
what's in this document. I've never read this 
document. 

4 BY MR. FEW: 
5 Q Okay. You have no reason to doubt that 
6 this was a binding obligation that CreatiVasc had 
7 entered into prior to Brookhaven acquiring CreatiVasc 
8 in March of 2015? 
9 A Again , I have never reviewed this document. 

10 Personally I don't have any idea . 
il MR. FEW : This is a two-page document that 
12 

13 

14 

15 

16 

we'll mark as Exhibit 14, a letter from Sealevel 
with the attached invoice. 

(Letter from Sealevel with invoice 
marked Plaintiffs Exhibit Number 14 for 
identification .) 

17 BY MR. FEW: 
18 Q Have you ever seen this? 
19 A No . I've never seen it. 
20 Q Do you think this is what you were advised 
21 of by Mr. Altenbach, though? 
22 A Well, again, I don't recall specifically 
23 if --
24 This was sent to -- yeah. This, 
25 apparently, was sent directly to us, yeah . So yes, 

Page 87 
1 that would be the case. Yes. 
2 Q This is the one where you confirm with him 
3 and you told him to write the letter that we have 
4 marked as Exhibit -- the first one I showed you 
5 today -- I think it was 7 -- like two days after 
6 this. 

A Well, yeah . I think, as I testified, when 
B we got this, I'm sure the first thing we did was call 
9 Steve Johnson and say what's this. 

10 Q Now, it says, Diaxamed is not interested in 
11 engaging and the Supply Agreement was not assumed by 
12 Diaxamed. 
13 Do you have any knowledge of that 
14 allegation, that it was not assumed by Diaxamed 7 

15 A I do not. 
16 Q What type of documentation do you think 
1 7 would have existed to indicate the timeline of when 
18 Brookhaven made the decision that you've talked about 
19 today to sort of give up on CreatiVasc and Brookhaven 
20 Vascular? 
21 A I don't know. I remember we had an 

22 was -- sets forth the rights of the parties between 22 off-site two-day planning session over at the 
23 CreatiVasc and Sealevel. You understand that, right? 23 University of Georgia Continuing Center for 
24 MR. SHEALY: Object to the form . 24 Education, and Steve was there, and we kind of had 
25 You may answer. 25 everybody present in all aspects of our business. 
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1 And Steve got up and gave a presentation with his 
Page 90 

1 communicated to me that we didn 't have any obligation 
2 development timeline, his Gantt chart. 2 to -- unless as, if and when they could produce a 
3 And he had, just the month before, given me 3 product that was successful, that worked, and it was 
4 a briefing, and this time when he did this 4 represented to me that they never did . --------i 

5 presentation, he had moved a critical benchma rk out a 
6 full year, and that kind of did it fo r me. He didn 't 
7 tell me in advance he was doing that so it meant the 
B project was at least a year further away from 
9 commercialization . And , you know, I don't recall the 

10 precise dates of that but that was kind of the straw 
11 that broke the camel 's back for me, that, at that 
12 point, I just lost faith in the project and in his 
13 ability to execute on it. 
14 Q Brookhaven would have some records to 
15 indicate, you know, invoices paid to cover the travel 
16 costs and so forth of doing that, that --
17 A Well, I actually have no idea. I mean , I 
18 haven't -- you know it's been eight years. I don't 
19 know . 
20 Q Is that the only time you all did that type 
21 of retreat, or whatever? 

-5 Q So you just relied on what Mr. Johnson told 
6 you was the scope and extent in terms of the 
7 agreement with Sealevel. 
8 

9 

A That's correct. 
Q But you knew it wasn't a handshake deal, 

10 right? 
11 A Initially I did not. I mean, I -- if there 
12 had been any material binding contract, I think I 
13 would have been made aware of it before and probably 
14 would have had to have approved it before that was 
15 entered into; so .. . 
16 Q Well , the contract that I showed you -- we 
17 can go back to the screen share -- it was executed on 
18 October 28, 2014, which was several months before 
19 Brookhaven took the official legal interest in 
20 CreatiVasc on March 5, 2015, right? 
21 A If those dates line up, I would agree with 

22 A It was, yes . 
23 Q Do you personally have any documents that 

22 that, yes. I--"" _. 
23 Q But there were some amendments that were 

2 4 relate to the lawsuit? 
25 A To this matter? 

Page 8 9 
Q Yes. 

2 A No. None. 
3 Q Everything would be in the possession of 
4 one of the Brookhaven entities; is that right? 
5 A I have no idea , to be honest. 
6 Q Okay. You have testified about what you 
7 have understood Sea level did or did not do, correct? 
8 A I have testified as to what Steve Johnson 
9 told me about that, yes . 

10 Q Yeah. So the best you can, tell us what 

24 executed after that. Do you have any knowledge of 
25 those amendments being executed? 

Page 91 
A No, I do not. 

2 Q Do you know if Bob Altenbach had any 
3 knowledge of those amendments? 
4 A Not to my knowledge . 
5 Q Would you expect that Steve Johnson , or 
6 whoever on behalf of CreatiVasc that was signing 
7 amendments to agreements during the time period that 
8 CreatiVasc was owned by Brookhaven, that Altenbach 
9 would have been consulted? 

10 

11 you can remember about what Steve said and when he 11 

MR. SHEALY: Object to the form. 
You may answer. 

12 told you, and those conversations . But, for right 12 THE WITNESS : The honest answer is I don 't 
know, and , I guess, not necessarily. But again , 
if it were something that was material, I would 
think yes . But again, I'm not aware of any of 

13 now, for the purposes of this question , please just 13 

14 focus on what you r understanding was of what Sea level 14 

15 had done, what was successful, what was not 15 

16 successful, so on and so forth . 
1 7 A Well, again, I don 't have any recollection 
18 of ever meeting your client or -- certainly not the ir 
19 company . I remember Steve telling me that he had 
20 been approached by them, that they knew about the 
21 CreatiVasc project, that they had some ideas, they 
22 thought they could be helpful, you know, and they 
23 wanted to earn a seat at the table, if they could 
24 develop the product ; so, that led to whatever the 
25 relationship was. But, you know, it was also 

16 these and I can't speak to any communication 
17 that Steve may have had with Bob Altenbach. 
18 BY MR. FEW : 
19 Q McMurray was one of the large investors in 
20 the CreatiVasc aspect of the 2015 fundraise, right? 
21 A McMurray was a major investor in Brookhaven 
22 Medical. At that point, I don't think he had made 
23 any direct investment in CreatiVasc. 
24 Q But, at some point in time, he put that 
25 extra two million in and he kind of started to focus 
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Page 92 Pag e 94 1 his sights on the CreatiVasc opportunity rather than 1 Steve Johnson . 
2 putting money into Future Matrix, which didn't really 
3 need the capital at that point. Is that a fair 
4 statement? 
5 A No, I would not characterize it that way. 
6 He certainly was interested in all of the elements of 
7 our business . 

2 A That's correct. 
3 Q Were you aware of Frank Patterson spending 
4 substantial time at the Sealevel facility? 
5 A No. 
6 Q All right. You understand and agree with - 7 me that dedicating engineers to work on a project has 
s a cost associated with it, right? 

' I 

s Q Well, you seem to recall that he negotiated 
9 himself into a position that enabled him to just buy 9 A In general, yes . 

10 CreatiVasc from Brookhaven for, roughly, $250,000 in !10 Q Yeah. I mean, the numbers that I have 
11 December of '16, right? 11 brought up --
12 A Yes, but he did that, I think -- in the 12 These are my client's Interrogatory 
13 context of it, he began to fund the CreatiVasc 
14 project when we no longer had the interest or the 
15 resources to do it; so .. . 
16 Q And you believe that he was funding the 
11 CreatiVasc project even before he did that closing on 
1s December 30, 2016, right? 
1 9 A I think Diaxamed was created prior to that, 
20 yes . 
21 Q Well, I mean, Diaxamed was just the vehicle 
22 for McMurray to take ownership, right? 
23 A That's my understanding, yes. 
24 Q Do you know if the money what was provided 

~3 Responses setting forth the manhours that were 
14 dedicated to the contract that, from your testimony, 

5 CreatiVasc just walked out on without giving us 
6 notice . So, similarly, the people in Texas would be 
7 able to do the same thing, right? They would be able 
s to ask the ir engineers to account for their time and 
9 assign a value of what that was worth in the 

, o marketplace as well as calculating how much 
1 out-of-pocket money they spent in reliance on that 

, 2 contract, right? 
, 3 MR. SHEALY: Object to the form . 

4 THE WITNESS : Well, with respect to Future 
25 prior to the closing was pursuant to some type of a 5 Matrix in Texas, it was never that formal . I 

Pa ge 93 
1 loan from Diaxamed or was it just provided as like a 1 

Page 95 mean, we owned both companies so we weren't --
2 handshake or a verbal agreement? 2 it never got to the point where we entered into 
3 A I don't have any recollection of the 3 any kind of internal contractual agreement, so 
4 specifics of how that was done . 
5 Q Because basically, after the two -day 
6 conference in Athens, you guys weren 't going to pay 
7 Johnson and all of the salaries anymore, right7 
s A That's basically correct . I don't recall 
9 the specifics of when we cut everything off but I do 

4 there was nothing specific there. 
: 5 BY MR. FEW: 

6 Q So to the extent that Steve Johnson was 
7 mistaken in the way he chose to handle the contract 
s with my client as far as terminating it or any other 
9 provision and related to it, that's what we're stuck 

10 remember that being the day that I made the decision 10 with, right7 Because you relied on him to meet the 
1i myself that, you know, I didn't want to support this 
12 going forward. 
13 Q The runway was getting longer and longer, 
1 4 right? 
15 A Correct . 

1 terms that were set forth in the contract, right? 
2 MR. SHEALY: Object to the form. 
3 

4 

5 

THE WITNESS : I can 't really add anything 
to that other than yes, Steve was my only source 
of information about th is matter. I 1 6 Q Okay. And as far as my client is 6 BY MR. FEW : 

t 11 concerned, you 1·ust relied on what Steve Johnson told 
1
17 

[ 18 you . ts 
) 1 9 A That's, essentially, correct, yes . j1 9 

!
~ 20 Q So you're not really aware of the scope of 20 

21 work that Sea/eve/ was engaged in with CreatiVasc 1 21 
22 because you never saw the agreement, right? j 22 

1 23 A That's correct. __J, 23 
r1---

24 Q To the extent that you were aware of the 24 

Q Okay. Give me one second, please. 
What parts of the CreatiVasc Hemoaccess 

Device prototypes did you ever see? 
A I'm not sure. I mean, I certainly saw 

certain -- I saw some prototypes, but, you know, 
never a finished product . I mean ... 

Q Describe what you recall seeing . 
A I seem to remember an early prototype where 

25 scope of work, you would have learned that through 25 they were using, actually, needles to inflate and 
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Page 96 1 deflate the balloons which led to the desire to 

2 develop an external valve activation system, and I 
3 think that's what led to the relationship, whatever 
4 it became with Sealevel, but I don't recall ever 
s seeing -- I don't recall seeing a functioning 
6 prototype of it. 
7 Q Did you ever see any prototype in any shape 
s or form that was the product of what my client had 
9 prepared that you just described as the external 

10 valve activation system? 
11 A I don't specifically recall any. I mean, 
12 it's possible I may have but I don't honestly 
13 specifically recall seeing one. 
14 MR. FEW : Ladies and gentlemen , that's all 
15 that we have for today. 
16 Mr. Feltman, thank you very much for your 
1 7 patience and your attentiveness, and I think 
18 we're done unless Kirby has questions for you . 
19 MR. SHEALY: I do not have any questions. 
20 Thank you . 
21 THE COURT REPORTER: Mr. Shealy, can you 
22 tell me what you need from this deposition? Do 
23 you need a copy7 

24 MR. SHEALY: Yes, I definitely need a copy, 
25 but I don 't need the rough dra~ or anything 

1 

2 

3 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Pag e 97 like that. 
THE COURT REPORTER: Absolutely. 
Okay. Thank you. 
MR. SHEALY : Thank you very much. 

(Witness excused.) 

(Deposition was concluded at 1 :35 p.m.) 
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Page 4 

PROCEEDINGS 
1 arbitration and give a deposition for that 
2 arbitration, or just one of those two? 
3 A Both . 

Page 6 

THE COURT REPORTER: Mr. McMurray, please 4 Q Both. Okay. So you had two times that 
5 

8 

9 

10 

11 

12 

13 

14 

raise your right hand. Do you solemnly swear 
the testimony you are about to give will be the 
truth, the whole truth, and nothing but the 
truth, so help you God? 

THE WITNESS : I do . 

BRIAN MCMURRAY, having been first duly 
sworn, is examined and testified as follows: 

EXAMINATION 
15 

16 BY MR. FEW: 
17 Q Thank you. Good morning, Mr. McMurray. 
18 My name is Wes Few. I'm a lawyer in Greenville, 
19 South Carolina. And I don't think we have ever met 
20 before, have we? 
21 A Not that I'm aware of. 
22 Q Okay. Could you tilt your screen perhaps, 
23 because we're kind of catching the bottom portion, 
24 just so that we can see each other completely if 
2s that's not too much trouble. Thank you. And have 

1 you ever had your deposition taken before? 
2 A Yes. 

5 

Q Approximately how many times7 
A Three . 
Q Three . And were you a party to any of 

6 those cases or just a witness? 
7 A A party. 

Page 5 

8 Q Okay . When was the last time you had your 
9 deposition taken? 

10 A About five, six years ago. 
11 Q And what kind of case was that7 
12 A It was an international business dispute. 
13 Q And were you a party individually, or was 
14 it one of your companies? 
15 A It was one of our companies . 
1 6 Q Which one? 
17 A McMurray Fabrics. 
18 Q Where was that action pending? Do you 
19 remember? 
20 A It was in Washington, D.C. It was a --
2 1 what do you call it -- arbitration. 
22 Q Okay. Was McMurray Fabrics the Plaintiff 
23 or the Defendant? 
24 

25 

A The last one, we were the Plaintiff. 
Q And then -- so, did you testify at the 

s you were under oath on that one . And so that 
6 resolved what? Sometime around 2017? 

A '16 or '17 . It all gets hazy in the past . 
8 Q Understood. And then, so there's two 
9 other times that you've been deposed. When was --

1 0 going from the present into the past, when was the 
11 next most recent one7 
12 A Would be in the 2012, '13 timeframe. 
13 Q And were you a party, or was one of your 
14 companies a party to that case? 
15 A Yes. 
1 6 Q And where was that case pending7 
17 A Washington, D.C. 
18 Q Okay . 
19 A Also an arbitration . 
20 Q What's the connection to Washington, D.C.? 
21 A That was where the agreement stated that 
22 any disputes of the contract would be addressed in 
23 arbitration . 
24 Q Okay. All right. And so, in that case, 
25 who was the party7 

Page 7 
1 A McMurray and our company, McMurray 
2 Fabrics. 

Q Okay. And do you recall if you all were 
4 the Plaintiff or the Defendant? 
5 A We were the -- we were the Defendant on 
6 that one. 
7 Q Okay. 
8 A And to be specific, we have a subsidiary 
9 MFI Products at McMurray Fabrics, and they are both 

10 parties to both of those --
11 Q Got it . 
12 A -- situations . 
13 Q And McMurray Fabrics makes products for 
14 the medical industry; is that right? 
15 A No. We primarily make products for the 
16 automotive, the specialty garment industry. We do 
17 make some things for medical like liposuction 
18 garments, fabrics and things like that, high-end 
19 bathing suits, fiberglass composite fabrics and 
20 other specialty highly-engineered fabrics . 
21 Q And what is the relat ionship between ATEX 
22 and McMurray Fabrics, if any? 
23 A The only relationship is they're both 
24 owned by my family . They're completely separate 
25 companies. 
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Page 8 Page 10 
1 Q Okay. And what does ATEX do primarily? 1 point in time just for the record . So it's just the 
2 A ATEX makes long-term human-implantable 2 five of us here . And you don't have any outside 
3 components out of fibrous structures. So we make 
4 artificial arteries, skirts for heart valves, 
5 sutures for rotator cuff repairs, other general 
6 surgery items and things like that . 
7 Q Very well. Okay . And then I think you 
8 said you had three depositions, and you told me 
9 about two. So when was the other one, if you can 

10 recall? 
11 A That would have been back in the late 
12 80's. 
13 

14 

Q And what did that involve? 
A It might have been early 90's. It was a 

1s contractual issue with a contract that we had with 
16 one of our customers on pieces of equipment that we 
17 both had invested in . 
18 Q Okay. And when you say "we," are you 
19 talking about McMurray Fabrics? 
20 A Yes . 
21 Q Okay. All right. Well, thank you for 
22 that. I'm going to go back to a few background 
23 things. Hopefully, won't have any issues with this. 
24 And Kirby may have gone over some of these things 
25 with you . 

Page 9 
1 But now that the deposition has started, 
2 you're not supposed to talk with anybody about your 
3 testimony during any breaks or anything . You're 
4 aware of that, right7 
5 A Yes. 

Q Actually, I guess you could do it, but 
7 then I could ask you questions about what you talked 
8 about and then we would be here longer. And I've 
9 never met anybody in a deposition that wanted that 

10 to happen. So, I just encourage you not to do that. 
11 To the extent I'm the person this can give you 
12 advice, that's free advice . 
13 And then I call that the Atlanta Braves 
14 rule, because before Zoom depositions, we used to --
15 the men would always go to the bathroom together on 
16 a break . And I would have to tell people that all 
1 7 we can talk about is the Braves. But we won't talk 
18 about them since they didn't win the World Series. 
19 But, in any event, let's get a roll call, 
20 too . So we've got Jenny, you're by yourself; Kirby, 
21 by yourself; and, Brian, you're by yourself today7 
22 

23 

A Yes . 
Q Mr. McMurray? Okay. And then I'm here 

24 with Tom O'Hanlan. He's working on a biscuit over 
25 there. But I'll have him show who he is at some 

3 influences where you are, do you, Mr. McMurray7 
4 A My Golden Retriever is sleeping alongside 
5 my desk. But besides that, no . 
6 Q I have a Labrador puppy that insists on 
7 getting on my left foot when she gets up underneath 
8 me. So -- but okay. What have you done to prepare 
9 for this deposition? 

10 A I had a brief conversation with Kirby last 
11 week. 
12 

13 

14 

Q Okay. Have you reviewed any documents? 
A I have not. 
Q Have you reviewed any deposition 

1 5 transcripts? 
16 A I glanced at one of them . 
17 

18 

19 

20 

Q 
A 
Q 
A 

Which one was that? 
I think it was Mr. O'Hanlan's . 
Any others? 
No. 

21 Q Do you recall ever meeting Tom O'Hanlan or 
22 anybody involved with Sealevel? 
23 A I do not. 
24 Q Did you ever come down to Greenville, 
25 South Carolina as a part of the involvement that you 

1 or your companies had with CreatiVasc or the 
2 Brookhaven entities7 

A At the beginning we went to Atlanta. Yes. 
4 We did go to Greenville. 
5 Q And would that have been -- I have 
6 information that there is, I think -- and so, of 

Page 11 

7 course my job is just to ask the questions and your 
8 job is to answer them. But sometimes if I think I 
9 can help us out and if I'm fairly certain that I'm 

10 right, which is not often. But there was a meeting 
11 in maybe late 2015 down in Greenville? Do you 
12 recall that7 
1 3 A No. 
14 Q Okay . What do you recall about any trip 
15 that you individually took to Greenville, South 
16 Carolina that had any relationship or relation to 
1 7 CreatiVasc or the parties to this lawsuit? 
18 

19 

A In what timeframe? 
Q Well, my understanding was that you only 

20 came to Greenville one time. Was that not what you 
21 testified to a moment ago? 
22 A When it was CreatiVasc. I mean, later on, 
23 when DiaxaMed got involved -- I'm just trying to 
24 understand your question -- you know, I went down to 
25 Greenville, you know, more times once that took 
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1 place . 
2 Q Got you . Thank you for that 
3 clarification. I really appreciate that. It won't 

4 be the first time that I think I know where we're 
5 going but I 'm wrong . 

Page 12 

(e-
7

6 So, DiaxaMed got involved, I think, 
according to the documents, around December 30th of 

8 2016; is that right7 
9 A That sounds correct. 

10 

li 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Jl 
22 

Q Okay. And who is the -- who is or are the 
owners of DiaxaMed? 

A DXM Holdings. 
Q Who is that? 
A That's an LLC. That's a holding company. 
Q Who are the owners of DXM Hold ings? 
A My family now owns DXM Holdings . 
Q And when you say your family, who all does 

that encompass? 
A My wife and I. 

Q Okay . Anybody else? 
A No . 
Q And when you say your family owns these 

23 other companies, would that refer to your wife and 
24 yourself as well? 
25 A Yes . 

.,/ 

Page 14 
1 A I'm not -- I'm not sure which one of them 
2 would be. It's somebody that doesn 't work with us 
3 anymore. But I'm not sure which one it was. 

4 Q Do you recall the general timeframe? 
5 A I do not. 
6 Q Do you recall who the contact person was 
7 at CreatiVasc? 
8 A It was our technical guy. Names are not 
9 my strong suit. I can picture him in my mind, but 

10 r ight now I can't remember his name. 
li Q Would that be Frank Patterson 7 

A Yes. 12 

13 

14 

15 

i6 

17 

18 

19 

20 

21 

22 

23 

24 

Q Okay. Did you ever meet Frank Patterson 
in person? 

A Yes . 
Q Okay. And you said it was at a trade 

show. Do you have recollection of whether that was 

in Las Vegas, Indianapolis, you know, Wisconsin, 
Miami; wherever it was? 

A I think it was in Boston, but I couldn't 
be a hundred percent sure . 

Q What was the -- do you recall the subject 
matter of the trade show? I guess it was something 
involving medical devices, wasn't it? 

25 A It would have been. That's the trade 
Page 13 Page 15 

1 Q Okay. 1 shows that people -- business development people 

2 A Some of them are owned by me exclusively. 2 from ATEX go to . 

3 Some are more owned by us together. But nobody else 
4 in our family is involved . 
5 Q Do you have any children? 
6 A We do. 
7 Q Okay . What are their ages? 
8 A 28, 26, 24, and soon to be 22 . 
9 Q Any of them live in South Carolina? 

10 A No. 
11 Q Any of them work for the company, for any 
12 of your companies? 
13 A No. 
14 Q Okay. So, what was the first involvement 
15 that you can recall that you or anyone as a part of 
16 your group, your companies, had by way of 
1 7 communications to become aware of the existence of 
18 CreatiVasc or Brookhaven or this hemoaccess device? 
19 A So, one of our business development 
20 people, I believe, ran into one of the CreatiVasc 
21 people at a trade show. And they requested 
22 assistance for one of the components that they were 
23 looking to use for the hemoaccess device . 
24 Q And do you recall the names of those 
25 persons? 

3 Q Do you know offhand how many different 
4 associations or groups put on those type of trade 
5 shows within that industry that the ATEX people 
6 would have been attending? 
7 A Well, MD&M has kind of consolidated a lot 
8 of them . But there is a lot of smaller ones. I 
9 normally do not go to the trade shows. So I really 

10 couldn't speak to that . 
11 THE COURT REPORTER: Excuse me . I didn't 
12 

13 

14 

15 

16 

hear what you said. "Kind of consolidated a 
lot of them ." I didn't hear before . 

THE WITNESS : MD&M is some sort of group 
that's been consolidating trade shows. 

THE COURT REPORTER: Thank you. 
17 BY MR. FEW: 
18 Q Is that a group within the medical device 
19 industry, or is that a group within the trade show 
20 industry? Or do you know? 
21 A I think it's the trade show industry. But 

22 I -- I don't know for sure. 
23 Q How many business development people does 

24 ATEX employ currently? 
25 A Two. 
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Page 16 Page 18 
Q Okay . And then do you have any other Q And are all of the companies that you're 1 

2 affiliated with located in the North Carolina -- in 
3 North Carolina? 
4 A We have locations in other places. But, 
5 yes, they're in North Carolina. 
6 Q The operational headquarters is in North 
7 Carolina? 
8 A Yes. 
9 Q Are there different operational 

10 headquarters, or are they all kind of under one 
11 roof? 
12 A 
13 Q 
14 A 
15 Q 

They're different. 
They're different locations? 
Yes . 
And what are the -- is the corporate 

16 structure usually North Carolina, or is it like 
1 7 Delaware, or do you know7 

2 formal degrees? 
3 A No . 
4 Q Okay. And then in '86, what did you do7 
5 I guess you started a career shortly after that7 
6 A Yes . 
1 Q And where did that start7 
8 A General Motors in Warren, Michigan, at 
9 the ir Technical Center. 

10 Q How long did you work there7 
11 A A little over a year. 
12 Q And what did you do after that7 
13 A I came back to run McMurray Fabrics. My 

14 father passed away unexpectedly of a heart attack. 

15 Q I'm sorry to hear that. And so, what was 
16 the business of McMurray Fabrics at that time, 
17 around, I guess, 1987, 19887 

18 A We have different ones . We have different 18 A Yeah . We had 23 people. And we made 
19 ones . -

r--- 20 

21 
Q So, how long has ATEX been in business? 
A Started in '99, 2000 timeframe . So, 

22 what 's that? 20, 23 years? 
23 Q Was it started by you7 

19 fabric for bras and fiberglass cast tape for broken 
20 arms and legs. 
21 Q And when you came back, did you have to 
22 take the helm of the company? 
23 A Yes . 

24 

,._.. 25 
A Yes . _,. 24 Q Do you have any other siblings that were 

Q Okay. And what's your backqround7 Like, 25 involved in the business? 
Page 17 

1 where did you get a -- I'm assuming you have one or 1 A I do not. 
Page 19 

2 more college degrees based on the industry that 2 Q Okay . And so, McMurray Fabrics is still 

3 you 're in and your -- what you 've accomplished . 
4 A I have a degree in textile technology from 
5 NC State . 
6 Q They won the Textile Bowl th is year. 
7 A We did . Doesn 't happen very often . It's 
8 the first time in my life that I've seen us beat 
9 Clemson in the first one . So that was a big deal 

10 for me. I'll tell you , when we went two years ago, 
11 it was so dirty that the textile school up here had 
12 to polish it up quite a bit. So, it's a nice Bowl. 
13 Q Yeah . When I was in school at Clemson in 
14 the mid to late B0 's, I think Dick Sheridan who was 

15 the Furman coach beat us, like, four years in row . 
16 So, you may have been part of those celebrations . 

11 A Coach Sheridan was a fine gentleman, yes . 
18 A good coach . 
19 Q Yeah. And then Mike O'Cain took over, I 
20 believe, didn 't he7 
21 A Yeah. We had the doldrums for a long 
22 time . 
23 Q Yeah. He didn't do quite as well. What 
24 year did you graduate from NC State? 
25 A 1986. 

3 in existence . Approximately when was it founded or 
4 did it begin operations? 
5 A 1968. 

6 Q And then you formed ATEX in, you sa id, 
7 '99, 2000 time period? 
8 A Correct. 
9 Q And what was the business of ATEX at its 

10 inception? 
11 A The same th ing that it is today in a 
12 smaller form. We were making -- we found out at 
13 McMurray Fabrics we were actually making some 
14 fabrics fo r human-implantable applications, and 
15 which we weren 't comfortable doing . 
16 And Konni and I had to make a decision if 
1 7 we were going to continue to do that or not. And we 

18 did . So we formed ATEX . So ATEX has always been in 
19 the same business. Obviously, it's much more 
20 diverse and complex now than it was in 2000 . But 
21 it's always been the same focus . 
22 

23 

Q Is Konni your wife? 

A Yes . 
2 4 Q Is she involved in the operations of the 
25 business? 
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Page 2 0 
A No. 

2 Q Okay. 
3 A That's spelled K-O-N-N-I. 

Q She appreciates that, for sure . Konni 
5 probably still has the final say-so on a lot of 
6 things other than just in the household, I'm sure. 
7 You 't have to answer that. But -- so, ATEX at 
8 some point in time, like you've testified, became 
9 involved or made contact or was contacted by 

re I understood your question. 

5 initial 
6 

e glad to . I'll be glad to . 

hen you say "agreement," there was a 
ly agreement that had --

Right . And I think -- I'm pretty sure 

10 CreatiVasc at the trade show that you thought was in 10 I've got that in the exhibits; but, unfortunately --

11 Boston, but you're not sure. And you're pretty sure il COURT REPORTER : He froze there for a 

12 that was the first contact with CreatiVasc? 
13 

14 

A 
Q 

Yes. 
And it was CreatiVasc at that time, right? 

12 second . I don't know if he said anything. 
ESS: I said there was a supply 

14 

1s It was not under a Brookhaven name or anything like 15 

agreement. Tha .c:::::::__,---
~ffiftt"-ER-:-6~6u . 

16 that? 
17 

19 

A That's correct. 
Q Okay. And --
A To the best of my recollection, that's 

2 0 correct. 
21 Q And so, I'm not sure how big the -- or 
22 what the chain of command is. But at some point in 
23 time you then became aware of an opportunity to 
24 become involved as, like, a collaborator on product 
25 development with CreatiVasc. Is that what the 

Page 21 
1 initial focus was? 
2 A To collaborate on a component of their 
3 device. That's correct. 
4 Q And which component was that? 
5 A It was the actual valve assembly. 
6 Q And what would that be made up of? 
7 A Well, it went through, you know, different 
8 iterations. But kind of the iteration that was 
9 landed upon was a balloon inside of the valve 

10 assembly. The initial iteration, they were actually 
11 collapsing the shunt down, and they found out that 
12 it wouldn't open back up. But they tried some 
13 things to get it to open up, but it didn't work. So 
14 they changed direction . 
15 Q So, what was the first -- were you 
16 involved in the decision for ATEX to get involved in 
17 that collaborative process --
18 A Yes. 
19 

20 

21 

Q -- to address the valve assembly? 
A Yes. 
Q Okay. And what do you recall that you did 

22 prior to there being some documentation of what the 
23 plan was going to be between CreatiVasc and ATEX 
24 going forward initially? 
2s A Would you repeat that, please? I'm not 

16 BY MR. FEW : 
17 

18 

19 

Q And do you recall the date on that? 
A I do not. 
Q I'll figure that out. And who was the 

20 first person that you can recall dealing with at 
21 CreatiVasc? 
22 A We dealt with Frank Patterson. I may not 
23 have dealt with him. I met Frank. But my people 
2 4 would have -- you know, he was the main contact. 
25 When DiaxaMed took over on basicall 

Page 23 
1 December 30th of 2016, did Frank Patterson stay on? 
2 A Not -- if he did, it wasn't for a long 
3 period of time. I -- I don't recall. 

Q At some point in time you met Steve 
5 Johnson, right? 
6 A Yes. 
7 Q And he was more of the business contact 
8 for CreatiVasc. Is that a fair statement? 
9 A Yeah. I would say that characterizes it 

10 pretty well. 
11 Q Did you ever meet him in person? 
12 A Yes. 
13 Q Would that have been in Greenville or 
14 somewhere in North Carolina or Atlanta, or do you 
i5 recall? 
16 A Well, he -- I know he came to visit us at 
17 ATEX . And again, it depends on what t imeframe 
18 you're talking about. When DiaxaMed got involved, I 
1 9 obviously met him in Greenville . And I also would 
20 have met him in Atlanta . 
21 Q Okay. And did he -- the relationship 
22 between DiaxaMed and Johnson was terminated, I 
23 believe, around March the 30th of 2017. Does that 
24 sound right? 
25 A Yes. 
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Q And you were involved in the decision to 

2 terminate him; is that right? 
A Yes. 

And so what -- who all remained in ter s 
5 of ersonnel at DiaxaMed beginning, say, on pril 
6 the stof2O17? 

A Well, Lindsay was there. 
8 remem er. There was a young guy. Lik , names are 
9 not my s ong suit. Brought in a gentle an named 

10 Bob . 
11 Q 
12 A Yes. 
13 couple of other nior engineers th t were there. 

Q And they did the oper / is Chad Clark? 14 
15 
16 
17 
18 
19 

Was that the young an's name. 
A Chad Clark. OU. 

Q Is he a Cle 
A Yes. 
Q 

20 Did she work for the 
21 A 
22 

23 Q Okay. And t n there 1s Victor Kasler7 
24 A Yeah . Like r /2a1d, there wa a couple of 
25 Junior engineers . r /wouldn't know t 1r names. 

Q Okay. 
2 ring a bell7 
3 A No. 

Q 
5 A 
6 Q 
7 there? 

u know how long she would have w 

Page 25 

A I'd say a year, year-and-a-half. 
Q Where was she located? 

Page 26 

2 

3 A She worked -- she lived remotely . I don't 
4 remember where she lived, but she did live remote. 
s She came in the office some, but she did a lot of 
6 her work remote . 
7 

8 A 
9 Q 

10 A 
11 

And the operations, there was an office in 
4 Greenville that DiaxaMed had; is that right? 

A That's correct . 
Was it over at that Patewood complex where 

tiVasc had previously been located? 
I 8 A That's correct. 1, 

9 Q A so DiaxaMed assumed any lease tha. 
o CreatiVasc w Id have had over there initially?/ 

A I think -- don't know if they assumed it 
2 or wrote a new leas I know that Diaxaivied needed 

23 more space than Creat asc had origir:ally . 
24 Q Did DiaxaMed stil ave a.,p-~esence in 
5 Greenville, South Carolina? ,/ 

3 A 

5 

6 

7 / Q 

Page 27 

8 A 
9 Q 

10 A 

8 \ :'. A 
Q 
A 

years. 

And what does Bob do? 
Bob is a CEO of DiaxaMed. 
And how long has he been with DiaxaMed? 
A couple of years; two, two -and-a-half 

20 
21 
22 

She was one of the more senior engineers 
orked with Chad . She was there probably for a 

cou le of years. 
Q Was she hired initially by DiaxaMed and --

or do you recall? I'm just trying to figure out if 
she was part of the CreatiVasc team when you all --

12 
13 

Q And what age is Bob, if you know? 
A I'd say he's in his mid sixties. 

14 Q And do you know where he worked prior to 
15 becoming the CEO of DiaxaMed? 
16 A Yeah. He was the CEO of a company called 
17 4C Medical. 

I think she was hired by DiaxaMed ._----,- - 1---18 Q 4C? 
A Yes. . And then Chris Nowic 19 

And how long was she employed? Do you 

20 
21 
22 

Q Like the number 4, the letter? 
A Correct. 
Q And what did that company do? 

23 A They're developing a transcatheter heart 
24 valve . 

25 know? 2s MR. FEW: Where is that coming from 7 
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1 

2 

3 

5 

6 

8 

9 

10 

Pa ge 2 8 
THE WITNESS: Not me. 
THE COURT REPORTER : Not me . 
MR. SHEALY: What you hearing, Wes? 
MR. FEW : I just heard some women, like, 

talking at the coffee maker sort of thing . Did 
you all hear that? 

THE COURT REPORTER: Yes. 
THE WITNESS: Yeah. 
MR. SHEALY: It may be Lindy next door. 
MR. FEW: Okay. Well, it's gone away. 

ii BY MR. FEW: 
12 Q Who else works for DiaxaMed now? 
13 

14 

15 

16 

A A gentleman named Ronald Burke. 
Q Ronald? 
A Burke . 
Q And what does he do7 

17 A He is the technical coordinator, I would 
18 say, of things. 
19 Q Okay. How long has he been working for 
20 the company? 
21 A A year-and-a-half maybe. Two years, a 
22 year-and-a-half, something like that. 
2 3 Q And what kind of background does he have? 
24 A He is a med -- he's had a varied career in 
25 medical device. 

Pa ge 2 9 

Q So, is it accurate to say that the 
2 businesses that you're involved in are somehow 
3 exempted from having to get those types of 
4 approvals7 
5 A No. 
6 Q Then would it -- is it that you all 

Page 3 0 

7 make -- your companies make components that are part 
8 of other medical devices? Is that what it is? 
9 

10 

A That is correct. 
Q Okay. So --

11 A I mean, at DiaxaMed , the goal will be at 
12 some point in time to get a Sl0(k) approval on some 
13 of the things they're working on, but that hasn't 
14 happened yet. 
15 Q How many projects is DiaxaMed working on 
16 right now? 
17 

18 

1 9 

A Two. 
Q And what are those? 
A The hemoaccess valve and a synthetically 

20 sealed surgical graft. 
21 Q The synthetically sealed surgical graft, 
22 is that closely related or related at all to the 
2 3 hemoaccess valve? 
24 

25 

A Not at all. 
Q When did DiaxaMed begin working on the 

Page 31 
1 Q Is it accurate to say that all medical 1 synthetically sealed surgical graft7 
2 devices before they can ever get commercialized have 2 A Probably early 2019. 
3 to go through, like, the SlO(k) process? 3 Q And then when did DiaxaMed begin working 
4 A Well, it depends what it is . I mean, 4 on the hemoaccess device? 
s there's a Sl0(k) process and there's a PMA process. s A It would have been the January after the 
6 So the PMA process is more stringent than the SlO(k) 6 transaction. And, you know ... 
7 process. But, yes, they have to -- in the U.S. they 
8 have to go through a process to get approved . 
9 Q Are both of those under the umbrella of 

10 the FDA? 
11 A They are. 
12 Q Does ATEX have any products that have been 
13 approved under the PMA process? 
14 A No. 
15 Q Does DiaxaMed have any products that are 
16 approved under the PMA process? 
17 A No. 
18 Q Do any of your companies have any products 
19 that are approved under that PMA process? 
20 A No. 

Q Because DiaxaMed was formed for the 
8 purpose of acquiring the assets of CreatiVasc and/or 
9 Brookhaven; is that right? 

10 A Yes. 
11 Q And so the effort to develop the 
12 hemoaccess device is continuing? 
13 A Yes. 
1 4 Q Okay. And has DiaxaMed generated any 
1 s revenue from sales? 
16 

17 
A No. 
Q Has DiaxaMed generated any revenue from 

18 any source since its inception? 
19 A No. 

20 Q So DiaxaMed has been funded from capital 
21 Q What about for the SlO(k)? Does ATEX have 21 contributions from who all? 
22 any SlO(k) products? 2 2 A From DXM Holdings . 
23 A No. 23 Q And approximately how much money has DXM 
24 Q Does DiaxaMed have any Sl0(k) products? 24 Holdings put into DiaxaMed to date? 
25 A No . 25 A I don't know that number off the top of my 
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Page 32 Page 
1 head. 1 (On the record .) 
2 Q That would be something that would be in J 2 - - -
3 the books and records of DiaxaMed though, right? 3 THE WITNESS: Okay. So, generically --
4 A Yes. 4 and thank you, Kirby, for that, because it is a 
5 Q And then that would be the only -- all the 5 sensitive area. But, generically, the device 
6 contributions have come from you and/or your wife by 6 consists of a valve assembly, a cannulation 
7 way of DXM Holdings. Is that a fair statement? 7 chamber, and a subcutaneous port . 

8 A Yes. 8 BY MR. FEW: 
9 Q And has there been any discussions of 

10 discontinuing the effort to develop the hemoaccess 
11 device? 

9 Q So, generically, how is the device that's 
10 being developed now differentiated or different at 
11 all from what CreatiVasc was doing, 

34 

12 A Not specifically. We're pursuing the path 12 CreatiVasc/Brookhaven, up through the end of 2016? 

13 to, you know, prove out, you know, will the actual 
14 therapy work or not. And, you know, we've continued 
15 to go down that path. So we want to obtain that 
16 answer if it's at all possible. 
17 Q So, what -- I want to ask you about what 
18 you know about the product, the hemoaccess product 
19 that is being developed currently. Are you involved 
20 in that? 
21 A Yes. 
22 Q Okay. And DiaxaMed has taken over 
23 ownership of all of the intellectual property of 
2 4 CreatiVasc, correct? 
25 A That's correct. 

Page 33 

13 A Well, the valve assemblies are -- you 
14 know, have been completely re-engineered. And we 
1s have a different cannulation chamber. But, you 
16 know, we're still using a needle and a subcutaneous 
17 port to activate the balloons. 
~ - Q A needle and a subcutaneous port? So, are 

.--
• 9 you familiar with the work that Sealevel had done as 
o a part of its Customer Supply Agreement with 

21 CreatiVasc, 
22 

f--
23 

A Only a cursory knowledge . 
Q Are you aware of whether or not DiaxaMed~ 

24 is currently using any of the technology that was 
25 developed by Sealevel? 

1 Q And so, what are the components of the 1 A DiaxaMed is not using any of that. 
Page 35 

2 hemoaccess device as it's being developed currently 2 Q Had DiaxaMed ever used any of that 

3 by DiaxaMed? 
4 MR. SHEALY: Wes, I'm going to object to 
5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

the extent that that question calls upon the 
witness to reveal current trade secrets of the 
company and instruct him not to answer to the 
extent that there might be trade secrets that 
could be revealed . 

Also, before I forget about it, we will 
want to mark the entire deposition as 
confidential under our Confidentiality Order. 

MR. FEW : Very well. Is there no way that 
the witness can answer that question in general 
terms without revealing trade secrets, 

MR. SHEALY: Well, Mr. McMurray is in a 
better position to that than I. But that's my 
instruction to Mr. McMurray. 

THE WITNESS: Sorry about the noise. 
We're getting our other dog back with her new 
ACL. I'm going to shut the door. I'll be 
right back. 

(Off the record .) 

3 technology since its inception? 
4 A No. 
5 Q So DiaxaMed has been using the -- what's 
6 the difference between what DiaxaMed is doing now 
7 versus what CreatiVasc/Brookhaven was doing as it 
8 related to Sealevel's development or contributions 
9 to the product? 

10 A My cursory understanding was they were 
11 working on some sort of pump and some way to connect 
12 the pump to be able to pump it up and pump it down. 
13 And, like I said, our focus has been on using a 
14 subcutaneous port, using a needle to fill and empty 
15 the port. 

rr,16 Q That would be the original thing that Dr. 
1 7 Cole was working on? 
18 A They -- they evolved to a port. That is 
19 correct. I mean, I th ink they tried some other 
20 things . But, yes . 
21 Q So initially ATEX had A Customer Supply 
22 Agreement with CreatiVasc; is that right? 
23 A Yes . 

Q And at some point in time you and/or 
25 others started making some -- contributing some 

I 
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Page 36 Page 38 
1 capital towards the effort. Is that a fair 

2 statement? 
3 A Well, Brookhaven bought CreatiVasc. And 

during that, yes, we actually invested some money in 

5 Brookhaven which they deployed into CreatiVasc. 

6 Q Okay. Who were the persons that were 

7 involved in the decis ion making and the transaction 

8 whereby folks from your side of the equation 

9 contributed capital to Brookhaven? Is that what 

10 you're saying? 
11 A I believe that's one of the structures. 

12 Q What do you remember about that? 

13 . A And so Brookhaven was buying CreatiVasc. 
14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

3 

Arici..!:hey bought a company called FM!. I think iy 

stood' r0(_Future Matrix Interventions, maybe, Gt in 

Texas; ano combined those two companies gether as 

Brookhaven s,,,the holding company. when that 

all got put toget'h~r, we invested so 
Brookhaven . ·,, 

Q Were you the ';;-N 
pu ll ing the trigger to put 
investment? 

A Yes . 
Q 

estions, you know; discussed it with Konni . 

Q Do you recall the amount of the initial 

4 capital contribution that was made when it was 

5 stil l -- the first time, when it was Brookhaven? 
6 

9 

10 

11 

12 

13 

i4 

15 

16 

19 

20 

A I do not. 
Q Do you recall the time period? 

A Not specifically. Maybe 2015. 

When you say you had attorneys, hink 

I've se 
A Ye 
Q And ft¤ is -- that's an? 

A Fred Hu~ [ph], yes. 
Q And ho_~~ spell that last name? 
A H-U- -H-l-N-S-~N [sic]. 

, Hutchinson. Ok;y:---. nd he has been 

al counsel to ATEX and McMurray brics for how 

Q 
Over 30 years . 
Has he or his firm been the ones that have 

21 handled all of the transactions and capital 

22 investments that have been made? 

23 A The vast majority of them, yes. 

24 Q And did they do some due diligence prior 

25 to the investment that was made into Brookhaven? 

A They did what they would normally do when 

2 looking at making an investment. 

3 Q And what's your understanding of what that 

4 would be? 
5 A One, we check to make sure that, you know, 

6 the company was sound and didn't have, you know, any 

7 legal problems, you know, check on, you know, other 

8 things that are out there in the -- you know, in the 

9 public domain . 
10 Q Wouldn 't they also want to review all of 

11 the contracts and obligations of the entity that 

12 they were investing in? 

13 A Not necessarily . 

14 Q So you wouldn't have had a concern over 

15 other Customer Supply Agreements that CreatiVasc had 

16 entered into? 
17 

2 

3 

A We were investing in Brookhaven . 

Q What was the difference between Brookhaven 

and CreatiVasc? 
A Well, Brookhaven was a separate company 

and it owned CreatiVasc which was a separate 

company . 
Q Excuse me . But ultimately DiaxaMed took 

over everything that was once CreatiVasc, did it 

Page 
MR. SHEALY: Object to the form. You can 

answer. 
A Took over whatever was outlined in the 

4 agreement of what we were taking over. 
5 Q Is there anything in the agreement that 

6 shows that anything was left on the side of the 

7 road, so to speak? 
8 MR. SHEALY: Object to the form . Can you 

9 answer? 
10 A I think the agreement should speak for 

11 itself. 
12 Q So, were you aware, or is it your belief 

13 that whatever it is that DiaxaMed became the owner 

14 of on December 30th of 2016, did it have any 

1s existing contractual obligation to Sealevel? 

16 MR. SHEALY : Object to the form. You may 

17 answer. 
s A I'm sorry . Could you repeat that? 

19 Q So, your attorneys did the due 

20 diligence -- let me go back and make sure I have a 

21 better understanding of the timeline . So, your 

22 attorneys did some due diligence prior to the 

23 initial investment that was made in, roughly, 2015; 

24 is that r ight? 
25 A That's my estimate. 
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1 Q Okay. And then what involvement in the 
2 management of the effort -- at that time the only 
3 thing that was going on was an effort to develop 
4 this hemoaccess device. Is that accurate? 

A At Brookhaven? 
Q Yes . 
A No. Brookhaven was running a 30-plus 

1 THE WITNESS: I'm back on the record . 
2 BY MR. FEW: 
3 Q We can take a break at any point in time, 
4 too. That's part of my introductory background 
5 session. 
6 Let me try to get us affiliated with an 

Page 42 

s million-dollar company called FMI in Texas also . 
7 exhibit here. Can you see this document here7 

A Yes. - t 

9 Q Okay . And your -- ATEX's investment 
10 included part of that as well? 
u A ATEX did not invest. One of our LLCs 
12 invested. 
13 Q And what was the name of that LLC? 
14 A I think it was Saturn. 
15 Q Saturn invested in -- Saturn made the 
16 initial investment in Brookhaven? 
17 A Yes. 

;--- 18 Q And who did you communicate with at 
19 Brookhaven in order to become aware of the 
20 opportunity to make that investment? 
2 1 A John Feltman. 
22 Q How did you come to know him? 
23 A I think Steve Johnson introduced him to 
24 me. 

----25 Q Do you recall, was that in oerson? 
Page 41 

1 A I think initially it was over the phone . 
2 Q But did you have meetings in person prior 
3 to making that first capital contribution? 
4 A Yes. 
s Q And what do you recall that you learned 
6 about what you were going to being asked to invest 
7 in? 
8 A We put a lot of our focus on FMI and 
9 understanding that business and what they did and, 

10 you know, what the, you know, potential for it was 
11 since it was a, you know, significant cash flow 
12 positive, revenue-generating entity. 
13 Q And I'm sorry. Do you have any of -- do 
14 any of your companies have any affiliation with FMI 
15 at present? 
16 A We do not. 
1 7 Q What happened to FMP 
18 A Brookhaven sold FMI. Excuse me for a 
19 second. I'm going to let my dog back in. 
20 Q Sure. 
21 

22 

23 

24 

25 

(Off the record .) 

(On the record.) 

)..._. 

9 Q This is February 18 of 2015, a document 
10 between an agreement between ATEX Technologies, Inc. 
11 and CreatiVasc Medical, Inc. Do you see that-

A Yes. 12 

13 Q Is this the Supply Agreement that you were 
14 referring to? 
15 A It looks like it, yes . 
16 Q This was Exhibit 5 to some Requests for 
1 7 Admissions that have been admitted as authentic by 
18 your counsel. At this point in time, had ATEX --
19 had you or anybody on your side of the equation made 
20 a capital contribution to the effort, 
21 A I honestly don't remember the timing of 
22 that specifically. 
23 Q But is it your recollection that the 
24 Supply Agreement was put into place first and ATEX 
25 began working on the collaboration and then later 

Page 4 3 
1 made the investment in Brookhaven' 
2 A I don't want to misspeak. I don't 
3 remember those dates . So I would not want to give 
4 you an incorrect answer. 
5 MR. FEW: Okay. This document was 
6 marked -- the one that we just looked at is 
7 Bates labeled 216, Defendants 216 to 221 for 

1 0 

11 

12 

13 

14 

15 

16 

17 

the record. We'll make that Exhibit 1. I'll 
break that out and send it to the production at 
EveryWord and to you, Kirby, afterwards, just 
for clarity . And that was Exhibit 5 to the 
Requests for Admissions . 

(Plaintiff's Exh ibit Number 1, Unit 
Purchase Agreement, marked for 
identification .) 

18 BY MR. FEW : 
19 Q Bear with me while I kind of work to put 
20 together this timeline, these documents . All right. 
21 This is a Class B Unit Purchase Agreement. Are you 
22 familiar with this document? And I can scroll 
23 through it. One of the -- it's got your signature 
24 down below? 
25 A Mm-hmm. 
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Q And then it looks like it was signed by 
2 Feltman as the Seller. What was going on at this 
3 point in time in -- or what is your understanding or 
4 recollection of what this document was effectuating? 
5 A Can you scroll through slowly so I can 
6 read it? 

Q Yeah. Absolutely . So this is -- it 
8 says -- just tell me when you want me to scroll 
9 down . I'm looking at the Class B Unit Purchase 

10 Agreement down through 1, 2, 3, 4, 5 WHEREAS 
11 clauses. If you want me to keep streaming, just let 
12 me know. 
13 Let me go back up and ask a question . So, 

Page 46 
Q Let me scroll down and just get you to 

2 confirm the signatures, and then we might come back 
3 to this . Steve Johnson signed on behalf of 

Brookhaven Vascular. Do you see that? 
5 A No. 

Q And John Feltman signed on behalf of 
7 Brookhaven Medical. Do you see that? 
8 A Yes . 
9 Q And Steve Johnson is identified as the 

10 President and CEO of Brookhaven Vascular. Do you 
11 see that? 
12 

13 

A Yes. 
Q What was the difference between Brookhaven 

14 DXM is the Purchaser. Brookhaven Vascular is the 14 Vascular and CreatiVasc? 
1s Seller. It says that Brookhaven Medical is the 15 A I think that they renamed it Brookhaven 
16 Parent Company, and DiaxaMed is the Company . Would 16 Vascular when Brookhaven took over -- I don't 
1 7 this be a document whereby DiaxaMed took -- or DXM 
18 Holdings became the owner of all of the outstanding 
19 stock or otherwise ownership interest in DiaxaMed? 
20 A Yes . That's what it looks like. So, 
21 originally Brookhaven and DXM owned DiaxaMed. And 
22 at some point in time later they sold the balance of 
23 it to DXM. And this looks like that's the document 
24 that addressed that transaction. 
25 MR. FEW : All right. And this document is 

Page 
marked as Defendants 111 to 116, 117 . And 

2 we'll mark that as Exhibit 2 of the deposition . 
3 It's Exhibit 12 to the Requests for Admissions 

that were served on August 21st of this year. 
5 

6 (Plaintiff's Exhibit Number 2, Bates 
Numbers Defendants 111 to 117, marked for 

8 identification.) 
9 

10 BY MR. FEW : 
11 Q Next I want to show you this document that 
12 was Exhibit 11 to some Requests for Admission call 

45 

1 7 know -- from a corporate structure standpoint . But 
18 I think the business that's being referred to is 
19 CreatiVasc. 
20 Q And then you've signed on behalf of DXM? 
21 A Correct . 
22 Q And DiaxaMed, it looks like? So DXM 
23 Holdings is the manager of DiaxaMed , and you signed 
24 on behalf of DXM Holdings for DiaxaMed . Is that the 
25 correct way to describe it? 

4 what I'm looking at. So --
s A Did I give you two Ns7 I'm sorry. 
6 Q That's all right. It's quite all right . 
7 It's not a spelling bee? 
s A It's the H-I. I thought that was the part 
9 you'd missed . 

orries . . 
sac ions, 

13 a Contribution Agreement dated December 30th of And, presumably, they would have been 
14 2016 . Can you see that on the screen, Mr. McMurra ? 14 provided access to al l of the records of CreatiVasc7 
15 A Yes. 15 A This was -- I mean , this document was when 
1 6 Q And this is the one that's dated 
17 December 30th of 2016. Brookhaven Vascular is 
18 identified as the Contributor. Brookhaven Medical 
1 9 is the Parent, and then DiaxaMed is the Company. 
20 What was this document intending to effectuate? 
21 A I believe that this was the formation of 
22 DiaxaMed in putting the assets that Brookhaven had 
23 in there . I'd have to take a minute to really read 
24 it; but on the surface of it, that's what it looks 
25 like . 

1 6 Brookhaven was putting -- I guess, contributing 
17 their stuff -- not a great term - - you know, into 
18 DiaxaMed. There should be a list of what was 
19 contributed. 
20 Q Okay . There is everything that I'm 
21 looking at, contributed assets . And this is a list 
22 of patent applications and patents; is that right? 
23 A That's what it looks like. 
24 Q All right . And then there's some 
25 registered trademarks. Do you see that? 
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Page 48 Page 50 
1 

2 

A Yes. 
Q Any indication of -- do you recall what 

3 would have happened to any contracts that CreatiVasc 
4 or Brookhaven Vascular had at the time? 
5 A Well, the contract with ATEX was on that 
6 list. 
7 Q Where is that? 

A I think it's at the top. There . Assigned 
9 contracts. 

10 Q And that's the contract that ATEX had with 
11 CreatiVasc that we went over that was Exhibit 1, 

1 

2 

identification .) 

3 BY MR. FEW : 
Q Mr. McMurray, you're aware that your 

5 counsel in th is lawsu it has admitted that this is an 
6 authentic document. Were you aware of that? 
7 A I was not. 

Q Do you have any dispute as to whether or 
9 not this is an executed copy7 Do you see the 

10 signatures of Steve Johnson here? 
11 A I said I have no knowledge of this 

12 right? 
13 A That's correct. 

12 document. __..., 
f ""i. J Q Okay. But your testimony was that you - \ 

14 MR. FEW: Okay. Jenny, I think we have 
15 three exhibits . This would be the th ird which 
16 was Exhibit 11 to the Request for Admissions . 
17 And it is Defendants -- it ends with Defendants 
18 

19 

20 

2i 

22 

23 

24 

110 and starts with Defendants 98. So, 98 to 
110 would be Exhibit 3. 

(Plaintiff's Exh ibit Number 3, 
Contribution Agreement, marked for 
identification.) 

25 BY MR. FEW: 
Page 49 

1 Q I'm now going to show you what was Exhibit 
2 8 to the Requests for Admissions and ask you if 
3 you've ever seen this document before? 
4 A I have not. 
5 Q This is the Customer Supply Agreement 
6 between my client, Sealevel, and CreatiVasc that was 
7 entered into on October 28th of 2014. Have you ever 

14 weren 't aware of an executed version of this 
15 document, as I recall you said . Right? 
16 A That's correct. 
17 Q Okay. So, if Steve Johnson testifies that 
18 he executed this document on behalf of CreatiVasc a 
19 its Chief Executive Officer in October of 2014, you / 
20 don't have any reason to dispute that, do you? 

A I have no knowledge of that. / 
Q When did you first become -- you testifiea-l 

21 

23 a minute ago that you didn't want the technology 
24 that Sealevel had been working on . When did that 
25 decision-making process first arise? 

Page 51 
1 A So, the core therapy to treat a patient is 
2 to be able to turn the blood flow on and to turn the 
3 blood flow off and have that functionality be able 
4 to be executed at least three times a week without 
5 creating thrombosis, without creating damage to the 
6 person's vasculature and everything. That is the 
7 therapy. 

8 been made aware of the existence of this document at s And the way that the balloons get 

9 any point in time prior to today? 9 activated is, you know, not a key part of the 

10 A Not an executed copy, no. 10 therapy. You know, our assessment was people are 

11 Q What do you mean by that distinction, "not 11 getting large needles put in their arms for 
12 an executed copy?" 
13 A I had heard at one time that there had 
14 been some discussions about a Supply Agreement. 
15 It's something we had no interest in. So I have no 
16 working knowledge of this agreement or the 
17 technology, for that matter. 
18 Q When did you first become aware -- just 
19 following up on your testimony from a minute ago --
20 and, Jenny, th is will be Exhibit 4 to the depo. And 
21 that is Defendants -- it ends with Defendants -- not 
22 64 but Defendants 69. 55 to 69 . 
23 

24 

25 

(Plaintiffs Exhibit Number 4, 
Customer Supply Agreement, marked for 

12 dialysis. The dialysis techs are very familiar with 
13 using needles; and having another needle in the mix 
14 to inflate and deflate a port in somebody's body, 
15 you know, was something that would fit into their 
16 workflow. And that's what we've always pursued. 
17 

18 

19 

20 

21 

22 BY MR. FEW : 

(Zoom cut off.) 

(On the record.) 

23 Q Back on the record . So, Mr. McMurray, 
24 from your testimony I'm taking it that there was a 
25 consideration given to the inventive contribution 
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1 that was made by my client, Sealevel, but you 1 it. 

2 decided not to take any ownership interest in that. 
3 And that decision is shown in the Contribution 
4 Agreement on page 9 whereby the only assigned 
5 contract was between -- it says it was between the 
6 Contributor and ATEX Technologies. But the 
7 Contributor under that agreement is Brook -- is --
8 bear with me. The Contributor is Brookhaven 
9 Vascular. 

10 And if you need me to go back to 
11 exhibit -- I'll be glad to do that. Let me do that. 
12 I apologize. I've yet to figure out any more 

13 efficient way to navigate documents in a Zoom 
14 deposition. 
15 Okay. This is the Contribution Agreement 

16 dated December 30th of 2016. It begins with 
1 7 Defendants 000098 . Can you see that document? 
10 A Yes . 
19 Q Okay. So, CreatiVasc is not listed as a 

20 party to this agreement, is it? 
21 A That's correct. I mean, I believe that 
22 Brookhaven Vascular -- CreatiVasc in some manner, 
23 shape or form became Brookhaven Vascular . But I 
24 don't know that for a fact. But at this point in 

2 Q So DiaxaMed identified certain contracts 
3 of Brookhaven Vascular as the successor to 
4 CreatiVasc that it was going to not assume; is that 
5 correct? 
6 A I didn't say that. I told you before I'd 
7 never seen this document before . 
8 Q Well, then how do you think in your due 
9 diligence, if your attorneys and their people went 

10 and looked at all the books and records of 
11 CreatiVasc and Brookhaven Vascular, did they not 
12 become aware of the existence of this document, of 

1 3 this Customer Supply Agreement with Sea level? 
1 4 MR. SHEALY: Object to the form . You may 
15 answer. 
16 A I don't have an answer for that question . 
17 Q In the formal -- how many acquisitions 

18 similar to what happened here have you been involved 
19 in in the past 20 years7 
20 A None . 
21 Q So, is the investment that was made in 
22 Brookhaven Vascular the only time that ATEX and/or 
23 McMurray Fabrics have sort of branched out to do 
24 something differently? 

25 time Brookhaven Vascular was the entity that had the 25 A Well , McMurray Fabrics, we bought another 
Page 53 Pag e 55 

1 patents. 
2 Q And did your company get notice of the --

3 or were you all aware that CreatiVasc had been --

4 ownership had been transferred to Brookhaven 
5 Vascular7 
6 A We didn't -- we knew that the process was 
7 taking place. We didn't know it -- we weren't 
8 intimately familiar . But, yes. 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

Q And do you know that obviously occurred 
sometime prior to December 30th of 2016, right? 

A It would look like that, yes. --. 

Q And so the Customer Supply Agreement that 

we were looking at a minute ago that my client had, 
this was Exhibit 4 to the deposition, it's October 
20th of 2014. It actually predates the Supply 

Agreement that ATEX had with CreatiVasc, right? 
A 2014 is before 2015 . 
Q See. You probably thought we weren't 

19 going to accomplish anything today. But we can all 
20 agree on that. 
21 This document, do you have any reason to 

1 company. Well, we bought the assets of a company. 

2 But it was a much different situation than what 

3 we're talking about here. With the merging 
4 technology, it was a manufacturing company that 
5 didn't have any intellectual property. 
6 Q When did that transaction occur, roughly? 
7 A 2000 . 
8 Q Okay. And has ATEX made similar 
9 acquisitions of related companies during this? 

10 A Well, first of all, ATEX hasn 't made any 
11 acquisitions . Okay. This acquisition was through 
12 DXM Holdings . 
13 Q And this is a corporate structure that 

14 your attorneys, Mr. Hutchison, helps advise you on 

15 how you to do, right? 
16 A That's correct. Remember, DiaxaMed was 
1 7 jointly owned by DXM Holdings and Brookhaven for a 
18 period of time. 
1 9 Q Up until 2018, right7 

20 

21 

A That's what we looked at . 
Q I mean, that's what that agreement that 

22 believe that this contract was not assumed by Creati 2 2 we've looked at showed, right? 

23 -- Brookhaven Vascular? 23 A That's right. 
24 A I have no idea what happened to Brookhaven 24 Q Okay . And is that -- what happened in 

25 Vascular, but I know that DiaxaMed did not assume 25 2018? Did your side of the equation contribute more 
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1 capital, or did they -- how did it come to be the 

2 sole owner? 
3 A Whatever is documented in that document is 

4 what the transaction was . Brookhaven was having 

5 some challenges, I th ink, at FMI and all. And they 

6 made the decision they didn't want to continue to 
7 have the responsibility to fund their portion of 

8 funds that DiaxaMed would need. 
9 Q I'm going to take you to another document. 

10 We're up to Exhibit 4; is that right? 
li THE COURT REPORTER : We would mark 5 next. 

12 Q Okay. This is an Exhibit 3 to the 

13 Requests for Admissions that were admitted. It's 

14 entitled an Asset Protection Agreement. 
15 

16 

17 

18 

1 9 

(Plaintiff's Exhibit Number 5, Asset 
Protection Agreement, marked for 
identification.) 

20 BY MR. FEW : 
21 

22 

23 

24 

25 

1 

2 

Q Are you familiar with this document? 
MR. SHEALY: It's not up yet, Wes. 
MR. FEW : Oh. I'm sorry . Is it not? 
MR. SHEALY : No . 
MR. FEW: How about now? 

MR. SHEALY: Now we can see it. 
THE WITNESS: Yes . 

Page 57 

3 BY MR. FEW: 
4 Q And what do you recall was the purpose of 
5 this document? 
6 A This is an Asset Protection Agreement that 

7 somebody would sign when they are hired by DiaxaMed . 

8 Q And this was signed by yourself on that 

9 page; is that right? 
10 A Yes. 
11 

12 

Q January 19th of 2017? 
A Yes. 

13 Q And then Mr. Johnson signs it on January 

14 the 6th of 2017; is that right? 
15 

1 6 

A That's correct. 
Q And then he identifies the Hemoaccess 

17 Valve System Magnetic Activation as being something 

18 that he owns that is not being contributed to the 

19 ongoing concern of DiaxaMed . Is that a fair 

2 o statement? 
21 MR. SHEALY : Object to the form. You may 
22 

23 

answer. 
A I don 't think that's what it says. 

24 Q This is Exhibit A, right? It says: 

25 Except as listed in Section 2, the following is a 

1 complete list of inventions or improvements that 

2 have been made or conceived or first reduced to 
3 practice by me alone, or jointly with others, prior 

4 to my employment with the company? 

5 A That's correct. That says he's involved 

6 in the creation of a patent. 
7 Q Okay. 2.1 is called Proprietary Rights . 

8 Do you see that7 

9 A Yes. 
10 Q And I may be misreading this . It's a 

11 distinct possibility. But it says: To preclude any 

12 possibility of uncertainty, I have identified on the 

13 attached Exhibit A (Prior Inventions,) a complete 

14 list of all in inventions that I have alone, or 

15 jointly with others, conceived or reduce to practice 

16 or caused or conceived, developed or reduced to 

1 7 practice prior to commencement of my employment with 

18 the company, that I consider to be my property or 

1 9 the property of third parties that I wish to have 

20 excluded from the scope of this agreement. 

21 Is that -- it seems to me that he 
22 identified that patent application as something that 

23 was not included in this agreement? 
24 MR. SHEALY: Object to the form. You may 
25 answer. 

Page 59 
A He said he wanted it excluded from it. 

2 Q Do you have any idea why he would have 

3 done that? 
4 MR. SHEALY: Object to the form. You may 
5 

6 

answer. 
A I don't. Lots of people, you know, have 

7 lots of patents . And, you know, he was -- that's 

8 their right to disclose that they have been involved 

9 in any patents in the past . So ... 
10 Q And that's a document that was -- I mean, 

11 that's a form document that was provided to him by 

12 your counsel, the counsel to DiaxaMed, right? 

13 A It would have come from our HR. But, yes. 

14 That's correct. It's a form document. 

1s Q And then he describes it as the Hemoaccess 

16 Valve System Magnetic Activation (U .S. and Foreign 

17 Patent Applications) . Right? That's what it says? 

18 A That's what it says . 
19 Q Now, the contributed assets in the 

20 Contribution Agreement that was signed by you and 

21 Steve Johnson from December 30th does include 

22 several patent applications for a Magnetically 

23 Activated Arteriovenous Access Valve System and 

24 related methods. Were you aware of that? 
25 A Yes. 

EveryWord, Inc . Court Reporting Page: 17 (56 - 59) www.EveryWordlnc.com 
ROA 1071



Brian McMurray 

Page 60 Page 62 
Q So, did DiaxaMed not take ownership of the 1 was made? 

2 inventive contributions that Steve Johnson had made 2 A No. I mean, it's the structure of 

3 toward that? 
4 

5 

6 

MR. SHEALY: Object to the form. You may 

answer. 
A I think it's a different thing of what 

7 you're saying. Those patents had already been 
8 filed . 
9 Q Well, he's referring to filed patents, is 

10 he not? 
il A But he's talking about himself personally. 

12 This is an Employee Agreement. 
13 Q So what's your understanding of why a 

14 person would list an invention on Exhibit A to that 

15 Employment Agreement that was provided to him? 

16 MR. SHEALY: Object to the form. You may 
17 

18 

answer. 
A Well, go back to the section with the 

19 language . 
20 Q 2 .1? Is that where you want to go? 
21 A Yes. 
22 Q This is Defendants 204, page Bates labeled 

2 3 Defendants 204. 
24 A So what he's saying here is this is 

2s someth ing that had been created in the past before 
Page 61 

1 he came to work for DiaxaMed, and it's not something 

2 that's a proprietary right from him in this 
3 Employment Agreement. 

4 Q So, is he listing something that he 
5 in tends to maintain ownership of and not contribute 

6 to DiaxaMed? 
MR. SHEALY: Object to the form . 

A I have no idea. 
9 Q So you don't know as we sit here today 

10 what the effect of that being listed on Exhibit A 
11 was? 
12 MR. SHEALY: Object to the form . 

13 A I think we would have to have an attorney 

14 address that. 
15 Q Okay . This is the Purchase Agreement 

16 dated June 1 of 2018. Can you see that on the 
1 7 screen? 
18 A Yes. 
19 Q When were these Class B units from 

20 Brookhaven Medical -- when was that transaction 
21 initiated? 
22 A I don't have direct knowledge of that. 

23 Q But wouldn't that have been when you --

24 when through your DXM holdings or ATEX, or whatever 

25 vessel it was, that the initial capital investment 

3 Brookhaven. I'm not an expert on the structure of 

4 Brookhaven. You'd have to ask somebody that knows 

5 about their corporate structure and their different 
6 share structure . 
7 Q So, this also refers 7.111 of the 

8 Operating Agreement. Would that be the Operating 

9 Agreement for, as defined below? What operating 
10 agreement do you understand that to be referring to 
11 right there in that second -- third WHEREAS clause? 

12 A I think it would be the Brookhaven 

13 Vascular Operating Agreement. But it would have to 

14 be some Operating Agreement of Brookhaven's. It 

15 cou ld be the parent company. I don 't know for sure. 

16 Q It looks like they're talking about the 

17 Operating Agreement dated December 30th of 2016. 
18 A That would lead you to believe it's the 

19 DiaxaMed Operating Agreement then. 
20 Q Which I don't think we have a copy of that 

21 either . Are you certain that an investment had been 

22 made in Brookhaven prior to December 30th of 2016 by 

23 one of your various investment entities? 
24 A I am pretty sure, but I can 't be a hundred 

25 percent positive. But I'm pretty sure. 
Page 63 

1 Q Sorry for the delay here. Can you see 

2 this screen here? 
A I do not . 
Q How about now? I meant to go to this one. 

s Can you all see that? 
6 MR . SHEALY: Yes . 

A Yes. 
8 Q These are Requests for Production that 

9 were served to CreatiVasc. Do you know if you had 

10 any involvement in responding to these, Mr. 
11 McMurray? 
12 A I did not directly . Kirby had been in 

13 touch with Fred Hutchinson and they worked together 

14 on it. 
15 Q Well , in response to all of these 37 
16 requests, by my count we've received a total of 221 
17 pages of documents. Do you think that's all that 
18 there would be in response to all of those requests? 
19 A I have no idea what the requests are. 
20 Q Can you see my screen right now? 
21 MR. SHEALY: Yes . 
22 A Right. 
23 Q Do you have any idea who Bob Altenbach is? 
24 A He was the attorney that worked with 

25 Brookhaven . 
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Q And he had communications with Fred 1 

Page 66 
MR. SHEALY: Object to the form . You may 

2 Hutchison, presumably? 
3 A I would think so, yes . 
4 Q Can you see my screen right here? 
5 A I see it says State of South Carolina, 
6 County of Greenville. 
7 Q I'm sorry . Hang on . Now do you see 
s Nicole Hayden up here? 
9 A Yes . 

10 Q She emails Altenbach on May the 30th of 
11 2017 and says that she's attached the Supply 
12 Agreement. Do you see that? 
13 A Yes. 
14 Q Did you or your counsel at any point in 
15 time ever become made aware of these inquiries? 
16 MR. SHEALY: Object to the form. You may 
17 

18 

19 

answer. 
A No. 
Q If you had been asked in May of 2017 about 

2 

3 

answer. 
A I'm sorry . Could you repeat that? 

4 Q Was there a decision or an effort to 
5 exclude certain contracts for which you or your 
6 counsel had knowledge of but just chose not to 
7 include in the transfer? 
s A I'm not aware of any. 
9 Q So, in that case, it is your belief that 

10 it was just an oversight to not realize that 
11 Sealevel had a contract with CreatiVasc that had a 
12 ten-year term on it and an exclusive provision? 
13 MR. SHEALY : Object to the form . You may 
14 answer. 
15 A I don't think it was an oversight. I 
16 think that we were focused on what did we need for 
17 the business to be successful going forward. We had 
10 no interest in the magnetic wand. So we wouldn't 
19 have investigated anything on the magnetic wand 

20 the Sealevel Customer Supply Agreement, what would 20 because it wasn't something that we were interested 
21 your response have been? 
22 A I didn't know anything about it. 
23 Q But yet you said you decided -- you knew 
24 that Sealevel had made this magnetic wand, right? 
25 A Yes. I knew there had been work on a 

21 in . 
22 Q So, how is it that a company acquires 
23 another company's assets, certain assets but not all 
24 of the obligations without having an express 
25 provision stating that the obligation for the other 

Page 65 Page 67 
1 magnetic wand. 1 contract remains with CreatiVasc? 
2 Q And you knew that was a part of the patent 
3 applications that had been acquired, correct? 
4 A It was a portion of the patent 
5 applications, yes . 
6 Q Is it your belief that only some of --
7 that this contract was not -- did not become an 
s obligation to DiaxaMed? 
9 A I'm sorry. Can you repeat that? 

10 Q The Sealevel Customer Supply Agreement 
11 that we've gone over dated October 28th of 2014, and 
12 it has two amendments to it that I'll show you 
13 eventually, in a few minutes, is it your position or 
~4 belief that it is not -- did not become an 
15 obligation of DiaxaMed when DiaxaMed succeeded to 
16 the assets of Brookhaven Vascular and/or CreatiVasc? 
17 

18 

19 

MR. SHEALY: Object to the form . You may 
answer. 
A That is correct. The only obligations 

20 were what was documented in the agreement. 
21 Q So, was there a decision made as far as 
22 you know to not include other contracts or 
23 obligations that existed at the time that were 
24 obligations of Brookhaven Vascular and/or 
2 5 CreatiVasc? 

MR. SHEALY: Object to the form. You may 
answer. 
A I think that's a legal question. I'd have 

5 to have a lawyer assist me in answering that 
6 question . 
7 MR. FEW : Okay. That last email that I 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

showed from Nicole Hayden dated May 30th of 
2017 would be Exhibit 5, I believe? 

THE COURT REPORTER : That's correct. 
MR. FEW : And that's Defendants 2 and 3 . 
Now I'm showing you what we're going to 

mark as Exhibit 6 . And this an email from Fred 
Hutchison. 

(Plaintiff's Exhibit Number 5, Email, 
marked for identification .) 

19 BY MR. FEW : 
20 Q Do you see that on the screen, Mr. 
21 McMurray? 
22 A Yes. 
23 Q So, apparently, your client -- your 
24 counsel was made aware of the inquiries by Sea level 
25 and its counsel in at least as early as June the 2nd 
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1 of 2017, right? 
2 MR. SHEALY: Object to the form . You may 
3 answer. 

A It looks like there was a communication on 
5 June the 2nd of 2017, yes . 
6 Q And he says they bought assets and assumed 
7 one contract but did not assume any obligations to 
8 Sealevel. Do you see that? 
9 A Yes . 

10 Q So it appears that he knew at least that 
11 early that they d id not -- that they singled out 
12 things that they wanted, that they took all of the 
13 assets and some of the obligations but not all of 
14 the obligations of CreatiVasc7 
15 MR. SHEALY: Object to the form. You may 
16 answer. 
17 A I don 't th ink that's what it says. He 

Page 70 
1 CreatiVasc personnel in early November 2016 about 
2 the production of new prototypes. We're just trying 
3 to figure out what's going on here ." 
4 When did Steve Johnson tell you that the 
5 Sealevel Supply Agreement had been terminated? Do 
6 you see that7 
7 A I do . 
8 Q So, Mr. Hutchison is aware of a Sealevel 
9 Supply Agreement on June the 1st of 2017, r ight? 

10 MR. SHEALY : Object to the form . 
11 

12 

13 

A That seems to be the case . 
MR. FEW: Okay. All right. We'll make 

that Exhibit 6 . And that's pages 3 and 4, I 
14 believe. Hold on . 3, 4 and 5 . Is it 3, 4 and 
15 5 or just 4 and 57 Hang on. I think it's just 
16 4 and 5. My bad . 
17 BY MR. FEW: 

18 said it did not assume any obligations to Sealevel. 18 

19 He probably went back and looked at the contract and 19 

Q Then were you ever made aware of th is 
letter from Tom O'Hanlan of Sealevel dated June 26 

20 of 2017? 20 is stating what 's in the contract. 
21 Q He said they assumed one contract but did 
22 not assume any obligations to Sealevel7 
23 A Correct . So that leads me to believe that 

21 

22 

23 

A No. 
Q This will be Exhibit 7 . 

24 he went back and read the document. I'm sure, like 24 (Plaintiff's Exhibit Number 7, Letter 
with Invoice, marked for identification.) 25 you, Fred's a busy guy. This is what? Six, seven 25 

1 months later; and reported back what was in the 
2 contract. 
3 Q Okay. So, any obligation remained with 
4 CreatiVasc. Is that what your understanding is7 

Page 69 

5 MR. SHEALY ; Object to the form . You may 
answer. 
A That's what the last sentence says. 

8 Fred's a lawyer. I am not . 
9 Q Were you made aware of these 

10 communications? 
11 A I was asked about if we had any interest 
12 in the technology of the wand, and I told Fred that 
13 we do not. 
14 Q So, at that point in t ime he knew of the 
15 contract, right? 
16 A I don't know what Fred knew. 
17 Q Okay . She says -- the email that's sent 
18 to him on June the 1st of 2017 on behalf of John 

Page 71 

2 BY MR. FEW: 
Q And this is part of it . It's an invoice 

4 for engineeri ng services for $321 ,540 . No one ever 
5 told you about t hat, Mr. McMurray? 
6 A I am not aware of that document. 

Q Steve Johnson testified that when he was 
B te rminated that he had to leave everything that was 
9 on his computer at the facility and that DiaxaMed 

10 took it over. Are you aware of that? 
1i A It was company property, and that would be 
12 standard of a company computer. 
13 Q And so all commun ications between Steve 
14 Johnson and Frank Patterson and anybody acting on 
15 behalf of CreatiVasc with Sealevel over the time 
16 period that Sealevel was working to collaboratively 
1 7 develop the hemoaccess device were included on what 
18 DiaxaMed took, weren 't they? 

19 Campbell with Nelson Mullins, says : "The most 19 MR. SHEALY: Object to the form. You may 
answer. 20 recent commu nication between Sealevel and CreatiVasc 20 

21 is attached . This is close to when we think 
22 DiaxaMed purchased CreatiVasc. Steve Johnson sent 
23 an email to Sea level in early January under a 
24 DiaxaMed signature label, and Sealevel 
25 sales/engineering people had conversations with 

21 A I have no idea what was on Steve's 
22 computer. 
23 Q Well, are you awa re that any intellectual 
24 property of Sealevel was taken off of his computer? 
25 A I have no idea what was done with his 
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1 computer. 
2 MR. FEW: Okay. 6 and 7 will be the 
3 Exhibit 7. 
4 BY MR. FEW: 
5 Q The next page is a Non-Disclosure and 
6 Confidentiality Agreement between Sealevel and 
7 CreatiVasc. Do you see that? 
8 A Yes . 
9 Q Were you -- have you ever seen that 

10 document or been made aware of it prior to today? 
11 A No. 
12 Q That's signed by Steve Johnson at the 
1 3 bottom? 

Page 
1 Q Who else? 
2 A Our HR manager and our employment lawyer. 
3 Q HR manager for who? 
4 A We have an HR manager for a number of the 
5 companies. We have a shared resource company called 
6 360 Associates . 
7 Q 360 Associates . And what do they do? 
8 A They provide support to our various other 
9 companies and IT and accounting and HR and materials 

10 planning . 
11 Q Compan ies including ATEX and McMurray 
12 Fabrics? 
13 A Yes. 

14 A Yes . 14 Q And DiaxaMed? 
A Yes. 15 Q Do you have any reason to think that this 15 

16 document was withheld when you were looking at 16 Q This Confidential Separation Agreement, do 
17 making an investment into Brookhaven Vascular? 1 7 you see that? 
18 MR. SHEALY: Object to the form . You may 18 A Yes . 
19 

20 

21 

answer it. 
A I have no idea . 
Q But if all of the emails and drawings and 

22 concepts and ideas that were contributed by Tom 
23 O'Hanlan and/or others on behalf of Sealevel are 
24 part of what DiaxaMed took when it took Steve 

19 Q Is this something that was prepared by 360 
20 Associates or lega l counsel? 
21 A Legal counsel. 
22 Q And then it's not signed. But do you 
23 think you signed it eventually? 
24 A Yes. 

25 Johnson's computer then you all are in possession 25 Q All right. That was Exhibit -- that that 

74 

Page 7 3 Page 7 5 
1 of all of their intellectual property, aren 't you? 1 will be Exhibit 9, I believe, Jenny. 
2 MR. SHEALY : Object to the form . You may 2 THE COURT REPORTER : It's Exhibit 8 . 

answer. 
A It's standard company policy on a 

5 company-issued computer when somebody is terminated 5 

MR. FEW: 8 . I wanted the Non-Disclosure 
to be 8 which was -- this would be 8 which is 
Defendants 000008, just that one page, dated 
September 29 of 2014. 6 to take their computer. 6 

7 Q So that's a yes? 
8 A I would say --
9 MR. SHEALY : Object to the form . 

10 A I would say that computer has long ago 
11 been wiped and disposed of. 
12 Q Do you know that for sure, or are you just 
1 3 presuming? 
14 A That's our normal -- that's our normal 
1s practice . 
16 Q Who made the decision -- when was the 
1 7 decision made to terminate Steve Johnson? 
18 A You have the termination document there . 
19 Q Well, I know when it happened . It 
20 happened on March the 30th of 2017. 
21 A I assume it was in a similar timeframe as 
22 that . 
23 Q Who all was involved in the decision to --
24 in that decision other -- were you involved in it? 
25 A I was. 

7 

10 

11 

12 

1 3 

THE COURT REPORTER: Okay . That will be 
8 . 

(Plaintiff's Exhibit Number 8, 
Non-Disclosure Confidentiality Agreement, 
One Page, marked for identification .) 

14 BY MR. FEW: 
15 Q And so, Mr. McMurray, that means that this 
16 document, this Non-Disclosure Confidentiality 
1 7 Agreement was produced by your attorneys in this 
18 lawsuit. This will be Exhibit 9 then, the --
19 A I have no knowledge of that. But if Kirby 
20 concurs with that --
21 Q Well, they've put -- that's their Bates 
22 label on it. That's what I 'm saying . 
23 A You're talking about Steve's termination 
24 agreement? 
25 Q Yeah . No. I'm talking about the -- this, 
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Page 7 6 
1 the Non-Disclosure and Confidentiality Agreement 
2 between CreatiVasc and Sealevel. 
3 A Fine. 

Q Back to this other, the Confidential 
5 Separation Agreement will be Exhibit 9. And that's 
6 Defendants 199 to 202 . 
7 

8 

9 

10 

11 

12 

(Plaintiff's Exhibit Number 9, 
Confidential Separation Agreement, marked 
for identification .) 

MR. FEW : Then Exhibit 10 will be this 

Page 78 
1 information, or is stuff stored on a server? How is 
2 information stored by your employees? 
3 MR. SHEALY : Object to the form . 

A Well, if somebody has a laptop, their 
5 information is stored on it; you know, on a laptop. 
6 I mean, if it's inventory records and things like 
7 that, that's going to be stored, you know, on a 

9 -~ standard practice to have a 
10 Non-Dispa ra ent Agreement in a Confidenti 
1 1 

12 A 
13 March 30th, 2017 letter which is Defendants 197 3 -"" Q Do you know where those provisions are? 
1 4 and 198. 1 4 I'm sorry. 
15 

16 

17 

18 

19 

23 

24 

25 

(Plaintiff's Exhibit Number 10, 
Letter dated March 30, 2017, marked for 
identification .) 

BY MR. FEW: 
Mr. McMurray, you signed this letter. 

s it 's hand delivered. So did 

1 Agre nt. Do you know what that w 
at part of the Separation Agreement? 

A I would think so. 
Q That letter that we're looking at, this 

5 one here, March the 30th , was that prepared by you r 
6 counsel? 

A Yes. 
Q And then you say at the exit meeting you 

9 expect to receive his laptop, flash drives, 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

25 

Correct. 
Q that would be all the same uff that 

he had had~ n he was the CEO o reatiVasc, right 
MR. SHEAb~Object to e form . 

A I don't know if'R w issued a new 
computer with DiaxaMe o 

Q If he had a 
transferred, you ow, the informat1 
on the old one ver, don't you think? 

A 
EALY : Object to the form. 

n't know what he would have done . 
ell , when you're -- does 360 Associates 

ale the issuance of new computers to employees? 
It does. 

Q And do they have a practice of deleting 

15 A I don 't know specifically. We could read 
16 through the agreement. Kirby may know where they 're 
17 at. But -- the re it is. 

Q ~ ctually part of /,,_,,,-,-
the Asset Protection Agreement th-a.t....~e sign (}'as a 
part of becoming an employee bac anua , 

1 A Looksli ~ 
22 __ .-Q---~ more questions, and then we'll 
23 take a break and then try to wrap up. Okay. Can 
24 you see the screen now? 
25 A Yes. 

This is an email from Robert Altenbach 

4 CreatiVa 
5 A I 

And CreatiVasc didn't really exist anymore 
B either since it was acquired by Brookhaven Vascular. 
9 Is that an accurate statement? 

10 A Yeah . I think they still used the 
11 creativasc.com email address. But that's 
12 speculation on my part. 
13 Q Did that continue for how long? Did 
14 they -- do you know? 
15 A I don 't. 
16 Q Did any of the people that were hired 
17 under the DiaxaMed name use the creativasc.com? 
1s A No. They were converted over. 
19 Q This says that Altenbach was able to reach 
20 Brian . And would that be you? Did you have a 
21 conversation with Robert Altenbach? 
22 A I cou ld have . It's a long time ago. 
23 MR. FEW: All right . I'm going to -- this 
24 will be -- that those first five pages will be 
25 Exhibit 11. Is that right? 
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Page 80 / Page 82 
1 THE COURT REPORTER : Yes, sir. 1 Q And that would have been communicated to 
2 

3 

MR. FEW: And those are the emails from 
May the 30th to June 13th between Nicole and 
Robert Altenbach . 

/ 2

3 
Steve Johnson and others, correct? 

MR. SHEALY: Object to the form. 

5 

6 

8 

9 

10 

11 

12 

13 

14 

(Plaintiff's Exhibit Number 11, 
Emails, marked for identification.) 

MR. FEW: Then Exhibit 12 will be this 
letter here from Brookhaven Medical . 

(Plaintiff's Exhibit Number 12, 
Letter, marked for identification.) 

15 BY MR. FEW : 
16 Q Had you ever seen -- were you aware of the 
1 7 existence of this letter? 
18 

19 

A No. 
Q Do you know if Mr. Hutchison had anything 

20 to do with this or if he was aware of it7 
21 A I don 't know. I wouldn't think so. It 
22 looks like it's a communication from Brookhaven 
23 Medical to Sealevel. 
24 Q So you would agree with me that if as a 
25 matter of law or as a legal matter that the court 

Pag e 81 
1 finds that DiaxaMed can't pick and choose, can't 

2 take all assets but only some of the liabilities, 
3 then DiaxaMed is responsible to Sealevel for its 
4 Customer Supply Agreement obligations' 
5 MR. SHEALY: Object to the form . 

A I didn't say that and I don't agree with 
7 that . DiaxaMed is responsible for what was in the 
8 Purchase Agreement that was executed . 
9 Q So the obligation to Sealevel remained 

10 with who? Did it evaporate? Did it just go away? 
11 MR. SHEALY: Object to the form . 
12 

13 

A It's with Brookhaven. 
Q It's with Brookhaven Vascular; is that 

14 right? 
15 MR. SHEALY: Object to the form. 
16 A 

Q 
It has nothing to do with DiaxaMed . ___, 

r u 
/ 18 

19 

20 

21 

Because DiaxaMed took affirmative steps 
not to assume the Sealevel contract, r ight? 

A No. 
MR. SHEALY: Object. 

A No. DiaxaMed assumed the things that they 
22 needed to move the business forward . And as I 
23 stated before, that's what they were focused on . 
24 There is no interest in that other technology and it 
25 wasn 't even looked at. 

I 

4 A Well, that was the direction that we were 
5 going in. So Steve was aware of that, yes . 
6 Q Steve was aware of it. He would have been 
7 aware of it even before the transaction occurred on 
8 December 30th of 2016, right? Because it was 
9 specifically not included in that --

10 A I can't say when he became aware of it. 
11 Q Well, who all was involved in the 
12 negotiations leading up to the December 16th 
13 Contribution Agreement? 
14 A John Feltman, their legal counsel, Bob 
15 Altenbach, and Steve to some extent . 
16 Q It's signed by Feltman and Johnson? 
17 

8 

A Correct . 
Q So is it your testimony that they knew 

I that the Sealevel contract was not being assumed by 

2 DiaxaMed? 
21 A I don't know what they knew or didn 't 
22 know. 
23 Q Well , they knew what was in Exhibit A, 
24 presumably, right? Do I need to go to that? 
2' A I don 't know. I 've seen people sign 

Page 83 
documents that they haven't read . I can 't tell you 

what they knew or what they didn't do or -- you need I / 
to talk to them. I/ 

4 Q I have. All right. Can you see the -
5 screen aga in7 
6 A Yes. 

Q Okay . This is the page -- there is the 
8 Exhibit A with the contributed assets and just the 
9 one contract, right? 

10 A Yeah. And a contract that I was very 
11 familiar with because it was with ATEX Technologies. 
12 

13 it7 
14 

Q And it was also with CreatiVasc, wasn 't 

A It was either with CreatiVasc or 
15 Brookhaven . You would have to pull the document up. 
16 Q I can do that, refresh your memory . This 
17 is the agreement entered into by ATEX Technologies, 
18 Inc. and CreatiVasc Medical, Inc., effective 
19 February 18th of 2015 . Do you see that? 
20 A Yes . So it is with CreatiVasc . 
21 Q All right. Let's take a break until 20 
22 after, and then I ' ll try to wrap things up . 
23 

24 

25 

(Off the record .) 
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( On the record.) 
2 

3 BY MR. FEW : 
Q Let's roll with what we've got here. Mr. 

5 McMurray, I'm going to show you a letter that was 
6 written by Jason Jennings as counsel to DiaxaMed on 
7 October 25th of 2018 . Do you know -- were you aware 
B of this representation by Jason Jennings on behalf 
9 of DiaxaMed? 

10 A I -- I'd have to study this . You know, 
11 they handle a lot of patents for DiaxaMed . I don't 
12 keep up with all of the correspondence that patent 
13 attorneys write. 
14 Q Understood . Very fair . But so, Dority & 
15 Manning does do some of the patent prosecution fo r 
16 DiaxaMed? 
17 A Yes, they do. 
18 Q And I guess that's just continue -- did 
19 you all have a relationship with them prior to 
20 getting involved in this hemoaccess device? 
21 A I don't think so. But we do use a number 
22 of different patent attorneys . But I don 't think 
23 so . I think they are handling this matter. 
24 Q Okay . So, who do you think would have 
25 been the person that would have been communicating 

Page 
1 with Jason in order to prepare this letter? 
2 A Probably Lindsay Calcutt. When was it? 
3 Q October of 2018. 

A Yeah. Probably Lindsay Calcutt. 
5 Q Right. Frank Patterson came to Raleigh to 
6 meet with people from ATEX. Were you aware of that? 
7 A Frank had come to meet with ATEX at some 
8 point in time, yes . 
9 Q Do you know of him -- did Steve Johnson 

10 coordinate this -- I don't know what it's called. 
11 It looks like an agenda to it. It looks like they 
12 call the CreatiVasc meeting in Greenville that was 
13 in early November of 2015; it looks like 
14 November 3rd and 4th. Did you attend that on behalf 
15 of ATEX? 
16 A I'm sorry. I'm still seeing the Dority & 
17 Manning document. 
18 Q Yeah. I'm not showing that. I 'm just 
19 asking a question . I need to stop the share. 
20 A Right. I have no recollection of that one 
21 way or the other. It was a long time ago . 
22 Q But representatives of ATEX came to that 
23 along with people from Screwmatics and Sealevel 
24 Systems? 
25 A I'd have to see the agenda. I don 't know . 

Q Frank Patterson, it looks like, says that 
they met with ATEX and showed them the pump 
controller that Sealevel was developing and that 

4 TEX was extremely impressed. 

8 

9 

10 A 

I do not. 
Do you recall if you were made aw 

eloping in 

11 Q 

12 A 

13 Q Do you now if he cam down and went to 
4 the meeting that ovember 3rd and 4th of 

2 

2 

2015 on behalf off',._ EX? 
A 
Q 
A 
Q 
A 

Q 

Stephanie Norri ? 
Yeah. She is ou \(P of technology. 
She's still with he ~ ~mpany? 
Yes. \ 

ve any invo vement with 
2 DiaxaMed? 

2 

3 

A s. On the 

4 pro ssional employer association, PEO? 
A It's a company that we own, like I said 

efore, that provides shared services to our other 

Q But these people are like a -- are · 
9 you familiar with what a PEO is? 

10 A No . 
11 Q It's when someone, a company just 
12 outsources -- they have employees but the employees 
13 are actually paid by the Professional Employer 
14 Organization . That's not what 360 is doing? 
15 A No. 
1 6 Q Okay. How does 360 allocate, you know, 
17 who gets to use what resources? Do they keep up 
18 with that? 
19 

20 

A Yes. 
Q And so those -- so , like, they kind of 

21 keep track of their time, like lawyers do? 
22 A It's with allocations, not with a timecard 
23 system . But it's based on an allocation of 
24 different projects; overall usage. 
25 Q Let me take a two-minute break and I think 
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1 I 'm done. Okay7 

2 A Okay . 
3 

4 

5 

6 

(Off the record.) 

(On the record .) 

8 BY MR. FEW : 

Brian McMurray 

Page 88 

9 Q We're done. Mr. McMurray, thank you for 
10 your time and your patience. And you are free to 
11 go . 
12 A Have a good afternoon . 
13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Proceedings are concluded .) 
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