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1 MR. SAVAGE: One of the defendants has

2| already pled guilty, Jessica Kelly. That was done in

3| front of Judge Jefferson. I did talk to her-about 1:15
q today, and she had no problem relinquishing jurisdictioﬁ
5| to you to finish up the plea. |

6 THE COURT: ILet's see what we got. All

7| right. Ms. Kelly, you are here today, you are'chargéd

8 witﬁxbu:glary second, violent, zero-to fifteen yéars.

9l Yéu'want to pléad.guiltyvto that?

10 DEFENDANT KELLY: Yes, sir.

11 - THE COURT: You already have pled guilty.
12| - _ MR. SAVAGE; We held off on sentencing. .
13 5 . THE COURT: Jﬁdge Jefferson took-your plea,

141 so wé;re just going to sentence you today. All right.
. 15| Lamar JOnés? ‘

16 DEFENDANT JONES: Yes, sir. .

17 ‘ THE COURT: All fight. M. Jones, you got
18| charged with burglary second, violent, zero to .fifteen
19 years,,énd possession of tools of crime, zero to five

20| years. You want to plead guilty to those charges?

Tl L DEFENDANT'JONEs: ers, sir.
.22 A I .TP.IE COURT: All right. Now,‘ the burg
23| second —- is he pleadiﬁg.nohviolent or violent?
24 |- R MR, SRVAGE: Violent, Your Honor. They're

25| all pleading to violentﬁ I
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- understand that burglary second 1s -- you're pleading to

.gullty to this today you'll have a strlke agalnst, and 1if]

" you ever get two more strikes, you'll go to jail for the

TEE COURT: It says nonviolent on the -
sentencing sheet, but then you got- violent marked
underneath it. Is it violent?

MR. SAVAGE: ~ Yes, all three

THE COURT: And that is a str:Lke'>

MR, SAVAGE: Yes, Your Honor. I believe o
Darren Simmons should be up there as well.

THE. COURT: That's what it says on there. It

was just that you had nonvioclent on fhere. You -

burg second violent?
DEFENDANT JONES: Yes, sir.
- THE COURT: You still get up to 15 years
violent, versus nonviolent affects your parole |
eligibility. Strike offensé means if you get enough -

strikes, you go to jail for the rest of your life without]

the possibility of parole: Did you talk about that with |

your lawyer?

. DEFENDANT JONES: Yes, sir.

THE .COURT: . So you understand after'pleading |

rest of your llfe without the p0551b111ty of ever gettlng

out7 :
DEFENDANT JONES: Yes, sir.
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1 - THE COURT: And-you.still want to plead

2| gquilty? | | ‘

3] DEFENDANT JONES: Yes, sir.

4 ' THE- COURT: A1l right, Now, Darren.Simmons,

5 you re charged also with burglary second violent.

6| Again, this says nonviolent on the sentenc1ng sheet. Is
7| it going to be violent?.

é B MR, SAVAGE: . It's violent, Youir Honor. I

9 -apologize‘. | ~ _

0] © THE COURT: That is also a strike offense,
111 and the violent means you have to serve a little bit

12| longer before you're eligible .for parole. You want to
13 plead guilty to burglary second v1olent7 '

14 . DEFENDENT SIMMONS: Yes, sif.

15 o . THE COURT: You're also charged with

16 | possession of'todls'of'a crime, zero to five years. You
17| want to pleadﬂguilty to that? | '

ST ' DEFENDANT SIMMONS : Yes, sir.

19 s , THE .COURT: And you also got charged w1th

20 posse551on of a weapon, zero to one year You want to
21| plead gullty to that?

220 DEFENDANT SIMMONS:  Yes, Sir.

23 : THE_COUR‘I‘: ALl right. Now, Mr. Simmops and
24 Mr. Jones, I'm going to ask you sqﬂe quastions.  Judge

25| Jefferson alreadytwent over.this with Ms. Kelly, so I
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don't need to ask her these questions. All'rigﬁt,

| Now, Mr. Jones and Mr. Simmons, you have the
right to a jury trial. You waive your right to a jury
trial when you plead guilﬁy. If you want a trial, you -
stop me. We'll arrange that for you. The state theﬁ has

- to present enough evidence to convince 12 jurors that

you're guilty beyond a reasonable doubt.- All 12 would
have to agree yOu;ré guilty in order to convict you, and,
Lf convicted, you have the right to appéal.

. You can challenge the state{s evidence, put
up evidence of your own, testify, if you want, and if you
don't want to testify, the judge will tell you they're
ﬁot to hold that against you while they're deliberating.

Do you understand that, Mr. Jones?

DEFENDANT JONES: Yes, sir.

THE COURT: ‘Do you understand that, Mr.
Simmons? ' '

DEFENDAﬁTléIMMONS: Yes, sir.

THE COURT: Understanding that,'you want to
walve those rights, Mr. Jones?

DEFENDANT JONES: 'Yes, Sir.

‘ " THE COURT: . And you want to waive those

rights, Mr. Simmons? . ) ) o | | |

| DEFENDANT SIMMONS:  Yes, sir. _ N

. THE COURT: A1l right. Mr;'anés,fére_you

5
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‘pleading guilty because you're guilty?

DEFENDANT JONES: Yes, sir.

‘THE COURT: How about you, Mr. Simmons? - Are

you pleading gﬁilty because you're guilty? | '
DEFENDANT SIMMONS: - Yes, sir.

THE COURT: Are ybu under the influence of
drugs or alcohol today, Mr. Jones? | |

| DEFENDANT JONES: No, sir. |

.THE COURT: How about you, Mr. Simmons?

- DEFENDANT SIMMONS: No, sir.

“THE COURT; - Mr; Jones,. you're standing next
to your lawyer. Are you satisfied with his |
representation? - '

DEFENDANT JONES: Yes, siy.
_ THE COURT: Do you need to spend any more
time with him? ' | j _
| DEFENDANT JONES: No, sir.
THE, COURT: All'?ight; Mr. Simﬁoﬁs, how

,about you?. Are you under thé influence of drugs or

alcohol? |
DEFENDANT SIMMONS: No, sir.:
xTHElCOURT: Are'you satisfied with your-
lawyer? | ) ' . - | o
| 'DEFENDANT SIMMONS: Yes, sir. . =
THE COURT: Do you need to spend any more
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arrested?

time with her? _
DEFENDANT SIMMONS: No, sir.

. THE COURT: Has anyone promised you anything
or thfeatenedvyou'in any way to get you to plead guilty,
Mr. jones? ' ‘

DEFENDANT JONES: No, sir. ‘
THE COUﬁT: Howvabout you, Mr. Simmons?
DEFENDANT SIMMONS: No, sir.

" THE COURT: Mr. Jones, how old are you?

; DEFENDANT. JONES: I'm 19 years old, sir.

THE COURT: How far did you get in schbol?
DEFENDANT JONES:  Tenth grade, sir.
THE COURT: Do you have a job before you got

DEFENDANT JONES: No, sir. I was at the. -
vbcatiqnal'rghab.ttying_to find a job and trying to
accomplish my GED.
| | THE COURT: Are you7married?

DEFENDANT JONES: No, sir.

THE COURT: Children?

DEFENDANT JONES: ' No, sir. . \

THE COURT: .Mf. Simmoné, how old-are‘you?
: DEFENDANTférMMONs: Twenty-five. '

THE CQURT: How far did you get in schpoi? |
- DEFENEANT,SIMMONS;. Ifm in coilége r;ght nob.

I
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‘decision?

- THE COURT: Where at?
DEFENDANT SIMMONé: ECPI.
THE CQURT: Do you have a job?
DEFENDANT SIMMONS: Yes, -sir.
THE COURT: What do you do?

DEFENDANT SIMMONS: I work as a crew member
. at Taco Bell. “

THE COURT: Are you married?
DEFENDANT STMMONS: No, sir.

“THE COURT: Do you have children?
DEFENDANT SIMMONS: Yes, sir,

THE COURT: ALl right. Mr. Lewis, does

Mr. Jones undersﬁand what he's doing waiving his .right to

a jury trial and pleading guilty today?
. .MR. LEWIS: Yes, Your Honor.

THE COURT: Do you égree with his decision?

MR. LEWIS: Yes, Your Honor.

THE COURT: Ms. Mullaney, does Mr. Simmons

understand what he's doing waiving his right to a jury

trial and pleading guilty?
 MS. MULIANEY: Yes, sir.

MS. MULLANEY: Yes.

THE COURT: T find the plea is freely, -

THE COURT: Do you go along with that
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“please the Court: This incident occurred back on

this specific store to get guns. They came down here.

-bolt cutters. They started breaking the locks off a

_defendants, the juvenile and Darren Simmons, they then.

- police came. He had a walkié—talkié.in.the vehicle and

voluntarily and intelligently made. What would the state

like to tell me”?
MR. SAVAGE: Thank you, Your Honor. May it

December 15, 2009 at Savannah Highway in Charleston
County. That locat;on is the store of the Carolina Rod
and Gun store. At about 4 a.m.,lthere,are'actually four
defendants in a vehicle. The driver of the vehicle was g
juvenile. That's why he is not here today. A‘
They decided to come down to.the area to rob

Thgy'parked. ‘They drove to the back of the store.

Jessica Kelly and Lamar Jones got out of the vehicle, had|

contalner at the back of the store. The other two

went back in the vehicle out-onto Savannah Highway and

parked the vehlcle there,

The reason why the vehicle was parked there - |.

is because the juvenlle was to act as a'lookout if the

Darren Simmons also had a walkie—talkie on his person..
Darren Simmons then -left that vehicle, came over to the
back of the store. He broke into the other container .as

mentioned by one‘df«the cpdéfendants'in'a recorded,_.
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The police arrived. As they saw the vehicle‘s lights
coming back there, they all took off and fled. What we |
‘believe happened was that the juvenile in the car fall

was conming.

‘not.

_about what the police fouﬁd first. in the vehicie‘with

‘The walkie-talkie was also back there, and so when they

_started talking to them back at the police station, -

statément.

While breaking into the containers out in the
back, they got into two of them. As they were doing
that,'therpolice - it set off the alarm.to the sfore.

asleep and didn't sée them and didn't warn them‘that he

All three of them took off and ran -that
night. They'were_able to gétch all four of them tﬁat»
night, including the jdyenile in the vehicle. Two of
them gave audio recorded. statements, that was Darren

Simmons and Ms. Kelly, Jessica Kelly. Lamar Jones did
In that recorded statement —~.let me talk

the juveniie they found a pistol and a 12 gauge éhotg‘un.
At the scene at the pack of the gun store,fthey found ski
masks, bolt cuttets,wa machete. »The defendant James

Darren Simmons also had a pocketlknife in his pocket.

Darren Simmbns'admitted.that.the'Quns were his, that he
bought the7gﬁns there to go get‘moré guhé,“ The whole
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1 plao was to get guns. .Jéssica Kelly also admitted they
2 | were going to bréak into that store to-get guns, and that
3| 1is basically the nuts and bolts of the case. '

4 Our concern about this one is that I've had
5| countless pleas in front of older judgeo in this circuit.
6] We got a gun case, a lot of times a judge asks where did
71 you get the quns from, and the standard response is, Off
g{ the street. -

g Today you get an answer to that. I'm very
10| coricerned about this case in the sense’they're not break
11 in and oteal o TV, an X box, throw a trash can through
12| the front. They go in and they get -guns to put guns back
13| out on the street. They turned up with firea;msr a

14 number of firearms, a machete, and a. ski mask.

15 - . The victim, store owner, 1is present in the
16 courtroom today and would like to speak at the

17’ appropriate time. If he turned up, I don‘t know what

18{ would have happened, but luckily he wasn't the flrSt one
19 .to show up,.tho police were. Because of what they came
20| with and what they were- trylng to do, the state wants

21| active time on eaoh:of ‘these defendants.

22 R Havino saié that, I wiil say that Jessica

E 23 -Kelly pled. She did agree to go forward as a testlfylng
24 i w1tness, if need be, at trlal agawnst the other two.

25 Lamar JOnes sald he was going to Then we got to the
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1] plea and he dldn k.
2| | After the plea, later on that day, his |
3| defense attorney approached me and told me he would
4 plead; I never spoke to him, -We never got -in further
5| negotiations because we ended up working it out, but that
6| is kind of how it stands. And, again, just the;victim,
7| or store owner is here. _
8 | THE WITNESS: My name is Neil Stack. I am .
9| the owner proprietbr.of Carolina Rod and Gun, - I just
10| wanted to speak to the se#iousness of this crime.' I have
11| operated Carolina Rod and Gun for 31 years, and I have
f}2 had many attémpted break—-ins, some have been successful.
.13 One'thing that struck me as very serious was this was the
14| first occasion where any;df the defendants have}ever’some
151 so, heav1ly armed.’ ' ‘ ;
.16 , . It struck me as what if police had intervened
17 during_thg event of the crime or perhaps while 1 was
18 | there?  The juvenile chserved he for. about 30jminutes
. p19',aftér the-crime He was aboutIZOO yards away ina :
© 20 vehlcle, and frankly I thought it was a pollceman woxklng
21} on paperwork, S0 due to some good detective work, the
V22 lleutenant<went down, grabbed this guy. I went up to him
23 afterward. ‘He‘had'a sawed-off éhotg&ﬁ. Théy had & stun
24 ggn:"That-ié not the sort of thing you QSUally.take-to a

25| break-in, so, again,»when'gunsueﬁd'up the'on the street,
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1{ they're either stolen frém people's houses. They don't
2| come in and buy them from a shop. They can't stand the
3 ‘scruﬁiny of the federal background check. This is how

4| guns get on the street. |

5 o About six months ago, I'll try té be brief,
6| Mayor Reilly and Chief Mullen and also Solicitor Wilson
7| spoke out about getting serious about-qun crime, and I'm
8| here to plead with the Court to take this serious. This
9] is what you read in the paper. TheSé are where the gunsg

10{ come from. This is what ¢causes deaths. Thank you,

11 THE COURT: A1l right. Thank you. Anything
12| further from the state? .

13 © .7 MR. SAVAGE: No, - Your Honor.

14f - . THE COURT: Mr. King? .

15 MR. KING: Thank you, Your Honor. I am here

16| with Jéséiéa Kelly today. She was datihg Darren Simmons
17| at the time.  She was 17. She's 18 now, so at the time
18 | this happened, she was 17 years old, She was dating a
19 24—year—éld can. She has absolutély-no prior récord,'
20'{ Your Honor. This is the firxst time she was ever arrested
21| for anything. ' .

22 ' = ~Sﬁe confessed and cooperated on videoﬁape

23 'wheh'shé was airesteq,°énd she did spend 52 days in jail,
24 Your HonorL. We{re.asking if .you would ¢onsider &

. 25 piObationary sentence. I'understand what the solicitor
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“1} has asked for, Considering her age and the fact that sheg

2| was willing tb cooperate, if you would consider a

3 ﬁ:obationary sentence fbr her, After she spent her 52

q ldays‘in jail, her mother got her out of jail. Her mothen

5| and grandfather are here today in court. Her mother is

6 | standing dver»here in the corner. I believe she may want

7| to address you. '

. ' ' They took her to Lexington, where she lives,

9| and since then, she waé baby sitting until she got a

10| full-time job at the Dairy Queen, -so She's’working at thel

11| Dairy Queen mow, 40.hours a week. She's attending a GED
12| program, a one stop in lexington, so she's been over 60
13 hours»in claSSes}vand she's working on her practice exam.

14} She's having a little trouble.with math but is hoping to

15] take that scon, Aé'I-said, She_haslfamily support. . Her

1§x‘nmther and grandfather are here. Her mother says she*s“

17{ been in no trouble since this and has seen a change in

18 her, | I | , |

19 i. - Also, she heips take care of‘threé children.

20 - He: mother has come into custody of three family children

21 | who wére'in DSs custod&, and ﬁs. Kelly has been taking .

22| care of them as well, She's always been willing to

.23 cooperate. 'Actuai;y,~whenﬂthe soliéifor asked ﬁer for

24 COope:étién, wanting her to go in andjenter'intq her.

.25] plea, she did that."Shg stepped up, and_sﬁe entered into
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- what this is worth, Your Honor, there was no plan to sell

'any intent to just get these .guns out on the street. It

. Tuesdays and Thursdays to receive her GED, and she hasn't

that plea prior to this, back on June 22, Your Honor.

She told me there was never any plan -- for

the guns on the street. The plans that they had was to
sell to pawn shops and, you know, I know it's not great,
but it is -— gquns are available at bawn shops anyway, and
they do have to go through proper procedureé and

background checks there too,,and-she said there was never

was to get money from pawn shops. _

If you would maybe hear briefly from her
mother, Your Honor, I also have a letter, if I may
approach, from a family friend a brief letter about her
as well. : | .
© :THE COURT: All right. _

MR. KING: This is Mrs. Gina Sample.
 THE WITNESS: Yes, sir. Since Jessica got
out of jail, she has come home. I received some children
frdm”DSS. She hés been a big suppoft with that, and she

is working full time and she's going to schocl on

been any trouble. she is, to me, a chahged person, -and
realized the éeridﬁsness of what shé_did.‘ | o
THE COURT: Okay.

MR. KING: Your Honor, her mother, I believe,

Q

15
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1| blames Mr. Simmons. Ms. Kelly, she doesn't want to do
2 anything'EG make‘énything worse for him, bﬁt I would

3 ;point out that she-is significantly younger ahd I believe
4 | was influenced by him, to some extent.

5 , - THE DEFENDANT: I just want to say I

6 apologlze for my actiong, and I understand that it was

7/

.71 wrond. , ‘
8 .. THE COURT- Okay. Mr. Lewis?
9 . MR. LEWIS: - Thank you, Your .Honor. As Lamar

16§ told you, he's 19 years old. He's-lived in Charleston
1] his entire life, along with his immediate family. -As you
12 | can see, he's still in stripes. He's been in for 260
13| days. He wasn't able to afford to bond out, has been in
14| since the date of arrest. N |
15- ' . He was called in as klnd of a thlrd wheel in
.16  this situat%on. - He knows that he made the worst dEC1§10n
17 | of his life,'and he is certainly‘sofry for that, and L
18 ;Lelleve at the apprOprlate tlme he would als¢ like to

19| address the Court

20| .1 believe that he would be a good candldate
21} for prdbatlon He's never been in trouble‘before. He
22 | ‘made a~stupid‘decision on this date, but I-would like to
; 23 ¢ reitefétei this 19}year—§ld that'is'in front of you with
 2§_ no prior record is npt:the face of all the guns that are

25| attached to murder cases around the state. This was his
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1| first mistake, and from that, I would ask that you give
2.| him that other chance. . , |
3 He has done, as I told you, 260 days, which
4 is a significant amount of time, no matter how you look
5| at it. ',
8 . His mother, Katie Jones, would like to
7| address you if you're willing tb hear from her. I know
8 'Lémar would like to address you as well,
9 THE COURT: - Xeé, ma'am, your name.
10 ’ THE DEFENDANT: My name is Katie Jones.
11| Lamar has been never been in trouble before, and I feel
12} like he was coerced into this that night, and for that I
13} don't feel like this would ever happened He was at
" 14 | vocational rehabilitation center in Moncks Corner and
is hopefully will get-his GED to accomplish that because he
16 { wanted to go to Trident Tech and become a ?roductivé
17| member of society. |
18 o I have no, . you know, feeling-at all that thig
19| boy wants-to put guns on the street. That's not just
20| him.- He was & member of my church -- well, he took me to
21| church and he's been participating atuour church for many
22| years now. For thlS to have happ&ﬂ&d was a very Dbig
23 'nustake on his part. '
2l L MR, LEWIS: Your Hon'or,,. if ;[Amay approach,

25| two letters, and.then I think'Lamar.wants to address you.
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to do when I got out.  I'm going to finish my GED, get a

'keep myself on the right track, but at-the same time I

4 THE COURT: Ckay. What would you like to
tell me? ' ' |
. THE DEFENDANT: I would»like £§ tell you that
I apologize for_the crime: Me Leing in the Charleston.
County'Detgntion‘Center for 266 ddys changed my life,

I'm cloéer to God, my Bible, I plan aheéd; whatever, what
career, my job, also do what I was there to do, 13 to.

apologize, for the mistake ‘I made.

It's my first mistake and the last time I
will evef do anything like that, Your Honor, it would
mean so much to me, sir. I apologize.

THE COURT: All right. . What did you need
these guns for° , , '

THE. DEFENDANT: Just to make money, sir.
Times is>hard k: ain't had no gob and so I had to flnd
a way to try o make money .

THE COURT What did you need Guns for during
the comm1851on of a crime? ,

. MR. KING: Thls e they were not alleged to
be his guns, Judge. o
| THE COURT: Well, they were with hiﬁ,'right?

the comm1551on of the crlmes
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1 ) - THE DEFENDANT: At the time I didn't know
2| where the guns were at, sir. I didn‘t-know;
3 THE COURT: All right. Anything else,
4| Mr. Lewis?
5| MR. LEWIS: No, Your Honor.
6| '  THE COURT: Ms. Mullaney? |
7 MS. MULIANEY: Yes, sir. I certainly do not

8| want to minimize this crime in any way whatsoevef, but I
5 I would like to show you the pictures of what occurred.
10| This is‘aipicture of the front of the store, and this is
11| the picture of.the store in the back, and the reason why
12{ I think those pictures erelimportant is I wanted to point
13 ] out to you this crime is a property crime in the true
14.:~sense of the word, and that is really what was happening.
is ' . ThlS happened two weeks before Chrlstmas 1|
16} don' t think it's as smnlster as. 1t is stupid, that these
171 kids thoughl they would break 1nto thlS storage container
18 éhd go end pawh these guns at a pawn. shop ahd Lhey would
19| have extra money.forlcﬁristmas. | '
. 20 : ~ None of‘theﬁ had -records. My client did not
21| have a record. . Obviously, they were not gbod criminals.
éz ~'They'were caughtﬂwithiﬁ mements after jﬁmping over the
23 fence that you gee in the'pﬁrture, cut. up with}allikinds-
24 "of cuts from.the barbed wire right there on the highway.

ée The guns belonged to Mr. Slmmons
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he keeps the guns in the car.

'1mmed1ately after this happened on V1deotape and

“Trident Tech; and he had a wonderfui job, I'm going-to

‘have a letter from ECPI'at the college of technology

Mz, Simmons-owned those gun, He 1egally'purchased the
qun. The one gun was the rifle, which was in the truck
of the car, and then other gun was also & gun that he
legally purchased, which I believe was under the
passenger's front seat. These are guns that he owns and
that he carries with him because he lives in a dangerous
neighborhood. Thefe was never ény intention to use thése

guns or to have these quns. It was just that, you know,
‘Mr. Simmons confessed to everythlng

coopexated fully; At the time Mr., Simmons was 24 years
old. He graduated from Summerville Eigh School,~and at

the time this occurred, he was a full-time student at

give you a letter, at Dorchester School District 2, which
he had that job for about 2 year and a half. | |
hen he was af:ested, he was in jail for 101
days. “Iﬁ March, when he got -his income tax check back,
his mother.was'able to post bond, and to get him out of
bond. He'got out, I believe, on March 26th. When he got
out of jall then, he got. hlmself reenrolled in school,
aga1n, a dlfferent school but the same area of study,

which 1s what he wanted, electronlq-englneerlng, and I
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- he was in jail'he reallzed how Stupld it is. He is not

'again, and at this time I think his mother would like to

where he is a student there.

I also have a letter from his manager at Taco
Bell, where he workedv;- where he worsed at Taco Bell,
and she writes a letter, and she says great things'about
him and his réliability as a worker,

Eis mother is here. I think that
Mr. Simmons —- I think that this whole thiné started off
as, you know, kids just doing éomething really, really
stupid, and thére was no intention to hurt anybody or
gome kind of big gun 6peration to'puf guns on thé street
as much.as it was this actual possession with intent to
distiibute plan, almost like a treasure chest that'they
could then go to a pawn shop and have money for

Chrlstmas

Mr. Simmons has not been in trouble. He's

that his mother would like to speak on his behalf. I'm
asking Your Eonor to consider a suspended Y sentence.

Many fimas'wheh I spake with Mr. Simmons when
someboay that you will ever, ever see in your courtrcom
address the Court.

THE COURT: Yes, ma am? .
THE WITNESS: My name is Inez Quarts I'm -

21
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' never been in ﬁroﬁble. He got an 18-month-old son that

- that is mostly done for the child, he does it. He helps
ruﬁ the house, he halps cake care of his aunt now that ig
~really not able to take care of herself This is an

you pleass be lenient with him.
Your Honor, the vehicle that was us&d}in,this case, it

‘weren't llka that were just in there, this happenstance,

I would never be in your courtroom.agaln

his mother. Your Honor, this mistake; it got to be a
mistake. This {s something that is not like him. He hasl

he really enjoy being with. He spend time with him, and
the child loves him. He pays for the child. Everything

experience that he really grow from, go I just agk that

THE COURT: All right.
MR. SAVAGE: Just to be clear with the Court,

wasn't Mr, Simons"vehicle It would be relative of the
juvenile that was 1n the car at the time 30 that the guns,

and were actually pulled from that vehicle that night.

: ' THE COURT: Mr. $immons, do you want.tq say
anything? . o | | _ | ‘ ' |
| . bEFENDANT SIMMONS:ﬂ I am truly sorry for the
crime T committed. I apologize. It was a stupid |
mistake; and if yoﬁ give me a chance to prove to you, the
sollcltor, and averyone here that.I am a good,person and

THE COURT~ Well, who cooked up this Ldea°




03/17/13 01:26PM PDT 'B003389038' - 18037341397 : ‘ PgB8/70

.l

23

1| Nobody wants to take creditf Well, I guess there's two
2| sides to.every story. The state has painted a pretty
3| good picture that this is the type of crime we really
4| need to throw the book at.
5 There is a serious pfoblem in the streets
6| with quns, and this is a source of them, these kinds of .
7| crimes. On the_other hand, you know everybody is kind of
8 painting~a picture that this is an innocent thing with
9| stupid people involved doing stupid things. I.don't

10| kaow, I have yet to meet a criminal master mind in the
11| seven years I've been doing this, 8o -I'm probably
12| inclined to go with the belief that there wasn't a'real
13| ‘brains behind this outfit. Nevertheless, that doesn't

14 | diminish the seriousness of it. The only thing odd about
15| it is that this is something that it looks like it's a
16| first offense for everybedy; is that right?

17. | " MR. SAVAGE:

18] © THE COURT: That truly is an odd fact. I
19} don't know what to sa? about that. Ms. Keily cooperated
éo with the police, so she'll get a little bit of credit for
21| that: The fact that you guys have no prior record before|
22 | means i won't give you the full 15, but, still, thls is a
23 bad crime, and: it was commtted obviously w1th

24| premeditation. There were guns. It looks llke they

25 caught the get away drlver w1th a qhotgun in the VEthle
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showed up. -

.get five years active on the possession of tools, credit

active, followed by five years of probation, five years

This is something that could have gone real bad real
fast, and y'all are probably lucky that you didn't know
what- you were doing and set off the alarm and the police

- Here is what I'm going to do: Ms, Kelly, you
get 15 years suspended to five active, followed by five
vears of probation on the buiglary charge;kfive-yearS‘on
the possession of tools of crime charge. .-

. Mz, Jones, you get 15 years guspended to ten

vears active, followed by five years of probation. You

for the 260 days you served,
Mr. Simmons, yours is 15 suspended to ten

on the possession of the todls of a crime, and Qne year
on'the unlawful carrying of a pistol.‘ You get credit
for, I believe it was, 10l days, I heard. Good luck. It
will all run concurrent. . ' '
(Whereupon, the proceedings were cthluded{)

PgB7/70
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I, the undersigned Amanda K. Haffenden, RPR, CRR,
Official Court Reporter for the Ninth Judiciél:Circuit of
the State of South Carolina, do hereby certify that the
foregoing is a trﬁe, acédfate, and complete transcript of
record of all the proceedings had and evidence introduced
in the.trial of the captioned éase, relative to appeal, in
the Circuit Court for Charleston County, South Carolina,
|on the 1st of September 2010. |
I do further certify that I am neither of kin,

counsel, nor interest to any party hereto..

- ' . October 14, 2010

.//" / f
% - 4
_' JAY A

f Rebérter
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n STAmohééunxc@oimA' | F)O QQO) ~(F~] O~ ®08({

) INTHECOURT OF COMMON PLEAS
County of _._Charleston )
' . ., Wi
» ’ 1‘.:5 ":%‘ rﬁf\;‘
Darven A Gomenens . 342580 ) | G o T e
Puli name and prison number (if kny) afApplieant ) ' SR Car 8w
. ) \ ;' ) (‘} -\“"{f‘
V. ) ; (.:,'-: b o .ﬁ.ﬁf' .
| ) APPLICATION ROR o C "
. ) DN e
Stale of South Carotina ) POST-CONYICTION IIEF B F
)
)

In-order for this application lo receiva'onsideration by the Court, it shall be in writing (legibly
handwritien or typswritten), signed by the applicant and verlfled (notarfzed), snd it shalt set forth in
oconolse form the answers to each applicable queetion. If necestary, epplicant may furnish his angwerto a,
partloular quution on the reverse side ofthin page or on an nddttmnal pige. Applicant shall make olear to
which question ray such contmued gnswer )

Since every app lication titust be sworn undor oa!h' aﬁy fake gtatament of 2 material fact thercin
may serve us the busfs of "prosecution and conviction for perjury.  Applicants should therefore, exsrelse
chre to-sssure that st answess arc true and e.ormct.

lf the appl(cauon is teken in &tmg pxmp_qng, it shall tncludc an aﬂ' davit (attachcd s the back af ;
the form) sctting forth infrmation which éstablishes thet applicant will be unable to pay the: foes and costs :
of the proceedings. When the application Is completed, __gnglshall be mailed to the Clerk of Court

for the Covnty In which the applicant was convmlcd.

L leofdaontlonum&a&_&g@g_&o.ﬂmw}.Q. znx .135’:.,..
- Reerh & 29178

2. Name¢ and location of Court which.imposcd. scntcncc__ﬁmdm_ﬂmﬂh.f,__

General, Sessions,  COhacleston 86

3 Namey) ofcodefendun() (ﬁﬂnY)_l)ﬂa&m_JAQ_q_;_LMr_ﬁmﬁﬁ___—

4. . The md:ctment numbcr or numbors {13 known) uporl which and the offenscs for which
. scntence Wwas zmposcd .
wE _._20!() G31001122 ¢ ?mlr'glon,{ 5 et 'ﬁagre@

P Ly



03/17/13 01:26PM PDT '8003383036'

<

->

18037341397
et P e~ -t
S0HODIY NHTTY T S
LaRin AL He Y T
B OLRLNOL ™
e INE R T o's) TIAVHTTTT
aMTT T T NE60 T

, = GAAITOIH
3#\1 1 im ’\‘\\..{‘J"‘M:Y‘ lzuanx !w :

a

540,200 LSh SALYULSINKGY T

Pg22/7

0

27



03/17/18 01:26PM PDT 8003388036' -> 18037341397 . - Pg23/70

28 . o .

S e S S
| B —

7 3. Thedate upon which seotence was imposed and the terms of the sentenca: '
@  yes suserd o inrs plus Higs oromben  Geph., 12010
) .

©
6. Check whether a fnding of guilty was made:

(8)  efterapleaof gilty v

(b)  aficra plea of not guilty

()  aferaplea of nolo contenders |
7. Did you appeal from the ;udgmcnt of conwctlon or the 1mpnsltion of acnlcncs?

L% AT
8. If you answered “yas® to (7), list:

(a) *  the name of each Court to which you nppcalad; ‘

i,

{d) if knqivri, citations ofany writien opinion or orders epiered parsuant to such
rogults; . . S - ' '

fi.

9 ﬁ' 3 Ifyou answamd no* to (7)& suue your regsons far nolso appe&]mg
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'

© _ngd_m mfﬂﬁs«rmaL atvice, -emm oo r'BbL
10, State concisely the grounds ©on which you base your allegatmn thet you are be} ng held in-
custody unlawfully: .

| (&) Mnmme_LmﬂmMm_,_“
- ) mhm&. madder urmﬁmknn

(c)

[t.  State concisely and in the same order the facts whlch support each of the grounds sct out

A (i) '

12,

| (8)  any petition in a State Court umier South Carclina Law? Yos ‘
{b)  any petition in State or bedeml Courts for habeas corpus or post-conviclions

‘ relief? Moy "
(c)  any petition in the Unitod States Supreme Coirt for certiorari other than peuuons '
-if any, already specified i (8)? Ao : . o

(dj ariy other petitions, moticms or applications in this or any-other Court? _ANa
13 [fyou answered "yes” (o 0 any. pait of (12), list with respest to each petitior, motion or

apphca‘io;x
(@)  the specific naumsﬁ\creof . v :
i ',mhmﬁaLmLAgnkm : . '!
i SR -

i,

iv.

, (b') ' the name, and location of the Courc in wlnch each was filed:
. memm Cmn’cu (’mrla o? G:mfml. ‘3)9%@3 .
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{© . \B:.disposilion thareof:
i ok deared

(d) thedate of ench such disposition:
b nowadtable

(@) ifknown, clmnons of any written Opimons or ocdars entered Ppursuant to each such
disposition:

L umundable,

il

iti.

l W, -
14 Has any ground sat forth in (10) been previously presented to s o any other COurt
_ State or Federal, in aniy petition, motion or apphcanon whnch you have filed?
Mo '

15. - Ifyouanswered ‘yes”to (I4) identify: .~ . .. . - . L.
‘(&) . which grounds have been presentad: -

- .(b) .. the'proceedings in which each ground was riged:
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16.

17,

18, -

¥

If any. ground ot forth in' (10) has not prcvi.ously boen pmc;amez'i to any Court, State or
Federnl, set forth the ground and state consisely (e reasons why such ground has not

il

(b)

iL.

i,

previously been :pa't?scmed:
(€ o Qrior _aQpenls fuled
N :
(c}
. Were Qou repregented by an atioriey at &ny tima during the course of:
(8)  your ertaignment and plea? . urp,a ) '
(®) . wuridsl, ifany? _pnp
(c) your senfencing? ‘ YeS
(d) - your appeal, if any, from the judgment of conviction or the impositien of
seulence? _1yy . ' ,
()  preparation, peeseniation or consideration of any petitfons, motions or applications

with tespeot to this conviction, which you filed? _ryy

If you answered yes® 10 one or moreparis of (17), list:
(a) -

the name and address of each atfornay wha reprosonted you:

Crostésten, SC 79401

Pg28/70

the proceedings &t which each such attorndy represcnted you: - : Lo
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19 State clearly the mli.ef you seek in filing this application:
Senkenn  ceduckion -

ettt AT

‘20, Are you now under seitence from any other court that you hiave not chellenged?
AR

Revised 3/2_003

STATE OF SOUTH CAROLINA 3 )
) VERIFICATION.

- County of __ Cirerbaneny iy )

L_Doreen Aulbmy Smmons -~ beingdulyswom
-, upon.my oath, depose and say that [ have subscribed to the foregolng application; that [ kuow the

contenta thereof; that it inéludes every ground known to me for vacating, setting aslde or

cotreciing the conviction and sentence atiacked in this appligation; and that the matiers and

. allegations thereln sct forth are true, .

Pg27/70
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APPLICATION TO PROCEED WITHOUT PAYMENT -
OF COSTS AND ARFIDAVIT
IN BUPTORT THEREQF .

L um:m.‘i)_.ﬁmm : , hereby epply for leave to
proceed in this action without pre payment of fecs or vosty o security therefor. In support of my
application ] declarc under penalty of petjury that the foliowing faots are (rue:

1)  lamthe gpplicant in this action and I beljeve [ am entitled to redress.

(2)  Becausec of my poverly I am unable to pay the costs of said procesding oy gwc :

security thereof,
: ' y ,gppram
> ed to and-subscribed bot‘orc me l.lus
day of SO

Notary Publia

My Commission BExpires: ﬂb’bﬁl _ , . ' o
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STATE OF SOUTH CAROLINA'

) x
' ) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
. : . . )
Yy . 2011-CP-10-6034
Darren A. Simtiions, #342580, ) .
' )
Applicant, - L)
o . )
v. )  RETURN
. )
State of South Carolina, )
- )
Respondent, )
)

The Respondent, making its Retum to the application for pbst-oon\;iction relief (PCR)

filed August 24, 2011, would respectfully show thi's Court; N
o I

The Applicant is presently confined .i.n the South Carc;lina '.Department of Corrections
pursuant to qrders of commitment of the Char.l‘cston County Clerk of Court. The Applicant was
indicted at the May 2010 term of the Charleston County Grand me for burglary — 2™ degrcé
violent (2610—.08-1-04722),'un'lawful possession of a pistol (2010-GS-10-1723), and posséssion
of tools of a crime (2010-GS-10-3108), Mary Beth Mullaney, Esquire, represented the :
Applicant. On September 1, 2010, the Applicant pled guilty as indicted. The Honorable Roger
M. Young, Sr. sentenced hinn to fifteen (15) years suspended to ten (10) years plus five (5) yeats
of probation for burglary — i“" degree violent, five (5) years for possession of tools of a ctime,
and one (1‘) year for unlawful carrying of a pistol. The sentences were to run concurrently, The

Applicant did not appeal the conviction or sentence.
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Attached herewith and incorporated herein are the records of the Charleston County.

Clerk of Court regarding the subject conviction, the records of the South Carolina Department of

Corrections, and the guilty ples transcript.. '
1L
In hig current application and amended application, the Applicant alleges that he is being
heid in custody unlawfully for the following reasons:
L. Ineffective assistance of counsel in that counsel
a. Did not try to negotiate & proper plea.
. " b. Failed to properly mvesngate _
2. Subject matter jurisdiction in that Applicant was charged wuh burglary -
: 2™ degree, but should have been charged with burglary — 3" degree due to
the alleged cnmc scene 1ot bemg a dwelling which is an element of
burglary ~ 2% degrce
I,
In a post-conviction relief action, the applicant" bears the' burden of proving the
allegations in the application. Butlet v, State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a grourid for relief, the applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result.” Strickland v. Washington,

466 U.S. 668,104 8.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334 SE.2d 813,

The proper measure of performance is whether the atiorney provided representation
within the range of compétence required in criminal cases, The courts presume that counsel
rendered adequate assistance and made all s'ig;niﬁcant decisions in the exercise of reasonzble
professional judgment. ~ Strickland, 466 US. 668. The Ap'plicant mﬁst overcome this

presumption in ordet to receive relief, Cherry v. Stafe, 300 8.C. 115, 386 S.E.2d 624 (1989).
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The reviewing court apphes a two-pronged test in evaluatmg allegations of meﬂ‘ectwe
ass1stance of plea counsel. l“lrst the Apphcant must prove that counsels perfonnance was
deficient. Under this prong, the court measures an attorney's perfoxmance by 1ts "reasonableness
undcr professional norms." _hm 300 §.C. at 117, 386 S E2d at 625 (citing Strickland).

: Secon;l,. counsel's deficient performance must have prejudiced the Applicant such that "thereisa .
reasonable probability that, but for counsel's unprofessional errors, thé result of the proceeding
would have been different," m 300 8.C. at 117-18, 386 S.E. 2d at 625. With respect to
guilty plea counsel, the Apphcant must show that there is a reasonable probablhty that but for
counsel's alleged.errors, he wmlld fiot have pled guilty and would have insisted on going to trial.
Hill v. Lockhart, 474 US, 52, 106 5.Ct, 366, 88 L.Ed, 2203 (1985),

Respondent submits that Applicant. cannot setisfy either requirement of the Strickland
test. Howcyer, the allegation of ineffective assistance of counsel .prqbébly raises questions of
fact that ‘the record does mot conclusivdy refute.  Accordingly, Rcspondcnt mquest‘s an
evzdennary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d
247 (1983).

W. . .

The Respondent submits that the Applicant's allegation that the court lacked subject
matter jurisdiction is without merit. Subject matter jurisdiction is ﬂte power of a court to hear
and determine cases of the general class fo w]uch the prooeedmgs in qucsuon belong. Dove v.

‘Glold Kist, Inc., 314 8.C, 235, 442 8E2d 598 (1994). A review of the record clearly indicates

that there is no basis upon which to conclude that the trial court lacked subject matter
jurisdjctiori. Further, the Applicant's indictments are faciélly valid and proper. An indictment is
adequate and valid on its face if the offense is stated with sufficient certainty and partioularity to

3
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. enable the court to know what judgment to pronounce, the defendant to know what he is called

upon to answer, and acquittal or-conviction to be placed in bar to any subsequent prosecution.

State_v. James, 472 S.E2d 38 (S.C. 1996); State v. Mclntire, 221 S.C. 504, 71 8,E2d 410

© (1952). The indictments in this case are facially valid because they contain all the necessary

elements of the offenses intended to be charged and state the date of the offenses and the namé of

the accused. The Respondent moves for summary dismissal pursuant to South Carolina Code

Ann. § 17-27-70 on the basis that there is no genuine issue of material fact which would

necessitate an evidentiary hearing and that this allcgation.should be dismissed as a matter of law.
V.

Respondent denies each allegation that is not expressly admitted, qualified, or explained.

Pgl8/70
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WHEREFORE, having made its Return, the State requests an evidentiary hearing be’

held.

DEbe) 12 oot

Respectfully submitted,

ALAN WILSON

" Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

MATTHEW J, FRIEDMAN
Asgigtant Attorney General

By: ’W{#” ﬁc—:"”_

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O, Box 11549 .
Columbia, SC 29211

(803) 7343737
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Hearing of January 11, 2012
Before The Honorable R. Markley Dennis, Jr.

THE COURT: You'are Darren Simmons?

APPLICANT:  Yes, sir.

THE COURT: Good morning,‘Mr.
Simmons .

APPLICANT: Good morning.

THE COURT: ‘.Mr. Simmons, you are

. here on your application: Mr. Archer, yéu were

about to say something?
| MR. ARCHER: Well, Judge, I wear two
hearing aids. .Okay? I went to an earlier
hearing and .one of -- the battery went dead on
me. I normally carry éne in my éoat pocket but
I don’t have one. I’m alright but I may neéd
to come sit up by the witness.

THE COURT: That’s fine.

MR. ARCHER: If you wear two hearing
aids and one goes out, you don’t hear —--—-

THE COURT: That’s not a problem.
You don’t need to argue any further. You win.
You can sit anywhere that you need to sit.
I711 make sure that we pull the mic so that -—-
can you hear me?

MR. ARCHER: "Yeah. You know, I put
them in my coat pockefs and leave them there,

just for this sort of contingency.
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Case No. 11-CP-10-6034
Hearing of January 11, 2012
Before The Honorable R. Markley Dennis, Jr.

Unfortunately I’ve search my coat pockets and
I don’t have one this time.
THE COURT: Mr. Simmons, we are

here today on your application for post-—

- conviction relief. Mr. Archer is your

lawyer, is that correct, sir?

APPLICANT: Yes, sir.

THE COURT: . And you have discussed
your proéeeding with him?

 APPLICANT: Yes, sir.

THE COURT: And you understand
thét basically the best that I can do for you
is to return YOu to square one? In other
words, you go-back to the beginning and you
face the charges'—— let me ask, were there
any other -- other than the plea, looks like
you pled to tools, two burg seconds, and they
appear to be violent, ‘and unlawful possession
of a gun. Were there any other charges

dismissed?

MR. FRIEDMAN: T think there was

one, a burglary second violent.
THE COURT: Okay, there was an
amended sentence. That’s the same thingf

Okay -
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Case No. 11-CP-10-6034
Hearing of January 11, 2012
Before The Honorable R. Markley Dennis, Ir.
MR. FRIEDMAN: . There was a
possession of a weapon during the commission

of a violent crime that was dismissed, Your

Hono;.

THE COURT: All right. So that
was a charge that would be —-— okéy,

MR. FRIEDMAN: I believe that

carries five years.

THE COURT: It doeé, day for day
and éan be run consecutive.

You understand that, Mr. Simmons?

APPLICANT: _Yes,‘sirL |

THE COURTE And you.understand
that you could receive a five-year sentence.
Basically that’s one that, I believe, that
they may give you credit. But once-you’Ve
maxed out your -— if it is run consecutive to
the burg fiftéén, you have to max that one

and —-- maybe you’d do the five years to max

‘it - out. I don’t know what the calculation

would be, but:.you’d have to do day for day

for five years. Do you understand?
APPLICANT: Yes, sir.
THE COURT: - But it is your desire

to go forward with this application?
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Before The Honorable R. Markley Dennis, Jr.

APPLICANT: Yes, sir.

THE COURT: I'l1l be delighted to
hear from you, sir. Mr. Archer, you may call
your first witnéss, sir?

MR. ARCHER: I call Mr. Simmons to
the stand.

(APPLICANT TAKES STAND)

DARREN A. SIMMONS,; being duly sworn
to tell the truth, the whole truth and
nothing but the truth, testified, as follows:

DIRECT EXAMINATION
BY MR:. ARCHER:
0. Mr.. Simmons,'prior to this conviction,
did you ever have any other convictions?
A. No, sir.
Q. So this was your.first time before the
Court?
Yes,.sir.
You were éharged with burglary?
Yes, sir.
Correct?

(Affirmative nod).

° » o B oo ¥

And let me show you some pictures.

MR. ARCHER: _Let me mark these as

Plaintiff’s 1-and 2, please.
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Hearing of January 11, 2012

Before The Honorable R. Marldey Dennis, Jr.

COURT REPORTER: = Applicant’s

Exhibits 1 and 2 for identification.

DIRECT EXAMINATION CONTINUED

BY MR. ARCHER: .

Q. Now, the alleged burglaries took place

at the Carolina Rod & Gun Club out on
Savannah Highway; is that correct?

A. .Yes, sir.

0. Now I am going to show you two pictures.

Do you recognize what is in those pictures?

A. Yes, sir.

Q. What are they?

. A. Tractor trailer containers.

Q.. And that ié what you were accused‘of
having broken into; is that correct?
A. Yes, sir.
0. Okay.
MR. ARCHER: Any objection?:
MR. FRIEDMAN: No objection.

MR. ARCHER: I would ask that

' Plaintiff’é Exhibits 1 and 2 be entered into

evidence.

 THE COURT: Applicants 1 and 2 are

admitted without objection.

(SO ENTERED AS APPLICANT’S EXHIBIT 1)
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Before The Honorable R. Markley Dennis, Jr.
(SO ENTERED AS APPLICANT’'S EXHIBIT 2)

DIRECT EXAMINATION CONTINUED

'BY MR. ARCHER:

Q. Now, behind those containers is a
building; right?

A. Yes, sir.

Q. 'And that’s where Carolina Rod & Gun is,
inside that building? |

A. Yes, sir.

Q. All right. Did you ever go inside that

building?
A. No, sir.
Q. There were some locks on these things,

"which I assume were cut; is that correct?

A. Yes, sir.

0. Did you ever go inéide4eithér of those
containers?

A. No, sir.

0. All right. So -- now, let me ask you
this, and you —-- you never admitted -- you
never --— you gave a statemept to the police,
correct?

A. Yes.

0. And in that statement you never said

that you went inside either one of those; is
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that correct?

A. That’s correct.

Q. Okay. . Now, you were represented by the

Public Defenders Office; correct?

- Al Yes, sir.

Q. All'right. And how about your co-

defendants, wereAthey represented by the

"Public Defenders Office also?

A. Yes, sir.

Q. Okay. Now, there was a lady -- a girl
with you that night. Correct?

A. fes, sir.

Q. And her name was Miss Kelly?

" A. Yes, sir.

Q. Did you ever discuss with your lawYer
the fact tha£ Miss Keliy indicated that you
had gone into one of the trailers?
A. Nd} sir.
Q. You didn’t?
A. No, sir.
Q Okay.

3 MR. ARCHER: Judge, I told Mr.
Friedman earlier that I was going to amend
the petition: I forgot to when I started

off. I want to amend the petition that -- he
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Case No. 11-CP-10-6034
Hearing of January 11, 2012

Before The Honorable R. Markley Dennis, Jr.
alleged that it wasn’t burglary second. I
want to allege é conflict of interest between
the Publiq Defenders Office and the
Solicitor’s Office in this case. All right?
I don’t have any objection from Mr. Friedman.
THE COURT: All right, sir. Any
objection? |
MR. FRIEDMAN: No, Your Honor.
THE COURT: Without objection, it
is amended.
DIRECT EXAMINATION CONTINUED
BY MR. ARCHER:
0. The lady sitting over there, that was
your lawyer; right?
A. Yes, sir.
Q. Ms. Mullaney? Mary Beth Mullaney.
A. Yes, sir.
Q. Do you ever remember talking to her

about what a conflict of interest was?

A. No, sir.

Q. You don’t remember?

A. No, sir.

Q. You're not saying that she -- she might

have discussed it with you but you do not

remember?
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I don’t remember.

A

Q. You do not?
A No. |

0

Okay. Do you remember her discussing

" with you the fact that Miss Kelly was going

to testify against you?

A. Yes, Sir.
Q. She did discuss that with you?

A. Yes.

Q. Did she at any time get you to sign any

sort of waiver? Do you know what a waiver

is?
A, Yes.
Q. Any sort of waiver of a conflict of

interest in the Public Defenders Office?
A. No, sir.
Q. Okay. Did she at any time ever bring

you up in front of a judge for a judge to

'decide whether you shduld have a different

lawyer appointed?

| A._ No, sir.

0. Okay. And -- now at one point in time,
you went back and forth between pleading
guilty and going to trial; is that correct?

A. Yes, sir.

11
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Hearing of January 11, 2012
Before The Honorable R. Markley Dennis, Jr.

Q. And at one point in time you were
planning on going to trial?

A. Yes. |

Q. Do you recall discussing Miss Kelly’s
testimony with Ms. Mullaney?

A. No, sir.

Q. All right. Okay. Do you recall{her

ever telling you that there may be a conflict

not with her office but with the prosecutor’s

office?

A, Yes.

Q. You do?

A. Yes.

Q. What did she tell you?

A. That there Was some kind of connection

between the solicitor’s office and the
victim.

0. And the victim?

A. .Yes, sir.

Q. What to your knowledge do you know that

you may have known about that?

A. She mentioned there’d be another
hearing.

0. Another hearing?

A. Yes.
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13-

MR. ARCHER: Judge, I have no other

questions for this witness.

THE COURT: You may cross-—examine.

MR. FRIEDMAN: Thank you. .
CROSS EXAMINATION
BY MR. FRIEDMAN:
Good. morning, Mr. -Simmons.

Good.morning.

Yes, sir.

Q.

~

Q. You plead guilty; is that right?:
N .

Q.

Do you remember telling the court that
you understood the charges and the possible
r

punishment?

A. Yes, sir.

- Q. Do you recall that burglary second

carries up to fifteen years?

A. Yes, sir.

Q; Do you.rememberAtelling the court that
you understood you; Constitutional rights,
including your right to.a jury trial?

A. Yes, sir.

Q. Do you remember telling the court that

you were pleading guilty because you were

guilty?

A. Yes, sir.
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Case No. 11-CP-10-6034
Hearing of Janvary 11, 2012

Before The Honorable R. Markiey Denais, Jr.
Q. You also told the court that you were

satisfied with your attorney?

“A. Yes, sir.

Q. Do you recall telling the court that you
did not need more time to meet with her?

A. I don’t reqall.

Q. Do you remember telling the court that
yau weren’t threatened or promised anything

to get you to plead guilty?

A. Yes, sir.

0. Do you recall addressing the .court

during your guilty plea hearing?

A. Yes.

Q. Do you remember saying that you were
sorry for the crime that you committed, that,
it was a stupid mistake?

A. Yes, sir.

VQ. You gave a written statement in this

case; is that right?
A.- Yes, sir.
Q. Do you remember saying that the guns
belonged‘to-you?
A. Yes.
MR. FRIEDMAN: " Nothing further.

THE COURT:  Redirect, Mr. Archer?
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Before The Honorable R. Markley Dennis, Jr. .

MR. ARCHER: No redirect, Your
Honor. |

THE COURT : Mr. Simmons, thank
you, sSir. You may come down.

(WITNESS STEPS DOWN)

THE COURT:  Call your next
witness.

MR. ARCHER: Your Honor, at this
ﬁbint I would call defense éounsel, Ms.
Mullaney, to the stand. .

THE COURT: Very well.

(WITNESS TAKES .STAND)

MARYBETH MULLANEY, being duly sworn
to tell the truth, the'whble truth and
nothiné-but the  truth, test;f;ea, as follows:

DIRECT EXAMINATION .
BY MR. ARCHER: |
Q. Ms. Mullaney, you represented Mr.
Simmons; is that correct?
A. Yes, sir.
Q. At that time you were employed by the
Charleston Eounty Public Defenders Office?

A. Yes, sir.

0. Now, this case had multiple defendants, -

did it not?
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Before The Honorable R. Markley Dennis, Jr.
A. That’s corréct.~
Q. Three young people that were charged as
adults and one juvenile?
A. Thét’s correcf.
0. All right. Now, you had some problems,
I believe, with the fact that the solicitor

was participating in the case?

“A. Yes, I did.

Q. What was your concern?

A. My concern was that Tyler Whittaker’s

father was the victim in this case, Carolina

Rod & Gun. I felt like because of the close
ielationship that the victim had with the
splicitor’s office that this case would be
better prosecuted by the AG’'s Office. I
contacted Mr. —--—- .

Q. Let me ésk you this, you said that Tyler
Whittaker was related?

A. Yes.

Q. Did they work at the solicitor’s office?
A. Yes. Tyler Whittaker worked at thé
solicitor’s office. She was an assistant --
she is and was at that time an assistant
solicitor with Charleston County: Solicitor’s

Office. Her father was the victim in this
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case.
Q. Okay. Good enough. Go ahead.
A. Yes. So I contacted Mr. Savage and I

asked him if they would send this case to the

AG"s Office.

Q. And Mr Savage was the assigned

.prosecutor?

A. Yes.

Q. Okay.

'A.  He said no;' I went to my boss, Mr.

Pennington, and I asked him to speak with
Scarlett Wilson about the potential conflict.
Mr. Pennington called Ms. Wilson and sent her

an e-mail. Ms. Wilson sent him an e-mail

'“back_saying that ---

Q. You are locking at the e-mail now, is
that correct?

A. Yes, sir.- She said, on March 23m.shé
sent an e-mail to Mr. Penninéton, which Mr.
Pennihgton forwarded to me, which said,
(reading): “I spoke with Dale and am

comfortable with him handling the case.

SW.

Q. Now, during the course of handling this

case, did you come across any indications
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that the solicitdr’s office was in fact
treating it differently from the usual case? .
A.. Absolutely.
Q. What sort of indications did you have
that they were treating, it aifferently?
A.  Well, I -- On March 18, I asked Mr.
Savage to place the case on the plea docket.
My client was arrested December 15%. I asked
him to put the case on the plea docket in
front of Judge Hughston, which he did. It
was scheduled on March 18 at 2:00 o’clock
with Judge Hughston. At. lunchtime, Mr..
Savage called me and told me that he was not
gding to allow him to plead in front of Judge
Hughston, that he was looking into pursuing
additional charges against my clieht..
Q. | Let me stop-you there. Judge:Hughston
is a fairly gentler sentencer, is he not?
A. Yes, sir. |
Q. So that -- not that anybody.:is easy, but
he’d be more iikely to give your client a
good sentence than some other judge you might
go in front of?

A. Yes, that’s why wanted to go in front of

Judge Hughston.
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Q. Did you sense that the reason for

withdrawing it from in front of Judge Simmons

-~ from in front of Judge Simmons was because

he was a more lenient sentencer?

AL Yes, sir, that was my feeling.
. Q. Okay. At that time they also said that
'they were going to be filing additional

 charges?

A. -.That’s right.

.. Q. _.What additional charges did they file?

A. They brought the charge of possession of

a weapon during the commission of a violent

‘offense.
Q. Now, did you feel as though there was a.
- factual basis for such a charge?

AL No, I.did not.

Q. ‘Why? Tell us the background and

.circumstances'of why you felt that.

A. Because my réading of the statute is

that in order to be charged with'possession

of a weapon during a violent offense, you

have to actually possess the weapon, the
firearm, during the commission of the crime.
In this case, it was undisputed that the guns

~- there were two guns, a rifle that was in
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the trunk of a car parked down the street
from where the burglary was allegedly
committed and there was also a pistol which
was under the seat in the car down the street
from where the burglary was committed.

There was also —-- Mr. Simmons was
alleged to have had a pocketknife. However,
the pocketknife was in his pocket. 1In order

to;be charged with possession‘offa weapoh -

~during the commission of a violent crime with

a pocketknife, you actually have to brandish

the knife duringAthe commission of the crime.

‘There was no such testimony or no such

evidence in this case.
Q. All right. So you felt that these
charges were‘being-added on as punitive?

A.  Yes, sir, that was my understanding.

' That was my feeling.

Q. Now, when you went to plea, did you feel
as though the solicitor fairly represented
the facts at the plea?

A. No, sir, I did not.

Q. In what regard did you feel that he did

not fairly represent the facts?

A. T —-— the solicitor, I think, led the
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court to believe that Mr. Simmons and'the;
other codefendants Were_responsibie for.
illegal guns being on the streéﬁ, I believe

that he said, quoting from the transcript,

“they went in and they got guns to put on the

streets to sell.” And he led the court to

believe that there was some type of ongoing

gconspiracy that involved these defendants and
'that"theée defendants were respohsible for

- putting guns on the street, where there was

no such evidence. They'were all —- none of
them_had_cr;minal records prior.to this.
There was no evidence, .that I was aware of,
that they had done this beforeior that they
had in any way put'illegaljguns on thé.
street. ‘

Q. The .other defendants indicated.that~they

. were going to try.to.pawn the Stuff} is:that

. right?

A. My understanding was that Mr. Simmons

did this crime a week before Christmas. .They,

thought that they could séll the guns to a

pawn shop to -raise money for Christmas

presents.

Q. Now, there was never in fact anything
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taken, was there?
A. That’'s correct. it was in —-- they
broke into a storage container which was
empty.
Q. It was empty? They broke into an empty
storage container? |
A. (Affirmative nod) .
Q. And I'm showing you Plaintiff’s 1 and 2.
Do those appear to be the storage containers
that yoﬁ are talking about?
A. Yes, sir.

Q. Your client, when he was arrested, made

‘a statement; did he not?

AL Yes. And I just want to correct. He

said that he made a written statement. He
might have been confused. It was actually
an oral statement which was videotapes and

audio—-taped.

0. And it was transcribed?
A. Yes, sir, I transcribed it.
Q. And at no point in time in that

statement did he ever indicate that he went.
into the containers, did he?
AL That’s correct.

Q. So he never admitted going into the
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containers.

"A. »That'sfcorrect.

Q. And the only witness that ever puté him
in the container is Miss Kelly, the
codefendant; is tﬁat correct?

A. That is correct. Miss Kelly said in her
videotaped(stateﬁent that Mr. Simmons went

into the container.

Q. She doesn’t say whether it was ‘empty or
not?
A, I would have to refresh my recollection.

I believe that she also said that it was
empty. But if I could ---

0. Go- ahead.

A. (Upon review), she said that they broke

into two bins but that they didn’t take
anytﬁing, that they just popped the locks
off.

Q. I didn’t hear you.

A. She said that they broke into two bins
but they didn’t take anything. Théy just
popped the 1ocks‘off.’ So in her statement
she doesn’t address whether there was
ahythihg in the stpragefcontainefsﬁ

Q. All right. Now, at the plea -- let me
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~ask you. I have what has been denominated as

Motion to Reconsider the Sentence or, in the
alternative, to withdraw. the guilty plea. Do

you recall that?

A. Yes, sir, I wrote that.

0. Okay. You filed it?

A. Yes.

Q. Did you ever have a hearing on it? .
A, Yes.

0. Was it denied?

A. Yes.

Q. All right.

MR. ARCHER: Let me mark this --

Plaintiff’s 3.

THE COURT: Any objection?
MR. FRIEDMAN: No objection.
THE COURT: Without objection, it

is admitted.
(SO ENTERED AS APPLICANT’S EXHIBIT 3)
DIRECT EXAMINATION CONTiNUED
BY MR. ARCHER:

Q. Now, going back to kinda of the

‘Solicitor’s, uh, in that Motion you raised

the portion that you are talking about here;

correct?
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A. Yes, sir.

Q. I believe that you raised the issue
- about -- well, let me ask you this. Well,
you know -- hold on just one second. You

state in there that the State agreed to make

no recommendation with regard to sentencing;

is that correct?:

That was my understanding. .

Did the State made this  recommendations?
Yes, they did. |
And what were they?

. They asked for active time.

Okay. I want to show you attached to
that Motion the sentencing sheet; is that
correct?

A. Yes, sir.

'Q. What does it indicate about

recommendations?
AL On the sentencing sheet.
Q. It indicates that there were no

recommendations?

A. Thatfs correct,

.Q.‘ Okay. So one of the grounds was that

you believed that the solicitor had in fact

gone back on his agreement not to make a
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recommendation?
A. That was my feeliﬁg; yes, sir.
Q. And let mé ask you about the conflict
with the Solicitor’s office. You initially
approached the prosecutor yourself; correct?

A. Yes, sir.

‘Q. Then you had your boss, Ashley

Pennington, approach the solicitor, Scarlett
Wilson; correct?

A. Yes, sir.

Q. Did you ever seek advice on this matter
form any person?

A. Yes, sir. After everything that had
occurred with my client not being allowed to
plea and then later being indicted for
charges that I thought were not factually
accurate, I consulted with Beattie Butler,
who is the director of litigation in our
office. He instructed me to write an e-mail
outlining all of the facts. Then he sent the
e-mail to Professor John Freeman, who I
believe is an expert in ethics. Mr. Freeman
made a recommendation to us.

Q. | He made a response, did he not?

A. That’s correct.
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Q. And did you -- do:you have a copy of

that e-mail?

Yes, sir.

Let’s see, ——--—

Would you like me to read his reSpqnse?
Yes. |

He wrote, “I’d file a Motion to have

them‘relieved, with an affidavit saying the

case 1s being treated differently.i The fact
that Mr. Schnatee was prosecuted with their
office before does not impress,me_if he has
ties to the Solicitor’s office.
What seems normal to him seems not to be
normal for»otﬁer victims connected to this
office. ‘That is the problem. I would makeba.
record on seleqtive.vindictive prosecution
and let the chips fall where they may. Best,
J.”
Q. And the remainder ---

| MR. ARCHER: I am going to .go ahead

and mark it. I believe that this is

Plaintiff’s Exhibit 4.

DIRECT EXAMINATION CONTINUED

BY MR. ARCHER:

Q. This is the -email back to your e-mail to
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him?
A. Yes, sir.

MR. ARCHER: (Tenders to Mr.
Freidman) .

MR. FRIEDMAN: (Upon réview), no

" objection.

MR. ARCHER: I believe that he said
no objection, Your Hohor.
THE COURT: Without objection, it
is admitted.
| MR. ARCHER: I would ask that it be-
admitted ---
THE COURT: It is admitted.
MR. ARCHER: Plaintiff’s Exhibit 4.
THE COURT: Okay.
(SO ENTERED AS APPLICANT'’S EXHIBIT 4)
DIRECT EXAMINATION CONTINUED
BY MR. ARCHER:

Q. Now, at this point in time, --

A, Yes.

Q. You go to a plea before .a big judge and
they withdraw?

A. Yes.

Q. They add additional charges that you

believe there were no factual basis for?
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A. Yes.
Q. At that point, you’ve got to forewarn
this pfoblem?
A. Yes, sir.

Q. What makes you feel comfortable with

_ pleading him straight up to the charge?

A. Mr. Savage called me and said that he
would dismiss that charge and that we could

go forward on the plea without recommendation

and we would let the judge decide.

Q. 1 take it that without recommendation
was prétty critical? |

A.. Yes.

0. Because you had a client wifhvno‘prior
convictions, twenty~-five years old, ---

A. And he was college at the time, and he’d
been working prior to the time of him being
charged with this. He worked for the School
District as a janitor for a year and a half,
and he was in college..

Q. - Right. .

A. He was in jail. And when Mr. Savage

. wouldn’t let him plead in March, I spoke with

his mother and told his mother that she

should do everything that she could to post
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bond. The family posted bond for him. When
he got out, he enrolled back in school. He
got another job, 'at Taco Bell. He-wasn’t
allowed to go back to the School District
because of the record but he became, I
believe, management at Taco Bell.

Q. Okay.

A. I felt like I had a lot of good facts to
bring forward at a plea. I was hdping that

the judge would consider probation or

‘possibly a YOA sentence.

0. And the recommendation -- the agreement
to no recommendation was important to you?

A. Yes, sir.

0. Because that improves your ability to
get a good sentence for your client?

A. That was my feeling; yes, sir.

0. If you know somebody is going to arguing
for time that you’re going to have a hardef'

time getting for your client what you want.

Right?
A. Yes, sir.
Q. Now, -—- so and you put that in your

Motion to withdraw the plea, that you thought

that they had gone back on their agreement?
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A. Yes, sir.

Q. Did you ever make the Motion that

Professor Freeman recommeﬁded that you make?
A. I did not.

Q. Any particular reason other than you had
reached a plea agreeﬁent?

A. No, exactly. I felt that once Mr.

Savage was going to dismiss that charge and

.allow me to plead straight up that I -- I

felt like maybe the prosecutpr’s office at
that point was going to play more on a level
playing field. So I .decided at that time not
to make the Motion that Professor Freeman
suggested I make. I think that was a mistake
on my pait._
0. Okay.. Now, we all have had cases where
we think ‘oh, my client made a statement and
now I don’t have a case to try.’ But that
was not the situation here, was it?
A. I felt-like theré were some facts:. I
certainly felt like I had a good positioh on
the possession of a weapon during a violent
offense.

- Once that was charge was bfought, it

carries a mandatory minimum of five year and,
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in addition, is consecutive to any other time
that he might get.

S0 once my client had that charge, I
felt like I had a good chance at trial of
wining on that.charge. |

The burglary charge, I felt, turned onj
the definition of a building and whether I .
could get a chargé at trial of grand larcény.
Q. So.you really had two issues to try.

One was the definition-of a building.

A That’s cofrect.

0 And is a freight container a building?
A. That’s correct.

0 And the other is did he enter?

A I didn’t see fhat as being that big of"
an issue, because Jessica Kelley had said
that he entered.

0. Okay.

A. But certainly that may have been an
issue at trial.

Q. Jessica or Kelly said that; right?
That’s right.

Not Mr. Simmons?.

Yes.

(OIS © B

Okay. And Jessica Kelly is also being
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represented by the Public Defenders Office;

right?
A. Yes, sir, that’s correct.
Q. Did you not see that as a conflict of

interest? That she was giving critical
testimony that reflects on his guilt of
burgléry?

A. Yes, sir, I did see that as a conflict
of intetest._

Q. What did you do about it?'

A. Unfortunately it’s ouf office’s policy

thaﬁ we very rarely send caées out. It is my
recdllection that we had spoken to our boss
and that he did not want us to send the cases
out. It is our“policy, if it is at all
possible, to keep the cases.

0. When you say your boss, you are talking

about Ashley Pennington?

A, Yes.

Q. So I —-- you believe that‘you actually
falked to Ashley about sending it out?

A. I cannot remember if I talked to him
directly or if one of other lawyers spéke to
him. There were four of us -- there was"

David Hazelton, who represented the juvenile;
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there was Jason King, who represented Jessica
Kelly; then there was Ben Lewis. But I can
tell ydu that if Qe can gone to trial that
probably what would have happened -- we did
go to trial, so this 'issue was not raiéed.
But our policy is to keep the most serious
dharge. So I would have kept the.case but,
more likely than not, Mr. King probably would
have -~ because he represented Miss Kelly, he
probably.would have had to send the case out.
Q. How much of this did you present to Mr.
Simmons? l
A. I don’t remember having a conversation

with Mr. Simmons about this.

Q. Okay. So he never got a choice at all
about this kind of —--- y
A. That’s correct.

Q. All right. Because, number one, Ashley
Pennington would not send ghe cases out.

A. It is not that he would not but he -- we
do it very sparingly. Usually it is in
murder cases, that type of thing. And, so,
this case didn’t rise to that level.

Q. Okay. When everybody is arrested, we

started off with that you have a potential
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conflict of interest -—-

A. That’s correct.

0. ~—~ merely by the fact that there are
multiple defendants; correct? -

A; '.That’s correct.

Q;, All right. Then you look at the factual

situation. When you look at the factual

situation, Mr. Simmons never indicated

-anything to you other than that he busted

the lock off, that he néver went into the
trailer?
A. Yes, that’s correct.
Q. BufiMiss Kelly gives a statement
indicating tﬁatuhe did go in.the trailer?
A. Yes.
0. Now that becomes -- that takes it from
breaking without’entering.to breaking-and
entering; correct?'

| ' THE COURT: . Mr. Archer, I
appreéiate that. That’s more argument than
it is law, because the hand of one is the
hand of all. That’s the problem here.

MR. ARCHER: Yes, sir.

THE COURT:  So it doesn’t really

matter.
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MR. ARCHER: Okay. Well, ---
THE "COURT: Unless he just happens

to walk to there. So the question is whether

' sémebody entered the trailer or not. There

was other evidence other than the fact that
-- so I appreciate that, that’s not going to
cérry the day. That’s a great argument and
you can argue that also up the road. Thank
you.

MR. ARCHER: Well, but let me --
when you’ve got a statement by witness, one
defendant againét another, -—-

THE COURT: But the problem that
you’ve got -- the conflict that you keep
talking about is the fact that one witness
puts him in the trailer, which really doesn’t
affect him, because he’s already there. He’s
cut the lock off, you just: said so. But that
he. didn’t go in the trailer. Okay. Well, so
what? He’s there participating. So you’ve
got the hand of one is the hand of all .
proposition.

MR. ARCHER: | But T ---

THE COURT: All I am saying is

that you’ve covered that for the record.
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Whether or not that is going to be some
basis, I don’t know. But you don’t need to

elaborate any further. I understand. You

and I have been practicing law the same

amount of time. I understand it. I got you.

Thank you, sir.

MR. ARCHER: Okay.

DIRECT EXAMINATION CONTINUED
BY MR. ARCHER: |
Q. At some point - in time Ms. Kelly agreed
to testify for the prosecution, did she not?
Al Yes.
Q.. Against your client?
A. That’s right.
Q.- All right. At that point in time, did
you take any stéps to address this issues of
a conflict of interest?
A. Well, it was shortly after that that Mr.
Savage contacted me and said that he was
going to dismiss the. charge, the possession
of a weapon during a violent offensei
Q. So I guess the answer is that you never

came to wailver that conflict for Mr. Simmons;

correct?

Al That’s correct.
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0. And you never took Mr. Simmons up in
front of a judge and said, ‘Judge, our office

is representing one witness that is going to

-- one defendant who is going to testify

against the codefendant.’

-A. . That's correct.

Q. So the issue of a conflict Qf interest
never really was raised?

A. That’s~correct.

0. And ~-- okay.

MR. ARCHER: I have no other

guestions, Judge.

THE COURT: You may cross examine.
CROSS EXAMINATION |
BY MATTHEW FRIEDMAN:
Q. Ms. Mulanney, how long have you been
practicing law?
A. Since 1993.
Q. And you were appointed in this case, 1is
that right?
A. Yes.
Q. Do you recall about how many times that

you met with the Applicant prior to the plea?

AL I met with him numerous times.

Q. Do you remember if you discussed the

7
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~elements of the charge that the sState was -

required to prove?
A. Yes.-
Q. Did you explain to him the elements and

the maximum penalties?

“A. Yes, I did.

Q. I believe -:that you testified that Ms.

Kelly’s attorney was Jason King; is that

correct?
A. Yes.
Q. Do you remember if you communicated any

confidences about the Applicant’s case with
Mr. King? .

A. I did not.

Q. I believe fhat Ms. Kelly and the
Applicant and another codefendant ended’up

pleading guilty together; is that right?

~A. We all pled together at the same time,

all the adults did. The juvenile, of course,
pled in Family Court.

Q. Did the Applicant ever indicate that he

wanted to go to trial?

A. He always wanted to plead guilty up to
the point where the charge was brought

against him, the possession of a weapon
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during the commission of a-violent offense.
Once that charge was brought, he and I
disc¢ussed it and we both felt that he had to
go to trial on that charge because there
wasn’t -- there wasn’t evidence to support
that charge.
Q. And that charge was later dismissed, is
that right?
A. That’s correct.

Q. After that was dismissed, the —--

A. It was my recommendation that he should

plead guilty because he had given a
videotaped statement admitting to planning
and participating in the burglary. I felt
like the chances of winning on the burglary
charge at trial were really not good.

Q. This was a joint decision?

A, (Affirmative nod), it was a decision
that I fhink that we made together.

Q. Tara Whittaker, she was an assistant
solicitor; is that correct? l

A. That’s correcﬁ.

Q. Do you know if she had any involvement
in the case?

A. She was there with her dad and her mom

79
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every time‘the case was on. She came to
court with them several times: the day that
we weren’t allowed to plea, the_day that we
were allowéd to plea, and I believe that she
was there the day that I filed my Motion to
reconsider.
0. Do you know if she had any involvement
in preparing the case with Mr. Savage?
A.' I wasn’t -- I wouldn’t be privy to that.
Q. I believe that you teStified that the
SEate did not ask for a specific number of

years.

" A. They did not. They asked for active

time.

Q; Did they ask for a sentencing range?

A. The judge had the discretion to sentence
anywhere from probation.to fifteeh years. I

believe that he sentenced fifteen years

. suspended to ten, a sentence that I wasn’t

anticipating.
MATTHEW FRIEDMAN: I have
nothing further. | |
THE COURT: Redirect, Mr. Archer?
MR. ARCHER: I have no redirect.

THE COURT: Very well. Thank you.
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Let me ask you a question, Ms. Mulanney.
When you say that you talked about pleadirg
guilty, did you advise your client th&at he
would be waiving the right to appeal or to-
éhallenge any of the Motions that could have
been made? Because by entering a'gﬁilty plea
in this state, as you know, thoée are now
foregone. You can’t raise it. Did you
discués that specifically with him?

THE WITNESS: I believe that I
did, Your Honor, (affirmative nod). |

THE COURT: And did he understand
that, iﬁ_your opinion?

THE WITNESS: I think he did.
Yes, sir.

THE COURT: And he decided

nevertheless to plead guilty?

THE WITNESS: Yes, sir.
THE COURT: Any followup
guestions?

REDIRECT EXAMINATION
BY MRi ARCHER:
Q. Did you ever discuss with him potential
defenses?

A. Yes, we did.
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0. Did that include -- did you discuss with
him the fact that this may not have been a
building?
A. Yes, we did discuss that. I was
prepared to argue that at the appropriate
time in the trial. |
Q. Would you have discussed with him the:

fact that you may not have fulfilled all of

the elements of burglary, since he claimed

_that he didn’t enter?

A.v I did not see that issue because I
believed that the codefendant had testified,

that it was the hand of one hand of all. I

did not see that as being my strongest issue

at trial.

Q. And that’s the codefendant?

A. That’s correct.

Q. So the codefendant who’d testify
actually affected, somewhat, your judgment

as to what defenses you had; is that cofrect?

A. T am not sure I understand that

question.

THE COURT: Mr. Archer, certainly
that would be one issue but that~question is

misleading. Under 611 (a), you‘need to ask
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also the fact that your client made a
statement, a video statement where he
admitted to it. So let’s put that in a
proper context, sir. The'way that the
guestion is framed is thaf that is the sole
reason for it.

MR. ARCHER: Well, I will withdraw
it.

THE COURT: Thank you, sir. It’s
a misleading question. I understand why you
asked it but I am not going to allow it.
Thank you, sir.

MR. ARCHER: No other questions.

THE COURT: Anything further? (No
response).- You may come down.

(WITNESS STEPS DOWN)’

THE COURT: Any additional
witnesses from the State?

MATTHEW FRIEDMAN: No, Your
Honor.

THE COURT: Mr. Archer, I will be
happy to hear from you in closing argument.

MR. ARCHER: Yes, sir. Well, let
me start off with what I think is probably

one of the biggest problems that we have got.
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That is, the conflict with members within the
Public Defenders Office.

I believe that a client has the
}ight to be represented by a lawyer without
conflict.

Now, our Supreme Court has said that
where there is a possible conflict -- okay —-
that the defendant has to show actual
prejudice. But the way that I read the cases

is that where there is an actual conflict of

"interest, that requirement of proving

prejudice goes out the window. He’s got a

-right to be. represented by ah attorney

-without a conflict of interest. Okay?

And here, for some reason, and it’s

"a part of the questions that I was asking

about the going in, going out, —-- 1if you look

at it -- let’s take it in a logical

_ progression. Okay, we’ve got four defendants

accused of one . crime. Okay? At that point

in time) you’ve got a potential conflict --

not necessarily an actual conflict.
Then you slow down and take it a
step further. TLet’s look at what the

evidence is. Well, the evidence is that she
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says that he went into the thing, that he
went into this trailer. He never admits
that. Okay. |

The elements of burglary are not
just the breaking, not jﬁst that he cuts the
lock off but it’s a breaking and entering.
Okay?

So when you see that one defendant

is making a statement that goes substantially

‘beyond what he is saying, then you’re into an

actual conflict -- not a potential conflict.
So when she says you cut the bolt -off and you
walked in, then you’ve got an actual
conflict.

And then we -- we have a point where
the solicitor makes a deal for her testimony!
Okay? A deal for her testimony. She is
going to go to court and testify against him.
This is when the case is set for triél.

Okay?

'If there any question -- I mean,
obviously you contrast this with -- with --
Demal Mattison, and we are partners in- the
same firm, we couldn’t represent those two

clients. We couldn’t represent one and have
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another prepared to testify against him.
That’s such a clear conflict of interest.
Which for'some reason -- and I used to:keep
up with things a few years ago, and I don’t

understand why the solicitor’s office ~~ not

.the solicitor’s office but the public

defender’s office didn't do something about

this. You know, other than some policy that

. Ashley .Pennington does not like to put all

these out.

| But in this case, we are way beyond
a‘potential conflict of interest. Thé arrest
creates a potentiai conflict of interest.
The stétements given at the time of the
arrest created an actual conflict of
interest. And the agreement to have this

girl to come in and testify just tops off the

‘cake. That’s the icing on the cake.

I don’t think that -- we’re beyond
—-— there never was a whole lot of explanation
given my client about the signi?icance of
this conflict. You know, it was just sort of
glossed over. There was nevef any evidence
that he was aware that the conflict existed.

You know, at some point in time -- I
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mean, you know, normally I -- at the
beginning of a case ~-- I’ve represented
husbands and girlfriends and I sit down, if I
do that, and I rarely do that -- rarely. But

if I do that, I get a signed statement saying

that I've advised them of the potential

conflict of interest, and that they
understand that if that potential ---

- THE COURT: Mr. Archer, I
appreciate that. You don’t need to argue
your policy.

MR. ARCHER: So ——-

THE COURT: If either is or it
isn’t. I understand that. So let’s move on
to something else. -

MR. ARCHER: Yes, but, you know,
that’é where we are.

THE COURT: I appreciate your
opinion but that is not what the purpose Qf
this proceeding is. It doesn’t have a thing
to do with what you believe how the public
defenders should run his office.

MR. ARCHER: But my point is —---

THE COURT: And that is what

you’ re arguing right now.
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MR. ARCHER: .My point is that there
was.an actual conflict of interest.

THE.COURT: In your opinion.

MR. ARCHER: Yes, sir.

‘THE éOURT: Anything else?l

MR. ARCHER: I dpn’t see how you
can get around cee

THE COURT: I appreciate you don’t

- see how. In your opinion you believe that,
“and you believe that automatically then says

- that they can’t handle the case, that your

client doesn’t have to show any prejudice or
doesn’t‘have to testify, that had he known
that he wouldn’t have pled guilty.\ Because
that’s what he did. He pled guilty here.

That’s what you’re saying?

MR. ARCHER:  Um-humm.

THE COURT: Is that correct?

" MR. ARCHER: That’s what_I’m
saying.

THE COﬁRT: Okay. vBut I am saying
that your client doesn’t -- he wouldn’t have
pled guilty had he known the conflict of
interest? )

MR. ARCHER: That’s my thought.
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THE COURT: I mean, that’s what
you are saying?

MR. ARCHER: (No verbal response).

THE COURT: But where 1is the
testimony to that?

MR. ARCHER: (No verbal-response).

THE COURT: Because I didn/t heér
that. | |

MR. ARCHER: Well, I think that
goes to the fact that ---

THE COURT: I think that goes to
your opinion that what the public defender
shéuld or shouldn;t do in handling their
cases. 1 appreciate your positieon —-—-~

MR. ARCHER: = I understand that it
is ‘legal. I say that goes to -—-

THE COURT: Thank you, . sir.

MR. ARCHER: He’s operating without
the knowledge of the -circumstances and
without an adequate explanation of what his
rights are or not.

THE COURT: Yeah, but to make it a
conflict of interest, doesn’t your client --
if it is really and truly a conflict, doesn’t

it have to conflict with his position? His
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position would therefore have to be, ‘I
didn’t have anything to do with this. I
wasn’t there. I didn’t go in.’
1 undérstand that statement that
puts him there but the bottom line is that we

all know that the simple process would have

been to simply -—- if they didn’t -- and I

don’t know what -- I haven’t heard all the
proof, only that particular proof, but your
client made a statement of what he intended

to do and what he did. Whether he entered.the

building, whether any part into the building,

I don’t know.

All of the argdments that you’Ve
said are argumentsvthat are legitimate but
everybody makes those kinds of -
determinations. Every lawyer that I know,
and certainly we did, I did, and you did too.
You have to assess those:

How does that play out in a trial?

What the likelihood and probability
of an acquittal?

Given what I kn&w, we don’t know.
You make a call. That’s what he had to do.

Correct? How is. thalt inconsistent and how is
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that a conflict.- There is no question that
he was' there. He admits to that.

MR. ARCHER: Um~-hurnm.

THE COURT: He never took the
position contrary to that. He made a
statement about it. How is it a conflict?

No question that it changeé the
dynamics of it but it’s a technical confiict
in the sense if he iS'claiming, ‘I didn’t go
in the building.’ But, there again, that’s a
part of the defense aspect that you have that
‘I can win this burglary based on the fact
that no one entered.’ That is the argument
thaﬁ you’ve been presenting, I guess. That
they can’t prove that element.

A lawyer made an assessment with a
client and said, ‘You know what? That’s
there but I don’t'think that we have a very
strong position.’ I think that’s an
assessment that lawyers have to make. every
day.

So the fact:'that you had a witness

who would have had to have come in and

‘testify -— and I agree with you to the extent

that -- are you saying -- is it your position

9
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that once a conflict arose that no one in the

public defender’s office could represent

anybody in this case?

MR.bARCHER: Well, I thiﬁk at a
minimum —--

THE COURT: No, no,-I just asked
you. Let’s take you —- because without some
waiver of it, as you talked abbut, and‘that’s
certainly one Qay.of addressing the'problém,
-— but is it your position then that no one
could represent anybody because there was a
conflict of interest?

MR. ARCHER: Possibly so, Your

Honor.

THE COURT:  Well, I don’t know
that that is realistic. |

MR. ARCHER: Maybe it is but —==

THE COURT: That’s why I don’t

think it’s necessarily actually a conflict in

- this . situation. I know that there was a

Greenville case recehtly that I read where
the‘—— and he benefiﬁ of arguing'for.a lesser
sentence. But in this particular case we
have that and I -- that gives me some concern

about -— because Kelly received a lesser
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sentence than anyone else.

MR. ARCHER: Yeah. She got paid
for her services.

THE COURT: I understand. I
understand that. But, anyway, I understénd
your argument. Okay?

MR. ARCHER: Yes, sir. Okay.

THE COURT: Anything else?

MR. ARCHER: Well, then there’s the
issue of the solicitor recusing himself.
That’s been presented by what the
circumstances weré.

THE COURT: Let me ask you a

. question, because we just had it in this

circuit. I wasn’t the trial judge, I was
merely advised. The victim was Justice
Toal’s home on the Isle of Palms, a burglary.
Does that mean that no solicitor can —-- that
we have to go out of state?

MR. ARCHER: Well, I don’t think
SO.

THE COURT: Thank you, sir.

MR. ARCHER: But when a daughter or
a son is a member of the office and when —---

THE COURT: - I am not talking about
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going out of state to get a judge.

MR. ARCHER: Uh, ---

THE COURT: Have a judge to hear
that.
MR. ARCHER: Yes, sir.
THE COURT: I mean, isn’t that an
- obvious conflict?. She’s my boss. How does

any judge hear that case and sentence a

‘person in this state? How does a circuit

court judge do that when the chief justice is

‘the victim? You see? I 3just don’t think I -

- I think you’re -- I think that it is a
wonderful hypothetical question but it is not
a realistic argument.

You haven’t shown me anything other

than -- and I agree -- I agree with you that

the exhibits that you’ve introduced,
prosecutorial misconduct, ﬁéjor issue in this
case. But the problem that We have is that
in order to get to that we’ve got to go.to
trial. We’ve got :to put him through a trial
and get a verdict. Then we can. argue that
they should have dismissed it for
prosecutorial misconduct.

MR. ARCHER: T ---
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THE COURT: I guess that’s where
you are going with that because that’s --
that obviously what you’re saying, that they
should have never prosecuted and therefore.it
was wrong, 1s prosecutorial misconduct. So
the case needs to be set aside.

I 1oqked at one decision with Judge
Hayes, reversed based on the failure to give
alBrady fesponse and prosecutorial
misconduct. The Supreme Court said ‘we will
agree with you on the Bfady issue, but we' re

not going to dO'proseéutorial misconduct

. because it was a guilty plea’, basically.

~

So I don’t know where that takes us,
because your client elected —-- and I haven’t
heard once yet that -- I didn’t hear him say
in all of his testimony, and maybe I missed
it, ‘that had I known any of these things
that I would not have pled guilty.’ That’s
what we are talking.about. Did he changé his
mind and not plead guiltyé Would he have
changed his mind? Because thaf’s the
problem. Maybe it is ineffective but how
does —-- how do you get to the second prong?

MR. ARCHER: Well, maybe I am being
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1 ineffective by now asking him.
2 THE COURT: - Well, you didn’t ask
3 him that because you know the answer, I know
4 the anéwer, évefybody knows the answer.
5 ~ That’s what he said from the git-go, that he
6. - Wanted‘to go to trial on a charge that was
7 not appropriate. . Fortunately the solicitor
8 | dismissed that, so that is not an issue for
9  me.
0 MR. ARCHER: Well, T think that he
11 has the right to --—-
12 THE COURT: T appreéiate -— you're
13 spending all your argument on the first
14 prong.
15 ’ MR. ARCHER: Yes, sir.
16 ‘ | THE COURT: .The second prong is
17 the Eey; What would -- how would it ha&e
18 | changed the outcome? |
19 | ‘ MR. ARCHER:  Well, may it wouldn’t
20 have —-- |
21 o THE COURT: No, no, you’ve got to
22 - prove that itiwould._
23 E MR. ARCHER: Well; I think he had
24 . the right to make an intelligent waiver.

25 - ' " THE COURT: I appreciate that but
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it doésn’t say that it would have changed his
mind. Again, I -- we’re going to -- you are
still focusing on the first part. As a
lawyer, you’ve got to give your client the
right but I still have got td hear the
second.

MR. ARCHER: How can he make that

decision, Your Honor?

THE COURT: Very simply.

MR. ARCHER: When?

THE COURT:- (No verbal response).

MR. ARCHER: It is never really
explained to him that ---
| THE COURT: Mr. Archef, I
appreciaté that. He makes the deécision,
that’s what theée proceedings are for. It's
hindsight. 1It’s after-the-fact. He comes in
and said, ‘Hey, if I had known that, I’'d
never have plead guilty in this case. No
way.’ “

"I didn’t hear that. No testimony
about that. That’s what this proceeding is
about. Now what he might have done. He’s
got to testify about what he would have

done. That is the second prong of
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Strickland.. |

So I appreciate your argument. I
just think that he has. failed on the second
one, assuming that you get a ———

MR. ARCHER: He didn’t say:it
bééause I didn’t ask him.

' THE COURT: Well, that’s —-
whatever it is, he failed. Thank you, sir.
What else?r

MR. ARCHER: ~Well, the final thing
is this, that what we have is two —---

THE COURT: Let’s don’t argue that
because that’s the sécond -— I appreciate.
that. That’s the seéond issue. I haven’t
heard yet that he wanted to go to trial, Mf.

Archer. I understand your argument. I

- understand the legal part of that. But you

and I -both know that when you talk with your
client —-— I did 'it, and I'm sure you have"—;‘
it’s a great legal arghment. ‘I feel pretty
strongly about ﬁhis iegalwargument. But if.
you’ re convicted, you’re going to jail. I am
not.’

MR. ARCHER:  Okay.

Co THE COURT: I appreciate that.
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How in the world does that change until your

client says, ‘I wanted to go to trial. My

lawyer told me not to.’

" MR. ARCHER: Well, anyway, today he
is asking for a rew trial.

THE COURT: I don't think that’s
what he is doing until he tells me that is
what he is doing, and he would have done it -
— and that had he known it that he wouldn’t
have pled guilty.

MR. ARCHER: Can he tell you?

THE COURT: Sure. If you want to
put him back on the stand, I‘wiil be happy
for you to put him back on the stand and I
want to hear him say that “I would definitely
not have pled . guilty.” Under oath. He’s an
intelligent person, he understands what
perjury 1is.

MR. ARCHER: Well, I —-- (pause)’.

THE COURT: No, Mr. Archer. You
are being an advocate but I am not sure you
—-— who you are advocating for right now,
yourself or him. Okay? I understand your
position. You’re saying ‘I am at fault’ but

'you may not be at fault because your client
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may not have changed his mind at all.
MR. ARCHER: Um—humm.

THE COURT: So you may want to

~talk to him.

MR. ARCHER: Well, that’s what I am

'<gétting ready to do.

THE COURT: Thank you, sir.
(SIDEBAR BETWEEN MR. ARCHER &YAPPLICANT)
- MR. ARCHER: All right, Judge. I
will leave this.
THE COURT: Thank you, sir, I
appreciate this. And let me ask this now --
I don’t know what the conversation with your

client was, but you talked with your client.

He came across from the stand as being a.very

articulate, intelligent individual.

And this was not appealed because he
pled guilty, so —-= but you -- I don’t guess
that you can appeal a Motion to reéonsider.
Yeah, you might .could have. Yeaﬁ. Can you
appeal —-— solicitor, can you appeal the
denial of the Motion to reconsider that was
not consistent with the plea agreement? .

MATTHEW FRIEDMAN: I think.that

you can..
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THE COURT: I think that you can,
toc. Was there an appeal?

MR. ARCHER: No, sir, not that I

know of.

THE COURT: Did. you talk about
appeal?_
| MS. MULANNEY: Not that T
recall. |

THE COURT: That has not been

argued, though, and it’s not been raised,
that he lost his right to have that reviewed
as to whethef or not there was -— whether or
not Judge Young’s ruling violated the
agreement.

Where is the Motion? Let me just
look on that. Before I rule on that, let me
read specifically the Motion.

(Upon review), was there a written
Order denying the Motion to reconsider?

MS. MULANNEY: No, sir, none
that I am aware of.

| THE COURT: Well, how do we hear
this? I mean, he can’t appeal it until there
is. Has it ever been heard?:

MS. MULANNEY: Yes, it was
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1. heard.

2 . THE COURT: | What was the outcome?
3 - He denied it, just on the record?

4 MS. MULLANEY:- Yes, sir.

5 THE CCURT: Since he raised the

6 issue about deba;ture from the plea

7 :agréément, I think that is really -- that is
8 where the court could have set it aside as a
9 . ‘mattef of law, because it was not consistent
10 with the plea agreement .and we don’t get to
1 the prong two where he doeén’t have to plea.
12 But he hasn’t raised that issue, if he

133 doesn’t have a right to have that reviewed
14 then she was ineffective in not;doihg that.
A5 But that’s not béen raised, not been pled.
16 So -- I am practicing law a little bit right
17 now. I don’t think that I can de that.

18 'MR. ARCHER: Could you speak up a

19 little bit, Judge? I'm sorry, I can’t hear
20 you.,

21 ' THE COURT: Yeah. I haven’t heard
22 him raise that. I'm raising it because it
23 . seems to me that that would have been the

24 logical progression for things to happen and -

25 how it’s addressed, and that that would be a
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part of the ineffective assistance of
counsel, that she failed to advise me thatII
had the right to-appeal the decision of the
court denying my Motion to reconsider; which
would then have created a legal issue for the
court to deal with as to whether or not the

\
system was consistent or inconsistent. with

" the plea agreement which she alleges that the

State had.

MR. ARCHER: Yes.

THE COURT: I think the evidence
of the -- the transcript, unfortunately, I
don’t think is going to support that. .But
I'm not in the appellate position here. I am
just sort of commenting.

I don’t have that, because that’s
not a ground that he’s raised in-his
application.

If you wish to make a Motion to
amend the application to conform to the
proof, —-- .

MR. ARCHER: I would make such a
Motion, Your Honor.

THE COURT: Any objection?

MATTHEW FRIEDMAN: I would
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object;, Your Honor.

THE COURT: I am going to allow
it. So let’s do it. You can appeal that,
too. So we can‘figure out what we are going
to do. T think he’s entitled to have that

reviewed. I think that would be ineffective

and therein lies the problem, because if it’s

wrong then he gets his chance to come back’
and be resentenced, T think. So —— he
doesn’t even get to this issue. I think that
is really pertinent to this PCR because it
may resolve the whole case.
» | So I will grant that part, but I
deny the applicétion. I think that he should
have had a chance to review the denial of the
Motion to reconsider, which was inconsistent
with ~-- as éhe hésvalleged -~ the plea
agreement which hé had.

Because he doesn’t get to the PCR.
While she was ineffective, I don’t think the
second prong has been met.

But he gets 'a chance to review \
whether or not there was an error in the plea
that could have been set aside.

MR. ARCHER: May I get something
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clear in my head, Judge?
THE COURT: Um-~humm.

MR. ARCHER: Are you granting the

~PCR or are you granting a belated appeal-®

THE COURT: I am granting a
belated appeal, denying the PCR because he
fails on the PCR because of the second prong.
Assuming ineffective.assistance, there is no
change -- it wouldﬁ’t have changed the
outcome, that is the guilty plea. The
sentence was consistent within the purview.

Tf the sentence had Violated, as a
matter of law, the agreement then so be it.
But that’s up to the reviewing court in

Columbia, not for me. Thank you. Good luck

to you, Mr. Simmons.

I will ask the State to prepare the
Order since I am denying it. I need you to
address, please, that while I find it
ineffective that I don’t think that the

change would have been because the applicant

‘did not testify that he would have done

anything other than plead guilty.
I really believe that he needs to

have that ruling reviewed. 1 really don’t
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know that it -- I don’t kno& that the ruling
departs from anything that is not reaily
contained in this, but I think he’s got a
right to have that reviewed by the court as
to whether or not it was an agreement and
whether or not a sfraight up plea -- it would
be a great thing becausé -~ let’s put it this
way: that if the court grants that, and this
could be on the record because I -- I‘knoﬁ
that they don’t need my guidance on this but
we are going to have to Change fhe sentencing
sheet to have another block, that says “This
is without negotiation or recommendations.”
Or “this is without any recommendation as to
senﬁence” or -- and that probably is a better

block thdt we need to have rather than

“without negotiation” because we all know

.that there are always negotiations. That’s

up to them. Sir?

MR. ARCHER: Well, I am just
commenting. '
THE COURT: Well, you don’t need

to. I appreciate it. We can talk about that
off the record.

MR.: ARCHER: Right.
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THE COURT: Thank you. Mr.
Simmons, thank you, sir.

(HEARING CONCLUDED)
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official court reporter for the 9*® Judicial
Circuit of the State 6f South Carolina, do
hereby certify that the foregoing 1s a true,
accurate and complete transcript of the
hearing held before The'Honorable R. Markley
Dennis, Jr., on January 11, 2012;

I further certify that I am neither kin
nor counsel to any of the parties and have no

interest in the outcome of this action.

Deborah Garrison

Circuit Court Reporter

gth Judicial Circuit

Charleston, South Carolina -
April 30, 2013
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w FlLED
STATE OF SOUTH CAROLINA )¢ %‘N GENERAL SESSIONS COURT
) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON 7010 SPP 10+ PH 3: 47

) Warrant No.: K-609532, K-609533
JULio .JBixﬁé’iﬁ%@ﬂﬁegree, Unlawful Carrying Pistol,

STATE OF SOUTH CAROLINA CLBR! Qfo&@mn of Burglars Tools
)
. -Versus- BY

. )
DARREN AULBRAY SIMMONS ) MOTION TO RECONSIDER SENTENCE
) ORIN THE ALTERNATIVE
) WITHDRAWAL THE GUILTY PLEA

Defendant.

e e v

PLEASE TAKE NOTICE that the’ above—cap’;ioned defendant, by and t_hrough the
uhdersigned attorney, moves the Honorable Roger M. Young for a reconsideration of the
sentence imposed upon the defendant on September [st, pursuant to the above-mentioned

‘charges. The basis of this motion is that the presentation at the plea gave the Court the

false impression that the defendant had not been cooperative with law enforcement and

not willing to accept responsibility for his role in the incident by earlier requesting a frial.

The relevant facts are as follows.

1. On December 15, 2009 the defendant and co—defendants Jessica Kelly, Lamar
Jones along with separately charged juvenile Rodney Chaplin were arrested and
charged with B‘urglary 2", POSSéSSiOI; of Burglaf’s 'i‘ools, Unlawful Carrying of a
Pistol in connecti.on with storage containers that were forcibly opened behind the
Carolina Rod and Gun store. According to the police reports and witness
statements nothing was taken and the only damage was to the padlocks on the
containers.

2. On September 1, 2010 Mr. Simmons and his co-defendants Lamar Jones and

Jessica Kelly pled guilty before the Honorable Roger Young. Mr. Simmons and
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Mr. Jones were sentenced to 15 years, suspended to 10 years witﬁ 5 years of
probation to follow ﬂ1e 10 years act.ivé'time. Ms. Kelly was sentenced to 15 years
suépended to 5 years active with 5 years of probation to follow the active time.
At sentencing the Court stated that Ms. Kelly’s sentence was less severe because

she-was being given consideration for her cooperation with law enforcement.

. The defendant files this motion because at the time of sentence the Court was

under the misperception that the defendant had not oooperated.' Furthermore the-

Court was not adequately informed during the plea regarding the extent of the

: defendant’s cooperation with law enforcement.
. The defendant’s cooperation was equal if not greater than that of Ms. Kelly’s and

" continued- in the case up until the point that the Solicitor directly indicted the

defendant for a charge that the e\)idencé did not support.

The defendant immediately agreed to cboperate when he was taken into custody.
Mr. Simmons was the first defendént to speak with. law enforcement. He
confessed to his role in the incident and implicated his co-défendants. Ms. Kelly
gave a statément to law enforcement after she had beén informed that Mr.
Simmons had ooopérated. The defendant gave a videotaped statement at 5:24
a.m. édﬁitting his involvement and giving the police information which led to the
arres;t of his cousin Rodney Chaplin.' Mr. Simmons told t'he police that his cousin
was sitting in‘ a Red Ford Focus with SC tags several blocks from Carolina Rod
and Gun. As a result of that information Mr. Chaplin was arrested later' that night

driving a red Ford Focus in a nearby parking lot.  Additionally, Mr. Simmons

LR e



voluntarily told the police about the rifle in the trunk and the gun under the front
seat before Mr. Chaplin had been stop and the car was searched.

Initially Mr.. Simmons was charged with Burglary 2';d Degree, Possession of
Burglar’s Tools and Unlawful Carrying of a Pistol. His bond was set é;t $75,000.
Mr. Sinﬁmons remained in custody until March 26; 2010. Ms. Kelly’s bond was
$10,000 and she posted bond on February 5, 2010.

It was always defendant’s intention to accept responsibility and plead guilty to the
charges. Defense. Counsel requested that the case be placed on the soonest
available plea docket. The case was scheduled for a guilty plea on March 18,
2010 a£ 2:00. Defense Counsel contacted the defendant’s family and obtainéd
letters from his school and employer in preparation of the plea. Over lunch on
March 18th Dale Sévage, the Assistant Solicitor aésigned to prosecute the éase,
told defense counsel that the defendants could no longer plead guilty because he
was still investigating the case and may be bringing additional charges; Despite
the fact that- the defendant was transported to the courthouse, his family was
present in court and defense counsel was prepared to go forward the Solicitor
refused to- give defense counsel sentencing sheets and prevented the guilty plea
from going forward.

- Mr. Simmons posted bond and was released from custody on March 26™ 2010.
On May 10, 2010, Mr. Simmons was directly indicted by the Grand'Jury for SC
Ann 16-23-490 Possession of a Weapon during the Commission of a Violent

Offense. The other co-defendants weré not indicted for this charge.

113
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10. SC Ann 16-23-490 (A) states “If a person is in possession of a firearm ot visibly

11

displays;what appears to be a firearm or visibly displays a knife during the
commission of a violent crime and is ;onvicted of committing or attempting to
commit a violent crime as defined iﬁ [6-1-60 he must be imprisoned five years in
additi.on to the punishment provided for the principle crime.”

It is undisputed in this case that the pistol and the rifle were secure in the car

- down the street when the burglary occurted. In fact Mr. Savage told the court at

sentencing that Mr. Chaplin was asleep in the car while the co-defendant’s opened

the containers. Although the defendant possessed a pocket knife when he was

arrested there is no allegation that this knife was displayed during the commission

12.

of the burglary or during his arrest.

It was only when the Solicitor indicted Mr. Simmons for a charge; that was not
supported by the evidence that Mr. Simmons requested a trial. When the Solicitor
agreed to reduce the Possession of a Weapqn during the Commission of a Violent
Crime to Unlawful Carrying of a Pistol, Mr. Simmons agreed to plead guilty on a

waiver. (See Sentence Sheets). Mr. Simmons cooperated fully with law

. enforcement. Because the Court was not fully informed of this aspect of the

13.

case’s history and was left with the impression that defendant did not cooperate or
was unwilling to accept responsibly the defendant is requesting that his sentence
be amended to the same sentence that Ms. Kelly received, 15 years suspended to
5 years active with S years of probation.

Mr. Simmons should not be punished more harshly because the Soligitdr sought

to bring a charge against him that was un-supported by the evidence. Mr.



Simmons had no criminal record, he graduated from Stall High School and prior
to his arrest he was worked for 1 % years as a janitor for Dorchester County
School District 2. He was also attending classes at Trident Technical College and

was studying electrical engineering. After his release from jail in March, Mr.

- Simmons got another job working at Taco Bell and was taking online classes at

14.

15.

ECPI College of Technology.
If the Court is unwilling to grant the motion to reconsider, then in the alternative
the defendant moves to withdraw his guilty plea. The withdrawal of a guilty plea

is generally within the sound discretion of the trial court. State v. Riddle, 278 S.C.

148,150, 292 S.E 2d 795, 796 (1982).

Initially Mr. Simmons was planning on pleading guilty to the charges. In May bf
2010 the Solicitor’s Officer directly indicted him for Possession of a Weapon
during a the Commission of a Violent Offense, a charge that was unsupported by
the evidence. The defendaﬁt réquested a trial at that fime and the case was placed
on thé trial docket.  Defense Counsel informed Mr. Savage that the defendant
would plead guilty if that charge -was dismissed or reduced to. Unlawful Carrying
of a Pistol. The Solicitor agreed to dismiss that charge and the defendant agreed
to plead guilty under those conditions. Defens¢ Counsel was under the impression
that the defendant was pleéding straight-up without a recommendation. Neither
the defendant nor the State advised the Court of any plea negotiations or
égreement’s prior to sentencing. The State agreed t6 make no recommendation
with regard fo sentencing. (See Sentence Sheet) Therefore the State violated its

agreement when it asked the Court to impose an active sentence at sentencing.
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16. The South Carolina Supreme Court has recognized a plea agreement rests on

contractual principles. State v. Gates, 299 S.C. 92, 94-95, 382 S E.2d 836-87

(1989); see also Santobello v. New- York, 404 U.S. 257, 262, 92 S.Ct. 495, 30

- L.Ed.2d 427 (1971) (“[W]hen a plea rests in any significant degree on a promise

or agreement of the prosecutor ... such promise must be fulfilled.”). There was no
prior agreement with regard to sentence. The State agreed to leave the sentence in

the discretion of the trial court. Therefore the State breached the terms of the plea

agreement when they requested an active sentence.

17.

18.

In Cooper v. United States, 594 ¥2d 12,18 (4" Cir 1979) the Court stated that

two distinct sources of constitutional rights are involved with plea bargaining, the
right to fundamental fairness embraced with substantive due process guarantees
-and the Sixth Amendment right to effective assistance of counsel.
To the extent that the govemment attémpts through
defendant’s counsel to change or retract positions earlier
communicated, a defendant’s confidence in his
_capabilities and professional responsibility as well as in
the government’s reliability, are necessarily jeopardized
and the effectiveness of counsel’s assistance easily’
compromised. At the very least, these Sixth Amendment
considerations add a heightened degree of obligation to
the  government’s fundamental duty to negotiate with
scrupulous fairness in seeking guilty pleas. Id at 18, 19.

The victim in this case is the father of Tyler Whitaker an Assistant Solicitor with
the Ninth Circuit Solicitor’s Office and co-worker with Mr. Savage. When M.
Simmons was directly indicted for a charge not supported by the evidence,
defense counsel was concemed that this case was being treated differently

because of the L‘elétionship the victim had with the Solicitor’s Office. Defense

Counsel contacted Mr. Savage directly asking him to reassign this case to the



19.

20.

Attorney General. Mr. Savage refused and defense counsel asked Mr. Pennington
to contact Ms,. Wilson directly regarding this reqhuest. Ms. Wilson responded that
'she was comfortable prosecuting the case. Given these circumstances it makes
the S'Qlicitor’s request for active time even more egfegious.

“Una sentencing proceeding, evidentiary rules are inapplicable [,]” and the court

may consider inadmissible evidence, so long as the information is relevant,

reliable and trustworthy. State v Thomason 355 SC 278, 584 SE 2d 143 (SC App

2003); quoting State v. Gulledge 326 S.C. at 228, 487 S.E.2d at 594(1994). The

S.tate and the victim presented evidence at sentencing that was not reliable or
trustworthy. Both attempted to link the defendants to a city wide criminal
conspiracy involving the selling of illegal guns on the streets. The Solicitor
implied to the Court that these defendants were responsible for illegal guns being
so easily available and for cities violent crime rate. There was absolutely ﬁo
evidence of a larger criminal conspiracy or that that the defendants were going to
sell these guns illegally. In fact there was evidence to the contrary that the plan
was to sell the guns at local pawnshops in the area. Additionally defense counsel
presented evidence that none of the defendants had records #idf pric;r to their
arrest for these charges. For all of the reas;)ns stated above, the defendant seeks
to withdraw his plea.

Additionally, defense counsel hereby requests a hearing to present additional

evidence and argument in support of this motion.
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7ectfully Submitted,

Marybeth Mulaney

Assista lic Defender
Charleston, South Carolina Attorney for Darren Simmons

Dated: 2010.

‘ CERTIFICATE OF SERVICE /

[ hereby certify that this Motion for Reconsideration of Sentence was served on
Q[//l 10 ) in receipt for Dale Savage, Assistant Solicitor for the Ninth

Judicial!

Affiant QQ%W ‘
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COUNTY OF Charleston )
STATE VS , )

DARREN AULBRAY SIMMONS )
ARNA: ;
Race: B Sex: M Age: 25 )
LOR: SS#:. o )
Address: T )
City.State.Zip:  SUMMERVILLE, SC 294850000 )
DL SID&: )

“CDLYes] | No[T CMV Yes{ ] No[] Hazmat Yes{ ] No| ]

INDICTMENT/CASE#: 2010GS 1001722

AIWH: K609532

Date of Offense: _12/15/2009

SC.Code § ; 16-11-0312

CDR Code #: 0080

SENTENCE SHEET

invialeianof g

I disposition of the said indicement comnes now the Defendant wha was {J CONVICTEDOF or [R1P{.FADS
1O Burglary, 2nd Degree, Nem-Vioieng
g 16-1i-03 I7/ J “ofthe S.C. Code of Laws, bearing COR Code # 0gsg
{XI VIOLENT WbbRIOUS [IMOST SERIQUS [ ]Mandatory GPS(CSC {1§17-25-45

[ NON-VIOLENT

[\] As (udu.(ul
Vi

e charge 2

he pleais:

ATTESE?
24

e Savnge; Dale

WHEREFORE. the Defendant is commited to the

(5 dagsimontinigGand

" : provided that upon the service of

for a determinate term of
and.or to pay a fine of §

ofs : plus costs and assessments as appl(cablc* the balance is suspénded with prohatwn for

MOKHTT]

[ t.esser Included Offense.

hout Negotiatioas or Recommenda

[[]Petendant Waives Presentment to Gegad Sucy.

w/minor Ist or Lewd Act)

t%d Seate

W uch are incorporated by reference.

prohatia

ﬁb ONCURRENT or © [ CONSECUTIVE (o sentence on:
117//(('!10 Defendant is to be givea credit for time scrved pursuant to S.C. Code
s@/ﬂflcmld Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922.it is unlawful for a person convicted of 1 violation of Section [6-25-20 or I6-ZS-65 (Criminat

v the State Department of Correctians.
[ ‘| The Defendant is (o be placed ont

he Central Regi

-Pefendant
ﬁte Department of Corrections,

{1 underthe YouthfulOffcnderAct not to exceed

 Attopdey lor Deféydant

. {detendant's initialsy
ecammendation bz the S&ate.E ; .
" SC Back

County Detention Center,

_ years

fonp@ S payment

suhject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

§ 24-13-40 to be calculated and applied

Damestic Viofence ) to shiptransport,possess,or receive a fireacm or amiusnition.
SPECIAL CONDITIONS:

Clerk of Caurd? Depuy Clerk
Caurt Reparter,

SCC AT (0020100

_QMA&_L&#W

I RESTITCTION: 7] Deferred [7] Dcef. Waives Hearing [10cdered
CTatal: % ] plus 20% fec: 3

Py ment Terms:

[ 1 Sethy SCOPPPS

Recipient: e

“Iiue:

3 1.1 (Assessmients 1075 %) 3

5 t4-1- LAWY (Conv, Surcharge) $100 $IQQ-QO

£ 14-1-2T A H2) (DU Surcharpe) $100 $

" 56-5-2095 (DU Assessment) $12 (3

£ 56-1.286 (DUL Breath Test) 25 %

- Pravisa (7.9 (Public DefPrab) 5500 S &5y am

2212 ¢Law Ealoerce. Fuadia 25 >

g ::: : ":‘{fl)m[.( ‘aurt '\urdmrufz)) . §;|5(; g &SIJD

£ $0-24-114BUT Breath Test Fec) $s0 %

éS(.-S-Z‘M:(.I)(Vchiclc Assessment) " $40/ca $

Provica HLS (SCCIA Surcharge) 35 $ 55D

g L4-3 148 CY {(Conditional Discharge) $350 $

Fata Caraly  {if paid in installments) $ (£.9p

TOTAL $ 4

%

PTUP

daysihours Public Service Employment
Obtain GED ]
Attend Voc. Rehab. or fob Carp.

May serve W/E begining
Substance Abuse Counseling [
Random Drug/Alcohol testing m

Fine may be pd. in equal, consecutive weekly/monthly

prts. of $ beginning
3 paid ta Public Defender Fund

Other:

{1 Condition Discharge, § 44-33-450(C) requirces
$350 be paid to the Cletk prior to case disposition
(¥ Appointed PD-or {nted other counsel.

Judge Code:
Sentence Date:
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e OUNTY O Charleston g
STATE h vs. ) INDICTMENT/CASER: _ 2010GS1001723 _
CARA ) Date o(’Of(ense 2/1512009
Race: B _ Sex: M Age: 25 y  SC.Code : 16 W) 16-23 -§0
noB _Ss# y  CDR Code fx. o sy '
Addreesst T )
City. Stute.Zip: SUMMEK\'!SL!BI;; SC 294850000 ) SENTENCE SHEET
Dii: { )
*CDL Ygsl f Noi l CMV chﬂ No{] Hazmat Yes[ ] MNof{ |
{ny dispositian of the said indictment comes now the Defendant who was [] CONVICTED OF or [KIPLEADS
TOr Unlew(ul Carrviag of Pistol ’
in violation'al  §  16-23-0020, 0050(A)(2) ofthe S C Codc of Laws, bearing CDR Cade f 0044
] NON-VIOLENT { | VIOLENT ([7|SERIOUS = [|MOST SERIQUS l']Mandatory GPS{CSC { J§17-2545S
w/minor Ist or Lewd Act)
fhe clinge is: - Jf] As Indicted. [T]Lesser (ncluded (fiense, [clendant Waives Presentment to Grand Jury. & " (defendant's initials}

Recommendation by the S(%

Fhe pleais K] Withput Negotiations or Recommendalion 1 otiated Sente
AIT}:SI@Z &(2 T -

e T

Savage. Dale SC Bar# = ADefendant @eﬂmdan( ‘ ~ SCBard
WIHEREFORE, the Defendan( is commiled to the State Deparfment of Corrections, County Detentlon Center,

for adeterminate tecm of &E daysh m e {7l under the Youthful Offender Act not to exceed years

andiar to pay a finc of $ ; provided that upen the service of : days/months/years and/or payntent

of § __iplus costs and #ssessments as applicable*; the balance is suspended with probation For

monthsivears and subject to South Carolina Department of Probation, Parole and Pardon Services s(andard conditions of

protation, whicli are incorporaled by reference.

i ! INCURRENT or [71 CONSECUTIVE to sentence on: )
‘The NDefendant is to be given credit for time served pumuant to S.C. Code § 24-13-40 to be calculated and applied

h\ the State Department of Carrections.
[} ‘the Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code 8 17-25-135.

Pursuant to 18 US.€ Sectlon 922,it Is unlawful for a person convicted of a violation of Section 16-25- 20°0r (6-25-65 (Criminal

" Domeéstic Violertee ) to shiptranspert,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:.
1 JRESTITUTION: [ Ocleered {7} Def. Waives Hearing JOrdered  PTUP

Total:  § . plus 20% fee:
Payment Ters:
[t Sethy SCOPPPS

days/hours Public Service Cmployment

Obtain GEO M
Altend Voc. Rchab., or Job Corp.

May serve W/E begining
Substance Abuse Counseling M

Recipient:

L R P

~] e B Random Drug/Alcohol testing [

£ 14-1-206 (Assessments [07.5 %) Fine may be pd. in equal, consecutive weekly/monthly
€ t4-1-2H AN D) (Canv. Surchange) 100 pmts. of . beginning

& 14-1-20 1A X2} (DUL Surcharge) $100 ' . . .
é 56-5-2995 (DU Assesstment) 12 $ —_— paid to Public Defender Fuod

& S6-1-286 (DUK Nrcath Fesy %25 Other:

l'm\i\u 42,9 ('ublic Del/Prab) $500

£ 14-1.212 (Faw Enloree. Funding) | $25 :

5 - l 1H(Dmdnuﬁ Surchurge) $150 - " Condition Discharge, §44—53-450(C) requires
8 SO-2U-10HULE Breath Test Fee) ©O$50 $350 be paid to ¢ for (o case dispasition
& 56-3-2942(1) (Vchicle Assessiment) © $40/a O App}u@d)!)gf::(ppoint d other couase!
Pravise 90.5 (SCCHA Surcharge} . 85 §/1- 12 requires S500 be gaid 1o <

§ $L4-53-950(C ) (Canditional Discharge) 3350
FetaCoualy (i paid in instaliments)
TOTAL -

{ \ ; Presiding Judge
Clork of Conrty Deputy Clerk " ; 8 ‘udg

Judge Code:
Couet Repunter

. , : ' f
- R Sentence Date: T v >
SCCADT OG0 ' 1

Aduring probation.

%%%m
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STATE - VS,

INDICTMENT/CASEH: 2010GS1001715

I : )
o IESSICA LEIGH KELLY | AWE K609535
' ) Date of Offense: _12/15/2009
gaocg: . W Sex.: F _ Age: 18 ) S.C.Code § ; 6-11-0312-
: SS#:
- B . 0080
Address: ¢ o ; CDR Code f:
City,State,Zip:  LEXINGTON, SC 290730000 )
DLE- SinE ) SENTENCE SHEET
*CDL Yes[] No[J CMV Yes[] No[} HazmatYes[] No[] :
la disposition of the said indictment comes now the Defendant who was {1 CONVICTEDOF or (RIPLEADS
TO: Burglary / Burglary (Violent) (After 06/20/85) - Second degree :
in violationof § 16-11-0312(B) of the S.C. Code of Laws, bearing CDR Code # 0085 ‘
(] NON-VIOLENT X} VIOLENT JZ\SERJOUS MOST SERIOUS  [IMandatory GPS(CSC [O§17-2545
~ w/minor Ist or Lewd Act)
The charge is: (X} As Indicted, [ JLesser Included Offense, ] Dcfcndant Waives Presentment {o Grand Juey, (dcfendant's initials)
The pleais: /[}EIW thout Negotiations or Recommendation, Negotiated Sentenc ] Recommendation by the State,
ATTEST: /gé/ § /{ \QQ Zéﬂq‘_
vleeop. 7S 420 \ T,y 85 30
Sdvage, Dale [7 SC Bar# Q Defendantu Attomcy for Defendant / SC Bar#
WHEREFORE, the Defendant is commited ta the {71 State Department of Correctmns, {J County Detention Ceater,

for a determinate term of days/months/years or ~ {(] under the Youthful Offender Act not to exceed years
and/or to pay a fine of $ ; provided that upon the service of | : days/months/years and/or payment

of $ ; plus costs and assessments as applicable®; the batance is suspcnded thh probation for

monthsfyears ard subiject to South Carclina Depattment of Probation, Parole and Pardon Scrwccs standard conditions of
probation, which are incorpocated by reference.

] CONCURRENT or {1 CONSECUTIVE to sentence on: :
[} The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corvections.

{] The Defendant is to be placed on the Central Registry of Child. Abuse and Neglect pursuant to S C.Code §17-25-135.

Pursuant to 8US.C Section 922,it is unlawful for a persen-coavicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Dormstlc Violence ) to ship,fransport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:

[ORESTITUTION: (1 Deferred C] Def. Walves Hearing [ ] Ocdered  PTUP
Total: § plus 20% fee: 5 : days/hours Public Service Employtent
Paymen( Terms: . Obtain GED D
{7} Setby SCOPPPS Attend Voc, Rehab, or Job Corp

May secve W/E begining ]
Recipient: 4 Substance Abuse Counseling ]
*Fine: . ) Random Drug/Alcohol testing
§ 14-1-206 (Asscssments 107.5 %) 5 . 'Fine may be pd. in equal, consecutive weekly/inonthly
§ 14-1-211(A)(1) (Conv. Surcharge) $100 3§ pmis, o $ beginning
§14-1-211(A)(2) (DUT Surcharge} $100_$ 5 paid to Public Defender Fund
§ 56-5-2995 (DUI Assessment) 512 7% ) — Othcr

-1~ hT £25
§ 56-1-286 (DU Breath Test) e $ 1(;( De Wl"Bn
§ 47.12 (Public DeffProb) 3 B 0
§ 14-1-212 (Law Enforce. Funding) $25 3 _ v 10 ‘5 Off
§ 14-1-213 (Drug Court Succharge) $100 3 -
§ 50-28-114(BUI Rreath Tost Fee) $50 ¢ ] i
§ 56-5-2942(1) (Vehicle Assessment) $40/ea = ¢ (] Appoined PI? or appomtcd_ f);her g:u:{n(sel,
§ 90.7 (SCCIA Surcharge) 55 3 § 47.12 requires $509 be paid to Cle
. during probation.
1% to County  (if paid in installments) $
TOTAL h)
Presiding judge

Cletk of Courty Deputy Clerk Judge Code:
Coudt Reporier: Sentence Date:

SCCA217 (11/2009)
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-} . .
: ) . g INDICTMENT/CASE#: 201005100t 71S

- JESSICA LEIGH KELLY ) AWH: K609535 :

i y  Deteof Offense: _12/15/2009
Race: W Sex: F Age: g ) SC.Code § - (6110312
poB: NS4 )  CDR Codc#: _ (K80
Address: ") .
City StsteZIF LEXINGTON 7 .
oLy | g S 20TA0000 g SENTENCE SHEET
*COL Yes[] No[] CMV Yes[) No[[] Hazmart Yes{[] No{] 3 -
{n disposition of the said indictment comes now the Defendant who wus {1 CONVICTEDOF or XPLEADS
TO: Burglary / Burglary (Violent) (Afier 06/20/85) - Second depree
in violationof § 16-11-0312(B) of the S.C. Code of Laws, bearing CDR Code # 0086 - _
[] NON-VIOLENT (X VIOLENT msmous [(IMOST SERIOUS ~ [JMandatoiy GPS{CSC - [1§17-2545

w/minor Ist o¢ Lewd Act)

The chargeis: (X} As Indicted, DU’-&RCT included Offcnse,  { | Defendant Waives Presentment to Geand Juy. e {defendant’s inftials)

{1 Negotiated Scntcn 8] Rocommmda.iwn by the State,

T, S5 30

. Attomcy for Defendant/ SC Bar#
WHEREFQRE, the Defendant is ¢ ted to the te Department of Cormctwu. {1 County Detention Ceater,
for a determinate term of {

' inate ] underthe Youthful er At notfoe
and/oc to pay a fine of § ; provided that upon the service of ﬂmmt@%n

of $ ; plus costs and asscssments as applicable?; the balance is suspended with probatlan for

m@bjca—w Soudr Carolity [Yepartment of Probation, Parole and Pardon Services stradard conditiotis of

probatiGR, which are incorporated by reference.
CONCURRENT or '] CONSECUTIVE to sentonce on:
The Defendant is to bie given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applicd

y the State Department of Carrections.
[] The Defendant is to be placed on the Central Rogistey of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.
Pursvant to 18 US.C Scction 922,it Is ualawful for a person canvicted of a violation of Scotion 16-25-26 or 16-25-68 (Criminat
Domestle Violence ) to ship transport, possess,or recelve ¢ firearnt o antrmanition.

The pleais: E}W ut Negotiations or Recommendation,

ATTEST: Stz IS4
y SC Bar#

S'a’{/’agc. Dale

SPECIAL CONDITIONS:
[(JRESTITUTION: [ Deferved [] Def. Watves Hueleg [ ] Ordered  PTUP
Toml: §__  plus20%fec: $ days/hours Public Service Employment
Payment Tems: ObinGED ] '
{J setby SCDPPPS Attend Voo, Rehab. or Job Corp.
— - May serve W/E begining
Resipient _ . Substarice Abuse Counseling [
Finc: Rendom Drug/Alcobol tostin :
§ 14-1-206 (Assessents 107.5 %) 4 $ Fioe may br:f:/d in equal, comocmg wgvoeklylmondﬂy
§ H4-1-20KAXT) (Conv. Succhacgc) $100. 75 100,00 - prae, 0f § begirming
14-1-21 [{A}2) {DUI Succharge) s g T
g 56.5.2995 (DUI Assessment) $12 =% § _  paidtoPublic Defender Fund
§ 56-1-286 (DUI Breath Test) 25
§ 47.12 (Public Def/Prob} $500 — ) 0
§ 14-1-212 (Law Enforce. Funding) 3257 s 9% i
§ 14-1-213 (Drug Cour Surchorge) © O8I T .
§ 30-21-114(BUI Breath Tost Fee) $50
§ 56-52942(J) (Vehicle Assessmant) S4Vea ¢
§ 90.7 (SCCSA Surcherge) - S5 § & 0P
3% ta County  (if paid in fostallments) - 8 1%.9D
TOTAL $ Uy b

Clerk af Court/ Deputy Cleck W : 7
Court Reporter: _maz&;g#wm - ,
. . __5
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COUNTY OF Chacleston ’
STATE VS. ; INDICTMENT/CASEY:  2010GS1001706
— LAMAR JONES ) AIWE:_K609534
ARAL S ) Dale of Offense: _12/15/2009
Race: B _ Ses M Age 19 ) S.C.Code § : _16-11-0312
nog: fOSSH . )  CDRCode#: _ 0080
Address: )
Ciev . Stae Zip: e :
o > e SUMMERVILLE, SC 294830000 ) SENTENCE SHEET

i SN )
COL Yesi | Nal | CMV Yes[[] No[] Hazma Yes[] No{]}
In dixpasition of the said indictiment comes now the Defendant who was {71 CONVICTEDOF or  [XIPLEADS
Ty Hurahiry, 2nd Depree. Moty iprent
i viaktionof  § fo-11-0312 ___ ofthe S.C. Code of Laws, bearing CDR Code.f# 0080 o
i | NON-VIOLENT (X} VIOLENT WSERIOUS [ IMOST SERIOUS [ |Mandatory GPS(CSC [T1§17-25.45

) w/minor {st or Lewd Act)

e ehapeiss K] As tadicted. [T]Eesser lacluded Offease. [T}Defendant Waives Prescotaent to Grand Juey. {detendaot’s iniials)

[] Negotiated Scatence, [ | Recommendation by the State.

‘The [\kd;@ u hout Negotialions or Recommendatio
ATTEST
ol A 754t
AKavage. Dale SC Bac# D

. . ‘ Q) 15
WHIER EFORE. the Defendant is commited to the - K@te Department ofCorrections. ~ [1 County %gﬁ‘r‘fzion Ceater,
for i determinate term of tfadayslmonﬂws .[J under the Vouthful Offender Act nat ta exceed cars

and‘or to puy a fine of $ : provided that upon the service of ncm

ndant mey for ndant . SC Bark

af § : plus costs and assessments as applicable*; the balaace is suspended with probation for

ey,

iy szarfd subject to South Carolina Department of Probation, Paro(e and Pardon Services standard conditions of
probattesTWhich ace incorporated by reference.

| NCURR ENT or [1 CONSECUTIVE (o sentence on:
| ¥ Uhe Defendaat is to be given credit for time served pur to S. C Code § 24-13-40 to be caloulated and applied
hv the State Department of Carrections. H:{g
{ | The Defendant is (o be placed on the Cent Rez:stry of Child Abuse and Neglect pursuantto S.C. Code §17-25-135.

Pursuant ta {8 U.S.C Section 921,it is unlawful for a person convicted of a violation of Scction 16-25-20 or {6-25-65 (Crimtinal
Pomestic Violence ) to ship transport,passess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:

[TIRFSTITUTION: [} Ocfeered [7] Def. Waives Hearing r__} Ordeced PTUP
towl: plus 20% fee: $ days/hours Public Service Employment
Paymens Terms: Obtain GED )
| | Setby SCOPPPS. " Atltend Voc. Rehab. or Job Corp.

e e ; May secve W/E begining i
RL.-.“mml: : Substance Abuse Counscling M
fHine: ’ Random Drug/Alcobol testing ~ |7]
& 14-1-206 (Axxessments 107.5 %) : 3 Fine may be pd. in equal, conseculive weekly/manthly
Qd-1-24 quu(()‘;»;;: Su{churg;c) $:gg $ 100.00 pmts. of § - beginning
Ed-1-200A21 (4 ‘Sutcharge, R . .
% 652995 (DUL Asscssmcn(? ;2 g $  paid toPublic Defender Fund
G S56-1-780 (DU Breuth Test) £25 3 Other:
Prociso 4 7.9 (Public Deflrub) $500 3 550.00
g 14-1-212 (L:«\\-li:_\l'urcc. Funding) $25 3 I - L
§ 14-0-213 (Drug Court Surchacge) -~ g(s0 7§ [ Condition Discharge, § 44-53-450(C) requires
8 S0-21- HHBUT Breath Testlee) $50 3 $350 be paid tg i i iti
£ 30-3-2M2 0V ehicle Assessiment) §40ica 3 (4 Appoinfed PD or appoin
Provise YIS (SCCIA Surcharge) 53 $ 14D § 47.12 requires $500 be paid ta Cler
3 L-S3-LSC) (Conditional Discliurge) 150 $ during probation
Fata County (il paid 0 installments) 3 Lan

HEIEY] $((‘{8F[Q
Presiding Judge

Clerk uf Counrt? Depaty Clerk _.CQ&L&J . M Judge Code: 2: ‘-
 Conrt Repaorier: _,__\QQ&&LA_/“' W‘)&j}b . Sen?cucc Date: ' & // Véf]L//a
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Marybeth B. Mullaney

From: Beattie Butler {scdfndr@yahoo.com]

Sent:  Wednesday, June 23, 2010 8:00 PM

To: Marybeth B. Mullaney

Subject: Fwd: Conflict with the Prosecutor/Simmons Jones & Kelly

Sent fro‘m my iPhone

Begin forwarded message:

From: John Freeman <jfreemanusc@gmail.com>

Date: June 23,2010 7:58:31 PM EDT

To: Beattie Butler <BButler@charlestoncounty.org>

Subject: Re: FW: Conflict with the Prosecutor/SImmons Jones & Kelly

I'd file a motion to have them relieved, with aff. saying case is being treated differently
Fact Mr. Schacte prosecuted before does not impress me if he has ties to Solicitor's office.
What is normal for him seems not to be normal for other victims unconnected to the office,

and that is the problem. I say make a record on selectlve/vmdlcnve prosecution and let the

chips fall where they may “Best, J

On Wed, Jun 23, 2010 at 3:29 PM, Beattie Butler <BButh;@ghaxlqsthcounty.org> wrote:

" John,

| hope this email reaches you and you are enjoymg your summer. | wonder if | might run a
conflict question by you. Below is an email from a lawyer in my office. Our client is charged with
burglary for attempting to break into the storage shed of a business owned by the father of an
assistant solicitor in the office prosecuting the case. Our lawyer thinks the solicitor assigned to

: the case Is being unreasonable. From my discussions with our lawyer, at least one aspect of this
specific prosecutlon raises a red flag, discussed below.

- The defendant has no prior record. He and his codefendants broke the lock off of a shed and

entered but took nothing. Our client had a pocket knife in his pants pocket dufing the incident.

There was a shotgun in the car the defendants used to drive to and away from the incident. No

" one claims any defendant possessed a gun while on the victim’s property No one claims a knife
was ever displayed. . . :

This type of situation almost always results in probation. However, the solicitor several times
refused to allow the defendant to plead guilty because he, the solicitor, indicated he was

. contemplating brining additionat charges. He ultimately charged our client with possession of a
weapon during the commission of a violent crime which carries a mandatory sentence of 5 years
when someone possesses a gun or displays a knife while committing a crime categorized as

0212010
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“violent” by statute. One facing this charge cannot get probation. The defendant is charged with a
“violent” burglary. It's hard to see how the new charge applies, unless one was to say the
shotgun in the car constitutes “possession during the commission of the crime,” which is a
stretch. | suspect this is an attempt to force the case to trial in front of a different, more lenient
judge, assigned to take guilty pleas. The prosecutor likely knows the weapons charge is weak,
but by brining it forces the defendant to trial in front of a tougher judge. This is just a theory,
however. o

So, is the mere familial relationship between a victim and a lawyer in the prosecutor's office
sufficient to raise the issue of a confiict? Or do we have to show actual bias on the part of the
prosecutor? In either case, can the judge force the State to conflict cases to another prosecutor's
office? '

Sorry for the detail. As always, please remember | save only the tough cases for my best
resources.

Thanks and hope all is well.

Beattie 1. Butler

Chief Litigator

Charleston County Public Defender's Office
101 Meeting Street, Suite 500

Charleston, SC 29401

(843) 958-1850

bbutler@charlestoncounty.org

From: Marybeth B. Mullaney
Sent: Friday, June 18, 2010 9:06 PM
- To: Beattie Butler
Subject: Conflict with the Prosecutor/Simmons Jones & Kelly

Beattie,

922010
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| need to get your opinion. My client was initially charged with Burglary 274 and Possession of
Burglary Tools for breaking into a storage container on 12/15/2009. The prosecutor’s office has
a conflictin my case because the complaining witness is Neil Schachte. Mr. Schachte owns
Carolina Rod and Gun, he is the father of Tyler Whitaker who is an Assistant Solicitor in their
office and he has sold guns and ammunition to the Charleston City Police Department and he has
conducted a training session for our investigators.

Nothing was taken and the only damage was to the pad lacks that were on the container. A bolt
cutter was found on the scene in a duffle bag with a machete. My client and the co-defendant’s
were arrested that night waiking away from the location with gloves, and 2 way radios. My client
had a pocket knife and a razor blade in his jeans. Another co-defendant was driving the car
which had a rifle in the trunk, a stun gun in the center console and a pistol under the seat. My
clientis 25 years old he has no record, he was working and in school at the time.

The Charleston County Solicitor's Office has taken a very hard line on this case. Because of the
relationship between the complaining witness the Solicitor's Office and Police Department | asked
the Dale Savage, the solicitor assigned to the case to re-assign this case to the AG’s Office. He
refused stating that Mr. Schatche has been a victim before and they prosecuted that case so he
sees nothing wrong with prosecuting this case. My client was in jail and unable to make bond so 1
asked Dale to put his case on the plea docket as soon as possible. Dale made it very difficult for
me to get the case on the plea docket but after about a month he finally agreed. The day the
case was on the plea docket (3/18/10), my client and the co-defendant were brought over from
the jail, my client's whole family was in court but Dale told me that he would not let my client plead
guilty that day because he was investigating bringing additional charges. He refused to give me
the sentence sheets.

After this, it became apparent to me that they were treating this case differently. 1 spoke with
Ashley who agreed with me that this certainly has the appearance of impropriety so he called
Scarlett and asked her to step down as the prosecuting agency. She sent Ashley an emai! stating
that she had spoken with Dale and she was comfortable continuing to stay on the case.

In the mean time Dale directly indicted my client for possession of a weapon during a violent
crime despite the fact that there is no evidence that my client ever visibly displayed a knife and
the guns that were recovered were found in the getaway car down the street that the co-
defendant was driving. Please advise me on how to proceed. The case is on the trial docket next
week. Should { file @ motion to have them relieved or should | just accept their position and pick a

" jury? :

Thanks,

Marybeth

9/2/2010
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John Freeman

2329 Wilmot Ave,
Columbia, SC 29205
t803-254-4667
1803-753-9870
jfreemanusc@gmail.com

9/2/2010



‘ oW a
" RECEIVETY) A
MAR -1 2013
STATE OF SOUTH CAROLINA S'C-)SUPfWE@nmRTOFCOWONPLEAS :
. ’ (\
COUNTY OF CHARLESTON ). 2011-CP-10-6034 2, N
Darren A. Simmons, #342580, ) O QS 19, el
‘ . S S N A
Applicant, g ) | /3,//:} ,ocg
. i NN v
v. ) ORDER GRANTING WHITE \\| 1%, >
. - ) ©  APPEAL AND DISMISSING AL %
State of South Carolina, ) OTHER CLAIMS
| : | ) _
Respondent. )
: )

This matter comes before the Court by way of an.application for post-convictioni relief.

(PCR) filed August 24, 2011, - The Respondent made its Return on October ‘10, 2011, An-

_ evidentiary hearing into the matter was convened on January 11 , 2012 at the Charleston County

Courthouse. The Applicant was present at the Hean'ng and was represented by Mark Archer,

Esquire. Matthew J. Friedman, Esquire, of the South Carolina Attorney General’s Office

. represented the Respondent.

Appllcant and- plea counsel; Mary Beth Mullaney, Esquire, testified at the PCR hezmng
TbJs Court had befor¢ it the records.of the Charleston County Clerk of Court, the Applxcant s
records from the South Carolina Dcpartment of Cormections, the guilty plea transcript, the PCR
application, Respondent’s. Return thereto, _photolgraphs of thc.tractor trailer, the mot.ion to
reconsiéer sentence or v}ithdmw guilty plea, and counsei‘s emails to and from Professor John
Friedman. .

PROCEDURAL HISTORY

Thc Apphcam is presently confined in the South Carolina Departmcnt of Com:ctlons

pursuant to orders of comxmtment of the Charleston County Clerk of Court. The Apphcant was

indicted 8t the May 2010 term of the Charleston County Grand Tury for burglary ~ 2™ degree

Kmad |l




violent (2010-GS-10-1722), unlawfu_ possession of a pistol (2010-GS- 10 1723), and posscssxon
of tools of & crime (2010-GS-10-3109). Mary Beth Mullaney, Esquire, represcnted the
Applicant. On September 1, 2010, the Applicant pled guilty as indicted. The Honorable R_ogcr
M. Young, Sr. scntqnéed him to fifteen (15Y years suspended to ten (10) years plus five (5) years
of probation for burglary — 2" degree violent, five (5) ycarsifor possession of tools of a trime,
and one (1) year for unlawful carrying of a pistol. The sentences were to run concurrentjy. The
Applicant did .not appeal the plea or sentence.

ALLEGATIONS

The Applicant alleges he‘is being held in eustody unlawfully for the following 1€8500S: |

1. Ineffective assistance of counsel in that counsel
a. Did not try to negotiate a proper plea.

) b. Failed to properly investigate. '

2. Subject matter jurisdiction in that Applicant was charged wrth burglary —~
2" degree, but should have been charged with burglary — 3™ degree due to
the glleged cnme scene not being a dwellmg wh1eh is en element of

_ burglary — 2 degree.
3. At the hearing, Applicant alleged conflict of interest in that the victim was
' the father of & Ninth Circuit Assistant Solicitor and Applicant and a co-

defendant were both represented by the Public Defender’s Office.

4, At the hearing, Apphcant alleged that he was entitled to a White v. State
review of his motion for reconsideration.

. FINDINGS OF FACT AND CONCLUSIONS OF LAW

-This Court had the opportunity to review the record in its entirety and hear the testimony
and arguments prescﬁted at the PCR hearing. This Court has further had the opportunity to
* observe each witness'who testified at the beadng; and to closely pass upon his or her credibility.
This Court has weighed the téstimony accordingly, Set forth below are the relevent findings of
fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

The Applicant testified that he and his co-defendants were all represented by the Public

2
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. Defender's Office. He testified that he discussed with counsel that his co-defendant Ms. Kelly

. might testify egainst him. He asserted that he never talked to counsel about 4 conflict of inL:crest

with the Public Defender’s Office, and he never signed a waiver.of the conflict of intercst.

‘Applicant testified- that he and counsel discussed the potential conflict of interest with the

Solicitor's Office in that there was a connection between the victim and an Assistant Solicitor.

Plea counsel testified thzit she had a pmblerﬁ with the Solicitor’s Office participating in

this case because the victim was Assistant Solicitor Tyler Whittaker's father. She felt that the: -
Attorney General’s Office should prosé;ute the case due to this close mlatibnship. She msﬁﬁed :
- that she contacted Dale Savage, the assigned prosecutor, and asked if they would be willing to

. . . f §
send the case to:the Attorney General's Office. Chief Public Defender Ashley Pennington

contacted Solicitor Scarlett Wilson, and Ms. Wilson indicated that she was comfortable w1th‘ Mr.

Savage handling the case. Counsel testified that she asked Mr. Savage to the put the case orf1 the

March 18 plea docket with Judge Hughston, and he agreed to do so. Later, Mr. Savage informed -

counsel that he was not 'g'oing to allow Applicant to plead in front of Judge Hughston an'gi' he

might pursue other charges. Counsel testified that the State charged Applic;zint with ‘posse.{sion '

of a weapon during the compuission ot; a violent crime, even though there was no factual basis for

the charge. She asseﬁed that it was undisputed that the guns were left in the car during" the

_ commission of the crime. She testified that - this extra CHarge was later dismissed. Coqnscl

testified that Professor John Friedman, an cthics professor, suggested that she file a motion to

havé the solicitor relieved based on vindictive prosecution. . She considered filing such a mc%n'or;
untii Mr Savage agreed to dismiss the extra cimrge.

Counsel testified that she spoke with her supervisor, Ashley Pennington, ab_out_ tbc
potential conflict of interest in the Public Defendér‘s Office, and he indicated that he did hot

3
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want to send the case to outside counsel. She testified that she did not com;num’catc any
confidences to Ms. Kelly’s attomey, Jason King. She testified that Applicant and Ms. i(elly
ultimately pled guilty at the same time. Counsel testified that she advised Applicant that he was
waiving the right to make motions by pleading'.guilty; She testified that they discussed poténtial
defenses, including the defense that the trailer may not have been considered-a building.
Cou:iscl tesﬁﬁed‘ that Applicant always wanted to plead guilty until he'was charged.' with

possession of & weapon during the commission of a violent offense. She testified that afier that

charge was dismissed, Applicant again wanted to plea guilty. Counse] testified that she filed a .

motion for reconsideration, or in the alternative to withdraw the guilty plea, because the:SLate
asked for‘active time during the plea hearing after agreeing not to make a recommendation or
negotiation. She aclcnowledgt;d that the State did not ask for a specific number of years and that
Judge Young had the discrction to sentence Applicant anywﬁere between probation and fifteen
(15) years.

Ineffective Assistance of Counsel -

The Appli'c'ént alleges that he received ineffective assistance of counsel. .In a post-
conviction relief action, the applicant has the burden of proving the allegations in the application.
Rule 71.1(e), SCRCP'; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where ineffective
assistance of counse! is alleged as'a éround for rcﬁef -the applicant must prove that ;‘C(;unsel’s
conduct so mdcrmmad the proper functioning of the adversarial process that the trial cannot be
relied upon as having produocd a just result.” Strickland v. Washington, 466 U.S. 668 (1984),
Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. The cowrts presume that counsel
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rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668. The applicant must overcome this
presumption in order to receive relief. Cherry, 386 S.E.2d 624.

Courts usc a two-pronged test to evaluate allegations of ineffective assistance of counsel.

‘First, the applicant must prove that counsel’s peffommncc was deficient. Under this prong,

-attorney performance is measured by its “reasonableness under professional noms.” 1d. at 625

(citing Strickland, 466 U.S. 668). Second, counsel’s deficient performance must have prejudiced

the -applicant such that “there is a reasonable probability that, but for counsel’s unprofessional’

errors, the result of the pmceeding wou}d have been different.” [d, at 625. A rééxso’nable_

probability is a probability sufficient to undermine confidence in the outcome of the trial.

Iohn_sbn v. State, 325 8.C. 182, 480 S;E.Zd 733 (1997). When there has been a guilty plea, the

applicant must prove that counsel’s representation was below the standard of ma’sohablcncsjs and

~ that, but for counsel’s uxipfofessional errors, there is a reasonable probability. that he would not
N Mt

have pled guilty and would have insisted on going to trial. Hill v, Lockhart, 474 U.S. 52, 58-59,
106 S. Ct. 366, 370 (1985); Roscoe v, State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).

To be knowing and‘voluntary, a plea must be entered with a full undérsbanding of the

.charges and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct.

1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1991). When’

determining issues relating to guilty pleas, the court will cousider the-entire record, including the

transcript of the guilty plea, and the evidence presented af the mﬁ@nﬁcﬁon relief hearing.

Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. Leeke, 282 S.C.

131, 318 S.E.2d 360 (1984)). When a defendant pleads guilty on the advice of counsel, the plea

_may only be attacked through a claim of ineffective assistance of counse!. Boséoe.v. State, 345

5
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S.C. 16,20, 546 S.E.2d 417, 419 (2002) (citations omitted).

' This Court finds that w@ei’s testimony is créaiblc. This Court finds that counsel is a
trial practitioner who has experience in the trial of serious oﬁ‘ens&e. Counsel confc;.rred wuh the
Appﬁcanf on numerous-occasions. During conferences with the Applicant, counsel djscuSerd the
. pending charges, the maximum sentences, the elements of the chhrgw and what the State was
required to prove, Applicant’s constitutions! rights, Applicant’svérsion of the facts, and po.ssiblc"
" defenses or lack thereof. 4 | |

This Court filds that the record reflects that Applicant’s plea was entered freely,
voluntarily, knowiﬁgly-, and intelligently: Applicant acknowledged that he understood the nature
of the charges snd the possible punishments. He indicated that 20 oné had threatened Kim or
promised him anything to get him to plead guilty. He admitted that was pleading guilty bt;,C&U.SC
e was guilty. Applicant told the court that he was satisfied with counsel’s representation and

did not need more time with her. This Court finds th,at-it was Applicant’s decision to'plead

guilty with a full understanding of the conséquences of the plea.

Regarding the Apphcant's claims of ineffective assistance of counsel, (hls Court fmds the
Apphcant has failed to meet his burden of proof. This Court finds that Applicant's’ atiorney
demonstrated the normal degree of skill, knowledge, professional judgment, and representation
tha; are cxpécfed of;an éttomey who. practices criminal law in South Carolina- S_ta_Le_v
Pendergrass, 270 S.C. 1; 23§ S.E.2d 750-(1977); Strickland, 466 U.S. at 668; Batler, 286 S.C.
441, 334 S.E2d 8i3. This Court further finds counsel adequately conferred with the Applicaat,
conducted a proper investigation, and was thqnoughly competent in her repmsentaﬁon. This
Couwtt finds that 'co;msei’s representation did not fall b’elmj_/ an objective standgrd of

| reasonableness. . |

6
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This Court finds that Applicant has failed to demonstrate that but for counsel's alleged

deficiencies he would have insisted on going to trial. Counsel testified that before Applicant was

. charged with possession of & Weappn during the commission of a violent crime and afier the

charge was dismissed, Applicant wanted to plead guilty. This Court finds nothiag to indicate
that the outcome of the proceeding would have been ar;y ’differem regardless of who represented
Applicant or who prosecuted the case. B . | |

Accordingly, this Court finds the Applicant has failed o meet both prongs of Strickland,
Applicant’s complaints concerning counsel’s performance are without merit and are denied and,
dismissed. | ' -, ' | |

Conflict of Interest

App]xcam allcges two oonﬂlcts of interest in that the wcum s daughtcr was dn Assmam

. 'Sohcnor thh the Ninth Cncuxt Sohcxtor s Ofﬁcc and Public Defender’s Office xepresented

Apphcant‘and. each other co-defendant. The mere possxbxhty of a conflict of interest is

- insufficient to challenge a criminal conviction. Langford v. State; 310 S.C. 357, 426 S.E.24-793

(1993). “In order to establish a violation of the Sixth Amendment; a defendant who mi;ed no
objection at trial must demonstrate that an actual conflict of interest adversely affected his
lawyer's performance.”” Duncan v. State, 281 S.C. 435, 438, 315 S.E.2d ,’809' (1984). The

Applicant must show that his attoméy' actually owed duties to a party whose interests were

adverse to the Applicant. Thomas v. State 346 S.C. 140, 551 S.E.2d 254 (2001).
Here, no potential conflict of interest ever materialized into an actual conflict, First, there

is no indication that Ms. Whittaker assisted Mr. ~Savage in prcparing the case for the State. Ms.

Whmakcr attended the proceedmgs as pzut of the v1ct1m ] famxly rather than as a membcr of the

prosecution team. With respect to the potential conflict of interest at the. Pubhc Defender S
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Office, this Court finds that counsel and Mr, King did not share any confidences regarding their

respective clients. In addition; Ms. Kelly did not testify against Applicant because they both pled

guilty. Counsel properly brought the potential conflicts of interest to the attention of the
assigned prosecutor, the Ninth Circuit Solicitor, and the Chief Public Defender,

White v, State Appeal

Applicant alleges that he did not freely and voluntarily waive his right to appeal the
motion for reconsideration: - This Court finds that Applicant is entitled to a review of direct

appeal issuss pursuant to White v. State, 263 S.C. 110, 108 S.E2d 35 (1974). In White v..State,

our Supreme Court determined that, where thé post-conviction relief judge finds the applicagt‘
did ﬁot'ﬁ"eely and vc;luntzrily waive his appellate rights, the- applicant may petition the South
Cax;olina‘Supreme Court for review of direct appeal issues. Applicant contends thxﬁ the Solic’itor
‘breached the agreement by asking the plea court for active time after agmé'mg not to m'akc'an.y
recommendations or negotiations. At the PCR hearing, the State submitted that thére was no
pled agreement, and the Solicitor and plea counsel were each able to argue their respective

: posiu'oné. | The Sblicitqr asked for active time and plea counsel asked for a suspended YOA
Y guthﬁn Offender Act) sentence, and Judge Young had the discrétion to sentence anywhere
between probation and fifteen (15) yeérs, .

Based upon Applicant’s assertion that counsel did not attempt to withdraw the p[ea if
there was a plea agreement, this Court concludes the Appﬁcant‘ is entitled to a reviewjof his
guilty plea and motion for reconsideration pursuant to M. In order to secure this
review, however, the Applicant must appeal from this Order.

All Other Allegntions

As {o any and all allegations that were raised in the application or at the hearing in this

8
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matter and not specifically addressed in this Order, this Court finds the Applicant failed to

present any evidence regarding such allegations. Accordingly, this Court finds the Applicant
waived such aJlegatiQﬂs and failed to meet his burden of proof regarding them. Therefore, they

are hereby denied and dismissed.

CONCLUSION
Based on all the foregoing, this Court finds and concludes -the Applicant has not

established any constimﬁonél, violations or deprivations before or dliripg-his guilty- pleé. and
seatencing proceedings. Applicent was not prejudiced by counsel’s Al.legcd deficiencies.

Therefore, this application for PCR must be denied end dismissed with prejudice, with the

excebtion that the Applicant is granted a review of direct appeal issues pursuant to White v.

. State. -
This Court advises the Applicant that he must file a notice of intent to appeal within thirty

. (30)days from the receipt of written notice of entry of this Ordex to secure appmpriate appellate

review, His attention is also directed to Rhles 203, 206, and. 243 of the South Carolina Appellaté-

Court.Rules for the appropriate 'procedures to follow afer notice of intent to appeal has been

timely served and filed.
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IT IS THEREFORE ORDERED:

1. That- the Applicant is GRANTED a belated appeal pur*uant to
White v, State;

2. That all other allegations for post-conviction relief be DENIED
and DISMISSED with prejudice; and

3. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this

Presiding Judge
9™ Judicial Circuit

(f Zg@[]@}:mi , South Carolina

Rr03fp
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The above is true and beliavable basod on the investigations of CPD officers C}it.-Mills. Qfficers Cone,
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