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/,) Indictment Numbers: 2010.08-10-1722
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j
STATE OF SOUTH CAROLINA - )
)
v ; MOTION IN OPPOSITION TO RECONSIDER
A - . SENTENCE OR IN THE ALTERNATIVE
DARREN AULHRAY SIMMONS ; WITHDRAW THE GUILTY PLEA
)
Defendant )
)
1. ISSUE

Is Darren Simmons entitled fo withdraw his guilty plea (ollowing the circuit-coust's

imposed sentence? '
1. FACTS

Please se¢ Stale’s Motian in Opposition to Withdraw Guilty Pica and in the Alternative,
‘Motion in Opposition 1o Reconsider Semence far [amar Jones for a full recitation of the
underlying fagts.

HEL LAW/ANALYSIS
Motion in. Oppusition to Reconsider the Sentence

Simmons was arrested the night of 1he burglary and interviewed by Detective Holmes
follawing Miranda warnings, which he voluntarily waived. During the videotaped interview,
Simmons was evasive and provided a sell-serving stalement.  Initially, Simmons told police

"they had no lookoul,” and that there were only two other people involved in the burglary, Lamar

1
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Jones and a girl named Jessica.  Simmons drove the car from Summerville to the gun store,

dropped olt the girl and Jones, parked the car down the streel, and then came back to the store,

When he returned, one ¢ontuiner was already open and he saw headlights and fled. He claimed
the cnily cquipment they had-were bolt cutiers and a bag. He denied Jones wore a black hoodie
ind smléd it was a grey jacket, At this point Detective Holmes left the interview room and was
updated by investigating officers that Chaplin was arcested and police found multiple {irearms in
the cur. U is important 10 note at (his stage of the interview Simmons denied they had a
“lookout,” denied Chaplin fhis younger cousin) was there, denied cutting the locks to the second

container, denied going inta the containers, failed to mention he brought (irearms to the crime,

failed 10 mention the machete, ski-masks, gloves, walkie-talkies, stun gun, and claimed he could

not remember whose idea it was to commit the burglary. When the interview continued

Simmons was conlronted about the guns in the car and udmited they were his.  He was

confronted abount the person in the car and admined it was his fittle cousin, Rodney Chaplin.
Despite this, Simmons would not admit Chaplin was the lookout und contended he was “just
there ®  Simmons tried to distance himse!f from the burglary by telling Detective Holmes “1

didn’t want more guns ihey wanted guns, | just went along.”

Foesy

When Kelly was interviewed by Detective FHolmes, she immediately named all the co--

~defendan(s involved in the robbery. She admitted that she broke into one container atong with

Jones and that Nimmons broke into and entered the other container. She told poliee that Chaplin

was the Inakout, Chaplin and Simmons had walkie-talkies, Jones' hlack hoodie got stuck on the

fence, both she and Simmons had bajis at the crime scene, the guns belonged to Simmeons, and

that she and Simmons mutvally agrecd to commit the burglary.
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Ignoring the diserepancics in the facls, Simmons argues that he should have been entitled
lé the same benefil (sentence) as Jessica Kelly, who was sentenced by your honor to fifieen years
suspended upon five years service-followed by five years probation. Simmens was sentenced to
lificen years suspended upon ten years service followed by five years probation, Simmons
contends that your honor was under a misconceplion that he had not cooperated with law
enforcement and that-your honor was not adequately aware of the extent of his cooperation.

Despite the videotaped evidence and Kélly“s agreement to cooperate lully with the State,
defense counsel wants this court w believe that (1) Simmons ennlessed 1o his role and implicated.
his co-defundants: (2) provided intbnﬁar‘ion that resulted in Chaplin's arrest; and (4) wold police
about the firearms.in the vehicle befare Chaplin was arrested.

Simmans® self-serving videotaped statement, contradicts the claims he is now asseriing us
tacts. He denied breaking into one of the trailers and denied they had & lookout. The State
recited the facts during the plea colloquy and neither Simmons nor his atiorney challenged them,
In fact, the evidence specifically showed that Simmons told police “they had no lookout.™ I
wasn't antil he was confronted about rhe guns and the person in the car that Simmons admitted
the puns were his and that the person was his liftle cousin, Rodney Chaplin. Knowing this,
Simmons still claimed Chaplin was only there bccéuse Simmons broupght him along. Chaplin
was his relative and he fried.to canceal his. 1dentity and involvement. The videotaped L;vidence is
¢lear, Chﬁpliﬂ"s arrest was not the result of Simmans’ cooperation and he certainly did not
inferm police about the firearms before Chaplin’s arrest, -

Delense counsel” then shifts her argument from factual to procedural.  Ms. Mulluney
canfends that if was “always™ Simmons® intention tn accept responsibility and plead guﬂty.. A

¢laim that is contradicted by Simmons® videotaped statement. The Siate was asked by Ms,

F.3/9
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Mullaney to place Simmons on the plea docket for March 18¢th, 2010, This was before his
second appearance and before the videotaped interviews of Simmons and Kelly had been
received by the State and provided 1o the defense, Ms, Mullaney usked the State 10 allow
Simimons to plead to Burglary Third Degrec. She was told there would be no reduction in the
charges and that Simmons also had a felony gun charge, As stited in her brief, Ms. Mullaney
admits thot her client wanted a-trial and refused to plead guilty when she learned of the fefony
gon charge. ‘To argue that the State refused to provide sentencing sheets for a plea where defense
counsil acknowledpes she requested a trial is puzzling, Of more concern is. Ms Mullaney's lack
of acknowledgement 1o the court that she never reached a plea agreement with the State and ried
10 foree a nlea without the entire discovery in her cliént’s case.

Ms. Mullaney next complains that the direct indictment for Possession of a W;:apon
during a Crime ol Violence was not supperted by the evidence, u claim thart ignores the facts of
the casc, Sih\mons admitied that the guns in the vehicle were his, the car did not belong (o him,
and he brought the puns to commit the. burglary.  On the night of the burglary, Simmons and
Kelly planned 10 commit the burglary Al four co-defendants rode in the cor from Summerville
to the gun store. All defendants knew the guns were in the car, just as they knew the bolt cutiers,
ski-mask, walkie-talkies. and ploves were there, Simimons admitted he-brought the guns and that
there was a plan to commit burgliry, Most troubling is that he would huve had possession of
thase guns and more hn'd he completed the crime and potentially used them in his escape. Given
the facts. there was sufticient evidence 1o support that charge.

In fhe end Simmons was given 1 hreak by the State because his felony gun charge was
reduced and the State only required he plea to one firearm offense when he admitted that both

puns were his. It is because of this latitude that defense counsel is partly hasing her morion.

roaed
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Sentencing is within the discretion of the court and your hanor exercised discretion by
not imposing the maximum sentence available. Kelly was given a lesser sentence because of her
immediate cooperation with police, acceptance of guilt early in the prosecution, and willingness
to assist the State in ﬁ.lnheranceiol' the prosecution, Simmois hed to poliée about his
invelvement, the involvement of his co-delendants, and whose idea it was 10 commit the
hurglary and therefore, his sertence was both warranted and appropriale. .

Mativn in Oppaosition te Withdraw the Guilly pleu

During the Defandant’s plea colloguy, your honer inquired about Si}l”lnyqns’ age,

edurgtion, marital Stulus. and emploviment histary.  As 1o the specifie charges, Simmons was
Vin‘f‘m med that the plea \}/as without negotiation or recommendation. Furthermore, Simmons was
informed of the maximiwm possible sentence for each olfense and the constitutional rights he
‘waived hy pleading guilty. Upon hearing the instructians, Simmons admitted his guilt 1o the
charged offenses and indicated he wawed to plead guilty.. Your honor determined Simmons’
puilty plea was being entered into freely and voluntarily and the State gave a recitation of the
[nets |

At the conclusion of the facis, the State argued this case was particularly troubling
hecause the defendants hmug_h'l multiple gins, a4 machete, 2 pocket knife, gloves, and o ski maosk
{0 Commi* a burgla(y. Additionally,'the State voiced concerns that had the defendants been
sucersstul: the guns thev targsted would have ended ilp on the sireets for illegal sale.

Youe honor was informed that Kelly was willing to cooperate with the State and because
she had already pled puilty, only required sentencing: In regards to Jones, the State informed the
coui Thai he was given the chance fo plead guilty and cooperute but refused. The State did not

gsk for his cooperation apsin. Jones' cuilty plea was accepted by your honor after hearing the
p p b4

F.o79
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factual basis for the plea and a determination it was made knowing and intelligently. Simmons

was never asked for cooperation.

Simmons argues hat this court erred in accepting his plea on the grounds that the

F.br9

sentencing sheets were marked “without negotiations or recotimendalions” and therefore the

State implicitly agreed o moke no recommendation with regard to senténcing. Simmons further
argues. that the State Jailed 10 honor its representation that it would not make & recommendation
reganding sentencing when the State asked the court for sctive time during the plea colloguy.

A trial judpe shouid not wctepl a guilty plea without an aflirmative showing that it wos
imellipent and volumiary. Bovkin v. Alebama, 395 U.S. 238, 241, 89 8.Cr. (709, 23 [..E.2d 274
{1969), . Additiondlly, to knawingly and voluntarily enter a plea of guilty, all that is required is
that a dcﬁ:ndanl has ¢ full understanding of the consequences of her plea and the charges against
her. Simpson v. State, 317 $.C.506, 508 455 é;E.zd 175, 176 (1995). Moreaver, the rccprcl ina
guilty pler proceeding must establish a factual basis for the plea. LoPiane v. State, 270 8.C. 563,
569, 243 S Bd.2d 448, 451 (197R); Stute v Armstrong, 263 S.C. 594, 598, 21 | S.E.2d 889, ’91
(19753, In accepling @ o:olty plea, “the trial judye is free fo use any appropriate procedure for
d‘eruhninin;; the accurary of the guilty party, but-must be cerain that the defendant understands

the charde and the consequences of the plza and- that the record indicutes a factual basis for the

plea.” “drmstrong, 262 5 C. 598, 211 S 11.2d a 89T, “All that is required before a plea can be:

aecepied is that the defendunt understand the nature and crucial elements of the charges, the

consquences of the plea. and the constitutional rights he is waiving, and that the record reflect a
fuctie) hissis for the plea ™ Rollison v. Stere, 346 8.C, 506, 511, 552 S.E.2d 290, 292 (2001),
_ “The withdrawal of a guilty nlea is generally wixh\in the sound diseretion of the rrial

Judpe,™ Srare v Ridedle, 278 S.C 148, 150, 292, S.15.2d 795, 796 (1982). An abuse of diseretion
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oceurs when 4 trial judge’s decision is unsupported by the evidence or controlled by an error of

law, Store v. Lopez, 3528 C. 373, 378. 374 S.E.2d 210,212 (Ct.App..'JDOZ"). A determination the
plea was voluntarily entered into “will normally show the trial judge did not abuse his
diseretion.” Riddle, 278 8. a1 150, 292 S.E.2d al 796; see State v. Cantrell, 250 8.C. 376, 378,
158 6.E 21 189, 191 (1967)("A motion to withdraw a plee of guilty, and to be allowed .to enter a
plea of not guilty, addresses itself to the discretion of the trial judge before whom the plea is
enter.d, and, in the shsence of the elear abuse-of discretion. this coun will not interfese.”™). Once
the plea judge finds the plea was voluntary and supported by a factual basis and formally accepts
the plea of guilt, the defendant has forfeited his ability to withdraw the plea as @ matrer of right.
Stire v Bivkham, 381 S C. 143, 148 672 S.E.2d 105 (2009).

Simmons plent was both voluntary and imélligcntly given. He demonstrated o your
honor that he had a full understanding of the consequences of his plea and the charges against
him by acknowledging the court when informed of the charges and penalﬁes he was. pleading
guiley loe, He further qcknowledged thar he was waiving certain constitutional rights by
pleading quilty and in fact, stated 1o the 2ourt he was guilty of the charged oftenses, The Smte
recited the frctual basis for the plea on the record and when given: the opportunity to challenge
those facts, Simmons offcred pothing in response. Based on the atfirmative. showing that
Simimons’ plca was im¢lligent and voluntary, the court accepted his pled,

Despite this foctual.and procedural determination, Simmons argues thgl the State violated
its agreement when ir asked the court t~ impose an aclive senfence. In Siaie v. Rikard, ous Count
ol Appeals addressed this very issue with respect to marking the :senténcing. sheet “without
negotintions or recommendation.™ Steve v Rikard, 371 8.C. 295, 638 S.E.2d 72, 76 (2006)

‘Ihe semenving sheet offers three aliernatives to designate the
nature o status of the plea.  Those alternstives provide that the

FP.rrd
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plea 15 (1) withoul pegotiations or recommendation: (2) a

negotinted senence; or (3) a recommendation by the Swte. 1 is

axionatic  thal the phrase  “withuul  negotintions  or

recommendation® means that the State sand the defendant have

not apreed on sentencing,  Therefore, cither party is feee to

rt,qucst a favorsble sentence, Stave v. Rikard, 371 §.C. 295, 638.
15.2d 72, 76 (2006) (emphd»ns added). .

Any helief that (le Stute was prohibited from arguing for a favorable sentence is
L;-nsupponed by the law and facts in this case. It is undisputed that Simmons' senlc‘nci.ng sheer
was n‘mnrked *without negotiations and recommendation.” The record is also clear that there was
no plaa agreement berwern the State ard Simmons regarding sentencing. A fact acknowledged
in Simmons’ brief. Because there was no agreement regarding sentencing Rikurd dictates that
the St and clch.n:e coursel are fres 1o a'!ry:ue-' for‘a favorable sentence,

-Ahh-ough nat relevant 1o the withdrawal of a. guil(y plea, defense counsel argues that the
case should have been reassigned to thee Attorney General's Office. Ms. Mullaney’s reasoning
lor this is that the pun storg owner s thé father of Assistant Sulicétar Tyler Whitaker, an
employee in this office, 2= bcmuée ol that the Sfal‘e ireated Simmons differently. Imiportantly,
Ms. “ellaney Tailed to vse the appmpriaie mechanism recusing this office from the case when
‘the issus was ripe and new that the fite for recusal has expired she makes a 6th Amendment
argument, which is a PCR issue

Kelly pled guilty eardier in the prsecution, was truthful with police, and as willing to
fully cooperate with the State.  Simnizas fecls he was entitled 10 the same benefit without
fulfilling the same ohlipsiions or .f!rt\v..;l.‘-'ing truthful information 10 law enforcement. “l»/.\}n
gected is nol permitted 1o spéculutz oo the. sﬁpposed clemency of the judge and enter a plea of
puift/ wi_lh the right & retract it if he linds that his_expe.clmiun was not realized”  Ste v,

Canmirell, 250 8.C. 376 IRN. 158 SF 2 189, 191-192 (1967). Even during the plea before your



LI R W N T 5 )

Fusrmpgetll Law Hitm

Hunor, - Nimmons was given an opportumty {o be honest and torthcoming when asked “whose
ideu 11 was 1o commil the burglary.” Again, Simmons fuiled to step up and ssist in his defense
und temained silent,  Despite these disparities, Simmons assers that his cooperation was
somenow egual iF not greater than that " Kelly's, a view cledrly contradicled by the facis and
evidence,
Iv. CONCLUSION
Rased on the ahov -+ the State Hpposes any changes in Simmons' sentence. Your honor
exercisied diseretion by po irﬁpos’i_ng thi- maximum available scmcnce; The Stale asks this court
o -de vy Simmons’ Mouor iy Withdrasy Gty Plen. Simmons' plea was made knowingly and

infelliventiy as determined by your hono- and there is no evidence of abuse of diseretion or error

of law.

Respectfully Submitted,
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N j:i Assistant Solicitor, Ninth Cireyit #,
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(November 9, 2010.)

THE COURT: This is a motion to reconsider or
allbw withdrawal of a plea for these three folks?

MR. LEWIS: It's actually somewhat different,
Judge. I thing Mr. King's is just a motion to
reconsider?

MR. KING: We're not asking to withdraw, Yourn
Honor. |

MR. LEWIS: Mine is a motion to withdraw,
and, in the alternative, a motion to reconsider, and Ms.
Mullaney's i1s the opposite, motion to reconsider and, in
the alternative, to withdraw.

MS. MULLANEY: Actually, Your Honor, I spoke
with Mr. Simmons this morning, and it's just a motion to
reconsider. He does not wish to withdraw his plea.

THE COURT: Okay. All right. Who wants to
go first? |

MR. LEWIS: I do, Judge. Do you need the
facts again or are you familiar with them?

THE COURT: I'm vaguely familiar.

MR. LEWIS: 1I'll provide them to you again,
Judge.

On December 15, 2009 at 4 a.m., Carolina Rod
and Gun, four codefendants broke into two storage

containers behind the business. Kelly and my client used
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- Simmons and juvenile codefendant parked vehicle, and then

“the event —- you specifically asked, who planned this

bolt cutters to cut off locks of the storage building.

Simmons came to the scene, joining Kelly and my client.
Simmons carried a'walkie—ﬁalkie that was used to
communicate with the juvenile to act as lookout.
| Silent alarm was triggered. All barties

fled. All were apprehended:’ Police discovered weapons
in the car, masks, bolt cutters, and machetes behind the
store. Simmons also had a pocketknife on him. ‘Kelly‘
confessed and provided information about éimmons that’
also implicated Lamarr. _

The primarily reason I needed to address, in
addition to the facts; is I neglected to do so at the
plea to my client's detriment. What I need to do to set

the record straight, Judge, to provide on the record that]

event, and no one responded. We all sat here quietly.

I failed my client by not putting on the
reéord_that the two codefendants planned it'and they had
planned it for months, per the videotaped confession. Myj
cliént was picked up on the day of the incident, learned
of what was to take place on the day of the incident, did
not know the guns were in the vehicle, did not provide
weapons, tools, or transportation to arrive at the |

incident location.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13

I neglected to provide that information, and
I remained quiet and I should not have, and because of
that, I feel that my client was treated as more of a
primary in that incident. In addition, my client was
told had never been in a position to cooperate. He had
been subpoenaed. He was always under the impression he
would be ready and willing to cooperate if the State
needed him. It did not come to that because all three
pled, but he was prepared to cooperate and, in fact,
although he's not one of those that gave a statement, he
did at the end confess to Détective Cohen saying he was
involved, and I failed to bring that out in the plea as
well.

In addition, he said that he was homeless and
looking for a place to stay and that he was going to be
provided with money to provide a place for him‘to live.
I failed to bring that up.

Judge, the next part of my motion was the
specific issue with what a plea without recommendation
means. The Supreme Court has provided in the Ricard case
that on a sentencing sheet if it's marked without
negotiations or recommendations that that is to be
treated as a plea where both sides battle it out.

Well, that was not my understanding. That

was not my client's understanding as to what that means.
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- correctly as to how the case would'progress against him.

-getting?

If I may appfoach, Judge, and I've allowed Mr. Savége to
read that.

. What I've handed you is a letter I provided
my client. He's waived confidentiality in regards to
that letter. Specifically, the highlighted portion
explains to my client the interpretation of what we were
going to be doing in court, that we were going to be
pleading straight up, and what I interpreted that to mean
is that I would be/able-to argue mitigation. = The State
would present the facts but remain silent in regards to
aggravation. Thét‘was my interpretation of what we were
going to be pleading, or how we were going to be
pleading.

I've always had a good relationship with
Mr. Savage, and I'm not suggesting that he did anything
wrong in regards to my case. I simply didn't understand
where he was coming from with it,-and-because of that, my
client didn't understand how he was proceeding.. - That is
the basis for why I would ask to withdraw the plea,

because when he came out here, he hadn't been advised
THE COURT: What did your client end up

MR. LEWIS: Fifteen suspended on ten with

five years' probation to follow with no prior record.
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was not in the dating relationship with them, and he was

cooperate because of the subpoena, and he was ready and

THE COURT: Okay.

MR. LEWIS: At this point I want to talk to
you about what Lamarr believed. You've got the letter
and I have talked to him since we've been to court.
Numper one: He's not in the same position as the other

two codefendants because he did not plan the events, he

so poor he could not post bond where everybody else could
post bond, so he's the one that was under constant
pressure to get into court which we tried repeatedly to
do.

He believed that he was in a position to

willing to do so, although it never came to fruition
again because the trial never happened. I needed to
clarify another point.

| The State had said that that lawyer rejected
the plea when he failed to plead on June 22. What
actually_happened, as you can see, if you've been able tog
read over my affidavit, is that when he was advised he
could not receive probation, that probation would have
been an illegal sentence for burglary second, he withdrew
the plea. That is not a correct statement of the law,
and because of that, he stood down. He got scared and

said, Wait. That's not what my lawyer told me, and
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. reducing his sentence and treating him more in lines withl

backed out of the plea.

But repeatedly, constantly, I provided to the
State saying he was ready to plead guilty but not under
the circumstances where we pled guilty, and I was blind
sided.

Judge, because of these reasons, what I'm
asking for is a remedy is the right to withdraw-the‘plea
and to proceed with the case. It may be that he at some
point decides that he still wants to plead under these |
same rules, but that is not what he understood at the
time. So when he came into court, he had not been
properly advised as to what was going to happen. If the
Court is not comfortable with that resolution, because of]
the reasons that I provided, that he was not as involved
as the other two codefendants and simply was ready to
cooperate and remained in custody, I would ask that if

you deny the first motion, I would ask that you consider

Ms. Kelly who also had no record, or even less. He was
not one of the primary conspirators in this situation, so
I would ask you consider a much more lenient sentence if
you deny the motion.

Thank you, Your Honor.

THE COURT: Are you going next?

MS. MULLANEY: Yes, sir.
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THE COURT: What is your client's name?

MS. MULLANEY: Darren Simmons.

THE COURT: How much time did he get?

MS. MULLANEY: He got the same amount of tim
as Mr. Lewis's client, fifteen suspended upon the service
of ten with five years of probation to follow.

THE COURT: Okay.

MS. MULLANEY: And I'm asking the Court -- I
have époken to my client. He does not wish to withdraw
the plea, but I am asking the Court to reconsider his
sentence and to sentence him more in line with the
sentence that Ms. Kelly got, because --

THE COURT: What did she get? .

MS. MULLANEY: She got -- I believe she
got —-

MR. KING: Fifteen suspended to five active
plus five years' probation.

THE COURT: Okay.

MS. MULLANEY: Because I -- at the plea, I
should have cleared it up. I think that there was this
misconception at the plea that Mr. Simmons did not
cooperate and did not accept reSponsibility with regards
to his role in this incident; and I'd like to point out
that Mr. Simmons was the first to give a statement, and

as a result of his statement and his confession,
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Mr. Chaplin was arrested shortly later and that

Mr. Simmons told the police during his videotaped
confession, he told the police that he drove a red Ford
Focus, he told the police where the Ford Focus,Was
parked, and he also told the police that there were guns
in the Ford Focus.

And I know that in Mr. Savage's motion he

‘disputes that; however, I think it's clear in the police

report, and if T just may read from the police report
that was téken that night, it says, Detective Holmes
interviewéd Darren Simmons. The responding officer
watched on the monitor, and the subject stated that they
were driving a red Ford Fbcus and that it was parked on
the same street that the gun store was on. He also

stated that there were guns in the vehicle and that the

~guns in the vehicle were his.

And then it says, see Detective Holmes'
supplemental. The responding officer then relayed this
information to Lieutenant Ambrose who located the vehicle
with the juvenile, and then it says see Lieutenant

Ambrose's supplemental. All four subjects were charged

“with burglary second, and Darren Simmons was also charged

with unlawful possession of a firearm.
Your Honor, I also wanted to clarify I think

that during the presentation of the plea that Your Honor
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was concerned that they had brought ~— and rightly so —--
that they had brought guns with them when they went to
break into this storage container, and at the time I
don't think that I clarified that the guns were
incidental to this crime, that my client brought the
shotgun with him. |

He was drive his aunt's Ford Focus. He was
bringing the shotgun from his aunt's home to his home.
The shotgun was in the trunk, and the pistol was a gun
that he carries with him and that he legally bought and
that they were not intended to be used in part of the
crime, and that is why they remained in the car.

Mr. Simmons always wanted to plead guilty in
this case, Your Honor. He was incarcerated up until he
posted bond in March. What happened was I contacted
Mr. Savage, and Mr. Savage put this case on the docket
for a guilty plea March 18th in front of Judge Hughston.
My client was in jail at the time and was ready to plead
guilty.

I was then told that my client could not
plead guilty because they were investigating bringing
additional charges. So it was then that I spoke with my
client and my client's mother, saying that I did not know
how long it would be, and it was then that he posted
bond, I believe, on March 26th.
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‘because they were bringing additional charges, had this

-with, which was possession of a weapon during a violent

It was élso then that I became concerned that]
this case was being treated differently because the
victim in this case, Neil Schachte, is the father of
assistant solicitor Tyler Whitaker and —-

THE COURT: I had no knowledge of that when I
sentenced them or even up until, what, two seconds ago.
It didn't have an impact on me. It might ha&e had an
impact on Mr. Savage, I suppose, if thét is what you're
alleging.

MS. MULLANEY: I guess my point is, it did
have an impact with regard to the solicitor because we

weren't able to plead guilty on March 18th, and then

been the first time that something like that happened to
me in my career as an assistant public defender, being
told that I couldn't plead guilty because they were still
investigating the case, that is when I asked Mr. Savage
to reassign this case:to the AG's office, and'I
contact -- Mr. Savage declined, and Mr. Pennington
contacted Ms. Wilson and asked her to reassign it, and
she declined. | .

Shortly after that, my client was indicted

for another charge, which he was not originally charged

crime. Once he was charged with that, it was a mandatory
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minimum of five years and could run consecutive to any
time that he got, so as a result of that, that is when I
requested a trial, because I didn't feel, as his
attorney, that the facts in the case supported that, and
I felt like that was a charge that my client had a good
chance of being acquitted on.

It was only when Mr. Savage said that he
would reduce that charge to the unlawful carrying, and
that is when we went forward with the plea.

I realize, Your Honor, that my client made a |
terrible mistake on December 15th and did something he
never should have done; however, prior to that, for 25
years, he livedva very good life. He graduated from highl
school. He went to college. He was in college. He had
a good job at Dorchester School District Two where he
worked -as a janitor. |

As a result of this, you know, he will never,
of course, be able to work in the school district again.
He helped his mom. She is a single mom, and he took care
of his 20-month-old son. When he was caught, he admitted
his responsibility to the police and has always wanted to
plead guilty. He's very sorry and very remorseful, and
I'm asking Your Honor to reduce his sentence and to
sentence him more in line with the sentence that

Ms. Kelly received.
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did get the best sentence of the group based on her

THE COURT: All right. Mr. King®?
-MR. KING: Thank you, Your Honor. Ms. Kelly

cooperation. She did give a taperecorded, video recorded.
statement the night of her arrest, and she pled gquilty
early. She pled guilty -- we just did the sentencing in
front of Your Honor. She pled guilty in front of Judge
Jefferson a couple weeks before and was going to
cooperate with the State.

| I actually went on vacation. The day after
the plea, I went on vacation. I had found out that
Ms. Mullaney and Mr. Lewis were filing motions. I filed
a motion as well. I wanted Ms. Kelly to be included in
anything so when I got back I could see if there was /
anything I could argue, and when I went over it this
morning, she does not want to withdraw the plea.

She wants -- I wanted her to preserve her
spirit of cooperation, and if Your Honor were to allow
the codefendant to withdraw and it goes to trial, Ms.
Kelly is still prepared to testify if the State calls hen
to the stand, and she'll fell the truth.

\ But I want her to be included ih what 1is
going on today and at least in the motion to reconsider
part, Your Honor. She's been in the Department of

Corrections for 67 days now. Her mother has told me
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. situation about how the events occurred. Mr. Jones was

‘with no reduction in charges and no promises except to be

she's grown up a lot. She's taking GED classes. She's
going to church. She's been talking to older inmates whd
have a lot more experience than she has about the wrong
choices she could make in her life, and I could tell she
has matured a good bit in that short amount of time, and
her mother can tell you the same thing.

So we're just asking, Your Honor —-
essentially, she doesn't want to withdraw. She still
wants to cooperate, but, you know, I did want her to be
included in case Your Honor felt that the sentence was
originally too harsh and was inclined to reduce
sentences, I wanted her to get the benefit of that, and
she would respectfully request, Your Honor, to knock some
time off of her sentence. |

THE COURT: . Okay. Mr. Savage?

- MR. SAVAGE: I guess in regafds to Mr. Jones,
in fact, for all defendants, I think the sentences. were

appropriate, given the facts of the case and given the

afforded the opportunity to cooperate, just like

Ms. Kelly was. .
. In fact, they were both on the plea docket on

the same day at the same time. Ms. Kelly accepted that
and entered a plea of guilty, holding off on sentencing,
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:codefendants in this case. In that recorded, statement».

- he was asked by Detective Holmes about the incidents of

told the judge, whoever that may be at the time of
sentencing, that she cooperate with the State and use
that as mitigationf

| - Mr. Jones was afforded the exact same deal,
no reduction, no recommendation; except you get to
tell the judge -- the judge gets to hear from the State
that he provided cooperation in this case.

He said yes to pleading guilty to the burg
second charge) and when;it came to the possesaion of
tools of crime, he then said not guilty, and that's when
Judge Jefferson asked him to step dovn and did not accept
plead and that is where that came about. He was not
afforded another opportunity by me to cooperate. ' He was
given his chance, and he blew it, and that's why he was
standing next to Mr. Simmons, and that's why he got the
same sentence as Mr. Simmons.

Regarding Mr. Simmons, Ms. Mullaney, I think,
is trying to mislead this Court into what the actual
facts were. There was a recorded statement that has been

provided to Ms. Mullaney, as well as all the other

the case and who was involved.
He stated who the other two people were,

Ms. Kelly and Mr. Jones, failed to mention his little
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4

‘that before it came about, and it's in the recorded

- changing the facts.

cousin, Mr. Chaplin. It wasn't until Detective Holmes
challenged him, said, Who is the kid in the car, that is

it when it came about. The police already knew about
statement.  That's is not something that I'm making up or

That's with what all these co-defendants havsg
been provided. He also told the detective £hat it wasn't
his idea to go and do the robbery. He doesn't know who
it was. He said he didn't go in there. That was
disputed by Ms. Kelly. Ms. Kelly téld the officer and
was going to testify at trial that it was actually
Mr. Simmons's idea to hit the store. He located it. He
provided the ammunition and the tools, and that's where
it came about and that is where we are.

So to claim that he was more cooperative than
Ms. Kelly is just misstating the facts to this Court and
is just not true.

THE COURT: All right.

MR. SAVAGE: I have spoken to the victim in
this case, or the store owner, and he's on board with the
sentence. He doesn't want any reductions. He was
pleased with the sentence Your Honor gave on that day and
would ask that Your Honor uphold that sentence.

MR. LEWIS: I have one additional thing to
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‘going to be hitting the street with the intention of

add. One other important paft that I tried to stress at
the original plea, and I don't know if that came across,

was the suggestion that these guns were specifically

committing other violence crimes.

As I told you before,-spgcifically in regards
to Lamarr, he was.homeless. His goal wasvnot to try to
make money off of selling these guns.himself, but he
belieVed he would be provided with a place to stay. The
suggestion that an 18-year-old with no prior record is
going to be the heart of theAarmed robberies and the
murders and the other_violent crime in the community, I
think, is taking it .too far.

I understand that these guns get on the
street, but they get on the street from other places.
They're stolen from other communities. They're not all
stolen from gun stores, and the belief that he was making
a stupid decision to accompany these Codefendants on that
day, .I think, is taking it too far. I just wanted to add]
that, Judge.

THE COURT: Well, you know; I don't know
whether or not that happened or not, but it certainly is
a strong possibility. ‘You know, the old discussion,
philosophical discussion about a butterfly flaps his

wings and a hurricane starts, you can trace just about
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: argument,that the State made at the time, and, you know,

any action back to something, and whether or not that

happened, I don't know. I remember that it was a strong

it had sométhing to do with my sentence reflecting that.

You know, the facts of the case are nothing
has really changed that I heard new today from what I
heard then. My real problem with this case, I think, is
something that I thought at the time of the sentencing
and didn't express it then, but, ultimately, I think if
there ever is really a problem with the plea down the
road is, you know, all three being represented by the
public defender's office.

I understand that the, you know, chief
justice has sent down word that, you know, times are
tough, and maybe everybody should not put conflicting
cases out so quickly, but, frankly, this is one that I
think probably should have had some lawyers conflicted
out on in order to, you know, maybe have people
aggressively selling out other clients because I'm not so
sure the strategy worked, at least insofar as Mr. Jones
and Mr. Simmons goes.

Ms. Kelly, you know( T think she got a
sentence that was reflecting her cooperation, which was
early and, you know, consistent throughout. The other

folks, I don't necessarily second guess what you did and




28

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

why you did it, but, you know, ultimately, you know, it
resulted in a sentence that I gave, and I still think
that based on everything I heard then and;everything I
heard now, today, it's still an appropriate sentence
reflecting the levei of activity that everybody had along
the way, so the motions are all denied.
MR. SAVAGE: Thank you, Judge.

(Whereupon, the proceedings were concluded.)
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