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In this action, Plaintiffs challenge Defendant City of Columbia’s (“Cuy ’) use o} revenues

_ d'erived from momhly ‘water and sewer charges. Spemfically, Plaintiffs claim that the City’s
expenditures of water and sewer reQénue to fund its economic dévelopment acti\/.itie;s, as well as
transfers of water and sewer revenue to its general fund, éonstit'ute: 1) a bre;ach of the water and

: se;:ver serv1ce contract between Plamnffs and the City; 2) an invalid fee under Brown V. Horry
County, 308 S.C. 180, 417 S E.2d 565 (1992) as applied to municipalities in C.R. Campbell
Constr. Co. v. City of Charleston, 325 S.C.'ZSS, 236 481 S.E.2d 437, 438 (1997), thereby
‘constituting an unconstitutional coilectio.n thereof; and 3) a violation of S.C. Code Ann. § 6-—1-.
330. ‘Both parties moved for summary judgment, and a hearing was held on August 5, 2013. At

" the Court's ‘reﬁuest, Motions were feargucd on September 13, 2013. Having reviewed the
moiions, memoranda, afﬁda&its, and other':material presented. to the Court, and having heafd the
arguments of coimsel, 1 grant the City’s lt\/Iotionvfor Summary Judgment and deny Plaintiffs’

Motion for Summary judg;ment, as more fully discussed below.
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FINDINGS OF FACT

The City owns and operates a watér and sewér ﬁtility that serves the Midlands region.
The City provides Water and sewer to customers v;zho voluntarily ente'r.'mto contracts with the
City whereby customers pay for water and sewer actually consumed.' 'Plhaintiff Azar does not pay
water and sewer charges to thé City, and hés no contract for water and sewer seﬁiw wifh the
Cify. Plaintiff Cumberiand' re‘s.ides within t.he City of Columbia 'and is a residential water and
‘sewer customer as mam’feétcd by a service contract with the City of Columbia, and pays the City
fof this service. Plaintiff Letts resides outsidé of the City’s cor.porate limits, is also a residential
water and sewer customer by virtue of a éervice contract with the City, and pays the City for this
service. As of June 28, 2012, the City pfovide_q water to 137,066 customers and provided sewer
to 69,910' customers. The éity’s water and sewer rates; along with other fees and income,
generafe apéroximateiy $110 millidn dollars per yéar in gross revenue. Most years, the uti'lity
generates a profit. | | .

Tl_le City of Columbia managés the ﬁscél operatiéns' of its water and sewer utility in a |
piopriét_ary manner.. The City éollects its water.and sewjpr’ c’harges,'feesA and othé; income, and
deposits them into a segl'egafed enterprise fund. An enterprise fund is used to account for .
business operations, whereas a governmental fund is used to accoﬁnt for government services.
Frpm this enterprise fund, the City expends monies for operation, maintenance, im'p;ovcment.s,
and administration of its utility, as well as for debt service for revenue bonds secﬁred by water
.and sewer ché;rges issued for cap_ital reﬁlacements or improvements to its system.

By an .ordina.n;:e enacted by the City Council in 1895, the City establi_shéd “rates of water
rents” for provisio.n of water from its waterworks to those who méde application for éonnectioﬁ

to the City’s water utility (hereinafter referred to as “Water Rate Ordihahce”). Since 1895, the
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City’s Water.Rate Ordinance has remained in force and effect. In 1976, the City enaqted an
ordinance estabiishing a sewef rate structure (hereinafter referred to as “Sewer Rate Ordinance™). .
Sincé 1970, the City’s Sewer Rate Qrdinange has remained in force and effect. The City has
amended Aboth its Water Rate Ordinance} and-its Sewer Rate Ordinance numerous times. The.

City’s amendments to its water and sewer rates operate to revise its existing rate- structure

established in 1895 and 1970, respectively.

If a person wishes to receive water and sewer from the City, he or she submits an
- application for a water service contract to the City. The City provides water and sewer to its

customers according to the. terms set forth by this contract (“Service Contract”). The Service

Contract states that:

The under51gned hereby applies to the City of Columbia for a water/sewer supply,
to be furnished through a meter, for which service the unders1gned agrees {0 pay a
monthly rate and minimum charge (whether the minimum volume of water is’
used or not) as may-be established by the City of Columbia in accordance with its
ordinances. - It is understood and agreed that the applicant will comply with all
rate schedules, rules, regulations and ordinances (Section 5-4012) of the City of -
Columbia in connection with this service; that the City reserves the right at any
time without notice to interrupt - water service for maintenance, repairs or
extensions without any liability to the undersigned or owner of such premises for
damages resulting therefrom; that the undersigned will not receive water from any
part of the City water system without a valid permit from the City Engineer or
without an in-service meter and- that unpaid charges for water service shall be
posted against-the undersigned applicant’s Security Deposit. '

The City’s water service rate consists of a monthly base charge for the first 300 cubic feét '
of water consumed that varies accérding to meter size and whether the customer resides within
the City limits (“Rgsident”j or optéidé City limits (“Non-Resident”). Customers are then charged
f.or additional water consumption as determined l_)y_ customer category. Similarly, the City has
established-a base sewer raté for Resideni customers and Non-Resident customers, with an

additional charge for each 100 cubic feet of wastewater consumed.
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Most of the City’s water and sewer revenue is derived from Non-Resident customers, as

shéwn in the table below:

Fiscal Ygar, : Non-Residgnt Cha.rges Resident Charges
2008/2009- §64.1 million dollars ~ $32million dolfars
2009/2010 " $66 million dollars " $33.1 million dollars
2016/2011 : $65;7 million dollars‘ $33.5 million dollars-

'ljuring the past three fiscal years, water and sewer rates were increased in a man.nerﬂ -

| consistent with a water rate study prepared by the engineering, consulting and construction
;ﬁompany Black & Veatch (“Black & Veatch Study”) recommending rate and fee revisions over a
five-yéar period ending jhne 30, 2011. The Black & Veatcﬁ Study based its -analysis on the
City’s projected co'sts.and other factors. It included a return on investment built into the City’s |
water and sewer rates. The Bla;;k & Veatch Study also factored into the proposed rates a
projéction of capital_ irnprpvements over ﬁv.e years totaling apprioximatcly'$350 million dolla;s.l )
| 'Pursuant to-its éﬁthoﬁty'_to issue revenue bonds- to fund construction, improx)er.nent.and -
repair of its Water and sewer utility,” the City has pledged its water and sewer revenues to secure
bonds issued. to pay for water and sewer maintenance, construction, and improvement. See S.C. |
Code Ann. § 6-21-340. Water.and sewer rates must be sufficient to _provide for the payment of -
the interest on and the pl“iricipal of all such bonds, a bond and interest'rédemptioh fund, the
payment of the expenses of administration, operation and _méintenance of the system “as

necessary to preserve it m good repair and working order,” to build up a reserve for depreciation

! Water and sewer infrastructure is extremely expensive. Every fiscal year, the City prepares and approves a capital
improvement plan for water and sewer construction, repair and maintenance projects. The City completed all of the
capital improvement projects contained in'the Black & Veatch Study within five years.

2 Under Title 6, mumclpahlles are autborized to issve revenue bonds for the acquisition, construction, improvement,
enlargement, and repair of its water and sewer ufility. S.C. Code Ann. § 6-21-190; S.C. Code Ann. § 6-17-30.




of the existing sys'tem, and to build up a reserve for improvements, betterments and extensions to
the existing system. S.C. Code Ann. § 6-21-390; S.C. Code Ann. § 6-21-440; S.C. Code Ann. §
6-17-180(3). Any surplus funds remaining after application of revenues to payments of principal
and interest, operation and maintenance, ,an.d résérves for depreciation and improvements “shall
be dispdsed of by the [City] as-it nﬁéy determine from time to time to be for the best interest' of
the [City].” S C. Code Ann. § 6-21-440.

- In 1993, the City enacted a revenue bond ordinance (“Bond Ordinance”j which
authorized the issuance of water and sewer revenue bonds with.'the bond paymeﬂts paid solely
from net water and Sewer revenues remammg after payment for operation and mamtenance of
the system was made. In subsequent years, including the time penod relevant to this case, the
City enacted revenue bond ordmance_s that supplemented the 1993 ordinance to autho;ize
additional bond issuances. Pursuant to § 6.7 of the City’s Bond Ordinance, after fulfilling its
oblig‘at‘ion- to pay for operation and mainténance of the system, to pay principal and interest on

~outstanding bonds, and to fund vaﬁ;)us reserve funds, the Counpil may"épply the net water and
-%ewéf reyénues as Council detennines from tiine to time ";co. be 4ir'1 the Best interest of the City.”

| Also in _19.93, the City Council adopted a resolution estabfishing a policy regarding use of

net water and sewer revenues to offset the cost- éf general government operations

(“R_'esol‘ution”).3 The Resolutipn provicied limitations on the circpmstance’s and amount that the

City could transfer from ifs watér and sewer entérprise fund to its genefal fund. The Resélution

prohibited transfer of water and sewer revenues if such transfér would impei:ir the City’s ability

~tor 1) éperate and maintain the utility.in a “sound and businesslike manﬁer,” 2)A satisfy the

 covenants of its Bond Ordinance, 3) maintain all financial and capital reserves at their required

¥1n 2013, the City repealed the Resolution and enacted in its place a new policy. The 2013 Resolution, enacted over
a year after [hlS litigation was commenced, is not at issue,
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‘ levels; aﬁd 4) maintain the capacity to fund capital improvements without unduly relying on
bond issuances. Id. Additionally, the Resolution prohjbited transfer of sﬁrplus revenueé in
_ amounts that would result in uncohipe-titi\/.e rate increases, or reducﬁon in creditw‘orthiﬁess in the
City’s general ogligation bonds. Id. Lasfly, the Resolution limited any transfer to no more than
50% of net earnings of the utility or one-twelfth of the City’s total general fund expenditures,
- whichever is less. Id
, Adequate water supply is an important (-econornic'de.ve.lopment tool. The City’s utility
attracts businesses to the Midlands re.gionr ‘New businesses locating in the r‘egi'o-n _heip grow the
City’s water and sewer oﬁstorner base. The City has used nionies from its water and -sewer
enterprise fund to pay for all or part of the costs of its economic development deparfment,
.econ'om‘ic development special projects, ofﬁée of business oppor.tunities, and four development
corporations. The City expended $814,543.70 in fiscal year 2008/20049, $774, 879.(_)2. inAﬁscal
year 2009/2010 and $772,267.33 in fiscal year 201072011 froﬁl its water and se\-zver enterpfise
fund for its economlc dcvelopment department The Clty expended $624 267 29 in fiscal ycar :
.2008/2009 8590 857.11 in ﬁscal year 2009/2010 and $585,936.77 in fiscal year 2010/2011.
ﬁom its water and sewer enterprise fund for its economic development_special projects. The
City expended $393,934.55 in fiscal year'2008/‘2009, $29'7,1’79.54 in fiscal year 2009/2010, and
$210,663.Si in fiscal year 2'010/2011" to fund its office of business opportunities. Collectively,
the City expended $1,053,522.00 in fiscal year 2008/2009, $1,154,478.00 in fiscal year
2009/2010, and $1,047,242.42 m fiscal yeaf 2010/2011 to fund its four development '
corporations. | |
Ac'iditionally, ther City has transférred up to $4.5 million dollars of the utility’s net
revenues annually to its ger;eral fL'IIld to defray the costs of ordinary municipal sérvices. If the
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City did not transfer the entire $4.5 million dollars to its general fund on an annual basis, City
- residents’ property tax bills would increase by n‘ine to ten milé. Transfer of some portion of

water and sewer revenues from a city’s Water aﬁd sewer v;tility to its general fund is a common

practice in South Carolina. )

STANDARD OF REVIEW
,Summar_y judgment is apprdpriate when. the pleadings,. dépoéitions, affidavits, and

discovery on file show there is no genuine issue of material fact such that the mov.ing party must

prevail as a matter of law; Rule 56(c), SCRCI;. “‘.’I’he evidence an(i all reasonable inferences

must be viewed in the light most fa.vorable to thé non-moving party.” Fleming v. R(;se, 350 S.C.

488, 493-94, 567 SE2d 857, 860 (2002). A grant of suﬁxinary judgment is “completely

appropriate wheﬁ, a properly supporied motion .sets forth facts that remain undispﬁied or are

contested in a deficient manner.” David .v. McLeod Reg. Med. ACtr., 367 S.C. 242, 250, 626
- S.E.2d 1, 5 (2006). This case involves questions of la\_;ﬁ/, with no genuine issue éf material fact in'

dispute. . | _

o CONCLUSIONS OFLAW
In their Second Aménded Complaint, Plaint_iﬁfs assert that the Cify’s use of water and -

sewer charges for pu;poses other than operation, maintenance and improvément of its water and

sewer systems amount to: 1) a breach of implied or express contract; 2) an invalid uniform

service fee under Brown v. Horry County, 308 S.C. 180, 417 S.E.2d 565 (1992) and applied to

municii;alities in C.R. Campbell Constr. Co. v. City of Charleston, 325 S.C. 235, 481 S.E.2d 437

(1997), thereby cons”tituting'an un.constitutional collection thereof; and 3) an invalid _usér or

service fee uﬁder S.C. Code Ann. § 6-1-330 (“Service Fee Statute™). .Ple-lintiffs’ Motion for

Summary Judgment, corresponding Memorandum of Law, and oral argument before this Court.
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addressed only the second and third arguments described above. Defendaht’s Motion for
Summary Judgment, eorresponding Memorandum of Lave, and oral argument before this Court
addressed all of Plaintiffs’ cleims raised in its Second Amehded Complaint, as” well .as its
argument that Plaintiffs Aiar'and Letts lack staneiiﬁg- to bring their claims.*
1. STANDING OF PLAINTIFFS AZAR ANh LETTS

.“S"[anding to .sue is a fmdmental requirement }' in instituting an action.”
Comiorj Holdings, LLC-v. Cousins, 37.3 S.C. 81, 84, 644 S.E.2d 58, 60 (2007). “Standihg may be |
‘acq.uired “through- ;[he rubnc of "constithtional standing” or ‘}under the ‘public importance’
exceptic.)n.”' ATC South, Inc. v. Charleston County, 386 S.C. 191, 195, 669 S.E.2d 337 (2008).
Each Plaintiff bears the burden of lestablishing that he has standing tdvbring each cause of actio_n-
asserted ih their Coxhplaint. See Quality Towing, Inc. v.:C;ity of Myrtle Beach, 340 S.C. 29, 34, .
530 S.E.2d 369; 371'(2600) (deeiding issue of whether plaintiff had standing to challenge certain
sections' of an ordinance)" Citizens for Lee -Count‘y, Inc. v. Lee Co'unty, 308 S.C. 23, 28, 416
S.E.2d 641, 645 (1992) (exammmg whether plamtlffs had standmg to bring a partlcular cause of |
-actxon) “To establish constltutlonal standmg a plamuff must flrst show he has suffered an

"injury in fact - an invasion of a Iegally protected interest- which is (a) corcrete and

4 The Defendant previously moved to dismiss, pursuant to Rule 12(b)(1), SCRCP; all of Plaintiffs Azar and Letts’
claims for lack of standing, and Plaintiff Cumberland’s contract claim for lack of standing. During a hearing held on
June 3, 2012, the trial judge orally denied this motion, indicating that the public importance exception applied.
However, a written order was never entered. ‘“No order is final until it is written and entered.” First Union Nai'l
Bankv. Hitman, 306 S.C. 327, 329, 411 S.B.2d 681, 682 (Ct. App. 1991), citing to Rule 58(a), SCRCP. Subsequent
to this hearing, the South Carolina Supreme Court decided Freemantle v. Preston, 398 S.C. 186, 728 S.E.2d 40
(2012), which held that the purpose and spirit of public importance .exception is not consistent with claims for
monetary relief. The Plaintiffs in this case seek an injunction requiring the City o refund monies allegedly spent
unlawfully and place this money in a common fund. As part of its Motion for Summary Judgment, Defendant
reasserted its standing arguments concerning Messrs. Azar and Letts, but withdrew its argument that Mr.
Cumberland lacked standing to bring his contract claim.




particularized, and (b) actual or imminent, not conjectural or hypothetical.” Freemantle v.
Preston, 398 S.C. 186, 192-193, 728 S.E.2d 40, 43 (2012).
| a. Mr Azar |

The City aséérfs that Mr. Azar lacks standing to bring any of his causes of action because
he does not pay water and sewer fees to the City, is under no contract.with the City, and has no

property or .persoflal interest at stake in this action. I agree. |
Mr. Azar is not a 'water and sewer customer of ﬂfe City. He has no water and sewer
_ account in his name. He has no contract with the City for provision of water and sewer service.
Mr. Azar does not pay watef and sewer fees to the City of Col_umbia. Compare Brown v Horry
Countj, 308 S.C. 180, 417 S.E.2d 565 (1952) (plaintiffs paid road maintenance fee). Under these
‘fa_cts, Mr. Azar lacks standing to bring any of his causés of action. S‘ee Freemantle v. Preston,
- 398 S;C. 186, 192-193, 728 S.E.2d 40, 43 (2012) (“To establish constitutional standing, a
| plamtlff must first show he has suffered an "injury in fact - an invasion of a legally protected

interest Wthh is (a) concrete and parucularlzed and (b) actual or 1mm1nent not conJectural or

hvpothetlcal ”)
b, Mr. Letts
Plaintiff Leﬁs lives outside the corporate limits_ of the City of Columbia. He has executed
a Service Contract with the Clty of Columbia for water and sewer service. However, the fact
that Mr. Letts has a contractual relationship with the City does not end the i mqulry The Serv1ce
Contract must evidence a protected interest in how the City uses its water and sewer revenue that |
has been 'mjured by the Cityf_s ;a'ct,ions'. The Service Contract with the City-does not contain any

express term or condition that addresses how the City must use coliected revenues from water

and sewer charges.



Plaintiffs assert tﬁat the Service 'Eeé Statute is either incorporated-or implied as a term in

the Service Contract. There is no language.in the contract that could be construed as
- incorporating the Service Fee Statﬁte. See St_eve(w Aviation, Inc. v. bynCorj) Int’l LLC, 394 S.C.
300, 307-08, 715 S.E2d 655, 659 (Ct. App..2011) (“To incorporate the terms of extrinsic
material, the contract must expliéitly, or ét least precisely, identify the written material being
inco;porated and must clearly communicate that the purpose of the referénce is to incorporate the-
referenced material into the contract ....”).' Nor is there any ﬁaason for this Court to hqld that thé~
- Service Fee Statute is an implied term of the Service Contract. See Mact;aro v. Andrick Dev.
Corp., 280 S.C. 96; 101, 311 S.E.2d 91, 94 (Ct. App. 1984j (“Implied terms are not favored in |
the law” unléss “necessary to effectgate the intention of the parties ....”). Mr. Letts lacks
staﬁding to bring a breach of contract plaim wh'en the contract at issue affords -him no protected

interest in how the City uses its water and sewer fevenues. 3

More'ove.r other than any rights acquired by contract, a Non-Resident water and sewer '
'customer has no rights against the city. Childs v, Czly of Columbia, 87 S. C 566 57 1, 70 S.E.
296 298 (1911) see also Sloan v. City of Conway, 347 S.C. 324 330, 555 S.E.2d 684, 686
(2001); Calcaterra v. City of Columbia, 315 SC 196, 198, 432 S.E.2d 498, 499 (1993)‘; see also
S.C. Code Ann. § 5-31-1910. Non-Residents do not enjoy any stétutory rights unless the statute
expressly applies to Non-Residents. Sloan v; City of Conway, 347 S.C. 324, 330, 555 S.E.2d
684, 687 (2001). In Sloan, the court rejected the plaiﬁtiff‘ s contention that the requirement of
reasonable water and sewer charges found in S.C. C0d§ Ann. § 5-31-670 applied tc; non-resident
. (_:l_lsiomers. 347 S.C. 324, 330, 555 S.E.2d 684, 687 (2001). The statute referred .to wate.r and

‘'sewer charges in a generic sense with no distinction between resident and -non-resident

. ° For the same reason; Mr. Letts lacks standing to assert a taking of property without just compensation and a
- violation of due process. See section 5 of this Order, infra.
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customers. Id The court held that it did not apply to non-resident charges because the statute
did not specifically refer to non-residents. JId. Likewisé, the Service Fee Statuté makes no
mention of chafges to non-residents.” Mr. Letts lacks 'standi'ng t.o bring his claim under ‘the
Service Fee Statute,, |
~ As for Mr. Letts’ claim under the Brown line of cases, the Brown -test addresses whether a
uniform éervice charge, as authorized under S.C._ Code Ann, § 5-7-30,‘is valid. CR Campbell
Const. Co. Ir'zc.. v. City of Charleston; 325 S.C. 235, 236, 481 S.E.2d~437, 438 (1997). Pursuant
to S.C. Code Ann. § 5-7-30, a municipalit.y is’empowered to exercise police 'poéverl;-h_owever,‘
such po;ver “sﬁall not extend tﬁe effect of the laws of the municip‘ality beyond its corporate
boundaries.” Thus, S.C. Code Ann. § 5-7-30 does not govern charges to customers who reside
outside of the City’s corporate limits. | - R |
Thé operative statute applicable to Non-Residents is S.C. Code Ann § 5-7-60, which
authorizes cities to “perform any of its functions; furnish any of its sérvice’s, except se&ices of
police offioer.s,' and make charges therefor»and may parti'cipate in the financing thereof in areas
outsidé the corporatc‘liﬁﬁts 'of such rﬁﬁniéibali#y by <':ontract With any individual ....” If the City
chooses to provide water and sewer service to Non-Residents, it is obligated “to sell its surplus

- water. for the sole benefit of the city at the highest price obtainabie.” Childs, at 571, 298

(emphasis added).- Absent any sort of contract provision, a municipality is not limited as to how
revenues derived from non-resident. water rates may be expended. 2008 S.C. AG LEXIS 117
(Aug. 18, 2008) '(opinipg that municipalitiles are not lhﬁited in how revenues collected from non-
residents are used).. It follows. that Brown and its progeﬁy do nbt apply to charges for water and
sewer service to. Non-Resident customers. See 1989 S.C. A.G. LEXIS 168, *7 (July 17, 1989)'

(opining that “uniform service fee” under S.C. Code Ann. § 5-7-30 not applicable to non-resident
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utility rates). Thus, Mr. Letts lacks standing to challenge the City’s use of its watér and sewer
revenues under Brown. | |

c. The Pﬁblic fmportance Exception '

The City .contends that Mr. Azar and'M'r. Letts fail to meet the test fdr the “public
importance” exception to constitutional stanciing requirements -1 agree.

The South Carohna Supreme Court has recogmzed a “public 1mportance exceptlon to
constitutional standmg rcqulrements AT C South, Inc v. Charleston County 380 S.C. 191, 198,
669 S.E.2d 337 341 (2008). Standing may be conferred “when an issue is of such pubhc _
1mportance as to require its resolullon for future guidance.” Id. Not every legislative or
executive action rises to the level of importance great enough to confer standing. Id. at 199, 341.
The issue preéented n1u$t be significant and. “of wide c;)hcern.” Baird v. Charleston County, 333
S.C. 519, 531, 511 S.E.2d 69,75 (1999). Additioﬁally; “... the métter of importance must,. in the
coﬁtext of the case, be inextricably corméded to the public‘need for court resolution for future
guldance ATC South 380 S.C. 191, 199 669 S.E.2d 337, 341 (2008) The issue pr‘esented
must be of a pubhc nature, not some mere prlvate interest. Id. |

A claim that the City has breached the terms of alprivate confract for Water and sewer
service is not public in nature. See Sloan v. Greenville County, 356 S.C. 531, 545, 590 SE.2d

- 338, 346 (Ct. App. 2003) (finding that the “public importance” exceptioﬁ applied because the
. plaintiff was bringing his claims “not as a private individual seeking redress under the terms of a
particular coﬁtract,” but “t('; prevent the County from awarding future public works contracts n
the manner employed in 'thé préseﬁt cas;e.”) Mr. Azar and Mr. Letts are bringing a bre_ach of
coﬁtraét claim as private individuals seeking redress under the terms of an expréss éontract. The

“public importance” exception has no application to a breach of contract claim.




In determining whether the “public importance” exception applies, the court must engage
in a “cautious balancing” of competing interests. ATC South, 380 S.C. 191, 198, 669 S.E.2d 337,
341 (2008). In Sloan v. Sanford, the South Carolina Supreme Court explained this balancing

process as follows:

An appropriate balance between the competing policy concerns uﬁderlying the
issue of.standing must be realized. Citizens must be afforded access to the
~judicial process to address alleged injustices. On the other hand, standing cannot
" be granted to every individual who has a grievance against a public official.
Otherwise, public officials would be subject to numerous lawsuits at the expense

- of both judicial economy and the freedom from frivolous lawsuits. Sloan v.

Sanford, 357 S.C. 431, 434, 593 S.E.2d 470, 472 (2004).

Messrs. Azar and Letts’ remaining claims fall outside of the “public importance”
exception. The “public importance” excéption has been recognized only where the relief sought
is purely injunctive or declaratory. Freemantle v. Preston, 398S.C. 186, 194, 728 S.E.2d 40, 44
(2012). In this case, Plaintiffs seek more than an injunction preventing future unlawful action, or
a declaration fhat such action is unlawful. They are asking this Court for an order requiring the -
City to recover monies that have already been budgeted allocated, and spent over the past three
years, and to direct the City to use this moncy solely for improvements to its wastewater system.
This relief is far more expansive than any case where the “public importance” exception ‘was
granted. Therefore, Plaintiffs have postured themselves in a manger where the exception does

-not apply.

In Freemantle v. Preston, the South Carolina Supreme Court frowned upon the plaintiff’s
‘invocation of the “public importance” exception when he asked for monetary relief. 398 S.C.
186, 194, 728 S.E.2d 40, 44 (2012). The Court emphasized that'the “nexus between the public.

' impdrtance exception and the need for future guidénce from the Court is invariably linked to a

need for and entitlement to injunctive relief.” Id. “That Appellant sought monetary damages for



himself in his common law causes of action, while claiming to repreégnt the taxpayers ...,
directly conﬂicfs with the purpose and}spirit of the public importance exception.” .Id. Here, the
Plaintiffs. seek injunctive relief, -yet the relief sought is an order directing the City to refund -
allegedly misspent monieé. That the Plaintiffs ask this Court not to refund the ‘monies directly to
the fee payers, but to place this refunded money in a common fund, does not &msfom Plaintiffs’
claims into a matter of pﬁblic interest.

Further, 'by demanding fhat the City deposit millions of 'Vdollars in é common fund and
diéta;ing that the moﬁey should then be used specifically for utility improvements as opposed to
other equally important uses, Plaiﬁtiffs are in effect seeking to impose théir own personal vievs'/s
on how the City’s utility ought to be managed, aﬁd in the process, signiﬁqantly disrupt the City’s
.f.inancia_l c;onditiori. Plaintiffs havélno inherent right to direct municipai affairs. Ancrum v.
“Camden Wa?er, Light & Ice Co.; 82 S.C. 284, 293, 64 S.E. 151, 154 (1909). Plaintiffs want this

' court. to exercisé its power in a manner that éoes well beyond a determination of whether the
City’s actions are lawful. ‘What Piainﬁffs seek impennissibly intrudc_as upoﬁ £he City’; legislative
discretion. Seé-_Sai;ders v, Cbulzt}; (,;or-n'missione-r;g 7 S'C'. 359, 363—364, 1876 SC LEXIS 52 |
(1876) (holding that a céurt cannot exercise the discretion of a legislative body). This sort of
overreaching diminishes ény justification for casting Plainti.ifs’ claims as a public issue of great -
importance. See ATC South, 380 S.C.'i91, 198, 669 S.E.2d 337, 341 (2008) (holding that
plaintiff failed to ﬁeet public importance exception because it was “a disgruntled cOrﬁpetitor, :
nothing more.”). |
| Moreover, the City no longgf disputes Mr. Cumberland’s standing to bring all claims.
Consequently, the claims agaiﬁst the City are not lost by the dismissal of Messrs. Azar and Dett;

from this case. See ATC South, Inc., 380 S.C. 191,. 199, 669 S.E.2d 337, 341 (2008) (“... the
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matter of importahce must, in the context of t_hé case, be inextricably connected to the public
need for court resolution for future guidance.”). Messts. Azar and Letts are dismissed from this
case, leaving Mr. Cumberland as the sole Plaintiff. |
2. BREACH OF CONTRACT
The City a;gdes that the. Plaintiff has, as é matter of law, failed to establish't'hat the City
breached its Sérvicé Coniract by speﬁding water and sewéf revenues in the m-anner. that it does,
I aéree. Nothing in Mr. Cumberland’s contréct with the City contains any sort of express
condition that restricts the City’s use of collected revenues from water and se@er';harges in any
mannér whatsoever.  There is no language in the “contract 'that could be construed‘ as
incorporating the Service Fee Statute or the Brown test. See Stevens Aviation, Inc. v. DynCorp
Int’l LLC,_ 394 S.C. 300, 307-08, 715 S.E2d 655, 659 (Ct. A}ﬁp. 2011) (“To incorporate the
terms .of éxtrinsic material, the contract must explicitly, or at least precisely, idenﬁfy the written |
material being iﬁc-orpo;ated and must clearly communicate that the »purpose of the reference is
to in;:orporate the referenced material imo the'éontract ....”). Nor is there, any reason for this
| Court toﬁ h‘cﬁd tﬁat tﬁé Service FeéﬁStaiute or Brow;.ris an implied :te.rm of tim’ ;:ontract. Seé‘
Maccaro v. Andrick Dev. Corp., 280 S.C. 96, 101, 311 S.E.2d 91, 94 (Ct. App. 1984) (“Implied
terms are not favored.in the--.law,” aﬁd recognized only “when necessary to-effec_tuate the
intention of the parties.”). Without any such express or implied term in the Service Contract,

Plaintiff cannot establish that a breach of the Service Contract occurred.’

§ What is more, Mr. Cumberland cannot successfully argue that the Service Fee Statute creates a contractual right in
and of itself. - There is a well-established presumption in South Carolina that “statutes do not creaie contractual
rights.” Akrens v. South Carolina Police Officers Retirement Sys., 392 S.C. 340, 349, 709 S.E.2d 54, 58 (2011). The
only way the Legislature can create contractual rights in a statute is “through the express language of the statute.”

_Id. at 349, 59. The statute must include unambiguous language that demonstrates legislative intent to create a
binding contract. Layman v. South Carolina, 368 S.C. 631, 639, 630 S.E.2d 265, 269 (2006). The Service Fee
Statute does not use terms indicative of a contract. Compare Layman, 368 S.C. at 639-642, 630 S.E.2d at 269-271.
Thus, Mr. Cumberland cannot rely on the Service Fee Statute itself to creale a contract that was allegedly. breached
by the City.
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3. VALID FEE OR ILLEGAL TAX

Plaintiff argues thgt Brown v. Horry County, 308 S.C. 180, 417 S.E.2d 565 (1952),' as
applied to municipalities in C.R. Campbell Constr. C o v. City of Charleston, 325 S.C. é35 , 236
481 S.E.2d 437, 438 .(1997) is applicable to the City’s water and sewer charges and that the
City’s water and se\;ver charges violate this test. Cqﬁsequently, the City’s' water and sewer
charges are allégedly an illegal tax. The City argués thét its water and sewer éharges are a .valid -‘
fee and nbt a tax, aﬁd further, that ﬁe Brown test is inapplticable to the City’s water and sewer
service charges. | |

A fee is a charge m exchange f(;r a particular service that .beneﬁts thé person paying it in
a manner not sh_a;ed by the general public, whereas taxes are imposed on all property for the
maintenance of g_ovérnmen_t. Robinson v. Richland County Council, 293 S.C. 27, 33,358 S.E2d
392, 396 (1987); Casey v. Richland County Council,. 282 S.C. 387, '390-, 320 S.E'.Zd 443, 444
(1984). Here, Plaintiff hés entered into a contr‘act with the City to recei:ve water and sewer
supply delivered thf(;ugh the City’s water and sewer inf;éstrucﬁne. In return for this access to
and use of City propefty and consumption of wa;tér supply, He pays a monthly base rate fo.r up to
300 gallons of water ~uséd and an additional rate based upon -actual oonsuini)tion beyond 300
gallons per month. For sewer, he also pays a base rate and an additional rate based upon cubic’
feet of wastewater creat;:d. In other words, Plaintiff-has a quid pro quo arrangement with the
City where he receives the beneﬁi of water and sewer iﬁ exchange for monetary payment. Thus,
the _City’s water and sewer rates clearly constitut.e a lawful feef

Plaintiff does not dispute that.he has a contractual arrangemenf with the City in which he
pays a monthly 'charge- in return for consumption of .water' and collection of wastewater. His

dispute lies in how the City uses its water and sewer revenues. Plaintiff argues that the City
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cannot. spend monies from its water and sewer enterprise fund in the manner that it does, and
. turns to Brown v. Horry County as a means to control the C1ty s expendltures 308 S.C. 180, 417
S E.2d 565 (1992)

The City argues that the Brown test does not apply to municipal water and sewer
charges. [ agree. In Brown, the plaintiff challenged a road maintenance fee imposed upon
owners of motor vehicles in Horry County. 308 S.C. 180, 181, 417 S.E.2d 565,566 (1992). The
revenues derived from the fee were dedicated to improving the County road system. Id. at 182,
566. At issue in Browh‘_ was whether Horry County’s road _maintena.nc'e fee was a uniform
service charge or a tax. Id. The court crafted the following test to determine if the particular
road maintenance fee was a valid uﬁiforrn service charg'e and not a tax:

(1) the revenue generated is used to the benefit of the payers, even if the general

public also benefits (2) the revenue generated is used only. for the specific
improvement contemplated (3) the revenue generated by the fee does not exceed

the cost of the improvement and (4) the fee is uniformly imposed on all the
payers. C.R. Campbell Constr. Co. v. City of Charleston, 325 S.C. 235, 236 481
S.E.2d 437, 438 (1997) CLtmg to Brown v. Horry County, 308 S.C, 180, 417
S.E.2d 565 (1992)

Browu is mapphcable for several reasons.

First, Brown and its progeny concern sit_uations where the benefit derived from ];;aying the

fee was not immediately or directly received by the fee payer.” Thus, the central issue in Brown

was whether the payer of the charge received a benefit from the proceeds of the charge. Brown,

7 This test has been applied in challenges to the imposition of a real estate transfer fee, a road maintenance fee, a
solid waste assessment, and a sewer impact fee. See, e.g., Ford v, Georgetown County Water & Sewer District, 341
S§.C. 10, 532 5.E.2d 873 (2000) (sewer impact fee imposed to pay for capital improvements to sewer system); J K. -
Construction, Inc. v. Western Carolina Regional Sewer Authority, 336 S.C. 162, 519 S.E.2d 561 (1999) (sewer.

impact fee imposed to pay for sewer improvements); C.R. Campbell Constr. Co. v. City of Charleston, 325 S.C. 235,
481 S.E.2d 437 (1997) (real estate (ransfer fee imposed to fund acquisition, improvement, operation and
maintenance of parks and public recreational facilities); Fairway Ford v. County of Greenville, 324 S.C. 84, 476
S.E.2d 490 (1996) (motor vehicle license plate fee imposed to fund road improvements); Skyscraper Corp. v.

County of Newberry, 323 S.C. 412, 475 S.E.2d 764 (1996) (solid waste disposal fee imposed to pay for garbage
disposal); Brown v. Horry County, 308 S.C. 180, 417 S.E.2d 565 (1992) (revenues of road maintenance fee to be
used for mdmtenance and improvement of the county road system). .
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308 S.C. 180, 185, 417 S.E.2d 565, 568 (1992). Nowhere in these cases did the Brown test anply
to a quid -pro quo exchange in the receipt of a .commodity for payment of a monthly service
charge. The benefit Plaintiff receives under his contractual arrangement is pot in how the City’
expends the revenue derived from water and sewer fees. The benefit is in the immediate delivery
of water and sewer service when Plaintiff turns on the faucet within his residenee. In such a
;ituati’on, it is unneceseary to apply the Brown test, - |
'l'he Sonth Carolina S'upreme Court made this distinction in BellSouth
Telecommunications v. City of Orangeburg, in whrch BellSouth challenged a franchise fee as an
illegal tax 337S. C 35,522 S.E.2d 804 (1999). The franchrse fee was imposed in exchange for
BellSouth’s use of the City’s streets for. placement of telecommunications equipment. The court
held that in situations.“where the benefit to the payer derives not from‘the municipality's use of
the revenue but is a benefit -given directly and eolely to the [payer] in exchange for the fee,” the
Brown test is irrelevant.' BellSouth at .;39;40 806. Likewise, Plaintiff receives the direct benefit
of access to and use of water and sewer infrastructure in exchange fora monthly fee based upon
his actual consumptlon of such service; therefore .Brown is 1rrelevant
MOreover, it is well settled that a monthly water or sewer charge is defined by our. courts
* not as a tax or assessment, but rather, as-a rent or charge fo'r" services rendered, collected merely
. as comnensatio_n by those who choose to receive and use the water. Ruggles v. Padgett, 240
S.C. 494, 510, 126 S.E.2d 553’,561 (1962); Simons v. City Council ofCharleSton, 181 S.C. 353,
358, 187 SE 545, 547 (1936); Green v. City of Rock Hill, 149 S.C. 234, 264, 147 S.E. 346, 357
(19295. Under the epeciﬁc statutory authority of S.C. Code § 5-31-6_10_,' S.C. Code Ann. § 5-31-
| 20, and $.C. Code Ann. § 5-31-810, the City of Colnmbia operates its waier and sewer utility as

a business enterprise like any other utility. Sossamon v. Greater Gaffney Metro Utilities Area,
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236 S.C. 173, 181, 113 S.E.2d 534, 538 (1960); Simons, 181 S.C. 353,357, 187 S.E. 545, 546
(1936); Green, 149 S.C. 234, 264, 147 S.E. 346, 356-57 (1929). A municipality may charge a
utility rate that will yield a reasonable profit, just the same as any other utility. Mzms 12
' Edgef eld County Water & Sewer Authortty, 278 S.C. 554, 556, 299 S. E.2d 484, 486 (1983);
Sossamon, 236 S.C. 173, 181, 113 S.E.2d 534, 538 (1960), Simons, 181 S.C. 353, 357 187 S.E.
543 546 (1936) 64 AM JUR 2D Public Utilities § 133. The only hmttatlon on water and sewer
rates is found in in S C. Code Ann. § 5-31-670, which requires mun1c1pal water and sewer
charges to be reasonable.? A muniéipal utility rate that generates more revenue than is needed to
operate the system. is not unreasonable. Simons, at 357, 546. So long as the City’s water and
sewer rates are reasonable, the court will not interfere with the City’s discretion in how it uses its
water and sewer revenues. /d. at 547.
* The fact that the City realizes a profit from its utility and transfers a portion of its net
- revenues to its general fund does not make its water and sewer charges a tax. The Ohio Supreme
~ Court’s analysis is particularly instructive:
 The rate charged in excess of cost is niot a tax or in the nature of a tax, regardless
~ of how the fund derived therefrom is ultimately used. A municipality, acting in a
proprietary capacity, cannot impose taxes. While thus engaged, it is engaged in
business but not in the business of government. A municipality may impose and
collect taxes only when acting as an arm or agency. of the state, but when engaged
in business, it does not so act. A tax is a tribute levied for the support- of
government. A rate charged for a public utility service or product is not a tax, but
a price at which and for which the public utility service or product, is sold and the
excess charged over and above cost, as a profit, enters into and becomes a part of
the price. Payment of a tax is an obligation imposed. Payment of a price for a

utility product or ‘service furnished by a municipality is voluntarily assumed.
Niles v. Union Ice Corp., 133 Ohio St. 169, 182-83, 12 N.E.2d 483, 489 (1938).

8 This rule of reasonableness is consistent with common and statutory law governing public utilities. “It is well
recognized that a public utilily is entitled to a reascnable compensation in return for the service that it furnishes and
that it may exact reasonable charges in accordance with the service provided or the rates established therefor.” 64
AM JUR 2D Public Utilities § 38.
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“Since the rate charged is not a tax in its incepti_on, ultimate use of surplus funds dcrivéd
therefrom for the support of municipal government will not convert it into taxes or cause it to
assume 'the- nature of taxes.” Id.; see also Cox v. Bates, 237 8.C. 198, 215 (.1-960)' (‘;where a
surpius remains after payment of appropr'iaﬁons; it may be appropriated .to other purposes.™);
Simons, 181 SC 353, 3_57‘(1936) (stating thét a muni.cipal utility that generates more revenue
thén cost of op_ératiéh is not ﬁnreasonable);»AM JUR 2D Mqﬁicipal Corp, Counties, Other
Political S;tbdivision § 515 (“Net revenue derived frofn a municipally owned utility belongs to
.the muhic-ipality and may be used for any municipal purpose.”); McQuiHin,. MUNICIPAL
CORPORAHdNS, § 35:59 (“A city is entitled to av reasonable proﬁt and it rﬁay even use that profit
for other valid municipal uses.”). The City’s water and sewer rates are not a tax.

Piaintiff asks this Court to ignore well-settled iaw establishing the City’s right to a profit
by insisting Fhat its profit be used entirely for some undetermined expense of the utility, even
though the City Council .has in its discretion as a lcgiSIative- body and as a proprietary owner, -

, adopted op:cratmg budgets and cap1ta1 1mprovement plans that already prov1de for 1ts utlhty -
| “Proﬁt” is defined as “excess of revenues over expendltures or gam.‘ BLACK’S LAW
DICI‘IONARY (5th ed. 1979).‘ Plaintiff seeks to extinguish the City’s right to charge a reasonable
watér and sewer rate pursuant to S.C. Code Ann. § 5-31-670. See S.C. Const. art. VIII,‘§ 7 (“all
laws concerning local government shall be liberally construed in their favor.”). A reasonable
water and sewer rate includes a fair profit. Mims, 278 S.C. 554, 556, 299 S.E.2d 484, 486
E (1983); Sossamoz;, 236 S.C. 173, 181, 113.S.E.2d 534, 538 (1960); Simons, 181 -S.C. 353, 357.:,
187 SE 545, 546 (1936); 64 AM JUR 2D Public Utilitie_s § 133. The City, in its discretion, has
chosen to reinvest most of its profité back into its utility, but it also has Qecided to apéropriate

$4.5 million dollars of its-‘pr.ofits to offset the costs of general government operations and thereby
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avoid rais'ing property taxes. This the City may lawfully do. See Green v. City of Rock Hill, 149
S.C. 234, 262, 147 S.E.2d 346 356 (1929) (statmg that mumclpahty, in operating and |
maintaining its property, “has dlscretlon in the ch01ce of means and methods ....”); McKinney v.
Greenville, 262 S.C. 227, 247, 203 S.E.2d 680, 690 (1974) (“... courts will not interfere with
legislatively declared »poIiey and legislatively approved functions of government- unless the
' jUdieial mind is convinced that action by the legislative bedy i; witheut rea_soneble reiation to the
public interest or welfare aﬁd is beyond the scope of legitimate government acti\}ity L)

Even if Brown did apply to water and sewer cha.rges', the City’s Non-Resident water aed 4
‘SEwer cherges nonetheless fall oqtside of tﬁe ambit of Brown.l As discussed eboife, Brown
concerns uniform service fees chargeable within a city’s corporate limits, See S.C. Code Ann. §
5-7-30 (authorizing unifofm service fees within a municipalityﬁ corporate limits).. The C_ity’s
'revenue- generated frofﬁ Non-Resident charges totaled approkimately $64.1 million dollars in FY
200812009, $66 million dollars in FY 2009/2010, and $65.7 million dollars in FY 2010/2011.
The City’s accounting practlces are consxstent with generally accepted accountmg prmaples :
pertalmng to local governmenls but do not prov.lde a.means to ascertain whether Non-Resident
-or Resident revenues were used for the expenditures challenged by the Plaintiff. Therefore,
Plaintiff cannot show that the City’s use- of revenues he challenges is derived from Resident
water and sewer customers. Without this showing, P'Iajntiﬁ‘s challenge is unavailing.. The
amount of revenue generated by Non-Resident-cuStomers more than covers the expenditures

Plaintiff-complains of. |

.4, ' "THE SERVICE FEE STATUTE



Plaintiff argues that the City’s water and sewer charges violate S.C. Code Ann. § 6-1-330
(“Service Fee Statute), which governs local fe_es. The Service Fee' Statute deﬁnés “service or
usér fee” as.“a charge réqui'reci to be paid in return for a particular govérnment service or
program made available to the payer that benefits the payer m some manner different from tﬁé .
Amembers of the general public not paying the fee.,”. and “also includes ‘uniform service
charges.” S.C. Coée Ann. §.6-1'~3.00. The Seryicé Fee Statute states iﬁ relevant part: .

(A) A-local governing body, by ordinance approved by a
positive majority, is authorized to charge and collect a
service or user fee. A local governing body must provide
public notice of any mew service or user fee being
considered and the governing body is required to hold a
public hearing on any proposed new service or user fee
prior to final adoption of any new service or user fee.
- Public comment must be received by the governing body
prior to the final reading of the ordinance to adopt a new
service or user fee. A fee adopted or imposed by a local
governing body prior to December 31, 1996, remains in
force and effect until repealed by the enacting local

governing body, notwithstanding the prov1310ns of this -
section.

(B) The revenue denved from a service or user fee imposed
to finance the provision of pubhc services must be used to
pay costs related to the provision of the service or program
for which the fee was paid. If the revenue generated by
fee is five percent or more of the imposing entity’s priof
fiscal year's total budget, the proceeds of the fee must be
kept in a separate and segregated fund from the general
fund of the imposing governmental entity.

The City argues th‘at'the Sefvice Fee Statute doe.s. not apply to its water and sewer chaiges. I
agree.

The Servxce Fee Statute was enacted as’ part of Act 138 of the South Carohna Generél
Assembly, 112th Sesston (1997-1998), w1th an effective date of July 1, 1997, except as otherwise
provided. Subsection (A) of the Service Fee Statute provides that “a fee adopted or imposed by

a local governing body prior to December 31, 1996; remains in force and effect until repealed by
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the enacting local governing body, notwithstanding the prbvisions of this section.” S.C. Code
Ann. § 6-1-330(A). The statute has prospéctive effect o.nly.9 See, e.g., C.R. Campbell, 325S.C.

- 235, :481 S.E.2d 437, 438 fn 2 (1997) (stating t}tat law enacted aﬁet City’s enactment of real

estate transfer fee does not appiy).

In applying a statute,A words must be given their plain and ordinary meaning without

resort toa subtle or fofced-cotlstmction that would limit or.e)tpanti the statute's operation. Harris

~ v. Anderson County Shérzﬁ"s Office, 381 S.C. 357, 362, 673 S.E.2d 423, '425 (20Q9). The word
‘;adopt?’ is deﬁnect as “to accept, apptopttate, choose, or s.elect ... to- make .tha_t one’s own
(property or act) which wets not so originally.” BLACK’S LAW DICTIONA};Y (5™ ed. 1979). In.
other words, to ¢ adopt a fee is to estabhsh a fee for the first time. The language of the Service
Fee Statute relnforces this deﬁnmon by referrmg to “adopt or “adoption” of a “new service or
user fee.” See S.C. Code Ann. 6-1-300(A) A local governing body must provide public notice
of any new service or user fee” and “hold a -public hearing prior to final adoption of .any new
service or user fee R R h | |
o T he City’s Water and Sewer Rate Ordinances wc;,"re atioﬁted long beférta tlte efféctive date -
of the Service Fee Statute. .The City first etlacted its water rate 6rdinance in 1895 and a sewer,
rate brdinqnce in .1970.' Bach subsequent codification of the- City’s ordinances contained, the
same or similar language explicitly stating that ordinances enacted prior to"a. particular
codification “shall be considered as continuations thereof and not as new enactments.” § 1—3,

Columbia City Code (1998). Further, the City’s 1998 codification states that the City Council’s -

? Even without this specific provision, “absent a specific provision or clear legislative inient to the contrary, statutes

are to be construed prospectively rather than retroactively, unless the statute is remedial or procedural in nature.”

Edwards v. State Law Enforcement Div., 395 S.C. 571, 579, 720 S.E.2d 462, 466 (2011). “A statute is remedial

where it creates new remedies for existing rights or enlarges the rights of persons under disability.” Jd. A statute is

procedural in nature where it provides for a procedure in court or provides for a means to enforce a right. /d. S.C.

Code Ann. § 6-1-330 does neither of these things; instead, it limits local governments’ exercise of police power, and
imposes new obligations or duties upon local governments. When a statute impairs pre-existing rights, or imposes

new obligations or duties, the statute has prospective effect. Edwards, at 579, 466. :
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enactment of the Code does not affect any existing ordinance “prescribing rates, charges and fees

for city servi.ces.” § 1-11,. Columbia City Code (1998). Thus, the City’s codification of its

| ordinances in 1998 doés not amount to an adoption of Qater and sewer fees subject to the Service
Fee Statute.

The City has amended its \;vater énd_ sewer rate ordinances on se_veral occasions after the

. effective date 6f the Service Fee Statute. However, S.C. Code Ann. § 6-1-330 does ﬁot apply to

' ~ amendments. -Section 6-1-330(A) provides that fees “adopted or imposed by a local goirerning

body prior ‘to Déqember 31, 1996; remains in.-force and effect until repealed by the enacting local
| gbveming body, n§twithstanding the provisioné of this section.” (emphgsis added). No mention
is made of amendments"to a pre-existing ordinance that E;Iready established a fee. Plaintiff
A(;annot r_ead-the word “amendment” into the statute. See Kinard v. Moore, 220 S..C.'376, 68
S.E2d 321, ***14 (19S1j (“The court has no right to add the words [the legislature] omitted, nor
to interpolate thefn on conceits of s&mmetry and policy™). <The' legislature could have added the
word “amend” or “amendment” _té this sectioﬁ but chose not to do s0.1° And the term ;‘adopt”
canﬁof be <.reac'l» | to inclut.je -ai'm(.a-l.ldrrvlents' | witl%ou:t ei}i-scerating the Scrvicg' Feé Statute’s
‘grandfathering of fees adopged or impbsed before December 31, 1996 until repealed.

The City’s -amendments to. ité long-standing water and sewer rate ordinances are not
subject to the limitations found in S.C. Code Ann. § 6-1-330(B). To hold otherwise would ubset
the stability and continuity of pré-existing fee structures that the legislature intended to preserve

_under subsection (A) of the‘Se;'rvice Fee Statute. See Sloan v. S.C: Bd. of Physical Therapy
| Exém 'rs, 370 S.C. 452, 468, 636 S.E.2d 59.8,_607 (2006) (“A statute as a whole must receive

practical, reasonable, and fair interpfetation consonant with the purpose, design, and policy of

' Within Act 138, compare S.C. Code Ann. § 6-1-330(B) with S.C. Code Ann. § 6-1-315, in which local
governments are authorized to “impose a business license tax or increase the rate of a business license tax.”
(emphasis added). ’ :
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lawmakers™); see also S.C. Const. art. VIII, § 7 (“‘all laws concerning local government shall be
iibe‘rally construed in their favor.”).

Even a§suming that the City’s amendments to its Water Ret_e Ordinance and Sewer Ra;[e
Ordinance enécted in 2008, 2010 and 2011 would trigger the fee limitations in subsection (B) of
" the Service Fee Statute, subsecﬁoh (B) does not, by its plain lenguage, apply to water and sewer
charges. | S.C. Code Ann. § 6-1-300 deﬁnes “service or ﬁser fee” as “a eharge requifed to be paid
'in return for a pa;ticular government service or program made available to the payer that benefits .
' the peyer in some manner different from the members of the general public not paying the fee,”
and “also includes “uniform service charges.”” This definition of f‘service or ueer fee” is broad,

~ and the City concedes that its water and sewer charges meet this statutory definition.
Nevertheless;, gubsection (B) narrows the applicabilit)./ of its requifemehts to a “service or
user fee imposed to finance the pr0v131on of public services.” The. word “impose” is deﬁned as
“establish as somethlng to be obeyed or complied with; enforce ” Collms English Dictionary -
Complete &. Unabndged 10th Edition (HarperColhns Pubhshers 2013) (avaulable at ‘_ :

http //dlCthIlal'Y reference com/browsehmpose) The word “pubhe” is defined as “relatmg to, or

concerning the people as a whole.” Id. at http://dictionarv.reference,com/browse/public. Thus,
subsectioﬁ (B) applies to only a set fee that a person has no choice but to pay, for services that -
are public as opposed to private in nature. Most municipal fees fall under subsection (B), such as
the read maintenance fees, solid waste fees, and sewer inipaet fees chélleﬁged in the Brown line
of c;a'ses; however, the characteristics of water and sewer chafges take such charges oet of the
reach of subsection_(Bj. 4

As stated earlier; no one is commanded or required to purchase water anq sewer from th.e

City. See Ruggles v. Padgett, 240 S.C. 494,.510, 126 S.E.2d 553, 561 (1962) (holding that a



-access such commodity. Under the facts of this case, subsection (B) of the Service Fee Statute . '

water charge is a rent or charge for services rendered, collected merely as compensation by those

- who choose to receive and use the water). If a person wishes to receive water and sewer from

the City, he or she submits an application for a water service contract to the City. The contract is

voluntary. Moreover, a water and sewer customer is paying for access to the City’s water and

sewer system for water and sewerAservices actually consumed.'' As'a result, the amount éf the
fee paid by a water and sewer customer can be controlied by fhe cgstbmer_. A_pre.-detemllined
water aﬁd sewer charg‘é is not uniiaterally imposed on anyone.

Further, through a private contract with individual éusto‘mers, the City sells a retail
commodity. Sossamon, 236 S.C. 173, 181, 113 S.E.Zd 534, 538 (1960); Simons, 181 S.-C. 353,.
357, '187 S.E. 545, ‘546 (1936); Green, 149 S.C. 234, 264, 147 S.E. 346, 356-57 (1929). “A

contract has been defined as a private, voluntary, allocation by which two or more parties

distribute specific entitlements and obligations.” 17A AM. JUR. 2D Contracts §1 (2004). Water

and sewer service is a voluntary contractual sale entered for the benefit of the partiés. See

* Peeples v. South Carolina Power Co., 166 S.C. 150, 156, 164 S.E. 605, 607 (1932) (“... parties ‘

contract for their own benefit, and not for that of others not parties to the contract ...”).
Subsection (B) of the Service Fee Statute applies to public services, not the sale of a commodity

under the terms of a contract, utilizing the City’s property, i.e., water and sewer infrastructure, to

does not apply to the City’s water and sewer chérges.
Nevertheless, if the Service Fee Statute did apply to monthly water and sewer charges
generally, the Service Fee Statute does not apply to revenues derived from Non-Resident

customers. Sloan v. City of Conway, 347 S.C. 324, 330, 555 S.E.2d 684, 687 (2001); see also

" Water and sewer charges are unique in comparison to most other mimicipal fees; however, the City has identified
other charges similar in nature to its water and sewer charges, such as monthly or daily charges for access and use of
the City’s parking garages, and monthly or daily charges for access and use of the City's Drew Wellness Center. -
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| 2012 SC AG LEXIS 79 (Aug. 23,2012) (opining that the Service Fee Statute applies to fees
imposed within the city limits, but not for fees irnpbsed outside the city limi-ts). The Serviée Fee .
Statute makes no mention' of charges .to Non-Residents. Conéequently, the ‘City .may use its
water and sewer revenues derived from Non-Resident water and sewer charges however it
choosés, including those expenditures challenged by Plaintiff.v Because the Ci@’s accounting
i)factices do not provide a means to ascertain whether Non-Reéident or Resi'dent revenues were
used for the expenditures challenged by P,laint.iff, he cannot show that the City’s use of revenues
derived from Resident water and séwé’; customers violates S.C. Code Ax‘m. § 6.-1A-330(B). Thé
City’s water and sewe% revenues derived from Non—Residenf charges more than covér the
expenditures Plaintiff complains of.

Even if the City’s use of water and sewer revenue to fund its economic. development
activities could be traced to revenues derived from fees paid by Resident custdmérs, such
-expenditures are lawful-under the Service Fee Statute.!? Sectiori 6-'1-330(B)- states that “the
rev_éhﬁe generated from a service Or user f.éae imposcd to finance the pfov_ision of public sg&ices
must be used to‘pay .cos-ts .reiateéiito-th.e éroﬁsﬁon ;).f the; sérvices of progfam fof which ;he fee
was paid.”. Plaintiff argues that the City can only spend water and sewer revenues for expenses
“directly attributable to supply, treatment and- distribution of water” and “collection, treatment -
and dispo.sal of wastewater.” Plaigtiﬁf takes an overly narrow view of how service fee proceeds

must be used under the Service Fee Statute.

. 2 Plaintiff also asserted in its Memorandum of Law and during oral argument that the City funds “community
promotions,” such as festivals, from its water and sewer enterprise fund. However, the former City Manager
testified that the City has not funded community promotions from its water and sewer enterprise fund in the past
three fiscal years, and Plaintiff did not bring forward any evidence to dispute his statement. Because the applicable
statute of limitations is three years, any expenditure made by the City for community promotions beyond three years
is not subject to judicial review. Similaily, Plaintiff makes a passing reference in his Memorandum of Law to the
City using water and sewer funds to purchase a building, Washington Square, which mostly houses the utility’s
offices. The evidence shows thaf this purchase occurred prior to 2007, well past the three-year statute of limitations.
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The key phrase at issue within Section 6-1-330(B) is its directivé that “the revéﬁue
generated from a service or user fee imposed to. finance the p;ovision of public services must be
~used to pay costs related- to the provision of the ser'vicesvor program for whiqhthe fee was paid.”
(emphasis addéd). According to its plain _and ordinary meaning, the worci “related” is commonly
defined as “connected by reason éf an established or discoverab}e relation,” with “relati_on*
-"defined as an “aspect or quality (a.s resemb}ancé) that connects two ér more things or parts as
being or belongiﬁg or working together or as being of the same kind.” See Merriam-Webster

Dictionary, Ahttp://www.merriam-webster.conﬂdictionarv/rélated?sh0w=0&t=136994(_)142 and

http://www.merriam-webster.coﬁ/diéiionarv/relation. Because “all laws concerning local
government shall be liberally construed in their fayor,” a _fnunicipality’s determination of what
expenses are rélated to the provisi(;n of water and sewer service should be given def.ere-nce. S.C.
Const, art. VIII, §7. |
The purpose of a municiinal water and sewer utility “is as comprehensive as the pul;lic
intere;ts which the éupply of ‘water ... tends to promote.” G;féez} V. Ciiy of Roék Hill, 149 S.C.
;2'34,.2';64; 147 SE 3,46,'3;57 (1929). “The gengial pﬁrpose of a ;zvatér sﬁpply is fo pr'omo-t_e the |
prosperity of a city.” Id.; Ancrum y. Camden Wa;er., 8_2 S.C. 284, 295, 64 S.E. 151, 155 (1909);
-B;zbb v. Green, 222 SC 534, 73 S.E.2d 699 (1952). A water aﬁd. sewer utiiity promotes .
prospeﬁty.“by lowering the rate of inéuranée, increasing the general sense of security, and
therefore the general happiness, diminishing the risk of numbers of persons being thrown out of
empioyment, and éenerally in giving steadiness and confidence .td the life and the enterprises ofa
' city.” Greeﬁ,' 149AS.C. at.264—65, 357.  Another important function of a munigipél water and

sewer utility is to .serve the needs of industry “upon which the prosperity of so mahy modern
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urban’ communities vitally depends.” Id. Adequate water supply is an ir-nportant economic
_ development tool. The City’s utilify attracts businessés to the Midlands region.

The undisputed evidénce in this case shqws that the City’s economic development office
and economic development special project fuﬁd serves 10 promote economic development in the
region.l New businesses locating in the region help grow the City;s water and _sewer" customé;
base. Economic de§elopment special prdjects, such as-the downtowﬁ_ business improx.lement
diét;ict, works to enhance new development or redéveiopment of Main Street. T heée econonﬁc
development acti;/itigé a.re‘ related to thé provisibn of water and sewer service, and therefore, the
City"s expenditures from its water and sewer rcvenués to fund its economic development office
and economic development spe(iial projects are lawful under the Service Fee Statute.

~The undisbuted evidence in this case. shows _that the City’s office of busineés

' opportunitieé builds the capécify of minority businésses being able to bid-on and coiﬁpete for
utility construction projécts. ‘The formcr.City Manager testified t‘hat coaching small businesses
how to bid on water and sewer projects ‘increaseé the number of bids receiv-ed, which w111
.strenAgthen the local ccor.iomy-an(.i. 6vi3r time,I lower tilé City-’s'constmction costs. Tﬁe City’s
office of business oppo_rtunit_ies is related.to the provision of water and sewer service, and-
therefore, the City’s expenditures from its wéter and sewer revenues to fund thig office are lawful
_under the Service Fee Statute.

The undisputed evidence in this case shows that the City’s four development corporations
assist the City ;m pfomoting and impfoving the g'rowtb and development of business concerns '
throﬁgh tile strengthening of the economic and residel_lti;ﬂ base of the community. The_ Columbia.
Developmént Corporation was instrumental invtransformihg a declining warehouse district into a

successful entertainment district. The Eau Claire Development Corporation provides assistance
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in the conservation and redevelopxhent of neighborhoods loca_ted in North Columbia. It
develof)ed commercial sites in the North Columbia area. The Columbia Housing Development
Corporatlon assists the City m the development of housing and to promote growth in tbe
residential base of the community. The TN Development Corporatlon promotes growth and
develops opportunmes for affordable rental housing. The former City Manager testified that
these latter two corporatlons are important to economic development because the appearance of
nelghborhoods and affordable housing is a major driver when people look to relocate a business
or to exp_and their business in the Columbia area. The City’s development corporations are.
related to the provision of water and sewer service, and therefore, the City’s expenditures from
its v»fater and sewer revenues to fund these corporations are lawful uﬁder the Service Fee Statute.
| Lastly, the Service Fée Statute does not prohibit the City’s t;ans_fer of $4.5 miilion dollars
ﬁoxn its water and sewer enterprise funq to its general fund. “It is well settled that statutes
dealing with the same subject matter- are in pari materia and must be construed together, if
possxble to produce | a smgle harrnomous result.” Beaufort County v. S.C. State Electzon .
C’omm n, 395 S.C. 366, 371, 718 S.E.2d 432, 435 (2011). All statutes covering the same sub]ect
must be given effect, if it can be done by any .reaso_nable construction. Hodges V. Rainey,. 341
- S8.C. 79, 88-89, 5‘33 S.E.2d 578, 583 (2000); Cullum Mechanical Co;zstf., Inc. v. Charleston, 272
S.C. 553, 557, 253 S.E.2d 106, 108 (1979). The City’s statutory authority under the Revenue
Bond Refinancing Act of 1937 and the Revenue Bond Act for Utilities fminci within Title 6
(collectively referred to as the "‘Reve-nue_: Bond Acts™) must be read toéether .in pari materia with
the Service Fee Statute in _o_rder. to determine whether the City’s transfer is unlawful.-
The p_lain language of the Service Fee Statute states that revenue derived from.a. sewice

fee “must be used to pay costs related to the provision of the service or p‘rogram for which the
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fee was paid.” Notably, this language does not expressly state Vt_hat a local governing body

cannot use any revenues left over for some pther purpose after costs are met.’3 Thus, at the

outset, no clear conflict Qx’ists between the Service Fee Statute and the Révenue Bond Acts. The

Service Fee Statute does not prevént the City from using any surpllus water and sewer revenues

for purposes' other than the cos.ts of the .water and sewer system. See S.C. Const. art. VIII, § 7
- (“all laws concerﬁing local govemﬁent shall be liBéfally construed in their favor”).

Under the Revenue Bond Acts, Aa municipality is authorized to issue revenue bonds for
the ac_quisit.ion, construction, improvement, enlargement, and repéir of -its water and sewer
utility. S.C. Code Ann. § 6-21-190; S.C. Code Ann. § 6-i7-30. Municipalities may pledge ité
water and éewer revenues to securgsuch bond issues. S.C. Code Ann. § 6-17-30;.S.C. Code

Ann § 6-21-340. Any surplus funds.relnaining after épplication of revenues to payments o-f
pfincipal and interest, operation and maintenance, and reserves Afor depreciatidn and
improveménts “shall be disposed of by thé [Citv] as it may determine from time to time to be fdr
the best interest of the [Clty] » 8.C. Code Ann, § 6-21-440. This statutory authonty cannot be
1mpa1red as ev1denced by the leglslature s use of the word “shall” in conferring such power.
This provision “shall be libetaily construed.” S.C. Code Ann. § 6-21-570. .

Reading the Se_rvice Fee Statute together with S.C. Code Ann. .§ 6-21-440, the City’s
transfer. of surplus water and sewer revenues f;om' its water and sewer enterprise fund to its
general fund is lawful. The City has outstanding.revenue bonds and hﬁs, through its Bond
Ordinance and Resolution, exercised 1ts iegislative authority to aéply surplus \;Jater and sewer

) revenues “as Council determines from time to time to be in the best interest of the City.” S.C.

v

" In contrast, other provisions within Act 138, which enacted the Service Fee.Statute and other provisions relating
to local government taxes and fees, used restrictive language. For example, under provisions authorizing a local
accommodations tax and a local hospitality tax, the legislature directed that the revenue generated by these taxes
“must be used exclusively for {certain specified] purposes.” Act 138, § 6-1-520 & § 6-1-730 (June 13, 1997)
(emphasis added)
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Code Ann § 6-21-440. Thus, under the facts of this case, the City is authorized to use surplus
water and sewer revenues in a manner it believes to be. best for the City, and tfle Service Feé
* Statute does not interfere with this disc.retioﬁ..
5. RESIPUAL CONSTITUTIONQAL CLAIMS
Withﬁl his third cause of action alleging unconstitutional coliection of water and sewer
chargés, Plaintiff asserts that the City’é actions constitute a takiné of property. without jUSt
compensatfon, and a violation of due process and equal protectfon under the law. "To the extent
that these constitutional claims have nét been disposed of by virtue of this Couﬁfs decision
regarding whether the City’.s water and sewer charges violate Erown and the Service Fee
Statutev, these claims lack merit.*

Gox}ernmepf action can affect no taking unless it has depr-iv'ed an owner of a property
interest. Grimsley v. 8.C. Law Enforcement Div., 396 S.C. 276, 22.33-284;721 S.E.2d 423, 4?7
(2012); Hardin v. 'S.C. DOT, 371 S.C. 598, 609, 641 S.E.2d 437, 443 fn. 4 (2007). Likewise, to
prove a demal of due process a party must show that he was deprived of an interest in life
hberty or property Grimsley, 396 S C. 276 283 284, 721 S.E.2d 423, 427 (2012) Robert K. v
City of Camden Plann;‘ng Comm’n, 376 S.C. 165, 171,‘656 S.E.2d 346, 350 (2008).- Because
Plaintiff has not come forward Witﬁ a valid pfoperty interest, he has failed to establish a takings
claim®’ or a dué process claim. See Anqnymous Taxpayer v. S.C. Dep’t of Revénue, 377 S.C.

425, 438, 661 S.E.2d 73, 79 (2008) (“Having found that section 9-1-1680 did mot create a

' Plaintiff, in his Memorandum of Law in Support of Summary Judgment, asserted in a conclusory fashion without -
citing any authority, that the City’s transfer of $4.5 millicn dollars to its ‘general fund amounted to taxation without
representation. Plaintiff’s Second Amended Complaint alleges that the City’s $4.5 million dollar transfer constitutes
an unconstitutional tax, without specifically mentioning the issue of taxation without representation. To the extent
Plaintiff properly raised a claim of taxation without representation, it is denied. See Hagley Homeowner’s Ass’n. v.
Hagley Water, Fire & Sewer District, 326 S.C. 67, 75-76, 485 S.E.2d 92, 96 (1997) (denying claim of taxation
without representation because “the imposition of a charge in exchange for a service does not constitute taxauon for
constitutional purposes.”).

' Furthermore, “it is beyond dispute that taxes and user fees are not takings.” Koontz v. St. John'’s River Waier
Management District, 570 U.S. » 133 5. Ct. 2586, 2601 (2013).
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contract entjtling Appellant to tax exerrrptions, we conclude that there are no property rights
infringed upon by Act 189."’); Hamilton v. Board .of Trustees, 282 S.C. 519, 525-526, 319
S.E.2d 717, 721 (Ct. App. 1984) (holding trlat no property "rnterest in a contract existed where no
contract term entitled plaintiff to future ernpleyrrlent). | | h

As for any equal protection claim, “if a classrﬁcatlon is reasonably related to a proper
legrslatrve purpose and the members of each class are treated equally, any challenge under the
equal protectlon clause fails.” Skyscraper Corp. v. County of Newberry, 323 S.C. 412, 417, 475
S.E.2d 764, 766 (1996). “Equal protectron is satisfied if: (1) the classrfrcatron bears a reasonable
relation to the legislative purpose; (2) the members of the class are treated alike under similar
circumstances; and (3) the classification rests on some re;isonable basis.” Id. “In determining
whether a statute violates equal protecrion, this Court accords_great deference to a Iegi'sletively
created classificdtion' the classification will be upheld if it is.n'ot plainly arbitrary and there is
any reasonable hypothesis to support 1t Id. “The party attacking an ordinance bears the burden
of provirrg 1ts uncori;titutionality beyond rea_sonable doubt.” Id. Pla_inti_ff has not identiﬁed vs{hat
» legisliat.ion“hes_ eueéedly creared a class or who comprises rhis ela'ss., nor has he alleged or *
V explained how he has been injured by disbarate treatment. - Plaintiff has failed .-to meet his burden
" to establish an eciual protection claim.

CONCLUSION _

: THEREFORE, it is ordered that Defendant’s Motion for .Summary Judgnrent is

GRANTED and Plaintiﬁ’ s Motion for Summary Judgment is DENIED.

AND IT IS SO ORDERED. |
| & (e,
' ‘ _ : The Honorable G. Tho‘r’n\a_sﬁ,(ooper
. ~ Circuit Court Judge
Saﬁrmaz. ££,2013
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