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. IN THE COURT OF COMMOI\ PLEAS

Joseph. 3. Avar. Prans | i. Cwmverland, Jo.. Civi. Action Nc. 201 1-08-46-3705

and Michael A. Leits, Individually and as 3 _
Class Represemiatives, ) @“ ECEH VEI )
Plaintiff % ]D |
aintiffs,
) JAN 0 6 2014 .
Vs, ) . '
-) 3G Court of Appeals
City of Columbia, )
)
Defendant. ) o
) 5o oy
oE S5
ORDER DENYING PLAINTIFES’ MOTION FOR CLASS CERTIFICAHON §. & o
o T
This matter cume before the Court for a hearing on Plainuffs’ Mo‘uoﬁ“s'& IR r:% -
h 1 b
)
Certification. Specifically, the motion before the Court secks to cettify a claggd@f wzﬁ: g .
-~ :
-{

customers of the City of Columbia, past and present as of thres years prior ta ﬂxé:vﬁlme%f
the Complaint. Having reviewed the pleadings, the motion, and the memoranda subrmttcd
by Plaintiffs and Defendant, I find and conclude that class certification is not necessary o
appropriate in this case.
The primary isswe presentod in the case is whether the City of Columbia’s water !
and sewer charges are subject to limitations found in Section 6-1-330 of the- South -
Carolina Code, which provides that service fees collected by locel governments must be
used for costs related to the service ox program for which it was paid. Pleimiffs allege
that the City of Columbia violated this statute by using some of its Water and sewer
revenues for purposcs that they contend are unrelated to water and sewer service, such as
fupding economic development activities. Plaintiffs also allege that the City’s apnual

rransfer of up to $4.5 million dollars from its water and sewer emverprise fund to its

SCANNED
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e SRR £ IR 5 801 B 11O SRR AR T R ST IANATD "~ Plaintiffs seek a8 i
permanent injunction yequirm endant 10 1he fatdte (0 place es collected for

opesations o and’or capita improvemer. of e watdl and sewer systent ip & segregated
scoount and 1o only be used for such purposes,” and to replace all monies Defendant 3
expended in the past for ofher purposes.

Plaintiffs arc seeking to have = class certified in connection with their claim for
injunctive relief. South Carolina appeliate cowsts have not had an opportunity to address a
situation involving & proposed class action seeking an injunction againgt & municipality.
However, othet courts have held in such cases that, regardless of whether the elements of
Rule 23(a) are satisfied, a clzaés should only be certified if there is a need for the
complexities and extra costs associated with class suits. See Craft v. Memphis Light, Gas
i Water Division, 534 B.24 684 (6th Cir, 1976); United Faymworkers of Florida
Housing Project, Inc. v. City of Delray Beach, 493 F.2d 799, 812 (5th Cir. 1974). These
courts concluded that class certification was upnecessary becausé any declaratory or
injunctive relicf given in the individual action of the named pla.inﬁffs would inure to the
‘benefit of other similarly situated individuals.

The principle set forth in cases like Craft v. Memphis Light, Gas and Water
Division and United Farmworkers of Florida Housing Profect, Inc. v. City of Delray
Beach is directly applicable in this case. Plaintiffs seek injunctive relief directing the City
of Columbia to comply. with Section 6-1-330 of the South. Carolina Code, The named
Plaintiffs can fully and adequately present this claim, and the Cowrt can assume that the

City will complly with ap injunction if the Court ultimarely deems it appropriate to enter
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such relief. Thus, there is no need for the corpplexities and extre cOstS associated with

class actions, and no useful purpose will be served by class treatment. ;
Noz onlv ic clase certificaion uaneceesay iv this cess. dut Plaimiffs have not
established all five of the requirements of Rule 23(a), SCRCP, which are necessery for
class certification, The South Carolina Supreme Court has held that proponents of class
certification bear the burden of pfoVing five prerequisites under South Carolina law.
Waller v. Seabrook Island Property Owners Ass'n, 300 S.C. 465, 388 S.E.2d 799 (1990);
Rule 23(2), SCRCP. The prerequisites are: 1) the class must ‘be so numerous that joinder
of all memb.crs is impracticable; 2) there must be questions of law or fact common to the
class; 3) the claims or defenses of the reﬁrésentative parties must be typical of the claims
or defenses of the class; 4) the representative parties must feirly and adequately protect
the interests of the class; amd 5) in cases in which the relief primarily sought is not
injunctive or declaratory with respect 10 the class as 2 whqle, the amount in controversy
must exceed one }ln_mdred dollars for each member of the class. Rule 23(a), SCRCP. In
deciding whether class certification is proper, the court must apply a rigorous aaalysis to
determine whether each prerequisite is satisfied. Failure to satiefy even one prerequisite is
fatal to class certification. Gardner v. South Caroling Department of Revenue, 353 8.C.
1; 577 §.B.2d 190°(2003). |
Plointiffs seek to certify a class of “sll Columbia water customers, past and
present as of three years prior 10 the filing of the Complaint.” However, Plainiffs cannot
establish the third and fifth requiremenls for class certification. The third element is that
the claims of the representative parties are typical of the claims of the class. No evidence

has been presented that any other potential class members wish to asscrt a claim.
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Plaintiffs are complaining a‘;aout the marmer in which the Cify is spending water and
sewer revenues. Plaintiffs have not showe that other citizens have presented similar
cotnpigints.

Plaintiffs also fail to mest the fifth requirement for class certification because the
relief sought is not primarily injunctive or declaratory with respect to the class as 2
whole, ‘and the amount in coptroversy does not exceed one hundred dollars for each class ’
member. Plaintiffs apparently concede that the amount in controversy does not exceed
one hund‘reci dofars for cach'olass member. In their Motion, they state that “Plaintiffs
request infimetive relief such that the amount in controversy is not in issue.” However, a
review of Plaintiffs' Second Amended Complaiﬁt indicates that the relief primarily
songht is not injunctive or declaratory, &s required by Rule 23(2)(5), SCRCP.

In their First Cause of Action, the reiief primarily sought by Plaintiffs is '
injunctive telief. However, Plaintiffs allege three additional causes of action which do not
seck injunctive or decleratory c2lief. In the Sccond Cause of Action, Plaintiffs assert 8
olaim for breach of contract and seek “a refund of all fees collected.” In the Third Cause
of Action, Plaintiffs assért a claim for «Unconstitutional Collection.” The relief sought in
fhat cause of action is the creation of a common fund of all fees collected by the City for
water improvements for the past three years. Finally, in the Fourth Cause of Action,
Plaintiffs assert a clajm for “Unconstitutional Tax.” That cause of action asks for
“judgment for the class and a common fund and for actual damages and the costs of the
action.” Thus, only one of the fouxr causes of action elleged by Plaintiffs secks an
injunction as its priumary relief. As such, Plaintiffs fail to satigfy the requirement et forth

in Rule 23(c)(5) of the South Carolina Rules of Civil Procedure.
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Based on the foregoing, olass certification is both unnecessery and inappropriate
in this case. If it is uitimately determined that whe relief sought by Plaintiffe in this case
should be granted, the Court may presume the good faith of goverament officials to
respect such 4 ruling without the necessity of making this & class action. Moreover, &
review of the record in this case indicates that Plaintiffs canpot establish all five elements
required for class cextification. Accordingly,

Plaintiffs’ Motion for Class Cextification is DENIED.

AND IT IS SO ORDERED.

1. ﬁst King, Jr. y é

Presiding Judge
Fifth Judicial Circuit

Fune 2g2012
M South Carolina



