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Keshawn Cunningham, #3799.70, 2020-CP-29-0383

Applicant, ORDER OF DISMISSAL

v.

State of South Carolina.

Respondent.

This matter comes before the Court by way of Ap 'licanl Keshawn Cunningham’s

application for post-conviction relief (PCR), filed March 6. 2021 . On August 17, 2020, the State

filed a return requesting an evidentiary hearing. On February 21, 2022, Applicant filed an amended

application.

On August 30. 2022. an evidentiary hearing convened before the Honorable Daniel D. Hall

and represented by Monier M.

ircsented Respondent. ApplicantAbusaft, Esquire. Assistant Attorney General Danielle Dixon re

testified on his own behalfand called as witnesses his trial attorney Geoffry M. Dunn. Following

ence presented at the evidentiarya thorough review of the trial transcript and the testimony and cvi

hearing, this Court finds Applicant did not meet his burden of proof. Thus, this Court denies relief

and dismisses this application with prejudice.

Procedural History

Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Lancaster County Clerk of Court. In Al gust 2017. the Lancaster County

Grand Jury indicted Applicant for murder and possession of a firearm during a violent crime (2017-
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GS-29-1255). possession of a handgun by a person under eighteen (201 7-GS-29-1 257), and

unlawful earn ing of a handgun (20 1 8-GS-29- 1 258). In November 2017. the Lancaster County

er and three counts of possession

of a firearm during the commission of a violent crime (201 7-GS-29- 1702; -1 703: -1704). These

/chicle twenty-six times, killing

Marquis Evans, who was believed to be standing nearby. Law enforcement believed the shooting

w'as gang-related.

On May 1, 2019, Applicant pled guilty pursuant to Alforc 1 before the Honorable Brian M.

Gibbons. Geoffrey Dunn. Esquire, represented Applicant, and Deputy Solicitor Lisa Collins

represented the State. Pursuant to a negotiated plea of a twenty-tj-thirty-year sentence. Applicant

pled guilty to four counts of attempted murder and one count each of possession of a handgun by

commission of a violent crime? Judge Gibbons sentenced Applicant concurrently to twenty-five

' years for each of the remainingyears' imprisonment for one charge of attempted murder, twent

attempted murder charges, and five years for each weapon charge

On May 13. 3019, Applicant filed a timely notice of appeal. On July 2. 2019, the Court of

Appeals dismissed Applicant's appeal for failure to provide an explanation for appealing a guilty

plea. The remittitur was sent July 18, 2019.

Current Application

6, 2020. Applicant asserts he isApplicant timely commenced this PCR action on March

on indictments -1702. -1703, and
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Grand Jury indicted Applicant for three counts of attempted mure

charges arose after Applicant and two other persons tired at a

a person under eighteen, unlawful carrying of a handgun and pc sscssion of a weapon during the

1 North Carolina v. Alford. 400 U.S. 25, 31 (1970).

2 One of the attempted murder pleas was on the murder indictmc nt.

3 In exchange for his plea, the State dropped the weapon charges

-1704 and dismissed an accessory before the fact to armed robbery (warrant 2017A29300235).
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being held in custody unlawfully, alleging:

In his amended application. Applicant asserts plea counsel

Lancaster County Clerk ofCourt records, Applicant's records from the Department ofCorrections.

the plea transcript. Applicant's appellate records, and the records of this PCR action.

Testimony Presented at Evidentiary Hearing

At the PCR hearing, Applicant testified he was detained i year and a half before his plea.

and plea counsel visited with him "maybe twice.” He staled they first time they discussed a

twenty-ycar plea deal, but Applicant said no. The second time tney discussed a fiftccn-year plea

deal, but Applicant turned it down because it would require him to testify against co-dcfendants.

Applicant stated plea counsel later obtained a plea offer with a range of twenty to thirty years.

Applicant claimed plea counsel never discussed anything other than the plea. He stated he

told counsel he wanted to go to trial, but counsel told him he

"no" and indicated counsel onlywhether plea counsel explained his trial rights. Applicant rcpliec

told him he had no defense and this deal was the best he would get. Applicant averred he would

ghl to trial. He stated he decided

to pica because plea counsel told him he would lose al trial. He acknowledged telling the plea

court he was satisfied with plea counsel but claimed he only said that because plea counsel told

him to and that it was in his best interest. Applicant asserted p

have a trial.
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1. 4th. 5th. 6th, 13th. 1 4th Amendment violation:;;

2. Due process

3. Subject matter jurisdiction

4. Fraud upon the court

5. Prosecutorial misconduct

6. Ineffective assistance of counsel

have proceeded to trial if counsel had informed him he had the r

ea counsel told him he could not

was ineffective for telling

tad a bad defense. When asked

"Applicant to just say yes to everything to get through the plea.” Before this Court are the



Applicant claimed plea counsel never reviewed discoveiy with him, but he would have

proceeded to trial if counsel had explained discovery. When asked what defense he wanted to

raise, Applicant acknowledged he was guilty of attempted mu: der but maintained he was not

holding the gun that was used in the murder. When asked what discovery would have made him

want to proceed to trial, Applicant replied. “All of it." He maintained he would have had a better

chance al trial if plea counsel had reviewed the evidence w'ith him.

Plea counsel testified it was ultimately Applicant’s decis: on to plead guilt}'. He stated he

visited with him more than two limes and reviewed discovery eve ry time they met at the detention

normal practice with all his clients. He testified he advised Applicant of his constitutional rights

prior to the plea. Pica counsel denied telling Applicant to answer all the plea court's questions

affirmatively: rather, he explained the type of questions App icant would be asked and told

Applicant to answer truthfully. Plea counsel stated he had “no doubt" Applicant understood what

ultimately Applicant's decision to plead

guilty, and if Applicant had wanted a trial, they would have proceeded to select a jury.

Findings of Fact and Conclusions of Law

This Court has had the opportunity to review the trial transcript in its entirety and has heard

the testimony at the PCR hearing. This Court has further had the opportunity to observe the

witnesses presented at the hearing, closely pass upon their credibility, and weigh their testimony

accordingly. After a careful review based on the Strickland standard set forth below, this Court

are this Court's findings of factsfinds Applicant has failed to carry his burden of proof. Below

and conclusions of law as required by section 17-27-80 of the South Carolina Code (2017).

Ineffective Assistance ofCounsel

In a PCR action, an applicant bears the burden of proving the allegations. Rule 71.1(e),

4
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was going on at the plea hearing. He testified it was

center. Plea counsel testified he advised Applicant he had the right to proceed to trial, as is his



SCRCP; Butler v. State. 286 S.C. 441. 334 S.E.2d 813 (1985). an applicant alleging ineffective

assistance of counsel must prove “counsel’s conduct so undermined the proper functioning of the

adversarial process that the trial cannot be relied upon as having ptoduccd a just result." Strickland

v. Washington. 466 U.S. 668 (1984); Butler. 286 S.C. at 441, 33- S.E.2d at 813.

“The test for effective assistance of counsel is whether the representation was within the

range of competence demanded of attorneys in criminal cases.” Watson v. State. 287 S.C. 356.

357. 338 S.E.2d 636, 637 (1985). Courts presume counsel rendered adequate assistance and made

all significant decisions in the exercise of reasonable professional judgment. Butler. 286 S.C. at

441, 334 S.E. 2d at 813. An applicant must overcome this presu nption to receive relief. Cherry

To establish ineffective assistance of counsel, the PCR af plicant must prove (1) counsel's

and (2) the applicant sustainedperformance fell below an objective standard of reasonableness

prejudice as a result of counsel’s deficient performance. Strickland. 466 U.S. at 687-88; Cherry.

300 S.C. at 117-18, 386 S.E.2d al 625. To establish prejudice, tic applicant must prove “there is

would have been different." Cherry. 300 S.C. al 1 17-18. 386 S.E.2d at 625. To prove prejudice

following a guilty plea, an applicant “must show that there is a reasonable probability that, but for

counsel's errors, he would not have pleaded guilty and would have insisted on going to trial. Hjll

7'o/d io Answer Te.v

In his amended application. Applicant asserted counsel was ineffective because he told him

to answer "yes" to everything at the plea hearing. This Court finds Applicant has failed to prove

edible Applicant's testimony that

5
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counsel was ineffective in this regard. This Court finds NO T ci

v. State. 300 S.C. 115, 386 S.E.2d 624 (1989).

a reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding

v. Lockhart. 474 U.S. 52, 59 (1985).



plea counsel told him how to answer the questions at the plea colloquy. This Court finds credible

plea counsel's testimony that he did not advise Applicant to answer "yes" to everything but rather

told him to answer truthfully. Based on the foregoing, Applicant has not shown plea counsel was

deficient, nor has he demonstrated any resulting prejudice. Th s allegation is thus denied and

dismissed with prejudice.

Not advised ofright to trial4

At the evidentiary hearing, Applicant asserted counsel vas ineffective because he never

advised him of his right to trial. This Court finds Applicant ,as failed to prove counsel was

ineffective in this regard. This Court finds credible counsel's testimony that he advised Applicant

of his constitutional rights prior the guilty plea, including his right to a jury trial. This Court finds

NOT credible Applicant’s testimony that he was not informed he had a right to a jury trial. Based

in this regard, nor has he shown
on the foregoing, Applicant has not shown counsel was deficient

any resulting prejudice. Thus, this allegation is denied and dismissed with prejudice.

Failed to review discovery5

ineffective because he never

reviewed discovery with him. Applicant further averred he v/ould have proceeded to trial if

testimony that he reviewed the
ineffective in this regard. This Court finds credible counsel's

discovery with Applicant. This Court finds NO T credible Applicant’s testimony that plea counsel
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At the evidentiary hearing. Applicant asserted counsel w'as

counsel had reviewed discovery. 1'his Court finds Applicant has failed to prove counsel was

never reviewed discovery. Thus, Applicant has not shown counsel was deficient in this regard.

4 Applicant did not raise this allegation in his application or amended application, but counsel for

applicant raised it during the evidentiary hearing.

? Applicant did not raise this allegation in his application or amended application, but counsel for

applicant raised it during the evidentiary hearing.
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Likewise, when asked what discovery would have caused Applicant to proceed to trial. Applicant

merely responded '‘All of it.” This Court does not find credible Applicant's testimony in this

regard. Thus, Applicant has not shown any resulting prejudice, and this allegation is denied and

dismissed with prejudice.

Remaining Allegations

Other than the issues set forth above. Applicant did not

argument to support his generic claims of 4th, 5lh. 6th. 13th, 1 4th Amendment violations; due

process; subject matter jurisdiction; fraud upon the court; and prosecutorial misconduct. The State

moved to dismiss these claims at the outset of the hearing, arming they were vague and not

to conform the pleadings to thespecific. However, counsel for Applicant moved to be permittee

evidence presented al the PCR hearing. This Court finds no cvicence or argument was presented

to further support these claims, and Applicant thus abandoned these claims by failing to set forth

any specific facts to support them (other than the allegations set fbrth above). This Court likewise

finds Applicant did not prove these remaining allegations; thus, they are denied and dismissed with

prejudice.

CONCLUSION

Based on the foregoing, this Court finds and concludes Applicant has not established any

constitutional violations or deprivations that would require this Court to grant relief. Thus, this

application is denied and dismissed with prejudice.

Should Applicant wish to secure appellate review, he must file and serve a notice of appeal

within thirty days of receipt by counsel of written notice of er.try of judgment. Sec Rule 203.

SCARC. Pursuant to Austin v. State, 305 S.C. 453, S.E.2d (199 1), an applicant has the right to an

‘PCR. Pursuant to Rule 71.1(g).
appellate counsel's assistance is seeking review of the denial o
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Present any further testimony or



SCRCP, if an applicant wishes to seek appellate review, PCR counsel must serve and file a notice

of appeal on the applicant’s behalf. Applicant is directed to Rul e 243, SCACR, for appropriate

procedures for appeal.

IT IS THEREFORE ORDERED:

.vith prejudice; andThis application for PCR is denied and dismissed1.

2.

2022.AND IT IS SO ORDERED this

, South Carolina
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Applicant must be remanded to and remain in the custody oflhc State.

//flay of

U liltW
Daniel D. Mall

Presiding Judge

Sixth Judicit I Circuit






















