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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER FIRST JUDICIAL CIRCUIT

CASESNO. 06-CP-18-1310
06-CP-18-1311
06-CP-18-1636

John Doe #53, John Doe 66, John Doe 66A,

John Doe 67, Jane Doe 1, Jane Doe 2,

and Rachel Roe, individually and as

representatives of classes of people

similarly situated,

Plaintiffs,

The Bishop of Charleston, a Corpora tion
Sole, and the Bishop of the Diocese of
Charleston, in his official capacity,

)

)

)

)

)

)

)

)

Vs, )
)

)

)

)

)

Defendants. )
’ )

Motion to Alter or Amend
The order approving the class settlement is objected to in the following particulars, on
behalf of a number of individuals who are putative members of the class, specifically on behalf

of Johns Doe C, D, H, J, K, L, M and Janes Doe G, I, K, and N.

Issues are raised in the order they are presented.

1. Withdrawn Obijections. The order states that two objectors withdrew their objections,

but gives no reason why or what accommodations were made to cause that to happen. Since
there now appear to be certain ‘side deals,” or arrangements that have been made regarding other
putative class members and their counsel, or with the class representatives, some of which

contentions are now contested by class counsel, the order should do more than just
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acknowledge that the objections have been withdrawn. The order should reflect an inquiry into
the circumstances of those withdrawn objections so that other putative class members might be
fully informed as to what they are getting into, or opting out of, should the settlement ever be

approved.

2. Objections not withdrawn. A. The order errs in concludihg that objectors lack

standing. First, the objectors stated their objections as directed by the order providing for notice

| of the fairness hearing. To conclude that those who followed that order somehow lack standing
to undertake the very tasks provided by that order is nonsensical. As the order states, page 6,
“The creation of a class makes those class members parties to the litigation.” Exhibit A provides
“If you fail to file the Opt-out Form by the deadline, you will be considered a member of the
class and your rights will be impacted as a result.” The order errs in providing different ways of
opting out for only certain class members.

B. The original class proposal contained no statement as to whether it was an opt-in or an
opt-out class. After that omission was noted by the objection, the CIE;.SS proposed was modified
to state clearly that it was an opt-out class, and to provide for a method of opting out. Objectors
who fall within the class cannot be said to have opted out prior to haying an opportunity to
review the court’s disposition of the stated objections. Nor can some class members, namely
those with the temerity to state objections, receive different treatmeﬂi for opting out than other
class members. The opt-out period remains available to class membérs, and these class members
should be treated the same as other class members for opt-out purposes. Gould v. Alleco and
Condon v. South Carolina do not hold differently, since both concerned objections from those

not members of the class. It is nonsensical to require intervention by those already within the

2
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definition of the class. As the order states, page 6, “The creation of a class makes those class
members parties to the litigation.” By terms of the order, there 1s noihing into which class
members can intervene: the class members are already part of the litigation unless they opt-out
through the same opt-out process available to all other members of the class. Class members
cannot legitimately be “punished” for stating objections, particularly; well-founded objections
such as the lack of any declaration that the class is an opt-out class, -

C. The opt-out period having been just approved by the order, opting-out cannot be
imposed on class members by eliminating their opportunity to consider the court’s order.
Putative class members cannot have their objections discarded or théir rights affected by
procedures not applicable to the entire class. No class member can opt-out prior to their being an
opt-out period. |

D. An opt-out period having been for the first time approved in the June 30 order, and
since the notice of opt-out was conditioned on the substantial confusion of the class being
clarified, the order errs in penalizing putative class members for asking the matter be clarified
and for reserving their right to make that election. Objectors merely reserved their respective
rights to opt-out, specifically reserving the right to re-evaluate that iSsue once the court ruled on
the objections. No class member can properly have his opt-out right$ eliminated.

E. The order concludes, at page 6, that the objections stated flave no merit. Yetitis
undeniable that the addendum altering the class definitions occurred iafter the objections noted
the omissions cured by amending the class proposal. These post-obj{ection modifications include
the class being an opt-out class (previously unstated), the “unlinking?’ of consortium claims with
the direct abuse claims (excluded by the class as originally defined), ;and an opt-out procedure

(completely missing). None of those was modified prior to the stated objections, so while the

3
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addendum claims these omissions were inadvertent, they were cured only when objections noted

their absence, so the order incorrectly refers to the objections as without merit.

3. Class definition. The order denies the request to modify tﬁe class to include persons
whose claims had been resolved prior to class approval, page 7, but then uses a different standard
in approving class representatives, each of whose claim is noted, page 15 note 7, as having
already been resolved prior to the June 30 order. A double standard should not apply, and it is
error to apply. Objectors should not be excluded from the class when the class representatives
are permitted to be included despite having their cl_aims resolved outéide the class structure.
More on that problem below, as it also raises questions about the representatives being eligible
for being class representatives where their claims are (a) resolved anci (b) adjudicated outside the

process applicable to the class (mediation versus arbitration).

4. Page 8, footnote 3 of the order notes an action dismissed aﬂer the decision in Doe v
Crooks. The order errs in interpreting the objection as attempting to reverse that action. The
question the court has not considered or ruled on is whether a person who is included in a
pending class action, hence is included in the class as a party to the class litigation, can properly
be excluded from the class prior to the opt-out period. This questionj is wholly independent from
the second pending question the court has not ruled on, which is whéther the Diocese can
exclude thi§ potential class member, John Doe L, from the benefits of the class when fhe Diocese
failed to disclose that the class action was pending at the time of Judge Nicholson’s order. John
Doe L’s contention is that the Diocese cannot exclude a class membér by either means. John

Doe L is included within the class action by definition, and remains included regardless of the

4
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action taken by Judge Nicholson, and, independent of that point, the Diocese may not benefit by
fraud in failing to disclose the class suit that was pending in April, 2006. The order rules on

neither contention.

5. The order errs in its discussion on page 10 of Ford v. Hut.;'on, misnamed in the order

as Ford v. Hudson, and mis-cited as 276 S.E.2d 761 when the correcf; citation 1s 276 S.E.2d 776.
Ford stands for the very opposite proposition claimed in the order. fhe order states that
intentional infliction of emotional distress is “the only cause [of action] where compensation for
emotional distress requires a showing of physical manifestations.” Order at 10. In fact, Ford v.
Hutson holds that where behavior was extreme and outrageous, neither physical contact nor
physical manifestations were necessary:

Although ‘severe’ emotional distress is usually manifésted by ‘shock, illness or

other bodily harm,‘ such objective symptomatology 1s not an absolute prerequisite

for recovery of damages for intentional ... infliction of emotional distress.
Fordv. Hutson, 276 S.E.2d 776, 778-779 (S.C. 1981), quoting with approval the Restatement
(Second) of Torts, § 46, comment k. Indeed, Ford itself recognizes tihat emotional distress
without physical impact was already recognized in South Carolina: i“In Padgett v. Colonial
Wholesale Distributing Co., 232 S.C. 593, 103 S.E.2d 265 (1958), wie affirmed recovery of
damages for shock, fright, and emotional upset despite the absence o;f any physical impact
between the plaintiff and defendant.” Ford v. Hutson, 276 SE.2d 776, 778 (S.C. 1981). Using a
matrix restricted to gradations of physical touch to differentiate amoﬁg those suffering
psychological injury draws a distinction unrelated to the harm, and under South Carolina law is

an arbitrary differentiation. Class member recovery should not be eared to an arbitrary matrix of

physical touch but should be entitled to recovery based on the psychological injury, as is already

5
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permitted under South Carolina law.

That is for the direct injury category of class members. Consortium claimants have never
been restricted by a matrix related to physical touch, having always been recognized as entitled
to claims of “indirect emotional distress.” Hubbard and Felix, South Carolina Law of Torts, 2d
ed. (1997), at p. 43-44,. That history shows that a matrix of physicalztouch is an illogical means
of sorting out categories of class members for recovery for psychological injury. Victims should
share equally, and a distribution should be made of all allocated settlement funds. The operation
of the matrix, even as modified, benefits only the Diocese in minimiiing the proceeds paid to
victims, and in permitting settlement funds to revert to the Diocese. if the settlement is treated as
a $12 million settlement for purposes of calculating the class counsef’s fee, then the court should

order that all $12 million be paid to the victims.

6. The order errs at page 11 in discussing, and concluding, “The law simply does not
recognize a right of action of a parent to recover for the loss of consQrtium of achild. Inmy
view, whether the Glover verdict would have survived an appeal is very doubtful.” Essentially,
the court has concluded that consortium claimants are worth zero or ﬂlery little, as they have no
support in South Carolina law.

There are two problems with this conclusion. First, on what basis are direct injury class
claimants (the “primary class”) required to share a settlement pool \A/ith consortium claimants if
the consortium claimants have no cognizable claim? The order claims too much in derogating
the claims of consortium class members, and creates irretrievable cohﬂict among the direct
injury and consortium class members.

Second, and more fundamentally, this conclusion overlooks three hundred years of

6
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Common Law authority and a substantial number of South Carolina cases to the contrary.
Again, to quote Hubbard and Felix, South Carolina Law of Torts, 2d ed. at page 571 (1997):
There is no right of for children to sue for loss of parental consortium [citing
Taylor v Medenica]. However, there is authority for allowing a parent to sue for
loss of services (and perhaps companionship) of a child.”
Citing, as that authority, in footnote 76, Wright v. Colleton County School District, 391 S.E2d
564 (S.C. 1990), Tollerson v. Atlantic Coast Line R.R. Co., 198 S.E.§164 (S.C. 1936), and Webb
v. Southern Ry. Co., 88 S.E.297 (S.C. 1915). Webb is summarized by Hubbard and Felix as
“Defendant intentionally placed child in a dangerous work situation where he was injured.”
Hubbard and Felix, South Carolina Law of Torts, 2d ed. at page 571 n. 76 (1997). Pertinent to
this pleading, the opinion states, at 88 S.E. 299:
The mother was entitled to the services of her minor éhi]d. She was entitled to his
companionship, and was entitled to place him at work with some one that she had
confidence in, and put him to work in a business that was reasonably safe. The
defendant persuaded him to leave this occupation, carried a minor beyond the
state, and put him to work in a hazardous business without the consent of his
mother. He was seriously injured, and the evidence isiample to sustain the verdict
for actual and punitive damages. The defendant cannot send out agents acting
within the scope of their authority to entice minors away from their parents
without their consent and put them in a dangerous work and have them injured
without paying damages. ‘

But there are more South Carolina cases supporting claims by parents for injuries to
children than are cited even by Hubbard and Felix. Claims by parenfs for injuries, both
pecuniary and intangible, stemming from sexual misconduct with a child have long been
recognized in South Carolina decisions, and such claims have been recognized at Common Law
for over three hundred years. E.g., Rumler v. Gantt, 121 S.C. 117, 117, 113 S.E. 581, 581 (S.C.

1922) (“This action was brought for damages for loss of services of plaintiffs daughter and for

shame, humiliation, and mental anguish caused by the defendant's seaucing, debauching, and
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carnally knowing her.”); Villepigue v. Shuler, 1849 WL 2667, 34 SCL 462, 3 Strob. 462 (S.C.
1849) (“This was an action on the case for seducing and getting with child the plaintiff's
daughter.”). The concept was most recently approved in Manufacturérs and Merchants Mutual
Ins. Co. v. Harvey, 330 S.C. 152, 498 S.E.2d 222 (Ct. App. 1998), where insurance coverage was
found to exist for a parent’s claim when her children were sexually aﬁused as a result of alleged
negligence. There is no way to read Harvey without recognizing that a parent may make such a
claim. There would be no insurance coverage for a claim which was %not cognizable.

A parent’s right to assert claims for their own injuries after th;eir child is injured,
including injuries from sexual assault, was recognized- at Common Léw as early as 1653. E.g.,
United States v. Standard 0il, 332 U.S. 301, 311-312 and n.17, 67 S.Ct. 1604, 1610 and n. 17
(1947) (tracing to 1653 the Common Law Right of “the parent's right to indemnity for loss of a
child's services, including his action for a daughter's seduction.”).> An example of such a claim
at Common Law is Tullidge v. Wade, 95 Eng. Rep. 909, 909 (K.B. 1?69) (upholding father’s
damage award for his daughter’s seduction).

It is an ancient tradition, with Biblical roots. Deuteronomy 22: 28-29 (King James): “If a
man find a damsel who is a virgin, who is not bethrothed, and lay hoid on her, and lie with her,

and they be found; then the man who lay with her shall give unto the damsel’s father fifty

2 This is a direct, not a derivative, claim by the parents. E.g., Stewart v. State Farm Mutual
Automobile Ins Co., 341 S.C. 143, 156, 533 S.E.2d 597, 604 (Ct. App. 2000) (“Under South
Carolina law, unlike that of some other states, loss of consortium is an independent action, not
derivative.”); Manufacturers and Merchants Mutual Ins. Co. v. Harvey,330 S.C. 152, 498
S.E.2d 222 (Ct. App. 1998) (finding insurance coverage for a parent’s claim when children were
sexually abused); Berryv. Myrick, 260 S.C. 68, ,194S.E.2d 240, 242 (1973) (“loss of
services or consortium is an immediate rather than a delayed consequence of the defendant's
negligence or wrongful act causing physical injury to plaintiff's spouse, child, or employee . . .,”
quoting, 173 A.L.R. 755, When Statutes of limitations Begin to Run Against Action for Loss of
Services or Consortium. Emphasis added. ~
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shekels of silver . . ..” (emphasis added). Blackstone describes the ﬁusband’s~ right to make this
claim for a child’s “ravishment” as being a writ available to him, “in the same manner as the
husband may have it, on account of the abduction of his wife.” 3 Blafckstone, Commentaries on.
the Laws of England Ch. 8, p. 141 (1979 facsimile edition of the Flrst Edition of 1765-1769).

Nor is the claim unique to South Carolina, as Georgia, North Carolina, and Virginia, to
name but a few, recognize the Common Law right of parents to récofer intangible damages from
sexual assault of their child. It was a typical claim at Common Law. E g., Kendrickv.
McCrary, 11 Ga. 603, 606 (1852) (permitting parent’s claim for seduction of even an adult
daughter living at home and damages for the intangible “atrocious in{/asion of his household
peace™); Abbottv. Hancock, 31 S.E. 268,269 (N.C. 1898) (permittinég wife to maintain action
for daughter’s seduction); Kinney v. Lauchenour, 89 N.C. 365, 1883>WL 2531 (N.C. 1883)
(permitting claim by step-father for seduction of step-daughter); Briggs v. Evans, 27 N.C. 16, 5
Ired. 16 (N.C. 1844) (authorizing damages for father’s intangible “outraged feelings™); White v.
Campbell, 54 Va. 573, 573-574 (1856) (authorizing damages for inta;lgible loss of “the peace
and happiness of the injured father.”). One “A. Lincoln” successfullgr defended such a verdict in
the Supreme Court of Illinois in 1842, representing the father of a sec}uced daughter. Grable v.
Margrave, 4 111. 372, 1842 111 Lexis 9 (11l. 1842). The appellate couﬁ upheld the intangible
damage award to the father Lincoln represented.

The court errs and creates unnecessary conflict among classe% of class members by this
conclusion in the order that concludes that consortium claims have no legal foundation. The
order’s conclusion that the Glover verdict would “probably” not have survived appeal, thereby is
to be discounted, engages the court in speculation, without acknowlédging that those cases were

certified as a class, survived a series of motions for summary judgment, as well as survived

9
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directed verdict motions at trial. The three hundred year Common Law history in support of
such claims, which the order does not even address, bore heavily on those motions. The order
appears to reflect that class counsel has brought a claim which does nbt satisfy SCRCP 11, which
these objectors do not believe is the case, and creates an appearance that the parties are colluding
to minimize recovery for victims. |

The issue is actually pending before the South Carolina Supr'eime Court, and once that
case is decided an adequacy objection by any direct injury class meméber objecting to the
settlement will be ripe, regardless of the outcome of that appeal. If tﬂe appeal affirms the claim
then the amount paid to consortium claimants will be subject to challenge from the rationale in
the order for limiting the claims. If the appeal overturns the claim then the primary class
members will object to sharing a settlement fund with persons who have no claim.

Finally, if class counsel is unaware of the legal support for thé consortium claims for
parents, the court should reconsider whether class counsel is “inadequate fairly to protect” the
interests of the consortium class. SCRCP 23(d)(3). Alternatively, the court should reserve that

issue pending the outcome of the appeal presently in the South Carolina Supreme Court.

7. -Effect of Appeal. The order at pages 12 — 16 sets in motidn time limits applicable to
notice and claims, but makes no provision for the effect of an appeal Efrom the court’s order. No
provisions should be put into effect until any appeal is resolved, including the fees provisions, to
avoid having to later disgorge fees, from objections noted below. Until entry of final judgment,
the court retains authority to redefine or de-certify a class. E.g., In re: Unisys Savings Plan

Litigation, 1997 WL 230789 (E.D. Pa. 1997):

10
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even though a court enters a class certification order, “[u]nder Rule 23(c)(1), the
court retains the authority to redefine or decertify the class until the entry of final
judgment on the merits. This capacity renders all certification orders conditional
until the entry of judgment.” In re Gen. Motors Corp. Pickup Truck Fuel Tank
Prods. Liab. Litig., 55 F.3d 768, 792 n. 14 (3d Cir.), cert. denied sub nom.,
General Motors Corp. v. French, 116 S.Ct. 88 (1995).

Discovery of new facts, changes in parties (such as the class represeniatives), or changes in the

substantive or procedural law may each require reconsideration of earlier orders about

certification or how the class is defined. 1d., citing Manual for Complex Litigation, Third at §

30.18 (1995).

8. Notice. The order errs in not providing for a nationwide notice. Objectors’ counsel
had been assured by class counsél that a nationwide notice provision would also be included, not
simply notice through various state newspapers. Yet the order provides for notice only within
South Carolina. Given the number of people who move across state iines, some national means
of notice should be provided. The order errs in providing for only notice in South Carolina
newspapers. Publication in either the USA Today or The New YorkéTimes would seem

appropriate if the parties truly were interested in giving notice to potential class members.

9. The order has erred in awarding attorneys fees. A. Entry of final judgment has not
occurred. The order approves fees for class counsel as if final judgmént has been entered and
class counsel has recovered $12 million for abuse victims. That con%:lusion is clearly erroneous,
as no awards have yet been made for any class members other than the class representatives.
Awarding fees based on the potential award to class members is not a proper basis for an

attorney’s fee award. Only the actual recovery for class members, not a theoretical recovery for
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the class, ié a proper basis for assessing attorney’s fees, and only afteré entry of final judgment is
the fee issue properly addressed. SCRCP 54(d) and (e). SCRCP 23 does not provide for interim
awards of attorneys fee.

B. Class recovery is not yet known. The order is premature m awarding fees before any
victim has recovered an award The court should confront the fee awai:rd only when a class
recovery is finished. Alternatively, the order may approve the attornéy’s fee at this point only by
also ruling that the entire settlement fund of $12 million will be distributed to claimants, pro rata
or per capita, once the claims process is concluded. Should that modification be accepted then
counsel will have earned the fee as assessed by the court, and need nét wait for class distribution
to be paid. Otherwise, the calculation that the fee is 20.8% of the recbvery for all victims is
simply incorrect, and clearly erroneous in that it precedes any benefit to the class.

If the fund for the class is irrevocably $12 million, and will be distributed either per
capita or pro rata after the claims period, this objection will be satisﬁéd. If the “gross
settlement” turns out to be less than $5 million, for example, then the fee calculation would have
to be revised substantially, and counsel should not be restricted to 20;8% of the actual recovery
to the class, a sum which could be quite modest. If the “gross settlement” turns out to be $2
million then counsel will have recovered more than 100% of the accﬁmulated benefits to the
class. $12 million is only the maximum amount that the Diocese might have to pay. The order
provides, at page 15, that the Diocese is required to fund only an “inftial” fund of $4,540,000.
That may also prove to be the final fund, and only a portion of that $45 million fund may be
distributed, given the caps on class member recoveries. Exhibit A states that members who
remain in the class may “possibly” receive money from the settlemeht.

It is error to base an attorney’s fee on a potential result rathef than an actual result. The

12
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claims process should go forward and the fee calculated for approvalZafter the benefit to the class
is known, not on a hypothetical benefit that seems frankly to be remote. Again, unless the order
is modified to provide for a pro rata or per capita distribution of what% remains of the $12 million
potential pool for recovery. |

C. The order errs in providing for fees to be paid in ten days.z Unless the order is revised
to pay $12 million to all class members either pro rata or per capita a; the conclusion of the
claims process, no fees should be paid before all class members have%g been paid,.

D. The order errs in not setting forth if the fee is awarded on a contingency or lodestar

scheme, or a hybrid.

10. The orders errs in authorizing or permitting class represeritatives to be paid before the
class, and by different means. The order recites that class representatives have already been |
paid. Order at page 15, n. 7. To treat some class members outside of the class procedures raises
issues about those persons being representative of the class, acting m the interest of the class, and
acting so as to protect the class, and about whether claims of persons5 resolved prior to any claims
process then satisfy the definition of a class member. It would seem ?%those persons would
become persons whose claims are resolved, and make them ineligiblé for class inclusion. It also
suggests that the class representatives may have breached their dutieé to absent class members ‘by
being paid first, and through a different process (mediation) than apﬁlies to other class members
(arbitration). New class representatives may need to be appointed, si%jnce the class representatives
have no remaining claim.

Class reb,resentatives are often permitted to obtain a premiurrf for conducting the

litigation, and there is no objection to that concept. But the order does not disclose what the

13
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class representatives have already received beyond the general staterinent that they have
collectively been already created a fund of $460,000. The order should indicate to other class
members what each class representative was paid. And, as noted abéve, the class representatives
should not be paid outside of the very claims process that all other cléss members must
participate in, or by different criteria. Since that is a fait accompli, néw class representatives
should be named.

The order should also disclose if the class representatives ha’\ée paid attorneys fees from
their recovery, or if the attorney fee authorized includes class counsél’s time or actions for

individual clients rather than the class.

11. Psychological Assessment and Counseling. The order and exhibits do not indicate
who does these assessments and/or counseling. The order should indicate that it may be with a
therapist of the victim’s or family member’s choosing, to be reimburéed by the Diocese, not a

therapist dictated by the Diocese.

12. Exhibit A. The order errs in including persons abused by their parents or spouses.
As written, the class would include those persons abused by parents or spouses, which is
probably not an intended claimant. The first sentence should be two;sentences:

This action applies to 1) any person born on or before August 30, 1980; 2) who,
as a minor, was sexually abused; 3) at any time by any agent or employee of the
Diocese of Charleston; 4) who has not previously had any similar claim
adjudicated, resolved, or released. The action also applies to 5) the parent or
spouse of any such minor, 6) who has not previously had any similar claim
adjudicated, resolved, or released. 5
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13. Exhibit B. The order errs in setting two different birth dfates for claimants. The
definition of the consortium class includes the spouses and parents o%f victims who are not
eligible to participate in the victims’ class. The primary class is deﬁned as persons born before
August 30, 1980, whereas spouses or parents who may participate alg*e for those individuals born
on or before August 30, 1998. This may be a typographic error, but the notice needs, above all,
to be accurate. Documents to be sent to the class need to be preparezd with care. The notice the
court has approved needs clarified.

The definition of “sexual abuse” is obviously taken from a clfiminal statute. Many
aspects of abuse do not neatly fit the legalistic definition, and many putative class members may
not understand it. Notice to potential class members should be clear and readily understandable.

If there is no way to avoid that definition, the notice should include “You should consult with a
legal professional if you are uncertain about the meaning of ‘sexual abuse’ as applied to you or
your spouse or child.” |

The order states that if there is a dispute about whether a c;laim 18 bona fide, the
claimant will have a chance to prove their claim, but does not set foréth a procedure on how that
will occur, except to say on page 3 of Exhibit B that the arbitrator has sole and final
determination of the sums to be awarded, and in Exhibit H that the airbitrator alone determines if
a person is a member of the class. Page 3 of Exhibit B states that thei: claim proceedings are
confidential. Page 4 of Exhibit 4 provides for psychological counsel’; which can be used in
support of the claim but deprives the Diocese of that information. In order for claimants to make
an informed decision on whether to participate in the class, the noticé should include that
information on each aspect, since to submit the question to the arbitxfdtor requires a waiver of

appeal, and it is not clear from the forms if the Diocese can raise objections if it does not receive
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al documents for claims.

The order errs in using a matrix of physical touch as the or;ly means of separating
subclasses of primary class members. Objections to the matrix are néot restated here. The court’s
ruling to date is sufficient to submit those issues to an appellate couﬁ as a means of sorting out

hard and fast subclasses of members of the primary class.

14. Exhibit C. The order errs in requiring Social Security Numbers for claimants, an

unnecessary intrusion as a routine request. If it is needed to identify records or for another

purpose, a provision can be made to that effect. The identity of their parents or spouses should

be requested only if those persons have made a claim.

15. Exhibit D. Same concern as to Social Security Numbers;.

The order and Exhibit errs in making no provision for parent claims if siblings have
been molested. Does each parent get $20,000 for each of their children who have been abused,
orisa parent who is unfortunate enough to have two or more of thei%r children abused by their
priest only entitled to the same amount as a parent who only had oné child abused? Assuming,
of course, it is conceded that a parent’s claim is cognizable, which the order at present disputes,

even while proposing to make payment to parents for such claims.

16. ExhibitF. The form includes a voluntary waiver of éppeal rights prior to the
victim knowing whether they are considered by the arbitrator to be a class member. It should
preserve that right until that determination is made. If the arbitrator determines that a person is

not a member of the class, that person should revert back to opt-out Status as of the date the first
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class suit was filed.

Conclusion

The order should be modified in the particulars as noted above. Objectors request

notice of any order entered by the Court and proper notice of any hearings for these objections.

Respectfully suﬁimitted,

Gregg Meye
39 Broad Street, Suite 300
Charleston, S.C. 29401

843-720-8714

Attorney for putative class members
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

R S

COUNTY OF DORCHESTER FIRST JUDICIAL CIRCUIT

CASES NO. 06-CP-18-1310
06-CP-18-1311

06-CP-18-1636
John Doe #53, John Doe 66, John Doe 66A,

John Doe 67, Jane Doe 1, Jane Doe 2,
and Rachel Roe, individually and as
representatives of classes of people
similarly situated,

Plaintiffs,
Vs.
The Bishop of Charleston, a Corpora tion

Sole, and the Bishop of the Diocese of
Charleston, in his official capacity,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

Memorandum In Support of Motion to Alter or Amend

Counsel for class objectors has seen class counsel’s contention that the Diocese is
colluding with “parties who seek to disrupt the Settlement.” This can be a reference only to the
class members who have raised objections, but we would note for the Court’s attention that at no
time have the class members stating objections sought to “disrupt” the settlement. Class
members stating objections have sought to expand the recovery for victims of sexual abuse, and
nowhere in the pleadings is there a request that the court disapprove the settlement. The most we
have requested are modifications that would result in greater recovery for victims of the sexual
abuse, both the direct victims class and the consortium class, but do so without increasing the

funds committed to the settlement by the Diocese.
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As was apparent at the March 9 hearing, it is class counsel’s style to make personal
attacks, and we accept that reality without reciprocating it. We do not believe it advances a
resolution of the merits to do so. Our concern has been the merits of the court’s order, which we
believe contains unnecessary problems for various individuals who are undisputedly included
within the class definition, as even class counsel acknowledges in his pleading. The motion we
have filed addresses those concerns.

Class counsels intensity, of course, likely derives from class members objecting to class
counsel being paid a final attorney’s fee at this point. It is regrettable, for example, that class
counsel is so intense and so demanding on the issue of attorneys fees that it lends itself to, if not
creates, the appearance that this case was brought to garner a large attorney fee with benefit to
the class only an afterthought. That appearance could not exist but for the demand for payment
of an attorney’s feg that is far more than the class is likely to actually recover, and for immediate
payment of that disproportionate fee, far ahead of the timetable for when class members will
receive compensation.

As to the unsupported (and absurd) claim of collﬁsion, note that the Diocese objects to
the settlement being made a full $12 million to victims, demonstrating that the Diocese does not
expect to ultimately pay out $12 million in this settlement, and class counsel objects to his fee
being assessed based on the actual recovery to victims, demonstrating that class counsel also
does not expect that $12 million, or anything close to it, will be disbursed to victims once claims
are made. So it appears no counsel who negotiated the settlement believe that anything close to
$12 million will actually be paid to victims, yet the recovery to the class is diminished by an
attorney’s fee predicated on a $12 million payout and the Diocese has received the public
relations value of posturing as if it is paying as much as $12 million.

2
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These issues could have been avoided with a more prudent approach by class counsel to

the attorney’s fees issues.

Conclusion

Counsel are usually most helpful to the court when they calm down, analyze the issues,
and advocate on the merits rather than by personal attack. Perhaps it is too much to hope for
given the personalities involved in this action. The court’s order has created far more issues than
it needs to towards resolving the problems of this settlement. This brief memorandum addresses
only one. Class objectors are attempting in their motion to alert the court to those unnecessary
issues so they can be cured. Objectors are not trying to “disrupt the Settlement,” but to keep it
from being delayed by a trip through the appellate courts. The present order, if unchanged,

makes an appeal inevitable when an appeal might be avoided.

Respectfully submitted,

Gregg MeVet
39 Broad Street, Suite 300
Charleston, S.C. 29401
843-720-8714

Attorney for putative class members
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

John Doe #53, John Doe 66, John Doe 66A
John Doe 67, Jane Doe 1 and Jane Doe 2 and
Rachel Roe individually and as
Representatives of a class of people
similarly situated,

Plaintiffs,

V.

The Bishop of Charleston, a Corporation
Sole, and The Bishop of the Diocese of
Charleston, in his official capacity,

IN THE COURT OF COMMON PLEAS

N N N N e S N’ N’ S S N S S N N N

06-CP-18-1310
06-CP-18-1311
06-CP-18-1636

PETITION TO APPEAR AS

AMICUS CURIAE

NOW COMES THE SOUTH CAROLINA VICTIM ASSISTANCE NETWORK

(“SCVAN?), by and through counsel, petitioning the Court to appear in this action as amicus

curiae in order to point out to the Court numerous and serious problems with the purported

resolution of this class action case brought allegedly on behalf of victims of sexual abuse by

Catholic priests and other employees of the Diocese of Charleston.

The problems will be addressed herein, but preliminarily, the purpose of this petition is to

bring to the attention of the Court, and hopefully the appellate courts of South Carolina, the

grievous and offensive collusive nature of this settlement between the Bishop of Charleston; his

general counsel Attorney Peter Shahid; some of the class counsel, particularly Attorney

Lawrence Richter and his law firm; and possibly a Circuit Court judge.
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In an effort to adequately advocate for the victims in this matter, SCVAN, with its long
and rich history of fighting for crime victims across South Carolina intends to bring as much

attention to this matter as possible in order to prevent these victims from being revictimized.
In support of this Petition, SCVAN would show the Court the following:

1. The South Carolina Victim Assistance Network, a 501(c)(3) organization, has been
providing services and advocacy for victims of crime since 1984. It provides victim
services, trains victim advocates, publicizes victim issues, and through its affiliate The
South Carolina Crime Victim Legal Network provides direct pro boro representation to
crime victims in criminal proceedings.

2. The Diocese of Charleston has a long and disturbing history of enabling and protecting
pedophile priests in Charleston and other areas of South Carolina.

3. The Bishop Robert Baker who oversaw this collusive settlement has on at least one
occasion sought to reinstate to active ministry a priest who admitted to sexually
molesting a 10 year old girl.

4. The Bishop’s general counsel Attorney Peter Shahid participated in that effort and sought
comment from the victim’s family as part of the Bishop’s deliberative process.

5. The fact that a Catholic Bishop was entertaining the notion of placing a pedophile priest
back into active ministry reveals that Bishop’s intent to create opportunities for the
pedophile priest to assault more children, in spite of his hollow public words which
pretend to express sorrow for victims.

6. The Bishop’s further words about justice for victims are clearly demonstrated to be false

by this purported settlement which is among the worst of its kind in the United States of
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America and was brought about by collusion between him, his general counsel, some of
the class counsel, and potentially a Circuit Court judge.

7. Victims of sexual abuse have a difficult time trusting people. For that reason, it is
imperative that they clearly understand the background of who is ‘making deals’ for
them, and about potential personal (and professional) conflicts of interest of that person
or persons. In his Affidavit in support of class counsel’s request for a $2.5 million fee,
that was to be paid before any claimant even got to file a claim, Attorney Lawrence
Richter states the following:

“My relationship with the Diocese of Charleston is lifelong. Since birth I have
been a practicing catholic. My first twelve years of education was received in the
catholic schools of Charleston. I am a graduate of Christ the King and Bishop
England High School. My children are all Bishop England graduates. For many
years I and my family have been active members of St. Mary’s Church, and I
have functioned in many capacities there including as Eucharistic Minister and
Lector (positions now referred to as “Extraordinary Ministers™). | have many
close ties and lifelong relationships in the catholic community and have enjoyed
friendships with many priests and bishops of the diocese.”

8. Mr. Richter offers this statement to the court after he has entered into the deal with his
friend the Bishop, and after he has had the case transferred to a court of his choosing
where he could receive approval of the deal pursuant to the scheme agreed upon by the
parties.

9. During the course of this litigation, Richter has served in his official capacity as an

Extraordinary Minister of the Diocese on at least one occasion, at a funeral.
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10. Nowhere in any notice to any of the absent class members, or any other class members,
is this information about Richter’s close, deep and lifelong relationship to the supposed
adverse party provided to the victims of sexual abuse perpetrated by priests and
employees of the diocese, some of whom might have been friends of Mr. Richter. This
constitutes a conflict of interest set forth in Rule 1.7 of the South Carolina Rules of
Professional Conduct, and this information should have been provided to all class
members prior to the time they were required to decide whether to participate in the deal
that Richter had struck with his friend, the Bishop, but it was not.

11. It is axiomatic that a victim of sexual abuse should know that the person who purports to
represent his or her interests is, in fact, an Extraordinary Minister of the very Diocese that
is supposed to be the adversary in the litigation. This is especially true in light of the
unusual and extremely questionable conduct in this case.

12. The billing records of The Richter Law Firm contain numerous questionable, and
unethical, entries. These entries either were not adequately reviewed or were not
reviewed at all by Judge Diane Goodstein when she approved the $2.5 million fee
requested. Some examples of these entries include, but are not limited to, the following:

e A single lawyer billing for more than 24 hoursin a sihgle day, always by
Attorneys Larry Richter and his partner David Haller. This is done on
numerous occasions, including numerous entries for 30 and 40 hours, and
other entries of 51.5, 60, 80, and a whopping 92 hours in a single day!

e The 92 hours in a day occurred on the day following one of the 80 hour

entries.
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e An attorney sending himself an e-mail 55 times in one night, and charging
0.5 hours for each transmission for a total of 22.5 hours, even though the
e-mails were apparently sent simultaneously at midnight.

e An attorney billing 10 hours on the 30™ of virtually every month for about
three years for “Oversight and Review”, including in 2004 and 2005,
billing on February 30" a day that does not exist on regular calendars.

e A great percentage of the hours used to justify the unreasonable $2.5
million fee predate the filing of the class action suit and were expended
pursuing individual cases, and for which it is believed the lawyers may
have already been compensated.

e No time entry for The Richter Law Firm is smaller than one half hour and
all entries larger than a half hour are all in whole hour increments.

e A great deal of the time billed is to effectuate the inexplicable transfer of

Charleston County cases to Dorchester County after they were settled in

order for Judge Goodstein to handle the cases exclusively, to further the
collusion being perpetrated on the court by the Bishop of Charleston, his
general counsel Attorney Peter Shahid and The Richter Law Firm.

13. These cases were originally filed in Charleston County, where they belong. Two of the
cases were filed in May and August of 2005. Attorney Richter says in his Affidavit in
support of the $2.5 million fee that he first met with the Bishop about this matter in
October 2005. Two months after that, a class action complaint was filed.

14. Six months later, in June 2006, all of these pending cases were settled by way of

mediation, in Charleston.
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15. As part of the deal, the parties agreed to move the cases out of Charleston County and
Attorney Larry Richter was given the sole authority to choose the venue. He chose
Dorchester County.

16. Judge Goodstein, who presides in Dorchester County, and her husband are personal
friends of Attorney Larry Richter.

17. When challenged as to why the cases were in Dorchester County, Richter’s only response
was, “Have you ever tried to get a motion scheduled in Charleston County?” He
apparently believed, or must have known, that his friend would schedule motions for him
promptly, which she in fact did.

18. Nothing in the public record demonstrates that there was ever a delay or difficulty in
getting motions heard in Charleston County when the cases were pending there. In fact,
what the record shows is that class counsel failed to file motions that should have been
filed and heard in the cases before they were transferred to Dorchester County as part of
the deal between the lawyers.

19. Apparently as part of the deal, the parties then set about on a course of conduct to mislead
the court in Charleston County and transfer the already settled cases to Dorchester
County, where in one of her first official acts in the cases, instead of questioning why
settled cases were being refiled in her court, Judge Goodstein signed an Order declaring
the cases as complex and assigning exclusive jurisdiction of them to herself.

20. At no time while the cases were pending in Charleston County did class counsel seek

designation of the cases as complex or certification of the class pursuant to Rule 23

SCRCP.
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21.

22.

23.

In effectuating the transfer of the cases, the lawyers filed cases in Dorchester County on
behalf of the clients who had already settled their cases in Charleston County. Then, two
months later, they provided Consent Orders of Dismissal to a Judge in Charleston County
to dismiss the still pending Charleston County cases. There is nothing in the public
record that indicates that the Bishop or the lawyers ever alerted the judge in Charleston
County that the cases were settled OR that they had already been refiled in Dorchester
County. There is also nothing in the public record that indicates that class counsel
complied with Rule 23 SCRCP to show to the court how the rights and interests of the
absent class members were not adversely affected by the dismissal of the cases.

This is interesting in light of time entries for The Richter Law Firm which show that a
Consent Order to Change Venue was worked on but apparently never presented to a
judge. These time entries were used, however, as part of the time submitted to justify the
unreasonable $2.5 million fee.

Judge Goodstein tentatively approved the class settlement in January, 2007. She did so in
spite of the fact that the class representatives were not proper representatives in that their
claims were already settled, and they would not have to subject themselves to the
arbitration process that all other class members were compelled to engage in after
surrendering all rights of review and appeal. She merely put the court’s imprimatur on
the deal that had been struck between the Bishop, his lawyer and his Extraordinary
Minister, Attorney Larry Richter, prior to the cases being moved from Charleston to her

court, without any serious analysis or judicial oversight.

24. Notice that was provided to absent members was not adequate. Notice was published

only in South Carolina papers, in spite of representations by class counsel that it would be
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25.

26.

27.

28.

nationwide. Providing notice only to South Carolina residents ignores the reality, and the
Bishop’s own experience, that many victims of his priests’ sexual deviancies move out of
South Carolina. Judge Goodstein did not order any notice outside of South Carolina.

In fact, in the known record, there is not a single instance of Judge Goodstein taking issue
with any aspect of the deal. Further, when significant errors and deficiencies were
brought to her attention by way of proper objections to the deal, she responded by
punishing the lawyer who filed them and his clients, even though the objections resulted
in material and beneficial changes to the class.

In response to the material changes to the class settlement brought about by the
objections, class counsel always responded that the deficiencies were ‘scrivener’s errors’.
The only time Judge Goodstein expressed any concern at all about the deal was when she
ordered a solicitor to conduct an investigation regarding a document that was brought to
her attention from the Diocese’s files. It was an opportunity for her to utilize her judicial
authority to insure that a fair and thorough investigation was conducted on behalf of the
victims in this matter. In the end, however, she was satisfied when the solicitor reported
back that he had spoken with someone in Massachusetts and with the general counsel of
the Bishop, Attorney Peter Shahid, who as mentioned above had already been involved in
trying to move a pedophile priest back into active ministry, and was to be transferred to
another part of the country. Such a woefully inadequate investigation should not have
been countenanced by this Judge. But, she apparently was satisfied and got the deal back
on track.

It is not known at this time how many claimants entered into the arbitration process, or

how much their total awards were, but the end result is very curious, and apparently the
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29.

Bishop, the lawyers, and the arbitrator, will say entirely coincidental. From a total
potential pool of $12 million, the $2.5 million attorneys’ fee and approximately $100,000
in costs was paid first. The Diocese entered into a separate agreement with some of the
objectors’ counsel (negotiated by the undersigned) to resolve their claims outside of the
class action process for a total of $1.4 million.' So, the arbitrator, who mediated the
original agreement, and who also mediated the side agreement with the objectors, knew
that anything over $8 million total to the claimants would require the Bishop to go back
to Rome for more money to pay the side agreement with the objectors. He knew this was
an issue of great concern for the Bishop. At the end of the arbitration process, while the
exact amount of awards is not known, it is “very close to the limit, very close” according
to the arbitrator. It may be a coincidence, but it certainly is a convenient one for the
Bishop, his lawyer and his Extraordinary Minister.

It is interesting that all activity has now come to a halt in this class action case even
though it was ‘days away’ from conclusion in February and a final proposed Order was
reportedly submitted to Judge Goodstein in March. Apparently the parties and Judge
Goodstein are waiting for the unrelated objectors’ case pending in Charleston County to
be transferred to this court before concluding the class action. The Diocese and its
lawyer have filed a motion to have that case transferred to this court, and Judge

Goodstein has made inquiry as to why that case is not in her court.

! The Bishop and his lawyer have refused to abide by this settlement and have required these objectors to file
litigation in Charleston County to enforce the settlement. That agreement specifically provides that the monies to
fund that settlement are not part of the $12 million pool, but the Bishop did hope to use surplus funds from the $12
million in that case. So, it was in his interest to have the class claimants’ total awards not exceed $8 million.
Interestingly, the Bishop and his lawyer have filed a motion to have that case moved from Charleston County to
Judge Goodstein’s court in Dorchester County. That motion is currently pending. The undersigned is counsel of
record in that case.
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30. The rights of the class members, except for the class representatives, have been adversely
impacted by this collusion between the Bishop, his lawyer and his Extraordinary
Minister. Many victims who participated in the claims process were dissatisfied with the
awards, but they had to relinquish any appeal or review rights before they could make a
claim.

31. All of the above is clear evidence that something very disturbing is at the very heart of
this ‘deal’. An independent review of all of the above should be undertaken prior to any
final orders being signed in this matter.

32. SCVAN does not seek to undo the financial compensation to the victims who have
received it. Rather, it seeks to have the court determine a more reasonable fee for class
counsel and to distribute the balance, once disgorged, to the victims on a pro rata basis,
or to be used to compensate any additional victims who might come forward as a result of
reasonable notice to absent members. Further, the Diocese should be compelled to pay

the balance of the $12 million pool to the victims. Justice requires nothing less.

WHEREFORE, THE PETITIONER SCVAN seeks amicus curiae status with this court
to further develop and point out serious problems with ‘The Deal’, and the handling of it by
the judge who took exclusive jurisdiction of the case for her personal friend. At a minimum,

the following should occur prior to Judge Goodstein signing any more Orders or taking ANY

further action in this matter:

1. Judge Diane Goodstein should recuse herself from this matter immediately;
2. A different Circuit Court Judge should appoint substitute class counsel, or at least
a guardian for the victims, to review all of the matters pointed out herein and take

all appropriate steps to protect the interests of the victims who have been

10
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adversely impacted by this collusive deal struck between the Bishop and his
Extraordinary Minister;

. Notice should be given nationwide about this deal so that all interested absent
class members can participate if they choose to;

. The victims who have already participated in this deal’s arbitration process should
be given actual notice of the irregularities set forth herein so they may seek legal
counsel, other than the Bishop’s Extraordinary Minister, to be advised about their
rights;

. The lawyers presently at or formerly at The Richter Law Firm, specifically Larry
Richter and David Haller, should self report themselves to the Office of
Disciplinary Counsel for their unethical billing practices and for collusion;

. Attorney Peter Shahid should self report himself for turning a blind eye to the
unethical billing practices of The Richter Law Firm, for failing to fulfill his
mandatory reporting obligation under the Rules of Professional Conduct, and for
collusion;

. Judge Goodstein should self report herself to the Commission on Judicial
Conduct, a panel of which she is a member;

. The balance of the $12 million settlement pool should be paid into an escrow
account free of the control of the Bishop, his Extraordinary Minister, or anyone
else affiliated with this deal.;

. Class counsel should disgorge all of the $2.5 million fee it received and it be

placed into an escrow fund free of the control of the Bishop, his Extraordinary

11
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Minister, or anyone else affiliated with this deal, until an independent analysis
may be done and a more reasonable fee awarded;

10. The entire claims process should be subjected to an independent review, including
the matrix which was utilized to determine compensation to the victims, which
was the product of the collusion between the Bishop, his lawyer and his
Extraordinary Minister;

11. The claims process should be reopened and notice given nationwide so other
victims may learn of it and participate in a modified process if they so choose;

12. If any of the $2.5 million attorneys’ fee is determined to be excessive, those funds
should be distributed to the victims in the class on a pro rata basis;

13. Such other relief and participation as the court may grant to this amicus.

RESPECTFULLY SUBMITTED,

David Flowers, SC Bar # 15072
P.O. Box 8359

Greenville, SC 29604
864-421-0036

Attorney for Petitioner SCVAN

Date:‘gm /9,/ ZOOK
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State of South Carolina o ECORL County of Dorchester
For The Tst Judicial Circuit

or i i 1 2: 14
in The Court of Common Pleas s AY 1) PR 2 2006
{150, e Case # 2003-cp-18-1310
Chint 0 Case # -18-1
DORCRES i OURTY se gﬁ.{i-cn 8-131
John Does' #66 #66a
Case# 2005-cp-10-2053 et al
v
Bishop of Charleston et al

Motion for Past-Award Fairness Hearing

1 have sent a copy of this motion to both Dorchester County and Charleston
County, for Judge Nicholson. { don't know where these cases belong now. Some
cases from the class action have been assigned to Judge Nicholson . According to
the Clerk of Court in Charleston County, said cases have not been consolidated.

| am the person Identifled as John Doe #66 (SEE ATTACHMENT)in the civil action
filed in Charleston County as 2005-CP-10-2053. My name s listed in the
mediation agreement that apparently became a class action in these cases, which
remain open. | am a member of the class and a class representative, and was
formerly represented by Mr. Lawrence Richter and his law firm, unti! they
abandoned me. He is not representing me now.

The class action has not had a post-award fairness hearing. | did not know that
until recently. The class action remains an open case.

In any post-award fairness hearing class counsels fee should be reviewed in

regard of the actual class recovery as well as the orders approving his fes. It

is my understanding that class council took more money than the court authorized
him to take from victims of child spiritual/sexual abuse. No court has reviewed
that allegation.

Class counsel stopped looking out for my best intesest as a class member a long
time ago. If needed the court should hire a trustee attorney, Desa Ballard, who
appears to be familiar with the class action.

If not her then then someone else to advise the court and PROTECT the interests
of the class. | am not a lawyer and can not accomplish that. | can only tell the
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court that there has never been a post-award fairness hearing. It appears that
the fees exceeded the $2.5 million approved by orders of the court. Any
unauthorized monies should go to the class members as well as victims who did
not get notice of the class action.

The amount of the attorney fees should also be viewed In light of actual benefit
to the class members,

This review should also consider the number of victims deliberately excluded by
Lawrence Richter and his firm.,

CONCLUSION

A post-award fairness hearing should be made of the class action settlement and
class counsels fee.

Respectfully submitted,

5-1t- lg
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIRST JUDICIAL CIRCUIT

CASE NO.  2006-CP-18-1310
2006-CP-18-1311

2006-CP-18-1636

N N N

COUNTY OF DORCHESTER

John Doe 53, John Doe 66, John Doe 66A,
John Doe 67, Jane Doe 1 and Jane Doe 2
and Rachel Roe individually and as
representatives of a class of people
similarly situated,

Plaintiffs,
V.
The Bishop of Charleston a corporation
Sole, and The Bishop of the Diocese of

Charleston, in his official capacity,

Defendants.

N N N N N N N N N N N N N N N N

Motion to Intervene

Pursuant to SCRCP 24, class members Julie McDonald and Richard McDonald move to
intervene in this action to respond to and join the 2016 motion by class representative John Doe
66 for a post-award fairness hearing (which has never been heard) and to independently move for
a post-award fairness hearing. According to the court’s docket, no action has been taken to grant
or deny the 2016 motion for post-award fairness shearing filed by John Doe 66, and no order has
closed the case.

Grounds for intervention are that the McDonalds participated in the class action and
obtained a recovery. Within three years of this motion the McDonalds discovered that class
counsel breached duties to them by fraudulently concealing from them material information
about class counsel’s representation of the McDonalds and class counsel’s breach of fiduciary

duty to the McDonalds, set out more fully in the exhibit attached to this motion.

1
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Pursuant to SCRCP 24(c¢), attached as an exhibit to this motion is a pleading setting forth
the claim for which intervention is sought and information about what was fraudulently
concealed from the McDonalds and from the court then reviewing the class action settlement.

Conclusion

The McDonalds should be permitted to intervene and the court should take up their

motion for a post-award fairness hearing.

Respectfully submitted,

S e

Gregg Meyers, SC Bar No. 9908
217 Lucas Street Unit F-1

Mt. Pleasant SC 29464
843-324-1589
attyem@gmail.com

Attorney for the Plaintiffs
August 29, 2022
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE FIRST JUDICIAL CIRCUIT

CASE NO.  2006-CP-18-1310
2006-CP-18-1311

2006-CP-18-1636

N N N

COUNTY OF DORCHESTER

John Doe 53, John Doe 66, John Doe 66A,
John Doe 67, Jane Doe 1 and Jane Doe 2
and Rachel Roe individually and as
representatives of a class of people
similarly situated,

Plaintiffs,
V.
The Bishop of Charleston a corporation
Sole, and The Bishop of the Diocese of

Charleston, in his official capacity,

Defendants.

N N N N N N N N N N N N N N N N

Response to Join 2016 Motion by John Doe 66
For Post-Award Fairness Hearing and,
Pursuant to SCRCP 23(d) to Appoint New Counsel for the class

Class members Julie McDonald and Richard McDonald join the 2016 motion by class
representative John Doe 66 for a post-award fairness hearing and move for such a hearing in
their own regard, after a reasonable period for discovery.

This class action litigation has never been concluded, let alone properly concluded,
despite a 2009 order of the South Carolina Supreme Court that should have concluded it in 2009.
No review has yet been made by any court of the propriety of the conduct of class counsel in the
class action and in implementing the class action settlement. Substantial evidence that class
counsel breached their duties to the class has been discovered by the McDonald class members.

Class counsel is plainly conflicted in representing the best interest of the class. Not only

does John Doe 66 allege that he is no longer being represented by class counsel and was

1
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“abandoned” by class counsel, he alleges that class counsel charged fees not authorized by any
court order, meaning in excess of the $2.5 million fee awarded by the court, and deliberately
excluded class members, an excess fee allegation the McDonalds can confirm. The McDonalds
join those allegations and can confirm that unauthorized fees were charged each of them..

As documents reflect, each of the McDonalds was charged by class counsel a 20% fee
over and above the court-awarded fee for class counsel, and each was charged that fee without
any disclosure that class counsel had already been awarded, and paid, both the $2.5 million fee
awarded by the court and a contingent fee never disclosed to the court.

No order authorized the 20% additional fee charged the McDonalds.

Additionally, it is now known that class counsel and the Diocese cooperated to (a) judge-
shop, to move class action approval from Charleston County judges to a Dorchester County
judge with long social ties to class counsel, (b) made substantial misrepresentations of fact to
gain class settlement approval, (c) proposed implementing the settlement so as to place class
counsel’s personal financial interests ahead of those of the class, (d) accelerated class counsel’s
fee award ahead of any benefits being paid to class members, and (e) withheld from the circuit
court that the Diocese had already paid to class counsel (in November 2006) a contingent fee for
class counsel’s work on the individual cases encompassed within the class action for those later
designated as class representatives.

The time records submitted to the circuit court to support class counsel’s fee request were
not only inherently fraudulent (with many days in excess of 24 hours) but were almost entirely
fraudulent in that nearly all of the time submitted in support of the fee award had already been

paid for by a contingency fee payment from the Diocese for the individual cases which led to the
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mediate class settlement in 2006. That payment was made by the Diocese on November 20,
2006, yet was never disclosed to the circuit court.

Among other things, a post-award fairness hearing should require class counsel to
disclose all fees charged class members, to be assessed in light of the actual recovery by class
members and the orders which governed class counsel’s conduct. The total sum charged class
members without any supporting order is conservatively estimated to exceed $900,000, without
regard to the fraud accompanying the $2.5 million fee. Documents reflect that Julie McDonald,
for example, was charged a fee of $4,000, representing 20% of the payment obtain for her
through the class settlement, but no disclosures were made to her about class counsel’s conflicts
of interest, the collusion in the class action, or of the fees already paid to class counsel (either the
contingent fee that had been paid of the court-awarded fee that had been paid).

Discovery will gather additional information about the breach of duties by class counsel
and the fraud on the court. Among the proof we expect to be able to present in a post-award
fairness hearing so the court may review, for the first time, the collusive conduct involved in
moving the class settlement to a shopped-for judge, the misrepresentations made to get the class
settlement approved, the misrepresentations made to get the fee approved, and the actual
performance of class counsel in implementing the class settlement are the following facts that are
now known:

1. The class action settlement (reached in June 2006) was collusive, having been
reached seven months after the class action was originally filed (in December, 2005,
in Charleston) without a single motion decided or a single deposition having been
taken. Instead, it was the product of an October 2005 meeting in which class counsel

proposed to his own Bishop a class action as a means of “obtaining universal peace”

3
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for the Diocese for sexual abuse claims, a secondary priority after the first priority of
the class settlement: the fee obtained for class counsel. As opposed to a proper object
of a class action: for class counsel to obtain a maximum recovery for sexual abuse
victims. No class action has been filed prior to that meeting with the Bishop.

. After the June 2006 class settlement was reached, the colluding parties ignored
SCRCP 23 and judge-shopped so as to transfer class settlement approval away from
Charleston County judges (where the class action case was pending and resolved) to
move the class settlement oversight to a particular judge in Dorchester County, a
judge with long personal and professional ties to class counsel. The shopping process
is partially reflected in the public record.

That desired circuit judge agreed to be shopped-for by the parties to the collusive
class settlement.

Reflecting the collusion of the class settlement, no publication to the class ever
informed class members of (a) the collusive origin of the class action, (b) the
collusive agreement to judge-shop to select the circuit judge willing to be shopped-for
to oversee the class settlement, (c) class counsel’s life-long ties to the Diocese, (d)
class counsel’s ongoing functions for and on behalf of the Diocese (even during the
class action) as “Extraordinary minister” (the phrase used by class counsel), (e) class
counsel’s allegiance to, and deference to, the Bishop of the Diocese at the expense of
the class they purported to represent, (f) the priority that class counsel’s allegiance
held over and above the interests of the class members, (g) that class counsel had
already been paid a contingency fee for work done for the four individuals deemed

class representatives in the 2006 class settlement, (h) that class counsel participated in

4
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8.

a separate settlement process in which objectors to the class action got better
settlement terms than did class members, or (i) that class counsel or his clients
contributed $100,000 to fund those better settlement terms for objectors to the class
action.

By order of October 17, 2006 the shopped-for judge designated the action as
complex, and assigned the matter to herself.

Further reflecting the collusion of the class settlement, the class was never informed
that (according to class counsel), between October 2006 and January 2007 the Bishop
objected to giving nationwide notice to the class members who lived outside of South
Carolina, saying (according to class counsel) that the proposed nationwide notice was
“too expensive.” The notice originally proposed was newspaper advertising once a
week for six weeks nationally (via USAToday) and locally in newspapers in and
around South Carolina. According to class counsel, when the Bishop objected to
nationwide notice, class counsel accommodated his “adversary,” at the expense of the
out of state class members class counsel represented, by agreeing to eliminate notice
that would run outside of South Carolina as originally proposed in the form of notice
to be published each week over a six-week period in US4Today.

Eventually, after misrepresentations to the court by the Diocese and class counsel as
to how class members who got no notice would be treated, the notice program was
further reduced, by agreement, from publication over a six-week period to publication
over a three-week period.

No notice to the class ever informed class members that class counsel deliberately

disadvantaged class members to accommodate a request of class counsel’s Bishop.

5
Record on Appeal - 2391

0TET08TAD9002#3ASVYD - SYI1d NOWINOD - 431S3IHDHOA - INd 07:S 62 Bnv 220z - a31id ATTvIINOY 10313



9.

10.

11.

12.

13.

14.

Also reflecting the collusion of the class settlement, no notice to the class ever
informed the class members of the conflict of interest represented by class counsel’s
ties to the shopped-for judge.

Class oversight and approval by the court was falsely implied to be an independent
process when it was not.

By order signed January 19, 2007, the shopped-for judge ordered that the class
settlement was “preliminarily approved, subject to the objection period and Fairness
Hearing as set out in this order.” The fairness hearing referred to in that order was
held in March 2007, and additional orders in July and August 2007 concluded issues
which arose from that March Fairness Hearing. After the August 2007 order the class
action settlement was authorized to proceed, and a modified notice was published to
the class.

In February 2007 class counsel submitted blatantly false and inflated records of time
and expenses supposedly incurred in representing the class. In those records class
counsel claimed many “workdays” on behalf of individuals later identified as class
representatives which exceeded 24 hours and at times exceeded many multiples of 24
hours.

Reflecting the parties’ collusion, the Diocese made no opposition to the blatant fraud
in class counsel’s time records.

Reflecting the judge-shopping process and the collusion of the parties, the shopped-
for judge made no review of the blatant fraud within those time records, even after it
was explicitly pointed out to her by proposed intervenors and objectors to the class

action.
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15.

16.

17.

18.

19.

Class counsel submitted an expert’s affidavit that contained material false statements
of fact.

Reflecting the parties’ collusion, the Diocese made no objection to those material
false statements of fact.

Reflecting the judge-shopping process and the collusion of the parties, the shopped-
for judge made no review of the material false statements in the expert’s affidavit,
even after those false statements were explicitly pointed out to her by proposed
intervenors and objectors to the class action.

The colluding parties fraudulently withheld from the shopped-for judge that in
November 2006, more than three months before class counsel submitted a claim for
fees in the class action, class counsel was paid by the Diocese (by check 42982 dated
November 20, 2006) a contingent fee of $145,000, and a separate check (number
42983 on the same date) for $345,000. Those two checks represented the settlement
of all claims brought by the four class representatives identified in the 2006 mediated
class settlement. Class counsel referred to these payments as the “initial settlement
disbursement,” but they are not included in the accounting of the class action funds.
Neither of those payments was ever disclosed to the shopped-for judge overseeing the
collusive class action, or the class members, even though the time spent on the claims
for those four class representatives constituted the vast majority of the time submitted
through the fraudulent time records for the class. In other words, the colluding parties
never disclosed to the shopped-for judge (or the class) that nearly 100% of the time
submitted in support of class counsel’s fee request in the collusive class action was

time for which class counsel had already been paid a contingent fee.
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20.

21.

22.

23.

24.

25.

No time by class counsel prior to November 21, 2006 was properly included in any
fee award request.

A copy of each of the November 2006 checks is an attachment to this motion.

In other words, class counsel submitted a claim for fees for work done on the class
action when (a) the time records submitted were inherently fraudulent and (b) was
time for time for which class counsel had already been paid a contingency fee for
work done on behalf of the four individuals who became class representatives for
purposes of the class settlement.

Class counsel and the Diocese committed a fraud on the court and breached duties to
the class members by failing to disclose that class counsel’s fee request for $2.5
million was a near 100% replication of time for which counsel had already been paid
through the contingent fee for the claims of four individuals identified in the class
settlement as being class representatives.

No notice to the class ever informed the class of the February 2007 fee requested by
class counsel. Instead, before any notice was sent, class members were given only an
eight-day period during which they had to discover, without notice, (a) that a class
action was pending, (b) that they might be in the class, (c) that a fee had been
requested, (d) obtain from the clerk of court the documents associated with the fee
request, (e) discover the collusion associated with both the class settlement and the
fee request itself (despite its fraudulent concealment by class counsel), and (f) prepare
and file with the court written objections to the fee request.

Similarly, after the fee was awarded, no notice to the class published the fee that had

been awarded.
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26.

27.

28.

29.

30.

31.

32.

As noted above, the fairness hearing associated with the court’s preliminary approval
order of January 19, 2007 was held in March, 2007.

Without comment from the Diocese about the blatantly fraudulent time records of
class counsel, and without any disclosure of the contingent fee that had already paid
for class counsel’s time, the blatantly fraudulent time records were accepted by the
shopped-for judge and class counsel was awarded a fee of $2.5 million.

That fee was paid to class counsel not after final distribution of funds to class
members and a post-award review of class counsel’s performance in implementing
the court’s orders. Instead, class counsel was paid first, in September 2007, before the
notice period of the class action had even begun, before a single class member had
been identified, before any class member had submitted a claim, and before any class
member had been awarded relief.

Class counsel’s highest and first priority for the class action was class counsel’s fee
and, as actually occurred, a multiple fee recovery.

Class counsel’s second priority for the class action was class counsel achieving
“lasting peace” to protect his Bishop and Diocese.

Class counsel’s third priority for the class action was contributing $100,000 to help
fund better settlement terms for those who objected to aspects of the class action,
which is why class counsel provided no notice to the class which disclosed either
class counsel’s funding of those better settlement terms or the better terms
themselves. Ach would have disclosed class counsel’s breach of duty to the class.
Class counsel’s fourth (or lower) priority was providing a recovery for class

members.
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33.

34.

35.

36.

37.

The shopped-for circuit judge failed to protect the class members from class counsel’s
use of the class action to serve class counsel’s own interests rather than serving the
interests of the class members.

In addition to the undisclosed $145,000 contingency fee and the fraudulently awarded
$2.5 million fee, class counsel charged each of the McDonalds, and apparently every
other class member represented by class counsel, an additional fee of 20%.

No order from the shopped-for judge authorized that additional fee.

The McDonalds were charged that unauthorized additional fee in February 2008.
Only within the last three years have the McDonalds learned of the fraudulent
concealment by class counsel of information that should have been disclosed to them
in 2008.

Before charging that fee of the McDonalds, class counsel failed to disclose either (a)
the $145,000 contingency fee that had already been paid in November 2006, (b) that
the contingency fee paid for nearly all of the time class counsel then submitted for the
court awarded fee, (c) that a $2.5 million fee had been awarded and had already paid
to class counsel in September 2007, (d) that no order authorized an additional fee to
be charged the McDonalds (or any other class member), (e) that class counsel and the
Diocese had colluded in the class settlement, in judge-shopping, and in withholding
the contingent fee payment information from the shopped-for judge, (f) that class
counsel had substantial conflicts of interest due to his life-long and ongoing affiliation
with, and his functioning on behalf of, the Diocese, or (g) that class counsel had
contributed $100,000 to fund settlement terms for objectors better than class counsel

achieved for class members.
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38. As a matter of law, class counsel holds in constructive trust for the class members all
fees paid. “If the class representative or class counsel breaches the fiduciary duties he
assumes and receives and retains benefits flowing from the breach, he holds what he
receives upon a constructive trust for the class.” Premium Investment Corp. v. Green,
324 S.E.2d 72, 76 (S.C. App. 1984). Class counsel breached fiduciary duties to the
class members in obtaining an unjustified $2.5 million fee, in charging unauthorized
additional fees, and in funding superior settlement terms for class action objectors.

39. As noted above, the unauthorized fee charged the McDonalds and other class
members appears to exceed $900,000. All funds improperly awarded class counsel,
whether from the fraudulently induced $2.5 million fee award or the unauthorized
fees charged, should be identified and disgorged to benefit the class members,
including out of state class members.

40. No notice to class members ever informed the class that persons who objected to the
class settlement received settlement terms more favorable than the terms for class
members.

41. No notice to class members ever informed the class that class counsel was present for,
and participated in, discussions that led to objectors receiving settlement terms
superior to those of the class members.

42. No notice to class members ever informed the class that class counsel or his class
representative clients paid $100,000 towards funding the better terms received by
persons who objected to the class settlement.

43. In March 2009 the South Carolina Supreme Court ordered the class action to be

concluded by September 2009.
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44. That Supreme Court order was ignored by class counsel, by the Diocese, and by the
shopped-for circuit judge. Ignoring that order was a breach of class counsel’s duty to
the class and the parties colluded in ignoring that order so as to insulate the class
action from appellate review.

45. Either some special criteria apply that permits orders of the Supreme Court to be
ignored under certain circumstances, in which case the bench and bar would benefit
from knowing about each such criteria or circumstance; or alternatively, any post-
award fairness hearing should require class counsel, the Diocese and the shopped-for
judge to account for why the Supreme Court’s order was ignored, as well as why no
request for an extension of time was made to the Supreme Court, as the Supreme
Court’s March 2009 order required.

46. The McDonalds have learned less than three years ago of these breaches of duty by
class counsel and others involved in the class action settlement.

A post-award fairness hearing should be conducted under authority of SCRCP 23. To
date, a class representative’s motion in 2016 for a post-award fairness hearing has been ignored
by the clerk of court. It has never been scheduled for a hearing.

This motion joins that 2016 motion by one of the class representatives for a post-award
fairness hearing to be scheduled after discovery is complete.

Under SCRCP 23, no class action should ever be resolved without a review of whether
parties have colluded in a class settlement. No such review was done of the parties’ collusion in
this class action settlement. No class action should ever omit a post-award review of whether
parties have colluded in a class settlement, or whether class counsel has implemented a class

settlement consistent with the orders approving of and authorizing such a settlement. SCRCP
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23(d) authorizes the court to make appropriate orders “at any time” to “fairly and adequately
protect” the class members.

Because this class action has never been concluded, because the collusion associated with
it has been concealed, and because no such review of class counsel’s conduct has ever occurred
for this class settlement, there has been no way for class members such as the McDonalds to
detect that the parties to the class settlement colluded in the settlement, or that class counsel has
served their own financial interests above those of the settlement classes they undertook to
represent, or that fraud has been committed by class counsel on the court and duties owed by
c;ass counsel to the class were breached, or if any other aspect of Due Process has been denied.

No judge is presently assigned to the class action. To permit a period of discovery and to
hold a post-award fairness hearing, a circuit judge must be appointed and assigned to the class
action to replace the judge most recently assigned to the class action, who has retired.! New
counsel should be appointed to represent the interests of the class members, as class counsel has
extensive conflicts of interest with respect to the settlement classes and has committed a fraud
upon the court and breached duties to class members. This motion seeks in part to mitigate the
damage done by class counsel to the class they purported to represent.

For purposes of any post-award fairness hearing a new judge must be appointed by the
Supreme Court. The circuit court clerk of court should provide a copy of this motion to the

Supreme Court. As reflected in the footnote above, any new circuit judge appointed cannot be

! That now-retired judge had replaced other judges who, in turn, had been assigned the class
action after the shopped-for judge recused herself from further proceedings in the class action in
2013. No reason was stated for the recusal. In case it does not go without saying, the shopped-for
judge should not be appointed for this task, whether or not the unstated basis for the recusal
remains present. Nor should present counsel for the McDonalds be considered for new counsel
appointed for the class, as potential conflicts with the class could exist.
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the judge originally shopped-for as she recused herself from the class action in 2013. A new
judge should be assigned.

Notice of this motion and the 2016 motion filed by John Doe 66 should be ordered to be
provided by class counsel to each class member and each class member should be provided time
to evaluate the pending motions and to participate in discovery. Only after those steps should a
hearing be scheduled to assess that colluding parties in a class action committed a fraud on the
court and breached duties to class members.

Discovery will seek to compel class counsel to disclose precisely the extent of the breach
of duties to class members by compiling all unauthorized fees, any writings sent to the class or
class members by which class counsel claims the classes were informed of any of (a) the $2.5
million in fees already paid class counsel, (b) the $100,000 contributed to fund better settlement
terms for those who objected to the class settlement, (¢) the $145,000 already paid to class
counsel in 2006 for the time involved in the claims of four individuals including the class
representative, (d) all time which was falsely submitted to the court in support of the $2.5 million
fee request but which had already been paid for by the $145,000 payment in November 2006, (e)
the judge-shopping associated with removing the class settlement from judicial oversight in
Charleston County and moving that oversight to the shopped-for judge desired in Dorchester
County, (f) the deliberate change to the notice program which disadvantaged out of state class
members at the request of class counsel’s Bishop, (g) paying the fee to class counsel before class
counsel had implemented any part of the class settlement, (h) paying the fee to class counsel
without any meaningful review of that fee request by any member of the class, and (i) all sums

charged to individual class members.
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Pursuant to SCRCP 23(d), unauthorized or improperly awarded fees should be ordered
disgorged to benefit the class members, including to benefit persons who reside out of state who
were abandoned by collusive conduct of class counsel.

Conclusion

A new circuit judge should be appointed by the SC Supreme Court to be responsible for
the class action and the pending motions. New counsel should be appointed to represent the
interests of the class. This motion and the motion filed in 2016 by John Doe 66 should be sent to
each person who participated in the class action.

After a reasonable period for discovery, a post-award fairness hearing should be
scheduled under authority of SCRCP 23. The entire class action settlement should be reviewed.
The monetary extent of class counsel’s financial misconduct and breach of duty as to the classes
should be ascertained, as should the collusion by class counsel and the Diocese in the class
settlement, the fraud on the court associated with the class action, and the breaches of duty to the
class perpetrated by class counsel and the extent of participation in those breaches by the
Diocese. All funds resulting from any of the various breaches of duty should be disgorged to the
court and disbursed to benefit members of the class, including persons who reside out of state.
Other sanctions should be awarded as appropriate.

Respectfully submitted,

o

Gregg Meyers, SC Bar No. 9908
217 Lucas Street Unit F-1

Mt. Pleasant SC 29464
843-324-1589
attygm@gmail.com

Attorney for the McDonalds
August 28, 2022
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

John Doe 2, and Jane Doe 4,

The Bishop of Charleston, a

V.

Plaintiffs,

Corporation Sole; Robert

Gugliemone, The Bishop Of

Charleston, in his official
his official Capacity,

Rev. Monsignor Martin Laughlin,
former Administrator of the
Diocese of Charleston, in his
Official capacity; Robert J. Baker,
former Bishop of Charleston, in his
official capacity;

Lawrence E. Richter, Jr.,

David K. Haller, and

Richter and Haller, LLC.

)

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 10-CP-10-

Negligence; Gross Negligence
Fraudulent Concealment

Civil Conspiracy

Professional Negligence

Breach of Fiduciary Duty

Judicial Estoppel

Unfair and Deceptive Trade Practices

Defendants.

N N N N N N N S N N N N N N S N N N N N S N N

1.

Complaint

For their complaint, the plaintiffs allege:

Parties and Jurisdiction

Jury Trial Requested

ENIE

L4N03 40 Y373

SHOMLSKHY F 319nr
=2 Hd 6-r 010

Plaintiffs are adult citizens and residents of a state other than South Carolina.

Each was sexually molested as a child by a priest of the Diocese of Charleston, James W.

McCarthy, when James McCarthy was assigned to Saint William in Ward, S.C. during

the approximate time period of 1965 to his departure in 1971.

2. Pseudonyms are used for the plaintiffs due to the sexual abuse injury, which is the

subject of this complaint. The defendants will be informed of the identity of the plaintiffs
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upon their agreement to reciprocate in discovery and to maintain plaintiffs’ identities as
confidential in the public record.

3. James W. McCarthy was assigned by the defendants to Saint William in Ward,
S.C. during the approximate time period of 1965 to his departure in 1971. During his
time at St. William, defendants knew, or should have known, that James McCarthy was
sexually abusive to children.

4. The Bishop of Charleston, a Corporation Sole, is the entity that governs the
activities of the various entities comprising the Catholic Church throughout South
Carolina. It is referred to in this complaint as the Diocese. The Diocese does business in
Charleston County, owns property in Charleston County, and has its headquarters in
Charleston County. The Diocese operated St. William Parish, a Catholic Church in
Ward, S.C., and although the acts associated with the abuse of the plaintiffs took place in
and around Ward, S.C., in Saluda County, the acts of negligence and recklessness by
others with the Diocese, in exposing the plaintiffs to the risk presented by James
McCarthy, occurred in Charleston County. As a result, venue is proper in either
Charleston County or Saluda County.

5. The Bishop of Charleston is the formal head of the Diocese of Charleston,
presently the Most Rev. Robert E. Gugliemone, a citizen and resident of Charleston
County, South Carolina. He is sued in his official capacity, and is a party necessary for
complete relief. All persons working for the Diocese are subordinate to the Bishop.

6. Prior to Bishop Guglielmone, from October 2007, to March 2009, the Diocese
had no Bishop, and was administered under the Code of Canon Law by the Rev.

Monsignor Martin Laughlin, a citizen and resident of Charleston County, South Carolina.
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7. Prior to Administrator Laughlin, from July 1999 to August 2007, the Bishop was
Robert J. Baker, presently a resident of, and citizen of, Alabama.

8. In this complaint, the Diocese, the Bishop defendants, and the Administrator are
collectively referred to as the “Diocese defendants,” unless they are otherwise
specifically referred to.

9. The Court has jurisdiction over the parties to this action.

10. The Court has jurisdiction over the subject matter of this action.

11. Venue of this action is proper in Charleston County.

12. John Doe 2 and Jane Doe 4 were each similarly situated as other individuals
ostensibly within the definition of a class certified by a South Carolina court as part of a
class action. However, by agreement among the defendants, the plaintiffs received no
notiee-of the class action, thus had no opportunity to be heard or participate in the
litigation, either in person or through counsel. By agreement among defendants, notice
given in the class action was designed to be insufficient as to the plaintiffs, so as to
permit the Diocese to later argue that the class action precluded any and all claims for
abuse, by preventing the plaintiffs from either participating in the class action or being
able to remove themselves from the class action by opting out. In being within the
putative definition of the class as the defendants agreed to define the class, the plaintiffs,
along with other members of that class who resided outside of South Carolina, ostensibly
were formerly represented by, until in 2007 they was abandoned by, defendants
Lawrence E. Richter, Jr., David K. Haller, and Richter and Haller, LLC. Alternatively,
and at minimum, defendants Lawrence E. Richter, Jr., David K. Haller, and Richter and

Haller, LLC assumed duties as to the plaintiffs by defining the class so as to ostensibly
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include them. The defendants conspired against the plaintiffs to cause them special harm
in the form of the effort to preclude them from making claims. The representation they
were given in the class action was inadequate, and failed to meet the standard of care
applicable to an attorney handling a class action case.

13. This action is not alleged as a class action. It involves as plaintiffs two persons
who were, until they were each abandoned by their counsel, the Richter defendants,
putative members of (a) a class as alleged in a state court class action, (b) a class
settlement agreed to among defendants, and (c) a class approved by a state court. But for
the Richter defendants having breached their duties to plaintiffs by abandoning the
plaintiffs, in agreement with and full complicity with the other defendants, the class
action would ostensibly have included the plaintiffs. A number of other individuals have
made similar allegations of having been excluded by design from the class action, and
this complaint may be amended to state a class action.

14. Lawrence E. Richter, Jr. is a citizen and resident of South Carolina doing business
in South Carolina as a practicing attorney.

15. David K. Haller is a citizen and resident of South Carolina doing business in
South Carolina as a practicing attorney.

16. Richter & Haller, LLC did business in Charleston County, South Carolina at all
times pertinent to this complaint, and had its principal place of business in Charleston
County.

17.In this complaint, defendants Richter, Haller, and Richter & Haller, LLC are

referred to as the “Richter defendants,” as noted above in paragraph 13.
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Nature of Wrongdoing

18. This complaint sets out various causes of action built around four different levels
of disregard for others and corruption. First, the disregard by the Diocese defendants in
operating a system which actively disregarded the risks to children and families for
sexual assault of children by their priests and other employees, and which then actively,
and fraudulently, concealed the abuse that happened and the dangers to children it
solicited into danger. Second, corruption and collusion by lawyers to manipulate three
Charleston County cases, and later Dorchester County cases, to try to buy for the Catholic
Church a layer of what was hoped would be protection from civil lawsuits almost certain
to keep coming over that abuse and the fraudulent concealment of abuse by the Diocese.
Third, the corruption of particular lawyers who assumed a duty to act for sexual abuse
victims, including the plaintiffs, but who then acted in a professionally negligent way,
willfully and wantonly abandoning their clients so as to not jeopardize the large fee they
had otherwise arranged to be paid by the Diocese in exchange for their cooperation in
trying to protect the Church from future cases, and from claims by these plaintiffs and
other sexual abuse victims. The danger to the Diocese of future cases was that future
cases might be brought by lawyers actually adverse to the Diocese, as opposed to the
lawyers who entered into the collusive class agreement with them. Fourth, overt
misrepresentations of fact by the Diocese defendants to the court, which approved the
class action settlement.

19. So confident were the corrupt lawyers in their ability to manipulate the state court
judge they had selected and maneuvered the cases before, and so confident were the

corrupt lawyers in gaining the cooperation of the Diocese defendants and their supposed
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adversary lawyers, that the corrupt lawyers, the Richter defendants, calculated they could
submit even blatantly false and inflated time records to justify their large fee, and that no
objection to them would be raised by the Diocese defendants. In exchange for their
cooperation, the Diocese (a) agreed to take no position on whether the class should be
certified, (b) agreed not to mention any of the false time records submitted by the Richter
defendants, (¢) agreed to state only the weakest and most vague argument that the fee
awarded should be the low end of the agreed range for the fee, (d) agreed to make no
objection to an unethical fixed fee for class counsel while, simultaneously, compensation
to the class of victims was variable, (e) agreed to make no objection to the fee being
awarded before to any class member claimant was identified, and before any class
member claimant was paid, and (f) agreed to other procedural manipulations, as set forth
below, v;/hich violated South Carolina rules of court and South Carolina law. In turn, the
Diocese defendants overtly misrepresented to the circuit court their proposed treatment
for class members who did not receive notice of the class action settlement, and once the
court relied on that representation the Diocese defendants ignored that they made the
representation.

20. Of the four levels of wrongdoing alleged, the causes of action which apply hinge,
in part, on whether or not the plaintiffs are regarded as being bound by the res judicata
effect of the class action to which the Diocese was party. As alleged more fully below,
plaintiffs ostensibly fall within a class defined in that action, but the notice given to the
classes, by design, was changed by all defendants so as to exclude notice to the plaintiffs.
As a practical matter, notice was revised so it would go only to a subset of the approved

classes; those class members living in and immediately adjacent to South Carolina. The
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change to the extent of the proposed notice was noted to the state court but ignored when
notice was approved. All defendants cooperated together to better protect the Diocese by
asking for only notice that would be insufficient to notify all members of the class.

21. The state court which approved the class may have provided for absent members
of the class, but the Diocese contends the order does not mean what it says, and now
argues it has no duty to absent members of the class that received no notice of the class
settlement, to perpetuate the fraud the Diocese defendants intended to achieve through
the class action and by cooperating with the Richter defendants.

22. Plaintiffs are absent members of a class who, by design among defendants,
received no notice of the class action. As such, plaintiffs should not be bound by any res
Jjudicata effect of the class action because the procedure used did not adequately insure
the protection of their interests, because their representation by the Richter defendants
was inadequate and fell below the applicable standard of care, and because the state court
order appears to contemplate the insufficient notice by holding that the plaintiffs is not
properly bound by any res judicata effect, as set forth more fully below.

23. If the Diocese agrees, or the court finds, that the plaintiffs are not precluded by
the class action from bringing claims against the Diocese, either because the state court’s
ruling left room for persons not receiving notice or because the deliberate restrictions on
notice clearly failed to comply with plaintiffs’ due process rights, then the causes of
action against the Richter defendants who, for a fee, abandoned their clients, and those
who conspired against them through the class action, are irrelevant because plaintiffs can
make their claims against the Diocese. If the court finds that the plaintiffs are precluded

for any reasons, including the res judicata effect of the class action, charitable immunity,
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or by the statute of limitations, then the causes of action alleged against the Diocese
defendants for sexual abuse are irrelevant, and those claims are properly made against
those who conspired against them as well as against the Richter defendants who failed to
properly represent them.

24. In this action, no review is sought of the decisions of the state court in approving
the insufficient notice given to the class. No change is sought as to the class action. An
interpretation is sought as to the preclusive effect of the class action as applied to the
plaintiffs.

For a First Cause of Action:
Negligence and Gross Negligence by Diocese Defendants

25. Allegations above are incorporated into this cause of action as if fully stated.

26. The defendant Diocese employed James McCarthy as a priest.

27. In his capacity as priest, James McCarthy was placed by the Diocese defendants
in a position of trust and confidence, and had access to the plaintiffs and other children.
In that capacity, James McCarthy sexually molested the plaintiffs and other children.

28. Prior to plaintiffs being molested, the Diocese defendants became aware that
James McCarthy was dangerous to children. The Diocese defendants moved James
McCarthy from place to place within the Diocese, and thereby facilitated his access to
young people whom he could molest. |

29. Alternatively, the Diocese defendants operated various schools, activities, and
churches that were intended to attract children and families. The Diocese defendants
encouraged people, including plaintiffs, to use their facilities, and to attend the various
activities and functions offered on its premises. In making that invitation, the Diocese

defendants assumed the duty to ensure that its premises were safe from reasonably
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foreseeable dangers, by representing nothing to the contrary to the public. The Diocese
defendants particularly owed a duty to the plaintiffs, who were minors, and their parents,
" a greater degree of care because as children the plaintiffs were unable to fully appreciate
risks and danger. The Diocese defendants represented to its invitees and their parents or
guardians, including the plaintiffs, that its facilities and its priests were safe, and that
persons would be would be protected form harm when using its facilities and when
interacting with its personnel.

30. After he was moved to Ward, S.C., James McCarthy molested the plaintiffs.

31. The Diocese defendants negligently supervised James McCarthy. The Bishop
was grossly negligent in supervising James McCarthy. Moving him without proper
warning to children and their parents was grossly negligent. As a proximate result of the
negligence and gross negligence by the Diocese defendants, plaintiffs were sexually
abused by James McCarthy.

32. The Diocese defendants were negligent in failing to warn the plaintiffs or their
parents about James McCarthy. The Bishop performed that duty in a grossly negligent
manner.

33. The Diocese defendants knew or should have known that James McCarthy was a
pedophile. Despite that knowledge, the Diocese defendants, including Bishop
Guglielmone, Bishop Baker, and Rev. Monsignor Laughlin, made no effort, or no
competent effort, to ascertain how many children James McCarthy had molested, and no
effort, or no competent effort, to locate victims of James McCarthy. If the Diocese did
make such an effort, it assumed the duty but performed it negligently. Robert Baker and

Rev. Monsignor Laughlin performed that duty in a grossly negligent manner.
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34. The Dioceses defendants’ failure to do so was negligent, and grossly negligent on
behalf of the presiding Bishop from the time of the plaintiffs’ abuse to the present,
including the gross negligence by Bishop Guglielmone, Bishop Baker, Rev. Monsignor
Laughlin, and the Bishops who preceded them.

35. As aresult of the negligence and gross negligence by the Diocese defendants in
failing to either prevent abuse or identify abuse victims by its agent or employee James
McCarthy, the problems for the plaintiffs were first caused, and then exacerbated by the
delay.

36. As set forth more fully below, the Diocese defendants have for decades
maintained a policy and practice of engaging in fraudulent concealment when their agents
and employees are known to sexually abuse children. Those allegations are incorporated
into this cause of action as if fully set forth, and that fraudulent concealment by the
Diocese defendants, among other things, accounts for the delay in this action being
brought against the Diocese defendants. The most recent act of fraudulent concealment
by the Diocese defendants was in 2009. This action is brought within three years of that
most recent act of concealment and fraudulent conduct by the Diocese defendants.

37. The plaintiffs are entitled to actual and punitive damages as a result of the
negligence of the Diocese defendants, and gross negligence of Bishops Guglielmone and
Baker, and Administrator Rev. Monsignor Laughlin, in failing to perform a proper review
for McCarthy’s victims, or in performing that duty in a negligent manner.

For a Second Cause of Action:
Fraudulent Concealment by Diocese Defendants

38. Allegations above are incorporated into this cause of action as if fully set forth.
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39. The Diocese defendants have for decades maintained a policy and practice of
engaging in fraudulent concealment when their agents and employees sexually abuse
children.

40. The Diocese defendants had a duty to discover and to disclose to plaintifts or
their parents their knowledge that James McCarthy had a sexual interest in children. That
duty arises from (a) the preexisting fiduciary relationship between the plaintiffs and the
Diocese defendants, which relationship the Diocese solicited; (b) from the parents of the
plaintiffs having expressly reposed a trust and confidence in the Diocese defendants so as
to entrust the plaintiffs to James McCarthy, which placed the plaintiffs in a vulnerable
position with James McCarthy. That position of trust and confidence was implicit from
those circumstances of plaintiffs being entrusted to James McCarthy, as well as from the
nature of the dealings between the plaintiffs, their parents, and the Diocese defendants,
who promoted that the plaintiffs’ parents should leave the plaintiffs in the care and
custody of James McCarthy, (¢) from the essential nature of the Diocese defendants and
their inducement to the plaintiffs’ parent to have the plaintiffs participate in activities
with James McCarthy as being beneficial to the plaintiffs, or at least not harmful to them,
(d) from the secrecy provisions in the Code of Canon Law and the 1962 document titled
“Instruction,” which charges the Diocese to discover, but then to maintain secrecy about,
“other persons solicited” by any person such as James McCarthy, who commits the
“unspeakable crime” of sexually abusing a child, and (e) by the undertaking which the
Diocese defendants assumed, negligently (and in the case of the individuals included in
the Diocese defendants designation, grossly negligently), during 2005 - 2010, to locate

victims such as the plaintiffs.
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41. The plaintiffs were sexually abused by James McCarthy after 1962.

42. Concerning each of (&) the undisclosed dangers James McCarthy represented to
the plaintiffs, and (b) assisting to repair the damage done to the plaintiffs by James
McCarthy, the Diocese defendants were obligated to the plaintiffs to engage with them or
their parents on their behalf in perfect good faith and with full disclosure.

43. Instead of disclosure, the Diocese defendants have operated with secrecy and
concealment of all aspects regarding sexual abuse by their agents and employees,
including James McCarthy. In its own operations, the Diocese required secrecy and
concealment, and it has enlisted its agents and employees to further conceal its
knowledge of abuse so as to limit its exposure for the Diocese defendants being held
responsible for sexual abuse of children.

44. Specifically, the Diocese defendants created, as embodied in the Code of Canon
law, which required it, an archive (Canon 486), accessible only by the Bishop and
chancellor (Canon 487). Documents may not be removed from the archive except for a
brief time, and only by permission of either the Bishop or the moderator of the curia
(Canon 488). Canon 489 requires that a Secret Archive also be created. In it “documents
are to be kept secret” and “protected most securely.” Canon 489, Section 2 states: “Each
year documents of criminal cases in matters of morals, in which the accused parties have
died or ten years have elapsed from the condemnatory sentence, are to be destroyed. A
brief summary of what occurred along with the text of the definitive sentence is to be
retained.” Only the Bishop is to have the key to the secret archive, and documents are
not to be removed from the archive (Canon 490). The bishop is authorized to include in

the secret archive any matter which can be regarded as scandalous.
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45. Matters related to agents and employees of the Diocese sexually abusing
children, including James McCarthy’s sexual abuse of children including plaintiffs when
they were children, were regarded as scandalous, and were maintained in the Secret
Archive.

46. In 1962 the Diocese defendants expanded on the secrecy required concerning
sexual abuse, publishing an “Instruction” which was to be stored in the Secret Archive.
Instruction, page 1. In the instruction, matters involving priests who “solicit or provoke™
(p. 1 § 1) a penitent “toward impure and obscene matters” (p. 1 § 1), “which is also
silence” (] 11) and deemed “a secret of the Holy Office” (p. 3 § 11), “under the penalty
of excommunication” (p. 3 § 11). The accused, the accusers, and any witnesses are to be
given “The oath of keeping the secret.” (p. 4 § 12. See also, p. 5923 and p. 6 § 28).

47. Plaintiffs each fit within the “penitent” referred to in the Instruction.

48. The 1962 Instruction states that “the worst crime” is “any perpetrated by a cleric
or attempt [sic] with a person of his own sex.” P. 15,9 71. Itis also defined as “any
obscene, external act, gravely sinful, perpetrated in any way by a cleric or attempted by
him with youths of either sex.” P. 16, 4 73.

49. James McCarthy was, and John Doe 2 is, male. Jane Doe 4 is female. Thus, the
conduct by James McCarthy to the plaintiff John Doe 2 qualifies under the 1962
Instruction as “the worst crime.”

50. Among other things, the 1962 Instruction directs the Diocese defendants to
assume the duty of locating “other persons solicited by the same confessor” (p. 7 4 29), in
this instance, other persons solicited by James McCarthy. The Instruction at p. 9 437

also refers to an “Instruction of the Holy Office, February 20, 1867,” in directing the
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manner of interrogation for persons with information about solicitations or those
solicited.

51. The Diocese defendants assumed the duty to locate victims ascribed to it by the
1962 Instruction, but performed that duty in a grossly negligent manner. The Diocese
defendants failed to locate either plaintiff, failed to locate many other abuse victims, and
made no competent inquiry to locate them. The Diocese defendants purposefully avoided
making the type of inquiry that would have elicited discovery of the plaintiffs.

52. The 1962 Instruction was approved by the “Most Holy Father John XXIIT” on
March 16, 1962, according to page 16 of the 1962 Instruction.

53. In the Appendix to the 1962 Instruction are set out the terms of the secrecy to be
observed for matters such as the sexual abuse of the plaintiffs. In essence, the oath
provides for absolute secrecy, under pain of excommunication. Only the Pope himself
can lift the obligation of secrecy, and it is a secrecy to be maintained “under whatever
type of pretext, even for the most urgent and most serious cause [even] [sic] for the
purpose of a greater good,” unless expressly approved “by the Supreme Pontiff,”
according to page 17 of the 1962 Instruction.

54. “Whatever type of pretext” overtly endorses lying to civil authority, even lying
under oath, to this or any other civil tribunal. No qualification is made in the 1962
Instruction for complying with civil authority.

55. Unless the Pope himself has specifically approved otherwise, secrecy was, until
this complaint, to have been maintained not only by the plaintiffs, but also by every
member of the Diocese defendants, and by even witnesses to sexual abuse. That secrecy

is to be made despite any law, court order, or oath to which would otherwise require
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disclosure. Under the 1962 Instruction, the highest obligation, higher than any law, oath,
or court order, is to maintain secrecy for the benefit of the Diocese, and any pretext is to
be used to maintain the secrecy. Accordingly, unless the Pope has specifically instructed
otherwise, the Diocese defendants can all be expected to be obedient to the 1962
Instruction, to overtly misrepresent any facts related to sexual abuse, and to overtly
conceal documents related to sexual abuse. The Diocese defendants have, to date, done
SO.

56. The call for secrecy in the 1962 Instruction and in the Code of Canon law
constitutes spoliation of evidence, as well as fraudulent concealment.

57. Absolute secrecy more than sufficient to constitute fraudulent concealment was
maintained by the defendants as to James McCarthy’s sexual abuse of the plaintiffs.
Consistent with that obligation of secrecy, the Diocese defendants made no effort to
either prevent sexual abuse of the plaintiffs, or to ascertain that the plaintiffs were victims
of the abuse by James McCarthy.

58. As courts began to require the Diocese, despite its commitment to secrecy and
deception, to be accountable for sexual abuse, the Diocese had to reach a new level of
deception and manipulation to limit the damage to the Diocese from its having to take
responsibility for its history of sexual abuse, and to as much as possible to conceal, limit,
and minimize the extent of abuse, so as to minimize its financial accountability for its
history of abuse and concealment. The Diocese engaged with other defendants to
conspire to do so, as set forth below. The acts of conspiracy are incorporated into this
cause of action as if fully stated, although this cause of action relates to different damages

than does the conspiracy cause of action. This cause of action relates to the damages
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from the abuse itself, and the exacerbation caused by the long delays in redressing and
taking responsibility for the sexual abuse. The conspiracy cause of action concerns
deliberate exclusion from the class, so hinges on the proper interpretation of the orders in
the class action, and whether the actions of the Richter defendants constituted merely
greed, fraud, and self-interest, as opposed to professional negligence, in excluding from
the class action, by design, the plaintiffs and many others who were within the class
definition. If there was professional negligence, then the acts of professional negligence
predominate, and the damages from the exclusion are properly paid by the Richter
defendants. If the actions do not rise to professional negligence, and the Richter
defendants and Diocese defendants were merely corrupt, then the damages for the
exclusion are properly shared among all defendants for their conspiratorial actions in
excluding the plaintiffs by design. And if the plaintiffs are not precluded from their
claims against the Diocese by the res judicata effect of the class action, and the Richter
defendants were merely corrupt, then the plaintiffs require no relief for either
professional negligence or conspiracy.

59. This cause of action presumes that the plaintiffs are not precluded in making this
claim by any prior litigation brought against the Diocese, for lack of due process in those
proceedings, lack of competent representation sufficient to bind these plaintiffs, the
collusive nature of the class settlement, or because the terms of the class action order do
not apply to them.

60. The plaintiffs are entitled to actual and punitive damages as a result of the

fraudulent concealment of the Diocese defendants in actively maintaining secrecy and
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thus failing to perform a proper review for McCarthy’s victims, including the plaintiffs,
or in performing that duty in a negligent manner.
For a Third Cause of Action:
Civil Conspiracy by All Defendants

61. Allegations above, other than 57, are incorporated as if fully stated. This cause
of action presumes the class action order is interpreted to bind the plaintiffs to its res
Judicata effect, despite insufficient due process and for which (by design) they got no
notice, so presumes the plaintiffs are properly precluded from bringing claims against the
Diocese related to sexual abuse, and presumes that class counsel was corrupt only to a
degree insufficient to constitute professional negligence.

62. Defendants have conspired with others to injure the plaintiffs, and those actions
have caused special damage to the plaintiffs.

63. The defendants have acted in numerous ways, which reflect the joint assent with
minds of other persons to injure the plaintiffs, and have taken overt acts to pursue the
common design to injure the plaintiffs.

64. Some actions that have been taken have been legal; other actions were legal but
violated professional standards in rules of court and South Carolina law; other actions
were false or fraudulent. The object of the conspiracy was to damage the plaintiffs by
making sure they and all other out of state putative class members could not participate in
the state court class action and could be prevented from bringing their own action. In
exchange for a sufficient amount of money directed to corrupt lawyers as a fee, the

plaintiffs’ one-time lawyers, the Richter defendants, agreed to act against the plaintiffs’
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interests, and to collaborate instead to act against the plaintiffs’ interest and in the interest
of the Diocese.

65. Specifically, in exchange for a sufficient amount of money as a fee, and the
agreement by the Diocese to be silent as to the fraudulent means used to justify that fee,
plaintiffs’ one-time lawyers, the Richer defendants, agreed to abandon the plaintiffs,
quietly dropping their request to give nationwide notice to class members such as them,
even though they had defined class action classes so as to ostensibly include them and
had proposed nationwide notice. The notice designed not to reach the class as defined,
and designed to exclude the plaintiffs, breached a duty to the plaintiffs assumed by the
Richter defendants, either from an attorney-client relationship or a fiduciary duty
assumed when bringing the class action and defining it as they chose to do.

66. The Richter defendants elected to abandon their out of state putative class
member clients, and dropped their request for nationwide notice to their out of state class
members, so as to prevent the plaintiffs, and others similarly situated, from finding out
about the class action and from making claims against the class fund. In the class
allegations, joinder was said to be impracticable because the number of victims of priest
sexual abuse “may exceed the hundreds,” an allegation in both the John Doe #53
Complaint in 05-CP-10-4913 at § 36 and in the identical John Doe #53 Complaint
redundantly filed in 06-CP-18-1636.

67. If “too many” of those hundreds of victims participated in the class action, the
Richter defendants would jeopardize the large fee the Diocese had agreed to enable them
to get, and the Diocese might not get the ostensible protection from future suits it was

colluding to try to obtain at the lowest possible cost.

18
Record on Appeal - 2420



68. For the Richter defendants, both their fee, and the interests of the Diocese, were
more important than the interests of their absent putative class member clients.

69. In exchange for the Richter defendants abandoning the plaintiffs and all of their
other putative class member clients living outside of South Carolina, the Diocese
defendants agreed with the Richter defendants to (a) maneuver, in violation of SCRCP 23
and other professional standards, the class action away from Charleston County judges
that might exert independent scrutiny of the proposed class action settlement under
SCRCP 23, (b) agreed to take no position on class certification, (c) agreed to make only
the weakest possible argument about the fee sought by the Richter defendants, (d) agreed
to remain silent about the overtly fraudulent time records which used to support the fee
request by the Richter defendants, (e) agreed to the unethical conduct of a settlement
which established a fixed fee amount for class counsel while establishing a variable,
common fund recovery for the class, (f) agreed to have that fixed fee paid to counsel
before any class member’s claim was known or the class was even identified, (g)
acquiesced in the unethical conduct of abandoning all out of state class members by
agreeing to give them no notice of the class resolution, and (h) agreed to maneuver, in
violation of SCRCP 23 and other professional standards, the class action away from
Charleston County judges that might exert independent scrutiny of the class action, to a
state court judge known to have extensive social and professional ties to the Richter
defendants, in the aspiration that a more pliable oversight would be received for the class
settlement.

70. The Diocese defendants undertook a duty to the plaintiffs to identify abuse

victims such as plaintiffs and negotiated, in June, 2006, a class resolution to what was
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referred to as “spousal &/or parent claims deriving from victims abused,” in the
Charleston Mediated Settlement agreement at § 1. At that time no class of “spousal &/or
parent claims” had been certified or even alleged. To get approval of the class
settlement, the Diocese defendants circumvented the requirements of SCRCP 23 so as to
dismiss, without court approval, action 05-CP-10-4913 and other Charleston County
actions, so as to collaborate with the Richter defendants to judge-shop, and move
approval and management oversight of the class settlement to a hand-picked judge in
Dorchester County. In disobeying SCRCP 23 in Charleston County, and in judge-
shopping in Dorchester County, the defendants violated judicial norms and rules. The
Diocese defendants cooperated with the Richter defendants by accepting service of a
Dorchester County complaint alleging a class, which duplicated an existing Charleston
County complaint alleging a class, resulting in the identical case pending simultaneously
in circuit court in both Charleston County and Dorchester County. That was done as the
means of judge shopping. The Diocese defendants also agreed to remain silent so as to
enable the Richter defendants to submit false information to the court.
Details of the Conspiracy

71. In 2003, the Richter defendants were associated by one or more lawyers to assist
in representing a victim of sexual abuse in a claim to be asserted against, inter alia, The
Diocese of Charleston.

72. The Richter defendants represented at least one victim of sexual abuse from the
time they were associated throughout the remainder of 2003 and all of 2004.

73. In May 2005, the Richter defendants filed for an individual abuse victim an

action in the Charleston County Court of Common Pleas styled John Doe #66 v. The
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Bishop of Charleston, et al., 05-CP-10-2053. No complaint is made against the other
attorneys who signed that complaint along with the Richter defendants.

74. That John Doe 66 complaint made no class action allegations.

75. In August 2005, the Richter defendants filed another individual action in the
Charleston County Court of Common Pleas, styled John Doe #66A4 v. The Bishop of
Charleston, et al., 05-CP-10-3293. No complaint is made against the other attorneys
who signed that complaint along with the Richter defendants.

76. The John Doe 66A complaint made no class action allegations.

77. In October 2005, the Richter defendants met personally with then Bishop Baker.

78. As a result of that meeting, in December, 2005, the Richter defendants filed a
class action complaint in the Charleston County Court of Common Pleas, styled John
Doe #53 individually and as a representative of a class of other persons similarly
situated as victims of priest sex abuse in South Carolina v. The Bishop of Charleston, et
al., 05-CP-10-4193. No complaint is made against the other attorneys who signed that
complaint along with the Richter defendants.

79. In February 2009 the Diocese defendants published to the public through their
press spokesman the lie that the Charleston County John Doe 53 complaint was one of
three individual cases filed in Charleston, as opposed to it being a complaint which
alleged a class action. The representation that it was an individual suit was a lie in
furtherance of the routine and consistent practice by the Diocese defendants to engage in
fraudulent concealment of sexual abuse matters, and to further the agreement among

defendants to cause harm to the plaintiffs.
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80. Rule 23(d)(1) SCRCP requires “as soon as practicable, after the commencement
of an action brought as a class action, the court shall determine by order whether it is to
be so maintained.”

81. From December 2005 until June 2006, the Richter defendants made no effort to
seek class certification for the class they had alleged in the December class action
complaint in Charleston County, nor did any other defendants. In that time the public
records show there were no motion hearings held, in any of the three cases mentioned
above. When the Charleston County court attempted to schedule pending motions, and
sent out hearing notices, the parties collaborated to ask that the motions be continued
rather than heard.

82. In June 2006, the defendants met in a mediation conference. At that time, no
class action had been certified, and no class was alleged for spouses or parents of sexual
abuse victims.

83. At that conference, which took place over two days, the parties purported to settle
all claims of all class members in two classes, as the classes were defined by the 2006
agreement of the parties.

84. Ostensibly included in the classes as defined in the mediation were each of the
plaintiffs. By defining the classes so as to ostensibly include each of the plaintiffs, and
by purporting to settle their claims, the Richter defendants assumed professional
obligations to them, including fiduciary duties towards them, and created a constructive
attorney-client relationship, if not an actual attorney-client relationship with each

plaintiff.

22
Record on Appeal - 2424



85. The agreement reached in that mediation is attached to this complaint, redacted
as to client identities. Its terms are incorporated into this complaint pursuant to SCRCP
10(c). By its terms the agreement purports to settle the three cases then pending in
Charleston County Circuit Court, numbers 05-CP-10-2053, 05-CP-10-3293, and the case
alleging a class action, 05-CP-10-4913. The settlement purports to include the plaintiffs.

86. A typewritten agreement was drawn from the handwritten principles agreed to in
the 2006 mediation of the Charleston cases.

87. The typewritten document was approved by The Vatican in January 2007.

88. The settlement of the agreement was funded by approval of The Vatican.

89. As reflected in the attached handwritten agreement, the defendants agreed that
the individual plaintiffs and the purported class representative would split $460,000 to
settle their claims, whether or not the class settlement was approved. If no class was
approved by the Court, the Diocese would pay only $460,000.

90. Claims of absent class members were proposed to be resolved on terms
materially different than the terms which the purported class representative or
representatives received. Instead of a cash payment the same, or similar to, what the
purported class representatives were to receive, absent class members were to be required
to submit their claims to an arbitrator who would decide with finality how much, if
anything, they might receive. Class members had to relinquish all rights for review to
qualify for the arbitration.

91. As alleged below, not fewer than seven devices were chosen by overt agreement
of the defendants to further the conspiracy against plaintiffs, and other absent putative

members of the classes, from being included in any recovery for the class, and to limit the
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class recovery from being “too much.” If the classes included “too many” claimants, the
Diocese would be entitled to withdraw from the agreement. The Diocese defendants
wanted the class settlement approved so they could later argue, as they in fact have
argued, that no other sexual abuse claims which arose prior to the class approval could be
made against the Diocese. The Diocese defendants knew that the class settlement had
been negotiated with an “adverse” attorney deeply enmeshed with the Diocese and
willing to compromise sexual abuse claims for far less than he would compromise a
similar claim against a different Diocese. The Richter defendants wanted to assure
themselves of a large fee without jeopardizing that fee by getting too great a recovery for
abuse victims against defendant Richter’s own Diocese. So all defendants conspired to
create methods to be able to limit the number of class members who could make claims
and to limit the amount class members would recover. Doing so established a low bar for
recovery for abuse victims, and permitted procedural manipulations of the class suit and
class settlement approval process.
Conspiracy Technique One: Judge Shopping to Pick the Judge

92. The first technique used by the defendants to limit the class recovery was for the
defendants to agree to maneuver a Charleston class action settlement to be presided over
not by any judge in Charleston County, where the putative class case was filed and the
class case settlement was reached, but to “shop” for a judge they selected to make those
determinations. An independent judge in Charleston County was not desired to make
those determinations. A judge more likely to overlook court rules and accept fraudulent

filings was desired.
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93. Instead of complying with SCRCP 23, and submitting the attached 2006
Charleston class action settlement for approval to a judge in Charleston County, the
defendants agreed to cooperate so as to have the Richter defendants file, and the Diocese
defendants accept service of, newly filed class action cases in Dorchester County, filed
August 15, 2006 (06-CP-18-1310 and 06-CP-18-1311), and then the Charleston class
action case, John Doe #53 individually and as a representative of a class of other persons
similarly situated as victims of priest sex abuse in South Carolina v. The Bishop of
Charleston, et al., 05-CP-10-4193, was redundantly re-filed in Dorchester County on
October 6, 2006, with the same caption (other than the changed county name and case
number 06-CP-18-1636), and with the identical allegations. The John Doe #53 class
action case from Charleston County was redundantly filed in Dorchester County so as to
be pending in the circuit courts of two counties at the same time, duplicating in
Dorchester County the pending and already settled Charleston class action, to attempt to
place all of the settled Charleston cases within the scope of the duplicate cases in
Dorchester County, and as the means to shop for the desired judge.

94. This procedural maneuver agreed to among the defendants was done to judge-
shop, to obtain the desired judge. The technique has no other purpose, and had no
legitimate purpose.

95. Filing duplicative class actions to have the same case pending simultaneously in
two different venues is inherently abusive conduct, as is cooperating to accept service of
duplicative class actions filed in two different venues. Such conduct violates professional
standards and breaches an independent duty to the court and to the plaintiffs, ostensibly

included in each of those duplicative complaints.
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96. When case 2005-CP-10-4913 was redundantly re-filed in Dorchester County as
case 2006-CP-18-1636, all of the Charleston cases were still pending.

97. Once Charleston case 2005-CP-10-4913 was redundantly re-filed in Dorchester
County as case 2006-CP-18-1636, the John Doe 53 class action was, by agreement of the
defendants, simultaneously pending in two separate counties.

98. Dorchester County was chosen by agreement of the defendants so as to “judge
shop” for a particular state court judge whose long social and professional ties with the
Richter defendants was expected to produce a pliable oversight of any questionable
elements of the class action, including class certification, class notice, attorneys fees, and
fairness hearings. The judge was expected to tolerate fraudulent filings by the
defendants, an expectation that was rewarded when fraudulent filings were made, by
agreement of the defendants, and the court took no action concerning those fraudulent
filings.

99. The defendants agreed with this strategy of seeking a pliable state court judge,
and consented to the “judge shopping” so as to avoid having to submit the class
allegations, and proposed class action settlement, for approval by any judge in Charleston
County. The defendants feared completely objective judicial oversight by any of the
judges in Charleston County.

100. Once Charleston action 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as 2006-CP-18-1636, the defendants sought to have, and succeeded in
having, the judge they shopped for designate the cases as complex and assign them to that
same judge. That designation was improper under the rules at the time, as set forth in

more detail below.
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101. Getting the complex case designation, and the judicial assignment with the
shopped-for judge, meant that only that shopped-for judge would hear matters involving
the class settlement, as would have been the case if the same request had been made in
Charleston. But any Charleston judge would likely exert independent oversight of the
class resolution, and defendants sought to avoid independent oversight.

102. Other than to shop for a particular judge, there was no legitimate reason to
redundantly file case 2005-CP-10-4913 as case 2006-CP-18-1636.

103. As soon as the handpicked judge assigned the Dorchester actions to herself, the
defendants submitted consent orders of dismissal to the administrative judge for
Charleston County.

104. No motion was filed in Charleston to approve the class settlement reached in the
Charleston cases. All defendants consented to not filing such a motion.

105. SCRCP 23 was not complied with as to the class settlement reached in the
Charleston class action. All defendants consented to not complying with SCRCP 23 in
Charleston County, and all defendants consented to seeking SCRCP 23 oversight only
from the shopped-for judge.

106. By agreement of the defendants, no notice was given to class members of the
dismissal of the Charleston class cases.

Conspiracy Technique Two: Using Complex Case designation Improperly.

107. In October 2006, the defendants sought complex case designation of the

Dorchester County class action cases.

108. At that time, the Charleston cases were still pending.
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109. The July 26, 2006 order of the South Carolina Supreme Court enabling complex
case designation approved a particular form for use with complex case motions. Among
other things, that motion required counsel to represent certain facts applied to the action
for which complex case status was sought. The form states:

We certify that we have made a good faith effort to settle this case and
thus far have been unable to do so. We realize that if this case should be
settled after being called for trial, we will be performing a disservice to
other counsel who have cases following this case on the active trial roster,
and we will endeavor to settle this case, if at all, before this date.

110. At that time, the Charleston cases were still pending, and a class settlement had
been reached which, if approved, would resolve all cases.

111. By agreement of the defendants, no notice was given to class members of the
dismissal of the Charleston class cases.

112. Defendants falsely represented to the shopped-for judge that no settlement had
been reached. Alternatively, defendants solicited, and obtained, the shopped-for judge’s
consent to ignore the Supreme Court’s requirements for complex case status.

113. Complex case status was approved, despite a settlement having been reached

before the first Dorchester County case had been filed.

Conspiracy Technique Three: Agreeing to an unethical attorney’s fee for class
counsel.

114. The 2006 class action settlement reached in the Charleston class action cases
included simultaneous negotiation of a common fund, and variable, recovery for the class
and a fixed fee amount for class counsel, with the fee to class counsel be paid prior to the
claims period.

115. As set forth in the affidavit of Michael Virzi, attached to this complaint and

incorporated pursuant to SCRCP 10(c), it was unethical for the Richter defendants to
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simultaneously negotiate a common fund and variable recovery for the class and a fixed
fee amount for class counsel paid before the claims period. It was improper for the
Diocese defendants to agree to it. Plaintiffs at no time consented to the Richter
defendants negotiating such a settlement.

116. At page 13, paragraph 6B, in the typed version of the Charleston class
settlement, class counsel’s fee is provided as a fixed amount that would be set between a
high and low figure in the document, but class member recoveries would be reduced pro
rata “in the event that the total due exceeds the amounts provided” by the Diocese.

117. Representation of the plaintiffs by the Richter defendants in proposing an
unethical fee was inadequate. Alternatively, that representation breached a fiduciary duty
to the plaintiffs.

118. The fee provision in the class settlement assured the Diocese of getting
maximum protection from the res judicata effect of the class action settlement within the
financial limits of what the Diocese defendants and the Vatican were willing to pay, in
exchange for an unethical fixed fee for the Richter defendants, paid before the number of
class members was known, paid before any class member could make a claim, and paid
before any class member could be or would be paid.

119. The Richter defendants sacrificed the interests of absent putative class members,
such as plaintiffs, in exchange for the fixed fee they negotiated for themselves. The
Diocese defendants agreed to it as the price of obtaining the cooperation of the Richter
defendants in structuring a class resolution that provided only a fraction of the relief the
Richter defendants would accept in a case against a Diocese other than Richter’s own

Diocese.
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Conspiracy Technique Four: Disclosing to the Class neither the Settlement terms
for the Class Representatives nor the Settlement for Persons who Opted Out of the
Class

120.  The fourth technique to conspire against the plaintiffs was to make no
disclosure to them, or other class members, of either the superior settlement terms agreed
to by the defendants with the individuals who were the class representatives, or the
superior settlement terms reached with the individuals who opted out of the class
settlement.

121. The defendants have all taken the position that the agreement with those
persons who opted out of the class action was part of the class action. As part of the
class action, the defendants should have informed class members of those terms as an
option to the class recovery.

122. Neither the class representatives nor the opt-out abuse victims had to submit
their claims to binding arbitration. Their claims were given specific dollar amounts.
Each knew precisely what their recovery would be before consenting to resolve their
claim.

123. In addition, the terms for the opt-out abuse victims exceeded the low bar the
Richter defendants agreed to set for class member recoveries, and the opt-out victims
received more than was received by any comparable abuse victim who stayed in the class
settlement. In addition to the fee approved by the Court, the Richter defendants charged
class members an additional fee to go through the arbitration. The court approved fixed
fee was not disclosed to class members, was not reviewed by the shopped-for judge as

part of the pre-award fairness hearing, and was not reviewed in any post-award fairness

hearing,
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124. No notice was given to any class member, including the plaintiffs, about the
terms of the opt-out settlements. Had the plaintiffs been given notice of the terms
negotiated by the opt-out abuse victims or the class representatives, they might have
exercised a choice to receive one or the other recovery. The plaintiffs were abandoned by
their attorneys, the Richter defendants, with the collaboration of the Diocese defendants.
Alternatively, the fiduciary duties assumed to the plaintiffs, by defendants agreeing to
define the class so as to ostensibly include the plaintiffs, were breached by all defendants
in this action when they agreed to notice designed not to reach the plaintiffs. As alleged
below, the abandonment by the plaintiffs was professional negligence by the Richter
defendants, who had assumed the duty of representing the classes of persons that
included the plaintiffs. In the alternative, it was a breach of the fiduciary duty assumed
by the Richter defendants towards the plaintiffs. That duty was implicitly assumed by
other defendants as well, in ostensibly defining the classes as they were defined by
agreement of all defendants, when notice was designed not to reach those within the
definition.

Conspiracy Technique Five: Setting the Arbitration Structure So As to Create A
Means of Limiting Total Recovery for Compensating Victims

125. In the “General Terms of Settlement” agreed to in the 2006 mediation of the
Charleston class action case on June 14, 2006, there are seven essential terms of the
settlement agreement.

126. The first general term is that there will be two classes for the settlement.
“Actual victims of Diocese abuse,” and “Spousal &/or parent claims deriving from

victims abused.”
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127. The second general term was to provide a means of having a $12 million
settlement fund.

128. The third general term was “Details of claims process in settlement class action
shall be developed and include a payment matrix based on nature and severity of claims.”
129. The fourth term was that the court would be asked to approve a fixed fee for

class counsel “between $950,000 & $2.5 million.”

130. The fifth general term was to establish that four individuals would allocate
among themselves $460,000.

131. The sixth general term was that the four individuals would be paid whether or
not the court approved a class settlement.

132. The seventh general term was that the seven terms are an offer from the Diocese
and “shall be acted upon with reasonable promptness” by the four individuals who would
allocate $460,000 among them.

133. The four individual accepted the offer, and allocated among themselves
$460,000. None of those individuals received more than $160,000. It is not yet known
what portion was allocated to legal fee for class counsel.

134. Once those individuals accepted the offer, their claims were resolved. Their
resolution did not depend on court approval of the class.

135. On information and belief, those four individuals accepted that offer shortly
after the June 14, 2006 mediation. At least one of them had accepted it by June 16, 2006.

136. The two classes certified in an order signed January 19, 2007, excluded persons

who have “previously had any similar claim adjudicated, resolved, or released.”
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137. After June, 2006, those individuals who represented the class, whose claims had
been “resolved,” did not qualify as members of the class, and thus could not qualify as
class representatives for any case filed after June, 2006. Nevertheless, they were falsely
designated as class representatives in subsequent Dorchester County case, falsely put
forth as class representatives, and approved as class representatives even though they did
not meet the definition of the class.

138. In addition to not meeting the class definition, the class representatives received
a different settlement than did class members, and excluded themselves from the
arbitration process later articulated for the class members. In doing so they were guided
by the Richter defendants.

139. In the June 14, 2006 settlement, when the parties reserved details for later
specificity (“Details of claims process in settlement class action shall be developed and
include a payment matrix based on nature and severity of claims,”) those details were
reserved so the defendants could work backwards from the settlement fund, minus class
counsel’s fixed fee, to enable adjustments to be made to the notice given to the class, and
to the methods of relief given to the class members so the recovery to victims would not
be “too much.” The fee for the Richter defendants could not be jeopardized by having
“too many”’ sexual abuse victims served by the class settlement.

140. The structure of the notice and the arbitration process for the class was devised
working backwards from the desired end result to limit claims of the class, because the
highest priority of the Richter defendants, ahead of the interests of their clients or
ostensible class members such as the plaintiffs, was to preserve class counsel’s fixed fee.

That is why the fee is fixed, and why it takes priority over the recoveries of the clients in
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the class. The highest priority of other defendants, after their willingness to pay class
counsel’s fixed fee, was to either exclude persons such as plaintiffs, or to limit recovery
to persons such as plaintiffs, so that within the modest limits of the class settlement fund
proposed, which resolved claims for a fraction of the cost of similar claims against
another Diocese, the Diocese could argue a res judicata benefit from the class settlement
without having to pay meaningful relief class members, but paying a sufficient amount so
as to get the class approved. That is among the reasons that all defendants wanted class
counsel’s fee to be fixed but the recovery to the class to be variable, and for notice to be
designed to not inform all persons within the class definitions of the settlement itself.

141. The Diocese defendants knew or should have known that the history of
systematic deceit and deception about sexual abuse required by the Vatican and Code of
Canon Law, and which the Diocese defendants had in fact implemented, specifically
mandated by the Vatican since at least 1962, exposed the Diocese to fraudulent
concealment claims which its traditional defenses of charitable immunity and statute of
limitations defenses could not necessarily defeat.

142. The Diocese defendants knew that juries had placed a high value on the
intangible nature of sexual abuse claims.

143. To try to limit future sexual abuse claims, the Diocese defendants elected to
consent to a class settlement, hoping it would exclude enough victims so as to produce a
desired res judicata effect at a fraction of the cost of a proper settlement with all victims.
The Diocese defendants realized the close ties of the Richter defendants to the Diocese,
and their willingness to sacrifice the interests of their clients for a fee, enabled the

Diocese to try to minimize recoveries to the class members yet still get a class approved.
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144. All defendants needed to avoid meaningful court oversight of the class action to
limit the interests of absent members of the class, so all defendants agreed to “judge
shop” to avoid oversight by any Charleston judge, and to obtain a lak oversight by the
judge they desired to have.

145. When the defendants realized that “too many” victims, such as plaintiffs, might
come forward in the class action, they changed, by agreement, what they would propose
to the shopped-for judge for the notice to give the class, to limit how many victims might
participate, and created the arbitration process to limit relief available to those who did
participate. Neither the limited notice nor the arbitration process was provided in the
essential terms of the June 2006 settlement attached to this complaint.

146. Failing to give notice outside South Carolina, other than immediately adjacent
to South Carolina, was one means of eliminating claimants such as plaintiffs. No
defendants objected to limit the notice to South Carolina.

147. Relying on the Diocese defendants to identify victims was another means of
eliminating claimants such as the plaintiffs. All defendants were negligent in permitting
victims to be identified by the Diocese defendants, rather than insisting on giving
meaningful notice to putative class members.

148. Paying class counsel his fixed fee before any notice to the class, before any
class claimant had been identified, and before any claims had been submitted, was
another way of limiting the recovery to the class.

149. By design of all defendants, the class had no opportunity or input or comment
on the proposed fixed fee, to be paid ahead of all class claims, as it was approved without

notice to the class and before the class members were known.

35
Record on Appeal - 2437



150. No defendants disclosed that the Diocese had agreed to overlook the fraudulent
information submitted to the shopped-for judge to support the fee claimed, and had
agreed to make no mention of those various fraudulent time entries. Nor had the
defendants disclosed that they had agreed they would request no post-award fairness
hearing.

151. Structuring the arbitration into a matrix of categories, with recovery limits in
each category based on physical touch rather than the psychological injury caused, was
another way to limit the recovery to the class.

152. The defendants agreed to propose giving no notice nationwide, or even outside
the immediate area of South Carolina, so as to try to eliminate abuse victims such as
plaintiffs, then set the categories and recovery limits on the class members in the
arbitration, and set the binding nature of the arbitration, all as means calculated to harm
the plaintiffs by excluding them from the class recovery and to try to preclude them from
any later claim, and to limit recoveries to class members so as to not exceed the amount
the Diocese was willing to pay.

153. By agreement, settling on an arbitration structure from which there was no
appeal or review was a way of limiting the recovery to the class to make sure that the
Richter defendants were paid their fixed fee, the quid pro quo for the Richter defendants
cooperating with the Diocese to abandon clients such as the plaintiffs, and to limit
recoveries to other clients, in the interest of the Diocese defendants.

154. The Richter defendants abandoned absent class members such as plaintiffs, who
reside outside of South Carolina, and gave no meaningful notice to those class members

that their rights had been adversely impacted when they changed their position on notice
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to the class from nationwide notice to a notice limited to publications in and around
South Carolina. All other defendants cooperated with that abandonment. Unless the
order approving the class settlement means what it says when the court appeared to have
accommodated the limited notice by ruling, at page four, “any person who should have
had notice, but did not receive notice for whatever reason, would not be bound by the res
Judicata effect of the settlement,” and the plaintiffs are not precluded from their claims,
the notice and arbitration structure caused damage to the plaintiffs. Unless the plaintiffs
are not bound by the res judicata effect of the class action, they have been specially
harmed by the conspiracy engaged in by the defendants.

Conspiracy Technique Six: Providing False Information to the Court

155. The sixth technique used to cause special harm to the plaintiffs was defendants
cooperated in filing with the court false information. When false information was filed
by one defendant, all other defendants acquiesced, despite knowing it was false. Even
after the information was identified as false, no action was taken to protect the plaintiffs,
unless the order means that persons who received no notice are not barred by res
Jjudicata.

156. As noted above, the Dorchester County class action complaint in case 2006-CP-
18-1636 was falsely filed in that before it was filed the case had already been settled in
Charleston as 2005-CP-10-4913. The case was collusive, and was filed in Dorchester
County only to avoid oversight by any Charleston judge and pursuant to the defendants’
agreed upon plan to shop for a particular judge.

157. As noted above, the claim that class representatives in Dorchester County met

the definition of the class and could serve as adequate representatives were each false,
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and known by the defendants to be false when made in any of the Dorchester County
class complaints.

158. Patently false information about the procedural history of the class action was
included in the Motion to Certify Classes and for Preliminary Approval of Class
Settlement filed by the Richter defendants, and acquiesced in by other defendants.

159. Patently false information has also been given to the Charleston County Court
and to the public by the Diocese defendants.

160. All defendants cooperated in providing incomplete information to the Court in
Charleston County so as to facilitate dismissal without prejudice of the Charleston class
action.

161. By agreement of all defendants, SCRCP 23 was not complied with in dismissing
the Charleston class action. Plaintiffs were given no notice of the dismissal, or about the
Charleston class settlement, or about the settlement provided those who opted out of the
class settlement. Nor was notice given to any other ostensible class member.

162. False information was filed in Dorchester County about the class representatives
and their adequacy as class representatives. All defendants acquiesced in that false
information to the court.

163. False information was filed in Dorchester County in support of the fixed fee
sought by the Richter defendants. The Diocese defendants made no mention of the false
information filed in support of the fixed fee, because the fixed fee for the Richter
defendants, and the modest variable relief for the class, was the quid pro quo for the

Diocese defendants getting the benefit they have claimed entitles the Diocese defendants

38
Record on Appeal - 2440



to res judicata protection of the class settlement, and was the means by which the
defendants conspired to try to eliminating claims by persons such as the plaintiffs.

164. Among the false information filed to support the fixed fee for the Richter
defendants was false information about procedural history, false mathematical
calculations, false representations to mask the cooperation among defendants, false time
records by the Richter defendants (including individual lawyers billing in a single day
compilations of 30, 40, 51.5, 60, 80, and even 92 hours; and billings for multiple
“February 30” days), false statements of costs incurred by class counsel, false statements
of the recovery to the class, and false information about the counsel for persons who had
opted out of the class settlement.

165. The Diocese defendants agreed to remain silent as to these false statements,
except where they overtly participated in them.

166. If the plaintiffs are barred from claims against the Diocese by the res judicata
effect of the class action, charitable immunity, statute of limitations, or for any other
reasons, then duties to them in the class action were breached by the defendants, and

special harm has been caused to the plaintiffs by the acts of conspiracy of the defendants.

Conspiracy Technique Seven: Limiting Notice to only publications in and around
South Carolina

167. The seventh technique used in the conspiracy among defendants to cause special
harm to the plaintiffs was to agree to limit notice to only publications in and around
South Carolina, resulting in notice to only those putative class members who reside in
and immediately adjacent to South Carolina. The notice given was deficient in that it was
designed not to provide notice to those within the definition of the class action. By

agreement of all defendants, the notice was calculated to be ineffective to reach putative
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absent class members. Unless the order approving the class settlement means what it
says and plaintiffs are not bound by the res judicata effect of the class settlement, the
defendants have conspired so as to cause special damage to the plaintiffs.

168. The Diocese defendants are well aware, from its own dealings with abuse
victims that many victims reside out of South Carolina. All defendants were conscious in
choosing limited notice, that doing so served the interests of the Diocese at the expense of
persons such as the plaintiffs. |

169. By motion filed in Dorchester County in October 2006, the Richter defendants
proposed giving nationwide notice of the class action through advertising about the
settlement in a newspaper with national coverage.

170. In January 2007, the Richter defendants revised their request for notice to the
Dorchester County court, and the Diocese defendants acquiesced in that revision, to limit
notice to only publications in newspapers with circulation in or near South Carolina. The
request to provide notice through a newspaper with national circulation was abandoned.

171. The Richter defendants abandoned the plaintiffs as putative members of the
class in agreeing to notice calculated not to reach them. Alternatively, the Richter
defendants breached the fiduciary duties they had assumed as to the plaintiffs in defining
the classes so as to ostensibly include them, then revising the notice so as to provide no
notice to them and all other absent members of the class who resided outside of the area
immediately adjacent to South Carolina.

172. The Diocese defendants conspired with the Richter defendants to submit for
court approval notice to the class that was calculated to omit absent members of the class

such as the plaintiffs, and all persons situated similarly to them. The agreement was to
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bar the plaintiffs from being able to make claims by the res judicata effect of the
ostensible class action without having to compensate them for sexual abuse.

173. No effort was made to protect absent members of the class, such as the
plaintiffs, by providing notice beyond the immediate area around South Carolina. If the
plaintiffs are barred from claims against the Diocese by the res judicata effect of the class
action, charitable immunity, statute of limitations, or for any other reasons, then duties to
them in the class action were breached by the defendants, and special harm has been
caused to the plaintiffs by the acts of conspiracy of the defendants.

174. The Diocese defendants made no objection to lack of nationwide notice. They
made no objection as an overt act taken in furtherance of the common plan to reduce the
number of claimants by eliminating persons such as thg plaintiffs from being able to
make a claim, while retaining the argument that all absent class members were barred by
res judicata. The reduced notice agreed upon by all defendants demonstrates that the
representation of the class was inadequate, and that the defendants conspired specifically
to defeat the interests of persons such as the plaintiffs, to cause them special harm by
giving them not even a chance at notice of the class action.

175. The injury to the plaintiffs from the conspiracy engaged in by the defendants
harmed the plaintiffs in a manner different from other causes of action. Plaintiffs were
improperly excluded from the class action, but unique to the conspiracy cause of action
are the damages from the plaintiffs being unable to influence the corrupt course of the
class action, and its corrupt features by lack of participation. Plaintiffs were deprived of
the opportunity to influence the class suit, and to try to assist themselves and other abuse

victims from not being limited to the corrupted procedures and manipulations of the class
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suit. Among other things, the plaintiffs were unable to participate to influence the
miniscule recovery allocated for parent and spousal claims because they were not brought
for the class using the common law “loss of services” cause of action. However, if the
plaintiffs are not deemed precluded from stating their claims against the Diocese for any
reasons, including the class suit, charitable immunity or the statute of limitations, then the
conspiracy by the defendants to defeat their claims was ineffectual, and this cause of
action will be dismissed.

176. As a proximate cause of the actions of the defendants as alleged above, the
plaintiffs were damaged, and are entitled to actual and punitive damages from the
defendants as a result.

For a Fourth Cause of Action:
Professional Negligence by the Richter Defendants

177. Allegations of paragraphs 1-18 above are incorporated into this cause of action
as if fully stated. This cause of action presumes that the plaintiffs are precluded, by any
reason, including the class action, charitable immunity, or the statute of limitations, from
making claims against the Diocese.

178. Pursuant to S.C. Code § 15-36-100(b), Attachment B to this complaint, and
incorporated herein pursuant to SCRCP 10(c), is a copy of an affidavit of Michael Virzi
specifying various negligent acts or omissions of the Richter defendants, and the factual
basis of the negligent acts or omissions of the Richter defendants. The original of this
affidavit has been filed with a court in another, similar, case.

179. As reflected in the 2006 Charleston class action settlement that is Attachment A

to this complaint, the proposed group whose claims were settled on June 14, 2006, in the
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Charleston class action mediation was a class specified as “actual victims of Diocese
abuse.”

180. Plaintiffs were putative members of that class as it was defined in the proposed
settlement.

181. When the June 14, 2006 Charleston class mediation agreement was formally
typed and formally approved by the Richter defendants, the Vatican, and the Diocese
defendants, the illicit agreement by defendants on “judge shopping” had been
accomplished, and the Charleston class settlement was now claimed to be a proposed
settlement of both a Charleston class case and Dorchester County class actions.

182. On October 6, 2006, the Richter defendants filed proposed class definitions that
included plaintiffs, and proposed a means of notice by publications with nationwide
distribution to give notice to the class. That proposed notice might have given notice to
the plaintiffs, enabling them to either participate or to opt out.

183. The Richter defendants assumed a duty to the plaintiffs in each of the filings in
(a) the Charleston case which alleged a class action, (b) in that June 14, 2006 class
settlement agreement of the Charleston case which alleged a class action, and (c) in its
October 6, 2006 Dorchester County alleging a class action.

184. On January 18, 2007, the Richter defendants abandoned giving notice to the
plaintiffs about the class settlement that purported to include them. Their proposal for
notice was revised to include only publications in and immediately around South
Carolina, even though the class was not defined with geographic limitations.

185. On January 19, 2007, the proposed class definitions that included the plaintiffs

were approved without objection from the Diocese defendants.
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186. In their Charleston and Dorchester County class action cases against the
Diocese defendants, the Richter defendants assumed the obligation of representing the
interests of absent putative class members including the plaintiffs. In abandoning the
plaintiffs, the Richter defendants performed in a professionally negligent manner the duty
they had assumed to absent putative class members such as the plaintiffs.

187. The Richter defendants engaged in negligent acts and omissions in their
representation of the plaintiffs. Among other things, when they abandoned the plaintiffs,
they failed to provide competent representation, failed to act with reasonable promptness
and diligence, failed to keep the plaintiffs reasonably informed, failed to provide them
with information with respect to obtaining their informed consent, failed to consult with
them about the means for accomplishing their objectives, represented them without their
consent in circumstances which constituted a conflict of interest, failed to exercise
independent professional judgment, failed to render candid advice, and exhibited lack of
candor towards a tribunal.

188. No notice of any type, at any point, was given to absent putative class members
who reside out of South Carolina or outside the area immediately adjacent to South
Carolina, such as the plaintiffs. If any notice was given it was deficient in that it was not
designed to accomplish notice to out of state abuse victims such as the plaintiffs, or even
to all in-state victims.

189. Any court approval of the notice was deficient in terms of protecting the
plaintiffs because the court overseeing the class action had been shopped for by the
defendants, and had been given, by agreement of the defendants, fraudulent information

on which to base decisions.
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190. The Richter defendants abandoned their absent putative class member clients
such as the plaintiffs by agreeing to change the proposed notice to notice calculated not to
reach the plaintiffs, and calculated not to reach all putative class members situated
similarly to the plaintiffs.

191. The Richter defendants abandoned their clients’ interests and acted in a
professionally negligent manner by submitting fraudulent information to the court.

192. The plaintiffs were abandoned by the Richter defendants so that “too many”
class claimants would not come forward in the class action and jeopardize the fixed fee
the Richter defendants had negotiated for themselves at the expense of the class
members, that fee to be paid before notice to the class, before the class was known, and
before the class claims process had even begun.

193. Having “too many” claimants also was believed to not be in the interest of the
Diocese, and because of his conflicts of interest, which were not disclosed to the class,
the Richter defendants were actually acting to protect the interests of the Diocese more
than the interests of putative class members such as the plaintiffs.

194. As a result of their attorneys, the Richter defendants, abandoning the plaintiffs,
no notice was given to them of the class action, and they had no opportunity to participate
in either the class action, or to join those who opted-out of the class and pursue the more
favorable terms available to those persons who opted out. The acts and omissions of the
Richter defendants have caused damage to the plaintiffs, assuming the plaintiffs are
prevented from their claims against the Diocese for any reason.

195. Plaintiffs were each entitled to actual and punitive damages as a result of the

professionally negligent representation they received from the Richter defendants.
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For a Fifth Cause of Action:
Breach of Fiduciary Duty by the Richter Defendants

196. Allegations of paragraphs 1-17 above are incorporated into this cause of action
as if fully stated. This cause of action presumes that the plaintiffs are precluded from
making claims against the Diocese, for any reason, including the class action, charitable
immunity, or the statute of limitations.

197. The Richter defendants chose to propose defining the classeé in the class actions
so as to have no geographical limit on the classes.

198. All defendants agreed on how the classes were defined.

199. In choosing to define the classes so as to include the plaintiffs, the Richter
defendants each assumed fiduciary obligations to each of the plaintiffs, who were absent
putative members of the classes they defined.

200. As an alternative to the Fourth Cause of action for professional negligence, the
Richter defendants breached the fiduciary duty each assumed as to each plaintiff as an
absent member of their respective putative class.

201. Those fiduciary duties were breached when the Richter defendants abandoned
the interests of the plaintiffs by requesting geographically limited notice of the class
action and settlement, as opposed to the nationwide notice they initially proposed.

202. The state court judge overseeing the class action was shopped for by all
defendants.

203. The state court judge was not asked to give notice to all class members, only a
subset of class members that excluded the plaintiffs.

204. The Richter defendants originally proposed nationwide notice, but then

abandoned the proposal. The lack of nationwide notice was observed in the record of the
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class action, but even after that limitation was noted, the Richter defendants did not
request it.

205. On October 6, 2006, the Richter defendants filed proposed class definitions that
included the plaintiffs, and proposed a means of nationwide notice to the class that might
have given notice to the plaintiffs.

206. The Richter defendants in its Charleston class action filing, and in the June 14,
2006 settlement, and in its October 6, 2006 filing in Dorchester County, assumed a
fiduciary duty to the plaintiffs.

207. On January 18, 2007, the Richter defendants abandoned giving to the plaintiffs
notice about the class settlement that ostensibly included them.

208. On January 19, 2007, the class definitions that included the plaintiffs were
‘approved without objection from the Diocese defendants.

209. No meaningful notice, at any point, was given to class members who reside out
of South Carolina or outside the area immediately adjacent to South Carolina. If any
notice was given it was deficient in that it was not designed to accomplish notice to out of
state abuse victims such as the plaintiffs, or even to all in-state victims.

210. The Richter defendants contend that mention of a class action or a class action
settlement in a news media outlet is sufficient due process “notice” of a class action or
class action settlement within the meaning of SCRCP 23. Mention of a class action or
class action settlement in a news media outlet is not notice of a class action or class
action settlement within the meaning of SCRCP 23.

211. The Richter defendants each breached their fiduciary duties to the plaintiffs so

they would not participate in making a claim against the fund established for the class
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action settlement. If notice had been given nationwide, as originally proposed, “too
many” claimants might have come forward in the class action, which would have
jeopardized the fixed fee the Richter defendants had negotiated for themselves at the
expense of their clients.

212. The Richter defendants arranged to have their fixed fee paid before notice to the
class and before the claims process.

213. The Richter defendants arranged to have their fixed fee paid before membership
in the class was known.

214. The Richter defendants arranged to have their fixed fee paid before distribution
to the class was known.

215. The Richter defendants arranged to have their fixed fee paid before class
members had an opportunity to object to or comment on the fixed fee and its priority over
class member recovery.

216. Having “too many” claimants also was believed by the Richter defendants to
not be in the interest of the Diocese, and to protect their own interest in their fixed fee the
Richter defendants had to also act to protect the interests of the Diocese more than the
interests of the plaintiffs. The Richter defendants have close and longstanding ties and
involvement with the Diocese defendants. Those involvements were never disclosed to
the class. To promote the interests of the Diocese in trying to later argue the res judicata
effects of the class action in exchange for the lowest possible payment to class members,
and to promote ahead of the interests of the plaintiffs their own interest in their fixed fee,

the Richter defendants agreed to change the proposed notice to the class from notice in
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publications with nationwide distribution, and also agreed to accept for the class
compensation that ranked among the lowest known victim compensation.

217. As a result of the Richter defendants abandoning the interests of the plaintiffs,
and breaching the fiduciary duties owed to them, the plaintiffs had no opportunity to
participate in the class action, or to join those who opted-out of the class and pursue the
more favorable terms available to those persons who opted out, or to make a claim
against the Diocese for sexual abuse. The acts and omissions of the Richter defendants
have caused damage to the plaintiffs.

218. Plaintiffs are each entitled to actual and punitive damages as a result of the

fiduciary duties to them that were breached by the Richter defendants.

For a Sixth Cause of Action:
Judicial Estoppel and Unfair and Deceptive Trade
Practices by the Diocese Defendants

219. Allegations of paragraphs 1-17 above are incorporated into this cause of action
as if fully stated.

220. The Diocese defendants engaged in unfair and deceptive acts or practices in the
conduct of commerce in violation of South Carolina law.

221. The Diocese defendants operate an organization engaged in trade or commerce
as defined in S.C. Code § 39-5-10(b). The Diocese defendants advertise and offer for
distribution services, tangible and intangible, directly and indirectly affecting the people
of South Carolina. They operate churches and schools, and activities, which cater to
families.

222. The Diocese defendants encouraged people, including plaintiffs, to use their

facilities, and to attend the various activities and functions offered on its premises. In
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making that invitation, the Diocese defendants assumed the duty to ensure that its
premises were safe from reasonably foreseeable dangers. The Diocese defendants
particularly owed a duty to the plaintiffs, who were minors, and their parents, a greater
degree of care because as children the plaintiffs were unable to fully appreciate risks and
danger. The Diocese defendants represented to its invitees and their parents or guardians,
including the plaintiffs, that its facilities and its priests were safe, and that persons would
be would be protected form harm when using its facilities and when interacting with its
personnel.

223. For years the Diocese defendants have been aware that certain in its operations,
certain of its employees have sexually abused minors.

224. As part of a business decision to address that history of sexual abuse, in 2006
the Diocese elected to adopt a class settlement to address its known history of priests and
other employees sexually abusing minors.

225. The Diocese promoted that decision as a responsible action by the Diocese
defendants.

226. Part of that settlement was to advertise the offer by the Diocese to distribute
both services (in the form of counseling) and property (in the form of compensation) to
sexual abuse victims.

227. Advertising was done by the Diocese in, among other publications, newspapers
of general circulation in Charleston (Post and Courier), Myrtle Beach (Sun), Columbia
(The State), Augusta (Chronicle), Rock Hill (Herald), Beaufort (Gazette), Greenville

(News), Spartanburg (Herald), Orangeburg (Times-Democrat), Florence (Morning News),
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and Aiken (Standard). Living outside of South Carolina, plaintiffs saw none of those
notices, as was designed by the defendants.

228. In that advertising, tangible property was proposed to be exchanged by the
Diocese, and services provided in part for the intangible injury created by acts of sexual
abuse.

229. The public interest was affected by the proposed class settlement because the
offering was made to the public, the advertising was made to the public, members of the
public were invited to identify themselves as abuse victims and participate in making
legitimate claims for compensation, and that was approved predicated on the false
representation made to the Court about how the Diocese would conduct itself.

230. A circuit court judge to approve the class settlement was “shopped for” and
selected by the Diocese defendants, in conspiracy and collaboration with the Richter
defendants. The Diocese defendants did not want any Charleston County judge, out of
concern that the judge might be fully independent.

231. The Diocese defendants were negligent in assessing the damage done by sexual
abuse by their employees and the number of persons affected by that abuse.
Alternatively, the Diocese knew the number of victims would far exceed the numbers it
reported to the court as its expectations for number of victims, and consciously
misrepresented that number to the court.

232. The Diocese defendants were aware that the Richter defendants were willing to
recover only modest relief for victims in exchange for a substantial fixed fee that took

priority over the recoveries to the victims.
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233. The Diocese defendants were aware that the Richter defendants had extensive
and life-long ties to the Diocese, and would be willing to compromise the interests of the
absent class members in exchange for a fixed fee payment.

234, The Diocese defendants conceived a plan to commit a fraud on the Court by
representing to the court, falsely, a rationale upon which the court could approve a class
settlement defined with no geographic limits, while giving notice to the class in a
geographically limited way. As long as their fee was paid, the Richter defendants were
expected by the Diocese defendants to be willing to accommodate the interest of the
Diocese, even at the expense of the absent members of the class they represented.

235. All defendants collaborated to submit false information to the Court, and no
defendant objected to any of the false information submitted by any of them. Part of their
agreement was to remain silent while false information was submitted.

236. To gain court approval of the class settlement the Diocese made overt
misrepresentations of fact to the Court that was falsely represented to reflect an
“understanding” among all defendants “as to what would happen” to any person within
the class definition who “shows up” (as put by the Diocese defendants) outside of the
class notice procedure. The “understanding” communicated to the Court was to address
if “someone pops back up who should have gotten notice who didn’t get notice.” The
understanding communicated to the Court by the Diocese was:

I think we [the Diocese and class counsel] have an understanding as to
what would happen to those particular folks, which would really be our
problem, and I think that what we’ve discussed allows us to proceed with

the agreement we’ve signed on January 12" [2007]. And then if that
person shows up then we [the Diocese] would have to deal with that.
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237. That representation to the Court appears on page 3 of a transcript dated July 13,
2007.

238. In that same transcript, the Diocese defendants represented to the Court, falsely,
that there were only five sexual abuse victims they had not located. That representation
was false, and was known to have been false when made. In fact, the Diocese was aware,
or should have been aware, that the number of sexual abuse victims far exceeded the
victims already known to it from its own files, as many victims had not previously
identified themselves.

239. To avoid nationwide notice, the Diocese falsely represented to the Court that
when an absent class member did not get notice, and later identified himself or herself,

i
the Diocese assured the court, on page 14 of the same transcript, “we’ve got to find
anybody else who has kind of, lack of a better word, comes out of the woodwork.”

240. The Diocese defendants made no disagreement when, on pages 16 - 17 of that
same transcript, class counsel summarizes the position of the Diocese as “what the
Diocese has come to is that if anybody is missed . . . the diocese waives all the same
defenses that they have given up in this class settlement, consents to the same method of
compensation, consents to the same early disposition of that claim by a same arbitration
method, the whole nine yards.” Those terms were supposedly submitted by letter by the
Diocese.

241. Nor did the Diocese defendants state any disagreement when the Court
observed, as to the Diocese, on page 25 of that same transcript, “what they [the Diocese]
say is if you come forward in the future we will treat you just the same as we have treated

these individuals and the relief is available for you.”
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242. The Diocese intended, on July 13, 2007, to create the false impression with the
court that if a victim within the class definition came forward in the future, that the
Diocese would extend relief to that victim. The Diocese created by impression by its
statements and its silence in light of statements by others. The Diocese intended that
impression to be relied on, and it was relied on. That impression was false, and was
known to be false when made.
243. The Court relied on the statements and silence by the Diocese to extend in the
July 30, 2007 order approving the class settlement, at page four, this statement:
The Diocese has further stated that it understands that any person who
should have had notice, but did not receive notice for whatever
reason, would not be bound by the res judicata effect of the settlement.
Further the Diocese has stipulated before me in open Court and on the
record that any person who comes forward at a later date and can show
that he or she should have received notice but did not could participate in
an arbitration process with terms identical to the Settlement and
Arbitration Agreement before the Court for approval today.

Emphasis added.

244. The Diocese defendants intended that the Court rely on their statements, silence,
and conduct to form that impression, even though the impression was false and the
Diocese had no intention of honoring the assurances given to the Court.

245. When additional victims came forward, including these plaintiffs, the Diocese
refused to honor its representations to the Court, and which the Court placed in its July
30, 2007 order at page 4. Instead, the Diocese asserted the defenses it had waived,
claimed the res judicata effect it had disclaimed, and acted exactly contrary to its
assurances to the Court.

246. The Diocese defendants made their false representations to the Court for the

purpose of gaining Court approval of a class settlement with only limited notice to the
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class. By contending (falsely) that it would both waive its defenses and provide
compensation to class members who had received no notice, the Diocese committed
fraud on the Court, on the public, on the plaintiffs, and on all sexual abuse victims born
before August 30, 1980. When those representations were made the Diocese had no
intention of honoring the representations.

247. The Diocese amply demonstrated that its assurances to the Court were false
when, despite those assurances, the Diocese refused to perform on its assurances or on
the Court’s order when sexually abused persons born prior to August 30, 1980, including
the plaintiffs, received no notice of the class and later requested relief.

248. The Diocese has taken inconsistent positions as to different persons included in
the same class definition. Those inconsistent positions also affect the public interest.

249. All of the conduct by the Diocese, from the collusive behavior in the class
action to the overt misrepresentations to the Court, has the potential to be repeated, and
the Diocese in fact has repeated its refusals to honor the representations made to the
Court. Multiple sexual abuse victims born prior to August 30, 1980, received no notice
of the class action and have since been refused relief by the Diocese.

250. The proceedings in which those inconsistent positions were taken by the
Diocese are related to this action in that each involved one or more members of the class
as defined by agreement of the Diocese, who received no notice of the class settlement
and for whom the Diocese promised to provide relief.

251. The Diocese was successful in maintaining its disingenuous misrepresentations

to the Court, got relief from the Court based on those disingenuous representations, and
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as a result of taking that position the Diocese received the benefit of class approval from
the Circuit Court.

252. The inconsistency by the Diocese is part of an intentional effort to mislead the
Court.

253. The two positions by the Diocese are in fact inconsistent, and as a result the
Diocese is estopped from taking a different position as to the plaintiffs from the position
it asserted to the Dorchester County court in the class action.

254. Plaintiffs have suffered an ascertainable loss as a result of the secretive,
duplicitous, and untruthful conduct of the Diocese, and is entitled to recover actual
damages as a result of the wrongful conduct of the Diocese, trebled as provided by law,
with costs and attorneys fees as provided by statute.

255. The secretive and disingenuous conduct by the Diocese is offensive to public
policy, is immoral, unethical, and oppressive. The Diocese made a calculated business
decision to invest some funds and engage in a public relations exercise, in an effort to
procure positive publicity for itself without having to compensate all of its sexual abuse
victims, and to attempt to seal off its liability for the full extent of its sexual abuse
victims.

256. The Diocese invested funds to design a compensation program for victims
which specifically excluded many victims. The Diocese engaged in collusion with other
defendants to do so, as alleged above, and engaged in overt misrepresentations to the
Court and the public in order to achieve its objective to deceive the public, the Court, and
those persons (or the parents and spouses of such persons) sexually abused who were

born prior to August 30, 1980, including the plaintiffs.
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257. The Diocese defendants took no appeal from the July 30, 2007 order.

258. The Diocese defendants are bound by the July 30, 2007 order in the class action.

259. When the Diocese was contacted on behalf of the plaintiffs, having received no
notice of the class action, the plaintiffs were refused relief. Instead, the Diocese has
asserted against victims who did not get notice, exactly as they promised they would not,
the res judicata effect of the class settlement, as well as the defenses it waived on the
record, and has done so even as to victims for whom the Diocese did not even attempt to
provide notice.

260. The representation made by the Diocese to the Circuit Court was false when
made by the Diocese, and was knowingly false when made by the Diocese. The Diocese
had no intention of including other victims who received no notice “for whatever reason.”
Despite its representations, the Diocese defendants intend to use the collusive class action
cases to attempt to terminate liability of the Diocese, to do so at a fraction of the recovery
a truly adversarial counsel might demand on these facts.

261. The Diocese defendants made their misrepresentations with the intention of
convincing the Circuit Court to approve a collusive class settlement, even though the
Diocese had no intention of honoring its assurances to the Circuit Court. The intention
by the Diocese to mislead the Circuit Court succeeded, and the settlement was approved.

262. The unfair and deceptive acts and practices of the Diocese have an impact upon
the public interest, and have not only had the potential for repetition, the deceptive acts
and practices have actually been repeated, as the Diocese has refused multiple persons
who came forward having not gotten notice of the class action. The practices engaged in

by the Diocese, of misrepresentations to the court and the public through its court
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statements as well as its statements to the press, are extensions of longstanding practices
of deceit and deception by the Diocese. Maintaining secret archives of files, practicing
“mental reservation” to support and justify lying (even while under oath), using
diplomatic immunity to conceal documents, mandating that persons with knowledge of
abuse conceal that knowledge, are all techniques used by the Diocese to maintain
deception. Overtly misrepresenting to a Court, and to the public, its intentions, are
extensions of techniques the Diocese has used for years.

263. The false and deceptive practices of the Diocese will continue absent some
deterrence and accountability in the form of liability and damages as well as injunctive
prohibitions. The corrupt practices of the Diocese have been actually repeated, as well as
having had the potential for repetition. The Diocese has engaged in misrepresentations of
material fact.

264. The Diocese should be enjoined from further use of any deceptive practice, and
enjoined from removing, concealing, withholding, destroying, mutilating, altering,
publishing, or by any other means falsifying or destroying any documentary material in
its possession, custody, or control that relates in any way to past sexual abuse.

265. The Diocese violated the UTPA willfully, in that it knew or should have known
that its conduct was a violation of S.C. Code § 39-5-20.

266. The plaintiffs suffered an ascertainable loss of money as a result of the unfair or
deceptive methods by the Diocese in posturing for the Court as if it would respond to
additional victims who got no notice, but theﬁ refusing relief when victims who got no
notice actually contacted the Diocese; posturing for the Court that it waived defenses for

victims who got no notice but then asserting those same defenses when additional victims
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actually came forward. Conduct by the Diocese was willful, and the Diocese knew or
should have known that its conduct was unfair and deceptive.

267. The plaintiffs are entitled to treble damages as a result of the conduct of the
Diocese, as well as actual and punitive damages, costs and attorneys fees, and such other

and further relief as the court deems just and proper.

Demand for Jury Trial

268. Plaintiffs demand a trial by jury.

Relief Sought
Wherefore, Plaintiffs seeks relief in the form of:

269. Actual damages to be awarded to the plaintiffs by the finder of fact against the
various defendants, trebled as authorized by law for the appropriate cause of action,

270. Costs and disbursements of this action, )

271. Attorneys fees as authorized by law,

272. Punitive damages as authorized by law, and for

273. Injunctive relief to enjoin the Diocese defendants from failing to honor its
representations to the Court in Dorchester County as to abuse victims who got no notice
“for whatever reason,” and for

274. Such other and further relief as the Court deems just and proper.

Respectfully submitted,

Gregg Mey Crsmem=®
1 Poston Road Suite 110
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Charleston SC 29407
843-556-1025
attyem(@gmail.com

Attorney for Plaintiffs
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" "STATE OF SOUTH CAROLINA 3
COUNTY OF CHARLESTON %

, |
John Doe #66 ’[ )
V. )
The bishop of Charlestim, a Corporation Sole, and)
The Bishop of the Didcese of Charleston, in bis)
official capacity )
CASE NO.: 2005-CP-0-2053 )
; )
- John Doe #5664 . ' )

v. ' )
The bishap of Charlest’on, a Corporation Sole, and)
The Bishop of the Di!l)cese of Charleston, in his)

offleial capacity | )
CASE NO. 2005-CP-]10-3293 )
' John Doe #53 ! g

v. )

The bishop of Charleston, a Corporation Sole, and)
The Bishop of the D$cese of Charleston, In his)
official capacity

-

IN THE COURT OF COMMON PLEAS
THE NINTH JUDICIAL CIRCUIT

Seftlement Agreement

.
CASE NO.: 2005-CP-10-4913 %
o )
]
In 2 mediati 'on!conducbed on this day of , 2006, the above named
{
parties agreed to thc foliowing terms:
1, _iL shall pay to 8 3

2. PlainﬁﬁYR%pondeﬁ:t will execute a general release dismissing all claims on account of the matters raised

in the above baptiox}cd lawsuit,

3. Plaintfy Responde_;bt will cooperate in having a dismissal with prejudice entered by the court; and

4, The parties ghall spiitﬂne mediation fees
|

i
'i
o
By: f By
’ (Ptirt Name) (Print Name)
Its: ! Its:
Dated: i Dated:
[
i
|
| EXHiBIT 8 *
t
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STATE OF SOUTIT CAROLINA )
AFFIDAVIT
COUNTY OF COUNTY OF RICHLAND )

NOW COMI:S Michael J. Virzi, and states, under oath, the following:

1. I am offering this affidavit as an cxpert witness on behalf of the plaintiffs. John
Doc ct al.. to support their Complaint against the defendants, Lawrence L. Richter. Ir., Esquire,
David K. Haller. Esquire. and Richter & Haller, LLC. (hereinafier “Defendants”) for

professional negligence pursuant to S.C. Code Ann. § 15-36-100(b).

2. My qualifications to give expert testimony include the following:
A. I am a lawyer licensed to practice law in South Carolina;
B. I am a former Assistant Disciplinary Counsel to the South Carolina

Supreme Court and current Chairman of the South Carolina Bar Ethics
Advisory Commitiee;

C. | am a frequent CLE speaker and law school guest lecturer on the topic of
lawyer ethics and have been selected as one of five instructors for the

South Carolina Supreme Court’s Ethics School; and

D. Since leaving the Office of Disciplinary Counscl in 2006, my practice has
focusced almost exclusively on matters of lawyer ethics. '

3. My opinion is based on the facts provided to me by Plaintift’s counsel and review
of various documents. Included in my document review are the following:

A. Complaint in the Original Jurisdiction of the Supreme Court. John Doe et
al. v. Lawrence E. Richter, Jr., et al.;

B. Affidavit of Gregg Meyers, dated June 18, 2008, and filed June 18, 2008,
in John Doe C, et al. v. The Diocese of Charleston, et al., Case No. 08-CP-
10-1274, and attachments including:

i. Complaint, dated May 10, 2005, and filed May 12, 2005, in John Doe
#66 v. The Bishop of Charleston et al., Case No. 05-CP-10-2053;
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ii. Complaint. dated August 10, 2005. and filed August 12, 2005. in John
Doc #66A v. The Bishop of Charleston et al.. Casc No. 05-CP-10-
3293;

iii. Complaint, dated December I, 2003, and filed December 2, 2005. in
John Doc #53 et al. v. The Bishop of Charleston et al.. Case No. 03-
CP-10-4913;

iv. Consent Order of Dismissal Without Prejudice, dated October 19,
2006. and fled October 23, 2006. in John Doc #66 v. The Bishop of
Charleston et al.. Case No. 05-CP-10-2053:

v. Consent Order of Dismissal Without Prejudice, dated October 19.
20006, and filed October 23, 20006, in John Doe #66A v. The Bishop of
Charleston et al.. Casc No. 05-CP-10-3293:

vi. Consent Order of Dismissal Without Prejudice, dated October 19,
2006. and [1led October 23, 2006. in John Doe #53 ct al. v. The Bishop
of Charleston et al.. Case No. 05-CP-10-4913; and

vil. Transcript of Record before The Honorable Dianc S. Goodstein. dated
August 9, 2007, in John Doe 33 et al. v. The Bishop of Charleston et
al., Casc Nos. 2006-CP-18-1310. 2006-CP-18-1311, and 2006-CP-18-
1636;

Amended Complaint. dated October 6. 2006, and filed October 6, 2006, in
John Doc #67 et al. v. The Bishop of Charleston, Case No. 06-CP-18-
1311;

Motion to Certify Classes and for Preliminary Approval of Class
Scitlement, dated October 6, 2006. and filed October 6, 2006, in John Doe
#53 et al. v. The Bishop of Charleston et al., Case No. 2006-CP-18-1310.
2006-CP-18-1311. and 2006-CP-18-__ (blank linc in original):

Motion to Certify Classes and for Preliminary Approval of Class
Settlement. dated January 15, 2007, and filed January 17, 2007, in John
Doe #53 ct al. v. The Bishop of Charleston et al.. Case Nos. 2006-CP-18-
1310, 2006-CP-18-1311, and 2006-CP-18-1636:

Settlement and Arbitration Agreement, dated January 12, 2007, and filed
January 17, 2007 in John Doe #53 et al. v. The Bishop of Charleston et al.,

Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;
and
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G. Plaintift™s Petition for An Award of Attorneys Fees and Litigation Costs,
dated February 14, 2007, and filed February 14, 2007. in John Doc #53 et
al. v. The Bishop of Charleston et al.. Case Nos. 2006-CP-18-1310. 2006-
CP-18-1311, and 2006-CP-18-1636. and exhibilts attached thereto
including:
i.  Affidavit of Lawrence E. Richter, Jr. in Support of Plaintiffs’ Petition
for Attorneys Fees and Costs, with attached timesheets and expense
summaries:

ii. Affidavit of David K. Haller in Support of Plaintiffs” Claim for
Attorneys Fees and Costs;

iii. Affidavit of Angela Pittard. with attached timesheets;
iv. Affidavit of John P. Freceman in Supporl of Class Action Settlement
Approval and Class Counsel’s Fee Petition, with attached resume and

Comparative Table of Sclected Settlements; and

v. Affidavit of Lionel S. Loflon in Support of Plaintiff’s Pectition for
Attorncys Fees and Costs. with attached timesheets.

4, These factual and legal materials arc of the typce reasonably relied upon by cxperts
in the field of legal malpractice in forming their opinions.

3. Based on my experience, education. training, and knowledge of the standard of
carc for lawyers and on my review of the above-listed documents and my discussions with
Plaintiffs’ counsel, it is my opinion that, Lawrence E. Richter, Ir., Esquire. David K. Haller,
Esquire, and Richter & Haller, LLC, (hereinafter “Delendants™) engaged in negligent acts and

omissions in their representation of Plaintiffs including the following:

A. failure to provide competent representation;
B. failure to act with reasonable diligence and promptness;
C. failure to promptly inform clients of decisions and circumstances with

respect to which the clients” informed consent is required;
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failurc to reasonably consult with clients about the mecans by which the

clicnts™ objectives are to be accomplished;

E. failure to keep clients reasonably informed about the status of matters:

F. failure to explain matters to the extent reasonably nccessary to permit
clients to make informed decisions regarding the representation:

G. attempting to charge and charging an unreasonable fce:

H. representing clients when the representation involved a concurrent conflict
of interest, without obtaining the informed consent of each client.
confirmed in writing;

l. failure to exercise independent professional judgment and render candid
advice in representing clients;

I failurc to expedite litigation consistent with the interests of clients:

K. Jack of candor toward a tribunal; and

L. conduct prejudicial to the administration of justice.

6. In particular, it appears [rom the above-referenced documents that Defendants

failed to inform clients of Richter’s extensive personal relationship with an adverse party. the

Diocese of Charleston. and Richter’s continuing work on behalf of the Diocesc during litigation

in which Defendants’ clients were adverse to the Diocese. It is apparent from Richter’s own

affidavit (identified in paragraph 3.F.ii above) that he has a lifelong, extensive personal

relationship with the Diocese and many of its current and former constituents. tn addition to

being a constituent himself and continuing to perform official functions during the pendency of

the client matter. This presents a conflict of interests, requiring Defendants to disclose the nature
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and extent of the relationship to the clients. along with the risks of the representation and the

reasonably available alternatives. Defendants apparently did not do so.

7. It further appears that Defendants engaged in acts and omissions that would be

potentially disadvantageous to their own clients and advantageous to the Diocese, including:

A.

D.

failing to promptly seek class certification in the Charleston County class
action:

executing Consent Orders of Dismissal in the Charlesion County cases;
reducing the extent of notice to class members contained in Defendants’
Motion to Cerlify Classes;

agreeing to reduce their clients’ recovery but not Defendants’ fees. if the
claims exceeded the pool:

failing to object to thc Diocese having sole, unsupervised, unfettered
discretion to discover potential class members from its own files:

failing to seek a post-claims fairness hearing or to provide any procedure
in the settlement agreement for post-claim review;

expressly sacrificing clients” opportunity for post-claim review by
providing in the scttlement agreement that the arbitrator shall have sole
discretion in awards. not subject to objection. review. appeal or suit and
that claimants. by participating in the claims process, expressly waive the
right to appeal;

participating in negotiations of the claims of several opted-out class
members, resulting in an agreement that payment of such claims may
come from the settlement pool available to class members;
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L. agreeing to contribute $100,000 from either Defendants’ fec or the
scttlement pool, toward a scttlement between the Diocese and several
opted-out class members.

It appears that Defendants engaged in these acts and omissions without first consulting or
otherwise communicating with clients. Thus Defendants failed to adequately communicate with
clients, failed to remain diligent and loyal to clients, and failed to obtain informed consent to a
conflict of interests.

8. [t further appears that Defendants engaged in acts and omissions thal would be
potentially disadvantagcous to their own clients and advantageous to Defendants, including
simultaneously seeking a common fund recovery for class members and a fixed {ec amount (or
Defendants. [t appears that Dcfendants engaged in this conduct without first consulting with
clients. Thus Defendants failed to adequately communicate with clients, failed to remain diligent
and loyal to clients. and failed to obtain informed consent to a conflict of interests.

9. It further appears that Defendants engaged in acts and omissions that would be
potentially advantageous to the class representative clients and disadvantageous to the non-class-
representative clients, including agreeing to subject some clients to a damages matrix and claim
scrutiny to which class representatives were not subjected, settling the claims ol the class
representatives prior to class certification and court approval of the class scttlement, and
expressly agreeing to settlement terms for the class representatives regardless ot court approval
of the class settlement. Thus Defendants failed to adequately communicate with clients, failed to
remain diligent and loyal to clients, and failed to obtain informed consent to a conflict of

interests.
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10. It further appears that Defendants sought an improper and unreasonable lec from
the settlement pool and a payment structure that favored Defendants’ own interest above those of
their clients. Defendants’ fee petition, affidavits and billing records overstate work performed
and misrepresent the nature of the case. Delfendants describe the case as hotly contested and
aggressive, and the defense formidable and substantial. depicting a time-intensive case requiring
the highest skills of the most competent counscl: yet the documents indicate contrary
circumstances: little discovery (some paper requests from class counsel but no evidence of
responses received nor of requests received from opposing counscl), no depositions, few
motions. and after mediation no client disputes, {ew hearings, and no animosity or contention
except on the issue of Delendants’ collection of their fee. Decfendants’ billing records show
3385.5 total hours spent by lawyers and staff at Richter & Haller: howcver many ol the time
entries are clearly [alse in that they are nonsensical and/or impossible, including:

A. each and every entry on all 68 pages of billing records is a round. even-
hour increment or an entry of “.5" hours;

B. countless round-number or .5-hour time entries at “12:00:00 AM"—
including multiple tasks by the same person at the same time—while other
entries indicate exact times:

C. a 10-hour time entry [or “Oversight and Review” by “LER” on the 30"
day of each month for 3 and a half years, including the same 10-hour time
entry for “Oversight and Review” by “LER” just nine days aftcr the first
activity in the case in July 2003;

D. a 2-hour time entry [or “Bookkeeping” on the 30"

day of each month;
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a 3-hour time entry for “Photocopying / Monthy™ at irregular intervals but
always exactly 3 hours. including one such entry when no other work had
been performed in the previous month;

three 3-hour time entrics (one each for “DKH,” “LER.” and “*Clerk™) for
~lLegal Research™ on the 30" day of cach month. including January 30,
2007. within 2 days of the end of the case (and after which no further time
is recorded except 7 hours of faxing by “Stalf” and 14 hours of emailing
by “DKH” .& “LER” over the next 2 days):

time cntries on days that do not exist: February 30, 2004, and February 30,
2003;

a 16-month period, from September 2003 through December 2004, when
only 3.5 hours of specific work is entered, yct 426 hours is entercd in the
same repeated. identical, rote entrics of “Oversight and Review,”
“Bookkeeping,” “Legal Resecarch,” and “Photocopying / Monthly”
described hereinabove;

3 .5-hour lime entries for draliing 3 Certificates ot Service at the same
time on the same day (this set of entries occurs multiple times);

12 consecutive 1-hour time entries by “LER” for work on 12 different
documecnts, all al specific times beginning at “07:38:38 AM™ on
“10/26/06" but extending consecutively over a period of approximately 1
hour and 49 minutes ending at “09:27:30 AM,” with many 1-hour entries

within less than a minute of each other:
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numerous sets of entries similar to the 12 described in the immediately
preceding subparagraph (J). such as 3 consecutive [-hour time entrics by
“LER” for work on 2 documents, all at specific times beginning at
~(13:54:19 PM” but extending consecutively over a period of 1 minute and
13 seconds;

entries ol exactly 20 hours for drafting each discovery document:

multiple instances ol more than one 20-hour time entry for the same
person (“DKH”) on the same day:

27.5 hours (in 55 increments of .5 each. al] at *12:00:00 AM”) in one day
by “DKH” for cmailing to “David K. Haller”;

60 hours (10 by “LLER™ and 50 by “DKH™) for amending complaints that
ultimately contained very little amendment, including one which
apparently changed only the county in the caption and the date at the end;
multiple instances of one person (“DKH” in some instances. “LER” in
others) of billing more than 24 hours in a day;

568.5 hours of entries appended to the end of the (otherwise
chronological) timesheets, for dates ranging from 2004 through 2007, 500
hours of which is in whole multiples of 10 and expressed in dale ranges
rather than in dates and times, including 3 130-hour single cntries by
“DKH” for one- and two-week time periods in June and October 2006;
and

one of the above-referenced 130-hour single entries by “DKH” for the
eight-day time period of October 4-11, 2006, during which period “DKH™

Page 9 of 10

Attachment B 000009

Record on Appeal - 2475



[

i

T

Lot

PR [

J

had already billed 51.5 hours one day and 20 the next. totaling 201.5 hours
in 8 days (including weekends) for an average of more than 25 hours per
day.
Defendants stated to the court that the above entries were “by far conservative™ estimates of ime
actually spent on the specific services indicated, and the above list is not exhauvstive of the
nonsensical and impossible entries. Thus Defendants appear to have made [alse statements to a
tribunal in support of a fixed fee that was unreasonable and put Defendants in a position
potentially adverse to their own clients without taking appropriate steps to deal with the conflict
of interests created thereby.
11. As a result, it is my opinion that Defendants’ conduct fell below the standard of
care, competence, diligence. and loyalty expected of lawvers.
12. The opinions in this affidavit are given Lo a reasonable degree of certainty and are

specifically based on the documents listed above. [ reserve the night to alter. amend. modify,

reduce. or expand these opinions if and when additional information is presented.

FURTHER AFTTANT SAYLETH NOT.

7

Michael 1. Virzi. Esq.

State of South Carolina
County of Richland

Sworn and subscribed belore me
This _ ay of December, 2008

SQO(UVAUM

A AR
[ L
. I\ot'ar)f PUth, My Commissign Frneae by 28 2013
My Commisston Expires : ‘ -
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 10-CP-10- 22233
John Doe 10,
Plaintiff,
V.

Negligence; Gross Negligence
Fraudulent Concealment

Civil Conspiracy

Professional Negligence

Breach of Fiduciary Duty

Judicial Estoppel

Unfair and Deceptive Trade Practices

The Bishop of Charleston, a
Corporation Sole; Robert
Gugliemone, The Bishop Of -
Charleston, in his official

his official Capacity, .

Rev. Monsignor Martin Laughlin,
former Administrator of the
Diocese of Charleston, in his
Official capacity; Robert J. Baker,
former Bishop of Charleston in his
official capacity;
Lawrence E. Richter, Jr.,
David K. Haller, and

Jury Trial Requested

R N N S N N N N o N N I N N 2 g g

Richter and Haller, LLC. C =
O ng =2
Defendants. Lommo n
oy b
. © -ﬂ Y 5
Complaint ‘ ! 85 = il
- g2 2
For his complaint, the plaintiff alleges: LT E
E =

Parties and Jurisdiction
1. Plaintiff is én adult citizen and resident of a state dther than South Carolina. He
was sexually molested as a child by a priest of the Diocese of Charleston, Frederick
Hopwood, when Mr. Hopwood was assigned to Saint Mary’s in Greenville, S.C.
2. A pseudonym is used for the plaintiff due to the sexual abuse injury, which is the
subject of this complalnt The defendants will be informed of the 1dent1ty of the plaintiff

upon their agreement to reciprocate in discovery and to maintain the plaintiff’s identity as
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confidential in the public record.

3. Frederick Hopwood was assigned by thg de—fendants to Saint Mary’s in
Greenville, S.C. in approximately 1984. Prior to his move to Greehville, Mr. Hopwood
served as a priest and was known to sexually abuse children. During his time at St.
Mary’s, defendants knew, or should have known, that Frederick Hopwood was sexually
abusive to children, and posed a danger to children.

4. The Bishop of Charleston, a Corporation Sole, is the entity that governs the
activities of the various entities comprising the Catholic Church throughout South
Carolina. It is referred to in this complaint as the Diocese. The Diocese does business in
Charleston County, owns property in Charleston County, and has its headquarters in
Charleston County. The Diocese operated St. Mary’s, a Catholic Church in Greenville,
S.C. Although tﬁe acts associated with the abuse of the plaintiff took place in and around
Greenville, S.C., in Greenville County, the acts of negligence and recklessness by others
with the Diocese, in exposing the plaintiff to the risk presented by Frederick Hopwood,
occurred in Charleston County. As a result, venue is proper in either Charleston County
or Greenville Coﬁnty.

5. The Bishop of Charleston is the fdrmal head of the Diocese of Charleston,
presently the Most Rev. Robert E. Gugliemone, a citizen and resident of Charleston
County; South Carolina. He is sued individually, and in his official capacity, and is a
party necessary for complete relief. All persons working for the Diocese are subordinate
to the Bishop. - |

6. Prior to Bishop Guglielmone, from October 2007, to March 2009, the Diocese

had no Bishop, and was administered under the Code of Canon Law by the Rev.

2
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Monsignor Martin Laughlin, a citizen and resident of Charleston County, South Carolina.

7. Prior to Administrator Laughlin, from July 1999 to August 2007, the Bishop was
Robert J. Baker, bresently a resident of, and citizen of, Alabama.

8. In this complaint, the Diocese, the Bishop defendants, and the Administrator are
collectively referred to as the “Diocese defendants,” unless they are otherwise
specifically refer_red to.

9. The Court has jurisdiction over the parties to .this action.

10. The Court has jurisdiction over the subject matter of this action.

11. Venue of this action is proper in Charleston County.

12. John Doe 10 was similarly situated as other individuals ostensibly within the
definition of a class certified by a South Carolina court as part of >a class action in 2007.
However, by agreement among the defendants, the plaintiff received no notice of the
class action, thus had no opportunity to be-heard or participate in the litigation, either in
person or through counsel. By agreement among defendants, notice given in the class
action was designed to be insﬁfﬁcient as to the plaintiff, so as to bermit the Diocese,
starting in 2009, to argue that the class action precluded any and all claims for abuse, by
preventing the plaintiff from either particibating in the class action or })eing able to
remove himself from the class action by opting out. In be'i’ngAwithin the putative
definition of the class as the défendants agreed to define the class, the plaintiff, along
with other members of thaf élass who residedloutside of South Caroliné, ostensibly was
formerly represented by, until in 2007 he was abandoned by, defendants Lawrence E.
Richter, Jr., David K. Haller, and Richter and Haller, LLC; |

13. Alternatively, and at minimum, defendants Lawrence E. Riéhter, Jr., David K.

3
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Haller, and Richter and .Haller, LLC assumed duties as to thep.laintiff by defining the
class so as to ostensibly include him. The defendants conspired égainst the plaintiff to
cause him special harm in the form of the effort to preclude' him from making any claim
against the Diocese. The representation the plaintiff was given in the class action was
inadequate, and failed to meet the standard of care applicable. to an attorney handling a
class action case.

14. This action is not alleged as a class action. It involves as a plaintiff a person who
was, until he was abandoned by his class counsel, the Richter defendants, a putative
members of (a) a class as alleged in a state court class action,.(b) a class settlement
agreed to among defendants, and (c¢) a class approved by a state court.

15. But for. the Richter defendants having breached their duties to plaintiff by
abandoning the plaintiff, in agreement with and full complicity with the other defendants,
the class action would ostensibly have included the plaintiff. l'A number of other
individuals have made similar allegations of having been excluded by design from the
class action, and this complaint may be amended to state a class action.

16. Lawrence E. Richter, Jr. is a citizen and resident of Seuth Carolina doing business
in South Carolina as a practicing attorney.

17. David K. Haller is a citizen and resident of South Carolina doing business in
South Carolina as a practicing attorney.

18. Richter & Haller, LL.C did business in Charleston County, South Carolina at all
times pertinent to this complaint, and had its principal blace of business in Charleston

County.
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19. In this complaint, defendants Richter, Haller, and 'Richter & Haller, LLC are

referred to collectively as the “Richter defendants.”

Nature of Wrongdoing

20. This complaint sets out various causes of action bﬁilt around four different levels
of disregard for others and corruption. First, the disregard by the Diocese .defendants in
operating a system which actively disregafded the risks to children and families for
sexual assault of children by their priests and other employees, and which then actively,
and fraudulently, concealed the abuse that happened and the dangers to children it
solicited into danger. Second, corruption and collusion by lawyers to manipulate three
Charleston Couﬁty cases, and later Dorchester County cases, to try to buy for the Catholic
Church a layer of what was hbped wouid be protection from civil lawsuits almost certain
to keep coming over that abuse and the fraudulent conceaiment of abuse by the Diocese.
Third, the corruption of partjcular lawyers who assumed a duty to act for sexual abuse
victims, including the plaintiff, but who then acted in a professionally negligent way,
willfully and wantonly abandbning their client so as to not j erardize the large fee they
had otherwise arfaﬁged to be paid by the Diocese in exchéngé for their cooperation in
trying to both li_mit relief to victims and protect the Church from future cases, and from
claims by this plaintiff and other sexual abuse victims. The danger to the Diocese of
future cases was that future cases might be brought by lawyer,sactﬁally adverse to the
Diocese, as oppoéed to the lawyers tho entered into the collusive class agreement with
them. Fourth, overt misrepresentations of fact by thé Diocese defendants to the court,

which approved the class action settlement, and fraudulent concealment of that
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misrepresentation uhtil 2009.

21. So confident were_the corrupt lawyers in their ability to manipulate the state court
judge they had selected and maneuvered the cases before, and so confident were the
corrupt lawyers in gaining thé cooperation of the Diocese defendants and their supposed
adversary lawyers, that the corrupt lawyers, the Richter defendants, calculated they could
submit even blatantly false and inflated time records to justify their large fee, and that no
obj ection to them would be raised by the Diocese defendants. In exchange for their
cooperation, the Diocese (a) agreed to take no position on _wh‘ether.the class should be
certified, (b) agréed not to mention any of the false time records submitted by the Richter
defendants, (c) agreed to state only the weakest and most vague argument that the fee
awarded should be the low end of the agreed range for the fee, (d) agreed to make no
objection to an unethical fixed fee for class counsel while, simultaneously, compensation
to the class of viétims was Variable; (e) agreed to make no objection to the fee being
awarded before any class member claimant was eveﬁ identified, and before any class
member claimant was paid, and (f) agreed to other procedural manvipulations, as set forth
below, which violated South Caroliné rules of court and South Carolina law.

22. In turn, the Diocese defendants overtly misrepresented to the circuit court their
proposed treatment for class members who did not receive notice of the class action
settlement, and once the court relied on that representation the Diocese defendants
ignored that they_ made the representétion. The duplicity by the Diocese.defendants was
disclosed only in 2009, when they first asserted that the class action ﬁrecluded other
sexual abuse victims from any relief even tough they had no notice of the class action.

23. Of the four levels of wrongdoing alleged, the causes of action which apply hinge,
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in part, on whethér or not the plaint.iff is regarded as being bound by the res judicata
effect of the class action to which the Diocese was party. As alleged more fully below,
plaintiff ostensibly falls within a class defined in that action, but the notice given to the
classes, by design, was changed by all defendants so as to exclude notice to the plaintiff.
As a practical matter, notice was revised so it would go only to a subset of the approved
classes — the subclasses being those class members living in and immediately adjacent
to South Carolina. The change to the extent of the proposed notice was noted to the state
court but ignored when notice was approved by the court.. All defendants cooperated
together to better protect the Diocese by asking for only notice that would be insufficient
to notify all members of the class, and the Diocese actively misled the court in seeking
approval for the limifed notice with the false promise that the Diocese would protect the
interests of persons such as the plaintiff who received no notiCé.

24. Until 2009 the promisé by the Diocese was not publicly kﬁown to have been false.

25. Until Seéptember 19, 2009, when the South Carolina Supreme Court ordered that
the proceedings in the class action be conc.luded, the Richter defendants were charged
with correcting the known deficiency in the class action nbtide; and took no steps to
correct the deficiency in the,nbtice to the ciass.

26. Similarly, until Septémber 19, 2009, when the South Carolina Supreme Court
ordered that the proceedings in the class action be concluded, the Diocese defendants
were aware that various persons within the class received 'ﬁo hotice, and did nothing to
clarify its overt misrepresentaﬁon to the céurt overseeing the class action about how the
Diocese would treat absenf ﬁlembers of the cl.ass who received no notice.

27. Until 2010, the plaintiff was unaware of (a) any class settlement by the Diocese,
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(b) that the Diocese waived _charitable immunity for any person iﬁ the class definition, (c)
that the Diocese waived the statute of lin}itations for any person in the class definition.
Plaintiff was unaware of any of thos{e'things because, by agreement of all defendants,
plaintiff got no notice of any of those things.

28. In its order approving the class action, the state court may have provided for
absent members of the class, such as the plaintiff. However, beginning in 2009 the
Diocese began to contend the court’s ‘ordef does not mean what it says, and starting in
2009 the Diocese began to argue it has no duty to absent members with the class
definition that received no nofice of the class settlement or the various waivers of
defenses by the Diocese. Ih doing so the Diocese perpetuates the fraud the Dioqese
defendants intended to achieve in 2007 'through the class action and through cooperation
with the Richter defendants.

29. Plaintiff is an absent member of a class who, by design ambng defendants,
received no nofice of the ciéss action. As such, plaintiff should not be bound by any res
Jjudicata effect of the class action becaﬁse the procedure used did not adequately insure
the protection of his interests, »becaUse his fepresentation by the Richter defendanfs was
inadequate and fell below the applicable standard of cafe, and becaﬁse the state court
order appears té contemplate the insufficient notice by holding that the plaintiff is not
properly bound by any res judicata efféct, as set forth more fplly below. Any of those
grounds is a sufﬁciént basis to relieve the plaintiff of the /;es Jjudicata effect of the class
action.

30. If the Diocese agrees, or the court finds, that the plaintiff is not precluded by the

class action from bringing claims against the Diocese, either because the state court’s
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ruling left room for persons not receiving notice, or because the deliberate restrictions on
notice clearly failed to cornply with plaintiff’s due process rights, then the causes of
action against the Richter defendants who, for a fee, abandoned their client, and those
who conspired against them through the class action, are irrelevant because plaintiff can
make his claims against the Diocese. If the court finds that the plaintiff is precluded for
any reason, including the res judicata effect of the class action, cha‘ritable immunity
(which the Diocese waived for those within the class deﬁnitiqn), or by the statute of
limitations (which the Diocese waived for those within the class definition), then the
causes of action alleged against the Diocese defendants for sexual abuse are irrelevant,
and those claims are properly made against those who conspired against him as well as
against the Richter defendants who failed to properly represent hirn.

31. In March, 2609, the South Carolina Supremé COUI;t ordered that all proceedings in
the class action be concluded by September 19, 2009. The class action is concluded.

32. In this action, no review is sought of the decisions of the state court in approving
the insufficient notice given to the class. No change is songh_t as th the class action. This
action seeks an interpretation as to fhe preclusive effect of the class action as applied to

the plaintiff.

For a First Cause of Action: -
Negligence and Gross Negligence by Diocese Defendants

33. Allegations above are incorporated into this cause of action as if fully stated.
34. The defendant Diocese employed Frederick Hopwood as a priest.
35. In his capacity as priest, Frederick Hopwood was placed by the Diocese

defendants in a p‘osition of trust and confidence, and had access to the plaintiff and other
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children. In that capacity, _Frederick Hopwood sexually molested the plaintiff and many
other children.

36. Prior to plaintiff being molested, the Diocese defendants became aware that
Frederick Hopwood was dangerous' to children. After knowing he was dangerous, the
Diocese defendants moved Frederick Hopwood from place to place within the Diocese,
and thereby facilitated his access to young people whom he could molest. The plaintiff
was molested after Hopwood was known to be dangerous to childrén.

37. Alternatively, the Diocese defendants operated various schools, activities, and
churches that were intended to, and did, attract children and families. The Diocese
defendants encouraged people, including plaintiff and his parents, to use their facilities,
and to attend the various activities and functions offered on its premises. In making that
invitation, the Diocese defendants assumed the duty to ensure that its premises were safe
from reasonably foreseeable dangers, and from known dangers such as Frederick
Hopwood, by representing nothing to-the contrary to the public. The Diocese defendants
particularly owed a duty to the plainti‘ff, who was a minor, and'his parents, a greater
degree of care because as a child the plaintiff relied Qh his safety within the Diocese, was
unable to fully appreciate riské and danger and protect himself from Frederick Hopwood.
The Diocese defendants falsely represented 0 its invitees, and their parents or guardians,
including the plaintiff, that its facilities and its priests were sa'fé, and that persons would
be would be protected from harm when using its faci‘l-ities and whén interacting with its
personnel.

38. After he was moved to Greenville,. S.C., Frederick Hopwood molested the

plaintiff.
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39. The Diocese defendants negligently supervised Frederick Hopwood. The Bishop
was grossly negligent in supervising Frederick Hopwood.. M'o?ing him without proper
warning to children and their parents Was.grossly negiigent. As a proximate result of the
negligence and gross negligeﬁce by the Diocese defendants, plaintiff was sexually abused
by Frederick Hopwood.

40. The Diocese defendants were negligent in failing to warn the plaintiff or his
parents abo.ut Frederick Hopwood. The Bishop performed that duty in a grossly
negligent manner.

41. The Diocese defendants knew, or should have known, that Frederick Hopwood
was a pedophile.. Despite that knowledge, the Diocese deféndants, including Bishop
Guglielmone, Bishop Baker, and Rev. Mohsignor Laughlin, made no effort, or no
competent effoft, to ascertain how many children Frederick Hopwood had molested, and
no effort, or no competent effort, to locate victims of Frederick Hopwood. If the Diocese
did make such an effort, it assumed the duty but performéd it.negligently. Robert Baker
and Rev. Monsignor Laughlin performed ti1at duty in a grossly negligent manner.

42. The Dibceses defeﬁdants’ failure to do so was negligent, and grossly negligent on
behalf of the presiding Bishop from the time of the plaintiff’s abuse to the present,
including the gross negligenc¢ by Bishop Guglielmone, B.i‘shop Baker, Rev. Monsignor
Laughlin, and the Bishops who preceded them.

43. Asa re;sult of the negligence and gross negligence by the Diocese defendants in
failing to either prevent abusé or identify abuse victims by its. ageﬁt or employee
Frederick Hopwdod\, the problems for the plaintitf were ﬁrst caused, and then

exacerbated, by the delay of the Diocese defendants.
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44. As set forth more fully below, the Diocese defendqnts have for decades
maintained a policy and practice of engaging in fraudulent cdncealment when their agents
and employees are known to sexually abuée children. Those allegations are incorporatéd
into this cause 6f action as if fully set forth, and that fraudulent concealment by the
Diocese defendants, among other things, accounts for the delay in this action being
brought against the Diocese defendants. The most recent act of fraudulent concealment
by the Diocese defendants was in 2009, and it was discovered by the plaintiff in 2010.
This action is bfought within three years of that most recent act of frauidulent
concealment, and fraudulent conduct, by the Diocese defendants, and within three years
of its discovery by fhe plaintiff.

45. The plaintiff is entitled to actual and punitive damages as a result of the
negligence of the Diocese defendants, and gross negligence of Bishops Guglielmone and
Baker, and Administrator Rev. Monsignor Laughlin, in failing to pérform a proper review
for Hopwood’s Vvictims, or in perfofming that duty in a negligent manner.

- For a Second Cause of Action:
Fraudulent Concealment by Diocese Defendants

46. Allegations above are incorporated into this cause of action as if fully set forth.

47. The Diocese defendants have for decades maintai'ned- a policy and practice of
engaging in fraudulent concealment whenbtheir agents and employees sexually abuse
children.

48. The Diocese defendants had a duty to discover and to .disc'lose to plaintiff or his
parents their knowledge that Frederick Hopwood was k no’wn‘to have a sexual interest in
children. That duty arises from (a) the préexisting fiduciary relationship between the

plaintiff and the Diocese defendants, which relationship the Diocese solicited; (b) from
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the parents of the plaintiff having expressly reposed their trust ‘and.conﬁdence in the
Diocese defendants so as to entrust the plaintiff to the presence of Frederick Hopwood,
which placed the plaintiff in a vulnerable position wi.th Frederick Hopwood. That
position of trust and confidence was impliceit from those circumstances of plaintiff being
entrusted to the presence of I'rederick Hopwood, as well as from the nature of the
dealings between the plaintiff, his pérents, and the Diocese defendants, who promoted
that the plaintiff s parents should leave the plaintiff iAn the presence of Frederick
Hopwood, (¢) from the essential ﬁature of the Diocese defendants and their induéement to
the plaintiff’s parents to have the plaintiff participate in activities with Frederick
Hopwood as being beneficial to the plaintiff, or at least not harmful to him, (d) from the
secrecy provisions in the Code of Canon Law and the 1962 document titled “Instruction,”
which charges the Diocese to discover, but then to maintain secrecy about, “other persons
solicited” by any person such as Fredérick Hopwood, whor commits the “unspeakable
crime” of sexually abusing a child, and (e) by the undertaking which -the Diocese
defendants assumed, negligently (and in the case of the individuals included in the
Diocese defendants designation, grossly négligently), during 2005 - 2010, to locate
victims such as the plaintiff.

49. The plaintiff was sexually abused by Frederid( I—Iopwood after 1962.

50. Concerning each of (a) the undisclosed dangers Frederick Hopwood represented
to the plaintiff, and (b) assisting to repair the damage done to the plaintiff by Frederick
Hopwood, the Diocese defendants were obligated to the pl'éihtilff to engage with him or

his parents on his behalf in peffect good faith and with full disclosure.

13
Record on Appeal - 2489



51. Instead of full disclosure, t'he Diocese defendants have operated with secrecy and
concealment of all aspects regarding sexual abuse by their agents’and employees,
including Frederick HOpWOOd; In its own operations, the Diocese required secrecy and
concealment, and it has enlisted ifs agents and employees to further conceal its
knowledge of abuse so as to limit its exposure for the Diocese defendants being held
responsible for sexual abuse of children.

52. Specifically, the Diocese defendants created, as embodied in the Code of Canon
law, which required it, an archive (required by Canon 486), accessible only by the Bishop
and chancellor (required by Canon 487). Documents may not be removed from the
archive except for a brief timé, and only by permission of either the Bishop or the
moderator of the curia (requ‘ired by Canon 488). Canon 489 requires that a Secret
Archive also be created. In it “documents are to be kept secret” and “protected most
securely.” Canon 489, Section 2 states: “Each year documents of criminal cases in
matters of morals, in which thé accused parties have died or ten years have elapsed from
the condemnatdry sentencé, are to be destroyed. A brief summary of what occurred
along with the text of the definitive sentence is to be retained.” Only the Bishop is to
have the key to the secret archive, and documents are not té Be removed from the archive
(required by Canon 490). The bishop is authorized to include in the secret archive any
matter which cén be regardéd as scandalous.

53. Matters related to agents and employees of the Diocese sexually abusing
children, including Frederick HopWood’s sexual abuse of.(‘:hildren including plaintiff
when he was a child, were regarded as scandalous, and were maintéined in the Secret

Archive.
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54. Matters related to agents and employees of the Diocese sexually abusing
children, including Frederick Hopwood’s sexual abuse of children including plaintiff
when he was a child, because they were regarded as scandalous, were maintained in the
Secret Archive and were destroyed as called for by the Code of Canon Law in the routine
practice by the Diocese defendants to destroy evidence of known criminal activity.

55. In 1962 the Diocese defendants expanded on the secrecy required concerning
sexual abuse, publishing an “Instruction” which wés to be stored in the Secret Archive.
(Required by the Instruction, page 1). In the Instruction, matters involving priests who
“solicit or provoke” (Instruction, p. 1 4 1) a penitent “toward impure and obscene
matters” (Instruction, p. 1 § 1), “which is also silence” (Instruction, § 11) and deemed “a
secret of the Holy Office” (Instruction, p. 3 § 11), “under the penalty of
excommunication” (Instruction, p. 3 § 11). The accused, the accusers, and any witnesses
are to be given “The oath of keeping the secret.” (Instruction, p. 4  12. See also,
Instruction, p. 5 9 23 and Instruction, p. 6 § 28).

56. Plaintiff fits within the “penitent” referred to in the Instruction.

57. The 1962 Instruction states that “the worst crime” is “any perpetrated by a cleric
or attempt [sic] with a person of his own sex.” Instruction, p. 15,9 71. “The worst
crime” is also defined as “any obscene, external act, gravely sinful, perpetrated in any
way by a cleric or attempted by him with youths of either sex.” Instruction, p. 16, § 73.

58. Frederick Hopwood was, and the plaintiff is, male. The conduct by Frederick
Hopwood to the plaintiff qualifies under the 1962 Instruction as “the worst crime.”

59. Among other things, the 1962 Instruction directs the Diocese defendants to

assume the duty of locating “other persons solicited by the same confessor” (Instruction,
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p-7929). In this instance, the Instruction calls for the Diocese defendants to locate other
persons solicited by Frederick Hopwood. The Instruction at p. 9 § 37 also refers to an
“Instruction of the Holy Office, February 20, 1867,” in directing the manner of
interrogation for persons with information about solicitations or those solicited.

60. The Diocese defendants assumed the duty to locate victims ascribed to it by the
1962 Instruction, but performed that duty in a grossly negligent manner. The Diocese
defendants failed to locate plaintiff, failed to locate many other abuse victims, and made
no competent inquiry to locate them. The Diocese defendants purposefully avoided
making the type of inquiry that would have elicited discovery of the plaintiff.

61. The 1962 Instruction was approved by the “Most Holy Father John XXIII” on
March 16, 1962, according to page 16 of the 1962 Instruction.

62. In the Appendix to the 1962 Instruction are set out the terms of the secrecy to be
observed for matters such as the sexual abuse of the plaintiff. In essence, the oath
provides for absolute secrecy, under pain of excommunication. Only the Pope himself
can lift the obligation of secrecy, and it is a secrecy to be maintained “under whatever
type of pretext, even for the most urgent and most serious cause [even] [sic] for the
purpose of a greater good,” unless expressly approved “by the Supreme Pontiff,”
according to page 17 of the 1962 Instruction.

63. “Whatever type of pretext” overtly endorses lying to civil authority, even lying
under oath, to this or any other civil tribunal. No qualification is made in the 1962
Instruction for complying with civil authority.

64. Unless the Pope himself has speéiﬁcally approved otherwise, secrecy was, until

this complaint, to have been maintained not only by the plaintiff, but also by every
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member of the Diocese defendants, and by even witnesses to sexual abuse. That secrecy
is to be made despite any law, court order, or oath to which would otherwise require
disclosure. Under the 1962 Instruction, the highest obligation, higher than any law, oath,
or court order, is to maintain secrecy for the benefit of the Diocese, and any pretext is to
be used to maintain the secrecy. Accordingly, unless the Pope has specifically instructed
otherwise, the Diocese defendants can all be expected to be obedient to the 1962
Instruction, to overtly misrepresent any facts related to sexual abuse, and to overtly
conceal documents related to sexual abuse. The Diocese defendants have, to date, done
sO.

65. The call for secrecy in the 1962 Instruction and in the Code of Canon law
constitutes spoliation of evidence, as well as fraudulent concealment. Among the
spoliétion was evidence related to Frederick Hopwood’s known sexual interest in
children.

66.. Absolute secrecy more than sufficient to constitute fraudulent concealment was
maintained by the defendants as to Frederick Hopwood’s sexual abuse of the plaintiff.
Consistent with that obligation of secrecy, the Diocese defendants made no effort to
either prevent sexual abuse of the plaintiff, or to ascertain that the plaintiff was a victim
of the abuse by Frederick Hopwood.

67. As courts began to require the Diocese, despite its commitment to secrecy and
deception, to be accountable for sexual abuse, the Diocese had to reach a new level of
deception and manipulation to limit the damage to the Diocese from its having to take
responsibility for its history of sexual abuse, and to as much as possible to conceal, limit,

and minimize the extent of abuse, so as to minimize its financial accountability for its
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history of abuse and concealment. The Diocese engaged with other defendants to
conspire to do so, as set forth below. The acts of conspiracy are incorporated into‘this
cause of action as if fully stated, although this cause of action relates to different damages
than does the conspiracy cause of action. This cause of action relates to the damages
from the abuse itself, and the exacerbation caused by the long delays in redressing and
taking responsibility for the sexual abuse. The conspiracy cause of action concerns
deliberate exclusion from the class, so hinges on the proper interpretation of the orders in
the clasé action, and whether the actions of the Richter defendants constituted merely
greed, fraud, and self-interest, as opposed to professional negligence, in excluding from
the class action, by design, the plaintiff and many others who were within the class
~definition. If there was professional negligence, then the acts of professional negligence
predominate, and the damages from the exclusion are properly paid by the Richter
defendants. If the actions do not rise to professional negligence, and the Richter
defendants and Diocese defendants were merely corrupt, then the damages for the
exclusion are properly shared among all defendants for their conspiratorial actions in
excluding the plaintiff by design. And if the plaintiff is not precluded from his claims
against the Diocese by the res judicata effect of the class action, and the Richter
defendants were merely corrupt, then the plaintiff requires no relief for either
professional negligence by the Richter defendants or conspiracy involving the Richter
defendants.
68. This cause of action presumes that the plaintiff is not precluded in making this
claim by any prior litigation brought against the Diocese, for lack of due process in those

proceedings, lack of competent representation sufficient to bind this plaintiff, the
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collusive nature of the class settlement, or because the terms of the class action order do
not apply to the plaintiff.

69. The plaintiff is entitled to actual and punitive damages as a result of the fraudulent
concealment of the Diocese defendants in actively maintaining secrecy and thus failing to
perform a proper review for Hopwood’s victims, including the plaintiff, or in performing
that duty in a negligent manner.

For a Third Cause of Action:
" Civil Conspiracy by All Defendants

70. Allegations above, other than § 66, are incorporated as if fully stated. This cause
of ac;,tion presumes the class action order is interpreted to bind the plaintiff to its res
Judicata effect, despite insufficient due process and for which (by design) the plaintiff gof
no notice, sé presumes the plaintiff is properly precluded from bringing c’laims against
the Diocese related to sexual abuse, and presumes that class counsel was corrupt only to a
degree insufficient to constitute professional negligenée.

71. Defendants have conspired with others to injure the plaintiff, and those actions
have caused special damage to the plaintiff.

72. The defendants have acted in concert in numerous ways, which reflect the joint
assent with minds of other persons to injure the plaintiff, and defendants have taken overt
acts to pursue the common design to injure the plaintiff.

73. Some actions that have been taken have been legal; other actions were legal but
violated professional standards in rules of court and South Carolina law; other actions
were false or fraudulent. The object of the conspiracy was to damage the plaintiff by

making sure he and all other out-of-state putative class members could not participate in
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the state court class action, and could be prevented from bringing their own action. In
exchange for a sufficient amount of money directed to corrupt lawyers as a fee, the
plaintiff’s one-time lawyers, the Richter defendants, agreed to act against the plaintiff’s
interests, and to collaborate instead to act against the plaintiff’s interest and in the interest
of the Diocese.

74. Specifically, in exchange for a sufficient amount of money as a fee, and the
agreement by the Diocese to be silent as to the fraudulent means used to justify that fee,
plaintiff’s one-time lawyers, the Richer defendants, agreed to abandon the plaintiff,
quietly dropping their request to give nationwide notice to class members such as the
plaintiff, even though the Richter defendants had defined class action classes so as to
ostensibly include the plaintiff and had originally proposed giving nationwide notice.
The notice designed not to reach the class as defined, and designed to exclude the
plaintiff, breached a duty to the plaintiff assumed by the Richter defendants, either from
an attorney-client relationship or a fiduciary duty assumed when they elected to bring the
class action and define the classes as they chose to do so as to include the plaintiff.

75. The Richter defendants elected to abandon their out of state putative class
member clients, and dropped their request for nationwide notice to their out of state class
members, so as to prevent the plaintiff, and others similarly situated, from finding out
about the class action and from making claims against the class fund. In the class
allegations, joinder was said to be impracticable because the number of victims of priest
sexual abuse “may exceed the hundreds,” an allegation in both the John Doe #53
Complaint in 05-CP-10-4913 at 4 36 and in the identical John Doe #53 Complaint

redundantly filed in 06-CP-18-1636.
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76. If “too many” of those hundreds of victims participated in the class action, the
Richter defendants would jeopardize the large fee the Diocese had agreed to enable them
to get, and the Diocese might not get the ostensible protection from future suit.s it was
colluding to try to obtain at the lowest possible cost.

77. For the Richter defendants, both their fee, and the interests of the Diocese, were
more important to them than were the interests of their absent putative class member
clients.

78. In exchange for the Richter defendants abandoning the plaintiff and all of their
other putative class member clients living outside of South Carolina, the Diocese
defendants agreed with the Richter defendants to (a) maneuver, in violation of SCRCP 23
and other professional standards, the class action away from Charleston County judges
that might exert independent scrutiny of the proposed class action settlement under
SCRCP 23, (b) agreed to take no position on class certification, (c) agreed to make only
the weakest possible argument about the fee sought by the Richter defendants, (d) agreed
to remain silent about the overtly fraudulent time records which the Richter defendants
used to support their fee request, (e) agreed to the unethical conduct of a settlement which
established a fixed fee amount for class counsel while simultaneously establishing a
variable, common fund recovery for the class, (f) agreed to have that fixed fee paid to
class counsel before any class member’s claim was known or the class was even
identified, (g) acquiesced in the unethical conduct of abandoning all out of state class
members by agreeing to give them no notice of the class resolution, and (h) agreed to
maneuver, in violation of SCRCP 23 and other professional standards, the class action

away from Charleston County judges that might exert independent scrutiny of the class
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action, to a state court judge known to have extensive social and professional ties to the
Richter defendants, in the aspiration that a more pliable oversight would be received for
the class settlement.

79. The Diocese defendants undertook a duty to the plaintiff to identify abuse
victims such as plaintiff and negotiated, in June, 2006, a class resolution to what was
referred to as “spousal &/or parent claims deriving from victims abused,” in the
Charleston Mediated Settlement agreement at § 1. At that time no class of “spousal &/or
parent claims” had been certified or even alleged. To get approval of the class
settlement, the Diocese defendants circumvented the requirements of SCRCP 23 so'as to
dismiss, without court approval, action 05-CP-10-4913 and other Charleston County
actions, so as to collaborate with the Richter defendants to judge-shop, and move
approval and management oversight of the class settlement to a hand-picked judge in
Dorchester County. In disobeying SCRCP 23 in Charleston County, and in judge-
shopping in Dorchester County, the defendants violated judicial norms and rules. The
Diocese defendants cooperated with the Richter defendants by accepting service of a
Dorchester County complaint alleging a class, which duplicated an existing Charleston
County complaint alleging a class, resulting in the identical case pending simultaneously
in circuit court in both Charleston County and Dorchester County. That was done as the
means of judge-shopping. The Diocese defendants also agreed to remain silent so as to

enable the Richter defendants to submit false information to the court.
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Details of the Conspiracy

80. In 2003, the Richter defendants were associated by one or more lawyers to assist
in representing a victim of sexual abuse in a claim to be asserted against, inter alia, The
Diocese defendants.

81. The Richter defendants represented at least one victim of sexual abuse from the
time they were associated throughout the remainder of 2003 and all of 2004.

82. In May 2005, the Richter defendants filed for an individual abuse victim an
action in the Charleston County Court of Common Pleas styled John Doe #66 v. The
Bishop of Charleston, et al., 05-CP-10-2053. No complaint is made against the other
attorneys who signed that complaint along with the Richter defendants.

83. That John Doe 66 complaint made no class action allegations.

84. In August 2005, the Richter defendants filed another individual action in the
Charleston County Court of Common Pleas, styled John Doe #66A4 v. The Bishop of
Charleston, et al., 05-CP-10-3293. No complaint is made against the other attorneys
who signed that complaint along with the Richter defendants.

85. The John Doe 66A complaint made no class action allegations.

86. In October 2005, the Richter defendants met personally with then Bishop Baker.

87. As aresult of that meeting, in December, 2005, the Richter defendants filed a |
class action complaint in the Charleston County Court of Common Pleas, styled John
Doe #53 individually and as a representative of a class of other persons similarly
situated as victims of priest sex abuse in South Carolina v. The Bishop of Charleston, et
al., 05-CP-10-4193. No complaint is made against the other attorneys who signed that

complaint along with the Richter defendants.
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88. In February 2009 the Diocese defendants published to the public through their
press spokesman the lie that the Charleston County John Doe 53 complaint was one of
three individual cases filed in Charleston, as opposed to it being a complaint which
alleged a class action. The representation that it was an individual suit was a lie by the
Diocese defendants in furtherance of the routine and consistent practice by the Diocese
defendants to engage in fraudulent concealment of sexual abuse matters, and to further
the agreement among defendants to cause harm to the plaintiff.

89. Rule 23(d)(1) SCRCP requires “as soon as practicable, after the commencement
- of an action brought as a class action, the court shall determine by order whether it is to
be so maintained.”

90. From December 2005 until June 2006, the Richter defendants made no effort to
seek class certification for the class they had alleged in the December class action
complaint in Charleston County, nor did any other defendants. In that time the public
records show there were no motion hearings held in any of the three cases mentioned
above. When the Charleston County court attempted to schedule pending motions, and
sent out hearing notices, the defendants collaborated to ask that the motions be continued
rather than heard.

91. In June 2006, the defendants met in a mediation conference. At that time, no
class action had been certified, and no class was alleged for spouses or parents of sexual
abuse victims.

92. At that conference, which took place over two days, the defendants purported to
settle all claims of all class members in two classes, as the classes were defined by the

2006 agreement of the parties.
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93. Ostensibly included in the classes as defined in the mediation was the plaintiff.
By defining the classes so as to ostensibly include the plaintiff, and by purporting to settle
his claims, the Richter defendants assumed professional obligations to him, including
fiduciary duties towards him, and created a constructive attorney-client relationship, if
not an actual attorney-client relationship, with the plaintiff.

94. The agreement reached in that mediation is attachment A to this complaint,
redacted as to client identities. Its terms are incorporated into this complaint pursuant to
SCRCP 10(c). By its terms the agreement purports to settle the three cases then pending
in Charleston County Circuit Court, numbers 05-CP-10-2053, 05-CP-10-3293, and the
case alleging a class action, 05-CP-10-4913. The settlement purports to include the
plaintiff,

95. A typewritten agreement was drawn from the handwritten principles agreed to in
the 2006 mediation of the Charleston cases.

96. The typewritten document was approved by The Vatican in January 2007.

97. The settlement of the agreement was funded by approval of The Vatican.

98. Asreflected in the attached handwritten agreement, the defendants agreed that
the individual plaintiffs in those actions and the purported class representative would split
$460,000 to settle their claims, whether or not the class settlement was approved. If no
class was approved by the Court, the Diocese would pay only $460,000.

99. Claims of absent class members were proposed to be resolved on terms
rﬁaterially different than the terms which the purported class representative or
representatives received. Instead of a cash payment the same, or similar to, what the

purported class representatives were to receive, absent class members were to be required
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to submit their claims to an arbitrator who would decide with finality how much, if
anything, they might receive. Class members had to relinquish all rights for review to
qualify for the arbitration.

100. As alleged below, not fewer than seven devices were chosen by overt
agreement of the defendants to further the conspiracy against plaintiff, and other absent
putative members of the classes, from being included in any recovery for the class, and to
limit the class recovery from being “too much.” If the classes included “too many”
claimants, the Diocese defendants would be entitled to withdraw from the agreement.
The Diocese defendants wanted the class settlement approved so they could later argue,
as they in fact have argued, that no other sexual abuse claims which arose prior to the
class approval could be made against the Diocese. The Diocese defendants knew that the
class settlement had been negotiated with an “adverse” attorney deeply enmeshed with
the Diocese and willing to compromise sexual abuse claims for far less than he would
compromise a similar claim against a different Diocese. The Richter defendants wanted
to assure themselves of a large fee without jeopardizing that fee by getting too great a
recovery for abuse victims against defendant Richter’s own Diocese. So all defendants
conspired to create methods to be able to limit the number of class members who could
make claims and to limit the amount class members would recover. Doing so established
a low bar for recovery for abuse victims, and permitted procedural manipulations of the
class suit and class settlement approval process.

Conspiracy Technique One: Judge Shopping to Pick the Judge
101. The first technique used by the defendants to limit the class recovery was

for the defendants to agree to maneuver a Charleston class action settlement to be
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presided over not by any judge in Charleston County, where the putative class case was
filed and the class case settlement was reached, but to “shop” for a judge they selected to
make those determinations. An independent judge in Charleston County was not desired
to make those determinations. A judge more likely to overlook court rules and accept
fraudulent filings was desired.

102. Instead of complying with SCRCP 23, and submitting the attached 2006
Charleston class action settlement for approval to a judge in Charleston County, the
defendants agreed to cooperate so as to have the Richter defendants file, and the Diocese
defendants accept service of, newly filed class action cases in Dorcheéster County, filed
August 15, 2006 (06-CP-18-1310 and 06-CP-18-1311), and then the Charleston class
action case, John Doe #53 individually and as a representative of a class of other persons
similarly situated as victims of priest sex abuse in South Carolina v. The Bishop of
Charleston, et al., 05-CP-10-4193, was redundantly re-filed in Dorchester County on
October 6, 2006, with the same caption (other than the changed county name and case
number 06-CP-18-1636), and with the identical allegations. The John Doe #53 class
action case from Charleston County was redundantly filed in Dorchester County so as to
be pending in the circuit courts of two counties at the same time, duplicating in
Dorchester County the pending and already settled Charleston class action, to attempt to
place all of the settled Charleston cases within the scope of the duplicate cases in
Dorchester County, and as the means to shop for the desired judge.

103. This procedural maneuver agreed to among the defendants was done to
judge-shop, to obtain the desired judge. The technique has no other purpose, and had no

legitimate purpose.
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104. Filing duplicative class actions to have the same case pending
simultaneously in two different venues is inherently abusive conduct, as is cooperating to
accept service of duplicative class actions filed in two different venues. Such conduct
violates professional standards and breaches an independent duty to the court and to the
plaintiff, ostensibly included in each of those duplicative complaints.

105. When case 2005-CP-10-4913 was redundantly re-filed in Dorchester
County as case 2006-CP-18-1636, all of the Charleston cases were still pending.

106. Once Charleston case 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as case 2006-CP-18-1636, the John Doe 53 class action was, by
agreement of the defendants, simultaneously pending in two separate counties.

107. Dorchester County was chosen by agreement of the defendants so as to
“judge shop” for a particular state court judge whose long social and professional ties
with the Richter defendants was expected to produce a pliable oversight of any
questionable elements of the class action, including class certification, class notice,
attorneys fees, and fairness hearings. The judge was expected to tolerate fraudulent
filings by the defendants, an expectation that was rewarded when fraudulent filings were
made, by agreement of the defendants, and the court took no action concerning those
fraudulent filings.

108. The defendants all agreed with this strategy of seeking a pliable state court
judge, and consented to the “judge shopping” so as to avoid having to submit the class
allegations, and proposed class action settlement, for approval by any judge in Charleston
County. The defendants feared completely objective judicial oversight by any of the

judges in Charleston County.
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109. Once Charleston action 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as 2006-CP-18-1636, the defendants sought to have, and succeeded in
having, the judge they shopped for designate the cases as complex and assign them to that
same judge. That designation was improper under the rules at the time, as set forth in
more detail below.

110. Getting the complex case designation, and the judicial assignment with the
shopped-for judge, meant that only that shopped-for judge would hear matters involving
the class settlement. If the same request had been made and granted in Charleston, only a
single judge would have presided over all aspects of the settlement. But any Charleston
judge would likely exert independent oversight of the class resolution, and defendants
‘sought to avoid independent oversight.

111. Other than to shop for a particular judge, there was no legitimate reason to
redundantly file case 2005-CP-10-4913 as case 2006-CP-18-1636.

112. As soon as the handpicked judge assigned the Dorchester actions to herself, the
defendants submitted consent orders of dismissal to the administrative judge for
Charleston County.

113. No motion was filed in Charleston to approve the class settlement reached in the
Charleston cases. All defendants consented to not filing such a motion.

114. SCRCP 23 was not complied with as to the class settlement reached in the
Charleston class actiqn. All defendants consented to not complying with SCRCP 23 in
Charleston County, and all defendants consented to seeking SCRCP 23 oversight only

from the shopped-for judge.
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115. By agreement of the defendants, no notice was given to class members of the
dismissal of the Charleston class cases.

Conspiracy Technique Two: Using Complex Case designation Improperly.

116. In October 2006, the defendants sought complex case designation of the
Dorchester County class action cases.

117. At that time, the Charleston cases were still pending.

118. The July 26, 2006 order of the South Carolina Supreme Court enabling complex
case designation approved a particular form for use with complex case motions. Among
other things, that motion required counsel to represent certain facts applied to the action
for which complex case status was sought. The form states:

We certify that we have made a good faith effort to settle this case and
thus far have been unable to do so. We realize that if this case should be
settled after being called for trial, we will be performing a disservice to
other counsel who have cases following this case on the active trial roster,
and we will endeavor to settle this case, if at all, before this date.

119. At that time, the Charleston cases were still pending, and a class settlement had
been reached which, if approved, would resolve all cases.

120. By agreement of the defendants, no notice was given to class members of the
dismissal of the Charleston class cases.

121. Defendants falsely represented to the shopped-for judge that no settlement had
been reachéd. Alternatively, defendants solicited, and obtained, the shopped-for judge’s
consent to ignore the Supreme Court’s requirements for complex case status.

122. Complex case status was approved, despite a settlement having been reached

before the first Dorchester County case had been filed.

Conspiracy Technique Three: Agreeing to an unethical attorney’s fee for class
counsel.
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123. The 2006 class action settlement reached in the Charleston class action cases
included simultaneous negotiation of a common fund, and variable, recovery for the class
and a fixed fee amount for class counsel, with the fee to class counsel be paid prior to the
claims period. |

124. As set forth in the affidavit of Michael Virzi, attachment B to this complaint and
incorporated pursuant to SCRCP 10(c), it was unethical for the Richter defendants to
simultaneously negotiate a common fund and variable recovery for the class and a fixed
fee amount for class counsel paid before the claims period. | It was improper for the
Diocese defendants to agree to it. Plaintiff at no time consented to the Richter defendants

_negotiating such a settlement, and it was not disclosed to him.

125. At page 13, péragraph 6B, in the typed version of the Charleston class
settlement, class counsel’s fee is provided as a fixed amount that would be set between a
high and low figure set forth in the document, but class member recoveries would be
reduced pro rata “in the event that the total due exceeds the amounts provided” by the
Diocese.

126. Representation of the plaintiff by the Richter defendants in proposing an
unethical fee was inadequate. Alternatively, that representation breached a fiduciary duty
to the plaintiff.

127. The fee provision in the class settlement assured the Diocese of getting
maximum protection from the r;zs Judicata effect of the class action settlement within the
financial limits of what the Diocese defendants and the Vatican were willing to pay, in

exchange for an unethical fixed fee for the Richter defendants, paid before the number of
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class members was known, paid before any class member could make a claim, and paid
before any class member could be or would be paid.

128. The Richter defendants sacrificed the interests of absent putative class members,
such as the plaintiff, in exchange for the fixed fee they negotiated for themselves. The
Diocese defendants agreed to it as the price of obtaining the cooperation of the Richter
defendants in structuring a class resolution that provided only a fraction of the relief the
Richter defendants would accept in a case against a Diocese other than Richter’s own
Diocese.

Conspiracy Technique Four: Disclosing to the Class neither the Settlement terms
for the Class Representatives nor the Settlement for Persons who Opted Out of the
Class

129.  The fourth technique to conspire against the plaintiff was to make no
disclosure to him, or other class members, of either the superior settlement terms agreed
to by the defendants with the individuals who were the class representatives, or the
superior settlement terms reached with the individuals who opted out of the class
settlement.

130. The defendants have all taken the position that the agreement with those
persons who opted out of the class action was part of the class action. As part of the class
action, the defendants should have informed class members of those terms as an option to
the class recovery.

131. Neither the class representatives nor the opt-out abuse victims had to submit
their claims to binding arbitraﬁon. Their claims were given specific dollar amounts.
Each knew precisely what their recovery would be before consenting to resolve his or her

claim.
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132. In addition, the terms for the opt-out abuse victims exceeded the low bar the
Richter defendants agreed to set for class member recoveries, and the opt-out victims
received more than was received by any comparable abuse victim who stayed in the class
settlement. In addition to the fee approved by the Court, the Richter defendants charged
class members an additional fee to go through the arbitration. The court approved fixed
fee was not disclosed to class members, was not reviewed by.the shopped-for judge as
part of the pre-award fairness hearing, and was not reviewed in any post-award fairness
hearing because no post-award fairness hearing was held.

133.  No notice was given to any class member, including the plaintiff, about the
terms of the opt-out settlements. Had the plaintiff been given notice of the terms
available for the class, the terms negotiated by the opt-out abuse victims, or the terms
applicable to the class representatives, he could have exercised a choice to receive one or
the other recoveries. The plaintiff was abandoned by his attorneys, the Richter
defendants, with the collaboration of the Diocese defendants. Alternatively, the fiduciary
duties assumed to the plaintiff, by defendants agreeing to define the class so as to
ostensibly include the plaintiff, were breached by all defendants in this action when they
agreed to notice designed not to reach the plaintiff. As alleged below, the abandonment
by the plaintiff was professional negligence by the Richter defendants, who had assumed
the duty of representing the classes of persons that included the plaintiff. In the
alternative, it was a breach of the fiduciary duty assumed by the Richter defendants
towards the plaintiff. That duty was implicitly assumed by other defendants as well, in
ostensibly defining the classes as they were defined by agreement of all defendants, when

notice was designed not to reach those within the definition.
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Conspiracy Technique Five: Setting the Arbitration Structure So As to Create A
Means of Limiting Total Recovery for Compensating Victims

134. In the “General Terms of Settlement” agreed to in the 2006 mediation of the
Charleston class action case on June 14, 2006, there are seven essential terms of the
settlement agreement.

135. The first general term is that there will be two classes for the settlement.
“Actual victims of Diocese abuse,” and “Spousal &/or parent claims deriving from
victims abused.”

136. The second general term was to provide a means of having a $12 million
settlement fund.

137. The third general term was “Details of claims process in settlement class action
shall be developed and include a payment matrix based on nature and severity of claims.”
138. The fourth term was that the court would be asked to approve a fixed fee for

class counsel “between $950,000 & $2.5 million.”

139. The fifth general term was to establish that four individuals would allocate
among themselves $460,000.

140. The sixth general term was that the four individuals would be paid whether or
not the court approved a class settlement.

141. The seventh general term was that the seven terms are an offer from the Diocese
and “shall be acted upon with reasonable promptness” by the four individuals who would
allocate $460,000 among them.

142. The four individual accepted the offer, and allocated among themselves
$460,000. None of those individuals received more than $160,000. It is not yet known

what portion was allocated to legal fee for class counsel.
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143. Once those individuals accepted the offer, their claims were resolved. Their
resolution did not depend on court approval of the class.

144. On information and belief, those four individuals accepted that offer shortly
after the June 14, 2006 mediation. At least one of them had accepted it by June 16, 2006.
145. The two classes preliminarily certified in an order signed January 19, 2007,
excluded persons who have “previoﬁsly had any similar claim adjudicated, resolved, or

released.”

146. After June, 2006, those individuals who represented the class, whose ciaims had
been “resolved,” did not qualify as members of the class, and thus could not qualify as
class representatives for any case filed after June, 2006. Nevertheless, they were falsely
designated as class representatives in subsequent Dorchester County case, falsely put
forth as class representatives, and approved as class representatives even though they did
not meet the definition of the class.

147. In addition to not meeting the class definition, the class representatives received
a different settlement than did class members, and excluded themselves from the
arbitration process later articulated for the class members. In doing so they were guided
by the Richter defendants.

148. In the June 14, 2006 settlement, when the parties reserved details for later
specificity (“Details of claims process in settlement class action shall be developed and
include a payment matrix based on nature and severity of claims,”) those details were |
reserved so the defendants could work backwards from the settlement fund, minus class
counsel’s fixed fee, to enable adjustments to be made to the notice given to the class, and

to the methods of relief given to the class members so the recovery to victims would not
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be “too much.” The fee for the Richter defendants could not be jeopardized by having
“too many” sexual abuse victims served by the class settlement.

149. The structure of the notice and the arbitration process for the class was devised
working backwards from the desired end result to limit claims of the class, because the
highest priority of the Richter defendants, ahead of the interests of their clients or
ostensible class members such as the plaintiff, was to preserve class counsel’s fixed fee.
That is why the fee is fixed, and why it takes priority over the recoveries of the clients in
the class. The highest priority of other defendants, after their willingness to pay class
counsel’s fixed fee, was to either exclude persons such as plaintiff, or to limit recovery to
persons such as plaintiff, so that within the modest limits of the class settlement fund
proposed, which resolved claims for a fraction of the cost of similar claims against
another Diocese, the Diocese could argue a res judicata benefit from the class settlement
without having to pay meaningful relief to class members, but paying a sufficient amount
so as to get the class approved. That is among the reasons that all defendants wanted
class counsel’s fee to be fixed but the recovery to the class to be variable, and for notice
to be designed to not inform all persons within the class definitions of the settlement
itself.

150. The Diocese defendants knew or should have known that the history of
systematic deceit and deception about sexual abuse required by the Vatican and Code of
Canon Law, and which the Diocese defendants had in fact implemented, specifically
mandated by the Vatican since at least 1962, exposed the Diocese to fraudulent
concealment claims which its traditional defenses of charitable immunity and statute of

limitations defenses could not necessarily defeat.
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151. The Diocese defendants knew that juries had placed a high value on the
intangible nature of sexual abuse claims.

152. To try to limit future sexual abuse claims, the Diocese defendants elected to
consent to a class settlement, hoping it would exclhde enough victims so as to produce a
desired res judicata effect at a fraction of the cost of a proper settlement with all victims.
The Diocese defendants realized the close ties of the Richter defendants to the Diocese,
and their willingness to sacrifice the interests of their clients for a fee, enabled the
Diocese to try to minimize recoveries to the class members yet still get a class approved.

153. All defendants needed to avoid meaningful court oversight of the class action to
limit the interests of absent members of the class, so all defendants agreed to “judge
shop” to avoid oversight by any Charleston judge, and to obtain a lax oversight by the
judge they desired to have.

154. When the defendants realized that “too many” victims, such as the plaintiff,
might come forward in the class action, they changed, by agreement, what they would
propose to the shopped-for judge for the notice to give the class, to limit how many
victims might participate, and created the arbitration process to limit relief available to
those who did participate. Neither the limited notice nor the arbitration process was-
provided in the essential terms of the June 2006 settlement attached to this complaint.

155. Failing to give notice outside South Carolina, other than immediately adjacent
to South Carolina, was one means of eliminating claimants such as the plaintiff. No
defendants objected to limit the notice to South Carolina.

156. Relying on the Diocese defendants to identify victims was another means of

eliminating claimants such as the plaintiff. All defendants were negligent in permitting
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victims to be identified by the Diocese defendants, rather than insisting on giving
meaningful notice to putative class members.

157. Paying class counsel his fixed fee before any notice to the class, before any
class claimant had been identified, and before any claims had been submitted, was
another way of limiting the recovery to the class.

158. By design of all defendants, the class had no opportunity or input or comment
on the proposed fixed fee, to be paid ahead of all class claims, as the fixed fee was
approved without notice to the class and before the class members were known.

159. No defendants disclosed that the Diocese had agreed to overlook the fraudulent
information submitted to the shopped-for judge to support the fee claimed, and had
agreed to make no mention of those various fraudulent time entries. Nor had the
defendants disclosed that they had agreed they would request no post-award fairness
hearing.

160. Structuring the arbitration into a matrix of categories, with recovery limits in
each category based on physical touch rather than the psychological injury caused, was
another way to limit the recovery to the class.

161. The defendants agreed to propose giving no notice nationwide, or even outside
the immediate area of South Carolina, so as to try to eliminate abuse victims such as the
plaintiff, then set the categories and recovery limits on the class members in the
arbitration, and set the binding nature of the arbitration, all as means calculated to harm
the plaintiff by excluding him from the class recovery and to try to preclude him from
any later claim, and to limit recoveries to class members so as to not exceed the amount

the Diocese was willing to pay.
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162. By agreement, settling on an arbitration structure from which there was no
appeal or review was a way of limiting the recovery to the class to make sure that the
Richter defendants were paid their fixed fee, the quid pro quo for the Richter defendants
cooperating with the Diocese to abandon clients such as the plaintiff, and to limit
recoveries to other clients, in the interest of the Diocese defendants.

163. The Richter defendants abandoned absent class members such as the plaintiff,
who reside outside of South Carolina, and gave no meaningful notice to those class
members that their rights had been adversely impacted when they changed their position
on notice to the class from nationwide notice to a notice limited to publications in and
around South Carolina. All other defendants cooperated with that abandonment. Unless
the order approving the class settlement means what it says when the court appeared to
have accommodated the limited notice by ruling, at page four, “aﬁy person who should
have had notice, but did not receive notice for whatever reason, would not be bound by
the res judicata effect of the settlement,” and the plaintiff is not precluded from his
claims, the notice and arbitration structure caused damage to the plaintiff. Unless the
plaintiff is not bound by the res judicata effect of the class action, he has been specially
harmed by the conspiracy engaged in by the defendants.

Conspiracy Technique Six: Providing False Information to the Court

164. The sixth technique used to cause special harm to the plaintiff was defendants
cooperated in filing with the court false information. When false information was filed
by one defendant, all other defendants acquiesced, despite knowing it was false. Even

after the information was identified as false, no action was taken to protect the plaintiff,
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unless the order means that persons who received no notice are not barred by res
jz)dicata.

165. As noted above, the Dorchester County class action complaint in case 2006-CP-
18-1636 was falsely filed in that before it was filed the case had already been settled in
Charleston as case 2005-CP-10-4913. The case was collusive, and was filed in
. Dorchester County only to avoid oversight by any Charleston judge and pursuant to the
defendants’ agreed upon plan to shop for a particular judge.

166. As noted above, the claim that class representatives in Dorchester County met
the definition of the class and could serve as adequate representatives were each false,
and known by the defendants to be false when made in any of the Dorchester County
class complaints.

167. Patently false information about the procedural history of the class action was
included in the Motion to Certify Classes and for Preliminary Approval of Class
Settlement filed by the Richter defendants, and acquiesced in by other defendants.

168. Patently false information has also been given to the Charleston County Court
and to the public by the Diocese defendants.

169. All defendants cooperated in providing incomplete information to the Court in
Charleston County so as to facilitate dismissal without prejudice of the Charleston class
action.

170. By agreement of all defendants, SCRCP 23 was not complied with in dismissing
the Charleston class action. Plaintiff was given no notice of the dismissal, or about the
Charleston class settlement, or about the settlement provided those who opted out of the

class settlement. Nor was notice given to any other ostensible class member.
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171. False information was filed in Dorchester County about the class representatives
and their adequacy as class representatives. All defendants acquiesced in that false
information to the court.

172. False information was filed in Dorchester County in support of the fixed fee
sought by the Richter defendants. The Diocese defendants made no mention of the false
information filed in support of the fixed fee, because the fixed fee for the Richter
defendants, and the modest variable relief for the class, was the quid pro quo for the
Diocese defendants getting the benefit they have claimed entitles the Diocese defendants
to res judicata protection of the class settlement, and was the means by which the
defendants conspired to try to eliminating claims by persons such as the plaintift.

173. Among the false information filed to support the fixed fee for the Richter
defendants was false information about procedural history, false mathematical
calculations, false representations to mask the cooperation among defendants, false time
records by the Richter defendants (including individual lawyers billing in a single day
compilations of 30, 40, 51.5, 60, 80, and even 92 hours; and billings for multiple
“February 30” days), false statements of costs incurred by class counsel, false statements
of the recovery to the class, and false information about the counsel for persons who had
opted out of the class settlement.

174. The Diocese defendants agreed to remain silent as to these false statements,
except where they overtly participated in them.

175. If the plaintiff is barred from claims against the Diocese by the res judicata
effect of the class action, charitable immunity defense waived as to persons in the class

definition, statute of limitations waived as to persons in the class definition, or for any
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other reasons, then duties to him in the class action were breached by the defendants, and

special harm has been caused to the plaintiff by the acts of conspiracy of the defendants.

Conspiracy Technique Seven: Limiting Notice to only publications in and around
South Carolina

176. The seventh technique used in the conspiracy among defendants to cause special
harm to the plaintiff was to agree to limit notice to only publications in and around South
Carolina, resulting in notice to only those putative class members who reside in and
immediately adjacent to South Carolina. The notice given was deficient in that it was
designed not to provide notice to those within the definition of the class action. By
agreement of all defendants, the notice was calculated to be ineffective to reach putative
absent class members. Unless the order approving the class settlement means what it
says and plaintiff is not bound by the res judicata effect of the class settlement, the
defendants have conspired so as to cause special damage to the plaintiff.

177. The Diocese defendants are well aware, from its own dealings with abuse
victims, that many victims reside out of South Carolina. All defendants were conscious
that choosing limited notice served the interests of the Diocese at the expense of persons
such as the plaintiff.

178. By motion filed in Dorchester County in October 2006, the Richter defendants
proposed giving nationwide notice of the class action through advertising about the
settlement. in a newspaper with national coverage. |

179. In January 2007, the Richter defendants revised their request for notice to the
Dorchester County court, and the Diocese defendants acquiesced in that revision, to limit
notice to only publications in newspapers with circulation in or near South Carolina. The

request to provide notice through a newspaper with national circulation was abandoned.
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180. The Richter defendants abandoned the plaintiff as a putative member of the
class in agreeing to notice calculated not to reach him. Alternatively, the Richter
defendants breached the fiduciary duties they had assumed as to the plaintiff in defining
the classes so as to ostensibly include him, then revising the notice so as to prévide no
notice to him and all other absent members of the class who resided outside of the area
immediately adjacent to South Carolina.

181. The Diocese defendants conspired with the Richter defendants to submit for
court approval notice to the class that was calculated to omit absent members of the class
such as the plaintiff, and all persons situated similarly to them. The agreement was to bar
the plaintiff from being able to make claims by the res judicata effect of the ostensible
class action without having to compensate him for Frederick Hopwood’s sexual abuse.

182. No effort was made to protect absent members of the class, such as the plaintiff,
by providing notice beyond the immediate area around South Carolina. If the plaintiff is
are barred from claims against the Diocese by the res judicata effect of the class action,
charitable immunity (which was waived as to those within the class definition), statute of
limitations (which was waived as to those within the class definition), or for any other
reasons, then duties to the plaintiff in the class action were breached by the defendants,
and special harm has been caused to the plaintiff by the acts of conspiracy of the
defendants.

183. The Diocese defendants made no objection to lack of nationwide notice. They
made no objection as an overt act taken in furtherance of the common plan to reduce the
number of claimants by eliminating persons such as the plaintiff from being able to make

a claim, while retaining the argument that all absent class members were barred by res
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Jjudicata. The reduced notice agreed upon by all defendants demonstrates that the
representation of the class was inadequate, and that the defendants conspired specifically
to defeat the interests of persons such as the plaintiff, to cause him special harm by giving
him not even a chance at notice of the class action.

184. The injury to the plaintiff from the conspiracy engaged in by the defendants
harmed the plaintiff in a manner different from other causes of action. The plaintiff was
improperly excluded from the class action, but unique to the conspiracy cause of action
are the damages from the plaintiff being unable to influence the corrupt course of the
class action, and its co‘rrupt features, by lack of participation. Plaintiff was deprived of
the opportunity to influence the class suit, and to try to assist himself and other abuse
victims from not being limited to the corrupted procedures and manipulations of the class
suit. Among other things, the plaintiff was unable to participate to influence the
miniscule recerry allocated for parent and spousal claims because they were not brought
for the class using the common law “loss of services” cause of action. However, if the
plaintiff is not deemed precluded from stating his claims against the Diocese for any
reason, including the class suit, charitable immunity or the statute of limitations, then the
conspiracy by the defendants to defeat his claims was ineffectual, and this cause of action
will be dismissed.

185. As a proximate cause of the actions of the defendants as alleged above, the
plaintiff was damaged, and is entitled to actual and punitive damages from the defendants

as a result.
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For a Fourth Cause of Action:
Professional Negligence by the Richter Defendants

186. Allegations of paragraphs 1-18 above are incorporated into this cause of action
as if fully stated. This cause of action presumes that the plaintiff is precluded, by any
reason, including the class action, charitable immunity, or the statute of limitations, from
making his claims against the Diocese. |

187. Pursuant to S.C. Code § 15-36-100(b), Attachment B to this complaint, and
incorporated herein pursuant to SCRCP 10(c), is a copy of an affidavit of Michael Virzi
specifying various negligent acts or omissions of the Richter defendants, and the factual
basis of the negligent acts or omissions of the Richter defendants. The original of this
affidavit has been filed with a court in another, similar, case.

188. As reflected in the 2006 Charleston class action settlement that is Attachment A
to this complaint, the proposed group whose claims were settled on June 14, 2006, in the
Charleston class action mediation was a class specified as “actual victims of Diocese
abuse.”

189. Plaintiff was a putative member of that class as it was defined in the proposed
settlement.

190. When the June 14, 2006 Charleston class mediation agreement was formally
typed and formally approved by the Richter defendants, the Vatican, and the Diocese
defendants, the illicit agreement by defendants on “judge shopping” had been
accomplished, and the Charleston class settlement was now claimed to be a proposed
settlement of both a Charleston class case and Dorchester County class actions.

191. On October 6, 2006, the Richter defendants filed proposed class definitions that

included the plaintiff, and proposed a means of notice by publications with nationwide
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distribution to give notice to the class. That proposed notice might have given notice to
the plaintiff, enabling him to either participate or to opt out.

192. The Richter defendants assumed a duty to the plaintiff in each of the filings in
(a) the Charleston case which alleged a class action, (b) in that June 14, 2006 class
settlement agreement of the Charleston case which alleged a class action, and (c) in its
October 6, 2006 Dorchester County filings alleging a class action defined so as to include
the plaintiff.

193. On January 18, 2007, the Richter defendants abandoned giving notice to the
plaintiff about the class settlement that purported to include him. Their proposal for
notice was revised to include only publications in and immediately around South
Carolina, even thoﬁgh the class was not defined with geographic limitations.

194. On January 19, 2007, the proposed class definitions that included the plaintiff
was approved without objection from the Diocese defendants.

195. In their Charleston and Dorchester County class action cases against the
Diocese defendants, the Richter defendants assumed the obligation of representing the
interests of absent putative class members including the plaintiff. In abandoning the
plaintiff, the Richter defendants performed in a professionally negligent manner the duty
they had assumed to absent putative class members such as the plaintift.

196. The Richter defendants engaged in negligent acts and omissions in theit
representation of the plaintiff. Among other things, when they abandoned the plaintiff,
they failed to provide competent representation, failed to act with reasonable promptness
and diligence, failed to keep the plaintiff reasonably informed, failed to provide him with

information with respect to obtaining his informed consent, failed to consult with him
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about the means for accomplishing his objectives, represented him without his consent in
circumstances which constituted a conflict of interest, failed to exercise independent
professional judgment, failed to render candid gdvice, and exhibited lack of candor
towards a tribunal.

197. No notice of any type, at any point, was given to absent putative class members
who reside out of South Carolina or outside the area immediately adjacent to South
Carolina, such as the plaintiff. If any notice was given it was deficient in that it was not
designed to accomplish notice to out of state abuse victims such as the plaintiff, or even
to all in-state victims.

198. Any court approval of the notice was deficient in terms of protecting the
plaintiff because the court overseeing the class action had been shopped-for by the
defendants, and had been given, by agreement of the defendants, fraudulent information
on which to base decisions.

199. The Richter defendants abandoned their absent putative class member clients
such as the plaintiff by agreeing to change the proposed notice to notice calculated not to
reach the plaintiff, and calculated not to reach all putative class members situated
similarly to the plaintiff.

200. The Richter defendants abandoned their clients’ interests and acted in a
professionally negligent manner by submitting fraudulent information to the court.

201. The plaintiff was abandoned by the Richter defendants so that “too many” class
claimants would not come forward in the class action and jeopardize the fixed fee the

Richter defendants had negotiated for themselves at the expense of the class members,
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that fee to be paid before notice to the class, before the class was known, and before the
class claims process had even begun.

202. Having “too many” claimants also was believed to not be in the interest of the
Diocese, and because of his conflicts of interest, which were not disclosed to the class,
the Richter defendants were actually acting to protect the interests of the Diocese more
than the interests of putative class members such as the plaintiff.

203. As aresult of his attorneys, the Richter defendants, abandoning the plaintiff, no
notice was given to him of the class action, and he had no opportunity to participate in
either the class action, or to join those who opted-out of the class and pursue the more
favorable terms available to those persons who opted out. The acts and omissions of the
Richter defendants have caused damage to the plaintiff, assuming the plaintiff is
prevented from his claims against the Diocese for any reason.

204. Plaintiff is entitled to actual and punitive damages as a result of the
professionally negligent representation they received from the Richter defendants.

For a Fifth Cause of Action:
Breach of Fiduciary Duty by the Richter Defendants

205. Allegations of paragraphs 1-18 above are incorporated into this cause of action
as if fully stated. This cause of action presumes that the plaintiff is precluded from
making claims against the Diocese, for any reason, including the class action, charitable
immunity, or fhe statute of limitations.

206. The Richter defendants chose to propose defining the classes in the class actions
so as to have no geographical limit on the classes.

207. All defendants agreed on how the classes were defined.
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208. In choosing to define the classes so as to include the plaintiff, the Richter
defendaﬁts each assumed fiduciary obligations to the plaintiff, who was an absent
putative member of one of the classes they defined.

209. As an alternative to the Fourth Cause of action for professional negligence, the
Richter defendants breached the fiduciary duty each assumed as to the plaintiff as an
absent member of their respective putative class.

210. Those ﬁdugiary duties were breached when the Richter defendants abandoned
the interests of the plaintiff by requesting geographically limited notice of the class action
and settlement, as opposed to the nationwide notice they initially proposed.

211. The state court judge overseeing the class action was shopped-for by all
defendants.

212. The state court judge was not asked to give notice to all class members, only a
subset of class members thét excluded the plaintiff.

213. The Richter defendants originally proposed nationwide notice, but then
abandoned the proposal. The lack of nationwide notice was observed in the record of the
class action, but even after that limitation was noted, the Richter defendants did not
request it.

214. On October 6, 2006, the Richter defendants filed proposed class definitions that
included the plaintiff, and proposed a means of nationwide notice to the class that might
have given notice to the plaintiff.

215. The Richter defendants in its 2005 Charleston class action filing, and in the June -
14, 2006 settlement, and in its October 6, 2006 filing in Dorchester County, assumed a

fiduciary duty to the plaintiff.
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216. On January 18, 2007, the Richter defendants abandoned giving to the plaintiff
notice about the class settlement that ostensibly included him.

217. On January 19, 2007, the class definitions that included the plaintiff was
approved without objection from the Diocese defendants.

218. No meaningful notice, at any point, was given to class members who reside out
of South Carolina or outside the area immediately adjacent to South Carolina. If any
notice was given it was deficient in that it was not designed to accomplish notice to out of
state abuse victims such as the plaintiff, or even to all in-state victims.

219. The Richter defendants contend that mention of a class action or a class action
settlement in a news media outlet is sufficient due process “notice” of a class action or
class action settlement within the meaning of SCRCP 23. Mention of a class action or
class action settlement in a news media outlet is not notice of a class action or class
action settlement within the meaning of SCRCP 23.

220. That the Richter defendants contend that news mention of a class action is the
equivalent of notice under SCRCP 23 is a reflection of the professional negligen.ce of the
Richter defendants towards the plaintift in conducting a class action.

221. The Richter defendants each breached their fiduciary duties to the plaintiff so he
would not participate in making a claim against thé fund established for the class action
settlement. If notice had been given nationwide, as originally proposed, “too many”
claimants might have come forward in the class action, which would have jeopardized the
fixed fee the Richter defendants had negotiated for themselves at the expense of their

clients.
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222. The Richter defendants arranged to have their fixed fee paid before notice to the
class and before the claims process.

223. The Richter defendants arranged to have their fixed fee paid before membership
in the class was known.

224. The Richter defendants arranged to have their fixed fee paid before distribution
to the class was known.

225. The Richter defendants arranged to have their fixed fee paid before class
members had an opportunity to object to or comment on the fixed fee and the priority it
was to be given over class member recovery.

226. Having “too many” claimants also was believed by the Richter defendants to
not be in the interest of the Diocese, and to protect their own interest in their fixed fee the
Richter defendants had to also act to protect the interests of the Diocese more than the
interests of the plaintiff. The Richter defendants have close and longstanding ties and
involvement with the Diocese defendants. Those involvements were never disclosed to
the class. To promote the interests of the Diocese in trying to later enable the Diocese
defendants to argue the res judicata effects of the class action in exchange for the lowest
possible payment to class members, and to promote ahead of the interests of the plaintiff
their own interest in their fixed fee, the Richter defendants agreed to change the proposed
notice to the class from notice in publications with nationwide distribution, and also
agreed to accept for the class compensation that ranked among the lowest known victim
compensation.

227. As aresult of the Richter defendants abandoning the interests of the plaintiff,

and breaching the fiduciary duties owed to him, the plaintiff had no opportunity to
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participate in the class action, or to join those who opted-out of the class and pursue the
more favorable terms available to those persons who opted out, or to make a claim
against the Diocese for sexual abuse. The acts and omissions of the Richter defendants
have caused damage to the plaintiff.

228. Plaintiff is entitled to actual and punitive damages as a result of the fiduciary

duties to them that were breached by the Richter defendants.

For a Sixth Cause of Action:
Judicial Estoppel and Unfair and Deceptive Trade
Practices by the Diocese Defendants

229. Allegations of paragraphs 1-18 above are incorporated into this céuse of action
as if fully stated.

230. The Diocese defendants engaged in unfair and deceptive acts or practices in the
conduct of commerce in violation of South Carolina law.

231. The Diocese defendants operate an organization engaged in trade or commerce
as defined in S.C. Code § 39-5-10(b). The Diocese defendants advertise and offer for
distribution services, tangible and intangible, directly and indirectly affecting the people
of South Carolina. They operate churches and schools, and activities, which cater to
families.

232. The Diocese defendants encouraged people, including plaintiff, to use their
facilities, and to attend the various activities and functions offered on its premises. In
making that invitation, the Diocese defendants assumed the duty to ensure that its
premises were safe from reasonably foreseeable dangers. The Diocese defendants

particularly owed a duty to the plaintiff, who was a minor, and his parents, a greater

degree of care because as a child the plaintiff was unable to fully appreciate risks and
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danger. The Diocese defendants implicitly répresented to its invitees and their parents or
guardians, including the plaintiff, that its facilities and its priests were safe, and that
persbns would be would be protected form harm when using its facilities and when
interacting with its personnel. No exception was made for Frederick Hopwood.

233. For years the Diocese defendants have been aware that certain of its operations,
and certain of its employees, have sexually abused minors.

234. As part of a business decision to address that history of sexual abuse, in 2006
the Diocese elected to adopt a class settlement to address its known history of priests and
other employees sexually abusing minors.

235. The Diocese promoted that decision as a responsible action by the Diocese
defendants. Then Bishop Baker issued the press releasé that is Attachment C to this
complaint. Its terms are incorporated into this cause of action as if fully stated pursuant
to SCRCP 10(c).

236. Part of that settlement was to advertise the offer by the Diocese to distribute
both services (in the form of counseling) and property (in the form of compensation) to
sexual abuse victims.

237. Advertising was done by the Diocese in, among other publications, newspapers
of general circulation in Charleéton (Post and Courier), Myrtle Beach (Sun), Columbia
(The State), Augusta (Chronicle), Rock Hill (Herald), Beaufort (Gazette), Greenville
(News), Spartanburg (Herald), Orangeburg (Times-Democrat), Florence (Morning News),
and Aiken (Standard). Living outside of South Carolina, plaintiff saw none of those

notices, as was designed by the defendants.
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238. In that advertising, tangible property was proposed to be exchanged by the
Diocese, and services provided in part for the intangible injury created by acts of sexual
abuse.

239. The public interest was affected by the proposed class settlement because the
offering was made to the public, the advertising - was made to the public, members of the
public were invited to identify themselves as abuse victims and participate in making
legitimate claims for compensation, and that was approved predicated on the false
representation made to the Court about how the Diocese would conduct itself.

240. Among the false statements made at the time by the Diocese defendants was the
Bishop Baker’s statement that the proposed class resolution was “for those individuals
who were abused within the Diocese of Charleston by clergy or laity over a number of
decades.” When stated, it was known that the class settlemenf proposed was to be limited
to only persons in and around South Carolina. In its public statements, the Diocese
defendants misrepresented the reach of its proposed class settlement, and did not disclose
that in fact the proposed resolution was designed to omit many persons who had been
sexually abused.

241. A circuit court judge to approve the class settlement was “shopped for” and
selected by the Diocese defendants, in conspiracy and collaboration with the Richter
defendants. The Diocese defendants did not want any Charleston County judge, out of
concern that the judge might be fully independent.

242. The Diocese defendants were negligent in assessing the damage done by sexual
abuse by their employees and the number of persons affected by that abuse.

Alternatively, the Diocese knew the number of victims would far exceed the numbers it
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reported to the court as its expectations for number of victims, and consciously
misrepresented that number to the court and to the public.

243. The Diocese defendants were aware that the Richter defendants were willing to
recover only modest relief for victims in exchange for a substantial fixed fee that took
priority over the recoveries to the victims.

244. The Diocese defendants were aware that the Richter defendants had extensive
and life-long ties to the Diocese, and would be willing to compromise the interests of the
absent class members in exchange for a fixed fee payment.

245. The Diocese defendants conceived a plan to commit a fraud on the Court and
the public by representing to the court and the public, falsely, a rationale upon which the
court could approve a class settlement defined with no geographic limits, while giving
notice to the class in a geographically limited way. As long as their fee was paid, the
Richter defendants were expected by the Diocese defendants to be willing to
accommodate the interest of the Diocese, even at the expense of the absent members of
the class they represented.

246. All defendants collaborated to sﬁbmit false information to the Court, and no
defendant objected to any of the false information submitted by any of them. Part of their
agreement was to remain silent while false information was submitted.

247. To gain court approval of the class settlement the Diocese made overt
misrepresentations of fact to the Court that was falsely represented to reflect an
“understanding” among all defendants “as to what would happen” to any person within
the class definition who “shows up” (as put by the Diocese defendants) outside of the

class notice procedure. The “understanding” communicated to the Court was to address
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if “someone pops back up who should have gotten notice who didn’t get notice.” The
understanding communicated to the Court by the Diocese defendants was:
I think we [the Diocese and class counsel] have an understanding as to
what would happen to those particular folks, which would really be our
problem, and I think that what we’ve discussed allows us to proceed with
the agreement we’ve signed on January 12" [2007]. And then if that
person shows up then we [the Diocese] would have to deal with that.

248. That representation to the Court appears on page 3 of a transcript dated July 13,
2007. It was undisclosed to others outside of that litigation, including the plaintiff, until
2009.

249. In that same transcript, the Diocese defendants répresented to the Court, falsely,
that there were only five sexual abuse victims they had not located. That representation
was false, and was known to have been false when made. In fact, the Diocese was aware,
or should have been aWare, that‘ the number of sexual abuse victims far exceeded the
victims already known to it from its own files, as many victims had not previously
identified themselves.

250. To avoid nationwide notice, the Diocese falsely represented to the Court that
when an absent class member did not get notice, and later identified himself or herself,
the Diocese assured the court, on page 14 of the samé transcript, “we’ve got to find
anybody else who has kind of, lack of a better word, comes out of the woodwork.”

251. The Diocese defendants made no disagreement when, on pages 16 - 17 of that
same transcript, class counsel summarizes the position of the Diocese as “what the
Diocese has come to is that if anybody is missed . . . the diocese waives all the same

defenses that they have given up in this class settlement, consents to the same method of

compensation, consents to the same early disposition of that claim by a same arbitration
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method, the whole nine yards.” Those terms were supposedly submitted by letter by the
Diocese.

252. Nor did the Diocese defendants state any disagreement when the Court
observed, as to the Diocese, on page 25 of that same transcript, “what they [the Diocese]
say is if you come forward in the future we will treat you just the same as we have treated
these individuals and the relief is available for you.”

253. The Diocese intended, on July 13, 2007, to create the false impression with the
court that if a victim within the class definition came forward in the future, that the
Diocese would extend relief to that victim. The Diocese created by impression by its
statements and its silence in light of statements by others. The Diocese intended that
impression to be relied on, and it was relied on. That impression was false, and was
known to have been false when made.

254. The Diocese concealed until 2009 its true position, which was to use that false
position starting in 2009 to deprive other sexual abuse victims of any relief. That
fraudulent concealment by the Diocese became known only in 2009.

255. The Court relied on the statements and silence by the Diocese to extend in the
July 30, 2007 order approving the class settlement, at page four, this statement:

The Diocese has further stated that it understands that any person who
should have had notice, but did not receive notice for whatever
reason, would not be bound by the res judicata etfect of the settlement.
Further the Diocese has stipulated before me in open Court and on the
record that any person who comes forward at a later date and can show
that he or she should have received notice but did not could participate in
an arbitration process with terms identical to the Settlement and

Arbitration Agreement before the Court for approval today.

Emphasis added.
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256. The Diocese defendants intended that the Court rely on their statements, silence,
and conduct to form that impression, even though the impression was false and the
Diocese had no intention of honoring the assurances given to the Court.

257. When additional victims came forward, the Diocese refused to honor its
representations to the Court, and which the Court placed in its July 30, 2007 order at page
4. Instead, the Diocese asserted the defenses it had waived, claimed the res judicata
effect it had disclaimed, and acted exactly contrary to its assurances to the Court and the
public statement by then Bishop Robert Baker in January, 2007 that the Diocese intended
a just resolution for every person who had been abused within the Diocese of Charleston.

258. The Diocese defendants made their false representations to the Court for the
purpose of gaining Court approval of a class settlement with only limited notice to the
class. By contending (falsely) that it would both waive its defenses and provide
compensation to class members who had received no notice, the Diocese committed
fraud on the Court, on the public, on the plaintiff, and on all sexual abuse victims born
before August 30, 1980. When those representations were made the Diocese had no
intention of honoring the representations.

259. The Diocese amply demonstrated that its assurances to the Court were false
when, despite those assurances, the Diocese refused to perform on its assurances or on
the Court’s order when sexually abused persons born priof to August 30, 1980, received
no notice of the class and later requested relief. That refusal includes the plaintiff.

260. The Diocese has taken inconsistent positions as to different persons included in

the same class definition. Those inconsistent positions also affect the public interest.
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261. All of the conduct by the Diocese, from the collusive behavior in the class
action to the overt misrepresentations to the Court, has the potential to be repeated, and
the Diocese in fact has repeated its refusals to honor the representations made to the
Court. Multiple sexual abuse victims born prior to August 30, 1980, each of whom
received no notice of the class action, and have since been refused relief by the Diocese
when they made a claim for relief.

262. The proceedings in which those inconsistent positions were taken by the
Diocese are related to this action in that each involved one or more members of the class
as defined by agregment of the Diocese, who received no notice of the class settlement
and for whom the Diocese promised to, but then denied, to provide relief.

263. The Diocese was successful in maintaining its disingenuous misrepresentations
to the Court, got relief from the Court based on those disingenuous representations, and
as a result of taking that position the Diocese received the benefit of class approval from
the Circuit Court.

264. The inconsistency by the Diocese is part of an intentional effort to mislead the
Court.

265. The two positions by the Diocese are in fact inconsistent, and as a resulf the
Diocese is estopped from taking a different position as to the plaintiff, compared to the
position it asserted to the Dorchester County court in the class action.

266. Plaintiff has suffered an ascertainable loss as a result of the secretive,
duplicitous, and untruthful conduct of the Diocese, and is entitled to recover actual
damages as a result of the wrongful conduct of the Diocese, trebled as provided by law,

with costs and attorneys fees as provided by statute.
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267. The secretive and disingenuous conduct by the Diocese is offensive to public
policy, is immoral, unethical, and oppressive. The Diocese made a calculated business
decision to invest some funds and engage in a public relations exercise, in an effort to
procure positive publicity for itself without having to compensate ‘all of its sexual abuse
victims, and to attempt to seal off its liability for the full extent of its sexual abuse
victims. The statement of then Bishop Baker that is attachment C to this complaint was
one aspect of that public relations campaign that was posfured to be inclusive but was by
design created so as to be under-inclusive.

268. The Diocese invested funds to design a compensation program for victims
which specifically excluded many victims. The Diocese engaged in collusion with other.
defendants to do so, as alleged above, and engaged in overt misrepresentations to the
Court and the public in order to achieve its objective to deceive the public, the Court, and
those persons (or the parents and spouses of such persons) sexually abused who were
born prior to August 30, 1980, including the plaintiff.

269. The Diocese defendants took no appeal from the July 30, 2007 order.

270. The Diocese defendants are bound by the July 30, 2007 order in the class action,
and by the representations made to the court to obtain that order.

271. When the Diocese was contacted on behalf of other abuse victims who had
received no notice of the class action, the Diocese refused them relief. Instead, the
Diocese asserted against victims who did not get notice, exactly as they promised the
.court they would not, the res judicata effect of the class settlement, as well as the

defenses it had waived on the record for persons within the class definition, and the
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Diocese defendants have done so even as to victims for whom the Diocese did not even
attempt to provide notice, such as the plaintift.

272. The representation made by the Diocese to the Circuit Court was false when
made by the Diocese, and was knowingly false when made by the Diocese. The Diocese
had no intention of including other victims who “for whatever reason” received no notice.
Despite its representations, the Diocese defendants intend to use the collusive class action
cases to attempt to terminate liability of the Diocese, to do so at a fraction of the recovery
a truly adversarial counsel might have demanded on these facts.

273. The Diocese defendants made their misrepresentations with the intention of
convincing the Circuit Court to approve a collusive class settlement, even though the
Diocese had no intention of honoring its assurances to the Circuit Court. The intention
by the Diocese to mislead the Circuit Conrt succeeded, and the settlement was approved.

274. The unfair and deceptive acts and practices of the Diocese have an impact upon
the public interest, and have not only had the potential for repetition, the deceptive acts
and practices have actually been iepeated, as the Diocese has refused multiple persons
who came forward having not gotten notice of the class action. The practices engaged in
by the Diocese, of misrepresentations to the court and the public through its court
statements as well as its statements to the press, are extensions of longstanding practices
of deceit and deception by the Diocese. Maintaining secret archives of files, practicing
“mental reservation” to support and justify lying (even while under oath), using
diplomatic immunity to conceal documents, ‘mandating that persons with knowledge of

abuse conceal that knowledge, are all techniques used by the Diocese to maintain
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.deception. Overtly misrepresenting to a Court, and to the public, its intentions, are
extensions of techniques the Diocese has used for years.

275. The false and deceptive practices of the Diocese will continue absent some
deterrence and accountability in the form of liability and damages as well as injunctive
prohibitions. The corrupt practices of the Diocese have been actually repeated, as well as
having had the potential for repetition. The Diocese has engaged in misrepresentations of
material fact.

276. The Diocese should be enjoined from further use of any deceptive practice, and
enjoined from removing, concealing, withholding, destroying, mutilating, altering,
publishing, or by any other means falsifying or destroying any documentary material in
its possession, custody, or control that relates in any way to past sexual abuse.

277. The Diocese violated the UTPA willfully, in that it knew or should have known
that its conduct was a violation of S.C. Code § 39-5-20.

278. The plaintiff suffered an ascertainable loss of money as a result of the unfair or
deceptive methods by the Diocese in posturing for the Court as if it would respond to
additional victims who got no notice, but then refusing relief when victims who got no
notice actually contacted the Diocese; posturing for the Court that it waived defenses for
victims who got no notice but then asserting those same defenses when additional victims
actually came forward. Conduct by the Diocese was willful, and the Diocese knew or
should have known that its conduct was unfair and deceptive.

279. The plaintiff is entitled to treble damages as a result of the conduct of the
Diocese, as well as actual and punitive damages, costs and attorneys fees, and such other

and further relief as the court deems just and proper.
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Demand for Jury Trial

280. Plaintiff demands a trial by jury.

Reli_ef Sought
Wherefore, Plaintiff seeks relief in the form of:

281. Actual damages to be awarded to the plaintift by the finder of fact against the
various defendants, trebled as authorized by law for the appropriate cause of action,

282. Costs and disbursemeﬁts of this action,

283. Attorneys fees as authorized by law,

284. Punitive damages as authorized by law, and for

285. Injunctive relief to enjoin the Diocese defendants from failing to honor its
representations to the Court in Doréhester-County as to abuse victims who got no notice
“for whatever reason,” and for

286. Such other and further relief as the Court deems just and proper.

- Respectfully submitted,

Gregg Meyers
1 Poston Road Suite 110
Charleston SC 29407
843-556-1025

- attygm(@gmail.com

Attorney for Plaintiff
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The bishop of Charlesttm, a Corporation Sole, and)
Ths Bishop of the Diocese of Charleston, in his)
official capacity ! )
CASE NO.; 2005-CP-10-2053 ) L
‘ : )
: Jobn Doo #66A . | g Soa . [2rr—
v. '
The bishap of Chagleston, a Corporation Sole, and) W‘, EA"
TheBishop of the Dié,rcese of Charleston, in his)
offlcial capacity )
CASENO.: 20050-1;0-3293 ) E,H-/ : H 1.
.thnl)oc#53 | ;

v. : )
The bishop of Charleston, a Corporation Sole, and
The Bishop of the Dipcese of Charleston, In his)

official capacity ) 3
CASE NO.: 2005-CP-10-4913 )
S )
1 : :
Ina mediaﬁon!conduc‘ted on this day of , 2006, the above named
§

{
pexties agreed to thc following terms:

L _IL : shall pay to 3

.
]
!

2. Plaintiﬁ‘lprondeﬁt will execute a genera) release dismissing all claims on account of the matters raised
in the above taptioed lawsuit

3. Plaintiff/ Réspond@bt will cooperate in having a dismissal with prejudice entered by the court; and
|

4. The parties ghall spiitihe mediation fees
|

-+
By: ! _ sy
| (Pfimt Name) | (Priat Name)
Its: { Iis:
Dated: ;I— Dated:
i
’.
Ny
; . .
1 EyHigiTe_ 4 ®
6898 "°d . : A7 :QT QORI
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STATE OF SOUTH CAROLINA )
) AFFIDAVIT
. COUNTY OF COUNTY OF RICHLAND )

N NOW COMIES Michael 1. Virz, and states, under oath, the following:
% 1. I am offering this affidavit as an expert wilness on behalf of the plaintiffs, John
Doe et al., to support their Complaint against the defendants, Lawrence E. Richter, Jr., Esquire,

«««««

David K. Haller, Esquire, and Richter & Haller, LLC, (hereinafter "‘Defendants”) for

? professional negligence pursuant to S.C. Code Ann. § 15-36-100(b).

~ 2. My qualifications to give expert testimony include the following:

g A. 1 am a lawyer licensed to practice law in South Carolina;

J% ' B. I am a former Assistant Disciplinary Counsel to the South Carolina

Supreme Court and current Chairman of the South Carolina Bar Ethics
Advisory Committee;

= C. 1 am a frequent CLE speaker and law school guest lecturer on the topic of
- lawyer ethics and have been selected as one of five instructors for the
N South Carolina Supreme Court’s Ethics School; and
; D. Since leaving the Office of Disciplinary Counsel in 2006, my practice has
{ focused almost exclusively on matters of lawyer ethics.
-y 3. My opinton is based on the facts provided to me by Plaintiff’s counsel and review
of various documents. Included in my document review are the following:
;’ » A. Complaint in the Original Jurisdiction of the Supreme Court, John Doe et
al. v. Lawrence E. Richter, Ir., et al.;
E B. Affidavit of Gregg Meyers, dated June 18, 2008, and filed June 18, 2008,
in John Doe C, et al. v. The Diocese of Charleston, et al., Case No. 08-CP-
| 10-1274, and attachments including:
i
: , i. Complaint, dated May 10, 2005, and filed May 12, 20035, in John Doe
| #66 v. The Bishop of Charleston et al., Case No. 05-CP-10-2053;
% Page 1 of 10
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ii. Complaint. dated Avgust 10, 2003, and filed August 12, 2005, in John
Doe #66A v. The Bishop of Charleston et al.. Case No. 05-CP-10-
7 3293;

iii. Complaint, dated December 1, 2003, and filed December 2, 2005, in
John Doe #53 et al. v. The Bishop of Charleston et al., Case No. 03-
B CP-10-4913:

E iv. Consent Order of Dismissal Without Prejudice, dated October 19,
2006. and filed October 23, 2006, in John Doe #66 v. The Bishop of
Charleston et al.., Case No. 05-CPP-10-2053;

v. Consent Order of Dismissal Without Prejudice, dated October 19,
2006, and filed October 23, 2006, in John Doe #66A v. The Bishop of
' Charleston et al., Case No. 05-CP-10-3293;

1 vi. Consent Order of Dismissal Without Préjudice, dated October 19,
2006. and filed October 23, 2006, in John Doe #53 ¢t al. v. The Bishop
of Charleston et al., Case No. 05-CP-10-4913; and

% vil. Transcript ol Record before The Honorable Diane S. Goodstein, dated
- August 9, 2007, in John Doe 53 et al. v. The Bishop of Charleston et
. al., Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-
1636:

C. Amended Complaint, dated October 6, 2006, and filed October 6, 2006, in
John Doe #67 et al. v. The Bishop of Charleston, Case No. 06-CP-18-
1311;

! D. Motion to Certify Classes and- for Preliminary Approval of Class
Settlement, dated October 6, 2006, and filed October 6, 2006, in John Doe
#33 et al. v. The Bishop of Charleston et al., Case No. 2006-CP-18-1310.
2006-CP-18-1311, and 2006-CP-18- _ (blank line in original);

! E. Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated January 15, 2007, and filed January 17, 2007, in John
Doe #33 ct al. v. The Bishop of Charleston et al.. Case Nos. 2006-CP-18-

1310, 2006-CP-18-1311, and 2006-CP-18-1636;
( F. Settlement and Arbitration Agreement, dated January 12, 2007, and filed

January 17, 2007 in John Doe #53 et al. v. The Bishop of Charleston et al.,
i Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;
and

Page 2 of 10
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G. Plaintift™s Petition for An Award of Attorneys Fees and Litigation Costs,
dated February 14, 2007, and filed February 14, 2007, in John Doe #53 et
al. v. The Bishop of Charleston et al., Case Nos. 2006-CP-18-1310. 2006-
CP-18-1311, and 2006-CP-18-1636, and cxhibits attached thereto
including:
i. Affidavit of Lawrence E. Richter, Jr. in Support of Plaintiffs” Petition
for Attorneys Fees and Costs, with attached timesheets and expense
summaries; )

ii. Affidavit of David K. Haller in Support of Plaintiffs® Claim for
Attormeys Fees and Costs;

lii. Affidavit of Angela Pittard, with attached timesheets;
iv. Affidavit of John P. Freeman in Support of Class Action Settlement
Approval and Class Counsel’s Fee Petition, with attached resume and

Comparative Table of Sclected Settlements; and

v. Affidavit of Lionel S. Lolton in Support of Plaintiff’s Petition for
Attorneys Fees and Costs, with attached timesheets.

4. These factual and legal materials arc of the type reasonably relied upon by experts
in the field of legal malpractice in forming their opinions.

3. Based on my experience, education, training, and knowledge of the standard of
care for lawyers and on my review of the above-listed documents and my discussions with
Plaintifts’ counsel, it is my opinion that, Lawrence E. Richter, Ir., Esquire, David K. Haller,
Esquire, and Richter & Haller, LLC, (hereinafter “Defendants™) engaged in negligent acts and

omissions in their representation of Plaintiffs including the following:

A. failure to provide competent representation;
B. fatlure to act with reasonable diligence and promptness;
C. failure to promptly inform clients of decisions and circumstances with

respect to which the clients’ informed consent is required;
Page 3 of 10
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failure to reasonably consult with clients about the means by which the
clients’ objectives are to be accomplished;

E. failure to keep clients reasonably informed about the status ol matters;

F. failure to explain matters to the extent reasonably necessary to permit

clients to make informed decisions regarding the representation;

G. attempting to charge and charging an unreasonable fee;
- H. representing clients when the representation involved a concurrent conflict

of interest, without obtaining the informed consent of each client.
confirmed in writing;

- I failure to exercise independent professional judgment and render candid

advice in representing clients;

. iR failure to expedite litigation consistent with the interests of clients;

} K. lack of candor toward a tribunal; and

..... L. conduct prejudicial to the administration of justice.

----- 6. - In particular, it appears from the above-referenced documents that Defendants

failed to inform clients of Richter’s extensive personal relationship with an adverse party, the
Diocese of Charleston, and Richter’s continuing work on behalf of the Diocese during litigation

in which Defendants’ clients were adverse to the Diocese. 1t is apparent from Richter’s own

affidavit (identified in paragraph 3.F.ii above) that he has a lifelong, extensive personal

relationship with the Diocese and many of its current and former constituents, in addition to

being a constituent himself and continuing to perform official functions during the pendency of

the client matter. This presents a conflict of interests, requiring Defendants to disclose the nature

Page 4 of 10
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and extent of the relationship to the chentls, along with the risks of the representation and the

reasonably available alternatives. Defendants apparently did not do so.

7. It further appears that Defendants engaged in acts and omissions that would be

potentially disadvantageous to their own clients and advantageous to the Diocese, including:

A. failing to promptly seek class certification in the Charleston County class
action;
B. - executing Consent Orders of Dismissal in the Charleston County cases;
: C. reducing the extent of notice to class members contained in Defendants’

Motion to Cerlify Classes;

D. agreeing to reduce their clients’ recovery but not Defendants’ fees, if the
. _ ‘

; claims exceeded the pool;

- E. failing to object to the Diocese having sole, unsupervised, unfettered

discretion to discover potential class members from its own files;

=

failing to seek a post-claims fairness hearing or to provide any procedure
in the settlement agreement for post-claim review;

G. expressly sacrificing clients™ opportunity for post-claim review by
providing in the settlement agreement that the arbitrator shall have sole
discretion in awards, not subject to objection, review, appeal or suit and

that claimants, by participating in the claims process, expressly waive the

right to appeal;

H. participating in negotiations of the claims of several opted-out class
members, resulting in an agreement that payment of such claims may

- come from the settlement pool available to class members;

Page 5 of 10
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N . I agreeing to contribute $100,000 from either Defendants’ fee or the

settlement pool, toward a settlement between the Diocese and several

opted-out class members.
It appears that Defendants engaged in these acts and omissions without first consulting or
otherwise communicating with clients. Thus Defendants failed to adequately communicate with
clients, failed to remain diligent and loyal to clients, and failed to obtain informed consent to a
conflict of interests.

8. It further appears that Defendants engaged in acts and omissions that would be

potentially disadvantageous to their own clients and advantageous to Defendants, including
simultaneously seeking ¢ common fund recovery for class members and a fixed fee amount for
| Defendants. It appears that Detendants engaged in this conduct without first consulting with
clients. Thus Defendants failed to 5dec]uatel)' communicate with clients, failed to remain diligent

and loyal to clients, and failed to obtain informed consent to a contlict of interests.

T el

9. It further appears that Defendants engaged in acts and omissions that would be
potentially advantageous to the class represcntative clients and disadvantageous to the non-class-
representative clients, including agreeing to subject some clients to a damages matrix and claim
scrutiny to which class representatives were not sub_jected, setthing the claims of the class
representatives prior to class certification and court approval of the class settlement, and

expressly agreeing to settlement terms for the class representatives regardless of court approval

- of the class settlement. Thus Dcfendants failed to adequately communicate with clients, failed to
remain diligent and loyal to clients, and failed to obtain informed consent to a conflict of

interests.

Page 6 o 10
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10. It further appears that Defendants sought an improper and unreasonable fec from
the settlement pool and a payment structure that favored Defendants” own interest above those of
their clients. Defendants’ fee petition, affidavits and billing records overstate work performed
and misrepresent the nature of the case. Defendants describe the case as hotly contested and
aggressive, and the defense formidable and substantial, depicting a time-intensive case requiring
the highest skills of the most competent counsel: yet the documents indicate contrary
circumstances: little discovery (some paper requests from class counsel but no evidence of
responses received nor of requests received from opposing counsel), no depositions, lew
motions, and after mediation no client disputes, few hearings, and no animosity or contention
except on the issue of Delendants’ collection of their fee. Defendants’ billing records show
3385.5 total hours spent by lawyers and staff at Richter & Haller; however many of the time
entries are clearly false in that they are nonsensical and/or impossible, including:

A. each and every entry on all 68 pages of billing records is a round, even-
hour increment ar an entry of .5 hours;

B. countless round-number or .5-hour time entries at “12:00:00 AM™—
including multiple tasks by the same person at the same time—uwhile other
entries indicate exact times;

C. a 10-hour time entry for “Oversight and Review” by “LER” on the 30"
day of each month for 3 and a half years_, including the same 10-hour time
entry for “Oversight and Review” by “LER” just nine days after the first
activity in the case in July 2003;

D. a 2-hour time entry for “Bookkeeping” on the 30" day of each month;

Page 7 of 10
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a 3-hour time entry for “Photocopying / Monthy™ at irregular intervals but
ahways exactly 3 hours, including one such entry when no other work had
been performed in the previous month;

three 5-hour time entries (one each for “DKH,” “LER,” and “Clerk™) for
“[Legal Research” on the 30" day of each month, including January 30,
2007, within 2 days of the end of the case {and after which no further time
is recorded except 7 hours of faxing by “Staff” and 14 hours of emailing
by “DKH” ‘& “LER” over the next 2 days);

time entries on days that do not exist: Febrﬁary 30, 2004, and February 30,
2005;

a 16-month peried, from September 2003 through December 2004, when
only 5.5 hours of specitic work is entered, yet 426 hours is entered in the

same repeated, identical, tote entries of “Oversight and Review,”

e

“Bookkeeping,” “Legal Research,” and “Photocopying / Monthly™
described hereinabove;

3 .5-hour time entries for drafting 3 Certificates of Service at the same
time on the saﬁnc day (this set of entries occurs multiple times);

12 consecutive 1-hour time entries by “LER™ for work on 12 different
documents, all at specific times beginning at “07:38:38 AM™ on
*10/26/06” but extending consecutively over a period of approximately 1

hour and 49 minutes ending at “09:27:30 AM,” with many 1-hour entries

within less than a minute of each other;
Page 8 of 10
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numerous sets of entries similar to the 12 described in the immediately
preceding subparagraph (J). such as 3 consecutive 1-hour time entries by
“LLER” for work on 2 documents, all at specific times beginning at
“03:34:19 PM” but extending consecutively over a period of 1 minute and
13 seconds;

entries of exactly 20 hours for drafting each discovery document:

multiple instances of more than one 20-hour time entry for the same
person {“DKH™) on the same day;

27.5 hours (in 55 increments of‘.S each, all at *12:00:00 AM”) in one day
by “DKH” for emailing to “David K. Haller”;

60 hours (10 by “LLER” and 50 by “DKH™) for amending complaints that
ultimately contained very little amendment, including one which
apparently changed only the county in the caption and the date at the end;
multiple instances of one person (“DKH” in some instances, “LER” in
others) of billing more than 24 hours in a day;

568.5 hours of entries appended to the end of the (otherwise
chronological) timesheets, for dates ranging from 2004 through 2007, 500
hours of which is in whole multiples of 10 and expressed in date ranges
rather than in dates and times, including 3 130-hour single entries by
“DKH” for one- and two-week time periods in June and October 2006;
and

one of the above-referenced 130-hour single entries by “DKH” for the
eight-day time period of October 4-11, 2006, during which period “DKH”

Page 9 of 10

Attachment B

Record on Appeal - 2552



had already billed 31.5 hours one day and 20 the next, totaling 201.5 hours
in 8 days (including weekends) for an average of more than 25 hours per
day.
Defendants stated to the court that the above entries were “by far conservative™ estimates of time
actually spent on the specific services indicated, and the above list is not exhaustive of the
nonsensical and impossible entries. Thus Defendants appear to have made fulse statements to a
tribunal in support of a fixed fee that was unreasonable and put Defendants in a position
potentially adverse to their own clients without taking appropriate steps to deal with the conflict
of interests created thereby.
11. _As a result, it is my opinion that Defendants’ conduct fell below the standard of
care, competence, diligence, and loyalty expected of lawyers.
- 12. The opinions in this affidavit are given to a reasonable degree of certainty and are

specifically based on the documents listed above. 1 reserve the night to alter, amend, modify,

reduce, or expand these opinions if and when additional information is presented.

FURTHER ATFTTANT SAYETH NO't.

=

Michael J. Virzi. Esq”

State of South Carolina
County of Richland

Sworn and subscribed before me
This |({)'day of December, 2008
?QO(,(/VA i

N AAR -
Tyt $ ’
_ Notary Public’ ™ sy commission ¢
My Comimission Expires :

Lty 25, 2015
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THE DIOCESE OF CHARLESTON

January 21, 2007

Open Letter by Bishop Robert J. Baker on the Resolution of a Class Action
Settlement for Child Sexual Abuse Cases

Sexual misconduct and abuse of children is an unfortunate reality in our society. Children
require protection by society, since they cannot adequately provide it for themselves. The
Diocese of Charleston is adamant that the abuse of children, including physical injury, sexual
molestation, or grave emotional damage, will not be tolerated, by anyone, especially Church
personnel.

For the past several years my staff and I have been working diligently with victims of sexual
abuse to come to just resolution for those individuals who were abused within the Diocese of
Charleston by clergy or laity over a number of decades. Today, I am pleased to announce an
agreement has been reached and submitted to the Court of Common Pleas for approval and
oversight.

While the instances of abuse addressed through this action span decades, we take to heart the
pain and anguish which they may have caused to the individuals affected and those around them.
Can a human family have real peace and joy if some of its members are feeling the pain of
previous offenses? As a communion of persons, a family, the good of the Church is tied to the
spiritual good of all of her members, without exception. In order for individuals who have been
sexually abused to heal and the entire Church to grow in peace and the love of Christ, we must
seek to truly mend the hurts of the past.

The demands of justice and the desire to heal the hurts of those abused by those sent to minister
to them weigh heavily upon my heart. 1 deeply regret the anguish of any individual who has
suffered the scourge of childhood abuse and am firmly committed to a just resolution of any
instance in which a person who holds the responsibility of protector has become a predator.

Any instance of childhood abuse is not only a grave moral evil; it has damaging consequences
that can affect the child for the rest of his or her life and influences the Church in its credibility in
evangelization efforts for years to come. I believe that a proactive approach to healing the evil
that has been done is not only constructive, but absolutely necessary.

The details of the settlement include an initial fund to settle instances of abuse at a predetermined
amount of damages. In the event claims exceed the initial fund, there is an agreement in place to
access additional funds.

I hope and pray that you will join me in praying and working for the good of those who have
been harmed. It is my fervent hope that this settlement will allow us, as the Catholic community

Office of the Bishop

119 Broad Street - Charleston, South Carolina 29401
P.O.Box 818 - Charleston, South Carolina 29402 - Phone (843) 853-2130 ext. 203 * FAX (843) 724-6387
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of faith in South Carolina, to bring closure to an ugly period in our history and look forward with
joyful hope to the future of our Church, where we can carry on the mission of Jesus Christ to
bring light, truth, compassion, healing, and peace into our world.

Sincerely yours,

4./7\?47‘\(’-’/’3.@

Most Reverend Robert J. Baker
Bishop of Charleston
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASENO. 12-CP-10- 5% 5 9

Jane Doe 11, )
)
Plaintiff, )
)
v. )
)
The Bishop of Charleston, a ) Civil Conspiracy
Corporation Sole; Robert ) Professional Negligence
Gugliemone, The Bishop Of ) (Legal Malpractice)
Charleston, in his official capacity, )} Breach of Fiduciary Duty
Rev. Monsignor Martin Laughlin, )
former Administrator of the )
Diocese of Charleston, in his ) Jury Trial Requested
Official capacity; Robert J. Baker, )
former Bishop of Charleston, in his ) s L =
official capacity; ) =< ,_—,% e g
Lawrence E. Richter, Jr., ) \ W 5 ==
David K. Haller, and ) S
Richter and Haller, LLC. ) Rz T
) : oo, =
Defendants. ) i %g 2
) . T =
|
Complaint

For her complaint, the Plaintiff alleges:

Parties and Jerisdiction
1. Plaintiff is an adult citizen and resident of a state other than South Carolina. She is the
spouse of a person who was sexually molested as a child by a priest of the Diocese of Charleston,
James W. McCarthy, also known at times as Leo McCarthy, Leo J. McCarthy, and James W.
McCarthy, when he was assigned to Saint William in Ward, S.C. during the approximate time

period of 1965 to his departure in 1971.

2. A pseudonym is used for the Plaintiff due to the sexual abuse injury sustained by

her husband. The Defendants will be informed of the identity of the Plamtiff upon their
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agreement to reciprocate in discovery and to maintain Plaintiff’s identity as confidential

in the public record.

3. The Bishop of Charleston, a Corporation Sole, is the entity that governs the
activities of the various entities comprising the Catholic Church throughout South
Carolina. It is referred to in this complaint as the Diocese.

4. The Diocese was created in 1880 by an Act of the South Carolina General
Assembly.

5. The Diocese does business in Charleston County, owns property in Charleston
County, and has its headquarters in Charleston County. The Diocese operated St.
William Parish, a Catholic Church in Ward, S.C.. James W. McCarthy was assigned by
the Diocese Defendants to Saint William in Ward, S.C. during the approximate time
period of 1965 to his departure in 1971. During his time at St. William, the Diocese
Defendants knew, or should have known, that James McCarthy was sexually abusing
children.

6. The acts associated with the abuse of the Plaintiff’s spouse took place in and
around Ward, S.C., in Saluda County, but the acts associated with the conspiracy
occurred i major part in Charleston County.

7. Venue is proper in Charleston County.

8. The Bishop of Charleston is the formal head of the Diocese of Charleston,
presently the Most Rev. Robert E. Gugliemone, a citizen and resident of Charleston
County. He is sued in his official capacity, and is a party necessary for complete relief.
All persons working for the Diocese are subordinate to the Bishop.

9. Prior to Bishop Guglielmone, from Qctober 2007, to March 2009, the Diocese
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had no Bishop, and was administered under the Code of Canon Law by the Rev.
Monsignor Martin Laughlin, a citizen and resident of Charleston County.

10. Prior to Administrator Laughlin taking charge of the Diocese, from July 1999 to
August 2007, the Bishop in charge of the Diocese was Robert J. Baker, presently a
resident of, and citizen of, Alabama.

11. In this complaint, the Diocese, the individual Bishop defendants, and the
Administrator are collectively referred to as the “Diocese defendants,” unless they are
otherwise specifically referred to.

12. Jane Doe 11 was similarly situated as other individuals ostensibly within the
definition of a class certified by a South Carolina court as part of a class action.
However, by collusive agreement among the Defendants, the Plaintiff received no notice
of the class action, thus had no opportunity to be heard or participate in the litigation,
either in person or through counsel. By collusive agreement among Defendants, notice
given in the class action was designed to be insufficient as to the Plaintiff, so as to permit
the Diocese to later argue that the class action precluded any and all claims for abuse, by
preventing the Plaintiff from either participating in the class action or being able to
remove herself from the class action by opting out of the class action.

13. Defendants continue to extend their best efforts to conceal the collusive nature of
the class action. Acts to conceal the collusive nature of the class action extend nto 2012
The plaintiff brings this action within three years of the active concealment by the
defendants.

i4. In being within the putative definition of the class as the Defendants agreed to

define the class, the Plamntiff, along with other members of that class who resided outside
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of South Carolina, ostensibly were formerly represented by, until in 2007 each was
abandoned by, Defendants Lawrence E. Richter, Jr., David K. Haller, and Richter and
Haller, LLC. Alternatively, and at minimum, defendants Lawrence E. Richter, Jr., David
K. Haller, and Richter and Haller, LLC assumed duties as to the Plaintiff by defining the
class so as to ostensibly include her. The Defendants conspired against the Plaintiff to
cause her special harm in the form of the effort to preclude her from making any claim.
The representation the Plaintiff was given in the class action was inadequate, and failed
to meet the standard of care applicable to an attorney handling a class action case.

15.. In this complaint, Defendants Lawrence E. Richter, Jr., David K. Haller, and
Richter and Haller, LLC are collectively referred to as “the Richter defendants.”

16. This action is not alleged as a class action. It involves as Plaintiff one person who
was, until she was abandoned by her counsel, the Richter defendants, a putative member
of (2) a class as alleged in a state court class action, (b) a collusive class settlement agreed
to among Defendants, and (c) a class approved by a state court. But for the Richter
Defendants having breached their duties to Plaintiff by abandoning the Plainiiff, in
agreement with and full complicity with the other Defendants, the class action would
ostensibly have included the Plaintiff. A number of other individuals have made similar
allegations of having been excluded by design from the class action, and this complaint
inay be amended to state a class action.

17. Lawrence E. Richter, Jr. Is a citizen and resident of South Carolina doing
business in Charleston County as a practicing attorney.

18. David K. Haller is a citizen and resideni of South Carolina doing business in

Charleston County as a practicing attorney.
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19. Richter & Haller, LLC did business in Charleston County at all times pertinent to
this complaint, and had its principal place of business in Charleston County.

20. In this complaint, defendants Richter, Haller, and Richter & Haller, L.LLC are
referred to as the “Richter defendants.”

21. The Court has jurisdiction over the parties to this action.

22. The Court has jurisdiction over the subject matter of this action.

23. Venue of this action is proper in Charleston County.

Nature of Wrongdoing

24. This In 2005 a class action against the Diocese defendants was begun in
Charleston County.

25. In 2009 the class action against the Diocese defendants had not been concluded.

26. On March 19, 2009, in an appeal involving the class action, and specifically
involving the Richter Defendants and the Diocese defendants, the South Carolina
Supreme Court ordered, “we hereby direct that the underlying matters be concluded
within six months of the date of this order. No extension shall be granted absent prior
permission by this Court.”

27. By September 19, 2009, the class action was ended by order of the South
Carolina Supreme Court.

28. The Defendanis have each ignored that order of the Supreme Court and in 2012
continue to collude in the class action.

29. This complaint sets out allegations of corruption and collusion by lawyers and

parties to manipulate three Charleston County cases, and later Dorchester County cases,
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to cooperate among Defendants to try to buy for the Catholic Church a layer of what was
hoped would be protection from civil lawsuits almost certain to keep coming over that
historical sexual abuse and the fraudulent concealment of abuse by the Diocese. It also
sets forth allegations of fact related to corruption of particular lawyers who assumed a
duty to act for victims of the sexual abuse, including the Plaintiff, but who then acted
negligently, willfully and wantonly, by abandoning their client so as to not jeopardize the
large fee they had otherwise arranged to be paid by the Diocese in exchange for their
cooperation with the Diocese in trying to protect the Church from future cases, and from
claims by this Plaintiff and other spouses of sexual abuse victims. The danger to the
Diocese of future cases was that firture cases might be brought by lawyers actually
adverse to the Diocese Defendants, as opposed to the Richter Defendants, some of whom
had life-long ties to the Diocese Defendants. Those life-long ties were never disclosed to
the class, and created a willingness among the Richter defendants (combined with
cooperation from the Diocese Defendants to obtain the fee for the Richter Defendants) to
enter the collusive class agreement with the Diocese Defendants. The Complaint also
sets forth overt misrepresentations of fact by the Defendants to the Court which approved
the class action settlement.

30. So confident were the corrupt lawyers in their ability to manipulate the state court
judge they had selected and maneuvered the class action cases before, and so confident
were the corropt lawyers in gaining the cooperation of the Diccese Defendants, their
supposed adversaries, that the corrupt lawyers, the Richter defendants, calculated they
couid (a) submit blatantly faise and inflated time records to justify their iarge fee, (b) that

no objection to them would be raised by the Diocese Defendants, (¢) no scrutiny would
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be paid those blatantly false time records by the state court judge they had among
themselves colluded to “shop for” and maneuver the class action cases before, and (d) in
2012 the Richter Defendants would move before the state judge to again rule in the class
action, purporting to represent clients they did not represent, to get a ruling in a case that
had been closed since 2009 by order of the South Carolina Supreme Court, to obtain
relief supposedly for clients they did not represent (and whom they knew to be
represented by other counsel), but relief in fact designed to protect the Diocese
Defendants as well as themselves.

31. In exchange for their cooperation with the Richter defendants, the Diocese (a)
agreed to take no position on whether the class should be certified, (b) agreed not to
mention any of the false time records submitted by the Richter Defendants, (¢} agreed to
a range to be established for the fee to the Richter defendants, (d) agreed to state only the
weakest and most vague argument that the fee awarded to the Richter defendants should
be the low end of the agreed range for the fee, (¢) agreed to make no objection to an
unethical fixed fee for class counsel while, simultaneously, compensation to the class of
victims was variable, () agreed to make no objection to the fee being awarded to class
counsel before any class member claimant was identified, before class members had any
opportunity to opt-out, before any class claims had been presenied, and before any class
member claimant was paid, {g) agreed to other procedural manipulations, as set forth
below, which violated South Carolina rles of court, ethical practices, and South Carolina
law, and (h) in 20172 raised no objections to the Richter Defendants seeking to reopen the
closed class action suit on behalf of persons the Diocese knew to be represented by

counsel other than class counsel.
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32. In turn, the Diocese Defendants overtly misrepresented to the Circuit Court their
proposed treatment for class members who did not receive notice of the class action
settlement, and once the Court relied on that representation and approved the class
relying on that representation, the Diocese Defendants ignored that they made the
representation, abandoned the commitment they made on the record to the Circuit Court
and to the public, and demonstrated that the representation when it was made to the
Circuit Court was false when made, and was false when made to the public through
Bishop Baker’s public statements. Correspondingly, the Richter defendants failed in
2008 to secure by court order for their clients, the class members, the assurances of
treatmnent the Diocese overtly misrepresented to the Court would be made available to
class members who received no notice when the court failed to secure those assurances
overtly in the order, and in 2012 purported to file in the same class action, which h_ad
been closed since 2009, a motion which purports to represent individuals known by all
Defendants to be represented by other counsel. The motion in fact seeks to promote the
interests of the Richter defendants by furthering the collusive actions with the Diocese

defendants.

3. Of'the five levels of wrongdoing alleged in this Complaint, the causes of action

WS

hinge, in part, on whether or not the Plaintiff is regarded as being bound by the res
Judicata effect of the class action to which the Diocese was party. As alleged more fully
below, Plaintiff ostensibly falls within a class defined in that action, but the notice given
to the classes, by design, was changed by all Defendants so as to exclude notice to the
rlaintiff. As a practical matter, notice was revised so it would go only to a subset of the

approved classes; those class members living in and immediately adjacent to South
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Carolina who happened to read a particular newspaper. The change to the extent of the
proposed notice to the class was noted to the state court by objectors to the class but the
state judge that was hand-picked by the Defendants through their judge-shopping
techniques ignored the issue in 2007 when notice was approved for the class action. The
Richter defendants, colluding with the Diocese defendants, in 2008 took no appeal from
the notice they knew would be insufficient. All Defendants cooperated together to better
protect the Diocese by asking for only notice that would be insufficient to notify all
members of the class. In 2012, afier their fraud and collusion was discovered and
disclosed in documented court proceedings, the Richter Defendants sought to protect
themselves and the Diocese defendants by seeking to have the shopped-for state judge
make supplemental rulings, on behalf of clients they knew were represented by other
counsel, in the class action which the South Carolina Supreme Court had closed in
September, 2009.

34. The state court order which approved the class appeared to have provided for
absent members of the class who received no notice, but the Diocese Defendants now
contend, contrary to representations made to the Court in 2007, that the Diocese has no
duty to absent members of the class that received no notice of the class settlement. Ry
that argument the Diocese Defendants seek to perpetuate the civil conspiracy the Diocese
Defendants intended to achieve through the class action and with the collusive
cooperation of the Richter Defendanis.

35. Plamtiff was an absent member of a class who, by collusive design among
Defendants, received no notice of the class action. As such, Plaintiff should not be bound

by any res fudicata effect of the class action because the class action was collusive,
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because the procedure used did not adequately insure the protection of her interests,
because her representation by the Richter Defendants was inadequate and fell below the
applicable standard of care, because the state court order appears to contemplate the
insufficient notice by holding that the Plaintiff is not properly bound by any res judicata
effect, as set forth more fully below. Nor should the plaintiff be bound by any orders that
emanate from a 2012 filing by and on behalf of the Richter Defendants in that closed
class action, where class counsel filed on behalf of themselves rather than on behalf of
any client represented by class counsel, and in fact has made a court filing attempting to
affect the interests of individuals knowing those individuals were represented by other
counsel and designed to compromise the interests of those individuals rather than to
promote the interests of those individuals.

36. Inthis action, no review is sought of the decisions of the state court in approving
the insufficient notice given to the class. No change is sought as to the class action. Only
an interpretation is sought as to the preclusive effect of the class action as applied to the
Plaintiff.

37. In 2012, a circuit judge concluded that the notice provisions in the class action
was insufficient to constitute Due Process for any individual, such as the Plaintiff, within

the class definition who lived out of state.

For a First Canse of Action:
Civil Comspiracy {(against all Defendants)

38. Allegations above are incorporated into this cause of action as if fully stated.
39. The Diocese Defendant employed as a priest a person known at times as James

McCarthy. He was also known for a time as Leo McCarthy.

i0
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40. The Diocese Defendants placed James McCarthy.in Ward, S.C.

41. In his capacity as priest, James McCarthy was placed by the Diocese Defendants
in a position of trust and confidence, and had access to the Plaintiff’s spouse when her
spouse was a child, and had access to other children. In that capacity, James McCarthy
sexually molested the Plaintiff’s spouse when he was a child. James McCarthy also

moiested other children.

42. James McCarthy invited children to his residence and provided alcohol to
children prior to molesting them.

43. Prior to Plaintiff’s spouse being molested, the Diocese defendants became aware
that James McCarthy was dangerous to children. The Diocese defendants moved James
McCarthy from place to place within the Diocese, and thereby facilitated his access to

young people whom he could molest.

44. The Diocese Defendants negligently supervised James McCarthy. The Bishop
was grossly negligent in supervising James McCarthy. Moving him without proper
warning to children and their parents, and without proper supervision, was grossly
negligent.

45. The Diocese Defendants have for decades maintained a policy and practice of
fraudulent concealment when their agents and employees were known to sexually abuse
children. The most recent act of fraudulent concealment by the Diocese defendants was in
2012. This action 1s brought within three years of that most recent act of concealment
and fraudulent conduct by the Diocese Defendants.

46. The Diocese Delendants operate under secrecy provisions in its administrative

operating procedures in the Code of Canon Law and in the 1962 document titled

I
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“Instruction.” The Instruction charges the Diocese to discover, but then to maintain
secrecy about, “other persons solicited” by any persomn, such as James McCarthy, who
comunits the “unspeakable crime” of sexually abusing a child. In addition, the Diocese
defendants operate with a policy and practice of secrecy as to matters which relate to
sexual abuse.

47. The Diocese defendants have operated with secrecy and concealment of all
aspects regarding sexual abuse by their agents and employees, including James
McCarthy. The Diocese required secrecy and concealment, and it has enlisted its agents
and employees to further conceal its knowledge of abuse so as to limit its exposure for
the Diocese defendants being held responsible for sexual abuse of children.

48. Specifically, the Diocese defendants utilized a records retention practice of
secrecy, in which the Diocese created an archive, accessible only by the Bishop and
chancellor, which included matters concemihg sexual abuse. Documents were not
permitted to be removed from the archive except for a brief time, and only by permission
of either the Bishop or the moderator of the curia. The Diocese required that a “Secret
Archive™ also be created, where “documents are to be kept secret” and “protected most
securely.” The administrative rules and policy the Diocese uses on document retention
states: “Each year documents of criminal cases in matters of morals, in which the accused
pariies have died or ten years have elapsed from the condemnatory sentence, are to be
destroyed. A brief summary of what gccurred along with the iext of the definitive
sentence is to be retained.” Only the Bishop is to have the key to the Secret Archive, and

docurmments are not to be removed from that archive. The Bishop is authorized to inciude
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in the secret archive any matter which can be regarded as scandalous, and the practice by
the Diocese has been to include in the Secret Archive matiers related to sexunal abuse.

49. In 1962 the Diocese defendants expanded on the secrecy required concerning
sexual abuse, receiving an “Instruction” which was to be stored in the Secret Archive.
Instruction, page 1. In the Instruction, matters involving priests who “solicit or provoke™
(p. 1 9 1) a penitent “toward impure and obscene matters” (p. 1 § 1), “which is also
silence™ (f 11) and deemed “a secret of the Holy Office” (p. 3 ] 11), “under the penalty
of excommunication™ (p. 3 § 11). The accused, the accusers, and any witnesses are to be
given “The oath of keeping the secret.” (p. 4 §12. See also, p. 5 123 and p. 6 §28).

50. These administrative policies relate to secrecy for criminal conduct rather than to
matters of doctrine or religious faith.

51. The 1962 Instruction states that “the worst crime” is “any perpetrated by a cleric
or attempt [sic] with a person of his own sex.” P. 15, §71. Tt is also defined as “any
obscene, external act, gravely sinful, perpetrated in any way by a cleric or attempted by
him with youths of either sex.” P. 16, § 73. These references include criminal sexual
abuse of minors.

52. The 1962 Instruction directs the Diccese defendants to assume the duty of
locating “other persons solicited by the same confessor”™ (p. 7 9 29), in this instance, other
persons solicited by James McCarthy. The Instruction at p. 9 | 37 also refers to an
“Instruction of the Holy Oifice, February 20, 1867,” in directing the manner of
interrogation for persons with information about solicitations or those solicited. These
policies apply to criminai matters involving sexual abuse of minors.

53. The 1962 “Instruction™ 1s an official publication of the Holy See.

13
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54. The 1962 Instruction was approved by the “Most Holy Father John XXIII” on
March 16, 1962, according to page 16 of the 1962 Instruction.

55. The 1962 “Instruction” is applicable to the Diocese Defendants.

56. The 1962 “Instruction” is applicable to criminal sexual conduct with minors by
agents or employees of the Diocese Defendants.

57. Inthe Appendix to the 1962 Instruction are set out the terms of the secrecy to be
observed for matters such as the sexual abuse of the plaintiffs. In essence, the oath
provides for absolute secrecy, under pain of excommunication. Only the Pope himself
can lift the obligation of secrecy, and it is a secrecy to be maintained “under whatever
type of pretext, even for the most urgent and most serious cause [even] [sic] for the
purpose of a greater good,” uniess expressly approved “by the Supreme Pontiff,”
according to page 17 of the 1962 Instruction.

58. “Whatever type of pretext” overtly endorses lying to civil authority, even lying
under oath, to this or any other civil tribunal. No qualification is made in the 1962
Instruction for complying with civil authority, and none is made in practice.

59. Unless the Pope himself has specifically approved otherwise, and there is no
indication that he has, secrecy was to have been maintained by the Defendants, and by
even witnesses 1o sexual abuse. That secrecy is to be made despite any law, court order,
or oath to which would otherwise require disclosure. Under the 1962 Instruction, the
highest obligation, higher than any law, oath, or coust order, is to maintain secrecy for the
benefit of the Diocese, and any pretext is to be used to maintain the secrecy. That has
been the administrative practice of the Diocese Defendants on matters as to criminal

sexual conduct as to minors. Accordingly, unless the Pope has specifically instructed
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otherwise, the Diocese defendants can all be expected to be obedient to the 1962
Instruction, to overtly misrepresent any facts related to sexual abuse, and to overtly
conceal documents related to sexual abuse, even where it constitutes criminal sexual
conduct of minors. The Diocese defendants have, to date, done so.

60. The Pope has taken no action to relieve Defendants from the secrecy imposed on
them by the 1962 Instruction.

61. In 2008 the Diocese defendants voluntarily assumed the duty to locate victims
ascribed to it by the 1962 Instruction, but conspired with the other Defendants to make
the undertaking a fraud, and to deliberately omit the Plaintiff. The Diocese Defendants
failed to locate the Plaintiff, her husband, or many other abuse victims, and with the
cooperation of other Defendants made no competent inquiry. to locate them. The Diocese
defendants purposefully avoided making the type of inquiry that would have elicited
discovery of the Plaintiff or her spouse, and did so to serve their own ends.

62. Defendants have conspired to injure the Plaintiff, and those actions have caused
special damage to the Plaintiff. The defendants have acted in numerous ways which
reflect the joint assent to injure the Plaintiff, and have taken overt acts to pursue the
common design to injure the Plaintiff. Details of the overt acts which reflect that joint
assent are set forth below.

63. Some actions that have been taken have been legal; other actions were legal but
violated professional standards embodied in rules of court and South Carolina law; other
actions were false or fraudulent. The object of the conspiracy was to damage the Plaintiff

by making sure she and all other out-of-state putative ciass members could not participate
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in the state court class action, on one hand, and on the other, to make sure the Plaintiff
would be prevented from opting out of the class action and bringing her own action.

64. In exchange for a sufficient amount of money directed to colluding lawyers as a
fee, the Plaintiff’s one-time lawyers, the Richter defendants, agreed to act against the
Plaintiff’s interest, and to collaborate instead to act against the Plaintiff’s interest and in
the interest of the Diocese.

65. Specifically, in exchange for a sufficient amount of money as a fee, and the
agreement by the Diocese Defendants to be silent as to the fraudulent means used to
Justify that fee, the Plaintiff’s one-time lawyers, the Richer defendants, agreed to abandon
the Plaintiff, quietly dropping their request to give nationwide notice to class members
such as her, even though The Richter Defendants had, in coordination with the Diocese
Defendants, defined class action classes so as to ostensibly include the Plaintiff and had
originally proposed nationwide notice to those classes. That proposal to give nationwide
notice was then changed to notice only in the area immediately around South Carolina.
The revised proposal for notice was designed by the defendants not to reach the
individuals within the class as defined, and instead was designed to exclude the Plaintiff,
and breached a duty te the Plaintiff assumed by the Richter defendants.

66. The Richter defendants assumed a duty to the Plaintiff either from an attorney-
client relationship with the Plaintiff or from a fiduciary duty assumed as to the Plaintiff
when the Richier defendants brought the class action and defined the class as they chose
to define 1t, so as to include the Plaintiff.

67. The Richter defendants elected to abandon their out of state putative class

member clients, such as the Plaintiff, by dropping their request for nationwide notice to
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the out-of-state class members, so as to prevent the Plaintiff, and others similarly situated,
from finding out about the class action and from making claims against the class fund.
Doing so protected the interests of the Richter defendants at the expense of their
ostensible clients, and promoted the interests of the Diocese defendants.

68. In the class allegations, joinder was said to be impracticable because the number
of victims of priest sexual abuse “may exceed the hundreds,” an allegation in both the
John Doe #53 Complaint in 05-CP-10-4913 at § 36, and in the identical John Doe #53
Complaint redundantly filed in 06-CP-18-1636, also at { 36.

69. If “too many” of those hundreds of victims participated in the class action, the
Richter defendants would jeopardize the large fee the Diocese had agreed to enable them
to get, and the Diocese might not get the ostensible protection from future suits it was
colluding to try to obtain at the lowest possible cost.

70. For the Richter defendants, both their fee, and the interests of the Diocese, were
more important than the interests of their absent putative class member clients.

71. In exchange for the Richter defendants abandoning the Plaintiff and all of the
other putative class members living outside of South Carolina, the Diocese defendants
agreed with the Richter defendants to {2} maneuver, in violation of SCRCP 23 and other
professional standards, the class action away from Charleston County judges that might
exert independent scrutiny of the proposed class action settlement under SCRCP 23, {b)
agreed {o take no position on class certification, (¢) agreed to make only the weakest
possible argument about the fee sought by the Richter defendants, (d) agreed to remain
silent about the overtly fraudulent time records which were used to support the fee

request by the Richter defendants, (e) agreed to the unethical conduct of a settlement
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which established a fixed fee amount for class counsel while establishing a variable,
common fund recovery for the class, (f) agreed to have that fixed fee paid to counsel
before any class member’s claim was known or the class was even identified, (g)
acquiesced in the unethical conduct of abandoning all out-of-state class members by
agreeing to give those class members no notice of the class resolution, and (h) agreed to
violate SCRCP 23 and other professional standards by moving the class action cases to a
state court judge outside of Charleston County known to have extensive social and
professional ties to the Richter defendants, in the aspiration that a more pliable oversight
would be received for the class settlement.

72. The Diocese defendants undertook a duty to the Plaintiff to identify abuse
victims and their spouses, such as the Plaintiff, and negotiated, in June, 2006, a class
resolution to what was referred to as “spousal &/or parent claims deriving from victims
abused,” in the 2006 Charleston Mediated Settlement agreement at § 1. At that time no
class of “spousal &/or parent claims” had been certified or even alleged. To get approval
of the class settlement, the Diocese defendants colluded, along with the Richter
defendants, to circumnvent the requirements of SCRCP 23 so as to dismiss, without court
approval, action 05-CP-10-4913 and other Charleston County actions, to judge-shop, and
move approval and management oversight of the class settlement to a hand-picked judge
in Dorchester County.

73. Indisobeying SCRCP 23 in Charleston County, and in judge-shopping in
Dorchester County, the defendants violated judicial norms and rules. The Diocese
defendants cooperated with the Richter defendants by accepting service of a Dorchester

County complaint alleging a class, which duplicated an existing Charleston County
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complaint alleging a class, resulting in the identical case pending simultaneously in
circuit court in both Charleston County and Dorchester County on behalf of the sa,e
individual class representative, and on behalf of the same putative class. That was done
as the means of judge shopping. The Diocese defendants also agreed to remain silent so
as to enable the Richter defendants to submit false information fo the judge that was
hand-picked by the Defendants in the expectation that the judge would provide a pliable,
and less than independent, oversight of the class settlement and class claims process.
Details of the Conspiracy

74. In 2003, the Richter defendants were associated by one or more lawyers to assist
in representing a victim of sexual abuse in a claim to be asserted against, inter alia, The
Diocese of Charleston.

75. The Richter defendants represented at least one victim of sexual abuse from the
time they were associated throughout the remainder of 2003 and all of 2004.

76. In May 2003, the Richter defendants filed for an individual abuse victim an
action in the Charleston County Court of Common Pleas styled John Doe #66 v. The
Bishop of Charleston, et al.. That action was assigned case number 05-CP-10-2053. No
complaint is made against the other attomeys who signed that complaint along with the
Richter defendants.

77. That John Doe 66 complaint made no class action allegations.

78. In August 2005, the Richter defendants filed another individual action in the
Charleston County Court of Common Pleas, styled John Doe #664 v. The Bishop of

Charleston, et al.. That case was assigned case number 05-CP-10-3253. No complaint is
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made against the other attorneys who signed that complaint along with the Richter
defendants.

79. The John Doe 66A complaint made no class action allegations.

80. In October 2005, the Richter defendants met personally with then Bishop Baker.

81. Afier that meeting, in December, 2005, the Richter defendants filed a class
action complaint in the Charleston County Court of Common Pleas, styled Jokhn Doe #53
individually and as a representative of a class of other persons similarly situated as
victims of priest sex abuse in South Carolina v. The Bishop of Charleston, et al.. That
case was assigned case number 05-CP-10-4193. No complaint is made against the other
attorneys who signed that complaint along with the Richter defendants.

82. In February 2009 the Diocese defendants published to the public through their
press spokesman a lie. The lie was that the Charleston County John Doe 53 complaint
was one of three individual cases filed in Charleston, as opposed to it being 2 complaint
which alleged a class action. The representation that it was an individual suit was a lie in
furtherance of the routine and consistent administrative practice by the Diocese
defendants to engage in fraudulent concealment of sexual abuse matters, and to further
the agreement among defendants to cause harm to the Plaintiff.

83. Rule 23{d)}(1) SCRCP requires “as soon as practicable, after the commencement
of an action brought as a class action, the court shall determine by order whether 1t 15 {0
be so maintained.”

84. From December 2005 until June 2006, the Richter defendants made no effort to
seek class certification for the class they had alleged in the December class action

complaint in Charleston County, nor did any other Defendants. In that time the public
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records show there were no motion hearings held in any of the three cases mentioned
above. When the Charleston County court attempted to schedule pending motions, on
topics other than on class certification, and sent out hearing notices, the Defendants
collaborated to ask that the motions be continued rather than heard.

85. In June 2006, the Defendants met in a mediation conference. At that time, no
class action had been certified, and no class had been alleged for spouses or parents of
sexual abuse victims.

86. At that conference, which took place over two days, the parties purported to
settle all claims of all class members in two classes, as the classes were defined by
agreement of the parties. That agreement was reduced to writing in 2006.

87. Ostensibly included in the classes as defined in the mediation was the Plaintiff.

By defining the classes so as to ostensibly include the Plaintiff, and by purporting to
settle her claims, the Richter defendants assumed professional obligations to them,
including fiduciary duties towards them, and created a constructive attorney-client
relationship, if not an actual attorney-client relationship with each plaintiff. The Richter
defendants are unaware of such obligations, and deny such obligations exist despite
South Carolina cases which affirm those obligations.

88. Cormespondingly, by volunteering to settle claims for a class which had not been
alleged in any pending action, the Diocese also assumed a duty to the Plaintiff to give her
notice of the proposed settlement, which the Diocese had no intention of doing.

89. The agreement reached in that mediation is Attachment A fo this complaint,
redacted as to client identities. its terms are incorporated into this complaint pursuant to

SCRCP 10(c). By its terms the agreement purports to settle the three cases then pending
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in Charleston County Circuit Court, numbers 05-CP-10-2053, 05-CP-10-3293, and the
case alleging a class action, 05-CP-10-4913. The settlement purports to include the
Plaintiff.

50. A typewritten agreement was drawn from the handwritten principles agreed to in
the 2006 mediation of the Charleston cases.

91. The typewritten document was approved by The Vatican in January 2007.

92, The settlement of the agreement was funded by approval of The Vatican.

93. Because the fund established for the class settlement exceeded $10 million, the
Diocese defendants were obligated to get approval of the Vatican. The Diocese is
required to get approval of the Vatican before it can “alienate the patrimony™ by an
amount in excess of $10 million.

94. As reflected in the attached handwritten agreement, the Defendants agreed that
certain individuals and the purported class representative would split $460,000 to settle
their claims, whether or not the class settlement was approved. If no class was approved
by the Court, the Diocese would pay only $460,000.

95. In that 2006 mediated agreement, claims of absent class mmembers were proposed
to be resolved on terms materially different than the terms applicable to those mndividuals
and the purported class representative. Instead of a clearly identified cash payment the
same as, or similar to, what the individuals and the purported class representative was to
recelve, absent class members were to be required to waive all rights first, and second
submit their claims to an arbitrator who would decide with finality how much, if

anything, they might receive. Class members had to relinquish all rights for review to
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qualify for the arbitration, whereas the individuals addressed in the 2006 mediated class
settlement received a known distribution prior to having to surrender their rights.

96. As alleged below, not fewer than eight techniques were chosen by overt
agreement among the Defendants to further the conspiracy against Plaintiff, and other
absent putative members of the classes, from being included in any recovery for the class,
and to limit the class recovery from being “too much.” If the class settlement included
“too many” claimants, the Diocese would be entitled to withdraw from the agreement,
and the Richter defendants would not be entitled to the large fee they would otherwise
obtain by colluding with the Diocese.

97. For their part, the Diocese defendants wanted the class settlement approved so
they could later argue, as they in fact have argued, that no other sexual abuse claims
which arose prior to the class approval could be made against the Diocese. The Diocese
defendants knew that the class settlement had been negotiated with an “adverse™ attorney
deeply enmeshed with the Diocese and willing to compromise sexual abuse claims for far
less than he would compromise a similar claim against a different Diocese. The Richter
defendants wanted to assure themselves of a large fee without jeopardizing that fee Ey
getting too great a recovery for abuse victims against defendant Richter’s own Diocese.
So all Defendants conspired to create methods to be able to limit the number of class
members who could make claims and to limit the amount class members would recover.
Doing so established a low bar for recovery for abuse victims, and permitted procedural

manipulations of the class suit and class settlement approval process.
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Conspiracy Technique Ope: Judge Shopping to Avoid Charleston Judges

98. The first technique used by the Defendants to limit the class recovery was for the
Defendants to agree to maneuver a Charleston class action settlement to be presided over
not by any judge in Charleston County, where the putative class case was filed and the
class case settlement was reached, but to “shop” for an alternative judge they selected to
make those determinations. An independent judge in Charleston County was not desired
to make those determinations. A judge more likely to overlook court rules and accept
. fraudulent filings was desired.

99.‘ Instead of complying with SCRCP 23, and submitting the attached 2006
Charleston class action settlement for approval to a judge in Charleston County, the
Defendants agreed to cooperate among themselves so as to have the Richter defendants
file, and the Diocese defendants accept service of, newly filed class action cases in
.Dorchester County. Two such cases were filed August 15, 2006 (case numbered 06-CP-
18-1310 and case numbered 06-CP-18-1311), and then the pending (and settled)
Charleston class action case, John Doe #53 individually and as a representative of a class
of other persons similarly situated as victims of priest sex abuse in South Carolina v. The
Bishop of Charleston, et al., which was assigned case number 05-CP-10-4193, was
redundantly re-filed in Dorchester County on QOctober 6, 2006, with the same caption
(other than the changed county name and new case number 06-CP-18-1636), and with the
identical allegations. The John Doe #53 class action case from Charleston County was
redundanily filed 1n Porchester County so as to be pending in the circuit courts of two
counties at the same time, dupiicating in Dorchester County the pending (and already

settled) Charleston class action, to attempt to place all of the settled Charleston cases
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within the scope of the duplicate cases in Dorchester County, and as the means to shop
for the desired judge so as to avoid judges not desired.

100. This procedural maneuver agreed to among the Defendants was done to
judge-shop, to obtain the desired judge. The technique has no other purpose, and had no
legitimate purpose.

101. Filing duplicative class actions to have the same case pending
simultaneously in two different venues for the same class representative and class is
inherently abusive conduct by class counsel, as is the Diocese defendants cooperating to
accept service of the duplicative class action filed in two different venues. Such conduct
violates professional standards and breaches an independent duties to the court and to the
Plaintiff, who was ostensibly included in each of those duplicative complaix;ts. Nor were
the actions adverse.

102. When case 2005-CP-10-4913 was redundantly re-filed in Dorchester
County as case 2006-CP-18-1636, all of the Charleston cases were still pending although
a settlement had been reached in each Charleston case.

103. Once Charleston case 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as case 2006-CP-18-1636, the John Doe 53 class action was, by
agreement among all Defendants, simultaneously pending in two separate counties for the
sarne class representative and the same class.

104, Dorchester County was chosen by agreement of the Defendants so as to
“judge shop” for a particular state court judge whose long social and professional ties
with the Richter defendants was expected to produce a pliable oversight of any

questionable elements of the class action, including class certification, class notice,
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attorneys fees, and fairness hearings. The judge was expected to tolerate fraudulent
filings by the defendants, an expectation that was rewarded when fraudulent filings were
made, by agreement of the Defendants, and the court took no action concerning those
fraudulent filings, even after the fraud of the filings was explicitly disclosed to the court.

105. The Defendants all agreed with this strategy of seeking a pliable state
court judge, and consented to the “judge shopping”™ so as to avoid having to submit the
class allegations, and proposed class action settlement; for approval by any judge in
Charleston County. The Defendants feared completely objective judicial oversight by
any of the judges in Charleston County. The Defendants continue to fear independent
oversight by any judge other than the judge the Defendant colluded to hand-pick.

106. Once Charleston action 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as 2006-CP-18-1636, the defendants sought to have, and succeeded in
having, the judge they shopped for designate the three Dorchester County cases as
complex and assign them to that same shopped-for judge. That designation was improper
under the rules at the time, as set forth in more detail below.

107. Getting the complex case designation, and the judicial assignment with the
shopped-for judge, meant that only that shopped-for judge would hear matters avolving
the class settlement. Had the same request been made in Charleston, and had it been
successiul, only a single judge would have been assigned to the cases. But any
Charleston judge would likely exert independent oversight of the class resclution, and
Defendants all sought to avoid independent oversight through the use of judge-shopping.

1G8. Other than to shop for a particular judge, there was no legitimate reason to

redundantly file case 2005-CP-10-4913 as case 2006-CP-18-1636.
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109. As soon as the handpicked judge assigned the Dorchester actions to
herself, the Defendants submitted consent orders of dismissal to the administrative judge
for Charleston County.

110. The administrative judge was not told that any of the cases sought to be
dismissed without prejudice alleged a class action.

111. No motion was filed in Charleston to approve the class settlement reached
in the Charleston cases. All Defendants colluded to not filing such a motion.

112. SCRCP 23 was not complied with as to the class settlement reached in the
Charleston class action. All defendants consented to not complying with SCRCP 23 in
Charleston County, and all defendants consented to seeking SCRCP 23 oversight only
from the shopped-for judge.

113. By collusive agreement among the Defendants, no notice was given to

class members of the dismissal of the Charleston class cases.

Conspiracy Technigue Two: Using Complex Case designation Improperly.

114. In October 2000, the Defendants colluded to seek complex case designation of

the Dorchester County class action cases.

115. At that time, the Charleston cases were still pending, inchuding the Charleston

County class action.

116, A July 26, 2006 order of the South Carolina Supreme Court enabied complex
case designation, and approved a particular form for use with motions for complex case

status. Among other things, that motion required all counsel to represent to the court that
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certain facts applied to the action for which complex case status was sought. The

required form stated, emphasis added:
We certify that we have made a good faith effort to settle this case and
thus far have beert unable to do so. We realize that if this case should be
settled after being called for trial, we will be performing a disservice to
other counsel who have cases following this case on the active trial roster,
and we will endeavor to settle this case, if at all, before this date.

117. At that time, the Charleston cases were still pending, and a class settlement had
been reached which, if approved, would resolve all cases.

118. By agreement among the Defendants, no notice was given to class members of
the dismissal of the Charleston class cases.

119. On information and belief, Defendants falsely represented to the shopped-for
judge in Dorchester County that no settlement had been reached, when in fact a class
settlement had been reached prior to any Dorchester County cases being filed.
Alternatively, Defendants disclosed that all Dorchester County cases were already settled
before they were filed and Defendants solicited, and obtained, the shopped-for judge’s
consent to misrepresent facts so as to ignore the Supreme Court’s requirements for
complex case status.

120. In 2009 all Defendants, and the shopped-for judge, ignored the directive from
the South Carolina Supreme Court to conclude the class action by September 19, 2009.

121. In 2012 the Richter defendants would ask that shopped-for judge to again ignore
the Supreme Court’s order of March 19, 2009 by filing 2 motion to obtain advisory
opimions on behalf of themselves, and ostensibly on behalf of individuals known by the

Richter defendants to be represented by other counsel. They did so by ignoring that the

class action had been ordered to be closed in 2009 by the SC Supreme Court.

28

Record on Appeal - 2583



122. Complex case status was approved in 2006 by the shopped-for judge, despite a

settlement having been reached before the first Dorchester County case had been filed.

Conspiracy Technique Three: Agreeing to an unethical attorney’s fee for class
counsel.

123. The 2006 class action settlement reached in the Charleston class action cases
included simultaneous negotiation of a common fund (and variable recovery) for the class
members and a fixed fee amount for class counsel, with the fee to class counsel be paid
prior to the claims period.

124. As set forth in the affidavit of Michael Virzi, Attachment B to this complaint
and incorporated pursuant to SCRCP 10(c), it was unethical for the Richter defendants to
simultaneously negotiate a common fund and variable recovery for the class and a fixed
fee amount for class counsel paid before the claims period. It was improper for the
Diocese defendants to agree to it. Plaintiff at no time consented to the Richter defendants
negotiating such a settlement.

125. Atpage 13, paragraph 6B, in the typed version of the Charleston class
settlement, class counsel’s fee is provided as a fixed amount that would be set between a
high and low figure in the document, but class member recoveries would be reduced pro
rafa “in the event that the total due exceeds the amounts provided™ by the Diocese.

126. Representation of the Plaintiff by the Richter defendants in proposing an
unethical fee was inadeguate and fell below the standard of care applicable to counsel.

Alternattvely, that representation breached a fiduciary duty to the Plaintiff.
i27. The fee provision in the class settlement assured the Diocese of getting

maximum protection from the res judicata effect of the class action settlement within the
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financial limits of what the Diocese defendants and the Vatican were willing to pay, in
exchange for an unethical fixed fee for the Richter defendants, paid before the number of
class members was known, paid before any class member could make a claim, and paid
before any class member could be or was paid.

128. The Richter defendants sacrificed the interests of absent putative class members,
such as the Plaintiff, in exchange for the fixed fee they negotiated for themselves. The
Diocese defendants agreed to it as the price of obtaining the collusion of the Richter
defendants in structuring a class resolution that provided only a fraction of the relief the

Richter defendants would accept in a case against a Diocese other than Richter’s own

Diocese.

Conspiracy Technique Four: Disclosing to the Class peither the Settlement terms
for the Class Representatives nor the Settlement for Persons who Opted Out of the

Class

129, The fourth technique to conspire against the Plaintiff was to make no
disclosure to her or to any putative class members, about either the superior settlement
terms agreed to by the Defendants with the individuals named in the 2006 mediated
settlement, or the superior seitlement terms reached with the individuals who opted out of
the class settlement.

130.  The Defendants have all taken the position that the agreement with those
persons who opted out of the class action was part of the class action. As part of the

class action, the Defendants should have informed ciass members o1 those terms as an

option to the class recovery.

131. Neither the individuals named in the 2006 mediated class settlement

agreement nor the opt-out abuse victims had to submit their claims to binding arbitration.
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Their claims were given specific dollar amounts prior to them relinquishing any rights.
Each knew precisely what their recovery would be before consenting to resolve their
claim.

132,  In addition, the terms for the opt-out abuse victims exceeded the low bar the
Richter defendants agreed to set for class member recoveries, and the opt-out victims
received more than was received by any comparable abuse victim who stayed in the class
settlement. In addition to the fee approved by the shopped-for judge, the Richter
defendants charged class members an additional fee to go through the arbitration. The
fixed fee approved by the shopped-for judge was not disclosed to class members, was not
reviewed by the shopped-for judge as part of the pre-award fairness hearing, and was not
reviewed in any post-award fairness hearing, since no post-award fairmess hearing was
held.

133. No notice was given to any class member, including the Plaintiff, about the
terms of the opt-out settlements, depriving the Plaintiff of the choice to receive one or the
other recovery. The Plaintiff was abandoned by her attorneys, the Richter defendants,
with the collusion and collaboration of the Diocese defendants. Alternatively, the
fiduciary duties assumed towards the Plaintiff, by Defendants agreeing to define the class
so as to ostensibly inciude her, were breached by all Defendants in this action when they
agreed to request notice designed not to reach the Plaintiff. As alleged below, the
abandonment by the Plaintiff was professional negligence by the Richter defendants, who
had assumed the duty of representing the classes of persons that included the Plamntiff. In
the alternative, 1t was a breach of the fiduciary duty assumed by the Kichier defendants

towards the Plaintiff. That duty was implicitly assumed by other Defendants as well, in
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agreeing to a class settlement for a class that included the Plaintiff but which had been
alleged in no action pending at the time of the 2006 class settlement. Defendants defined
the classes by agreement, and colluded to request notice designed not to reach those

within the definition.

Conspiracy Technique Five: Setting the Arbitration Structure So As to Create A
Means of Limiting Total Recovery for Compensating Victims

134, In the “General Terms of Settlement” agreed to in the 2006 mediation of the
Charleston class action case on June 14, 2006, there are seven essential terms of the
settlement agreement.

135. The first general term is that there will be two classes for the settlement.
“Actual victims of Diocese abuse,” and “Spousal &/or parent claims deriving from

victims abused.”

136. No case pending at the time of the 2006 mediated class settlement agreement

alleged a “spousal or parent” class.
’137. The second general termn of the 2006 mediated class settlement was to provide a
means of having a $12 million settlement fund.

138. The third general term of the 2006 mediated class settlement was “Details of
claims process in settlement class action shall be developed and include a payment matrix
based on nature and severity of claims.”

139. The fourth term of the 2006 mediated class settlement was that the court would
be asked to approve a fixed fee for class counsel “between $950,000 & $2.5 million.”

140. The fifth general term of the 2006 mediated class settlement was to establish

that four individuals would allocate among themselves $460,000.
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141. The sixth general term of the 2006 mediated class settlement was that the four
individuals would be paid whether or not the court approved a class settlement.

142. The seventh general term of the 2006 mediated class settlement was that the
seven terms were an offer from the Diocese and were to be “acted upon with reasonable
promptness” by the four individuals who would allocate $460,000 among them.

143. The four individual accepted the offer from the Diocese in the 2006 mediated
class settlement, and allocated among themselves $460,000. None of those individuals
received more than $160,000. It is not yet known what portion was allocated to legal fee
for class counsel.

144. Once those individuals accepted the offer, their respective claims were resolved.

‘Their resolution did not depend on court approval of the class.

145. On information and belief, those four individuals accepted that offer shortly
after the June 14, 2006 mediation. At least one of them had accepted it by June 16, 2006.

146. The two classes certified in an order signed January 19, 2007, excluded persons
who have “previcusly had any similar claim adjudicated, resolved, or released.”

147. After June, 2006, those individuals who represented the class, whose claims had
been “resolved,” did not qualify as members of the class, and thus conld not qualify as
class represeniatives for any case filed after June, 2006. Nevertheless, they were falsely
designated as class representatives in subsequent Dorchester County case, falsely put

forth as class representatives, and approved as class representatives even though they did

not meet the definition of the class.

148. In addition to not meeting the class definition, the class representatives received

a different settlement than did class members, and excluded themselves from the

33

Record on Appeal - 2588



arbitration process later articulated for the class members. In doing so they were guided
by the Richter defendants.

149. The June 14, 2006 mediated class settlement reserved details for later
specificity. That 2006 mediated class settlement states, “Details of claims process in
settlement class action shall be developed and inchide a payment matrix based on nature
and severity of claims.” Those details were reserved so the Defendants could work
backwards from the settlement fund, minus class counsel’s fixed fee, to enable
adjustments to be made to (a) the notice given to the classes, and (b) to the variable relief
given to the class members so the recovery to victims would not be “too much.” The fee
for the Richter defendants could not be jeopardized by having “too many™ sexual abuse
victims served by the class settlement. “Too many”™ class claimants would jeopardize the
fee for the Richter defendants.

150. The structure of the notice and the arbitration process for the class was devised
to enable working backwards from the desired end result to limit the variable claims of
the class, because the highest priority of the Richter defendants, ahead of the interests of
their clients or ostensible class members such as the Plaintiff, was to preserve class
counsel’s fixed fee. That is why the fee is fixed but class recovery is variable, why the
fee takes priority over the recoveries for the persons in the class, why the judge o
approve the fee was shopped-for, why the criteria applicable to complex case status were
falsified, and why fraudulent informaiion was submitted to the shopped-for judge both to
obtain complex case status and to obtain the fixed fee. The highest priorities of other
detendants, after their willingness to pay class counsel’s fixed fee, was to either exclude

persons such as the Plaintiff, and to limit recovery to persons such as the Plaintiff, so that
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within the modest limits 03:‘ the class settlement fund proposed, which resolved claims for
a fraction of the cost of similar claims agajnslt another Diocese, the Diocese could argue a
res judicata benefit from the class settlement without having to pay meaningful relief
class members, but paying a sufficient amount so as to get the class approved. That is
among the reasons that all Defendants wanted class counsel’s fee to be fixed but the
recovery to the class to be variable, and for notice to be designed to not inform all
persons within the class definitions about the settlement itselfl

151. The Diocese defendants knew or should have known that the history of
systematic deceit and deception about sexual abuse required by the Vatican, the
administrative rules within the Code of Canon Law, and the policies which the Diocese
defendants had in fact implemented, specifically mandated by the Vatican in the
Instruction since at least 1962, exposed the Diocese to fraudulent concealment claims
which its traditional defenses of charitable immunity and statute of limitations defenses
could not necessarily defeat.

152. The Diocese defendants waived the statute of limitations and charitable
immunity defenses for the persons within the 2006 mediated settlement classes.

153, The Diocese defendants knew that juries had placed a high value on the

intangible nature of sexual abuse claims.

154, To try to limit firture sexuval abuse claims, the Diocese defendants elected in
2006 to consent to a class settlement, hoping it would exclude enough victims so as to
produce a desired res judicala effect at a fraction of the cost of a proper settlement with
all victims. The Diocese defendants realized the close ties of the Richter defendanis o

the Diocese, and the willingness of the Richter defendants to sacrifice the interests of
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their clients for a fee, enabled the Diocese to try to minimize recoveries to the class
members yet still get a class approved.

155. All Defendants needed to avoid meaningful court oversight of the class action to
limit the interests of absent members of the class, so all defendants agreed to “judge
shop” to avoid oversight by any Charleston judge, and to obtain a lax oversight by the
Jjudge they desired to have and for whom who they successfully “shopped.”

156. After the 2006 mediated settlement the Defendants realized that “too many™
victims, such as the Plaintiff, might come forward in response to the nationwide notice
originally proposed in 2006 by the Richter defendants. As a result, all Defendants
colluded to restrict by agreement what they would propose to the shopped-for judge as -
notice to give the classes. Because the Defendants had successfully shopped-for the
judge they expected to be more piiable, the Defendants expected approval of the reduced
notice they agreed to propose, and through.that method they planned to limit how many
victims would participate. Defendants also created the arbitration process to further limit
relief available to those who did participate by authorizing the arbiter to continue to
adjust all awards given so as to stay within the overall limits that were agreeable to the
Diocese. Neither the limited notice nor the arbitration process was provided in the
essential terms of the June 2006 settlement attached to this complaint.

i57. Failing to give notice outside South Carolina, other than impmediately adjacent
to Scuth Carolina, was one means of eliminaiing claimants such as the Plaintiff. The
Diocese defendants made no objection to limit the notice to South Carolina.

158. Relying on the Diocese defendants to identify victims was another means of

eliminating claimants such as the Plaintiff. All Defendants were negligent in permitting
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the Diocese defendants to self-identify victims, rather than insisting on giving meaningful
notice to putative class members as a way of 1dentifying victims. The Diocese had
administrative rules which required it to destroy information about sexual abuse claims
more than ten years old, and had a history of frauduient concealment of sexual abuse
reports.

159. Paying class counsel his fixed fee before any notice was given to the class,
before any class claimant had been identified, and before any class member’s claim had
been submitted, was another way of limiting the recovery to the class.

160. By design of all Defendants, the members of the classes had no opportunity for
input or comment on the proposed fixed fee, to be paid ahead of all class claims, since by
agreement among all Defendants the shopped-for judge approved the fee without notice
to the class and before the class members were known.

161. No Defendant disclosed to the class or to the public that the Diocese had agreed
to overlook the fraudulent information submitted to the shopped-for judge to support the
fee claimed for the Richter defendants, and had agreed to make no mention of those
various fraudulent time and billing entries. Nor had any Defendants disclosed that they
had agreed they would request no post-award faimess hearing.

162. Structuring the arbitration into a matrix of categories, with recovery limits in
each category based on physical touch rather than the psychological injury caused, was
another way to limit the recovery to the class.

163. The Defendants agreed to change the notice proposed for the class to propose
giving no notice nationwide, or even outside the immediate area of South Carolina, so as

to try to eliminate abuse victims such as Plaintiff, then Defendant sset the categortes and
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recovery limits on the class members in the arbitration, and set the binding nature of the
arbitration, all as means calculated to harm the Plaintiff by excluding her from the class
recovery and to try to preclude her from any later claim, and to limit recoveries to class
members so as to not exceed the amount the Diocese was willing to pay.

164. By agreement among Defendants, settling on an arbitration structure from
which there was no appeal or review was a way of limiting the recovery to the classes to
make sure that the Richter defendants were paid their fixed fee, the quid pro gquo for the
Richter defendants cooperating with the Diocese to abandon clients such as the Plaintiff,
and to limit recoveries to other clients, to serve the interest of the Diocese defendants.

165. The Richter defendants abandoned absent class members such as the Plaintiff,
who resides outside of South Carolina, and gave no meaningful notice to those class
members that their rights had been adversely impacted when the Richter defendants, with
collusion of the Diocese defendants, changed their position on notice to the classes from
nationwide notice to a notice limited to publications in and around South Carolina. All
other defendants cooperated with the Richter defendants abandoning their clients such as
the Plaintiff. Unless the order approving the class settlement means what it says when
the court appeared to have accommodated the limited notice by ruling, at page four, “any
person who should have had notice, but did not receive notice for whatever reason, would
not be bound by the res judicata effect of the settlement,” and the Plaintiff is not
precluded from her claims, the notice and arbitration structure produced when her former
counsel abandoned her interests in favor of their own interests caused damage to the
Plaintiff. Unless the Plaintiff is not bound by the res judicata effect of the class action,

she has been specially harmed by the conspiracy engaged in by the Defendants.
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Conspiracy Technique Six: Providing False Information to the Court

166. The sixth technique used to cause special harm to the Plaintiff was that the
Defendants cooperated in filing false information with the shopped-for judge. When
false information was filed by the Richter defendants, all other Defendants acquiesced,
despite knowing the information submitted was false. Even after the information was
overtly identified as false, no action was taken to protect the Plaintiff, unless the order
means that persons who received no notice are not barred by res judicata.

167. As noted above, the Dorchester County class action complaint in case 2006-CP-
18-1636 was falsely filed in that before it was filed the case had aiready been settled in
Charleston as 2005-CP-10-4913. The case filing itself was collusive, and was filed in
Dorchester County only to avoid oversight by any Charleston judge, and pursuant to the

collusion by all Defendants to shop for a particular judge.

168. As noted above, the claim that class representatives in Dorchester County met
the definition of the classes, and could serve as adequate representatives, were each false,
and known by the Defendants to be false, when made in the Dorchester County class
complaints.

169. Patently false mmformation about the procedural history of the class action was
included in the Motion to Certify Classes and for Preliminary Approval of Class
Settlement filed by the Richter defendants, and acquiesced in by other Defendants.

170. Patently false information has also been given to the Charleston County Cousrt,

and to the public, by the Diocese defendants.
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171. All Defendants cooperated in providing incomplete information to the Court in
Charleston County so as to facilitate dismissal without prejudice of the Charleston
complaint which alleged a class action.

172. By agreement of all Defendants, SCRCP 23 was not complied with in
dismissing the Charleston complaint which alleged a class action. Plaintiff was given no
notice of the class action, no information about its dismissal, no information about the
Charleston class settlement, and no information about the settlement provided those who
opted out of the class settlement. Nor was notice given to any other ostensible putative
class member.

173. False information was filed in Dorchester County about the class representatives
and their adequacy as class representatives. All defendants acquiesced in that false
information to the shopped-for judge.

174. False information was filed in Dorchester County in support of the fixed fee
sought by the Richter defendants. The Diocese defendants made no mention of the false
information filed in support of the fixed fee, because the fixed fee for the Richter
defendants, and the modest variable relief for the class, were the guid pro quo for the
Diocese defendants getting the henefit they have claimed entitles the Diocese defendants
to res judicata protection of the class settlement, and was the means by which the
defendants conspired to try to eliminating claims by persons such as the Plaintiff.

175. Among the false information filed fo support the fixed fee for the Richter
defendants was false information about procedural history, false mathematical
calculations, false representations to mask the cooperation among Defendants, false time

records by the Richter defendants (including individual lawyers billing in a single day
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compilations of 30, 40, 51.5, 60, 80, and even 92 hours; and time billings on multiple
“February 30” days), false statements of costs incurred by class counsel, false statements
of the recovery to the class, and false information about the counsel for persons who had

opted out of the class settlement.

176. The Diocese defendants agreed to remain silent as to these false statements,
except where they overtly participated in them.

177. If the Plaintiff is barred from claims against the Diocese by the res judicata
effect of the class action, charitable immunity, statute of limitations, or for any other
reason, then duties to her in the class action were breached by the Defendants, and special

harm has been caused to the Plaintiff by the acts of conspiracy of the Defendants.

Conspiracy Technique Seven: Limiting Notice to only publications in and around
South Carolina

178. The seventh technique used in the conspiracy among Defendants to cause
special harm to the Plaintiff was to agree to limit notice of the class settlement to only
publications in and around South Carolina, resulting in notice to only those putative class
members who reside in and immediately adjacent to South Carolina. The notice given
was deficient in that it was designed to omit notice to many persons, such as the Plaintiff,
within the definition of the class action. By collusive agreement of all Defendants, the
notice was calculated to be ineffective to reach putative absent class members. Unless
the order approving the class settlement means what it says, and Plaintiff is not bound by
the res judicata effect of the class settlement, the Defendants have conspired 50 as to
cause special damage to the Plaintiff.

179. The Diocese defendants are well aware, from its own dealings with abuse

victims, that many victims reside out of South Carolina. All Defendants were conscious,
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in choosing to revise the notice requested to be only limited notice, that doing so served
the interests of the Diocese at the expense of persons such as the Plaintiff.

180. By motion filed in Dorchester County in October 2006, the Richter defendants
proposed giving nationwide notice of the class action through advertising about the
settlement in a newspaper with national coverage.

181. In January 2007, the Richter defendants revised their request for notice to the
Dorchester County court, and the Diocese defendants acquiesced in that revision, to limit
notice to only publications in newspapers with circulation in or near South Carolina. The
request o provide notice through a newspaper with national circulation was abandoned.

182. The Richter defendants abandoned the Plaintiff as a putative member of the
class in agreeing to notice calculated not to reach her. Alternatively, the Richter
defendants breached the fiduciary duties they had assumed as to the Plaintiff in defining
the classes so as to ostensibly include her, then revising the notice to propose to the
shopped-for judge so as to provide no notice to the Plaintiff or to any other absent
members of the class who resided outside of the area immediately adjacent to South
Carolina.

183. The Diocese defendants conspired with the Richter defendants to submit for
approval by the shopped-for judge notice to the class that was calculated to omit absent
members of the class such as the Plaintiff, and all persons situated similarly to her. The
agreement was made among Defendants to bar the Plaintiff from being able to make

claims by the res judicata effect of the ostensible class action without having to

compensate her for the sexual abuse to her spouse.
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184. No effort was made to protect absent members of the class, such as the Plaintiff,
by providing notice beyond the immediate area around South Carolina. If the Plaintiff is
barred from claims against the Diocese by the res judicata effect of the class action,
charitable immunity, statute of limitations, or for any other reasons, then duties to her in
the class action were breached by the Defendants, and special harm has been caused to
the Plaintiff by the acts of conspiracy of the defendants.

185. The Diocese defendants made no objection to lack of nationwide notice. They
made no objection as an overt act taken in furtherance of the common plan to reduce the
number of claimants by eliminating persons such as the Plaintiff from being able to make
a claim, while retaining the argument that all absent class members were barred by res

Judicata. The reduced class notice agreed upon by all Defendants to submit to the
shopped-for judge demonstrates that the representation of the class was inadequate, and
that the Defendants conspired specifically to defeat the interests of persons such as the

Plaintiff, to cause her special harm by giving them not even a chance at notice of the class

action.

Conspiracy Technique Eight: Ignorinmg the South Carolina Supreme Court
186. The eighth technique used in the conspiracy among Defendants to cause special
harm to the Plaintiff was the Richter Defendants efforts to ignore the rulings of the South

Carolina Supreme Court which ended the class action.
P

187. As alleged above, in March 2009 the South Carolina Supreme Court ordered the

Defendants and the shopped-for judge to conclude the class action by September 19,

2009.
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188. The South Carolina Supreme Court at no point extended its deadline. Its March
2009 order stated that its time limits could be extended only by ruling of the South

Carolina Supreme Court.

189. No action was taken in 2009 by the Defendants or by the shopped-for judge to
conclude the class action.

190. In 2012, the Richter defendants, completely ignoring the rulings of the South
Carolina Supreme Court, filed 2 motion with the shopped-for judge in Dorchester
County. The motions seeks rulings on behalf of no client of the Richter defendants, and
on behalf of no member of the class, but to advance their own interests, to solicit from the
shopped-for judge protections to protect the Richter defendants from their collusive
conduct with the Defendants.

191. The Richter defendants filed in 2012, in the class action closed in 2009, a
motion on behalf of individuals known to be outside the class and known to be
represented by counsel other than themselves.

192. The motion was filed on behalf of no member of the class in the class action

closed in 2009.

193, In so doing, the Richter defendants have furthered the interests of themselves
rather than the interest of any client. The Richter defendants seek to maintain an action
to obtain possible employment for themselves, and in addition seek to use the shopped-
for judge as a shield for orders to collaterally attack other actions pending in the circuit

court which challenge their conduct and expose the fraudulent behaviors of all

Defendants.

44

Record on Appeal - 2599



194. The motion ignores the order of the South Carolina Supreme Court which

ended the class action on September 19, 2009.

195. The Richter defendants constitute one or more “persons” under the law of South
Carolina.

196. The Richter defendants have willfully maintained a civil action in the circuit
court in Dorchester County to obtain possible employment for themselves.

197. No client the Richter defendants represent has any direct or substantial interest
in the motion filed in 2012. The motion is filed solely on behalf of out-of-state clients
abandoned by the Richier defendants during the now-closed class action, known to have
been excluded from the class, and known by the Richter defendants to be represented by
other counsel.

198. No client represented by the Richter defendants in the now-closed class action
has any direct and substantial interest in the 2012 motion filed, or the relief sought by the
motion.

199. The Richter defendants believe, based on the long social and professional ties
between them and the shopped-for judge, that the shopped-for judge will order any relief
they request, which is the reasen all Defendants shopped-for that judge.

200. The 2012 motion 1s part of the continuing effort by the Richter defendants to
defrand or mislead the court by continuing to defraud or mislead the shopped-for judge.

Alternatively, the 2012 motion is part of the continuing effort to engage the shopped-for

Judge in collusive litigation.
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Harm to the Plaintiff from the Conspiracy among Defendants

201. The injury to the Plaintiff from the conspiracy engaged in by the Defendants
harmed the Plaintiff in a manner different from other causes of action. The Plaintiff was
improperly excluded from the class action, but unique to the conspiracy cause of action
are the damages from the Plaintiff being unable to participate so as to publicly identify
and influence the corrupt course of the class action, including the judge-shopping. The
Plaintiff was deprived of the opportunity to influence the class suit, and to try to assist
herself and other out-of-state abuse victims from not being limited to the corrupted
procedures and manipulations of the class suit before a judge that the Defendants had
colluded to shop-for, and who was prepared to permit fraud in those proceedings.

202. Among other things, the Plaintiff was unable to participate to influence the
miniscule recovery allocated for parent and spousal claims because those claims were not
brought for the class using the common law “loss of services” cause of action for parental
claims. Only in the class action context can the Plaintiff have made such a contention,
since she was included in that class definition but does not herself have a parent claim.

203. Even if the Plaintiff is not deemed to be precluded from stating her claims
against the Diocese for any reason, including the class suit, charitable immunity or the
statute of limitations, then the conspiracy by the defendants to defeat her claims will
prove meffectual.

204. As a proximate cause of the actions of the Defendants as alleged above, the
Plaintiff was specially damaged, and she is entitled to actual and punitive damages from

the Defendants as a result.
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For a Fourth Cause of Action:
Professional Negligence by the Richter Defendants: Count One

205. Allegations of paragraphs 1-23 above are incorporated into this cause of action
as if fully stated. This cause of action presumes that the Plaintiff is precluded, by any
reason, including the prior class action, or charitable immunity, or the statute of
limitations, from making claims against the Diocese.

206. Pursuant to S.C. Code § 15-36-100(b), Attachment B to this complaint, and
incorporated herein pursuant to SCRCP 10(c), is an affidavit of Michael Virzi specifying
various negligent acts or omissions of the Richter defendants, and the factual basis of the
negligent acts or omissions of the Richter defendants.

207. As reflected in the 2006 Charleston class action settlement that is Attachment A
to this complaint, at page 2, the proposed group whose claims were settled in the 2006
Charleston class action mediation was a class specified as “spousal &/or parent claims

deriving from victims abused.”

208. Plaintiff was a putative member of that class as it was defined in the 2006
mediated class settlement.
209. The Defendants delayed preparing the formal, typed version of the 2006

Charleston class mediation agreement from June, 2006 to January, 2007, to permit them

time to accomplish the judge-shopping alleged above.

210. The fermal, typed versions of the 2006 mediated class settlement was approved
by the Richter defendants, the Vatican, and the Diccese defendants, after the illicit

agreemnent by Defendants on “judge shopping™ had been accomplished.
211. Once the “judge shopping™ had been accomplished, the 2006 Charleston

mediated class settlement was claimed to be a proposed settlement of both a Charleston
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class case and newly filed Dorchester County class actions, when in fact, the 2006

| Charleston mediated class settlement resolved cases then pending only in Charleston
County, and the class settlement agreement existed before any Dorchester County actions
were filed.

212. On October 6, 2006, the Richter defendants filed in Dorchester County,
proposed class definitions that included the Plaintiff, and a motion which proposed a
Iﬁeans of notice to the class by publication with nationwide distribution. That proposed
notice might have given notice to the Plaintiff, enabling her to either participate or to opt
out.

213. The Richter defendants assumed a duty to the Plaintiff in each of the filings in
(a) the June 14, 2006 class settlement agreement which by agreement proposed a class
settlement that included the Plaintiff, and (b} in its October 6, 2006 Dorchester County
filing which alleged a class action which included the Plaintiff.

214. The Diocese defendants voluntarily assumed a duty to the Plaintiff on June 14,
2006 when it agreed as a volunteer to include in the Charleston mediated settlement a
class including the Plaintiff when no ending case alleged a class which included the
Plamtiff.

215. On January 18, 2007, the Richter defendants abandoned giving notice to the
Plaintiff about the class settlement that purported to include her. Their proposal for
notice was revised to include only publications in and immediately around South
Carolina, even though the class was not defined with geographic limitations.

216. On January 19, 2007, the proposed class definitions that included the Plaintiff

was approved without objection from the Diocese defendants.
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217. In their Charleston and Dorchester County class action cases against the
Diecese defendants, the Richter defendants assumed the obligation of representing the
interests of absent putative class members including the Plaintiff. In abandoning any
form of notice which might reach the Plaintiff, the Richter defendants performed in a
professionally negligent manner the duty they had assumed to absent putative class
members such as the Plaintiff.

218. The Richter defendants engaged in negligent acts and omissions in their
representation of the Plaintiff. Among other things, when they abandoned the Plaintiff,
they failed to provide competent representation, failed to act with reasonable prompiness
and diligence, failed to keep the Plaintiff reasonably informed, failed to provide her with
information with respect to obtaining her informed consent, failed to consult with her
about the means for accomplishing her objectives, represented her without her consent in
circumstances which constituted a conflict of interest, failed to exercise independent
professional judgment, failed to render candid advice, and exhibited lack of candor
towards a tribunal.

219. No notice of any type, at any point, was given to absent putative class members
who reside out of South Carolina or outside the area immediately adjacent to Scuth
Carolina, such as the area in which the Plaintiff resides. If any notice was given it was
deficient in that it was not designed to accomplish notice to out-of-state spouses of abuse
victims such as the Plaintiff.

220. Any court approval of the notice was deficient in terms of protecting the
Plaintiff because the shopped-for judge overseeing the class action had been given, by

agreement of the defendants, frandulent information on which to base decisions.
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221. The Richter defendants abandoned their absent putative class member clients
such as the Plaintiff by agreeing to change the proposed notice to notice calculated not to
reach the Plaintiff, and calculated not to reach all putative class members situated
similarly to the Plaintiff.

222. The Ruichter defendants abandoned their client’s interests and acted in a
professionally negligent manner by submitting fraudulent information to the court.

223. The Plaintiff was abandoned by the Richter defendants so that “too many™ class
claimants would not come forward in the class action and jeopardize the fixed fee the
Richter defendants had negotiated for themselves at the expense of the class members,
that fee to be paid before notice to the class, before the class was known, and before the
class claims process had even begun.

224. Having “too many” claimants also was believed to not be in the interest of the
Diocese, and because of their conflicts of interest, which were not disclosed to the class,
the Richter defendants were actually acting to protect the interests of the Diocese more
than the interests of putative class members such as the Plaintiff.

225. As aresult of their attorneys, the Richter defendants, abandoning the Plaintiff,
no notice was given to her of the class action, and she had no opportunity fo participate in
the class action, or o join those who opted-out of the class and pursue the more favorable
terms available to those persons who opted out. The acts and ormissions of the Richter
defendants have caused damage to the Plaintiff, assuming the Plaintiff is prevented from
asserting her claims against the Diocese for any reason.

226. Plaintiff was entitled to actual and punitive damages as a result of the

professionally negligent representation they received from the Richter defendants.
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For a Fifth Cause of Action:
Professional Negligence by the Richter Defendants: Count Two

227. Allegations of paragraphs 1-23 above, and 205 to 226 above, are incorporated
into this cause of action as if fully stated. This cause of action presumes that the Plaintiff
is precluded, by charitable immunity or the statute of limitations or any other reason,
from ﬁddng claims against the Diocese.

228. In colloquy with the shopped-for judge in the class action, the Richter
Defendants purported to secure for the Plaintiff, whether or not she participated in the
class action, protections for her against the statute of limitations and charitable immunity
defenses the Diocese might assert against the Plaintiff.

229. During a hearing held before the shopped-for judge on July 13, 2007, the
Richter defendants claimed to have secured a waiver by the Diocese for “anybody [who]
has been missed” a waiver of the defenses that the Diocese waived in the class action.
“[T]he diocese waives all the same defenses that they have given up in this class
settlement,” is how class counsel summarized his accomplishment.

230. Class counsel failed to secure any of those protections in any written order of
the shopped-for judge. |

231. In 2011 the Diocese disclosed that it disagrees that it waived defenses for
“anybody [who] had been missed.”

232 In 2007 the Richter defendants were well aware that the Diocese had a history
of fraud and concealment on abuse topics, and was untrustworthy, and could not be

counted on to honor any commitment, even commitments made on the record to the

shopped-for judge or in public statements.
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233. The Plaintiff was unaware until 2012 that the Richter defendants had purported
to represent her or had purported to protect her from the known untrustworthiness of the
Diocese.

234. In failing to secure by order what the Richter defendants purported to secure for
the Plaintiff, the Richter defendants acted in a manner that fell below the standard of care.

235. Pursuant to S.C. Code § 15-36-100(b), Attachment B to this complaint, and
incorporated herein pursuant to SCRCP 10(c), is an affidavit of Michael Virz specifying
various negligent acts or omissions of the Richter defendants, and the factual basis of the
negligent acts or omissions of the Richter defendants, including this failure to secure by
order benefits which the Richter defendants purported to secure against a defendant
known to be dishonest and manipulative.

236. Plaintiff was within the “anybody [who] has been missed™ category of the
putative class as it was defined in the 2006 mediated class settlement, the 2007 typed
formal version of that settlement, and the persons known by July 2007 to be omitted from
the group of cut-of-state class members for whom no effort at giving notice was to be
made.

237. In this respect, the Richter defendants engaged in negligent acts and omissions
in their representation of the Plaintiff. Among other things, when they failed to secure by
order rights and benefits which they purported to secure, they abandoned the Plaintift,
failed to provide her competent representation, failed to act with reasonable diligence,
failed to keep the Plaintiff reasonably informed, failed to provide her with information
with respect to obtaining her informed consent, failed to consult with her about the means

for accomplishing her objectives, represented her without her consent in circumstances
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which constituted a conflict of interest, failed to exercise independent professional
Judgment, failed to render candid advice, and exhibited lack of candor towards a tribunal.

238. The Richter defendants knew the Diocese would do nothing of its own volition,
and knew the Diocese had a history of deception, fraud, and manipulation. As class
counsel himself contended before the shopped-for judge on March 9, 2007, “I want to say
publicly that the diocese did nothing of its own initiative. The diocese was brought here
kicking and screaming.” Class counsel was well aware that the Diocese was
untrustworthy, and would honor only commitments which a court order compelled the
Diocese to honor. Yet class counsel did nothing to either notify the Plaintiff of the class
action, or to secure by written order for the Plaintiff, the entitlement class counsel
purports to secure for her.

239. No notice of any type, at any point, was given to absent putative class members
who reside out of South Carolina or outside the area immediately adjacent to South
Carolina, such as the area in which the Plaintiff resides. If any notice was given it was
deficient in that it was not designed to accomplish notice to out-of-state spouses of abuse
victims such as the Plaintiff.

240. Ne order from the shopped-for judge protected the rights which class counsel
purported to obtain for the Plaintiff, even if she “was missed™ and failed to participate in
the class action.

2471. The Richter defendants abandoned their absent putative class member clients

such as the Plaintiff by agreeing to give her no notice and by failing to protect for her the

nights class counsel purported to secure.
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242. The Richter defendants abandoned their client’s interests and acted ina
professionally negligent manner by failing to secure rights they purported to secure.

243. The acts and omissions of the Richter defendants have caused damage to the
Plaintiff, assuming the Plaintiff is prevented from asserting her claims against the
Diocese for any reason.

244. Plaintiff was entitled to actual and punitive damages as a result of the

professionally negligent representation they received from the Richter defendants.

For a Sixth Cause of Action:
Breach of Fiduciary Duty by the Richter Defendants

245. Allegations of paragraphs 1-23 and 205 - 244 above are mncorporated into this
cause of action as if fully stated. This cause of action presumes that the Plaintiff is
precluded from making claims against the Diocese, for any reason, including the class
action, charitable immunity, or the statute of limitations.

246. The Richter defendants chose to propose defining the classes in the class actions
so as to have no geographical limit on the classes.

247. All defendants agreed on how the classes were déﬁned-

248. In choosing to define the classes so as to include the Plaintiff, the Richter
defendants each assumed fiduciary obligations to her as an absent putative member of the
class they defined.

249. As an alternative to the Fourth and Fifth Causes of action for professional
negligence, the Richter defendants breached the fiduciary duty sach assumed as to the

o=t =

Plaintiff as an absent member of the putative class.
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250. Those fiduciary duties were breached when the Richter defendants abandoned
the interests of the Plaintiff by (2) requesting geographically limited notice of the class
action and settlement, as opposed to the nationwide notice they initially proposed, and (b)
by failing to secure for the Plaintiff rights which the Richter defendants purported to

secure for her.

251. The state court judge overseeing the class action was shopped-for by all
Defendants.

252. The shopped-for state court judge was not asked to give notice to all class
members, only a subset of class members that excluded the Plaintiff.

253. The shopped-for state court judge was not asked to secure by order rights for the
Plaintiff which on the record the Richter defendants purported to secure for the Plaintiif.

254. The Richter defendants originally proposed nationwide notice, but then
abandoned the proposal, with the consent and collusion of the Diocese defendants. The
lack of nationwide notice was observed in the record of the class action, but even after
that litnitation was nofed, the Richter defendants did not request it.

255. On October 6, 2006, the Richter defendants filed proposed class definitions that
included the Plaintiff, and proposed a2 means of nationwide notice to the class that might
have given notice to the Plaintiff.

256. On July 13, 2007, the Richter defendants purported on the record before the
shopped-for state court judge to have secured for the Plaintiff even if she was “missed™ a

benefit for her that was not later reflected in any order from the shopped-for judge.
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257. The Richter defendants in its Charleston class action filing, and in the June 14,
2006 settlement, and in its October 6, 2006 filing in Dorchester County, and in its
comments on the record on July 13, 2007, assumed fiduciary duties to the Plaintiff.

258. On January 18, 2007, the Richter defendants abandoned giving to the Plaintiff
notice about the class settlement that ostensibly included them.

259. On January 19, 2007, the class definitions that included the Plaintiff was
apprm;ed without objection from the Diocese defendants.

260. On July 13, 2007, the Richter defendants purported to secure for the Plaintiff
benefits even if she was “missed™ in the class action, but no effort was made to reduce
those benefits to an order and the Diocese, while making no objection to the rights
purported to have been secured on the record on July 13, 2007, in 2011 the Diocese
denied it had made any such commitment to secure such rights for persons such as the
Plaintiff who had been “missed” in the notice given for the class action.

261. No meaningful notice, at any point, was given to class members who reside out
of South Carolina or outside the area immediately adjacent to South Carolina. If any
notice was given 1t was deficient in that it was not designed to accomplish notice to out of
state abuse victims such as the plaintiffs, or even to all in-state victims.

262. The Richter defendants reflect their ignorance of class action obligations by,
among other things, contending that mention of a class action or a class action setilement
in a news media outlet is sufficient due process “notice” of a class action or class action
settlement within the meaning of SCRCP 23. Mention of a class action or class action
settlement in a news media outiet 15 not notice of a class action or class action seitlement

within the meaning of SCRCP 23, and the contention by the Richter defendants reflects
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their inadequate understanding of their obligations to absent class member clients under
SCRCP 23.

263. The Richter defendants each breached their fiduciary duties to the Plaintiff so
she would not participate in making a claim against the fund established for the class
action settlement. If notice had been given nationwide, as originally proposed, “too
many” claimants, including the Plaintiff, might have come forward in the class action,
which would have jeopardized the fixed fee the Richter defendants had negotiated for
themselves at the expense of their clients, and had arranged with the sopped-for judge to
have been paid before notice to the classes was given.

264. The Richter defendants arranged to have their fixed fee paid before notice to the
class and before the claims process had begun.

265. The Richter defendants arranged to have their fixed fee paid before membership

in the class was known.

266. The Richter defendants arranged to have their fixed fee paid before distribution

to the class was known.

267. The Richter defendants arranged to have their fixed fee paid before class

members had an opportunity to object te or comment on the fixed fee and its priority over

class member recovery.

268. Having “too many” claimants also was believed by the Richter defendants to
not be in the interest of the Diocese, and to protect their own inferest in their fixed fee the

Richter defendants had to also act to protect the interests of the Diocese more than the

mnterests of the Plaintiff.
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269. The Richter defendants have close and longstanding ties and involvement with
the Diocese defendants. Those involvements were never disclosed to the class. To
promote the interests of the Diocese in trying to later argue the res judicata effects of the
class action in exchange for the lowest possible payment to class members, and to
promote ahead of the interests of the Plaintiff their own interest in their fixed fee, the
Richter defendants agreed to change the proposed notice to the class from notice in
publications with nationwide distribution, agreed to accept for the class compensation
that ranked among the lowest known victim compensation, and agreed to omit from any
class action order the rights supposedly secured for persons, such as the Plaintiff, who
were “missed” by the notice known to be insufficient to provide notice to her and any
other out-of-state class member.

270. As aresult of the Richter defendants abandoning the interests of the Plaintiff,
and breaching the fiduciary duties owed to her, the Plaintiff had no opportunity to
participate in the class action, or to join those who opted-out of the class and pursue the
more favorable terms available to those persons who opted out, or to make a claim
against the Diocese for sexual abuse. The acts and omissions of the Richter defendants
have caused damage to the Plaintiff,

271. The Plaintiff is entitled te actual and punitive damages as a result of the

fiduciary duties to her that were breached by the Richter defendants.

For a Seventh Cause of Action: Injunctive Relief
272. Allegations above are incorporated into this cause of action as if fully stated.
273. The Diocese is properly enjoined from asserting against the Plaintiff any of the

defenses, including the statute of limitations and charijtable immunity, which on the

58

Record on Appeal - 2613



record in 2007 it agreed it waived for “anybody who has kind of, lack of a better word,
comes out of the woodwork,” and “if anybody has been missed.”

274. As articulated by then Bishop Baker in comments he initiated to the public in
January, 2007, the Bishop agreed to “a just resolution of any instance” of sexual abuse.

275. According to the Diocese defendants, any instance of childhood abuse is a grave
moral evil.

276. According to the Diocese defendants, any instance of childhood abuse has
damaging consequences that can affect a child for the rest of his or her life.

277. The Court should enjoin the Diocese from asserting in this action any of the

defenses waived by the Diocese as to abuse victims in its public comments made in 2007.

Demand for Jury Trial

278. Plaintiffs demand a trial by jury.

Relief Sought
Wherefore, Plaintiffs seeks relief in the form oft
279. Actual damages to be awarded to the Plaintiff by the finder of fact against the
various defendants,
280. Costs and disbursements of this action,

281. Punitive damages as authorized by law,

282. Injunctive relief to enjoin the Diocese defendants from asserting any of the
defenses waived as to abuse victims in its 2007 public comments, and from failing to
honor 1ts representations to the Court in Dorchester County as to abuse victims who got
no notice “for whatever reason,” and for
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283. Such other and further relief as the Court deems just and proper.

Respectfully submitted,
e
i ) l_r.‘v"
SN
Gregg Meyers

Jeff Anderson & Associates, P.A.
1 Poston Road Suite 110
Charleston SC 29407
843-556-1025

attvem atl.com

Attorney for Plaintiff
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Attachment B - 000001

STATE OF SOUTH CAROLINA
AFFIDAVIT

i

COUNTY OF RICHLAND

NOW COMES Michael J. Virzi, and states, under oath, the following:

1. 1 am offering this affidavit, pursuant to S.C. Code Ann. § 15-36-100(b), as an
expert witness on behalf of the plantiff, Jane Doe 12, (hereinafter “PlaintifT™) to support her
Complaint against defendants Lawrence E. Richter, Jr., David K. Haller, and Richter and Haller,
LLC, (hereinafter “Defendants™) for professional negligence.

2. My qualifications to give expert testimony include the following:

A. I am a lawyer licensed to practice law in South Carolina, and my practice
focuses exclusively on matters of legal malpractice and legal ethics:

B. 1 am a former Assistant Disciplinary Counsel to the South Carolina
Supreme Court, [ serve on the South Carolina Bar's Professional
Responsibility and Ethics Advisory Committees, and I served a three-year
term as Chair of the Ethics Advisory Commiitee;

C. I have authored three published articles, numerous Ethics Advisory
Opinions, and a book chapter on matters involving lawyer ethics and
malpractice;

D. I am a frequent CLE speaker and law school guest lecturer on the topics of

lawyer malpractice and ethics, and [ am one of six instructors for the
South Carolina Bar and Supreme Court’s ongoing Legal Ethics and
Practice Program; and

I am familiar with the standard of care applicable to lawyers in the
circumstances involved in this case.

v

My opinion 1s based on review of the following documents:
A. Complaint captioned Jane Doe 12 v. The Bishop of Charleston, a
Corporation Sole; Robert Gugliemone, The Bishop of Charleston, in his
official capacity, Rev. Monsignor Martin Laughlin; former Administrator
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of the Diocese of Charleston, in his official capacity; Robert J. Baker,
tormer Bishop of Charleston, in his official capacity; Lawrence E. Richter,
Jr., David K. Haller, and Richter and Haller, LLC. Case No. 12-CP-10-

(blank line in original);

Complaint, dated May 10, 2005, and filed May 12, 2005, in John Doe #66
v. The Bishop of Charleston et al., Case No. 05-CP-10-2053;

Complaint, dated August 10, 2005, and filed August 12, 2005, in John
Dae #66A v. The Bishop of Charleston et al., Case No. 05-CP-10-3293;

Complaint, dated December 1, 2003, and filed December 2, 2005, in John
Doe #53 et al. v. The Bishop of Charleston et al., Case No. 05-CP-10-

4913:

Amended Complaint, dated October 6, 2006, and filed October &, 2006, in
John Doe #67 et al. v. The Bishop of Charleston, Case No. 06-CP-18-

1311

Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated October 6, 2006, and filed October 6. 2006, in John Doe
#53 et gl. v. The Bishop of Charleston et al., Case No. 2006-CP-18-1310,
2006-CP-18-1311, and 2006-CP-18-  (blank line in original);

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and iiled October 23, 2006, in John Doe #66 v. The Bishop of Charleston

et al., Case No. 05-CP-10-2033;

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed October 23, 2006, in John Doe #60A v. The Bishop of
Charleston et al., Case No. 85-CP-10-3293:;

Consent Order of Dismissal Without Prejudice, dated October 19. 2006,
and filed Ociober 23, 2004, in John Doe #33 et al. v. The Bishop of
Charleston et al., Case No. 05-CP-10-4213;

Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated January 15, 2007, and filed January 17, 2007, in John
Boe #53 et al. v. The Bishop of Charleston et al.. Case Nos. 2006-CP-18-
1310, 2006-CP-18-1311, and 2006-CP-18-1636;

seftiement and Arbitration Agreement, dated January 12, 2007, and filed
January 17, 2007 in John Doe #53 et al. v. The Bishop of Charleston et al..
Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;

2
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L. Plaintiff"s Petition for An Award of Attorneys Fees and Litigation Costs,
dated February 14, 2007, and filed February 14, 2007, in John Doe #53 et
al. v. The Bishop of Charleston et al., Case Nos. 2006-CP-18-1310, 2006-
CP-18-1311., and 2006-CP-18-1636, and exhibits attached thereio

including:

1. Affidavit of Lawrence E. Richter, Jr. in Support of Plaintiffs’ Petition
for Attorneys Fees and Costs, with attached timesheets and expense

surnmaries;

if. Affidavit of David K. Haller in Support of Plaintiffs’ Claim for
Attorneys Fees and Costs;

iil. Affidavit of Angela Pittard, with attached timesheets;

v, Affidavit of John P. Freeman in Support of Class Action Settlement
Approval and Class Counsel’s Fee Petition, with attached resume and
Comparative Table of Selected Settlements; and

v. Affidavit of Lionel S. Lofion in Support of Plaintiff’s Petition for
Attorneys Fees and Costs, with attached timesheets.

M. Transcript of Record before The Hornorable Diane S. Goodstein, dated
August 9, 2007, in John Doe 53 et al. v. The Bishop of Chaileston et al.,
Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;

N. Transcript of July 13, 2007, hearing before Judge Goodstein.

0. Order Approving Settlement, dated July 30, 2007, and filed July 30, 2007.

in John Doe #53 et al. v. The Bishop of Charleston et al., Case Nos. 2006-
CP-18-1310. 2006-CP-18-1311, and 2006-CP-18-1636

These factual and legal materials are of the type reasonably relied upon by experts

L

in the field of legal malpractice in forming their opinions.
4. Based on my experience, education, training. knowledge of the standard of care
for Jawyers, and on my review of the above-listed documents, it is my opinion thar Defendants

engaged in megligent acis and omissions in their representation of the Plaintiff including the

following:
fe’l?‘i.'/

il
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3. It appears from the above-referenced documents that Defendants represented a
class of persons of which Plaintiff was a member. Whether an unnamed c¢lass member becomes a
client upon the filing of a class action or upon certification of the class is a much-debated issue;
however, class certification is generally regarded as creating an attorney-client relationship if one
did not already exist. Furthermore, prior to class certification, class counsel owes fiduciary duties
to unpamed class members upon the filing of a class action, regardless of whether breach of
those duties is regarded as malpractice or professional negligence. Defendants owed to Plaintiff
and other unknown class members the same duties swrounding the allegations in this case that
they owed to the named plaintiffs in the class action. Those duties included competent, diligent,
and loyal pursuit of Plaintiff’s interests in the litigation against the Diocese and related
defendants, and reasonable communication starting with notice by publication.

6. It appears Defendants failed to protect Plaintiff’s interest in the class action in
several ways. Statements by Richter at the July 13, 2007, hearing indicated that any class
member that did not receive notice (a group that includes Plaintiff) would be entitled to bring
claims after the claims period and that the Diocese would waive all defenses to such later claims.
Other discussions at that hearing involved the same waiver and late-claim entitlfement issues
specifically with respect to several individual class members who had contacted the Diocese
previously regarding allegations of abuse. The July 30. 2007, order preserves the late-claim
rights of (i.e. requires the Diccese to waive defenses as to) only those individuals that had
previpusly contacted ihe Diocese, not of other class members who are entitied to notice but did
not receive it, such as Plaintiff. In a June 15, 2011, order Judge Harrington ruled that the July 13,
2007, hearing colloguy and the July 30, 2007, order referred only to the individuals who had
previously come forward with abuse claims but not received actual notice, and not to the broader

4 MY
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group of class members, like Plaintiff, who lived outside the area of notice by publication.
Regardless of whether Defendants intended at the July 13 hearing to address this broader group
or only the individuals who had come forward already, Defendants failed to protect the interests
of the broader group, of which Plaintiff is a member, either by not addressing their rights at the
hearing or by addressing them at the hearing but making no effort to secure their rights in a final
order. Defendants then acted directly adverse to Plaintiff and this group when Defendant Haller
filed a motion in 2012 to enforce the class-action settlement, purportedly on behalf of Plaintiff
and others whom Haller knew to be represented by other counsel. Haller took a position in the
motion that is adverse to Plaintiff and others outside the notice zone and advantageous to
Defendants.

6. It appears that Defendants engaged in additional acts and omissions that were
both disadvaniageous fo Plaintiff and advantageous to Defendanis themselves, including
consenting to the dismissal of the Charleston County cases without client consent in furtherance
of Defendants” efforts to obtain a favorable order regarding their fees, which fees themselves
were unethical in several ways, including that they sought and received a2 fixed fee
simultaneously with a common-fund recovery pool available to claimants, and that they were
based on blatantly false attorney time records. Defendants also reduced the extent of notice to
class members to the exclusion of nearly the entire country outside of South Carolina, despite
wentifying (and ultimately obtaining certification of) a nationwide class, and authorized the
claims arbitrator to adjust awards so that the total claims would not exceed the remainder of the
pool after payment of Defendants™ §2.5 million fee. Because a significant increase in the number
of claimants responding to notice could jeopardize Defendants’ fees, this reductiion in notice
favored Defendants™ own interests to the detriment of all class members, but particularly Plainiiff

L
Fac bt
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and other class members outside the notice zone of South Carolina and peighboring cities.
Defendants thus not only favored their own interests above their clients®, including Plaintiff’s,
but also provided the Diocese with an argument in its defense against subsequent claims by class
members outside the notice zone, including Plaintiff, sacrificing their clients” rights in favor of
the opposing party. Defendants also agreed to reduce their clienis’ recovery but not their own
fees, if the claims exceeded the pool. and agree to possibly reducing the claimants’ pool by

.§100,000, which would be contributed toward a settlement between the Diocese and several

opted-out class members, all to the detriment of the class members including Plaintiff, and to the

financial benefit of Defendants themselves. Haller’s 2012 motion to enforce the settlement now
attempts to force Plaintiff and other class members outside the notice zone to be bound by the

bad deal Defendants struck on their behalf in 2007.

7. It further appears that Defendants engaged in a broad scheme to geperally obtain
results fayorable to the Diocese, with whom Defendant Richter had a life-long affiliation and for
whom Richter continued to perform official services during the pendency of the class action,
without the knowledge or consent of his clients. The scheme appears to have included:

Al forum shopping. requiring Defendants to consent to the dismissal of the

Charleston County cases, which they did without the knowledge or conseni of
their clients and to the detriment of their clients, including Flaintiff;

B. misrepresenting o the Dorchester County court thal the action had not been
settied when it had, in order to obtain a favorable forum and complex case
designation; and

C. tailing to seek z post-claims faimmess hearing or to provide any procedure in the
settlement agreement for post-claim review. and further sacrificing clients

MY
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opportunity for post-claim review by providing in the settiement agreement that
the arbitrator shall have sole discretion in awards, not subject to objection, review,
appeal, or suit and that, by participating in the claims process, claimants expressly
waive the right to appeal.

8. It further appears that Defendants engaged in acts and omissions that would be
potentially advantageous to the class representative clienis and disadvantageous to the non-class-
representative clients, including agreeing to subject some clients to a damages matrix and claim
scrutiny to which class representatives were not subjected, settling the claims of the class
representatives prior to class certification and couri approval of the class settlement, and
expressly agreeing to settlement terms for the class representatives regardless of court approval
of the class settlement.

9. it further appears that the amount of Defendants’ fee was improper and
unreasonable n amount, timing, and source. The payment structure favered Defendants® own
interest above those of their clients, including Plaintiff. Defendants® fee petition, affidavits and
billing records overstate work performed and misrepresent the nature of the case. Defendants
describe the case as hotly contested and aggressive, and the defense formidable and substantial,
depicting a time-intensive case requiring the highest skills of the most compeiezﬁt counsel; yet the
documents indicate confrary circumstances: litile discovery (some paper requests from class
counsel but no evidence of responses received nor of requests received from opposing counsel),
no depositions, few motions, and afier mediation no client disputes, few hearings, and no
animosity or contention except on the issue of Defendants” collestion of their fee. Defendants”

billing records show 3383.5 total hours spent by lawyers and staff at Richter & Haller; however
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many of the time entries are clearly false in that they are nonsensical and/or impossible,
including:

A each and every entry on all 68 pages of billing records is a round, even-
hour increment or an entry of “.5” hours;

B. countless round-number or .5-hour time entries at *12:00:00 AM ™
including multiple tasks by the same person at the same time—while other
entries indicate exact times;

C. a 10-hour time entry for “Oversight and Review” by “LER™ on the 30
day of each month for 3 and a half years, including the same 10-hour time
eniry for “Oversight and Review”™ by “LER” just nine days after the first
activity in the case in July 2003;

D. a 2-hour time entry for “Bookkeeping™ on the 30" day of each month;

E. a 3-hour time entry for “Photocopying / Monthiy™ at irregular intervals but
always exactly 3 hours, including one such entry when no other work had
been performed in the previous month;

F. three 5-hour time entries {one each for “DKH.” “LER.™ and “Clerk™) for
“Legal Research™ on the 307 day of each month, including January 30,
2007, within 2 days of the end of the case (and after which no further time
is recorded except 7 howrs of faxing by “Staff™ and 14 hows of emailing
by “DKH” & “LER” over the next 2 days);

G. time entries on days that do not exist: February 30, 2004, and February 30,

2005:
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a 16-month period, from September 2003 through December 2004, when
only 5.5 hours of specific work is entered, yet 426 hours is entered in the
same repeated, identical, rote entries of *“Oversight and Review,”
“Bookkeeping,” “Legal Research,”™ and “Photocopying / Monthly”
described hereinabove;

3 .5-hour time entries for drafting 3 Certificates of Service at the same
time on the same day (this set of entnies occurs multiple times);

12 consecutive 1-hour time entries by “LER” for work on 12 different
documents, all at specific times beginning at *“07:38:38 AM™ on
“10/26/06" but extending consecutively over a period of approximately 1
hour and 49 minutes ending at “09:27:30 AM,™ with many 1-hour entries
within less than a minute of each other;

numerous sets of entries similar to the 12 described in the immediately
preceding subparagraph (I}, such as 3 consecutive 1-hour time entries by
“LER™ for work on 2 documents, all at specific times beginning at
#03:24:19 PM™ but extending consecutively over a period of 1 minute and
13 seconds;

entries of exactly 20 hours for drafting each discovery document;

multipie instances of more than one 20-hour time entry for the same
person (“DKH™} on the same day:

27.5 ours {in 53 incraments of .3 each, all at “12:00:00 AM™)} int one day

by “DEH” for emailing to “David K. Haller™;
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0. 60 hours (10 by “LER” and 50 by “DKH?) for amending complaints that
uitimately contained very liftle amendment, including one which
apparently changed only the county in the caption and the date at the end;

p. roultiple instances of one person (“DKH” in some instances, “LER” in
others) of billing more than 24 hours in a day;

Q. 568.5 hours of enftries appended to the end of the (otherwise
chronological) timesheets, for dates ranging from 2004 through 2007, 500
hours of which is in whole multiples of 10 and expressed in date ranges
rather than in dates and times, including 3 130-hour single entries by
“DKH" for one- and two-week time perods in June and Ociober 2006;
and

R. one of the above-referenced 130-hour single entries by “DKH™ for the
eight-day time period of October 4-11, 2006, during which period “DKH”
had already billed 51.5 hours one day and 20 the next, totaling 201.5 hours
in 8 days (including weekends) for an average of more than 25 hours per
day.

Defendants stated to the court that the above entries were “by far conservative™ estimates of time
actually spent on the specific services indicated, and the above list is not exhaustive of the
nonsensical and impossible eniries. Thus Defendants appear to have made false siztements to a
tribunal in support of a fixed fee that was unreasonabie and put Defendants in a position
potentially adverse to their own clients, including Plamtiff, without taking appropriate steps o

deal with the conflict of interests created thereby. et
Wow!
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7. As a result, it is my opinion that Defendants® conduct fell below the degree of
skill, knowledge and judgment usually possessed and exercised by members of the legal

profession in South Carolina, and that they breached duties of competence, diligence,

communication, and loyalty to Plaintiff.
8. The opinions in this affidavit are given to a reasonable degree of certainty and are
specifically based on the evidence listed above. I reserve the right to alter, amend, modify,

reduce. or expand these opinions if and when additional information is presented.

Further affiant sayeth nanght.
R Il g e N
Michael J. Virzi, Esq. '
State of South Carolina
County of Richland
Sworn and subscribed before me ]
This 317 dayof Hae WS L2040
/

.--’,-—*_.._4———:—
— e

P

Notary Public
o ) iy Commission Expires October 18, 2020
My Commission Expires :

Il
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE ) CASE NO. 2013-CP-23- Va
John Doe 193,
Plaintiff,
V. Negligence; Gross Negligence

Fraudulent Concealment =

The Bishop of Charleston, a Civil Conspiracy

Corporation Sole; Robert Professional Negligence =
Gugliemone, The Bishop Of Breach of Fiduciary Duty o
Charleston, in his official capacity; Injunctive Relief

Rev. Monsignor Martin Laughlin, UTPA =
former Administrator of the s
Diocese of Charleston, in his Jury Trial Requested e

official capacity; Robert J. Baker,
former Bishop of Charleston, in his
official capacity;

Lawrence E. Richter, Jr.,

David K. Haller, and

Richter and Haller, LLC.

Defendants.

N’ N’ N’ N’ N’ N’ N’ N’ N N N N N N N N N N N N N N
$
-~

Complaint

For his complaint, the Plaintiff alleges:

Parties and Jurisdiction
1. John Doe 193 is an adult citizen and resident of South Carolina who, as a child and a
student at Our Lady of the Rosary Church, in Greenville SC, operated by the Diocese of
Charleston, was sexually abused by a priest of the Diocese of Charleston, Father Michael
Kaney.
2. Plaintiff had no recollection of the abuse until the June, 2010, when he first began to

recall the abuse and related it to a mental health professional. The recollections are

1
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corroborated by circumstantial evidence and an expert has established the abuse and the fact of
the repressed memories.

3. The pseudonym John Doe 193 is used for the Plaintiff due to the sexual abuse injury,
which is the subject of this complaint.

4. The Bishop of Charleston, a Corporation Sole, is the formal title of the various entities
comprising the Catholic Church throughout South Carolina, including in Greenville County,
known generally as the Diocese of Charleston. It is referred to in this complaint as the
Diocese. The Diocese does business in Greenville County and Charleston County, owns
property in Greenville County and Charleston County, and has its headquarters in Charleston
County. In Greenville County the Diocese operated Our Lady of Rosary Church, a Catholic
Church operating in Greenville, S.C. The acts associated with the abuse of the Plaintiff and the
negligent supervision of Kaney took place in part in Greenville County, and in part in
Charleston County, where decisions were made about Kaney’s assignments and the degree of
supervision he required, which as applied by the Diocese Defendants was generally inadequate.

5. On information and belief, Michael Kaney was removed from the priesthood for his
sexual misconduct, a decision made in Charleston County. No effort was made to locate the
victims of Michael Kaney, including the Plaintiff. In 1986 Michael Kaney was placed on
indefinite leave by the Diocese of Charleston for his sexual misconduct. He moved to
Houston, Texas. A 1986 article in the Houston Chronicle notes him as being “on indefinite
leave from the Diocese of Charleston in South Carolina.”

6. The Bishop of Charleston is the formal head of the Diocese of Charleston, presently the

Most Rev. Robert E. Gugliemone, a citizen and resident of Charleston County, South Carolina

but doing business in Greenville County. He is sued individually in his official capacity. He is

2
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a party necessary for complete relief.

7. All persons working for the Diocese, anywhere in South Carolina, are subordinate to
the Bishop of Charleston.

8. Prior to the tenure of Bishop Guglielmone, from October 2007, to March 2009, no
person held the title of Bishop of Charleston. Under the rules by which the Diocese of
Charleston is governed, the Diocese of Charleston was administered by the Rev. Monsignor
Martin Laughlin, a citizen and resident of Charleston County, South Carolina who, during his
tenure as administrator, did business in Greenville County. Msgr. Laughlin is sued in his
official capacity.

9. Prior to the tenure of Administrator Laughlin, from July 1999 to August 2007, the
Bishop of Charleston was Robert J. Baker, presently a resident of, and citizen of, Alabama.
During his tenure, he did business in Greenville County. He is sped in his official capacity.

10. In this complaint, the Diocese, the Bishop defendants, and the Administrator are
collectively referred to as the “Diocese defendants,” unless they are otherwise specifically
referred to.

11. Lawrence E. Richter, Jr. is a citizen and resident of South Carolina doing business in
South Carolina as a practicing attorney, and in that capacity engaged in “trade” or “commerce”
within the meaning of S.C. Code § 39-5-10 et seq. As part of the events set forth in this
complaint, he did business in Greenville County, and specifically elicited, through advertising
placed in the Greenville News, participation by members in the public into what was not at that

time disclosed to be a collusive 2006 class action settlement, but which was in fact a collusive

settlement.
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12. David K. Haller is a citizen and resident of South Carolina doing business in South
Carolina as a practicing attorney, and in that capacity engaged in “trade” or “commerce” within

the meaning of S.C. Code § 39-5-10 et seq. As part of the events set forth in this complaint, he

Greenville News, participation by members in the public into what was not at that time
disclosed to be a collusive 2006 class action settlement, but which was in fact a collusive
settlement.

13. Richter & Haller, LLC, at all times pertinent to this complaint, had its principal place of
business in Charleston county, did business in South Carolina, and in that capacity engaged in
“trade” or “commerce” within the meaning of S.C. Code § 39-5-10 et seq. As part of the
events set forth in this complaint, Richter & Haller, LLC did business in Greenville County,
and specifically elicited, through advertising placed in the Greenville News, participation by
members in the public into what was not at that time disclosed to be a collusive 2006 class
action settlement, but which was in fact a collusive settlement.

14. In this complaint, defendants Richter, Haller, and Richter & Haller, LLL.C are referred to
collectively as the “Richter defendants” unless otherwise particularly specified.

15. The Court has jurisdiction over the parties to this action.

16. The Court has jurisdiction over the subject matter of this action.

17. Venue of this action is proper in Greenville County.

18. The Diocese defendants are already aware of the identity of John Doe 193, as they have
already rejected his request for assistance with the effects of his abuse. Other defendants will
be informed of the identity of the Plaintiff upon their agreement to reciprocate in providing

information in discovery, upon their agreement to maintain the Plaintiff’s identity as
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confidential in the public record, and upon their actual performance of participating in
reciprocal discovery as opposed to just promising reciprocal discovery without actually
providing discovery.

19. The Plaintiff fits the definition used in a collusive 2006 class settlement in that he was
born on or before August 30, 1980, and és a minor, was sexually abused by an agent or
employee of the Diocese of Charleston. The Plaintiff has not previously made a claim that was
adjudicated, resolved, or released.

20. John Doe 193 was situated similarly to other individuals ostensibly within that
definition of a class first pled by the Richter defendants in 2005, settled by the Richter
defendants as a class in 2006, and certified as a class in 2007 by a South Carolina court as part
of a class action involving individuals who were sexually abused by persons employed by the
Bishop of Charleston. That class action was collusive. In addition, the Plaintiff received no
notice of the class action, and at the time of the class action he had no recollection of his own
abuse, thus the Plaintiff had no opportunity to be heard or participate in the litigation, either in
person or through counsel, or to opt out of the class action and thereby preserve his own claim.

21. At no time has during the time period of the 2006 class action settlement did John Doe
193 have a recollection of his abuse. The Richter defendants in 2006 were aware that among
abuse victims, some were unable to recall their sexual abuse into adulthood, a deficiency
among abuse victims known to the Richter defendants but ignored by the Richter defendants.

22. Before the 2006 class settlement was reached in the 2005 class action, the Richter
defendants had undertaken representation of another adult sexual abuse victim who had, as put
by the Richter defendants, “repressed, or dissociated, the memories of” his childhood abuse.

Despite that awareness, the Richter defendants defined the class in the 2005 class action so as
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to include John Doe 193.

23. In the 2006 class action settlement the Richter defendants colluded with the Diocese
defendants so as to abandon the interests of those persons within the class definition and to
protect the Diocese defendants by the collusive class action.

24. In 2005 a class action was first alleged by the Richter defendants on behalf of persons
sexually abused by persons affiliated with the Diocese of Charleston.

25. In April, 2006, the Richter defendants filed suit in Jasper County for an adult sexual
abuse victim who had repressed the memories of his childhood abuse. That suit was filed
against a Diocese other than the Diocese of Charleston, and against a Bishop other than the
Bishop of Charleston. By their own account, class counsel were extensively affiliated with the
Diocese of Charleston.

26. The class action settlement with the Bishop of Charleston was arrived at during a
mediation held in June, 2006, in which the Richter defendants participated on behalf of class
members. In this complaint, the class action settlement achieved in 2006 from the 2005 class
action is referred to as “the 2005 class action.”

27. At the time of the 2006 mediated settlement agreement, the Richter Defendants were
aware that some sexual abuse victims repress memories of their childhood sexual abuse.

28. The 2006 mediated settlement agreement was approved by the Dorchester County
judge who presided over the class action proceedings. By 2009 the class members had been
identified and an arbitration had determined awards to various class members. By 2009 those
awards had been paid.

29. By order of the South Carolina Supreme Court issued March 19, 2009, the 2005 class

action was ordered to be concluded in six months, or by September 19, 2009.
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30. The trial court overseeing the class action ignored the March 19, 2009 order of the
South Carolina Supreme Court, and took no action by September 19, 2009 to review the
distributions to class members or to make a post-award review of class counsel’s fee.

31. The class action was closed on September 19, 2009 by virtue of the March 19, 2009
Supreme Court order.

32. Since September 20, 2009, the Dorchester County trial court has had no jurisdiction
over the class action.

33. In 2012, Defendant Haller, acting on behalf of no client from the 2005 class action, as
all client claims had been resolved, but acting instead on behalf of himself and the Richter
defendants, filed a pleading in the closed Dorchester County class action case. The pleading
was not accompanied by any motion to reopen the closed class action case. As such, the
pleading ignored the March 19, 2009 order of the Supreme Court, which closed the class action
on September 19, 2009.

34. The Richter defendants continue to act as if the class action remains perpetually an
open matter, because they believed that their friend, the shopped-for class action judge, would
undertake their bidding in any respect. As to the 2012 motion filed by Defendant Haller, the
Richter defendants believed the shopped-for judge would ignore the order of the South
Carolina Supreme Court and issue additional rulings in the closed, 2005 class action, as
Defendant Haller requested.

35. On January 24, 2013, the Dorchester County trial judge who had presided over the
class action signed an order which stated, in its entirety, “I hereby recuse myself from hearing
any further matter on the above-captioned case.” The caption on that order was the first of the

cases which comprised the class action.
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36. Judge Goodstein had been asked to recuse herself by a motion in 2008. She recused
herself in 2013.

37. All defendants colluded in the 2005 class action so as to permit the Diocese
defendants, starting in 2009 and continuing into 2013, to maintain that the class action
precluded any and all claims for abuse, by preventing the Plaintiff from either participating in
the class action or being able to remove himself from the class action by opting out. Being
within the putative definition of the 2005 class action as the Defendants agreed to define the
class of sexual abuse victims, the Plaintiff ostensibly was formerly represented by, until he was
abandoned by, the Richter defendants, who served as class counsel.

38. Alternatively, and at minimum, the Richter defendants assumed fiduciary duties as to
the Plaintiff by defining the class, with the knowing cooperation of the Diocese defendants, so
as to ostensibly include the Plaintiff, and by making in that class definition no exception for
any person who had no recollection of his childhood sexual abuse by any person affiliated with
the Diocese defendants.

39. Each Defendant was aware that persons within the class definition of the 2005 class
action might have repressed memory. Despite that, the Richter defendants made no allowance
in the class action definitions for instances of repressed memory, and did so as part of their
collusion with the Diocese defendants to cause the Plaintiff special harm in the form of the
effort to preclude him from making any claim against the Diocese, particularly any claim
outside the class action. The representation of the Plaintiff by the Richter defendants in the
class action was inadequate, and failed to meet the standard of care applicable to an attorney
handling a class action case.

40. This action is not alleged as a class action. It involves as a Plaintiff a person who was,
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until he was abandoned by his class counsel, the Richter defendants, a putative member of (a) a
class as alleged in a state court class action, (b) a class settlement agreed to among defendants,
and (¢) a class approved by a state court.

41. But for the Richter defendants having breached the duties each of them owed to the
Plaintiff by abandoning the Plaintiff in the class action, done in agreement with and full
complicity with the other Defendants, the Plaintiff would have been protected from any
preclusive effect of the 2005 class action and the 2006 class action settlement.

Nature of Wrongdoing

42. Between 1965 and 1967, when John Doe 193 was between 12 and 14 years of age, he
was sexually abused by Michael Kaney.

43. The day after the sexual abuse, John Doe 193 reported the abuse to a nun who also
worked for the Diocese defendants. The nun’s response was to slap him. Without any
investigation, and to retaliate against the Plaintiff for telling the truth about Michael Kaney, the
nun admonished the Plaintiff not to be disrespectful, told him not to tell lies about priests (even
though he was telling the truth), and the nun called his parents to report, falsely, that John Doe
193 had lied about a priest. The call to his parents was made by the nun to further the
retaliation against the Plaintiff, and to get his parents to also discipline the Plaintiff.

44, In fact, John Doe 193 was reporting the truth, but he was made by the nun to apologize
to the priest who had molested him. By that method, Michael Kaney was given assurance by
the nun that he could continue to molest children without any effective oversight.

45. From that report the Diocese Defendants knew, or should have known, that Michael
Kaney was dangerous to children, and that the Plaintiff was sexually abused as a child by

Michael Kaney. The Diocese Defendants should have had a record that the abuse had been
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reported, unless the record has been destroyed as one of the Diocese Defendants’ systematic
methods for concealing sexual abuse.

46. This Complaint sets out various causes of action built around four different levels of
disregard for others and corruption. First, the disregard by the Diocese Defendants in
operating a system which actively disregarded and concealed the risks to children and families
for sexual assault of children by their priests and other employees, and which then actively, and
fraudulently, concealed the abuse that had happened and concealed the dangers to children the
Diocese Defendants solicited into danger. Second, corruption and collusion by lawyers to
manipulate three Charleston County cases, and later Dorchester County cases, to try to buy, in
exchange for a legal fee to class counsel, relief for the Diocese defendants in the form of a
layer of what was hoped, by those corrupt lawyers, would be protection for the Diocese from
civil lawsuits almost certain to keep coming over that abuse and the fraudulent concealment of
abuse by the Diocese defendants. Third, the corruption of particular lawyers who in serving as
class counsel assumed a duty to act for sexual abuse victims, including the Plaintiff, but who
then acted in a professionally negligent way, willfully and wantonly abandoning their client so
as to not jeopardize the large fee they had otherwise arranged to be paid by the Diocese
Defendants in exchange for their cooperation in trying to both limit relief to victims and protect
the Diocese Defendants from future cases, and from claims by this Plaintiff and other sexual
abuse victims. The danger to the Diocese Defendants of future cases was that future cases
might be brought by lawyers actually adverse to the Diocese Defendants, as opposed to the
lawyers who entered into the collusive class agreement with them. Fourth, overt
misrepresentations of fact by the lawyers and Diocese Defendants, to the court which approved

the 2006 class action settlement, and fraudulent concealment of that misrepresentation
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continuing to the present.

47. Class action counsel were so confident in their ability to manipulate the state court
judge they and counsel for the Diocese had selected and maneuvered the class cases before,
and in gaining the cooperation of the supposedly adverse Diocese Defendants that the Richter
defendants submitted blatantly false and inflated time records to justify their large fee without
objection to those false and inflated time records by the Diocese Defendants. In exchange for
class counsel’s cooperation to disadvantage all members of the class from making any claim
other than through the 2006 class settlement, which capped victim recovery to an acceptable
limit, the Diocese Defendants (a) agreed to take no position on whether the class should be
certified, (b) agreed not to mention that any of the time records submitted by the Richter
defendants were false, (c) agreed to state only the weakest and most vague argument that the
fee awarded should be the low end of the agreed range for the fee, (d) agreed to make no
objection to an unethical fixed fee for class counsel while class counsel simultaneously
obtained only variable compensation for class members, (e) agreed to make no objection to the
fee being awarded before any member of the class member was even identified, and before any
class member claimant had submitted a claim or was paid, (f) agreed to other procedural
manipulations, as set forth below, which violated South Carolina rules of court and South
Carolina law, and (g) agreed to seek no post-award fairness hearing under SCRCP 23.

48. In turn, the Richter Defendants agreed to assist the Diocese Defendants in overtly
misrepresented to the circuit court their proposed treatment for class members who did not
receive notice of the class action settlement, and once the court relied on that representation the
Richter defendants enabled the Diocese Defendants to ignore the representations that had been

made. Alternatively, if class counsel claims he was did not participate in the overt
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misrepresentations to the court by the Diocese Defendants, class counsel’s representation of the
class feel below the applicable standard of care in that class counsel failed to secure by order
those concessions supposedly made by the Diocese defendants. Class counsel failed to secure
those concessions by written order even though class counsel was fully aware the Diocese
Defendants are untrustworthy and would comply only with orders it could be compelled to
honor. Class counsel either was complicit in the misconduct of the Diocese Defendants or was
negligent in being outmaneuvered and hoodwinked by the Diocese Defendants.

49. The duplicity by the Diocese defendants was disclosed to this Plaintiff only after 2011,
when the Diocese asserted to his representative that the class action precluded him from any
relief even though he had no notice of the class action, and no recollection of his own sexual
abuse, at the time of the class action.

50. Of the four levels of wrongdoing alleged, the causes of action which apply hinge, in
part, on whether or not the Plaintiff is regarded as being bound by the res judicata effect of the
collusive class action to which the Diocese was party. As alleged more fully below, Plaintiff
ostensibly falls within a class defined in that action, but all of the Defendants were aware that
in adopting that class definition without exclusions for persons who had no memory of their
childhood abuse, claims by such persons might be compromised. Defendants colluded so as to
attempt to make any recovery by the Plaintiff impossible. All Defendants cooperated together
to better protect the Diocese by the way the class was defined, as well as the manner in which
notice was given, and the Defendants cooperated so as to actively mislead the court in seéking
approval for the limited notice that was proposed with the false promise by the Diocese, known
to have been false by the Richter defendants or acquiesced in by the Richter defendants, that

the Diocese would protect the interests of persons such as the Plaintiff who received no notice
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and who later made claims.

51. Until 2011 the Plaintiff had no information that the Defendants had cooperated to
make false promises to the class action court or that the Plaintiff’s interest had been
compromised by a collusive class action.

52. Until May 19, 2009, when the South Carolina Supreme Court ordered that the
proceedings in the 2005 class action be concluded by September 19, 2009, the Richter
defendants were charged with correcting the known deficiencies in the class definition and the
class action notice. The Richter defendants took no steps to correct either deficiency. Had
they done so it would have interfered with their collusion with the Diocese that was intended to
protect the Diocese and to obtain for the Richter defendants the fixed fee they had arranged to
obtain, at the expense of their client class members and the putative members of the class.

53. Similarly, until September 19, 2009, the date the South Carolina Supreme Court
ordered that the proceedings in the 2005 class action be concluded, the Diocese Defendants
were aware that various persons within the class would not recall the abuse and had received
no notice, but did nothing to clarify overt misrepresentations by the Diocese Defendants to the
court overseeing the class action about how the Diocese would treat absent members of the
class who received no notice.

54. As a person who reported abuse when he was a child, the Diocese Defendants each
knew, or should have known, about the Plaintiff and his abuse by Michael Kaney.

55. Until 2011, the Plaintiff was unaware of (a) any class settlement by the Diocese
Defendants, (b) that the Diocese Defendants claimed to have waived charitable immunity for
any person in the class definition, (¢) that the Diocese Defendants claimed to have waived the

statute of limitations for any person in the class definition. Plaintiff was unaware of any of
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those things because, by agreement of all Defendants, plaintiff got no notice of any of those
things, and had no opportunity to preserve his claim by opting out of the 2005 class action.

56. In its order approving the class action, the state court may have provided for absent
members of the class, such as the Plaintiff. However, beginning in 2009 the Diocese
Defendants began to contend the court’s order does not mean what it says, and starting in 2009
the Diocese Defendants began to argue that none of them has a duty to any absent class
member who is within the class definition but who received no notice of the class settlement or
the various waivers of defenses by the Diocese Defendants. In doing so the Diocese
Defendants perpetuate the fraud the Diocese Defendants intended to achieve in 2007 through
the class action and through cooperation with the Richter defendants.

57. Plaintiff is an absent member of a class who, by design among Defendants, received no
notice of the class action and had no opportunity to opt out of the collusive class action. As
such, Plaintiff should not be bound by any res judicata effect of the class action because the
procedure used did not adequately insure the protection of his interests. Not only was the
Plaintiff’s representation by the Richter defendants inadequate, and fell below the applicable
standard of care, and the state court order appears to contemplate that any person who failed to
get notice would not properly be bound by any res judicata effect, as set forth more fully
below. Any of those grounds is a sufficient basis to relieve the Plaintiff of the res judicata
effect of the class action.

58. Ifthe Diocese agrees, or the court finds, that the Plaintiff is not precluded by the class
action from bringing claims against the Diocese Defendants, either because the class action
court’s rulings leave room for persons not receiving notice, or due to inadequate representation

by class counsel, or because the Defendants in the class action were aware that not all class
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members would get notice of the class proceedings and the class action orders preserve the
Plaintiff’s Due Process rights and his claims, then the causes of action against the Richter
defendants who, for a fee, abandoned their client, and those who conspired against the Plaintiff
through the class action, are irrelevant because Plaintiff can make his claims against the
Diocese Defendants. However, if the court finds that the plaintiff is precluded for any reason
from pursuing his claims against the Diocese Defendants, including the res judicata effect of
the class action, charitable immunity (which the Diocese Defendants waived for those within
the class definition), or by the statute of limitations (which the Diocese Defendants waived for
those within the class definition), then the causes of action alleged against the Diocese
Defendants for sexual abuse are irrelevant, and claims are properly made against those who
conspired against the Plaintiff, as well as against the Richter defendants who failed to properly
represent the Plaintiff in the representation of the Plaintiff that the Richter defendants
undertook.

59. In March, 2009, the South Carolina Supreme Court ordered that all proceedings in the
class action be concluded by September 19, 2009. The class action is concluded.

60. In this action, no review is sought of the decisions of the state court in approving the
insufficient notice given to the class. No change is sought as to the class action. This action

seeks an interpretation as to the preclusive effect of the class action as applied to the Plaintiff.

For a First Cause of Action:
Negligence and Gross Negligence by Diocese Defendants

61. Allegations above are incorporated into this cause of action as if fully stated.

62. The defendant Bishop of Charleston employed Michael Kaney as a priest.
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63. In his capacity as priest, Michael Kaney was placed by the Diocese Defendants in a
position of trust and confidence, and had access to the Plaintiff and other children. In that
capacity, Michael Kaney sexually molested the Plaintiff and many other children.

64. Prior to the Plaintiff being molested, the Diocese Defendants became aware that
Michael Kaney was dangerous to children. After knowing he was dangerous, the Diocese
Defendants moved Michael Kaney from place to place within South Carolina, and thereby
facilitated his access to young people whom he could sexually molest. The Plaintiff was
molested after Kaney was known to be dangerous to children.

65. Alternatively, the Diocese Defendants operated various schools, activities, and
churches that were intended to, and did, attract children and families. The Diocese Défendants
encouraged people, including plaintiff and his parents, to use their facilities, and to attend the
various activities and functions offered on its premises. In making that invitation, the Diocese
Defendants assumed the duty to ensure that its premises were safe from reasonably foreseeable
dangers, and from known dangers such as Michael Kaney, by representing to the public, and to
the Plaintiff, nothing to the contrary. The Diocese Defendants particularly owed a duty to the
Plaintiff, who was a minor, and his Parents, who were charged with looking after his interests,
a greater degree of care because as a child the Plaintiff relied on the Diocese Defendants for his
safety within the Diocese, was unable to fully appreciate risks and danger and protect himself
from Michael Kaney. The Diocese Defendants falsely represented to its invitees, and their
parents or guardians, including the Plaintiff, that its facilities and its priests were safe, and that
persons would be would be protected from harm when using its facilities and when interacting
with its personnel.

66. After he was moved to Greenville, S.C., Michael Kaney molested the Plaintiff.

16

Record on Appeal - 2646



67. The Diocese defendants negligently supervised Michael Kaney. The Bishop of
Charleston was grossly negligent in supervising Michael Kaney. Moving Kaney without
proper warning to children and parents was grossly negligent. As a proximate result of the
negligence and gross negligence by the Diocese defendants, Plaintiff was sexually abused by
Michael Kaney and had no recollection of the sexual abuse until June, 2010.

68. The Diocese defendants were negligent in failing to warn the Plaintiff or his parents
about Michael Kaney. The Bishop of Charleston performed that duty in a grossly negligent
manner.

69. The Diocese Defendants knew, or should have known, that Michael Kaney was a
pedophile. Despite that knowledge, the Diocese Defendants, made no effort, or no competent
effort, to ascertain how many children Michael Kaney had molested, and no effort, or no
competent effort, to locate victims of Michael Kaney. If the Diocese Defendants did make
such an effort, those Defendants assumed the duty but performed it negligently. The
predecessors of Robert Baker and Rev. Monsignor Laughlin performed that duty in a grossly
negligent manner.

70. The Diocese Defendants’ failure to do so was negligent, and grossly negligent on
behalf of the presiding Bishop from the time of the Plaintiff’s abuse to the present, including
the gross negligence by Bishop Guglielmone, Bishop Baker, Rev. Monsignor Laughlin, and the
Bishops who preceded them.

71. As aresult of the negligence and gross negligence by the Diocese Defendants in failing
to either prevent abuse or identify abuse victims by its agent or employee Michael Kaney, the
problems for the Plaintiff were first caused, and then exacerbated, by the delay of the Diocese

Defendants in rectifying the abuse by Kaney.
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72. As set forth more fully below, the Diocese Defendants have for decades maintained a
policy and practice of engaging in fraudulent concealment when their agents and employees
are known to sexually abuse children. Those allegations are incorporated into this cause of
action as if fully set forth, and that fraudulent concealment by the Diocese Defendants, among
other things, accounts for the delay in this action being brought against the Diocese
Defendants. The most recent act of fraudulent concealment by the Diocese defendants as to
the Plaintiff was in 2011, discovered by the plaintiff only after it was made in 2011. This
action is brought within three years of that most recent act of fraudulent concealment, and
fraudulent conduct, by the Diocese defendants, and within three years of its discovery by the
Plaintiff.

73. The Plaintiff is entitled to actual and punitive damages as a result of the negligence of
the Diocese Defendants, and gross negligence of Bishops Guglielmone and Baker, and
Administrator Rev. Monsignor Laughlin, in failing to perform a proper review for Kaney’s

victims, or in performing that duty in a negligent manner.

For a Second Cause of Action:
Fraudulent Concealment by Diocese Defendants

74. Allegations above are incorporated into this cause of action as if fully set forth.

75. The Diocese Defendants have for decades maintained a policy and practice of
engaging in fraudulent concealment when their agents and employees sexually abuse children.

76. The Diocese Defendants each had a duty to discover and to disclose to Plaintiff or his
parents their knowledge that Michael Kaney was known to have a sexual interest in children.
That duty arises from (a) the preexisting fiduciary relationship between the Plaintiff and the

Diocese Defendants, which relationship the Diocese Defendants solicited; (b) from the parents
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of the Plaintiff having expressly reposed their trust and confidence in the Diocese Defendants
so as to entrust the Plaintiff into the presence of Michael Kaney, which placed the Plaintiff in a
vulnerable position with Michael Kaney. That position of trust and confidence was implicit
from those circumstances of Plaintiff being entrusted to the presence of Michael Kaney, as well
as from the nature of the dealings between the Plaintiff, his parents, and the Diocese
Defendants, who promoted to the Plaintiff’s parents that the Plaintiff should leave the Plaintiff
in the presence of Michael Kaney, (c) from the essential nature of the Diocese Defendants and
their inducement to the Plaintiff’s parents to have the Plaintiff participate in activities with
Michael Kaney as being beneficial to the Plaintiff, or at least not harmful to him, (d) from the
secrecy provisions in the Code of Canon Law and the 1962 document titled “Instruction,”
which charges the Diocese Defendants to discover, but then to maintain secrecy about, “other
persons solicited” by any person such as Michael Kaney, who commits the “unspeakable
crime” of sexually abusing a child, and (e) by the undertaking which the Diocese Defendants
assumed, negligently (and in the case of the individuals included in the designation of the
“Diocese Defendants,” grossly negligently), during 2005 - 2010, to locate victims such as the
Plaintiff.

77. The Plaintiff was sexually abused by Michael Kaney after 1962.

78. Concerning each of (a) the undisclosed dangers Michael Kaney represented to the
Plaintiff, and (b) assisting to repair the damage done to the Plaintiff by Michael Kaney, the
Diocese Defendants were obligated to the Plaintiff to engage with him or his parents on his
behalf in perfect good faith and with full disclosure.

79. Instead of full disclosure, the Diocese Defendants have operated with secrecy and

concealment of all aspects regarding sexual abuse by their agents and employees, including
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Michael Kaney. In its own operations, the Diocese required secrecy and concealment, and it
has enlisted its agents and employees to further conceal its knowledge of abuse so as to limit its
exposure for the Diocese defendants being held responsible for sexual abuse of children.

80. Specifically, the Diocese Defendants created a culture of secrecy that caused the nun to
whom the Plaintiff reported to immediately, and without investigation, dismiss and challenge
the Plaintiff, and to reject and humiliate him as a child for having reported his sexual abuse by
Kaney.

81. Administrative practices adopted by the Diocese Defendants under the Code of Canon
law established a practice of secrecy as to sexual abuse. All references to the Code of Canon
law refer to the Code of Canon law approved in 1983.

82. The Diocese Defendants established an archive (required by Canon 486 of the Code of
Canon law), accessible only by the Bishop of Charleston and chancellor of the Diocese of
Charleston (limited accessibility is required by Canon 487). Documents may not be removed
from the archive except for a brief time, and only by permission of either the Bishop of
Charleston or the moderator of the curia (required by Canon 488). Canon 489 requires that the
Diocese of Charleston was also to create for administrative purposes a Secret Archive. In that
Secret Archive Canon 489 requires that “documents are to be kept secret” and “protected most
securely.” Canon 489, Section 2 states: “Each year documents of criminal cases in matters of
morals, in which the accused parties have died or ten years have elapsed from the
condemnatory sentence, are to be destroyed. A brief summary of what occurred along with the
text of the definitive sentence is to be retained.”

83. The administrative practices for secrecy required by the Code of Canon law and the

“Instruction,” alleged below, are arbitrarily adopted administrative practices and are separate
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and apart from the religious practices protected by the First Amendment of the United States
Constitution.

84. Only the Bishop of Charleston is to have the key to the secret archive, and documents
are not to be removed from the archive (a restriction required by Canon 490). The Bishop of
Charleston was authorized to include in the secret archive any matter which can be regarded as
scandalous.

85. The administrative practices of the Diocese of Charleston is to consider topics of
sexual abuse to be scandalous, hence secretive.

86. Matters related to agents and employees of the Diocese of Charleston sexually abusing
children, including Michael Kaney’s sexual abuse of the Plaintiff and other children, were
regarded as scandalous, and were maintained in the Secret Archive.’

87. Matters related to agents and employees of the Diocese of Charleston sexually abusing
children, including Michael Kaney’s sexual abuse of children including Plaintiff when he was
a child, because they were regarded as scandalous, were maintained in the Secret Archive and
were destroyed as called for by the Code of Canon Law in the routine administrative practice
by the Diocese Defendants to destroy evidence of known criminal activity.

88. In 1962 the Diocese defendants expanded on the administrative secrecy required
concerning sexual abuse, publishing an “Instruction” which was to be stored in the Secret
Archive. (Required by the “Instruction,” at page 1). In the “Instruction,” matters involving
priests who “solicit or provoke” (“Instruction,” p. 1 § 1) a penitent “toward impure and obscene
matters” (“Instruction,” p. 1 § 1), “which is also silence” (“Instruction,” § 11) and deemed “a
secret of the Holy Office” (“Instruction,” p. 3 § 11), “under the penalty of excommunication”

(“Instruction,” p. 3  11). These are administrative practices related to secrecy, not to practices
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protected by the First Amendment. The accused, the accusers, and any witnesses are to be
given “The oath of keeping the secret.” (“Instruction,” p. 4 § 12. See also, “Instruction,” p. 5
23 and “Instruction,” p. 6  28).

89. Plaintiff fits within the meaning of “penitent” referred to in the “Instruction.”

90. The 1962 “Instruction” states that “the worst crime” is “any perpetrated by a cleric or
attempt [sic] with a person of his own sex.” “Instruction,” p. 15, § 71. “The worst crime” is
also defined as “any obscene, external act, gravely sinful, perpetrated in any way by a cleric or
attempted by him with youths of either sex.” “Instruction,” p. 16, § 73. These provisions are
analogous to civil and criminal law statutes which regulate conduct, not to practices included
within the First Amendment protections for religious observance.

91. Nothing about the Catholic faith requires that children be sexually abused or the sexual
abuse of children be concealed.

92. Michael Kaney was, and the Plaintiff is, male. The conduct by Michael Kaney towards
the Plaintiff qualified under the 1962 “Instruction” as “the worst crime.”

93. Among other things, the 1962 Instruction directs the Diocese Defendants to assume the
duty of locating “other persons solicited by the same confessor” (“Instruction,” p. 7 § 29). In
this instance, the “Instruction” calls for the Diocese Defendants to locate other persons
solicited by Michael Kaney for sexual contact. The “Instruction” at p. 9 § 37 also refers to an
“Instruction of the Holy Office, February 20, 1867,” in directing the manner of interrogation
for persons with information about solicitations or those solicited for sexual contact.

94. The Diocese Defendants assumed the administrative duty to locate victims as defined
in the 1962 “Instruction,” but the Diocese Defendants performed that duty in a grossly

negligent manner. The Diocese Defendants failed to locate the Plaintiff, failed to locate many
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other abuse victims, and made no competent inquiry to locate them. The Diocese Defendants
purposefully avoided making the type of inquiry that would have elicited discovery of the
Plaintiff. Among other things, the nun to whom the Plaintiff reported his abuse failed to make
a proper record of the abuse, or the record of it was discarded as scandalous.

95. The 1962 “Instruction” was approved as an administrative practice by the “Most Holy
Father John XXIII” on March 16, 1962, according to page 16 of the 1962 “Instruction.”

96. In the Appendix to the 1962 “Instruction” are set out the terms of the secrecy to be
observed for matters such as the sexual abuse of the Plaintiff. In essence, the oath provides for
absolute secrecy, under pain of excommunication. Only the Pope himself can lift the
obligation of secrecy, and it is a secrecy to be maintained “under whatever type of pretext,
even for the most urgent and most serious cause [even] [sic] for the purpose of a greater good,”
unless expressly approved “by the Supreme Pontiff,” according to page 17 of the 1962
“Instruction.” By this means the administrative practice of secrecy is encouraged, but even
backed by excommunication, the secrecy provisions of the administrative practices are
arbitrarily adopted administrative practices with no doctrinal significance to protected First
Amendment activities.

97. “Whatever type of pretext” overtly endorses lying to civil authority, even lying under
oath, to this or any other civil tribunal. No qualification is made in the 1962 “Instruction” for
complying with civil authority, and any interpretation otherwise is void as contrary to the law
of South Carolina.

98. Unless the Pope himself has specifically approved otherwise, administrative secrecy
was and is to be maintained not only by the Plaintiff, but also by every member of the Diocese

Defendants, and by even witnesses to sexual abuse. That administrative secrecy is to be made
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despite any law, court order, or oath which would otherwise require disclosure of sexual abuse.
Under the 1962 “Instruction,” the highest obligation, higher than any law, oath, or court order,
is to maintain the administrative practice of secrecy for the benefit of the Diocese Defendants,
and any pretext is to be used to maintain the secrecy. Accordingly, unless the Pope has
specifically instructed otherwise, the Diocese Defendants can all be expected to be obedient to
the administrative secrecy called for in the 1962 “Instruction,” to overtly misrepresent any
facts related to sexual abuse, and to overtly conceal documents related to sexual abuse. The
Diocese Defendants have, to date, done so.

99. The call for secrecy in the administrative practices derived from the 1962 “Instruction”
and the Code of Canon law constitutes spoliation of evidence, as well as fraudulent
concealment. Among the spoliation was evidence related to Michael Kaney’s known sexual
interest in children, and the sexual abuse of the Plaintiff he reported as a child.

100. Absolute secrecy more than sufficient to constitute fraudulent concealment was
maintained by the Diocese Defendants as to Michael Kaney’s sexual abuse of the Plaintiff.
Consistent with that obligation of secrecy, the Diocese Defendants made no effort to either
prevent sexual abuse of the Plaintiff, or to ascertain that the Plaintiff was a victim of the abuse
by Michael Kaney.

101. In 2006 the Diocese Defendants sought a new level of deception and
manipulation to limit the damage to the Diocese Defendants from its taking responsibility for
its history of sexual abuse, and to as much as possible to conceal, limit, and minimize the
extent of abuse, so as to minimize its financial accountability for its history of abuse and
concealment. The Diocese Defendants engaged with other Defendants to conspire to evade

accountability, as set forth below, and to try to prevent the Plaintiff from making any claim.
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The acts of civil conspiracy are incorporated into this cause of action as if fully stated, although
this cause of action relates to different damages than does the conspiracy cause of action. This
cause of action relates to the damages from the abuse itself, and the exacerbation caused by the
long delays in redressing and taking responsibility for the sexual abuse. The conspiracy cause
of action concerns the Plaintiff’s deliberate exclusion from the class, and preventing the
Plaintiff from being able to protect his claim, so hinges on the proper interpretation of the
orders in the class action, and whether the actions of the Richter defendants constituted merely
greed, fraud, and self-interest, as opposed to professional negligence, in excluding from the
class action, by design, the Plaintiff and many others who were within the class definition. If
there was professional negligence, then the acts of professional negligence predominate, and
the damages from the exclusion are properly paid by the Richter defendants. If the actions do
not rise to professional negligence, and the Richter defendants and Diocese Defendants were
merely corrupt, then the damages for the exclusion are properly shared among all Defendants
for their conspiratorial actions in excluding the Plaintiff by design. And if the Plaintiff is not
precluded from his claims against the Diocese Defendants by the res judicata effect of the class
action, and the Richter defendants were merely corrupt, then the Plaintiff requires no relief for
either professional negligence by the Richter defendants or conspiracy involving the Richter
defendants, and can seek relief against the Diocese Defendants.

102. This cause of action presumes that the plaintiff is not precluded in making this
claim by the 2005 collusive class action involving the Diocese Defendants, and can make his
claim for (a) lack of Due Process in those proceedings, (b) lack of competent representation

sufficient to bind this Plaintiff, (c) the collusive nature of the class settlement, or (d) because

by their terms the class action orders do not apply to the Plaintiff.
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103. The Plaintiff is entitled to actual and punitive damages as a result of the
fraudulent concealment of the Diocese Defendants in actively maintaining secrecy and thus
failing to perform a proper review for Kaney’s victims, including the Plaintiff, or in performing
that duty in a negligent manner.

For a Third Cause of Action:
Civil Conspiracy by All Defendants

104. Allegations above, other than claims for relief above, are incorporated into this
cause of action as if fully stated. This cause of action presumes the class action order is
interpreted to bind the Plaintiff to its res judicata effect, despite insufficient Due Process from
the collusive class action which was designed by all Defendants to limit the Plaintiff’s ability
to state his claim, so this cause of action presumes the Plaintiff is properly precluded from
bringing claims against the Diocese Defendants related to sexual abuse, and presumes that
class counsel was corrupt only to a degree insufficient to constitute professional negligence.

105. Defendants have conspired with others to injure the Plaintiff, and by those
actions have caused special damage to the Plaintiff.

106. As set forth below in detail, the Defendants have acted in concert in numerous
ways, which reflect the joint assent with minds to injure the Plaintiff, and Defendants have
taken overt acts to pursue the common design to injure the plaintiff.

107. Some actions that have been taken have been legal; other actions were legal
but violated professional standards in rules of court and South Carolina law; other actions were
false or fraudulent. The object of the conspiracy was to damage the Plaintiff by making sure
he and other putative class members could neither participate in the state court class action nor

opt out of it, and by those means could be prevented from bringing his own action.
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108. In exchange for a sufficient amount of money directed to corrupt lawyers as a
fee, the lawyers who purported to represent the Plaintiff, the Richter defendants, agreed to act

against the Plaintiff’s interests, and collaborated against the Plaintiff’s interest and in the

This cause of action presumes that class counsel was not merely professionally negligent, and
outmaneuvered by the Diocese Defendants, but actively collaborated with the Diocese
Defendants.

109. Specifically, in exchange for a sufficient amount of money as a fee, and the
agreement by the Diocese to be silent as to the fraudulent means used to justify that fee, the
lawyers who purported to represent the Plaintiff, the Richer defendants, agreed to abandon the
Plaintiff, and to define the class so as to include him despite being well aware of their being
adult individuals, such as the Plaintiff, who were sexually abused as children who as an adult
did not recall his childhood abuse. The Richter defendants defined the class action classes so
as to ostensibly include the Plaintiff, and created no exception for his known status.
Additionally, the Richter defendants purported to secure benefits for the Plaintiff but then
failed to secure those benefits by written order. This cause of action presumes that those acts
were not professionally negligent actions but conscious undertakings by the Richter defendants
to disadvantage the Plaintiff from making a claim against the Diocese, so as to not jeopardize
the fee the Richter defendants made as the highest priority of the 2006 class action settlement.

110. By purporting to undertake his representation in how the class was defined, but
make no provision for the Plaintiff, the Richter defendants breached a duty to the Plaintiff that

the Richter defendants assumed, either through the attorney-client relationship or the fiduciary
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duty assumed by class counsel when he elects to bring a class action and defined a class so as
to include the Plaintiff.

111. The Richter defendants have publicly denied undertaking any duty to absent
members of the classes they defined, reflecting either their degree of professional ignorance of
the obligations of class counsel or their intention to align with the interests of the Diocese, or
both. This cause of action assumes not the professional negligence of the Richter defendants
but the intention of the Richter defendants to align themselves with the interest of the Diocese
Defendants as the quid pro quo for the Diocese Defendants collaborating by silence on their fee
as class counsel.

112. The Richter defendants elected to abandon their putative class member clients
who had repressed memory of their childhood abuse so as to prevent the Plaintiff, and others
similarly situated, from being able to act when their memories were recovered by making
claims against the Diocese Defendants. As the class allegations acknowledged, the number of
victims of priest sexual abuse “may exceed the hundreds,” an allegation in both the John Doe
#53 Complaint in 05-CP-10-4913 at § 36, filed in Charleston County, and in the identical John
Doe #53 Complaint redundantly filed in Dorchester County as case 06-CP-18-1636.

113. If “too many” of those hundreds of victims participated in the class action,
including the Plaintiff, the Richter defendants would jeopardize the large fee the Diocese
Defendants had agreed to enable them to get, and if the 2006 class settlement was jeopardized
the Diocese Defendants might not get the ostensible protection from future suits it was
colluding with the Richter defendants to obtain at the lowest possible cost. Consequently,
defining the class so as to ostensibly include the Plaintiff without securing any benefit for him

was either professional negligence or intentional conduct by the Richter defendants to defeat
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the Plaintiff’s ability to make a claim against the Diocese. As noted, this cause of action
presumes that the Richter defendants were not professionally negligent but intentionally acted
with the Diocese Defendants to limit the Plaintiff’s ability to claim against the Diocese
Defendants, with whom the Richter defendants shared an illicit interest in defeating the
Plaintiff’s potential claims.

114. For the Richter defendants, both their class counsel fee, and the interests of the
Diocese Defendants, were more important to them than were the interests of their absent
putative class member clients such as the Plaintiff.

115. In exchange for the Richter defendants abandoning the Plaintiff and all of their
other putative class member clients who as adults had no memory of childhood sexual abuse,
the Diocese defendants agreed with the Richter defendants to (a) maneuver, in violation of
SCRCP 23 and other professional standards, the class action away from Charleston County
judges that might exert independent scrutiny of the proposed class action settlement under
SCRCP 23, (b) agreed to take no position on class certification, (c) agreed to make only the
weakest possible argument about the fee sought by the Richter defendants, (d) agreed to remain
silent about the overtly fraudulent time records which the Richter defendants used to support
their fee request, (e) agreed to the unethical conduct of a settlement which established a fixed
fee amount for class counsel while simultaneously establishing a variable, common fund
recovery for the class, (f) agreed to have that fixed fee paid to claés counsel before any class
member had been identified and before any class member’s claim was known, (g) acquiesced
in the unethical conduct of the Richter defendants abandoning all class members who as adults
did not recall their childhood sexual abuse, and (h) agreed to maneuver, in violation of SCRCP

23 and other professional standards, the class action away from those Charleston County
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judges that might exert independent scrutiny of the class action, to a state court judge in
Dorchester County known to have extensive social and professional ties to the Richter
defendants, in the aspiration and expectation that a more pliable oversight would be received
for the class settlement from that judge.

116. In the 2006 class settlement the Diocese Defendants undertook a duty to the
classes as identified, including the Plaintiff to identify abuse victims, such as the Plaintiff, who
had reported his sexual abuse to a nun. To get approval of the class settlement, the Diocese
Defendants circumvented the requirements of SCRCP 23 so as to dismiss, without court
approval, action 05-CP-10-4913 and other Charleston County actions, so as to collaborate with
the Richter defendants to judge-shop, and move approval and management oversight of the
class settlement to the hand-picked judge in Dorchester County. In circumventing the
requirement in SCRCP 23 to get approval for a class settlement in Charleston County, and in
judge-shopping to pick their desired Dorchester County judge, the Defendants violated judicial
norms and rules as well as professional standards. The Diocese Defendants cooperated with
the Richter defendants by accepting service of a Dorchester County complaint alleging a class,
which Dorchester County complaint duplicated, word for word, an existing Charleston County
complaint alleging a class, resulting in the identical class action case pending simultaneously in
circuit court in both Charleston County and Dorchester County. As the Dorchester County
version of the class action had already been settled before filing through the 2006 class
settlement, the Dorchester County filing was done as the means of judge-shopping for the
desired Dorchester County judge. The Diocese Defendants also agreed to remain silent about
the duplicative class action so as to enable the Richter defendants to submit false information

to the Dorchester County court.
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Details of the Civil Conspiracy Among Defendants

117. In 2003, the Richter defendants were associated by one or more lawyers to
assist in representing a victim of sexual abuse in a claim to be asserted against, inter alia, The
Diocese Defendants.

118. The Richter defendants represented at least one victim of sexual abuse from the
time they were associated throughout the remainder of 2003 and all of 2004.

119. In May 2005, the Richter defendants filed for an individual abuse victim an
action in the Charleston County Court of Common Pleas styled John Doe #66 v. The Bishop of
Charleston, et al., 05-CP-10-2053. No complaint is made against the other attorneys who
signed that complaint along with the Richter defendants.

120. That John Doe 66 complaint made no class action allegations.

121. In August 2005, the Richter defendants filed another individual action in the
Charleston County Court of Common Pleas, styled John Doe #66A4 v. The Bishop of
Charleston, et al., 05-CP-10-3293. No complaint is made against the other attorneys who

signed that complaint along with the Richter defendants.

122. The John Doe 66A complaint made no class action allegations.

123. In October 2005, the Richter defendants met personally with then-Bishop
Baker.

124. As a result of that meeting, in December, 2005, the Richter defendants filed a

class action complaint in the Charleston County Court of Common Pleas, styled John Doe #53
individually and as a representative of a class of other persons similarly situated as victims of

priest sex abuse in South Carolina v. The Bishop of Charleston, et al., 05-CP-10-4193. No
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complaint is made against the other attorneys who signed that complaint along with the Richter
defendants.

125. In February 2009 the Diocese Defendants published to the public through their
press spokesman the lie that the Charleston County John Doe 53 complaint was one of three
individual cases filed in Charleston, as opposed to it being a complaint which alleged a class
action. The representation that it was an individual suit was a lie by the Diocese Defendants in
furtherance of the routine and consistent practice by the Diocese Defendants to engage in
fraudulent concealment of sexual abuse matters, and to further the agreement among
defendants to cause harm to the Plaintiff.

126. Rule 23(d)(1) SCRCP requires “as soon as practicable, after the
commencement of an action brought as a class action, the court shall determine by order
whether it is to be so maintained.”

127. From December 2005 until June 2006, neither the Richter defendants, as class
counsel, nor the Diocese Defendants, as a defendant in a case alleging a class, made any effort
to seek class certification for the class alleged in the December class action complaint in
Charleston County. In that time the public records show there were no motion hearings held in
any of the three cases mentioned above. When the Charleston County court attempted to
schedule pending motions, and sent out hearing notices, the Defendants collaborated to ask that
the motions be continued rather than heard.

128. In June 2006, the Defendants met in a mediation conference. At that time, no
class action had been certified, and no class was alleged for spouses or parents of sexual abuse

victims.
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129. At that mediation conference, which took place over two days, the Defendants
purported to settle all claims of all class members in two classes, as the classes were defined by
the 2006 class settlement agreement of the parties.

130, Ostensibly included in the classes as defined in the mediation was the Plaintiff.
By defining the classes so as to ostensibly include the Plaintiff, and by purporting to settle his
claim, the Richter defendants assumed professional obligations to him, including fiduciary
duties towards him, and created a constructive attorney-client relationship, if not an actual
attorney-client relationship, with the Plaintiff.

131. The agreement reached in that mediation is attachment A to this complaint,
redacted as to client identities. Its terms are incorporated into this complaint pursuant to
SCRCP 10(c). By its terms the 2006 class settlement agreement purports to settle the three
cases then pending in Charleston County Circuit Court, numbers 05-CP-10-2053, 05-CP-10-
3293, and the case alleging a class action, 05-CP-10-4913. The settlement purports to include
the Plaintiff through the class definitions making no exception for his repressed memory. The
Defendants intended to include the Plaintiff in the class definition.

132. A typewritten agreement was drawn from the handwritten principles agreed to
in the 2006 class settlement reached during a mediation of the Charleston cases.

133. The typewritten version of the 2006 class settlement agreement was approved
by The Holy See (also known as The Vatican) in January 2007.

134. The 2006 class settlement agreement was funded by approval of The Holy See
(also known as The Vatican).

135. As reflected in the attached handwritten version of the 2006 class settlement

agreement, the Defendants agreed that the individual plaintiffs in the pending actions filed in
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Charleston County and the purported class representative from the Charleston case which
alleged a class, would split $460,000 to settle their claims, whether or not the class settlement
was approved. If no class was approved by the Court, the Diocese Defendants would pay only
$460,000 to resolve the pending Charleston cases, which were the only cases then pending.

136. Claims of absent class members were proposed to be resolved on terms
materially different than the terms which the purported class representative or representatives
received. Instead of a cash payment the same, or similar to, what the purported class
representative or representatives were to receive, absent class members were to be required to
first relinquish their right to bring suit and then and only then submit their claims to an
arbitrator who would decide with finality how much, if anything, they might receive from the
defined maximum amount available for all such claims, minus the fee for class counsel. Class
members had to relinquish all rights for review to qualify for the arbitration, which was
binding arbitration.

137. As alleged below, not fewer than seven devices were chosen by overt agreement
among the Defendants to further the conspiracy against this Plaintiff, along with other absent
putative members of the classes, from being included in any recovery for the class, to limit the
class recovery from being “too much,” and to prevent this Plaintiff from later being able to
make a claim for his childhood sexual abuse.

138. If the 2006 class settlement included “too many” claimants, under the 2006
class settlement agreement the Diocese Defendants would be entitled to withdraw from the
agreement. Class counsel would jeopardize his class counsel fee if there were “too many”
claimants and the Diocese Defendants withdrew. The Diocese Defendants wanted the 2006

class settlement agreement to be approved so they could later argue, as they in fact have
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argued, and have argued specifically as to this Plaintiff, John Doe 1993, that despite his lack of
recollection of his childhood sexual abuse until after 2006, that no other sexual abuse claims
for sexual abuse prior to 2006 could be made against the Diocese Defendants if those claims
were brought after the 2006 class settlement approval.

139. The Diocese Defendants knew that the 2006 class settlement agreement had
been negotiated and reached with an “adverse” attorney deeply enmeshed with the Diocese and
willing to compromise sexual abuse claims for far less than he would compromise a similar
claim against a different Diocese for his repressed memory client. The Richter defendants
wanted to assure themselves of a large fee in the class action without jeopardizing that fee by
getting too many class claimants against class counsel Richter’s own Diocese and these
Diocese Defendants. So all Defendants conspired to create methods to be able to limit the
number of class members who could make claims under the 2006 class settlement agreement,
to limit the amount those class member claimants would recover, and to protect the Diocese
Defendants from any future claims, even for those childhood abuse victims prior to 2006 who
repressed memories of their sexual abuse until after the 2006 class settlement was concluded.
Doing so established a low bar for recovery for abuse victims, and permitted procedural
manipulations of the class suit and class settlement approval process.

Conspiracy Technique One: Judge-Shopping to Pick the Judge

140. The first technique used by the Defendants to limit the class recovery was for
the Defendants to agree to maneuver the 2006 class settlement agreement from the Charleston
class action to be presided over not by any judge in Charleston County, where the putative
class case was filed and the class case settlement was reached, but to “shop” for a judge they

selected to make those determinations. An independent judge in Charleston County was not
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desired to make those determinations. A judge more likely to overlook court rules and accept
fraudulent filings was desired.

141. Instead of complying with SCRCP 23, and submitting the attached 2006 class
1 judge in Charleston County for approval under SCRCP 23, the
Defendants agreed to cooperate so as to have the Richter defendants file, and the Diocese
Defendants accept seérvice of, newly filed class action cases in Dorchester County. The Richter
defendants filed on August 15, 2006 in Dorchester County cases 06-CP-18-1310 and 06-CP-
18-1311. After those two cases were filed the Charleston class action case, John Doe #53
individually and as a representative of a class of other persons similarly situated as victims of
priest sex abuse in South Carolina v. The Bishop of Charleston, et al., 05-CP-10-4193, was
redundantly re-filed in Dorchester County on October 6, 2006, with the same caption (other
than the changed county name from “Charleston” to “Dorchester” and the case being assigned
the different case number for Dorchester County of 06-CP-18-1636), and with the identical
allegations. The John Doe #53 class action case from Charleston County was redundantly filed
in Dorchester County so as to be pending in the circuit courts of two counties at the same time,
duplicating in Dorchester County the pending and already settled Charleston class action, to
attempt to place all of the settled Charleston cases within the scope of the duplicate cases in
Dorchester County, and as the means to avoid independent judges in Charleston County and to
shop for the desired judge in Dorchester County.

142. This procedural maneuver agreed to among the Defendants was done to judge-
shop, to obtain the desired judge. The technique has no other purpose, and had no legitimate

purpose when it was used in 2006.
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143. Filing duplicative class actions to have the same case pending simultaneously in
two different venues is inherently abusive conduct, as is cooperating to accept service of
duplicative class actions filed in two different venues. Such conduct violates professional
standards and breaches an independent duty to the court and to the Plaintiff, ostensibly
included in each of the duplicative complaints through the class definition used in each of those
complaints. The Plaintiff was deprived of Due Process through the conduct of the Defendants.

144, When case 2005-CP-10-4913 was redundantly re-filed in Dorchester County as
case 2006-CP-18-1636, all of the Charleston cases were still pending, and all were included
within the 2006 class settlement agreement.

145. Once Charleston case 2005-CP-10-4913 was redundantly re-filed in Dorchester
County as case 2006-CP-18-1636, the John Doe 53 class action was, by agreement among the
Defendants, simultaneously pending in two separate counties.

146. Dorchester County was chosen by agreement of the Defendants so as to “judge
shop” for a particular state court judge whose long social and professional ties with the Richter
defendants was expected to produce a pliable oversight of any questionable elements of the
class action, including class certification, class notice, attorneys fees, any pre-award fairness
hearing, and any post-award fairness hearing. The shopped-for judge was expected to tolerate
factual misrepresentations and fraudulent filings by the Defendants, an expectation that was
rewarded when fraudulent filings were made, by agreement among the Defendants, and the
pliable, shopped-for judge took no action concerning those fraudulent filings, either before the
fraudulent nature of those filings was explicitly disclosed or after the fraudulent nature of those

filings was disclosed.
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147. The Defendants all agreed with this strategy of seeking a pliable state court
judge, and consented to the “judge shopping” so as to avoid having to submit the class
allegations, and proposed class action settlement, for approval by any judge in Charleston
County. The Defendants feared completely objective judicial oversight by any of the judges in
Charleston County.

148. Once Charleston action 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as case 2006-CP-18-1636, the defendants sought to have, and succeeded in
having, the shopped-for judge designate the cases as complex, and assign the cases to the
shopped-for judge. That designation was improper under the rules at the time, as set forth in
more detail below, as Defendants joined together to misrepresent facts to the shopped-for judge
in order to obtain complex case designation. Alternatively, the shopped-for judge was
informed of the false representations of fact when the request for complex case status was
made, and the shopped-for judge agreed to permit the false representations of fact.

149. Getting the complex case designation, and the judicial assignment with the
shopped-for judge, meant that only that shopped-for judge would hear matters involving the
2006 class settlement. If the same request had been made and granted in Charleston, only a
single judge would have presided over all aspects of the settlement. But the Defendants feared
that any Charleston judge would exert independent oversight of the 2006 class settlement, and
Defendants sought to avoid independent oversight.

150. Other than to shop for a particular judge, there was no legitimate reason to

redundantly file case 2005-CP-10-4913 as case 2006-CP-18-1636.
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151. As soon as the shopped-for judge assigned the Dorchester actions to herself, the
Defendants submitted consent orders of dismissal to the administrative judge for Charleston
County.

152. No motion was filed in Charleston to approve the 2006 class settlement reached in the
Charleston cases. All Defendants consented to not filing such a motion.

153. SCRCP 23 was not complied with as to the 2006 class settlement reached in the
Charleston class action. All Defendants consented to not complying with SCRCP 23 in
Charleston County, and all Defendants consented to seeking SCRCP 23 oversight only from
the shopped-for judge in Dorchester County.

154. By agreement among the Defendants, no notice was given to class members of the
dismissal of the Charleston class cases. Nor was any notice given to the Charleston County
judge that the parties sought a voluntary dismissal without prejudice of any case that alleged a
class.

Conspiracy Technique Two: Using Complex Case designation Improperly.

155. In October 2006, the Defendants sought complex case designation of the Dorchester
County class action cases.

156. At that time, the Charleston cases were still pending.

157. The July 26, 2006 order of the South Carolina Supreme Court which at that time
enabled complex case designation, approved of a particular form for use with motions to seek
complex case designation. Among other things, that motion required the Defendants to
represent that certain facts applied to the action for which complex case status was sought. The
form states:

We certify that we have made a good faith effort to settle this case and thus far
have been unable to do so. We realize that if this case should be settled after
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being called for trial, we will be performing a disservice to other counsel who
have cases following this case on the active trial roster, and we will endeavor to
settle this case, if at all, before this date.

158. At that time, the Charleston cases were still pending, and a class settlement had been
reached in those cases which, if approved, would resolve all cases.

159. By agreement among the Defendants, no notice was given to class members of the
dismissal of the Charleston class cases.

160. By agreement among the Defendants, no notice was given to the Administrative
judge for Charleston County, judge Jefferson, that when the Defendants sought a voluntary
dismissal without prejudice of the pending Charleston County cases that one of those cases
alleged a class.

161. Defendants falsely represented to the shopped-for judge in Dorchester County that no
settlement had been reached at the time the Defendants sought complex case designation.
Alternatively, the Defendants disclosed to the shopped-for judge that they fraudulently sought
complex case designation, under a false representation of facts, and the shopped-for judge
agreed to overlook the false application. As a second alternative, Defendants solicited, and
obtained, the shopped-for judge’s consent to ignore the Supreme Court’s requirements for
complex case status.

162. Complex case status was approved, despite a settlement having been reached before
the first Dorchester County case had been filed.

Conspiracy Technique Three: Agreeing to an unethical attorney’s fee for class counsel.

163. The 2006 class action settlement reached in the Charleston class action cases included

simultaneous negotiation of a common fund, and variable, recovery for the class and a fixed
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fee amount for class counsel, with the fee to class counsel be paid prior to the claims period
and to take priority over recovery to the class member claims.

164. As set forth in the affidavit of Michael Virzi, attachment B to this complaint and
incorporated pursuant to SCRCP 10(c), it was unethical for the Richter defendants to
simultaneously negotiate a common fund and variable recovery for the class and a fixed fee
amount for class counsel paid before the claims period. It was improper for the Diocese
Defendants to agree to it. Plaintiff at no time consented to the Richter defendants negotiating
such a settlement, and it was not disclosed to him.

165. At page 13, paragraph 6B, in the typed version of the 2006 class settlement, class
counsel’s fee is provided as a fixed amount that would be set between a high and low figure set
forth in the document, but class member recoveries would be reduced pro rata “in the event
that the total due exceeds the amounts provided” by the Diocese.

166. Representation of the Plaintiff by the Richter defendants in proposing an unethical fee
was inadequate, and did not comply with applicable professional standards. Alternatively, that
representation breached a fiduciary duty to the Plaintiff.

167. The fee provision in the class settlement assured the Diocese of getting maximum
protection from the res judicata effect of the class action settlement within the financial limits
the Diocese Defendants and the Holy See were willing to pay, in exchange for an unethical
fixed fee for the Richter defendants, paid before the number of class members was known, paid
before any class member could make a claim, and paid before any class member could be or
would be paid.

168. The Richter defendants sacrificed the interests of absent putative class members, such

as the Plaintiff, in exchange for the fixed fee they negotiated for themselves. The Diocese
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Defendants agreed to that class counsel fee as the price of obtaining the illicit cooperation of

the Richter defendants in structuring the 2006 class settlement resolution that provided only a
fraction of the relief the Richter defendants would agree to accept in a case against a Diocese

other than Richter’s own Diocese, the Diocese Defendants.

Conspiracy Technique Four: Disclosing to the Class neither the Settlement terms for the
Class Representatives nor the Settlement for Persons who Opted Out of the Class

169.  The fourth technique to conspire against the Plaintiff was to make no disclosure to
him, or other class members, of either the superior settlement terms agreed to by the Diocese
Defendants with the individuals who were the class representatives, or the superior settlement
terms reached with the individuals who opted out of the class settlement.

170. The Defendants have all taken the position that the agreement with those persons
who opted out of the class action was part of the class action. As part of the class action, the
Defendants should have informed class members of those terms as an option to the class
recovery.

171.  Neither the class representatives nor the opt-out abuse victims had to submit their
claims to binding arbitration. Their claims were given specific dollar amounts prior to their
having to relinquish their right to maintain their respective claim. Each knew precisely what
their recovery would be before consenting to resolve his or her claim.

172.  In addition, the terms for the opt-out abuse victims exceeded the low bar of
recovery the Richter defendants agreed to set for class member recoveries, to further protect
Richter’s own Diocese. The opt-out victims received more than was received by any
comparable abuse victim who stayed in to participate in the 2006 class settlement. In addition
to the fee approved by the Court, the Richter defendants charged class members who

participated in the 2006 class settlement an additional fee to go through the arbitration
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mechanism of the 2006 class settlement. The court approved fixed fee was not disclosed to
participating class members, was not reviewed by the shopped-for judge as part of the pre-
award fairness hearing, and was not reviewed in any post-award fairness hearing because no
post-award fairness hearing was held. The shopped-for judge agreed to not have any post-
award fairness hearing so as to not jeopardize class counsel’s fee recovery in the 2006 class
settlement.

173.  No notice was given to any class member, including the Plaintiff, about the terms of
the opt-out settlements. Had the Plaintiff begun to recover the memories of his childhood
abuse, and had the Plaintiff been given notice of the terms available for the class, and the terms
negotiated by the opt-out abuse victims, and the terms applicable to the class representatives,
he could have exercised a choice to receive one or the other recoveries or to opt out and
preserve his claim against the Diocese Defendants. The Plaintiff was abandoned by his
attorneys, the Richter defendants, with the collaboration of the Diocese Defendants.
Alternatively, the fiduciary duties assumed by class counsel to the Plaintiff, by Defendants
agreeing to define the class so as to ostensibly include the Plaintiff, were breached by all
Defendants in this action when they agreed to define the class in a way that did not exclude
those who by 2006 had not recalled their own childhood sexual abuse. As alleged below, the
abandonment by the Plaintiff was professional negligence by the Richter defendants, who had
assumed the duty of representing the classes of persons that included the Plaintiff, or was a
breach of the fiduciary duty assumed by the Richter defendants towards the Plaintiff. In this
cause of action those duties were consciously abandoned in cooperation with the Diocese

Defendants so as to not interfere (from class counsel’s perspective) with the fee class counsel
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obtained, and so as to not interfere (from the perspective of the Diocese Defendants) with the
protection the 2006 class settlement enabled them to assert.

Conspiracy Technique Five: Setting the Arbitration Structure So As to Create A Means
of Limiting Total Recovery for Compensating Victims

174. In the “General Terms of Settlement” agreed to in the 2006 class settlement of the
Charleston class action case, there are seven essential terms of the settlement agreement.

175. The first general term in the 2006 class settlement was that there would be two
classes for the settlement. “Actual victims of Diocese abuse,” and “Spousal &/or parent claims
deriving from victims abused.”

176. The second general term in the 2006 class settlement was to provide a $12 million
settlement fund without risk that the fund would under any circumstances be exceeded. The
effect of that provision was to compromise the interests of sexual abuse victims, to prevent the
Diocese from being unable to withdraw from the settlement, and to protect the Diocese
Defendants by depressing or eliminating any other recovery for any other potential claimant,
such as the Plaintiff.

177. The third general term in the 2006 class settlement was “Details of claims process in
settlement class action shall be developed and include a payment matrix based on nature and
severity of claims.”

178. The fourth term in the 2006 class settlement was that the court would be asked to
approve a fixed fee for class counsel “between $950,000 & $2.5 million.”

179. The fifth general term in the 2006 class settlement was to establish that four
individuals would allocate among themselves $460,000.

180. The sixth general term in the 2006 class settlement was that the four individuals

would be paid whether or not the court approved a class settlement.
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181. The seventh general term in the 2006 class settlement was that the seven terms are an
offer from the Diocese and “shall be acted upon with reasonable promptness” by the four
individuals who would allocate $460,000 among them.

182. The four individuals referred to in the 2006 class settlement agreement accepted the
offer from the Diocese, and allocated among themselves $460,000. None of those individuals
received more than $160,000. It is not yet known what portion was allocated to legal fee for
class counsel.

183. Once those individuals accepted the offer, their claims were resolved. Their
resolution did not depend on court approval of the class. Their claims were resolved upon
gcceptance, in 2006.

184. On information and belief, those four individuals accepted that offer shortly after the
June 14, 2006 mediation. At least one of them had accepted it by June 16, 2006.

185. The two classes preliminarily certified in an order signed January 19, 2007, excluded
persons who have “previously had any similar claim adjudicated, resolved, or released.”

186. After June, 2006, those individuals who purportedly represented the classes in the
2006 class settlement, whose claims had been “resolved” in 2006, did not in 2007 qualify as
members of the class, and thus could not qualify as class representatives for any case filed after
June, 2006 or after class approval in 2007. Nevertheless, by cooperation and agreement among
the Defendants they were falsely designated as class representatives in subsequent Dorchester
County cases, falsely put forth as class representatives, and approved as class representatives
even though they did not meet the definition of the class.

187. In addition to not meeting the class definition, the class representatives received a

different settlement than did class members, and excluded themselves from the arbitration
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process later articulated for the class members. In doing so they were guided by the Richter
defendants as class counsel.

188. In the handwritten version of the 2006 class settlement, when the parties reserved
details for later specificity (“Details of claims process in settlement class action shall be
developed and include a payment matrix based on nature and severity of claims™), those details
were reserved so the Defendants could work backwards from the settlement fund, minus class
counsel’s fixed fee, to enable adjustments to be made to the notice to the class and the recovery
to the class members, so the recovery to class members would not be “too much.” Neither the
fee for the Richter defendants nor the finality desired by the Diocese Defendants would be
jeopardized by having “too many” sexual abuse victims served by the 2006 class settlement
agreement.

189. The structure of the notice and the arbitration process for the class was devised
working backwards from the desired end result to limit claims of the class, because the highest
priority of the Richter defendants, ahead of the interests of their clients or ostensible class
members such as the Plaintiff, was to preserve class counsel’s fixed fee and to get payment of
class counsel’s fixed fee. That is why the fee is fixed, and why the fixed fee takes priority over
the recoveries of the class members who participate in making claims under the 2006 class
settlement agreement. The highest priority of the Diocese Defendants, after their willingness
to pay class counsel’s fixed fee, was to either exclude persons such as Plaintiff, or to try to
limit as best they could the possibility of any future recovery to persons such as Plaintiff, so
that within the relatively modest limits of the class settlement fund proposed, which resolved
claims for a fraction of the cost of similar claims by the same counsel against another Diocese,

the Diocese could argue a res judicata benefit from the 2006 class settlement without having to
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pay meaningful relief to class members, but paying a sufficient amount so as to get the class
approved. That is arﬁong the reasons that all Defendants wanted class counsel’s fee to be fixed
but the recovery to the class to be variable, for notice to be designed to not inform all persons
within the class definitions of the settlement itself, and for persons who did not in 2006 recall
their childhood abuse to be included in the class definitions despite their lack of recollection in
2006.

190. The Diocese Defendants knew in 2006 that repressed memory claims had a different
timetable for recovery than cases without repressed memory. The Diocese Defendants also
knew, or should have known, that the systematic administrative practices of deceit and
deception about sexual abuse practiced by the Diocese Defendants exposed the Diocese to
fraudulent concealment claims which its traditional defenses of charitable immunity and statute
of limitations defenses could not necessarily defeat.

191. The Diocese Defendants knew that juries in Charleston County had placed a high
value on the intangible nature of sexual abuse claims.

192. To try to limit future sexual abuse claims, the Diocese Defendants elected to consent
to the 2006 class settlement, hoping that settlement would define a class so as to alter enable
them to argue to exclude the Plaintiff by means of res judicata. In that manner the Diocese
Defendants could achieve a possible protection for the Diocese at a fraction of the cost of a
proper settlement with all sexual abuse victims. The Diocese Defendants realized they could
capitalize on the close ties to the Diocese Defendants of the Richter defendants, and the
willingness of the Richter defendants to sacrifice, for a fee, the interests of this Plaintiff, and to

enabled the Diocese Defendants to try to minimize recoveries to all sexual abuse victims yet

still get a class approved.
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193. All Defendants needed to avoid meaningful court oversight of the 2006 class
settlement to achieve their collective goals of limiting the interests of absent members of the
class, so all Defendants agreed to “judge shop” to avoid oversight by any Charleston judge, and
to obtain a lax oversight by the shopped-for judge they desired.

194. When the Defendants realized that “too many” victims, such as the Plaintiff, might
come forward, either within in the class action or later in time outside of the class action, they
changed, by agreement, the notice to the class proposed to the shopped-for judge, to limit how
many victims might participate, and created the arbitration process to limit relief available to
those who did participate. Neither the limited notice nor the arbitration process was provided
in the essential terms of the June 2006 settlement attached to this complaint.

195. The Defendants also agreed to misrepresent to the shopped-for judge, but to not
submit in written form, a proposal to address persons, such as the Plaintiff, who were absent
members of the class because they got no notice or, in the instance of this Plaintiff, because he
got no notice and because in 2006 he had no begun to recover the memories of his childhood
sexual abuse. The Defendants represented to the shopped-for judge that relief would be
offered to the Plaintiff and others, when in fact the Defendants had no intention of providing
relief to the Plaintiff or others.

196. Relying on the Diocese defendants to identify victims was another means of
eliminating claimants such as the Plaintiff. All Defendants took deliberate action to permit
victims to be identified by the Diocese Defendants, rather than insisting on giving meaningful
notice to putative class members, or to provide for those who in 2006 had not recalled their

childhood sexual abuse. Doing so was also negligence by the Defendants, but this cause of
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action presumes that the conduct was intentional, so as to exclude the possibility of this
Plaintiff being able to make a claim for his childhood sexual abuse.

197. Paying class counsel his fixed fee before any notice to the class, before any class
claimant had been identified, and before any claims had been submitted, was another way of
limiting the recovery to the class.

198. By design of all Defendants, the class had no opportunity for input or comment on the
proposed fixed fee, to be paid ahead of all class claims, as the fixed fee was approved without
notice to the class and before the class members were known.

199. No Defendants disclosed that the Richter defendants were submitting fraudulent
information to the shopped-for judge, or that the Diocese Defendants had agreed to overlook
the fraudulent information submitted by the Richter defendants to the shopped-for judge to
support the fee class counsel claimed. No Defendant disclosed that the Diocese Defendants
had agreed to make no mention of those various fraudulent time entries by the Richter
defendants. Nor had any of the Defendants disclosed that they had agreed they would request
no post-award fairness hearing.

200. Structuring the arbitration into a matrix of categories, with recovery limits in each
category based on physical touch rather than the psychological injury caused, was another way
to limit the recovery to the class.

201. The Defendants agreed to propose giving no notice nationwide, or even outside the
immediate area of South Carolina, so as to try to eliminate abuse victims such as the Plaintiff,
made no exception in the class definition for persons such as the Plaintiff who in 2006 had no
recollection of his childhood abuse, and then set the categories and recovery limits on the class

members in the arbitration, and set the binding nature of the arbitration, all as means calculated
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to harm the Plaintiff by excluding him from making any recovery even after he recovered
memories of his childhood sexual abuse.

202. By agreement, settling on an arbitration structure from which there was no appeal or
review was a way of limiting the recovery to the class to make sure that the Richter defendants
would be paid their fixed fee, the quid pro quo for the Richter defendants cooperating with the
Diocese Defendants to abandon clients such as the Plaintiff, impair the Plaintiff’s ability to
make future possible claims, and to generally depress the recoveries to sexual abuse victims, to
serve the interests of the Diocese defendants.

203. The Richter defendants abandoned absent class members such as the Plaintiff, who in
2006 had no memory of his childhood abuse, by making no provision for the Plaintiff and by
failing to obtain in a written order the relief the Richter defendants claimed to have achieved
for absent class members such as the Plaintiff. All other defendants cooperated with that
abandonment by class counsel. Unless the order approving the class settlement means what it
says at page 4, where the court appears to have accommodated absent class members by ruling,
“any person who should have had notice, but did not receive notice for whatever reason, would
not be bound by the res judicata effect of the settlement,” and the Plaintiff is not precluded
from bringing his claims against the Diocese Defendants, the 2006 class settlement through its
notice and arbitration structure caused damage to the Plaintiff. Unless the Plaintiff is not
bound by the res judicata effect of the class action, he has been specially harmed by the
conspiracy engaged in by the Defendants.

Conspiracy Technique Six: Providing False Information to the Court
204. The sixth technique used to cause special harm to the Plaintiff was Defendants

cooperated in filing with the court false information. When false information was filed by one
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Defendant, all other Defendants acquiesced, despite knowing the filing was false. Even after
the information was identified as false, no action was taken to protect the Plaintiff, unless the
order means that persons who received no notice are not barred by res judicata.

205. As noted above, the Dorchester County class action complaint in case 2006-CP-18-
1636 was falsely filed in that before it was filed the case had already been settled in Charleston
as case 2005-CP-10-4913 through the 2006 class settlement. The identical case as re-filed in
Dorchester County was collusive, and was filed in Dorchester County only to avoid oversight
by any Charleston judge and pursuant to the defendants’ agreed upon plan to shop for a
particular Dorchester County judge.

206. As noted above, the claim that class representatives in Dorchester County met the
definition of the class and could serve as adequate representatives were each false, and known
by all Defendants to be false when made in any of the Dorchester County class complaints.

207. Patently false information about the procedural history of the class action was
included by the Richter defendants in the Motion to Certify Classes and for Preliminary
Approval of Class Settlement, and acquiesced in by other Defendants.

208. Patently false information has also been given to the Charleston County Court and to
the public by the Diocese Defendants.

209. All Defendants cooperated in providing incomplete information to the Court in
Charleston County so as to facilitate dismissal without prejudice of the Charleston class action.

210. By agreement of all Defendants, SCRCP 23 was not complied with in dismissing the
Charleston class action. Plaintiff was given no notice of the dismissal, or about the Charleston

class settlement, or about the settlement provided those who opted out of the class settlement.
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Nor was notice of the Charleston county class action case dismissal was given to any other
ostensible class member.

211. False information was filed in Dorchester County about the class representatives and
their adequacy as class representatives. All Defendants acquiesced in that false information to
the court.

212. False information was filed in Dorchester County in support of the fixed fee sought
by the Richter defendants. The Diocese Defendants made no mention of the false information
filed in support of the fixed fee, because the fixed fee for the Richter defendants, and the
modest variable relief for the class, was the quid pro quo for the Diocese Defendants getting
the benefit they have claimed entitles the Diocese Defendants to res judicata protection of the
class settlement, and was the means by which the Defendants conspired to try to eliminating
claims by persons such as the Plaintiff from being able to make any claim against the Diocese.

213. Among the false information filed to support the fixed fee for the Richter defendants
was false information about procedural history, false mathematical calculations, false
representations to mask the cooperation among Defendants, false time records by the Richter
defendants (including individual lawyers billing in a single day compilations of 30, 40, 51.5,
60, 80, and even 92 hours; and billings for multiple “February 30” days), false statements of
costs incurred by class counsel, false statements of the recovery to the class, and false
information about the counsel for persons who had opted out of the class settlement.

214. The Diocese Defendants agreed to remain silent as to these false statements, except
where they overtly participated in them.

215. If the Plaintiff is barred from claims against the Diocese Defendants by the res

Jjudicata effect of the class action, or the charitable immunity defense waived as to persons in
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the class definition, or the statute of limitations waived as to persons in the class definition, or
for any other reason, then duties to him in the class action were breached by the Defendants,

and special harm has been caused to the Plaintiff by the acts of conspiracy of the Defendants.

Conspiracy Technique Seven: Making no Provision for those whose memories of
childhood sexual abuse was repressed, and obtaining no written order for absent class
members who got no notice.

216. The seventh technique used in the conspiracy among Defendants to cause special
harm to the Plaintiff was to make no provision for the Plaintiff in the class definition, and in
not following up with a written order to secure representations made on the record to the
shopped-for judge about relief supposedly available to absent members of the class who go no
notice. This cause of action assumes those failures by the Richter defendants were intentional,
not merely professionally negligent, to protect the Diocese Defendants from future claims in
exchange for class counsel’s fixed fee.

217. By agreement of all defendants, the class definition did not exclude the Plaintiff, and
no provision was made for those who in 2006 had repressed the memory of their childhood
sexual abuse.

218. Unless the order approving the class settlement means what it says and this Plaintiff is
not bound by the res judicata effect of the class settlement, the Defendants have conspired so
as to cause special damage to the Plaintiff.

219. All Defendants in 2006 were well aware that many victims repress their memory of
childhood sexual abuse. All Defendants in 2006 were conscious that choosing t define the

classes so as to include this Plaintiff served the interests of the Diocese at the expense of

persons such as the Plaintiff.
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220. The Richter defendants abandoned the Plaintiff as a putative member of the class in
agreeing to make no accommodation for his repressed memories. Alternatively, the Richter
defendants breached the fiduciary duties they had assumed as to the Plaintiff in defining the
classes so as to ostensibly include him, but making no provision for his repressed memories.

221. The Diocese defendants conspired with the Richter defendants to submit for court
approval by the shopped-for judge the 2006 class settlement agreement that was calculated to
omit absent members of the class such as the Plaintiff, and all persons situated similarly to
them. The Diocese has contended that the 2006 class settlement agreement bars the Plaintiff
from being able to make any claim due to the res judicata effect of the class action, without
having to compensate him for Michael Kaney’s sexual abuse.

222. The Diocese defendants conspired with the Richter defendants in failing to submit for
court approval by the shopped-for judge any order which provided that the absent members of
the class could obtain relief consistent with the 2006 class settlement agreement. That failure
was calculated to prevent the Plaintiff, and all persons situated similarly to him, from having
any recovery against the Diocese Defendants. The Diocese Defendants have contended that
the 2006 class settlement agreement bars the Plaintiff from being able to make any claim due
to the res judicata effect of the class action, without having to compensate him for Michael
Kaney’s sexual abuse.

223. No effort was made to protect absent members of the class, such as the Plaintiff, by
how the class was defined or any order which comprehensively embodied how persons who
got no notice would be treated. Notice was known to be insufficient for the persons within the

class definition, and the Defendants all claimed on the record to the shopped-for judge that
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relief was provided for the Plaintiff and others. Those representations were false, and were no
embodied in any written order.

224. If the Plaintiff is are barred from claims against the Diocese by the res judicata effect
of the class action, or by charitable immunity (which was waived as to those within the class
definition), or by the statute of limitations (which was waived as to those within the class
definition), or for any other reasons, then duties to the Plaintiff in the class action were
breached by the civil conspiracy amvong the Defendants, and special harm has been caused to
the Plaintiff by the acts of conspiracy among the Defendants.

225. The parties failed to embody in any order in the class action any protections for the
Plaintiff as an overt act taken in furtherance of the common plan to reduce the number of
claimants by eliminating persons such as the Plaintiff from being able to make a claim, while
retaining the argument that all absent class members were barred by res judicata. The conduct
by all Defendants demonstrate that the representation of the class by class counsel was
inadequate, but this cause of action presumes not just that class counsel was professionally
negligent but consciously abandoned the Plaintiff so as to not jeopardize class counsel’s fixed
fee and so as to protect his own Diocese from the greater relief that even class counsel himself
insisted on from a Diocese other than his own. The defendants conspired specifically to defeat
the interests of persons such as the Plaintiff, to cause him special harm by giving him not even
a chance at notice of the class action, or the ability to opt out, or the ability to protect his claims
from the prohibitions of the class action.

226. The injury to the Plaintiff from the conspiracy engaged in by the defendants harmed
the Plaintiff in a manner different from other causes of action. The Plaintiff was improperly

excluded from the class action, but unique to the conspiracy cause of action are the damages
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from the Plaintiff being unable to influence the corrupt course of the class action, and its
corrupt features, because he was unable to participate in the class action or opt out of the class
action. Plaintiff was deprived of the opportunity to influence the class suit, and to try to assist
himself and other abuse victims from not being limited to the corrupted procedures and
manipulations of the class suit. Among other things, the Plaintiff was unable to participate to
influence the miniscule recovery allocated for parent and spousal claims because they were not
brought for the class using the common law “loss of services” cause of action. However, if the
Plaintiff is not deemed precluded from stating his claims against the Diocese for any reason,
including the class suit, charitable immunity or the statute of limitations, then the conspiracy
by the Diocese Defendants to defeat his claims was ineffectual, and this cause of action will be
abandoned in favor of the other causes of action against the Diocese.

227. As a proximate cause of the actions of the Defendants as alleged above, the Plaintiff

was damaged, and is entitled to actual and punitive damages from the Defendants as a result.

For a Fourth Cause of Action:
Professional Negligence by the Richter Defendants

228. Allegations above, other than the allegations of intentional conduct by the Richter
defendants, are incorporated into this cause of action as if fully stated. This cause of action
presumes both that the Plaintiff is precluded, by any reason, including the res judicata effect of
the 2006 class action settlement, or charitable immunity, or the statute of limitations, or on any
other basis, from making his claims against the Diocese, and the Richter defendants were
merely professionally negligent in excluding the Plaintiff from having a preserved claim.

229. Pursuant to S.C. Code § 15-36-100(b), Attachment B to this complaint, and

incorporated herein pursuant to SCRCP 10(c), is a copy of an affidavit of Michael Virzi

56

Record on Appeal - 2686



specifying various negiigent acts or omissions of the Richter defendants, and the factual basis
of the negligent acts or omissions of the Richter defendants. The original of this affidavit has
been filed with a court in another, similar, case.

230. As reflected in the 2006 Charleston class action settlement that is Attachment A to
this complaint, the proposed group whose claims were settled on June 14, 2006, in the
Charleston class action mediation was a class specified as “actual victims of Diocese abuse.”

231. Plaintiff was a putative member of that class as it was defined in the proposed
settlement, despite his having, in 2006, no memory of his childhood sexual abuse.

232. When the 2006 class settlement agreement was formally typed and formally approved
by the Richter defendants, the Vatican, and the Diocese Defendants, the illicit agreement by
Defendants on “judge shopping” had been accomplished, and the 2006 class settlement arrived
at in the mediation of Charleston cases was now claimed to be a proposed settlement of all
prior cases, both the Charleston cases listed in the 2006 class settlement and the Dorchester
County class actions.

233. On October 6, 2006, the Richter defendants filed proposed formal class definitions
that included the Plaintiff. Since in 2006 the Plaintiff had no memory of his childhood abuse,
the notice was ineffective in giving notice to the plaintiff, so as to enable him to either
participate or to opt out.

234. The Richter defendants assumed a duty to the Plaintiff in each of the filings in (a) the
Charleston case which alleged a class action, (b) in that June 14, 2006 class settlement
agreement of the Charleston case which alleged a class action, and (c) in its October 6, 2006

Dorchester County filings alleging a class action defined so as to include the Plaintiff.
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235. On the record to the shopped-for judge the Defendants agreed that relief would be
provided for absent members of the class who got no notice of the class settlement. Those
representations were false. This cause of action presumes the Richter Defendants were
professionally negligent in failing to provide a written order to secure the representations made
on the record.

236. On January 19, 2007, the proposed class definitions that included the Plaintiff was
approved without objection from the Diocese defendants.

237. In their Charleston and Dorchester County class action cases against the Diocese
Defendants, the Richter defendants assumed the obligation of representing the interests of
absent putative class members including the Plaintiff. In abandoning the Plaintiff, the Richter
defendants performed in a professionally negligent manner the duty they had assumed to
absent putative class members such as the Plaintiff.

238. The Richter defendants engaged in negligent acts and omissions in their
representation of the Plaintiff. Among other things, when they abandoned the Plaintiff and
acted so as to harm his interest, they failed to provide competent representation, failed to act
with reasonable promptness and diligence, failed to keep the Plaintiff reasonably informed,
failed to provide him with information with respect to obtaining his informed consent, failed to
consult with him about the means for accomplishing his objectives, represented him without
his consent in circumstances which constituted a conflict of interest, failed to exercise
independent professional judgment, failed to render candid advice, and exhibited lack of

candor towards a tribunal, as set forth in the affidavit of Michael Virzi.
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239. No provision of any type, at any point, was made in the orders of the shopped-for
judge overseeing the class action to protect absent putative class members who in 2006 had no
recollection of their childhood sexual abuse.

240. Any court approval of the 2006 class settlement was deficient in terms of protecting
the Plaintiff because the court overseeing the class action had been shopped-for by the
Defendants, and had been given, by agreement of the Defendants, fraudulent information on
which to base decisions.

241. The Richter Defendants abandoned their absent putative class member clients such as
the Plaintiff by failing to secure in a written order the provisions which supposedly gave him
mild protection in the form of the modest recovery of the class action.

242. The Richter defendants abandoned their clients’ interests and acted in a professionally
negligent manner by submitting fraudulent information to the court, and failing to protect the
Plaintiff’s interest in the written orders.

243. The Plaintiff was abandoned by the Richter defendants so that “too many” class
claimants would not come forward in the class action or after the class action and jeopardize
the fixed fee the Richter defendants had negotiated for themselves at the expense of the class
members, that fee to be paid before notice to the class, before the class was known, and before
the class claims process had even begun.

244. Having “too many” claimants also was believed to not be in the interest of the
Diocese Defendants, and because of class counsel’s conflicts of interest, which were not
disclosed to the class, the Richter defendants were actually acting to protect the interests of the

Diocese Defendants more than the interests of putative class members such as the Plaintiff.
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245. As aresult of his attorneys, the Richter defendants, abandoning the Plaintiff, he had
no opportunity to participate in the class action, or to opt-out of the class and pursue either the
more favorable terms available to those other persons who opted out or pursue his claim
independently. The acts and omissions of the Richter defendants have caused damage to the
Plaintiff, assuming the Plaintiff is prevented from his claims against the Diocese for any
reason. A barrier was created to those claims that would not have existed but for the negligent
conduct of the Richter defendants.

246. Plaintiff is entitled to actual and punitive damages as a result of the professionally
negligent representation they received from the Richter defendants.

For a Fifth Cause of Action:
Breach of Fiduciary Duty by the Richter Defendants

247. Allegations above, other than the allegations of intentional conduct by the Richter
defendants, are incorporated into this cause of action as if fully stated. This cause of action
presumes both that the Plaintiff is precluded, by any reason, including the res judicata effect of
the 2006 class action settlement, or charitable immunity, or the statute of limitations, or on any
other basis, from making his claims against the Diocese, and the Richter defendants were
merely professionally negligent in excluding the Plaintiff from having a preserved claim.

248. The Richter defendants chose to agree to define the classes in the class actions so as
to have neither a geographical limit on the classes or to accommodate in any way those who, as
the Richter defendants knew, repressed the memory of their childhood sexual abuse.

249. All Defendants agreed on how the classes were defined.
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250. In choosing to define the classes so as to include the Plaintiff, despite his lack of
recollection in 2006, the Richter defendants each assumed fiduciary obligations to the Plaintiff,
who was an absent putative member of one of the classes they defined.

251. As an alternative to the Fourth Cause of action for professional negligence, the
Richter defendants breached the fiduciary duty each assumed as to the Plaintiff as an absent
member of their respective putative class.

252. Those fiduciary duties were breached when the Richter defendants abandoned the
interests of the Plaintiff by failing to secure for him even the modest relief of the class action
when he was able to recall the childhood abuse and pursue his claim for relief, or to preserve
his ability to make his claim independent of the modest relief obtained by the Richter
defendants for sexual abuse victims.

253. The state court judge overseeing the class action was shopped-for by all Defendants.
254. The state court judge was not asked to preserve in any written order any rights for
absent members of the class who had no memory in 2006 of their childhood sexual abuse, or to

protect the rights of those persons.

255. The Richter defendants claimed to protect the Plaintiff but then failed to do so. The
Richter defendants were negligent in failing to do so, and were out maneuvered by the Diocese
Defendants, who had made representations on the record but then succeeded in keeping those
representations from being embodied in any court order.

256. Once the Richter defendants were paid their court-approved fee, they were ineffectual

in securing the rights of the Plaintiff to preserve his abili‘fy to make a claim.
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257. The Richter defendants in its 2005 Charleston class action filing, and in the 2006
class settlement agreement, and in its October 6, 2006 filing in Dorchester County, assumed a
fiduciary duty to the Plaintiff.

258. On January 19, 2007, the class definitions that included the Plaintiff was approved
without objection from the Diocese defendants.

259. The Richter defendants contend that they had no obligations to absent class members,
indicating conclusively their lack of understanding of the obligations undertaken by class
counsel.

260. The Richter defendants each breached their fiduciary duties to the Plaintiff, and as a
result, the Plaintiff has been refused any compensation by the Diocese Defendants, who have
| used the 006 class settlement as a shield. The Richter defendants were negligent in failing to
protect the Plaintiff’s interest.

261. Having “too many” claimants also was believed by the Richter defendants to not be in
the interest of the Diocese Defendants, and to protect their own interest in their fixed fee the
Richter defendants had to also act to protect the interests of the Diocese more than the interests
of the Plaintiff. The Richter defendants have close and longstanding ties and involvement with
the Diocese Defendants. Those involvements were never disclosed to the class, or to the
Plaintiff. To promote the interests of the Diocese Defendants in trying to later enable the
Diocese defendants to argue the res judicata effects of the class action in exchange for the
lowest possible payment to class members, and to promote ahead of the interests of the
Plaintiff their own interest in their fixed fee, the Richter defendants failed to secure in any
written orders any protections for absent members of the class such as the Plaintiff, even

though the class compensation that among the lowest-known victim compensation.
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262. As aresult of the Richter defendants abandoning the interests of the Plaintiff, and
breaching the fiduciary duties the Richter defendants owed to him, the Plaintiff has been
damaged by having his claims against the Diocese Defendants interfered with, and a barrier
created to those claims that would not have existed but for the negligent conduct of the Richter
defendants.

263. Plaintiff is entitled to actual and punitive damages as a result of the fiduciary duties to

them that were breached by the Richter defendants.

For a Sixth Cause of Action:
Aiding and Abetting Breach of Fiduciary Duty by Diocese Defendants

264. Allegations above are incorporated into this cause of action as if fully stated.
This cause of action presumes the Plaintiff is unable, for any reason, to make his claim for

childhood sexual abuse against the Diocese.

265. The Diocese Defendants aided and abetted the breach of fiduciary duty by the
Richter defendants.
266. In pleading a class action the Richter defendants assumed a fiduciary duty to the

Plaintiff of which the Diocese was aware.

267. In the conduct to “shop for’ the Dorchester County judge, to define the class,
and to limit notice, as alleged above, the Diocese Defendants participated with the Richter
defendants in limiting the ability of the Plaintiff to make his claim against the Diocese for
childhood sexual abuse.

268. The Diocese Defendants joined with the Richter defendants in making
representations on the record to the shopped-for judge that supposedly protected the interest of
the Plaintiff into either his being able to bring his claim at a later time or in being able to

participate, at minimum, in the intentionally depressed recovery available to class members in
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the 2006 class settlement. The Defendants then failed to secure those representations in any
written order, enabling the Diocese Defendants to deny the representations, and act as if those
representations had never been made.

269. The Diocese Defendants knowingly participated in the breach of the fiduciary
duty owed to the Plaintiff by the Richter defendants.

270. The Plaintiff has been damaged by the aiding and abetting by the Diocese

Defendants and is entitled to actual and punitive damages as a result.

For a Seventh Cause of Action
Unfair and Deceptive Trade Practices by the Richter Defendants

271. Allegations of paragraphs above are incorporated into this cause of action as if fully
stated. This cause of action presumes the Plaintiff is precluded, for any reason, from
maintaining his claims against the Diocese Defendants.

272. The Richter defendants engaged in unfair and deceptive acts or practices in the
conduct of commerce in violation of South Carolina law.

273. In practicing law in Charleston County the Richter defendants each engaged in trade
or commerce as defined in S.C. Code § 39-5-10(b). The Richter defendants advertised and
offered for distribution services, tangible and intangible, directly and indirectly affecting the
people of South Carolina. In electing to bring a class action complaint for sexual abuse victims
of the agents and employees of the Diocese Defendants, the Richter defendants specifically
offered a service to the people of South Carolina, and purported to alter the legal rights of the

public as to that sexual abuse, including the Plaintiff’s rights.
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274. In making that invitation, the Richter defendants assumed the duty to ensure that its
offer of services did not disadvantage the Plaintiff, and assumed the duty that its services
would be free of unfair and deceptive trade practices.

275. In 2006 the Richter defendants entered into a class settlement agreement with the
Diocese for victims of sexual abuse by agents and employees of the Diocese Defendants. The
class settlement was ostensibly to address the known history of priests and other employees -
who sexually abused minors, but as effectuated by the Richter defendants, the primary purpose
of that class action was to enrich the Richter defendants at the expense of sexual abuse victims
and, through unfair and deceptive trade practices, to protect not his clients but the Diocese
Defendants from (a) future claims for sexual abuse, and (b) to depress the value of sexual
abuse claims against the Diocese Defendants.

276. Unfair and deceptive trade practices were pursued in furtherance of the class action,
as alleged above, including false representations to the court, violations of professional
standards, judge-shopping, collusive conduct, abuse of court rules and procedures, and actions
which violate professional standards, as pleaded with specificity above.

277. The public interest was affected by the 2006 class settlement because the offering was
made to the public, the advertising was made to the public, members of the public were invited
to identify themselves as abuse victims and participate in making legitimate claims for
compensation, and that was approved by the court predicated on either false representations
made to the Court about how the person such as the Plaintiff would be accommodated, or
through a shopped-for judge who was aware that the representations being made were false.

278. Among the false statements made at the time by the Defendants was Bishop Baker’s

public statement that the proposed class resolution was “for those individuals who were abused
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within the Diocese of Charleston by clergy or laity over a number of decades.” At the time that
claim was made, all Defendants were aware that the 2006 class settlement proposed relief
about which only persons in and around South Carolina were to be informed, and that no
provision had been made for persons, such as the Plaintiff, who in 2006 had no recollection of
his childhood sexual abuse. In its public statements, acquiesced in by the Richter defendants,
the Diocese Defendants overtly misrepresented the reach of the proposed 2006 class
settlement. No party disclosed that in fact the 2006 class settlement agreement was designed,
as its first priority, to obtain a fee for class counsel, with all other relief to clients secondary to
that fee, and that the 20006 class settlement agreement was designed so as to omit relief to many
persons who had been sexually abused, and was designed to provide among the worst recovery
for sexual abuse victims in any case nationwide, was designed to depress the value of sexual
abuse claims against class counsel’s own Diocese, and was designed by class counsel to protect
the Diocese Defendants from future claims, and to inhibit the Plaintiff from being able to make
a claim after his recollections of abuse were recovered after the 2006 class action concluded, in
2009.

279. A circuit court judge to approve the class settlement was “shopped for” and selected
by the Richter defendants, with collaboration of the Diocese defendants. The Richter
defendants did not want any Charleston County judge to preside over the 2006 class settlement
agreement, out of concern that the judge might be fully independent.

280. The Diocese defendants were negligent in assessing the damage done by sexual abuse
by their employees and the number of persons affected by that abuse. Alternatively, the

Diocese knew the number of victims would far exceed the numbers it reported to the court as
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its expectations for number of victims, and consciously misrepresented that number to the
court and to the public.

281. The Diocese defendants were aware that the Richter defendants were willing to
recover only modest relief for victims in exchange for a substantial fixed fee that took priority
over the recoveries to the victims, and would not be subject to the control or influence of the
Richter defendants.

282. The Richter defendants had extensive and life-long ties to the Diocese Defendants,
and was known to the Diocese defendants to be willing to compromise the interests of the
absent class members, including the Plaintiff, in exchange for a fixed fee payment.

283. With the cooperation of the Diocese Defendants, the Richter defendants conceived of
a plan to commit a fraud on the Court and the public by representing to the court and the
public, falsely, a rationale upon which the court could approve a class settlement defined with
no geographic limits, and with no protections for persons who in 2006 did not recall their
childhood sexual abuse, while giving only geographically limited notice to the class and in
affirmatively misrepresenting to the court the relief which would be available to the Plaintiff.
As long as their fee was paid, and paid first, before any class member had received notice and
before any class member had made a claim, the Richter defendants were expected to by the
Diocese defendants, and were in fact willing, to abandon the interests of absent class members
and instead to accommodate the interest of the Diocese Defendants at the expense of the absent
members of the class they represented.

284. All Defendants collaborated to submit false information to the Court, and no

Defendant objected when any of the false information was submitted by any of them or by
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their experts. Part of the collaborative agreement among the Defendants was to remain silent
while false information was submitted.

285. To gain court approval of the class settlement from the shopped-for judge without
disclosing his actual intention to compromise the interest of the absent class members such as
the Plaintiff, the Richter defendants made overtly false representations of fact to the court.
Among those false representations was that there was an “understanding” among all
Defendants in this action “as to what would happen” to any person within the class definition
who “shows up” (as put by the Diocese defendants) outside of the class notice procedure. That
“understanding” communicated to the Court was never placed in any written order by the
shopped-for judge and, of course, there is no such “understanding” that the Diocese Defendants
agree to, nor is there any way to enforce the “understanding.” It was falsely represented to the
shopped-for judge overseeing the 2006 class settlement that if “someone pops back up who
should have gotten notice who didn’t get notice,” the Diocese represented, with the Richter
defendants:

I think we [the Diocese and class counsel] have an understanding as to what
would happen to those particular folks, which would really be our problem, and
I think that what we’ve discussed allows us to proceed with the agreement
we’ve signed on January 12" [2007]. And then if that person shows up then we
[the Diocese] would have to deal with that.

286. That representation to the Court appears on page 3 of a transcript dated July 13, 2007.
The representation is false, and is contained in no written orders of the court, so is
unenforceable, as the Richter defendants, who were acting in the interests of the Diocese
Defendants, intended it would be. The representation was made in a hearing in the class action

proceedings for which no other interested parties were given notice. Only in 2009 was the

transcript disclosed in the course of other litigation over the collusive class action proceedings.
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287. In that same transcript, the Diocese defendants represented to the Court, falsely, that
there were only five sexual abuse victims they had not located. That representation was false,
and was known to have been false when made. It was acquiesced in by the Richter defendants.
In fact, the Richter defendants were aware, and had alleged, that the number of sexual abuse
victims far exceeded the victims already known to it from its own files, as many victims had
not previously identified themselves. The Richter defendants were also aware that abusive
victims, such as the Plaintiff, repressed memories of their childhood sexual abuse and in 2006
could reasonably be expected not to recall childhood abuse. At the time of the 2007 hearing in
which those false representations were made, the Richter defendants represented — against a
Diocese other than class counsel’s own — an adult whose childhood memories of sexual abuse
had been repressed. For that single client class counsel recovered over $4 million, as opposed
to the maximum relief which could be obtained by any member of the class of $200,000
($160,000 after the additional fee class counsel applied to abuse victims).

288. To get approval that protected the Diocese from, among other things, the Plaintiff’s
sexual abuse claim, the Richter defendants falsely represented to the Court that when an absent
class member did not get notice, and later identified himself or herself, the Richter defendants
and the Diocese Defendants assured the court, on page 14 of the same transcript, “we’ve got to
find anybody else who has kind of, lack of a better word, comes out of the woodwork.”

289. The Richter defendants, on pages 16 - 17 of that same transcript, summarized to the
shopped-for judge, falsely, that the supposed position of the Diocese as “what the Diocese has
come to is that if anybody is missed . . . the diocese waives all the same defenses that they
have given up in this class settlement, consents to the same method of compensation, consents

to the same early disposition of that claim by a same arbitration method, the whole nine yards.”
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Those terms were supposedly submitted by letter by the Diocese, but were entirely false.
When the Plaintiff communicated with the Diocese, the Plaintiff’s request for compensation
was rejected. As the Richter defendants intended in 2007 would occur after the class action
was concluded, which is why the Richter defendants submitted to the shopped-for judge who
oversaw the 2006 class settlement no written orders to embody the “understanding.”

290. Nor did the Richter defendants disclose that the representations were false when the
shopped-for judge observed, as to the Diocese, on page 25 of that same transcript, “what they
[the Diocese] say is if you come forward in the future we will treat you just the same as we
have treated these individuals and the relief is available for you.”

291. The Richter defendants intended on July 13, 2007, to create the false impression with
the court that if a victim within the class definition came forward after the class claims period
was concluded, that the Diocese would extend relief to that victim. In making the false
representation that they made no effort to embody in any court order, the Richter defendants
were operating in the interest of the Diocese Defendants, not in the interest of absent members
of the class. The Richter defendants intended that the shopped-for judge would rely on the
statement, and the court did rely on the statement. However, the court did not embody the
understanding in its order, and the Diocese Defendants refuse to comply with the
“understanding.” That representation by the Richter defendants was false when made, and was
known to have been false when made.

292. As to this Plaintiff, the Diocese concealed until 2011 the falsity of class counsel’s
representations to the shopped-for judge. The true position of the Diocese has been, starting in

2009 the Diocese Defendants have deprived other sexual abuse victims of any relief, using the
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class action suit as the rationale for doing so. That fraudulent concealment by the Diocese
became known to the Plaintiff only in 2011.

293. The shopped-for judge who oversaw the 2006 class action settlement relied on the
statements by the Richter defendants, and silence by the Diocese, to extend in the court’s order
of July 30, 2007 approving the class settlement, at page four, this statement:

The Diocese has further stated that it understands that any person who should
have had notice, but did not receive notice for whatever reason, would not
be bound by the res judicata effect of the settlement. Further the Diocese has
stipulated before me in open Court and on the record that any person who
comes forward at a later date and can show that he or she should have received
notice but did not could participate in an arbitration process with terms identical
to the Settlement and Arbitration Agreement before the Court for approval
today.
Emphasis added. While one might expect that the order’s language would reflect the conduct
of the Diocese Defendants or what a court would enforce, in fact the shopped-for judge
reflecting only what the Diocese has “stated” has proven to be an unenforceable order, as the
Richter defendants intended in 2007.

294. Along with the Richter defendants, the Diocese defendants intended that the shopped-
for judge overseeing the 2006 class settlement would rely on their collective statements,
silences, and conduct to form the impression recorded in the court’s 2007 order, even though
the impression was false and neither the Richter defendants nor the Diocese had any intention,
in 2007 or since, of honoring the assurances given to the shopped-for judge overseeing the
2006 class settlement.

295. When this Plaintiff began in 2010 to recall his childhood sexual abuse, and informed
the Diocese in 2011 of the abuse, the Diocese of course (and as the Richter defendants intended

in 2007), refused to honor the assurances given to the trial court by the Richter defendants, and

which the Court noted in its July 30, 2007 order at page 4 without actually ordering. Instead,
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the Diocese asserted the defenses it had waived for class members, claimed as to this Plaintiff
the res judicata effect of the class actioﬁ which the Diocese Defendants had disclaimed, and
acted exactly contrary to the assurances to the Court by the Richter defendants, and the public
statement by then Bishop Robert Baker in January, 2007, that the Diocese intended a just
resolution for every person who had been abused within the Diocese of Charleston.

296. The false statements by the Richter defendants, and the irregular conduct in the
course of the class action by the Richter defendants, and the Richter defendants acting in the
interest of the Diocese Defendants rather than in the interests of the absent members of the
class, constitute unfair and deceptive trade practices which have damaged the Plaintiff.

297. The Richter defendants made their false representations to the shopped-for judge
overseeing the 2006 class settlement for the purpose of gaining that court’s approval of a class
settlement with only limited notice to the class and with no protections for absent members of
the class. When the 2007 order mentioned the “understanding” but appeared not to have
ordered it, the Richter defendants did nothing to seek modification of the order.

298. The Richter defendants committed fraud on the Court, on the public, on this Plaintiff,
and on all sexual abuse victims born before August 30, 1980, the definition used in the 2006
class settlement. In doing so the Richter defendants also engaged in unfair and deceptive acts
and practices in violation of South Carolina law, which have disadvantaged the Plaintiff. In
doing so the Richter defendants were acting in the interests of the Diocese Defendants, not in
the interests of the Plaintiff they purported to represent.

299. All of the conduct by the Richter defendants, from the collusive behavior in the class

action to the overt misrepresentations to the Court, has the potential to be repeated, and the

Diocese in fact has repeated its refusals to honor the 2007 representations made to the Court by
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the Richter defendants and acquiesced in by the Diocese Defendants. Multiple sexual abuse
victims born prior to August 30, 1980, each of whom received no notice of the class action,

many of whom had not recalled their abuse by the 2009 conclusion of the class action or the
earlier deadline of the class claims procedure, have since been refused relief by the Diocese

when they made a claim for relief.

300. The disregard by the Richter defendants for absent members of the class, the
misconduct throughout the class action, and the disingenuous representations by the Richter
defendants to the shopped-for judge who had been hand-picked to oversee the 2006 class
settlement agreement are unfair and deceptive acts or practices that affected the relief awarded
in the class action, and affected the Plaintiff by disabling his claim against the Diocese for his
childhood sexual abuse.

301. The conduct by the Richter defendants is part of an intentional effort to mislead the
Court, and to act against the interests of the absent members of the class and instead to act in
the interest of the Diocese Defendants, with whom the Richter defendants are entwined.

302. The Plaintiff has suffered an ascertainable loss as a result of the secretive, duplicitous,
and untruthful conduct of the Richter defendants. Specifically, the Plaintiff was unable to
obtain the relief promised by the Richter defendants, was unable to preserve his claim after he
was abandoned by the Richter defendants, and due to the misconduct of the Richter defendants,
to date has been unable to maintain his claim against the Diocese. As a result the Plaintiff is
entitled to recover actual damages, trebled as provided by law, for the unfair and deceptive
trade practices of the Richter defendants, with costs and disbursements and attorneys fees as

provided by statute.
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303. The secretive and disingenuous conduct by the Richter defendants, and the
misconduct displayed during the class action, is offensive to public policy, is immoral,
unethical, and oppressive. The Richter defendants made a calculated business decision to
advance ahead of their class member clients’ interests, and the interests of the absent members
of the class, first the Richter defendants’ own financial interests, then the interests of the
Diocese Defendants.

304. The Richter defendants collaborated with the Diocese Defendants to design a
compensation program for sexual abuse victims which specifically, and intentionally, excluded
many victims, reduced the financial recovery for victims, depressed the financial recovery for
other victims, and cut off the ability of absent members of the class to make claims. Each of
those goals by the Richter defendants was illicit, and was an unfair and deceptive trade practice
for an action which purported to bring a benefit to a class. For those reasons the Richter
defendants collaborated with the Diocese Defendants to “shop” for a hand-picked judge to
oversee the 2006 class settlement so as to avoid independent scrutiny of the 2006 class
settlement. The Richter defendants engaged in overt misrepresentations to the Court and the
public in order to achieve its objective to deceive the public, the Court, and those persons (or
the parents and spouses of such persons) sexually abused who were born prior to August 30,
1980, including the Plaintiff.

305. The Richter defendants took no appeal from the July 30, 2007 order, and sought no
modification of that order, or for any subsequent order of the shopped-for judge who oversaw

the 2006 class settlement.
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306. The Richter defendants are bound by the July 30, 2007 order in the class action, and
by the representations made to the court to obtain that order. Those terms abandon the absent
class members such as the Plaintiff.

307. Asintended by the Richter defendants in 2007 as the quid pro guo for their fee, when
the Diocese was contacted in 2011 by the Plaintiff, who had received no notice of the class
action and until 2010 had not recalled his childhood sexual abuse, the Diocese refused him
relief and asserted against victims who did not get notice, exactly as the Richter defendants had
assured the shopped-for judge they would not, the res judicata effect of the class settlement, as
well as the defenses it had waived on the record for persons within the class definition. As was
known by the Richter defendants at the time, the Diocese had no intention of including other
victims who “for whatever reason” received no notice, and would undertake no relief for
victims the Diocese Defendants were not compelled to undertake.

308. The Richter defendants intended the collusive class action to terminate liability of the
Diocese, to limit overall compensation paid to abuse victims, and to do so at a fraction of the
recovery a truly adversarial counsel might have demanded. The Richter defendants acted in
the interest of themselves and the Diocese, ahead of its ostensible clients, such as the Plaintiff.

309. The unfair and deceptive acts and practices of the Richter defendants have an impact
upon the public interest, and have not only had the potential for repetition, the deceptive acts
and practices have actually been repeated, as the Diocese Defendants have repeatedly refused
(as intended by the Richter defendants) relief for multiple persons who have came forward
having not gotten notice of the collusive 2006 class settlement. The practices engaged in by
the Richter defendants, violating professional standards and court rules, violating legal ethics,

making misrepresentations to the court, and (in collaboration with the Diocese Defendants)
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making misrepresentations to the public were all done to advance the Richter defendants’ own
interests.

310. The Richter defendants calculated that their personal and professional connections to
the shopped-for judge would permit false and fraudulent practices before the shopped-for judge
without eliciting inquiry. In that regard, the Richter defendants were correct, as even after
evidence of the false practices were laid before the shopped-for judge no inquiry was made.

311. The Richter defendants further calculated that their political status as persons who
formerly held political office and with political connections to the South Carolina Supreme
Court and the court’s mechanisms for enforcing professional standards of conduct would cause
even the South Carolina Supreme Court to look away from the false and fraudulent practices
before the shopped-for judge without eliciting inquiry. In that regard, it is not yet known if the
Richter defendants will prove correct. To date, the South Carolina Supreme Court has not less
than twice declined to exhibit the slightest interest in the misconduct of the 2006 class
settlement oversight, and may well ignore it all in the future.

312. The Plaintiff is neither politically connected nor a personal friend of any powerful
person, and has no choice but to rely on the theoretical interest that a judge is supposed to have
as to misrepresentations to the court, and on the prohibitions of the Unfair Trade Practices Act.

313. The false and deceptive practices of the Richter defendants will continue absent some
deterrence and accountability in the form of liability and damages as well as injunctive
prohibitions. The corrupt practices of the Richter defendants in compromising the interests of
absent members of the class they purported to represent has been actually repeated, as well as

has the potential for repetition, in the form of the sexual abuse victims who got no notice of the
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2006 class settlement and who have requested, and been denied, relief, as the Richter
defendants intended.

314. The Richter defendants should be enjoined from further use of any deceptive practice,
and enjoined from removing, concealing, withholding, destroying, mutilating, altering,
publishing, or by any other means falsifying or destroying any documentary material in its
possession, custody, or control that relates in any way to the conduct of the Charleston or
Dorchester County cases in which any of the Diocese Defendants were supposedly adverse
parties.

315. The 2006 collusive class settlement was achieved without a single motion having
been argued, and without a single court ruling on any aspect of any of the Charleston cases
then pending at the time of the 2006 class settlement. The parties had successfully sought to
have the court continue each hearing the court proposed to engage on the supposed issues of
the case. That settlement was collusive, and placed the interests of the Richter defendants
ahead of the interests of those who became class members and ahead of absent members of the
class.

316. The Richter defendants violated the UTPA willfully, in that each of them knew or
should have known that their conduct was a violation of S.C. Code § 39-5-20, and they
purported to obtain relief for the Plaintiff that in fact they did not obtain in any written order.

317. The Plaintiff has suffered an ascertainable loss of money as a result of the unfair or
deceptive methods by the Richter defendants. The Plaintiff ought to have been entitled to
either (a) the relief the Richter defendants maintained, falsely, to the court in 2007 would be

available to the Plaintiff, or (b) should be able to maintain his own action against the Diocese
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Defendants. Conduct by the Richter defendants was willful, and each of the Richter defendants
knew, or should have known, that his conduct was unfair and deceptive.

318. The plaintiff is entitled to treble damages as a result of the conduct of the Richter
defendants in the conduct of the 2006 class settlement which affected the Plaintiff’s interests,
as well as to actual and punitive damages, costs and attorneys fees, and such other and further

relief as the court deems just and proper.

Demand for Jury Trial

319. Plaintiff demands a trial by jury.

Relief Sought

Wherefore, Plaintiff seeks relief in the form of:

320. Actual damages to be awarded to the plaintiff by the finder of fact against the various
defendants, trebled as authorized by law for the appropriate cause of action,

321. Costs and disbursements of this action,

322. Attorneys fees as authorized by law,

323. Punitive damages as authorized by law, and for

324. Injunctive relief to enjoin the Diocese defendants from failing to honor its
representations to the Court in Dorchester County as to abuse victims who got no notice

“for whatever reason,” and for
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325. Such other and further relief as the Court deems just and proper.

Respectfully submitted,

Gregg Meyers, SC Ba . 9908
Jeff Anderson & Associates, P.A.
366 Jackson Street

St. Paul MIN 55101
651-227-9990
Gregg@andersonadvocates.com

Attorneys for the Plaintiff

79
Record on Appeal - 2709



3

' : Attachment A -000001 )

" “STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
: ) THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
. I )
John Doe #66 | )
V. | ) Settlement Agreement
The bishop of Charleston, a Corporation Sole, and)
Ths Bishop of the Divcese of Charleston, in bis)
official capacity i o)
CASE NO.: 2005-CP-0-2053 ) L
‘ : )
- Johm Doe #66A . i § qj;ijljl_,~ ]/«Qdi«?#LAZ,,
v !
The bishap of Chatleston, a Corporation Sole, and) M o
The"Bishop of the Di&cese of Charleston, in his)
official capacity ! )
CASE NO.: zoos-CP-lio-am ) éf'H*f A .
' John Doe #53 ; ;
v

. ) )
The bishop of Charlestgn, a Corporation Sole, and
The Bishop of the Diocese of Charleston, In his

official capacity ! ) 4
CASE NO.: 2005-CP-10-4913 )
[ |: J
Tn 2 mediation|conducted on this day of , 2006, the above named
{

paxties agreed to the foliovdng terms:

Lo f shall pay to 3
I

—

2. Plainﬁﬁ‘/R%ponderit will execute 8 general release dismissing all claims on account of the matters raised

in the above captioted lawsuit;

" 3. Plamtityy Résponde,ht will cooperate in baving a disoussal with prejudice entered by the court; and
o

4, The parties shall split the mediation fees
i

By ! _ _ By
| (PHint Nasme) (Print Nama)
Its: | Tts:
Dated: i Dated:
i
i
.
3 £ Py iy W ]
| EYHIBITY. B ®
6898 'd ' £7:0T7  QEEP-aT-nnH

Aftachment A - 000001

Record on Appeal - 2710

000001

Attachment A



68/48 7 d

o g sttt e P

Attachment A -000002

8 e e e g ot P P S i g e, o

EAREL

@M Tome of Sl

1. PAeries | Agrea o Caoad . J,a/cffézm.\f
W) ,ra/t’;)/;u’- 0 Lo d” oappfapont ~
‘ Q;;) AQTuAL vierims oF Djofews ARUSE

@’) SPOUSAL dJor Pewind~ tLacmnn M 79\//«_4"»1
U'!bé'tl:nvl_ alioriod .

N o —s v

A . c/édi-d-d.- d’M ool (,«.«.:5/ é*-(- %ﬂ'\-#/zydaa_,dm
Fu»\&&b A J~Ollow S
@%aw)m L?/ [ ellee oif lusd i, Solypet
& \{IE’MM MTMVLOML W,./é{.a__.
e, i o plocane. adoldlzind
%m j“&aijd W gt
*/“La_x{_/\pc;q,ooa L L, ,«fduwdd‘ S, [ettn. A

M v >’1‘/J 008 008 -

3‘. )}e”?’ls"?ng &7 C,,éa,mvb L«;«« JM
ek bonel an mMZZ‘L&:Md;

Attachment A - 000002

1

. ]
O

1

]

!

| |
B£:9T  98Be-8T-9Ny

Attachment A - 000002
Record on Appeal - 2711



6888 d

Att@t A -000003

I,L C&M&M la_ Gabrul . o W
IW@« 4{2(7&570470 ﬂ—%gé w/ba,o-:v\,
; W'?L"d DM%WTW'?% LAt %*A.L
i g" ng 'ffRedacted Jﬂw&_(f—f— / .
:é?hj Redégg;E?F _fﬂéﬁuﬁ( le Ot -

7774 JReEST ] et Lo ot

i

%
7?71/ MRedacted I SM& .
‘%’“ coz,u,uway W L;(:,@/, 009 Yo L@._M

000003

Attachment A -

é P2 L acni Vo s pimue LT e’ <
C{% O Y S S W . 2T rsnta, [
’ JKM Méf m M@WA&

WM.L
,AJ,,'_ ”J U e J’M*P?#AL th-‘
{MM//-% PPy /SN LMZ%W

Qe QT QUAAZ LI Tt

Attachment A - 000003
Record on Appeal - 2712



[V W] (AW RN
c ep K

,E ‘ : Atta@ A -000004
| |
‘ !
| e b bkt Nipasua . QGRAL
~) L L»}, P/mu%/w Y,
A ,”._('T, P/ B '
W(ﬁi}_ﬂt)é , N Reper oF D€ Fendasis
f N e I
i f R
|
|
)
‘; :
68,68 'd G0 AT CUAAP T B0

Attachment A - 000004
Record on Appeal - 2713

Attachment A - 000004



STATE OF SOUTH CAROLINA

Attachment B - 000001

AFFIDAVIT

N’ S

COUNTY OF RICHLAND )

NOW COMES Michael J. Virzi, and states, under oath, the following:

1. 1 am offering this affidavit, pursuant to S.C. Code Ann. § 15-36-100(b), as an

expert witness on behalf of the plaintiff, Jane Doe 12, (hereinafter “Plaintiff”) to support her

Complaint against defendants Lawrence E. Richter, Jr., David K. Haller, and Richter and Haller,

LLC, (hereinafter “Defendants™) for professional negligence.

2. My qualifications to give expert testimony include the following:

A.

I am a lawyer licensed to practice law in South Carolina, and my practice
focuses exclusively on matters of legal malpractice and legal ethics;

I am a former Assistant Disciplinary Counsel to the South Carolina
Supreme Court, I serve on the South Carolina Bar’s Professional
Responsibility and Ethics Advisory Committees, and [ served a three-year
term as Chair of the Ethics Advisory Committee;

I have authored three published articles, numerous Ethics Advisory
Opinions, and a book chapter on matters involving lawyer ethics and
malpractice;

I am a frequent CLE speaker and law school guest lecturer on the topics of
lawyer malpractice and ethics, and I am one of six instructors for the
South Carolina Bar and Supreme Court’s ongoing Legal Ethics and
Practice Program; and

I am familiar with the standard of care applicable to lawyers in the
circumstances involved in this case.

My opinion is based on review of the following documents:

A.

Complaint captioned Jane Doe 12 v. The Bishop of Charleston, a
Corporation Sole; Robert Gugliemone, The Bishop of Charleston, in his
official capacity, Rev. Monsignor Martin Laughlin; former Administrator

1
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of the Diocese of Charleston, in his official capacity; Robert J. Baker,

former Bishop of Charleston, in his official capacity; Lawrence E. Richter,

Jr., David K. Haller, and Richter and Haller, LL.C, Case No. 12-CP-10-
(blank line in original);

Complaint, dated May 10, 20035, and filed May 12, 2005, in John Doe #66
v. The Bishop of Charleston et al., Case No. 05-CP-10-2053;

Complaint, dated August 10, 2005, and filed August 12, 2005, in John
Doe #66A v. The Bishop of Charleston et al., Case No. 05-CP-10-3293;

Complaint, dated December 1, 2005, and filed December 2, 2005, in John
Doe #53 et al. v. The Bishop of Charleston et al., Case No. 05-CP-10-
4913,

Amended Complaint, dated October 6, 2006, and filed October 6, 2006, in
John Doe #67 et al. v. The Bishop of Charleston, Case No. 06-CP-18-
1311;

Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated QOctober 6, 2006, and filed October 6, 2006, in John Doe
#53 et al. v. The Bishop of Charleston et al., Case No. 2006-CP-18-1310,
2006-CP-18-1311, and 2006-CP-18-___ (blank line in original);

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed October 23, 2006, in John Doe #66 v. The Bishop of Charleston
et al., Case No. 05-CP-10-2053;

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed October 23, 2006, in John Doe #66A v. The Bishop of
Charleston et al., Case No. 05-CP-10-3293;

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed Gctober 23, 2006, in John Doe #53 et al. v. The Bishop of
Charleston et al., Case No. 05-CP-10-4913;

Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated January 15, 2007, and filed January 17, 2007, in John
Doe #53 et al. v, The Bishop of Charleston et al., Case Nos. 2006-CP-18-
1310, 2006-CP-18-1311, and 2006-CP-18-1636;

Settlement and Arbitration Agreement, dated January 12, 2007, and filed

January 17, 2007 in John Doe #53 et al. v. The Bishop of Charleston et al.,
Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;

Y

]

Attachment B - 000002
Record on Appeal - 2715

Attachment B - 000002



Attachment B - 000003

L. Plaintiff’s Petition for An Award of Attorneys Fees and Litigation Costs,
dated February 14, 2007, and filed February 14, 2007, in John Doe #53 et
al. v. The Bishop of Charleston et al., Case Nos. 2006-CP-18-1310, 2006-
CP-18-1311, and 2006-CP-18-1636, and exhibits attached thereto
including:

i. Affidavit of Lawrence E. Richter, Jr. in Support of Plaintiffs’ Petition
for Attomeys Fees and Costs, with attached timesheets and expense

summaries;

ii. Affidavit of David K. Haller in Support of Plaintiffs’ Claim for
Attorneys Fees and Costs;

iil. Affidavit of Angela Pittard, with attached timesheets;
iv. Affidavit of John P. Freeman in Support of Class Action Settlement
Approval and Class Counsel’s Fee Petition, with attached resume and

Comparative Table of Selected Settlements; and

v. Affidavit of Lionel S. Lofton in Support of Plaintiff’s Petition for
Attorneys Fees and Costs, with attached timesheets.

M. Transcript of Record before The Honorable Diane S. Goodstein, dated
August 9, 2007, in John Doe 53 et al. v. The Bishop of Charleston et al.,
Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;
N. Transcript of July 13, 2007, hearing before Judge Goodstein.
0. Order Approving Settlement, dated July 30, 2007, and filed July 30, 2007,
in John Doe #53 et al. v. The Bishop of Charleston et al., Case Nos. 2006-
CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636
3. These factual and legal materials are of the type reasonably relied upon by experts
in the field of legal malpractice in forming their opinions.
4, Based on my experience, education, training, knowledge of the standard of care
for lawyers, and on my review of the above-listed documents, it is my opinion that Defendants

engaged in negligent acts and omissions in their representation of the Plaintiff including the

following:
A
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3. It appears from the above-referenced documents that Defendants represented a
class of persons of which Plaintiff was a member. Whether an unnamed class member becomes a
client upon the filing of a class action or upon certification of the class is a much-debated issue;
however, class certification is generally regarded as creating an attorney-client relationship if one
did not already exist. Furthermore, prior to class certification, class counsel owes fiduciary duties
to unnamed class members ﬁpon the filing of a class action, regardless of whether breach of
those duties is regarded as malpractice or professional negligence. Defendants owed to Plaintiff
and other unknown class members the same duties surrounding the allegations in this case that
they owed to the named plaintiffs in the class action. Those duties included competent, diligent,
and loyal pursuit of Plaintiff’s interests in the litigation against the Diocese and related
defendants, and reasonable communication starting with notice by publication.

6. It appears Defendants failed to protect Plaintiff’s interest in the class action in
several ways. Statements by Richter at the July 13, 2007, hearing indicated that any class
member that did not receive notice (a group that includes Plaintiff) would be entitled to bring
claims after the claims period and that the Diocese would waive all defenses to such later claims.
Other discussions at that hearing involved the same waiver and late-claim entitlement issues
specifically with respect to several individual class members who had contacted the Diocese
previously regarding allegations of abuse. The July 30, 2007, order preserves the late-claim
rights of (i.e., requires the Diocese to waive defenses as to) only those individuals that had
previously contacted the Diocese, not of other class members who are entitled to notice but did
not receive it, such as Plaintiff. In a June 15, 2011, order Judge Harrington ruled that the July 13,
2007, hearing colloquy and the July 30, 2007, order referred only to the individuals who had

previously come forward with abuse claims but not received actual notice, and not to the broader
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group of class members, like Plaintiff, who lived outside the area of notice by publication.
Regardless of whether Defendants intended at the July 13 hearing to address this broader group
or only the individuals who had come forward already, Defendants failed to protect the interests
of the broader group, of which Plaintiff is a member, either by not addressing their rights at the
hearing or by addressing them at the hearing but making no effort to secure their rights in a final
order. Defendants then acted directly adverse to Plaintiff and this group when Defendant Haller
filed a motion in 2012 to enforce the class-action settlement, purportedly on behalf of Plaintiff
and others whom Haller knew to be represented by other counsel. Haller took a position in the
motion that is adverse to Plaintiff and others outside the notice zone and advantageous to
Defendants.

6. It appears that Defendants engaged in additional acts and omissions that were
both disadvantageous to Plaintiff and advantageous to Defendants themselves, including
consenting to the dismissal of the Charleston County cases without client consent in furtherance
of Defendants’ efforts to obtain a favorable order regarding their fees, which fees themselves
were unethical in several ways, including that they sought and received a fixed fee
simultaneously with a common-fund recovery pool available to claimants, and that they were
based on blatantly false attorney time records. Defendants also reduced the extent of notice to
class members to the exclusion of nearly the entire country outside of South Carolina, despite
identifying (and ultimately obtaining certification of) a nationwide class, and authorized the
claims arbitrator to adjust awards so that the total claims would not exceed the remainder of the
pool after payment of Defendants’ $2.5 million fee. Because a significant increase in the number
of claimants responding to notice could jeopardize Defendants® fees, this reduction in notice

favored Defendants’” own interests to the detriment of all class members, but particularly Plaintiff
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and other class members outside the notice zone of South Carolina and neighboring cities.
Defendants thus not only favored their own interests above their clients’, including Plaintiff’s,
but also provided the Diocese with an argument in its defense against subsequent claims by class
members outside the notice zone, including Plaintiff, sacrificing their clients’ rights in favor of
the opposing party. Defendants also agreed to reduce their clients’ recovery but not their own
fees, if the claims exceeded the pool, and agree to possibly reducing the claimants’ pool by
$100,000, which would be contributed toward a settlement between the Diocese and several
opted-out class members, all to the detriment of the class members including Plaintiff, and to the
financial benefit of Defendants themselves. Haller’s 2012 motion to enforce the settlement now
attempts to force Plaintiff and other class members outside the notice zone to be bound by the
bad deal Defendants struck on their behalf in 2007.

7. It further appears that Defendants engaged in a broad scheme to generally obtain
results favorable to the Diocese, with whom Defendant Richter had a life-long affiliation and for
whom Richter continued to perform official services during the pendency of the class action,
without the knowledge or consent of his clients. The scheme appears to have included:

A forum shopping, requiring Defendants to consent to the dismissal of the
Charleston County cases, which they did without the knowledge or consent of
their clients and to the detriment of their clients, including Plaintiff;

B. misrepresenting to the Dorchester County court that the action had not been
settled when it had, in order to obtain a favorable forum and complex case
designation; and

C. failing to seek a post-claims fairness hearing or to provide any procedure in the

settlement agreement for post-claim review, and further sacrificing clients’
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opportunity for post-claim review by providing in the settlement agreement that
the arbitrator shall have sole discretion in awards, not subject to objection, review,
appeal, or suit and that, by participating in the claims process, claimants expressly
waive the right to appeal.

8. It further appears that Defendants engaged in acts and omissions that would be
potentially advantageous to the class representative clients and disadvantageous to the non-class-
representative clients, including agreeing to subject some clients to a damages matrix and claim
scrutiny to which class representatives were not subjected, settling the claims of the class
representatives prior to class certification and court approval of the class settlement, and
expressly agreeing to settlement terms for the class representatives regardless of court approval
of the class settlement.

9. It further appears that the amount of Defendants’ fee was improper and
unreasonable in amount, timing, and source. The payment structure favored Defendants® own
interest above those of their clients, including Plaintiff. Defendants’ fee petition, affidavits and
billing records overstate work performed and misrepresent the nature of the case. Defendants
describe the case as hotly contested and aggressive, and the defense formidable and substantial,
depicting a time-intensive case requiring the highest skills of the most competent counsel; yet the
documents indicate contrary circumstances: little discovery (some paper requests from class
counsel but no evidence of responses received nor of requests received from opposing counsel),
no depositions, few motions, and after mediation no client disputes, few hearings, and no
animosity or contention except‘on the issue of Defendants’ collection of their fee. Defendants’

billing records show 3385.5 total hours spent by lawyers and staff at Richter & Haller; however
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many of the time entries are clearly false in that they are nonsensical and/or impossible,

including:

each and every entry on all 68 pages of billing records is a round, even-
hour increment or an entry of “.5” hours;

countless round-number or .S-hour time entries at “12:00:00 AM”—
including multiple tasks by the same person at the same time—while other
entries indicate exact times;

a 10-hour time entry for “Oversight and Review” by “LER” on the 30"
day of each month for 3 and a half years, including the same 10-hour time
entry for “Oversight and Review” by “LER” just nine days after the first
activity in the case in July 2003;

a 2-hour time entry for “Bookkeeping” on the 30" day of each month;

a 3-hour time entry for “Photocopying / Monthly” at irregular intervals but
always exactly 3 hours, including one such entry when no other work had
been performed in the previous month;

three 5-hour time entries (one each for “DKH,”™ “LER,” and “Clerk™) for
“Legal Research™ on the 30" day of each month, including January 30,
2007, within 2 days of the end of the case (and after which no further time
is recorded except 7 hours of faxing by “Staff” and 14 hours of emailing
by “DKH” & “LER” over the next 2 days);

time entries on days that do not exist: February 30, 2004, and February 30,

2005;
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a ]6-month period, from September 2003 through December 2004, when
only 5.5 hours of specific work is entered, yet 426 hours is entered in the
same repeated, identical, rote entries of “Oversight and Review,”
“Bookkeeping,” “Legal Research,” and “Photocopying / Monthly”
described hereinabove;

3 .5-hour time entries for drafting 3 Certificates of Service at the same
time on the same day (this set of entries occurs multiple times);

12 consecutive 1-hour time entries by “LER” for work on 12 different
documents, all at specific times beginning at “07:38:38 AM” on
“10/26/06” but extending consecutively over a period of approximately 1
hour and 49 minutes ending at “09:27:30 AM,” with many 1-hour entries
within less than a minute of each other;

numerous sets of entries similar to the 12 described in the immediately
preceding subparagraph (J), such as 3 consecutive 1-hour time entries by
“LER” for work on 2 documents, all at specific times beginning at
“03:54:19 PM” but extending consecutively over a period of I minute and
13 seconds;

entries of exactly 20 hours for drafting each discovery document;

multiple instances of more than one 20-hour time entry for the same
person (“DKH”) on the same day;

27.5 hours (in 55 increments of .5 each, all at “12:00:00 AM™) in one day

by “DKH™ for emailing to “David K. Haller”;
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0. 60 hours (10 by “LER” and 50 by “DKH") for amending complaints that
ultimately contained very little amendment, including one which
apparently changed only the county in the caption and the date at the end;

P multiple instances of one person (“DKH” in some instances, “LER” in
others) of billing more than 24 hours in a day;

Q. 568.5 hours of entries appended to the end of the (otherwise
chronological) timesheets, for dates ranging from 2004 through 2007, 500
hours of which is in whole multiples of 10 and expressed in date ranges
rather than in dates and times, including 3 130-hour single entries by
“DKH” for one- and two-week time periods in June and October 2006;
and

R. one of the above-referenced 130-hour single entries by “DKH” for the
eight-day time period of October 4-11, 2006, during which period “DKH”
had already billed 51.5 hours one day and 20 the next, totaling 201.5 hours
in 8 days (including weekends) for an average of more than 25 hours per
day.

Defendants stated to the court that the above entries were “by far conservative” estimates of time
actually spent on the specific services indicated, and the above list is not exhaustive of the
nonsensical and impossible entries. Thus Defendants appear to have made false statements to a
tribunal in support of a fixed fee that was unreasonable and put Defendants in a position
potentially adverse to their own clients, including Plaintiff, without taking appropriate steps to

deal with the conflict of interests created thereby. Ve v
&
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7. As a result, it is my opinion that Defendants’ conduct fell below the degree of
skill, knowledge and judgment usually possessed and exercised by members of the legal
profession in South Carolina, and that they breached duties of competence, diligence,
communication, and loyalty to Plaintiff.

8. The opinions in this affidavit are given to a reasonable degree of certainty and are
specifically based on the evidence listed above. I reserve the right to alter, amend, modify,

reduce, or expand these opinions if and when additional information is presented.

Further affiant sayeth naught.

i g e
MicHael J. Virzi, Esq. ‘

State of South Carolina

County of Richland
Sworn and subscribed before me (
This_4{” dayof ¥, \ i .20 | e
I o =i = -
- C S
Notary Public ’

o ) My Commission Expires October 18, 2020
My Commission Expires :
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICJAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2013-CP-10- 1=
Father Doe 194,
Plaintiff,
V. Negligence; Gross Negligence
Fraudulent Concealment
Civil Conspiracy
Professional Negligence
Breach of Fiduciary Duty

Injunctive Relief
UTPA

The Bishop of Charleston, a
Corporation Sole; Robert
Gugliemone, The Bishop Of
Charleston, in his official capacity;
Rev. Monsignor Martin Laughlin,
former Administrator of the
Diocese of Charleston, in his
official capacity; Robert J. Baker,
former Bishop of Charleston, in his
official capacity;

Lawrence E. Richter, Jr.,

David K. Haller, and

Richter and Haller, LLC.

Jury Trial Requested

Defendants.

N’ N’ N N N N N N N N N N N N N N N e N e N N

Complaint \

For his complaint, the Plaintiff alleges:

Parties and Jurisdiction
1. Father Doe 194 is an adult citizen and resident of Minnesota who at one time was
stationed with the military in the Charleston area and had a child who participated in activities
sponsored by the Defendant Diocese of Charleston. His child, whé is referred to as John Doe
194, was sexually abused by Frederick Hopwood, a priest of the Diocese of Charleston.
2. The pseudonym Father Doe 194 is used for the Plaintiff due to the sexual abuse injury

to his child, John Doe 194, which is the subject of this complaint.
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3. The Bishop of Charleston, a Corporation Sole, is the formal title of the various entities
comprising the Catholic Church throughout South Carolina, including in Charleston County,
known generally as the Diocese of Charleston. It is referred to in this complaint as the
Diocese. The Diocese does business in Charleston County, owns property in Charleston
County, and has its headquarters in Charleston County. The acts associated with the abuse of
the Plaintiff and the negligent supervision of Hopwood took place in part in Charleston
County, where decisions were made about Hopwood’s assignments and the degree of
supervision he required, which as applied by the Diocese Defendants was generally inadequate.

4. On information and belief, Frederick Hopwood entered a plea of guilty to charges of
sexual misconduct with minors. No effort was made to locate the victims of Frederick
Hopwood, including the Plaintiff or his child.

5. The Bishop of Charleston is the formal head of the Diocese of Charleston, presently the
Most Rev. Robert E. Gugliemone, a citizen and resident of Charleston County, South Carolina
but doing business in Charleston County. He is sued individually in his official capacity. He is
a party necessary for complete relief. |

6. All persons working for the Diocese, anywhere in South Carolina, are subordinate to
the Bishop of Charleston.

7. Prior to the tenure of Bishop Guglielmone, from October 2007, to March 2009, no
person held the title of Bishop of Charleston. Under the rules by which the Diocese of
Charleston is governed, the Diocese of Charleston was administered by the Rev. Monsignor
Martin Laughlin, a citizen and resident of Charieston County, South Carolina who, during his
tenure as administrator, did business in Greenville County. Msgr. Laughlin is sued in his

official capacity.
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8. Prior to the tenure of Administrator Laughlin, from July 1999 to August 2007, the
Bishop of Charleston was Robert J. Baker, presently a resident of, and citizen of, Alabama.
During his tenure, he did business in, and resided in, Charleston County. He is sued in his
official capacity.

9. In this complaint, the Diocese, the Bishop defendants, and the Administrator are
collectively referred to as the “Diocese defendants,” unless they are otherwise specifically
referred to.

10. Lawrence E. Richter, Jr. is a citizen and resident of South Carolina doing business in
South Carolina as a practicing attorney, and in that capacity engaged in “trade” or “commerce”
within the meaning of S.C. Code § 39-5-10 et seq. As part of the events set forth in this
complaint, he did business in Charleston County, and specifically solicited, through advertising
placed in the Post and Courier newspaper, participation by members of the public into a 2006
class action that was not at that time disclosed to be a collusive class action settlement, but
which was in fact a collusive settlement.

11. David K. Haller is a citizen and resident of South Carolina doing business in South
Carolina as a practicing attorney, and in that capacity engaged in “trade” or commerce” within
the meaning of S.C. Code § 39-5-10 et seq. As part of the events set forth in this complaint, he
did business in Charleston County, and specifically solicited, through advertising placed in the
Post and Courier newspaper, participation by members of the public into a 2006 class action
that was not at that time disclosed to be a collusive class action settlement, but which was in
fact a collusive settlement.

12. Richter & Haller, LLC, at all times pertinent to this complaint, had its principal place

of business in Charleston county, did business in South Carolina, and in that capacity engaged
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in “trade” or “commerce” within the meaning of S.C. Code § 39-5-10 et seq. As part of the
events set forth in this corﬁplaint, Richter & Haller, LLC did business in Charleston County,
and specifically solicited, through ‘advertising placed in the Post and Courier newspaper,
participation by members of the public into a 2006 class action that was not at that time
disclosed to be a collusive 2006 class action settlement, but which was in fact a collusive
settlement.

13. In this complaint, defendants Richter, Haller, and Richter & Haller, LLC are referred to
collectively as the “Richter defendants” unless otherwise particularly speéiﬁed.

14. The Court has jurisdiction over the parties to this action.

15. The Court has jurisdiction over the subject matter of this action.

16. Venue of this action is proper in Charleston County.

17. The Diocese defendants are already aware of the identity of John Doe 194, and of
Father Doe 194, as they have already rejected a request to assist with the effects of the abuse of
John Doe 194. Other defendants will be informed of the identity of the Plaintiff upon their
agreement to reciprocate in providing information in discovery, upon their agreement to
maintain as confidential with respect to the public record the identity of the Plaintiff and his
child, and upon their actual performance of participating in reciprocal discovery as opposed to
just promising reciprocal discovery without actually providing discovery.

18. The Plaintiff fits the definition used in a collusive 2006 class settlement in that he was
the parent of a child born on or before August 30, 1980, and as a minor, was sexually abused
by an agent or employee of the Diocese of Charleston, in this instance Frederick Hopwood.

19. The Plaintiff has not previously made a claim that was adjudicated, resolved, or

released.
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20. Father Doe 194 was situated similarly to other individuals ostensibly within that
definition of a class first settled by the Richter defendants as a class in 2006, and certified as a
class in 2007 by a South Carolina court as part of a class action involving individuals who were
sexually abused by persons employed by the Bishop of Charleston, or parents and spouses of
those persons. That class action was collusive. In addition, because he lived outside of South
Carolina the Plaintiff received no notice of the class action, thus the Plaintiff had no
opportunity to be heard or participate in the litigation, either in person or through counsel, or to
opt out of the class action and thereby preserve his own claim.

21. Defendant Haller, on behalf of the Richter Defendants, has admitted that the members
of the class who live out of state, received n)o Due Process in the 2006 class action. No effort
was made to give the Plaintiff notice.

22. In the 2006 class action settlement the Richter defendants colluded with the Diocese
defendants so as to abandon the interests of those persons within the class definition and to
protect the Diocese defendants by the collusive class action.

23. In 2005 a class action was first alleged by the Richter defendants on behalf of persons
sexually abused by persons affiliated with the Diocese of Charleston.

24. In April, 2006, the Richter defendants filed suit in Jasper County for an adult sexual
abuse victim who had repressed the memories of his childhood abuse. That suit was filed
against a Diocese other than the Diocese of Charleston, and égainst a Bishop other than the
Bishop of Charleston. By their own account, class counsel were extensively affiliated with the
Diocese of Charleston.

25. At no time was the class informed of the extensive affiliation of class counsel with the

Diocese of Charleston.

5
Record on Appeal - 2729



26. The class action settlement with the Bishop of Charleston was arrived at during a
mediation held in June, 2006, in- which the Richter defendants participated on behalf of class
members. In this complaint, the class action settlement achieved in 2006 from the 2005 class
action is referred to as “the 2006 settlement.”

27. At the time of the 2006 settlement, the Richter Defendants were aware that some sexual
abuse victims and their parents lived outside of South Carolina.

28. The 2006 settlement was approved by a Dorchester County judge who presided over
the class action proceedings during 2006 to 2013. By 2009 the class members had been
identified and an arbitration had determined awards to various class members. By March,
2008 those awards had been paid.

29. By order of the South Carolina Supreme Court issued March 19, 2009, the 2005 class
action was ordered to be concluded in six months, or by September 19, 2009.

30. The trial court overseeing the class action ignored the March 19, 2009 order of the
South Carolina Supreme Court, and took no action by September 19, 2009 to review the
distributions to class members or to make a post-award review of class counsel’s fee.

31. The Dorchester County trial judge who oversaw the class action had extensive social
and professional ties with class counsel. |

32. At no time were those extensive social and professional ties disclosed to the class.

33. In 2012, class counsel, acting on behalf of no class member from the 2005 class action,
as all class member claims had been resolved, but acting instead on behalf of himself and the
Richter defendants, filed a pleading in the closed Dorchester County class action case.

34. On January 24, 2013, the Dorchester County trial judge who had presided over the

class action signed an order which stated, in its entirety, “I hereby recuse myself from hearing
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any further matter on the above-captioned case.” The caption on that order was the first of the
cases which comprised the class action.

35. The Dorchester County trial court who presided over the class action had been asked to
recuse herself by a motion in 2008. That motion was denied. She recused herself in 2013.

36. All defendants colluded in the 2005 class action so as to permit the Diocese
defendants, starting in 2009 and continuing into 2013, to maintain the position that the class
action precluded any and all claims for abuse, and the Diocese defendants have refused the
Plaintiff any relief for the injury he sustained when his child was sexually abused by Frederick
Hopwood.

37. The defendants cooperated among themselves in the 2006 class settlement to prevent
the Plaintiff from either participating in the class action or being able to remove himself from
the class action by opting out. Being within the putative definition of the 2005 class action as
the Defendants agreed bto define the class of sexual abuse victims, the Plaintiff ostensibly was
forrﬁerly represented by, until he was abaﬁdoned by, the Richter defendants, who served as
class counsel.

38. Alternatively, and at minimum, the Richter defendants assumed fiduciary duties as to
the Plaintiff by defining the class, with the knowing cooperation of the Diocese defendants, so
as to ostensibly include the Plaintiff, and by making in that class definition no exception for
any person who resided in Minnesota and who was sexually abused by a priest of the Diocese
of Charleston.

39. Each Defendant was aware that persons within the class definition of the 2005 class
settlement might reside out of state. Class counsel elected to cooperate to serve the objectives

of the Diocese defendants at the expense of the class members they represented, and did so by
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making no allowance for out of state class members in the class action definition, or in the
notice given to the class, or in the orders they sought from the Dorchester County trial court
that oversaw the class action. These actions were taken to cause the Plaintiff special harm in
the form of precluding him from making any claim against the Diocese, particularly any claim
outside the class action. The representation of the Plaintiff by the Richter defendants in the
class action was inadeq;late, and failed to meet the standard of care applicable to an attorney
handling a class action case.

40. This action is not alleged as a class action. It involves as a Plaintiff a person who was,
until he was abandoned by his class counsel, the Richter defendants, a putative member of (a) a
class as alleged in a state court class action, (b) a class settlement agreed to among defendants,
and (c) a class approved by a state court.

41. But for the Richter defendants having breached the duties each of them owed to the
Plaintiff by abandoning the Plaintiff in the class action, which was done in agreement with and
full complicity with the other Defendants, the Plaintiff would have been protected from any
preclusive effect of the 2005 class action and the 2006 class action settlement.

Nature of Wrongdoing

42. The Plaintiff’s child was exposed to Frederick Hopwood through his participation in
events sponsored by the Diocese of Charleston, and was sexually abused by Frederick
Hopwood.

43. Hopwood was known by the Diocese defendants to have a sexual interest in young
boys and had a long history of sexually molesting young boys to which he had access because
Hopwood was a priest. That knowledge was not communicated to the Plaintiff.

44. The Diocese Defendants knew, or should have known, that Frederick Hopwood was
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dangerous to children, and that the Plaintiff’s child was sexually abused by Frederick
Hopwood.

45. This Complaint sets out various causes of action built around four different levels of
disregard for others, and corruption.

a. First, the disregard by the Diocese Defendants in operating a system which
actively disregarded and concealed the risks to children and families for sexual
assault of children by their priests and other employees, and which then
actively, and fraudlilently, concealed the abuse that had happened and concealed
the dangers to children the Diocese Defendants solicited into danger.

b. Second, corruption and collusion by lawyers to manipulate three Charleston
County cases, and later Dorchester County cases, to try to buy, in exchange for
a legal fee to class counsel, relief for the Diocese defendants in the form of a
layer of what was hoped, by those corrupt lawyers, would be protection for the
Diocese from civil lawsuits almost certain to keep coming over that abuse and
the fraudulent concealment of abuse by the Diocese defendants.

c. Third, the cofruption of particular lawyers who in serving as class counsel
assumed a duty to act for sexual abuse victims, including the Plaintiff, but who
then acted in a professionally negligent way, willfully and wantonly abandoning
their client so as to not jeopardize the large fee they had otherwise arranged to
be paid by the Diocese Defendants in exchange for their cooperation in trying to
both limit relief to victims and protect the Diocese Defendants from future
cases, and from claims by this Plaintiff and other sexual abuse victims. The

danger to the Diocese Defendants of future cases was that future cases might be
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brought by lawyers actually adverse to the Diocese Defendants, as opposed to
the lawyers who were affiliated with the Diocese defendants and entered into
the collusive class agreement with them.

d. Fourth, overt misrepresentations of fact by the lawyers and Diocese Defendants,
to the court which approved the 2006 class action settlement, and fraudulent
concealment of that misrepresentation, continuing to the present.

46. Class action counsel were so confident in their ability to manipulate the state court
judge they and counsel for the Diocese had selected and maneuvered the class cases before,
and in gaining the cooperation of the supposedly adverse Diocese Defendants, that the Richter
defendants submitted blatantly false and inflated time records to justify their large fee without
objection to those false and inflated time records by the Diocese Defendants. In exchange for
class counsel’s cooperation to disadvantage all members of the class from making any claim
other than through the 2006 ciass settlement, which capped victim recovery to an acceptable
limit, it was later discovered that the Diocese Defendants:

a. agreed to take no pdsition on whether the class should be certified,

b. agreed not to mention that any of the time records submitted by the Richter
defendants were false,

c. agreed to state only the weakest and most vague argument that the fee awarded
should be the low end of the agreed range for the fee,

d. agreed to make no objection to an unethical fixed fee for class counsel while
class counsel simultaneously obtained only variable compensation for class
members,

e. agreed to make no objection to the fee being awarded before any member of the
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class member was even identified, and before any class member claimant had
submitted a claim or was paid,

f. agreed to other procedural manipulations, as set forth below, which violated
South Carolina rules of court and South Carolina law, and

g. agreed to seek no post-award fairness hearing under SCRCP 23.

47. In turn, the Richter Defendants agreed to assist the Diocese Defendants in overtly
misrepresenting to the circuit court their proposed treatment for class members who did not
receive notice of the class action settlement, and once the court relied on that representation the
Richter defendants enabled the Diocese Defendants to ignore the representations that had been
made. Alternatively, if class counsel claims he was did not participate in the overt
misrepresentations to the court by the Diocese Defendants, class counsel’s representation of the
class fell below the applicable standard of care in that class counsel failed to secure by order
those concessions supposedly made by the Diocese defendants. Class counsel failed to secure
those concessions by written order even though class counsel was fully aware the Diocese
Defendants are untrustworthy and would comply only with orders it could be compelled to
honor.

48. Class counsel either was complicit in the misconduct of the Diocese Defendants or was
negligent in being outmaneuvered by ;[he Diocese Defendants.

49. The duplicity by the Diocese defendants was disclosed to this Plaintiff only in 2012,
when the class action was asserted to preclude him from any relief even though he had been
given no notice of the class action at the time of the class action.

50. Of the four levels of wrongdoing alleged, the causes of action which apply hinge, in

part, on whether or not the Plaintiff is regarded as being bound by the res judicata effect of the
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collusive class action to which the Diocese was party. As alleged more fully below, Plaintiff
ostensibly falls within a class defined in that action, but all of the Defendants were aware that
in adopting that class definition without exclusions for persons who lived out of state and were
to be by design given no notice, that claims by such persons might be compromised.
Defendants colluded so as to attempt to make any recovery by the Plaintiff impossible. All
Defendants cooperated together to better protect the Diocese by the way the class was defined,
as well as the manner in which notice was given, and the Defendants cooperated so as to
actively mislead the court in seeking approval for the limited notice that was proposed with the
false promise by the Diocese, known to the Richter defendants to have been false when made
by the Diocese and acquiesced in by the Richter defendants, that within the minimal relief
offered within the class action the Diocese would protect the interests of persons such as the
Plaintiff who received no notice and who later made claims.

51. Until 2012 the Plaintiff had no information about a class action or that the Defendants
had cooperated to make false promises to the class action court or that the Plaintiff’s interest
had been compromised by a collusive class action.

52. Until May 19, 2009, when the South Carolina Supreme Court ordered that the
proceedings in the 2005 class action be concluded by September 19, 2009, the Richter

“defendants were charged with correcting the known deficiencies in the class definition and the
class action notice. The Richter defendants took no steps to correct either deficiency. Had
they done so it would have interfered with their collusion with the Diocese that was intended to
protect the Diocese and to obtain for the Richter defendants the fixed fee they had arranged to
obtain, at the expense of their client class members and the putative members of the class.

53. By 2012 the Richter defendants had been sued a number of times by persons whose
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claims for sexual abuse were compromised by their professional work as lawyers, and to
protect their own interests they filed a motion on behalf of a class that no longer exists, and
ostensibly on behalf of clients adverse to them, to seek for themselves protections from the
Dorchester County trial court overseeing the class action. After the Dorchester County trial
court received that motion, the trial judge recused herself.

54. Before another Dorchester County judge at a hearing held April 12, 2013, the Richter
defendants admitted that abuse victims, such as this Plaintiff, who lived outside of South
Carolina got in the class action no Due Process from the notice given in the class action.

55. In that hearing, class counsel stated, on the record at page 32 of the transcript, that
persons living out of the area of the limited notice given in the class action, “never got their
due process rights of notice and an opportunity to be heard.”

56. Similarly, until September 19, 2009, the date the South Carolina Supreme Court
ordered that the proceedings in the 2005 class action be concluded, the Diocese Defendants
were aware that various persons within the class had received no notice, but did nothing to
clarify overt misrepresentations by the Diocese Defendants to the court overseeing the class
action about how the Diocese would treat absent members of the class who received no notice.

57. The Diocese Defendants each knew, or should have known, about the Plaintiff and his
child’s abuse by Frederick Hopwood. When Hopwood was convicted of sexual abuse the
Diocese Defendants should have, but did not, make.an effort to locate other victims of
Hopwood.

58. Until 2012, the Plaintiff was unaware of

a. any class settlement by the Diocese Defendants,

b. that the Diocese Defendants claimed to have waived charitable immunity for
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any person in the class definition,
c. that the Diocese Defendants claimed to have waived the statute of limitations
for any person in the class definition.

59. Plaintiff was unaware of any of those things because, by agreement of all Defendants,
the Plaintiff got no notice of any of those things, and had no opportunity to preserve his claim
by opting out of the 2005 class action.

60. In its order approving the class action, the state court appeared to have provided for
absent members of the class, such as the Plaintiff. However, beginning in 2009 the Diocese
Defendants began to contend, successfully, that the court’s order of July 31, 2007 does not
mean what it says, and starting in 2009 the Diocese Defendants began to argue that none of
them has a duty to any absent class member who is within the class definition but who received
no notice of the class settlement or the various waivers of defenses by the Diocese Defendants.
In doing so the Diocese Defendants perpetuate the fraud the Diocese Defendants intended to
achieve in 2007 thréugh the class action, and either through cooperation with the Richter
defendants or through outmaneuvering the Richter Defendants, to limit recovery for persons
known to have been sexually abused by persons affiliated with the Diocese Defendants.

61. Plaintiff is an absent member of a class who, by either design among Defendants, or by
conduct by class counsel that fell below the standard of care, received no notice of the class
action and had no opportunity to opt out of the collusive class action. As such, Plaintiff should
not be bound by any res judicata effect of the class action because the procedure used did not
adequately insure the protection of his interests. The Plaintiff’s representation in the class
action by the Richter defendants was inadequate, and fell below the applicable standard of care

as set forth more fully below. Any of those grounds is a sufficient basis to relieve the Plaintiff
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of the res judicata effect of the class action.

62. If the Diocese agrees, or the court finds, that the Plaintiff is not precluded, by the class
action, from bringing claims against the Diocese. Defendants, either because the class action
court’s rulings leave room for pe;sons not receiving notice, or due to inadequate representation
by class counsel, or because the Defendants in the class action were aware that not all class
members would get notice of the class proceedings and the class action orders preserve the
Plaintiff’s Due Process rights and his claims, then the causes of action against the Richter
Defendants alone, other than the Conspiracy cause of action, are irrelevant. However, if the
court finds that the Plaintiff is precluded for any reason from pursuing his claims against the
Diocese Defendants, including the res judicata effect of the class action, charitable immunity
(which the Diocese Defendants waived for those within the class definition), or by the statute
of limitations (which the Diocese Defendants waived for those within the class definition), then
causes of action against the Diocese Defendants alone, other than the Conspiracy cause of
action, are irrelevant, and claims are properly made against those who conspired against the
Plaintiff, and against the Richter Defendants for failing to properly represent the Plaintiff in the
representation of the Plaintiff that the Richter Defendants undertook.

63. In March, 2009, the South Carolina Supreme Court ordered that all proceedings in the
class action be concluded by September 19, 2009. In 2013 the South Carolina Supreme Court
was informed that the class action had never been formally closed, that the Dorchester County
trial judge had recused herself from further proceedings, and on April 30, 2013, the S.C.
Supreme Court assigned the class action to another circuit judge to “hear and dispose of any
remaining matters.”

64. In this action, no review is sought of the decisions of the state court in approving the
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insufficient notice given to the class. -No changes are sought as to the orders affecting the class
action. As to the class action, this action seeks only an interpretation as to the preclusive effect

of the class action as applied to the Plaintiff.

For a First Cause of Action:
Negligence and Gross Negligence by Diocese Defendants

65. Allegations above are incorporated into this cause of action as if fully stated.

66. The defendant Bishop of Charleston employed Frederick Hopwood as a priest.

67. In his capacity as priest, Frederick Hopwood was placed by the Diocese Defendants in
a position of trust and confidence, and had access to the Plaintiff’s child and other children. In
that capacity, Frederick Hopwood sexually molested the Plaintiff’s child and many other
children.

68. Prior to the Plaintiff being molested, the Diocese Defendants became aware that
Frederick Hopwood was dangerous to children. After knowing he was dangerous, the Diocese
Defendants moved Frederick Hopwood from place to place within South Carolina, and thereby
facilitated his access to young people whom he could sexually molest. The Plaintiff’s child
was molested after Hopwood was known to be dangerous to children, which created an injury
to the Plaintiff.

69. Alternatively, the Diocese Defendants operated various schools, activities, and
churches that were intended to, and did, attract children and families, including the Plaintiff’s
child. The Diocese Defendants encouraged people, including Plaintiff and his child, to use
their facilities, and to attend the various activities and functions offered on the premises of the
Diocese. In making that invitation, the Diocese Defendants assumed the duty to ensure that its

premises were safe from reasonably foreseeable dangers, and from known dangers such as
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Frederick Hopwood, by representing to the public, and to the Plaintiff, nothing to the contrary.
. The Diocese Defendants particularly owed a duty to the Plaintiff, who was charged with
looking after his child’s interests, a greater degree of care because the Plaintiff relied on the
Diocese Defendants for his child’s safety within the Diocese, and his child was unable to fully
appreciate risks and danger and protect himself from Frederick Hopwood. The Diocese
Defendants falsely represented to its invitees, and their parents or guardians, including the
Plaintiff, that its facilities and its priests were safe, and that persons would be ‘protected from
harm when using its facilities and when interacting with its personnel.

70. The Diocese defendants negligently supervised Frederick Hopwood. The Bishop of
Charleston was grossly negligent in supervising Frederick Hopwood. Moving Hopwood
without proper warning to children and parents was grossly negligent. As a proximate result of
the negligence and gross negligence by the Diocese defendants, Plaintiff was injured when his
child was sexually abused by Frederick Hopwood.

71. The Diocese defendants were negligent in failing to warn the Plaintiff about Frederick
Hopwood. The Bishop of Charleston performed that duty in a grossly negligent manner.

72. The Diocese Defendanfs knew, or shouid have known, that Frederick Hopwood was a
pedophile. Despite that knowledge, the Diocese Defendants made no effort, or no competent
effort, to ascertain how many children Frederick Hopwood had molested, and no effort, or no
competent effort, to locate victims of Frederick Hopwood. If the Diocese Defendants did make
such an effort, those Defendants assumed the duty but performed it negligently. The
predecessors of Robert Baker and Rev. Monsignor Laughlin performed that duty in a grossly

negligent manner.
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73. The Diocese Defendants™ failure to do so was negligent, and grossly negligent on
behalf of the presiding Bishop from the time the Plaintiff’s child was abused to the present,

. Including the gross negligence by Bishop Guglielmone, Bishop Baker, Rev. Monsignor
Laughlin, and the Bishops who preceded them.

74. As aresult of the negligence and gross negligence by the Diocese Defendants in failing
to either prevent abuse or identify abuse victims by its agent or employee Frederick Hopwood,
the problems for the Plaintiff from his child’s abuse were first caused, and then exacerbated, by
the delay of the Diocese Defendants in rectifying the abuse by Hopwood.

75. As set forth more fully below, the Diocese Defendants have for decades maintained a
policy and practice of engaging in fraudulent concealment when their agents and employees
are known to sexually abuse children. Those allegations are incorporated into this cause of
action as if fully set forth, and that fraudulent concealment by the Diocese Defendants, among
other things, accounts for the delay in this action being brought against the Diocese
Defendants. The most recent act of fraudulent concealment by the Diocese defendants as to
the Plaintiff was in 2012, discovered by the plaintiff only in 2012. This action is brought
within three years of that most recent act of fraudulent concealment, and fraudulent conduct,
by the Diocese defendants, and within three years of its discovery by the Plaintiff.

76. The Plaintiff is entitled to actual and punitive damages as a result of the negligence of
the Diocese Defendants, and gross negligence of Bishops Guglielmone and Baker, and
Administrator Rev. Monsignor Laughlin, in failing to perform a proper review for Hopwood’s

victims, or in performing that duty in a negligent manner.
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For a Second Cause of Action:
Fraudulent Concealment by Diocese Defendants

77. Allegations above are incorporated into this cause of action as if fully set forth.
78. The Diocese Defendants héve for decades maintained a policy and practice of
engaging in fraudulent concealment when their agents and employees sexually abuse children.
79. The Diocese Defendants each had a duty to discover and to disclose to Plaintiff their
knowledge that Frederick Hopwood was known to have a sexual interest in children. That duty
arises from
a. the preexistinﬁg fiduciary relationship between the Plaintiff and the Diocese
Defendants, which relationship the Diocese Defendants solicited;
b. from the Plaintiff having expressly reposed his trust and confidence in the
Diocese Defendants so as to entrust putting the Plaintiff’s child into the
presence of Frederick Hopwood, which placed the Plaintiff’s child in a
vulnerable position with respect to Frederick Hopwood. That position of trust
and confidence was implicit from those circumstances of Plaintiff entrusting his
child to be in the presence of Frederick Hopwood, as well as from the nature of
the dealings between the Plaintiff and the Diocese Defendants, who promoted to
the Plaintiff that he should leave his child in the presence of Frederick
Hopwood,
c. from the essential nature of the Diocese Defendants and their inducement to the
Plaintiff to have his child participate in activities with Frederick Hopwood as
being beneficial to the Plaintiff’s child, or at least not harmful to his child,
d. from the secrecy provisions in the Code of Canon Law and the 1962 document

titled “Instruction,” which charges the Diocese Defendants to discover, but then
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to maintain secrecy about, “other persons solicited” by any person such as
Frederick Hopwood, who commits the “unspeakable crime” of sexually abusing
a child, and

e. by the undertaking which the Diocese Defendants assumed, negligently (and in
the case of the individuals included in the designation of the “Diocese
Defendants,” grossly negligently), during 2005 - 2012, to locate victims such as
the Plaintiff.

80. The Plaintiff’s child was sexually abused by Frederick Hopwood after 1962.

81. Concerning each of (a) the undisclosed dangers Frederick Hopwood represented to the
Plaintiff, and (b) assisting to repair the damage done to the Plaintiff by Frederick Hopwood, the
Diocese Defendants were obligated to the Plaintiff to engage with him in perfect good faith and
with full disclosure.

82. Instead of full disclosure, the Diocese Defendants have operated with secrecy and
concealment of all aspects regarding sexual abuse by their agents and employees, including
Frederick Hopwood. In its own operations, the Diocese required secrecy and concealment, and
it has enlisted its agents and employees to further conceal its knowledge of abuse so as to limit
its exposure for the Diocese defendants being held responsible for sexual abuse of children.

83. Specifically, the Diocese Defendants created a culture of secrecy that caused the
Diocese to make no inquiry for victims of Hopwood after it was known that Hopwood had
sexually abused children.

84. This complaint concerns actions and inactions by the Diocese Defendants within the
course and scope of their role within South Carolina by each of the Diocese Defendants which

violated South Carolina law and resulted in the sexual abuse of the Plaintiff’s child. The
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allegations do not involve religious belief, and in this Complaint the court is not called upon to
involve itself in, or to interpreﬁ, religious beliefs of the Catholic Church or any of the
Defendants but to assess their actions and inactions against the requirements of South Carolina
law.

85. The actions and inactions of the Defendants are governed, in part, by the administrative
practices required by the internal operating procedures of the Diocese Defendants.

86. Administrative practices adopted by the Diocese Defendants under the Code of Canon
law established a practice of secrecy as to sexual abuse. All references to the Code of Canon
law. refer to the Code of Canon law approved in 1983.

87. Tllle Diocese Defendants operated with an archive.

88. The archive is required by Canon 486 of the Code of Canon law.

89. The archive is, in part, accessible only by the Bishop of Charleston and chancellor of
the Diocese of Charleston.

90. Having an archive with limited access is required by Canon 487.

91. Documents in that limited access archive may not be removed from the archive except
for a brief time, and only by permission of either the Bishop of Charleston or the moderator of
the curia.

92. That restriction on documents within the limited access archive is required by Canon
488.

93. Canon 489 requires that the Diocese of Charleston was also to create for administrative
purposes a Secret Archive.

94. In that Secret Archive Canon 489 requires that “documents are to be kept secret” and

“protected most securely.”
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95. Canon 489, Section 2 states: “Each year documents of criminal cases in matters of
morals, in which the accused paﬁies have died or ten years have elapsed from the
condemnatory sentence, are to be destroyed. A brief summary of what occurred along with the
text of the definitive sentence is to be retained.”

- 96. The administrative practices for secrecy requirea by the Code of Canon law and the
“Instruction,” alleged below, are arbitrarily adopted administrative practices and are separate
and apart from the religious practices protected by the First Amendment of the United States
Constitution. Review of those provisions is sought only to the extent those provisions govern
action of the Diocese Defendants.

97. Only the Bishop of Charleston is to have the key to the secret archive, and documents
are not to be removed from the archive, a restriction required by Canon 490.

98. The Bishop of Charleston was authorized to include in the secret archive any matter
which can be regarded as scandalous.

99. The administrative practices of the Diocese of Charleston is to consider topics of
sexual abuse to be scandalous, hence secretive.

100. Matters related to agents and employees of the Diocese of Charleston sexually
abusing children, including Frederick Hopwood’s sexual abuse of the Plaintiff’s chilld and
other children, were regarded as scandalous, and were maintained in the Secret Archive.

101. Matters related to agents and employees of the Diocese of Charleston sexually
abusing children, including Frederick Hopwood’s sexual abuse of children including Plaintiff’s
child, because those matters were regarded as scandalous, were maintained in the Secret

Archive and were destroyed as called for by the Code of Canon law in the routine
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administrative practice by the Diocese Defendants to destroy evidence of known criminal
activity.

102. The Diocese Defendants operate under the authority of the Holy See, which is
based in Rome, Italy.

103. In 1962 the Diocese defendants expanded on the administrative secrecy required
concerning sexual abuse. The Holy See published an “Instruction” which applied to the
Diocese Defendants.

104. By its terms, at p. 1, the “Instruction” was to be stored in the Secret Archive. In
the “Instruction,” matters involving priests who “solicit or provoke” (“Instruction,” p. 1 1) a
penitent “toward impure and obscene matters” (“Instruction,” p. 1 9§ 1), is deemed “a secret of
the Holy Office” (“Instruction,” p. 3 9§ 11), “under the penalty of excommunication”
(“Instruction,” p. 3 § 11). The accused, the accusers, and any witnesses are to be given “The
oath of keeping the secret.” (“Instruction,” p. 4 § 12. See also, “Instruction,” p. 5 23 and
“Instruction,” p. 6 9 28).

105. These are administrative practices related to actions and inactions of secrecy

about criminal and tortious conduct, not provisions about beliefs protected by the First

Amendment.

106. Plaintiff’s child fit within the meaning of “penitent” referred to in the
“Instruction.”

107. The 1962 “Instruction” states that “the worst crime” is “any perpetrated by a

cleric or attempt [sic] with a person of his own sex.” “Instruction,” p. 15, § 71. “The worst
crime” is also defined as “any obscene, external act, gravely sinful, perpetrated in any way by a

cleric or attempted by him with youths of either sex.” “Instruction,” p. 16, 9 73.
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108. Nothing about the Catholic faith requires that children be sexually abused or
that sexual abuse of children be concealed.

109. Frederick Hopwood and the Plaintiff’s child are each male. The conduct by
Frederick Hopwood towards the Plaintiff’s child qualified under the 1962 “Instruction” as “the
worst crime.”

110. Among other things, the 1962 Instruction directs the Diocese Defendants to
assume the duty of locating “other persons solicited by the same confessor” (“Instruction,” p. 7
929). In this instance, the “Instruction” calls for the Diocese Defendants to act so as to locate
other persons solicited by Frederick Hopwood for sexual contact. The “Instruction” atp. 9
37 also refers to an “Instruction of the Holy Office, February 20, 1867, in directing the
manner of interrogation for persons with information about solicitations or those solicited for
sexual contact.

111. The Diocese Defendants assumed the administrative duty to locate Hopwood’s
victims as defined in the 1962 “Instruction,” but the Diocese Defendants performed that duty in
a grossly negligent manner. The Diocese Defendants failed to locate the Plaintiff or his child,
failed to locate many other Hopwood abuse victims, and made no competent inquiry to locate
them. The Diocese Defendants purposefully avoided making the type of inquiry that would
have elicited discovering the Plaintiff or his child as victims of Hopwood.

112. The 1962 “Instruction” was approved as an administrative practice by the “Most
Holy Father John XXIII” on March 16, 1962, according to page 16 of the 1962 “Instruction.”
It applied to the Diocese Defendants.

113. In the Appendix to the 1962 “Instruction” are set out the terms of the secrecy to

be observed for matters such as the sexual abuse of the Plaintiff. In essence, the oath provides
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for absolute secrecy, under pain of excommunication. Only the Pope himself can lift the
obligation of secrecy, and it is a secrecy to be maintained “under whatever type of pretext,
even for the most urgent and most serious cause [even] [sic] for the purpose of a greater good,”
unless expressly approved “by the Supreme Pontiff,” according to page 17 of the 1962
“Instruction.” By this means the administrative practice of secrecy is encouraged, but even
backed by €xcommunication, the secrecy provisions of the administrative practices are
arbitrarily adopted administrative practices with no doctrinal significance to protected First
Amendment activities.

114. Nothing about reporting sexual abuse of children infringes on religious belief.

“Whatever type of pretext” overtly endorses lying to civil authority, even lying under oath, to
bthis or any other civil tribunal. No qualification is made in the 1962 “Instruction” for
complying with civil authority, and any interpretation otherwise is void as contrary to the law
of South Carolina and against public policy.

115. Unless the Pope himself has specifically approved otherwise, administrative
secrecy was and is to be maintained not only by the Plaintiff and his child, but also by every
member of the Diocese Defendants, and by even witnesses to sexual abuse. That
administrative secrecy is to be made despite any law, court order, or oath that would otherwise
require disclosure of sexual abuse. Under the 1962 “Instruction,” the highest obligation, higher
than any law, oath, or court order, is to maintain the administrative practice of secrecy for the
benefit of the Diocese Defendants, and any pretext is to\be used to maintain the secrecy.
Accordingly, unless the Pope has specifically instructed otherwise, the Diocese Defendants can

all be expected to be obedient to the administrative secrecy called for in the 1962 “Instruction,”
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to overtly misrepresent any facts related to sexual abuse, and to overtly conceal documents
related to sexual abuse. The Diocese Defendants have, to date, done so.

116. The call for secrecy in the administrative practices derived from the 1962
“Instruction” and the Code of Canon law constitutes spoliation of evidence, as well as
fraudulent concealment. Among the spoliation was evidence related to Frederick Hopwood’s
known sexual interest in children, and the sexual abuse of the Plaintiff’s child.

117. Absolute secrecy more than sufficient to constitute fraudulent concealment was
maintained by the Diocese Defendants as to Frederick Hopwood’s sexual abuse of the
Plaintiff’s child. Consistent with that obligation of secrecy, the Diocese Defendants made no
effort to either prevent sexual a;t)use of the Plaintiff’s child, or to ascertain that the Plaintiff’s
child was a victim of abuse by Frederick Hopwood.

118. In 2006 the Diocese Defendants sought a new level of deception and
manipulation to limit the damage to the Diocese Defendants from its taking responsibility for
its history of sexual abuse, and to as much as possible to conceal, limit, and minimize the
extent of abuse, so as to minimize its financial accountability for its history of abuse and
concealment. The Diocese Defendants engaged with other Defendants to conspire to evade
accountability, as set forth below, and to try to prevent the Plaintiff or his child from making
any claim. The acts of civil conspiracy are incorporated into this cause of action as if fully
stated, although this cause of action relates to different damages than does the conspiracy cause
of action. This cause of action relates to the damages.from the abuse itself, and the
exacerbation caused by the long delays in redressing and taking responsibility for the sexual

abuse.
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119. The conspiracy cause of action concerns the Plaintiff’s deliberate exclusion
from the class, and preventing the Plaintiff from being able to protect his claim, so hinges on
the proper interpretati‘on of the orders in the class action, and whether the actions df the Richter
defendants constituted merely greed, fraud, and self-interest, as opposed to professional
negligence, in excluding from the class action, by design, the Plaintiff and many others who
were within the class definition. If there was professional negligence, then the acts of
professional negligence predominate, and the damages from the exclusion are properly paid by
the Richter defendants. If the actions do not rise to professional negligence, and the Richter
defendants and Diocese Defendants were merely corrupt, then the damages for the exclusion
are properly shared among all Defendants for their conspiratorial actions in excluding the
Plaintiff by design. And if the Plaintiff is not precluded from his claims against the Diocese
Defendants by the res judicata effect of the class action, and the Richter defendants were
merely corrupt, then the Plaintiff requires no relief for the professional negligence by the
Richter defendants, and can seek relief against the Diocese Defendants.

120. This cause of actioﬁ presumes that the Plaintiff is not precluded in making this
claim by the 2005 collusive class action involving the Diocese Defendants, and can make his

claim for

&

lack of Due Process in those proceedings as to this Plaintiff,

b. lack of competent representation so as to not bind this Plaintiff to the class
action,

c. the collusive nature of the class settlement, or

d. because by their terms the class action orders do not apply to the Plaintiff.
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121. To date the terms of the class action order have been interpreted to not apply to
the Plaintiff or to any other parent of an abuse victim who resides out of state, meaning the
Plaintiff would be excluded from relief and barred from making a claim.

122. The Plaintiff is entitled to actual and punitive damages as a r@sult of the
fraudulent concealment of the Diocese Defendants in actively maintaining secrecy and thus
failing to perform a proper review for Hopwood’s victims, including the Plaintiff, or in

performing that duty in a negligent manner.

For a Third Cause of Action:
Civil Conspiracy by All Defendants

123. Allegations above, other than claims for relief above, are incorporated into this
cause of action as if fully stated. This cause of action presumes the class action order is
interpreted to bind the Plaintiff to its res judicata effect, despite insufficient Due Process from
the collusive class action which was designed by all Defendants to limit the Plaintiff’s ability
to state his claim, so this cause of action presumes the Plaintiff is propérly precluded from
bringing claims against the Diocese Defendants related to sexual abuse, and also presumes that
class counsel was corrupt only to a degree insufficient to constitute professional negligence.

124. Defendants have conspired with others to injure the Plaintiff, and by those
actions have caused special damage to the Plaintiff.

125. As set forth below in detail, the Defendants have acted in concert in numerous
ways, which reflect the joint assent with minds to injure the Plaintiff, and Defendants have
taken overt acts to pursue the common design to injure the plaintiff.

126. Some actions that have been taken have been legal; other actions were legal but

violated professional standards in rules of court and South Carolina law; other actions were
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false or fraudulent. The object of the conspiracy was to damage the Plaintiff by making sure
he and other putative class members could neither participate in the state court class action nor
opt out of it, and by‘those means could be prevented from bringing his own action.

127. In exchange for an amount of money deemed sufficient by corrupt lawyers as a
fee, the lawyers who purported to represent the Plaintiff, the Richter defendants, agreed to act
against the Plaintiff’s interests, and then collaborated with the Diocese defendants to work
against the Plaintiff’s interest and in the interest of the Diocese Defendants.

128. Class counsel had, but did not disclose to the class, connection and allegiances
to the Diocese defendants.

129. This cause of action presumes that class counsel was not merely professionally
negligent, and outmaneuvered by the Diocese Defendants, but actively collaborated with the
Diocese Defendants.

130. Specifically, in exchange for an amount of money as a fee deemed to be
sufficient, and the agreement by the Diocese to be silent as to the fraudulent means used to
justify that fee, the lawyers who purported to represent the Plaintiff, the Richer defendants,
agreed to abandon the Plaintiff, and to define the class so as to include him, despite proposing
notice to the class that was known to be insufficient to actually provide notice to the Plaintiff.
The Richter defendants defined the-class action classes so as to ostensibly include the Plaintiff,
purported to secure benefits for the Plaintiff but then failed (a) to secure those benefits by
written order, and (b) failed to give notice calculated to reach the Plaintiff, and instead gave
notice that could not possible reach the Plaintiff. This cause of action presumes that those acts
were not professionally negligent actions but conscious undertakings by the Richter defendants

to disadvantage the Plaintiff from making a claim against the Diocese, so as to not jeopardize
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the fee for themselves that the Richter defendants made the highest priority of the 2006 class
action settlement.

131. By purporting to undertake his representation in how the class was defined, but
making no provision for the Plaintiff, the Richter defendants breached a duty to the Plaintiff
that the Richter defendants assumed, either through the attorney-client relationship or through
the fiduciary duty South Carolina law imposes on any counsel who elects to bring a complaint
that alleges a class action, and the fiduciary duty South Carolina law imposes on any counsel
who elects to define a class so as to include the Plaintiff.

132. The Richter defendants have publicly denied undertaking any duty to absent
members of the classes they defined, reflecting either their degree of professional ignorance of
the obligations of class counsel or their intention to align with the interests of the Diocese, or
both. This cause of action assumes not the professional negligence of the Richter defendants
but the intention of the Richter defendants to align themselves with the interest of the Diocese
Defendants as the quid pro quo for the Diocese Defendants collaborating by silence on their
fee as class counsel.

133. The Richter defendants elected to abandon their putative class member clients
who lived outside of South Carolina so as to prevent the Plaintiff, and others similarly situated,
from being able to make claims against the Diocese Defendants. As the class allegations
acknowledged, the number of victims of priest sexual abuse “may exceed the hundreds,” an
allegation in both the John Doe #53 Complaint in 05-CP-10-4913 at § 36, filed in Charleston
County, and in the identical John Doe #53 Complaint redundantly filed in Dorchester County

as case 06-CP-18-1636 for the purpose of judge-shopping.
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134. If “too many” of those hundreds of victims participated in the class action,
including the Plaintiff, the Richter defendants would jeopardize the large fee the Diocese
Defendants had agreed to enable them to get, and if the 2006 class settlement was jeopardized
the Diocese Defendants might not get the ostensible protection from future suits it was
colluding with the Richter defendants to obtain at the lowest possible cost. Consequently,
defining the class so as to ostensibly include the Plaintiff without securing any benefit for him
was either professional negligence or intentional conduct by the Richter defendants to defeat
the Plaintiff’s ability to make a claim against the Diocese. As noted, this cause of action
presumes that the Richter defendants were not professionally negligent but intentionally acted
with the Diocese Defendants to limit the Plaintiff’s ability to claim against the Diocese
Defendants, with whom the Richter defendants shared an illicit interest in defeating the
Plaintiff’s potential claims.

135. For the Richter defendants, both their class counsel fee, and the interests of the
Diocese Defendants, were more important to them than were the interests of their absent
putative class member clients such as the Plaintiff.

136. In exchange for the Richter defendants abandoning the Plaintiff and all of their
other putative class member clients who lived out of state, the Diocese defendants agreed with
the Richter defendants to

a. maneuver, in violation. of SCRCP 23 and other professional standards, the class
action away from Charleston County judges that might exert independent
scrutiny of the proposed class action settlement under SCRCP 23,

b. agreed to take no position on class certification,
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c. agreed to make only the weakest possible argument about the fee sought by the
Richter defendants,

d. agreed to remain silent about the overtly fraudulent time records which the
Richter defendants used to support their fee request,

e. agreed to the unethical conduct of a settlement which established a fixed fee
amount for class counsel while simultaneously establishing a variable, common
fund recovery for the class,

f. agreed to have that fixed fee paid to class counsel before any class member had
been identified and before any class member’s claim was known, and

g. agreed to maneuver, in violation of SCRCP 23 and other professional standards,
the class action away from those Charleston County judges that might exert
independent scrutiny of the class action, to a state court judge in Dorchester
County known to have extensive social and professional ties to the Richter
defendants, in the aspiration and expectation that a more pliable oversight
would be received for the class settlement from that judge.

137. In the 2006 class settlement the Diocese Defendants undertook a duty to the
classes as identified, which included the Plaintiff, to identify abuse victims, such as the
Plaintiff. To get approval of the class settlement, the Diocese Defendants circumvented the
requirements of SCRCP 23 so as to dismiss, without court approval, action 05-CP-10-4913 and
other Charleston County actions, so as to collaborate with the Richter defendants to judge-
shop, and move approval and management oversight of the class settlement away from

independent judges in Charleston County to a judge in Dorchester County who was hand-
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picked by the Richter defendants because of the expectation that judge would apply a more
pliable oversight of the class action.

138. - In circumventing the requirement in SCRCP 23 to get approval for a class
settlement in Charleston County, and in judge-shopping to pick their desired Dorchester
County judge, the Defendants violated judicial norms and rules as well as professional
standards.

139. The Diocese Defendants cooperated with the Richter defendants by accepting
service of a Dorchester County complaint alleging a class, which Dorchester County complaint
duplicated, word for word, an existing Charleston County complaint alleging a class, resulting
in the identical class action case pending simultaneously in circuit court in both Charleston
County and Dorchester County.

140. As the Dorchester County version of the class action had already been settled
before filing through the 2006 class settlement, the Dorchester County filing was done as the
means of judge-shopping for the desired Dorchester County judge.

141. The Diocese Defendants also agreed to remain silent about the duplicative class
action so as to enable the Richter defendants to submit false information to the Dorchester

County court.

Details of the Civil Conspiracy Among Defendants
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142. In 2003, the Richter defendants were associated by one or more lawyers to
assist in representing a victim of sexual abuse in a claim to be asserted against, inter alia, The
Diocese Defendants.

143. The Richter defendants represented at least one victim of sexual abuse from the
time they were associated throughout the remainder of 2003 and all of 2004.

144. In May 2005, the Richter defendants filed for an individual abuse victim an
action in the Charleston County Court of Common Pleas styled John Doe #66 v. The Bishop of
Charleston, et al., 05-CP-10-2053. No complaint is made against the other attorneys who
signed that complaint along with the Richter defendants.

145. That John Doe 66 complaint made no class action allegations.

146. In August 2005, the Richter defendants filed another individual action in the
Charleston County Court of Common Pleas, styled John Doe #66A4 v. The Bishop of
Charleston, et al., 05-CP-10-3293. No complaint is made against the other attorneys who

signed that complaint along with the Richter defendants.

147. The John Doe 66A complaint made no class action allegations.

148.. In October 2005, the Richter defendants met personally with then-Bishop
Baker.

149. As a result of that meeting, in December, 2005, the Richter defendants filed a

class action complaint in the Charleston County Court of Common Pleas, styled John Doe #53
individually and as a representative of a class of other persons similarly situated as victims of
priest sex abuse in South Carolina v. The Bishop of Charleston, et al., 05-CP-10-4193. No
complaint is made against the other attorneys who signed that complaint along with the Richter

defendants.
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150. In February 2009 the Diocese Defendants published to the public through their
press spokesman that the Charleston County John Doe 53 complaint was one of three
individual cases filed in Charleston, as opposed to the Diocese acknowledging to the public
that it was a complaint which alleged a class action. The representation that it was an
individual suit was a lie by the Diocese Defendants in furtherance of the routine and consistent
practice by the Diocese Defendants to engage in fraudulent concealment of sexual abuse
matters, and to further the agreement among defendants to cause harm to the Plaintiff.

151. Rule 23(d)(1) SCRCP requires “as soon as practicable, after the commencement
of an action brought as a class action, the court shall determine by order whether ft is to be so
maintained.”

152. From December 2005 until June 2006, neither thé Richter defendants, as class
counsel, nor the Diocese Defendants, as a defendant in a case alleging a class, made any effort
to seek class certification for the class alleged in the December class action complaint in
Charleston County.

153. In that time period of December 2005 to June 2006, the public records show
there were no motion hearings held in any of the three cases mentioned above. When the
Charleston County court twice attempted to schedule pending motions, and sent out hearing
notices, the Defendants collaborated to ask that the motions be continued rather than heard.

154. In June 2006, the Defendants met in a mediation conference. At that time, no
class action had been certified, and no case then pending alleged a class for spouses or parents

of sexual abuse victims.
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155. At that mediation conference, which took place over two days, the Defendants
purported to settle all claims of all class members in two classes, as the classes were defined by
the 2006 class settlement agreement of the parties.

156. Ostensibly included in one of the classes as defined in the mediation was the
Plaintiff. By defining the classes so as to ostensibly include the Plaintiff, and by purporting to
settle his claim, the Richter defendants assumed professional obligations to him, including
fiduciary duties towards him, and created a constructive attorney-client relationship, if not an
actual attorney-client relationship, with the Plaintiff.

157. The agreement reached in that mediation is attachment A to this complaint,
redacted as to client identities. Its terms are incorporated into this complaint pursuant to
SCRCP 10(c). By its terms the 2006 class settlement agreement purports to settle the three
cases then pending in Charleston County Circuit Court, numbers 05-CP-10-2053, 05-CP-10-
3293, and the case alleging a class action, 05-CP-10-4913. The settlement purports to include
the Plaintiff through the class definitions making no exception for his residing in Minnesota.
Each Defendant intended to include the Plaintiff in the class definition.

158. A typewritten agreement was drawn from the handwritten principles agreed to
in the 2006 class settlement reached during a mediation of the Charleston cases.

159. In January, 2007 the typewritten version of the 2006 class settlement agreement
was approved by The Holy See.

160. The 2006 class settlement agreement was funded by approval of The Holy See.

161. As reflected in the attached handwritten version of the 2006 class settlement
agreement, the Defendants agreed that the individual plaintiffs in the pending actions filed in

Charleston County and the purported class representative from the Charleston case which
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alleged a class, would split $460,000 to settle their claims, whether or not the class settlement
was approved. If no class was approved by the Court, the Diocese Defendants would pay only
$460,000 to resolve the pending Charleston cases, which were the only cases then pending.

162. Claims of absent class members were proposed to be resolved on terms
materially different than the tefms received by the purported class representative or
representatives. Instead of a cash payment the same, or similar to, what the purported class
representative or representatives were to receive, absent class members were to be required to
first relinquish their right to bring suit and, then and only then, submit their claims to an
arbitrator who would decide with finality how much, if anything, they might receive from the
pre-defined maximum amount available for all such claims and each such claim, minus the
_ additional fee for class counsel. Class members had to relinquish all rights for review to
qualify for the arbitration, which was binding arbitration. Only the persons included in the
2006 agreement knew in advance what amount they would receive for a settlement.

163. As alleged below, not fewer than seven devices wefe chosen by overt agreement
among the Defendants to further the conspiracy against this Plaintiff, along with other absent
putative members of the classes, from being included in any recovery for the class, to limit the
class recovery from being “too much,” and to prevent this Plaintiff from later being able to
make a claim for his childhood sexual abuse.

164. If the 2006 class settlement included “too many” claimants, under the 2006
class settlement agreement the Diocese Defendants would be entitled to withdraw from the
agreement. Class counsel would jeopardize his class counsel fee if there were “too many”

claimants and the Diocese Defendants withdrew.
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165. The Diocese Defendants wanted the 2006 class settlement agreement to be
approved so they could later argue, as they in fact have argued, and have argued specifically as
to this Plaintiff and his child, that no other sexual abuse claims for sexual abuse prior to 2006
could be made against the Diocese Defendants if those claims were brought after the 2006
class settlement approval.

166. The Diocese Defendants knew that the 2006 class settlement agreement had
been negotiated and reached with an “adverse” attorney deeply enmeshed with the Diocese and
willing to compromise sexual abuse claims for far less than he would compromise a similar
claim against a different Diocese for another client. The Richter defendants wanted to assure
themselves of a large fee in the class action without jeopardizing that fee by getting too many
class claimants against class counsel Richter’s own Diocese and these Diocese Defendants. So
all Defendants conspired to create methods to be able to limit the number of class members
who could make claims under the 2006 class settlement agreement, to limit the amount those
class member claimants would recover, and to protect the Diocese Defendants from any future
claims, for those childhood abuse victims prior to the conclusion of the 2006 class action
~ settlement.

167. The 2006 class settlement agreement among Defendants established a low bar
for recovery for abuse victims, and permitted procedural manipulations of the class suit and
class settlement approval process. (

Conspiracy Technique One: Judge-Shopping to Pick the Judge

168. The first technique used by the Defendants to limit the class recovery was for

the Defendants to agree to maneuver the 2006 class settlement agreement from the Charleston

class action to be presided over not by any judge in Charleston County, where the putative
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class case was filed and the class case settlement was reached, but to “shop” for a judge they

- selected to make those determinations. An independent judge in Charleston County was not
desired to make those determinations. A judge more likely to unwittingly overlook breach of
court rules and fraudulent filings was desired.

169. Instead of complying with SCRCP 23, and submitting the attached 2006 class
action settlement to a judge in Charleston County for approval under SCRCP 23, the
Defendants agreed to cooperate so as to have the Richter defendants file, and the Diocese
Defendants accept service of, newly filed class actipn cases in Dorchester County that were
already settled before being filed.

170. The Richter defendants filed on August 15, 2006 in Dorchester County cases
06-CP-18-1310 and 06-CP-18-1311.

171. After those two cases were filed, on October 6, 2006, the settled Charleston
class action case, John Doe #53 individually and as a representative of a class of other persons
similarly situated as victims of priest sex abuse in South Carolina v. The Bishop of Charleston,
et al., 05-CP-10-4193, was redundantly re-filed in Dorchester County, with the same caption
(other than the changed county name from “Charleston” to “Dorchester” and the case number
beiﬁg a case number for Dorchester County, 06-CP-18-1636).

172. The allegations of the John Doe 53 class complaint in Dorchester County were
identical to the John Doe 53 class complaint in Charleston County.

173. The John Doe #53 class action case from Charleston County was redundantly
filed in Dorchester County so as to be pending in the circuit coufts of two counties at the same
time, duplicating in Dorchester County the pending and already settled Charleston class action,

to attempt to place all of the settled Charleston cases within the scope of the duplicate cases in
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Dorchester County, and as the means to avoid independent judges in Charleston County and to
shop for the desired judge in Dorchester County.

174. This procedural maneuver agref:d to among the Defendants was done to judge;
shop, to obtain the desired judge. The technique has no other purpose, and had no legitimate
purpose, when it was used in 2006. |

175. Filing duplicative class actions to have the same case pending simultaneously in
two different venues is inherently abusive conduct, as is cooperating to accept service of
duplicative class actions filed in two different venues. Such conduct violates professional
standards and breaches an independént duty to the court (by all Defendants) and to the Plaintiff
(by the Richter Defendants). The Plaintiff was ostensibly included among the Dorchester
County complaints through the class definition used in one or more of those complaints.

176. The 2006 class action in Dorchester County deprived the Plaintiff of Due
Process through the conduct of the Defendants.

177. When case 2005-CP-10-4913 was redundantly re-filed in Dorchester County as
case 2006-CP-18-1636, all of fhe Charleston cases were still pending, and all were included
within the 2006 class settlement agreement.

178. Once Charleston ‘casé 2005-CP-10-4913 was redundantly re-filed in Dorchester
County as case 2006-CP-18-1636, and service of that case was accepted, the John Doe 53 class
action was, by agreement among the Defendants,‘ simultaneously pending in two separate
counties.

179. Dorchester County was chosen by agreement of the Defendants so as to “judge
shop” for a particular state court judge whose long social and professional ties with the Richter

defendants was expected to produce a more pliable, and less demanding, oversight of any
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questionable elements of the class action, including class certification, class notice, attorneys
fees, any pre-award fairness hearing, and any post-award fairness hearing. The shopped-for
judge was expected to unwittingly tolerate factual misrepresentations and fraudulent filings by
the Defendants, an expectation that was rewarded when fraudulent filings were made, by
agreement among the Defendants, and the pliable, shopped-for judge took no action
concerning those fraudulent filings, either before the fraudulent nature of those filings was
explicitly disclosed or after the fraudulent nature of those filings was explicitly disclosed.

180. The Defendants all agreed with this strategy of seeking a pliable state court
judge, and consented to the “judge shopping” so as to avoid having to submit the class
allegations, and proposed class action settlement, for approval by any judge in Charleston
County. The Defendants feared completely objective judicial oversight by any of the judges in
Charleston County.

181. Once Charleston action 2005-CP-10-4913 was redundantly re-filed in
Dorchester County as case 2006-CP-18-1636, the defendants sought to have, and succeeded in
having, the shopped-for judge designate the cases as complex, and assign the cases to the
shopped-for judge, as requested by all Defendants. That designation was improper under the
rules at the time, as set forth in more detail below, as Defendants joined together to
misrepresent facts to the shopped-for judge in order to obtain complex case designation.

182. Alternatively, the shopped-for judge was informed of the false representations
of fact when the request for complex case status was made, and the shopped-for judge agreed
to permit the false representations of fact. This Complaint presumes the shopped-for judge was

misled by Defendants rather than actively participating in misconduct of Defendants.

41
Record on Appeal - 2765



183. Getting the complex case designation, and the judicial assignment with the
shopped-for judge, meant that only that shopped-for judge would hear matters involving the
2006 class settlement. If the same request had been made and granted in Charleston, only a
single judge would have presided over all aspects of the settlement. But the Defendants feared
that any Charleston judge might require complex case designation to actually meet the criteria
of the pertinent Supreme Court order that governed complex case designation, and the
Defendants feared that any Charleston judge would exerti independent oversight of the 2006
class settlement. The Defendants each sought to avoid truly independent judicial oversight.

184. Other than to shop for a particular judge, there was no legitimate reason to
redundantly file Charleston case 2005-CP-10-4913 as Dorchester case 2006-CP-18-1636.

185. As soon as the shopped-for judge assigned the Dorchester actions to herself, the
Defendants submitted consent orders of dismissal to the administrative judge for Charleston
County.

186. No motion was filed in Charleston to approve the 2006 class settlement reached in the
Charleston cases. All Defendants consented to not filing such a motion.

187; SCRCP 23 was not complied with in the pending Charleston County cases as to the
2006 class settlement reached in the Charleston class action. All Defendants consented to not
complying with SCRCP 23 in Charleston County, and all Defendants consented to seeking
SCRCP 23 oversight only from the shopped-for judge in Dorchester County.

188. By agreement among the Defendants, no notice was given to class members of the
dismissal of the Charleston class cases. Nor was any notice given to the Charleston County
judge that the parties to the Charleston County cases \sought a voluntary dismissal without

prejudice of any case that alleged a class.
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Conspiracy Technique Two: Using Complex Case designation Improperly.

189. In October 2006, the Defendants sought complex case designation of the Dorchester
County class action cases.

190. At that time, the Charleston cases were still pending.

191. The July 26, 2006 order of the South Carolina Supreme Court, which at that time
enabled complex case designation, approved of a particular form for use with motions to seek
complex case designation. Among other things, that approved form required the Defendants to
represent that certain facts applied to the action for which complex case status was sought. The
form states, with emphasis added:

We certify that we have made a good faith effort to settle this case and thus far
have been unable to do so. We realize that if this case should be settled after
being called for trial, we will be performing a disservice to other counsel who
have cases following this case on the active trial roster, and we will endeavor to
settle this case, if at all, before this date.

192. At that time, the Charleston cases were still pending, and a class settlement had been
reached in those cases which, if approved, would resolve all cases.

193. By agreement among the Defendants, no notice was given to class members of the
dismissal of the Charleston class cases.

194. By agreement among the Defendants, no notice was given to the Administrative
judge for Charleston County at that time, Judge Jefferson, that when the Defendants sought a
voluntary dismissal'without prejudice of the pending Charleston County cases that one of those
cases alleged a class of plaintiffs.

195. Defendants falsely represented to the shopped-for judge in Dorchester County that no

settlement had been reached at the time the Defendants sought complex case designation.

Alternatively, the Defendants disclosed to the shopped-for judge that they fraudulently sought
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~ complex case designation, under a false representation of facts, and the shopped-for judge
agreed to overlook the false applicaﬁon. As a second alternative, Defendants solicited, and
obtained, the shopped-for judge’s consent to ignore the Supreme Court’s requirements for
complex case status. This Complaint presumes that the shopped-for judge in Dorchester
County was un\;vittingly misled by the Defendants. A
196. Complex case status was approved, despite a settlement having been reached before

the first Dorchester County case had been filed.

Conspiracy Technique Three: Agreeing to remain silent about an unethical attorney’s fee
for class counsel. ‘

197. The 2006 class action settlement reached in the Charleston class action cases included
simultaneous negotiation of a common fund, and variable, recovery for the class and a fixed
fee amount for class counsel, with the fee to class counsel be paid prior to the claims period,
from the common fund recovery, and to take priority over recovery to the class member claims.

198. As set forth in the affidavit of Michael Virzi, attachment B to this complaint and
incorporated pursuant to SCRCP 10(c), it was unethical for the Richter defendants to
simultaneously negotiate a common fund and variable recovery for the class and a fixed fee
amount for class counsel paid before the claims period. It was improper for the Diocese
Defendants to agree to it, and to raise no objection to it. At no time was the proposed fee
disclosed to the Plaintiff, and the Plaintiff at no time consented to the Richter defendants
negotiating such a settlement, or such a fee.

199. At page 13, paragraph 6B, in the typed version of the 2006}c1ass settlement, class
counsel’s fee is provided as a fixed amount that would be set between a high and low figure set
forth in the document, but class member recoveries would be reduced pro rata “in the event

that the total due exceeds the amounts provided” by the Diocese.
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200. The Defendants agreed among themselves that the Richter Defendants would not
disclose, and the Diocese Defendants would remain silent about, the fee provision being
unethical.

201. Representation of the Plaintiff by the Richter defendants in proposing an unethical fee
was inadequate, and did not comply with applicable professionai standards. Alternatively, that
representation breached a fiduciary duty to the Plaintiff that South Carolina law imposes on
any attorney who files a complaint that alleges a class action.

202. The fee provision in the class settlement assured the Diocese of getting maximum
protection from the res judicata effect of the class action settlement within the financial limits
the Diocese Defendants and the Holy See were willing to pay, in exchange for an unethical
fixed fee for the Richter defendants, paid before the number of class members was known, paid
before any class member could make a claim, and paid before any class member could be or
would be paid.

203. The Richter defendants sacrificed the interests of absent putative class members, such
as the Plaintiff, in exchange for the fixed fee they negotiated for themselves. The Diocese
Defendants agreed to maintain silence as to that class counsel fee as the price of obtaining the
illicit cooperation of the Richter defendants in structuring the 2006 class settlement resolution
to provide only a fraction of the relief the Richter defendants would agree to accept in a case
against a Diocese other than Richter’s own Diocese, the Diocese of Charleston.

Conspiracy Technique Four: Disclosing to the Class neither the Settlement terms for the
Class Representatives nor the Settlement for Persons who Opted Out of the Class

204. The fourth technique to conspire against the Plaintiff was to make no disclosure to

him, or other class members, of either the superior settlement terms agreed to by the Diocese
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Defendants with the individuals who were the class representatives, or the superior settlement
. terms reached with the individuals who opted out of the 2006 class settlement.

205. The Defendants have all taken the position that the agreement with those persons
who opted out of the class action was part of the class action. As part of the class action, the
Defendants should have informed class member;c, of those terms as an option to the class
recovery.

206. Neither the class representatives nor the opt;out abuse victims had to submit their
claims to binding arbitration. Their claims were given specific dollar amounts prior to tﬁeir
having to relinquish their right to maintain their respective claim. Each knew precisely what
their recovery would be before consenting to resolve his or her claim.

207. In addition, the terms for the opt-out abuse victims exceeded the low bar of
recovery the Richter defendants agreed to set for class member recoveries, later known to have
been set low to further protect Richter’s own Diocese, the Diocese of Charleston. The opt-out
victims received more than was received by any comparable abuse victim who participated in
the 2006 class settlement.

208. The shopped-for judge approved a fee to the Richter Defendants of $2.5 million,
which was the fee for all counsel involved in the class action complaint.

209.  The Richter Defendants charged the class more than $2.5 million, even though the
shopped-for judge had approved only $2.5 million.

210.  In addition to the fee approved by the Court, the Richter defendants charged class
members who participated in the 2006 class settlement an additioﬁal fee to go through the
arbitration mechanism of the 2006 class settlement. The court approved fixed fee of $2.5

million was not disclosed to participating class members, was not reviewed by the shopped-for
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judge as part of the pre-award fairness hearing, and was not reviewed in any post-award
fairness hearing because no post-award fairness hearing was held.

. 211. Either the shopped-for judge was unaware that a post-award fairness hearing was
proper or the shopped-for judge agreed to not have any post-award fairness hearing so as to not
jeopardize class counsel’s fee recovery in the 2006 class settlement. This complaint presumes
the shopped-for judge was unwittingly maneuvered by the Defendants into having no post-
award fairness hearing.

~212. No notice was given to any class member, including the Plaintiff, about the terms of
the settlement for persons who opted-out of the 2006 class settlements. Had the Plaintiff been
given notice of the terms available for the class, and the terms riegotiated by the opt-out abuse
victims, and the terms applicable to the class representatives, he could have exercised a choice
to receive one or the other recoveries, attempted to influence those recoveries, or to opt out and
preserve his claim against the Diocese Defendants. The Plaintiff was abandoned by his
attorneys, the Richter defendants, with the collaboration of the Diocese Defendants.
Alternatively, the fiduciary duties South Carolina law imposed on the Richter Defendants whén
they elected to allege a class in a complaint whose definition included the Plaintiff were
breached by Defendants agreeing to define the class so as to ostensibly include the Plaintiff,
but then give only notice that could not possibly reach the Plaintiff. As alleged below, the
abandonment by the Plaintiff was professional negligence by the Richter defendants, who had
assumed the duty of representing the classes of persons that included the Plaintiff, or was a
breach of the fiduciary duty imposed by South Carolina law on the Richter Defendants and
assumed by the Richter defendants towards the Plaintiff. In this cause of action those duties

were consciously abandoned in cooperation with the Diocese Defendants so as to not interfere
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(from class counsel’s perspective) with the fee class counsel obtained, and so as to not interfere
(from the perspective of the Diocese Defendants) with the protection the 2006 class settlement
enabled them to assert.

Conspiracy Technique Five: :Setting the Arbitration Structure So As to Limit Total
Recovery for Victims and to Depress the Value of Victim Claims

213. In the “General Terms of Settlement” agreed to in the 2006 class settlement of the
Charleston class action case, there are seven essential terms of the settlement agreement.

214. The first general term in the 2006 class settlement was that there would be two
classes for the settlement. “Actual victims of Diocese abuse,” and “Spousal &/or parent claims
deriying from victims abused.”

215. The second general term in the 2006 class settlement was to provide a $12 million
settlement fund wifhout risk to the Diocese that the fund would under any circumstances be
exceeded. The effect of that provision, when combined with the notice to only the in-state
victims, was to compromise the interests of sexual abuse victims. By avoiding “too many”
victims, the Diocese was unable to withdraw from the settlement, but the operation of the 2006
class settlement operated to protect the Diocese Defendants by either eliminating, or
depressing, any other recovery for any other potential claimant, such as the Plaintiff.

216. The third general term in the 2006 class settlement was “Details of claims process in
settlement class action shall be developed and include a payment matrix based on nature and
severity of claims.”

217. The fourth term in the 2006 class set;[lement was that the court would be asked to
approve a fixed fee for class counsel “between $950,000 & $2.5 million.”

218. The fifth general term in the 2006 class settlement was to establish that four

individuals would allocate among themselves $460,000.
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219. The sixth general term in the 2006 class settlement was that the four individuals
would be paid whether or not the court approved a class settlement.

220. The seventh general term in the 2006 class settlement was that the seven terms are an
offer from the Diocese and “shall be acted upon with reasonable promptness” by the four
individuals who would allocate $460,000 among them.

221. The four individuals referred to in the 2006 class settlement agreement accepted the
offer from the Diocese, and allocated among themselves $460,000. None of those individuals
received more than $160,000. It is not yet known what portion was allocated to a legal fee fpr
class counsel.

222. Once those individuals accepted the offer, their claims were resolved. Their
resolution did not depend on court approval of the class. Their claims were resolved upon
acceptance, in 2006.

223. On information and belief, those four individuals accepted that offer shortly after the
June 14, 2006 mediation. At least one of them had accepted it by June 16, 2006.

224. The two classes preliminarily certified in an order signed January 19, 2007, excluded
persons who have “previously had any similar claim adjudicated, resolved, or released.”

225. After June, 2006, those individuals who purportedly represented the classes in the
2006 class settlement, whose claims had been “resolved” in 2006, did not in 2007 qualify as
members of the class, and thus could not qualify as class representatives for any case filed after
June, 2006 or after class approval in 2007.

226. Nevertheless, by cooperation and agreement among the Defendants those individuals

were falsely designated as class representatives in subsequent Dorchester County cases, falsely

49
Record on Appeal - 2773



put forth in the Dorchester County cases as class representatives, and falsely approved as class
representatives even though they dia not meet the definition of the class.

227. In addition to not meeting the class definition, the class representatives received a
different settlement than did class members, and excluded themselves from the arbitration
process later articulated for the class members. In doing so they were guided by the Richter
Defendants as class counsel.

228. In the handwritten version of the 2006 class settlement, when the parties reserved
details for later specificity (“Details of claims process in settlement class action shall be
developed and include a paymenf matrix based on nature and severity of claims”™), those details
were reserved so the Defendants could work baclfwards from the settlement fund, minus class
counsel’s fixed fee, to. enable adjustments to be made to the notice to the class and the recovery
to the class members, so the recovery to class members would not be “too much.” Neither the
fee for the Richter Defendants nor the finality desired by the Diocese Defendants would be
jeopardized by having “too many” sexual abuse victims making claims under the 2006 class
settlement agreement.

229. The structure of fhe notice and the arbitration process for the class was devised
working backwards from the desired end result to limit claims of class members, because the
highest priority of the Richter Defendants, ahead of the interests of their clients or ostensible
class members such as the Plaintiff, was to preserve class counsel’s fixed fee and to get
payment of class counsel’s fixed fee. That is why the fee to class counsel is fixed, that is why
the fixed fee to class counsel takes priority over the recoveries of the class members who
participate in making claims under the 2006 class settlement agreement, and that is why class

counsel insisted on being paid his fee before any class member had even been identified.
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230. The highest priority of the Diocese Defendants, after their willingness to pay class
counsel’s fixed fee and to collude with class counsel to remain silent as to the unethical aspects
of the fee, was to either exclude persons such as Plaintiff, or to try to limit as best they could
the possibility of any future recovery to persons such as Plaintiff, so that within the relatively
modest limits of the class settlement fund proposed (which resolved sexual abﬁse claims for a
fraction of the cost of similar claims by the same counsel against a Diocese other than class
counsel’s own Diocese, the Diocese of Charleston), the Diocese could get the class approved
then later argue a res judicata benefit from the amount paid for the 2006 class settlement
without having to pay meaningful relief to all persons who had been sexually abused. That is
among the reasons that the Diocese Defendants were prepared to remain silent about class
counsel’s fee being fixed but the recovery to the class to be variable, and why all Defendants
proposed to the shopped-for judge a notice designed to not inform all persons within the class
definitions of the settlement.

231. The Diocese Defendants knew, or should have known, that the history of systematic
administrative practices of deceit and deception about sexual abuse practiced by the Diocese
Defendants exposed the Diocese to fraudulent concealment claims which its traditional
defenses of charitable immunity and statute of limitations defenses could not necessarily
defeat.

232. The Diocese Defendants knew that juries in Charleston County had placed a high
value on the intangible nature of sexual abuse claims.

233. To try to limit future sexual abuse claims, the Diocese Defendants elected to consent
to the 2006 class settlement, hoping that settlement would define a class so as to later enable

them to argue to exclude the Plaintiff by means of res judicata. In that manner the Diocese
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Defendants could achieve a possible protection for the Diocese at a fraction of the cost of a
proper settlement with all sexual abuse victims. The Diocese Defendants realized they could
capitalize on the close ties the Richter Defendants had to the Diocese Defendants, and the
willingness of the Richter defendants to sacrifice, for a fee, the interests of this Plaintiff, and to
enabled the Diocese Defendants to try to minimize recoveries to all sexual abuse victims yet
still get a class settlenllent approved.

234. All Defendants needed to avoid meaningful court oversight of the 2006 class
settlement to achieve their collective goals of limiting the interests of absent members of the
class, so all Defendants agreed to “judge shop” to avoid oversight by any Charleston judge, and
to obtain a unwittingiy lax bversight by the shopped-for judge they desired.

235. When the Defendants realized that “too fnany” victims, such as the Plaintiff, might
come forward, either within in the class action or later in time outside of the class action, they
changed, by agreement, the notice to the class proposed to the shopped-for judge, to limit how
many victims might participate, and created the arbitration process to limit reiief available to
those who did participate. Neither the limited notice nor the arbitration process was provided
in the essential terms of the June 2006 settlement attached to this complaint.

236. The Defendants also agreed to misrepresent to the shopped-for judge, but to not
submit in written form, a proposal to address persons, such as the Plaintiff, who were absent
members of the class because they got no notice of the 2006 class settlement. The Defendants
collectively represented to the shopped-for judge that relief would be offered to the Plaintiff
and others, when in fact the Defendants had no intention of providing relief to the Plaintiff or

others.
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237. Because the Richter Defendants had no intention of providing relief to the Plaintiff or
others, the Richter Defendants failed to secure in any written order those supposed benefits for
class members who got no notice.

238. Because the Diocese Defendants had no intention of providing relief to the Plaintiff
or others, the Diocese Defendants refused to treat the Plaintiff as each represented to the
shopped-for judge the absent class members who got no notice would be treated.

239. Relying on the Diocese defendants to identify victims was another means of
eliminating claimants such as the Plaintiff. All Defendants took deliberate action to permit
victims to be identiﬁed by the Diocese Defendants, rather than insisting on giving meaningful
notice to putative class members. Doing so was also negligence by the Defendants, but this
cause of action presumes that the conduct was intentional, and was done so as to exclude the
possibility of this Plaintiff being able to make a claim for his childhood sexual abuse.

240. Paying class counsel his fixed fée before any notice to the class, before any class
claimant had been identified, and before any claims by class members had been submitted, was
another way of limiting the recovery to the class and of suppressing the value of any later
claims that could be brought against the Diocese Defendants.

241. By design /of all Defendants, the class had no opportunity for input or comment on the
proposed fixed fee, to be paid ahead of all class claims, as the fixed fee was approved without
notice to the class and before the class members were known.

242. No Defendants disclosed to the class that the Richter defendants were submitting
fraudulent information to the shopped-for judge, or that the Diocese Defendants were colluding
by agreeing to overlook the fraudulent information submitted by the Richter defendants to the

shopped-for judge to support the fee class counsel claimed. No Defendant disclosed that the
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Diocese Defendants were colluding to make no mention of those various fraudulent time
entries by the Richter defendants. Nor had any of the Defendants disclosed to the class that
they had colluded so as to agree to request no post-award fairness hearing.

243. To date, no Defendant has requested a post-award fairness hearing for the 2006 class
settlement.

244. Structuring the arbitration into a matrix of categories, with recovery limits in each
category based on physical touch rather than the extent of psychological injury caused, was
another way to limit the recovery to the class, and to lower to value of any claim for sexual
abuse against the Richter Defendants’ own Diocese.

245. The Defendants agreed to propose giving no notice nationwide, or even outside the
immediate area of South Carolina, so as to try to eliminate abuse victims such as the Plaintiff,
and then set the categories and recovery limits on the class members in the arbitration, and set
the binding nature of the arbitration, all as means calculated to harm the Plaintiff by excluding
him from making any recovery.

246. The Defendants all calculated that the shopped-for judge would be an unwitting
partiéipant in defeating claims by persons such as the Plaintiff, and would approve the
mechanisms to do so that were sought by the colluding Defendants.

247. By agreement, settling on an arbitration structure from which there was no appeal or
review was a way of limiting the recovery to the class to make sure that the Richter Defendants
would be paid their fixed fee, the quid pro quo for the Richter defendants cooperating with the
Diocese Defendants to abandon clients such as the Plaintiff, impair the Plaintiff’s ability to
make his claim in the future, and-to generally depress the recoveries to sexual abuse victims, to

serve the interests of the Diocese defendants. Alternatively, the Richter Defendants were out
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maneuvered by the Diocese Defendants, who used the Richter Defendants for their own
purposes.

248. The Richter Defendants colluded to serve the interests of the Diocese Defendants.
Alternatively, the Richter Defendants were out maneuvered by the Diocese Defendants.

249. The Richter Defendants abandoned absent class members such as the Plaintiff, by
making no provision for the Plaintiff and by failing to obtain in any written order the relief the
Richter Defendants claimed on the record to have achieved for absent class members such as
the Pléintiff.

250. All other Defendants cooperated with that abandonment by class counsel of the
Plaintiff.

251. Unless the orders which approved the class settlement mean what they say,
specifically in the July 30, 2007 order at pége 4, where the court appears to have
accommodated absent class members such as the Plaintiff by ruling, “any person who should
have had notice, but did not receive notice for whatever reason, would not be bound by the res
Jjudicata effect of the settlement,” so in other words unless the Plaintiff is not precluded from
bringing his claims against the Diocese Defendants, the 2006 class settlement through its
notice and arbitration structure caused damage to the Plaintiff. Unless the Plaintiff is not
bound by the res judicata effect of the class action, he has been specially harmed by the
conspiracy enggged in by the Defendants.

Conspiracy Technique Six: Providing False Information to the unwitting Court

252. The sixth technique used to cause special harm to the Plaintiff was that the

Defendants cooperated in filing false information with the unwitting shopped-for Dorchester

County judge. When false information was filed by one Defendant, all other Defendants
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acquiesced, despite knowing the filing was false. Even after the information was identified as
false, no action was taken to protect the Plaintiff, unless the class action order means that
persons who received no notice are not barred by res judicata.

253. As noted above, the Dorchester County class action complaint in case 2006-CP-18-
1636 was falsely filed in that before it was filed the case had already been settled in Charleston
as case 2005-CP-10-4913 through the 2006 class settlement. The identical case, re-filed in
Dorchester County, was collusive, and was filed in Dorchester County only to avoid oversight
by any Charleston judge and pursuant to the Defendants’ agreed upon plan to shop for a
particular Dorchester County judge.

254. As noted above, the claim that class representatives in Dorchester County met the
definition of the class and could serve as adequate representatives were each false, and known
by all Defendants to be false when made in any of the Dorchester County class complaints.

255. Patently false information about the procedural history of the class action was
included by the Richter defendants in the Motion to Certify Classes and for Preliminary
Approval of Class Settlement, and acquiesced in by other Defendants.

256. Patently false information has also been given to the Charleston County Court and to
the public by the Diocese Defendants.

257. All Defendants cooperated in providing incomplete information to the Court in
Charleston County so as to facilitate dismissal without prejudice of the Charleston class action.

258. By agreement of all Defendants, SCRCP 23 was not complied with in dismissing the
Charleston class action. Plaintiff was given no notice of the dismissal, or about the Charleston

class settlement, or about the settlement provided those who opted out of the class settlement.
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Nor was notice of the Charleston county class action case dismissal given to any other
ostensible class member.

259. False information was filed in Dorchester County about the class representatives and
their adequacy as class representatives. All Defendants aqquieséed in that false information to
the court.

260. False information was filed in Dorchester County in support of the fixed fee sought
by the Richter defendants. The Diocese Defendants made no mention of the false information
filed in support of the fixed fee, because the fixed fee for the Richter defendants, and the
modest variable relief for the class, was the quid pro quo for the Diocese Defendants getting
the benefit they have claimed entitles the Diocese Defendants to res judicata protection of the
class settlement, and was the means by which the Defendants conspired to try to eliminate
claims by persons such as the Plaintiff from making any claim against the Diocese.

261. Among the false information filed to support the fixed fee for the Richter defendants
was false information about procedural history, false mathematical calculations, false
representations to mask the cooperation among Defendants, false time records by the Richter
defendants (including individual lawyers billing in a single day compilations of 30, 40, 51.5,
60, 80, and even 92 hours; and billings for multiple “February 30” days), false statements of
costs incurred by class counsel, false statements of the recovery to the class, and false
information about the counsel for persons who had opted out of the class settlement.

262. The Diocese Defendants agreed to remain silent 2/13 to these false statements, except
where they overtly participated in them.

263. If the res judicata effect of the class action bars the Plaintiff from making claims

against the Diocese Defendants, or the Plaintiff is barred from those claims by the charitable
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immunity defense (otherwise waived as to persons in the class definition), or the Plaintiff is
barred form those claims by the statute of limitations (waived as to persons in the class
definition), or the Plaintiff’s claims against the Diocese are barred for any o;[her reason, then
duties to him in the class action were breached by the Defendants, and special harm has been

caused to the Plaintiff by the acts of conspiracy of the Defendants.

Conspiracy Technique Seven: Obtaining no written order for absent class members who
got no notice.

264. The seventh technique used in the conspiracy among Defendants to cause special
harm to the Plaintiff was to include the Plaintiff in the class definition, claim on the record to
have protected the Plaintiff, but then fail to follow up with seek a written order to secure
representations made on the record to the shopped-for judge about relief supposedly available
to absent members of the class members who got no notice. This cause of action assumes
those failures by the Richter defendants were intentional, not merely professionally negligent,
to protect the Diocese Defendants from future claims in exchange for class counsel’s fixed fee.

265. By agreement of all defendants, the class definition did not exclude the Plaintiff.

266. Unless the order approving the class settlement means what it says and this Plaintiff is
not bound by the res judicata effect of the class settlement, the Defendants have conspired so
as to cause special damage to the Plaintiff.

267. The Richter defendants abandoned the Plaintiff as a putative member of the class in
agreeing to change the notice requested from the shopped-for judvge to provide no notice to the
Plaintiff. Either the Plaintiff was a client of the Richter Defendants, or the law of South
Carolina imposed on the Richter defendants a fiduciary duty to the Plaintiff when they chose to

plead a class action which included him, and the Richter defendants assumed a duty to the
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Plaintiff when it negotiated a class settlement which included the Plaintiff in the class
definition negotiated with the Diocese Defendants.

268. The Richter Defendants originally proposed notice that might reach the Plaintiff.

269. All Defendants then agreed among themselves to modify that proposed notice and
conspired ‘tog'ether to submit for court approval by the shopped-for judge a proposed notice that
was calculated to omit absent members of the class such as the Plaintiff, and all persons
situated similarly to the Plaintiff.

270. Class counsel Defendant Haller, on behalf of the Richter Defendants, has admitted
that all persons, such as the Plaintiff, who resided outside the zone of the limited notice given
in the class action, did not receive Due Process in the class action. Referring to those persons
such as the Plaintiff for whom no notice was given, class counsel Haller stated on April 12,
2013, “they never got their due process rights of notice and an opportunity to be heard.”

271. Class counsel Haller was among the Richter Defendants who were obljgated in the
class action to protect the due process rights of the Plaintiff, among others.

272. Class counsel Haller’s remarks acknowledge and admit that class counsel failed to
" protect the Due Process rights of the Plaintiff, among others, a breach of the standard of care.

273. It was the obligation of the Richter Defendants to assure that class members, such as
the Plaintiff, received Due Process in the class action.

274. The Diocese has contended, and continues to contend, that the 2006 class settlement
agreement bars the Plaintiff from being able to make any claim due to the res judicata effect of
the class action, without having to compensate him for Hopwood’s sexual abuse.

275. The Diocese has made the same contention as to other absent members of the class.
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276. The Diocese defendants conspired with the Richter defendants in failing to submit for
court approval by the shopped-for judge any order which provided relief or exclusion for
absent members of the class who got no notice. This cause of action presumes that failure was
calculated to prevent the Plaintiff, and all persons situated similarly to him, from having any
recovery against the Diocese Defendants. Other causes of action presume that class counsel
was simply professionally negligent, and was out-maneuvered by the Diocese Defendants.

277. No effort was made to protect absent members of the class, such as the Plaintiff,
either by how the class was defined, by the notice given to the class, or by any order which
embodied how persons who got no notice would be treated. Notice was known to be
insufficient for the persons within the class definition, and the Defendants all claimed on the
record to the shopped-for judge that relief would be provided, for the Plaintiff and others, who
got no notice. Those representations were false, and were embodied in no written order.

278. If the Plaintiff is are barred from making claims against the Diocese by the res
Judicata effect of the class action, or by charitable immunity (which was waived as to those
within the class definition), or by the statute of limitations (which was waived as to those
within the class definition), or for any other reasons, then duties to the Plaintiff in the class
action were breached by the civil conspiracy among the Defendants, and special harm has been
caused to the Plaintiff by the acts of conspiracy among the Defendants.

279. As an overt act taken in furtherance of the common plan among the Defendants to
reduce the number of class claimants, the parties failed to embody in any order in the class
action any protéctions for the Plaintiff, and others similarly situated. That failure has operated
to eliminate claims by the Plaintiff, among others, by enabling the argument that all absent

class members were barred by res judicata. The conduct by all Defendants demonstrate that
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the representation of the class by class counsel was inadequate, but this cause of action
presumes not just that class counsel Wés professionally negligent but consciously abandoned
the Plaintiff so as to not jeopardize class counsel’s fixed fee and so as to protect his own
Diocese from the greater relief that even class counsel himself insisted on, in another case,
from a Diocese other than his own.

.280. The defendants conspired sbeciﬁcally to defeat the interests of persons such as the
Plaintiff, to cause him special harm by giving him not even a chance at notice of the class
action, or the ability to opt out, or the ability to protect his claims from the prohibitions of the
class action.

281. The injury to the Plaintiff from the conspiracy engaged in by the Defendants harmed
the Plaintiff in a manner different from other causes of action. The Plaintiff was improperly
excluded from the class action, but unique to the conspiracy cause of action are the damages
from the Plaintiff being unable to influence the corrupt course of the class action, and its
corrupt features, because he was unable to participate in the class action or opt out of the class
action. Plaintiff was deprived of the opportunity to influence the class suit, and to try to assist
himself and other abuse victims from not being limited to the corrupted procedures and
manipulations of the class suit. Among other things, the Plaintiff was unable to participate to
influence the modest recoveries permitted in the class action, including the miniscule recovery
allocated for parent and spousal claims because they were not brought for the class using the
common law “loss of services” cause of action. The conduct of the Defendants was, by
agreement, designed to limit recoveries of subsequent sexual abuse victims making claims

against the Diocese Defendants.
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282. As a proximate cause of the actions of the Defendants as alleged above, the Plaintiff

was damaged, and is entitled to actual and punitive damages from the Defendants as a result.

For a Fourth Cause of Action:
Professional Negligence by the Richter Defendants

283. Allegations above, other than the allegations of intentional conduct by the Richter
defendants, are incorporated into this cause of action as if fully stated. This cause of action
presumes both that the Plaintiff is precluded, by any reason, including the res judicata effect of
the 2006 class action settlement, or charitable immunity, or the statute of limitations, or on any
other basis, from making his claims against the Diocese, and that the Richter defendants did
not intentionally cooperate with the Diocese Defendants to exclude the Plaintiff but were
merely professionally negligent in excluding the Plaintiff from relief.

284. The Richter Defendants claimed no prior experience in handling a class action.

285. The Richter Defendants had no prior experience in handling a class action.

286. The Richter Defendants were unaware, and have affirmatively denied, that South
Carolina law imposes fiduciary duties to absent members of a class on any lawyer who files a
complaint which alleges a class. South Carolina law imposes such a duty, about which the
Richter defendants were unaware.

287. Pursuant to S.C. Code § 15-36-100(b), Attachment B to this complaint, and
incorporated herein pursuant to SCRCP 10(c), is a copy of an affidavit of Michaél Virzi
specifying various negligent acts or omissions of the Richter defendants, and the factual basis
of the negligent acts or omissions of the Richter defendants. The original of this affidavit has

been filed with a court in another, similar, case.
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288. As reflected in the 2006 Charleston class action settlement that is Attachment A to
this complaint, the proposed group whose claims were settled on June 14, 2006, in the
Charleston class action mediation was a class specified as “spousal &/or parent claims deriving
from victims abused.”

289. Plaintiff was a putative member of that class as it was defined in the proposed
settlement.

290. When the 2006 class settlement agreement was formally typed and formally approved
by the Richter defendants, the Vatican, and the Diocese Defendants, the illicit agreement by
Defendants on “judge shopping” had been accomplished, and the 2006 class settlement arrived
at in the mediation of Charleston cases was now claimed to be a proposed settlement of all
prior cases, both the Charleston cases listed in the 2006 class settlement and the Dorchester
County class actions.

291. On October 6, 2006, the Richter defendants filed proposed formal class definitions
that included the Plaintiff.

292. The Richter defendants assumed a duty to the Plaintiff in each of the filings in (a) the
Charleston case which alleged a class action, (b) in that June 14, 2006 class settlement
agreement of the Charleston case which alleged a class action, and (c) in its October 6, 2006
Dorchester County filings alleging a class action defined so as to include the Plaintiff.

293. The October 2006 Motion by class counsel was styled, “Motion to Certify Classes
and For Preliminary Approval of Class Settlement.” That motion proposed nationwide notice
of the class settlement.

294. The January, 2007 Motion by class counsel was also styled, “Motion to Certify

Classes and For Preliminary Approval of Class Settlement.” That revised motion removed the
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proposed nationwide notice of the class settlement that had been made in the motion of
October, 2006.

295. On the record before the shopped-for judge in Dorchester County, at a hearing held
July 13, 2007, the Diocese Defendants agreed that relief would be provided for absent
members of the class who got no notice of the class settlement. Those representations were
false, but this céuse of action presumes the Richter Defendants were not intentionally falsifying
that representation but were professionally negligent in failing to seek a written order to secure
the representations made on the record.

296. On January 19, 2007, the proposed class definitions that included persons such as the
Plaintiff, who lived outside of South Carolina, with notice proposed to be given only in a
geographically limited area, non¢ of which would be given in the state in which the Plaintiff
resided, was approved without objection from the Diocese Defendants.

297. In their Charleston and Dorchester County class action cases against the Diocese
Defendants, the Richter defendants assumed the obligation of representing the interests of
absent putative class members including the Plaintiff, and by operation of South Carolina law
fiduciary obligations to the Plaintiff were imposed on the Richter Defendants. The Richter
Defendants breached those obligations to the Plaintiff. In abandoning the Plaintiff, the Richter
defendants performed in a professionally negligent manner th%: duty they had assumed, and the
duties which South Carolina law imposed, to absent putative class members such as the
Plaintiff.

298. The Richter defendants engaged in negligent acts and omissions in their
representation of the Plaintiff. Among other things, when they abandoned the Plaintiff and

acted so as to harm his interest, they failed to provide competent representation, failed to act
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with reasonable promptness and diligence, failed to keep the Plaintiff reasonably informed,
failed to provide him with information with respect to obtaining his informed consent, failed to
consult with him about the means for accomplishing his objectives, represented him without
his consent in circumstances which constituted a conflict of interest, failed to exercise
independent professional judgment, failed to render candid advice, and exhibited lack of
candor towards a tribunal, as set forth in the affidavit of Michael Virzi.

299. No provision of any type, at any point, was made in the orders of the shopped-for
judge overseeing the class action to protect absent putative class members who in 2006 had no
recollection of their childhood sexual abuse.

300. The Richter Defendants abandoned their absent putative class member clients, such
as the Plaintiff, by failing to secure in a written order the provisions which supposedly gave the
Plaintiff mild protection in the form of the modest recovery of the class action.

301. The Richter defendants abandoned their clients’ interests and acted in a professionally
negligent manner by submitting fraudulent information to the Court, by failing to secure in any
written brder protection for the Plaintiff’s interest, by failing to give notice reasonably
calculated to reach the Plaintiff.

302. The Plaintiff was abandoned by the Richter defendants so that “too many” class
claimants would not come forward in the class action or after the class action and jeopardize
the fixed fee the Richter Defendants had negotiated for themselves, at the expense of the class
members, that fee to be paid before notice to the class, before the class was known, and before
the class claims process had even begun.

303. Having “too many” claimants also was believed to not be in the interest of the

Diocese Defendants, and because of class counsel’s conflicts of interest, which were not
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disclosed to the class, the Richter defendants were actually acting to protect the interests of the
Diocese Defendants more than the interests of putative class members such as the Plaintiff.

304. As aresult of his attorneys, the Richter defendants, abandoning the Plaintiff, he had
no opportunity to participate in the class action, or to opt-out of the class and pursue either the
more favorable terms available to those other persons who opted out or pursue his claim
independently. The acts and omissions of the Richter defendants have caused damage to the
Plaintiff, assuming the Plaintiff is prevented from his claims against the Diocese for any
reason. A barrier was created to the Plaintiff’s claims that would not have existed but for the
negligent conduct of the Richter defendants.

305. Plaintiff is entitled to actual and punitive damages as a result of the professionally

negligent representation they received from the Richter defendants.

For a Fifth Cause of Action:
Breach of Fiduciary Duty by the Richter Defendants

306. Allegations above, other than the allegations of intentional conduct by the Richter
defendants, are incorporated into this cause of action as if fully stated. This cause of action
presumes both that the Plaintiff is precluded, by any reason, including the res judicata effect of
the 2006 class action settlement, or charitable immunity, or the statute of limitations, or on any
other basis, from making his claims against the Diocese, and the Richter Defendants did not
intentionally exclude the Plaintiff but were merely professionally negligent in excluding the
Plaintiff from having a preserved claim.

307. The Richter defendants agreed to define the classes in the class actions so as to have
no geographical limit on the classes.

308. All Defendants agreed oﬁ how the classes were defined.
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309. In choosing to define the classes so as to include the Plaintiff, the Richter defendants
each assumed, and South Carolina law imposed, fiduciary obligations from the Richter
Defendants to the Plaintiff, who was an absent putative member of one of the classes they
defined.

310. As an alternative to the Fourth Cause of action for professional negligence, the
Richter defendants breached the fiduciary duty each assumed as to the Plaintiff as an absent
member of their respective putative class.

311. Those fiduciary duties were breached when the Richter defendants abandoned the
interests of the Plaintiff by:

a. failing to give him notice of the 2006 class settlement,

b. failing to secure for him even the modest relief of the class action,

c. failing to preserve his ability to make his claim independent of the modest relief
obtained by the Richter defendants for sexual abuse victims, and

d. agreeing to a structure which worked to significantly depress the value of claims
against the Diocese‘Defendants, to which class counsel had extensive loyalties
and entanglements which were not disclosed to the class.

312. The state court judge overseeing the class action was shopped-for by all Defendants.

313. The state court judge was not asked to preserve in any written order any rights for
absent members of the class who got no notice of the 2006 class settlement.

314. The Richter Defendants assumed the duty to protect the Plaintiff but then failed to do
so. The Richter defendants were negligent in failing to do so, and were out maneuvered by the
Diocese Defendants, who had made representations on the record but then succeeded in

keeping those representations from being embodied in any court order.
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315. Once the Richter Defendants were paid their court-approved fee, they were
ineffectual in securing the rights of the Plaintiff to preserve his ability to make a claim.

316. The Richter defendants in its 2005 Charleston class action filing, and in the 2006
class settlement agreement, and in its October 6, 2006 filing in Dorchester County, assumed a
fiduciary duty to the Plaintiff, and those duties were imposed by South Carolina law upon the
Richter Defendants.

317. On January 19, 2007, the class definitions that included the Plaintiff was approved
without objection from the Diocese defendants.

318. The Richter defendants contend that they had no obligations to absent class members,
indicating conclusively their lack of understanding of the obligations undertaken by class
counsel and imposed on class counsel by South Carolina law.

319. The Richter defendants each breached their fiduciary duties to the Plaintiff, and as a
result, the Plaintiff has been refused any compensation by the Diocese Defendants, who have
used the 2006 class settlement as a shield. The Richter defendants were negligent in failing to
protect the Plaintiff’s iﬁterest.

320. Having “too many” claimants also was believed by the Richter defendants to not be in
the interest of the Diocese Defendants, and to protect their own interest in their fixed fee the
Richter defendants had to also act to protect the interests of the Diocese more than the interests
of the Plaintiff. The Richter defendants have close and longstanding ties and involvement with
the \biocese Defendants. Those involvements were never disclosed to the class, or to the
Plaintiff. To promote the interests of the Diocese Defendants in trying to later enable the
Diocese defendants to argue the res judicata effects of the class action in exchange for the

lowest possible payment to class members, and to promote ahead of the interests of the
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Plaintiff their own interest in their fixed fee, the Richter defendants failed to secure in any
written orders any protections for absent members of the class such as the Plaintiff, even
though the class compensation was among the lowest-known compensation for sexual abuse
victims.

321. As aresult of the Richter defendants abandoning the interests of the Plaintiff, and
breaching the fiduciary duties the Richter defendants owed to him, the Plaintiff has been
damaged by having his claims against the Diocese Defendants interfered with, and a barrier
created to those claims that would not have existed but for the negligent conduct of the Richter
Defendants.

322. Plaintiff is entitled to actual and punitive damages as a result of the fiduciary duties to

them that were breached by the Richter defendants.

For a Sixth Cause of Action:
Aiding and Abetting Breach of Fiduciary Duty by Diocese Defendants

323. Allegations above are incorporated into this cause of action as if fully stated.
This cause of action presumes the Plaintiff is unable, for any reason, to make his claim for

childhood sexual abuse against the Diocese.

324. The Diocese Defendants aided and abetted the breach of fiduciary duty by the
Richter defendants.
325. In pleading a class ‘action the Richter defendants assumed, and South Carolina

law imposed, a fiduciary duty to the Plaintiff of which the Diocese was aware.

326. In the conduct to “shop for’ the Dorchester County judge, to define the class,
and to limit notice, as alleged above, the Diocese Defendants participated with the Richter
defendants in limiting the ability of the Plaintiff to make his claim against the Diocese for

childhood sexual abuse.
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327. The Diocese Defendants joined with the Richter defendants in making
representations on the record to the shopped-for judge that supposedly protected the interest of
the Plaintiff into either his being able to bring his claim at a later time or in being able to
participate, at fninimum, in the intentionally depressed recovery available to class members in
the 2006 class settlement. The Defendants then failed to secure those representations in any
written order, enabling the Diocese Defendants to deny the representations, and act as if those
representations had never been made.

328. The Diocese Defendants knowingly participated in the breach of the fiduciary
duty owed to the Plaintiff by the Richter defendants.

329. The Plaintiff has been damaged by the aiding and abetting by the Diocese

Defendants and is entitled to actual and punitive damages as a result.

For a Seventh Cause of Action
Unfair and Deceptive Trade Practices by the Richter Defendants

330. Allegations of paragraphs above are incorporated into this cause of action as if fully
stated. This cause of action presumes the Plaintiff is precluded, for any reason, from
maintaining his claims against the Diocese Defendants.

331. The Richter Defendants engaged in unfaif and deceptive acts or practices in the
conduct of commerce in violation of South Carolina law.

332. In practicing law in Charleston County the Richter Defendants each engaged in trade
or commerce as defined in S.C. Code § 39-5-10(b). The Richter Defendants advertised and
offered for distribution services, tangible and intangible, directly and indirectly affecting the
‘ people of South Carolina and other states. In electing to bring a class action complaint for
sexual abuse victims of the agents and employees of the Diocese Defendants, and the parents

and spouses of those victims, the Richter Defendants specifically offered a service to the
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people of South Carolina, and other states, and purported to alter the legal rights of the public
as to that sexual abuse, including the Plaintiff’s rights.

333. In making that invitation, the Richter Defendants assumed the duty to ensure that its
offer of services did not disadvantage the Plaintiff, and assumed the duty that its services
would be free of unfair and deceptive trade practices.

334. In 2006 the Richter Defendants entered into a class settlement agreement with the
Diocese for victims of sexual abuse by agents and employees of the Diocese Defendants. The
2006 class settlement was ostensibly to address the known history of priests and other
employees who sexually abused minors, but as effectuated by the Richter Defendants, the
primary purpose of that class action was to enrich the Richter Defendants at the expense of
sexual abuse victims and, through unfair and deceptive trade practices, to protect not his clients
but the Diocese Defendants from future claims for sexual abuse by absent class members.

335. Unfair and deceptive trade practices were pursued in furtherance of the class action,
as alleged above, including false representations to the court, violations of professional
standards, judge-shopping, collusive conduct, abuse of court rules and procedures, and actions
which violate professional standards, as pleaded with specificity above.

336. The public interest was affected by the 2006 class settlement because the offering was
made tb the public, the advertising was made to the public, members of the public were invited
to identify themselves as abuse victims and pat’ticipéte in making legitimate claims for
compensation, and that was approved by the court predicated on false representations made to
the unwitting Court about how the person such as the Plaintiff who got no notice would be

accommodated.
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337. Among the false statements made at the time by the Defendants was Bishop Baker’s
public statement that the proposed class resolution was “for those individuals who were abused
within the Diocese of Charleston by clergy or laity over a number of decades.” At the time that
claim was made, all Defendants were aware that the 2006 class settlement proposed relief
about which only persons in and around South Carolina were to be informed, and that no
provision had Been made for persons, such as the Plaintiff, who resided out of state. In its
public statements, acquiesced in by the Richter defendants, the Diocese Defendants overtly
misrepresented the reach of the proposed 2006 class settlement. No party disclosed that in fact
the 2006 class settlement agreement was designed, as its first priority, to obtain a fee for class
counsel, with all relief to clients secondary to that fee, and that the 2006 class settlement
agreement was designed so as to omit and preclude relief to many persons who had been
sexually abused, and was designed to provide among the worst recoveries for sexual abuse
victims in any case nationwide, and was designed by class counsel to protect the Diocese
Defendants from future claims.

338. A circuit court judge to oversee and approve the class settlement was “shopped for”
and selected by the Richter Defendants, with collaboration of the Diocese defendants. The
Richter defendants did not want any Charleston County judge to preside over the 2006 class
settlement agreement, out of concern that the judge might be fully independent.

339. The Diocese Defendants were negligent in assessing the damage done by sexual
abuse by their employees and the number of persons affected by that abuse. Alternatively, the
Diocese Defendants knew the number of victims would far exceed the numbers it reported to
the court as its expectations for number of victims, and consciously misrepresented that

number to the court and to the public.
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340. The Diocese Defendants were aware that the Richter Defendants were willing to
recover only modest relief for victims in exchange for a substantial fixed fee that took priority
over the recoveries to the victims.

341. The Richter Defendants had extensive and life-long ties to the Diocese Defendants,
and was known to the Diocese Defendants to be willing to cofnpromise the interests of the
absent class members, including the Plaintiff, in exchange for a fixed fee payment.

342. With the cooperation of the Diocese Defendants, the Richter Defendants conceived of
a plan to commit a fraud on the Court and the public by representing to the Court and the
public, falsely, a rationale upon which the Court could approve a class settlement defined with
o geographic limits, while giving only geographically limited notice to the class and in
affirmatively misrepresenting to the Court the relief which would be available to persons such
as the Plaintiff, who got no notice. As long as their fee was paid, and paid first, before any
class member had received notice and before any class member had made a claim, the Richter
Defendants were expected to by the Diocese defendants, and were in fact willing, to abandon
the interests of absent class members and instead to accommodate the interest of the Diocese
Defendants at the expense of the absent members of the class the Richter Defendants
represented.

343. All Defendants collaborated to submit false information to the unwitting shopped-for
Dorchester County trial court, and no Defendant objected when any of the false information
was submitted by any of them or by their experts. Part of the collaborative agreement among
the Defendants was to remain silent while false information was submitted.

344. To gain court approval of the class settlement from the shopped-for judge without

disclosing his actual intention to compromise the interest of the absent class members such as
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the Plaintiff, the Richter Defendants made overtly false representations of fact to the court.
Among those false representations was that there was an “understanding” among all
Defendants in this action “as to what would happen” to any person within the class definition
who “shows up” (as put by the Diocese Defendants) outside of the class notice procedure.
That “understanding” communicated to the Court was never placed in any written order by the
shopped-for judge and no such “understanding” exists that the Diocese Defendants agree to.
Nor is there any way to enforce the claimed “understanding” because it is not embodied in any
order.

345. It was falsely represented to the shopped-for judge overseeing the 2006 class
settlement that if “someone pops back up who should have gotten notice who didn’t get
notice,” the Diocese represented, With the Richter defendants:

I think we [the Diocese and class counsel] have an understanding as to what
would happen to those particular folks, which would really be our problem, and
I think that what we’ve discussed allows us to proceed with the agreement
we’ve signed on January 12" [2007]. And then if that person shows up then we
[the Diocese] would have to deal with that.

346. That representation by the Diocese Defendants to the Court appears on page 3 of a
transcript dated July 13, 2007. The representation was either false when made, and known to
have been false when made, or it was at that time true but is contained in no written orders of
the court, so is unenforceable. The Richter defendants, who were acting in the interests o.f the
Diocese Defendants rather than the Plaintiff, intended the representation to be unenforceable or
would have secured the representatién by an order. The representation was made in a hearing

in the class action proceedings for which no notice had been given to any of the other parties

who were known by their prior appearances to be interested in the class proceeding. Only in
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2009 was the transcript disclosed in the course of other litigation over the collusive class action
proceedings.

347. In that same transcript of July 13, 2007, the Diocese Defendants represented to the
Court, falsely, that there were only five sexual abuse victims they had not located. That
representation was false, and was known to have been false when made. It was acquiesced in
by the Richter Defendants. In fact, the Richter Defendants were aware, and had alleged, that
the number of sexual abuse victims far exceeded the victims already known to it from its own
files, as many victims had not previously identified themselves. It was also known that other
parents and spouses ha& not been located.

348. To get approval that protected the Diocese from, among other things, the Plaintiff’s
parent’s claim, the Defendants falsely represented to the Court, on page 14 of the same
transcript, that when an absent class member did not get notice, and later identified himself or
herself, “we’ve got to find anybody else who has kind of, lack of a better word, comes out of
the woodwork.”

349. The Richter defendants, on pages 16 - 17 of that same transcript, summarized to the
shopped-for judge, falsely, that the supposed position of the Diocese as “what the Diocese has
come to is that if anybody is missed . . . the diocese waives all the same defenses that they
have given up in this class settlement, consents to the same method of compensation, consents
to the same early disposition of that claim by a same arbitration method, the whole nine yards.”
Those terms were supposedly submitted by letter by the Diocese Defendants, but were entirely
false. When the Plaintiff and his child communicated with the Diocese, the Plaintiff’s request
for compensation was rejected, ‘asbthe Richter Defendants knew or should have known in 2007

would occur after the class action was concluded, which is among the reasons why the Richter

75
Record on Appeal - 2799



Defendants submitted to the shopped-for judge who oversaw the 2006 class settlement no
written orders to embody the “understanding.”

350. Nor did the Richter Defendants disclose that the representations were false when the
shopped-for judge observed, as to the Diocese, on page 25 of that same transcript, “what they
[the Diocese] say is if you come forward in the future we will treat you just the same as we
have treated these individuals and the relief is available for you.”

351. The Richter Defendants intendéd on July 13, 2007, to create the false impression with
the Court that if a victim within the class definition came forward after the class claims period
was concluded, that the Diocese would extend relief to that victim. In making the false
representation that they made no effort to embody in any court order, the Richter Defendants
were operating not in the interest of the Plaintiff and other absent members of the class, but in
the interest of the Diocese Defendants. The Richter Defendants intended that the shopped-for
judge would rely on the statement, and the court did rely on the statement. However, the court
did not embody the understanding in its order, and the Diocese Defendants refuse to comply
with the “understanding.” That representation by the Richter defendants was false when made,
and was known to have been false when made.

352. As to this Plaintiff, the Defendants concealed until 2012 the falsity of the
representations to the shopped-for judge. The true position of the Diocese has been, starting in
2009, but known to the Plaintiff only in 2012, to deprive other sexual abuse victims of any
relief, using the class action suit as the rationale for doing so. That fraudulent concealment by

~

the Diocese becvame known to the Plaintiff only in 2012,
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353. The shopped-for judge who oversaw the 2006 class settlement relied on the
statements by the Richter Defendants; and silence by the Diocese, to extend in the court’s order
of July 30, 2007 approving the class settlement, at page four, this statement:

The Diocese has further stated that it understands that any person who should
have had notice, but did not receive notice for whatever reason, would not
be bound by the res judicata effect of the settlement. Further the Diocese has
stipulated before me in open Court and on the record that any person who
comes forward at a later date and can show that he or she should have received
notice but did not could participate in an arbitration process with terms identical
to the Settlement and Arbitration Agreement before the Court for approval
today.
Emphasis added. While one might expect that the order’s language would reflect the conduct
of the Diocese Defendants or what a court would enforce, in fact the shopped-for judge
reflected only what the Diocese has “stated,” which has proven to date to be an unenforceable
order, as the Richter Defendants intended in 2007.

354. Along with the Richter Defendants, the Diocese Defendants intended that the
shopped-for judge overseeing the 2006 class settlement would rely on their collective
statements, silences, and conduct to form the impression recorded in the court’s 2007 order,
even though the impression was false and neither the Richter Defendants nor the Diocese
Defendants had any intention, in 2007 or since, of honoring the assurances given to the
shopped-for judge overseeing the 2006 class settlement.

355. When this Plaintiff in 2012 informed the Diocese of Hopwood’s abuse of his child,

.
the Diocese (as the Richter defendants intended in 2007), refused to honor the assurances given
to the trial court by the Richter Defendants, and which the Court noted in its July 30, 2007
order at page 4 without actually ordering. Instead, the Diocese asserted the defenses it had

waived for class members, claimed as to this Plaintiff the res judicata effect of the class action

which the Diocese Defendants had disclaimed, and acted exactly contrary to the assurances to
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the Court by the Richter Defendants, and contrary to the public statement by then Bishop
Robert Baker in January, 2007, that the Diocese intended a just resolution for every person
who had been abused within the Diocese of Charleston.

356. The false statements by the Richter Defendants, and the irregular conduct in the
course of the class action by the Richter Defendants, and the Richter Defendants acting in the
interest of the Diocese Defendants rather than in the interests of the absent members of the
class, constitute unfair and deceptive trade practices which have damaged the Plaintiff.

357. The Richter Defendants made their false representations to the shopped-for judge
overseeing the 2006 class settlement for the purpose of gaining that unwitting court’s approval
of a class settlement with only limited notice to the class and with no protections for absent
members of the class. When the 2007 order mentioned the “understanding” but appeared not
to have ordered it, the Richter Defendants did nothing to seek modification of the order.

358. The Richter Defendants committed fraud on the Court, on the public, on this Pléintiff,
and on all sexual abuse victims of the Diocese Defendants who were born before August 30,
1980, and their parents and spouses, the definitions used in the 2006 class settlement, who
were given no notice of the class action, and whose relief was limited by the class action. In
doing so the Richter Defendants also engaged in unfair and deceptive acts and practices in
violation of South Carolina law, which have disadvantaged the Plaintiff. In doing so the
Richter Defendants were acting in the interests of the Diocese Defendants, not in the interests
of the absent Plaintiff whose interests they purported to represent.

~ 359. All of the conduct by the Richter Defendants, from the collusive behavior in the class
action to the overt misrepresentations to the Court, has the potential to be repeated, and the

Diocese in fact has repeated its refusals to honor the 2007 representations made to the Court by
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the Richter Defendants and acquiesced in by the Diocese Defendants. Multiple sexual abﬁse
victims born prior to August 30, 1980, each of whom received no notice of the class action,
have since been refused relief by the Diocese when they made a claim for relief.

360. The disregard by the Richter Defendants for absent members of the class, the
misconduct throughout the class action, and the disingenuous representations by the Richter
Defendants to the unwitting judge who had been hand-picked by the Defendants to oversee the
2006 class settlement agreement are unfair and deceptive acts or practices that affected the
relief awarded in the class action, and affected the Plaintiff by disabling his claim against the
Diocese for his childhood séxual abuse.

361. The conduct by the Richter defendants is part of an intentiohal effort to mislead the
Court, and to act against the interests of the absent members of the class and instead to act in
the interest of the Diocese Defendants, with whom the Richter Defendants are entwined.

362. The Plaintiff has suffered an ascertainable loss as a result of the secretive, duplicitous,
and untruthful conduct of the Richter Defendants. Specifically, the Plaintiff was unable to
obtain the relief promised by the Richter Defendants, was unable to preserve his claim after he
was abandoned by the Richter Defendants,'and due to the misconduct of the Richter
Defendants, to date has been unable to maintain his claim against the Diocese. As a result the
Plaintiff is entitled to recover actual damages, trebled as provided by law, for the unfair and
deceptive trade practices of the Richter Defendants, with costs and disbursements and attorneys
fees as provided by statute.

363. The secretive and disingenuous conduct by the Richter Defendants, and the
misconduct displayed during the class action, is offensive to public policy, is immoral,

unethical, and oppressive. The Richter Defendants made a calculated business decision to
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advance ahead of their class member clieﬁts’ interests, and ahead of the interests of the absent
members of the class, first the Richter Defendants’ own financial interests, then the interests of
the Diocese Defendants.

364. The Richter Defendants collaborated with the Diocese Defendants to design a
compensation program for sexual abuse victims which specifically, and intentionally, excluded
many victims, reduced the financial recovery for victims, depressed the financial recovery for
other victims, and cut off the ability of absent members of the class to make claims. Each of
those goals by the Richter Defendants was illicit, and was an unfair and deceptive trade
practice for an action which purported to bring a benefit to a class. For those reasons the
Richter Defendants collaborated with the Diocese Defendants to “shop” for an unwitting hand-
picked Dorchester County judge to oversee the 2006 class settlement so as to avoid
independent scrutiny of the 2006 class settlement that a Charleston County judge would
impose. The Richter Defendants engaged in overt misrepresentations to the Court and the
public in order to achieve its objective to deceive the public, the Court, and those persons (or
the parents and spouses of such persons) sexually abused who were born prior to August 30,
1980, including the Plaintiff.

365. The Richter Defendants took no appeal from the July 30, 2007 order, and sought no
modification of that order, or for any subsequent order of the unwitting shopped-for judge who
oversaw the 2006 class settlement.

366. The Richter Defendants are bound by the July 30, 2007 order in the class action, and
by the representations made to the court to obtain that order. Those terms abandon the absent

class members such as the Plaintiff.
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367. As intended by the Richter Defendants in 2007 as the quid pro quo for their fee, when
the Diocese was contacted in 2012 by the Plaintiff, who had received no notice of the class
action, the Diocese refused him relief and asserted against victims who did not get notice,
exactly as the Richter defendants had assured the shopped-for judge they would not, the res
Judicata effect of the class settlement, as well as the defenses it had waived on the record for
persons within the class definition. As was known by the Richter Defendants in 2007 both at
the time of the July 13, 2007 hearing, and subsequently, in a hearing held August 9, 2007 (for
which other persons who had appeared in the class action also did not receive notice) when
starting at p. 57 of the transcript the Diocese asked for clarification, the Diocese Defendants
had no intention of including other victims (or their parents or spouses) who “for whatever
reason” received no notice, and would undertake no relief for victims the Diocese Defendants
were not compelled to undertake.

368. The Richter Defendants intended the collusive class action to terminate liability by
the Diocese for abuse victims, their spouses and their parents, to limit overall compensation
paid to abuse victims, spouses and parents, and to do so at a fraction of the recovery a truly
adversarial counsel might have demanded. The Richter Defendants acted in the interest of
themselves and the Diocese, ahead of its ostensible clients, such as the Plaintiff.

369. The unfair and deceptive acts and practices of the Richter Defendants have an impact
upon the public interest, and have not only had the potential for repetition, the deceptive acts
and practices have actually been repeated, as the Diocese Defendants have repeatedly refused
relief (as intended by the Richter Defendants) for multiple persons who Have come forward
having not gotten notice of the collusive 2006 class settlement. The practices engaged in by

the Richter Defendants, violating professional standards and court rules, violating legal ethics,
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making misrepresentations to the court, and (in collaboration with the Diocese Defendants)
making misrepresentations to the public were all done to advance the Richter Defendants’ own
interests.

370. The Richter Defendants calculated that their personal and professional connections to
the unwitting shopped-for judge would permit false and fraudulent practices before the
shopped-for judge without eliciting inquiry. In that regard, the Richter Defendants were
correct, as even after evidence of the false practices were laid before the shopped-for judge no
inquiry was made, and no post-award fairness ilearing was held.

371. The Plaintiff is neither politically connected nor a personal friend of any powerful
person, and has no choice but to rely on the theoretical interest that a judge is supposed to have
as to misrepresentations to the court, and on the prohibitions of the Unfair Trade Practices Act.

372. The false and deceptive practices of the Richter Defendants will continue absent some
deterrence and accountability in the form of liability and damages as well as injunctive
prohibitions. The corrupt practices of the Richter Defendants in compromising the interests of
absent members of the class they purported to represent has been actually repeated, as well as
has the potential for repetition, in the form of the sexual abuse victims who got no notice of the
2006 class settlement and who have requested, and been denied, relief, as the Richter
Defendants intended and enabled the Diocese Defendants to do.

373. The Richter Defendants should be enjoined from further use of any deceptive
practice, and enjoined from removing, concealing, withholding, destroying, mutilating,
altering, publishing, or by any other means falsifying or destroying any documentary material

in its possession, custody, or control that relates in any way to the conduct of the Charleston or
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Dorchester County cases in which any of the Diocese Defendants were supposedly adverse
parties.

374. The 2006 collusive class.settlement was achieved without a single motion having
been argued, and without a single court ruling on any aspect of any of the Charleston cases
then pending at the time of the 2006 class settlement. The parties had successfully sought to
have the Charleston court continue each hearing the Charleston court proposed to engage on
the supposed issues of the case. That settlement was collusive, and placed the interests of the
Richter Defendants ahead of the interests of those who became class members and ahead of
absent members of the class.

375. The Richter Defendants violated the UTPA willfully, in that each of them knew or
should have known that their conduct was a violation of S.C. Code § 39-5-20, and they
purported to obtain relief for the Plaintiff that in fact they did not obtain in any written order.

376. The Plaintiff has suffered an ascertainable loss of money as a result of the unfair or
deceptive methods by the Richter Defendants. The Plaintiff ought to have been entitled to
either (a) the relief the Richter defendants maintained, falsely, to the court in 2007 would be
available to the Plaintiff, or (b) should be able to maintain his own action against the Diocese
Defendants. The Plaintiff’s relief should not be restricted to the low maximum amount the
Richter Defendants used to protect the Dioé:ese. Conduct by the Richter Defendants was
willful, and each of the Richter Defendants khew, or should have known,‘that his conduct was
unfair and deceptive.

377. The plaintiff is entitled to treble damages as a result of the conduct of the Richter

Defendants in the conduct of the 2006 class settlement which affected the Plaintiff’s interests,
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as well as to actual and punitive damages, costs and attorneys fees, and such other and further

relief as the court deems just and proper.

Demand for Jury Trial

378. Plaintiff demands a trial by jury.

Relief Sought
Wherefore, Plaintiff seeks relief in the form of:
379. Actual damages to be awarded to the Plaintiff by the finder of fact against the various
defendants, trebled as authorized by law for the appropriate cause of action,
380. Costs and disbursements of this action,
381. Attorneys fees as authorized by law,
382. Punitive damages as authorized by law, and for
383. Injunctive relief to enjoin the Diocese Defendants from failing to honor its
representations to the Court in Dorchester County as to abuse victims who got no notice “for
whatever reason,” for a proper compensation of an abuse victim or his parent or spouse, and
for
384. Such other and further relief as the Court deems just and proper.

Respectfully submitted,

Gregg Meyess; ar No. 9908
Jeff Anderson & Associates, P.A.
366 Jackson Street Suite 100

St. Paul MN 55101
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651-227-9990
Gregg@andersonadvocates.com

Attorneys for the Plaintiff
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Attachment B - 000001

STATE OF SOUTH CAROLINA

AFFIDAVIT
COUNTY OF RICHLAND

NOW COMES Michael J. Virzi, and states, under oath, the following:

1. 1 am offering this affidavit, pursuant to S.C. Code Ann. § 15-36-100(b), as an
expert witness on behalf of the plaintiff, Jane Doe 12, (hereinafter “Plaintiff”) to support her
Complaint against defendants Lawrence E. Richter, Jr., David K. Haller, and Richter and Haller,
LLC, (hereinafter *“Defendants™) for professional negligence.

2. My qualifications to give expert testimony include the following:

A. 1 am a lawyer licensed to practice law in South Carolina, and my practice
focuses exclusively on matters of legal malpractice and legal ethics;

B. I am a former Assistant Disciplinary Counsel to the South Carolina
Supreme Court, I serve on the South Carolina Bar’s Professional
Responsibility and Ethics Advisory Committees, and [ served a three-year
term as Chair of the Ethics Advisory Committee;

C. I have authored three published articles, numerous Ethics Advisory
Opinions, and a book chapter on matters involving lawyer ethics and
malpractice;

D. I am a frequent CLE speaker and law school guest lecturer on the topics of

lawyer malpractice and ethics, and I am one of six instructors for the
South Carolina Bar and Supreme Court’s ongoing Legal Ethics and
Practice Program; and

E. [ am familiar with the standard of care applicable to lawyers in the
circumstances involved in this case.

My opinion is based on review of the following documents:
A. Complaint captioned Jane Doe i2 v. The Bishop of Charleston, a
Corporation Sole; Robert Gugliemone, The Bishop of Charleston, in his

official capacity, Rev. Monsignor Martin Laughlin; former Administrator

1
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of the Diocese of Charleston, in his official capacity; Robert J. Baker,

fonner Bishop of Charleston, in his official capacity; Lawrence E. Richter,

., David K. Haller, and Richter and Haller, LLC, Case No. 12-CP- 10—
_____ (blank line in original);

Complaint, dated May 10, 2005, and filed May 12, 2005, in John Doe #66
v. The Bishop of Charleston et al., Case No. 05-CP-10-2053;

Complaint, dated August 10, 2005, and filed August 12, 2005, in John
Doe #66A v. The Bishop of Charleston et al., Case No. 05-CP-10-3293;

Complaint, dated December 1, 2005, and filed December 2, 2005, in John
Doe #53 et al. v. The Bishop of Charleston et al., Case No. 05-CP-10-
4913;

Amended Complaint, dated October 6, 2006, and filed October 6, 2006, in
John Doe #67 et al. v. The Bishop of Charleston, Case No. 06-CP-18-
1311;

Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated October 6, 2006, and filed October 6, 2006, in John Doe
#53 et al. v. The Bishop of Charleston et al., Case No. 2006-CP-18-1310,
2006-CP-18-1311, and 2006-CP-18- _ (blank line in original);

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed October 23, 2006, in John Doe #66 v. The Bishop of Charleston
et al., Case No. 05-CP-10-2053;

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed October 23, 2006, in John Doe #66A v. The Bishop of
Charleston et al., Case No. 05-CP-10-3293;

Consent Order of Dismissal Without Prejudice, dated October 19, 2006,
and filed Gctober 23, 2006, in John Doe #53 et al. v. The Bishop of
Charleston et al., Case No. 05-CP-10-4913;

Motion to Certify Classes and for Preliminary Approval of Class
Settlement, dated January 15, 2007, and filed January 17, 2007, in John
Doe #53 et al. v. The Bishop of Charleston et al., Case Nos. 2006-CP-18-
1310, 2006-CP-18-1311, and 2006-CP-18-1636;

Settlement and Arbitration Agreement, dated January 12, 2007, and filed

January 17, 2007 in John Doe #53 et al. v. The Bishop of Charleston et al.,
Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;
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oY

N

Attachment B - 000002 Record on Appeal - 2815

Attachment B - 000002



Attachment B - 000003

L. Plaintiff’s Petition for An Award of Attorneys Fees and Litigation Costs,
dated February 14, 2007, and filed February 14, 2007, in John Doe #53 et
al. v. The Bishop of Charleston et al., Case Nos. 2006-CP-18-1310, 2006-
CP-18-1311, and 2006-CP-18-1636, and exhibits attached thereto
including:

1. Affidavit of Lawrence E. Richter, Jr. in Support of Plaintiffs” Petition
for Attorneys Fees and Costs, with attached timesheets and expense
summaries;

ii. Affidavit of David K. Haller in Support of Plaintiffs’ Claim for
Attorneys Fees and Costs;

iil. Affidavit of Angela Pittard, with attached timesheets;
1v. Affidavit of John P. Freeman in Support of Class Action Settlement
Approval and Class Counsel’s Fee Petition, with attached resume and

Comparative Table of Selected Settlements; and

v. Affidavit of Lionel S. Lofton in Support of Plaintiff’s Petition for
Attorneys Fees and Costs, with attached timesheets.

M. Transcript of Record before The Honorable Diane S. Goodstein, dated
August 9, 2007, in John Doe 53 et al. v. The Bishop of Charleston et al.,
Case Nos. 2006-CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636;

N. Transcript of July 13, 2007, hearing before Judge Goodstein.

0. Order Approving Settlement, dated July 30, 2007, and filed July 30, 2007,

in John Doe #53 et al. v. The Bishop of Charleston et al., Case Nos. 2006-
CP-18-1310, 2006-CP-18-1311, and 2006-CP-18-1636

-

3. These factual and legal materials are of the type reasonably relied upon by experts
in the field of legal malpractice in forming their opinions.

4. Based on my experience, education, training, knowledge of the standard of care
for lawyers, and on my review of the above-listed documents, it is my opinion that Defendants
eﬁgaged in negligent acts and omissions in their representation of the Plaintiff including the

following:
4

(98]

Attachment B - 000003 Record on Appeal - 2816

Attachment B - 000003



Attachment B - 000004

5. It appears from the above-referenced documents that Defendants represented a
class of persons of which Plaintiff was a member. Whether an unnamed class member becomes a
client upon the filing of a class action or upon certification of the class is a much-debated issue;
however, class certification is generally regarded as creating an attorney-client relationship if one
did not already exist. Furthermore, prior to class certification, class counsel owes ﬁduciary duties
to unnamed class members upon the filing of a class action, regardless of whether breach of
those duties is regarded as malpractice or professional negligence. Defendants owed to Plaintiff
and other unknown class members the same duties surrounding the allegations in this case that
they owed to the named plaintiffs in the class action. Those duties included competent, diligent,
and loyal pursuit of Plaintiff’s interests in the litigation against the Diocese and related
defendants, and reasonable communication starting with notice by publication.

6. It appears Defendants failed to protect Plaintiff’s interest in the class action in
several ways. Statements by Richter at the July 13, 2007, hearing indicated that any class
member that did not receive notice (a group that includes Plaintiff) would be entitled to bring
claims after the claims period and that the Diocese would waive all defenses to such later claims.
Other discussions at that hearing involved the same waiver and late-claim entitlement issues
specifically with respect to several individual class members who had contacted the Diocese
previously regarding allegations of abuse. The July 30, 2007, order preserves the late-claim
rights of (i.e., requires the Diocese to waive defenses as to) only those individuals that had
previously contacted the Diocese, not of other class members who are entitled to notice but did
not receive it, such as Plaintiff. In a June 15, 2011, order Judge Harrington ruled that the July 13,
2007, hearing colloquy and the July 30, 2007, order referred only to the individuals who had

previously come forward with abuse claims but not received actual notice, and not to the broader
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group of class members, like Plaintiff, who lived outside the area of notice by publication.
Regardless of whether Defendants intended at the July 13 hearing to address this broader group
or only the individuals who had come forward already, Defendants failed to protect the interests
of the broader group, of which Plaintiff is a member, either by not addressing their rights at the
hearing or.by addressing them at the hearing but making no effort to secure their rights in a final
order. Defendants then acted directly adverse to Plaintiff and this group when Defendant Haller
filed a motion in 2012 to enforce the class-action settlement, purportedly on behalf of Plaintiff
and others whom Haller knew to be represented by other counsel. Haller took a position in the
motion that is adverse to Plaintiff and others outside the notice zone and advantageous to
Defendarnits. |

6. It appears that Defendants engaged in additional acts and omissions that were
both disadvantageous to Plaintiff and advantageous to Defendants themselves, including
consenting to the dismissal of the Charleston County cases without client consent in furtherance
of Defendants’ efforts to obtain a favorable order regarding their fees, which fees themselves
were unethical in several ways, including that they sought and received a fixed fee
simultaneously with a common-fund recovery pool available to claiﬁlants, and that they were
based on blatantly false attorney time records. Defendants also reduced the extent of notice to
class members to the exclusion of nearly the entire country outside of South Carolina, despite
identifying (and ultimately obtaining certification of) a nationwide class, and authorized the
claims arbitrator to adjust awards so that the total claims would not exceed the remainder of the
pool after payment of Defendants’ $2.5 million fee. Because a significant increase in the number
of claimants responding to notice could jeopardize Defendants’ fees, this reduction in notice
favored Defendants’™ own interests to the detriment of all class members, but particularly Plaintiff

“v
M~
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and other class members outside. the notice zone of South Carolina and neighboring cities.
Defendants thus not only favored their own interests above their clients’, including Plaintiff’s,
but also provided the Diocese with an argument in its defense against subsequent claims by class
members outside the notice zone, including Plaintiff, sacrificing their clients’ rights in favor of
the opposing party. Defendants also agreed to reduce their clients’ recovery but not their own
fees, if the claims exceeded the pool, and agree to possibly reducing the claimants’ pool by
$100,000, which would be contributed toward a settlement between the Diocese and several
opted-out class members, all to the detriment of the class members including Plaintiff, and to the
financial benefit of Defendants themselves. Haller’s 2012 motion to enforce the settlement now
attempts to force Plaintiff and other class members outside the notice zone to be bound by the
bad deal Defendants struck on their behalf in 2007.

7. It further appears that Defendants engaged in a broad scheme to generally obtain
results favorable to the Diocese, with whom Defendant Richter had a life-long affiliation and for
Whom Richter continued to perform official services during the pendency of the class action,
without the knowledge or consent of i)is clients. The scheme appears to have included:

A. forum shopping, requiring Defendants to consent to the dismissal of the
Charleston County cases, which they did without the knowledge or consent of
their clients and to the detriment of their clients, including Plaintiff;

B. misrepresenting to the Dorchester County court that the action had not been
settled when it had, in order to obtain a favorable forum and complex case
designation; and

C. failing to seek a post:cilaims fairness hearing or to provide any procedure in the

settlement agreement for post-claim review, and further sacrificing clients’
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opportunity for post-claim review by providiné in the settlement agreement that
the arbitrator shall have sole discretion in awards, not subject to objection, review,
appeal, or suit and that, by participating in the claims process, claimants expressly
waive the right to appeal.

8. It further appears that Defendants engaged in acts and omissions that would be
potentially advantageous to the class representative clients and disadvantageous to the non-class-
representative clients, including agreeing to subject some clients to a damages matrix and claim
scrutiny to which class representatives were not subjected, settling the claims of the class
representatives prior to class certification and court approval of the class settlement, and
expressly agreeing to settlement terms for the class representatives regardless of court approval
of the class settlement.

9. It further appears that the amount of Defendants’ fee was improper and
unreasonable in amount, timing, and source. The payment structure favored Defendants® own
interest above those of their clients, including P}aintiff. Defendants’ fee petition, affidavits and
billing records overstate work performed and misrepresent the nature of the case. Defendants
describe the case as hotly contested and aggressive, and the defense formidable and substantial,
depicting a time-intensive case requiring the highest skills of the most competent counsel; yet the
documents indicate contrary circumstances: little discovery (some paper requests from class
counsel but no evidence of responses received nor of requests received from opposing counsel),
no depositions, few motions, and after mediation no client disputes, few hearings, and no
animosity or contention except on the issue of Defendants® collection of their fee. Defendants’

billing records show 3385.5 total hours spent by lawyers and staff at Richter & Haller; however

s
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many of the time entries are clearly false in that they are nonsensical and/or impossible,
including:

A. each and every entry on all 68 pages of billing records is a round, even-
hour increment or an entry of “.5” hours;

B. countless round-number or .5-hour time entries at “12:00:00 AM™—
including multiple tasks by the same person at the same time—while other
entries indicate exact times;

C. a 10-hour time entry for “Oversight and Review” by “LER” on the 30"
day of each month for 3 and a half years, including the same 10-hour time
entry for “Oversight and Review” by “LER” just nine days after the first
activity in the case in July 2003;

D. a 2-hour time entry for “Bookkeeping” on the 30* day of each month;

E. a 3-hour time entry for “Photocopying / Monthly™ at irregular intervals but
always exactly 3 howrs, including one such entry when no other work had
been performed in the previous month;

F. three 5-hour time entries (one each for “DKH.™ “LER,” and “Clerk™) for
“Legal Research” on the 30" day of each month, including January 30,
2007, within 2 days of the end of the case (and after which no further time
is recorded except 7 hours of faxing by “Staff” and 14 hours of emailing
by “DKH™ & “LER” over the next 2 days);

G. time entries on days that do not exist: February 30, 2004, and February 30,

2005;
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a 16-month period, from September 2003 through December 2004, when
only 5.5 hours of specific work is entered, yet 426 hours is entered in the
same repeated, identical, rote entries of “Oversight and Review,”
“Bookkeeping,” “Legal Research,” and “Photocopying / Monthly”
described hereinabove;

3 .5-hour time entries for drafting 3 Certificates of Service at the same
time on the same day (this set of entries occurs multiple times);

12 consecutive 1-hour time entries by “LER” for work on 12 different
documents, all at specific times beginning at “07:38:38 AM” on
“10/26/06” but extending consecutively over a period of approximately 1
hour and 49 minutes ending at “09:27:30 AM,” with many 1-hour entries
within less than a minute of each other;

numerous sets of entries similar to the 12 described in the immediately
preceding subparagraph (J), such as 3 consecutive 1-hour time entries by
“LER” for work on 2 documents, all at specific times beginni.ng at
“03:54:19 PM” but extending consecutively over a period of 1 minute and
13 seconds;

entries of exactly 20 hours for drafting each discovery document;

multiple instances of more than one 20-hour time entry for the same
person (“DKH™) on the same day;

27.5 hours (in 55 increments of .5 each, all at “12:00:00 AM™) in one day

by “DKH” for emailing to “David K. Haller”;
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60 hours (10 by “LER” and 50 by “DKH”) for amending complaints that
ultimately contained very little amendment, including one which
apparently changed only the county in the caption and the date at the end;
multiple instances of one person (“DKH” in some instances, “LER” in
others) of billing more than 24 hours in a day;

568.5 hours of entries appended to the end of the (otherwise
chronological) timesheets, for dates ranging from 2004 through 2007, 500
hours of which is in whole multiples of 10 and expressed in date ranges
rather than in dates and times, including 3 130-hour single entries by
“DKH” for one- and two-week time periods in June and October 2006;
and

one of the above-referenced 130-hour single entries by “DKH” for the
eight-day time period of October 4-11, 2006, during which period “DKH”
had already billed 51.5 hours one day and 20 the next, totaling 201.5 hours
in 8 days (including weekends) for an average of more than 25 hours per

day.

Defendants stated to the court that the above entries were “by far conservative” estimates of time
actually spent on the specific services indicated, and the above list is not exhaustive of the
nonsensical and impossible entries. Thus Defendants appear to have made false statements to a
tribunal in support of a fixed fee that was unreasonable and put Defendants in a position

potentially adverse to their own clients, including Plaintiff, without taking appropriate steps to

Wt v
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72 As aresult, it is my opinion that Defendants’ conduct fell below the degree of
skill, knowledge and judgment usually possessed and exercised by members of the legal
profession in South Carolina, and that they breached duties of competence, diligence,
communication, and loyalty to Plaintiff.

8. The opinions in this affidavit are given to a reasonable degree of certainty and are
specifically based on the evidence listed above. I.reserve the right to alter, amend, modify,

reduce, or expand these opinions if and when additional information is presented.

Further affiant sayeth naught.

Miclfael J. Virzi, Esq. '

State of South Carolina

County of Richland

Sworn and subscribed before me (

This 417 day of e \'\/[ .20 |
Notary Public -

o ) My Commission Expires October 18, 2020
My Commission Expires :
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