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This matter came before the court for a bench trial on October 12; 2012. Plaintiff
commenced the present action by filing a Summ'ons and Complaint all'eging two causes of action
for breach of contract and specific performa.nce The Defendant through its attorney, ﬁled and

tlmely served an Answer and Counterclaim also allegmg a claim for breach of contract. At trial,

. evidence was mtroduced in the form of testimony and documents. After considering the

ev1dence, the Court renders the following ﬁndmgs of fact and conclusions of law:
L Plaintiff’s Canse of Action for Breach of Contract
Evidence was presented that on or about February 11, 2011, the Plaintiff and the
Defendant, each through their authorized,representatives entered into a subconfractor e'greement

(hereinafter “Agreement”) to execute all pI'O_] jects described in the scope of work for a contract of

A _ services entered into between the Defendant and the United States Army. The contract for
. services’wes identified and‘referenced in the Agreement as Department of the Army Barracks and

- ‘Office Furniture Moves at Fort Jackson, SC, W941 24C-10-R-0008. |

Following the trial, Defendant moved to have the entire agreement introduced into

ev1dence over Plaintiff’s objection. The Court issued a prior Order ruhng that the contract for

service was adm1tted into ev1dence for consideration (hereinafter referred to as “Army
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Contract”).

The scope of work referenced in the Agreement and fully set forth in the Army Contract

: related to the packing, moving, and transport services for government furniture and equrpment at

‘ Fort Jackson. The Army Contract was effective April 29, 2011, and had a total value of

$ 190,380. 00
The Agreement contained in part the followmg provisions which were at issue at trial:

- In exchange for providing services to complete the mlhtary contracts on behalf of .
the Defendant (mcludmg obtaining all necessary hablhty and workers compensation

insurance), Plaintiff would receive from Defendant 49% of the funds received from
completing the _services less th‘e payroll for employees performlng the work, which
was to be pald by Defendant
- The Agreement provided for payments to employees on an hourly ba81s and

- salaried employees would be pa1d bi-monthly; |
- The Agreement prov1ded that Defendant would make all payments to employees .
providing services under the Agreement upon’ the agreed times per month ensuring
_that the workers were paxd on time and first;
- The Agreement speclﬁcally prov1ded that the contractmg partles were to remain
independent entities. and in no way was the Agreement intended to create any type of
joint venture, parmership,' or other relationship; |
- The Agreement provided that if any party defaulted on the terms of the agreernent, :
then the non-defaulting pa.rty may elect to terminate the Agreement it’ the default was
not cured within ten (10) days after written notice of the default was provided to the
party and the default was not Cured; |

' . The Agreement provided a term of seven (7) years with the option of an extension
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at the conclusion of the seven (7) year period.;
- The Agreement does not contain a walk-away provision but only provides for
termination of the agreement for defauit or breach. | |
It is uncontested that the parties began performance of the Army Contract through the
terms of the Agreement in June 2011, whereby Plalntlff provrded labor matenals and
vtransportation serwces at Fort Jackson as prov1ded for by the Agreement and the Army Contract
Evidence was presented in the form of Defendant’s payroll summary that the labor provided by
A' Plaintiff as part of the Agreement for the move was paid by Defendant per the terms of the |
Agreement ona vtreekly basis: |
A second, larger phase of the move was to begin at Fort J ackson at the end of September
- 201 1; In preparation for commencing the second phase, Plaintiff madea.rrangements for labor,
‘material and tran;sportation.a.nd began to incur costs for labor and e)rpenses. However, on
September 24, 201 1, Defendant’s president issued an e-mail -communication to Plaintiﬁ’s . '
- president stating that all subcontracted workers participating m the second phase woild be
required to sign a form indicating that the worker agreed not to receive compensation until 40
| days after the pl‘O_] ject completed which was ant101pated to be November 17,2011. On
September 29 2011, when Defendant failed to pay Plamtiﬁ’s employees for the weekly work
already. performed in preparation for phase two, Plaintiff paid his employees. It appears from the |
testimony presented that Defendant did not pay its employees who were working on the same
project.
| On October 3, 2011, Defendant’s president hand-delivered to Plaintiff’s president a letter
incorrectly _dated September 5, 2011, terminating the Agreement on the grounds that Plaintiff
failed to follow instructions “to not pay employees, not training Mr. David McGee in the

supervisor role and not hiring the student.”
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Dn OctOher 15,2011, Plaintiff, throughv its counsel, delivered to Defendant’s president a
written notice of default and demand that the Agreement be reinstated and performed accordmg
to its, terms wh1ch Defendant ] presrdent admits to receiving. Defendant s pre31dent refused to
rescind the termmation

The required elements of a contract are an offer acceptance and va.luable con31derat10n

Armstrong v. Collins, 366 S C. 204,222,621 S. E 2d 368 377 (Ct App 2()05) Ttis uncontested

the parties voluntanly entered mto the Agreement with an exchange of nghts and benefits and,
therefore the reqmred elements of offer acceptance and consrderation have been met.

Having found that a valid and enforceable contract existed, the Court must now determine
if the Defendant.breached the terms of the agreement and, if so, whether the Plaintiff suffered
damages asa result. o | |

Defe_ndant’s notice of termination stated that the Agreement was being terminated as a .
result of Plamtrft’ s failing to follow formal written mstructlons “to not pay employees not
traimng Mr. Dav1d McGee in the superwsor role and not: hmng the student.” However for the -
following reasons, the COurtﬁnds that none of these allegations constltute a breach of the
o Agreement that Defen_dant failed to provide written notic_e of the breach and right to cure prior to }
terminating the Agreement and, therefore, Defendanthas hreached the terms of the Agreement.

First,vDefendant maintains that regnlations regarding the performance of the Army
Contract required that employees not be pald until completion of the contract, which resulted in
the reqnest that all persons vVOrking on the project agree not to be paid until forty days after the
project completed | |

The Army Contract submitted by Defendant over Plaintiff’s objection contains no such
provision. In fact, the only reference with regard to timing and payment for serv1ces appears on

page t]nrty -one (31), part 1, subpart b, which states, “The percentages outhned in Figure 1- Q are . .
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the maximum percentages available for reducing the contractor’s monthly payment when services
. are determmed to be defective.” (emphasrs added) | - |
In light of the plam terms of the Agreement whreh provided that that Defendant would
make all payments to employees prov1d1ng services under the Agreement upon the agreed tlmes
per month ensurmg that the workers were pa1d on time and ﬁrst, the fact that the only ev1dence |
regardmg pnor payments to hourly employees for the June 2011 phase I move mdlcated that
Defendant paid the hourly employees ona weekly basis despxte his allegation of the terms of the
| Army Contract ‘that fallure to make a requlred payment when due constltuted a default, and the
fact that 1t is uncontested Defendant _refused to pay the hourly employees for work performed
under the Agreement in late September 2011 which necessitated Plaintiff paying the employees
constltuted a breach by Defendant of the payment terms of the Agreement
Next, the Court finds that Defendant S contentlon that Plaintiff’s president refused to hire
certam potentlal employees as grounds for termination of the Agreement is w1thout merit.
Defendant’s .pre51d_ent testlﬁed at trial that the actual scope ‘of the.Agreement mtended for
Plaintiff to provide consultation and training services to Defendant in order for Defendant to
become more _proﬁeient in the moving area. Defendant’s president‘ further testified that it was
* the intent-of the agreement that Plaintiff’s employee_s were actually Def_endant’s employees as
: allegedly requlred by the Army Contract | | |
| Defendant s interpretation of the scope of the Agreement goes far beyond the stated
terms. Moreover, Plamtlﬁ’s president specrﬁcally denied the allegat1ons that his company was to
prowde any type of service other tha.n thie moving services contemplated by the referenced scopc
~of work and further denied that there was any intent that Plamtlﬂ’s employees would be the
employees of Defendant As the Agreement contams plain terms regarding its scope_ and there is

a complete disagreement between the parties as to any other alleged scope of work contemplated,
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the Court must look solely to the terms of the Agreement. Gilliland v. ElmWood Properties, 301

S.C. 295, 302, 391 S.E.2d 577, 581 (1990) (the parol evidence rule prevents the introduction of

~ extrinsic eyidence of agreements or understandings contemporaneous with or prior to execution -

of a written ins_trmnent when the extrinsic evidence is to be used to contradict, vary, or explain
the written fnstrument). | |

. The plain terms of the Agreement specifically provided tha_t the contracting parties were
to remain mdependent entities and in no way was the Agreement intended to create any type of
Jomt venture, partnershlp, or other relatlonshlp The Agreement further specifically stated that

neither_ of the parties to the Agreement,-nor any of their respective employees, agents, or other

' representatives, shall be construed to be the agent, employee or repres‘entative of the other party.

. According to the terms of the Agreement, Defendant’s contentions regarding the
Plaintiff’s failure to comply with alleged provision of the Agreement is without merit and,

therefore, the termination of the Agreement based upon these terms constitutes a breach of the

Agreement..

| Finally, it is uncontested that Defendant failed to give written notice of the alleged default

and the Plamtlff’s required nght to cure e the alleged default within ten (10) days Defendant ]

pre51dent tesuﬁed that sendmg the wntten request would serve no useful purpose The ewdence

-' before the Court mdl_cate_s that the Defendant terrmnated the Agreement within four (4) days from

the date in which Plaintiff paid his employees for work performed. The termination letter failS' to
raise any of the arguments relied upon by Defendant with regard to seope of work, payment
requirernents allegedly contained in the Army Contraet, or status _of the employees. Arguably,
had Defendant cornplied with the written notice and right to cure provision of the Agreement, the
parties may havereached an amicable resolution.

Regardless of Defendant’s pre51dent S behef as to the usefulness of provrdmg a written
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notice of default, the terms of the Agreement are plam and must be strlctly construed
Accordlngly, Defendant s failure to comply w1th the wntten notice and nght to cure’ reqmrements
constrtutes a breach of the Agreement.

For the foregoing reasons, the Court finds that the Defendant breached the terms of the |

o Agreement. The. soleremaining issue is whether Plaintiff suffered damages and, if so, to what

_ extent. :

" Defendant’s president testified at trial that his company has earned gross revenue in the
approximate amount of $200,000.00 for services performed pursuant to the Army Contrac_t. The
face value of the Army Contract is $l90;3 80.00. Plaintiff’s pr_esident testified that his cost

margin is typically thlrty (30) percent of the gross.! It is uncontested that the terms of the
@ Dot Phawkis B

'-Agreement provided that Rlain&ff would pay D.e.fendant 49% of the funds received from the

"~ Army Contract.less_ employee wages. Accordingly, based upon the stated margin for costs and

the amount received by Defendant from performance of the Army Contract,'Plain_tiff has suffered

lost potentlal proﬁts in the amount of $65, 300 342 In add1t1on Plaintiff’s president testlﬁed that

-he mcurred damages for work performed prior to the breach in the amount of $4, 238 00lessa

payment made by Defendant durmg the pendency of thlS action in the amount of $1 147.52 for

‘ additional damages of $3,090.48.

Therefore, the Court finds that as a result of the Defendant’s breach of the Agreement, the
Plaintiff has suffered actual monetary damages in the form of past due amounts and future profits
totaling $68,390.82.

~ITIS THEREFORE ORDERED that judgment be entered on behalf of the Plaintiff

1 As will be discussed as part of Defendant’s breach of contract clarm, Defendant’s president testified that the actual

cost for services was between $55,000.00 and $75,000, which is well within Plaintiff’s cost margin.

2 $190,380 less 30% margm ($57 114 00) equals $133,266.00. Plaintiff’s 49% portion of $133,266.00 equals

$65,300.34.
e




agamst the Defendant in the total amount of $68, 390 82

II..  PlaintifPs Cause of Action for Specific Performance

_Specific performance is.a form of relief that is equitable in nature. Due to the amount of
- time that h-as'elapsed from the breach of the agreement and the tnial and taking into account the
relatively brief business relationship between the partles the Court ﬁnds that an Order for
specific performance would not be equrtable under the cncumstances and, therefore the request
for spec1ﬁc performance is denied. |

III | Defendant’s Cause of Actlon for Breach of Contract ,

Defendant has brought a counterclaim for breach of contact. The Answer and
Counterclaim ﬁled with the Court is factually srlent as to the grounds upon which the claim rests.
However,‘ as extensively discussed above,~ Defendant’s pre51dent testified that Plamtrff breached
_the terms of the agreement as set forth in the Noticeof Termination letter delivered on Oc_tober 3,
2011 Defendant’s president further testified as to the alleged services intended to be provided
o by Plamtiff as part of the scope of work as well as the issues related to the apparent refusal to hire
1nd1v1duals requested by Defendant

As previously drscussed the Plaintiff dlsputes Defendant’s oral recitation of the alleged
| scope of work and intent of the Agreement. Accordingly; the parol evidence rule prevents the
Court for accepting-su—ch testimony to contradict, vary, or explain -the plain terms of the |
o Agreement. As set forth above, there is no- evidence that Plaintiﬁ",s decision to pay its employees
for work they performed when Defendant refused mal(e payment as requi'red by the Agreement
constituted a breach of the Agreement by Plaintiff.

In addition, there is no evidence that Plamtiff was required to h1re or train any md1v1dual
_requested by Defendant, which arguably violates the separate and mdependent status provisions

between the parties as set forth in the Agreement and discussed above. As such, there can be no
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breach of the Agreement by Plamtlff for refusing to do some act not requlred by the Agreement
Fmally, Defendant s-willful failure to prov1de wntten notice of the alleged default and a

ten (10) day wmdow to cure before declanng the Agreement terminated is itself not only a breach

of the terrn's of the Agreement,'but the failure to satrsfy a condltlon precedent prior.to terminating

the agreement and seekmg legal relief. See generalll Hltachl Elec. Devices (USA) Inc. v.

Platinum Technologies, Inc ., 366 S. C 163, 169 621 S.E.2d 38, 41 (2005), Orange Bowl Corp. v.

Warren, 300 S C. 47 52,386 S.E.2d 293, 296 (Ct App 1989).

For the foregomg reasons, the Court ﬁnds that the Plaintiff did not breach any terms of
the Agreement. Even if the Court would have found Plaintiﬁ' breached the Agreement,
Defendant’s cause of action still fails as it has failed to produce sufficient reliable evidence. of
damages suffered. |

| ﬁad a breach ot the Agreement occurred asa result of Ptajntiﬁ’ s actions, damages would
be measured in the- t‘orrn of the exp_ectation having‘ the Agreement performed. Defendant’s -

president testified that after he terminated the Agreement, he sought out another company_ able to

- perform the services. Defendant’s president also testified that Army Contract was performed SO

there are no lost proﬁts relative to the Army Contract;
Defendant’s president testified, however, that havmg to ﬁnd anew company cost -

Defendant $75,000.00 in additional damages The method of computatron used in support of

B arriving at this figure is unclear, especially in 1ight of his testimony that the actual cost of

services of the new company could have been as low as $55,000.00.
“Neither the existence, causation nor amount of damages can be left to [the judge or.

jury’s] conjecture, guess or speculati_on.” Yadkin Brick Co., Inc. v. Materials Recovery Co., 339

S C 640, 646 529 S.E.2d 764, 767 (Ct. App 2000)

If Defendant’s oral testimony is taken as true, the costs for the move would have beena
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minimum of $130,000.00 on ab$190‘,380.‘00 contract. »Moreover, Defendant’s range what the

“‘actual costs of obtaining and paying the new company to perform the services that were to be -

perfOrmed by Pl’aintiff ;:ould have equaled or even been less than what might have been _incurredl :
had the Agreement been performed. As sﬁch, the Court cannot.determine vﬁth any rational basis |
or accepted method of aocqﬁnting thé amount of monetary damages _i;icﬁned, if any at all, had the
Court found that Rlaintiff breached the Ag%eement, which it did not. |

ITIS THEREFORE FURTHER ORDERED thaf the Coutt finds in favor of the Plaintiff |

on the Defendant’s claim for breach of contract.

IT IS SO ORDERED..
%A
Edgar W. Dickson .
Presiding Judge
Orangeburg, SC
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