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THE STATE OF SOUTH CAROLINA
In The Court of Appeals


APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas


Honorable Perry H. Gravely, Circuit Court Judge


Appellate Case No. 2025-002429
Lower Court Case No. 2022-CP-23-00240


DiscoverFresh Foods, Inc., Respondent,
v.


Jesús Concepción, Kendry S. Tavarez a/k/a Kendry Solange Feliz, and National Risk Solutions, 
LLC, Defendants,


of which Jesús Concepción is the Appellant.


APPELLANT'S MOTION TO ALLOW LATE FILING OF FINAL REPLY BRIEF AND 
REQUEST THAT THE COURT ACCEPT THE FINAL REPLY BRIEF FOR FILING


MOTION


Appellant Jesús Concepción, appearing pro se, respectfully moves under Rules 211, 240, 


262, and 267, SCACR, for leave to file  the attached Appellant's  Final  Reply Brief after  the 


deadline identified by the Clerk. Appellant further requests that the Court accept and consider the 


Final Reply Brief tendered contemporaneously with this Motion. This request is made because 


the final-briefing sequence became confused after the Record on Appeal and Appellant's Final 


Brief were corrected and refiled, both sides experienced deadline or service-related confusion 


during the same final-briefing period, and Respondent has expressly stated that it does not object 


to the Court's consideration of Appellant's late Final Reply Brief.


FACTUAL AND PROCEDURAL BACKGROUND


The post-record procedural facts set out below are drawn from this Court's docket and 


materials already filed with or received by this Court, including the parties' correspondence and 


Respondent's late-filing motion. Appellant does not rely on undisclosed external facts for this 


request.
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1. The appeal is currently in the final-briefing stage. Appellant is incarcerated at the Spartanburg 


County Detention Center and has proceeded without counsel in this appeal.


2. On June 10, 2026, Appellant served and filed his Initial Reply Brief. That brief responded to 


Respondent's Initial Brief and preserved Appellant's reply arguments before preparation of 


the final briefs.


3.  The appellate docket later reflects filing of Appellant's Record on Appeal and Final Brief, 


followed by correspondence from the Court identifying deficiencies in the Record on Appeal. 


Appellant then submitted an Amended Record on Appeal and a corrected Final Brief. The 


amendments changed the pagination and required the final briefs to use the revised Record 


citations.


4.  Respondent has itself described the resulting confusion. In Respondent's Motion Requesting 


Permission to Serve and File Respondent's Final Brief Outside Deadlines, Respondent states 


that it had been waiting for the corrected Record on Appeal so that its Final Brief would 


match the revised pagination, and that on August 6, 2026, counsel called the Clerk and was 


informed that Respondent's Final Brief was already late. Respondent then filed its Final Brief 


and explanatory correspondence that same day.


5. The Clerk issued correspondence dated August 28, 2026, advising Appellant that his Final 


Reply  Brief  was  overdue.  Appellant,  who  is  incarcerated,  did  not  actually  receive  that 


correspondence at the detention center until August 31, 2026.


6.  During  the  same  period,  there  was  additional  confusion  concerning  physical  service  of 


Appellant's papers on Respondent. Appellant's paper package had been sent to counsel but 


was returned after carrier delivery problems. Appellant then sent a replacement package and 


documented the attempted and replacement mailings with the Court and Respondent.
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7.  Respondent's  counsel  later  acknowledged delivery problems involving UPS and FedEx at 


counsel's street address. Counsel asked that future physical mailings be directed to Timmons 


Brogdon  Law Firm,  LLC,  P.O.  Box  9583,  Greenville,  South  Carolina  29604,  and  later 


confirmed that address to the Court and Appellant. Appellant is using that confirmed P.O. 


Box for service of this Motion and the Final Reply Brief by regular U.S. Mail.


8.  Respondent subsequently filed its own motion seeking permission for the late filing of its  


Final Brief. In that motion, Respondent expressly states that it recently received notice that 


Appellant had also missed the deadline for his Final Reply Brief and that Respondent 'does 


not  object  to  the  Court's  consideration  of  same.'  Thus,  Respondent  has  affirmatively 


represented that it does not oppose acceptance of Appellant's Final Reply Brief.


9. Appellant is tendering the Final Reply Brief with this Motion on September 9, 2026. The Final 


Reply Brief is not a new substantive reply. Consistent with Rule 211(b), it is identical in 


substance to Appellant's June 10, 2026 Initial Reply Brief, except that references have been 


revised to the Amended Record on Appeal and obvious typographical or citation errors have 


been corrected.


10. Appellant is also serving Respondent by U.S. Mail at the P.O. Box Respondent specifically  


confirmed for future physical mailings. The required $50.00 motion filing fee is enclosed 


with Appellant's physical filing to the Court by money order.


MEMORANDUM OF LAW


I. RULE 240 AUTHORIZES THIS COURT TO CONSIDER THE REQUEST BY 
MOTION, AND THE REQUEST IS PROCEDURALLY COMPLETE.


Rule 240, SCACR, governs motions filed in the appellate court.  It  requires a written 


motion stating the grounds for relief,  compliance with Rule 267, a certificate or affidavit  of 


service, and a memorandum with citation of authorities. Rule 240(d) requires the motion to be 
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filed with the Clerk and served on each party. This filing includes the grounds for relief, this 


memorandum,  and  a  certificate  of  service.  Appellant  is  also  enclosing  the  required  $50.00 


motion filing fee with the physical filing by money order.


Rule 262 permits filing by delivery, U.S. Mail, or electronic means established by order 


of the Supreme Court, and requires proof of service. Rule 262(c)(2) further provides that service 


by U.S. Mail is complete upon mailing when the document is properly addressed with sufficient 


first-class postage. Appellant is serving Respondent in that manner at the confirmed P.O. Box 


address.


II. THE FINAL-BRIEFING HISTORY SHOWS MUTUAL AND DOCUMENTED 
DEADLINE CONFUSION, NOT DELIBERATE DELAY.


The  circumstances  are  unusual  because  the  final-briefing  sequence  was  affected  by 


corrections to  the Record on Appeal  and the corresponding need to  revise Record citations. 


Respondent's own filing confirms that Respondent misunderstood the deadline while waiting for 


the  corrected Record and learned of  the  problem only after  contacting the  Clerk.  Appellant 


likewise received later notice that his Final Reply Brief was overdue. These events arose within 


the same final-briefing sequence and from the same corrected-record context.


The record of communications also shows that physical service problems were real rather 


than manufactured. Appellant documented unsuccessful carrier delivery, and Respondent later 


acknowledged problems with UPS and FedEx and supplied a  P.O.  Box for  future  mailings. 


Appellant does not offer these circumstances to assign fault. They are provided to give the Court 


a complete account of why the final-briefing period became administratively confusing for both 


parties.


The parties' transmittal papers also reflect minor clerical inconsistencies during this 


period. For example, Respondent's cover letter dated August 28, 2026 referred to its motion as 







5


having been filed on August 8, 2026. Appellant likewise has had to correct dates, pagination 


references, and filing labels while conforming papers to the amended Record. Appellant does not 


present these clerical slips as substantive defects; they are mentioned only because they further 


demonstrate the mutual administrative confusion surrounding final briefing.


Appellant has continued attempting to comply with the Court's directions and is filing 


this Motion promptly after actually receiving the Clerk's August 28, 2026 overdue notice on 


August 31, 2026, and after the subsequent filing of Respondent's motion concerning its own late 


Final Brief. There is no intent to delay the appeal or obtain an unfair advantage.


Appellant acknowledges that the Final Reply Brief was not filed within the deadline 


identified by the Clerk. He therefore seeks formal leave through this Motion instead of asking the 


Court to treat informal correspondence as a substitute for the required filing.


III. ACCEPTANCE OF THE FINAL REPLY BRIEF WILL NOT PREJUDICE 
RESPONDENT, AND RESPONDENT HAS EXPRESSLY STATED THAT IT DOES 


NOT OBJECT.


Respondent  will  not  be  unfairly  prejudiced  by  acceptance  of  the  Final  Reply  Brief. 


Respondent has already served its Final Brief, Appellant's Initial Reply Brief has existed since 


June 10, 2026, and the tendered Final Reply Brief does not add new substantive arguments. Most 


importantly,  Respondent  expressly  represented  in  its  own late-filing  motion  that  it  does  not  


object  to  the  Court's  consideration  of  Appellant's  late  Final  Reply  Brief.  That  express  non-


objection substantially  removes  any concern that  acceptance  would  surprise  or  disadvantage 


Respondent.


Accepting  the  Final  Reply  Brief  would  also  provide  even  treatment  during  a  final-


briefing period in which both parties have asked the Court to accept a late final-stage filing.  


Appellant respectfully asks only that the Court permit the appeal to proceed on the complete 
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final briefs rather than have the merits affected by the mutual procedural confusion described 


above.


IV. THE TENDERED FINAL REPLY BRIEF COMPLIES WITH RULE 211(b) AND 
DOES NOT USE THE LATE-FILING REQUEST TO CHANGE THE APPEAL.


Rule 211(b), SCACR, requires a final brief to be identical to the brief previously served 


under Rule 208, except that references may be revised to identify the location of material in the 


Record  on  Appeal  and  obvious  typographical  errors  and  misspellings  may  be  corrected. 


Appellant  has  deliberately  preserved  the  substance  of  the  June  10  Initial  Reply  Brief.  The 


tendered Final  Reply Brief  changes the  title  to  identify it  as  the  Final  Reply Brief,  updates 


Record citations to the Amended Record on Appeal, corrects obvious citation or typographical 


matters, and updates the certificates required for the present filing. It does not use this Motion as 


an opportunity to add new merits arguments.


This  limitation  further  protects  Respondent  from  prejudice  and  allows  the  Court  to 


consider the same reply positions that were already served during initial briefing, now conformed 


to the final Record as Rule 211 contemplates.


V. APPELLANT'S INCARCERATION AND PRO SE STATUS PROVIDE 
ADDITIONAL CONTEXT FOR THE DOCUMENTED COMMUNICATION AND 


MAILING DIFFICULTIES.


Appellant does not contend that incarceration automatically excuses a missed appellate 


deadline. It is relevant, however, to the practical sequence documented here. Appellant cannot 


personally deliver filings, has limited ability to communicate and monitor deliveries, and must 


rely on prison procedures and outside mailing assistance. Those restrictions interacted with the 


corrected Record, the shifting final-briefing sequence, and the carrier problems acknowledged by 


Respondent. In the circumstances, allowing the late filing would permit the appeal to be decided 
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on the final briefs without rewarding or penalizing either side for the documented administrative 


confusion.


REQUEST FOR RELIEF


For the foregoing reasons, Appellant respectfully requests that the Court: (1) grant leave 


to file Appellant's Final Reply Brief after the deadline identified by the Clerk; (2) accept and 


deem filed the Final Reply Brief tendered with this Motion on September 9, 2026; (3) permit the 


appeal to proceed on the final briefing submitted by the parties; and (4) grant such other and 


further relief as the Court deems just and appropriate. In the alternative, if the Clerk identifies  


any technical defect in the tendered filing or fee transmission, Appellant respectfully requests a  


short opportunity to cure that defect rather than rejection of the Final Reply Brief.
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Respectfully submitted,


/s/ Jesús Concepción


Jesús Concepción, 524137-A5-38


Spartanburg County Detention Center


950 California Avenue


Spartanburg, South Carolina 29303


Telephone: Not available (incarcerated)


Pro Se Appellant
Dated: September 9, 2026


CERTIFICATE OF SERVICE


I certify that on September 9, 2026, I served a true and correct copy of this Appellant's Motion to 


Allow Late Filing of Final Reply Brief and Request that the Court Accept the Final Reply Brief  


for Filing on counsel for Respondent by depositing it in the U.S. Mail, properly addressed with 


sufficient first-class postage, as follows:


Sarah Anderson Timmons, Esquire


Timmons Brogdon Law Firm, LLC


P.O. Box 9583


Greenville, South Carolina 29604


sarah@timmonsbrogdon.com (courtesy electronic copy also sent September 9, 2026)


Counsel for Respondent DiscoverFresh Foods, Inc.


/s/ Jesús Concepción
Jesús Concepción
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INTRODUCTION 


For ease of reference, this Reply Brief uses “AIB” to refer to Appellant’s Opening Brief, “RIB” 


to refer to Respondent’s Initial Brief, “Tr.” to refer to the October 6, 2025 hearing transcript, 


“SCRCP” to refer to the South Carolina Rules of Civil Procedure, “SCACR” to refer to the 


South Carolina Appellate Court Rules, and “GAL” to refer to guardian ad litem. 1 


“The fundamental requisite of due process of law is the opportunity to be heard,” and that 


hearing must be afforded “at a meaningful time and in a meaningful manner.” Goldberg v. Kelly, 


397 U.S. 254, 267 (1970) (quoting Grannis v. Ordean, 234 U.S. 385, 394 (1914), and Armstrong 


v. Manzo, 380 U.S. 545, 552 (1965)). This appeal arises because Mr. Concepción, an 


incarcerated civil defendant imprisoned outside South Carolina when the case proceeded toward 


judgment, invoked the court’s protection before final default judgment; filed stay motions before 


the October 2, 2024 final judgment; notified the court that incarceration, criminal-exposure 


concerns, and counsel abandonment restrained his ability to defend; and later sought Rule 17(c), 


Rule 55(c), and Rule 60(b) relief after the court itself recognized that those pre-judgment 


motions had not been heard before judgment.


Respondent principally answers with service, delay, default, waiver, and deference. RIB 


argues this is a “straight forward entry of default and default judgment,” that any omission was 


“remedied” by a later hearing, that Rule 17(c) protection was unnecessary because Mr. 


Concepción filed papers and later appeared, and that his guilty plea defeats any meritorious 


defense. Those arguments are carefully presented, but they do not answer the constitutional 


 
1 “AIB” refers to Appellant’s Opening Brief. “RIB” refers to Respondent’s Initial Brief. “Tr.” refers to the October 


6, 2025 hearing transcript. “SCRCP” refers to the South Carolina Rules of Civil Procedure. “SCACR” refers to the 


South Carolina Appellate Court Rules. “GAL” refers to guardian ad litem. 


See R. pp. 21-26, 107-114, 151-163, 205-243. 
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defect. Service is not the same as meaningful adjudication. A mailbox is not a courtroom. A 


post-judgment hearing is not a timely pre-judgment protective procedure. And a later guilty plea 


cannot retroactively validate a multimillion-dollar civil judgment entered while unresolved stay 


motions and prisoner-protection concerns remained unadjudicated. 


Mr. Concepción files this Reply Brief to respond to Respondent’s Initial Brief, to correct 


Respondent’s misreading of the record and authorities, and to show why the October 14, 2025 


order should be reversed and the final default judgment vacated or, at minimum, remanded for a 


constitutionally adequate Rule 17(c), Rule 55(c), and Rule 60(b) determination.2 


REPLY ARGUMENT 


I. Respondent’s brief confirms, rather than cures, the dispositive procedural defect: the 


pre-judgment stay motions were not heard before final default judgment. 


Respondent’s brief is skillfully organized around service, delay, default, and deference. 


Those are serious points, but they do not answer the actual appellate problem. This appeal is not 


about whether default is generally available. It is about whether a final default judgment may 


stand when the court entered judgment after an incarcerated out-of-state defendant had filed pre-


judgment motions to stay, and the court later acknowledged those motions had not been heard 


before the judgment was finalized. 


Respondent calls the case a “straight forward entry of default and default judgment.” RIB 


p. 2. That framing is incomplete. The circuit court’s own chronology prevents the case from 


 
2 Mr. Concepción does not waive any specific arguments to be made in response to Respondent’s brief that are not 


herein offered. Instead, he relies on the arguments made in his Opening Brief and any oral argument made before 


this Honorable Court. 
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being treated as routine. The October 14 order states that Mr. Concepción filed “a Motion to Stay 


on June 7, 2023, after default was entered but before the Default Judgment was entered,” and “a 


Second Motion to Stay on October 23, 2023,” and further states that “no hearing had been 


afforded to Mr. Concepcion on any of these Motions” before the April 21, 2025 scheduling 


order.


The April 21, 2025 Form 4 order is even more direct. It states that the October 2, 2024 


default judgment “did not address Defendant Concepcion’s Motion to Stay filed before the 


October 2, 2024 Order,” and that it did not appear “that a hearing was held with proper notice to 


this defendant who had made an appearance.”


court’s contemporaneous recognition that the final judgment entered before a noticed 


incarcerated defendant received the hearing the court believed should have occurred. 


The transcript confirms the same thing. At the October 6, 2025 hearing, the court 


explained that Mr. Concepción filed motions on June 7, 2023 and October 23, 2023; that 


judgment was not entered until October 2, 2024; that the court “didn’t see in the file where those 


motions to stay had ever been addressed”; and that “before the judgment could be finalized, 


those motions should have been heard.”


failure as “just kind of an oversight.” 


Respondent’s principal answer is that Mr. Concepción filed papers and therefore had 


access. RIB pp. 3, 24-25. That argument proves the opposite. The filings show that Mr. 


Concepción invoked the court’s protection. They do not show that the court adjudicated those 


requests at the constitutionally meaningful time: before final judgment. Due process is not 


satisfied by papers received and ignored until after the property-depriving judgment has already 


entered. The hearing must occur “at a meaningful time and in a meaningful manner,” Armstrong, 


(R. p. 22; R. pp. 107-114, 207-208). 


(R. p. 15). That order is not a technicality. It is the trial 


(R. p. 207, line 16-R. p. 208, line 1). The court then described the 


(R. p. 208, line 1). 







8 


380 U.S. at 552, and the court’s own statements establish that the meaningful time was before 


judgment was finalized. 


Respondent also says no hearing was requested. RIB pp. 5, 18, 24. That assertion is 


legally misplaced when measured against the status of the litigant and the nature of the pending 


motions. Mr. Concepción was in federal custody in New York, physically restrained, and 


proceeding without South Carolina civil counsel after retained counsel failed to appear. A pro se 


prisoner’s inability to navigate local hearing-request mechanics cannot convert the court’s failure 


to address pre-judgment motions into a waiver of constitutional protection. The April 21 order 


itself recognized the absence of a hearing as a problem, not as a harmless clerical omission. 


Respondent’s brief therefore confirms the central defect. It does not dispute that final 


judgment entered on October 2, 2024. It does not dispute that the June 7, 2023 and October 23, 


2023 stay motions predated that judgment. It does not dispute that the court later scheduled a 


hearing because those motions had not been heard. Respondent simply asks this Court to treat 


those facts as harmless because service was proper and default had been entered. South Carolina 


law and due process require more. 


II. Respondent’s Rule 17(c) argument measures the wrong time and overreads waiver 


authorities. 


Respondent’s Rule 17(c) argument focuses on April 2025, when Mr. Concepción filed a 


formal motion for appointment of a guardian ad litem while housed in South Carolina. RIB pp. 


26-28. That is the wrong temporal focus. The critical period is 2022 through October 2, 2024, 


when service occurred, default was entered, default-related papers were served, pre-judgment 


stay motions were filed, and final judgment was entered while Mr. Concepción was imprisoned 


outside South Carolina. 
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Rule 17(c), SCRCP, draws the very distinction Respondent blurs. It provides that “[a] 


person imprisoned outside this State shall appear by guardian ad litem in an action by or against 


him,” while a person imprisoned inside South Carolina may be protected by appointment of a 


guardian ad litem or by being brought personally to trial under Rule 43(a). The rule is triggered 


by the physical restraint of imprisonment. Ex parte Foster explains that the rationale “is not 


mental deficiency, but the physical restraint of imprisonment.” 350 S.C. 238, 565 S.E.2d 290. 


Respondent’s repeated focus on competence therefore attacks a straw man. RIB pp. 26-28. 


Respondent relies on McCuen, Green, and Bishop to argue waiver. Those cases show 


waiver can occur; they do not hold that waiver occurs whenever a prisoner mails pro se papers 


requesting protection. The distinction is dispositive. In McCuen, the prisoner was represented by 


counsel at all stages and appeared through counsel before waiting until the final hearing to seek a 


GAL. In Green, counsel appeared, answered, counterclaimed, and did not raise the guardian 


issue until the eve of trial. In Bishop, the respondent was himself an attorney and represented 


himself. Respondent’s authorities therefore involved counsel, legal sophistication, or an actual 


litigation posture materially different from a federal detainee who hired counsel, was abandoned, 


filed stay motions from custody, and received no hearing before final judgment. 


Gossett is the better guide because it addresses the protective function of Rule 17 in the 


default context. Gossett states that where an adverse judgment against a prisoner will affect 


present or future property rights, the court should ensure either that a guardian ad litem is 


appointed or that the inmate is brought to court before entry of default judgment for a 


determination of whether appointment is essential. 317 S.C. 82, 452 S.E.2d 6. The “spirit of the 


law demands no less.” Id. This case involves a multimillion-dollar judgment affecting property 


rights and execution. It therefore falls squarely within Gossett’s protective principle. 
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Respondent’s waiver argument also conflicts with Respondent’s own words. At the 


hearing, counsel acknowledged that Mr. Mussetto “never filed a motion for a continuance,” 


“never filed a motion to lift the stay,” and that “[i]t literally went radio silent at the very 


beginning, and we proceeded with this case.”


Respondent asks this Court to impose ordinary waiver consequences on a prisoner after 


acknowledging that retained counsel disappeared “at the very beginning” and Plaintiff proceeded 


anyway. Rule 17(c) and Rule 60(b) exist to prevent precisely this kind of formalism from 


producing a property judgment without meaningful protection. 


Respondent says family members or others could have moved for a GAL. RIB pp. 27-28. 


But Gossett does not treat the prisoner’s protection as solely the burden of lay relatives. The 


court must evaluate whether a guardian ad litem is essential under the circumstances, especially 


where property rights are at stake. The question is not whether someone could have filed a 


perfect motion sooner. The question is whether the court could enter final judgment after pre-


judgment motions, notice of incarceration, and unresolved criminal-defense concerns without 


first providing the protective inquiry Rule 17(c) contemplates. 


III. Rule 55(b)(1), Rule 4, and default-admission principles do not cure the failure to 


provide a meaningful protective procedure before final judgment. 


Respondent argues that Rule 4 only required service of the summons and complaint and 


that Rule 55(b)(1) permitted a default judgment on a sum certain. RIB p. 25. That argument 


answers a point Mr. Concepción does not need to make. Mr. Concepción does not challenge 


physical service as the central appellate issue.


after service: pre-judgment motions, imprisonment outside South Carolina, counsel 


abandonment, Rule 17(c), and the absence of a hearing before final judgment. 


(R. pp. 165-166, 246, 249). The question is what happened 


(R. p. 234, lines 1-5). That statement is significant. 
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Rule 55(b)(1) is not a constitutional bypass. It supplies a default-judgment mechanism 


where the procedural posture is otherwise valid. It does not nullify Rule 17(c), erase pending 


motions, or authorize a court to enter final judgment without addressing motions filed by an 


incarcerated defendant before judgment. Nor does Rule 4 answer the due process problem. 


Proper service is a beginning, not the end, of the constitutional inquiry when the defendant 


thereafter appears by motions and seeks protection before final judgment. 


Respondent relies on default-admission principles, stating that default admits well-


pleaded allegations. RIB p. 20. In an ordinary default case, that proposition may establish 


liability on properly pleaded claims. But it does not validate the procedure that produced the 


default judgment. It also does not answer whether the circuit court abused its discretion or 


committed legal error by denying relief after recognizing that pre-judgment motions had never 


been heard. A judgment cannot bootstrap its own validity by relying on consequences that 


flowed from the very procedural defect under review. 


Respondent’s authorities on default relief do not require affirmance. In re Trustgard, 


Sundown, Roberson, Hill, and related authorities address standards for good cause, excusable 


neglect, meritorious defense, prejudice, and abuse of discretion. They do not hold that a later 


hearing cures a final judgment entered after unaddressed pre-judgment motions by an 


incarcerated out-of-state defendant. They also do not hold that counsel abandonment, unresolved 


Rule 17(c) issues, and a court-recognized oversight are legally irrelevant under Rule 60(b). 


Respondent invokes Hill for the proposition that lack of familiarity with legal 


proceedings does not excuse failure to monitor a case. RIB p. 25. Hill does not control this 


record. This case is not merely lack of familiarity. It involves physical restraint in federal 


custody; protective custody with limited phone access, no ordinary internet access, and limited 
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attorney access; retained counsel who never appeared; pre-judgment stay motions; an April 21 


order recognizing the default judgment did not address those motions; and a transcript admission 


that the motions should have been heard before judgment. Those facts move the case outside 


ordinary neglect. 


Rule 60(b) is strengthened, not weakened, by Respondent’s hearing concession. 


Counsel’s statement that retained counsel “literally went radio silent at the very beginning” 


supports the argument that the failure to answer was not a simple litigation choice, and that the 


later denial of relief was controlled by an incomplete legal analysis. Tobias v. Rice recognizes 


that procedural fairness is implicated where a litigant is trapped between being treated as 


represented and unrepresented. BB&T v. Taylor confirms that default judgments are reversible 


when foundational legal requirements are not satisfied. Here, the foundational problem is the 


absence of meaningful adjudication before final judgment despite pending motions and prisoner-


protection concerns. 


Respondent’s own chronology also reveals a narrower notice problem after final judgment. 


Respondent identifies personal service of the April 24, 2023 default-related papers and then 


states only that an order for final default judgment was issued on October 2, 2024. RIB pp. 4-6. 


Respondent later acknowledged that Mr. Concepción contended he was not served with the final 


default judgment, but answered that point only by saying he later filed a February 11, 2025 


motion. That is not a substitute for timely written notice to an incarcerated pro se litigant after he 


had already placed the court and parties on notice that he was attempting to participate. The issue 


is not technical gamesmanship; it is the practical reason Rule 17(c), Rule 60(b), and due process 


matter in prisoner cases. A final judgment entered while pre-judgment motions remained 
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unheard, followed by disputed notice to a physically restrained litigant, reinforces rather than 


defeats the need for vacatur or remand. 


IV. Respondent’s guilty-plea argument cannot retroactively validate the civil default 


judgment. 


Respondent repeatedly injects the federal criminal case. RIB states that Mr. Concepción 


“pled guilty” and uses that point to argue there is no meritorious defense and that his effort to 


litigate “flies in the face of his guilty plea.” RIB pp. 6, 14, 24-26. That argument should be 


rejected for three reasons. 


First, a later guilty plea cannot retroactively cure a prior civil procedural defect. The 


judgment at issue was entered on October 2, 2024. Respondent’s own brief states the guilty plea 


occurred on June 9, 2025, while also acknowledging that “the amount of monetary damages is 


still being litigated.” RIB p. 6. A later criminal plea, especially one with disputed loss or 


restitution issues, cannot answer whether the civil court should have heard the June 7 and 


October 23 stay motions before entering final civil judgment. 


Second, the plea does not prove the civil judgment amount or resolve Rule 17(c). 


Respondent obtained a civil judgment exceeding $6.5 million. Respondent cannot rely on a 


guilty plea to avoid the question whether that civil judgment was entered after a constitutionally 


adequate procedure. Even if some criminal liability is accepted, the civil issues include the 


amount, parties, defenses, counterclaims, third-party conduct, and the fairness of a default 


judgment entered while an incarcerated defendant’s pre-judgment motions remained unresolved. 


Respondent’s reliance on the plea is also materially incomplete. Mr. Concepción understands the 


gravity of referencing a pending criminal matter and does not ask this Court to adjudicate that 


matter in this civil appeal. But Respondent invoked the guilty plea to defeat the existence of a 
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meritorious defense. Having done so, Respondent cannot fairly present a one-sided criminal 


snapshot while excluding the limited later context Mr. Concepción seeks leave to place before 


the Court through a proper supplemental-record procedure. Mr. Concepción represents that, after 


he pleaded guilty, he met with the Government and explained that Andrew Smart was aware of, 


authorized, oversaw, and benefitted from disputed transactions; that Ms. Tavarez, a named 


defendant in this civil action, was dismissed from the criminal indictment on October 1, 2025, on 


the eve of her scheduled trial, following further review of new information in the continuing 


investigation; and that sentencing has not occurred because the federal court permitted further 


inquiry into newly identified evidence and loss-related issues. 


The later criminal developments are offered with restraint and only because Respondent placed 


the guilty plea at issue. Mr. Concepción represents that further review of criminal discovery, Mr. 


Smart’s July 29, 2024 deposition testimony, witness information, and subpoenas authorized in 


early March 2026 directed to DiscoverFresh Foods, Inc. and Mr. Smart produced additional 


materials after the plea. Those matters are not offered to ask this Court to decide criminal 


culpability. They are offered only to show why Respondent’s guilty-plea shortcut should be 


rejected or, if considered, why supplementation under Rule 212, SCACR, is necessary before 


Respondent’s collateral narrative is used to defeat a civil due-process claim. Mr. Concepción has 


not been sentenced and recognizes that any statement about the criminal matter must be accurate 


and truthful. The narrower point remains controlling: the guilty plea does not establish that the 


civil default procedure was constitutional, does not establish the civil judgment amount, and does 


not foreclose a meritorious defense or counterclaim if the case is remanded for litigation on the 


merits. 
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Respondent’s use of the criminal case therefore opens the door only to a limited and 


careful response. At the hearing, Mr. Concepción explained that he mentioned the indictment 


because Plaintiff’s counsel presented it as an exhibit, and because the indictment of Ms. Tavarez, 


a named civil defendant, had been dismissed.


dismissal was based on the “evaluation of new information received in the continued 


investigation.” 


received access to additional materials because the government had his cellphone and that 


thousands of pages of text messages remained under review.


Mr. Concepción does not ask this Court to decide the criminal case in this appeal. To the 


contrary, he objects to Respondent’s attempt to use selected criminal-case references as a 


shortcut around the civil procedural record. If Respondent insists on using the guilty plea to 


defeat a meritorious-defense showing, fairness requires the Court either to disregard that 


collateral criminal narrative or allow supplementation under Rule 212, SCACR, so the Court is 


not left with a one-sided and materially incomplete criminal-case snapshot. 


The better approach is narrower. The Court can reverse without resolving any criminal 


update. The civil judgment should be vacated or remanded because, before that judgment was 


entered, unresolved motions and Rule 17(c) concerns existed and were not heard. Respondent’s 


guilty-plea argument is therefore a distraction from the dispositive constitutional chronology. 


V. Respondent’s prejudice and delay arguments do not overcome the court’s acknowledged 


oversight. 


Respondent argues prejudice because the case is old, expenses were incurred, discovery 


occurred, and DiscoverFresh is no longer operating. RIB pp. 25-26. Those facts may matter in an 


ordinary Rule 60(b) balancing analysis. But prejudice from litigating the merits is not the same 


(R. p. 234, lines 10-16). He further stated that the 


(R. p. 214, lines 8-18; R. p. 219, lines 1-4). He also explained that he had only recently 


(R. p. 214, lines 19-25; R. p. 215, lines 1-10). 
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as prejudice sufficient to preserve a judgment entered after a court-recognized failure to hear pre-


judgment motions. 


Nor does Respondent’s assertion that DiscoverFresh is no longer operating, or that additional 


litigation would impose financial strain, supply a legal answer to the procedural defect. RIB pp. 


25-26. The expense of litigating on the merits cannot preserve a final judgment entered after 


unresolved pre-judgment motions and prisoner-protection concerns were left unheard. The Court 


need not weigh collateral financial narratives. The narrower point is enough: prejudice cannot 


convert an unaddressed pre-judgment due-process problem into harmless error. 


Respondent also emphasizes delay. But delay cannot be assigned entirely to Mr. 


Concepción when the court acknowledged that the June 7, 2023 and October 23, 2023 motions 


were filed before final judgment and were not heard. Respondent’s delay argument omits the 


period during which Plaintiff proceeded toward final judgment while the motions remained 


unresolved. The April 21 order and hearing transcript show that the court, not merely Mr. 


Concepción, identified an unaddressed procedural gap. 


Nor did the October 6, 2025 hearing cure the problem. The court stated at the outset that 


it was there for the motions to stay, vacate, and appoint a GAL, and later narrowed the 


proceeding when merits issues arose.


burden has shifted to the prisoner under Rule 60(b) is not equivalent to the pre-judgment hearing 


the court said should have occurred. Respondent’s “cure” theory would permit courts to enter 


judgment first, hear the prisoner later, and then deny relief because judgment already exists. That 


is not a meaningful time and meaningful manner. 


Respondent deserves credit for presenting the strongest possible default narrative. But 


that narrative depends on treating the unanswered stay motions, Rule 17(c) concerns, and 


(R. pp. 205-243). A hearing held after final judgment and after the 
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counsel abandonment as background noise. They are not. They are the case. The judgment 


should be reversed because the order below relied on waiver, delay, and default without giving 


controlling effect to the court’s own findings that the pre-judgment motions were not heard 


before judgment. 


CONCLUSION 


This appeal is about timing, protection, and constitutional regularity. Mr. Concepción 


was an incarcerated civil defendant outside South Carolina. He retained counsel before his 


responsive pleading deadline, but counsel never appeared and, in Respondent’s own words, 


“literally went radio silent at the very beginning.” He then filed motions and notices seeking a 


stay and the ability to defend before the final default judgment was entered. The court later 


recognized that those motions had not been heard and that they should have been heard before 


judgment. 


Respondent’s arguments do not cure that defect. Service does not cure it. Rule 55(b)(1) 


does not cure it. Default-admission principles do not cure it. A later guilty plea does not cure it. 


A post-judgment hearing does not cure it. Rule 17(c), Rule 60(b), and due process required a 


meaningful protective procedure before the court converted default into a multimillion-dollar 


final judgment affecting property rights. 


For these reasons, Appellant respectfully requests that this Court reverse the October 14, 


2025 order, vacate the final default judgment, and remand with instructions that the circuit court 


provide Rule 17(c) protection or an equivalent protective hearing and then adjudicate any request 


for relief from default under the correct legal framework. In the alternative, Appellant requests 


remand for a full Rule 60(b) hearing that accounts for the pre-judgment motions, counsel 
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abandonment, incarceration outside South Carolina, and the court-recognized failure to hear the 


motions before final judgment. 
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