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State of South Carolina)

County of Fairfield)

SAMUEL W. RHODES, JR.,
and PIEDMONT PROMOTIONS,

INC.,

Plaintiffs,

vs .

MARION L. EADON, D/B/A
C&B FABRICATION,

Defendant.

In The Court of

Common Pleas

01-CP-20-334

Deposition of
SAMUEL W. RHODES, JR,

January 22, 2003

Deposition on oral examination of SAMUEL W.

RHODES, JR., reported by Sherrie M. White,

Certified Court Reporter and Notary Public in and

for the State of South Carolina and in accordance

with the South Carolina Rules of Civil Procedure,

at the offices. of McCutchen, Blanton, Rhodes &

Johnson, LLP, 1414 Lady Street, Columbia, South

Carolina, on Tuesday, January 21, 2O03, scheduled

for 10:00 a.m. and commencing at the hour of

10:10a.m..

Gaxber cRepoztina cjeruice
CittifuJ. Cauil c/?ifD.lm
CPoxl Office Box 1234S

Colombia. SoutH Ca\olina 2021 I

(S03) 256-4500
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SAMUEL W. RHODE JR 28

Promotions, Inc.'s documents of leasing of the

signs in question, so that is why I ani asking.

Do you know of any injury that you have suffered

other than your loss of income to Piedmont

Productions for leasing the signs and, of course,

the money they put into buying the signs.and

cleaning up the loss? I have been produced all

of that.

A. Yes, sir, there Is a lot of losses.

Q. I know I have been produced documents •

reflecting cleanup of the signs, original

purchase of the signs,, and documents reflecting

prior rental and, therefore, I imply loss of

future rental on the signs. Is there anything

that doesn't fall in one of those categories that

you are aware of?

A. Yes, sir.

Q. What would that be?

A. Loss of value of real estate..

q. And explain that to me. Explain how

you come up"with. that:as a damage, or how you are

looking .at it .

A. Well, my real estate is not worth what

it was with the signs up.

Q. The same property that we were talking

CcttifuJ Coult c/?LJMJlU%i
<Polt Office Box 1234&

Columbia, Sovlk CaioCinn 2021)
(803)256-4500
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SAMUEL W. RHODL . JR.

A. The middle sign.

Q. And that estimate was for $12,240 to

repair that sign?

.A. Yes, sir.

Q. Did you have any follow-up with Low

Country Signs?

A. I talked to him and Marion. Somehow or

another, I don't know if they were together or

what, because I called C&B or Marion .and this guy

calls me back, and so I don't know if they were.

Q. You don't know if they were together or

Marion was shutting his business down?

A. Marion ended up sending people to.come

fix it.

Q.

A.

Q.

that sign?

A. They came out to fix that sign and they

were supposed to inspect all signs and make sure

there were no problems with any of them. j

Q. Do you remember was it C&B or was it

Low Country?

A. C8B.

Q. They cameout, do you remember what

Did someone come out to fix that sign?

Yes, sir.'

Do you know what repairs were made on

dcdifiiA Cou-d aRipoxUii
CPmt Office Sox iz3tyS

Gol'tunljia, South Ca:otina 202 7/
($03)256-4500
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SAMUEL W. RHOD JR.

they did as far as what repairs, if any, they

made?

A. when I left the location they had the

middle sign hooked up to a crane and they were

supposedly restraightening the sign, and assured

me there was no danger and that they would

inspect all signs and make sure there was no

danger, and everything was fine before they left.

Q. bo you recall approximately when this

was?

That should have been in January of

2001

(DEPOSITION EXHIBIT #6, #7, #8,

§9 MARKED FOR IDENTIFICATION.)

Q. I have got some correspondence to Mr.

Eadon at C&B Fabricators. Exhibit 6 is a

December 29th letter; Exhibit 7 is a December

29th letter but it is different. Exhibit 8 is a

letter from Marion L. Eadon to you dated December

29th, and Exhibit 9 is a January 16th letter to

Mr. Eadon from you dated January 16th. Let me

take a minute and let you look over these.

A. (Deponent reviewing document.) Okay.

Q. Have you had a chance to look over

those letters? Do you recall those letters?

tfyaxbzx cJ\E.fxoxilnq cSexvIclz
Ceitified Couxt cJ\t\io\lc\i
<Po>i Office Box 1234S

Columbia, cSoulk Carolina 202) I
(803)256-4500
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SAMUEL W.. RHOr ', JR.

the interstate, so there are other things that

result that I may not know at this time in the

future.

q. What do you mean? What type of things?

A. Like it may keep me from getting other

signs because of the strained relationship with

the Highway Department.

Q. Have they told you that or you are just

concerned about it?

A. No, I am concerned.

(DEPOSITION EXHIBIT #15 MARKED

FOR IDENTIFICATION.)

Q. . Exhibit number 15 is dated January

23rd, 2001, and according to that letter at this

point in time one of the signs had actually

fallen out onto the road, is that accurate?

A. Yes, sir.

Q. Could you tell me factually — you had

told me someone came out from CSB to try,

apparently failing to repair, but you thought

repairing the sign. Do you know the time frame

between when they did that repair that you saw

and when the sign actually fell?

A. Would you have a calendar? If not, I

can guess.

<f^axfjzx ccf^choxtinq cSzxvicz
Certified Court c^eftorUri
Pal Office Box ,234$

CoLmCia, Soulfi CaroLuia. 2921 I
(803)256-4500
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Q. I won't hold you to it as a firm date,

just what you believe.

A. Two days.

Q. Within two days after they were making

the repairs?

A. Yes, sir, two or three*.

Q. And at that time according to this

letter did they say all the signs needed to be

removed at that time?

A. Yes, sir.

Q. And it cancelled the permits if I am

reading that accurately?

A. That is correct.

Q. Were the signs still up at this time or

had they already been removed, do you recall?

A. We had been told to take them down when

the first one fell in the interstate.

Q. I am going to let you look at this for

a minute because it looks like it may relate, and

I.will get to these and mark them, but those are

dated 1/20, does that appear when probably the

signs were actually moved?

A. 1/20 was probably when the. sign

actually fell.

(DEPOSITION EXHIBIT #16 MARKED

<^axbz.x <J^L\hoxtin.q cSzxuicE.
Certified Court c^Re^orteri.

. <Poit Office Box 12348
Cofwnb'ia, cSoutli CaroCina ZQ2II

(803)256-4500

4 5
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°j?SSwNeRS INSURANCE COMPANY
\y4uto-Oivners Insurance

Life Home Car Business

February 8, 2001
BRANCH CLAIM OFFICE

2000 Center Point Drive. Suite 2200 - P.O. Box 211909
Columbia, SC 29221-6309

(803) 354-902Z FAX (803) 354-9034
Toll Free: (800) 437-0519

CERTIFIED MAIL-RETURN RECEIPT REQTJB8W9UT0-0WNERS.COM

...;•, RESERVATIONOFRIGHTS . >.-.:-

FIRSTCLASS MAIL

C&B Fabrications, Inc. &-Low Country Signs, Inc.
Route 2 Box 825
Manning, S.C. 29102

RE: Claim No:
Insured:

Date Loss:

Claimant:

36-0473-01
C&B Fabrications, Inc. &Low Country Signs, Inc.
01/23/01

Sam Rhodes

Dear Mr. Eadon:

j i -„ Tr, -m*^ thatthe comoanv mav connnue toThis lerter is in regards to the above captioned claim, fa ord to£ reservalion of*#*.
handle this marter. we want you to know that we are prcceedtng under

We are reserve, our rights due to the cover^^^^S^£5£V
we are unsure if an occurrence as dehned by^^^ is found 0n page one of thatyour policy known as Commerc.al General Liaoility Coverage i-orm
form and is as follows: :

• SECTION 1-COVERAGES

COVERAGE A. BODILY INJURY .AND PROPERTY DAMAGE UABILITY

1. Insuring Agreement.

014

Sen-ill',- Our ?r>i:cyhoiderz snd Aii'.nts for ?.5 "mars ~ .-V_/- \J\,—*

ROA-Page 0491



Page Two
Claim No: 36-0473-01

A.

We will pay those suras that the insured becomes legally obligated to
pay as damages because of "bodily injury" or "property damage" to
which this insurance applies. We wilt have the right and duty to defend
any "suit" seeking those damages. We may at our discretion
investigate any "occurrence" and settle any claim or "suit" that may
result But,

(1)

... The. amount we will pay for damages is limited as described in LIMITS OF
'INSURANCE (SECTION HI); and -:•.;.- ::''.• ,

(2)

Our risht and duty to defend end when we have used the
applicable limit of insurance in the payments of judgements or
settlements under coverage A or B medical expenses under
coverage C.

No other oblivion or liability to pay sums or perform acts or services is covered
unless explicitly provided for under SLTPLEMENTARY
PAYMENTS-COVERAGE A .AND B.

(1)

(2)

b.

This insurance applies to "bodily injury" and "property
darnaae" onlv if:

The "bodily injurv" or "property damage- is caused by an
"occurrence" that takes place in the "coverage temtory"; and

The "bodily injurv-" or "property damage" occurs during the
colicv neriod.

c.

Damaaes because oi 'bodily injury" include damage;
clairre'd bv anv oerson or oramu^tion for care, loss or
services or death resulting at icy time rrom the "boaily
lnjur-

015

AG- 005
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Page Three
Claim No: 36-0473-01 . ;;i

The policy also defines key words such as "property damage" and "occurrence". ForConvenience Iwill quote the po.icy definitions as found on page 8through 12 of
the policy form:

"Property damage" means:

a. Physical injury to tangible property, including aU resulting lossofuse ofthat

injury that caused it; or

. • b-Lossofuseoft^gibleproper^ :
" b&med to occur at the time ofthe- "occurrence" ^^cdlL °^^^thenTeaS" accident, including continuous or repeated exposure to substantially the

same seneral harmful conditions.

exclusions:

I. "Property damage" to "your work" arising out of it or any part of it and including in the
"products-completed operations hazard."

This exclusion does not apply if the damaged work or the work out of which the damage
arises was performed on your behalfby asubcontractor,

n, "Propercy damage" to "imparred property" or proper,- that has been physically injured,
arising out of:

1. Adefect, deficiency, inadequacy or dangerous condition in "your product" or
"yourwork"; or

2. Adelay or failure by your or anyone acting on your behalf to perform acontract
or aareement inaccordance with its:errns.

This exclusion does not apply to the loss of use of other*^^™£^
and accidental physical injury to "your product" or "your worK afte. it has be.n p
its intended use.

n. Damages claimed by any loss, cost or ex?er,= incurred by you or others tor the loss of

018

AG- 005

ROA-Page 0493



Page Four
•Claim"No: 36-0473-01

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal
of:

1. "Yourproduct"

2. "Your work"; or

3. "Impaired property"

If such product, work or property is withdrawn or recalled from the market or from use by
^^ow&^}^°^°™ °r SUSPeCt£d *** deflCienCy' madeqU2Cy
ordangerous condition init .. .. , , . \ ••;.->

•Our continued handling of mis matter does not constitute an admission ofany kind ^Je part of
^™Z7No ^ of any company representative while investigating this matter shall be

deny coverage to you or anyone claiming coverage under the policy.

1would be pleased to answer any questions you might have concerning our position as outlined
inthis letter. I look forward to hearing from you soon.

Very truly yours, .

Carl Anders
Claims Representative

CA/es

i) .1 I

AC-. 00*

ROA-Page 0494



STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT

AUTO OWNERS INSURANCE

COMPANY,

PLAINTIFF,

VERSUS

SAMUEL W. RHODES,
MARION L. EADON,
C&B FABRICATIONS, INC.,
PIEDMONT PROMOTIONS, INC.)
LOW COUNTRY SIGNS, INC. :

BEFORE:

)

TRANSCRIPT OF RECORD
02-CP-46J2369

JANUARY 22,2004
YORK, SOUTH CAROLINA

THE HONORABLE S. JACKSONKIMBALL, MASTER IN EQUITY

APPEARANCES:

A. JOHNSTON COX, ESQ.
ATTORNEY FOR PLAINTIFF

HOOVER C. BLANTON, ESQ.
ATTORNEY FOR DEFENDANT RHODES

WILLIAM O. SWEENEY DJ, ESQ.
ATTORNEY FOR DEFENDANTS EADON, C&B FABRICATIONS,
INC., AND LOW COUNTRY SIGNS, INC.

PHYLLIS S. BARRETT

CIRCUIT COURT REPORTER

ROA-Page 0495



6

1 EXPENSE TO BE BORNE BY THE INSURED CONTRACTOR IN ORDER TO SATISFY

2 HIS CUSTOMERS.

3 LOOKING AT THIS SITUATION - AND THERE ARE SOME CASES THAT

4 TALK ABOUT THIS - THE ONE SIGN THAT FELL DOWN AND CAUSED DAMAGES

5 TO THE HIGHWAY DEPARTMENT AND WHATNOT, I WOULD CONTEND THAT

6 WOULD BE AN OCCURRENCE BECAUSE IT IS SOMETHING THAT CAUSED

7 . PHYSICAL DAMAGE, ADEFECT THAT CAUSED PHYSICAL DAMAGE TO OTHER

8 PROPERTY. BUT THERE HAS BEEN NO OCCURRENCE—

9 THE COURT: WHAT ALL DID YOU PAY FOR OUT OF, ARISING OUT OF

10 THE FIRST ACCIDENT?

11 MR. COX: WE PAID FOR - AND IBELIEVE THAT'S DM—

12 THE COURT: YES.

13 MR. COX: THE FALLING OF THE SIGN, JUDGE, AND THAT IS IN THE

H AFFIDAVTT OF CARL ANDERS. LET ME SEE ff ICAN FiND THAT. BUT WE

15 PAID- THERE WAS- REMOVING THE SIGN FROM 1-77.

16 . THE COURT: YEAH. DID YOU PAY ANY OF THE SAME ELEMENTS THAT

17 THEYCLAIM— .

18 MR. COX: ALLOFIT.

19 THE COURT: THAT THEY CLAIM THEY'RE DUE IN THIS— '

20 MR. COX: YES SIR.

21 THE COURT: —IN THIS ACTION?

22 MR. COX: YES SIR. IN[FACT, WE PAID ALL OF THE DAMAGES THAT

23 THEY CLALMED IN PARAGRAPH FOUR OF THEIR COMPLAINT.

24 THE COURT: WHEN I SAY. THEY, IMEAN....

^ MR. COX: RHODES AND PIEDMONT.

ROA-Page 0496



AUTO-OWNERS INSURANCE COMPANY
aOtoIovvnersUFE INSURANCE COMPANY
HOME-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANYPROPER-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

August 2, 2001

Piedmont Promotions, Inc.

Attn: Sam Rhodes
P.O. Box4234

Rock Hill, S. C. 29732

%Ax
®

uto-Otvners Insurance
Lite Home Car Business

BRANCH CLAIM OFFICE

2000 Center Point Drive, Suite 2200 * P.O. Box 211S09
Columbia, SC 29221-6909

(803)354-9022 FAX (803) 354-9034
Toll Free: (800)437-0519

WWW.AUTO-OWNERS.COM

RE: Claim No: 36-473-01
Insured: C&B Fabrications, Inc. & Low Country Signs, Inc.
Date Loss: 1-23-01

Dear Mr. Rhodes:

I have received and reviewed some ofthe bills that you sent me as aresult ofthe billboard
falling on 1-7.7. As I explained to you on the phone, we do insure C&BFabrications but
their liability policy does not have coverage for most ofthe expenses that will be incurred
by someone in this loss. We have coverage for resulting damages that this sign has caused
and I have enclosed adraft to you in the amount of$1800.00. This isfor two bills that you
sent me, one for cutting the sign loose from 1-77 and the other for the damage to the fences
from when itfell on them. We will also have coverage for the expenses that the SCDOT
has billed you for.and I have paid that bill directly to them.

Ifyou have any other bills that come in please forward acopy to me and Iwill let you
know ifthey are covered. Please give me adescription for what the bill is for when you
mail it in.

Ifyou have any questions, please feel free to give me acall.

Sincerely,

Carl E. Anders, III
Sr. Claims Representative

CEA/mv

030

a r-\ r\r\or\
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AUTO-OWNERS INSURANCE COMPANY
AUTD-OWNERS LIFE INSURANCE COMPANY
HOME-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY

TUTHERN-OWNERS INSURANCE COMPANY
\y&uto-Owners Insurance

Life Home Car Business

7ki%fk66mthp&®

February 8,2002

BRANCH CLAIM OFFICE

2000 Center Point Drive, Suite 2200 • P.O. Box 211909
Columbia, SC 29221-6909

803-354-9022 FAX 803-354-9034
Toll Free: 800-437-0519

WWW.AUTO-OWNERS.COM

C&B Fabrications, Inc. & Low Country Signs, Inc.
% Marion Eadon

Rt. 2 Box 825

Manning, S. C. 29102

RE:

CERTIFIED MAIL - RETURN RECEIPTREQUESTED

Insured: C&B Fabrications, Inc. &Low Country Signs, Inc.
Claim No: 36-473-01

Date Loss: 1-23-01
Plaintiffs: Samuel WlRhodes, Jr. and Piedmont Promotions, Inc.

Dear Mr. Eadon:

Owners Insurance Company has recently been in receipt of suit papers that were filed
against Marion L. Eadon dba C&BFabrications. The plaintiff in this matter is Samuel W.
Rhodes, Jr. and Piedmont Promotions, Inc. This letter is to let you know that we will be
providing adefense to you in this suit and we will be doing so under areservation of rights.
I have referred this file to Attorney Catharine Griffin in Cdlumbia for her to answer and
defend.. Catharine will be gettingin touch with you.

This letter is to also be asupplemental to the past reservation of rights letter that we have
sent to you. We have paid for what we believe is covered property damage thus far under
your Commercial General Liability Policy. We will be defending presently due to the
claim ofdamage to real property that is alleged in the suit papers. Ifitis determined that
the plaintiffs are entitled to money for the rest of the damages that have not already been
paid, we believe those damages would not be covered under your policy. Ihad previously
outlined the exclusions that we would not cover the actual damage to the signs in my past
reservation of rights letter to you.

EXHIBIT

021

•Serving Our Policyholders and Agents for 85 Years AO- 0011
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^razau-trumers Mrtstuxtriuc

Page Two
Claim No: 36-473-01

Should the claim ofdamage toreal property bedismissed, there isa strong likelihood that
we will no longer be providing adefense to you. Ihave talked with your personal attorney,
Lena Younts, and have given her astatus as to where things are aton this claim.

Ifyou have any further questions about this claim or your policy, feel free to contact me at
the telephonenumberabove.

All rights, terms, conditions and exclusions in your policy are in full force and effect and
are completely reserved.

Sincerely,

Carl E. Anders, III
Sr. Claims Representative

CEAAnv

022

AO-0012
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

andSamdjaW. Rhoc
PjedhioT^RromcHlons, Inc.,
!+. >y -o1 ^r

Plaintiffs,

)
HllRj6 'gT^Oj^T OF COMMON PLEAS

CLEHK.OF EOUflT

) JCdviL,CKfiflON NO.: 01-CP-20-334

V O Jb ^v.

oJ- jP i*" .N.

>f^ L. Eadon, d/b/a C&B
'ation,

Defendants.

NOTICE OF MOTION AND MOTION TO
INTERVENE ON BEHALF OF AUTO-
OWNERS INSURANCE COMPANY

TO: HOOVER C.BLANTON AND CREIGHTON COLEMAN. ATTORNEYS FOR
THE PLAINTIFF AND CATHERINE G. GRIFFIN, ATTORNEY FOR THE
DEFENDANTS:

YOU WILL PLEASE TAKE NOTICE that the undersigned attorney for Auto-

Owners Insurance Company will move before the Presiding Judge of the Sixth

Judicial Circuit at the Fairfield County Courthouse, Winnsboro, South Carolina, as

soon as counsel may be heard, or at such time' and place as may be set by the

Court, for an Order pursuant to S.C.R.C.P. 24(a), allowing Auto-Owners Insurance

Company ("Auto-Owners") to intervene in this action for the sole purpose of

submitting at the trial of this case a special verdict form or a general verdict form

accompanied by answer to interrogatories pursuant to South Carolina Rule of

Civil Procedure 49.

Autr>Owners Insurance Company issued an.insurance policy to the

Defendant with liability coverage for the period of time relevant to this action (the

"Policy). Auto-Owners has filed a declaratory judgment action, entitled, Auto-

Owners Insurance Company v. Samuel W. Rhodes. Piedmont Promotions. Inc. and

EXHIBIT

(o W0™N FEEfc$
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Marion L. Eadon. C&B Fabrications. Inc. and Low Country Signs. Inc.. filed in the

York County Court of Common Pleas, civil action #02-CP-46-2369, requesting that

the Court declare the rights and obligations of Auto-Owners in relation to the claims

made by the Plaintiffs in this action against the DefendarrL Therefore. Auto-Owners

has an interest in the subject of the action. In addition, if Auto-Owners is not

permitted to submit a special verdict form to the jury, the disposition of the action

may impair or impede Auto-Owners' ability to protect is interest in the event that

the jury returns a general verdict against the Defendant. Furthermore, Auto-

Owners interests are not adequately represented by the existing parties. Auto-

Owners is informed and believes such request will not otherwise prejudice the

adjudication of the rights of the original parties to the action since the verdict form is

the only thing effected.

This Motion is based upon the pleadings filed in this case, rules of Court, the

attached special interrogatories and such other matters as may be properly

presented to the Court at the timeof the hearing.

ELLIS, LAWHORNE & SIMS. P.A.

,aUL

Columbia, South Carolina
March 5". 2003

BY:

A.JO

1501

Post

£(STON COX
lin Street, Fifth Floor
ice Box 2285

ColumLia. SouthCarolina 29202
TEL: (803)254-4190

ATTORNEYS FOR AUTO-OWNERS
INSURANCE COMPANY
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STATE OF SOUTH CAROLINA )
n3R o 8 5? £H fWJTHE COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD ' Ein <Wy
CLERK UFfcCUBi

BET TV JO ^r-CKi-lAM
Samuel W. Rhodes. Jr., and ) CIVIL ACTION NO.: 01-CP-20-334
Piedmont Promotions, Inc., )

)
Plaintiffs, ) .A*

) SPECIAL INTERROGATORIES/VEI^DICIo

) F0RM c**>^
Marion L. Eadon. d/b/a C&B) &# ^*\^.

...:..{• jg$"i$&
Defendants. ) ^^^lAllM^iW^

— — • — V6*e oOt f

If the jury finds in favor of the Plaintiffs and awards darfiSpesj mpmy of their claims

against the Defendant, then the jury should make the specific findings setout below as to each

of the Plaintiffs claims:

1. Do you find that the Defendant breached its contract with the Plaintiffs and that such

breachof contract proximately causedthe Plaintiffs' damages? YES or NO (circle one)

If your answer is yes, then in what amount do you find that the Plaintiffs were damaged

as a result of the breach of contract of the Defendant? $

2. Do you find that the Defendant breached an implied warranty of fitness and that such

breach ofwarranty proximately caused the Plaintiffs' damages? YES or NO (circle one)

If your answer isyes, then in what amount do you find that the Plaintiffs were damaged

as a result of the breach of warranty of the Defendant? $

3. Do you find that the signs fabricated, delivered and installed bythe Defendant were ina

defective condition and unreasonably dangerous to persons and property as fabricated

delivered an installed? YES or NO (circle one) If your answer is yes. then in what

amount do you find that the Plaintiffs were damaged as a result of the defective

condition of the signs? $
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4 Do you find that the Defendant fraudulently breached its contract in representing that the

signs had been constructed and erected in conformity with the engineering drawings for

the designs and that such fraudulent breach of contract proximately caused the Plaintiffs'

damages? YES or NO (circle one) If your answer is yes, then in what amount do you

find that the Plaintiffs were damaged as a result of the fraudulent breach ol contract of

the Defendant? $

5. Do you find that the Defendant committed fraud in representing that the signs had been

constructed and erected in conlormity with theengineering drawings for the designs and

that such fraud proximately caused the Plaintiffs' damages? YES or NO (circle one) If

your answer is yes. then in what amount dD you find that the Plaintiffs were damaged as

a result of the fraudcommittedbythe Defendant? $

6. Do you find that the Defendant committed constructive fraud in representing that the

signs had been constructed and erected in conformity with the engineering drawings tor

the designs and that such constructive fraud proximately caused the Plaintiffs'

damages? YES or NO (circle one) If your answer isyes, then in what amount do you

find that the Plaintiffs were damaged as a result of the constructive fraud committed by

the Defendant? $

7. Do you find that the Defendant negligently misrepresented that the signs had been

constructed and erectedin conformity with the engineering drawings for the designsand

that such negligent misrepresentation proximately caused the Plaintiffs' damages? YES

or NO (circle one) If your answer is yes, then in what amount do you find that the

Plaintiffs were damaged as a result of the negligent misrepresentation of theDefendant?

$__ J '

8. Do you find that the Defendant was negligent in failing toexercise duecare in fabricating

the signs in accordance with the engineering drawings for the signs and in tailing to

notify the Plaintiff of the alteration of the signs from the design plans and that such
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negligence proximately caused the Plaintiffs' damages? YES or NO (circle one) If your

answer is yes. then in what amount do you find that the Plaintiffs were damaged as a

result ofthenegligence of theDefendant? $_ .—

9. Do you find that the Defendant breached the implied covenant of good faith and fair

dealing inherent in any contract and that such breach proximately caused the Plaintiffs'

damages? YES or NO (circle one) If your answer is yes. then in what amount do you

find that the Plaintiffs were damaged asa result of the breach of the implied covenant of

good fafth and fair dealing of the Defendant? $ :

TO. Do you find that the Defendant's actions created a nuisance to the Plaintiff and that such

nuisance proximately caused the Plaintiffs'damages? YES or NO (circle one) If your

answer is yes, then in what amount do you find that the Plaintiffs were damaged as a

result ofthe nuisancecreated bythe Defendant? $_

11. Do you find that the Defendant's actions constitute unfair or deceptive acts or practices

within the meaning of S.C. Ann. § 39-5-10 (the South Carolina Unfair Trade Practices

Act) and that the unfair or deceptive acts proximately caused the Plaintiffs' damages?

YES or NO (circle one) If your answer is yes, then in what amount do you find that the

Plaintiffs were damaged as a result of the unfair ordeceptive acts or practices of the

Defendant? $

12. If you awarded the Plaintiff damages under any theory listed above, please inform the

Court what, if any, damages you awarded for the following (The total damages listed

below must match the damages listed above):

(a) Cost of removal of the two signs erected under permits 04-20-426995

$__ ;

(b) Cost of removal and clean up related to the collapse of the sign erected under permit

04-20-426994$ ;

ROA-Page 0504



(c) Loss of revenue from the advertising that the signs would have displayed

$ ;

(d) Refund of purchase price of the three signs $_^ _;

(e) Decrease in value of real property upon which sign that collapsed was erected

$ :

(f) Decrease in value of real propertyupon which the twosigns that were removed were

erected $_ ;

(g) Total Punitive damages, ifany $____ _.

(h) If you awarded punitive damages against the Defendant, under which cause(s) of

action were they awarded and in what amounts?

(1) Fraudulent Breach of Contract $ ___.

(2) Fraud $ .

(3) Constructive Fraud $ .

(4) Negligent Misrepresentation $_

(5) Willful, Reckless Conduct $
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF FAIRFIELD ^R &)8 5* MICTION NO.: 01-CP-20-334
FAIRFIELD COUNTY

Samuel W. Rhodes, Jr., and PiedmorBLE»K) of court
Promotions, Inc., bettv-^o beckham

)
Plaintiff, ) CERTIFICATE OF SERVICE

)
v. . )

)
Marion L. Eadon, d/b/a C&B Fabrication, )

)
Defendants. )

)
)

The undersigned employee of Ellis, Lawhome &Sims, P.A., attorneys for the Defendant,

does hereby certify that service of the attached Notice of Motion and Motion to Intervene on

behalf of Auto-Owners Insurance Company in the above-referenced action was made upon all

counsel of record by placing same in the United States Mail, first class postage prepaid, at the

below listed address clearly indicated on said envelope this the 5 day of March, 2003,
addressed as follows:

Creighton B. Coleman, Esquire
MCCUTCHEN, BLANTON, RHODES

& JOHNSON. LLL
120 Washington Street
Post Office Box 1006

Winrisboro, South Carolina 29180

HooverC. Blanton, Esquire
1414 Lady Street

Post Office Drawer 11209
Columbia, South Carolina 29211-1209

Catharine G. Griffin, Esquire
BAKER, RAVENEL & BENDER

1730 Main Street

Post Office Box 8057
Columbia. South Carolina 29202

lennifer /ukinson
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,v.°^ Ac*

STATE OF SOUTH CAROLINA ^f> ^6 *£ nAlKt^^V% vS/>
™*8 ^^'vl * ^r#££pffOF COMMOH.PL©VS

COUNTY OF FAIRFIELD ^LjA °% vhLj9
*awt ^^*p**?/ TOjKk*o^0'

WB*J'

<?/
»Cil% /

'%?o?'*, &
v. v

Samuel W. Rhodes, Jr., arj
Piedmont Promotions,

CIVIL ACTION NO.: 01-CP-20-334

Marion L. Eadon, d/b/a C&B
Fabrication,

Defendants.

AMENDED NOTICE OF MOTION AND
MOTION TO INTERVENE ON BEHALF

OF AUTO-OWNERS INSURANCE
COMPANY

TO: HOOVER C. BLANTON AND CREIGHTON COLEMAN, ATTORNEYS FOR
THE PLAINTIFF AND CATHARINE G. GRIFFIN, ATTORNEY FOR THE
DEFENDANTS:

YOU WILL PLEASE TAKE NOTICE that the undersigned attorneyfor Auto-

Owners Insurance Company will move before the Presiding Judge of the Sixth

Judicial Circuit at the Fairfield County Courthouse, Wiiinsboro, South Carolina, as

soon as counsel may be heard, or at such time and place as may be set by the

Court, for an Order pursuant to S.C.R.C.P. 24(a) or 24(b), allowing Auto-Owners

Insurance Company ("Auto-Owners") to intervene inthis actionforthe sole purpose

of submitting at the trial ofthiscase a special verdict form or a generalverdict form

accompanied by answer to interrogatories pursuant to South Carolina Rule of

Civil Procedure 49.

Auto-Owners Insurance Company issued an insurance policy to the

Defendant with liability coverage for the period of time relevant to this action (the

"Policy'). Auto-Owners has filed a declaratory judgment action, entitled, Auto-

Owners Insurance Company v. Samuel W. Rhodes. Piedmont Promotions. Inc. and
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Marion L. Eadon. C&B Fabrications. Inc. and Low Country Signs. Inc.. filed in the

York County Court of Common Pleas, civil action #02-CP-46-2369. requesting that

the Court declare the rights and obligations of Auto-Owners in relation to the claims

made by the Plaintiffs in this action against the Defendant. Therefore, Auto-Owners

has an interest in the subject of the action. In addition, if Auto-Owners is not

permitted to submit a special verdict form to the jury, the disposition of the action

may impair or impede Auto-Owners' ability to protect its interest in the event that

the jury returns a general verdict against the Defendant Furthermore, Auto-

Owners interests are not adequately represented by the existing parties. Auto-

Owners is informed and believes such request will not otherwise prejudice the

adjudication of the rights of the original parties to the action since the verdict form is

the only thing effected.

This Motion is based upon the pleadings filed in this case, rules of Court, the

attached special interrogatories and such other matters as may be properly

presented to the Court at the time of the hearing.

ELLIS, LAWHORNE & SIMS, PA

Columbia, South Carolina
April 17,2003

BY:_
A. JOfilNSTONCOX"
1501[Main Street, Fifth Floor
PostCrTice Box 2285

Columbia, South Carolina 29202

TEL: (803)254-4190

ATTORNEYS FOR AUTO-OWNERS

INSURANCE COMPANY
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

Samuel W. Rhodes, Jr., and
Piedmont Promotions, Inc.,

Plaintiffs,

Marion L -Eadon, d/b/a C&B
Fabrication,

Defendants.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO.: 01-CP-20-334

MEMORANDUM IN SUPPORT OF
MOTION TO INTERVENE ON BEHALF

OF AUTO-OWNERS INSURANCE
COMPANY

NOW COMES Auto-Owners Insurance Company (hereinafter "Auto^Owners'')

and submits its Memorandum in Support of Notice of and Motion to Intervene pursuant

to South Carolina Rule of Civil Procedure 24(a) and (b) and shows the Court as follows:

This case involves allegations of faulty workmanship against the Defendants,

who manufactured and installed advertising signs for the Plaintiff. Auto-Owners, the

moving party, is the insurance carrier for the Defendants and is presently defending the

Defendants in this action under reservation of rights. The policy (# 036064416,

attached to Motion) is a commercial general liability policy covering claims against the

defendants for "property damage" resutting from an "occurrence." However, the policy

excludescoverage for, among other things, damage resulting from the Defendants' own

work product; damages claimed for any loss, cost or expense incurred by the

defendants or others for the loss of use, withdrawal, recall, inspection, repair,

replacement, adjustment, removal or disposal of Defendants' product or work; property

damage to impaired property or property that has not been physically injured arising out

EXHIBIT
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of a defect, deficiency, inadequacy or dangerous condition in Defendants' product or

work; and damage expected or intended by the defendants. If a general verdict is

rendered in this case, it will be difficult at a later stage for both Auto-Owners and the

Court to determine what portion of any damages assessed against the defendants are

covered or fall under a policy exclusion. On the other hand, if Auto-Owners is permitted

to intervene for the limited purpose of requesting specific findings after the jury renders

ageneral verdict, the doctrine of judicial economy will be promoted and Auto-Owners'

interest protected.

Discussion

1. Auto-Owners should be permitted to intervene as a matter ofright

Auto-Owners should be allowed to intervene in this action pursuant to Rule 24

(a)(2). Although South Carolina courts have not directly addressed intervention by an

insurance carrier in circumstances similar to this case, our Supreme Court has interpreted

. "the rules to permit liberal intervention particularly where as here, judicial economy will

be promoted by the declaration of the rights of all parties who may be affected."

Berkeley Elec. Co-on.. Inc. v. Town of Mt Pleasant. 302 S.C. 186. 394 S.E.2d 712, 714

(1990). In addition, the Supreme Court has stated that lower courts "must consider the

• pragmatic consequences of adecisionVpermit or deny intervention and avoid setting
up rigid applications of Rule 24(a)(2). Each case will be examined in the context of its

unique facts and circumstances." Id.

Rule 24(a)(2) provides that:

Upon timely application anyone shall be permitted to intervene in an
action- (2) when the applicant claims an interest relating to the property
or transaction which is the subject of the action and he is so situated that
the disposition of the action may as a practical matter impair or impede his
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ability to protect that interest, unless the applicant's interest is adequately
represented by existing parties.

Accordingly, a party moving to intervene under Rule 24 (a)(2) must: (1) establish

timely application; (2) assert an interest relating to the property or transactionwhich is

the subject of the action; (3) demonstrate that it is in a position such that without

intervention, disposition of the action may impair or impede its ability to protect that

interest; and (4) demonstrate that its interest is inadequately represented by other

parties. Jd.

A court must consider the following factors in determining whether a motion to

intervene is timely:

1) the time that has passed since the applicant knew or should have
known of his or her interest in the suit; 2)the reasonfor the delay; 3) the
stage to which the litigation has progressed; and 4) the prejudice the
original parties would suffer from granting intervention and the applicant
would suffer from denying intervention.

jExjDarteRejchjyjj, 310 S.C. 495, 427 S.E.2d 661. 664 (1993). 'The court must

consider all the circumstances in each case, not just to what point the suit has

progressed. The most important consideration in reviewing the decision is whether the

delay prejudiced the parties." Holsey v. Armour &Co.. 743 F.2d 199 (4th Cir. 1984).

I Timeliness is not an issuehere because ofthe limited nature ofAuto-Owners' proposed

involvement in this.case. All Auto-Owners is requesting is that the court submit special

interrogatories to the jury after the verdict, if the verdict is against the Defendants. This

will not require the Plaintiffs to offer any additional evidence to prove their case against

the Defendants. It will not require any party to engage in any additional discovery or

result in any delay of the trial of this case. Therefore, granting intervention will in no

way prejudice any party lo the action.
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As to Auto-Owners' interest in the subject transaction, the Defendants have claimed

Auto-Owners is obligated to indemnify them under their commercial general liability policy for

any amount for which they are found liable to.the Plaintiffs. And. pursuant to the terms ofthe

policy, Auto-Owners' liability for indemnification, ifany, will depend upon which claims the jury

finds that the Defendants are liable to the Plaintiff. (See Policy.) Therefore, the issues

determined in this action may determine the extent that the Defendants claim Auto-Owners is

liable to them for indemnification; consequently, Auto-Owners' financial interest in the rights to

be determined in this action wanant intervention. See Berkeley Elec. Co-op. v. Town of Mt

Pleasant 394 S.E.2d 712. 715(1990).

Clearly, without intervention, the disposition of the action may impair Auto-

Owners' ability to protect its interest. As discussed in Berkeley, a "prospective

intervenor demonstrate that without its intervention, the disposition of the case may

impair or impede its ability to protect its interest. To meet that requirement a party

need not prove that itwould be bound in a res judicata sense by the judgment, only that

it would have difficulty adequately protecting its interests if not allowed to intervene."

Berkeley. 394 S.E.2d at 715. If the jury returns a general verdict without specifying

what the damages are for, Auto-Owners' ability to determine which damages are

covered under its policy may be.destroyed. .

Furthermore, Auto-Owners' ^interests are not adequately being represented by

any other party to the action. As noted in Berkeley, the burden ofshowing that its asserted

interests are not represented by anyother party, is "minimal," and the party need only showthat

the representation of its. interests "'may be™ inadequate. ]d. Clearty, no other party to this

action has any interest in requesting the jury specify ihe damages awarded in this case.

Therefore. Auto-Owners meets allof the requirements for intervention as of right and should be

allowed to intervene.
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II. Permissive Joinder under Rule 24(b)(2)

If the Court finds that Auto-Owners is not permitted to intervene as a matter ofright the

Court should allow permissive joinder under Rule 24(b)(2). Rule 24(b) states that a party is

entitled to intervene when the moving party's claim or defense and the main action have a

question of law or fact in common. See, South Carolina Tax Comm'n v. Union County

Treasurer. 368 S.E.2d 72, 75 (S.C. Ct App. 1988); S.C.R.C.P. 24(b)(2). Permissive

intervention is wholly discretionary and a trial courts ruling would be reversed only for anabuse

of discretion. Rule 24(b) is based upon the same theory as permissive joinder of parties -

including all parties with common questions of law or fact in the same action promotes judicial "

economy. |d.

The case at bar is typical of the type of case for which the permissive intervention rule

was designed. See. Knapp v. Hankins. 106 F.Supp. 43 (D.C. III. 1952) (courts have allowed

Insurance companies to intervene in cases where they might otherwise have brought a

subsequent declaratory judgment action to determine their liability). Rule 24(b) was designed

for the situation where "the prospective intervener might institute or be called uponto defend a

separate proceeding that would substantially duplicate the one in-question." South Carolina Tax

Comm'n. 368 S.E.2d at 75-76.

Here, the court should allow Auto-Owners to intervene because the same factual issue

'being determined bythe jury - the amount ofmonetary loss sustained for each type of damage

claimed - is at issue in both the present action between the Plaintiff and the Defendants.- and

the declaratory judgment action between the Defendants and Auto-Owners.

Furthermore. Rule 24(b) provides that the Court should consider whether the

intervention ofAuto-Owners would "unduly delay or prejudice the adjudication of the rights of

the original parties." See. S.C.R.C.P. 24(b). Here, intervention will cause no delay and no

prejudice. First, no additional discovery would be required because the Plaintiff must prove

each element of anyclaim as towhich thejury awards damages, and the special interrogatories

\ . ' -
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will be consistent with the proof required of the Plaintiff. There will be no prejudice to the

existing parties because intervention would have no effect on the pending action until after the

jury reaches a verdict. _

Allowing Auto-Owners to intervene will not cause a delay in this action or prejudice the

original parties, and it would further the interests ofjudicial economy by reducing and possibly

eliminating the issues to bedetermined by a jury in thedeclaratory judgment action. Therefore,

the Courtshould grantAuto-Owners' motion to intervene, and Auto-Owners should be added as

a defendant inthisaction for the limited purpose of submitting a special verdict form andspecial

intenogatories to the jury.

Columbia South Carolina

7-n •2003

ELLIS, LAWHQRNE &SIMS, P.A.

BY:

A. JOHNSTON COX

1501 Njain Street, Fifth Floor
Post Office Box 2285

Columbia, South Carolina 29202
TEL: (803)254-4190

ATTORNEYS FOR AUTO-OWNERS
INSURANCE COMPANY
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STATE OF SOUTH CAROLINA
SECRETARY OF STATE

ARTICLES OF INCORPORATION

FILED
mat 01 ami

M

TlBJslriiiliilUllkli
I

Tnen0rnetf.heprBpo3ed«n>on*i«»..U^^
1.

The MW «**»> °«*» <* •» co,PoraU,,n*B*1SB

"mPr™
flftrtW*«_

Count)

and In. W«M retfswd eoen. el sudi «»€»» b: IMmJJ^^

,fed), consert lo the appoWmem as registered age* of ft. an>or0«i»u/^*^p

shares aurtwxIXBd Is jaa
„. ,, TnBcorpc,Blto..»a^«l^.ol«U8rnD»»»««»»^ssol*Wer

~. _io,»«« Authorised No. ofEh*i Class
Class ol Shares

_5G_-

The relatne «tpnh«M end tatatons ol Ihe shares ol
wittana class, areas toUows:

apCo*»

each cores, end of each series

as amended

t976 Sonlh CeroBno Code ofUws, as amended).

6. The nemo. eddrossarrt^nanOToleBrJiinOTPOjBtori

a. £4£&aL_E2&3L
Nuns

ANBtt

* QfUkA i r» i* /..git.T

b. o

CEHTIREDTOBE ATRIHE AND CORRB3T COPY
AS TAKEN FBOM ANDCOMPARED WITH THE

ORIGINALON RLE INTHIS OFFICE

JU:; Cr ? £'J04

Pw/>~—1~4-^_ ^

00-020063CC

6ECRETAHYOF STATEOFSOUTHCAROUNA

)es (oBowb (only oneIsrequired).

ROA-Page 0515



Ntm* of Corporwtton

7. (, f^i in«t welch, en ettomoy licensedto practice inthe Slate of South Carolina, certifythaithe
corporation, to whose ertictea ol tncorporaJton llrbcertilicBle b attached.hBtccrnrr^^
requirements of Chapter 2, "Tltte 33 ol Ura 1976 South CeroHna Code of Laws, as emended,
relatingto the ertJdes of mcorpofBtkm.

Date Aon 6. amp

Signature

fira iOMdhJQkJb^
1|po or Pittil Name

PQBtwtM

Mnnntng. gpyft Carolfp?

Tidcphono NunibQt

faasrasjTfiofflfi

Tvocsp&s m On hbtr, bid onotnsl&nd enter o £jpBCDtBCQjQ&l(vBCcncnfMl copy, nus) to Bsd.

if tba cpacp tn thb tutiit a btsufnrisoi p*»mn isxjt atfdEkml shoots uftUntnp 3 fufunKtco EdBto jrjpfTjp/tss pxjpf^rti
tn Me town.

EndDBB th» tetr of S135.DDpayable tn iho Bcoc£3yol Sfata

IMS FORMMUSTBE ACCOfcPAMEO0¥ THE ANNUAL REPORT (SEE SECTION 12-102DOPTHE 167GSOUTH
CAROUMACCDE Of LAW31

Robjmto: Sccrottfy of State
PABoztlSSO
Crtumba.SC 29711

MQTjfc

THE FiLMG OF TWS OOCUttENl OOES NOT, tM AMD OF ITSELF, PROVIDE AN EXCLUSIVE RIGHT TO USE THIS
CORPORATE HfrMEOHO^\HCOUNECtVMVnntPNYPnOnJCrQHSarAC^ USEOFANAMEASATlfVttlEMARKOR
SGPVTCE MARK WILL REOUOTE FURTHER CttAAAKCE AND REGISTRATION AND BE AFFECTED BY PRTOR UK Of THE
MARK. FOR MORE INFORMATION. CONTACT TIE TRADEMARKS OIVtStON OF THE SECRETART OF SIATCS OFFICE AT
(803) TM-251\,

Scooter of Sbto, Jarwwf tM9

ROA-Page 0516



12/29/2000 12:59 BB3<17' 54

Friday. December 29,2000

Piedmont Promotions

Attn: Mr. Samuel Rhodes
P.O. Box 4234
Rock Hill, SC 20732

CSB FABRICATION

Marlon L. Eadon
P.O. Drawer H

Manning, SC 29102
(803)473.5808

Dear Sam:

As you wellknow, C&B Fabricators went outofbusinessApril 03,2000. Iwas trying to get
Tracy Benenholey to look at the sign and repairit

Checking back, .all of you fellows in the sign business took advantage of me not knowing enough
about the business. Everyone in the sign business said that after 60 feet that the charge should
have been one hundred dollars ($100.00) per foot. We undertnd this sign by $22,0D0.00, plus I
lost $35,000.00 on the entire project.

i arn willingto do what tl takes to correctthe repairs on the leaning structure. If you swill rent the
crane.

If this is not satisfactory, let me know. A law suit is a waste of time due to the fact that CAB
Fabricators went out of business in April and does not have any assets.

Please advise.

ry^a^r_^ £xLs~-~.
Marion Eadon
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Charles E. Baker •
D. Cravens Ravenel

Jay Bender
S. Markby Stubbs
Catharine Gakbbe Griffin
Wtu.tam Pearce Davis
Susan Drake DuBose
KlRBY D. SHEALY III
Elizabeth M. Dalzell

Holly L. Palmer

I5AKER, KAVENEL <X SENDER, L.LiP.
ATTORNEYS AND COUNSELORS AT LAW :

1730 MAIN STREET • POST OFFICE BOX 8057

COLUMBIA. SOUTH CAROLINA 29202

March 4, 2002

TELEPHONE

803/799-9091

TELECOPIER

803/779-3423

Creighton B. Coleman, Esquire
P.O. Box 1006

Winnsboro, SC 29180

Hoover C. Blanton, Esquire
P. O. Drawer 11209

Columbia, SC 29211-1209

Re: Insured:. C&B Fabrications, Inc. and Low Country Signs, Inc.
Claim No. 36-473-01

Date of Loss: 1-23-01

Plaintiffs: Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc.
Our File No. 8852.125

Gentlemen:

I have entered an appearance on behalfof Marion Eadon in the above-referenced
case. It is my understanding that the corporate entity with whom your client was doing
business was C&B Fabricators, Inc. Theywere incorporated on September 23,1998. 1ask
that you please dismiss Marion Eadon as a defendant in this case and substitute C&B
Fabricators, Inc.

I look forward to hearing from you regarding this matter.

CGG/tkt
cc: Mr. Carl Anders

Mr. Marion Eadon

Catharine Garbee Griffin

A REGISTERED LIMITED LIABILITY PARTNERSHIP

EXHIBIT

II
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Of

STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

SamuelW. Rhodes,Jr., and
Piedmont Promotions, Inc.,

Plaintiffs,

-vs-

Marion L. Eadon, d/b/a C&B
Fabrication,

Defendant.

'•/' / .0 c/

m THE COURTOF COMMON PLEAS
C/ANo:01-CP-20-334

ANSWER TOTHEFIRST AMENDED
COMPLAINT
(JURY TRIAL DEMANDED)

Defendant,, Marion L. Eadon, improperly identified as Marion L. Eadon d/b/a C&B

Fabrication, answersthe first amended complaint of the plaintiff asfollows:

vnv a KTRST DEFENSE

1. Denies each and every allegation of the foist amended complaint not herein

specifically admitted, qualified or explained.

2. Admits, upon information and belief, the allegations ofparagraph one (1) ofthe first

amended complaint.

3. Admits that Marion Eadon is acitizen and resident ofSouth Carolina, but denies the

remaining allegations ofparagraph two (2) of the first amended complaint.
4. Does not have sufficient information to form abeliefas to the truth ofthe allegations

ofparagxaph three (3) of the first amended complaint, and therefore denies the same and demands

strict proof thereof.

5. Does not have sufficient information to form abeliefas to the truth of the allegations

ofparagraphs-four (4), five (5) and six (6) of the first amended complaint, and therefore denies the
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same and demands strict proofthereof. ,

6. Denies the allegations of paragraph seven (7) ofthe first amended complaint and

further alleges that Eadon individually did not make the proposal to Rhodes, but C&B Fabricators,

• Inc.submitted a proposal toRhodes.

7. Denies the allegations of paragraph eight (8) of the first amended complaint as it

relates to Marion Eadon.

8. Denies the allegations ofparagraph nine (9) of the first amended complaint.

9. Denies the allegations ofparagraph ten (10) ofthe first amended complaint as it

relates to Marion Eadon.

10. Does not have sufficient information to form abeliefas to the truth ofthe allegations

of paragraphs eleven (11), twelve (12), thirteen (13), fourteen (14), fifteen (15), sixteen (16),

seventeen (17), eighteen (18), subparts (a) through (g), nineteen (19) ofthe first amended complaint,
A

'[/ and therefore denies the same and demands strict proof thereof.

11. Denies the allegations ofparagraph twenty (20), subparts (a) through (e), ofthe first

amended complaint. -

12. Realleges and reasserts its responsesto paragraphsone (1) through twenty (20) ofthe

first amended complaint in response lo paragraph twenty-one (21) of the first amended complaint

as if fully reiterated herein verbatim.

13. Denies the allegations ofparagraphs twenty-two (22), twenty-three (23), and twenty-

four (24) of the first amended complaint.

14. Realleges and reasserts its responses to paragraphs one (L) through twenty-four (24)

of the first amended complaint in response to paragraph twenty-five (25) of the first amended

2
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complaint as if fully reiterated herein verbatim.
. \

15. Deniestheallegations ofparagraphs twenty-six (26),twenty-seven(27) andtwenty-

eight (28) of the first amended complaint.

16. Reallegesandreasserts itsresponses to paragraphs one(1) through twenty-eight(28)

of the first amended complaint in response to paragraph twenty-nine (29) of the first amended

complaint as if fully reiterated herein verbatim.

17. Denies the allegations of paragraphs thirty (30), thirty-one (31), thirty-two (32),

thirty-three (33), thirty-four (34) and thirty-five (35) of the first amended complaint.

18. Realleges and reasserts its responses to paragraphs one (1) through thirty-five (35)

of the first amended complaint in response to paragraph thirty-six (36) of the first amended

U)} complaint as iffully reiterated herein verbatim:

) 19. Denies the allegations ofparagraph thirty-seven (37) ofthe first amended complaint.

20. Does not have sufficient information to form a beliefas to the truth ofthe allegations

ofparagraph thirty-eight (38) ofthe first amended complaint, and therefore denies the same and

demands strict proof thereof.

21. Denies the allegations ofparagraph thirty-nine (39) ofthe first amended complaint.

22. Realleges and reasserts its responses to paragraphs one (1) through thirty^nine (39)

ofthe fiTst amended complaint in response to paragraphforty (40) ofthe first amended complaint

as if fully reiterated herein verbatim.

23. Denies the allegations of paragraphs forty-one (41) and forty-two (42) ofthe first

amended complaint.

24. Realleges and reasserts its responses to paragraphs one (1) through forty-two (42) of

3

\
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the first amended complaint inresponse to paragraph forty-three (43) ofthe first amended complaint

as.if fully reiterated herein verbatim.

; 25. Denies the allegations of paragraphs forty-four (44) and forty-five (45) ofthe first

amended complaint.

26. Realleges and reasserts its responses to paragraphs one (1) through forty-five (45) of

the first amended complaint in response to paragraph forty-six (46) ofthe first amended complaint

as if fully reiterated hereinverbatim.

27. Denies the allegations ofparagraphs forty-seven (47) and forty-eight (48) ofthe first

amended complaint.

28. Realleges and reasserts its responses to paragraphs one (1) through forty-eight (48)

of the first amended complaint in response to paragraph forty-nine (49) of the first amended

complaint as if fully reiterated herein verbatim.I
\
\^y 29. Denies the allegations ofparagraphs fifty (50) and fifty-one (51) ofthe first amended

complaint.

30. Realleges and reasserts its responses to paragraphs one (1) through fifty-one (51) of

the first amended complaint in response to paragraph fifty-two (52) ofthe first amended complaint

as if fully reiterated herein verbatim.

31. Denies the allegations ofparagraphs fifty-three (53) and fifty-four (54) ofthe first

amended complaint.

32. Realleges and reasserts its responses to paragraphs one (1) through fifty-four (54) of
i

the first amended complaint in response to paragraph fifty-five (55) ofthe first amended complaint

as if fully reiterated herein verbatim.

4
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f

33. Denies the allegations ofparagraphs fifty-six (56), fifty-seven (57) and fifty-eight
\

(58) ofthe first amended complaint.

: 34. Realleges and reasserts its responses to paragraphs one (1) through fifty-eight (58)

of the first amended complaint in response to paragraph fifty-nine (59) of the first amended

complamt as if fully reiterated herein verbatim.

35. Denies the allegations ofparagraphs sixty (60), sixty-one (61) and sixty-two (62) of

the first amended complaint.

FOR A.SECOND DEFENSE TO THE FOURTH. FIFTH, SIXTH,

SFVENTH. EIGHTH. NINTH AND TENTH CAUSES OF ACTION

36. The plaintiffs claim for punitive damages violates both the Fourteenth Amendment

ofthe United States Constitution and Article 1.Section 3ofthe South Carolina Constitution in that

^• the jury's unfettered power to award punitive damages in any amount it chooses is wholly devoid
J •
/ ofameaningful standard and is inconsistent with due process guarantees.

\ fob ATHTRD DF.FF.NSE TO THF FOTIRTH. FIFTH. SIXTH,
SFVKNTH. EIGHTH. NINTH AND TENTH PAT ISFS OF ACTION

37. That plaintiffs claim for punitive damages violates the Fifth, Sixth and Fourteenth

Amendment of the United States Constitution and ArticleVl, Section 3of the South Carolina

Constitution for even if it could be argued that astandard governing the imposition of punitive

damages exists, this standard is void for vagueness.

vnft AFOITRTH DEFENSE TOTHF. FOURTH. FIFTH. SIXTH,

SEVENTH. EIGHTH. NINTH AND TENTH CAUSRS OF ACTION

38. That the plaintiffs claim for punitive damages violates the equal protection clause

5
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oftheFourteenth Amendment oftheUnited States Constitution and Article 1,Section 3ofthe South
\

Carolina Constitution in that the amount ofpunitive damages is based upon the wealth ofthe

defendant. r

FOR A FIFTH DEFENSE TO THE FOURTH. FIFTH. SIXTH.

SEVENTH.EIGHTH. NINTH AND TENTH CAUSES OF ACTION

39. That the plaintiffs claim for punitive damages violated the Federal doctrine of

separation ofpowers and Article 1, Section 8, ofthe South Carolina Constitution for the reason that

punitive damages are acreation ofthe judicial branch ofgovernment which invades the province of

the legislative branch of government.

FOR A SIXTH DEFENSE TO THE

SEVENTH AND EIGHTH CAUSES OF ACTION.

40. The negligence, recklessness, willfulness and wantonness ofthePlaintiff, combining

IX and concurring with this Defendant, ifany, and the same is denied, was adirect and proximate cause

I ofthePlaintiffs injuries and damages and without which the same would nothave occurred, and was

greater in proportion to that ofthe Defendant, ifany, and same is denied, and, therefore, the Plaintiff

may not recover from this Defendant for any of their alleged injuries or damages complained ofin

the. first amended complaint. This Defendant^ therefore, expressly pleads the contributory and

comparative negligence, recklessness, willfulness and wantonness of the Plaintiff as a bar to any

recovery against this Defendant..

As an alternative, this Defendant is entitled to a reduction ofdamages based upon the.

percentage ofthe Plaintiffs negligence, recklessness, willfulness and wantonness.
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FOR A SEVENTH DEFENSE TO THE FOURTH. FIFTH. SIXTH.

SEVENTH. EIGHTH. NINTH AND TENTH CAUSES OF ACTION

; 41. Plaintiff has failedto set forthsufficientfactsto constitutea causeofaction for strict

••' liability, fraudulent breach ofcontract, fraud, constructive fraud, bad faith, nuisance and unfair trade

. practices.

FOR AN EIGHTH DEFENSE TO ALL CAUSES OF ACTION

42. The plaintiff has failed to set forth sufficient facts to constitute a cause of action

against this defendant.

FOR A NINTH DEFENSE

43. Plaintiffhas failed to mitigate his damages.

FOR A TENTH DEFENSE TO ALL CAT ISES OF ACTION .

44. Theeconomic loss rule bars the plaintiff's action because theplaintiffdidnotsuffer

any injury to his person or property.

FOR AN ELEVENTH DEFENSETO THE TENTH CAUSE OF ACTION

45. The plaintiff does not have standing to bring acause ofaction for nuisance.

FOR A TWELFTH DEFENSE TO THE TENTH CAUSE OF ACTION

46. The plaintiff has failed to allege that defendant unreasonably interfered with his

property, and that the interference ispotentially recurring.

FOR A THIRTEENTH DEFENSETO THE ELEVENTH CAUSE OF ACTION

47: Plaintiffs private contract with C&B Fabricators, Inc. does not affect the public

interest, and, therefore, the cause ofaction for Unfair Trade practices should be dismissed.

FOR A FOURTEENTH DEFENSE TO ALL CAUSES OF ACTION

48. Defendant pleads collateral estoppel as acomplete defense inthis matter because the
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issues raised by the plaintiffs have been litigated and directly determined in an administrative

proceeding and the matter or facts directly in issue were necessary to support the first judgment.

Therefore, the plaintiffs arebarred by thedoctrine ofcollateral estoppel in relitigating these issues.

FOR A FIFTEENTH DEFENSE TO ALL CAUSES OF ACTION

49. Defendant pleads affirmatively that theplaintiffs' business wasashamand, thus,any

business loss claimed by the plaintiffswould be solely as a result of a sham operation and not

recoverable because it requires that the court enforce an illegal contract.

FOR A SIXTEENTH DEFENSE TO ALL CAUSES OF ACTION

50. Defendant pleads fraud as an affirmative defease in light ofthe sham business ofthe

plaintiffs.

FOR A SEVENTEENTH DEFENSE TO ALL CAUSES OF ACTION

51. Defendant pleads the illegality of the conduct of the plaintiff in obtaining the

billboard permits as a complete bar to any cause of action.

FOR AN EIGHTEENTH DEFENSE

52. Defendant pleads estoppel as a complete defense.

WHEREFORE,having fully answered thefirst amended complaint, defendantspray for the

dismissalofsame; costs and such other and furtherreliefas thisCpurTdeems just and proper.

n"'" V
Catharine G. G&fiui
Baker, Ravenel & Bender, LLP.
P. 0. Box 8057

Columbia, South Carolina 29202

(803)799-9091
Attorneys for Defendant

Columbia, South Carolina

July jk 2003
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CERTIFICATE OF MAILING

I,TeresaK.Todd, Legal Assistant to Catharine Garbee Griffin, ofBaker, Ravenel &Bender,

LLP, do hereby certify that I have served the following with the foregoing Answer to the First

Amended Complaint by depositing same in the United States mail, postage prepaid to the the

attorneys at the following addresses:

Columbia, South Carolina

July. 16, 2003 ......

Creighton B. Coleman, Esquire
P.O: Box 1006.

Winnsboro.SC 29180

Hoover C. Blanton, Esquire
-P.O. Drawer 11209

Columbia, SC 29211-1209

t,wxxj \< AoOv
Teresa K. Todd
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LOW-R^NTRY SIGN FABRICATION INC

©4O.0 D4-21 ^S/
~ M• •—"*•" *pV!^"^ *wvgi\/vt.v5. u-1 Zt O-l" Q51 j|!l g-l J -5 y^EpSlMa^ltS^i/^sj1PAY TO THE

1OSIS ^000001.13 31/
yMA^

-440.19
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**f~*M^~*-rf ^^A^-^^V^^-M^VMih-^rttt

C & B FABRICATION D/B/A . -- -"i.
_i nun rniiMTRY SIGN FABRICATION INC ?

05.16. ,.

!

$!«4ftH,7^-

JJLrV -fa + **/jLfflC sBS~~._i.

m
-..'•—(;>:^; •J^;rK:.-,.i£rT: '• Vi-^'^T'

/ 05It U'ODDDOl.Bi. E2/ •

^riMiy^.1^^VJ>-'^^;M^V«>><vW>lm^riuu--..u.ij, liuj i-^^-^^kuh-i, . ^.^.^.t..^-^

C&B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

"mo_qrB-02^/,M/2J/D0NX 1Bi2?
'»• ' ' • /"" S35B.53 CCrfm,

^•.-•WWll^L II . SY^T...-

C & B FABRICATION D/B/ALOW.rni.«Tnv.«5,«MlpABR,CATJON |MC

0517

B7-CBT532

DOLLARS B ~~^*;"!"

.llzr^QL^QP
-7T———-.r • Qiia^^Q2Lfi>Ll^____j $3"^6~2Jo'. OWJEK

NJ
nor<M.a

IWIG.Sl

013B ddo;

*^W<G.SOUfHCARQLg<Ag9ic

e.aOB O22H4/21/OOKX 16=28 T
DOUARsSs

$490.20 .CCois,

;, osibVJe,/ 0O00Oi,SD 20/

.-«=*:-••

00020
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C&B FABRICATION D/B/A
XOWCOUNTRY SIGN.FABRICATION INC

')£'jbL ^ ._•'•• ... .>/'".
0519

iNt>Mnunu.»wMo7lUi
IMlEfiH^ -•• ~°MJOZ J02 0221.04/24/OONX 15=08 T

FDTt

tlCAROUW»tIS

"p* ? FABRICATION D/B/A
WW/COUWRY SIGN FABRICATION INC

LAi

,N

Ca B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

LPJL

052& .vooDOL.qaisa/

*"B HATDOMJU.

%JMNNDfli SOUTH CAROUW 2MM

DOlLARsRt

05
to^_.

0520

0 5 20 VOPQOOI.B15&/.

E24iApi^oo
0525

E7-6&TS3Z

S^B^I.'Yd-

:>—J0 0.21
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SCiBgMMff»H.ii *.--' mw J j-t-yiy , ^.,-^1,^,

C & B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

• , '' / ' ' ":"'
ESEBBF V ftp ^ £
s3l^u-^Un ^AftJJAi«A AiUJf.-/h« W^fW

0529

i*c

pouAnsr3?~''^7

UAMNB^ SOUTH CAROUHA 29KQ

IWj # tooi^aiiou^^ Cr-^i «rio^n

i..nrit-i/f-m -i »
/05 ?S U/ODOQ33I3&5S/

l-^Tf'-'U M m.nm^n^-1.

f|+.-lW-|*.l/^ LLIU„..ll.,tJV^^^JH«^yi^^-^¥M)J.'-i;^ J 1.^-^'^J.'J-X-^^^IA^^C^V L^^J^^V.^,^—IW.Uf|.

C&B FABRICATION D/B/A
LOW COUNTBY SIGN FABRICATION MC

MANNjNO. SOUTH CAflbuMfcZ

0428 0002 102 D221 04/27/00 11*26

D21461B5D1 $1,550.00 ,CCOUH

0532
.67-66^32

M&'(Ms- w
0 5-3 2 8/00001 5 5000/

...j^yw.W-i^w^^^J^nri i.'nr^f!'...*T.'̂ vuAiv4

w-^wwwTc^T^nojMgb^V^a ^-^?r-w=: ....-.»..u»^

. e & B FABRICATIOKD/p/A
i nw rni INTOY SIGN'FABRICATION INC "^

0535:
67-66/W2

Nl. _.
•ntoMHWMM PWI» <!*• 0^jsnlCMgn

MA^INaSOUTTICMlOUNAZTtCtt j

FOR ' n ^ •

^ r>M i

0333 0002 80S 0222 04/23/00 12=30 T
1 JSOO.OO CCOUN-

vMd^M.i.^ . .
0 5 3 5VJE./00000 50000/

•, it,k •. ^/yw... .iT.-.-an^=rgy

-*•-••'.:•'--V-^i^.i^'i.'

:t •/".-**•»••

00022
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r
"•'=-' ""^*"-' -* >

C&B FABRICATION D/B/A
.iniw-nniiuxnv. emu FABRICATION INC

053

32£§n

>TP^.

34 0002.

U»J>ro4G,COirrHCAR04-H»2S I

4M^-MrWtW H^„A4^-U,iLJr4--H- =a3/.niir—~n'L-
04/ 12=30 T

3358.53

Nt ^L iXv
6/00000 3 56 5 3/

'- iJUJUWMJUl HiJ.lllli.Jj J ,.ii.,ii.»i.i^r,w=

>1»:

C & B FABRICATrON-D/B/A
LOW COUNTRY SIGN FABRICATION INC

N.
waim.iiwii

MAWmE_SOUTH

.•.^.-.^..^H...^..^Jf^.,

.0323.0002.

CWOUUS.

04/28700 12=29 T
$588.77 .QCOUH

|O53«0&/.•'ooooo 5aa 77/

'^««»" •••-"—'"'•' ""»*-» * » J^...l..» u --'—-I.-. I

C & B FABRICATION D/B/A !
LOW COUNTRY SIGN FABRICATION INC

0542

j^Nl i&l03 OOOf! 085 D232>04/28/00 1Q=54
$461.58 2EI

idiLL'X

.' 05U2 lt/000OOUE,l-5E/
g-CSiialTT".1' • IWJy

00023
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'--—|u-^^^

r
~vr.^osjTVMfr-f^ - •^wj^gggaa0'

^%X^a^AR.CAT.ON ,NC ^ 2S-teO^ "*

&_
j. $h44LVLJ

* <X\

Tvjirj^ffi^k 0331- nmw.aOB 0222 00331-

Rcmmmn

MANNNG.SOUTHCAROL04A 29103

04/2B/DO 12=30 T
$441.87 CCOUH,

^ye^-n^i.*-...^* •re°*«^-^r'f3^jW~-»5££33e££5^

C & B FABRICATION D/B/A
LOW COUNTRY SIGN.FABRICATION INC

Ke^- AukfHoVh

N

Wu\5Ali0aA. ,
05U 3 .(A/OODOOLA IB 7/

Mfs^rfrf-^^Mlfl ^•j-.m^wgJ

.Tft-fVoQ

0547
E7-eers32

Dou-Aig ta a;ar

(MNTtlNQ. SOUTH GAROUNA 23*

000>_eOB 022E 04/2B/GO 12=30 T
5195.81 CCOUH .

jcUxl .f\0r.iK.i^*Aa"vJ!~J.

ACCOUNT NAME

DESCRIPTION

, (ldbdqj.u!

05U.7 Vk/O0OOOLR5B 1/
y „ y....»..v|l.A^t

m&fe km

QasvUA&— P^Liryv^
APPROVED BYPKEr'ARED BY

0147 0002 098 0253^04/25/00 09= 46
"120^mt.iob'Qbii

.Af.miKTWWM(

& 21/000 2000000/

0 0 0 24
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C&B FABRICATION D/B/A
""^"FABRICATION INC

0501

_i $."soToor~
DOLLAHsBp^V

fcttNKMG. SOUTHCAKOUHfl. zwfja

ro» UJkbfc/v. fihrnft Aff^^

. 05CU 0 /0000001.000/
*,-SHMvi.Jimui...FJ i hi|_....j ^ . n..i|U,

.LOWCOUNTRYS^^^tet^1iRp 0650 0395*13 0521

: — I $ ^S. ^'sT

MANNING. SOUTH CABOUNA SWOJ

DOLLARS tO J~-_^~

A0 52(l /0O0ODL. 3 36 5/

A.-.'-^v.-^i:<V..

0 0-0 2 7
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aa^iwL^ir-* »ui,mwi.|itt^-t>"«i'm».i'mh |n"- — -1 -"r t •••WiTh*" •-'•tiruiri

^-0,5/OX./ 2000 OOOOJ^; W4£*<
^ninc '̂ ^00^:.Chg,oe'0 ££&%

2H-Mpr-0O
~C'«"B FABRICATION O/B/A
LOW COUNTRY SIGN FABRICATION

tS^W-vI^J lfj#\G5-0?-00 Q724 -Sofefl l^^ ._3*<VJ

N!
UWNIN0. SOOTH CWOUNA25I02

-"—-•_•--;..-._ "t- QSElUVOODOO BUB3»./
\3Uflw.-\fl^/l

•)U-u,.l ^ w..^u..n. m...m!H

^^S^SS^^gatt& &* l <m 0524

^Li=^^ ,$..^)^:cx)

NJ
MAKNWCLSOUTH CAROUHA29K8

torsossosa.(, ^ qos3fcat8

C&B FABRICATION D/B/A
LOW.C0UNTRYSIGN FABRICATION INC

\&M ai^v
0 5 2LVJ /OOCJOEDE.700/

•3149 OS-Ql ^air3to7ff>''fi>€€>7 s-a

_g ^fOinoey •| $ 5O.2_0
^%sj

Mi

lis:

?
MANNING, SOUTH CAflOUNA 29102

•^CyM-C^fVrSS^ -.£

IXB.LAKS Hr?L~"

0 5 r? 5U/D00D00 50 r?0/

00028
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,-*..* _^...^u^>.^;M^?j^^CTjT.i.~>..v^.^m^..i>»^ ti...i>ji...i.i * an.Tj-n^rjy-jj,^ii^i^^.v.—«.im w •i^.^M^siQcyjcTus;

C&B FABRICATION D/B/A
LOW.CnilMTnv_ciRM FABRICATION INC

N
MANNING* SOUTH CAHOUHA29ta

•o.^LVwl.'fjfjril

.2C-/Qp^0ft
0527

J $'K.Sb
sBs-

v3iQjh-'b>v
05 2 7 M/00OD0 1125O/

=i rv-w •% t7T-?<—^f.Vi -• •«L,.A.lTi...J{|lrTSi

•1.1 n....iim.j..., j .t.i.iim^n

C & B FABRICATION D/B/A
LOW COUNTRY.SIGN.FABRICATION INC

tvdlT Atyy^L ^ H-S/71

Nl
MANrflNB. SOUTH OAlrOUMA Z91K2

C&B FABRICATION D/B/A
LOW_COUNTRY_SIGN FABRICATION INC

-•..^.i"^!*.^^....^.1.^^.-

0528

J $ 1/iHS

0 5EB V..'bOD0OO&cJL,5/

0530 a
67-«£/S32

""'TiVoJVturv Ca^ I
A.M^wfl^ jjty(fM+n>ln(r

MANNING,SOUT>lCAROLINA 3910?

Jf^^.J^-f ^grv^Xiv^
) 0 5 30 M/DDO00 5W5OO/

Mmi.
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FABRICATION D/B/A
" "IRICATION INC

'-•J..

0531

CT-Car&B

^li^^x^^jftvtfj^^ *?&/< if6~ DOUAKS B •??••'

WINNING. SOUTH CATULMA 29102

i=_

^AQ ,. vfllMi M/.W
; DSi} .4f0000 53IU3 3/

C & B FABRICATION D/B/A
;LOW COUNTRYSIGNFABRICATION INC

OS-03-tOO •Oagy'Ta^.-rlG...x
D2 Ob" _. . . .

0533
rr/-6ar532'

N
ma MjrmoH«a.i

MANNING. SOUTH C^OLOMZSirO

2E

C & B FABRICATION D/B/A
LOWCOUNTRY.SIGN FABRICATION INC

N
MANNING.SOUTH CAhOUNA 29T02

tr.^x"—^5-^gM«B.Ba.

.•'00000 i-7 500/

.2a-flyw-o6

J\&>Mk^
&**. i D53^ ./00000-".a»t2-E/-

00030
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rr'"— *<••*•!!*. EC^ESS

C&B FABRICATION D/B/A
?LOW.COUNTRY.SIGN FABRICATION INC

BM8BP UW, vl(\wh^iLWW

053B
GT4BISa

DOLLARS UJTSSXr-^.

NJ
SOUTH CAROLMA 23HB

j 0 53E,\J/OOOOOE7cJ5r?/
- -fflvr y,™-.—i^"^^^**-^**^

C & B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

N
TrWMtT»Mll.D

CAH0UNA29ta2

C&B FABRICATION D/B/A
LOW.rnnuTny.eicM FABRICATION INC

-ii—"r^n"5*^1"-11-*'" wjuM*miwi«mi«

. ._..._. 3&~fyf-0ft

0540

er-«e(532.

3 03O7. 1305-05-00-03W

^a^-^va/wLgti">qiy, ^ n /1 w
j$^<o.in

•.-.•i.^.:-^..

• .•.;JftJ0'O,-31.
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*--•' 1 *'"•••' <* .j'~*j.r^-'-"-1-. •'—*•'•'

C&B FABRICATION D/B/A
I n\u fr.injTDv.cir-u.c:»nB|CATION INC

05-Q3-00 CUPSF?^

Vbllu^r^gai

0541

AP) 67-66/S3Z

xft^MK&A, (U AHtUfe^ y Si^
^W75T2d23

Nl

s0:

4C»naiJNAZ3l[S

, I 051.1 D/OOOOOL.mi/
- - ^.,.-,..^-.

C & B FABRICATION D/B/A
LOW rniiMTnv cifiM PBBRICATION INC

uMiTki^^
.-za-TV-po

0544
B7-66/532

"^Tunr
$ Ko7.-L)>0

(W^WO,J Ndlv-f, -Hum .4-

^> oSiii. U•,,DDD.D.D•lE,^,•7•,''

BVP'iTi'-lfi^f^"—klrJ<"' ''""•"
•jii^p—,>7....^^^M.h..;

C& B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

•:,- -.v

.2rV/jor--00
Iff ^OtA^n

du^^&rjL^-A* * Wltf
9^ nPjR.ifmysOD 022S 05/0c/00 i£:i£
<£j, ; 'S25S.cS cc-

$ C*s>k- (&^>

^sSV~»"

TnK runOHM.o*r*ao* OsSJ"*
MANNWG.SODTMCAROUNA2S;'.';'.

B---- "• l. 05U5 'd/DOODOE5E>&5/

00032
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C&B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

0546

f^sA^
vU *«/.&—-—-——-—~l~~~^^.

MANNWa SOUIMCARDlMAZniH

AS^drJlliJ^
? 05Uy /OOOODOUDflB/

•—J.-.v.m. I 2 sijii.jM—.i ^ Y*d"JMIV.'-^f. S Tifi

C&B FABRICATION D/B/A
• ruu r.nnuTnv.ci<2u.c&BRICATI0N INC

054B
sr-ttisa

BiEBg1 ^tOc^rv^ -A^-^j-t-K
kWjL H°iUvk(Io.,I>. TVwt^ ^ rvJrW IiSNt- DOlLARsB-griT"

Eait

N!
0319 0002 836 0222 05/02/00 12:16 T

f ! S120.00 COtC
MANNNO. SOUTH CAFtOUMA 2910?

C&B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

i 0 51,8^ E./OOODO 12000/
'•»•••"' J»t—l-».J--m h--"--•--»> I--itrjsa:

t0HlW0O_

•0549

ST-S&KK

MS,* llfWiilw^Afi,^

N gqqe.ioe 0221 rg/iie/cjo 10:22

_j $ nso.do

DOLLARS S KiSll'^ir

. S730.TO CC0WN
I6ANNNO. SOUTH CAflOLNA29t02

..sqq.-'-fot 230.- vi»k%jjjK___ -^JteAS(k0^ih^
' :"> OSL-SU 6/O0DOO7 3dO0/

"* "'•

:.y»--.-;:--—-.1:- -

0 0033
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T—"»•'«""'• .... - m t 1-...I. .ui; I

C&B FABRICATION D/B/A
LOW COUNTRY SIGN.FABRICATtON INC

0551
BRICATIONINC /A • ^,^, JC
5283 09-12 -QO,(qr^-<9^ *6

flbe/W<m Skehnc ( cop. i$(ou.Do
~S\H,,&&liQXS.....-

•3"S33-l
i3K»6?

•^xiix^u 'it-00&E.Cs 055i /o6oob6&&oo/

^lim-U-lf fii.uwuf-liyyfrr

C&B FABRICATION D/B/A
LOW COUNTRY SIGN FABRICATION INC

3-M-OG
0552

67-6&S32

--0v--hidj^i(6LK<>.^ Vy/too —
±^ito_y_Q^

,^

•^i^^^VmKrJ^;iii^'^^.ii.'r;...i^n-'--S»

ooiW
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Deposits/
CmEta

BeAonco

Setmme/fY

Data

04-1 r
04-25

Date

04-12
04-13
04-17

Wit So:

Description
^Deposit

Credit Memo

Amount

- 20.0UU.ULT
19,316.00
13.695.81

Data

04-IB"
04-19
04-20

April30, 2^9
'-> Page 2 of 2

Reference) Number Description
—012064950

012058343

Amovnt

11.9i3.U8"
11.368.88

9.1B1.60

Date

04-2 V"
04-24
04-25

4,192.39
22,409.25.

.Amount j>atg. f

78 04-26
04-27
04-28

Amount

"2U.U0UUU7,
20.000.00 y

. - Amount

21,5H./y.
19,964.77

8,725.43

n n n n c
V.' './ V •/ L»
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I..I..I.I.....I.II I.ll.l..ll,„l..!„,l!,„l,l.l,l,l,l„l
C&B FABRICATION
DBA LOW COUNTRY SIGN FABRICATION INC
RT 2 BOX 825
MANNING SC 29102-2917

T

Statement of Account
Last statement: April 30, 2000
This statement: May 31, 2000

) Pagclof2

Direct inquiries to:

NBSC Manning
PO Box 310
Manning SC 29102

102

YounEnrr a lot of moneyinto your Summary of Account Baiance
house GMT tr about rm
SOME OUT? ASK US ABOU1

ENHANCED 70O% ADVANC

IE YOU GOT

rNBSC'S

ED BLANK CH

JIT.

ECK

*stc£ * ^TlSKfci. v V >• [ipn STVr iJS54

HOME EQUITY LINE OF CffB \%rrt<'M!»>i1-i<fV.iHS.r''.»^'3!-iMii-,r4'~ " - — -^* *

SrflBlKBostoeis.CheckrnujiS-- Kyj^K-S;

—j

pnalipBusmpCheckirig wmmimmmmmmmm
He-cn*n^- * ' Beginning balance

Withdrawals/debits
8,725.43

47.721.65
i Number Deposits/credits 42,745.81

30-/415650 Ending balance 3,749.59

Number Date Amount Reference Number Number Date Amount Reference Number
Chocks bOl Ub-Ol 4U.0U (J11Uy94Bl 12515 0fa-09 13.0/ U.2U1U1K2

521 * 05-O2 433.65 011049134 12517 05-09 343.07 012010B15
522 05-05 54.00 012023314 12518 05-08 420.00 012060128
523 05-02 248.34 011045839 12519 05-09 2,569.24 012067485
524 05-01 2,067.00 011001037 12520 05-09 143.50 012067484
525 05-01 50.20 011034591 12521 05-17 58.15 012002040
527 * 05-01 112.50 011020661 12522 05-17 484.22 012002042
528 05-03 69.45 011030791 12523 05-12 461.56 011039737
530 * 05-05 545.00 012023313 12524 05-16 306.17 012050265
531 05-02 534.33 011003901 12525 05-17 588.31 012008360
533* 05-03 175.00 011030091 12526 -05-17 501.27 011025196
534 05-02 484.22 011055452 12529 * 05-16 588.77 012079221
536 * 05-02 279.52 011027470 12531 * 05-17 309.07 012007124
538 * 05-02 419.85 011032369 12532 05-16 419.85 012024351
540 * 05-05 306.17 012031592 12534 • 05-16 175.85 012050266
541 05^03 413.31 C1103CC92 1253E 05-16 2,CO0.CC 012C798S0
544 * 05-02 162.47 011027472 12536 05-19 1,322.73 012025059
545 O&02 256.65 011073706 12537 05-18 64.03 . 011027033
546 05-03 40.8B 011002592 12538 05-17 18.17 011016731
548 * 05-02 120.00 011073705 12539 05-16 79.38 012069087
549 05-08 730.00 012075310 12540 05-17 46.49 011016636
550 05-03 180.00 011024633 12541 05-17 605.79 011027699
12500 * 05-10 349.32 011031025 12542 05-19 76.60 012027055
12501 05-08 424.80 012069500 12543 05-16 1.595.55 012050166
12502 05-05 43.00 012091790 12544

12545
05-16 1,032.06 012012813

12503 05-09 484.22 012018290 05-18 22.51 011041662
12504 05-09 461.56 012013366 12546 05-16 471.77 012023501
12505 05-09 306.17 012050329 12547 05-19 1,166.00 012006303
12506 05-10 588.31 011027324 12548 05-18 1,297.84 011001123
12507 05-05 479.67 012091791 12549 05-16 530.63 012015718
12508 05-05 258.53 012091792 12550 05-17 1,313.89 012003804
12510* 05-05 588.79 012091793 12551 05-15 177.91 012017088
12512 * 05-05 419.85 012091795 12552 05-17 48.00 012002041
12514 * 05-05 448.47 012091794 12553 05-19 79.00 012020438
12515 05-09 403.90 012050328 12554 05-16 33.00 012003877

0 0 02
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Chocks

Other

DaJuts

Deposits/
Credits

Behnco

Summery

Number

12bbb "
12556
12557
12558
12560 "
12561
12562
12563
12564
12566 '
12568 '
12570'
12572'
12573
12574
12575

Ob-UcT
05-31

Data

0b-0b
05-11
05-11
05-12
05-15
05-22
05-24
05-24
05-26
05-30

Date

04-30
05-01
05-02
05-03
05-05
05-06

rlTTf5Efl«BPT'«iE:»«»«™

NBS®
?':,' 'ir.ii'i Carina'Stat^' ;."-"i-.

May 31, 200»,
C&B Fabrication

Page 2 of 2

Ob-lb"
05-23
05-22
05-16
05-18
05-23
05-19
05-22
05-30
05-26
05-19
05-26
05-19
05-25
05-22
06-19

Amount

bOU.UU '"
38.25

838.50
751.67
600.00
484.22
523.91
306.17
588.31
588.78
490.20
448.47
254.28
111.24

31.00
475.00

Description
Debit Memo

^Maintenance Fee

.DescripO
Credit Memo

^Deposit
^Deposit
^Deposit
^Deposit
^Deposit
#Deposit
^Deposit
#Deposit
^Deposit

Reference Number
U120bUUUJ
012018373
011027565
012079220
011040566
012018372
012062141
011031560
011037092
011026830
012062142
011068583
012062143
012002966
012022131
012062144.

flfu/nber

"125/6"
12577
12578
12579
12580
12582
12583
12584
12585
125B8
12592
12593
12594
17591
* Skip in

Date

-TJ5T2
05-23
05-25
05-23
05-31
05-31
05-31
05-31
05-31
05-26
05-31
05-26
05-26
05-26

check sequence

Amount

2,O0U.OU~
523.91
254.28
490.20
111.24
144.09
129.47
484.22
306.17
588.77
448.47
308.98

2,000.00
448.47

Reference Number Description
- U12UbUl2!T

000000000 7WT

Reference Number Description
012Ub1tfU4"
012003547
012009113
011039633
011083287
011052495
011047502
011047500
011038991
011064349

Amount

B,72b.43"
6,455.73
3.516.70
2,638.06
9,494.58
7.SI 5.78

Date

U5-U9-
05-10
05-11
05-12
05-15
06-16

Amount

a.iy^.ub
2,254.42
3.721.74

18,260:18
24.084.62
15.435.32

Date

"05-rr
05-18
05-19
05-22
05-23
05-24

Amount

1,,b2b.bb~
9,542.18
5,154.46
4,478.79
2,942.21
4.546.54

Date

"TJ5TZ5"
05-26
05-30
05-31

Reference Number
012U22I3U"
012071433
012002626
012074770
012040552
012001504
012040547
012001503
012058753
011068540
012059351
011068541
011068456
011068584

Amount

3.00
7.80

AmountiznpsiiEDJx;
ilsootoo

vl 5,000.00
„ 6,002.35
-2,500.00
•-1,379.63
u' 225.00

^5,000.00
ul.171.51

Amount

4.180CT
4,797.85
5,381.05
3,749.59

00026
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ION A I. BANK.' OF S OUTH. C ft RO LT Mcf.laER f DIC '

TJie StKitk Carclin

I..1.11.1 Illl.....l.ll.l..ll..,l.,l,..ll.„l.l.l,l.l.l„l
C&B FABRICATION
DBA l.nu_COUNTRY SIGN FABRICATION INC

Statement of Account
Last statement: May 31, 2000
This statement: June 30, 2000

Page 1 of 2

Direct inquiries to:

NBSC Manninq
PO Box 310
Manning SC 29102

THE EASY WAY TO PAY EVERY DAYI APPLY
FOR YOUR NBSC VISA CHECK CARD TODAY.

Summary of Account Balance

Number

5cV2415660

ChtKks
Number

T2BTT*
12581 •
12586 *
12595 *
12596
12598 *
12601 *
12602
12603
12604
12605
12606
12607
12608
12609
12610
12611
T26T2

12613
12614
12615
12616
12617
12618
12619
12620
12621
12622
12623
12624
12625
12626
12627
12628
12629

Date

06-05
06-01
06-01
06-07
06-07
06-06
06-05
06-05
06-02
06-07
06-06
06-12
06-09
06-09
06-12
06-08
06-08
06*G6
06-14
06-08
06-19
06-12
06-12
06-06
06-08
06-13
06-09
06-12
06-09
06-13
06-08
06-14
06-12
06-13
06-09

Beginning balance
Withdrawals/debits
Deposits/credits
Ending balance

Amount

448.4/
11.60

588.31
306.17
588.31
588.78
448.47
380.12

1,350.56
909.97
132.13
125.59
64.03

744.77
80.36

481.34
376.30

1-,529r7S
1,065.00
1,161:58

36. B4
24.50
67.97
50.00
22.00

168.25
417.50
377.70
95.59

501.38
204.05
583.18

87.43
563.35
575.00

Reference Number
011053206
011036098
011036099
012034817
012030773
011095194
011053175
011053207
012075541
.012034816
011029526
011028305
012021796
012010202
011041368
011005428
011031535
OK 0767-1=0-
011026220
011013967
011033445
011057847
011032690
011076709
011026865
012010768
012001523
011040520
012013273
011040973
011058648
011028237
011028029
012018747
012043815

3.749.591/
66,465.14 .
70,469.991/"

7,754.44

Numbar

12630
12631
12632
12633
12634
12635
12636
12637
12638
12639
12641 '
12644 "
12645
12646
12647
12648
12649
4-2350
12651
12652
12653
12654
12655
12656
1265B •
T2659
12660
12661
12662
12663
12664
12665
12666
12667
12668

V
Data

"06-12
06-12
06-19
06-12
06-09
06-12
06-09
06-13
06-15
06-14
06-12
06-09
06-15
06-09
06-13
06-12
06-21
06-1-5
06-16
06-19
06-15
06-19
06-14
06-16
06-15
06-16
06-15
06-16
06-19
06-19
06-19
06-15
06-21
06-15
06-16

Amount

4o.lb

609.50
70.00
50.38

174.30
485.52

14.84

1,166.00
306.17
588.31
588.77
448.47
414.79

1,350.56
174.42
541.06

3,089.80
267.-14

40.88
22.00
26.66
26.26

1,528.79
176.40

1,461.93
1,161.58
1,141.02
2,809.33

890.87
107.20
114.68
303.91
599.00
530.63

1,313.89

107

Reference Number

"0nU38B23
011029451
011036768
011015762
012025928
011004983
012019696

012012030
011026448
011038474
011080891
012068487
011021260
012068468
012039563
011080892
012027634
Q14G12604.
011001777
011044168
012024650
011016540
011046536
011002643
011010677
011013894
011026443
011022724
011024164
011001763
011036574
011016560
012024163
011015499
011030601

0 0 0 81
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CJiocJib

Dc4tt»

Deposits/
CretCtm

Bnf&nca
Summary

ON A.L.- B A tl K 0 F.--S O UTH/..C A R 0 LI uemSer-foic:

June 30,2000
C&B Fabrication

Page 2 of2

The South Cf-Tolina

Number

T26B9 '"
12670
12671
12672
12674 *
12675
12676
12677
12682 "
12633
12685 *
12686
12687
12688
12689
12690
12691
12692
12693

Date

0B-15"
06-19
06-19
06-16
06-23
06-29
06-22
06-21
06-20
06-20
06-19
06-20
06-16
06-16
06-16
06-15
06-20
06-19
06-22

Amount

896.36
586.01

6.03
33.00
50.00

1,820.87
306.17
588.31
448.47
414.80
185.72
424.40
377.28
388.37
340.84

3,500.00
5B8.78

1,350.56
363.77

Date

06-30
Description

^Maintenance t-ee

Data

Ott-Ob
06-05
06-06
06-O8
06-14
06-16
06-19
06-19
06-28
06-30

Data

05-31"
06-01
06-02
06-05
06-OS.
06-07

Description
#Ueposit
^Deposit
^Deposit
^Deposit
^Deposit
^Deposit
^Deposit
#Deposit
^Deposit
^Deposit

Amount

3,/4b.by 0b-UB
3,149.68
1,799.12

12.422.06
15,122.36
13,317.91

Date

06-09
06-12
06-13
C6-T4
06-15

Reference Number

011004602
011043785
011012928
011006208
012005422
012002749
012026475
012024823
011017415
011017414

011012929
011017413
Q11048347
011048348
011048346
011041905
011050013
011071634
012016367

Number

rzGW
12695
12696
12697
12698
12699
12700
12701
12703
12708
12709
12710
12712
12714
12715
12716
12717
12724
'SUp In

Date

TJF2T ~
06-19
06-20
06-23
06-23
06-23
06-26
06-23
06-27
06-23
06-27
06-23
06-27
06-23
06-27
06-27
06-27
06-30

check sequence

Reference Number Description
000000000""

Reference Number Description

UllUb240T
011128402
011071270
011042284
011044624
01104B349
011061116
011061118
011041905
011035499

Amount

b',U9b.52"
3,075.84

453.46
331-26

50.00
377.29
588.31
3B8.38
588.77
340.85

1,350.56
424.40
205.57
200.00
306.17
448.47
414.79

1.350.56

Amount
14,b/Z.«>4
10,687.58
7,603.65
5,030.25

32,-773.47
23,924.86

Deta

06-1 B
06-19
06:20
06-21
06-22
.06-23

Amount

"TBT389T7B-
24,082.77
21,752.86
12,380.23
*r*>7K>;29-

9,548.11

Dote

06-26'
06-27
06-28
06-29

-0S-3C

Roforonco Number

-0T2TJ29BB5-
011085320
011009144
012041672
012024223
012041675
011033693
012041674
011044726
012041673
012007590
012041671
011028740
012041676
011039300
011010504
011039919
011069290

Amount

9.B0.-

Amount

/.bOO.OU-'
4.400.001'
5,000.00^/
3,500.O0v

31,508.50^
1,106.49^
6,500.00^
5,665.00^
2,290.OOi^
3.000.00'-

Amount

8,959.80
5,645.47
7,935.47
6,114.60
7;764.44 -

0 00 62
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vN'A,:^ B.A;N K-. 0 FjS QUTjHt. CAB O, LI N f.ier.iBEn'FDic-

NBSC

I..1.11,1 Illl I.ll.l..ll...i..l.,.ll„.l.l.l,l.l.l..l
C&B FABRICATION
DBA..L0W..C0UNTRY SIGN FABRICATION INC

Statement of Account
JjisI statement June 30,2000

._This^stateinent July 31, 2000

i Pagel of 2

Direct inquiries to:

NBSC Manning
PO Box 310
Manning SC 29102

Summary ofAccount Balance

96

Account, natmftn* Beginning balance 7,754.44 l—-"
i Withdrawals/debits u-— 60,945.99 .
I Deposits/credits 58,576.86^

Ending balance. 5,305.31^
;

Number Date Amount Reference Number Number Data Amount Reference Number
1^65/ U/-05 2,iJH2.00 U12U2U//9 "" 12/61 UV-14 225.01 012040550
12718 * 07-05 249.00 012049365 12752 07-14 1,350.56 012072765
12719 07-05 363.77 012009028 12763 07-1B 287.14 012004759
12720 07-05 588.31 012046611 12764 07-19 68.16 011040933
12725 * 07-03 205.57 011025929 12765 07-17 106.00 011004874
12726 07-05 424.40 012009029 12765 07-19 1,160.00 011017614
12728 * 07-05 536.77 012044825 12767 07-19 5.00 011041996
12729 07-03 212.35 011007251 12768 07-18 71.70 012041838
12730 07-13 375.B2 011029389 12769 07-19 39.14 011032266
12731 07-05 20.00 012009030 12770 07-17 21.44 011010271
12732 07-07 492.05 011030028 12771 07-17 40.88 011024241
12733 07-06 540.00 012011748 12772 07-19 80.00 011038231
12734 07-06 125.00 011016606 12773 07-20 64.03 012028203
12735 07-11 338.37 011029246 12774 07-18 57.95 012001930
12736 07-13 588.31 011031937 12775 07-18 90.01 012005214
1273B * 07-10 467.54 011061209 12776 07-18 74.66 012047868
12740 * 07-10 416.09 011028207 12777 07-20 226.80 012021810
12741 07-11 317.62 .01 i 051262 12//6 0/-17 168.89 011036076
12742 07-10 220.07 011061092. 12779 07-20 85.09 012017322
12743 07-07 1,350.56 011093034 12780 07-17 530.35 011039517
12744 07-10 274.09 011012574 12781 07-1B 55.55 012020252
12745 07-11 486.94 011029247 12782 07-20 81.50 012028308
12746 07-06 8,000.00 012042614 12783 07-17 10.60 011019092
12747 07-11 742.44 011039899

011002994
12784 07-19 403.00 011032822

12748 07-11 913.21 12785 07-19 33.90 011039809
12749 07-12 3,005.98 012027914 12786 07-18 193.94 012004760
12750 07-12 530.63 012024009 12788 * 07-18 . 154.55 012004758
12751 07-13 82.45 011015187 12789 07-20 46.00 012003550
12752 07-13 967.75 0110385D3 12790 07-25 1,470.00 011004054
12753 07-17 148.65 011039977 12791 07-25 759.37 011048122
12754 07-18 239.85 012004761 12792 07-24 2,427.67 012029186
12755 07-19 588.31 011039810 12793 07-20 441.07 012010315
12757 ' 07-14 588.78 012040832 12794 07-21 1,313.89 011021278
12759 ' 07-18 280.83 012030874 12795 07-24 1,522.92 012081140
12760 07-18 423.18 012037690 12796 07-27 93.07 011022897

Checks

0 0 09J)
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Checko

Other

Debits

Deposits/
CreeSts

r«/A,n.-0

iununery

O.NAt BAN.rC, OF SOUTH. OAftOLI N

31. 2000
Fabrication

-I Page2of2

NB;
F^P^-

^^f-^Orcfcs.tfJfeifr^;

C.&

Number

12797-
12798
12799
12800
12B01
12802
12B03
12805
12807 '
12808
12809
12811 '
12813 '
12814

"ono"
07-20
07-19
07-20
07-20
07-27
07-21
07-24
07-24
07-24
07-26
07-21
07-26
07-21

Amount
6TJ6.B8
896.36

1,528.79
182.28

2,254.13
4,722.15

460.00
62.25

227.23
374.94
588.31
546.56
205.57
395.33

' ***ff 'Pfsa'P'>or>
07-31 ^Maintenance hee

Datn

0/-06"
07-06
07-06
07-07
07-11
07-13
07-18
07-19
07-26

Deto

U6-30
07-O3
07-05
07-06
07-07
07-10

Description
^Deposit
^Deposit
#Deposit
^Deposit
^Deposit
^Deposit
^Deposit
^Deposit
/''Deposit

Amount

/JbAA4
7,336.52
2,172.27
5;977.87
9.327.52
7,949.73

Doto

U/-11
07-12
07-13
07-14
07-17
07-18

Reference Number
012001538 '_
012013254
011055301
012013261
012000541
011012050
011023623
0120348B7
012038217
012015505
012027509
011046970
012017154
011046969

Number

"T2HT5-
12816
12817
12819
12820
12822
12B23
12824
12827
12B30
12834
12835
• Skip in

Date

' 01-24
07-21
07-24
07-25
07-25
07-28
07-31
07-31
07-31
07-31
07-31
07-28

check sequence

^r"** MP"**' Description
uuuuooooo ——•

Reference Number Description
^>I2UM139

012039918
012039920
011042655
011069244
012030879
012094668
011077077
012O5O49B

Amount .
r^324TH7"

1,350.56
336.05

60.00
199.13
149.00

16.26
431.87
544.79
748.63
439.66

1,350.56

Amount Date''
b.lbO.yb 07-19

Amount . Date
23.Uyi.39
18.927.25
14,870.9!

9.594.98
7,106.48

13,887.60

"U/-2/
07-28
07-31

2,614.34
8,800.01
6,634.86
5,580.05

22,797.69

07-20
07-21
07-24
07-25
07-26

Reference Number

"UI2U3B234 ~
011075825
012015506

•:011002680
011001829
012027999
011034401
011005621
011079825
011042006
.011042008
012068975

Amount

B,U00.00\>-~
2,343.021/
2,127.58V/"
5,192.26^
1,000.001/-
8,200.00^

19,139.00=---
5,000.00v/
7,575.00 i/

Amount
9,0/2.38"
7,572.82
5,385.31

9 010 0
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NBSC

c"«,8'faSIIv«itS'i,'j","ji"'u'i'mjj
.DBA,LOW.COUNTRY SIGN FABRICATION INC

Statement of Account
Last statement: July 31, 2000
.1hu statement: August31,2000

•' Pagelof2

Direct inquiries to:

NBSC Manninq
P O Box 310
Manning SC 29102

•SV„n?marv "f Account Balanrt-

78

fe^ie^^

CnecA*
litumht*

T2B2T"
12825
12826
12828
12832
12B33
12836
12837
12838
12839
12840
12841
12842
12843
12845 *
12847 «
12B46
12B49
12850
12851
12852
12853
12854
12855
12856
12857
12858
12860 '
12861
12862
12864 *
12866 -
12867
12868
12869

Dal*
~ 08-U2
' 08-09

08-02
' 08-02
h 08-01

08-01
' 08-01

08-01
08-04
08-09
08-30
08-08
08-14
08-11
08-04
08-18
08-06
0B-O8
08-04
08-07
.08-09
08-09
08-08
08-04
08-10
08-10
08-10
08-14
08-14
08-16
08-14
08-15
08-11
08-11
08-14

Beginning balance
Withdrawals/debits
Deposits/credits
Ending balance 31,847.01i/

1,517.09 .,

Amount

73^57"
31.38

238.89
588.31
348.58
514.62
525.51
56.00

757.85
545.00
500.00
227.23
378.31
588.31
415.54

96.85
360.88
229.69

1,350.56
280.93
905.98
766.43
344.00

5,500.00
60.95

200.00
211.99
219.00
548.06
588.31
653.80
372.08
375.81

1,248.92
479.62

"^.V^T.'!fm!b,v Nun,!*., Date
012018636 T2H70 m-H~
011029437 12871 08-15
012018126 12872 08-15
012021138 12873 08-21
011036569 2874 0£M5
011050373 12875 08-16
011025703 12876 08-21
011025704 12877 oHl,
011066195 12878 MM1
011010989 12879 OB-7T
011015718 12881-06-18
0 1053292 12882 08-8
0110B0827 12884 • 08-21
012022030 12885 08-18
•8US?22f7 12886 08-8
81?8J§4§« 12887 08-29
uliGtowo 12866 06-23
011015466 12889 OB-30
011096019 2B91' 08-28
012001534 12893* 08-29
011038302 2894 08-28
011022021 12895 08-25
011053293 12896 08^29
011039969 12897 08-29
011004486 12899' 08-25
011004646 12900 08-29
011021733 12902* 08-28
0 1043355 12903 08-30
011004644 12904 08-21
012026630 12905 08-28
011053985 12906 08-30
SU8g3801 12908 • OtMB
JI2088562 12910 08-71311004645 -iffi'V i§M

Amount
38.00

125.00
481.34

31.90
276.51

43.77
33.00

227.23
470.18
588.31

1.248.90
662.60
395.20
441.66
363.32
215.57
325.06
588.31
615.18
452.90
357.05

1,248.92
221.74
35.00
42.19
22.47
40.88 '
81.00
64.03
26.00
75.33

404.05
15.34

431.87
26.26

Reference NuraK^r

"uriuo4uyb
011003802
011019609
011059275
011066127
012050943
011013202
011039296
011028945
011024619
012057836
012066706
011028946
012066767
012066768
012047099
012038666
011028127
011051285
012043669
011051287
011077496
01203B667
012047100
011077497
012034502
011018308
011029839
012043223
011029686
011033108
011064391
011023877
012013875
011022615

001 1 °J o
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Chocks

Other

Dubks

tOopostto/
CretSta

Befonco

Summery

THE NAT.1.0 ;M A.L.'. 8 ANK 0FS0.lj;TH CArTO.UNA' '.MEMBER.FDIC-

Number

12312
12913
12914
12915
12917

Date

08-30
08-26
08-25
08-28
08-28

Amount
362.52

22.97
1,528.79

726.94
1,166.00

Date

XTiVTW
08-18
08-31

Description
#NSF Pee
iMSF Fee

Dote Description
OffTJl ~
08-04
08-11
08-11
08-15
08-21

ffUeposrt
^Deposit
^Deposit
^Deposit
^Deposit
^Deposit

Data

U7-3I
08-01
08-02
0B-O4
iOB-07

- Amount

b,38b.31
9,090.60
8,189.83
9,014.88
8,733.95

On fa

0B-0B
08-09
08-10
08-11
08-14

Reference Number

011023384
011026327
011038493
011030504
011005176

Augnst 31, 2000
n« E-"-T.cation

Page 2 of2

Number

12918
Date

"UH-29
12919 08-29
12920 08-30
* Skip in check sequence

Amount

""251XTJ0~
250.00

59.08

Reference Number

~0T2U37TBT-
012037196
011036778

Reference Number Description
821080504 ' " '
8210B0504
000000000

rot Overdraft Check #12881
For Overdraft Check « 12847

Amount

^•so\
25.UU
25.00

0.90

Reference Number Description
""011108752 —

011039980
012035538
012035540
011063598
011052552

5,324.36
4,851.42
6,111.39
3,794.60

OB-lb
08-16
08-18
08-21
08-23

2,/ja.tt/
2,107.59
-755.74

12,261.75
11,673.44

OB-28
08-29
08-30
08-31

H,tfbJ.b4
5,494.47
3,225.83
1,517.99
1,517.09

00134
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;.£.::a*.N-K;J.O••F.-^BU.vKW-iC AR O LI.N

ThcSai:lh Carolina al&sfflr uou..

I..I.II.1 tlll..,..l.ll.!..ll...l..l.,.ll...l.l.l,l.l.l..l
C&B FABRICATION
Pra_i.au miimjry SIGN FABRICATION INC

Statement o. .account
Last statement: Augnst 31, 2000
This statement: September 30, 2000

/
Page 1 of 2

Direct inquiries to:

NBSC Manning
P 0 Box 310
Manning SC 29102

75

BANKING SO EASY. IT JUST CUCKS.
COMING SOON. ONUNE ACCESS,
NBSCS INTERNET BANKING.

Summary of Account Balance

fp'
"'%T^V^Zit'£>C ''Mnrntwr -*- ^ - A2A} £•$ iy

j

Account number Beginning balance 1,517.09i/
j Withdrawals/debits *-" 4B.180.15
I Deposits/credits 1X49,450.31 ,

2,787.25 yEnding balance

Number Date Amount Reference Number Number Date Amount Reference Number

bbl 09-12 66.00 012U46H95 12967 09-12 30.00 01Z0bZU93
552 09-08 40.88 011018998 12958 09-19 369.00 012045163
12859 ' 09-22 61.00 011024264 12959 09-14 677.70 011014135
12907 * 09-01 846.98 011026282 12960 09-14 247.11 011025386
12921 - 09-12 255.28 012027434 12961 09-15 43.11 011027930
12922 09-14 588.31 011022583 12962 09-14 1 56.00 011057013
12925- 09-06 320.00 011055909 12963 09-15 481.34 011016116
12926 09-06 535.00 01105673B 12964 09-18 380.65 011043992
1292B * 09-06 1,057.50 011050883 12965 09-14 106.36 011025927
12929 09-06 781.00 011055921 12966 09-15 43.28 011057779
12930 09-05 477.00 012131581 12967 09-15 1,000.00 011026051
12931 09-05 1,822.32 012071081 12968 09-15 1,000.00 011026050
12932 09-06 440.79 011056739 12969 09-15 431.87 011016117
12933 09-07 84.01 012011077 12970 09-18 599.50 011009528
12934 09-18 633.61 011028361 12971 09-14 530.63 011001362
12935 09-22 48.33 011020211 12972 09-14 362.03 011014176
12S36 r\rt •» » 1.G2C.63 03-15 214.S4 011013552
12937 09-11 203.13 012021376 12974 09-18 192.00 011046516
12938 09-12 69.17 012044479 12975 09-18 580.00 011038253
12939 09-12 1,313.89 ".. 012046096 12976 09-15 . 588.31 011046266
12940 09-08 3,015.84 011032525 12978 * 09-19 900.00 012048728
12941 09-12 309.84 011009309 129BD * 09-18 638.00 011046430
12942 09-14 2.98 011024865 12981 09-18 220.50 011046418
12943 09-08 368.23 0110153B1 12982 09-15 1,822.32 011094564
12944 09-11 5,360.77 012015515 12983 09-18 546.00 011038250
12945 09-13 3,005.98 i 011039248 129B4 09-19 227.41 012046729
12946 09-11 769.96 012043728 12985 09-18 66.53 011038251
12947 09-11 224.00 012030090 129B6 09-18 45.00 011038252
12948 09-14 270.00 011005B75 12987 09-15 263.34 011053669
12949 09-14 588.31 011022588 129BB 09-19 88.97 0121094B6
12951 * 09-11 540.00 012060740 129B9 09-21 31.80 011029B10
12953 • 09-12 335.50 012037720 12990' 09-26 200.00 011041791
12954 09-18 184.50 011046417 12991 09-25 600.00 012025541
12955 09-11 1,822:32 012060949 12992 09-22 588.31 011041901
12956 09-12 174.00 012052094 12994 * 09-22 637.50 011071497

Checks

00161
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Ch&cMc

Dopoofts/
CrecSts

BsfartCQ

Summary

September 30, 2000
/^n ^*. ^"*"ication
' ' Page 2 of2

TheSoir!h GWimlJMJB, wu

Number

12996
12997
12998

Data

"U9-22
09-22
09-26

Amount

"451.00
400.50
620.00

Dote Description
09TJ5—^Deposit
09-07 ^Deposit
09-15 ^Deposit
09-21 ^Deposit

Date

DBTTT
09-01
09-05
09-06
09-07

Amount

T,"bl/.09
670.11

31,493.09
28,358.80
39,394.79

Dote

uy-UB
09-11
09-12
09-13
09-14

Reference Number
"~0n0/1496
011068762
011044920

Number Date
~I3UUU ' 09-26

13004 * 09-29
- Sb'p in check sequence

Amount
"279H2T0TJ-

380.38'

Reference Number

-~l>n.U34H2 "
011006976

Reference Number Description
012081293
012091170
011038403
011071511

<o~

Amount ,
33,122.30^

•11,120.00
973.01 iv'

4,235.00 ^

Amount
35,969.84"
25,229.03
22,675.35
19,669.37
16,139.94

Dote

U9-15
09-18
09-19
09-21
09-22

Amount

11.224./4
7,138.45
5,553.07
9,756.27
7,569.63

Date

119-25
09-26
09-29

Amount

t>,9b9.K3
3,167.63
2,787.25

0 016 2
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Th*Souf.'iCar.j'uw HH*8>r «v

I.,1,11,1 llU...,.l.ll.l..ll...l..l...ll...l.l.i.l.l,l„l
C&B FABRICATION

.non. iA>'-rniitJTRV.5;iGN.FABRICATION INC

'.. I

Statement of Account
Last statement: September 30, 2000
This statement: October 31, ZOOO

/ Page 1 of 1

Direct inquiries to:

NBSC Manning
PO Box 310
Manning SC 29102

25

BANKING SO EASY. FT JUST CUCKS.
COMING SOON.... ONUNE ACCESS.

NBSCS INTERNET BANKING.

Summary of A<*rnunf Balanfe
• > . ,£>

Account ~f£ ,*.-
iJ<^} i"V

Nnmbfr
1 * -, 4>i1; | it ii T^rM

^TJIpding Balance

Account number

Checks

-Deposits/
Credits

Be/once

•Summary

Number

12999
13001
13002
13003
13005
13006
13007
13008

13009
13011
13012
13013
13014

Data

10-13
10-26
10-30

09-JU
10-02
10-03
10-04

SiftafcBo&irt6fts CUticktftg ^1 1
.k^T^-i, in \ $0 5ai&2]

*ii*i

Beginning balance
Wittldi d w jlsrdi;bni
Deposits/credits
Ending balance

2 787 25
31,223.13
35,027.10

6,591.22

Date

10-02
10-03
10-04
10-02
10-23
10-19
10-23
10-19
10-20
10-23
10-20
10-23
10-17

Description

^Deposit
#Deposit
^Deposit

Amount

'•" 100.00"
77.50

1,815.36
• 54.34

1,764.41
8.36

64.03
151.79
788.26

45.52
52.52

362.52
1,578.79

Amount

2jai.2b
Date

1U-13
2,632.91 10-17
2,555.41 10-18

740.05 10-19

Reference Number

0110240/b
012044262
011042334
011044041
012029761
012024631
012034743
012023606
011017570
012028808
011010248
012039783
011011719

Number

1301b
13016
13017
13018
13019
13020
13021
13022
13023
13024
13026
13027
* Skip in

Date

•10-18
10-20
10-20
10-17
10-19
10-27
10-30
10-27
10-30
10-27
10-30
10-30

check sequence

Amount

iyB.66
1,911.80

528.93
263.34

2,882.83
230.75
384.98

5,693.82
255.00

1,484.47
5,617.50
4,909.65

Refernnca Number Description

O12U6B290
- 0110355/9 .

011083479

^mourrf Date

1^,130.05 10-^U
10,287.92 10-23
10,091.26 10-26

7.048.28 10-27

Amount

3, /6b. II
1,530.29

23,242.39
15,833.35

Data

10-3U"'

Referenco Number

01103U79/—
011003280
011003157
011011720
012007082
011031531
011036267
011001135
011023977
011003710
011034705
011034704

S rWUlf

,/ 11.39U.UU"
". 21,712.10

^,'1,925.00

Amount

6,b91.22"

0 018 8
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' TH£••':>) AT1.6NAL, BAM K'OF.S .0 U.T H CAB OLINA' •ef.iBes foic

|I,|Dll,l,.,..llil1....l-ll.l..ll..il..lc.ll...l.l.l.l.l.l..l

Bba'.Po£^™»«W0^GN- FABRICATION INC

Statement of Account
Last statement: October 31. 2000
This statement: November JO, 2000

1 Page 1 ofl

Direct inquiries to:

NBSC Manning
PO Box 310
Manning SC 29102

Account ntimh** Beginning balance
Withdrawals/debits
Deposits/credits
Ending balance

6,691.22
23,955.52
18,083.28

718.98

Deposits/
Credits

Boonce

Summary

13028 * 11-03
13029 11-14

Amount

3,99/.19"
1,500.00

18,083.28

DosctTption

11-J4 StJeposTT

TCF3T"
11-02

Amount Dale

6.591.22 ll-OX'
2'r594!03 11-14

Reference Number

OllOObBBU "
011047260
011057606

13U30 II-20
• Skip in check sequence

Amount

3/b.Ub~

Reference NumbarDescriBtion_
011Ub/b09

Amount Date

•1.U94.U3 11-20"
1,09403

Amount Date

"718.91T

Referenee Number
Ul lIUbSBD-^

Amount

1H,UB3.2B

Amount

0 019 8
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,
v.

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon, C&B Fabrications, Inc.,
and Low Country Signs, Inc.,

Defendants.

rN THE COURT OF COMMON PLEAS

CALENDAR NO. 02-CP-46-2369

MOTION FOR SUMMARY JUDGMENT
BY DEFENDANTS SAMUEL W.

RHODES, JR. AND PIEDMONT
PROMOTIONS, INC.

TO: A. JOHNSTON COX. ESQUIRE, AS ATTORNEYFOR THE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that the undersigned, as attorneys for the

Defendants Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc., on the eleventh day

following service hereof, at such time and place as may besetby theCourt, will move the

Court for Summary Judgment pursuant to Rule 56 ofthe South Carolina Rules of Civil

Procedure andrelated Rules as to the issues framed by the Complaintand Answers filed in

this case.

The ground ofthe Motion is that there is no genuine issue as to material facts as

between the Plaintiff and these Defendants as to the basis upon which the Motion for

Summary Judgment is made and these Defendants areentitled to a judgment intheir favor

as a matterof law becausethe pleadings in the underlyingaction, the issues framed and the

result of thejuryverdict in theunderlying action resolving factual issues as a matter of law,

establish that there is insurance coverage under the PlaintifTs policy of insurance for the
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event upon whichthe verdict of thejury in theunderlying action was rendered.

The Motion is supported by the pleadings in this action, the pleadings in the

underlying action, the transcript ofthe trial in the underlying action, the verdict of the jury

and thejudgmententered thereon, the transcript ofthe hearing of Plaintiffs First Summary

Judgment Motion, the documents and deposition excerpts submitted, the Affidavit of

Samuel W. Rhodes, Jr., submitted herewith, and such other evidence as may be received by

the Court. The factual details and the applicable law in support ofthe Motion is more fully

set forth in the Briefof these Defendants in Support of their Motion, which is incorporated

J -
herein by reference.

This Motion contains no affirmation by moving counsel pursuant to Rule 11(a)

SCRCP because a Motion for Summary/HxJsiment is exempt,,
xj~ -

m

February 15,2005

tvlgment is exempt^. «

uliion B. ColemanCreigl
120 Washington Street
Posi Office Box 1006

Winnsboro. South Carolina 29180

(Si»3)()35-a884

Hoover C. Blanton

1414 Lady Street
Posi Office Drawer 11209

Columbia. SouthiCarolina 29211-1209
(S<i;) ~«;y-9791

ATTORNEYS FOR THE DEFENDANTS

SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

v.

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon, C&B Fabrications, Inc.,
and Lew Country Signs, Inc.,

Defendants.

STATE OF SOUTH CAROLINA

AFFIDAVIT
COUNTY OF YORK

PERSONALLY appeared before me, Samuel W. Rhodes, Jr.,who, first being sworn,

says:

1. Heisa Defendant in theabove-captioned civil action and makesthis Affidavit

in opposition to the Plaintiffs Motion for Summary Judgment.

2. Prior to receiving a proposal to design, fabricate and install the three signs,

he had conversations with Marion L. Eadon arid also met with Mr. Eadon at his place of

business in Manning, South Carolina. He also met and talked with Mr. Eadon'sassistant

Chuck Benenhaley. The undersigned informed Mr. Eadon ofthe height and size ofthe signs

he desired to have made and Mr. Eadon personally assured him that he could design,

fabricate and install thesigns. Mr. Eadon personally assured him that thesigns would be

correctly designed, fabricated and installed and that he personally would stand behind the

work. That was an inducement and was relied upon to accept the proposal to design,

IN THE COURTOF COMMON PLEAS

CALENDAR NO. 02-CP-46-2369
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fabricate, deliver and install the threesigns.

3. The written proposal that was submitted ;was negotiated down from

$155,460.00 to $153,960.00 for three signs. When this figure was agreed upon he accepted

the proposal. Acopy ofthe written proposal dated July 9. 1999, accepted by him on August

4, 1999 is attached as Exhibit 1.

4. The accepted proposal is on the letterhead ofC&B Fabrication. Nothing on

the proposal says that C&B Fabrication is acorporation. In the discussions with Mr. Eadon

and Mr. Benenhaley there was never any mention of acorporate entity. He saw no sign or

other displayed information when at the business location of Mr. Eadon in Manning that

indicated the existence of a corporation.

5. The signs were designed, fabricated, delivered and installed pursuant to the

proposal submitted to the undersigned by Mr. Eadon. When installation of the signs was

completed by Mr. Eadon in February of 2000, the undersigned requested and required that

he be furnished acopy ofthe engineering drawings for the signs as acondition ofmaking the

final payment. Acopy ofthe engineering drawings were furnished the undersigned a. that

time. He had not previously seen them. They were prepared by Thompson Engineering

Group, LLC of Athens, Tennessee. They were prepared for C&B Fabrication, Rt. 2. Box

825, Manning, SC 29102. This is the same name and address as is on the letterhead ofthe

proposal submitted to the undersigned which he accepted. Nothing on this drawing indicates

the existence ofacorporate entity. Aportion ofthis drawing, identifying the originator and

the date (but not the entire drawing) is attached as Exhibit 2.
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6. In December2000 when it was learned that one ofthe signs was leaning, he

contacted Mr. Eadon requesting that the leaning sign be repaired and the other two signs

inspected. One response from Mr. Eadon was by facsimile transmission of a letter dated

December 29,2000 in which hesaid"C&BFabricators wentout ofbusinessApril3, 2000"

and that it "does not have any assets." This letter is on the letterhead of Marion L. Eadon.

It also shows the facsimile origin as being with C&B Fabrication and the fax number is 803

473 5854. That is the fax number on the letterhead of the C&B Fabrication proposal

accepted by the undersigned on August 4, 1999. A copy ofthe Marion L. Eadon letter of

December 29, 2000 is attached as Exhibit 3. In response to Mr. Eadon's facsimile letter of

December 29,2000, the undersigned faxed to him a letter the same date, December 29,2000,

reminding Mr. Eadon that "you assured me that the signs would be built correctly and that

you would stand behind them" and that "you personallyassured me that the job would be

done correctly." A copy of that letter is aiiached as Exhibit 4.

7. On or about Wednesday. January 17, 2001 Mr. Eadon sent men and

equipment to make adjustments to the sign thai was leaning. The undersigned was present

during part ofthe rime theywerethere ami hewasassured by them that theywould inspect

the other two signs in addition to repairing ilie leaning sign.

I 8. Three days later,on Januar\ 2". 2001.one ofthe signs fell on the traffic lanes

of 1-77.

9. As a result of the sign la!ling on 1-77 the South Carolina Department of

Transportation required the remaining two signs to be taken down because of safety

concerns. He requestedMr. Eadonto takedownthe signs. Mr. Eadon took down one ofthe

signs but refused to take down the remaining sign.
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10. The three sighs were installed in theFairfield County realestate, which was

at the time, and to thepresent time,owned by the undersigned. Thesigns were intended

tobeand didbecome permanent fixtures onhisreal estate when installed. Asa result ofone

sign falling and the other two signs being taken down at the mandate ofthe South Carolina

Department of Transportation, his real estate hasbeen damaged.

11. At the trial of the action by the undersigned and Piedmont Promotions, Inc..

against Marion L. Eadon, d/b/a C&B Fabrications, in Fairfield County, the plaintiffs' expert

real estate appraiser, C. Duke Durden, testified that the Fairfield County real estate onwhich

the signs were installed has been damaged as a result of the sign having fallen and the

consequences flowing therefrom. The jury's verdict in favor ofthe plaintiff in that action

was based in part upon that evidence.

SworjiCto before me this
lay of January, 2005

Tbmijui/CU
Samuel W. Rhodes, Jr.

Notary Public for South Carofflia
My CommissionExpires: My Comirtis^ian Expires April 2, 2012,
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VST AT-E OF SOUTH:CABOU»JiV-•--
COUNTYOF YORK [ \

Auto-OwnersInsurance Company,

( ) Plaintiffs.

Samuel W. Rhodes, Piedmont Promotions,
Inc. and Marion L Eadon, C&B Fabrications.

Inc., and Low Country Signs, Inc.,

(X) Defendants.
Check bo*aboveindicatingsubmittingparty

Name, SC BarNo. and Address of Plaintiffs attorneys
A. Johnston Cox. Esquire
Post Office Box 2285

Columbia. South Carolina 29202

telephone: (ax: -j
email: other:

-IN THE -COURTQPee' YoNTEEAS-

Case No.: 02-CP-46-2369

MOTION INFORMATION FORM

AND COVER SHEET

Name, SC Bar No. and Address of Defendant's attorney:
Creighton B.Coleman (S.C. Bar* 006521)
Post Office Box 1006

WLnnsboro, SC 29180

Name, SC Bar No. and Address of Defendant's attorney
Hoover C. Blanton (S.C. Bar * 0731)
Post Office Drawer 11209

Columbia, SC 29211-1209

telephone: 803-635-6884
email:

fax:

other.

lelephone: 803-799-9791
email:

( X ) MOTION HEARING REQUESTED (attached written mohon andcomplete SECTIONS I AND III)
( ) FORM MOTION. NO HEARING REQUESTED (complete SECTIONS II AND in)

SECTION 1:Hearing Information

Nature of Motion: DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Estimated Time Needed: /r^ ~. minutes Court Reporter Needed: YES/No

^^-'
( X ) Written motion attached
( ) Form Motion —

I hereby move for relief or action by the coi

SECTION II: Motion Type

Signature of Attorney for Plaintiff/Defend:

SECTION III: Motion Fee

(X ) PAID - AMOUNT $25.00
() EXEMPT:
(check reason)

( ) Rule to 5how Cause in Child or Spousal Support
( ) Domestic Abuse or Abuse and Neglecl
( ') Indigent Status { )State Agency v. Indigent Party
() Sexually Violent Predator Act ( ) Post-Conviction Relief
( ) Motion forStay in Bankruptcy
( ) Motion for Publication ( ) Morion lor Execution (Rule 69, SCRCP)
( ) Proposed order submitted at request of the court: or

reduced to writing from motion made in open court per judge's instructions
Name of Court Reporter. J /

JUDGE'S SECTION
( ) Motion Fee to be paid upon filing of the attached order
( ) Other

lax: 803-253-6084

other:

Code:

Judge
Date:

Collected by:
(Print Name)

( ) MOTION FEECOLLECTED:.
)CONTESTED - AMOUNT DUE:

CLERK'S VERIFICATION

DATE FILED
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p^,' c&b fabrication" chuck s^SaE;
Ml. Eadon MX. 2. m 125 _ \

Manning. Sourh Carolina .19102
Ph==3C2) ^3-5808 (SC) 435-3-0.5=.-^3C3) 472-5854

_„_- SPEGFY JOB* AND DATE
PROPOSAL SUBNOT^D TO. DAlZ; 7.9.99

«r«. inn- MANNING, S.C.^Tt-SSSS to ,ocx bx^, s.c.

_ • " "~"°"^T. "•• .,••<- „,-- -•'• -TOTAL FOR (3) ONITS ;.-
TrvriT^OR (1) PNIT ""s lOi.OOU-UU
~5~357300TOO . _.s 12.000-00

400 SATT a0L°PHAHE (12) ^ 0(J ? J^SOO-OO _

71" INSIDE UPPER AND LOWER CAx*AL|S 3*. ^4!. APRONS,

• • pi—n» tick. pr.CS COCl iru1"Uw.uk—

Ths above proposal is qucrcdEO-B. Maruuu,. «„—-

WE HEREBY PROPOSE To rurrisr. 5*er«i:^^;^T^^

and ccrziccaons) mneu mJiosc not-on ac - _rr^„
^ • ^ w--^aicuiat=dbaScdonc=Sysit=3C==«:no
ra'TL^CSCLAL'Se. If =^ ±* i^^^^ ^^*i*"^ ^r^rforsiBandiiions. lfap^*toiS«=lIn-

«* cr sub^ probity will beMtad»« ^£^££^1«'*= «* ^ibiliry of te ouxrr urJ» spc-
panes for ±e-jnk with njeennngar ugrcax—s-«-.-. •• -

v v »» *••- -=s==: -:==• ?!«» add^durr-iisd =w*.=r-be.

• -„ „.-.-.. -3--'——-' -—* —••- '-"- =w

icarions:

ACZHPT.O.CZ OF PROPOSAL: Tr.= 2
• _ .-^-arv and are fcrtby acc^ted. Yen are
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_-02/29/SBM.:A=^-^^£?£-

Friday. December 28,2000

Piedmont Promotions
Attn: Mr. Samuel Rhedes
p O. Box 4234
RockHHI, SCM732

||_^lp rNOTMSJRIi^'

Marion L. Eadon
P.O. Drawer H

Manning, 8C 29102
(803)473-6808

Dear Sam: »^^»

T^S Benenhaley to took at the sign end repawn. .
checkina back, ail of you fellows in the sign business|^"^^i'J^SS Sto*

lost S35 000.00 on the entire project

1.J,.•.^•-.•--«»|-•--l-,"•,,-,*l',"",,,*""•

Please advise.

£0*-.
Marion Eadon
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Piedmont Promotions po. oo* ^4
* R.itk 11.11. S.C. T)712

Phonoll03w"-o6llU
Fix (SQj)j:-»-536°

Decsmber 29. 2000

Mr. Marion Eadcn
C&B fabricators
P.O. Drawer H
Manning, S.C. 29102
(803) 473-58S4

Dear Marion.

f« of p5«Tt-r "9 -pC3 Ihave -ct ^an. advantage of ycu -ctknowing encughin response to your fax of CeaTW-3^- fabrication business. Icontracts wth ycu
about the tusiness. Iam net "cr.^v* 7.^"l"'? ' 'J-L .JCcn It tcck ycu rr.uch longer tc build theto build three signs at aprice that ycu aid ana^ •« f=•;;- ££oJ rTie.,/_. ;hs 3igriS v,culd bs zuM
signs cecus* ycu wedd ^^^f-1:7^^^^ ycu the e.tlre fee. All ihave
correctly ar.d thatycu -.vcuid *>ar.c —. ..n- -..-•..- • __ ncv/is .h_.ycu -=rr3c:everted is that you do the I« P";^- a^;-;V;---^-1. .^^,B .^ :=rrsc:.y.
wcrk Stat was not performed =srrac-y. Y-Jr—--: —•-

• -, • _ • • r- n '=3-:r.'- arc iias beccrr.a csngarcus. It '.s:r.
The sign in cuesScn**^*\^S^~^*Z-£i^ net fr,M correct, Ineed to v.ncw
ne-ii =firrrr.eciate repair. P'.ease re.-ai. ••••s .
your :=s?=nsa to this matter :r7;-ec:Ste:y.

,, ., n „-'-2;.or--3t •• 3C3^22^=3=0. Mylrr.avte.-eaCTedat?8C3)3S7^35^ •
address is P.O. Sox 4224. rvccK nul. a... 29.- ,2

Sir.csraiy. -

Sanv-ai W. Rhcces. Jri

EXHIBIT

4
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STATE OF SOUTH CAROLINA )
)

COUNTY OF YORK )

Auto-Owners Insurance Company,

Plaintiff,

v.

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon, C&BFabncations, Inc.,
and Low Country Signs, Inc.,

Defendants.

IN THE COURT OF COMMON PLEAS

CALENDAR NO. 02-CP-46-2369

CERTIFICATE OF SERVICE

1, Hoover C. Blanton, of McCutchen Blanton Johnson &Bamette. LLP., do hereby

certify that acopy of the Motion for Summary Judgment by Defendants Samuel W.

Rhodes and Piedmont Promotions, Inc. with attached Affidavit ofSamuel W. Rhodes,

Jr. was served on counsel for the Plaintiff and other defense counsel, by mailing acopy

thereof, in the United States mail, first class postage prepaid, and return address clearly

indicated on said envelope this the 15th day of February, 2005 addressed as follows:

A. Johnston Cox, Esquire
Ellis, Lawhome& Sims, P.A.
Post Office Box 2285
Columbia, South Carolina 29202

William O. Sweeny, m, Esquire
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

1515 Lady Street
Columbia, SC 29211
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

v.

Samuel W. Rhodes, Piedmont

Promotions, Inc. and Marion L.
Eadon, C&B Fabrications, Inc.,
and Low Country Signs, Inc.,

. Defendants.

IN THE COURT OF COMMON PLEAS

CALENDAR NO. 02-CP-46-2369

BRIEF OF DEFENDANTS SAMUEL W.

RHODES, JR. AND PIEDMONT

PROMOTIONS, INC.

1. IN SUPPORT OF THEIR MOTION

FOR SUMMARY JUDGMENT; AND

2. IN OPPOSITION TO PLAINTIFF'S

MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

This is a Declaratory Judgment (DJ) action in which the Plaintiff Auto-Owners

Insurance Company (Auto-Owners) seeks a declaration of no coverage under its liability

insurance policy issued to C&B Fabrications, Inc. and Low Country Signs, Inc.1 The

Defendants, Samuel W. Rhodes (Rhodes) and Piedmont Promotions, Inc. (Piedmont) ask

for a declaration that the Plaintiffs policy of insurance does afford insurance coverage for

the events alleged [and proved at the trial] in the Amended Complaint in the underlying

action.

These Defendants instituted a civil action in the Court ofCommon Pleas for Fairfield

County, South Carolina against Marion L. Eadon, d/b/a C&B Fabrication (Eadon or C&B)

in which they sought recoveryfor damagesto real estateowned by Rhodes and lost income

There was no corporate entity "C&B Fabrications, Inc.". There was no corporate entity
"Low Country Signs, Inc.". This will be discussed in detail in this brief.

1
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by Piedmont as a result of C&B having designed, fabricated and erected three outdoor

advertising billboard sign towers (sign or signs) in Fairfield County, SC which were

negligently designed, fabricated and erected and which defective condition C&B failed to

discover and correct on its inspection after noticewasgiven ofone ofthe signs leaning. One

ofthe signs later fell on Interstate 1-77 and because of safety concerns the South Carolina

DepartmentofTransportation (SCDOT) mandated that Rhodestakedown theremainingtwo

signs which was done. The action was tried the week of August 30, 2004. The Plaintiffs

proved damages to the real estate and resulting damage to Piedmont because the property it

had leased lost income it would have received had the signs remained. At the end of the

four-day trial the jury returned a verdict for (he Plaintiffs under the Negligence cause of

action for $3,000,000 actual damages and S3.50O.000 punitive damages. On the Contract

causeofaction andtheImplied Warranty cause ofaction Plaintiffs'verdicts for$5,000 actual

damages in each were awarded. No olher causes of action were submitted to the jury.

Rhodes and Piedmont elected to recover on the Negligence cause of action in which the jury

rendered the $6,500,000 verdict. Judgment was entered bytheClerkof Court on thejury's

verdict on September 2,2004. The Defendant's post-trial motions were denied.

In this DJ action the Defendants Rhodes and Piedmont in their Answer ask for a

declaration that the policy affords liability insurance coverage to C&B for the event and

resulting damage proximately caused by ihe negligence, recklessness and willfulness of

C&B. The issues are before the Court on cross-motions for Summary Judgment.

FACTUAL BACKGROUND

Rhodes is the sole owner and stockholder of Piedmont, a South Carolina S-

Corporation. Rhodes and Piedmont own or lease outdoor advertising space in various

2
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locations. Rhodes obtained permits in the name of Piedmont to erect three outdoor

advertising signs on real estate owned by Rhodes in Fairfield County adjacent 1-77. A

proposal dated July9,1999byC&B to design, fabricate, deliver andinstall the threeoutdoor

signs was submitted to Rhodes by C&B. The proposal was on the letterhead of C&B

Fabrication. Nothing on the proposal indicated that C&B is a corporation. The initial

proposal by C&B was for $ 155,460.00. This was negotiated downward to $ 153, 960.00.

This revised proposal was accepted by Rhodes on August 4, 1999. When the proposal was

accepted by Rhodes he paid one-half the agreed price to C&B. On February 8,2000 a second

payment check to C&B was made by Rhodes and on February 22, 2000 the third and final

check to C&B was made when the installation ofthe fabricated signs was completed by

C&B. When Rhodes made the final payment to C&B he requested, as a condition of making

the final payment, a copy ofthe engineering drawings for the signs. On February 22, 2000,

Tracy Benenhaley,C&B's manon the erectionsite,furnishedRhodes acopy ofthe drawings

purporting to be the ones from which the signs had been fabricated. These drawings were

prepared by Thompson Engineering Group, L.L.P. of Athens, Tennessee for "C&B

Fabrication" and were dated July 13, 1999. Nothing on the drawing indicated C&B is a

i

corporate entity. (See Rhodes' Affidavit) |

In December 2000,approximatelyten monthslater, the middle sign was discovered

leaningtoward1-77. Rhodes reported thisto Eadon whowas requested to conect the leaning

sign and to inspect the other two signs and make any needed corrections to them. On or

about Wednesday, January 17, 2001 Eadon had adjustments made to the leaning sign.

Rhodeswas on the premises whenEadon's personnel were correctingthe leaningsign He

requested that they inspect the other two signs and was assured by them that they would do

3
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so.

Rhodes testified thatwhenhe was informed thatoneofthe signs was leaning hewent

to the location and discovered that the middle sign was leaning. Hecontacted Eadon to have

the leaning sign repaired and inspecttheother two signs. Rhodestestified on his deposition:

A: I talked to him and Marion. Somehow or another, I don't know if
they were together or what, because I called C&B or Marion and this
guy calls me back, and so I don't know if they were.

Q; You don't know if they were together or Marion was shutting his
business down?

A: Marion ended up sending people to come fix it.

Q: Did someone come out to fix that sign?

A: Yes, sir.

Q: Do you know what repairs were made on that sign?

A: They came out to fix that sign and they were supposed to inspect all
signs and make sure there were no problems with any of them.

Q: Do you remember was it C&B or was it Low Country?

A: C&B

Q: They came out, do you remember what theydid as far as repairs, if
any, they made?

A: When I left the location they had the middle sign hooked up tOja
crane and they were supposedly restraightening the sign, and assured
me there was no danger and that they would inspect all signs and
make sure there was no danger, and everything was fine before they
left.

Q: Do you recall approximately when this was?

A: That should have been in January of 2001. (pp. 37-38)

Q: Could you tell me factually - you had told me someone came out
from C&B to try, apparently failing to repair, but you thought
repairing the sign. Do you knowthetime frame between when they

ROA-Page 0576



did that repair that you saw and when the sign actually fell?

A: Would you have a calendar? Ifnot, Ican guess.

Q: Iwon't hold you to it as a firm date, just what you believe.

A: Two days.

Q: Within two days after they were making the repairs?

A: Yes, sir, two or three. (Rhodes deposition, pp. 44-45)

On the afternoon ofJanuary 20, 2001, one ofthe signs fell on 1-77 across both

southbound traffic lanes. The sign that fell was the southernmost sign, not the one previously

leaning, which was themiddle sign. The SCDOT required Rhodes to immediately take down

the remaining two signs because of safety concerns. On January 23,2001 the SCDOT gave

wntten notice ofcancellation ofall three outdoor advertising billboard permits.

THE UNDERLYING ACTION AND ITS JUDGMENT

The Amended Complaint of Rhodes and Piedmont in the underlying action against

C&B alleged (Paragraph 11):

In December, 2000, it was observed that one of the three signs was leaning
towards Interstate Highway 1-77 and this was reported to the Defendant who
was requested to correct the leaning and to inspect the other two s.gns and
make any needed corrections to them. On or about Wednesday, January 17,
2001, the Defendant made adjustments to the sign that was leaning and
purportedly checked the other two signs.

The Rhodes and Piedmont Amended Complaint alleged (Paragraph 20 e):

As aconsequence ofhaving to remove the signs pursuant to the mandate of
the South Carolina Department ofTransportation, permanent fixtures on the
Plaintiffs real property had to be removed which has resulted in significant
injury to the Plaintiffs real property and has significantly impaired its value
and usefulness, which injury cannot be replaced or repaired under the current
mandates ofthe South Carolina DepartmentofTransportation prohibiting the
use ofsigns at this location.
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Rhodes testified on his deposition that as aresult ofthe sign failing and the other

signs having to be removed at the mandate ofthe SCDOT that his real estate has been

damaged because "Well, my real estate is not worth what it was with the signs up." (p. 28)

Excerpts from Rhodes' deposition are attached as Exhibit 1. Rhodes testified to the same

effect at the trial. AJso at the trial the Plaintiffs' real estate expert appraiser, C. Duke

Durden, testified that as aresult ofthe sign falling and the consequences flowing therefrom

that the Fairfield County real estate has been damaged. (See Rhodes' Affidavit). The jury's

verdict was based upon evidence ofdamage to the real estate as aproximate result ofthe sign

falling on 1-77 and theconsequences therefrom.

In the underlying action, the Court has already faced the issue ofthe nature ofdamage

which Rhodes and Piedmont sought to recover and, in fact, recovered. The Court refused

the Defendant's Motion to change the venue of the action from Fairfield County to

Clarendon County(where Eadon resides) because under the allegations oftheComplaint, the

action was one for "injuries to real property in Fairfield County." When permanently

installed on this real estate the three signs became fixtures and apart ofthe real property.

The fixtures made the real property income producing. They were equivalent to agrowing

crop, a peach orchard or a stand of timber. Damage to growing crops is an injury to real

estate- Pierce v. Marion County Lumber Company. 103 S.C. 261, 88 S.E. 135 (1916).

The allegations ofthe Amended Complaint in the underlying case, reflect that the

allegedly defective design, fabrication and erection of the three signs and the subsequent

negligent inspection and repair ofthethree signs, two orthree days before one ofthem fell

on 1-77, the forced removal by public authority oftheremaining two signs, which made the

real estate no longer income producing with the fixtures removed and its value reduced,
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constitutes "property damage" to real property. The jury's verdict in favor ofthe Plaintiffs

in the underlying action based upon the evidence presented of damage to real property

confirms as a matter of fact and as a matter of law for all purposes connected with the instant

case that there was in fact "property damage" to real property in Fairfield County as a result

ofthe sign falling on 1-77 and the consequences flowing therefrom.

Kershaw County Board of Education v. United States Gypsum Company. 302 S.C.

390,396 S.E.2d 369 (1990), was an action by the School District against the manufacturer

ofceiling plasters containing asbestos which were installed in school buildings. The Supreme

Court affirmed the Trial Court's ruling that the economic loss rule did not bar causes of

action in negligence and breachof warranty. The District sought "money damages for the

costs of inspection, testing, and the removal ofthe hazardous asbestos material from the

school buildings.... The jury returned a verdict lor $200,000.00 on the negligence cause of

action and $25,000 on the warranty cause of action." The opinion states: [396 S.E.2d 371]

As we noted in Kennedy, the economic lossrule is the general rule that there
is no tort liability fora product del'eci if thedamage suffered by a plaintiff is
only to the product itself.299 S.C. .it341. 384 S.E.2d at 734. We also noted
our difficulty with the economic loss rulegenerally, and we partially rejected
the rule in the residential home building context. Id. We have not yet been
presented with the question of whether the rule should be so rejected in all
contexts, including thecoipmerciul arena, andwe need not address that issue
here, as this case may be disposed of on narrower grounds.

The sole issue which needs to be addressed here is whether the
economic loss rule applies when a plaintiffctaims.and proves "other property
damage". We held in Kennedy that the rule does not apply where other
property damage is proven. 299S.C. at 341,384S.E.2d at 734. In addition,
we agreewith and adopt the reasoning of the recent District Court decision
in City of Greenville v. W.R. Grace & Co., 640 F.Supp 559 (D.S.C. 1986),
aff'd 827 F.2d 975 (4th Vir. 1987). In W.R. Grace, an asbestos case, the
District Court held that the economic loss rule does not preclude an action in
tort, for damages sustained where a defendant's product caused damage
to other property of the plaintiff. We therefore, need only to follow
Kennedy and W.R. Grace in order to dispose of Gypsum's argument here,
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since Kershaw has alleged and offered proof of other property damage.
(Emphasis added.)

The"otherpropertydamage"inKershaw was"thecosts of inspection,testingandthe

removal of the hazardous asbestos material." Property damage alleged and proved by

Rhodes and Piedmont in the underlying action was damage to the real estate and the costs

of removal ofthe signs. Damage to the real estate included physical damage in that its

physical features werealteredandchanged(permanent fixtureswereremoved)and it wasleft

with residual buried (twenty-eight feet in poured concrete) metal stumps (twenty-one feet

above-ground) and wreckage ofthe sign remnants which will be costly to remove.

Allegations in the AmendedComplaint inthe underlying action ofdefective design

and fabrication ofthe three signs and the subsequent negligent inspection and repair ofthe

three signs, two or three days before one of them fell on 1-77, were proved at trial. The

forced removalby public authority of the remaining twosigns madethe real estate no longer

income producing with all three permanent fixtures removed, and that fact significantly

reduced its value. Thatconstitutes "otherproperty damage" to real property. C&Bhasbeen

found liable in negligence for that "other property damage."

THE POLICY

The policy obligates Auto-Owners to "pay those sums that the insured becomes

legallyobligated to pay as damages becauseof... 'property damage' to which this insurance

applies."[Section I; Coverage A, 1,a (page 1)]. Byreason ofthe verdict in the underlying

action, theinsured hasbecome legally obligated topay damages toRhodes andPiedmont for

"property damage".

The policy provides that the insurance applies to property damage only if the

"property damage" is caused byan "occurrence" that takes place in the coverage territory.
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[Section I;Coverage A, 1, b, (1) (page 1)]. "'Occurrence' means an accident:" [Section V

9 (page 13)]. The verdict in the underlying action establishes that there was an occurrence.

'"Property damage'means:

a. physical injurytotangible property, including all resultinglossof use
of that property....

b Loss of useof tangible property thatis not physically injured.[Section V 12,
a., b. (pages 13 and 14)].

Physical injury to tangible propertyand loss ofuse of tangible propertywas proven

in the underlying action.

The plain, ordinary meaning of "damages" is monies paid on an insured's
loss, in this case, from property damage. An "ordinary" meaning ofthe term
is not a legalistic one dependent on whether the damages are classified as
legal versus equitable. (Cite omitted.) "The policy language, 'all sums which
the insured shall become legally obligated to pay as damages because of
property damage,' can reasonably be interpreted to cover any claim asserted
against the insured arising out of property damage, which requires the
expenditure of money, regardless of whether the claim can be characterized
as legal or equitable in nature."(Cite omitted). 'To give words in an insurance
contract a technical meaning simply by reading them 'in the insurance
context,' would render meaningless our law's requirement that words be
given their ordinary meaning unless a technical meaning is plainly intended."

Helena Chemical Company v. Allianz Underwriters Insurance Company. 357 S.C. 631. 594

S.E.2d 455 (2004). Although it arose under the commercial code, the holding ofthe Court

in Gasque v. Eagle Machine Company Limited. 270 S.C. 499, 243 S.E.2nd 831 (1978), is

informative:

The issue then is whether damages in the form of diminution in value of the
defective product and consequential economic loss constitute damage to the
property of Appellant within the meaning of Code Section 36-2-318....

Diminution in value of the subject product and consequential loss of profits
occasioned by its defective performance constitute property damage.

Auto-Owners' Amended Complaint alleges (Paragraph 19) that its "policy ol

insurance provides no coverage... with respect to the described lawsuit....". The prayer of the
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Amended Complaint is for an Order that the"policy of insurance provides no coverage ...

with respect toany injuries ordamages arising out oftheevents described intheComplaint"

in the underlying action.

However, the Affidavit of Carl Anders (Anders) SeniorClaims Representative of

Auto-Owners, submitted with Auto-Owners' First Motion for Summary Judgment (in

December, 2003) states that Auto-Owners has in fact paid several invoices for expenses

arising out of the sign falling on 1-77. If no coverage exists under the policy, then no

payments werecalled for nor should any havebeen made.

On February 8,2001 Gust nineteen days after the sign fell) Anders wrote C&B in

which hesaid onpage one "atthis time we are unsure if an occurrence asdefined by your

policy has taken place." Acopy ofthat February 8, 2001 letter is attached as Exhibit 2.

However, when Auto-Owners' First Summary Judgment Motion was heard (and denied) on

January 22,2004, counsel for Auto-Owners stated to the Court:

The one sign that fell down and caused damages tothe highway department
and what not, I would contend that would be an occurrence because it is
somethingthatcaused physical damage, adefect that caused physical damage
toother property. (Transcript p.6, lines 4-8). (Emphasis added.)

Acopy ofpage 6ofthis transcript is attached as Exhibit 3. Auto-Owners has admitted there

was an "occurrence".

In addition, Anders wrote Piedmont on August 2,2001 (over six months after the sign

fell) in which he said "we have coverage for resulting damages that this sign has caused and

I have enclosed adraft to you in the amount of$1800.00.... We will also have coverage for

the expenses that the SCDOT has billed you for and 1have paid that bill directly to them."

Acopy ofthis letter is attached as Exhibit 4. In addition, in aletter dated February 8, 2002

Anders wrote Eadon informing him that Auto-Owners was entering adefense to the Rhodes
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and Piedmont action under a reservation of rights. In that letter Anders said:

We have paidforwhat we believeiscoveredpropertydamage thus far under
your Commercial General LiabilityPolicy. We will be defending presently
due to the claimof damage to realproperty that is allegedin the suit papers....
Should the claim of damage to real property be dismissed, there is a strong
likelihood that we will no longer be providing a defense to you. (Emphasis
added.)

A copy of that Anders letter dated February 8,2002 isattached as Exhibit 5. Thus,

Auto-Owners has acknowledged that it does have coverage for this event. It has

acknowledged that ithas coverage for "the claim ofdamage toreal property." By reason of

the verdict of the jury, upon which judgment has been entered, it is no longer merely a

"claim" of damage to real property. As a matter of fact and as a matter of law it has been

proven that there was damage to real property. What Auto-Owners seeks to do in this action

is tolabel and package the damage suffered byRhodes and Piedmont asbeing damage only

to the signs themselves and not damage to the real estate. This is demonstrated by the

various exclusions relied upon by Auto-Owners as set forth in its Amended Complaint.

(Paragraph 16).

Four policyexclusions are specifically referenced in Paragraph 16 ofAuto-Owners'

Amended Complaint: Exclusion k; Exclusion 1; Exclusion m; and Exclusion n. Auto-

Owners contends that its policydoes not apply under these exclusions to

a. "Property damage" to "your product" "arising out of it or any part of it"
(Exclusion k);

b. "Property damage" to "your work" "arising out of it or any part of it"
(Exclusion 1);

c. "Property damage" to "impaired property" or property that has not been
physically injured, arising out of (1) a defect deficiency, inadequacy or
dangerous condition" "your product" or "your work" [but] this exclusion
does notapply to the loss ofuse of other property arising outof sudden and
accidental physical injury to"yourproduct" or"yourwork"after it hasbeen
put to its intended use. (Exclusion m);

11
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d. Damages claimed for any loss, cost orexpense incurred byyou orothers for
the loss of use, withdrawal, recall, inspection, repair, replacement,
adjustment, removal or disposal of(1) your product; (2) your work, or (3)
impaired property; if such product, work or property is withdrawn from the
market or from use by any person or organization because of a known or
suspected defect, deficiency, inadequacy, or dangerous condition in it.
(Exclusion n).

AUTO-OWNERS' PRESENTATION IS FLAWED

The focus of Auto-Owners ison its contention that damage to the fallen sign itself

is an excluded area ofcoverageand because the fallen sign was damaged by its fall, other

damage causedby thesign's fall is excluded. Once thesigns became fixtures and a partof

the real estate, they lost their characteras items to be dealt with separately. Auto-Owners

fails to recognize the fact that the signs became permanent fixtures and a part of the real

estate once erected. As a result ofthe sign fallingand the other two signs having to be taken

down the real estate has been robbed of its income-producing status, left with useless

embedded concrete stumps to be removed, and thereby damaged. That damage to real

property has been proved.

Moreover, if there is no insurance coverage because of property damage to "your

product arising out of it or any part of it" (Exclusion k); or "to your work arising out of it or

any part of it" (Exclusion 1); or for damages for "loss bf use, withdrawal, recall, inspection,

repair, replacement, adjustment, removal or disposal of your product, your work, if such

work or property is withdrawn from the market because of a known or suspected defect,

deficiency, inadequacy or dangerous condition in it" (Exclusion n), then the policy affords

no liability insurance under any circumstance.

Liability under the policy, including the products completed operations portion of the

policy, is incurred only as a result of (a) "your product, arising out of it or any part of it" or

12
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(b) as a result of "your work arising out of it or any part of it." That is what the insurance

was for: tocoverliability for damage or injury tootherproperty causedbytheproduct (sign)

or "work arising out of it or any part of it." There is nothing else to be insured. If that is not

insured, nothing is insured.

Thepolicy specifically hasa"products-completed operations" coverage limil ofone

million dollars. If the product and the work connected with it, including the negligent

inspection two or three days before the sign fell, which caused damage to real estate is not

covered, then what does the policy cover? The answer is nothing! As to the language that

the insurance does not applyto property damageto impairedproperty or propertythat has not

been physically injuredarisingout ofa defectjdeficiency, inadequacy or dangerous condition

in your product or your work (Exclusion m) this exclusion could not apply in any event. The

real estate ofRhodes has been physically injured by the involuntary removal (by one falling

and two at the direction of public authority) of the fixtures on it which, before removal,

made the real estate income producing and productive. Their removal is a physical injury the

same as if growing timber, a peach orchard or growing crop had been destroyed.

Furthermore, the exclusionary language (as to Exclusion m, which has the effect of

eliminating Exclusion m from the discussion) that it (Exclusion m) "does not apply to .the

loss of use of other property arising out of sudden and accidental physical injury to your

product or your work after it has been put to its intended use" describes facts which confirm

that this exclusion "does not apply." That is so because there was a sudden, accidental,

physical injury when the sign fell. Auto-Owners admits that the sign had been put to its

intendeduse. (Auto-Owners' Memorandump.1). This falling sign started thedomino effect

which resulted in property damage to the real estate because it was thereby robbed of its

income producing status because it no longer had its revenue-producing signs and the real
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estatewas leftwith useless twenty-eight feet buried concrete stumpsand useless twenty-one

feet above-ground metal columns.

Auto-Owners is silent about coverage under its policy applicable to a critical factual

circumstance. That circumstance is the fact that Marion L. Eadon d/b/a C&B Fabrication

worked on the leaningsign and had it correctedandnegligentlyinspected or failed to inspect

the other two signs just two or three days before one ofthe signs fell. Had the inspection

been properly done, it would have detected the about-to-occur sign failure. The failure to

inspect and correct a condition in the sign was a separate and independent act ofnegligence.

The correction ofthe leaning signand theflawed inspection (ornon-inspection) ofthe sigh

that fell are not dependent upon the fact that Marion L. Eadon d/b/a C&B Fabrication had

also designed, fabricated and installedthesigns originally: The negligent inspection (or non-

inspection) of the sign that fell was a liability of the negligent inspector whether it was

Marion L. Eadon, d/b/a C&B Fabrication or someone else. The negligent inspection (or non-

inspection) of the sign was one of the allegations in the Complaint upon which the

negligence count rested.

THE LAW

Auto-Owners repeatsitscontention that thereis no liabilityunder the policybecause

"faulty workmanship, alone, does not constitute 'an accident' and cannot therefore be an

'occurrence.'" (Auto-Owners'Memorandum pp. 14-15). What Auto-Owners ignores, and

seeks to avoid addressing, is that theunderlying event is not faulty workmanship alone. It

was faulty workmanship but it was more than that. The effortby Auto-Owners to limit the

application of the facts in this case to its contention that there was damage only to the

product itselfand which resulted solely from faulty workmanship iscontrary tothefacts and

to the South Carolina law. In the case ofKennedy v. Columbia Lumber and Manufacturing
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Company. Inc.. 299 S.C. 335, 384 S.E.2d 730 (1989) the Supreme Court made clear the

circumstancesunderwhich tort liability is incurred: '

Where a purchaser buys a product which is defective and physically harms
him,his remedyis in eithertortor contract. This is so, the analysis provides,
because his losses are more than merely "economic." ...

Ifa builderperforms construction insucha waythat he violatesa contractual
dutyonly, then his liability isonly contractual. If heacts in a wayto violate
a legal duty, however, his liability is both incontract and in tort. ...

A violationofa buildingcode violatesa legalduty forwhich a builder can be
held liablein tort for proximately caused losses. Terlinde. 275 S.C. 399. 271
S.E.2d 770, imposes a legal duty on builders to undertake construction
commensurate with industry standards. Where a building code or industry
standard does not apply, public policy further demands the imposition of a
legal duty ona builder torefrain from constructing housing thatheknows or
should know will pose serious risk of physical harm. ...

Acauseofaction innegligence willbe available where a builder has violated
a legal duty, no matter the typeof resulting damage. ...

Abuilder may be liable toa home buyer intort despite the fact that thebuyer
suffered only "economic losses" where: (I) the builder has violated an
applicable building code; (2) the builder has deviated from industry
standards; (3) the builderhas constructed housing that he knows or should
know will pose serious risks of physical harm.

In the underlyingcase Rhodes and Piedmont proved that Marion L. Eadon d/b/a C&B

Fabrication (1) violated the applicable building codes; (2) deviated from industry standards;

and (3) constructed signs that posed serious risk ofphysical harm. Proof ofonly one of

these violations qualifies the tort action. Rhodes and Piedmont proved all three. Three times

the breach of a legal duty, was proven. (Trial testimony of Plaintiffs' expert structural

engineer, Alan Campbell: sign was not built according to design; sign did not meet industry

standards; sign did not meet code requirements; sign defective and not capable of

withstanding code-prescribed wind loads; sign fell because itdid not meet building code and

industry standard requirements: Tnal transcript, pp. 249-250; 9/30/04). The three times
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breach of legal duty resulted in damage to real estate.

A general liability insurance policy typically does not cover claimsoffaulty
workmanship, but insteadcovers claimsof faulty workmanship that causes
an accident. (Emphasis added.)

Isle of Palms Pest Control Company v. Monticello Insurance Company. 319 S.C. 12, 459
S.E.2d 318 (Ct. App. 1995).

Auto-Owners cites Stroup Sheet Metal Works. Inc. v. The Aetna Casualty & Surety

Company. 268 S.C. 203,232 S.E.2d 885 (1977). That case did not involve a tort action and

did not involve allegationsor contentions ofnegligence. That was the distinguishing factual

detail in that case. The opinion repeatedly refers to that circumstance [232 S.E.2d, p. 887]:

There can be no doubt but that this action was one for breach of contract for

faulty workmanship. Negligence was not alleged and the complaint may not
be characterized as sounding in torts. No occurrence (or accident) as defined
in the policy was alleged.

Auto-Owners also cites Laidlaw Environmental Services (TOO. Inc. v. Aetna

Casualty & Surety Company of Illinois. 338 S.C. 43, 524 S.E.2d 847 (Ct. App. 1999).

Again, that case has no application to the instant case. There were multiple issues in Laidlaw

but for purposes pertinent here only one need be mentioned. The following sentence from

the opinion makes that clear;

It is undisputed that this policy specifically excludes products-completed
operations hazard coverage.

The Laidlaw opinion is quite specific that the insured in that case "specifically rejected such

[products-completedoperations]coverage." [524 S.E.2d, p. 849]. In the instant case, "it is

undisputedthat [Auto-Owners'] policyspecifically [includes] products-completedoperations

hazard coverage." The Declarations page of the Autp-Owners policy has a specific entry

"products-completed operations aggregate limit: $1,000,000."
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Auto-Owners relies upon the case of L-J. Inc. v. Bituminous Fire and Marine

Insurance Company. 2004 WL 1775571 (Decided August 9, 2004). L-J, Inc. is clearly

distinguishable on the facts. [Although this opinion was issued over six months ago a

petitionfor rehearingwaspendingasof January 31,2005.] Theholdingin L-J. Inc. is simply

that "we find that no 'occurrence' took place as defined by the CGL contract." The Court

held that there was"damage to the roadway system only" under those facts. TheCourt did

not make any new law or change any existing law in that case. The Court affirmed existing

law (quoting Dean Henderson), saying:

The risk intended to be insured is the possibility that the goods, products or
work ofthe insured, once relinquished or completed, will cause bodily injury
or damage to property other than to the prodnct or completed work itself
and for which the insured may be found liable.... (Emphasis in original).

We agree that the CGL policy may provide coverage in cases where faulty
workmanship causes bodily injury or property damage to another.

In the instant case there was an occurrence. In the instant case there has been damage

to property other than theproduct itself. The insured has been found liable for that damage.

Accordingly, L-J. Inc. supports coverage under Auto-Owners' policy in the instantcase.

Exclusions in an insurance policy arc always construed most strongly against the

insurer. Bogps v. Aetna Casualty & Surety Company. 272 S.C. 460, 252 S.E.2d 565, 568

(1979). If there are any ambiguities or-conflicts in documents prepared by a party the

provisionsofthe contract have to be construed favorably to the other party. Mid-Continent

Refrigerator Companyv. Way. 263 S.C. 101, 208 S.E.2d 31, 33 (1974). "Common sense

and good faith are the leadingtouchstones of construction ofthe provisions of a contract;

where one construction makes the provisions unusual or extraordinary and another

construction which is equally consistent with the language employed, would make it

reasonable, fair and just, the latter constructionmust prevail. Parker v. Byrd. 309 S.C. 189,
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420 S.E.2d 850, 853 (1992). "When a policy is 'susceptible to more than one reasonable

interpretation, one ofwhich would provide coverage, this Court must hold as amatter oflaw

in favor ofcoverage'". S.C. State Budget and Control Board, v. Prince, 304 S.C. 241 403

S.E.2d 643, 647 (1991): Goldston v. State Farm Mutual Automobile Insurance Company

358 S.C. 157, 594 S.E.2d 511 (Ct. App. 2004).

The traditional approach by aliability insurer in aDeclaratory Judgment action as to

coverage issues is to focus on individual trees, count the growth rings on the trees, and

attempt to ignore that the forest exists. Auto-Owners has followed the traditional approach

in this case.

Itissuggested that the liability insurer's traditional approach misses and ignores the

greater and totalpicture. Oneor twotrees (claimed exclusions) do not constitute theforest.

All the trees collectively make it a forest. One or two claimed exclusions cannot have the

effect of eliminating the forest. Claimed exclusions must be viewed in the context of the

entire policy (the forest). They must beviewed in thecontext ofthe facts (asestablished by

thejuryverdict andjudgment entered) intheunderlying civil action against the insured and,

most importantly, in the context of the basic purpose for which the liability policy was

obtained.

In that connection the case of Isle of Palms Pest Control Company v. Monticello

Insurance Company. 319 S.C. 12, 459 S.E.2d 318(Ct. App. 1995), affirmed321 S.C. 310,

468 S.E.2d 304 (1996) is instructive. In that case Isle of Palms Pest Control was sued for

fraud andnegligence in connection withitshaving prepared andissued a termite inspection

report which was relied upon by the purchaserofa home. It was "alleged that Isle of Palms

conducted its inspection in a negligent manner. The Purchaser also included allegations for

fraud, breachofcontract,unfairtradepractices, conspiracy, negligent misrepresentation, and
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breach ofwarranty". Isle ofPalms brought aDeclaratoryJudgment action against its insurer

(Monticello) for adeclaration that Monticello was obligated to defend and indemnify it in

connection with the action by the Purchaser. Monticello contended that the policy did not

provide coverage. The Trial Court and the Court ofAppeals held that there was coverage

under the policy. Excerpts from thatopinion follow:

A general liability policy is intended to provide coverage for tort
liability for physicaldamage to the property of others; it is not intended to
provide coverage for the insured's contractual liability which causes
economic losses. CD. Walters, 281 S.C. at 596-97, 316 S.E.2d at 712. It is
for thisreason thata general liability insurance policy typically does not
coverclaims of faulty workmanship, but instead covers claimsof faulty
workmanship that causes an accident. Id. Here, however, the faulty
workmanship did cause anaccident - the improperly performed inspection
resulted in continued termitedamage....

Isle of Palms purchased a liability insurance policy to protect itself against
claims for damage to property of others caused by its negligence. The
declarations page ofthe policy included "exterminator" in the list ofcovered
general liability hazards, and the premium was based primarily on Isle of
Palms' receipts from its exterminating business. To give effect to the
professional liability exclusion would render the policy virtually
meaningless, because it would exclude coverage for all claims arising
from Isle of Palms' exterminating services, the very risk contemplated
by the parties. See Canal Ins. Co. y. Insurance Co. ofN. Am., S.C.

, 431 S.E.2d 577 (1993) (refusing to construe exclusion to prohibit
coverage for the only vehicle contemplated by the parties). The internal
inconsistency created by an exclusion which purports to bar coverage for
claims arising out ofthe very operation sought to be insured renders the
policy ambiguous, and we must resolve that ambiguity in favor of
coverage. South Carolina Budget & ControlBd. v. Prince, 304 S.C. 241,
403 S.E.2d 643 (1991); Milbteadv. LifeIns. Co. of Virginia, 256 S.C.449,
182 S.E.2d 867 (1971) (ambiguity in exclusion should be resolved in favor
ofcoverage). Accordingly, we refuse to interpret the exclusion so as to bar
claims for property damage caused by Isle of Palms' negligence in
performing its exterminating services. (Emphasis added).

In the underlying action Rhodes and Piedmont have proved that negligence of (the

insured) Eadon d/b/a C&B proximately resulted in property damage to them. The underlying

action was one for damage to real property as a result ofthe negligence, recklessness and

19
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willfulness ofthe Defendant in the manner in which the three signs were designed, fabricated

and erected, and in the failure ofthe Defendant to properly inspect and correct the flawed

condition ofthesigns when itwas brought to the attention oftheDefendant after one ofthe

signs was discovered leaning toward 1-77 and before one ofthe signs subsequently fell on

1-77 twoor three days later. Negligent inspection was the tort in Isleof Palms.

In Isle of Palms theCourt of Appeals said

because the Purchaser does allege Isle of Palms' negligence resulted in
property damage, the policy issued byMonticello does provide coverage for
suchdamage, andMonticello is therefore obligated to defend.

The underlying claim ofRhodes and Piedmont was "for tort liability for physical

damage to the property of others." {Isle of Palms). That claim was proved by the jury

verdict.

Furthermore, the Auto-Owners declarations page of its liability policy has the

description of the business which is insured as "sign mfg." On the commercial general

liabilitycoverage declarations page itspecifically identifies "products-completed operations

aggregate limit" anddescribes thepayroll codefor "sign erection, installation orrepai." The

premium isbased upon thepayroll for this operation. This isthe operation (design, fabricate,

deliver and install, inspect and repair the three signs)C&Bwas engaged in which resulted

in damageto the real property of Rhodes in Fairfield County as the resultofthe negligence

ofC&B. If theexclusions claimedby Auto-Ownersaregiveneffect they"would render the

policy virtually meaningless, because it would exclude coverage for all claims arising

from [the C&B operation],the very risk contemplated by the parties." (Isle ofPalms).

Negligence was alleged by Rhodes and Piedmont. Negligence, recklessness and

willfulness was proved! C&B did faulty workmanship (negligent design, fabrication,

inspectionand repair)whichproximately caused an accident (a sign fell) which resulted in
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property damage.

A general liability insurance policy typically does not coverclaimsof faulty
workmanship, but instead covers claims offaulty workmanship thatcauses
an accident. (Emphasis added.)

Isle of Palms Pest Control Company v. Monticello Insurance Company. 319 S.C. 12, 459
S.E.2d318(Ct. App. 1995), affirmed 321 S.C. 310, 468 S.E.2d 304 (1996).

The sign which fell on Interstate77 was an accident. That accident occurred because

of negligent design, faulty workmanship, inspection and repair. That is what the general

liability policy ofAuto-Owners was designed tocover. That iswhat Eadon expected toget,

a general liability policyto coverhisoperations as a sign designer, fabricator, installer and

repairer. That was the business activity insured. That was the purpose for obtaining the
.' " /

insurance.

One of the primary objectives of the law of contracts "is to carry out the
reasonable expectations of the parties."

Kennedy v. Columbia Lumber andManufacturingCompany.Inc.. 299 S.C. 335, 384 S.E.2d

730, 733 (1989). As to insurance contracts the Court should seek that "interpretation ofthe

policy [which] best meets the fair expectations ofthe parties under the language ofthe

policy." Joe Harden Builders. Inc. v. Aetna Casualty & Surety Company. 326 S.C. 321,486

S.E.2d89(1997).

C&B FABRICATION IS INSURED UNDER AUTO-OWNERS POLICY

Auto-Owners asserts that "Marion Eadon is not an insured under the terms ofthe

Auto-Owners' insurance policy." (Plaintiffs Memorandum p. 6). This contention, now

made by Auto-Owners, is contradictoryof all that Auto-Ownershas said and done since the

date ofthe occurrence, January 20,2001, until January 14,2005, six days short of four years

later. The action by Rhodes and Piedmont was instituted against Marion L. Eadon, d/b/a

C&B Fabrication. There was no ambiguity and no uncertainty about who was named as the
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defendant in that action. In Anders' letter dated February 8, 2002 "certified mail return

receipt requested" to Marion Eadon, he acknowledged having received the suit papers

"against Marion L. Eadon d7b/a C&B Fabrications." The letter stated that Auto-Owners

would be furnishing a defense under a reservation of rights. The thrust of that letter was that

because ofthe claim of damage to real property the defense was being afforded and if the

"claim of damage to real propertybe dismissed, there is a stronglikelihood that we will no

longerbe providing a defense to you." (That letter is appended as Exhibit 5 to this Brief).

There was nothing in the Anders letter which raised any question about Marion L. Eadon

d/b/a C&B Fabricationnot beinginsuredunder theAuto-Owners policy. Indeed,"if the facts

alleged in the Complaint fail tobring thecasewithin thepolicy's coverage, the insurer has

no obligation to defend.* State Farm Fire & Casualty Company v. Barrett. 340S.C. 1, 530

S.E.2d132(Ct.App. 2000). Accordingly, if Marion Eadon d/b/a C&B Fabrication was not

insured under the policy, why did Auto-Owners enter adefense atall? Had Marion L. Eadon

d/b/a C&B Fabrication not been insured under us policy Auto-Owners would have said so.

Auto-Owners filed the instant DJ action on October 14,2002. In its Complaint it did

not allege orcontend thatMarion L. Eadon d b.aC&B Fabrication wasnot aninsured under

its policy. Nothing initsComplaint creaies an inference as to that. It raised questions only ,

as to whether there had been an occurrence jnd whether four exceptions apply.

Five months later,onMarch 14. 2U03. Auto-Owners filed an Amended Complaint

inthisDJaction. There isnothing inits Amended Complaint that raisesany issue orpresents

any question as to whether Marion L. Eadon. d/b/a C&B Fabrication is insured under its

policy. The Amended Complaint, like the original Complaint, referenced only the issue of

occurrence and the four mentioned exclusions.

Furthermore, on March 6,2003, Auto-Owners filed aNotice ofMotion and Motion
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to Intervene in the underlying action against Marion L. Eadon, d/b/aC&B Fabrication to be

permitted to submit special interrogatories. That Motion contained the statement

Auto-Owners Insurance Company issued an insurance policy to the
Defendant [Marion L. Eadon d/b/a C&B Fabrication] with liability coverage
forthe period of time relevant to thisaction (the"Policy").

Auto-Owners' Motion further stated that Auto-Owners had filed an action inYork County

"requesting thatthe Courtdeclare the rights and obligations of Auto-Owners in relation to

theclaims made bythe Plaintiffs in this action against the Defendant." The Motion says

without any qualification or limitation that its DJ action in York County is seeking a

declaration ofthe rights and obligations of Auto-Owners "in relation to theclaimsmade by

the Plaintiffs in this action [Rhodes and Piedmont) against the Defendant [Marion L. Eadon

d/b/a C&B Fabrication]. The Motion further states without qualification or limitation that

Auto-Owners had "issued an insurance policyto the Defendant [Marion L. Eadon d/b/a C&B

Fabrication] with liability coverage for the period of time relevant to this action." A copy

of that Notice of Motion and Motion to Intervene by.Auto-Owners is appended hereto as

Exhibit 6.

Thereafter on April 21,2003 Auto-Owners filed an Amended Notice ofMotion and

Motion to Intervene in the underlying action against Marion L. Eadon d/b/a C&B Fabrication

in which Auto-Owners again stated

Auto-Owners Insurance Company issued an insurance policy to the
Defendant [Marion L. Eadon d/b/a C&B Fabrication] with liability coverage
for the period of time relevant to this action (the "Policy").

In its Amended Notice ofMotion and Motion to Intervene Auto-Owners again stated that its

DJ action in York County was to have that "Court declare the rights and obligations of Auto-

Owners in relation to the claims made by the Plaintiffs [Rhodes and Piedmont] in this action

against the Defendant [Marion L. Eadon d/b/a C&B Fabrication]". A copy of that Amended
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Amended Complaint in the underlying action contained eleven alleged causes of action.

However, only three of those were submitted to thejury (Breach of Contract, Breach of

Warranty and Negligence). The verdict on the Negligence cause of action is the one upon

which judgment has been entered. Accordingly, what Auto-Ownersstated in its Motion to

Intervene Memorandum as the pending issues ["which claims the jury finds that the

Defendants are liable to thePlaintiff' and the"amount forwhich they are found liable to the

Plaintiffs"] have now been resolved. Nowthat those core factual issues have been resolved,

Auto-Owners attempts to inject as a new issue its contention that Marion L. Eadon d/b/a

C&B Fabrication is not insured under its policy.

Auto-Owners' Amended Complaint alleges that "Marion L. Eadon d/b/a C&B

Fabrications, Inc. completed and installed the signs in February of 2000." (Paragraph 6).

Auto-Owners' Amended Complaint alleges that it issued its policy "to C&B Fabrications,

Inc. and Low CountrySigns, Inc., which included propertydamage liability coverage, subject

to certain conditions and exclusions set forth in the policy." (Paragraph 10). Auto-Owners'

Amended Complaint also alleges that its "policy of insurance provides no coverage to

Marion L. Eadon d/b/a C&B Fabrications, Inc. with respect to the described law suit, by

reason ofthe provisions ofthe insurance policy." (Paragraph 19). The only "provisions" of

the policy mentioned in the Amended Complaint are "occurrence" and four exclusions. No

issue is raised in the Complaint as to Marion L. Eadon d/b/a C&B Fabrication not being

insured under the policy. Accordingly, that is not an issue before the Court.

The Court should riot address a matter "either on its own motion, or at the request of

counsel which tenders an issue that is not presented by the pleadings." Hendricks v.

American Fire & Casualty Company. 247 S.C. 479, 148 S.E.2d 162, 168 (1966). Findings

by a Trial Court that "went beyond the issues framed by the pleadings" were set aside.

ROA-Page 0597



Furman University v. Glover, 221 S.C. 1, 81 S.E.2d 559, 563 (1954). Moreover, "The

allegations, statements or admissions contained in apleading are conclusive as against the

pleader. It follows that a party cannot subsequently take a position contradictory of, or

inconsistent with, his pleadings and the facts which are admitted by the pleadings are to be

taken as true against the pleader for the purpose ofthe action. Evidence contradicting such

pleadings is inadmissible." Elrod v. All. 243 S.C. 425, 134 S.E.2d 410,416 (1964); Postal

vMann, 308 S.C. 385,418S.E.2d 322,323(Ct. App, 1992). An admission contained ina

pleading inoneaction may beadmitted inevidence against the pleader on a trial ofanother

action. Young v. Martin. 254 S.C. 50, 173 S.E. 2d 361 (1970). Perforce the statements in

itsdocuments filed in Court, Auto-Owners isbound byits statements.

On December 29,2003 Auto-Owners filed its first Motion for Summary Judgment.

It's Motion for Summary Judgment did notraise oraddress any issue of Marion L. Eadon

d/b/aC&B Fabrication not being an insured under its policy. The Motion for Summary

Judgment was heard on January 22,.2004. During that argument and presentation no

mention or referencewas made or contentionadvanced that Marion L. Eadon, d/b/a C&B

Fabrication was riot insured under its policy.

Through counsel selected and furnished by Auto-Owners, Marion L. Eadon, d/b/a
i

C&BFabrication was defended in the underlying action to ajury verdictin favor of Rhodes

and Piedmont andjudgment has been entered onthat jury verdict. Post-trial motions have

been denied. Four months after the judgment was entered in the underlying case, Auto-

Owners, for the first time, purports to raise the issue that Marion L. Eadon, d/b/a C&B

Fabrication is not insured under its policy.

Auto-Owners' Memorandum refers to "C&B Fabrications, Inc." and "Low Country

Signs, Inc." and gives these two names as Defendants in this action. Those are the two names
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in the Auto-Owners policy as insureds. In fact, there is no corporate entity named "C&B

Fabrications, Inc." In fact, there is no corporate entity named "Low Country Signs, Inc.".

There is a corporate entity named "Lowcountry Signs & Fabrication, Inc." chartered by

Marion L. Eadon on May 1, 2000. A copy ofthe Articlesof Incorporation of Lowcountry

Signs& Fabrication, Inc. is attached hereto as Exhibit 9. Auto-Owners acknowledges in a

footnote in its Memorandum that there is no corporate entity named "C&B Fabrications, Inc."

and then states that the corporation chartered by Eadon is named "C&B Fabricators, Inc."

It is true that Eadon chartered a corporation in the name of "C&B Fabricators, Inc." but that

wasonly one of approximately ten corporations or partnerships that Eadon chartered with

the Secretary of State of South Carolina. Eadon was quite familiar with the process of

charteringcorporations forhisbusiness operations. (Trial testimony of Eadon'saccountant;

Transcript pp. 178-180; 9-1-04). InEadon's letter of December 29, 2000 to Rhodes, when

they were addressing the matter ofthe leaning sign, and before a sign fell on January 20,

2001, Eadon statedthat"C&B Fabricators went out of business April 3,2000." Acopyof

that letter is attached hereto as Exhibit 10. (See Rhodes' Affidavit).

In its Memorandum Auto-Owners states that Eadon'sdefense in the underlyingaction

was that "hewas acting asanemployee, officer ordirector ofacorporation" (Auto-Owners'

Memorandum, p.2) and "the jury found ilui C&B Fabrication was a separate entity from

C&B Fabrication, Inc." (Auto-Owners' Memorandum p. 7). These are not accurate

statements. Thecontention advanced bycounsel retained byAuto-Owners to defend Eadon

was that the wrong entity had been sued. The defense was not on thecontention that Eadon

had no liability because C&B Fabrication was a corporation. The defense contention was

that the wrong entity had been sued, to wit, C&B Fabricators, Inc. was the entity which

should have been sued. This is furtherdemonstrated by the March 4, 2002 letter of defense
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counsel to Plaintiffs' counsel in which it is stated that "the corporate entity with whom your

client was doing business was C&B Fabricators, Inc.... Iask that you please dismiss Marion

Eadon as adefendant in this case and substitute C&B Fabricators, Inc." Acopy ofthat letter

is appended hereto as Exhibit 11. The Answer to the Amended Complaint in the underlying

action alleged "that Eadon individually did not make the proposal to Rhodes, but C&B

Fabricators, Inc. submitted aproposal toRhodes." (Paragraph 6ofAnswer to First Amended

Complaint.) Acopy ofthe Answer to the First Amended Complaint is attached hereto as

Exhibit 12. The contention was that the transaction was between Rhodes and C&B

Fabricators, Inc. There never was a contention oran issue as to whether C&B Fabrication

was a corporate entity. There never was any evidence or treatment at the trial about "C&B

Fabrication, Inc." To be clear beyond any question, there was never an issue raised by

anyone, anytime, astowhether C&B Fabrication was orwas not acorporate entity until now.

Noonehascontended that C&B Fabrication was or is a corporate entity. It never has been

a corporate entity. The trial excerpt included in the Auto-Owners Memorandum about non

liability ofEadon forany corporate liability, pertained only to the question submitted to the

jury of whether the transaction was (1) between Rhodes and C&B Fabricators, Inc. or (2)

between Rhodes and Marion L. Eadon d/b/a C&B Fabrication. Because the jury found
i . . .

(correctly so under clear facts) that the transaction was not between Rhodes and C&B

Fabricators, Inc., theexchange about non-liability of Eadon as a corporate officer is moot.

It has no relevance perforce thejury's finding that the transaction was betweenRhodes and

Marion L. Eadon d/b/a C&B Fabrication. Auto-Owners continues to advance a contention

that wasarticulated bycounsel retained byit todefend Eadonin the underlying suitthat the

transaction between Rhodes and Eadon was one between Rhodes and C&B Fabricators, Inc.

That ploy was unsuccessful at the trial. The purpose of the ploywas to seek to shift any
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liability to adefunct corporate entity which went out ofbusiness six weeks after the signs

were installed. Had the verdict been rendered against C&B Fabricators, Inc., Auto-Owners

would now be saying (correctly so) that C&B Fabricators, Inc. is not named as an insured

under its policy. Auto-Owners', treatment ofthis item again is another misdirection ploy. The

jury did find that Marion L. Eadon d/b/a C&B Fabrication was liable in negligence to Rhodes

and Piedmont.

Marion L. Eadon was doing business as C&B Fabrication. A copy of a bank

statement reflecting that is attached hereto as Exhibit 13. C&B Fabrication was doing

business as Low CountrySign Fabrication Inctwo weeks after C&B Fabricators, Inc. was

no longer in business. Copies ofprinted checks ofC&B Fabrication d/b/a Low Country Sign

Fabrication Inc in April and May 2000 are attached hereto as Exhibit 14. [Note that the

"Low Country Sign Fabrication Inc" language does not mirror the corporate name

"Lowcountry Signs & Fabrication, Inc."] C&B Fabrication d/b/a Low Country Sign

Fabrication Inc was still doing business in that name in September and November 2000.

(Cancelled checks reflecting that fact are attached hereto as Exhibit 15. Bank statements of

C&B Fabrication d/b/aLowCountry Sign Fabrication Incshowing activity from April 17,

2000 to November 30, 2000 are attached hereto as Exhibit 16. Bank deposits were made

withdepositsslipsprinted"C&BFabrication". (Eadon'stestimony, Trial Transcript pp. 142,

144; 9/1/04). Eadon confirmed in his trial testimony that as of September 2000 "C&B

Fabrication was doing business as Low Country Sign Fabrication Inc" (Trial Transcript p.

152; 9/1/04). Eadon testified at the trial that C&B Fabrication merged into Lowcountry

Signs which continued to do basically what C&B Fabrication had been doing. (Trial

Transcript pp. 158-159; 9/1/04):

The corrective work to the leaning sign and the inspection ofthe other two signs in
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January 2001, two or three days before the sign fell was not done by C&B Fabricators, Inc.

because it had been out of business since April 3, 2000, over nine months earlier. C&B

Fabrication d/b/a Low Country Sign Fabrication Inc was still in business.

It is clear from the established record that, at the time the Auto-Owners policy was

issued on September 17, 2000, Marion L. Eadon was doing business as C&B Fabrication;

C& B Fabrication was doing business as Low Country Sign Fabrication Inc. The policy

issued by Auto-Owners was obviously intended to cover the operation ofC&B Fabrication,

which was not'a corporate entity, and Lowcountry Signs & Fabrication, Inc. which was a

corporate entity. C&B Fabricators, Inc. had been out of business since April 3, 2000 and

Lowcountry Signs & Fabrication, Inc was chartered on May 1,2000. It clearly was not the

design or intent of Eadon to acquire insurance for a defunct (C&B Fabricators, Inc.)

corporate entitybut to acquire the insuranceto covertheoperationofC&B Fabricationd/b/a

Lowcountry Signs & Fabrication, Inc. The bank statements of C&B Fabrication for April

to November 2000 show a cash intake of over $346,000.00. That was the business in

operation when the insurance was obtained for the policy year beginning September 17,

2000. The misnomer ofthe named insureds in thepolicy can not changethe facts.

The evidence is clear. C&B Fabrication was doing business as Low Country Sign

Fabrication Inc. LowcountrySigns & Fabncation, Inc. is a named insured in the policy

(albeit the name is a misnomer). C&B Fabrication is named as an insured in the policy

(albeit the name is a misnomer). Thesetwoentities, onecorporate andone individual, were

intended to be insured under this policy. They are insured under this policy. The argument

by Auto-Owners thatbecause no verdict was rendered against Eadon as a corporate officer

of C&B Fabricators, Inc. (a wholly separate, distinct and defunct entity) is merely a

misdirection ploy. It isan impermissible stretch that does notaccomplish theintended reach.
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One of the primary objectives of the law of contracts "is to carry out the
reasonable expectations ofthe parties."

Kennedy v. Columbia Lumber and Manufacturing Company. Inc.. 299 S.C. 335,384 S.E.2d
730,733(1989).

Certainly the "reasonable expectations" of MarionL. Eadon in acquiring the Auto-

Owners policy was to insurehis operationas C&B Fabrication d/b/a Lowcountry Signs &

Fabrication, Inc. These are the entities named in the policy (albeit a misnomer). Auto-

Owners has not been misled. It has not been misinformed. It has been fully cognizant of all

these factors throughout. To permit Auto-Owners to succeed in what it is attempting to do

now would be to allow it to afford no insurance coverage to any entity because both insureds

names as they appear in the policy have never existed as legal entities. At the same time,

the mere misnomer ofthe names of the insureds should have no effect on the efficacy ofthe

contract of insurance as to the real and intended insureds. Even were the misnomer ofthe

insureds an ambiguity (and these Defendants do not concede that an ambiguity exists as to

this) then the "construction which is most favorable to the insured will be adopted."

Goldston v. State Farm Mutual Automobile Insurance Company. 358 S.C. 157, 594 S.E.2d

511 (Ct. App. 2004). That is because:

Whena policy is "susceptible to morethanonereasonableinterpretation,one
of which would provide coverage, this court must hold as a matter of law
in favor of coverage." (Emphasis added.)

S.C. State Budeet and Control Board v. Prince. 304 S.C. 241. 403 S.E.2d 643,647 (1991);
McPherson v. Michigan Mutual Insurance Company. 310 S.C. 316, 426 S.E. 2d 770, 771

(1993).

SUMMARY JUDGMENT

Summaryjudgmentisappropriate where there is nogenuine issueofmaterial fact and

it is clear the moving party is entitled to judgment as a matter of law. However, summary

judgment is improper if the parties dispute theinferences tobe drawn from thefacts even if
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the facts themselves are not in dispute. Tupperv. Dorchester County. 326 S.C. 318,325,487

S.E.2d 187, 191 (1997). "In determining whether any triable issues of fact exist, the

evidence and all reasonable inferences therefrom must be viewed in the light most favorable

to the non-moving party." Osborne ex rel. Osborne v. Adams. 346 S.C 4, .7, SSO S F 7d

319,321(2001).

On December 29, 2003 Auto-Owners filed its first Motion for Summary Judgment

in thiscase. Thebasis forthatfirst Summary Judgment Motion is thesameas Auto-Owners'

second ground in the instant motion, to wit. that the damages sustained were not caused by

anoccurrence and also areexcluded by the four mentioned policy exclusions. Nothing has

changed with respect to that issue and the denial ofSummary Judgment as to that issue. It

is submitted that the Court need not revisit that issue again on Auto-Owners' Motion for

Summary Judgment.

As to the new issue of whether C&B Fabrication is insured under Auto-Owners'

policy, it is submitted that the pleadings do not frame the issue. If the issue ever existed it

has been waived or Auto-Owners is estopped to assert it. "The scope of risk under an

insurance policy can be extended by estoppel if the insurer has misled the insured into

believing the particular risk iswithin the co\ craue." The Crescent Company ofSpartanburg.

Inc. v. Insurance Company of North America. 266 S.C. 598, 225 S E.2d 656, 659 (1976);

Standard Fire Insurance Company v. Marine Contracting and Towing Company. 301 S.C.

418, 392 S.E.2d 460 (1990). Even if it were in issue, the contention has no merit under the

facts. Auto-Owners' Motion for Summary Judgment should be denied.

"An action to determine coverage under an insurance policy is an action at law." State

Farm Fire and Casualty Company v. Barrett, 340 S.C. I, 530 S.E.2d 132, 134 (Ct. App.

2000). "The construction of the [insurance] contract is a matter of law for the Court."
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I.

Winchester v. United Insurance Company. 231 S.C. 438, 99 S.E.2d 34, 36 (1957); The

construction of a written instrument is, in the first instance, a question of law for theCourt.

Campbell v. Bi-Lo. Inc.. 301 S.C. 448, 392 S.E.2d 477, 479 (Ct. App. 1990.) Whether a

contract's language is ambiguous is a question of taw. Southern Atlantic Financial Services.

Inc.; v. Middleton. 356 S.C. 444, 590 S.E.2d 27 (Ct. App. 2002). "Rules of construction

require clauses ofexclusion to be narrowly interpreted, and clauses ofinclusion to be broadly

construed. This rule of constructions inures to the benefit of the insured.." McPherson v.

Michigan Mutual Insurance Company. 310 S.C. 316, 426 S.E. 2d 770, 771(1993).

Perforce theprinciple established andapplied inIsleofPalmsPestControl Company

v. Monticello InsuranceCompany. 319 S.C. 12, 459 S.E.2d 318 (Ct. App. 1995), affirmed

321 S.C. 310, 468 S.E.2d304 (1996), at the very least an ambiguity exists in Auto-Owners'

policy. Because the ambiguity exists "this court must hold as a matter of law in favor of

coverage." S.C. State Budget and Control Board v. Prince. 304 S.C. 241, 403 S.E.2d 643,

647 (1991); McPherson v. Michigan Mutual Insurance Company. 310 S.C. 316, 426 S.E.

2d 770, 771 (1993). This principle of law as to insurance coverage has been consistently

applied.

Accordingly, we conclude that the policy provisions at issue are ambiguous.
(Cite omitted). Therefore, based on the premise that ambiguous or
conflicting terms in an insurance contract should be construed in favor ofthe
insured and strictly against the insurer, we affirm the special referee in
finding the commercial auto liabilitycoverage sectionofthe National policies
provided coverage for Appellant's claims.

Goldston v. State Farm Mutual Automobile Insurance Company. 358 S.C. 157, 594 S.E.2d
511 (Ct. App. 2004).

Rhodes and Piedmont's Motion for Summary Judgment should be granted.

ROA-Page 0605



CONCLUSION

\
It is submitted that under the proven facts ofthe underlying action there is coverage

under Auto-Owners' policy for the judgment against Marion L. Eadon, d/b/a C&B

Fabrication in the underlyingaction. Auto-Owners' Motion for Summary Judgment should

be denied. The Defendants' Motion forSummaryJudgment should be granted. The Court

should issue its Order rulingthat MarionL. Eadon, d/bla C&B Fabrication is insured under

Auto-Owners' policy.

All of which is respectfully submitted.

(signature page attached)
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February 15, 2005

fe.
Creightejt B. Coleman
120 Washington Street
Post Office Box 1006

Winnsboro, South Carolina 29180
(803)635,6884

loover C. Blanton

McCutchen Blanton Johnson & Bamette, LLP
1414 Lady Street
Post Office Drawer 11209

Columbia, South Carolina 29211-1209

(803) 799-9791

UrfWu^.

ATTORNEYS FOR THE DEFENDANTS

SAMUEL W. RHODES, JR. AND

PIEDMONT PROMOTIONS, INC.

ROA-Page 0607



STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

v.

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon, C&B Fabrications, Inc.,
and Low Country Signs, Inc.,

Defendants.

IN THE COURT OF COMMON PLEAS

CALENDAR NO. 02-CP-46-2369

CERTIFICATE OF SERVICE

I,Hoover C. Blanton, ofMcCutchen Blanton Johnson &Bamette, L.L.P., dohereby

certify that a copy ofthe BRIEF OF DEFENDANTS SAMUEL W. RHODES, JR. AND

PIEDMONT PROMOTIONS, INC., (1.) IN SUPPORT OF THEIR MOTION FOR

SUMMARY JUDGMENT; AND(2.) IN OPPOSITIONTO PLAINTIFF'S MOTION

FOR SUMMAJRY JUDGMENT was served on counsel for the Plaintiff and otherdefense

counsel, by mailing acopy thereof, in the United States mail, first class postage prepaid, and

return address clearly indicated on said envelope this the 15tb day of February, 2005

addressed as follows:

A. Johnston Cox, Esquire
Ellis, Lawhome & Sims, P.A.
Post Office Box 2285

Columbia, South Carolina 29202

William O. Sweeny, 03, Esquire
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

1515 Lady Street
Columbia, SC 29211
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

Samuel W. Rhodes, Jr., Piedmont
Promotions, Inc., Marion L. Eadon,
C&B Fabrications, Inc., and Low

Country Signs, Inc.,
Defendants.

THE COURT OF COMMON PLEAS

FOR THE SIXTEENTH CIRCUIT

Case No.: 02-CP-46-2369

DEFENDANTS EADON'S, C&B
FABRICATIONS, INC.'S AND LOW

COUNTRY SIGNS, INC'S
MEMORANDUM IN OPPOSITION TO

PLAINTIFF'S MOTION TO AMEND

ITS PREVIOUSLY-AMENDED

COMPLAINT

FACTS BEARING ON THE MOTION

This case was set for trail on September 13,.2004. The Defendants and their attorneys

came to court, ready for trail. At the pretrial conference in chambers, Plaintiff insurance

company asked for continuance solely to.be able to review the transcript ofthe recently-

completed tort trial.

On the Friday prior to the scheduled start ofthe trial on Monday, the insurance company

filed a motion to amend again its previously amended complaint. The motion did not, however,

include a proposed second-amended complaint. Only now, more than six months later, has

Plaintiff served a proposed amended complaint seeking to add grounds for denial of coverage of

which Plaintiff would have been aware three years earlier.

At the pretrial, in-chambers conference, the Court said in essence that he did not intend to

allow substantive amendments at that late date.
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Memorandum in oppositionto Plaintiffs Motionto
Amend

02-CP-46-2369

ARGUMENT

A PLAINTIFF DOES NOT HAVE AN UNRESTRICTED RIGHT TO AMEND ITS
COMPLAINT.

A Plaintiffs one-time, unrestricted right to amend its complaint freely ends 30 days after

a responsive pleadingis filed or - if the case hasnot been put on the trial roster - 30 days after

service of a pleading which requires no response. Thereafter, or if the matter has been put on the

trial roster, a party must obtain the Court's leave before amending. Rule 15(a) SCRCP. Leave to

amend is to be freely given, butonlyif 1) justice requires the amendment and 2) no otherparty is

prejudiced. Id.

Neither ofthese conditions for amendment is met nor is the implicit principle ofjudicial

economy.

II. JUSTICE DOES NOT REQUUIE THAT THE INSURANCE COMPANY BE
GRANTED LEAVE TO AMEND ITS ALREADY-AMENDED COMPLAINT.

The insurance company initiated this lawsuit initially in October, 2002. In the original

complaint, the insurance company sought a declaration that it had "no obligation to defend

Maron L. Eadon d/b/a C&B Fabrications, Inc. in the litigation bearing docket number 01-CP-

20-334." Complaint, p.6. The insured said nothing about Mr. Eadon not being insured in that

original complaint, as it had said in the three prior reservation ofrights letters sent to Mr. Eadon

on February 8, 2001; August 2, 2001; and February 8, 2002.

The letter of August 2, 2001, from the insurance company's senior claim representative,

copy at Exhibit 1, in fact, states that:
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Memorandum in opposition toPlaintiff's Motion to
Amend

02-CP-46-2369

As I explained to you on the phone, we do insure C&B
Fabrications but their liability policy does not have coveragefor
most ofthe expenses that will be incurred by someonein this loss.
We have coverage for resulting damages that this sign has caused
and I have enclosed a draft to you in the amount of $1800.00.

Bothby phone and letter, therefore, the insurance company told Mr. Eadon that he was

an insured - the only issue was whethercertaindamages were covered.

After Mr. Eadon answered the insurance company's original complaintand

counterclaimed for bad faith and breach ofcontract, Auto-Owners voluntarily dismissed its

original complaint. In its stead, on March 13,2003, the insurance company filed an amended

complaint which dropped any claim that ithad no duty to defend Mr. Eadon in the underlying

tort suit.

Bythetime that Auto-Owners filed its motion toamend onSeptember 8, 2004, it had had

five separate opportunities to review itsposition and raise the issue of whether Mr. Eadon d/b/a

C&B Fabrications was an insured: three reservation of rights letters, going back to February 8,

2001,and thetwocomplaints, inOctober, 2002, andMarch, 2003. Auto-Owners knew who the

Defendants were in Rhodes v. Eadon d/b/a C&B Fabrications before it filed its original

complaint - specifically that Mr. Rhodes and his corporation had brought claims against Mr.

Eadon d/b/a C&B Fabrications. Clearly the insurancecompany has no limitations on assets that

would have precluded its acting with reasonable promptness. Justice does not require that the

insurance company be allowed another bite at the apple. Even if Auto-Owners andMr. Eadon

had equal assets, which they clearly do not, because ofthe time and opportunities that Auto-

Owners has squandered, justice would not be served by allowing Auto-Owners to amend their

Complaint yet again.
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Memorandum in opposition toPlaintiffs Motion to
Amend

02-CP-46-2369

IO. MR. EADON WOULD BE SUBJECTED TO EXTREME PREJUDICE IF AUTO-
OWNERS WERE ALLOWED TO AMEND ITS COMPLAJNT AND
PRACTICALLY RESTART THIS LITIGATION.

Ajudgment of $6.5 million wasentered against Mr. Eadon on September 2, 2004. The

legal rate of post-judgment interest is 12 percent per annum. S.C. CODE ANN. § 34-31-20

(Supp. 2004). That amounts to $780,000 per year or $2,136.99 perday. That interest is, of

course, accruing in the tort action, which is on appeal.

Nonetheless the accrual of that post-judgment interest against Mr. Eadon creates

tremendous pressure on him. Allowing Auto-Owners to amend itsComplaint raises the specter

that this case will extend litigation past the appeal.

Whilethe insurance company implies that amending itscomplaint willnotentail any

substantial additional time, that is likely not the case. Mr. Eadon and the Defendants associated

with him have retained an expert on coverage, Gerald Finkel,but he has examined only the

claims that Auto-Owners propounded in itsAmended Complaint. A copy ofthe Expert's Report

is at Exhibit 2. Those claims did not entail any allegation that Mr. Eadon was not insured. Mr.

Eadon hadno notice that this issue wasto be tried, which is what the requirement forprejudice

primarilyentails. Collins Entertainment, Inc. v. White, S.E. 2d, 2004 WL 3142458

(Ct. App. 2005). As pointed out above, Mr. Eadon had been implicitly told that he was an

insured. Therefore, Defendant's present expert, or another expert, will need to review the policy

and the facts established by testimony at the tort trial and prepare a supplementary report. All of

that takes time, especially reviewing the 4-yolume trial transcript, and must fit into the expert's

own schedule. The trial transcript must be reviewed for evidence of whether Mr. Eadon was

acting "with respect to his duties as [an] officer"ofthe named- insured corporation, which is the

key determination in assessing whether he was an "insured." Auto-Owners will thereafter seek to
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Memorandum in opposition to PlaintiffsMotion to
Amend

02-CP-46-2369

depose Defendants' expert and likely name itsown expert, who willhave to be deposed by

Defendants. Allowing the insurance company to amend could conservatively add six months to

the lengdi of this litigation. That could very well take this case past the end of the tort appeal

and the post-judgment interest against Mr. Eadon would be accruing on this case alone. Suchan

eventuality would unquestionably be extremely prejudicial to Mr. Eadon.

Extending the duration of this declaratory action wouldalso be prejudicial to Mr. Eadon

in the matter of attorney fees. Furtherextending this litigation is a minor matter to a company

like Auto-Owners, but to Mr. Eadon, who must individually pay the attorney fees generated by

this action, they are a substantial burden. He, moreover, does not have the option of not

defending the action.

Allowing AutOrOwners to amend its Amended Complaint would, therefore, be

thoroughly prejudicial to Mr. Eadon inasmuch as Mr. Eadon did not have notice that this issue

was to be tried until virtually the day scheduled for trial, despite this litigation having gone on

since October 2002, over two and one half years ago. The reservation of rights letter of August

2, 2001 informed him that he was an insured and paid him for some ofthe damages. Auto-

Owners did not change its position on this issue until the pretrial conference. At that time, the

Court suggested that new matters would not be allowed to be introduced. That preliminary

assessment was sound.
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Memorandum in opposition toPlaintiffs Motion to
Amend

02-CP-46-2369

CONCLUSION

Plaintiffs motion to amend its Amended Complaint should bedenied. Further delay will

prejudice Mr. Eadon substantially.

Respectfully submitted,

Columbia, South Carolina

April 27, 2005

SWEENY, WINGATE & BARROW, P.A.

William 0. Sweeny
William R. Calhoun

1515 Lady Street
Post Office Box 12129

Columbia, South Carolina 29211
(803)256-2233

Attorneys for Defendant
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

v.

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon, C&B Fabrications, Inc. and
Low Country Signs, Inc.,

Defendants.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO.: 02-CP-46-2369

SECOND AMENDED COMPLAINT

(Declaratory Judgment Action)

The Plaintiff, Auto-Owners Insurance Company ("Auto-Owners"), respectfully

alleges:

1. The Plaintiff, Auto-Owners, is an insurance company organized and

existing under the laws of the State of Michigan and is duly authorized to do business

and write insurance policies in the state of South Carolina.

2. The Defendant, Samuel W. Rhodes, is a citizen and resident of the State

of South Carolina, County of York and is the sole owner of Defendant Piedmont

Promotions, Inc. The Defendant Piedmont Promotions, Inc. is a South Carolina

corporation.

3. The Defendant, Marion L. Eadon ("Eadon"), is a citizen and resident of the

State of South Carolina, County of Clarendon.

4. Auto-Owners brings this action pursuant to S.C. Code Ann. § 15-53-10", et

sea, and South Carolina Rule of Civil Procedure 57, and alleges that an actual and

justiciable controversy exists between the parties as is set forth in this Complaint.
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5. Upon information and belief, on August 4, 1999, Defendants, Samuel W.

Rhodes and Piedmont Promotions, Inc. contracted Defendant Eadon d/b/a C&B

Fabrication to fabricate, deliver, and install three outdoor advertising billboard signs on
the Plaintiff's real property in Fairfield County South Carolina.

6. Upon information and belief, Defendant Eadon d/b/a C&B Fabrication

completed and installed the signs in February 2000. The signs were put to their intended

use by Piedmont Promotions, Inc. at that time.

7. Upon information and belief, on January 20, 2001, one of the three signs fell
across Interstate HighwayI-77.

8. Upon information and belief, the South Carolina Department of

Transportation ordered the remaining two signs removed, because, they were defective
and unsafe.

9. Defendants Samuel W. Rhodes and Piedmont Promotions, Inc.

commenced a civil action in the Court of Common Pleas for Fairfield County, South

Carolina, alleging various causes of action against Marion L. Eadon d/b/a C&B

Fabrication arising out of construction and eventual collapse/removal of the signs. The

action is styled, Samuel W. Rhodes. Jr. and Piedmont Promotions, Inc v. Marion L. Eadnn

d/b/a C&B Fabrication, Civil Action number 01-CP-20-334. Acopy of the Complaint in
this action is attached as "Exhibit A" hereto and adopted by reference herein.

10 On September 2, 2004, the jury returned a verdict against Marion L.

Eadon d/b/a C&B Fabrication in the Rhodes, case in the amount of three million dollars

actual damages and three million five hundred thousand dollars punitive damages.
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11. On September 17, 2000, Plaintiff issued and delivered a Commercial

General Liability Policy ("Policy"), policy number 036064416, to C&B Fabrications, Inc.

and Low Country Signs, Inc. Acertified copy of this policy is attached to this Complaint,

is labeled "Exhibit B," and is adopted herein by this reference.

12. The Policy contains, among others, the following provisions:

(a) "We will pay those sums that the insured becomes legally obligated to

pay as damages because of...'property damage' to which this insurance applies."

See, 1(a).

(b) "This insurance applies to...'property damage' only if: (1) ...the

'property damage' is caused by an 'occurrence' that takes place in the Coverage

territory'; and (2)...'property damage' occurs during the policy period." See 1(b).

13. The term "property damage" is defined by the. Policy as "physical injury to

tangible property, including all resulting loss of use of that property; or loss of use of

tangible property that is not physically injured." See 12(a)and (b)..

14. The term "occurrence" is defined in the policy as "an accident, including

continuous or repeated exposure to substantially the same general harmful conditions."

15. The term "insured" is defined, in part, as follows: "If you are designated in
i

the Declarations as: and organization other than a partnership or joint venture, you are

an insured. Your executive officers and directors are insureds, but only with respect to

their duties as your officers or directors. Your stockholders are also insureds, but only

with respect lo their liability as stockholders."

16. The term "your product" is defined in the policy as, "any goods or

products, other than real property, manufactured, sold, handled, distributed or disposed
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of by: you...." In addition, "your product" includes "warranties or representations made

at any time with respect to the fitness, quality, durability, performance or use of 'your

product.'"

17. The term "your work" is defined in the policy as, "(a) work or operations

performed by you or on your behalf; and (b) materials, parts or equipment furnished in

connection with such work or operations." In addition, "your work" includes "(a)

warranties or representations made at any time with respect to the fitness, quality,

durability, performance or use of 'your work'; and (b) the providing or failure to provide

warnings or instructions."

18. The policy alsocontains, among others, thefollowing exclusions:

(a) Exclusion a., which states, 'This insurance does not apply to: . . .

"property damage" expected or intended from the standpoint of the insured."

(b) Exclusion k, which states, "This insurance does not apply to

'property damage' to 'your product' arising outofit or any part of it."

(c) Exclusion I, which states, This insurance does not apply to

'property damage' to 'your work' arising out of it or any part of it and including in the

'products-completed operations hazard'."

(d) Exclusion m, which states, "This insurance does not apply to

'property damage' to 'impaired property' or property that has not been physically injured,

arising out of (1) a defect, deficiency, inadequacy or dangerous condition in 'your

product' or 'your work'; . . . This exclusion does not apply to the loss of use of other

property arising out of sudden and accidental physical injury to 'your product' or 'your

work' after it has been pul to its intended use."
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(e) Exclusion n, which states, This insurance does not apply to . . .

Damages claimed for any loss, cost or expense incurred by you or other for the loss of

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal

of: (1) your product; (2) your work; or (3) impaired property; if such product work or

property is withdrawn from the market or from use by any person or organization

because of a known or suspected defect, deficiency, inadequacy or dangerous

condition in it.

19. Eadon has demanded that the Plaintiff indemnify him for the damages

awarded by the jury in the Rhodes case.

20. Auto-Owners has provided Eadon with a defense and has done so under a

reservation of rights. /

•21. Upon information and belief, Plaintiffs policy of insurance provides no

coverage to Marion L. Eadon d/b/a C&B Fabrication with respect to the described

lawsuit, by reason ofthe provisions ofthe insurance policy and the applicable laws.

22. There exists between the parties a genuine controversy, and Plaintiff is

entitled to a declaration of its rights and responsibilities under the described policy of

insurance.

WHEREFORE, having set forth its Complaint, Plaintiff prays that this Court

inquire more fully into the matters alleged herein and issue its Order and judgment

declaring:

a. That Plaintiff's policy of insurance provides no coverage to Marion
L. Eadon d/b/a C&B Fabrication with respect to the damages
awarded against Marion L. Eadon d/b/a C&B Fabrication in Samuel
W. Rhodes, Jr. and Piedmont Promotions, Inc v. Marion L. Eadon
d/b/a C&B Fabrication, civil action number 01-CP-20-334; and;

ROA-Page 0619



b. The Plaintiff has no duty to indemnify Marion L. Eadon d/b/a C&B
Fabrication with respect to the damages awarded against Marion L.
Eadon d/b/a C&B Fabrication in Samuel W. Rhodes. Jr. and
Piedmont Promotions, Inc v. Marion L. Eadon d/b/a C&B Fabrication,
civil action number 01-CP-20-334; and;

c. For such other and further reliefas the Court may provide.

ELLIS, LAWHORNE & SIMS, P.A.

By:
A. Johnston Cox

John L. McCants, Jr. "'x
Post Office Box 2285

1330 Lady Street, 4th Floor
Columbia, South Carolina 29202
(803)254-4190

ATTORNEYS FOR THE PLAINTIFF

Columbia, South Carolina

2005
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AUTO-OWNERS INSURANCE COMPANYtc-o\JvnIhs UFE INSURANCE COMPANY
JME-OWNERS INSURANCE COMPANY

nwwPRS INSURANCE COMPANYfTOPSn^OWNEFS INSURANCE COMPANY
SOUTr^fVbWNERS INSURANCE COMPANY

%j4uto-Owners Insurance
Lile Home Car Business

7kzMPrc60^rhp&'s

BRANCH CLAIM OFFICE

2000 Center Point Drive, Suite 2200 • P.O. Box 211909
Columbia, SC 29221-6909

(803) 354-9022 FAX (803) 354-9034
Toll Free: (800)437-0519

VWVW-AUTO-OWNERS.COM

August 2,2001

Piedmont Promotions, Inc
Attn: Sam Rhodes

/"." -

_ -

_ _ <L ' _

RE: Claim No:

Insured:

Date Loss:

Dear Mr. Rhodes:

36-473-01

C & B Fabrications, Inc. & Low Country Signs, Inc.

1-23-01 >

Ihave received and reviewed some of the bills thatyou sent meas a result ofthe billboard
falling on 1-7.7. As I explained to you on the phone, we do insure C&B Fabrications but
their liability policy does not have coverage for most ofthe expenses that will be incurred
by someone in this loss. We have coverage for resulting damages that this sign has caused
and-Fhave enclosed a draft to you in theamount of$1800.00. This is for two bills thatyou
sent me, one for cutting the sign loose from 1-77 and the other for the damage to the fences
from when it fell on them. Wewill alsohavecoverage for theexpenses thatthe SCDOT
has billed you for and 1have paid thatbill directly to them.

Ifyou have any other bills that come in.please forward acopy to me and I will let you
know if they are covered! Please give me adescription for what the bill is for when you
mail it in.

Ifyou have any questions, please feel free to give me a call.

Sincerely,

Carl E. Anders, 111
Sr. Claims Representative

CEAAnv
EXHIBIT

1 030
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Auto-Owners Ins. Co.

-v-

Samuel W. Rliodes. Jr.

and

Piedmont Promotions, Inc. and Marion L. Eadon,
C&B Fabrication, Inc.. and

LowCountry Signs, Jnc.
Civil Action Number: 02-CP-46-2369

Our File Number: 5237O/15705

SUMMARY

It is our opinion the allegationswithin thecomplain! trigger Auto-Owners' duly to defend.

FACTUAL/PROCEDURAL BACKGROUND

According to the complaint:

On May6,1999, IhcSoulIiCarolinaDepartment ofTransportation ("SCDOT") granted three
permits to Samuel W. Rhodes and Piedmont Promotions, Inc. ("Owners") to erect throe
billboards on property adjacent to 1-77.

On August 4,1999, Marion L. Eadon, d/b/a C&B Fabrications ("Construction Company")
agreedtoconstructthreebillboards forOwners. Additionally,Construction Companyagreed
to install the billboards on Owners' property.

On February 22, 2000, Construction Company completed installation ofthe billboards.

On September 17,2000, Auto-Owners Ins.Co.("Insurance Company")issuedacommercial
general liability ("CGL") policyto ConstructionCompanyand Low CountrySigns, Inc. The
policynumberis036064416. Thepolicycoveragcperiod isfrom09-17-2000 to09-17-2001.

On December 2000, pursuant to a request by Owners, Construction Company performed
maintenance on oncofthebillboards,as itwasleaning towards 1-77. Construction Company
also inspectedthe remainingtwo billboards forpotenlial flaws.

On January 20, 2001, one ofthe three billboards fell into the southbound lanes of 1-77.
Thereafter, the Soutii Carolina Department ofTransportation ("SCDOT") ordered Owners
to remove the remainingbillboards. Additionally. SCDOT revoked Owners' permits for the
billboards.

Owners sued ConslructionCompany, alleging causes oTactton for breach ofcontract, breach
ofwarranty, strict liability,fraudulent breachofcontract, fraud,constructive fraud, negligent
misrepresentation, negligence, bad faith, nuisance, and violations of the Unfair Trado

X.\WI>nAI'A\riki>b\li;DS\)AM.OllllilK'S.nu>204.w|Hl (Pag* I "/ 12)
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Practices Acl. Owners allegedthe following as damages: 1) injuries to rcul property; 2) costs
ofculting'lhc signs into manageable pieces for removal, 3) costs for removing Ihc signs both
from the interstate and from the Owners' property; 4) lost economic opportunity; 5) lost
revenue- and 6) diminution in value of the signs. The suit is styled: Samuel W. Rhodes. Jr.
and Piedmont Promotions. Inc. -v- Marion C. Eaden d/b/a CM Fabrication,; Civil Action
Number: 01-CP-2O334.

Construction Company sought defense and coverage from Insurance Company. Insurance
Company filed adeclaratory judgment action to determine if its coverage under the policy
was triggered by the complaint. The declaratory judgment action is styled: ^o-O-v/im
Insurance Company v. Samuel W. Rhodes, Piedmont Promotions, Inc. and Marion L. Eadon,
C&l) Fahrications. Inc. and Law Country Sign. Inc., Civil Action Number: 02-CP-M-
2369.'

POLICY

Section 1 - Coverages

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1, Insuring Agreement.
a Wc will pay Hose sums that the insured becomes legal obligated to pay as damages

because of"bodily injury" or "property damage" lo which this insurance applies,
b This insurance applied lo .. . 'properly damage' only if:

(1) "The . .. 'property damage' is caused by an 'occurrence' thai takes place in the
'coverageterritory'; and

(2) The... 'property damage' occurs during the policy period."
2. Exclusions.
This insurance does nol apply to:
a. '[PJropcily damage* expected orintended from the standpoint orthe insured.
j. 'Property damage'to: ......

5 That particular part ofreal property on winch you or any conlraclors or subcontractors
working directly or indirectly on your bchair nre pcrfonmng operations, il lire properly
damage' arises outof those operations ...."

V -Propcily damage* to'your product'arising out ofitor any part ofif
1. •pfopcrtydaniage'to'yourwoA'.jri.singoutoritoranyportorilaiidincludmgm

the "products-completed operations hazard.

This exclusion does not apply ifthe damaged work or the work out ofwhich the
damage arises was performed on your behalf by a subcontractor,

m. 'Property damage' to 'impaired property' or property that Vol not been physically injured.
arising out ol: ,
(1) Adefect, deficiency, inadequacy or dangerous condition m'your product or your

work'; or
(2) Adelay or failure by you or rmyonc acting on your behal f lu perform ncontract or

agreement in accordance wiih its terms.

'Insurance Company named Low Country Signs OS adefendant in its Declaratory Judgment
Action. Low Country Signs. Inc. is not mentioned in the allegations of'ho complaint.

Z:\WmA l'A\f.'licrlul)S705M/\MOiiitii«5 0t02'H.«1.i)
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This exclusion does not apply to the loss ofuse of other properly arising out of
sudden and accidental physical injury to "your product" or your work after it has
been putto its intended use. i«,„r ......Damages claimed for any loss, cost or expense incurred by you or others for Ihc loss of us,

Snwal recall inspection, repair, replacement, *)j.isimcni. removal or disposal of ... your
™Srf Wo«r wo£ o, .'unpaired properly; ifsuchptoduct, work or property ,s wt.hdrawn
ortcM.cd'JZZ tt^or from use by any person or gallon because of . known or
snspeeted delect, deficiency, inadequacy or dangerous condition mit.

Section V. Definitions

4. -CovcTUge teniioiy'means ... The United Siatc of America,...
5 Mmpaitcdproperly-nxanslangiblor^rty.otherOian'yotrrpioduct-or'yourwork'.Otatcam^tbc

deficient, inadequate ordangctous; or
b. You have failed to fulfill Ihc terms ofacontract or agreement;

1fsuch property can be restored touse by:

The repair, replacement, adjustment or removal of'your product' or 'your work'; or
b. Yout fulfilling the terms of flic contract or ngrccment.

0 -Occurrence' means an accident, including continuous or repeated exposure to substantially the sun*
TMTrS^tctcdopexationsha,^- i^".*...^-^-"^^

from premises you own or rent and arising out'of 'yottr product' or 'your work except,
(t) Products that are still within your possession; or
(2) Work, that has notyetbeen completed or abandoned.

b 'Your work' will be d<*mcd completed at the earliest ofthe following times:
m When all ofthe work called for inthe contract lias been completed.
(2) When all ofthe work to bo done at die site has been completed ifyour, contract calls

for woik at more than one site,
n, When that part ofthe work done at ajob site tmbecn put lo its intended use by-my

person or organization other than another contractor or subcontraclor working o.)
the some project.

Woik that may need service, maintenance, correction, repair, or replacement, but
which is otherwise complete, will be treated as completed,

c. This ha7^rd foes not include...'property damage'arising out of:
fit The transportation ot property ••• . , ...
21 The existence oftools, uninsured cquiplment o. abandoned or unused material*,
3) Products or operations for which the classification in this Coverage Part ot in our

manual ofmles includes products orcompleted operations.

11.

12. Tror^W^
•uch loss ofuse shall be deemed to occur at the time ofthe physical injury that caused ,i; or

b. Loss ofuse of tangible property that is nol physically injured. All such loss shall be «lc nx.J
to occur atthe time of the'occurrence' thai caused it.

"• 7.°" Pt;CgonoIo;Produc.s, other thanrcol property, manufactured, soM.handlcd, diluted or
disposedof by:

(Pugc- 3 of 12)
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1. You;

IS. 'Your woik' means:
a.

b.

jtk'mcons: . , ,r iWork or operations performed by you or on yonr behalf; and
Material*, pari* or equipment furnished in connection w.lh such work or operations.

INFORMATION REVIEWED

I,

11.

III.

IV.

Letter from William R. Calhoun to Gerald M. Vinkcl, dated April 29,2004.
Lcller from William O. Sweeny, III, to Gerald M.Finkel, dated April 29, 2004.
Complaint styled Auto-Owners Insurance Company v. Samuel W. Rhoades. ct al, Civil
Action Number: 02-CP-46-2369. .
Complaint styled Samuel W. Rhoades, Jr., and Piedmont Promotes, Inc.. v. Morton I.
Eadon, d/b/a C&B Fabrication, Civil Action Number: 01 -CP-20-334.
Insurance Policy. Tolicy Number: 984616-36064416.

ANALYSIS

I. Did the complaint allege facts sufficient to trigger Insurance Company's duty to defend?

A The determination of whether an insurer is obligated to defcnd is based on the
allegations of Ihc complaint. If alleged facts fail to bring the case within policy
coverage, no duty to defend exists. FirstFinancialInsurance Company v. Sea Island
Sport Fishing Society, Inc. 490 S,E.2d 257, 258 (S.C. 1997); Town ofDuncan v.
State Budget and Control Board. 482 S.E.2d 768, 772 (S:C. 1997).

^Thc duty ofageneral liability insurer lo provide aderense for claims asserted against
its insured is contractual, and the courts will therefore look to the language ofthe
policy at issue lo dctentiinc an insurer's defense obligations. ». R Ostra8cr &
Thomas R. Newman, 1Insurance Covers DjsrMgs §5.01 (Aspen Publishers, Inc.
2002).

The covenant to defend is separate from and broader than the covenant lo indemni ty.
An insurer has aduty to defend aclaim against its insured unless itcan establish "as
amutter of law, that there is no possible factual or legal basis on which the insurer
might eventually be obligated to indemnify him under any provision contained mthe
policy " See generally B.R. Ostrager &Thomas R. Newman, 1Handbook On
Tnsm-ancc Coverage Disputes? 5.02 (Aspen Publishing Co. I lth Edition, 2002).

"miic inclusion ofsome non-eovcred claims docs not abrogate an insurer's duty to
defend when acomplamt raises claims covered by the policy." hie ofPalms I'est
Control Co. v. Monticello Ins. Co., 319 S.C 12. 14,459 S.E.2d 318, 319 (CT. App.
1994).

(Page i uf 12)
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B. Does the insuring agreement provide coverage Tor the allegations within the
complaint?

1 The insuring agreement provides coverage for properly damages, caused by
an occurrence, happening within the coverage tcnitory and during the
coverage period.

A. Thecomplaint alleges propertydamages:
1. Property damage is *'[p]hysical injury lo tangible property,

including allresulting loss ofuse ofthat property,"
2. The complaint alleges Conshuction Companyconstructed and

installed billboards on Owners' property, the billboards
becoming permanent fixtures. The complaint alleges the
construction and installation orthcbillboards wasnegligent,
causing one billboard to fall and Ihc other two lobe removed.
The complaint alleges that as a result, Owners sustained
"significant injury to the [their] real property . . . ."
Additionally, the complaint alleges Construction Company's
negligence "has significantly impaired [Ihc real property's]
value and usefulness . . . ." This is sufficient to allege a
physical injury.

3. The complaint alleges the removal of the billboards caused
damages to Owners' real property. Heal property is tangible
properly. See Graber v. State Farm Fire and Cos. Co., 797
P.2d 214, 216 (Montana 1990) ('Tangible property is
property that is capable of being handled, touched or
physically possessed.") (emphasis added).

B. The complaint alleges an occurrence happened:
1, An occurrence is an accident. An accident is "[u]n

unintended and unforeseen injurious" event. llhACVC'sLAW
DlCiTONARY 11 (7th cd. 2000); sea General Ins. Co. v.
Palmetto Bank, 268 S.C. 355, 360, 233 S.li.2d 699. 701
(1977) (holding damage that was expected and intended is nol
within thedefinition ofoccurrence); American States Ins. Co.
v. Mathis, 974 S.W.2d 647,650 (holding an accident is"{ti]n
event that takes place without one's foresight orcxpcctalion;
an undesigned, sudden and unexpected event. Hence, often,
an undesigned and unforeseen occurrence ofan afflictive or
unfortunate character; amishap resultingin injurytoapcrson
or damage toa thing; a casualty; asto dieby an accident").

2. The allegations wilhin the complaint allege Construction
Company constructed and installed three billboards for
Owners. Uponinstallation.thebillboardsbccatncpcriiiaiicnl
Fixtures onandto therealproperty. Subsequently, oneofthe

ZAWI"liATAH,lieiil^ls™s\IAM.<>iili»c5.06rcil4.ii(|jd
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billboards fell, damaging the real property and requiring the
removal ofthe remaining two billboards. These allegations
are sufficient to allege Owners* real property sustained
damages as *result of an accident or occurrence. Sec L-J.
Inc vBituminous-Fire &Marine Ins. Co., 350 S.C. 549,556,
567 S.E.2d 489,493 (Ct. App. 2002) (holding workmanship,
without more, docs not constitute an occnnencc; however,
faulty workmanship that causes damages to other properly is
an occurrence); Kalchlhaler v. Keller Cotistr. Co., 591
N.W.2d 169, 172 (Wis. Ct. App. 1999) (holding although
faulty workmanship is not an occurrence under a standard
CGL policy, faulty workmanship that causes damage to other
property is an occurrence under astandard CGL policy)?

C. Tho complaint alleges the occurrence happened within the
coverage territory: .... ,, •, ,
1 'Coverage territory* includes any place within the United

States, The allegations within the complaint allege lite
occurrence took place in South Carolina. SoulhCarolina is
within theUnited Slates. These allegations sufficientlyallege
Ihc occurrence took place within the *coverage territory.'

D. The complaint alleges the occurrence happened within the
coverage period: ,.„-••
1 The South CarolinaSupreme Court has adopted the mj rny-in-

. fact test for determining when an occurrence happens. Joe
Harden Builders v. Aetna Cas. &Sur. Cb.,326S.C. 231,236,
486S.E.2d89,91 (1997), The injury-in-fncl test provides an
occurrence-based insurance policy istrigBercd'Svhcncvcr Ihc
damage can be shown in fact lohavc first occurred, even ifit
isbefore the damage became apparent, and thcpoltcy ineffect
at the time or the injury-in-fact covers all the ensuing
damages." Id.

2 In the present case, the damage in fact to the real property
occurred when the first billboard fell. The first billboard fell
in January 2001, "within thepolicy coverage.

3 The loss ofuse occurred within the coverage period. Tithe
alleged property damage is physical injury to tangible
properly, any resulting use will be deemed to occur at the time

. ofthe physical injury causing it. If the alleged damage ts
injury to tangible property that is not physically injured, then

'For purposes ofthe duty to indemnity, if any, the removal ofthe remaining two b.l bo.
although intentional, was caused by an occurrence as the rcmova ofthe renaming two b.llbo.uds
ensued from the first billboard falling, an unexpected, unintended event.

(PtW 6 of 12)
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anyresulting loss of use will be deemed to occurat the time
of Ihc occurrence causing it.
a. The complaint alleges physical injuries:

1. The complaint alleges Constniclion Company
constructed and installed billboards on

Owners' property, the billboards becoming
permanentfixtures. Thccomplainl alleges the
construction and installation of the billboards

was negligent, causingone billboard to fall
and the removal of the remaining two
billboards. The complaint alleges that as a
result, Owners sustained "significant injury to
the [their] real property..." Additionally,
the complaint alleges Construction
Company's negligence "has significantly
impaired [the real property's] value and
usefulness

2. This is sufficient to allege a physical injury lo
tangible property. Accordingly, the damage
and resulting loss are deemed to occur at the
lime of the physical injury that caused them.
The physical injury to the real property
occurred when the first billboard fell in
January 2001. This is within the coverage
period, as Insurance Company provided
coverage for Construction Company between
September 17,2000 and September 17,2001.

b. The complaint does not allege physical injuries:
1. Assuming the complaint has not alleged

physical injuries, any loss of use of tangible
property would be deemedto occur at the time
of tlie occurrence causing it.

2. As slated earlier, the injury-in- fact to the real
property occurred, at the earliust, when the
first billboard begun to fall. This is within the
coverage period.

C. Docs the insuring agreement exclude coverage for ihc allegations within ihc
complaint?

J, Exclusion 2(a) states the policy docsnot cover '"property damage' expected
or intended from the standpoint ofthe insured," The allegations within the
complaint allege Construction Company negligently constructed the
billboards, and, as a result, one ofthe billboards fell, causing damages to (be-
real property. The complaini docs not allege Consirnction Company

Z:\Wn>ATA\Om.K\m0SUAM OolliiicJ.fleOIW.BricI (Page 7 of 12)
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2.

expected or intended to damage Owners' real property. This exclusion does
pScSwMXS) states the policy does nol covet '"Property damage' to:
SCucula part of real property on which you or any contractors or
s^onCotwo^operations, if the "property damage' arises out of those operations .....

of its contractors or subcontractors, were performing operal.ons on
the Owners'property. This exclusion docs not apply. Sec Spears v
Smith 690 NE.2d 557, 559 (1996) C[T]hc phrase 'arc persuing
ooerations' [in exclusion j(5)] is written in the present lense . . .TCiuunaLiguouStenus,exclusion2GX5)barscoverageonlyfor
damage involving 'works in progress.'")Exclusion2(j)(6)statcSthePolicydocs not cover "That particular part of any

P^^ErrecUy performed on it ... . tThis paragraph] does not apply to
"propTrty Samage' included in the 'products completed operates

• your behalf; and . . . Materials, parts or cqmpment furnished in
connection with such work oroperations" ,

b Products-completed operations hazard "includes all . . nrop,r y
damage' occurring away from premises you own or rent and arising
ouTof 'your producl' or 'your work[,]"' unless the work has not yet
"<You7 wtwill be deemed completed at the earliest of the
following times: (1) When all ofthe work called Tor in your contract
S been'compleled... (3) When that part ofthe work done at«job
site has been put to its intended use by any person or organi/ahon
other than another contractor or subcontractor workmg on the same

d ^vVoTk that may need service, maintenance, concclion, repair orr^cement, biwhich is otherwise complete, wilt be treatetl as
c cZlnicUon Company negligently installed three billboards on

Owners* real property -property that was ^™^"^«£*
Construction Company. Subsequently, one ofthe signs fell, causing

>For purposes of the duty to indemnity, if any, the removal of the reni.itnn^"^
was no, nn intentional act. Rather, the removal of the> remammg^^^^£
falling or the first billboard, an unintentional act Accordingly, this exclusion woniu
coverage.

(PhrcSoJ 11)
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damages to the real property and requiring the removal of the other
two signs, which also caused damage to the real property,

f The allegations are sufficient to allege the Owners' property damage
aroscoutofConstraclionCompany'swork. The words "arise out of
arc synomonous with "caused by." McPherson v. Michigan Mut. Ins.
Co., 310 S.C. 316, _, 426 S.E.2d 770, 771 (1993) ("[F]oi the
purpose of construing an exclusionary clause in ageneral liability
policy, "arising out of should be nanowly construed as "caused
by."). The allegations within the complaint allege Construction
Cbrapany's removal ofthe signs damaged the Owners* real property.
The removal ofthe signs and the resulting damages "arose out of or
were "caused by" Construction Company's faully work,

g The work is complete. The sigDS were completely installed in
February 2000. Tliedamage to the propertydid not occuruntil. at the
earliest,December 2000.

h Thedamageswithin thecomptaint arcwithin the products-completed
operations hazard coverage. Accordingly, this exclusion docs nol
apply. ,

4. Exclusion 2(k) states the policy docs not covey "'Property damage lo your
product' arising out of it or any part ofit "
a 'Your product* means ... Any goods or products, other than real

property, manufactured, sold, handled, distributed or disposed ofby
... You...."

b The allegations within the complaint allege the Owners' real properly
was damaged as aresult ofthe removal ofthe signs. Real properly is
„ot goods or products. Accordingly, the Owners' real properly is not
within the definition of "your product." This exclusion docs not
apply. SeeL~J.Inc.,350 S.C. at 555-56, 567 S.li.2d 489.492 (citing
Thommes v. Milwaukee Mut. Ins. Co., 622 N.W.2d 155,159 (Minn.
CL App. 2001) (holding exclusion (I) in astandard CGL policy only
excludes coverage for damages to the insured's work arising out of
the insured's work)).

5 Exclusion 2(1) stales the policy docs not cover "'Property damage to your
work' arising out of it or any part of it and including in the 'produels-
completed operations hazard.' This exclusion does not apply if the damaged
work or the work out of which the damage arises was performed on your
behalfby a subcontractor."
a "'The damage to products or work exclusion is intended to exclude

insurance for damage to[Construction Company's] product or work,
but not for damage caused by [Construction Company's] product or
work. Thus, the exclusion does not apply where the product orwork
causes damages to other persons or property. In such a situation,
while there would nol be coverage for damages lo the work or
prod.-ct itself, damages caused by the product to other work or
products would be covered.'" Fisher v. Amerian,Family Mut. Ins.

(Huge l> of 12)
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Co 579N W2d599,605 (N.D. 1998)(quoting3 RowlandTl. Long,
The'Law ofLiabilityInsurance §11.0912] (1998)); see L-J. Inc., 350
SC at 555 567 S.E.2d at 492 ("The business risk doclnnc is the
expression ofa public policy applied to the insurance coverage
provided under commercial general liability policies. Reduced to Us
simplest terms, the risk that an insured's product will not meet
contractual standards is a business risk not covered by a general
liability policy. Significantly, under thebusiness risk doctrine, harm
to the property ofathird party caused by the insured's defective work-
is not excluded from coverage) (emphasis in original) (citing
Thommes 622 M.W.2d at 159 (holding under the business risks
doctrine, exclusion (I) in a standard CGL policy only excludes
coverage for damages to the insured's work arising out of the
insured's work)); Joe Banks Diywall & Acoustics. Inc. v.
Transcontinental Ins. Co., 753 So.2d 980, __ (La. Ct. App. 2000)
(holding exclusion (1) only excludes coverage for damages lo the
insured's work, arising from the insured's work); Sapp v. State Farm
Fire &Cas. Co., 486 S.E.2d 71. 74 (Ga. Ct. App. 1997) (holding
exclusion (1) is only designed to exclude coverage for damages to the
insured's work arising out of the insured's work, not to exclude
coverage for damages lo third party's property); Wcslfield Ins. Co. v,
Riehle, 680 N.E.2d 1025, 1028-29 (Ohio Ct. App. 1996) (holding
exclusion (1) is only designed lo exclude coverage for damages to the
insured's work arising out of the insured's work, not to exclude
coverage for damages lo third party's property),

b "Your work' means . . .Work oroperations performed by you oron
your behalf; and . . . Materials, parts or equipment furnished in
connectionwith such work or operations." The allegations within the

, complaint allege the Owners' real property was damaged as aresult
ofthe removal ofthe signs. The Owners* real property isnol work,
operutions.materials, parts or equipment. Accordingly, this exclusion
docs not apply. ,

G Exclusion 2(m) stales the policy does not cover '"Property damage lo
•impaired property' or property that has not been physically injured, arising
out or Adefect, deficiency, inadequacy or dangerous condition in your
product' or 'your work"; or... Adelay or failure by you or anyone acting on
your behalfto perform acontract or agreement in accordance with its terms.
This exclusion does not apply.
a TheOwners'properlyisnotimpmredproperty. "'Impairedproperty

means tangibleproperly, other than 'your product* or 'your work' (bat
cannot beused or is less useful because ... It Incorporates 'your
product' or 'your work' that is known or thought to be defective,
deficient, inadequate, or dangerous; or . . .You have failed to fulfill
the terms ofacontract oragreement; if such property can berestored
to useby;... The repniT, replacement, adjustment or removal of'your

(PnRclOof 12)
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product' or 'your work'; or . . . Your fulfilling the terms of Ihc
contract or agreement." (emphasis added).
1. ThecomplaintallcgesConstructionCompanyconstructcd and

installed defective billboards, and, because the billboards
weredefective, onebillboard fell and theremaining twowere
removed, damagingthe Owners' real property.

2. As stated before, the Owners' real property is tangible. The
Owners' real property is not"your work" or"your product"
wifhinthe meaning ofthepolicy. Although thebillboards arc
not "your product" or"your work" within Ihc meaning ofthe
policy, the Owners' real property has not become useless or
lessuseful becauseitIncorporates thebillboards. Rather, the
complaint alleges the real property has become less useful
from the removal ofthe billboards, along with the resulting
damage to the real property.

3. Additionally, the complaint does not allege the property has
becomeuseless or less usefulbecauseo fa delay or failureby
Construction Company to perform a contract. However,
assuming the complaint does allege the properly became less
useful because of the failure by Construction Company lo
perform the contract, based on the allegations of the
complaint, the property cannot be restored by the repair,
replacement, adjustment, or removal of Construction
Company'swork. Rathcr.itwastherernovatoflhc work that
damaged the property. Accordingly, the real property isnol
impaired property.

b. As stated earlier, the allegations ofthecomplaint allege the Owners'
realproperty wasphysically injured.

c. The Owners' real property is not impaired properly within the
meaning of the policy. The Owners' real property was physically
injured. Accordingly, this exclusion docs not apply.

7. lixclusion 2(n) states the policy docs not cover "Damages claimed for any
loss, cost or expense incurredbyyou or others for the loss ofuse, withdrawal,
recall, inspection, repair, replacement, adjustment, removal or disposal of.
. 'your product'... 'your work'; or... 'impaired properly; ifsuch product,

work or property is withdrawn or recalled from the market or from use by any
person or organization because ofaknown or suspected defect, deficiency,
inadequacy ordangerous condition in it."
a. This exclusion is known as the "sistership exclusion." "The

'sistcrship* exclusion excludes coverage 'in cases where, because or
the actual failure of the insured's products, similar products are
withdrawn from use to prevent the failure of these other products,
which have not yet failed but are suspected of containing the same
defect.'" B. R. Ostrager & Thomas R. Newman, 1 Insirrjince
Coverage Disputes § 7.02 (Aspen Publishers, Inc. 2002) (quoting

(Fow 11 of 12)
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Honeycomb Sys.. Inc. v. Admiral Ins. Co;, 567 F Supp. 1400, 1406
ID Me 1983)'. The exclusion only applies to "the costs associated
with the withdrawal, repair or replacement of the 'sister' products
which have not yet failed .... It does not apply, however, to th,
product that has failed and already caused damage to the property or

The' allegations within the complaint allege Owners had three
billboards on Ihcir property. The complaint alleges one or the
billboards fell, damaging the property. This exclusion docs not
apply."

CONCLUSION

Owners* complaint triggers Insurance Company's duty to defend.

^•orputposcsofthcduly.oindemnily.ifany.thisexclusionbarslbedamagesre^ltingrrom
the removal ofthe remaining two billboards.

(Pane 12 of I?)
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
)

COUNTY OF YORK ) FOR THE SIXTEENTH CIRCUIT

Auto-Owners Insurance Company, ) Case No.: 02-CP-46-2369
)

Plaintiff, )

)
v. ) CERTIFICATE OF SERVICE

)
Samuel W. Rhodes, Jr., Piedmont )
Promotions, Inc., Marion L. Eadon, )
C&B Fabrications, Inc., and Low )
Country Signs, Inc., )

Defendants. )

CERTIFICATE OF SERVICE

1, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, PA.,
attorneys for, do hereby certify that 1have served a copy of the foregoing Pleading in connection
with the above-referenced case by mailing a copy ofthe same by United States Mail, postage
prepaid, to the following address(es):

Hoover C. Blanton, Esquire
McCutchen, Blanton, Johnson & Bamette, LLP
Post Office Box 11209

1414 Lady Street

Columbia, South Carolina 29211-1209

Alfred Johnston Cox

Ellis, Lawhome & Sims, P.A.
Post Office Box 2285

; Columbia. South Carolina 29202

Creighton B. Coleman
McCutchen, Blanton, Riiodes & Johnson
120 W. Washington Street
Post Office Box 1006

Winnsboro, South Carolina 29180

Columbia, South Carolina

April 28, 2005

Bobbie J. Powell
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STATE OF SOUTH CAR
.IEB-RECEIVED

) IN THE COURT OF COMMON PLEAS

•MM JUL 18 MW:UB-ZOUa JUL .C|V1L ACT|0N N0 . Q2-CP-46-2369
COUMTY OF YORK

Auto-Owners Insurance Com

Plaintiff,

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon d/b/a C&B Fabrication,
C&B Fabrications, Inc. and
Low Country Signs, Inc.,

Defendants.

SC

SECOND AMENDED COMPLAINT

(Declaratory Judgment Action)

The Plaintiff, Auto-Owners Insurance Company ("Auto-Owners"), respectfully

alleges:

1. Auto-Owners is an insurance company organized and existing under the

laws ofthe State of Michigan and is duly authorized to do business and write insurance

policies in the state of South Carolina.

2. The Defendant, Samuel W. Rhodes, is a resident of the State of South

Carolina, County of York and is the sole owner of Defendant Piedmont Promotions, Inc.

The Defendant Piedmont Promotions, Inc. is a South Carolina corporation.

3. The Defendant, Marion L. Eadon is a resident of the State of South

Carolina, County of Clarendon. Rhodes and Piedmont Promotions, Inc. have alleged

that Eadon did business as C&B Fabrication.

4. On September 17, 2000, Auto-Owners issued and delivered a Commercial

General Liability Policy ("Policy"), policy number 036064416, to C&B Fabrications, Inc.
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and Low Country Signs, Inc. The entity designated in the Policy's Declarations is

"corporation." A certified copy of this policy is attached to this Amended Complaint, is

labeled "Exhibit A," and is adopted herein by this reference.

5. Auto-Owners brings this action pursuant to S.C. Code Ann. § 15-53-10, et

seg. and South Carolina Rule of Civil Procedure 57, and alleges that an actual and

justiciable controversy exists between the parties relative to the rights and obligations

under the Policy. The Defendants are parties, pursuant to S.C. Code Ann. §15-53-80,

who may have or claim an interest which would be affected by the declaration.

6. Rhodes and Piedmont Promotions, Inc. commenced a civil action in the

Court of Common Pleas for Fairfield County, South Carolina, alleging various causes of

action against Marion L Eadon d/b/a C&B Fabrication arising out of construction and

eventual collapse/removal of certain highway billboards or signs. The action is styled,

Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc v. Marion L. Eadon d/b/a C&B

Fabrication, Civil Action number 01-CP-20-334. ("Rhodes Civil Action"). A copy of the

FirstAmended Complaint in the action is attached as "Exhibit B" hereto and adopted by

reference herein.

7. Rhodes and Piedmont Promotions, Inc. alleged in their First Amended

Complaint that they contracted with Marion L. Eadon d/b/a C&B Fabrication to fabricate,

deliver, and install three outdoor advertising billboard signs on Rhodes' and/or Piedmont

Promotions, Inc.'s real property in Fairfield County South Carolina.

8. Rhodes and Piedmont Promotions, Inc. did not sue C&B Fabrications, Inc.

or any other corporation in the Rhodes Civil Action.
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9. Rhodes and Piedmont Promotions, Inc. alleged in their First Amended

Complaint that Marion L. Eadon d/b/a C&B Fabrication completed the installation of the

three signs in February 2000.

10. Rhodes and Piedmont Promotions, Inc. alleged in their First Amended

Complaint that one ofthe signs fell on Interstate Highway I-77 on January 20, 2001.

11. Rhodes and Piedmont Promotions, Inc. alleged in their First Amended

Complaint that the South Carolina Department ofTransportation ordered Rhodes and/or

Piedmont Promotions, Inc. to takedown or remove the remaining two signs which had not

fallen.

12. Pursuant to the Policy and applicable law, Auto-Owners has provided a

defense to Eadon in the Rhodes Civil Action.

13. In the Rhodes Civil Action, Rhodes and Piedmont Promotions, Inc. alleged

that Marion L. Eadon did business as C&B Fabrication.

14. Eadon defended the Rhodes Civil Action, in part, on the basis that a

corporation, not Eadon doing business as C&B Fabrication, contracted with Rhodes

and/or Piedmont Promotions, \uc; thatanyactor omission on Eadon's part wasdone in

his capacity as an officer or on behalf of a corporation; and therefore he was not

personally liable to Rhodes and/or Piedmont Promotions, Inc.

15. The Rhodes Civil Action was tried before a jury the week of August 30,

2004. The Trial Court charged the jury: "If you conclude from the evidence that the

party that committed the negligence in this case was the corporation, in other words, the

defendant was not acting individually but was acting through a corporation and as a

corporation, then you must return a verdict for the defendant."
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16. On September 2, 2004, the jury returned a verdict against Marion L.

Eadon d/b/a C&B Fabrication in the Rhodes Civil Action in the amount of three million

dollars actual damages and three million five hundred thousand dollars punitive

damages.

17. Eadon has demanded that Auto-Owners indemnify him for the damages

awarded by the jury in the Rhodes Civil Action.

18. The Policy contains, among others that also apply to the controversy, the

following provisions:

(a) "We will pay those sums that the insured becomes legally obligated to

pay as damages because of...'property damage' to whichthis insurance applies."

See, 1(a).

(b) "This insurance applies to...'property damage' only if: (1) ...the

'property damage' is caused by an 'occurrence' that takes place in the 'coverage

territory'; and (2)...'property damage' occurs during the policy period." See 1(b).

19. The term "property damage" is defined by the Policy as "physical injury to

tangible property, including all resulting loss of use of that property .. .; or loss of use of

tangible property that is not physically injured..." See 12(a)and (b).

20. The term "occurrence" is defined in the policy as "an accident, including

continuous or repeated exposure to substantially the same general harmfui conditions."

21. The term "insured" is defined, in part, as follows: "If you are designated in

the Declaratbns as: and organization other than a partnership or joint venture, you are

an insured. Your executive officers and directors are insureds, but only with respect to
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their duties as your officers or directors. Your stockholders are also insureds, but only

with respect to their liability as stockholders."

22. The term "your product" is defined in the policy as, "any goods or

products, otherthan real property, manufactured, sold, handled, distributed or disposed

of by: you...." In addition, "your product" includes "warranties or representations made

at any time with respect to the fitness, quality, durability, performance or use of 'your

product.'"

23. The term "your work" is defined in the policy as, "(a) work or operations

performed by you or on your behalf; and (b) materials, parts or equipment furnished in

connection with such work or operations." In addition, "your work" includes "(a)

warranties or representations made at any time with respect to the fitness, quality,

durability, performance or use of 'your work'; and (b) the providing or failure to provide

warnings or instructions."

24. The policy also contains, among others, the following exclusions:

(a) Exclusion a., which states, 'This insurance does not apply to: ...

"property damage" expected or intended from the standpoint of the insured."

(b) Exclusion k, which states, 'This insurance does not apply to

•property damage' to 'your product' arisingout of it or any part of it."

(c) Exclusion I, which states, "This insurance does not apply to

'property damage' to 'your work' arising out of it or any part of it and including in the

"products-completed operations hazard'."

(d) Exclusion m, which states, This insurance does not apply to

'property damage' to 'impaired property' or property that has not been physically injured,
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arising out of (1) a defect, deficiency, inadequacy or dangerous condition in 'your

product' or 'your work'; . . . This exclusion does not apply to the loss of use of other

property arising out of sudden and accidental physical injury to 'your product' or 'your

work'after it has been put to its intended use."

(e) Exclusion n, which states, This insurance does not apply to . .

Damages claimed for any loss, cost or expense incurred by you or other for the loss of

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal ordisposal

of: (1) your product; (2) your work; or (3) impaired property; if such product work or

property is withdrawn from the market or from use by any person or organization

because of a known or suspected defect, deficiency, inadequacy or dangerous

condition in it.

25. Upon information and belief, the Policy provides no indemnity to Marion L.

Eadon d/b/a C&B Fabrication with respect to the damages awarded by the jury, by

reason of the language of the Policy, including, but not limited to the language

referenced above; and based on applicable law.
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WHEREFORE, having set forth its Amended Complaint, Auto-Owners prays that

the Court inquire more fully into the matters alleged herein and issue its Order and

judgment declaring whether:

a. Auto-Owners has a duty to indemnify Marion L. Eadon d/b/a C&B
Fabrication for the damages awarded against Marion L. Eadon
d/b/a C&B Fabrication in Samuel W. Rhodes, Jr. and Piedmont
Promotions. Inc v. Marion L. Eadon d/b/a C&B Fabrication, civil
action number 01-CP-20-334; and

b. For such other and further relief as the Court may provide.

ELLIS, LAWH0RNB& SIMS, P.A.

Columbia, South Carolina

9VK ,2005

) inston Cox

L. McCants, Jr.

)ffice Box 2285

1330 Lady Street, 4th Floor
Columbia, South Carolina 29202
(803)254-4190

ATTORNEYS FOR THE PLAINTIFF

ROA-Page 0641



EXHIBIT A
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Otuners

INSURANCE COMPANY

6101 ANACAPRI BLVD.

Page 55039 (11-87)
Issued 08-17-2000

TAILORED PROTECTION POLICY DECLARATIONS

Renewal Effective 09-17-2000

POLICY NUMBER 9S461fa-3o064<.16-00

LANSING, MI 48917-3999

agehcy CREECH RODDEY WATSON INSURANCE
16-0070-OD UNIT 81

iksured C 8 B FABRICATIONS INC 8

LOW COUNTRY SIGNS INC

ADORtss RR 2 BOX 825

MANNING, SC 29102-9083

Cfi POLICY TERM
12:01 a.m. 12:01 a.m.

09-17-2000*° 09-17-2001

In consideration of paynent of the prenilm shorn below, this policy is renewed. Please attach this
Declarations and attachments to your policy. If you have any quastions, please consult with your agent.

COMMON POLICY INFORMATION COINSURANCE CLAUSE

BUSINESS DESCRIPTION: Sign Mfg.

ENTITY.: Corporation

PROGRAM: Industrial/Processing

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE PARKS): PREMIUM

THIS PREMIUM MAY BE SUBJECT TO ADJUSTMENT.

COMMERCIAL PROPERTY COVERAGE
COMMERCIAL GENERAL LIABILITY COVERAGE

$172.00
6,521.00

TOTAL $6,693.00

FORMS THAT APPLY TO ALL COVERAGE PARTS SHOVN ABOVE (EXCEPT GARAGE LIABILITY, DEALER'S
BLANKET, COMMERCIAL AUTOMOBILE, IF APPLICABLE)

55003 (01-67) IL0017 (11-85)

A IX MULTI-POLICY DISCOUNT APPLIES
Countersigned By:

Icertify that this policy was assembled from
available recorr^as a representation of coverage
that was irYJJRfrafor the i

Dale / T-F^J
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PageOwners
INSURANCE COMPANY

6101 ANACAPRI BLVD. LAWSING, MI 48917-3999

54104 (07-87)

Issued 08-17-2000

TAILORED PROTECTION POLICY DECLARATIONS

Renewal Effective 09-17-2000

POLICY NUMBER 9B461fc-3b064416-00
agency CREECH RODDEY WATSON INSURANCE

16-0070-00 UNIT 81

insured C 8 B FABRICATIONS INC 8
LOW COUNTRY SIGNS INC

address RR 2 BOX 825

MANNING, SC 29102-9063

CB POLICY TERM
12:01 a.m. 12:01 a.m.

09-17-2000 ° 09-17-200)

In consideration of paynent of the prenlun shown below, this policy is renewed. Please attach this
Declarations and attachments Qo your policy. If you have any questions, please consult with your soant.

COMMERCIAL PROPERTY COVERAGE

COVERAGES PROVIDED

INSURANCE AT THE DESCRIBED PREMISES APPLIES ONLY FOR COVERAGES FOR WHICH A LIMIT OF
INSURANCE IS SHOWN.

LOCATION 001

ADDITIONAL FORMS THIS (LOCATION; None

LOC 001 BLBG 001 ftp 2 Box 825
Manning, SC 29102

OCCUPIED AS: Sign Manufacturer

COVERAGE: Personal Prop. Limit of Insurance $30,000

CAUSES OF LOSS COINSURANCE DEDUCTIBLE RATE PREMIUM
Basie Group I 802 $250 0.206 $62.00
Basic Group II BOX 250 0.084 25.00
Special 80% 250 0.043 13.00

Special Including Theft BOX 250 0.239 72.00

OPTIONAL COVERAGE:

Replacement Cost

INAL FORMS Tr
10 (10-91)/

ADDITIONAL
CP00

HIS BUILDING: IL0249 (06-89) IL0003 (11-85) / CPOO90 (07-88)/
CP1030 (10-91)/

,)/«

SECURED INTERESTED PARTIES:

RATING INFORMATION

Norte

Territory. 140
Program: Industrial/Processing
Class Code: 6810

County: Clarendon
Construction: Non-Comb
Specific Rate - Contents:
Protection Class: 06

LOCATION 001 PREMIUM

0.229

$172.00
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Owners
INSURANCE COMPANY

6101 ANACAPRI BLVD.

Page

LANSING, MI 48917-3999

55040 (11/67)
Issued 08-17-2000

TAILORED PROTECTION POLICY DECLARATIONS

Renewal Effective 09-17-2000

POLICY NUMBER 98Afc.lb-3b0bW.lb-00acenct CREECH RDDDEY WATSON INSURANCE
16-0070-00 UNIT 81

insured C 8 B FABRICATIONS INC 8
LOW COUNTRY SIGNS INC

address RR 2 BOX 825

MANNING, SC 29102-9083

In consideration of p.yment of the preriur shown below, this policy is renewed. Pleas, attach **«'
Declaratiem end attachments to your policy. If ycu have any Questions, please consult with your agent.

CB POLICY TERM
12:01 an. 12:01 a.m.

09-17-2000*° 09-17-2001

COMMERCIAL GENERAL LIABILITY COVERAGE

LIMITS OF INSURANCE
General Aggregate Limi-t ...... .. •,

(Other Than Products-Completed Operations)
Products-Completed Operations Aggregate Limit
Personal And Advertising Injury Limit
Each Occurrence Limit
Fire Damage Limit
Medical Expense Limit

$1,000,000

1,000,000
1,000,000
1,000,000

100,000 Any Dne Fire
10,000 Any One Person

"General Aggregate Limit" shown above, is reinstated once per policy period at no
additional charge, in accordance with form 55050.

AUDIT TYPE: Annual Audit

FORMS THAT APPL* TO LIABILITY: #118 (08
IL0021 (11-B5)7/55029 (07-87)//{G0001 (
IL0017 (11-B5)' ,55050 (07-87)'
CG2147 (09-89)1/55167 (11-95)1/

( 07-96 ,<$SVb\
r1SXhlll-BB)vML02<07-87)V£G0DU1 lll-BB)v>IL0249 (06-89)'(07-87)755064 (07-B7)/CL175 (02-86) /55069

(01-89
(06-92)
(01-88

r>r y y)"/
) /

LOCATION OF PREMISES YOU OWN, RENT OR OCCUPY

LOC 001 BLBG 001 Rr 2 Box 625
Manning, SC 29102

TERRITORY: 001 COUNTY: Clarendon

Classification Subline

CODE 00501
Commercial General Liability Prem/Dp
Plus Endorsement Included
At '77. Of The Premises
Operation Premium

CODE 59058

Sign Mfg. - Noc Prem/Op
Prod/Comp Op

CODE 98993

Sign Erection, Installation Or RepaiPrem/Op
Prod/Comp Op

Premium

Basis

Prem/Dp Prem
Inc

Gross Sales
1,127,333
1,127,333

Payroll
106,902
106,902

LOCATION 001 PREMIUM

Rates

Inc

Each 1000
.290

1.590

Each 1000
23.711
17.463

Premium

Inc

$327.00
$1,792.00

$2,535.00
$1,867.00

$6,521.00
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Rwc.icy L.uue xd-uu/u-uu ,'^.olicy Number 984616-36064416

CL 175 (2-86)

QUICK REFERENCE

COMMERCIAL GENERAL LIABILITY COVERAGE PART

READ YOUR POLICY CAREFULLY

The Commercial General Liability Coverage Part in your policy consists of Declarations, a Coverage Form (either
CG 0001 or CG 00 02), Common Policy Conditions and Endorsements, if applicable. Following Is a Quick Reference
indexing of the principal provisions contained in each of the components making up the Coverage Part, listed in
sequential order, except forthe provisionsin the Declarations which may not be in the sequence shown.

DECLARATIONS

Named Insured and Mailing Address
Policy Period

Description of Business and Location of Premises
Limits or Insurance

Forms and Endorsements applying to the Coverage Part at time of issue

COVERAGE FORM (CG 00 01 or CG 00 02)
SECTION I - COVERAGES

Coverage A - Bodily Injury and Properly Damage Liability
Insuring Agreement
Exclusions

Coverage B - Personal and Advertising Injury Liability
Insuring Agreement
Exclusions

Coverage C - Medical Payments
Insuring Agreement
Exclusions

Supplementary Payments
SECTION II - WHO IS AN INSURED

SECTION III - LIMITS OF INSURANCE

SECTION IV- COMMERCIAL GENERAL LIABILITY CONDITIONS
Bankruptcy
Duties In the Event of Occurrence, Claim or Suit
Legal Action Against Us
Other Insurance

Premium Audit

Representations
j Separation ol Insureds

Transfer or Rights or Recovery Against Others to Us
When We Do Not Renew (applicable to CG 00 02 only)
Your Right to Claim and "Occurrence" Information (applicable to CG 00 02 only)

SECTION V- EXTENDED REPORTING PERIODS (applicable to CG 00 02 only)
SECTION VI - DEFINITIONS (SECTION V IN CG 00 01)

Includes copyrighted material of Insurance Services Otltce. Inc., wilt) Its permission
Copyright, Insurance Services Onice, Inc., 1882. 19B4,19B6.
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;oucy Number 9B4616-36064416

COMMON POLICY CONDITIONS (IL 00 17)
Cancellation

Changes

Examination of Your Books and Records
Inspections and Surveys
Premiums

Transfer of Your Rights and Duties under this Policy

ENDORSEMENTS (It Any)

Includes copyrightedmaterial of Insurance Services Office, Inc., witn Its permission
CopyriBhI. Insurance Services Olfice, Inc.. 19B2,19B4, 1986.
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Agency Code 16-0070-00 •'"-.• - rolicy Number 984616-3,6064416

55167 (11-GS)

COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES or
CONTRACTORS (Form B)

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART.

SCHEDULE

Name of Person or Organization (Additional Insured):
ELLEP. MEDIA, SANGER 8 ALTGELT

(If no entry appears above, information required to complete this endorsement wilt be shown in the Declarations as
applicable to this endorsement.)

1. WHO IS AN INSURED (Section II) is amended to include as an insured the person or organization shown in the
Schedule, but only with respect to liability arising out of "your work" for that insured by or for you.

2. The following is added to LIMITS OP INSURANCE (Section III):

8. The limits of liability for the additional insured are those specified in the written contract or agreement be
tween the Insured and the owner, lessee or contractor, not to exceed the limits provided in this policy. These
limits are inclusive of and not in addition to the limits of insurance shown in the Declarations.

Includes copyrighted material of Insurance Services Office, Inc., with its permission
Copyright. Insurance Services Office. Inc., 1984
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COMMUNICABLE DISEASE EXCLUSION 55137 (M2>
Commercial General Liability Coverage Form

It is agreed:

1. The following exclusion is added and applies to:

a. COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY:

b. COVERAGE B. PERSONAL AND ADVERTISING INJURY LIABILITY; and

c. COVERAGE C. MEDICAL PAYMENTS.

2. EXCLUSION

This policy does not apply to "bodily injury", "personal injury" or medical expenses for "bodily injury" arising out
of or resuHing from the transmission of any communicable disease by any "insured '.

Ail other policy terms and conditions apply.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EMPLOYMENT - RELATED PRACTICES EXCLUSION

ThiB endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

1. The following exclusion is added to COVERAGE A
(Section I):

e. "Bodily injury" arising out or any:

(1) Refusal to employ;

(2) Termination ot employment;

(3) Coercion, demotion, evaluation, reassign
ment, discipline, defamation, harassment,
humiliation, discrimination or other emp
loyment-related practices, policies, acts or
omissions; or

(4) Consequential "bodily injury" as a result
of (1) through (3) above.

This exclusion applies whether the insured

may be held liable as an employer or in any
other capacity and to any obligation to share

damages with or to repay someone else who
must pay damages because of the injury.

2. The following exclusion is added to COVERAGE B
(Section I):

c. "Personal Injury" arising out of any:

(1) Refusal to employ;

(2) Termination of employment;

(3) Coercion, demotion, evaluation, reassign
ment, discipline, defamation, harassment,
humiliation, discrimination or other emp

loyment-related practices, policies, acts or
omissions; or

(4) Consequential "personal injury" as a
result of (1) through (3) above.

Copyright, Insurance Services Office, Inc., 1898
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 5S146 (7-96)

UPSET AND OVERSPRAY COVERAGE

THIS ENDORSEMENT . MODIFIES INSURANCE PROVIDED UNDER THE COMMERCIAL GENERAL LIABILITY

COVERAGE PART.

It is agreed Ihe coverage for "property damage" liability with respect to your operations is extended as follows:

1. COVERAGE

We will pay those sums which you become legally obligated to pay for "properly damage" caused directly by
immediate, abrupt and accidental:

a. upset, overturn or collision of your "mobile equipment" while transporting; or

b. "overspray" during your application or dispersal of;

"pollutants" which are intended for and normally used in your operations. The operations must be in compliance
with local, state, and federal ordinances and laws.

This is not an additional amount or insurance and does not Increase the LIMITS OF INSURANCE stated in the

Declarations.

2. EXCLUSIONS

a. With regard only to the coverage provided by this endorsement, SECTION I - COVERAGES. COVERAGE A.
BODILY INJURY AND PROPERTY DAMAGE LIABILITY, 2. Exclusions, f. is deleted and replaced by the
following:

f. Any loss, cost or expense arising out of any:

(1) request, demand or order that any insured or others test for. monitor, clean up, remove, contain,
treat, detoxify or neutralize, or In any way respond to. or assess the effects of "pollutants'; or

(2) claim or suit by or on behalf of a governmental authority for damages because or testing for.
monitoring, cleaning up. removing, containing, treating, detoxifying or neutralizing, or in any way
responding to, or assessing the effects of "pollutants*.

b. The following exclusion is added under SECTION I - COVERAGES. COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY. 2. Exclusions.

o. This coverage does not apply to "overspray" resulting from aerial application or dispersal of
"pollutants".

All other policy exclusions apply.

3. DEDUCTIBLE

Any deductible provision ofthe policy which is applicable to Property Damage Liability coverage applies to this
coverage extension.
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4. DEFINITIONS

The following definitions apply in addilion to those in the policy.

'Overspray' means spray, from a device specifically designed for spray application or dispersal, lhat goes
beyond the entire area of intended application or dispersal.

'Pollutants' means any solid, liquid, gaseous or thermal irritant or contaminanl. including smoke, vapor, soot,
fumes, acids, alkalis, chemicals, liquids, gases and waste. Waste includes materials to be recycled,
reconditioned or reclaimed.

All other policy lerms and conditions apply.
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CG oo 01 111

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and
what is and is not covered.

Throughout this policy the words "you' and 'your* refer to the Named Insured shown in the Declarations, and any
other person or organization qualifying as a Named Insured under this policy. The words "we", °us" and "our*
refer to the company providing this insurance.

The word 'insured" means any .person or organization qualifying as such under WHO IS AN INSURED (SECTION II).

Other words and phrases thai appear in quotation marks have special meaning. Refer to DEFINITIONS (SECTION
V). •

SECTION I - COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY

DAMAGE LIABILITY

1. Insuring Agreement.

a. We will pay those sums that the insured
becomes legally obligated to pay as

' damages because of 'bodily injury" or
"property damage" to which this insurance
applies. We will have the right and duty to
defend any "suit" seeking those damages.
We may at our discretion investigate any
"occurrence' and settle any claim or "suit"
that may result. But:

(1) The amount we will pay for damages is
limited as described in LIMITS OF

INSURANCE (SECTION III); and

(2) Our right and duty to defend end when
we have used up the applicable limit of
insurance in the payments of judgments
or settlements under Coverages A or B
or medical expenses under Coverage C.

No other obligation or liability to pay sums

or perform acts or services is covered
unless explicitly provided for under
SUPPLEMENTARY PAYMENTS COVER

AGES A AND B.

b. This insurance applies to "bodily injury* and
'property damage" only if:

(1) The "bodily injury" or "property dam
age" is caused by an "occurrence" that
takes place In the "coverage territory";
and

(2) The "bodily injury" or "properly dam
age" occurs during the policy period.

c. Damages because of "bodily injury" include
damages claimed by any person or
organization for care, loss of services or
death resulting at anytime from the "bodily
injury".

2. Exclusions.

This insurance does not apply to:

a. "Bodily injury" or "property damage"
expected or intended from the standpoint of
the insured. This exclusion does not apply

to "bodily injury" resulting from the use of
reasonable force to protect persons or

property.

b. "Bodily injury" or "properly damage" for
which the insured is obligated to pay
damages by reason of the assumption of

Copyright. Insurance Services Otlice. Inc, 1883.19 Page 1 ol 14
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liability in a contract or agreement. This
exclusion does not apply to liability for
damages:

(?) Assumed in a contracl or agreement
that is an "insured contract", provided
the "bodily Injury" or "property dam
age" occurs subsequent lo the
execution of the contracl or agreement;
or

(2) That the insured would have in the
absence ofthe contract or agreement.

c "Bodily injury' or "property damage" for
which any insured may be held liable by
reason of:

(1) Causing or contributing to the intoxica
tion of any person;

(2) The furnishing of alcoholic beverages to
a person under the legal drinking age or
under the influence of alcohol; or

(3) Any statute, ordinance or regulation
relating to the sale, gift, distribution or
use of alcoholic beverages.

This exclusion applies only If you are In the
business of manufacturing, distributing,
selling, serving or furnishing alcoholic
beverages.

Any obligation or the insured under a
workers' compensation, disability benefits or
unemployment compensation law or any
similar law.

"Bodily injury" to:

<1) An employee of the insured arising out
of and in the course of employment by
the insured; or

(2) The spouse, child, parent, brother or
sister of that employee as a conse
quence of (1) above.

This exclusion applies:

Policy Number 9B4616-36064416

(1) Whether the insured may be liable as
an employer or in any other capacity;

• and

(2) To any obligation lo share damages
with or repay someone else who must
pay damages because of the injury.

This exclusion does nol apply to liability
assumed by the Insured under an "insured
contract".

f. (1) "Bodily injury" or "property damage*
arising out of the actual, alleged or
threatened discharge, dispersal, seep
age, migration, release or escape of
pollutants:

(a) At or from any premises, site or
location which is or was at any time
owned or occupied by, or rented or
loaned to, any insured;

(b) At or from any premises, site or
location which is or was at any time
used by or for any insured or
others for the handling, storage,

disposal, processing or treatment of
waste;

(c) Which are or were at any time
transported, handled, stored, treat
ed, disposed of or processed as
waste by or for any insured or any
person or organization for whom
you may be legally responsible; or

(d) At or from any premises, site or
location on which any insured or
any contractors or subcontractors
working directly or indirectly on any
insured's behalf are performing
operations:

(I) if the pollutants are brought on
or to the premises, site or
location in connection with

such operations by such in
sured, contractor or sub
contractor; or

Copyright, Insurance Services Oltlce, Inc., 1982, 1986 Page 2 ol 14
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(II) if theoperations are'totest for,
monitor, clean up. remove, f
contain, treat, detoxify or
neutralize, or in any way
respond to, or assess the
effects of pollutants.

Subparagraphs (a) and (d) (i) do not
apply to "bodily injury" or "property
damage* arising out of heat, smoke or
fumes Irom a hostile fire.

As used in this exclusion, a hostile fire
means one which becomes uncontroll

able or breaks out from where It was
intended to be.

(2) Any loss, cost or expense arising out of
any:

(a) Request, demand or order that any
insured or others test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize, or in any way
respond to, or assess the effects of
pollutants; or

(b) Claim or suit by or on behair of a
governmental authority for dam
ages because of testing from,
monitoring, cleaning up. removing,
containing, treating, detoxifying Dr
neutralizing, or in any way
responding to, or assessing the
effects of pollutants.

Pollutants means any solid, liquid,
gaseous or thermal Irritant or con

taminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be
recycled, reconditioned or reclaimed.

"Bodily injury" or' "property damage" arising
out of the ownership, maintenance, use or
entruslment to others of any aircraft, "auto"
or watercraft owned or operated by .or
rented or loaned to any insured. Use
includes operation and "loading and
unloading".

This exclusion does not apply to:

Jicy Number 9846116-36064416

(1) A watercraft while ashore on premises
you ow/n or rent;

(2) A wale rcrafl you do not own that is:

(a) Less than 26 feet long; and

(b) Not being used to carry persons or
properly for a charge;

(3) Parking an "auto" on, or on the ways
next lo, premises you own or rent,
provided the "auto" is not owned by or
rented or loaned to you or the insured;

(4) Liability assumed under any "insured
contract" for the ownership, mainten
ance or use of aircraft or watercraft; or

(5) "Bodily injury" or "property damage"
arising out of the operation of any of the
equipment listed in paragraph f.{2) or
f.(3) of the definition of "mobile
equipment* (Section V.B.).

h. 'Bodily injury" or "property damage" arising
out of:

(1) The transportation of "mobile equip
ment" by an "auto" owned or operated
by or rented or loaned to any insured;
or

(2) The use of "mobile equipment" in. or
while in practice or preparation for. a
prearranged racing, speed or demolition
contest or in any stunting activity.

I. "Bodily injury" or "property damage" due to
war, whether or not declared, or any act or
condition incident to war. War includes civil

war, insurrection, rebellion or revolution.

This exclusion applies only to liability
assumed under a contract or agreement.

j. "Property damage" to:

(1) Property you own, rent or occupy;

Copyrlgm, Insurance Services Oltice, Inc., 1982, 198B Page 3 ol 14
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HI.

(2) Premises you sell, give away or aban
don, if the "property damage' arises out
of any part of those premises;

(3) Property loaned to you;

(4) Personal properly in the care, custody
or control of the insured;

(5) That particular part of real property on
which you or any contractors or

subcontractors working directly or indir
ectly on your behalf are performing
operations, if the 'property damage"
arises out of those operations; or

(6) That particular part of any property that
must be restored, repaired or replaced
because "your work" was incorrectly
performed on It.

Paragraph (2) of this exclusion does not
apply If the premises are "your work* and
were never occupied, rented or held for
rental by you.

Paragraphs (3), (4), (5) and (6) of this
exclusion do not apply to liability assumed
under a sidetrack agreement

Paragraph (6) of this exclusion does not
apply to "property damage" included In the
"products-completed operations hazard".

"Property damage" to "your product" arising
out of it or any part of it.

"Property damage" to "your work' arising
out of It or any part of it and including In the
"products-completed operations hazard".

ThiB exclusion does not apply |f the
damaged work or Ihe work out of which the
damage arises was performed on your
behalf by a subcontractor.

"Property damage' to "impaired property"
or property that has not been physically
injured, arising out of:

Vulicy Number 9B4616-36064416

(1) A defect, deficiency, inadequacy or
dangerous condition in "your product"
or "your work"; or

(2) A delay or failure by you or anyone
acting on your behalf to perform b
contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss of
use of other property arising out of sudden
and accidental physical injury lo 'your
product" or "your work" afler it has been
put to its intended use.

n. Damages claimed for any loss, cost or
expense incurred by you or others for the
loss of use, withdrawal, recall, inspection,
repair, replacement, adjustment, removal or
disposal of:

(1) "Your product";

(2) "Your work"; or

(3) "Impaired property";

if such product, work or property is
withdrawn or recalled from the market or
from use by any person or organization
because of a known or suspected defect,
deficiency. Inadequacy or dangerous con
dition in It.

Exclusions c. through n. do not apply lo damage
by fire to premises rented to you. A separate
limit or insurance applies to this coverage as
described in LIMITS OF INSURANCE (SECTION

III).

COVERAGE B. PERSONAL AND ADVERTISING
INJURY LIABILITY

i

1. Insuring Agreement.

a. We will pay those sums that the insured
becomes legally obligated to pay as
damages because of "personal injury" or.
"advertising injury" to which this coverage
part applies. We will havethe right and duty
to defend any "suit" seeking those dam
ages. We may at our discretion investigate

Copyrighl. Insurance Services Office, Inc., 1982,19B8 Page •* of 14
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any "occurrence" or offense and setlle any
claim or "suit* that may result. But:

(1) The amount we will pay for damages is
limited as described in LIMITS OF
INSURANCE (SECTION III); and

(2) Our right and duty to defend end when
we have used up Ihe applicable limit of
insurance in the payment of judgments
or settlements under Coverage A or B
or medical expenses under CoverageC.

No other obligation or liability to pay sums
or perform acts or services is covered
unless explicitly provided for under SUPPLE
MENTARY PAYMENTS - COVERAGES A AND
B.

b. This insurance applies to:

(1) "Personal injury" caused by an offense
arising out of your business, excluding
advertising, publishing, broadcasting or
telecasting done by or for you;

(2) "Advertising injury" caused by an
offense committed In the course of
advertising your goods, products or
services;

but only ir the offense was committed in the
"coverage territory" during the policy period.

2. Exclusions.

This insurance does not apply to:

•'•. "Personal injury' or 'advertising injury":

(1) Arising out or oral or written publication
of material. Ifdone by or at the direction
of the insured with knowledge or falsity;

(2) Arising out oforal or written publication
of material whose first publication took
place before the beginning of the policy
period;

(3) Arising out of the willful violation or a
penal statute or ordinance committed by
or with the consent of the insured; or

6licy Number 984616-36064416

(4) For which the insured has assumed
liability in a contract or agreement.
This exclusion does not apply to liability
for damages that the insured would
have in the absence of Ihe contract or
agreement.

b. "Advertising injury" arising out of:

(1) Breach of contract, other than mis
appropriation of advertising ideas under
an implied contract;

(2) The failure of goods, products or
services to conform with advertised
quality or performance;

(3) The wrong description of the price of
goods, products or services; or

(4) An offense committed by an insured
whose business is advertising, broad
casting, publishing or telecasting.

COVERAGE C. MEDICAL PAYMENTS

1. Insuring Agreement.

a. We will pay medical expenses as described
below for "bodily injury" caused by an
accident:

(1) On premises you own or rent;

(2) On ways next to premises you own or
rent; or

(3) Because of your operations;

provided that:

(1) The accident takes place in the "cover
age territory" and during the policy
period;

(2) The expenses are incurred and reported
to us within one year of the date of the
accident; and

(3) The injured person submits to exam
ination, at our expense, by physicians of

CopyriBhI, Insurance Services Office, Inc., 1982, 1988 Page 5 or 14
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our choice as often as we reasonably

require.

b, We will make these payments regardless of
fault. These payments will not exceed the
applicable limit of insurance. We will pay
reasonable expenses for:'

(1) First aid at the time of an accident;

(2) Necessary medical, surgical, x-ray and
dental services, including prosthetic
devices; and

(3) Necessary ambulance, hospital, pro
fessional nursing and funeral services.

2. Exclusions.

We will nol pay expenses lor "bodily injury":

a. To any. insured.

b. To a person hired to do work tor or on
behair of any insured or a tenant of any
insured.

c. To a person injured on that part of premises
you own or rent that the person normally
occupies.

d. To a person, whether or not an employee of
any insured, if benefits for the 'bodily
injury" are payable or must be provided
under a workers' compensation or disability
benefit law or similar law.

e. To a person injured while taking part in
athletics.

J. Included within the "products-completed
operations hazard".

g. Excluded under Coverage A.

h. Due to war, whether or not declared, or any
act or condition incident to war. War
includes civil war, insurrection, rebellion or

revolution.

SUPPLEMENTARY PAYMENTS - COVERAGES A AND

-•|k iy Number 984616-36064416

We will pay, with respect to any claim or "suit" we
defend:

1. All expenses we incur.

2. Up to $250 for cost or bail bonds required
because of accidents or traffic law violations
arising oul ofthe use of any vehicle to which Ihe
Bodily Injury Liability Coverage applies. We do
not have to furnish these bonds.

3. The cosl of bonds to release attachments, but
only for bond amounts within the applicable limit
of insurance. We do not have to furnish these
bonds.

4. All reasonable expenses incurred by the insured
at our request to assist us in the investigation or
defense of the claim or "suit*, including actual
loss of earnings up to $100 a day because of time
off from work.

5. All costs taxed against the insured in the "suit'.

6. Prejudgment Interest awarded against the
insured on the part of the Judgment we pay. If
we make an offer to pay the applicable limit of
insurance, we will not pay any prejudgment
interest based on that period of time Bfter the
offer.

7. All interest on the full amount of any judgment
that accrues after entry or the judgment and
beforewe have paid, offered to pay, or deposited
in court the part ofthe Judgment that is within Ihe
applicable limil of insurance.

These payments will nol reduce the limits of
Insurance.

SECTION II - WHO IS AN INSURED

1. iryou are designaled in the Declarations as:

a. An individual, you. and your spouse are
insureds, but only with respect to the
conduct or a business of which you are the
sole owner.

b. A partnership or joint venture, you are an
insured. Your members, your partners, and

Copyright, Insurance Services Office, Inc., 1DB2, 1888 Page 6 ot14
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their spouses are 8lso insureds., but'only
with respect to the conduct of your business.

c. An organization other than a partnership or
joint venture, you are insured. Your
executive officers and directors are in

sureds, but only with respect to their duties

as your officers • or directors. Your

stockholders are also insureds, bui only with
respect to their liability as stockholders.

2, Each ofthe following is also an insured:

a. Your employees, other than your executive
officers, but only for acts within the scope of
their employment by you. However, no
employee is an insured for:

(1) "Bodily injury" or "personal injury" to
you or to a co-employee while in the
course of his or her employment, or the
spouse, child, parent, brother or sister
of thai co-employee as a consequence
of such "bodily Injury' or "personal
injury '. or for any obligation to share
damages with or repay someone else
who must pay damages because ot the
injury; or

(2) "Bodily injury" or "personal injury" aris
ing but of his or her providing or failing
to provide professional health care
services; or

(3) "Properly damage" to property owned
or occupied by or rented or loaned to
that employee, any of your other
employees, or any of your partners or
members (if you are a partnership or
joint venture).

b. Any person (other than your employee), or
arty organization while acting as your real
estate manager.

c. Any person or organization having proper
temporary custody of your property If you
die, but only:

(1) With respect to liability arising out of the
maintenance or use of that property;
and

v>v/iicy Number 984616-36064416

(2) Until your legal representative has been
appointed.

d. Your legal representative if you die. but only
with respect to duties as such. That repre
sentative will have all your rights and duties
under this Coverage Part.

With respect to "mobile equipment' registered in
your name under any motor vehicle registration
law, any person is an insured while driving such
equipment along a public highway with your
permission. Any othBr person or organization
responsible for the conduct of such person is
also an Insured, but only with respect to liability
arising out of the operation or the equipment, and
only if no other insurance of any kind is available
to that person or organization for this liability.
However, no person or organization is an insured
with respect to:

a. "Bodily injury" to a co-employee of the
person driving the equipment; or

b. "Property damage" to properly owned by.
rented to, in the charge or or occupied by
you or the employer of any person who is an
insured under this provision.

Any organization you newly acquire or form,
other than a partnership of joint venture, and
over which you maintain ownership or majority
interest, will qualify as a Named Insured If there
is no other similar insurance available to that

organization. However:

a. Coverage under this provision is afforded
only until the 90th day after you acquire or
form the organization or the end of the
policy period, whichever is earlier;

b. Coverage A does not apply to "bodily
injury* or "property damage" that occurred
before you acquired or formed the
organization; and

c. Coverage B does not apply lo "personal
injury' or "advertising injury" arising out of
an offense committed before you acquired or
formed the organization.

Copyright, Insurance Services Office, Inc., 1982,1386 Page ? ol 14
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No person or organization is an insured with respect
to the conduct of any current or past partnership or,
joinl venture that is nol shown as a Named Insured in
the Declarations.

SECTION III - LIMITS OF INSURANCE

1. The Limits of Insurance shown in the Declar-

alions and the rules below fix the most we will

pay regardless of Ihe number of:

a. Insureds.

b. Claims made or "suits" brought; or

c. Persons or organizations making claims or
bringing "suits".

2. The General Aggregate Limit is the most we will
pay for the sum of:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damag
es because of "bodily injury" or "property
damage" included In the "products complete
ed operations hazard"; and

c. Damages under Coverage B.

3. The Products-Completed Operations Aggregate
Limit is the most we will pay under Coverage A
for damages because of "bodily injury' and
"properly damage" Included In the "products-
completed operations hazard".

A. Subject to 2. above, the Personal and Advertising
Injury Limit is the most we will pay under
Coverage B for the sum of all damages because
of all "personal injury" and all "advertising
injury" sustained by any one person or
organization.

5. Subject to 2. or 3. above, whichever applies, the
Each Occurrence Limit is the most we will pay
for the sum of:

a. Damages under Coverage A; and

b. Medical expenses under Coverage C

i olicy Number 984616-36064416

because or all "bodily injury" and "property
damage" arising out of any one "occurrence".

6. Subject to 5, above, the Fire Damage Limit is the
most we will pay under Coverage A for damages
because of "properly damage" to premises
rented to you arising out of any one fire.

7. Subject to 5. above, the Medical Expense Limil is
the most we will pay under Coverage C for all
medical expenses because of "bodily injury*
sustained by any one person.

The limits of this Coverage Part apply separately to
each consecutive annual period and to any remaining
period of less than 12 months, starting with the
beginning of the policy period shown in the
Declarations, unless the policy period Is extended
after issuance for an additional period of less than 12
months. In that case, the additional period will be
deemed part of the last preceding period for
purposes of determining the Limits Df Insurance.

SECTION IV

CONDITIONS

1. Bankruptcy.

COMMERCIAL GENERAL LIABILITY

Bankruptcy or insolvency of the insured or the
insured's estate will not relieve us of our

obligations under this Coverage Part.

Duties In The Event Of Occurrence, Claim Or
Suit.

a. You must see to it that we are notified as

soon as practicable of an "occurrence* or
an offense which may result in a claim. To
the extent possible, notice should include:

(1) How, when and where the
or offense took place;

occurrence

(2) The names and addresses of any
injured persons and witnesses; and

(3) The nature and location of any injury or
damage arising out ofthe "occurrence"
or offense. x

If a claim is made or 'suit" is brought
against any insured, you must:

Copyright, Insurance Services Office. Inc.. 1982.1988 Page e ol 14
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(1) Immediately record the specifics of the
claim or "suit" and the date received;

and

(2) Notify us as soon as practicable.

You must see to It that we receive written
notice of the claim or "suit" as soon as
practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any
demands, notices, summonses or legal
papers received in connection with the
claim or "suit*

(2) Authorize us lo obtain records and
other information;

(3) Cooperate with us in the investigation,
settlement or defense of the claim or

"suit"; and

(4) Assist us, upon our request, in the
enforcement of any right against any
person or organization which may be
liable to the insured because of Injury
or damage to which this insurance may
also apply.

d. No Insureds will, except at their own cost,

voluntarily make a payment, assume any
obligation, or incur any expense, other than
for first aid, without our consent.

3. Legal Action Against Us.

No person or organization has a right under this
Coverage Part:

a. To join us as a parly or otherwise bring us
into a "suit" asking for damages from an
insured; or

b. To sue us on this Coverage Part unless all of
its terms have been rully complied with.

A person or organization may sue us to recover
on an agreed settlement or on a final judgment
against an insured obtained after an actual trial;

Volicy Number 984616-36064416

but we will not be liable for damages that are not
payable under the terms or this Coverage Part or
that are in excess of Ihe applicable limit of
insurance. An agreed settlement means a
settlement and release of liability signed by us,
the insured and the claimant or the claimant's
legal representative.

4. Other Insurance.

If other valid and collectible insurance is
available to the insured for a loss we cover

under Coverage A or B of this Coverage Part,
our obligations are limited as follows:

a. Primary Insurance

This insurance is primary except when b.
below applies. If this insurance is primary,
our obligations are not affected unless any
or the other insurance is also primary.
Then, we will share with all that other
insurance by the method described in c.
below.

b. Excess Insurance

This insurance is excess over any of the
other insurance, whether primary, excess,
contingent or on any other basis:

(1) Thai is Fire, Extended Coverage,
Builder's Risk, Installation Risk or sim
ilar coverage for "your work";

(2) That is Fire insurance for premises
rented to you; or

(3) Ifthe loss arises out of the maintenance
or use of aircraft, "autos" or watercraft
to the extent not subject to Exclusion g.
o( Coverage A (Section I).

When this insurance is excess, we will have
no duty under Coverage A or B to defend
any claim or "suit" that any other insurer
has a duty to defend, ir no other insurer
defends, we will undertake to do so, but we
will be entitled to the insured's rights
against all those other insurers.
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When this insurance is excess over other

insurance, we will pay only our share ol the
amount of the loss, If any, that exceeds the
sum of:

(1) The total amount that all such other
insurance would pay for the loss In the
absence of this insurance; and

(2) The total of all deductible and self-
insured amounts under all that other

insurance.

We will share the remaining loss, if any, with

any other insurance that is not described in

this Excess Insurance provision and was not
bought specifically to apply In excess of the
Limits of Insurance shown in the Declar

ations or this Coverage Part.

c. Method of Sharing

If all or the other insurance permits
contribution by equal shares, we will follow
this method also. Under this approach each
insurer contributes equal amounts until it
has paid Its applicable limit of insurance or
none of the loss remains, whichever comes

first.

ff any or the olher insurance does not permit
contribution by equal shares, we will
contribute by limits. Under this method,

each insurer's share is based on the ratio of

its applicable limit of insurance to the total
applicable limits ol insurance or all insurers.

5. Premium Audit.

a. We will compute all premiums for this
Coverage Part in accordance with our rules
and rates.

b. Premium shown in this Coverage Part as
advance premium is a deposit premium
only. At the close of each audit period we
will compute the earned premium for that
period. Audit premiums are due and
payable on notice to the first Named Insured.
If the sum of the advance and audit

premiums paid for the policy term is greater

•Valley Number 9B4616-36064416

than the earned premium, we will return the
excess to the first Named Insured.

c. The first Named Insured must keep records

of the information we need for premium
computation, and send us copies at such
times as we may request.

6. Representations.

By accepting this policy, you agree:

a. The statements in the Declarations are

accurate and complete;

b. Those statements are based upon repre
sentations you made to us; and

c. We have issued this policy in reliance upon
your representations.

7. Separation of Insureds.

Except with respect to the Limits of Insurance,
and any rights or duties specifically assigned In
this Coverage Part to the first Named Insured,
this insurance applies:

a. As If each Named Insured were the only
Named Insured; and

b. Separately to each insured against whom
claim is made or "suit" is brought.

8. Transfer Of Rights Of Recovery Against Others
To Us.

If the insured has rights to recover all or part of
any payment we have made under this Coverage
Part, those rights are transferred to us. The
insured must do nothing after loss to impair
them. At our request, the insured will bring
"suit" or transfer those rights to us and help us
enforce them.

9. When We Do Not Renew

If we decide not to renew this Coverage Part, we

will mail or deliver to the lirst Named Insured
shown in the Declarations written notice of the
nonrenewal not less than 30 days before the

expiration date.
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If notice is mailed, proof of mailing will be
sufficient proof of notice.

SECTION V - DEFINITIONS

1. "Advertising injury" means injury arising out of
one or more of the following offenses:

a. Oral or written publication of material that
slanders or libels a person or organization
or disparages a person's or organization's
goods, products or services;

b. Oral or written publication of material that
violates a person's right ol privacy;

c. Misappropriation of advertising ideas or
style of doing business; or

d. Infringement ol copyright, title or slogan.

2. 'Auto" means a land motor vehicle, trailer or
semitrailer designed for travel on public roads,
including any attached machinery or equipment.
But "auto' does not include "mobile equip
ment".

3. "Bodily injury" means bodily injury, sickness or
disease sustained by a person, including death
resulting from any ofthese at any one time.

4. "Coverage territory' means:

a. The United States of America (including Its
territories and. possessions). Puerto Rico
and Canada;

b. International waters or airspace, provided
the injury or damage does not occur in the
course of travel or transportation to or from
any place not included In a. above; or

c. All parts ofthe world if:

(1) The injury or damage arises out ot:

(a) Goods or products made or sold by
you in the territory described in a.
above; or

rK,ucy Number 984616-36064416

(b) The activities of a person whose
home is in the territory described in
a. above, but is away tor a short
time on your business; and

(2) The insured's responsibility to pay
damages is determined in a 'suit" on
the merits, in the territory described in
a. above or in a settlement we agree to.

5. "Impaired property* means tangible properly,
other than "your product" or "your work*, that
cannot be used or is less useful because:

a. It incorporates "your product" or 'your
work" that is known or thought to be
defective, deficient, inadequate or danger
ous; or

b. You have failed to fulfill the terms of a
contract or agreement;

Ifsuch properly can be restored to' use by:

a. The repair, replacement, adjustment or
removal of "your product" or "your work";
or

b. Your fulfilling the terms of the contract or
agreement.

6. "Insured contract" means:

a. A lease of premises;

b. A sidetrack agreement;

c. Any easement or license agreement, except
in connection with construction or demolition
operations onor within 50 feet ofa railroad,

d. An obligation, as required by ordinance, to
indemnify a municipality, except in connec
tion with work for a municipality;

e. Anelevator maintenance agreement;

f. That part of any other contract or agreement
pertaining to your business (including an
indemnification of a municipality in connec
tion with work performed for a municipality)
under which you assume the tort liabilily or

Copyright, Insurance Services Office. Inc., 1982,19BB
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anolher party to pay for "bodily injury" or
"properly damage" to a third person or
organization. Tort liability means a liability
thai would be imposed by law in the
absence of any contracl or agreement.

An "insured contract" does nol include thai part

of any contract or agreement:

a. That Indemnifies any person or organization
for "bodily injury" or ' 'property damage"
arising out of construction or demolition
operations, within 50 feet of any railroad

property and affecting any railroad bridge or
trestle, tracks, road-beds, tunnel, underpass

or crossing;

That indemnifies an architect, engineer or

surveyor for injury or damage arising out of:

(1) Preparing, approving or failing to pre
pare or approve maps, drawings, opin
ions, reports, surveys, change orders,
designs or specifications; or

(2) Giving directions or instructions, or
failing to give them, if that is the
primary cause of the injury or damage:

c. Under which the Insured. If an architect,

engineer or surveyor, assumes liability for
an injury or damage arising out of the
insured's rendering or failure to render
professional services, including those listed
in b. above and supervisory, inspection or
engineering services; or

d. That indemnifies any person or organization
for damage by fire to premises rented or
loaned to you.

"Loading or unloading" means Ihe handling of
property: !

a. Alter it is moved from the place where it is
accepted lor movement into or onto an

aircraft, watercraft or 'auto";

While it is in or on an aircraft, watercraft or

"auto"; or

l-u.icy Number 984616-36064416

c. While It is being moved from an aircraft,
walercraft or 'auto' to the place where it is

finally delivered:

but "loading or unloading" does not include the
movement of property by means of a mechanical
device, other than a hand truck, that is not

attached to the aircraft, watercraft or "auto".

"Mobile equipment" means any of the following
types of land vehicles, including any attached
machinery or equipment:

a. Bulldozers, farm machinery, forklifts and
other vehicles designed lor use principally
off public roads;

b. Vehicles maintained for use solely on or

next to premises you own or rent;

c. Vehicles that travel on crawler treads;

d. Vehicles, whether self-propelled or not.
maintained primarily to provide mobility lo
permanently mounted:

(1) Power cranes, shovels, loaders, diggers
or drills; or

(2) Road construction or resurfacing equip
ment such as graders, scrapers or

rollers;

Vehicles not described in a., b., c. or d.
above that are not self-propelled and are.
maintained primarily to provide mobility to
permanently attached equipment of the
foltowing types:

(1) Air compressors, pumps and genera
tors, including spraying, welding,
building cleaning, geophysical explora
tion, lighting and well servicing equip
ment; or

(2) Cherry pickers and similar devices used
to raise and lower workers;

Vehicles not described in a., b., c. or d.
above maintained primarily for purposes
other than the transportation of persons or

cargo.
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However, self-propelled vehicles with the

following types of permanently attached
equipment are not "mobile equipment' but
will be considered "autos":

(1) Equipment designed primarily for.

(a) Snow removal;

(b) Road maintenance, but not con-
. struction or resurfacing;

(c) Street cleaning;

(2) Cherry pickers and similar devices
mounted on automobile or truck chassis

and used to raise and lower workers;
and

(3) Air compressors, pumps and gener
ators, including spraying, welding,
building cleaning, geophysical explora
tion, lighting and well servicing equip
ment.

8. "Occurrence' means an accident, including
continuous or repeated exposure to substantially
the same general harmful conditions.

10. 'Personal injury' means, other than 'bodily
injury", arising out of one or more of the
following offenses:

a. False arrest, detention or imprisonment;

b. Malicious prosecution;

c. The wrongful eviction from, wrongrul entry
into, or invasion ot the right of private
occupancy of a room, dwelling or premises
that a person occupies by or on behalf of its
owner, landlord or lessor;

d. Oral or written publication of material that
slanders or libels a person or organization
or disparages a person's or organization's
goods, products or services; or

e. Oral or written publication of material that
violates a person's right of privacy.

Policy Number 984616-36064416

11. a. 'Products-completed operations hazard"
includes all "bodily injury" and "property

damage' occurring away from premises you
own or rent and arising out ol "your product'
or "your work* except:

(1) Products, thai are still in your physical
possession; or

(2) Work that has not yet been completed
or abandoned.

b. "Your work" will be deemed completed at
the earliest of the following times:

(1) When all of the work called for in your
contract has been completed.

(2) When all of the work to be done at the
site has been completed if your contract
calls for work at more than one site.

(3) When that part of the work done at a job
site has been put to its intended use by
any person or organization other than
another contractor or subcontractor

working on the same project.

Work that may need service, maintenance,
correction, repair or replacement, but which
is otherwise complete, will be treated as
completed.

c. This hazard does not include "bodily injury"
or "property damage" arising out of

(1) The transportation ot property, unless
the injury or damage arises out ot a
condition in or on a vehicle created by

the "loading or unloading" ot it;

i (2) The existence of tools, uninstalled
equipment or abandoned or unused
materials;

(3) Products or operations tor which the
classification in this Coverage Part or in
our manual of rules includes products
or completed operations.

12. "Property damage* means:

Copyright, Insurance Services Office, Inc., 19B2,19BB Page 13 of 14
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a. Physical injury to tangible property,
including all resulting loss of use of that
property. All such loss of use shall be
deemed to occur at the time or the physical
injury that caused it; or

b. Loss of use of tangible property that is not
physically injured. All such loss shall be
deemed to occur at the time of the

"occurrence* thai caused It.

13. °SuH" means a civil proceeding in which
damages because of "bodily injury', "property
damage", "personal injury' or 'advertising
injury" to which this insurance applies are
alleged. "Suit* includes:

a. An arbitration proceeding in which such
damages are claimed and to which you must
submit or do submit with our consent; or

b. Any other alternative dispute resolution
proceeding in which such damages are
claimed and to which you submit with our
consent.

14. "Your product' means:

a. Any goods or products, other than real
property, manufactured, sold, , handled,
distributed or disposed of by:

(1) You;

(2) Others trading under your name; or

rolicy Number 984616-36064416

(3) A person or organization whose
business or assets you have acquired;

and

b. Containers (other than vehicles), materials,
parts or equipment furnished in connection
with such goods or products.

"Your product' includes:

a. Warranties or representations made at any
time with respect to the fitness, quality,
durability, performance or use of "your
product"; and

b. The providing of or failure to provide
warnings or Instructions.

"Your product" does not Include vending
machines or other property rented to or located
for the use of others but not sold.

15. 'Your work* means:

a. Work or operations performed by you or on
your behalf; and

b. Materials, parts or equipment furnished in
connection with such work or operations.

"Your work" includes:

a. Warranties or representations made at any
time with respect to the fitness, quality,
durability, performance or use of "your
work"; and

b. The providing of or failure to provide
warnings or instructions.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 55118 (8-91)

POLLUTION EXCLUSION ENDORSEMENT

PERSONAL INJURY LIABILITY

This endorsement modifies insurance provided under.the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

Under SECTION I - COVERAGES, COVERAGE B. PERSONAL AND ADVERTISING INJURY LIABILITY. 2, EXCLUSIONS,
exclusion c. is .added:

c. (1) "Personal injury' arising out of the actual,
alleged or threatened discharge, dis
persal, seepage, migration, release or
escape of pollutants:

(a) At or from any premises, site or
location which is or was at any time
owned or occupied by, or rented or
loaned to, any insured;

(b) At or from any premises, site or
location which is or was at any time
used by or for any insured or others
for the handling, storage, disposal,
processing or treatment of waste;

(c) Which are or were at any time
transported, handled, stored, treated,
disposed of, or processed as waste
by or tor any insured or any person or
organization for whom you may be
legally responsible; or

(d) At or from any premises, site or
location on which any insured or any
contractors or subcontractors working
directly or indirectly on any insured's
behalf are performing operations:

(I) if the pollutants are brought on or
to the premises, site or location
in connection with such opera-
lions by such insured, contractor
or subcontractor, or

(ii) If the operations are to test for,
monitor, clean up, remove, con-

All other policy terms and conditions apply.

tain, ireat, detoxify or neutralize, or in
any way respond lo, or assess the
effects of pollutants.

Subparagraphs (a) and (d) (i) do nol apply to
'personal injury" arising out of heat, smoke or
fumes from a hostile fire.

As used in this exclusion, a hostile Tire means
one which becomes uncontrollable or breaks

out from where It was intended to be.

(2) Any loss, cost or expense arising out of any:

(a) Request, demand or order that any
Insured or others test for. monitor, clean
up, remove, contain, treat, detoxify or
neutralize, or in any way respond to, or
assess the effects of pollutants; or

(b) Claim or suit by or on behalf of a
governmental authority for damages
because of testing from, monitoring,
cleaning up, removing, containing, treat
ing, detoxifying or neutralizing, or in any
way responding to, or assessing the
effects of pollutants.

Pollutants means any solid, liquid, gaseous or
thermal irritant or contaminant, including

smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. Waste includes

materials to be recycled, reconditioned or

reclaimed.

Includes copyngftlerj material ot insurance Services

Office, Inc., with Its permission
Copyright, Insurance Services Office, 1S82.1088

ROA-Page 0667



«u«.,wu«,e,.-,»/u-uB...,, ".Dlicy Number 984616-36064416

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. "^ '' "'

ABSOLUTE ASBESTOS EXCLUSION ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE COMMERCIAL GENERAL LIABILITY
COVERAGE PART.

No coverage is provided by this policy for any claim, s'ull. action or proceeding againsl the insured arising out or the
discharge, dispersal, release, escape or Inhalation of any asbestos related particle, dust, irritant, contaminant, pollu
tant, toxic element or material.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. ""^" "'

REINSTATEMENT OF THE GENERAL AGGREGATE LIMIT

It is agreed:

The following is added to SECTION III - LIMITS OF INSURANCE:

If the General Aggregate limit is exhausted, as a resull or losses occurring during the policy period because or pay
ment of judgments or settlements, we will reinstate thai aggregate limit for losses occurring during the same policy
period. We will reinstate such limit only once for each policy period. Further, our liability:
1. with respect to any one occurrence, shall never exceed the aggregate limit; or

2. with respect to all occurrences during the policy period/shall never exceed two times the aggregate limit.

_ • ' 55064 (7-87)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

MOTOR VEHICLE LAWS

SSENT MODIFIES INSURANCE PROVIDED UNDER THE COMMERCIAL GENERAL LIABILITY
. wUVcRAuE PART.

It Is agreed the following is added lo COMMERCIAL GENERAL LIABILITY CONDITIONS:

We will provide cqverage:

1. up to the minimum required limits; and
2. subject toall the terms and conditions ofthe policy;

to comply with any motor vehicle insurance law to the extent such law applies tothe "mobile equipment" covered
by this coverage part.

All other terms and conditions ofthe policy apply. '
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55069(1-681

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

CONTRACTUAL COVERAGE AMENDATORY

ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE COMMERCIAL GENERAL LIABILITY COVERAGE
FORM. V

It is agreed:

Under Section I - COVERAGE A, llem 2 Exclusions:

Exclusion b. is deleted and replaced by the following:

b. "Bodily injury" or "properly damage" for which the insured is obligated to pay damages by reason ofthe
assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:

(1) Assumed in a contract or agreement that is an "insured contract". However, if the insurance under this
policy does not apply to the liability ofthe Insured, It also does not apply to such liability assumed by the
insured under an "insured contract".

(2) That the insured would have in the absence ofthe contract or agreement.

All other terms and conditions ofthe policy apply.
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55091 (1-89,
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

COMMERCOAL GENERAL LIABILITY PLUS ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE COK/IMERCIAL GENERAL LIABILITY
COVERAGE PART.

It is agreed Ihe insurance provided underthis Coverage Part is amended as follows:

1. EXTENDED WATERCRAFT COVERAGE

Under COVERAGE A- 2. Exclusions, exclusion g.(2) is deleted and is replaced by the following:

|2) A watercraft you do not own that Is:

(a) Less than 50 feet long; and

(b) Nol being used to carry persons or property for a charge;

2. NONDWNERSHIP/HIREDAUTO COVERAGE

Coverage for "bodily Injury" and "property damage' liability provided under COVERAGE A is extended as
follows under this Item, but only If you do not have any insurance available to you which affords the same or
similar coverage-

Coverage

We will pay those sums the insured becomes legally obligated to pay as damages because or 'bodily Injury'
or "property damage' arising out or the maintenance or use of an 'auto" you do not own or which is not
registered In your name, but which is used in your business.

Exclusions

With respect to this coverage, the exclusions which apply to Coverage A. other than exclusions a„ d., f. and i.
and the Nuclear Energy Liability Exclusion Endorsement, are replaced by the following:

The coverage does not apply to:

(1) Liability assumed by the insured under any contract or agreement.

(2) "Property damage" to:

(a) propertyowned or being transported by, or rented or loaned to the insured; or
(b) property in the care, custody or control of the insured;

other than properly damage to a residence or a private garage by a private passenger "auto* covered
by this coverage.

(3) "Bodily injury" to:

(a) An employee otthe insured arising out orand in the course ol employment by Ihe insured; or

Page 1 ol 4
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(b) The spouse, child, parenl. brother or sister of that employee as a consequence of (a) above.

This exclusion applies:

(a) Whether the insured may be liable as an employer or in any olher capacity; and
(b) To any obligation lo share damages with or repay someone else who must pay damages

because of the injury.

This exclusion does not apply to:

(a) Liability assumed by1he insured under an 'insured contract".
(b) "Bodily Injury' to any employee of the insured arising out of and In the course of his domestic

employment by the insured unless benefits for such injury are in whole or in part either payable
or required to be provided under any workers compensation law.

Who Is An Insured

It Is agreed with respect to this coverage, the section WHO IS AN INSURED is deleted and replaced by Ihe
following:

WHO IS AN INSURED

Each of the following is an insured with respect to this coverage:

1. You.

1. Any partner or executive officer of yours.
3. Any person using the "auto' and any person or organization legally responsible for the use of an "auto"

not owned by such person or organization, provided the actual use is with your permission.

None of the following is an insured:

1. Any person engaged in the business of his or her employer with respect to "bodily injury" to any co-
employee of such person injured in the course of employment.

2. Any person using the "auto" and any person olher than you, legally responsible for its use with respect to
an "auto" owned or registered in the name of:

a. such person; or
b. any partner or executive officer of yours or a member of his or her household; or
c. any employee or agent or yours who is granted an operating allowance ot any sort for the use of

such "auto".

3. Any person while employed in or otherwise engaged in duties in connection with an "auto business",
other than an "auto business" you operate.

4. The owner or lessee (of whom you are a subleassee) of a hired "auto" or the owner of an "auto" you do
not own or which is not registered in your name which'is used in your business or any agent or employee
of any such owner or lessee.

5. Any person or organization with respect to the conduct of any current or past partnership or joint venture
that is not shown as a Named Insured in the Declarations.
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Additional Definitions

The following definition applies to this coverage:

"Aulo business" means the business or occupation of selling, repairing, servicing, storing or parking "aulos".

Limits of Insurance

II is agreed with respect lo this coverage only, the section LIMITS OF INSURANCE is deleted and replaced by the
following:

LIMITS OF INSURANCE

1. The Limits of Insurance shown In the Declarations and the rules below fix the most we will pay regardless
ofthe number of:

a. insureds;

b. claims made or "suits" brought; or
c. persons or organizations making claims or bringing "suits".

2. ir the Limits of Insurance shown in the Declarations:

a. are shown only as an Each Occurrence Limit, the Each Occurrence Limit:

(1) Is the most we will pay for, and
(2) " applies to;

the sum of damages under Coverage A for "bodily injury" and "properly damage" arising out of
any one 'occurrence'; or

b. are shown in the Declarations as an Each Person Limit and an Each Occurrence Limit:

(1) the Each Person Limit Is the most we will pay under Coverage A for "bodily injury" sustained
by any one person; and

(2) the Each Occurrence Limit:

(a) is the most we will pay for, and
(b) applies separately to:

1) damages covered under Coverage A for "bodily injury"; and
j 2) damages coveredunder Coverage Afor "property damage":

arising out of any one "occurrence".

The limits which apply to this Coverage apply separately to each consecutive annual period and to any remaining
period of less than 12 months, starting with the beginning ol the policy period shown In the Declarations, unless the
policy period is extended after issuance for an additional period of less than 12 months. In that case, the additional
period will be deemed part of the last preceding period for purposes ol determining the Limits of Insurance.
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3. BROADENED SUPPLEMENTARY PAYMENTS COVERAGE

Under SUPPLEMENTARY PAYMENTS - COVERAGES A. and B.:

a. item 2., the amount we will pay for the cost of bail bonds is Increased from $250 to $500.
b. item 4., the amount we will pay the actual loss of earnings is increased from $100 per day to $150 per

day.

A. PRODUCTS-COMPLETED OPERATIONS AGGREGATE REINSTATEMENT

The following is added lo the section LIMITS OF INSURANCE:

If the Products-Completed Operations Aggregate limit is exhausted, as a result or fosses occurring during the
policy period because or payment or judgments or settlements, we will reinstate that aggregate limit for
losses occurring during the same policy period. We will reinstate such limit onlyonce for each policy period.
Further, our liability:

a. with respectto any one occurrence, shall never exceed the aggregate limit; or

b. with respect to all occurrences during the policy period, shall never exceed two times the aggregate
limit.

5. PERSONAL INJURY EXTENSION COVERAGE

a. Under the section DEFINITIONS, the following is added to the definition for "Personal Injury":

f. discrimination and humiliation.

b. Under COVERAGE B -2. Exclusions, the following exclusion is added:

c. Any alleged or actual "personal injury" ir directly or indirectly related to the past, present or
prospective employment Df any person or persons by an insured.

All other terms and conditions ot the policy apply.

Page 4 ol 4
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT

(Broad Form)

This endorsement modifies insurance provided under the following:

BUSINESSOWNERS POLICY

COMMERCIAL AUTO COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART
FARM COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

POLLUTION LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART

SPECIAL PROTECTIVE AND HIGHWAY UABILITY POLICY NEW YORK DEPARTMENT OF TRANSPORTATION

IL00 21 11 85

1. The insurance does not apply:

A. Under any Liability Coverage, to
injury" or "property damage:"

"bodily

(1) With respect to which an "insured* under
the policy Is also an insured under a
nuclear energy liability policy Issued by
Nuclear Energy Liability Insurance
Association, Mutual Atomic Energy
Liability Underwriters, Nuclear Insurance
Association of Canada or any of their
successors, or would be an insured under

any such policy but for Its termination
upon exhaustion of its limit of liability; or

(2) Resulting from the "hazardous properties"
of "nuclear material" and with respect to
which (a) any person or organization is
required to maintain financial protection
pursuant to the Atomic Energy Act or 1951,
or any law amendatory thereof or (b) the
"insured" is, or had this policy not been
issued would be. entitled to indemnity
from Ihe United States of America, or any
agency thereof, under any agreement
entered into by the United State of
America, or any agency thereof, with any
person or organization.

B. Under any Medical Payments coverage, to
expenses incurred with respect to "bodily
injury" resulting from the "hazardous
properties" of "nuclear material" and arising
out of the operation of a "nuclear facility" by
any person or organization.

C. Under any Liability Coverage, to "bodily
injury" or 'property damage" resulting Irom
the "hazardous properties" of "nuclear
material," if:

(1) The "nuclear material' (a) is Bt any
"nuclear facility" owned by, or operated by
or on behalf of, an "insured" or (b) has
been discharged or dispersed therefrom;

(2) The "nuclear material" is contained in
"spent fuel" or 'waste" at any time
possessed, handled, used, processed,
stored, transported or disposed of by or
or) behalf or an "insured"; or

(3) The "bodily injury" or "property damage"
arises out ot the furnishing by an

"insured" or services, materials, parts or
equipment in connection with the
planning, construction, maintenance,
operation or use of any "nuclear facility,"
but if such racilily is located within the
United Stales of America, its territories or

IL 00 21 11 BE Copyright, Insurance Services Office, Inc., 1983, 19B4 Page 1 of 2
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possessions or Canada, this exclusion (3)
applies only to 'property damage' to
such "nuclear facility" and any properly
thereal.

2. As used in this endorsement:
(

"Hazardous properties" include radioactive, toxic
or explosive properties;

"Nuclear material" means

"Special nuclear material"
material;"

"source material,"

or "by-product

"Source material," "special nuclear material."
and "by-product material" have the meanings
given them in the Atomic Energy Act of 1954 or in
any law amendatory thereof;

"Spent fuel' means any fuel element or fuel

component, solid or liquid, which has been used
or exposed to radiation in a "nuclear reactor,"

"Waste" means any waste material (a) containing
"by-product material" other than the tailings or
wastes ' produced by the extraction or
concentration of uranium or thorium from any ore
processed primarily for its "source material*
content, and (b) resulting from the operation by
any person or organization of any "nuclear
facility" included under the first two paragraphs of
the definition of "nuclear facility."

i

"Nuclear facility" means:

)'-• licy Number 9B4616-r3606441fr

(a) Any "nuclear reactor;"

(b) Any equipment or device designed or used for
(1) separating Ihe isotopes of uranium or
Plutonium. (2) processing or utilizing "spent
fuel," or (3) handling, processing or packaging
"waste;"

(c) Any equiprnent or device used for the
processing, fabricating or alloying of "special
nuclear material" if at any lime the total
amount of such material in the custody ol the
"insured" at the premises where such
equipment or device is located consists of or

contains more than 25 grams of plutonium or
uranium 233 or any combination thereol. or
more than 250 grams of uranium 235;

(d) Any structure, basin, excavation, premises or
place prepared or used for the storage or
disposal of "waste;*

and includes the site on which any of the

foregoing is localed, all operations conducted on
such site and all premises used for such
operations.

"Nuclear reactor" means any apparatus designed
or used to sustain nuclear fission In a self-

supporting chain reaction or to contain a critical
mass of fissionable material;

"Property damage" includes all forms or
radioactive contamination or property.

IL 01)21 11 85 Copyrignt. Insurance Services Office. Inc.. 19B3, 19B4 Page 2 at 7

ROA-Page 0675



Agency Code 16-0070-00 licy Number 9B46)6-36064416

COMMON POLICY CONDITIONS IL 00 17 11 as

All Coverage Parts included in this policy are subject to the following condilions.

A. CANCELLATION

1. The first Named Insured shown in the

Declarations may cancel this policy by mailing
or delivering to us advance written; notice of
cancellation.

2. We may cancel this policy by mailing or
delivering to the firs! NBmed insured '.vriUert
notice of cancellation at least:

a. 10 days before the effective date of
cancellation if we cancel for nonpayment
of premium; or

b. 30 days before the effective date of
cancellation If we cancel for any other
reason.

3. We will mail or deliver our notice to the first

Named Insured's last mailing address known
to us.

4. Notice ol cancellation will state the effective

date of cancellation. The policy period will
end on that date.

5. If this policy is cancelled, we will send the first
Named Insured any premium refund due. If
we cancel, the refund will be pro rata. If the
first Named Insured cancels, the refund may
be less than pro rata. The cancellation will be
effective even if we have not made or offered

a refund. ' I

6. If notice is mailed, proof of mailing will be
sufficient proof of notice.

B. CHANGES

This policy contains all the agreements between
you and us concerning the insurance a (lorded.

The first Named Insured shown in the

Declarations Is authorized to make changes in the
terms of this policy with our consent. This

policy's terms can be amended or waived only by

endorsemenl issued by us and made b part or this
policy.

C. EXAMINATIONS OF YOUR BOOKS AND

RECORDS

We may examine and audit your books and
records as they relate to this policy at any time
during the policy period and up to three years
afterward.

D. INSPECTIONS AMD SURVEYS

We have the right but are not obligated to:

1. Make inspections and surveys at any time;

2. Give you reports on the conditions we find;
and

3. Recommend changes.

Any inspections, surveys, reports or
recommendations relate only to insurability and
the premiums to be charged. We do not make
safety Inspections. We do not undertake to
perform the duty of any person or organization to
provide for the health or safety of workers Dr the
public. And we do not warrant that conditions:

1. Are safe Dr healthful; or

2. Comply with laws, regulations, codes or
standards.

This condition applies not only to us. but also to
any rating, advisory, rate service or similar
organization which makes insurance Inspections,
surveys, reports or recommendations.

E. PREMIUMS

The first Named

Declarations:

Insured shown in Ihe

Copyright. Insurance Services Oftice. 1982, 19B3
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1. Is responsible for the payment of all
premiums; and

2. Will be Ihe payee for any return premiums we
pay.

F. TRANSFER OF YOUR RIGHTS AND DUTIES

UNDER THIS POLICY

Your rights and duties under this policy may not
be transferred wilhout our written consenl except

Jicy Number 984616-36064416

in Ihe case of death of an individual named

insured.

If you die, your rights and duties will be
transferred to your legal representative but only
while acting within the scope of duties as your
legal representative. Until your legal represen
tative is appointed, anyone having proper tempor
ary custody of your property will have your rights
and dulies bul only with respect to that property.

Copyright, Insurance Services Oftice, 1982, 19B3
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

SOUTH CAROLINA CHANGES -

CANCELLATION AND NONRENEWAL

This endorsement modifies insurance provided under the following:

BOILER AND MACHINERY COVERAGE PART
COMMERCIAL CRIME COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGE PART
COMMERCIAL INLAND MARINE COVERAGE PART
COMMERCIAL PROPERTY COVERAGE PART ,

FARM COVERAGE PART
LIQUOR LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTS/COMPLETE OPERATIONS UABILITY COVERAGE PART

A. Paragraphs 2. and 3. of CANCELLATION Common
Policy Condition are replaced by the following:

2. We may cancel this policy by mailing or deliv
ering to the first Named Insured and the agent,
if any, written notice of cancellation at least:

a. 10 days before the effective date of cancel
lation if we cancel for nonpayment of pre
mium; or

b. 30 days before the effective date of cancel
lation if we cancel for any other reason.

3. We will mall or deliver our notice to the first

Named Insured's and agent's last known ad
dresses.

B. The following is added to the CANCELLATION Com
mon Policy Condition:

7. CANCELLATION OF POLICIES IN EFFECT FOR
90 DAYS OR MORE

If this policy has been in effect for 90 days or
more, or is a renewal or continuation of a policy
we issued, we may cancel this policy only for
one or more of the following reasons:

a. Nonpayment of premium;

b. Material misrepresentation ol lact which, If
known to us, would have caused us nol to
issue the policy;

c. Substantial change in the risk assumed,
except to the extent that we should rea
sonably have foreseen the change or con
templated the risk in writing the policy;

Substantial breaches of contractual duties,
conditions or warranties; or

Loss of our reinsurance covering all or a
significant portion of the particular policy
insured, or where continuation of the policy
would imperil our solvency or place us in
violation of the Insurance laws of South

Carolina.

Prior to cancellation for reasons permitted in
this Item e., we will notify the Commissioner, in
writing, at least sixty days prior to such cancel
lation and the Commissioner will, within thirty
days of such notification, approve or disapprove
such action.

Any notice of cancellation will state the precise
reason for cancellation.

The following is added and supersedes any pro
visions 1o the contrary.

NONRENEWAL

1. If we decide not to renew this policy, we will
mail or deliver written notice ot nonrenewal to
the first Named Insured and agent. If any, at
least 30 days before:

a. The expiration date of this policy, if the
policy is written for a lerm of one year or
less; or

b. An anniversary date of this policy, il the
policy is written for a term ol more than one
year or for an indefinite term.

Copyright, Insurance Services Office. Inc., 1986. 19B9
Copyright, ISO Commercial Risk Services, Inc., 1986, 1989
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However, we will not refuse to renew a 2. Any noiice ofnonrenewal will be mailed or de-
policy Issued for a term of more than one livered lorhe first Named Insured's and agent's
year, until expiration of its roil term If an- lafsl k"own a.d,d1resse,?- " n°»'ceis mailed, proof
„;>,««.=„, ,«„!L,i h„ h„„„ ' _, >. or mailing will be sufficient proof of noiice.niversary renewal has been guaranteed by
additional premium consideration. 3- Any notice of nonrenewal will stale the precise

reason lor nonrenewal.

Copyright, Insurance Services Office, Inc.. 1986. 1989 Page 1 ol 2
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THIS ENDORSEIVIENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CALCULATION OF PREMIUM

This endorsement modifies insurance provided under the following:

BOILER AND MACHINERY COVERAGE PART
BUSINESS AUTO COVERAGE PART
COMMERCIAL CRIME COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGE PART
COMMERCIAL INLAND MARINE COVERAGE PART
COMMERCIAL PROPERTY COVERAGE PART
FARM COVERAGE PART
LIQUOR LIABILITY COVERAGE PART
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART
SPECIAL PROTECTIVE AND HIGHWAY LIABILITY POLICY - NEW YORK

The following is added:

The premium shown In the Declarations was computed based on rates in effect at the time the policy was issued.
On each renewal, continuation, or anniversary ofthe effective date of this policy, we will compute the premium
in accordance with our rates and rules then in effect.

Copyright. Insurance Services Office, Inc.. 1983
Copyright. ISO Commercial Risk Services. Inc.. 1983
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THIS ENDORSEIVIENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

COMMERCIAL PROPERTY CONDITIONS

This Coverage Part is subject to the following condilions, the Common PolicyConditions and applicable Loss Condi
tions and Addilional Condilions in Commercial Property Coverage Forms.

A. CONCEALMENT. MISREPRESENTATION OR FRAUD

This Coverage Part is void in any case of fraud by
you as II relates to this Coverage Part at any lime. F-
It is also void If you or any other insured, at any
time, intentionally conceal or misrepresent a mate
rial fact concerning:

policy period, Ihe broadened coverage will imme
diately apply to this Coverage Part.

NO BENEFIT TO BAILEE

No person or organization, other than you, having
custody ol Covered Property will benefit irom this
insurance.

1. This Coverage Part;

.2. The Covered Property;

3. Your interest In the Covered Property; or

A. A claim under this Coverage Part.

B. CONTROL OF PROPERTY

Any act or neglect of any person other lhan you be
yond your direction or control will not affect this in
surance.

The breach of any condition of this Coverage Part
at any one or more locations will not affect coverage
at any location where, at Ihe lime ot loss or damage,
the breach ol condition does not exist.

C. INSURANCE UNDER TWO OR MORE COVERAGES

If two or more ot this policy's coverages apply to Ihe
same loss or damage, we will not pay more than the
actual amount ot the loss or damage.

D. LEGAL ACTION AGAINST US

No one may bring a legal action against us under
this Coverage Part unless:

1. There has been full compliance with all of the
terms of this Coverage Part; and

.2. The action is brought within 2 years after the
dale on which the direct physical loss or dam
age occurred.

E. LIBERALIZATION

G. OTHER INSURANCE

1. You may have other Insurance subject to the
same plan, terms, conditions and provisions as
the insurance under this Coverage Part. If you
do, we will pay our share or the covered loss
or damage. Our share is Ihe proportion that the
applicable Limit ot Insurance under this Cover
age Part bears to the Limits of Insurance of all
insurance covering on the same basis,

2. It there is other insurance covering Ihe same
loss or damage, other than that described in 1.
above, we will pay only for the amount of cov
ered loss or damage in excess of the amount
due from that other insurance, whether yDu can
collect on It or not. But we will not pay more
than Ihe applicable Limit of Insurance.

H. POLICY PERIDD, COVERAGE TERRITORY

Under this Coverage Part:

1. We cover loss or damage commencing:

a. During the policy period shown in the Dec
larations; and

b. Within Ihe coverage territory.

2. The coverage lerritory is:

a. The United Stales ol America (including its
territories and possessions);

b. Puerto Rico; and

c. Canada.

If we adopt any revision thai would broaden Ihe I. TRANSFER OF RIGHTS OF RECOVERY AGAINST
coverage under this Coverage Part without addi- OTHERS TO US
tional premium within 45 days prior to or during Ihe

Copyright. Insurance Services Office, Inc', 1983. 1987 Page 1 ol 2
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If any person or organization to or for whom we
make payment under this Coverage Part has rights
to recover damages from another, Ihose rights are
transferred lo us to the exlent of our payment. Thai
person or organization musl do everything neces
sary to secure our rights and must do nothing after
loss to impair them. But you may waive your rights
against another party in wrillng:

.1. Prior to a loss to your Covered Property or
Covered Income.

•?olicy Number 984616-36064416

After a loss to your covered Property or Cov
ered Income only if. al lime of loss, that party
is one of Ihe (ol/owing:

a. Someone insured by this insurance;

b. A business firm:

(1) Owned or controlled by you; or

(2) Thai owns or controls you; or

c. Your tenant.

This will not restrict your insurance.

Copyright. Insurance Servicer, Olfice. Inc., 19B3, 1987 Page 2 ol2
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COMMERCIAL PROPERTY

BUILDING AND PERSONAL PROPERTY COVERAGE FORM

Various provisions in this policy restrict coverage. Read Ihe entire policy carefully lo determine righls. duties and
what is and is not covered.

Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations. The words
"we", "us" and "our" refer to the Company providing this insurance.

Other words and phrases that appear in quotation marks have special meaning. Refer to SECTION H - DEFINITIONS.

A. COVERAGE

We will pay for direct physical loss of or damage to
Covered Property at the premises described in the
Declarations caused by or resulting from any Cov
ered Cause of Loss.

1. Covered Property

Covered Property, as used in this Coverage
Part, means the following types,of property (or
which 8 Limit of Insurance is shown in the Dec

larations:

a. Building, meaning the building or structure
described in the Declarations, including:

(1) Completed additions;

(2) Permanently installed:

(a) Fixtures;

(b) Machinery; and

(c) Equipment:

(3) Outdoor fixtures;

(4) Personal property owned by you that
is used lo maintain or service the

building or structure or its premises,
including:

(a) Fire extinguishing equipment;

(b) Outdoor lurnilure;

(c) Floor coverings; and

(d) Appliances used for relrigeraling,
ventilating, cooking, dishwashing
or laundering;

(5) it nol covered by other insurance:

(a) Additions under construction, al
terations and repairs lo the build
ing or structure;

(b) Materials, equipment, supplies
and temporary structures, on or
within 100 feet of 1he described
premises, used lor making addi
tions, alterations or repairs to the
building or structure.

Your Business Personal Property located in
or on the building described in the Decla
rations or in open (or in a vehicle) within
100 feet ol the described premises, con
sisting of the following unless otherwise
specified in the Declarations or on the Your
Business Personal Property - Separation
of Coverage form:

(1) Furniture and fixtures;

(2) Machinery and equipment;

(3) "Stock;"

(4) All other personal property owned by
you and used in your business;

(5) Labor;, materials or services furnished
or arranged by you on personal prop
erly, of others;

(B) Your use interest as. tenant in im
provements and betterments. Im
provements Bnd betterments are
fixtures, alterations, installations or
additions:

(a) Made a part of the building or
structure you occupy but do nol.
own;and

(b) You acquired or made at your ex
pense but cannot legally remove;

Copyright, ISO Commercial Risk Services. Inc.. 1983. 19HU Page 1 ol 9
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(7) Leased personal property for which
you have a contractual responsibility
to insure, unless otherwise provided
lor under Personal Property of Others.

c. Personal Property ol Others that is:

(1) In your care, cuslody Dr control: and

(2) Located in or on Ihe building described
in the Declarations or in the open (or
in a vehicle) within 100 feet of the de
scribed premises.

However, our payment for loss or or dam
age lo personal property of others will only .
be for the account ofthe owner of the pro
perty.

2. Property Not Covered

Covered Properly does not include:

a. Accounts, bills, currency, deeds, food
stamps or other evidences of debt, money,
notes or securities. Lottery tickets held for
sale are not securities:

b. Animals, unless owned by others and
boarded by you, or If owned by you, only
as "stock" while inside of the buildings:

c. Automobiles held for sale;

d. Bridges, roadways, walks, patios or other
paved surfaces;

e. Contraband, or property in the course of il
legal transportation or trade;

f. The cosl of excavations, grading, backfilling
or rilling;

g. Foundations of buildings, structures, ma
chinery or boilers ir their foundations are
below:

(1) The lowest basement floor; or

(2) The surface of the ground, ir there is
no basement;

h. Land (including land on which the property
is located), water, growing crops or lawns;

i. Personal property while airborne or water-
borne;

j. Pilings, piers, wharves or docks;

k. Property that is covered under another
coverage form of this or any other policy in
which it is more specifically described ex
cept lor the excess of the amount due
(whether you can collect on it or not) from
that other insurance;

I. Retaining walls that are not part of the
building described in the Declarations;

1 Policy Number 984616-36064416

m. Underground pipes, flues or drains;

n. The cost to research, replace or restore Ihe
inlormalion on valuable papers and re
cords, including those which exist on elec
tronic or magnetic media, except as
provided in the Coverage Extensions;

o. Vehicles or sell-propelled machines (in
cluding aircraft or watercralt) that:

(1) Are licensed for use on public roads;
or

(2) Areoperated principally away from the
described premises.

This paragraph does not apply to:

(a) Vehicles.or self-propelled machines or
aulos you manufacture, process or
warehouse;

(b) Vehicles or self-propelled machines,
other than autos, you hold for sale; or

(c) Rowboats or canoes out of water al the
described premises;

p. The following property while outside of
buildings:

|1) Grain, hay. straw or other crops;

(2) Fences, radio or television antennas,
including their lead-in wiring, masts or
lowers, signs (other than signs at
tached tD buildings), trees, shrubs or
plants (other than "stock" of trees,
shrubs or plants), ail except as pro
vided in the Coverage Extensions.

3. Covered Causes Of Loss

See applicable Causes of Loss Form as shown
in the Declarations.

4. Additional Coverages

a.. Debris Removal

(1) We will pay your expense to remove
debris of Covered Property caused by
or resulting from a Covered Cause of
Loss that occurs during the policy pe
riod. The expenses will be paid only
if they are reported to us in Writing
within 1B0 days of the date of direct
physical loss or damage.

(2) The most we will pay under Ihie Addi
tional Coverage is 25% of:

(a) The amount we pay lor the direct
physical loss of or damage to
Covered Property: plus

Page 2 ot 9 Copyright, ISO Commercial Risk Services. Inc.. 1983 1990
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(b) The deductible in this policy ap
plicable lo that loss or damage.

But this limitation does not apply
to any additional debris removal
limil provided -in Ihe Limits or In
surance section.

(3) This Additional Coverage does not ap
ply lo costs lo:

(a) Extract "pollutants" Irom land or
water; or

(b) Remove, restore or replace pol
luted land or water.

b. Preservation of Property

If it is necessary to move Covered Property
from the described premises to preserve It

. from loss or damage by a Covered Cause
of Loss, we will pay for any direct physical
loss or damage to that property:

(1) While It is being moved or while tem
porarily stored at another location; and

(2) Only if the loss or damage occurs
within 10 days after the property is first
moved.

c. Fire Department Service Charge

When the fire department Is called to save
or protect Covered Property from a Cov
ered Cause or Loss, we will pay up to
SI.000 for your liability for fire department
service charges:

(1) Assumed by contract or agreement
prior to loss; or

(2) Required by local ordinance.

Nd Deductible applies to this Additional
Coverage.

d. Pollutant Clean Up and Removal

We will pay your expense lo extract "pol
lutants" from land or water at the described
premises il the discharge, dispersal, seep
age, migration, release or escape ol trie
"pollutants" is caused by or results Irom a
Covered Cause of Ldss that occurs during
the policy period. The expenses will be
paid only if they are reported lo us in writ
ing within180 days ofthe dale on which the
Covered Cause of Loss occurs^

This Additional Coverage does not apply to
costs lo test for. monitor or assess the ex
istence, concentration or effects of "pollu
tants". Bui we will pay lor testing which is
performed in the course ol extracting the
"pollutants" from the land or water.

• ;'olicy Number 984416-36064416

The most we will pay under this Addilional
Coverage for each described premises is
$10,000 for the sum ol all covered expenses
arising oul 61 Covered Causes of Loss oc
curring during each separate 12 month pe
riod ol this policy.

5. Coverage Extensions

Except as otherwise provided. Ihe following Ex
tensions apply to property located in or on the
building described in the Declarations or in the
open (or in a vehicle) within 100 feel of the de
scribed premises.

ira Coinsurance percentage of B0% or more or,
a Value Reporting period symbol, is shown in
the Declarations, you may extend the insurance
provided by this Coverage Part as follows:

a. Newly Acquired or Constructed Property

(1) You may extend the insurance
applies to Building to apply to:

that

(a) Your new buildings while being
built on the described premises;
and

(b) Buildings you acquire at localions,
other than the described prem
ises, intended for:

(i) Similar use as the building
• described in the Declarations;

or

(ii) Use as a warehouse.

The most we will pay for loss or dam
age under this Extension is 25% ol the
Limit of Insurance for Building shown
in the Declarations, but not more than
$250,OQD at each building.

You may extend the insurance lhat
applies to Your Business Personal
Property lo apply to that property at
any location you acquire other than at
fairs or exhibitions.

The most we will pay lor loss or dam
age under this Extension is 10% ol the
Limit of Insurance for Your Business

Personal Property shown in the Decla
rations, but nol more than $100,000 at
each building.

Insurance under this Extension for

each newly acquired or constructed
property will end when any ol the fol
lowing first occurs:

(a) This policy expires.

(2)

(3)
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(b) 30 d- expire after you acquire
or begin to conslrucl the property;
or

(c) You report values lo us.

We will charge you addilional premium
lor values reported from Ihe date con-
slruclion begins or you acquire Ihe
property.

b. Personal Effects and Property ol Others

You may extend the insurance that applies
to Your Business Personal Property to ap
ply to:

(1) Personal effects owned by you, your
officers, your partners or your employ
ees. This extension does not apply to
loss or damage by theft.

.'". Policy Number 98<i616-36064416

You may extend the insurance provided by
this Coverage Form lo apply to your oul-
door fences, radio and television antennas,
signs (olher than signs attached to build
ings), trees, shrubs and plants (olher lhan
"stock" or trees, shrubs or plants), includ
ing debris removal expense, caused by or
resuHing from any of the lollowing cause
of loss if they are Covered Causes of Loss:

(1) Fire;

(2) Lightning;

(3) Explosion;

(4) Riot or Civil Commotion: or

(5) Aircraft.

The most we will pay tor loss or damage
under this Extension is $1,000. but not more
than$250 for anyone tree, shrub or plant

Each of these Exclusions is additional insur
ance. The Addilional Condition. Coinsurance,
does nol apply to these Exclusions.

B. EXCLUSIONS

See applicable Causes of. Loss Form as shown in
the Declarations.

(2) Personal property of others in
care, custody or control.

your

The most we will pay for loss or damage
under this Extension is $2,500 at each de
scribed premises. Our payment lor loss or
or damage to personal proeprty of others
will only be for the account ofthe owner of
the property.

Valuable Papers and Records - Cost of Re
search

You may extend the insurance that applies
to Your Business Personal Property to ap- •
ply to your costs to research, replace or
restore the information on lost or damaged
valuable papers and records, including
those which exist on electronic ormagnetic
media, for which duplicates do not exist.
The most we will pay under this Extension
is $1,000 at each described premises.

d. Property Off-Premises

You may extend the insurance provided by
this Coverage Form to apply to your Cov
ered Properly, other than "stock", that is
temporarily at a location you do riot own,
lease or operate. This Extension does not
apply lo Covered Property;

(1) In or on a vehicle;

(2) In the care, custody or control or your
salespersons; or

(3) At any lair or exhibition.

The most we will pay for loss or damage
under this Extension is $5,000

e. Outdoor Property

C. LIMrTS OF INSURANCE

The most we will pay for loss or damage inany one
occurrence is the applicable Limit or Insurance
shown in the Declarations.

The most we will pay for loss or damage to outdoor
Signs attached to buildings is $1,000 per sign in any
one occurrence.

The limits applicable to the Coverage Extensions
and the Fire Department Service Charge and Pollu
tant Clean Up and Removal Additional Coverages
are in addition to the Limfts of Insurance.

Payments under the following Additional Coverages
will nol increase the applicable Limit of Insurance:

1. Preservalion of Property; or

2. Debris Removal; but If:

a. The sum of direct physical loss or damage
and debris removal expense exceeds the
Limit of Insurance; or

b. The debris removal expense exceeds the
amount payable under 25% limitation in
the Debris Removal Additional Coverage;

we will pay up lo an additional $5,000 for each
location in any one occurrence under the Debris
Removal Additional Coverage.

D. DEDUCTIBLE
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We will nol pay lor loss or damage in any oneoc
currence until the amount ol loss or damage ex
ceeds the Deductible shown in Ihe Declarations.
We will then pay Ihe amount of loss or damage in
excess of Ihe Deductible, up to the applicable Limit
of Insurance, alter any deduclion required by Ihe
Coinsurance condition or Ihe Agreed Value Optional
Coverage.

E. LOSS CONDITIONS

The following conditions apply in addition to the
Common Policy Condilions and the Commercial
Property Condilions.

'1. Abandonment

There can be no abandonment of any property
to us.

2. Appraisal

If we and you disagree on the value ofthe pro
perty or Ihe amount or loss, either may make
written demand for an appraisal otthe loss. In
this event, each parly will select a competent
and impartial appraiser. The two appraisers
will select an umpire, ir they cannol agree, ei
ther may request that selection be made by a
judge of a court having jurisdiction. The ap
praisers will state separately the value of the
properly and amount of loss. II they fall to
agree, they will submit their differences to the
umpire. A decision agreed to by any two will
be binding. Each party will:

a. Pay its chosen appraiser; and

b. Bear the other expenses or the appraisal
and umpire equally.

If Ihere is an appraisal, we will still retain our
right to deny the claim.

3. Duties In The Event Ol Loss Or Damage

a. You must see that the following are done
In the event of loss or damage to Covered
Property:

(1) Notify the police if a law may have
been broken.

(2) Give us prompt notice of the loss or
damage. Include a description of the
property involved.

(3) As soon as possible, give us a de
scription ol how, when and where the
loss or damage occurred.

(4) Take all reasonable steps to protect
Ihe Covered Property from further
damage by a Covered Cause or Loss.
It feasible, set the damaged property
aside and in Ihe best possible order for

>, Policy Number 964616-36064116

examination. Also keep a record ol
your expenses for emergency and

. temporary repairs, lor consideration in
the settlement ol the claim. This will
not increase the Limit of Insurance.

(5) At our request, give us complete in
ventories ofthe damaged and undam
aged property. Include quantities,
costs, values and amount of loss
claimed.

(E)

(7)

As often as may be reasonably re
quired, permit us to inspect the prop
erty proving Ihe loss or damage and
examine your books and records.

Also permit us lo take samples of
damaged and undamaged properly lor
inspection, testing and analysis, and
permit us lo make copies Irom your
books and records.

Send us a signed, sworn proofof loss
containing ihe information we requesl
lo investigate the claim. You must do
this within 60 days after our requesl.
We will supply you wilh the necessary
forms.

(B) Cooperate with us in Ihe investigation
or settlement Df the claim.

b. We may examine any insured under oath,
while not in the presence of any other in
sured and at such times as may be rea
sonably required, about any matler relating
to this insurance or the claim, including an
insured's books and records. In the event
of an examination, an insured's answers
must be signed.

4. Loss Payment

a. In the event of loss or damage covered by
this Coverage Form, al our option, we will
either

(1) Pay the value or loss or damaged pro
perty;

i (2) Pay the cost of repairing or replacing
the lost or damaged property;

(3) Take all or any part of the property at
an agreed or appraised value; or

(4) Repair, rebuild or replace the property
with other property of like kind and
quality.

b. We will give noiice of our intentions within
30 days after we receive Ihe sworn proof
of loss.

c. We will not pay you more than your finan
cial interest in the Covered Property.
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d.

00

We may adjust losses with the owners of
lost or damaged property ifother than you.
If we pay the owners, such payments will
satisfy your claims agalnsl us for the own
ers' property. We will not pay the owners
more than their financial interest in the
Covered Property.

We may elect to defend you against suits
arising from claims of owners of property.
We will do this at our expense.

We will pay for covered loss or damage
within 30 days after we receive the sworn
proof or loss, If:

(1) You have complied with all of Ihe
terms of this Coverage Part; and

(2) (a) We have reached agreement with
you on the amount of loss; or

(b) An appraisal award has been
made.

5. Recovered Property

If either you or we recover any property after
loss settlement, that party must give the other
prompt notice. At your option, the properly will
be returned to you. You must then return to us
the amount we paid to you for the property.
We will pay recovery expenses and the ex
penses to repair the recovered property, sub
ject to the Limit of Insurance.

6. Vacancy

If the building where loss or damage occurs has
been vacant for more than 60 consecutive days
before that loss or damage, we will:

a. Not pay for any loss or damage caused by
any of the following even If they are Cov
ered Causes of Loss:

(1) Vandalism;

(2) Sprinkler leakage, unless you have
protected the system against freezing;

(3) Building glass breakage;

(4) Water damage;

(5) Theft; or

(6) Attempted theft.

b. Reduce the amount we would otherwise
pay for the loss or damage by 15%.

A building is vacant when it does not contain
enough business personal property to conduct
customary operations.

Policy Number 9B46)6-3606<t<il6

Buildings under construction are nol consid
ered vacant.

Valuation

We will determine Ihe value of Covered Prop
erly in Ihe event of loss or damage as follows:

a. At actual cash value as of the time of loss

or damage, except as provided in b., c. d.,
e. and f. below.

b. If the Limit of Insurance for Building satis
fies the Additional Condition, Coinsurance,
and the cost lo repair or replace the dam
aged building property is $2,500 or less, we
will pay the cost of building repairs or re
placement.

This provision does nol apply to the follow
ing even when attached to the building:

(1) Awnings or floor coverings;

(2) Appliances for refrigerating, ventilal-
ing, cooking, dishwashing or launder
ing; or

(3) Outdoor equipment or furniture.

c. "Stock" you have sold but not delivered at
the selling price less discounts and ex
penses you otherwise would have had.

d. Glass at the cost of replacement with safety
glazing material ir required by law.

e. Tenant's Improvements and Betterments
at:

(1) Actual cash value or the lost or dam
aged property ir you make repairs
promptly.

(2) A proportion of your orig inal cost if you
do not make repairs promptly. We will
determine the proportionate value as
follows:

(a) Multiply the original cost by the
number of days from Ihe loss or
damage lo the expiration of the
lease; and

(b) Divide the. amount determined in
(a) above by the number of days

. from the installation or improve
ments to the expiration ot the
lease.

If your lease contains a renewal op
tion, Ihe expiration of the renewal op-
lion period will replace the expiration
of 1he lease in this proce dure.

(3) Nothing If others pay for repairs or re
placement.
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I. Valuable Papers and Records, including
those which exist on electronic of magnetic
media (olher than prepackaged software
programs), at Ihe cost ol:

(1) Blank materials lor reproducing the
records; and

(2) Labor to transcribe or copy the records
when there is a duplicate.

F. ADDITIONAL CONDITIONS

The following condilions apply in addition to the
Common Policy Conditions and the Commercial
Properly Condilions.

1. Coinsurance

If a Coinsurance percentage is shown in the
Declarations, the following condition applies.

a. We will nol pay the full amount of any loss
if the value ol Covered Property at the time
of loss limes the Coinsurance percentage
shown for il in the Declarations is greater.

. than the Limit of Insurance for the properly. •

Instead, we will determine the most we will
pay using the following steps:

(1) Multiply Ihe value of Covered Property
at the time of loss by the Coinsurance
percentage;

(2) Divide the Limit of Insurance of the
property by the figure determined in
step (1);

(3) Multiply the total amount of loss, be
fore the application of any deductible
by Ihe figure determined in step (2);
and

(4) Subtract the deductible from the figure
determined in step (3).

We will pay the amount determined in step
(4) or Ihe limit ol insurance, whichever is
less. For Ihe remainder, you will either
have to rely on other insurance or absorb
the loss yourself.

Example No. 1 (Underinsurance):
When:

The value of property is $250,000

The Coinsurance percentage
for it is 80%

The Limit of Insurance

for il is $100,000

The Deductible is $250

The amount ol loss is $ 40,000

:• Policy Number 9B1616-36064416

Step (1): $250,000 x 80% = $200,000 (the
minimum amount of insurance lo meet your
Coinsurance requirements)

Step (2): $100,000 + $200,000 = .50

Slep (3): $40,000 x .50 = $20,000

Slep (4): $20,000 - $250 = $19,750

We will pay no more than $19,750. The re
maining $20,250 is not covered.

Example No. 2 (Adequate Insurance):
When:

The value of the property Is $250,000
The Coinsurance percentage

for it is 80%

The Limit of Insurance
for it is $200,000

The Deductible is $250

The amount of loss is $40,000

Step (1): $250,000 x 80% = $200,000 (the
minimum amount of insurance to meet your
Coinsurance requirements)

Step (2): $200,000 * $200,000 = 1.00

Step (3): S4D.000 x 1.00 = $40,000

Step (4): $40,000 - $250 = $39,750

We will cover the $39,750 loss in excess of
the Deductible. No penalty applies.

If one Limit of Insurance applies to two or
more separate items, this condition will
apply to the total ot all property to which
the limit applies.

Example No. 3:
When:

The value or the property is:
Bldg. at Location No. 1

Bldg. at Location No. 2

Personal Property at
Location No. 2

The Coinsurance

percentage tor it is

The Limit of Insurance for

Buildings and Personal
Property-at Location
Nos. 1 and 2 is

The Deductible is

The amount of loss is Bldg.
at Location No. 2

Personal Property at
Location No. 2

$75,000

$100,000

$75.000
$250,000

90%

$180,000

$1,000

$30,000

£20.000

$50,000
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Step (1); $250,000 x 90% = $225,000 (Ihe
minimum amounl of insurance to meet your
Coinsurance requirements and to avoid the
penalty shown below)

Step (2): $180,000 +• $225,000 = .B0

Step (3): $50,000 x .80 = $40,000

Step (4): $40,000 - $1,000 = $39,000.

We will pay no more than $39,000. The re
maining $11,000 is not covered.

I. Mortgage Holders

d.

The term

lee.

'mortage holder" includes trus-

We will pay for covered loss of or damage
lo buildings or structures to each mortgage
holder shown In the Declarations in their

order or precedence, as interests may ap
pear.

The mortgage holder has the right to re
ceive loss payment even if the mortgage
holder has started foreclosure or similar
action on the building or structure.

If we deny your claim because of your acts
or because you have failed to comply with
the terms or this Coverage Part, the mort
gage holder will still have the righl lo re
ceive loss payment It the mortgage holder:

(1) Pays any premium due under this
Coverage Part at' our request It you
have railed to do so;

(2) Submits a signed, sworn statement ot
loss within 60 days after receiving no- ,
tice from us of your failure to do so;
and

(3) Has notified us of any change in own
ership, occupancy or substantial
change in risk known to the mortgage
holder.

All of the terms of this Coverage Part will
then apply directly to the mortgage holder.

If we pay the mortgage holder for any loss
or damage, and deny payment to you be
cause of your acts or because you have
failed to comply with the terms of this Cov
erage Part:

(1) The mortgage holder's rights under
the mortgage will be translerred to us
to the extent of the amounl we pay;
and

(2) The mortgage holder's righl to recover
the full amounl of the mortgage hold
er's claim will nol be impaired.

.'olicy Number 9B4616-360644K

At bur option, we may pay to Ihe mortgage
holder Ihe whole principal on the mortgage
plus any accrued interest. In this event,
your mortgage and note will be transferred
to us and you will pay your remaining
mortgage debt to us.

f. ir we cancel this policy, we will give writlen
notice lo Ihe mortgage holder at least:

(1) 10 days before, the eflective dale ol
. cancellation il we cancel for your non

payment of premium; or

(2) 30 days before the effective date of
cancellation if we cancel for any olher
reason.

g. |f we elect not to renew this policy, we will
give written notice lo ihe mortgage holder
at least 10 days before Ihe expiration dale
of this policy.

G. OPTIONAL COVERAGES

If shown in the Declarations, the following Optional
Coverages apply separately to each Item.

1. Agreed Value '

a. The Additional Condition. Coinsurance,
does not apply lo Covered Property to
which this Optional Coverage applies. We
will pay no more for loss of or damage to
that properly than the proportion that the
Limit of Insurance under this Coverage Part
lor the property bears to the Agreed Value
shown for it in the Declarations.

b. If the expiration date for this Optional Cov
erage shown in the Declarations is not ex
tended, the Additional Condition.
Coinsurance, is reinstated and this Op
tional Coverage expires.

c. The terms of this Optional Coverage apply
only to loss or damage thai occurs:

(1) On or after Ihe effective dale or (his
Optional Coverage; and

(2) Before the Agreed Value expiration
date shown in the Declarations or the
policy expiration date, whichever oc
curs first.

2. Inflation Guard

a. The Limit of Insurance for properly to which
this Optional Coverage applied will auto
matically increase by the annual percent
age shown in the Declarations.

b. The amounl of increase will be:

(1) The Limit of Insurance that applied on
the most recent ol the policy inception
date, the policy anniversary date, or
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any other policy change amending Ihe
Limit of Insurance, limes

(2) The percentage of annual increase
shown in the Declarations, expressed
a decimal (example: 8% is .08). limes

(3) The number of days since the begin
ning or the current policy year or the
effective dale of the most recent policy
change amending the Limit of Insur
ance, divided by 365.

Example:

If:

The applicable Limit of
Insurance is

The annual percentage
increase is

The number ol days since the
beginning of the policy
year (or last policy change)
is

The amount of increase is
$10D,000 x .08 x 148 -f- 365 =

3. Replacement Cost

3100,ODO

B%

146

$3,200

c.

Replacement Cost: (without deduction (or
depreciation) replaces Actual Cash Value
in the Loss Condition, Valuation, of this
Coverage Form.

This Optional Coverage does not apply to:

(1) Property of others;

(2) Contents of a residence;

(3) Manuscripts;

(4) Works or art, antiques or rare articles,
including etchings, pictures, statuary,
marbles, bronzes, porcelains and bric-
a-brac; or

(5) "Stock," unless the Including "Stock"
option is shown in Ihe Declarations.

You may make a claim for loss or damage
covered by this insurance on an actual

.'olicy Number 9B'i616-3606<4<116

cash value basis instead of on a replace
ment cost basis. In the event you elect lo
have loss or damage sellled on an actual
cash value basis, you may still make a
claim for Ihe additional coverage this Op
tional Coverage provides ifyou notify us ol
your intent to do so within 180 days after
the loss or damage.

d. We will not pay on a replacement cost ba
sis for any loss or damage:

(1) Until the lost or damaged property is
actually repaired or replaced; and

(2) Unless the repairs or replacement are
made as soon as reasonably possible
after the loss or damage.

e. We will not pay more for loss or damage
on a replacement cost basis than the leasl
of:

(1) The Limit of Insurance applicable lo
the lost or damaged property;

(2) The cost to replace, on Ihe same
premises, the lost or damaged proper
ty with other property:

(a) Of comparable material and qual
ity; and

(b) Used for the same purpose: or

(3) The amount you actually spend that is
necessary to repair or replace the lost
or damaged property.

H. DEFINITIONS

1. "Pollutants" means any solid, liquid, gaseous
or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. Waste includes materials

to be recycled, reconditioned or reclaimed.

.2. "Slock" means merchandise held in storage or
for sale, raw materials and in-process or fin
ished goods, including supplies used in their
packing or shipping.
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CP 10 30 10 91

COMMERCIAL PROPERTY

CAUSES OF LOSS - SPECIAL FORM

Words and phrases that appear in quotation marks have special meaning. Refer to Section F. - Definitions.

A. COVERED CAUSES OF LOSS

When Special is shown in the Declarations, Covered
Causes of Loss means RISKS OF DIRECT PHYSICAL

LOSS unless Ihe loss is:

1. Excluded in Seclion B.. Exclusions; or

.2. Limited in Section C, Limitations;

that follow.

B. EXCLUSIONS

1. We will not pay for loss or damage caused di
rectly or indirectly by any of the following. Such
loss dr damage is excluded regardless of any
other cause or event that contributes concur

rently or in any sequence to the loss.

a. Ordinance or Law

The enforcement of any ordinance or law:

(1) Regulating the construction,, use or re
pair of any property; Dr

(2) Requiring the tearing down of any
property, including the cost of remov
ing its debris.

b. Earth Movement

(1) Any earth movement (other than sink
hole collapse), such as an earthquake,
landslide, mine subsidence or earth
sinking, rising or shifting. But if loss
or damage by fire or explosion results,
we will pay for that resulting loss or
damage.

(2) Volcanic eruption, explosion or effu-
sion; But if loss or damage by fire,
building glass breakage or volcanic
actions results, we will pay lor that re
sulting loss or damage

Volcanic action means direct loss or

damage resulting Irom the eruption of
a volcano when the loss or damage is
caused by:

(a) Airborne volcanic blast or air
borne shock waves;

(b) Ash, dust or particulate matter, or

(c) Lava flow.

All volcanic eruptions that occur within
any 168 hour period will constitute a
single occurrence.

Volcanic action does not include the
cost to remove ash, dust or particulate
matter that does not cause direct phy
sical loss or damage to the described
property.

c. Governmental Action

Seizure or destruction ot property by order
of governmental authority.

But we will pay for acts of destruction or
dered by governmental authority and taken
at the time of a fire lo prevent its spread, il
the fire would be covered under this Cov

erage Part.

d. Nuclear Hazard

Nuclear reaction or radiation, or radioac
tive contamination, however caused.

But tr loss or damage by fire results, we
will pay for that resuHing loss or damage.

e. Olf-Premises Services

The failure of power or other utility service
supplied to the described premises, how
ever caused, if the failure occurs away from
the described premises.

But if loss or damage by a Covered Cause
of Loss results, we will pay Tor that result
ing loss or damage.

f. War And Military Action

(1) War, including undeclared or civil war;

(2) Warlike action by a military force, in
cluding action in hindering or delend-
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mg against an actual or expected
attack, by any government, sovereign
or olher authority using military per
sonnel or other agents; or

(3) Insurrection. rebellion, revolution,
usurped power, or action taken by go
vernmental authority in hindering or
delending against any of these.

Water

(1) Flood, surface water, waves, tides, ti
dal waves, overflow of any body of
water, or Iheir spray, all whether driv
en by wind or not;

(2) Mudslide or mudflow;

(3) Water that backs up from a sewer or
drain; or

(4) Water under the ground surface
pressing on, or flowing or seeping
through:

(a) Foundations, walls, floors or
paved surfaces;

(b) Basements, whether paved or not;
or

(c) Doors, windows • or
openings.

other

But if loss or damage by fire, explosion or
sprinkler leakage results, we will pay for
that resulting loss or damage.

2. We will not pay for loss or damage caused by
or resulting from any ofthe following:

a. Artificially generated electric current, in
cluding electric arcing, that disturbs elec
trical devices, appliances or wires.

But if loss or damage by fire results, we
will pay for that resulting loss or damage.

b. Delay, loss of use or loss d( market.

c. Smoke, vapor or gas from agricultural
smudging or industrial operations.

d. (1) Wear and tear.

(2) Rust, corrosion, fungus, decay, deteri
oration, hidden or latent defect or any
quality in property that causes it to
damage or destroy itself;

(3) Smog;

(4) Settling, cracking, shrinking or expan
sion;

blicy Number 9B4616-36064416

(5) Insects, birds, rodents or olher ani
mals;

(6) Mechanical breakdown, including rup
ture or bursting caused by centrifugal
force. However, this does nol apply to
any resulting loss or damage caused
by elevator collision;

(7) The following causes of loss to per
sonal property:

(a) Dampness or dryness of atmos
phere;

(b) Changes in or extremes of tem
perature; or

(c) Marring or scratching.

But if loss or damage by the "specified
causes of loss" or building glass breakage
results, we will pay for that resulting loss
or damage.

e. Explosion of steam boilers, sleam pipes,
steam engines or sleam turbines owned or
leased by you. or operated under your
control. But if loss or damage by fire or
combustion explosions results, we will pay
for that resulting loss or damage. We w|ll
also pay for loss or damage caused by or
resulting.from the explosion of gases or
fuel within the lurnace of any fired vessel
or within the flues or passages through
which the gases of combustion pass.

1. Continuous or repeated seepage or leak
age of water that occurs over a period of
14 days or more.

g. Water, other liquids, powder or molten ma
terial that leaks or flows from plumbing,
heating, air conditioning or olher equip
ment (except fire protective systems)
caused by or resulting Irom freezing, un
less:

(1) You do your best to maintain heat in
Ihe building or structure: or

(2) You drain the equipment and shut off
the supply if the heat is not main
tained.

h. Dishonest or criminal act by you, any of
your partners, employees, directors, trus
tees, authorized representatives or anyone
to whom you entrust the property for any
purpose:

(1) Acting alone or in collusion with oth
ers: or

(2) Whether or nol occurring during the
hours of employment.
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This exclusion does not apply to acts of
desiruction by your employees: bul Ihefl by
employees is nol covered.

i. Voluntary parting with any property by you
or anyone else to whom you have en
trusted Ihe property if induced to do so by
any fraudulent scheme, trick, device or
false pretense.

j. Rain, snow, ice or sleet to personal prop
erty in the open.

k. Collapse, except as provided below in the
Additional Coverage for Collapse. Bui if
loss or damage by a Covered Cause of
Loss results at the described premises, we
will pay for that resulting loss or damage.

t. Discharge, dispersal, seepage, migration.
release or escape of "pollutants" unless
the discharge, dispersal, seepage, mi
gration, release or escape is itself caused
by any of the "specified causes of loss."
But if loss or damage by the "specified
causes of loss" results, we will pay for the
resulting damage caused by the "specified
causes of loss."

3. We will nol pay for loss or damage caused by
or resulting from any of the following. But if
loss or damage by a Covered Cause of Loss
results, we will pay for the resulting loss or
damage.

a. Weather conditions. Bul this exclusion only
applies if weather conditions contribute in
any way with a cause or event excluded in
paragraph 1. above to produce the loss or
damage.

b. Acts or decisions, including the failure to
act or decide, of any person, group, organ
ization or governmental body.

e. Faulty, inadequate or defective:

(1) Planning, zoning, development, sur
veying, siting;

(2) Design, specifications, workmanship,
repair, construction, renovation, re
modeling, grading, compaction;

(3). Materials used in repair, construction,
renovation or remodeling; or

(4) Maintenance:

of part or-all of any property on or off the
described premises.

4. Special Exclusions

The following provisions apply only to Ihe spe
cified Coverage Forms.

Policy Number 98.4616-3606441!

Business Income (And Extra Expense) Cc
erage Form, Business Income (Without E
tra Expense) Coverage Form, or Ext
Expense Coverage Form

We will not pay for:

(1) Any loss caused by or resuHing from:

(a) Damage or destruction of "fin
ished slock;" or

(b) The time required to reproduce
'Finished stock."

This exclusion does not apply to Extra
Expense.

(2) Any loss caused by or resulting from
direel physical loss or damage to radio
or television antennas, including (heir
lead-in wiring, masts or towers.

(3) Any increase of loss caused by or re
sulting from:

(a) Delay in rebuilding, repairing or
replacing the property or resum
ing "operations," due to interfer
ence at the location of the

rebuilding, repair or replacement
by strikers Dr other persons; or

(b) Suspension, lapse or cancellation
of any license, lease or contract.
But if the suspension, lapse or
cancellation is directly caused by
the suspension of "operations,"
we will cover such loss that affects
your Business Income during the
"period or restoration."

(4) Any Extra Expense caused by or re
sulting from suspension, lapse or can
cellation of any license, lease or
contract beyond Ihe "period of resto
ration."

(5) Any other consequential loss.

b. Leasehold Interest Coverage Form

(1) Paragraph B.1.a. Ordinance or Law,
does hot apply to insurance under this
Coverage Form.

(2) We will nol pay for any loss caused by:

(a) Your cancelling the lease:

(b) The suspension, lapse or cancel
lation ol any license; or

(c) Any other consequential loss,

c. Legal Liability Coverage Form

Copyright, ISO Commercial Risk Services, Inc., 1983, 1990 Page 3 ol 6
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(1) The following Exclusions do nol apply
to insurance under this Coverage
Form:

(a) Paragraph B.l.a., Ordinance or
Law;

(b) Paragraph B.l.a. Governmental
Action;

(c) Paragraph B.1rd., Nuclear Hazard;

(d) Paragraph B.l.e., Power Failure;
and

(e) Paragraph B.1.L. War and Military
Action.

(2) Contractual Liability

We will not defend any claim or "suit,"
. or pay damages thai you are legally
liable to pay, solely by reason of your
assumption of liability in a conlract or
agreement.

(3) Nuclear Hazard

We will not defend any claim or "suit,"
or pay any damges. loss, expense or
obligation, resulting from nuclear re
action or radiation, or radioactive con
tamination, however caused.

C LIMITATIONS

1.

r

We will not pay for loss of or damage to:

^. Steam boilers, steam pipes, steam engines
or steam turbines caused by or resulting
from any condition or event inside such
equipment. But we will pay for loss of or
damage lo such equipment caused by or
resulting from an explosion ofgasesor fuel
within the furnace or any fired vessel or
within theflues or passages through which
the gases ofcombustion pass.

b. Hot water boilers or rather water healing
equipment caused by or resulting from any
condition or event inside such boilers or
equipment, other than an explosion.

c. The interior of any building or siruclure, or
to personal property in the building'or
structure, caused by or resulting from rain,
snow, sleet, ice, sand or dusl, whether dri
ven by wind or not, unless:

(1) The building or structure first sustains
damage by a Covered Cause of Loss
to its roof or walls through which the
rain, snow, sleet, ice. sand or dusl en
ters; or

-olicy Number 98<,616-36064<il6

(2) The loss or damage is caused by or
results Irom thawing of snow, sleel or
ice on the building or structure.

d. Building materials and supplies nol at
tached as part ol the building or structure,
unless held for sale by you. caused by or
resulting from theft, except as provided in
C.5.a. below.

e. Property that is missing, where the only
evidence of the loss or damage is a short
age disclosed on taking inventory, or olher
instances where there is no physical evi
dence to show what happened toIhe prop
erty.

Gutters and downspouts caused by or re
sulting from weight of snow, ice or sleet.

g. Property that has been transferred to a
person or to a place outside the described
premises on the basis of unauthorized in
struct ions.

We will not pay more for loss ofor damage to
glass that is pari of a building or structure than
$100 for each plate, pane, multiple plate insu
lating unit, radiant or solar heating panel jal
ousie, louver or shutter. We will not pay more
than $500 for all loss of or damage to building
glass that occurs at any one time.

This Limitation does not apply to loss or dam
age by the "specified causes of loss," except
vandalism.

We will not pay for loss of or damage to the
following typesof properly unless caused bythe
"specified causes of loss" or building glass
breakage:

a. Valuable papers and records, such as
books of account, manuscripts, abstracts,
drawings, card index systems, film. tape,
disc, drum, cell or other data processing,
recording or storage media, and other re
cords.

b. Animals, and then only irthey are killed or
their'destruction is made necessary.

c. Fragile articles such as glassware, slatu-
ary, marbles, chinaware and procelains, if
broken. This restriction does not apply to:

(1) Glass that is part of a building or
slructure;

(2) Containers of property held lor sale;
• or

(3) Pholographic or scientific instrument
lenses.

1 Builders' machinery, tools, and equipment
you own or that are entrusted to you. while
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away from the premises described in the
Declarations, except as provided'in para
graph C.5.b. below.

4. For loss or damage by theft, the following types
of property are covered only up to the limits
shown:

a. $2,500 lor furs, lur garments and garments
trimmed with fur.

b. $2,500 for jewelry, watches, watch move
ments, jewels, pearls, precious and semi
precious stones, bullion, gold, silver,
plantinum and other precious alloys or
metals. This limit does not apply to jewelry
and watches worth $100 or less per item.

c. $2,500 for patterns, dies, molds, and forms.

d. $250 for stamps, tickets, including lottery
tickets held for sale, and letters of credit.

5. Builders' Risk Coverage Form Limitations

The following provisions apply only to the
Builders' Risk Coverage Form.

a. Limitation 1.d. is replaced by the following:

d. Building materials and supplies not
attached as part of the building or
structure caused by or resulting from
theft.

b. Limitation 3.d. is replaced by the following:

d. Builders' machinery, tools and equip
ment you own or that are entrusted lo
you.

6. We will nol pay the cost to repair any defect to
a system or appliance from which water, other
liquid, powder or molten material escapes. But
we will pay the cost to repair or replace dam
aged parts ol fire extinguishing equipment if the
damage:

a. Results in discharge of any substance from
an automalic fire protection system; or

b. Is directly caused by Ireezing.

D. ADDITIONAL COVERAGE - COLLAPSE

We will pay for loss or damage caused by or result
ing from risks of direct physical loss involving col
lapse' of a building or any part of a building caused
only by one or more of the following:

1. The "specified causes ol loss" or breakage of
building glass, all only as insured against in this
Coverage Part;

2. Hidden decay;

3. Hidden insect or vermin damage.

Policy Number 9B<i616-3606<i416
4. Weight of people and personal property;

5. Weight of rain thai collects on a roof;

6. Use ol defective material or methods in con-
slruclion, remodeling or renovation il the col
lapse occurs during the course of Ihe
construction, remodeling or renovation.

We will not pay for loss or damage to the following
types of property. If otherwise covered in this Cov
erage Part, under items 2., 3., 4., 5. and 6: unless
the loss or damage is a direct result of the collapse
of a building:

outdoor radio or television antennas, in
cluding their lead-in wiring, masts or tow
ers; awnings, gutters and downspouts;
yard fixtures; outdoor swimming pools:
fences; piers, wharves and docks; beach
or diving platforms or appurtenances; re
taining walls; walks, roadways and other
paved surfaces.

Collapse does not include settling, cracking, shrinkage,
bulging or expansion.

This Additional Coverage will not increase the Limits of
Insurance provided in this Coverage Part.

E. ADDITIONAL COVERAGE EXTENSIONS

"1. Property In Transit. This Extension applies only
to your personal property to which this form
applies.

a. You may extend the Insurance provided by
this Coverage Part to apply to your per
sonal property (olher than property in the
care, custody or control of your salesper
sons) in transit more than 100 feet from the
described premises. Property must be in
or on a motor vehicle you own, lease or
operate while between points in the cover
age territory.

b. Loss or damage must be caused by or re
sult from one ol the following causes of
Joss:

(1) Fire, lightning, explosion, windstorm
or hail, riot or civil commotion, or van
dalism.

(2) Vehicle collision, upset or overturn.
Collision means accidental contact of
your vehicle with anolher vehicle or
object. It does not mean your vehicle's
contact with the road bed.

(3) Then of an entire bale, case or pack
age by forced entry into a securely
locked body or compartment ol Ihe
vehicle. There must be visible marks
of the forced entry.
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c. The most we will pay tor loss or damage
under this Extension is $1000.

This Coverage Extension is additional insur
ance. The Additional Condition, Coinsurance,
does not apply lo the Extension.

2. Water Damage, Other Liquids, Powder or Molten
Material Damage. If loss or damage caused by
or resulting Irom covered water or other liquid,
powder or molten material damage loss occurs,
we will also pay the cost to tear out and replace
any part of the building or structure to repair
damage to the system or appliance from which
the water or other substance escapes

F. DEFINITIONS

"Specified Causes of Loss" means the following:

Fire; lightning; explosion; windstorm or hail; smoke;
aircraft or vehicles; riot or civil commotion; vandal
ism; leakage Irom fire extinguishing equipment;
sinkhole collapse: volcanic action: falling objects;
weight ol ice and snow, ice or sleet; water damage.

- >licy Number 984616-36064416

Sinkhole collapse means Ihe sudden sinking or
collapse of land inlo underground empty spaces
created by the action ol water on limestone or
dolomite. This cause of loss does nol include:

a. The cosl of filling sinkholes;W

b. Sinking or collapse of land into man-made
underground cavities.

Falling objects does nol include loss or damage
to:

a. Personal property in Ihe open; or

b. The interior of a building or slructure. or
properly inside a building or structure, un
less the roof or an outside wall of the
building or structure is first damaged by a
falling abject.

Water damage means accidental discharge or
leakage of water or steam as the direct result
of the breaking or cracking of any part of a
system or appliance contanining water or
sleam.
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STATE OF SOUTH CAROLINA
\

COUNTY OF FAIRFIELD

Samuel W. Rhodes, Jr. and

Piedmont Promotions, Inc.,

Plaintiffs,

Marion L. Eadon, d/b/a C&B
Fabrication,

Defendant.

IN THE COURT OF COMMON PLEAS
C. A, NO. Ol-CP-20-334

FIRST AMENDED COMPLAINT
(Breach of Contract)
(Breach of Warranty)
(Strict Liability) mCj;j jjT
(Fraudulent Breach of Conhja'cf^ |^
(Fraud) J.r-t ?i
(Constructive Fraud) °!y;S ^
(Negligent Misrepresentation):.. % m
(Negligence) • c~ d?
(Bad Faith) g^J ^
(Nuisance) ~: tJ°
(UTPA)
(Jury Trial Requested)

The Plaintiffs above-named complaining ofthe Defendant above-named, allege:

1. The Plaintiff, Piedmont Promotions, Inc., is aSouth Carolina Corporation. The

Plaintiff, Samuel W. Rhodes, Jr. isacitizen and resident ofYork County, South Carolina and

is the sole owner of the Plaintiff, Piedmont Promotions, Inc., (hereinafter collectively

"Plaintiff").

2. The Defendant, Marion L. Eadon, is a citizen and resident ofSouth Carolina and

at all times relevant hereto was doing business as C&BFabncation.

3. This Action arises outofa transaction involving injuriestoreal property situated

in Fairfield County, South Carolina.

4. In March, 1999, the Plaintiff applied to the South Carolina Department of

Transportation forthree permitstoerect outdoor advertising billboardsignson real property of

the Plaintiff/adjacent Interstate Highway 1-77 in Fairfield County, South Carolina, between

State Highways S-34 and S-59.
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5- On May 6, 1999,'the South Carolina Department ofTransportation granted the
Plaintiff the three requested permits to erect three outdoor advertising billboard stgns on the
Plaintiffs real property in Fairfield County, South Carolina adjacent Interstate Highway 1-77.
The tag permit numbers granted the Plaintiff for the three signs are 04-20-426994; 04-20-
426995; and 04-20-426996.

6. ThePlaintiffpa.dtherequiredapplicationfeestotheSouthCarolinaDePartment
ofTransportation to obtain the requested permits.

7. Pursuant to awritten proposal submitted by the Defendant to the Plaintiff, which

the Plaintiff agreed to on August 4, 1999, the Defendant committed to "fabricate, deliver, and

install" the three outdoor advertising billboard signs on the Plaintiffs real property in Fairfield

County, South Carolina for the total pnce of One Hundred Fifty-Three Thousand, Nine

Hundred Sixty. Dollars and 00/100 ($153,960.00). On August 4, 1999 the Plaintiff paid the

Defendant the agreed initial payment ofSeventy-Six Thousand, Eight Hundred Eighty Dollars

and 00/100($76,880.00).

8. The Defendant fabricated and delivered the three signs on the Plaintiffs real

property in Fairfield County, South Carolina approximately October, 1999 and began to install

them and completed the installation approximately February, 200O. Asecond payment was

made by the Plaintiff to the Defendant on February 8, 2000 of Thirty-Eight Thousand, Four

Hundred Forty Dollars and 00/100 ($38,440.00). When the signs ^ere erected, the Plaintiff

made the third and final payment to the Defendant on February 22, 2000 of Thirty-Eight

Thousand, Four Hundred Forty Dollars and 00/100 ($38,440.00).

9. When installed, each sign became afixture on, and a part of, the Plaintiffs real
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property consequently enhancing^ value and usefulness of the real property.

10. At the time the Plaintiff made the final payment to the Defendant, the Plaintiff

requested that he be furnished acopy ofthe engineering drawings from which the signs had
been fabricated: At that time, the Defendant gave to the Plaintiffaset ofengineering drawings
prepared by Thompson Engineering Group, LLC of Athens, Tennessee for C&B Fabrication,
dated July 13, 1999. The Defendant represented to the Plaintiff a, that time that the signs had
been fabricated in accordance with the Thompson Engineering Group engineering drawings
dated July 13, 1999, prepared for C&B Fabrication. The Thompson Engineering Group
drawings specified that the foundation for each sign was to be asix foot by twenty-eight foot,

six inch deep augured footing with poured concrete around it.

11. In December, 2000, it was observed that one of the three signs was leaning
towards. Interstate Highway 1-77 and this was reported to the Defendant who was requested to

correct the leaning and to inspect the other two signs and make any needed corrections to them.

On or about Wednesday, January 17,2001, the Defendant made adjustments to the sign that was
leaning andpurportedly checked the other two signs.

12. On the afternoon ofSaturday, January20,2001, at approximately 5:30P.M., one

ofthe signs fell on Interstate Highway 1-77 into both southbound traffic lanes. ^The sign that fell

was not the sign that was leaning previously. •

13. The South Carolina Department ofTransportation orally informed the Plaintiff

to take down the remaining two signs. The Plaintiff called the Defendant and requested him to

take down the remaining two signs. The Defendant sent acrew and crane and took down one

of the signs but rcfused.to take down the remaining sign because he sa.d he knew he was going
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to be sued anyway. •,

14. On January 23, 2001, the South Carolina Department of Transportation gave

Plaintiff written notice of cancellation ofall three outdoor advertising billboard permits No.

04-20-426994; 04-20-426995; and 04-20-426996. This notice (as had the prior oral noiice)

mandated that thePlaintiffremove immediately the remaining two signs which had not fallen.

As a consequence ofthe mandate from the South Carolina Department ofTransportation, the

Plaintiffhad the remaining sign taken down at acost ofapproximately $7,500.00.

15. The Plaintiffhas received an invoice for the cost of cutting the fallen sign into

manageable sections while on Interstate Highway 1-77 in the amount of Three Hundred and

00/100 ($300.00) Dollars which hehaspaid. The Plaintiffhas also received an invoice in the

amount ofOne Thousand, Five Hundred and 00/100 ($1,500.00) Dollars as the cost ofmoving

the fallen sign back onto the Plaintiffs real property which he has paid.

16. Subsequent to February 14, 2001, the Plaintiff received an invoice from the

South Carolina Department of Transportation in theamount of Four Thousand Five Hundred

Fifty-two and 35/100 Dollars ($4,552.35) charging the Plaintiff for the cost of removing the

fallen sign from Interstate Highway 1-77.

17. SubsequenttothefallofthesignonJanuaTy20,2001, the engineerwho prepared

the drawings for the Defendant, from which the signs were to be fabricated, inspected the

removed signs, stillon thePlaintiffs realpropertyinFairfield County, and confirmed from his

visual on-site inspection, gross andserious deficiencies, flaws, and defects in thematerial used

and in the workmanship ofthe signswhich were concluded to be the cause ofthe collapse of

the sign onto Interstate Highway 1-77!
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18. The deficiencies/laws, and defects in the signs as fabricated included the

following:

a) The Thompson Engineering plans called for an overall sign height ofl 27

feet. Them fact height was 158 feet which was an increase of thirty-one feet. That was

an increase in height ofover twenty-four percent.

b) The foundation for each sign was to be asix foot diameter by twenty-

eight foot, six inch deep augured footing, which was for a127 foot overall height sign.

For a 158 foot high sign, the height ofthe sign installed, the foundation should have

been seven foot diameter by thirty foot, six inches deep.

c) The base columnpipe material was only one-halfinch diameter thickness

and the Thompson Engineering plans called for three-quarter inch thickness.

d) The Thompson Engineering plans called for the base column pipe to be

fifty-four inches in diameter but the pipe actually used was sixty inch diameter pipe.

The sixty inch diameter pipe would call for insertion ofthe second stage column ofpipe

^ into the base column pipe adistance ofone and one-half times the diameter ofthe pipe,

to wit, ninety inches ofinserted depth. There was only sixty inches inserted depth ofthe

signs installed.

e) Sub-standard splice connections were made in the fabrication or

installation process.

f) The pipe sizes in the column were sub-standard and did not meet

minimum code requirements which created the eventuality ofa collapse at some point

in time.
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g) The signs as fabricated and erected failed to follow and comply with the

Thompson Engineering drawings for these signs and resulted in over-stressing the signs

as follows: seventy-seven percent (77%) in the base column; 101% in the second stage;

ninety-eight percent (98%) in the third stage; and eight percent (8%) in the fourth stage.

h) The signs were not designed and fabricated inaccordance with generally

accepted designand engineering practices.

19. On information and belief, the immediate precipitating cause ofthe sign falling

was the failure of the joint between the base column and the second column because of

incomplete or inadequate insertion depth ofthe second columninto thebase column and sub

standard welding on thering plates.

20. As a direct and proximate result of the foregoing, the Plaintiff has sustained

injury and damage as follows:

a) by having to removethe signs as aforesaid;

b) thePlaintiffnow has lost the opportunity to erect and maintain as an

economic enterprise on his real property in Fairfield County the outdoor advertising

billboard signs adjacent Interstate Highway 1-77 as a consequence of the cancellation

ofthe three permits by the South Carolina Department ofTransportation;

c) the Plaintiff has lost the certainty of the revenue from the advertising

r

that the signs would havedisplayed for years to come;

d) thePlaintiffhas paid for threesigns which are worthless to him because

they cannot be used; Theycannot be usedbecause they were not built according to the

design plans and as built they are non-functional, useless, unsafe, and hazardous;

ROA-Page 0704



e) As aconsequence ofhaving to remove the signs pursuant to the mandate

of the South Carolina Department of Transportation, permanent fixtures on the

Plaintiffs real propertyhad to be removed which has resulted in significant injury to the

Plaintiffs real property and has significantly impaired its value and usefulness, which

injury cannot be replaced orrepaired under the current mandates of the South Carolina

Department ofTransportation prohibiting the use ofsigns at this location.

FOR A FIRST CAUSE OF ACTION
(Breach ofContract)

21. The foregoing allegations of Paragraphs 1-20 are incorporated herein by

reference the same as if set forth verbatim.

22. At the time ofthe transaction between thePlaintiffand Defendant, the Defendant

was fully aware of the purpose for which the signs were being made and that the Plaintiff

intended to use them as abusiness enterprise of selling outdoor billboard advertising to the

public to be displayed on the signs. The Defendant knew that this was the sole purpose in

obtaining the signs and knew, or should have known, thatwithout the signs serving the intended

purpose that they were without benefit or use and, therefore, worthless to the Plaintiff.

Accordingly, it was within the contemplation ofthe parties at the time the transaction was

entered in that breach of the contract/purchase order by the Defendant would expose the

Defendant for liability for consequential damages in addition to damages for non-performance

ofthe contract/purchase order by the Defendant.

23. By reason ofthe foregoing, the Defendant has breached the contract/purchase

order which has resulted in injury and damage to the Plaintiff as aforesaid.
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24. The Plaintiff asks'for actual damages against the Defendant in such sum as the

evidence may establish.

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty)

25. The foregoing allegations of Paragraphs 1-24 are incorporated herein by

reference the same as if set forth verbatim.

26. The Defendant impliedlywarranted that the signs as fabricated, erected, and sold

to the Plaintiff were fit for the particular purpose, use, and function ofoutdoor advertising

billboard signs.

27. By reason ofthe foregoing the Defendant has breached the implied warranty of

fitness for a particular purpose which has resulted in injury and damage to the Plaintiff, as

aforesaid, direct and consequential.

28. The Plaintiff asks foractual damages against the Defendant in such sum as the

evidence may establish.

FOR A THIRD CAUSE OF ACTION
(Strict Liability)

29. The foregoing allegations of Paragraphs 1-28 are incorporated herein by

reference the same as if set forth verbatim.

30. TheDefendant was at all times material to this Action engaged inthe business

of fabricating, delivering, and installing outdoor advertising billboard signs of the type the

Defendant fabricated, delivered, and installed for the Plaintiff.

31. At all times material to this Action, the Defendant knew that the signs he

fabricated; delivered, and installed for the Plaintiffon the Plaintiffs real property in Fairfield
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County, South Carolina, were m\the condition and were the identical signs which had been

fabricated, delivered, and installed by the Defendant on the Plaintiffs real property in Fairfield

County.

32. The said signs fabricated, delivered, and installed by the Defendant on the

Plaintiff's real property in Fairfield County, South Carolina, were in adefective condition and

unreasonably dangerous to persons and property as fabricated, delivered, and installed.

33. At the time the one sign fell on the Southbound traffic lanes of Interstate

Highway 1-77 inFairfield County, South Carolina, the signs had not undergone any substantial

change in their condition from the condition they were in when fabricated, delivered, and

installed by the Defendant.

34. Atall timesmaterial hereto, itwasreasonably foreseeable to theDefendant that

the defective and unreasonably dangerous condition ofthesigns would place persons and their

property, such as the Plaintiff, at riskof serious bodily injury or injury to his property.

35. As a direct and proximate result ofthe defective and unreasonably dangerous

condition ofthe signs fabricated, delivered, and installed by the Defendant, the Plaintiff has

suffered injury and damage to his real property asaforesaid for which the Plaintiff asks actual

damages against theDefendant insuch sum as the evidence may establish.

FOR A FOURTH CAUSE OF ACTION
(Fraudulent Breach of Contract)

36. The foregoing allegations of Paragraphs 1-35 are incorporated herein by

reference the same as if set forth verbatim.

37. At the time the Defendant erected the signs, he represented to thePlaintiff that
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the s,gnS had been made in conformity with the Thompson Engineering drawings for the signs,

acopy of which was delivered to the Plaintiff by the Defendant when the final payment was

made by the Plaintiff, when the Defendant knew in fact that the signs had not been fabricated

in conformity with the Thompson Engineering drawings.

38. But for those representations by the Defendant at the time the signs were erected,

and upon which the Plaintiff relied, the Plaintiff would not have paid the Defendant for the

signs, nor would he have permitted the signs, as made, to have been erected had he been

informedof the truefacts by the Defendant.

39. Those false representations by the Defendant were made with the intent to

defraud the Plaintiff and constituted afraudulent act in the breach ofhis contract to fabricate

and erect the signs, which caused the Plaintiff injury and damage, as aforesaid, for which the

Plaintiffasks actual and punitive damages against theDefendant in such amount as the evidence

may prove.

FOR A FIFTH CAUSE OF ACTION
(Fraud)

40. The foregoing allegations of Paragraphs 1-39 are incorporated herein by

reference the sape as if set forth verbatim.

41. At the time the Defendant erected the signs, he represented that the signs had

been made in conformity with the Thompson Engineering drawings for the signs, acopy or

which was delivered to the Plaintiffby the Defendant when the final payment was made by the

Plaintiff. At the time the representation was made, it was false. TheDefendant knew that the

representation was false. The Plaintiff was unaware ofthe falsity ofthe representation made
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by,heDefendan,atmet,me.TheDefe„dan.intendedforthePlaintifftorelyupo„andactuPon
the false representation of the Defendant. Tne Plaintiff did rely and act upon the fa!se
representatiW^^^^

Plaintiffhad aright to rely upon the said representation of the Defendant. The representation
ofthe Defendant, which was false, was materia, to the transaction because had the truth been
known, the Plaintiff would not have accepted the signs as fabricated and would not have
permitted them to have been installed by the Defendant and would not have paid the Defendant.
The Defendant intended to and did deceive the Plaintiff. •'

42. As adirect and proximate result ofthe actual fraud and deceit ofthe Defendant,
the Plaintiffhas been injured and damaged as aforesaid and seeks actual and punitive damages
against the Defendant in such sum as the evidence may prove.

FOR ASIXTH CAUSE OFACTION
(Constructive Fraud)

43. The foregoing allegations of Paragraphs 1-42 are incorporated herein by
reference the same as if setforth verbatim.

44. At the time the Defendant erected the signs, he represented that the s.gns had
been made in conformity with the Thompson Engineering drawings for the signs, acopy of
which was delivered to the Plaintiffby the Defendant when the final payment was made by the
Plaintiff. At the time the representation was made,it was false. The Defendant knew that the

representation was false. TheDefendant intended for the Plaintiff to rely upon and act upon the
representation ofthe Defendant. The Plaint.ffwas unaware ofthe falsity ofthe representation

made by the Defendant a. the time. The Plaintiff relied upon the false representation of the

11
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Defendant at the time, not knowing that the representation was false. The Plaintiff had aright

to rely upon the said representation ofthe Defendant. The representation of the Defendant,

which was false, was material to the transaction because had the truth been known, the Plaintiff

would not have accepted the signs as fabricated and would not have permitted them to have

- been installed by the Defendant and would not have paid the Defendant.

45. As adirect and proximate result ofthe constructive fraud 'of the Defendant, the

Plaintiff has been injured and damaged as aforesaid and seeks actual and punitive damages

against the Defendant in such amount as the evidence may prove.

FOR A SEVENTH CAUSE OF ACTION
(Negligent Misrepresentation)

46. The foregoing allegations of Paragraphs 1-45 are incorporated herein by

reference the same as ifset forth verbatim.

47. At the time the Defendant erected the signs, he represented that the signs had

been made in conformity with the Thompson Engineering drawings for the signs. At the time

the representation was made, it was false. The Defendant knew that die representation was

false. The Defendant had apecuniary interest in making the false statement to the Plaintiff in

that the statement was made to induce the Plaintiff to accept the signs and to pay the pefendant

for them. The Defendant owed the Plaintiffaduty ofcare to see that hecommunicated truthful

information to the Plaintiffand not false information. The Defendant breached his duty ofcare

to the Plaintiffby failing to exercise due care because in the exercise ofdue care, the Defendant

would have communicated truthfulinformation and notfalse information to thePlaintiff. The

Plaintiffjustifiably relied upon the false representation ofthe Defendant, not knowing that the

12
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representation was false. As aconsequence, the Defendant negligently misrepresented the tnt.h
to the Plaintiff.

48. As adirect and proximate result ofthe Plaintiffhaving relied upon the negl igen.
misrepresentation ofthe Defendant. thePlaintiffhas been injured and damaged as aforesaid and

seeks actual and punitive damages against the Defendant in such sum as the evidence may
prove.

FOR AN EIGHTH CAUSE OFACTION
(Negligence)

49. The foregoing allegations of Paragraphs 1-48 are incorporated herein by
reference the same as if set forth verbatim.

50. The Defendant was negligent, reckless, and willful in failing to exercise due care

in fabricating the signs in accordance with the Thompson Engineering drawings for the si

and in failing to inform the Plaintiffof the alteration-of the signs from the design plans and

failing to warn the Plaintiffofthe increased hazard ofthe signs as fabricated and erected in their

non-conforming condition, in failing to design and fabricate the signs in accordance with

generally accepted design and engineering practice, and in failing to properly inspect and correct

the sign which fell when he inspected the other leaning sign afew days prior to the sign falling,

thereby subjecting the Plaintiff and the public to the hazard of unsafe signs, one of which

actually fell on Interstate Highway 1-77 as aresult ofthe Defendant's failure to exercise due and

reasonable care in fabricating, erecting and inspecting the signs.

51. As adirect and proximate result ofthe Defendant's negligence, reck! essness.. and

willfulness, the Plaintiff has sustained injury and damage as aforesaid and seeks actual and

gns

in

13
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punitive damages in such sum asjhe evidence mayprove.

FOR A NINTH CAUSE OF ACTION

(Bad Faith)

52. The foregoing allegations of Paragraphs 1-51 are incorporated herein by

reference the same as if set forth verbatim.

53. The conduct ofthe Defendant breached the implied covenant of good faith and

fair dealing, which is bad faith.

54. As a direct and proximate result ofthe Defendant's bad faith the Plaintiff has

been injured and damaged as aforesaid and seeks recovery of actual and punitive damages

against the Defendant in such amount as the evidencemayprove.

FOR A TENTH CAUSE OF ACTION

(Nuisance)

55. The foregoing allegations of Paragraphs 1-54 are incorporated herein by

reference the same as if set forth verbatim.

56. The signs as fabricated and erected by the Defendant created an immediate,

continuing threat, hazard, and nuisance to the Plaintiff and to the traveling public and

Department ofTransportation personnel maintaining the interstate highway adjacent to where

the signs had.been erected by the Defendant.

57. Because of the immediate ongoing threat, hazard, and nuisance created by the

signs, one of them in fact fell on Interstate Highway 1-77, the other two signs were ordered

removed by the Department ofTransportation to abate the hazard and nuisance. .

58. By reason of the foregoing the Plaintiff has been injured and damaged as

aforesaid and seeks recovery of damages, actual and punitive, in such an sum as the evidence

14
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may prove.

FOR AN ELEVENTH CAUSE OF ACTION

(Unfair Trade Practice)

59. The foregoing allegations of Paragraphs 1-58 are incorporated herein by

reference the same as if set forth verbatim.

60. The conductofthe Defendantin the fabrication and erection ofthe signs, which

were not designedandfabricated in accordance withgenerally accepted design arid engineering

practice, andwhich were notfabricated inconformitywith the Thompson Engineering drawings

delivered to thePlaintiffbythe Defendant butwhichwererepresentedby thePlaintiffashaving

been fabricated in conformity withthe Thompson Engineering drawings,constituted an unfair

or deceptive act or practice within the meaning of Section 39-5-10 et seq., S. C. Code Ann.,

(The Unfair Trade Practices Act) and was conduct having the potential for repetition by the

Defendant. The unfair or deceptive actorpractice ofthe Defendant had a direct impact upon

the public interest in that the signs as designed, fabricated and erected by the Defendant were

an immediate, continuing, and constant threat and hazard tothe publi c usingInterstate Highway

1-77 and totheDepartment ofTransportation employees maintainin g thesaid highway. One of

the flawed signs infact fell onInterstate Highway 1-77, thereby demonstrating an adverse effect

on the public interest. The fact that the Defendant knowingly and consciously substituted

different material and used a different design for the signs as fabricated and constructed,

different from what was required by the Thompson Engineering drawings, delivered to the

Plaintiff by the Defendant, demonstrates conclusively that procedures were followed by the

Defendant which have the potential for repetition ofthe unfair and deceptive acts in the future

15
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by the Defendant.

«• By reason of ft. unfair or d^m wand ^ .^ ^^ Defato ^
H-ndrTta s^eo ac,ua, damages as aforesaid i„ such «nl„lhe eviden„^ ^

«• By reason of to conduc, of „,, Defendam ^ ^^^ ^^ ^
Carina Unfair Tradc Praclfas Act, ^.^js ^ ^^ ^ ^ ^
plus costs and attorney fees of this Action.

WHEREFORE,heP1ai„,iffpraysforJuden,en|agams(theDrfendan|msuchamoi|n|
as the evidence mayprove as follows:

a) Actual damages and costs as to each Cause ofAction;

b) ^tivedamagesalsoastotheFourth>Fifrh,Sixth,Seventh,Eighth,Nin,h.and
Tenth Causes ofAction;

c) Treble damages and attorney fees and costs as to the Eleventh Cause ofAction.
JURY TRIAL REQUESTED

The Plaintiffs request atrial by Jury.

CreiBfijibn B. Coleman
120 Washington Street
Post Office Box 1006 i
Winnsboro, South Carolina 29180
(803L635-6684

V (•= "2l V^=i*^7^K^~y
Hoover C. Blanton
1414Lady Street
Post Office Drawer 11209
Columbia, South Carolina 29211-1209
(803)799-9791

May 8' 20°3 ATTORNEYS FOR THE PLAINTIFFS
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STATE OF SOUTH CAROLINA^

COUNTY OF FAIRFIELD

Samuel W. Rhodes, Jr. and
Piedmont Promotions, Inc.,

Plaintiffs,

v.

Marion L. Eadon, d/b/a C&B

Fabrication,

Defendant.

INTHE COURT OF COMMON PLfAS
C. A. No. 01-CP-20-$&v

•>1

-.; .-a

i_- V- ro
OC3

-n iT»
rji :"• <P
ni r. :z —ta

IS."1. C=>

CERTIFICATE OF SERVICE

I, the undersigned, ofMcCutchenBlanton Johnson & Bamette, LLP, attorneys for

the Plaintiffs, Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc., hereby certify that a

copy ofthe foregoing First Amended Complaint was served on theDefendant, bymailing

in theU. S.Mail,postageprepaid, a copythereof, totheattorneys for theDefendant, this8th

day of May, 2003, addressed as follows:

Catherine G. Griffin, Esquire
Baker, Ravenel & Bender, L.L.P.

Post Office Box 8057

Columbia, South Carolina 29202
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

vs.

Samuel W. Rhodes, Piedmont

Promotions, Inc. and Marion L. Eadon,
d/b/a C&B Fabrication, C&B
Fabrications, Inc., and Low Country

Signs, Inc.,
Defendants.

THE COURT OF COMMON PLEAS

FOR THE SIXTEENTH CIRCUIT

CASE NO. 02-CP-46-2369

ANSWER OF DEFENDANTS

MARION L. EADON D/B/A C&B

FABRICATION, C&B
FABRICATIONS, INC. AND LOW

COUNTRY SIGNS, INC. TO
PLAINTIFF'S SECOND AMENDED

COMPLAINT

COME NOW the Defendants, Marion L. Eadon, d/b/a C&B Fabrication, C&B

Fabrications, Inc. and Low Country Signs, Inc., by and through its undersigned attorneys,

answering the Seconded Amended Complaint ofthe Plaintiff, would allege and show unto the

Court:

1. - Each and every allegation of the Plaintiffs Complaint not specifically admitted

herein is denied.

FOR A FIRST DEFENSE

2. The allegation in Paragraph 1 of the Plaintiffs Complaint is admitted on

knowledge and belief. ^

3. These Defendants admit that Samuel W. Rhodes is a citizen and resident of South
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Answer ofDefendants Marion ~,adon. C&B
Fabrications, Inc. and Low Country Signs. Inc. to
Plaintiffs SecondAmended Complaint 02-CP-46-
2369

Carolina. This Defendant does not have sufficient Icnowledge or information to admit or deny

the other allegations in Paragraph 2 ofthe Plaintiffs Complaint, so they are denied.

4. The allegation in Paragraphs 3 ofthe Complaint is admitted.

5. The allegation in Paragraph 4 that Auto-Owners issued a general liability policy

to C&B Fabrications, Inc. and Low Country Signs, Inc., which were not, in fact, corporations or

legal entities, in September, 2000 is admitted. Inasmuch as the policy purported to cover

nullities, it is denied that Auto-Owners' policy is limited to corporations. It is admitted that the

policy was intended by theparties to cover all ofthe advertising activities with which Mr. Eadon

was associated. Regarding the other allegations in Paragraph 4, these Defendants state that the

policy speaks for itself and the intentions of the parties and. all parts of the policy must be

considered.

6. The allegations in Paragraph 5 of the Complaint are legal conclusions and

require no response.

7. The allegation in Paragraph 6 of the Complaint that Rhodes and Piedmont

Promotions, Inc. commenced a lawsuit in Fairfield County is admitted. As to the other

allegations in Paragraph 6, these Defendants state that the Complaint speaks for itself and that all

parts must be considered.

8. As to the allegations in Paragraphs 7, 8, 9, 10, 11 and 13, these Defendants state

that the Complaint speaks for itself. In Paragraph 8, it is denied that the Complaint named "C&B

Fabrications, Inc." as a defendant, as there was no such legal entity.

9. Regarding Paragraph 12 of the Complaint, it is admitted that Auto-Owners

provided a defense to its insured, Mr. Eadon d/b/a C&B Fabrication, in the underlying action.
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Answer ofDefendants Marion: "adon, C&B ~
Fabrications, Inc. and Low Cou...ry Signs, Inc. to
Plaintiffs Second Amended Complaini 02-CP-46-
2369

10. As to the allegations in Paragraphs 14.and 15 ofthe Complaint, these Defendants

plead that the transcript of trial spealcs for itself and that the whole transcript needs to be

considered.

11. The allegations in Paragraphs 16 and 17 of the Complaint are admitted.

12. Regarding Paragraphs 18-23 ofthe Complaint, these Defendants plead the policy,

which speaks for itself, and that the whole policy needs to be considered.

13. Regarding Paragraph 24 of the Complaint, these Defendants plead the policy

which speaks for itself, that the whole policy needs to be considered and deny that the cited

exclusions preclude coverage for the damages assessed against Marion Eadon d/b/a C&B

Fabrication.

14. The allegation in Paragraph 15 ofthe Complaint is denied.

FOR A SECOND DEFENSE

(Waiver/Estoppel)

15. The responses in Paragraphs 1-14 aibove are realleged as though repeated verbatim

herein.

16. After the accident upon which this action is based, and until very recently, Plaintiff

Insurance Company in reservation of rights letters and other correspondence failed to inform or

notify Mr. Eadon that it did riot consider Mr. Eadon to have been an insured under the policy.

17. Plaintiff Auto-Owners has thereby waived the right to now assert that Mr. Eadon is

not an insured under the policy.
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Answer ofDefendants Marion ladon. C&B
Fabrications, Inc. and Low CountrySigns, Inc. to
PlaintiffsSecond Amended Complaini 02-CP-46-
2369

18. Mr. Eadon relied on Auto-Owners' silence about his insured status under the policy,

and about which Auto-Owners had a duty to inform him, in developing a defense strategy in the

underlying tort action.

19. Because of Mr. Eadon's reliance, to his detriment, on Auto-Owners' failure to

inform him of itsposition, Auto-Owners is now equitably estopped from asserting that Mr. Eadon is

not an insured under the policy.

FOR A THIRD DEFENSE

(Ratification)

20. The responses in Paragraphs 1-19 above are realleged as though repeated verbatim

herein.

21. After the accident, Auto-Owners, under its policy purportedly with C&B

Fabrication, Inc.and LowCountry Signs, Inc., paid forsome ofthe consequential damages. Auto-

Owners also provided a defense to Mr. Eadon, which would not have been done ifhehad not been

an insured.

22. Auto-Owners thereby ratified that its policy did provide coverage to the entitysued

intheunderlying Rhodes v. Eadoncase, Mr. Eadon d/b/a C&B Fabrications. (

23. Having ratified thatMr.Eadon v/as an insured under itspolicy, Auto-Owners should

not now be heard to claim that Mr. Eadon was not an insured underthat policy.

FOR A FOURTH DEFENSE

(Negligent Misrepresentation)

24. The responses in Paragraphs 1-23 above are realleged as though repeated verbatim

herein.
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Answer ofDefendants Maribt rz.adon, C&B
Fabrications, Inc. and LowCountrySigns. Inc. la
Plaintiffs Second Amended Complaint 02-CP-46-
2369

25. After the accident thai is the subject of this action, Auto-Owners misrepresented to

Mi-. Eadon that he was an insured under the general liability policy that Mr. Eadon had purchased

for his advertising business.

26. Auto-Owners had a duty to provide true and correct information to Mr. Eadon about

his status under the policy.

27. Auto-Owners breached that duty to Mr. Eadon.

28. Auto-Owners' breach of duty is the proximate cause of damages to Mr. Eadon to the

extent that he is held to be personally liable for damages.

WHEREFORE, Defendants Marin L. Eadon d/b/a C&B Fabrication, C&B Fabrications,

Inc. and Low Country Signs pray that Plaintiffs claim for a declaration of no coverage be

denied, or alternatively, that Auto-Owners has waived, or is estopped from asserting, any claim

that there was no coverage; or alternatively, that Auto-Owners' actions have ratified the

insurance contract; or alternatively, that Auto-Owners' own negligent misrepresentation has

caused Mr. Eadon's damages, for the costs and fees associated with this action; and for such

other remedy as in the judgment ofthe Court is just and reasonable.

The Defendants demand a jury trial.

SWEENY, WINGATE & BARROW, P.A.

William O. Swe

William R. Calhc

1515 Lady Street
Columbia, South Carolina 29211

(803)256-2233
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Answer ofDefendants Marioi Eadon, C&B
Fabrications. Inc. andLow Country Signs. Inc. to
Plamtiffs Second Amended Complaint 02-CP-46- <-
2369

Attorneys for Defendants Marion L. Eadon
d/b/a C&B Fabrications, Inc., C&B
Fabrications, Inc. and Low Country Signs,
Inc.

Columbia, South Carolina
August j£3 2005
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS

COUNTY OF YORK ) FOR THE SIXTEENTH CIRCUIT

Auto-Owners Insurance Company, ) Case No.: 02-CP-46-2369
)

v.

Plaintiff, )

)
) CERTIFICATE OF SERVICE
)

Samuel W.Rhodes, Jr., Piedmont )
Promotions, Inc, Marion L.Eadon, )
C&B Fabrications, Inc.,and Low )
Country Signs, Inc., )

Defendants. )

CERTIFICATE OF SERVICE

I the undersigned secretary of the law offices of Sweeny, Wingate &Barrow, P.A.,
attorneys for, do hereby certify that Ihave served acopy ofthe foregoing Pleading in connection
wTthe above-referenced case by maihng acopy of the same by United States Mail, postage
prepaid, to the following address(es):

Hoover C. Blanton, Esquire
McCutchen, Blanton, Johnson & Bamette, LLP
Post Office Box 11209
1414 Lady Street
Columbia, SouthCarolina 29211-1209

Alfred Johnston Cox
Ellis, Lawhome & Sims, P.A.
Post Office Box 2285
Columbia, South Carolina 29202

Columbia, South Carolina
August ^1,2005

Bobbie J. Powell #
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
)

COUNTY OF YORK ) FOR THE SIXTEENTH CIRCUIT

Auto-Owners Insurance Company, ) Case No.: 02-CP-46-2369
)

Plaintiff, )

)

v- ) DEFENDANT MARION EADON D/B/A
) C & B FABRICATION'S POSITION
) REGARDING EXCLUSIONS IN THE
) POLICY

)
SamuelW. Rhodes,Jr.,Piedmont )
Promotions, Inc., Marion L. Eadon, )
C&B Fabrications, Inc., and Low )
Country Signs, Inc., )

Defendants. ) /

INTRODUCTION

Per the Court's instruction, the parties are to submit short, summary briefs on three topics- 1)
the effect of exclusions in the policy; 2) the effect ofthe judgment on the policy, specifically which
damages awarded are covered by the policy; and 3) whether the judgment as rendered is covered
The Court has ordered that these matters be addressed sequentially. This brief provides Defendant
Eadon's position on the first topic.

GENERAL PROPOSITIONS

• Under South Carolina law, exclusionary clauses in insurance policies are to be narrowly
construed and clauses of inclusion are to be broadly construed, both, to benefit the insured
McPherson v. Michigan Mut. Ins. Co.. 310 SC *U6 tlQ 4?6 SF 9H 77n_7] (1993); South Carolina
Municipal Ins. and Risk Fund v. City ofMyrtle Beach. 368 S.C. 240, 243 628 SE2d 276 277 fCt
App. 2006). ...''"'

• The policy in issue has no exclusion for punitive damages.

• The Rhodes v. Eadon d/b/a C&B Fabrication jury awarded $3 million in actual damages.
There was no specification as to what allegations ofdamages were covered by the award. There was
evidence in the record that the jury could have found the following damages.

$5,400,000 for loss of use/lost profits from the three sign posts (Plaintiff claimed damages
for 50 years for 3 sign posts with 4 faces each which rented for $750 net per month; $750 x
12 sign faces x 12 months x 50years-$5,400,000. (Transcript Vol II p 116-Vol I dd 61-
62). 'iV
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Defendant Marion Eadon d/b/a C&B Fabrication's
Position Regarding Exclusions in the Policy
02-CP-46-2369

$1,734,500 for damages to real property ($1.8 million value w. sign posts - $65,500 value
without sign posts =$1,734,500). (Transcript, Vol. in, pp. 27-28).

$155,460-valueof signs. (Transcript, Vol. I, p.53).
a

$9,325 for bills that Rhodes had to pay as aresult of sign falling. (Transcript, Vol. I. pp. 85-
88, 96-97). Under collateral source rule, Rhodes is entitled to these as damages even if they
have been reimbursed. (Jury Charge, Transcript, Vol. IV, pp. 372-374).

The Trial Court's charge to the jury about actual damages is in Transcript, Vol. IV, p. 368,
line 13, p. 372, line 10.

If any one of these elements of damages is not excluded by the policy, the policy provides
coverage. Owners Ins. Co. v. Clayton. 364 S.C. 555, 560-61, 614, S,E.2d 611, 614 (2005).

SPECIFIC EXCLUSIONS

Policy Exclusion

This insurance does not apply lo:

a. "Bodily injury" or "property damage"
expected or intended from the standpoint of
the insured. This exclusion does not apply to
"bodily injury" resulting from the use of
reasonable force lo protect persons or property.

b. "Bodily injury" or"property damage" for
which the insured is obligated to pay damages
by reason ofthe assumption ofliability in a
contract or agreement.

c. "Bodily injury" or"property damage" for
which any insured may be held liable by reason
of:

(1) Causing orcontributing to the intoxication
of any person;
(2) The furnishing of alcoholic beverages to a
person under the legal drinking age or under the
influence of alcohol; or
(3) Any statute, ordinance orregulation relating
to the sale, gift, distribution or use ofalcoholic
beverages.
This exclusion applies only if you are in the
Business of manufacturing,distributing, selling,
serving or furnishing alcohol beverages.

Mr. Eadon's Position

Inapplicable, as there is no
evidence that Mr. Eadon
intended any damage to Mr.
Rhodes.

Inapplicable. Legal liability
was found only for negligence
Transcript. Vol. IV, p. 389, as
Plaintiff elected that remedy.

Inapplicable. No alcoholic
beverages involved.
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Defendant Marion Eadon d/b/a C&B Fabrication's

PositionRegarding Exclusions in the Policy
02-CP-46-2369

d. Any obligation of the insured under a workers'
compensation , disability benefits or
unemployment compensation law or any similar
law.

e. "Bodily injury" to:
(1) An employee of the insured arising out of
and in the course of employment by the insured;
or;

(2) The spouse, child, parent, brother or sister of
that employee as a consequence of (1) above.

1.(1) "Bodily injury" or "property damage"
arising out of the actual, alleged or threatened
discharge, dispersal, seepage, migration, release
or escape of pollutants.

g. "Bodily injury" or property damage arising out
of the ownership, maintenance, use or entrustment
others of any aircraft, "auto" or watercraft owned
or operated by or rented or loaned to any insured.
Use includes operation and "loading and "unloading".

h. "Bodily injury" or "property damage" arising out
of:

(1) The transportation of "mobile equipment by an
"auto" owned or operated by or rented or loaned to any
insured: or .

(2) The use of "mobile equipment" in, or while in
practice or preparation for a prearranged racing, speed
or demolition contest or in any stunting activity.

i. "Bodily injury" or "property damage" due to war,
whether or not declared, or any act or condition
incident to war. War includes civil war, insurrection,

rebellion or revolution. This exclusion applies only
lo liability assumed under a contract or agreement.

j. "Property damage" to:
(1) Properly you own, rent or occupy;
(2) Premises you sell, give away or abandon. If the
"properly damage" arises out of any part of those
premises.
(3) Property loaned lo you.
(4) Personal properly in the case, custody or control
ofthe insured.

3.

Inapplicable. No such claim
made.

Inapplicable. No "bodily
injury" involved.

Inapplicable. No pollutants
involved.

Inapplicable. No use of
aircraft, "auto" or watercraft to
involved.

Inapplicable. No "mobile
equipment" involved.

Inapplicable. No act of war
involved.

Inapplicable. The facts of
Rhodes v. Eadon d/b/a C&B

Fabrications differ from (1),
(2), (3) and (4). (5) does nol
apply because il refers to active
operations going on on the
property. (6) does not apply
because the damages here
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Defendant Marion Eadon d/b/a C&B Fabrication's
PositionRegarding Exclusions in thePolicy
02-CP-46-2369

(5) That particular part of real propertyon which you
or any contractors or subcontractors working directly
or indirectly on your behalf are performing operations.
If the "propertydamage" arises out of thoseoperations;
or

(6) That particular part of any property that must be
restored, repaired or replaced because "your work" was
incorrectly performed on it.
Paragraph (2) of this exclusion does not apply if the
premises are "your work" and were never occupied, rented
or held for rental by you.
Paragraph (6) of this exclusion does not apply to "property
Damage" included in the "products-completed operations
hazard."

k. "Property damage" to "your product" arising out of
it or any part of it.

1. "Property damage" to "your work" arising out of
it or any part of it and including in the "products-co:

would be in the "products -
completed operations hazard".

operations hazard"
products-completed

These exclusions, k and

1, would exclude
coverage for the
$155,460 value ofthe
signs. Given that there
appears to be evidence
in the record that

supports over $7.1
million actual damages
that appear to be covered,
Ihe applicability of these
exclusions may be
academic.

m. "Property damage" to "impaired property" or
property thai has nol been physically injured, arising
out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in "your product" or "your work" or
(2) A delay or failure by you or anyone acting on your
behalf to perform a contracl or agreement in accordance
with its terms.

This exclusion does not apply to the loss of use of
other properly arising out of sudden and accidental
physical injury to "your product" or "your work"
after it has been put to its intended use.

See discussion below.

The policy defines "impaired property" as follows:

5. "Impaired property" means tangible property, other than "your product" or "your work'
that cannot be used or is less useful because:
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Defendant Marion Eadon d/b/a C&B Fabrication's
Position Regarding Exclusions in the Policy
02-CP-46-2369

a. It incorporates "your product" or "your work" that is known or thought to be defective,
deficient, inadequate or dangerous, or

b. You have failed to fulfill the terms of a contract or agreement.

If such propertycan be restored to use by:

a.The repair, replacement, adjustment or removal of "your" product" or "yourwork" or

b. Your fulfilling the terms ofthe contract or agreement.

Under this definition, the real property upon which the sign posts were erected is not "impaired
property," as the property cannot be restored to use by repairing, replacing, adjusting or removing the
sign posts or by C & B Fabrication fulfillingany contract.

Exclusion m is inapplicable. First, when the exclusion is construed narrowly against the
insurer, as our lawrequires, Owner Ins. Co. v. Clayton,364 S.C. 555, 560, 614 S.E.2d611, 614 (2005)
reh'g denied, and construing, "arising outof as "caused by,"as must be done, id. at 561,614 S.E.2d
at 614 citing McPherson v. Michigan Mut. Ins. Co., 310 S.C. 316, 426 S.E.2d 770 (1993), it is
inapplicable because the "property damage" was not caused to the real property by a defect,
deficiency, inadequacy or dangerous condition in the sign posts. The property damage to the real
property was caused by the State not allowing signs to be re-erected on the properly. Transcript, Vol.
11, p. 226.

Even if the exclusion was otherwise applicable, however, the exception to the exclusion is
effective to obviate exclusion m. The exclusion does not apply because the loss of use of the real
property as a location for signs arose out of a sudden and accidental injury to a sign post after it had
been put to its intended use. Our Supreme Court has constnied "sudden" in an exception to an
exclusion to mean "unexpected." Greenville County v. Insurance Reserve Fund, a Div. of the S.C.
Budget and Control Bd., 313 S.C. 546, 548, 443 S.E.2d 552, 553 (1994) reh'g denied. Mr. Rhodes'
deposition testimony makes, clear that the fall ofthe signwas unexpected. Transcript, Vol. II, pp. 112-
13. As in Greenville County, the exception to the exclusion applies, obviating exclusion m.

n. Damages claimed forany loss, cost or expense Seediscussion below
incurred by you or others for the loss of use, with-
drawl, recall, inspection, repair, replacement,
adjustment, removal or disposal of
(1) "Your product";
(2) "Your work'" or
(3) "Impaired property:;
If such product, work or property is withdrawn or
recalled from the market or from use by any person
organization because of a known or suspected
defect, deficiency, inadequacy or dangerous
condition in it.
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Exclusion n is inapplicable as the real property is not, as addressed above, "impaired property"
as defined by thepolicy, and it is not C&B Fabrication's "work' or "product". The loss of use ofthe
real property is, therefore, not addressed in exclusion n, especially when the exclusion is construed
narrowly in favor ofcoverage, as it must be. Horry County v. Insurance Reserve Fund. 344 S.C. 493,
499, 544 S.E.2d 637, 640 (Ct. App. 2001) ("[exclusions in an insurance policy are to be interpreted
narrowly and to thebenefit ofthe insured")citing McPherso/r, supra.

Exclusion n is also inapplicable because the real property was not withdrawn from use as a
location for advertising signs "because of a known or suspected defect, deficiency, inadequacy or
dangerous condition in it"(emphasis added). There is no evidence in the record of any defect,
deficiency, etc. in the real property itself, so the exclusion does not apply. If the exclusion is
ambiguous, moreover, it is construed against the insurer. South Carolina State Budget and Control
Bd., Div. of Gen'I Svcs, Ins. Reserve Fund v. Prince. 304 S.C. 241, 245-46, 403 SE2d 643 646
(1991). '

CONCLUSION

The only exclusions that have any applicability in this case are kand 1, which exclude coverage
for damage toC & B Fabrication's own "work" or"product," which is the sign posts themselves. The
otherexclusions should not be applicable for the reasons cited. See Owners Ins. Co. v. Clayton, 364
S.C. 555, 614 S.E.2d 611 (2005) reh'g denied; Abernathy v. Providential Ins. Co. of America 274
S.C. 388, 264 S.E.2d 836 (1980).

Construction ofthe exclusions should also be informed by the general purposes and intention
of a commercial general liability insurance policy. Our Supreme Court has defined the purpose and
intention for such a policy as follows:

A comprehensive general liability policy, such as the one at issue, provides
coverage "for ali the risks of legal liability encountered by a business entity", with
coverage excluded for certain specific risks. Rowland H. Long, L.L.M., the Law of
Liability Insurance, § 3.06[l] (2001). This type of insurance "is not intended to insure
business risks, i.e., risks that are the normal, frequent, or predictable consequences of
doing business, and which business management can and should control or manage."
Id. § 10.01 [1]. Specifically, "[t]he policies do not insure [an insured's] work itself, but
rather, they generally insure consequential risks that stem from that work." Id.

Century Indem. Co. v. Golden Hills Builders. Inc.. 348 S.C. 559, 565-66, 561 S.E.2d 355, 358 (2002)
(emphasis added).

Quoting Appleman's treatise on insurance law. our SupremeCourt held as follows:

We are of the opinion that the foregoing is the correct result under the plain and
clear language ofthe policy which we regard as being free of any ambiguity. But if there
conceivably be any doubt thereabout, ihe doubt or ambiguity,of course has to be resolved

ROA-Page 0728



Defendant Marion Eadon d/b/a C&B Fabrication's
Position Regarding Exclusions inthe Policy
02-CP-46-2369

against the [insurance company]. We quote the following from 13 Appleman Insurance
Law and Practice, Sec. 7405:

The courts have frequently stated that provisions limiting liability of the insurer -
such as exceptions from coverage, exclusions, restrictions, and conditions - are
particularly deserving of strictconstruction so as not to cut down the coverage
which the insured believed he was purchasing.

Cited as authority for the foregoing are cases from twenty-two states, including the South
Carolina case of Wheeler v. Globe & Rulgers Fire Ins. Co. (1923), 125 S.C. 320, 118 S.E.
609.

Milstead v. Life Ins. Co. of Virginia, 256 S.C. 449, 182 S.E.2d 867 (1971) (emphasis added).

Thisprinciple of ourlawshould be applied in thecase at hand.

Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Columbia, South Carolina

June 3o , 2006

William O. Sweeny, I|I
William R. Calhoun

1515 Lady Street
Post Office Box 12129

Columbia, South Carolina 29211
(803)256-2233

Attorneys for Marion L. Eadon
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

Samuel W. Rhodes, Jr., Piedmont
Promotions, Inc., Marion L. Eadon,
C&B Fabrications, Inc., and Low
Country Signs, Inc.,

Defendants.

THE COURT OF COMMON PLEAS

FOR THE SIXTEENTH CIRCUIT

Case No.: 02-CP-46-2369

DEFENDANT MARION EADON D/B/A

C&B FABRICATION'S POSITION
REGARDING COVERAGE UNDER

THE POLICY

INTRODUCTION

Per Ihe Court's instruction, the parties are to submit short, summary briefs on three topics: 1)
the effect of exclusions in the policy; 2) the effect of thejudgment on the policy, specifically which
damages awarded are covered by the policy; and 3) whether the judgment as rendered is covered.
The Court has ordered that these matters be addressed sequentially. This brief provides Defendant
Eadon's position on the second topic.

GENERAL COVERAGE CONSIDERATIONS

The Policy's Insuring Statement is, in pertinent part as follows:

SECTION 1 - COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insuring Agreement.

a. We will pay those sums that the insured becomes legally obligated to pay as
damages because of ... "properly damage" to which this insurance applies.

Policy, p. 1 of 14.

The policy defines property damage as follows:

12. "Property damage" means:
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a. Physical injury to tangible property, including all resulting loss of use of that
property. All such lossof use shall be deemed lo occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured. All such loss
shall be deemed to occur at the time of the "occurrence" that caused it.

Policy, pp. 13-14 of 14. This definition brings within the coverage provided by the Insuring
Agreement all lossof useof tangible property that is a consequence of an "occurrence," whether the
tangible property is physically injured or not. The jury in Rhodes v. Eadon d/b/a C&B Fabrication,
which issued a general verdict that did not specify the source of the damages, could have found Mr.
Eadon d/b/a C&B Fabrication legally liable for the loss of use of the real properly, to include the
loss of use of the signs themselves inasmuch as they had become fixtures on the property.

I. THE POLICY COVERS ALL UNEXCLUDED, CONSEQUENTIAL DAMAGES.

Commercial General Liability policies such as that Auto-Owners sold to Mr. Eadon's
corporations —doing business under a trade name, C&B Fabrication - are intended to cover
consequential damages resulting from the insured's work or product to other property. Our Supreme
Court has slated the general rule as follows:

/

A comprehensive general liability policy, such as the one at issue, provides coverage
"for all the risks of legal liability encountered by a business entity," with coverage
excluded for certain specific risks. Rowland II. Long, LL.M-, The Law of Liability
Insurance, §3.0-6[l] (2001). This type of insurance "is not intended to insure
business risks, i.e., risks that are the normal, frequent, or predictable consequences of
doing business, and which business manager can and should control or manage." Id.
§10.01 11]. Specifically, '{f]he policies do not insure [ah insured's] work itself, but
rather, they generally insure consequential risks that stem from that work." Id. See
also Isle of Palms Pest Control Co. v. Monticello Ins. Co.. 319 S.C. 12, 459 S.E.2d

318 (Ct. App. 1995), affd, 321 S.C. 310, 458 S.E.2d 304 (1996) (general liability
policy is intended to provide coverage for tort liability for physical damage to
property of others; it is not intended to provide coverage for insured's contractual
liability which causes economic losses); Sapp v. State Farm Fire & Cas. Co.. 226 Ga.
App. 200, 486 S.E.2d 71, 75 (1997) (holing risk intended to be insured is possibility
that work of insured, once completed, will cause bodily injury or damage to property
other than to completed work itself, and for which insured may be found liable;
coverage applicable under CGL policy is for lort liability for injury to persons and
damage to other property and not for contractual liability of insured for economic loss
because completed work is not that for which the damages person bargained)..

Century Indcmn. Co. v. Golden Hills Builders. Inc.. 348 S.C. 559, 565-66, 561 S.E.2d 355, 358

(2002).

Here, the jury's award of $6.5 million was based on the negligence cause of action, so all of
Mr. Eadon d/b/a C&B Fabrication's liability is lort liability.
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It may beanticipated that the insurance company will assert that the damages assessed by the
jury in the underlying case were for "economic losses." That assertion is incorrect under our law. A
leading South Carolina case on economic loss, and the lack ofcoverage for it, is Aulo-Owners Ins.
Co. v. Carl Brazell Builders. Inc.. 356 S.C. 156, 588 S.E.2d 112 (2003) In that case, our Supreme
Courtanswered the following certified question from theSouth Carolina District Court:

Dothesubject CGL policies obligate the plaintiffs to indemnify and defend
Ihe corporate defendants for the claims of theclaimants which areeconomic in nature
and based solely onthediminution in value of the claimants' respective properties?

In Carl Brazell,a declaratory actionbrought by Auto-Owners Insurance Company, the
claimant-defendants had brought claims against the builder-defendants based on the presence of
World War II explosives on the property where Ihe claimants had purchased homes. They alleged
that the value of their homes had been diminished. It was important to the Court that the claimants
had not alleged "any physical injury to their property," 356 S.C. at63, 588 S.E.2d at 115-16, so
they had no "property damage" under the policy. Id.

Here, as contrasted with Carl Brazell, there were allegations - accepted by the jury - thai
there was physical injury to the real property. That was, moreover, the basis upon which venue was
retained for Rhodes v. Eadon d/b/a C&B Fabrication in Fairfield County:

The general law is that aj] damages that arecausally related to"property damages" asdefined
in a CGL policy are covered by the policy. The following extract from the treatise, Handbook on
Insurance Coverage Disputes, explains and provides examples of its application:

The standard post-1973 CGL policy, which covers "damages because of ... property
damage," defines "property damage" as: (I) the physical injury to or destruction of
tangible property which occurs during the policy period including the loss of use
thereof at any time resulting there from, or (2) loss of use of tangible property which
has not been physically injured or destroyed provided suchloss of use is causedby an
occurrence during the policy period. "(T]he most sensible reading ofthe ... phrase, ,
'damages because of ... property damage,' requires ihe insurer to pay all damages
which are causally related to an item of 'property damage' which.satisfies either of
the policy's definilions. Federated Mut. Ins. Co v. Concrete Units, Inc., 363 N.W.2d
751, 757 (Minn. 1985).

Thus, courts must initially determine whether consequential damages follow either a
direct physical injury to tangible property, or a loss of use of tangible property ... [I]f
either of the two prongs of the "property damage" definition have been satisfied,
consequential damages may constitute property damage. See, e.g. Westchester Fire.
Ins. Co. v. Bell Lumber & Pole Co., No. 86 C 8948 (N.D.I11. Oct. 23, 1991)
(consequential damages werecausally related to the railroad company's loss of use of
its rail cars); Central Armature Works. Inc. v. American Motorists, Ins. Co., 520
F.Supp. 283, 289 (D.D.C. 1980) (lost profits stemming from loss of use of a shredder
resulting from property damage inflicted by acts ofthe insured were covered by CGL
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policy); Minnesota Mining & Mfg. Co. v. Travelers Indem. Co., 457 N.W.2d 175,
182 (Minn. 1990) ("Damages which are causally related to covered 'property
damage' should also be covered under the language of the policy:"); Federated Mut.
Ins. Co. v. Concrete Units, supra, 363 N.W.2d at 756-57 (the loss of use of a grain
elevator resulted in consequential damages); Marlev Orchard Corp. v. Travelers
Indem. Co.. 50 Wash. App. 801, 750 P.2d 1294, 1297, review denied, 110 Wash.2d
1037 (1988) (stress to tress constituted property damages were covered by the
insured's CGL policy).

A loss arising from "property damage" is recoverable, whether or not the loss itselfis
tangible. See, e.g. Aetna Casualty & Sur. Co. v. General Time Corp.. 7094 F.2d 80,
83 (2d Cir. 1983) (lost profits resulting from defective motors incorporated into zone
valves); Central Armature Works. Inc. v. American Motorists Ins. Co. supra 520
F.Supp. at 289 (lost profits resulting from negligently repaired scrap metal shredder),
DiMambro-Northead Assocs.v. United Constr. Ins.. 154 Mich.App. 306, 310, 313-16,
397 N.W.2d 547, 548, 550-51 (1986), appeal denied, 428 Mich. 893 (1987) (lost
profits, addilional overhead and labor costs following fire in a tunnel under
construction); General Ins. Co. of Am.v. Gauger. 13 Wash.App. 928, 538 P.2d 563,
566 (1975) (lost profits resulting from defective crop seed); Safeco Ins. Co. v.
Munroe, 165 Mont. 185, 527 P.2d 64, 68-69 (1974) (lost profits following injury to a
wheat crop).

Barry R. Ostrager & Thomas R. Newman, Handbook on Insurance Coverage Disputes
§7.03 (9,h ed.1998). See also Jeffrey W. Stempel, Law ofInsurance Contract Disputes 14-
10 ('[Wjhere economic damage occurs as a fairly traceable consequences of tangible
physical injury, property damage coverage is available").

Mattiola Constr. Corp. v. Commercial Union Ins. Co.. 2002 WL 434296 (Pa. Com. PI. 2002). See
also, First Newton Nat'I Bank v. General Cas. Co. of Wisconsin. 426 N.W.2d 618, 626 (Iowa 1988)
("Our conclusion is in step with the conclusions reached by the majority of courts that have
interpreted similar provisions in the fact of similar arguments ... The guide lo determination of
coverage is the kind of properly rather than the kind of injury. Tangible property rendered useless is
injured and hence is covered, since the definition of damages includes loss of use property resulting
from property damage." We, like a majority ofcourts include tangible damage such asdiminution in
value of tangible property" quoting Continental Casualty Co. v. Gilbane Bldg. Co.. 391 Mass. 143,
147-48, 461 N.E.2d 209, 212-13 (1984) (citations omitted)); W.E. O'Neil Constr. Co. v. National
Union Fire Ins. Co.. 721 F.Supp. 984, 991-93 (N.D. III. 1989) ("National Union also contends that it
is not liable because 'property damage' does not include economic losses, and that ihe only losses
claimed by the Owner against O'Neil are such economic losses. The Court rejects National Union's
argument that economic losses are not covered, basedon two independent grounds. First, the policy
specifically defines "properly damage" as including "loss of use of tangible properly which has not
been physically injured or destroyed." Second, the Court disagrees with National Union's position
thai ihe case.law has interpreted "property damage" as excluding all types of economic losses." The
case also provides a history of case law).

It, therefore, appears that a majority of courts hold that CGL policy provides coverage for
damages for lost profits and diminution in value if they are caused by "property damage" as defined
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by the policy. That is entirely consistent with the South Carolina Supreme Court's holding in
Century Indem. Co. v. Golden Hills Builders, supra, which essentially holds that CGL policies
provide coverage for all tort liability, unless excluded, but not for the insured's contractual liability
for economic loss.

The losses lhat Auto-Owners is being asked to cover are, therefore, not "economic losses"
but are consequential damages from a tort. Such damages are generally within the intended
coverage of a CGL policy.

II. THE SIGNS HAD BECOME FIXTURES, AND PART OF THE REAL PROPERTY.

In Rhodes v. Eadon d/b/a C&B Fabrication. Mr. Rhodes and Piedmont Promotions

specifically did allege - and prove to a jury - physical injury to tangible property including the real
property to which the signs had been attached. That property included, as fixtures, the signs.
Specifically in their First Amended Complaint, the Plaintiffs allege ihe following:

' 3. This Action arises out of a transaction involving injuries to real
property situation in Fairfield County, South Carolina.

9. When installed, each sign became a fixture on, and a part of, the
Plaintiffs real property consequently enhancing the value and usefulness
of Ihe real properly.

11. In December, 2000, it was observed lhat one of the three signs was
leaning towards Interstate Highway 1-77 and this was reported to the
Defendant who was requested to correct the leaning and to inspect the other
two signs and make any needed corrections to them. On or about

Wednesday, January 17, 2001, the Defendant made adjustments to the sign
that was leaning and purportedly checked the other two signs.

12. On the afternoon of Saturday, January 20, 2001, at approximately
5:30 p.m., one of the signs fell on Interstate Highway 1-77 into both
southbound traffic lanes. The sign that fell was not the sign that was
leaning previously.

20. As a direct and proximate result of the foregoing, the Plaintiff has
sustained injury and damage as follows:

a. by having lo remove the signs as aforesaid;

b. the Plaintiff now has lost the opportunity lo erect and
maintain as an economic enterprise on his real property in Fairfield
County the outdoor advertising billboard signs adjacent Interslalc I-
77 as a consequence of the cancellation of the three permits by
Ihe South Carolina Department ofTransportation.
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c. the Plaintiff has lost the certainty of the revenue of the
advertising that the signs would have displayed for years to
come;

d. the Plaintiff has paid for three signs which are worthless to ^
him because they cannot be used. They cannot be used because
they were not built according to the design plans and as built they
are non-functional, useless, unsafe, and hazardous.

e. As a consequence of having to remove the signs pursuant to
the mandate of the South Carolina Department of Transportation,
permanent fixtures on the Plaintiff's real property had to be
removed which has resulted in significant injury to the
Plaintiffs real property and has significantly impaired its value
and usefulness, which injury cannot be replaced or repaired under
the current mandates of the South Carolina Department of
Transportation prohibiting the use of signs at this location.

First Amended Complaint (emphasis added).

Under South Carolina law, there is a four-part test for determining whether an item of
personal property continues to be personal property or becomes a fixture on the real properly to
which it is attached. Carroll v. Britt. 227 S.C. 9, , 86 S.E.2d 612, 615 (1955). The four factors
that govern this determination are: 1) the mode of attachment or annexation; 2) the character of the
structure; 3) the intention of the party making the annexation; and 4) the relationship of the parties.
Id. Here, all four of the factors support the idea that the sign posts were fixtures on the land, and the
jury inferably held as a facl thai the signs were fixtures, as Mr. Rhodes had alleged in his amended
complaint. See supra, p.4.

There was plenty of evidence to support the jury's factual finding. Regarding the first factor,
there was testimony that the base of the signs was inserted 27 feet into the ground, Transcript, Vol. 1,
pp. 59, 60, and was considered to have at least a 50 year useful life. Transcript, Vol. II, p. 116. That
is virtually the same life span as many houses. Il has been held by a South Carolina court lhat a
mobile home, with a much diminished attachment to the land and shorter expected longevity, was a
fixture. In re. Rebel Manufacturing and Marketing Corp., 54 B.R. 674 (Bankr. DSC. 1985).

Regarding the second factor, the character of the structure, the sign posts were constructed on
site using various components, permanently joined. They could not be removed or transported in
one piece, but required destructive disassembly. In Rebel Manufacturing and Marketing, the Court
considered it significant that the mobile home "would have lo be completely divided in order lo be
transported." 45 B.R. at 676. Far more extensive, and destructive, work would be - and was -
required to dismantle ihe signs and transport their components.

As to the third factor - the intention of Mr. Rhodes - it was expressly his intention that the
signs were to be fixtures and to be in service for 50 years. Transcript,Vol. I, p. 60; Vol. II, P.116.
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The relationship of the parlies was that Mr. Eadon's company was hired lo fulfill Ihe
intention of Mr. Rhodes, as they inferably had the same intentions. Inasmuch as Mr. Rhodes owned
both the land and, after theircompletion, the sign, Transcript, Vol. I, p.60, his stated intention would
clearly apply to both.

Therefore, both the jury's verdict - based on Mr. Rhodes' testimony- and the law, confirm
that the sign posts were fixtures on the land. Because the signs were fixtures on the land, they had
become an integral part of the land. Under South Carolina law, fixtures are real properly. Texaco.
Inc. v. Warrington, 264 S.C. 18, 21, 212 S.E.2d 57, 60 (1975). They were, therefore, no longer C &
B Fabrication's or Mr. Eadon's "work" or "product," as the real property was not their "work" or
"product." The exclusions for damage to "your work" or "your product" are, therefore, inapplicable
and do not exclude coverage for any damages.1. See National Union Fire Ins. Co. of Pittsburg, Pa. v.
Structural Systems Technology. Inc.. 756 F. Supp. 1232 (E.D. Mo. 1991); Cincinnati Ins. Co. v. Fab
Tech. Inc.. 2005 WL 1492377 (D.N.H. 2005).

ffl. THERE IS COVERAGE FOR ACTUAL DAMAGES THAT WERE AWARDED BY

THE JURY.

The Rhodes v. Eadon d/b/a C&B Fabrication jury awarded $3 million in actual damages.
There was no specification as to what allegations of damages were covered by the award. There was
evidence in the record that the jury could have found the following damages.

$5,400,000 for loss of use/lost profits from the three sign posts (Plaintiff claimed damages
for 50 years for 3 sign posts with 4 faces.each which rented for $750 net per month; $750 x
12 sign faces x 12 months x 50 years = $5,400,000. (Transcript Vol. II, p. 116; Vol. 1, pp. 61-
62). An expert witness testified that Mr. Rhodes would lose, in present value, $4,212,386
from not having use of ihe signs. Transcript, Vol. II, pp. 255-261, 277-278.

$1,734,500 for physical injury to real property ($1.8 million value w. fixtures - $65,500 value
with fixtures removed = $1,734,500). (Transcript, Vol. Ill, pp. 27-28). :

$155,460 •• value of signs, integral parts of the real property. (Transcript, Vol. I, p. 53).

$9,325 for bills thai Rhodes had to pay as a result of sign falling. (Transcript, Vol. 1. pp. 85-
88, 96-97). Under collateral source rule, Rhodes is entitled to these as damages even if they
have been reimbursed. (Jury Charge, Transcript, Vol. IV, pp. 372-374).

The Trial Court's charge to the jury about actual damages is in Transcript, Vol. IV, p. 368, line 13-
p. 372, line 10.

' This represents a modification of Defendant Eadon's position as to exclusions.
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The injuries alleged by Plaintiffs in the underlying action are physical injury to real property
and the loss of use ofthe real property for the purpose of erecting signs. There was testimony at trial
lhat the signs were part ofthe property - permanent fixtures. TrialTranscript, Vol. I, p. 60

The Trial Court's charge to ihe jury recognized the damage-to-real-property nature of Mr.
Rhode's claim. The following charge was given to the jury.

1 CHARGE YOU THAT THE GENERAL RULE IS THAT IN A CASE OF INJURY

OF A PERMANENT NATURE TO REAL PROPERTY, THE PROPER MEASURE
OF DAMAGES IS THE DIMINUTION OFTHE MARKET VALUE BY REASON

OF THAT INJURY OR DAMAGE OR, IN OTHER WORDS, THE DIFFERENCE

BETWEEN THE VALUE OF THE LAND BEFORE THE INJURY OR DAMAGE

AND ITS VALUE AFTER.

WHERE AN INJURY OR DAMAGE RESULTS IN A TEMPORARY OR NON-

PERMANENT INJURY TO REAL PROPERTY, THE LANDOWNER CAN

RECOVER THE DEPRECIATION IN THE RENTAL OR USABLE VALUE OF

THE PROPERTY CAUSE BY SUCH INJURY.

Transcript of Trial, v. IV at p. 369. The Court also charged thejury on damages for future profits, as
follows:

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO A VERDICT FOR

ACTUAL DAMAGES, YOUR VERDICT MUST AND SHOULD INCLUDE AN
AMOUNT TO COVER ANY. AND ALL DAMAGES THAT THE EVIDENCE

SHOWS YOU WILL BE REASONABLY CERTAIN TO HAVE OCCURRED

EITHER IN THE PAST, THOSE DAMAGES WHICH YOU ARE CONVINCED
MOST PROBABLY RESULTED FROM THE INJURY OR DAMAGE... AND

THAT WOULD INCLUDE NOT ONLY PAST, BUT ANY FUTURE DAMAGES
WHICH YOU FIND MOST REASONABLY CERTAIN THAT THE PLAINTIFFS

OR PLAINTIFF IS MOST LIKELY TO EXPERIENCE OR SUSTAIN.

FUTURE DAMAGES, LIKE PAST DAMAGES, NEED NOT BE PROVEN TO A
MATHEMATICAL CERTAINTY AND OFTEN MUST BE APPROXIMATED.

THESE FUTURE DAMAGES MUST BE THE RESULT OF, AS I TOLD YOU,

ONE OF THE ALLEGED ACTIONS OR INACTIONS ON THE PART OF THE

DEFENDANT.

Trial Transcript, v. IV at pp. 371-72.

At every step of Ihe underlying action, the claim of damage to real property was articulated
and evidence was produced to support it. Even venue was determined on this basis. The holding of
the jury as to actual damages was necessarily based on the loss of use of the real property. The only
evidence presented lhat could bring a $3 million verdict for actual damages was that cited above for
the future profits lost because of Mr. Rhodes' loss of use of the real property.
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In this case, both aspects of the policy's definition of "property damage" are alternatively
applicable. There was physical damage to tangible property in that the land was damaged in the
physical loss, by falling or by mandatory removal, of the sign fixtures. The term "tangible property"
is not defined in the policy and common, everyday definition of "tangible" is, "lhat can be touched;
that can be fell by touch; having actual form and substance." 2Land, therefore, falls within the
normal definition of tangible property. There was also certainly loss of use of such property in that
it could no longer be used to display signs to be seen on the Interstate highway.

If it, for some reason, is held that the land was not physically injured by the forced removal
of the sign fixtures, the second prong of the definition of property damage is applicable: i.e., "[IJoss
of use of tangible property that is not physically injured." Again, Mr. Rhodes clearly lost the use of
his land for purposes of displaying advertising signs lo travelers on (he Interstate highway. That is
the sole basis for the jury's award of damages for lost profits. The property does not need to be
rendered useless for there to be property damage, especially because the policy does not define the
degree or extent of loss of use required (o invoke coverage. The Alabama Supreme Court addresses
this issue as follows:

The failure of the loss of use provision of the Gerling policies to specify the extern of
the loss of use, whether complete uselessness or diminishment in value for a
particular purpose, means that, at a minimum, the provision is ambiguous and
therefore due to be construed against Gerling under the circumstances of this case.
See Georgia Farm Bureau Mut. Ins. Co. v. Meyers. Cherokee Credit Life Ins. Co. v.
Baker.. We believe that the approach of the cases cited by the circuit court, where the
courts involved addressed the definition of property damage under the particular facts
before them, is more appropriate than a rigid rule of "uselessness" that would not
accommodate a fact situation involving a diminishment in value. Thus, construing
(he loss-of-use provisions of its policies most- strictly against Gerling, we conclude
that the circuit court was correel in detennining lhat Gerling owed coverage for
Wheelwright's loss of use of its tractors as a result ofthe failure of Dorsey's trailers.

Liberty Mm. Ins. Co. v. Wheelwright Trucking Co., 851 So.2d 466,494-95 (Ala. 2002).

There was, therefore, "property damage," to the real properly as defined by ihe policy under
both aspects of the definition or the other.

There was also property damage to the fence, Transcript, Vol. I, p. 96, and to the interstate
highway. Transcript, Vol. I, pp. 85-87, on which the sign fell. These are clearly consequential
damages to the property of others. They are, therefore, covered under Auto-Owners' CGL policy.

IV. THERE IS COVERAGE FOR PUNITIVE DAMAGES.

The jury awarded $3.5 million in punitive damages against Mr. Eadon d/b/a C&B
Fabrication, inferably for recklessness or willfulness in causing property damage to Mr. Rhodes.
Auto-Owners' policy does not in any way exclude payment of punitive damages. South Carolina

"Webster's New World Dictionary ofthe American Language.

9
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does not, as a matter of public policy, hold that punitive damages are outside of coverage by liability
insurance policies. In fact, under the automobile liability insurance section of our statutes,
"damages" is specifically defined to include punitive damages, S:C. CODE ANN. § 38-77-30 (4)
(2002) (" 'Damages' includes both actual and punitive damages"). Our public policy, therefore,
supports the proposition that liability insurance covers punitive damages.

The insuring statement in Auto-Owners' policy, in pertinent part, states that, "[w]e will pay
those sums that the insured becomes legally obligated to bay as damages because of ... 'property
damage' to which this insurance applies." Policy, p. 1 of 14. This statement does not limit coverage
to actual or compensatory damages. In similar circumstances, South Carolina courts have held that
general liability policies cover punitive damages. South Carolina Stale Budget & Control Board v.
Prince, 304 S.C 241, 403 S.E.2d 643 (1991). The Prince Court held as follows:

The policy under consideration did not limit recovery to actual or compensatory
damages. The language of the policy here is sufficiently broad ... to cover liability
for punitive damages as such damages are included in the 'sums' which the insured is
legally obligated to pay as damages because of bodily injury within the meaning of
the policy. ICarrowav v. Johnson. 245 S.C. 200, 205, 139 S.E.2d 908, 910 (1965)]
Here, as in Carroway, the policy does not limit recovery to actual damages. Instead,
the policy uses broader language which, under the rules of construction and
interpretation of insurance policies, must be read as encompassing punitive damages.
The Fund is obligated, under the language of its policy, to provide coverage for any
punitive damages awarded against Prince.

304 S.C. at 249, 403 S.E.2d at 648. See also, Stale Farm Mut. Anio. Ins. Co. v. Hamilton, 326 F.

Supp. 931, 935-36 (D.S.C. 1971) (affirming thai coverage of punitive damages is, based on State
statutes and Carroway v. Johnson, 245 S.C. 200, 139 S.E.2d 908 (1965), consistent with the public
policy of South Carolina. Quotes Appleman Insurance Law and Practice to effect that "[liability
policies have been held to cover punitive, as well as compensatory, damages").

In the policy here, as in Prince, the phrase, "those sums the insured becomes legally obligated
to pay as damages," is sufficiently^broad to encompass punitive damages. If there is one dollar
($1.00) in covered actual damages- then all the punitive damages should also be covered. Even
excluding the primary loss-of-usc damages, there was obviously more than one dollar in actual
damages, including, inter alia, damage to the fence, Transcript, Vol. I, p. 96; $300 for "cutting sign
loose on 1-77," Transcript. Vol. I, p. 86; $1835 for the use of a crane to "aid in sign removal," Id at
pp. 87-88; $5590 for 10 hours use of a crane to "take ihe third sign down," Id. at pp. 88-89. There
appears to be no South Carolina case that holds that a general liability policy with such broad
wording fails to provide coverage for punitive damages. Auto-Owners' policy here, under the law of
South Carolina, covers the award of punitive damages against Mr. Eadon.

The majority of other jurisdictions also hold that CGL policies cover punitive damages
unless they contain words that unambiguously exclude them. The treatise. Handbook on Insurance
Coverage Disputes, §I2.02[a] stales the following:

10
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The majority of courts have held that an insurance policy which provides coverage
for "damages" includes coverage for punitive damages unless such coverage is
specifically excluded elsewhere in the policy. See e.g. Ridgeway v. Gulf Life Ins.
Co,, 578 F.2d 1026 (5th Cir. 1978) (Texas law); Hensley v. Erie Ins. Co.. 168 W.
Va. 172, 283 S.E.2d 277 (1981); Dayton Hudson Corp. v. American Mut. Liab.
Ins. Co.. 621 P.2d 1155 (Okla. 1980); Harrell v. Travelers Indemn. Co.. 279 Or.

199, 567 P.2d 1013 (1977); Scott v. Instant Parking. Inc.. 105 III. App. 2d 133,
245 N.E.2d 124 (Is1 Dist. 1969); Lazenbv v. Universal Underwriters Ins. Co.. 214
Tenn. 639, 383 S.W2d 1 (1964).

In reversing a trial court's holding that an award of punitive damages was not covered by
CGL policy, the Washington State Court of Appeals held as follows:

A review of case law from other jurisdictions interpreting virtually identical policy
language shows that the trial court's rationale is the minority rule. Most courts do
not focus on the meaning of "because of; they look instead to the phrase "all sums
that the insured becomes legally obligated to pay as damages" [FN1J and interpret
il as providing coverage for punitive damages. See, e.g., Lazenbv v. Universal
Underwriters Ins. Co.; Price v. Hartford Ace. & Indemn. Co.; Abbie Uriguen Olds.

Buick. Inc. v. United States Fire Ins. Co. ; Northfolk & Western Ry. Co. v.

Hartford Ace. & Indemn, Co.; Harrell v. Travelers Indemnity Co.; State v. Glens

Falls Ins. Co.; Hensley v. Erie Ins. Co.; Skyline Harvestore Systems, Inc. v.

Centennial Ins. Co.; Providence Wash. Ins. Co. v. Valdez; Brown v. Maxey; South

Carolina State Budget & Control Board v. Prince; But see Heartland Stores, Inc. v.

Royal Ins. Co.

FN1. Hartford's clause uses the words "those sums" instead of "all sums", an insignificant
distinction in this context.

The majority rule emphasizes the absence of a specific exclusion for punitive damages
and the absence of any other distinction in the policy between compensatory and
punitive damages.

Fluke Corp. v. Hartford Ace. & Indemn. Co.. 7 P.3d 825, 828-29 (Wash. Ct. App. 2000) (emphasis
added).

In this case, Auto-Owners' policy did not exclude punitive damages and it "could have
explicitly excluded coverage for punitive damages had they intended such an outcome." Mathias, J.
et al., Insurance Coverage Disputes §9-20.9[c] citing, inter alia, South Carolina Stale Budget &
Control Board v. Prince. 304 S.C. 241, 249, 403 S.E.2d 643, 648 (1991). Given Auto-Owners'
failure lo exclude coverage for punitive damages, and that the policy expiessly provides coverage for
damages "that the insured becomes legally obligated to pay," there should be coverage under the
policy for the $3.5 million awarded for punitive damages.

11

ROA-Page 0741



Defendant Marion Eadon d/b/a C&B Fabrication's
PositionRegarding Exclusions in the Policy
02-CP-46-2369

CONCLUSION

The Auto-Owners' policy should be held to provide coverage for actual damages and punitive
damages up to the policy limits.

Respectfully submitted,

iWEENY, WINGATB^f BARROW, P.A.

Columbia, South Carolina

July ll- . 2006
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William O. SAve^nyJlI
William R. CallimmTTrT
1515 Lady Street
Post Office Box 12129

Columbia, South Carolina 29211

(803)256-2233

Attorneys for Marion L. Eadon
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CERTIFICATE OF SERVICE

I, the undersigned secretary of the law offices of Sweeny, Wingate &Barrow, P.A., attorneys
for Marion L. Eadon, do hereby certify that Ihave served acopy ofthe foregoing *Blank Pleading in
connection with the above-referenced case by mailing acopy of the same by United States Mail,
postage prepaid, to the following address(es):

Alfred Johnston Cox

Ellis, Lawhome & Sims, P.A.
1501 Main Street, 5th Floor
Post Office Box 2285

Columbia, South Carolina 29202

Creighton B. Coleman
McCutcheon, Blanton, Rhodes & Johnson
Post Office Drawer 11209

Columbia, South Carolina 29211

Hoover C. Blanton

McCutchen, Blanton, Johnson & Bamette, LLP
Post Office Box 11209
1414 Lady Street
Columbia, South Carolina 29211-1209

Columbia, Soulh Carolina

•July _/_2L. 2006
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STATE OF SOUTH CAROLINA';.::;. )':fN:JHE COURT OF COMMON PLEAS
- )

COUNTY OF YORK -'= ' -U. 11» AM) Sdl^lL ACTION NO.: 02-CP-46-2369

Auto-Owners Insurance Com^ny;;ry;.-rj~'*

Plaintiff, )

)
v- )

) PLAINTIFF'S TRIAL BRIEF
Samuel W. Rhodes, Piedmont ) ON ISSUE OF DAMAGES
Promotions, Inc. Marion L. Eadon d/b/a )
C&B Fabrication, C&B Fabrications, Inc.)
And Low Country Signs, Inc., )

)
Defendants. )

)
: )

Plaintiff Auto-Owners Insurance Company ("Auto-Owners") submits this

pretrial brief on the issues relating to whether the damages recovered by

Defendants Samuel W. Rhodes ("Rhodes") and Piedmont Promotions, Inc.

("Piedmont") in the certain state court civil action against Marion L. Eadon d/b/a

C&B Fabrication ("Eadon") are an insurable loss.

Auto-Owners issued a Commercial General Liability Policy to C&B

Fabrications, Inc. and Low Country Signs, Inc. ("C&B") for the policy period

beginning September 17, 2000 through,September 17, 2001. Piedmont, owned

by Rhodes, contracted with Eadon to fabricate, deliver and install three outdoor

advertising billboard signs on property that Rhodes owned along Interstate 77 in

Fairfield County. The signs were installed, completed and put to their intended

use by Piedmont in February 2000. In December 2000, Piedmont reported that

one of the signs was leaning towards the interstate. On or about January 20,

2001, one of the signs fell across the interstate.
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Rhodes and Piedmont instituted an action against Marion L. Eadon d/b/a

C&B Fabrication in the Fairfield County Court of Common Pleas, entitled, Samuel

W. Rhodes, Jr. and Piedmont Promotions. Inc v. Marion L. Eadon d/b/a C&B

Fabrication, civil action number 01-CP-20-334. The Amended Complaint alleges

that the signs fabricated by Marion L. Eadon d/b/a C&B Fabrication were defective

and unsuitable for their intended use.

The case was tried before a jury starting August 30. 2004. Piedmont and

Rhodes sought the following damages at trial: $51,820.00 for the cost of each

sign (total 3 @$155,467.00); $300.00 for cutting the fallen sign loose from its

base; $100.00 for bush hogging the area around the signs; and $1,835.00 and

$5,590.00 for taking down and removing one of the signs that did not fall. (Trial

Transcript Vol. I, p. 53, 86-88). They claimed $1,500.00 for cleaning up the fallen

sign and repairing a fence. (Trial Transcript Vol. I, p. 96). Rhodes and Piedmont •

also sought past and future rental income for the signs of up to $12 million (Trial

Transcript Vol. II, p. 116, 117, 255-263) and diminution of the value of the land

upon which the signs were erected of $1.8 million (Trial Transcript Sept 1, 2004,

p. 29).

The causes of action for negligence and breach of contract were

submitted to the jury. The jury reached a verdict on September 2, 2004 and

found Eadon liable to Rhodes and Piedmont. The jury returned a verdict in the

amount of $3,000,000.00 actual damages and $3,500,000.00 punitive damages

on the negligence cause of action.
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I. There was not an occurrence of property damage that was not
otherwise excluded by the policy.

The essential facts have been determined by the jury in the Rhodes case.

Accordingly, the Court may now apply the language of the policy to those facts to

determine whether the damages awarded are an insured loss. The analysis

herein is threefold. 1) Is there "property damage"?; 2) Is there an "occurrence" of

property damage?; and/or 3) Does an exclusion exclude coverage for an

occurrence of a propertydamage? 1

a. Property Damage

First, the term "property damage" is defined bythe Policy as follows:

'Property damage'means:

a) Physical injury to tangible property, including all resulting
loss of use of that property. All such loss of use shall be
deemed to occur at the time of the physical injury that caused
it; or

b) Loss of use of tangible property that is not physically
injured. All such loss of use shall be deemed to occur at the
time of the 'occurrence' that caused it

The fallen sign is arguably physically'injured tangible property in that it

was twisted and mangled from the fall. There was no physical injury to the

remaining two (2) signs. The South Carolina Department of Transportation

("SCDOT") simply ordered Rhodes to take the signs down due to the "unsafe

The Policy stales that Auto-Owners "will pay those sums that Ihe insured becomes legally
obligated topay as damages because of. . . "property damage' towhich, this insurance applies."
See, 1(a). The Policy also stales that "this insurance applies to . . . 'property damage" only it. (1)
... the 'property damage' is caused by an 'occurrence' lhat takes place in the coverage
territory'; and (2). . . 'property damage' occurs during Ihe policy period." See 1(b).
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conditions of the signs" based on its investigation after the first sign fell to the

ground. (Trial Transcript Pg. 102 L18-19).

The order to remove the signs would not constitute "physical injury to

tangible property." Braswell v. Faircloth, 300 S.C. 338, 344, 387 S.E.2d 707, 710

(Ct. App. 1989). In Braswell, the Court of Appeals found that a chemical spill that

contaminated some land constituted an occurrence of property damage because

the contamination physically injured the land. Id. The Plaintiff also sought

damages for the costs to remove containers of stored waste (that had not

spilled), which Plaintiff was required to remove pursuant to an order of the South

Carolina Department of Health and Environmental Control. Id. at 341, 387

S.E.2d at 708. The Court of Appeals found that the laterclaim for damages was

preventative in nature or had not yet caused contamination or physical injury and

held the cost of removal of the stored waste was not a covered claim, jd. at 345,

387 S.E.2d at 711. The same can be said for the signs that did not fall.

The damages claimed regarding the fallen sign are the cost of the sign,

costs to cut the fallen sign loose from its base, bush hog the area around the

sign, clean up the fallen sign and repair a fence. In addition, one-third of the

future rental income of the signs may be attributable to the fallen sign. The

damages associated with the two signs that did not fall include the cost of the

sign, costs to take down and remove the signs pursuant to the order of the

SCDOT, and two-thirds of the future rental income of the signs. Although some

of the damages claimed may meet the definition of "property damage" contained
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in the policy, these damages are not recoverable if they were not the result of an

"occurrence" orthey are excluded under theterms of the policy.

b. Occurrence

Second, one must determine whether there is an "occurrence" of property

damage. The Policydefines the word "occurrence" as follows:

'Occurrence' means an accident, including continuous
or repeated exposure to substantially the same general
harmful conditions.

In L-J, Inc. v. Bituminous Fire and Marine Ins. Co.. 366 S.C 117, 1?1 R?1

S.E.2d 33, 36 (2005), the South Carolina Supreme Court addressed the CGL

policy for a construction defect claim and analyzed.the breadth of the word

"occurrence." In L-J, Inc., the insured was a general contractor who constructed

the roads for a residential subdivision. . \± at 119, 621 S.E.2d at 34. The

owner/developer of the subdivision brought a claim against the insured alleging

the roads had deteriorated and failed because of the insured's faulty work. Id.

The issue was whether the failed roads were an occurrence of property damage.

ldlat121,621S.E.2dat35.

The South Carolina Supreme Court held there was no occurrence of

property damage. Id, at. 123, 621 S.E.2dat36. TheSupreme Court held that the

only accident or occurrence of properly damage (cracked and settled roads) was

the faulty workmanship of the insured. Id. The Supreme Court was persuaded

that the "the only 'occurrences' were various negligent acts by Contractor during

road design, preparation, . and construction, which led to the premature

deterioration of the roads." Id. The Supreme Court listed the negligent acts that
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are similar (basically replace the word "road" with the word "sign") to the

allegations made by Piedmont and Rhodes in their complaint. 1) negligent design

of the signs; 2) negligent fabrication; 3) negligent erection; 4) negligent inspection

of the signs; or 5) negligent repair of the signs. Ig\

The Supreme Court found that the "negligent acts constitute faulty

workmanship, which damaged the roadway system only." ]d. These facts did

not constitute an occurrence under a CGL policy, [d. The same applies herein.

As to the fallen sign, the only damages possibly awarded are to or relate to the

sign itself - namely the cost of the sign, costs to remove the sign and clean up

the debris, the costs of the signs and the associated economic losses for the

. signs.

As stated by the Supreme Court, "[tjhis type of insurance 'is not intended

to insure business risks, i.e., risks that are the normal, frequent, or predictable

consequences of doing business, and which business management can and

should control or manage.'" Century Indem. Co. v. Golden Hills Builders, Inc,

348 S.C. 559, 565, 561 S.E.2d 355, 358 (2002). The Supreme Court in L-J, Inc.

recognized, "this Court has held that a CGL policy is not intended to cover

economic loss resulting from faulty workmanship." 366 S.C. at 121, 621 S.E.2d

at 35 (citing Century, 348 S.C. at 563-64, 561 S.E.2d at 357). The Court also

recognized that "our court of appeals has held that any liability that is incurred

because offaulty workmanship is part of the insured's contractual liability, not an

insurable event under a CGL policy." Id. at 122, 621 S.E.2d at 35 (citing Isle of
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Palms Pest Control Co. v. Monticello Ins. Co.. 319 S.C, 12, 16, 459 S.E.2d 318,

320 (Ct. App. 1984)).

The CGL policy does not cover what is a commercial, contractual matter

between Eadon and Rhodes; or what are the predictable economic losses

suffered by Rhodes because of Eadon's faulty work. The damages awarded are

the predictable, foreseeable result of the faulty work - the cost to clean up and

revenue for the signs. The sign did not fall and fortuitously physically injure a

third, unrelated person or his/her property, e.g., a passing motorist.

The substance of the matter is not changed because Rhodes can state a

cause of action in tort under South Carolina taw. This is the point effectively

made in Engineered Prod.. Inc. v. Aetna Cas. &Sur. Co., 295 S.C. 375, 379, 368

S.E.2d 674, 676 (Ct. App. 1988)("Because the replacement of the rack system

lost in the storm 'was made . . . necessary by reason of faulty workmanship

thereon by or on behalf of [Engineered Products]' ... we therefore hold that

Aetna had no duty to defend Engineered Products in the action . . . irrespective

ofwhether the action alleged a claim for a breach ofcontract or for tort."). Even if

one interjects tort theories into construction law, the matter between Rhodes and

Eadon is still a commercial, construction dispute. Moreover, South Carolina

appellate courts have repeatedly stated that the economic losses foreseeably

flowing from a contractor's work are a part of the business risk borne by a

contractor and not an insurable loss under a CGL policy.

In an accompanying footnote, the Supreme Court in L-J, Inc. stated, "[fjhe

CGL policy may, however, provide coverage in cases where faulty workmanship
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causes a third party bodily injury or [property] damage to other property, not in

cases where faulty workmanship damages the work product alone." 366 S.C. at

123 n.4, 621 S.E.2d at 36 n.4. This line of reasoning is taken in part from an

eariier decision of the South Carolina Court of Appeals, which stated the

following:

[T]he accidental injury to property or persons substantially
caused by his unworkmanlike performance exposes the contractor
to almost limitless liabilities. While it may be true that the same

. neglectful craftsmanship can be the cause of both a business
expense of repair and a loss represented by damage to persons
and property, the two consequences are vastly different in relation
to sharing the cost of such risks as a matter of insurance
underwriting. In this regard Dean Henderson has remarked: The
risk intended to be insured is the possibility that the goods,
products or work of the insured, once relinquished or completed,
will cause bodily injury or damage to property other than to the
product or completed work itself, and for which the insured may be
found liable. The insured, as a source of goods or services, may be
liable as a matter of contract law to make good on products or work
which is defective or otherwise unsuitable because it is lacking in
some capacity. This may even extend toanobligation tocompletely
replace or rebuild the deficient product or work. This liability,
however, is not what the coverages in question are designed
to protect against. The coverage is for tort liability for physical
damages to others and not for contractual liability of the
insured for economic loss because the product or completed
work is not that for which the damaged person bargained.

CD. Walters Const. Co., Inc. v. Fireman's Ins. Co. of Newark, 281 S.C.
593, 596-97, 316 S.E.2d 709, 711-12 (Ct. App. 1984)(citing Henderson,
Insurance Protection for Products Liability and Completed Operations-
What Every Lawyer Should Know, 50 Neb. L.Rev. 415, 441 (1971))
(emphasis added).

Like in CD. Walters and other decisions around the country, the Supreme

Court in L-J. Inc. looked to the purpose of a CGL policy to determine whetherthe

purported accident (negligent construction) constituted an occurrence. 366 S.C.
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at 121, 621 S.E.2d at 36. In the field of construction, a CGL insurance policy is

plainly different from a performance bond, which does "insure" workmanship:

[T]he insurance policy will not stand to cover liability for the
Contractor's contract liability for a claim that was for money
damages to compensate for the defective work.

A performance bond guarantees that the work will be performed
according to the specifications of the contract by providing a surety
to stand in the place of the contractor should the contractor be
unable to perform as required under the contract.

]g\ at 122, 621 S.E.2d at 36-37.

Rhodes in effect argues that damage to his land is "other property" that

has been physically injured by Eadon. First, Rhodes argues that.the land was

physically injured because it lost its value. He argues the land lost its value

because it is no longer income producing and "that fact significantly reduced its

value." In short, Rhodes claimed Eadon diminished the value of Rhodes' land.

First, Rhodes' land is not physically injured within the meaning of the term

"property damage" in a CGL insurance policy. See Auto-Owners Ins. Co. v. Carl

Brazell Builders. Inc.. 356 S.C. 156, 163. 588 S.E.2d 112, 115 (2003); BraswelJ,

300 S.C. at 344, 387 S.E.2d 710 (holding chemical contamination is physical

injury). In Brazell Builders, the South Carolina Supreme Court held that

diminution in value of real estate is not a physical injury that constitutes "property

damage" so diminution in value therefore is not an insured loss under a CGL

policy. Id. Here, Rhodes seeks coverage, for damages that are losses claimed

for clean up of "your work" and economic losses.
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The land is not "other property"separate from the signs themselves. First,

as will be discussed herein, Exclusion L does not draw the distinction between

real property and your work. Second, as he has done in pleadings, Rhodes

cannot on the one hand argue that the signs and land are two (2) separate

property interests; and on the other hand, that the signs are fixtures. Third, the

Supreme Court in L-J, Inc. does not distinguish the land from the road; nor does

the Court of Appeals in CD. Walters distinguish land from the trees. Fourth, this

matter does not concern a fortuitous accident harming a third, unrelated parties'

person or property.

c„ Exclusions

Even if one concludes that there was an "occurrence" of "property

damage", the damages are excluded by the policy.2 The exclusions discussed

herein exclude damages arising from the normal "business risks" of an insured

contractor. Taken together with the rest of the policy discussed here, the

business risks exclusions ensure a CGL policy is not a surety or performance

bond.

Exclusion (k) may be applicable to the damages. Exclusion (k) states the

insurance does not apply to "'property damage' to 'your product' arising out of it

2 "Exclusions in an insurance policy are to be read independently of each other; they are not to
be read cumulatively . . . Tf any one exclusion applies there should be no coverage, regardless ot
inferences that mighl be argued on the basis of exceptions or qualifications contained in other
exclusions. There is no instance in which exclusion can properly be regarded as inconsistent
with anolher exclusion, since they bear no relationship with one another.'" Engineered Prod..
Inc., 295 S.C. at 378, 368 S.E.2d al 676.
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or any part of it."3 Exclusion L is applicable to all the damages: Exclusion L

states the insurance does not apply to the following:

L. 'Property damage' to 'your work" arising out
of. it or any part of it and including in the
'products-completed operations hazard'.

This exclusion does not apply if the damaged ,
work or the work out of which the damage
arises was performed on your behalf by a
subcontractor:

a. The Policy defines "your work" as: Work or
operations performed by you or on your
behalf; and

b. Materials, parts or equipment furnished in
connection with such work or operations;

'Your work'includes:

a. Warranties or representations made at any
time with respect to the fitness, quality,
durability, performance or use of 'your
work'; and

b. The providing of or failure to provide
warnings or instructions.

The definition of "your work" includes both the labor and materials.

Therefore, the definition encompasses Eadon's negligent labor and the signs

themselves.4 In addition, the definition includes "any part of it" which then

includes the land. Further, unlike Exclusion K, Exclusion L does not exclude

"real property" from the definition of "your work". "Your work"- your labor and

3 The definition of "your product" includes, "any goods or products, other than real property.
manufactured, sold, handled, distributed or disposed of by: you ..." In addition, "your product"
includes "warranties or representations made at any lime with respect to the fitness, quality,
durability, performance or use of'your product."'
" The Defendants.concede that the contract price of the signs is excluded under ihe terms ot Ihe
policy.

II
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materials- logically become a fixture to real estate in the improvement to real

estate or construction thereon.

This exclusion too is the essence of the business or economic loss

principle. The definition of "property damage" includes "loss of use"; therefore,

"loss of use" related to "your work" (or the signs) is excluded by Exclusion L.

This means that the damages claimed for loss of future rental income due to the

loss of use of the signs or the property upon which the signs are a fixture, if

claimed, is not a covered loss.

Further, the second phrase of the first sentence in Exclusion L reads "and

including in the products-completed operations hazard." The Policy defines

"products-completed operations hazard" as follows:

11. a. "Products-completed operations hazard" includes all
'bodily injury' and property damage' occurring away from
premises you own or rent and arising out of "your product"
or "your work" except:

The operative language in the definition above is in bold print. The

definition states that the hazard includes, "all 'property damage' . . . arising out of

'your work'." In other words, Exclusion L incorporates the definition of the

hazard and damages to "your work" and those damages "arising out of your

work" are excluded. Whether the damages are the clean-up costs or the future

rental income, such damages are excluded from coverage.

In addition to L, Exclusion N excludes the damages. Like Exclusion L,

Exclusion N ensures that a CGL does not cover business or economic losses.

Exclusion N reads as follows:

12
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Damages claimed for any loss, cost or expense incurred by you
or other for the loss of use, withdrawal, recall, inspection, repair,
replacement, adjustment, removal or disposal of: (1) your product;
(2) your work; or (3) impaired property; if such product work or
property is withdrawn from the market or from use by any
person or organization because of a known or suspected
defect, deficiency, inadequacy or dangerous condition in it.

The operative words are in bold print and together read as follows. The

Policy excludes 1) damages 2) for any loss 3) incurred by other 4) for the loss of

use 5) removal 6) or disposal 7) of your work 8) if.such work 9) is withdrawn 10)

from use 11) by any organization 12) because of a 13) known or suspected 14)

defect, deficiency, inadequacy or dangerous condition 15) in it.

Applying the exclusion to the facts, the sentence reads, the Policy

excludes damages for any loss incurred by Rhodes for the loss of use, removal

or disposal of the signs if such signs are withdrawn from use by the SCDOT

because of a known or suspected "unsafe" condition in the signs.

The SCDOT required Rhodes to withdraw all three (3) signs from use

because one fell, and the SCDOT determined the other two (2) signs "were

basically unsafe also." (Transcript, 9/1/04, p. 102 L 18-19). Rhodes was

precluded by the SCDOT from replacing the fallen sign. Based on Exclusion N,

the removal and disposal costs (damages) and "loss of use" (damages) for the

signs withdrawn from use by the SCDOT are not insured damages.

Eadon argues the SCDOT required Rhodes to remove the two (2)

remaining signs because the signs were a non-conforming use, not because they

were poorly built. This statement is untrue. Keith Melvin of the SCDOT testified

at trial that the department required the removal of the. two (2) remaining signs
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because "we determined that those signs were basically unsafe also."

(Transcript, -9/01/04, p. 102 L18-19)

Keith Melvin testified as follows about the unsafe conditions:

Melvin: The southern most sign fell on the right of way,
across the first lane and median lane. The sign was
determined to be unsafe and basically a destroyed sign. So we
cancelled that permit. After reviewing the two remaining signs,
we determined that those signs were basically unsafe also. So
we contacted Mr. Rhodes—actually, I told him by telephone
first, and I followed up with a letter indicating that we would be
canceling the permits as being unsafe.

(Transcript, 9/1/04, p. 102 L-13-22)

Keith Melvin also testified that Rhodes could have kept the two (2) signs in

place if non-conformance were the only issue:

Coleman: Okay. And under the non-conforming use that
you had designated, even if the sign still remained standing if
they were non-conforming, they would still be there; is that
correct? They would still be able to rent advertising space; is
that correct?

Melvin: That's correct.

(Transcript, 9/1/04, p. 112 L 15-20).

II. Even if the court finds that some of the damages are covered
under Auto-Owners' policy, Eadon has the burden of proving that the
verdict represents damages coyered by Auto-Owners' policy as opposed to
non-covered damages.

It is Auto-Owners' position that none of the damages awarded by the jury

in the Rhodes case are covered by the policy issued to C&B Fabrications, Inc.

and Low Country Signs, Inc. ("Policy"). However, even if the Court finds that

Eadon was an insured under the Policy and that some (but not all) of the

damages introduced at trial are covered by the Policy, Eadon has the burden of

14
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proving that the verdict represents covered damages as opposed to non-covered

damages. If he is unable to do so, Auto-Owners must prevail in this action.

The majority rule in the United States is that where a judgment includes

elements for which an insurer is liable and also elements beyond the coverage of

the policy, the burden of apportioning these damages is on the party seeking to

recover from the insurer. Clark v. Globe Indemnity Co.. 268 N.Y.S. 509 (NY

1933); Morris v. Western States Mut. Auto. Ins. Co.. 268 F.2d 790 (7th Cir.

1959). Assuming that Auto-Owners has met its burden ofshowing that evidence

of excluded damages was presented to the jury, the Defendants have the burden

of proving thafthe damages awarded against Eadon constitute damages covered

by the policy, as opposed to damages excluded by the policy. The majority rule

comports with South Carolina law which holds that that the person seeking to

recover insurance benefits has the burden of proving that a claim is covered by

the terms of the policy. Sunex Intern., Inc. v. Travelers Indem. Co. of III.. 185

F.Supp.2d 614, 617 (D.S.C 2001).

In Clark, the Plaintiff received a verdict against a person insured under the

Defendant's policy. During the trial, the Plaintiff submitted evidence ofdamages

covered under the policy (bodily injury) and damages that Were not covered

under the policy (loss of services of wife). The jury returned a general verdict.

The insurance company resisted payment upon the ground that the plaintiff had

not shown how much the jury awarded to him for bodily injuries as opposed to

loss of services.
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Because of the general verdict, it was impossible to determine what, if

anything, the jury awarded for bodily injury. However, the Court determined that

the plaintiff had the burden ofproving theamount of damages awarded for bodily

injury, stating, "the plaintiff is required to show that he has recovered a judgment

for bodily injuries. Having failed to show the amount ofbodily injuries recovered,

one of the essential facts is lacking upon which to base a judgment herein." Id-

at 511. "When plaintiffs right to recover rests only upon possibility, conjecture,

and speculation, then he has failed to establish his cause of action." id. at 512.

Similarly, in Morris v. Western States Mut. Auto. Ins. Co., 268 F.2d 790

(7th Cir. 1959), the court stated, "Where the judgment includes elements for

which the insurer is liable and elements outside the range of coverage,
t

apportionment of damages to the respective causes of action is a burden on the

party seeking to recover from the insurer." In Morris, the insurance company

issued a policy to its insured with liability limits of $15,000 per person and

$30,000 per accident and property damage limits of $5,000. Despite the

insurance company's request for a special verdict allocating the damages

between property damage and wrongful death, the jury returned a general verdict

in the amount of. $70,000. The court held that the insurance company only owed

a single limit of $15,000, stating,

Plaintiff has not proven and cannot prove that the general verdict
and judgment for a total sum of $70,000, awarded solely to Mrs.
Day, was in fact based on three different claims so as to entitle her
to the maximum amount due under the insurance policy. The entire
judgment may have been based on any one of several counts in
Mrs. Day's complaint in which she sought damages of $100,000.
There is no showing as to what amount, ifany, was awarded for the
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wrongful death of Mr. Day; what amount, if any, for the personal
injuries of Mr. or Mrs. Day; or what amount, if any, for the property
damage.

Id. at 792.

In Yancey v. Utilities Ins. Co., 137 S.W.2d 318 (1939), the plaintiff argued

that the insurance company should be estopped from disclaiming coverage for

the general verdict because it controlled the defense of the previous trial. The

Yancey court disagreed, noting that the insurance company had informed the

insured before the trial that certain damages were not covered under the policy

and the insurance company requested that the jury allocate damages. The

Yancey court also found it significant that the insured, through his personal

attorney, opposed the request for a special verdict. The court stated,

In this view of the case, we are of the opinion that the complainant
having failed to show by proof the amount of the judgment in favor
of William A. Bowden that would be within the coverage as to him,
there can be no recovery in the present suit against the defendant,
Utilities Insurance Company. Any recovery would necessarily have
to be the result of conjecture, speculation, or guess, and this is
certainly not permissible under the settled rule against speculative
judgments.

Id. at 326-327.

The same conclusion was reached by the court in Universal Underwriters

Insurance Corp v. Reynolds, 129 So.2d 689 (FL App. 1961) and stated.

The decision of Clark v. Globe Indemnity Co., supra, is illustrative
of the majority rule in the United States, that where a judgment
includes elements for which an insurer is liable and. also elements
beyond the coverage of the policy, the burden of apportioning these
damages is on the party seeking to recover from the insurer. That
it is impossible for the plaintiff to do so in the case at bar does not
change the basic predicament in which he finds himself.

Id. at 691 (internal citations omitted).

17
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Just as in Yancey, Auto-Owners informed Eadon that certain damages

were not covered under the terms of the policy and requested that special

interrogatories be submitted to the jury to clarify what damages the jury was

awarding to Piedmont and Rhodes (Order Denying Motion to Intervene (7/30/03);

Request for Special Interrogatories (6/9/04);Trial Transcript IV, p. 335-336, 381).

Auto-Owners' request was opposed.by Eadon's personal attorney (as well as

Piedmont and Rhodes) and the special interrogatories were not submitted to the

jury. (Sweeney letter dated September 9, 2004, p. 3). It stands to reason that

the insured should have the burden of allocating damages between covered and

non-covered claims, especially when the insured had the opportunity to have the

issue determined by the jury in the Rhodes case, but failed to do so. Further, to

the extent the Court finds that Defendants meet such burden, the Court should

apportion or allocate punitive damages.relative to the percentage of any covered

damages.

The majority rule, which includes Clark, Yancey and Reynolds, should be

applied to the facts of this case and the Court should find that it is the insured's

burden to allocate tfje damages awarded for covered and non-covered claims.

However, because Eadon opposed the special interrogatories, it may be

impossible for him to do so. If so, Auto-Owners must prevail, because Eadon

fails to prove that the jury's verdicf represents a covered loss under the terms of

the insurance policy. .

18
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Conclusion

Based upon the forgoing discussion, Auto-Owners requests that the Court

enter a verdict in its favor.

ELLIS, LAWHORNF;/& $IMS, P.A.

Columbia, South Carolina

?/i3 ,2006

.. McCants

Office Box 2285

150T Main Street, 5th Floor
Columbia, South Carolina 29202
(803)254-4190
Attorneys for Plaintiffs
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

Samuel W. Rhodes, Jr., Piedmont
Promotions, Inc., Marion L. Eadon, C
& B Fabrications, Inc., and Low
Country Signs, Inc.,

Defendants.

THE COURT OF COMMON PLEAS

FOR THE SIXTEENTH CIRCUIT

Case No.: 02-CP-46-2369

DEFENDANT MARION EADON D/B/A

C&B FABRICATION'S POSITION

REGARDING WHETHER THE

JUDGMENT AS RENDERED IS

COVERED

PREFACE

Per the Court's instruction, the parties are to submit short, summary briefs on three

topics: 1) the effect of exclusions in the policy; 2) the effect of the judgment on the policy,

specifically which damages awarded are covered by the policy; and 3) whether the judgment as

rendered is covered. The Court has ordered that these matters be addressed sequentially. This

brief provides Defendant Eadon's position on the third and final topic.

INTRODUCTION

Defendant Eadon's prior two briefs in this series have set forth - and provided support

for - the positions that: 1) the damages awarded by the jury in Rhodes v. Eadon, based on

Rhodes' negligence cause of action, were covered under Auto-Owner's policy; and 2) that no

exclusions were effective to obviate coverage for the damage to real property, loss of use, or the

costs of repairing the fence, clearing the highway or taking down the two remaining signs.

Given that the jury necessarily held, and South Carolina law supports, that the signs, which had

been put to use were fixtures, and that as such they had become integral parts of the real
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property, the exclusions for " your work" and "your property" are also ineffective. There no

exclusions for the $3.5 million punitive damages award.

The remaining question is whether the Rhodes v. Eadon jury's award against Marion L.

Eadon D/B/a C &B Fabrication is covered under the policy. C & B Fabrication is covered under

the policy. C&B Fabrication has been stipulated by all parties to be a trade name for the

corporations lhat are named insureds under the policy: C&B Fabrication, Inc. and Low Country

Signs, Inc. The essence of the question is whether Marion L. Eadon d/b/a C & Fabrication is an

insured under the terms of Auto-Owners' policy.

Because the named insureds on the policy were corporations, the following provision

from the policy's "Who is an Insured" section is applicable:

Section II - WHO IS AN INSURED

1. If you are designated in the Declarations as:

c. An organization other than a partnership or joint venture, you are
insured. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors. Your
stockholders are also insureds, but only with respect to their liability as
stockholders.

Policy, pp. 6-7 of 14 (emphasis added).

It is unquestioned that Mr. Eadon was both an officer and a director of the corporations,

both known as C & B Fabrication. Mr. Eadon testified, and the documentary evidence confirms,

thai he was Ihe president, and inferably the director, of the corporations. Transcript, Vol. Ill, pp.

126, 140, Defendant's Ex. 17, 18, 19.

There is also testimony that Mr. Rhodes' contract was with C&B Fabrication, of which

Mr. Eadon was the president and Chuck Benenhaley was the manager. That testimony was as

follows:
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Q. I want to show you what's marked as Plaintiffs Exhibit #4 and ask if you can

identify that document.

A. This is the contract with C&B Fabrication for fabricating, delivery and

installation specifications, 10'6" x 36', center mount stack, 15 foot, B, 130 foot bottom

H.A.G.I.

Q. And what was the price?

A. The original price is $51,820 per unil, and for three units that would have been

$155,460.

Q. What was the date of his proposal?

A. The date of this is 7/9/99.

Q. At the top of the page-read the top of the page to the jury.

A. "C& B Fabrication".

Q. Do you see "C & B Fabrication, Inc."?

A. No, sir.

Q Do you see "C & B Fabrication Company"?

A. No, sir.

Q. Do you see "President M. L. Eadon"?

A. I see "M. L. Eadon, President" and "Manager, Chuck Benenhaley".

Transcript, Vol. I, p. 53. Rhodes' contract was, therefore, with the corporation doing business

under its trade name and Mr. Eadon, as president, was taking action on behalf of the corporation

regarding its commitment to Mr. Rhodes. Mr. Eadon also testified that the payment from

Rhodes/Piedmont Promotions was deposited in the corporation account of C & B Fabrication

and that none was deposited in his personal account. His testimony, in pertinent part, was as

follows:

3
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Q. Did PiedmontPromotions pay for these signs?

A. Yes, Ma'am.

Q. And when the signs werepaid for, checks were sent to C & B Fabrication. Where

were those checks deposited?

A. They were deposed in C & B Fabrications, Incorporated, in the National Bank of

South Carolina.

Q. And what branch would that have been?

A. The Manning branch.

Q. Did you deposit - let's start with the first check. Did you deposit that check,

which is Plaintiffs Exhibit 5-A, was that check deposed into the account of C & B

Fabrication?

A. Yes, Ma'am.

Q. And then check number - or Plaintiffs Exhibit No. 5-B from February 8, 2000,

was that check also deposited into the checkingaccountor C & B Fabrication?

A. Yes, Ma'am.

Transcript, Vol. Ill, pp. 132-33.

Q. Mr. Eadon, did you everdeposit anyof thePiedmont Promotions money toany of

your personal accounts?

A. No, Ma'am.

Id., p. 134. There is no evidence to the contrary.

Mr. Rhodes testified that he telephoned, faxed and wrote Mr. Eadon several times, but the

leaning sign never was fixed. Transcript, Vol. I, pp. 70-76. Mr. Eadon's trial testimony

confirmed the extensive communication from Mr. Rhodes, saying "Sam would call 10 times a

day. I wouldn't answer it half the time." Transcript, Vol. Ill, pp. 160. From that statement,

4
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along with Mr. Eadon's statement lhat he considered Rhodes a "pain in the butt". Id. at p. 167,

the jury could certainly have decided that Mr. Eadon. acting for the corporation, C&B

Fabrication, in following up on the corporation's contract, and thereby breached a duty to Mr.

Rhodes. Mr. Eadon also testified that in response to the phone calls he sent Tracy Benenhaley

and Chuck Benenhaley, several times, out to ihe sign location. Id. at p. 162. He told Chuck

Benenhaley to "fix it." Id. This action would also have been to fulfill the corporation's

obligation.

The irial transcript, therefore, provides plenty of evidence from which the jury could

determine that Mr. Eadon was acting on behalf of C & B Fabrication. The trial court's charge to

the jury without question made if possible for the jury to find Mr. Eadon liable even though he

was doing business for C & B Fabrication, which, from the charge, could be inferred to be

business for the corporation. The relevant charge was as follows:

As a corporation can only act through its officers and agents, any acts of the officers and

agents in furtherance of the corporation's business are considered the acts of the

corporation. For an officer, director or controlling person to incur personal liability,

he must be shown to have committed, participated in, or authorized the commission

of a tortuous act. This concept carries over into the contractual liability as well.

Furthermore, a president of a corporation is not personally liable for torts committed by

the corporation because of that person's official capacity, any more than arc the directors

or shareholders, unless the president personally participates in the tort.

Transcript, Vol. IV, p. 356 (emphasis added).

1 would further charge you that under South Carolina law, a corporation is not required

to do business with the public using its official corporation name. It is well known
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that corporations often [use] trade names that are not their official corporate names. It

is permissible to operate a business using a trade name.

Id., p. 357 (emphasis added).

I charge you that an agent's liability for his own tortuous acts [is] unaffected by the fact

that he acted in a representative capacity.

Transcript, Vol. IV, p. 365

The corporation was not named as a defendant in Rhodes v. Eadon, moreover, so the

jury's verdict provides no evidence or indication that the jury excluded the possibility that the

tort was a tort of the corporation for which Mr. Eadon was also personally liable. It would take

speculation in this case to find that the jury in the tort case held that the torts were solely those of

Mr. Eadon rather than corporate torts for which Mr. Eadon is also personally liable because of

his participation in said torts. Any ambiguity as to this issue, moreover, should be construed in

favor of the insured and strictly againsl the insurer.

Most importantly, the evidence is totally uncontested that Mr. Eadon only did sign

business work on behalf of C & B. There is no evidence at all that any of his actions were

outside the scope of his involvement with C&B, which encompasses C&B Fabrications, Inc;

Low Country Signs, Inc.; and himself. C & B is the only way he did sign business.

II. THE COURT SHOULD HOLD THAT THE POLICY UNAMBIGUOUSLY

PROVIDES THAT MR. EADON IS AN INSURED FOR HIS OWN

NEGLIGENCE.

The key provision of the policy, regarding the issue of whether Mr. Eadon was covered

for the damages assessed against him in Rhodes v. Eadon is "but only with respect to their

duties as your officers or directors." Policy, p. 7 of 14.

Under our law, the phrase, "but only with respect to their duties as officers," is to be

construed narrowly because it is a phrase that is intended to exclude coverage. Our Supreme
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Court has expressed the principle that policy provisions that have the effect ofdenying coverage

are lo be construed narrowly and noted our law's consistency in this regard with the general law.

asexpressed in a respected treatise addressing insurance law. The Court held as follows:

We are ofthe opinion that the foregoing is the correct result under the plain and
clear language ofthe policy which we regard as being free of any ambiguity. But
if there conceivably be any doubt thereabout, the doubt or ambiguity, ofcourse
has to be resolved against the defendant. We quote the following from 13
Appleman Insurance Law and Practice 106,Sec. 7405:

'The courts have frequently stated that provisions limiting liability ofthe
insurer - such as exceptions from coverage, exclusions, restrictions, and
conditions - are particularlydeservingof strict construction so as not to
cut down the coverage which the insured believed he was purchasing.'

Cited as authority for the foregoing are cases from twenty-two states, including
the South Carolina case ofWheeler v. Globe &Rutgers Fire Ins. Co.. (1923), 125
S.C. 320, 118 S.C. 609. Also in 13 Appleman atpage 170, Sec. 7439, we find the
following:

* * *

'The courts have uniformly held that where the clause is one of
inclusion it should be broadly construed for the benefit of the insured
while in exclusion cases the same'clause is given a more restricted
interpretation. Jamestown Mutual Ins. Co. v. Nationwide Mutual Ins.
Ca, 266 N.C. 430, 146 S.E.2d 410. This isnecessary because in both
situations the courts favor an interpretation in favor ofcoverage.'
Buddin v. Nationwide Mutual Ins. Co.. 250 S.C. 332, 157S.E.2d 633.

For the foregoing reasons, thejudgment of the lower court is reversed and the
causeremanded for entry of judgment in favorof the plaintiff in accordance with
the views herein expressed.

Millstead v. Life Ins. Co. of Virpinia 256 S.C. 449, 452-53, 182 S.E.2d 867, 868-69 (1971).

Therefore, in the case at hand, the phrase, "but only.respect to their duties as your

officers...." should be construed in a manner as to provide coverage for the insured, Mr. Eadon.

It should be noted that the phrase does not say "arising out of their dudes as your officers,"

which would entail a greater degree of causal relationship between the insured's duties as an

officer and the damages for which coverage is sought. The phrase, "with respect lo.!.", is broad

enough to include any activity by the insured that has any connection to his duties as an officer

7
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of the named insured, while "arising out of* implies that it is the performance of the insured's

duty as an officer that has led to ihe damage. Our Supreme Court has held, however, if the

phrase "arising oul of is being construed broadly, to provide coverage, it means more lhan

"caused by." When used broadly, "in a clause of inclusion," the phrase "arising out

of...connotes 'incident to,' 'flowing from' or 'having connection with' as well as 'causal relation

to." Town of Duncan v. State Budget and Control Bd., 326 S.C. 6, 13, 482 S.E.2d 768, 772

(1997) quoting McPherson v. Michigan Mut. Ins. Co., 310 S.C. 316, 426 S.E.2d 770 (1993).

If "arising out of is to be construed (his broadly in a clause of inclusion, the even-

broader phrase "with respect to" should be construed to mean "having any connection to or

relationship with" the business of the named insured. In this case, the insurance policy, on the

declarations page, states that the business of the named insured is "Sign Manufacturer." Mr.

Eadon should, therefore, under our law be an insured for any damages resulting from the

manufacture and sale of signs.

Auto-Owners has stated or implied that there is no coverage for Mr. Eadon because the

jury did not find C&B Fabrications, Inc. or Low County Signs, Inc. liable for damages. That

erroneous conclusion is premised on the idea that Mr. Eadon is covered only for vicarious

liability, liability derived from the liability of the corporation itself. That is incorrect. The

policy provides coverage for Mr. Eadon's individual liability for anything lhat has any

connection with the business of the insured. The "who is an insured" provision quoted above

says absolutely nothing that would conclude that there was no coverage for Mr. Eadon

unless the corporation itselfwas liable. Having failed tostate that in the policy, Aulo-Owners

should not be allowed to rely on such a concept.

Courts in other jurisdictions have addressed this issue. The Supreme Court of Missouri

held that the chief operator of a city's water treatment plant was an "executive officer" whose

8
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liability was covered by the commercial general liability policy purchased by the city. Martin v.

United States Fidelity and Guaranty Co.. 996 S.W.2d 506 (Mo.1999). The chief operator had

personally installed a joint pipe flange assembly that exploded, injuring another employee. The

employee obtained an $800,000 judgment against the chief operator, and the liability insurer

declined coverage. Reversing the trial court, the Supreme Court held that Ihe chief operator was

an insured under the policy and that the policy covered his personal liability. The Court held as

follows:

As noted above, executive officers are insureds under the policy only with
respect to their "duties as officers." USF & G argues, and the trial court agreed,
that the conduct complained of in Mr. Martin's petition, the installation of a pipe,
was not managerial or administrative in character and, therefore, not within the
scope of his duties as an officer. While USF & G does not contest that Mr.
Cauthon's actions in installing the pipe were within his job responsibilities as
chief operator, USF & G argues that "duties as officers" include only those
portions of an officer's position that are managerial in character. Mr. Martin
argues that all job responsibilities performed by executive officers are
included in their duties as officers, whether or not the character of the
particular act at issue was managerial. Again, the insurance policy on this
point is ambiguous, at best, and the Court is bound to construe it against the
insurer and in favor of coverage. Melvin Cauthon was an "executive officer" of
Boonville, and because he was performing his duties as such when his allegedly
negligent conduct occurred, he was an insured under the city's commercial
liability insurance policy with USF & G.

Martin, 996 S.W.2d at 509-510 (emphasis added).

The Tenth Circuit of the United States Court of Appeals has also addressed the situation

which prevails here. Marathon Ashland Pipe Line LLC v. Maryland Cas. Co.. 243 F.3d 1232

(10lh Cir. 2001).

In Marathon Ashland, the Court addressed a situation in which a temporary worker

brought an action against Marathon Ashland, which was an additional insured under a

commercial general liability policy issued by Maryland Casualty to Steel Structures, Inc.

("SSI"). Maryland Casualty denied coverage on the ground that: 1) the injury did not "arise out
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of SSI's activities; and 2) it asserted that the named insured, SSI, must be primarily negligent, .

and the additional insured no more than vicariously liable for there to be coverage. The Tenth

Circuit rejected both of Maryland Casualty's positions. Its holdings on these issues were as

follows:

Although we have agreed with the district court thus far, we reject its
holding that Marathon's liability did not "arise out of SSI's activities. Our
review of the undisputed facts convinces us there was a sufficient causal
connection between SSI's operations and Mr. Berg's injuries to trigger the
additional insured endorsement. Under Wyoming law, "arising out of language
as used in insurance contracts carries a "natural consequence" level of
causation.... Applying ihis standard, Marathon's liability must be "the natural
and reasonable incident or consequence of SSI's ongoing operations for
Marathon, "the causal connection being reasonably apparent." Coverage will not
lie, however, if Marathon's liability "was direcdy caused by some independent or
intervening cause wholly disassociated from, independent of or remote from"
SSI's operations for Marathon.... Therein lies the real crux of this dispute: while
Marathon argues that Mr. Berg's injuries arose out of SSI's activity of employing
persons who worked at Marathon's direction and control, Maryland Casualty
contends that Mr. Berg's injuries arose solely out of Marathon's activities,
independent and remote from SSI's operations. Because the "arising out of
language is "plain and unequivocal," this is a question of law for this court to
resolve... We are persuaded that SSI's act of hiring and paying Mr. Berg at
Marathon's request and then sending him out to work under Marathon's sole
direction and control was an ongoing operation out of which Mr. Berg's injuries
were a natural consequence. We therefore disagree wilh the district court's ruling
that Marathon was not an additional insured for purposes of its liability to Mr.
Berg.

243 F.3d at 1239-40 (citations omitted)(emphasis added). Under the standards of Marathon

Ashland, and considering that the current case has the broader "with respect to" wording rather

than the narrower "arising out of," Mr. Eadon would certainly be an insured.

The Court also held that an insured was covered for his own negligence as well as

negligence he incurred through the corporation. It held as follows:

Finally, Maryland Casualty asserts that the named insured must be
primarily negligent, with the additional insured no more than vicariously liable,
for this endorsement provision to apply. Under this theory, Mr. Berg's injuries
did not arise out of SSI's operations because SSI was not negligent. We have
held, however, that an endorsement provision with identical language provides

10
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coverage for an additional insured's liability arising out of its own negligence.
See Mcintosh v. Scotlsdale Ins. Co., 992 F.2d 251 (10,h Cir.1993) (applying
Kansas law). In Mcintosh, we were faced with the same additional insured
endorsement provision at issue here and concluded the language was "ambiguous
as to whose negligence is covered and whose negligence is excluded from
coverage." Id. at 254. We therefore interpreted the policy as providing coverage
for the additional insured's liability arising out of its sole negligence. Id. 'This
appears to be the majority rule. Accord Mid-Continent Cas. Co. v. Swift Energy
Co., 206 F.3d 487, 499 (5th Cir.2000) (rejecting argument that identical policy
language limited endorsement's coverage to additional insured's liability arising
from named insured's negligence); Admiral Ins. Co. v. Trident NGL, Inc., 988
S.W.2d 451 (Tex.Ct.App.IstDist. 1999) (interpreting identical policy language and
holding that coverage provided for additional insured's sole negligence resulting
in injuries to named insured's employee) (citing Mcintosh holding as the majority
rule); Acceptance Ins. Co. v. Syufy Enterprises, 69 Cal.App.4,h 321, 81
Cal.Rptr.2d 557, 561-62 (1999) (identical policy language does not allocate
coverage based on named insured's, fault. We are not persuaded the language
presented here is clearer on that point, and we conclude this policy language does
not limit coverage to the additional insured's vicarious liability.

243 F.3d at 1240. The fact lhat C&B Fabrication or Low Country Signs was not found liable in

the underlying action is, therefore, irrelevant. Mr. Eadon is an insured under the policy, covered

for his own negligence in the manufacture and sale ofadvertising signs.

Under the unambiguous words of the policy, construed consistently with South Carolina

and general law, Mr. Eadon is an insured.

To the extent that the definition of"Who is an Insured," is ambiguous, that ambiguity

must be construed in favor of coverage of the insured and strictly against the insurer. South

Carolina Farm Bureau Mut. Ins. Co. v. Courtney. 349 S.C. 366, 370 n.4, 563 S.E.2d 648, 650 n.4

(2002) ("any ambiguity in an insurance policy must be construed liberally in favor of the

insured"); Coaklev v. Horace Mann Ins. Co.. 363 S.C. 147, 152-53, 609 S.E.2d 537, 540 (Ct.

App. 2005) ("ambiguous or conflicting terms in an insurance policy must be construed liberally

in favor of the insured and strictlyagainst the insurer").

III. THE FACT THAT THE CAPTION IN THE TORT ACTION USED THE
ABBREVIATION "D/B/A" DOES NOT NECESSARILY MEAN THAT MR
EADON WAS OPERATING A SOLE PROPRIETORSHIP.

11
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The Defendant in the underlying tort action was Marion L. Eadon d/b/a/ C&B

Fabrication. The abbreviation "d/b/a" represents the phrase, "doing business as." The phrase

can indicate that aperson is doing business as asole proprietorship, but that is not necessarily the

case. The "doing business as" description is sufficiently general to refer to other forms of

business organizations, including partnerships and corporations. The caption of Jackson v. River

Pines, Inc.. 276 S.C. 29, 274 S.E.2d 912 (1981) includes a defendant, "... The above listed

individuals d/b/a River Pines Company, a partnership." In Tallevast v. Herzog, 225 S.C. 563, 83

S.E.2d 204 (1954), a partnership was "doing business as" Firestone Home and Auto Supplies, a

trade name. The caption of a Fourth Circuit case includes as parties, inter alia, individuals who

are d/b/a a corporation, and apparent partnerships d/b/a a corporation. In re American Honda

Motor Co.. Inc. . Dealerships Relations Litigation, 315 F.3d 417 (4,h Cir. 2003). Among the

parties in American Honda are over 80 "d/b/a" entries, including the following:

"Claudia Close, d/b/a Jim Close House of Honda d/b/a House of Honda, as Executrix of

the Estate of James R. Close, Humphrey Motors, Inc."

"Humphrey Motors, Incorporated a/k/a Jim Close House of Honda, a California

Corporation"

"Breakaway Incorporated d/b/a Breakaway Honda, a South Carolina Corporation"

"Mildred Radar, d/b/a Pioneer Honda, a California resident, individually and on behalfof

all others similarly situated"

"BobJackson & Son,d/b/aHonda SantaAna, a California Corporation"

"C. H. Jurgenson, d/b/a Jurgenson's Honda, a Corporation"

"Henry Khachturian, d/b/a Hank Tarian, a California resident"

12
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The. American Honda caption alone demonstrates the variety of different business

relationships that are encompassed in the general "doing business as" description. It is clearly

not limited to sole proprietorships, despite Auto-Owners' assertions to that effect.

In this case, the parties have, in fact, stipulated that "C &BFabrication" is a trade name

for both of the corporations that are named insureds on Auto-Owners' policy. The caption in

Rhodes v. Eadon. therefore, indicates that Mr. Eadon was doing business as the named insureds.

He was, therefore, necessarily acting for the named insured, as both "doing business as" and

"doing business for" mean that the was doing the business of the legal entity, the corporation. If

he was doing business as a named insured for purposes of the allegations in Mr. Rhodes'

Complaint, Mr. Eadon certainly fits within the policy's definition of an insured. If he is doing

business as the corporation, he is certainly acting "with respect to [his] duties as [the insured

corporation's] officer."

If there is any doubt, moreover, that "doing business as" the named insured would

necessarily entail "acting with respect to" his duties to the named insured, that ambiguity must be

resolved in favor ofthe insured's receiving coverage. South Carolina Farm Bureau Mut. Ins. Co.

v. Courtney, 349 S.C. 366, 370 n.4, 563 S.E.2d 648, 650 n.4 (2002) ("any ambiguity in an

insurance policy must be construed liberally in favor of the insured"); Coakley v. Horace Mann

Ins. Co., 363 S.C. 147, 152-53, 609 S.E.2d 537, 540 (Ct. App. 2005) ("ambiguous orconflicting

terms in an insurance policy must be construed liberally in favor of the insured and strictly

against the insurer").

CONCLUSION

Mr. Eadon was an insured under the terms of Auto-Owners policy in regard to the jury's

award in Rhodes v. Marion L. Eadon d/b/a C&B Fabrication. He was an executive officer of

the corporations that were named insureds under Auto-Owners' policy. Liability was found

13
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against him individually based on his work "with respect to" the business of C&BFabrication,

which is stipulated to be atrade name for the named insureds. He, therefore, fits directly into the

policy's definition of an insured. He is an insured for both his individual negligence as well as

vicarious liability for the corporation's negligence. The fact that the judgment was against

Marion L. Eadon d/b/a C&B Fabrication does not mean that the judgment was against asole

proprietorship, as the d/b/a abbreviation can apply in awide variety of business relationships. In

this case, it has been stipulated by all parties that C & B Fabrication was a trade name for the

named corporations, so Marion Eadon was doing business as, and for, those named insureds.

The Court should find that Auto-Owners' policy covers Marion L. Eadon d/b/a C&B

Fabrication for the damages assessed by the jury in the underlying tort action.

Respectfully submitted,

Columbia, South Carolina
July >/, 2006

SWEENY, WINGATEX& BARROW, P.A

WilliamiO. Sweeny,
William^Calhoun, Jr.
1515LadySlreet-
Post Office Box 12129
Columbia, South Carolina 29211
(803)256-2233
Attorneys for Marion L. Eadon
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CERTIFICATE OF SERVICE

I, the undersigned secretary ofthe law offices of Sweeny, Wingate & Barrow, P.A.,
attorneys for Marion L. Eadon, do hereby certify that I have served a copy of the foregoing
DefendantMarion Eadon D/B/A C&B Fabrication's Position Regarding Whether The Judgment
As Rendered Is Covered in connection with the above-referenced case by mailing a copy of the
sarrie by United Stales Mail, postage prepaid, lo the following address(es):

Alfred Johnston Cox

Ellis, Lawhome & Sims, P.A.
1501 Main Street, 5th Floor

Post Office Box 2285

Columbia, South Carolina 29202

Creighton B. Coleman
McCutcheon, Blanton, Rhodes & Johnson

Post Office Drawer 11209

Columbia, South Carolina 29211

Hoover C. Blanton

McCutcheon Blanton Johnson & Barnelte, LLP

Post Office Drawer 11209

Columbia, S.C. 29211-1209
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STATE OF SOUTH CAROLINA

COUNTY OF YORK

Auto-Owners Insurance Company,

Plaintiff,

Samuel W. Rhodes, Piedmont
Promotions, Inc. Marion L. Eadon d/b/a
C&B Fabrication, C&B Fabrications, Inc.
and Low Country Signs, Inc.,

Defendants.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO. 02-CP-46-2369

PLAINTIFF'S TRIAL BRIEF

REGARDING WHETHER MARION L.

EADON MEETS THE DEFINITION OF

AN INSURED UNDER THE TERMS OF
THE INSURANCE POLICY

I. Burden of Proof

Eadon and Rhodes have the burden of proof in this matter. In a declaratory

judgment action, "[fjhe burden of proof is on the insured to show that a claim falls within

the coverage of an insurance contract. The insurer bears the burden of establishing

exclusions to coverage." Sunex Intern, Inc. v. Travelers Indem. Co. of III.. 185

F.Supp.2d 614, 617 (D.S.C. 2001) (internal citations omitted); Gamble v. Travelers Ins.

Ca, 251 S.C. 98, 160 S.E.2d 523 (1968). The same is true for any person seeking

coverage under an insurance policy. See, Rakestraw v. Allstate Ins. Co.. 238 S.C. 217,

119 S.E.2d 746 (1961). In this matter, it is Eadon and Rhodes' burden to prove that the

verdict awarded against Marion L. Eadon d/b/a C&B Fabrication in the Rhodes case

was, in fact, awardedagainst an insured under the terms of the policy.

II is not Auto-Owner's obligation to prove that Eadon is not an insured, because

the definition of an insured in the policy is not an exclusion. Id. The fact that Auto-

Owners initiated the declaratory judgment action does not alter the burdenofproof. See

Penn America Ins. Co. v. Valade. 28 Fed.Appx. 253 (4th Cir. (N.C.) 2002) (stating that

partyseeking coverage under an insurance policy bears the burden of proving that any

claimed damage falls within the policy's terms and this burden of proof remains
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unchanged when the insurer initiates a declaratory judgment proceeding concerning its

coverage obligations under an insurance policy); American Auto. Inc. Co. v. Mayfield,

287 F.Supp.2d 661, 664 (N.D.Tex. 2003) (To assist in determining whether an insurer

has a duty to defend, the Fifth Circuit has explained the parties' shifting burdens of proof

as follows: The insured bears the initial burden of showing that the claim ... is

potentially within the insurance policy's scope of coverage. If the insurer relies on the

policy's exclusions to deny coverage, the burden shifts back to the insured to show that

an exception to the exclusion" applies.) (citations omitted); Royal Globe Ins. Co. v.

Whitaker, 181 Cal.App.3d 532, 537 (Cal.App. 3 Dist. 1986) ("While the burden is on the

insurer to prove a claim covered falls within an exclusion, the burden is on the insured

initially to prove that an event is a claim within the scope of the basic coverage.")

(internal citations omitted).

81. The verdict was rendered against an individual, Marion L. Eadon

The verdict in the Rhodes case was rendered against Marion L. Eadon d/b/a

C&B Fabrication. As a d/b/a, the trade name "C&B Fabrication" is not a separate legal

entity from Marion L. Eadon. "Doing business under another name does not create an

entity distinct from the person operating the business." Carlson v. Doekson Gross, Inc.,

372 N.W.2d 902, 905 (N.D.1985). "The designation 'd/b/a' means 'doing business as"

but is merely descriptive of the person or corporation who does business under some

other name. Doing business under another name does not create an entity distinct from

the person operating the business. . . The business name is a fiction/and so too is any

implication that the business is a legal entity separate from its owner." Providence

Washington Ins. Co. v. Valley Forge, 42 Cal.App.4th 1194, 1200, 50 Cal.Rptr.2d 192

(Cal.App. 1 Dist. 1996) (internal citations omitted). See ajso, Am.Jur. 2d. Corporations

§2 (2004); Moore v. Moore, 360 S.C. 241, 599 S.E.2d 467 (Ct. App. 2004), Hall v. Auto-

Owners Ins. Co., 658 N.W.2d 711. 720-721 (Neb. 2003), Toulousaine de Distrib. v. Tri-
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State Seed & Grain,, 520 N.W.2d 210 (Neb. 1994); O'Hanlon v. Hartford Ace. & Indem.

Co.. 639 F.2d 1019 (3d Cir. 1981); Duval v. Midwest Auto City, Inc., 425 F.Supp. 1381

(D.Neb. 1977); Pinkerton's v. Superior Court (Schrieber). 57 Cal.Rptr.2d 356 (Cal. 1996);

Providence Wash. Ins. v. Valley Forge, 50 Cal.Rptr.2d 192 (Cal. 1996); Allstate Ins. Co.

v. Willison, 885 P.2d 342 (Colo.App. 1994); Chmielewski v. Aetna Cas! and Sur. Co..

591 A.2d 101, 113 (Conn. 1991)("property owned by an individual in a trade name is

nonetheless owned by him"); Purcell v. Allstate Ins. Co.. 310 S.E.2d 530 (Ga. App.

1983); Samples v. Ga. Mutual Ins. Co.. 138 S.E.2d 463 (Ga. App. 1964) (holding that

fact that plaintiffs .husband purchased automobile in name that he used in doing

business does not contradict fact that he owned automobile as individual); Georgantas v.

Country Mut. Ins. Co.. 570 N.E.2d 870 (III. App. 1991); Trombley v. Allstate Ins. Co., 640

So.2d 815 (La. App. 1994); Bushev v. Northern Assurance. 766 A.2d 598, 603 (Md.

2001)("sole proprietorship form of business provides 'complete identity of the business

entity with the proprietor himself"); Gabrelcik v. National Indemnity Co., 131 N.W.2d 534

(Minn. 1964); Carlson v. Doekson Gross, Inc., 372 N.W.2d 902, 906 (N.D. 1985)(holding

that "when the designation of the named insured is in the form "Individual dba ..." the

individual is the named insured, irrespective of whatever language follows the 'dba' ");

Recalde v. ITT Hartford, 492 S.E.2d 435 (Va. 1997) (holding that individual owner and

proprietorship are single entity in insurance context).

Marion L. Eadon d/b/a C&B Fabrication is a sole proprietorship. "The sole

proprietorship form of doing business encompasses the complete identity of the.

business entity with the proprietor himself or herself; thus, a sole proprietorship has no

legal existence apart from its owner." 18 Am. Jur.2d Corporations § 6 (2004). "A sole

proprietorship is nof a. legal entity itself. Rather, the term refers to a natural person who

directlyowns the business..." Providence. 42 Cal.App.4th at 1199.

In contrast to a sole proprietorship, "a corporation is a legal entity that is

3
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completely separate and distinct from its shareholders..." Booese. Inc. v. State Highway

Comm'r., 250 Va. 226, 230, 462 S.E.2d 345, 348 (1995). Acorporation, by definition, is

not a form of sole proprietorship; the sole proprietorship is a business form in which an

individual, rather than a partnership or corporation, owns the business. 18 Am. Jur.2d

Corporations § 6 (2004); Ladd v. Scudder Kemper Investments, Inc., 741 N.E.2d 47

(Mass. 2001); Booese. Inc. v. State Highway Comm'r, 462 S.E.2d 345, 348 (Va. 1995)

(In contrast to a sole proprietorship, "a corporation is a legal entity that is completely

separate and distinct from its shareholders...."). "[A]n individual obviously cannot 'do

business as" a corporation." Carlson, 372 N.W.2d at 905.

By stipulation of the parties, the entities insured under the policy of insurance are

corporations. The policy was reformed to identify the named insureds as C&B

Fabricators, Inc. and LowCountry Signs &Fabrication, Inc. both d/b/a C&B Fabrication.

The trade name "C&B Fabrication" is a fiction and does not constitute a separate legal

entity from the corporations insured under the policy.

Therefore, despite the reformation the policy, the fact remains that the verdict

was rendered against Marion L. Eadon, an individual, and not the corporations named in

the policy. Marion L. Eadon and the corporations are distinct and separate legal entities.

Therefore, the determination of whether he is entitled to indemnification depends on

whether he meets the definition ofan insured under the terms of the policy. Eadon does

not meet the definition of an insured under the facts as determined by the jury in the

Rhodes case and his own deposition testimony in this case.

IM. Who is an Insured

As previously stated, the named insureds on the policy issued by Auto-Owners

were corporations. The fact that the business entities being insured were corporations

was plainly identified on the Declarations as "corporation." (See Declarations page of

Policy). The Policy states, "[w]e will pay those sums that the insured becomes legally
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obligated to pay as damages because of...'property damage' to which this insurance

applies." See, 1(a). The Policy further states the following:

Section II - WHO IS AN INSURED

1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds, but only with respect
to the conduct of a business of which you are the sole owner.

c. An organization other than a partnership or joint venture, you are an
insured. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors. Your
stockholders are insureds, but only with respect to their liability as
stockholders.

2. Each of the following is also an insured:

a. Your employees, other than your executive officers, but only for acts
within the scope of their employment with you. . .

No person or organization is an insured with respect to the
conduct of any current or past partnership or joint venture that is not
shown as a Named Insured in the Declarations.

(Policy, pp. 6-8).

Marion L. Eadon is not listed on the Declarations as an insured. Only the

corporations C&B Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. are listed

as insureds. In addition, the Declarations page states that the entity being insured is a

corporation. Therefore, to be an insured under the policy. Eadon must gualify under

Section 1.cj - the damages awarded against him must have been as a result of carrying

out his duties as an officer ordirector of C&B Fabricators, Inc. and LowCountry Signs &

Fabrication, Inc. See Harrison v. Ohio Casualty Ins. Co.. Inc.. 199 F.Supp.2d 518 (S.D.

Miss. 2000); Boso v. Erie Ins. Co.. Erie Ins. Exchange. 669 N.E.2d 47 (Ct. App. Oh.

1"5); Carpenter v. Federal Ins. Co.. 637 A.2d 1008 (Pa. 1994); Bowie v. Home Ins.

Ca, 923 F.2d 705 (9th Cir. 1991).

An insurer's duty to indemnify an insured for damages awarded against it at trial

is largely determined by the evidence introduced at the trial and the jury's verdict.
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Likewise, in a subsequent action to determine coverage, all parties are bound by the

evidence introduced at the trial, the legal rulings made by the trial judge, and the findings

of fact made by the jury. The parties may not relitigate the factual findings essential to

the judgment in the tort action. Sims v. Nationwide Mutual Ins. Co., 247 S.C. 82, 145

S.E.2d 523 (1965).

"The insurer, however, is not bound as to issues not necessarily adjudicated in

the prior action and can still present any [coverage] defenses not inconsistent with that

judgment." Farmer v. Allstate Ins. Co., 311 F.Supp.2d 884 (2004). See ajso, Sims v.

Nationwide Mutual Ins. Co., 247 S.C. 82, 87, 145 S.E.2d 523, 525 (1965) ("rTJhe

judgment against the indemnitee does not decide issues as to the existence and extent

of the duty to indemnify, and that in a subsequent action the indemnitor may show that

the circumstances under which he was required to give indemnity do not exist"). An

insurer has the right to litigate coverage issues in a subsequent action, because the

coverage issues, i.e., what damages, if any are actually covered by the insurance policy,

were not litigated in the tort suit. Id. at 87, at 525-526; London v. The Surety Co., 250

S.C. 26, 156 S.E.2d 329 (1967).

The jury in the Rhodes case found that all of the actions regarding the billboard

signs were taken by Marion Eadon individually doing business as C&B Fabrication, not

as an officer, director or shareholder of C&B Fabricators, Inc. or LowCountry Signs &

Fabrication, Inc. Eadon's status as an individual, as opposed to a corporate officer,

cannot be relitigated in this action.

A review of the trial transcript reveals that Marion Eadon was sued individually

d/b/a C&B Fabrication, that the jury found that Marion L. Eadon d/b/a C&B Fabrication

was a separate entity from C&B Fabricators, Inc., and that Marion Eadon was acting

individually and not as an officer, director or employee of any corporation. In fact, the

6
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only way the jury could have found against Marion Eadon is if they determined that he

was not working on behalf of a corporation.

The truth of this statement is learned by examining Judge Dennis' rulings from

the bench and his charge of the law to the jury. Rhodes and Piedmont argued at trial

that Eadon was doing business as an individual under the name of C&B Fabrication,

which was a separate entity from his corporation, C&B Fabricators, Inc. Alternatively,

they argued that Eadon was personally liable even if he was acting on behalf of a

corporation because he negligently misrepresented facts to the plaintiffs, and he was

personally involved in the construction of the signs.

However, Judge Dennis granted Eadon's motion for directed verdict, finding that

there was no evidence of negligent misrepresentation. (Transcript, pp.74-75). In

addition, Judge Dennis rejected Rhodes contention that Eadon was personally involved

with the signs so as to make him liable individually.

Mr. Blanton: Asto the negligence count, your honor, if Mr. Eadon was an
actor in the events, he is liable whether or not he's liable on the contract
or not.

The Court: Based on what theory if he's a corporation? If he was an
agent doing work maybe there was a possibility, reading some of the
cases, a possibility that would connect him individually, but if he's a
corporation, Idon't carewhat he is involved in. It's a corporate liability.

Mr. Blanton: Because the actor in tort - - It doesn't matter whether he's
an agent or not. He or she is still liable for what he or she does. •

The Court: Well. What proof do Ihave that he did anything other than
talk on the phone?

Mr. Blanton: He's the fellow that made the deal and promised to do it
across the board.

The Court: No sir. The deal is not the tort. The lort was building the
sign improperly. That wasn't the deal. There's no evidence that he did
any construction, none, zero.

Mr. Blanton: If C&B Fabrication -
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The Court: Thank you, Sir, I appreciate it. You can argue that one in
Columbia' I'm comfortable with that one; I'm not the least bit concerned
about him having responsibility personally because he didn't do anything
with the construction. ..

In light of the evidence introduced at trial, the issue before the jury was simple.
The question becomes, do you find il was a corporation? It's

really simply charged this way, and I'm prepared to do it if you all agree to
it because I'm charging on the facts, but it comes down to. if you believe
the defendant was acorporation and not the individual, then that s it But
if you believe that the defendant - that this whole transaction was with Mr
Eadon then you've got to find - you've got to determine how much
damages, because then it simply shifts to the element of damages ... .

But clearly, everything starts with, who was that person? Was that
person the corporation or was that person the gentleman sitting at the
table? It's that simple....

(Transcript, Volume IV, Judge Dennis, p. 313, 315).

Judge Dennis correctly ruled that there was no evidence that Eadon personally

participated in the alleged tortuous activities. Therefore, Eadon could not be individually
liable to the plaintiffs if the jury concluded that he was acting as an officer, director or

employee of acorporation. The only possible way that he could be liable to the plaintiffs
individually is if the jury concluded that he was acting individually and not on behalf of
any corporation. Judge Dennis charged the jury to that effect in explaining the verdict

form:

The third choice is. "we find for the Defendant." Now what will you be
saying? One. or two things, and one really incorporates the other
Obviously the plaintiff has to prove the fault, the person who committed
the negligence. If you conclude from the evidence that the party that
committed the negligence in this case was the corporation, in other
words the defendant was not acting individually but was acting
through acorporation and as acorporation, then you must return a
verdict for the defendant.

(Transcript, Volume IV, Judge Dennis, p. 3B1) (emphasis added).
As previously stated, Eadon vigorously contended at trial that he was acting

through and as a corporation in his dealings with the plaintiffs. Accordingly. Auto-
Owners provided Eadon adefense to the action. However, in returning averdict against
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Eadon, it was necessary that the jury reject his contention and find that he was acting

individually, and not on behalf of any corporation. Therefore, the parties should not be

permitted to relitigate this issue.

Even if the Court permits the issue to be relitigated, Eadon does not meet the

definition of an insured in relation to the verdict rendered against him. The Rhodes

complaint alleges that Eadon negligently fabricated, erected, inspected and repaired the

signs. (Rhodes Amended Complaint, p. 13). The complaint does not contain any

allegation of vicarious or supervisory liability.

Eadon has testified that he intended to form a corporation for the purpose of

engaging in the business of building billboard signs and intended for the policy to be

issued to a corporation. He also admitted that he intended the policy to be issued to

C&B Fabricators, Inc. (Eadon deposition, January 17, 2006, p. 12-14, 16-20).

Furthermore, Eadon has testified that he knew nothing about the sign business. His only

duty as an officer ofC&B Fabricators, Inc and LowCountry Signs &Fabrication, Inc. was

to provide money and insurance for the operation of the corporations. (Eadon deposition,

January 17, 2006, p. 16, 32). Chuck Benenhaley, an employee of the corporation, was

in charge of running the business and everything involved with building, erecting,

inspecting and repairing signs. It was not within Eadon's duties as an officer to run the

corporation, do any sign work, determine what materials were needed to perform sign

work, negotiate any contracts or supervise the sign work or any of the employees. In

was not within his duties as an officer of the corporations to design signs, build signs or

repair signs. (Eadon deposition, January 17, 2006, p. 14-16, 32 ;Trial Transcript, Sept 1,

2004 p. 128-129, 130-132). All of those duties were assigned to Benenhaley.

Eadon had no duties as an officer of the corporation that could have subjected

him to personal liability for the negligent acts alleged in the Rhodes case. He was not

sued for, and therefore no verdict was rendered against him for, negligent performance
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of any of his duties as an officer of the corporation. His duties did not include fabricating,

inspecting, erecting or repairing the signs. He did not have any personal involvement in

fabricating, inspecting, erecting or repairing the signs. Even if it was his duty to

supervise these aspects of the business (which he denies), Rhodes did not allege any

supervisory or vicarious liability. Rhodes simply alleged that Eadon himself failed to do

these things, things that were not within his duties as an officer of the corporation.

Furthermore, Eadon's uncontroverted testimony is that C&B Fabricators, Inc. was

no longer doing business and he was out of the sign business completely by the time

that he began receiving calls from Rhodes about the leaning sign. (Trial Transcript Sept

1, 2004, p. 134-135; Letter from Eadon to Rhodes dated, December 29, 2000; Eadon

deposition June 13. 2003, p. 93, 97). In addition, there is no evidence that LowCountry

Signs &Fabrication, Inc. did any business with or had any relationship with Rhodes.

Likewise, there is no evidence that Eadon undertook any action in regards to Rhodes

within his duties as an officer of LowCountry Signs & Fabrication, Inc. (Eadon

deposition, January 17,2006, p. 35, 37).

Because Eadon is only covered under the policy with respect to his duties as an

officer of the insured corporations, and his only duty as an officer (to supply money and

insurance) could not have been the basis of the verdict against him. Auto-Owners has

no duty to indemnify him for the damages awarded in the Rhodes case.

The facts of this case are similar to those in Creel v. Louisiana Pest Control

Insurance. Inc.. 723 So.2d 440 (La. App. 1998). Creel was injured in an automobile

accident with Roy Slay. Stay was the president of Ray's Pest Control, Inc. At the time of

the accident, Slay was traveling to a customer's house to spray for insects. Louisiana

Pest Control Insurance, Inc. issued a CGL policy to Ray's. The policy contained the

identical definition of "Who Is An Insured" as contained in Auto-Owners policy. In

analyzing the definitions, the Creel court stated the following:

10
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Under the language in (1)(c). an executive officer is only an
insured if they are performing their duties as an executive officer.
Pursuant to (2)(a), the employees of Ray's, other than its executive
officers are also insureds under the policy. . . Thus, under the plain
wording of the definition, an executive officer is precluded from being an
employee and, thus, an insured except when performing his executive
duties. Since we find that the language of the policy is clear and
unambiguous, we must enforce the policy as written without resort to
parol evidence concerning the intent of the parties with regard to what
they intended the policy to provide.

Slay testified that after he purchased Ray's, he assumed new duties
associated with his position as president of the corporation. These duties
included attending and participating in corporate meetings, the hiring and
firing of personnel, handling financial dealings, and making corporate
decisions. At the time of the accident, Slay was en route to spray a house
for insects and pests. Under these facts, we find that he was not
performing executive duties when the accident occurred, thus the
language of the policy plainly excludes him from being an employee and
an insured.

Id. at 443.

CreeJ makes clear that the relevant inquiry is whether an insured's performance

of executive duties results in liability, not if the officer is in the course and scope of

employment with the corporation. Therefore, despite being "on the job" at the time

liability arose, the Cree] court found that he was not an insured, because he was not

performing any executive functions at the time liability arose.

Similarly, in Harrison v. Ohio Casualty Ins Co , inr 199 F.Supp.2d 518 (S.D;

Miss. 2000), a jury verdict was rendered against individual plaintiffs, Julia and Neil

Harrison. The Harrisons were sued by a Dr. Fred McMillan after they had sold him a

home they had built and had lived in for a number of years. McMillan alleged defective

workmanship in the building of the home. The jury rendered a verdict against the

Harrisons for the defects in the home. ]d.

After the rendering of the jury's verdict, plaintiffs brought causes of action against

several insurance companies, including American National Insurance Company.

American National issued an umbrella coverage policy to "named insured," Service Air
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Heating &Air Conditioning. Inc. The Policy Declarations page listed under "Named

Insured" as: SERVICE AIR HEATING &AIR CONDITIONING. INC. ET AL The Policy

Declarations page also stated that the insured is an "Organization (Other than

Partnership or Joint Venture)." Although the Harrisons were officers of the closely held

corporation, no reference to the Harrisons was made on the Policy Declaration. or

throughout the body of the policy itself.

The policy at issue in Harrison contained the same definition of an insured as

Auto-Owners' policy. The Court found that the Harrisons were hot insureds under the

terms of the policy. They failed to prove how their actions that led to the jury verdict
against them qualified as part of their duties as officers or directors of the corporation.
Basically, the Harrisons built the home on their own time and not as officers or directors

of Service Air.

The main difference between the facts of Harrison and those in.the present case

is that the court in that action had to determine if the building of the home fell within the

duties of officers and directors of Service Air. In our case, the issue has already been

conclusively decided by thejury in theRhodes case.

The case of renter v. Federal Ins. Co., 637 A.2d 1008 (Pa. Superb) is

also instructive. In that case, Robert Carpenter and Merie Kintigh formed a partnership

for the purpose of constructing homes. One, of their clients brought suit against Robert
M. Carpenter and Merle R. Kintigh, individually, and trading and doing business as

Kintigh and Carpenter Fine Homes. Carpenter brought adeclaratory judgment action
against several insurance companies. Two of the companies insured R.M. Carpenter
d/b/a/ Wineman and Carpenter. Inc. Carpenter argued that these policies extended

coverage to him as an individual, for his liability as amember of the partnership, which
built the plaintiff's home (Kintigh and Carpenter a/k/a/ Kintigh and Carpenter Fine

Homes).

12
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The court ruled that Carpenter, the individual, was not an insured under'the

policy. The court relied heavily on the fact that the named insured on the policy, "R.M.

Carpenter d/b/a/ Wineman and Carpenter, Inc." was identified as a corporation on the

Declarations page. Id. at 1011. Therefore, Carpenter was included as an insured only

with regard to his actions as an officer, director, and/or shareholder of the corporation.

As in this case, it was undisputable that Carpenter was working on behalf of the

partnership and not Ihe corporation in building the home. Id

In Lomes v. Hartford Financial Services Group. Inc.. 105 CalRptr.2d 471 (2001)

(Ca. App. 2004), Lomes and William Low were sole shareholders on Newton Wholesale

Co, Inc. ("Newton"). Their business relationship soured and Low took control of the

company, ousting Lomes as President and an employee of the corporation. However,

Lomes remained a director and minority shareholder. Low and Newton sued Lomes as

"an individual" for defamation and other causes ofaction. Lomes sought a defense from

the insurance company that issued a CGL policy to the corporation.

At the time of the alleged defamation, Lomes was still a director, but not an

officer or employee of the corporation. The policy issued by Hartford contained the

identical definition of an insured used in the Auto-Owners policy. In finding that Lomes

was not an insured under the policy, the court stated, "Lomes was sued as an individual,

not as a director. And while it is undisputed that Lomeswas still a director at the time of

his alleged acts, he would also have had tobefulfilling his duties as an officer or director

of Newton Wholesale to qualify for coverage." Lomes. 105 CalRptr.2d at 474.

Based upon the foregoing, the parties should be estopped from relitigating

whether Eadon was acting on behalf of a corporation. Even if the issue is relitigated and

the Court finds that he was acting on behalf of a corporation, he still does not meet the

definition of an insured. Eadon's liability in the Rhodes case did not result from the

performance of his executive duties as an officer ofthe corporation.

13
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IV. Waiver and Estoppel

The Defendants claim that Auto-Owners has either waived or should be

estopped from asserting that Marion L. Eadon d/b/a C&B Fabrication is not an insured

under the policy issued in the name of C&B Fabrications, Inc. and Low Country Signs,

Inc. They based their arguments on correspondence written lo Piedmont Promotions.

Inc. and C&B Fabrications. Inc. and Low Country Signs. Inc. by adjusters for Auto-

Owners and court filings during the Rhodes case. However, their arguments fail.

Despite Defendants' arguments, an insurance company cannot waive into

coverage by omitting a coverage issue from a reservation of rights letter or failing to

inform an insured of a known coverage issue. South Carolina courts have repeatedly

held that waiver does not apply in the insurance coverage context. "Waiver, like

estoppel, is an affirmative defense and the burden of proof is upon the party who asserts

it." Provident Life and Ar.c. Ins. Co. v. Driver. 317 S.C. 471. 478, 451 S.E.2d 924. 929

(Ct. App. 1994). "Waiver cannot create coverage and cannot bring into existence

something not covered in the policy." Alverson v. Minnesota Mut. Life Ins. Co., 287 S.C.

432, 524 S.E.2d 140,142 (Ct. App.1985); Laidlaw Environmental Services (TOC), Inc. v..

Aetna Cas. &Sur. Co. of Illinois, 338 S.C. 43, 524 S.E.2d 847 (Ct. App. 1999); Johnson

v Wahash Life Ins. Co., 244 S.C. 95, 135 S.E.2d 620 (1964) (holding the doctrine

cannot be invoked by an insured to create a primary liability of the insurer for which all

elements of a binding contract are necessary.)

In Laidlaw, the insured attempted to argue that an adjuster for Aetna made

certain admissions regarding coverage in a letter resulting in a waiver of a coverage

defense. In adhering to the long-standing rule of law in South Carolina, the court

rejected the argument, finding that an insurance company cannot waive into coverage.

LaidlaWi 524 S.E.2d at 852. The Laidlaw court also discussed that there could be no

waiver because Aetna, just like Auto-Owners in the present case, repeatedly reserved all
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of its rights under the terms ofthe policy, jd. Therefore, the doctrine ofwaiver does not

apply in this case and can not be used to prevent Auto-Owners from pursuing a valid

coverage position in this case.

The Defendants also argue that Auto-Owners should beestopped from arguing

that Eadon is not an insured as defined by the policy. Under South Carolina law/the

essential elements of estoppel are divided between the estopped party and the party

claiming estoppel. Southern Dev. Land and Golf Co.. Ltd. v. South Carolina Pub. Serv.

Ayttv, 311 S.C. 29, 426 S.E.2d 748 (1993). As to the estopped party, the essential

elements are: (1) conduct amounting to a false representation or concealment of

material facts, or conduct calculated to convey the impression that the facts are

otherwise than, and inconsistent with, the party's subsequent assertions; (2) intention or

expectation that such conduct be acted upon by the other party; and (3) actual or

constructive knowledgeof the real facts, jd.

As to the party claiming estoppel, the essential elements are (1) lack of knowledge or the

means of acquiring, with reasonable diligence, knowledge of the true facts; (2)

reasonable reliance ontheother party's conduct; and (3) a prejudicial change in position,

jd. The reliance by the party claiming estoppel must be reasonable, and it must proceed

in good faith, id.; Masonic Temple v. Ebert. 199 S.C. 5, 18 S.E.2d 584 (1942);

Provident Life and Ace. Ins. Co. v. Driver. 451 S.E^2d 924 (Ct. App. 1994), 317 S.C. 471

"One with knowledge of the truth or the means by which with reasonable diligence he

could acquire knowledge cannot claim to have been mislead." Southern Development

Land and Golf Co.. Ltd. v. South Carolina Pub Service Authority. 311 S.C. 29, 426

S.E.2d 748, 750 (1993); Regions Bank v. Schmauch. 354 S.C. 648, 582 S.E 2d 432

Ct .App. 2003).

The Defendants point to several letters written by Carl Anders and one written by

Trevor Bedell, both adjusters, to Piedmont Promotions, Inc., C&B Fabrications, Inc. and

15
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Low-Country Signs, Inc. as evidence to support estoppel. They claim that Anders did
not inform Eadon that he may not-be an insured under the policy, and therefore should

be estopped from raising this issue. However, areview of the correspondence reveals
that the letters dated February 8, 2001, May 22, 2001, and August 2, 2001 were written

before any lawsuit was filed. Anders has testified that his records showed the insured as
C&B Fabrications, Inc., and that the issue about whether Eadon would be individually
covered under the policy was never a pre-suit issue. (Anders Deposition, p. 104, 124-

125).

The two remaining letters, dated February 8. 2002 and September 25. 2002,

were written following receipt of the suit papers. Although the pleadings named the

Defendant as "Marion L. Eadon d/b/a C&B Fabrication". Anders and Bedell had no

reason to believe that any such sole proprietorship existed. Eadon never informed Auto-

Owners that he was doing business as a sole proprietorship. At all times before and
during the litigation, Eadon took the position that no such sole proprietorship existed and
that all alleged actions were undertaken by C&B Fabricators, Inc. (Anders Deposition, p
124-125; Answer to Amended Complaint in Rhodes). Auto-Owners assumed that all of
the work was performed by C&B Fabricators(Fabrications), Inc, and that Rhodes

intended to sue C&B Fabricators(Fabrications), Inc. Auto-Owners assumed that the
pleadings would be. amended to reflect the correct defendant and insured,, C&B
Fabricators(Fabrications), Inc. (Anders Deposition, p. 42-43)

In addition, the Defendants point to pleadings filed by Auto-Owners' coverage

counsel as evidence of waiver or estoppel: It is true that Auto-Owners counsel used the
term "Defendants" in one of its motions in the Rhodes case dated July 9. 2003.

However, Auto-Owners believed at that time the motion was filed that Rhodes had
intended to sue Ihe named insured. C&B Fabrications, Inc. In addition, such

misstatements of fact in a motion are not admissions in any way and do not alter the
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undisputed fact that the policy was issued to C&B Fabricators. Inc. and LowCountry

Signs & Fabrication, Inc., not Marion Eadon d/b/a C&B Fabrication. Furthermore,

counsel for Auto-Owners clearly stated in oral arguments at summary judgment in this

case that"Auto-Owners issued a general commercial liability policy to its insured, which

was C&B Fabrications, Inc. Mr. Eadon is an officer of that corporation." (See transcript

of record, Jan. 22, 2004, p. 2).

Auto-Owners, based on its policy issued to C&B Fabricators, Inc. and Eadon's

position that no sole proprietorship existed, was under the impression that the pleadings

would be amended to reflect the corporation it insured as the defendant. However,

before the mediation that was scheduled in March 2004 began, Rhodes' counsel made it

clear that he intended to sue Eadon individually acting outside the. scope of any

corporation. Once that became dear, Eadon and his counsel were informedat that time

of the possibility that he may not be an insured under the policy, because he had not

sued a named insured. (Anders Deposition, p. 36-37, 98, 102-104, 110-111,124-125).

Following this revelation, Auto-Owners served also several requests to admit

upon Rhodes on March 5, 2004. These requests addressed the specific issue that the

Defendants now claim they were not aware of until after the trial. Rhodes admitted that

C&B Fabrications, Inc. and Low Country Signs, Inc. were not defendants in the tort case

and that they did not allege that "Eadon was acting as an officer, director, employee or

agent of C&B Fabrications, Inc. or Low Country Signs, Inc. at the time of the events

which are the subject of the allegations in the complaint." (Responses to Plaintiff's

Request to Admit by Rhodes and Piedmont, served April 13, 2004). Eadon also served

responses to the Request to Admit. (Responses to Request to Admit by Eadon, served

March 29, 2004).
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In addition, Rhodes served Requests to Admit of his own to Auto-Owners

regarding this issue. This Request to Admit was forwarded to Eadon's counsel as well

as to the Plaintiff. Rhodes sought the following:

The Plaintiff's policy of insurance, effective September 17, 2000
identified in the Complaint in this action, which named as the insured
"C&B Fabrications Inc. &Low Country Signs Inc" was issued for the
purpose of insuring, within the provisions of the policy, the operation or
operations conducted by Marion L. Eadon under whatever name and
style used by him as either C&B Fabrications Inc. or C&B Fabrication, or
C&B Erectors, Inc., or Low Country Signs Inc.

The request was denied as stated. (Plaintiff's Response to the First Request for

Admission to Plaintiff, served May 5, 2004).

Rhodes and Eadon claim that these requests to admit did not put them on notice

that Marion Eadon d/b/a C&B Fabrication may not be an insured under the policy.

However, these assertions must viewed in light of the fact that both parties are arguing

today, the exact position that Rhodes sought to be admitted in the request to admit
served on Auto-Owners on May 5, 2004, some 4months prior to the trial of the Rhodes

case.

All parties to this litigation were aware of this potential issue months before the

trial in the Rhodes case. Auto-Owners was not required to notify Eadon by way of

reservation of rights letter that he may not be an insured under the policy if it was found

thai he was not acting for the corporation, At the time the issue arose, all parties were

involved in a declaratory judgment action to determine whether coverage existed.

Eadon and his counsel were made aware of the possibility that Eadon may not be

insured individually in March 2004 and the requests to admit put the parties on notice

that it was certainly an issue in this case. To claim that they were not aware of the issue

before the trial is disingenuous and self-serving.

However, the issue really did not come to fruition until the trial of the Rhodes

case. As discussed in other motions before the court, Judge Dennis found that Eadon
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had not personally participated in any tortuous conduct that could result in a finding of

liability against him unless he was, in fact, in business as a sole proprietorship as

opposed to a corporation. He instructed the jury that the only way they could find Eadon

individually liable was to find that he was not acting on behalf of any corporation. The

jury found against Eadon (See Trial Transcript, Sept: 1, 2004, pp.74-75; Volume IV,

Judge Dennis, p. 313, 315; Volume IV, Judge Dennis, p. 381),

It must also be remembered that this is an action to determine if Auto-Owners

has a duty to indemnify Eadon for the damages awarded against him in the Rhodes suit.

The allegations of the [cjomplaint are not determinative of the right to indemnity. Rather,

such a determination is based upon the evidence and the facts found by the trier of fact.

Vermeer Carolina's, Inc. v. Wood/Chuck Chipper Corp.. 336 S.C. 53, 518 S.E.2d 301

(Ct. App. 1999); Jourdan v. BoqqsA/auqhn Contracting, Inc., 324 S.C. 309, 313-314, 476

S.E.2d 708, 711 (1996) (internal citations omitted). See also, Commercial Underwriters

Ins. Co. v. Royal Surplus Lines Ins. Co.. 345 F.Supp.2d 652 (S.D.Tex. 2004)(ln general,

the duty to indemnify is triggered by the actual facts establishing liability in the underlying

suit); Winklevoss Consultants, Inc. v. Federal Ins. Co., 174 F.R.D. 416 (N.D.III.

1997)("finding while the duty to defend hinges on a liberal reading of the underiying

complaint and thus can be determined on the pleadings, the duty to indemnify 'turns

upon the facts of the underlying suit.'"); Hvman v. Nationwide Mut. Fire Ins. Co.. 304

F:3d 1179, 1193 (11th Cir. Fla. 2002)("An insurer's duty to indemnify is ordinarily

determined by analyzing the policy coverages based on the actual facts of the

underlying case.").

The actual facts as determined by the jury established that Eadon was not acting

on behalf of a corporation, and therefore did not meet the definition of an insured under

the policy. This only became clear at the conclusion of the trial and only came about

due to Judge Dennis' findings and charge to the jury regarding Eadon's potential liability.
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In addition, all parties were fully aware in March of. 2004 that whether Rhodes had sued

an insured was a potential issue in the case. Therefore, the estoppel claim must fail.1

In addition, Eadon cannot prove that he reasonably relied on any statements

contained in correspondence to him, therefore the estoppel claim must fail. All letters

were addressed to the named insured as it appeared on the Declarations; C&B

Fabrications, Inc. and Low Country Signs, Inc. In addition, none of the letters contain a

statement by Auto-Owners that Eadon was individually covered under the policy of

insurance. In fact, every reservation of rights letter written to C&B Fabrications, Inc.,

Auto-Owners reserves all of its rights under the policy and states, "The company

reserves the right under the policy todeny coverage toyou or anyone claiming coverage

under the policy."

Furthermore, Eadon was at all times, in possession of the policy. The policy

clearly states that officers of corporations are only insureds with respect to their duties

as executive officers. The policy puts him on notice that if he is sued for something

outside of his duties as an executive officer, he would not be considered an insured

under the policy. Eadon had the "means of acquiring, with reasonable diligence,

knowledge of the true facts" regarding coverages available under the policy. Having

failed to read the policy, he can not now claim that Auto-Owners should be estopped

from relying on the language contained in the policy as a defense to his claim of

coverage. He had the policy for three years. He had every opportunity to read the

policy and determine who and what was covered under the policy. See, Doub v.

Weathersbv-Breeland Ins. Agency. 268 S.C. 319, 233 S.E.2d 111 (1977); Clinkscales v.

North Carolina Mut. Life Ins. Co., 201 S.C. 375, 23 S.E.2d 1 (1942) ("[Statements

contained in a writing duly signed cannot beavoided orevaded by failure of the signer to

1 The Rhodescase was tried to verdict in September 2004.
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read the same; and this rule is applicable to written contracts including insurance

policies."). '

Furthermore, Eadon has failed to prove that he relied on any misstatement offact

to his detriment. Eadon must prove that he made a prejudicial change in position due to

his reasonable reliance upon a misstatement of fact. Provident Life. 451 S.E.2d at 928.

He has testified that even if he had known that he would not be covered under the policy

for a jury award, he would nothave settled the case with Rhodes.- He also has testified

that he does not know what, if anything he would have done differently. (Eadon

deposition 1/17/06, p. 48-52).

His attorneys have suggested that Eadon would not have permitted his lawyer to

proceed under the defense that the sole proprietorship did not exist and that he was

acting as a corporate officer. . However, there is no competent evidence that Eadon

would have done this. He has never testified that he would have done this. In fact, he

has always maintained and continues to maintain that there never was a sole

proprietorship, that he never did anything personally wrong and that he was acting on

behalf of a corporation.

In addition, it would be nonsensical to abandon such a defense. Besides

attacking the credibility ofRhodes' damages, this was the only defense available to him.

If he did not pursue that defense, and as he has made abundantly clear that he would

never consider settling with Rhodes under any circumstance, he would have had to.

admit liability and proceed directly to a trial on damages. At any rate, hewould be in the

same position he is now - a verdict rendered against him individually for acting outside

of his duties as an officer of C&B Fabricators, Inc.

Eadon can point to no detrimental change in position due to any alleged

misrepresentation offact. He has had personal coverage counsel from the time that he

received a reservation of rights letter through the present date. His personal counsel
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collaborated with counsel retained by Auto-Owners to defend Eadon regarding the

defense of the case and attended portions of the trial. Personal counsel replied to

Requests to Admit on this very issue in March 2004, six months before the case went to

trial in September. Simply stated. Eadon can not demonstrate that he was misled, that

he reasonably relied on any statement or action of Auto-Owners or that he was

prejudiced by any action taken or not taken by Auto-Owners.

Based upon the foregoing and evidence presented in this matter. Auto-Owners

requests that the Court reject the Defendants' arguments of waiver.and estoppel.

IV Rhodes and Piedmont are judicially estopped from arguing that Marion L.
Eadon d/b/a C&B Fabrication is the same as C&B Fabrications, Inc. orC&B
Fabricators, Inc. or that Eadon was acting on behalf ofacorporation in his
dealings with Rhodes.

Rhodes claimed in the Fairfield County civil action that Marion Eadon did

business only as Marion Eadon d/b/a C&B Fabrication, a sole proprietorship. Rhodes

further claimed in the Fairfield County action that Marion Eadon held himself out as an

individual and not one acting on behalf of a corporation. Rhodes, of course, prevailed on

this theory. Marion Eadon defended himself in the Fairfield County action on the basis

that his corporation, (or that a corporation regardless of the technical name (C&B

Fabricators, Inc.)), was the real party in interest; any action on his part was done within

the scope of his employment as an officer of the corporation. Marion Eadon failed on this

theory and was found liable individually.

Rhodes cannot now argue that Marion L. Eadon d/b/a C&B Fabrication is the

same as C&B Fabricators, Inc. Rhodes is bound by the doctrine of judicial estoppel from

changing his position. In Havne Federal Credit Union v. Bailey, 327 S.C. 242, 489

S.E.2d 472 (1997), the South Carolina Supreme Court formally adopted the doctrine of

judicial estoppel as it relates to matters of fact, not law. Judicial estoppel is an equitable

concept that prevents a litigant from asserting a position inconsistent with, or in conflict
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with, a position the litigant has previously asserted in the same or related proceeding, id.

at 251, 477. See ajso Colleton Rea. Hosp. v. MRS Med. Rev. Systs.. 866 F.Supp. 896,

900 (D.S.C. 1994)("Judicial estoppel is an equitable doctrine which precludes a party

'from adopting a legal position in conflict with one eariier taken in the same or related

litigation.'") The purpose of the doctrine is to ensure the integrity of the judicial process,

not to protect the parties from allegedly dishonest conduct by their adversary. See

Hawkins v. Bruno Yacht Sales. 353 S.C. 31, 42, 577 S.E.2d 202, 208 (2003).

The South Carolina Supreme Court adopted the following elements for judicial

estoppel: (1) two inconsistent positions taken by the same party or parties in privity with

one another; (2) the positions must be taken in the same or related proceedings

involving the same party or parties in privity with each other; (3) the party taking the

position musthave been successful inmaintaining that position and have received some

benefit; (4) the inconsistency must be part of an intentional effort to mislead the court;

and (5) the two positions must be totally inconsistent. See Carriqq v. Cannon. 347 S.C.

75,83, 552S.E.2d767,772 (Ct. App. 2001).

Hayne involved a mortgage foreclosure. 327 S.C. 242, 489 S.E.2d 472. In

defense of the foreclosure, the defendant debtor argued that he owned the real property.

However, in a separate and prior civil action involving a divorce from his wife, the

defendant debtor argued that his son owned the property In Hayne. the defendant

debtor was taking two "totally inconsistent" positions, while both positions could not be

true at the same time. ]d.

To now argue that Marion d/b/a C&B Fabrication (a sole proprietorship) is
the same as C&B Fabrications, Inc. (a corporation) would be to violate the
foregoing principle. Rhodes and Piedmont presented evidence and
argued to the jury that at all relevant times to the action, Marion Eadon
was acting individually, doing business as an entity known as C&B
Fabrication, and not as an employee, officer or director of any
corporation. Eadon's only defense to the action was that at all relevant
times, he was acting as an employee, officer or director of a corporation,
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was not personally involved with the alleged negligent actions and,
therefore, was not individually liable for the acts ofthe corporation.

As previously discussed, the transcript from the Fairfield County action reveals

that Marion Eadon was sued individually d/b/a C&B Fabrication, that the jury found that

Marion L. Eadon d/b/a C&B Fabrication was a separate entity from C&B Fabrications,

Inc., and that Marion Eadon was acting individually and not as an officer, director or

employee of any corporation. In fact, the only way the jury could have found against

Marion Eadon is if they determined that he was not working on behalf of a corporation.

(See Who is an Insured argument above).

Although Rhodes and Piedmont now try to obscure the jury's finding that Eadon

was operating as a sole proprietorship and was not acting on behalf of a corporation, it

was crystal clear to them when they successfully argued in response to Eadon's post-

trial motions as follows:

It was C&B Fabricators, Inc. which stopped doing business April 3, 2000
(before the sign began leaning), not C&B Fabrication. . . The contention
of the defense, the pleadings and other pre-trial documents submitted to
the court has advanced the contention that C&B Fabrication and C&B
Fabricators, Inc. are one and the same. However, that has never been
the case.

(See Plaintiff's Response to Defendant's Post Trial Motions, p. 11. n.1.) Rhodes further

stated, "The testimony of Mr. Eadon, both on his deposition and at the trial confirm the

true circumstances . .. that C&B Fabrication (not ever a. corporate entity).. ." Id.

Rhodes has also argued in this case that C&B Fabrication is and never was a

corporate entity and that the jury in the Rhodes case "found (correctly so under clear

facts) that the transaction was not between Rhodes and C&B Fabricators, Inc.". but

between Rhodes and Marion L. Eadon d/b/a C&B Fabrication. (See Rhodes Brief in

Support of Summary Judgment, p. 28).

24
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Rhodes and Piedmont successfully argued and proved that Eadon was not

acting on behalf on any corporation in the Rhodes case. They should be judicially

estopped from arguing a different position in this action.

Conclusion

Based upon the foregoing, Auto-Owners requests that the Court find that Auto-

Owners has no duty to indemnify Marion L. Eadon for the verdict awarded against him in

the Rhodes case.

Columbia, South Carolina

7ltH 7006

ELLIS, LAWHORNE/S SMS, P.A

A. Jjflf nston Cox
Johpl.. McCants

st Office Box 2285

/lain Street, 5th Floor

Columbia, South Carolina 29202
(803)254-4190
Attorneys for Plaintiffs
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IN THE COURT OF COMMON PLEAS
FOR THE

SIXTEENTH JUDICIAL CIRCUIT

CIVIL ACTION NO. 02-CP^6-2369

CERTIFICATE

OF SERVICE

STATE OF SOUTH CAROLINA

COUNTY OF YORK

AUTO-OWNERS INSURANCE COMPANY,

Plaintiff,

v.

SAMUEL W. RHODES, PIEDMONT
PROMOTIONS, INC. and MARION L.
EADON d/b/a C&B Fabrication, C&B
Fabrications, Inc. and Low Country Signs,
Inc.,

Defendants.

I, Anne Palmer, with the law firm of El

have on the date below written caused a copy of the foregoing pleading to be served upon
opposing counsel via United States Mail, first class postage prepaid, to:

William O. Sweeny, Esquire
SweenyWingate &Barrow, P.A.

Post Office Box 12129
Columbia, SC 29211

Hoover C. Blanton, Esquire
McCutchen Blanton Johnson &Barnette, LLC

Post Office Drawer 11209
Columbia, SC 29211

Creighton B. Coleman, Esquire
Coleman & Tolen, LLC
Post Office Box 1006

Winnsboro, SC 29180

His Lawhome &Sims, PA, do hereby certify that I

Columbia, South Carolina

July _J?lL 2006
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Agency Code 16-0070-00

our choice as often as we reasonably

require.

b. We will make these payments regardless of
fault. These payments will not exceed the
applicable limit ol insurance. We will pay
reasonable expenses for:

(1) First aid al the time ol an accident,

(2) Necessary medical, surgical, x-ray and
dental services, including prosthelic
devices; and

(3) Necessary ambulance, hospital, pro
fessional nursing and funeral services.

2. Exclusions.

We will not pay expenses for 'bodily injury':

a. To any insured.

b. To a person hired to do work for or on
behalf of any insured or a tenant of any
insured.

c. To a person injured on that part of premises
you own or rent that the person normally
occupies.

d. To a person, whether or not an employee of
any insured, if benefits for the 'bodily
injury" are payable or must be provided
under a workers' compensation or disability
benefit law or similar law.

e. To a person injured while taking part in

athletics.

I. Included within the "products-completed

operations hazard".

g. Excluded under Coverage A.

h. Due to war. whether or nol declared, or any
act or condition incident to war. War

includes civil war, insurrection, rebellion or

revolution.

SUPPLEMENTARY PAYMENTS - COVERAGES A AND

B

P.. 4' Number 984616-36064416

We will pay, with respect to any claim or
defend:

suit" we

1. All expenses we incur.

2. Up to $250 for cost of bail bonds required
because ol accidents or traffic law violations

arising oul ofthe use of any vehicle to which ihe
Bodily Injury Liability Coverage applies We do
not have to lurhish lliese bonds.

3. The cost of bonds to release attachments, bul

only lor bond amounts wilhin the applicable limit
ol insurance. We do not have to furnish these

bonds.

A; All reasonable expenses incurred by the insured
at our request to assist us in the investigation or

delense of the claim or 'suit", including actual
loss of earnings up to $100 a day because of time
off from work.

5. All costs taxed against the insured in the "suit".

6. Prejudgment Interest awarded against the
insured on the part of the judgment we pay. If

we make an offer to pay the applicable limit of
insurance, we will not pay any prejudgment
interest based on thai period ol time after the
offer.

7. All interest on the full amounl of any judgment

1hat accrues after entry ol the judgment and

before we have paid, offered to pay. or deposited
in court the part of the judgment that is within the
applicable limit of insurance.

These payments will
insurance.

not reduce the limits of

SECTION II - WHO IS AN INSURED

1, If you are designated in the Declarations as:

a. An individual, you and your spouse are

insureds, but only with respect to 1he

conduct ol a business of which you are the

sole owner

b. A partnership or joint venture, you are an
insured. Your members, your partners, and

Copyrighl, insurance. Services Ollice, Inc.. 1903.1388 Page y ol U
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Agency Code 16-0070-00

their spouses are also insureds, but only
with respect to the conduct ol your business.

c. An organization other than a partnership or
joint venlure, you are insured. Your
executive officers and directors are in
sureds, but only with respect to their duties
as your officers or directors. Your
stockholders are also insureds, bul only with
respect to their liability as stockholders.

2. Each ofthe following is also an insured:

a. Your employees, oilier than your executive
officers, but only for acts within the scope of
their employment by you. However, no
employee is an insured for:

(1) "Bodily injury" or "personal injury" to
you or to a co-employee while in the
course of his or her employment, or the
spouse, child, parent, brother or sister
or that co-employee as a consequence

of such 'bodily injury" or "personal
injury ', or for any obligation to share
damages with or repay someone else
who must pay damages because of the
injury; or

(2) "Bodily injury" or "personal injury" arisr
ing out of his or her providing or failing
to provide professional health care
services; or

(3) "Property damage" to property owned
or occupied by or rented or loaned lo
that employee, any ol your other
employees, or any of your partners or
members (if you are a partnership or
joint venlure).

b. Any person (other than'your employee), or
any organization while acting as your real
estate manager.

c. Any person or organization having proper
temporary custody ol your property if you
die, but only:

(1) With respect to liability arising ou1 of Ihe
maintenance or use of that properly;

and

l-o./cy Number 984616-36064416

(2) Until your legal representative has been
appointed.

d. Your legal representative il you die. but only
with respect to duties as such. That repre
sentative will have all your rights and duties
undei this Coverage Pari.

With respect lo "mobile equipment" registered in
your name under any motor vehicle registration
law, any person is an insured while driving such
equipment along a public highway with your
permission. Any other person or organization
responsible for the conduct ol such person is
also an insured, but only with respect to liability
arising outoflhe operation ofthe equipment, and
only ifno other insurance ol any kind is available
lo that person or organization lor this liability.
However, no person or organization is an insured
with respect to:

)

a. "Bodily injury" to a co-employee of the-
person driving the equipment; or

b. "Property damage" to property owned by.
rented to. in the charge of or occupied by
you or the employer ol any person who is an
insured under this provision.

Any. organization you newly acquire or form,
other 1han a partnership of joint venlure, and
over which you maintain ownership or majority
interest, will qualify as a Named Insured if there
is no other similar insurance available to that
organization. However:

a. Coverage under this provision io afforded
only until the 90th day after you acquire or
form the organization or Ihe end of the
policy period, whichever is earlier;

4.

b. Coverage A doer, nol apply lb "bodily
injury" or "properly damage" 1ha1 occurred
before you acquired
organization, and

or formed the

Coverage B does not apply to "personal
injury" or "advertising injury" arising oul ol
an olfense committed belore you acquired or
formed the organization.

Copyright Uisuiacice Services Ollice, Inc., 1902, 1989 Page / oi 14
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Agency Code 16-0D70-00

No person or organization is an insured with respect
to the conduct ol any current or past partnership or
joint venture lhat is not shown as a Named Insured in
the Declarations.

SECTION III - LIMITS OF INSURANCE

1. The Limits of Insurance shown in the Declar

ations and the rules below fix the most we will

pay regardless of the number of:

a. Insureds.

b. Claims made or "suits* brought; or ."

c. Persons or organizations making claims or
bringing "suits".

2. The General Aggregate Limit is the mosl we will
pay for the sum ol:

a. Medical expenses under Coverage C;

b. Damages under Coverage A, except damag
es because of "bodily injury" or "properly
damage* included in the "products complet
ed operations hazard"; and

c. Damages under Coverage B.

3. The Products-Completed Operations Aggregate
Limit is the most we will pay under Coverage A
for damages because of "bodily injury" and
"property damage" included in the "products-
completed operations hazard".

4. Subject to 2. above, the Personal and Advertising
Injury Limit is the most we will pay under
Coverage B for the sum of all damages because
of all "personal injury" and all "advertising
injury" sustained by any one person or
organization.

5. Subject 1o 2. or 3. above, whichever applies, 1he
Each Occurrence Limit is the mosl we will pay
for Ihe sum or:

a. Damages under Coverage A, and

b. Medical expenses under Coverage C

.,cy Number 984616-56064416

because of all "bodily injury" and "properly
damage" arising out ol any one "occurrence".

6. Subject to 5. above, the Fire Damage Limil is the
most we will pay under Coverage A lor damages
because of "properly damage' to premises
rented to you arising out of any one fire.

7. Subject to 5. above, the Medical Expense Limil is
the mosl we will pay under Coverage C (or all
medical expenses because of "bodily injury"
sustained by any one person.

The limits of this Coverage Pari apply separately to
each consecutive annual period and to any remaining

. period of less than 12 months, starting with the
beginning of the policy period shown in the
Declarations, unless the policy period is extended
after issuance lor an additional period of less than 12
months. In thai case, the addilional period will be
deemed part ol Ihe last preceding period for
purposes of determining the Limits ol Insurance.

SECTION IV - COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy.

Bankruptcy or insolvency of 1he insured or the
insured's estate will not relieve us of our
obligations under this Coverage Part.

2. Duties In The Event Of Occurrence, Claim Or

Suit.

a. You must see to it that we are notified as

soon as practicable of an "occurrence" or

an offense which may result in a claim. To
the extent possible, notice should include.

(1) How, when and where the

or offense look place;

occurrence

(2) The names and addresses of any
injured persons and witnesses; and

(3) The nature and location ol any injury or
damage arising out pi Ihe "occurrence"
or offense.

K a claim is made or "suil" is brought
against any insured, vou must:

Copyrighl. Insurance Services Olhce, Inc., 19B2. 1908 Paye i> ol n
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

SAMUEL W. RHODES, JR ., AND
PIEDMONT PROMOTIONS

-vs-

MARION L. EADON

D/B/A C&B FABRICATION

COURT OF COMMON PLEAS

01-CP-20-334

TRANSCRIPT OF RECORD

WEDNESDAY, SEPTEMBER 1, 2004
WINNSBORO, SOUTH CAROLINA

BEFORE:

HONORABLE R. MARKLEY DENNIS, JR., JUDGE, AND A JURY

APPEARANCES:

CREIGHTON COLEMAN, ESQUIRE
HOOVER C. BLANTON, ESQUIRE
ATTORNEYS FOR THE PLAINTIFF

CATHERINE G. GRIFFIN, ESQUIRE
AMY MILLIGAN, ESQUIRE
ATTORNEYS FOR THE DEFENDANT

DIANNE A. RUTLEDGE

CIRCUIT COURT REPORTER
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x ' I'VE THOUGHT ABOUT THAT, MR. BLANTON, ABOUT THE DEPARTURE
2 FROM THE PLANS. IN FACT, I THOUGHT ABOUT THAT THIS

3 MORNING.

4 IF IHAD SOME TESTIMONY, MAYBE, THAT THIS WOULD AT

LEAST TO TRYING TO WORK IT THROUGH MY MIND THIS MORNING.

IF THERE WAS SOME TESTIMONY, I COULDN'T REMEMBER ANY.

MAYBE YOU CAN HELP ME -- THAT SAID THAT YOUR CLIENT, MR.

RHODES, WENT AND SAID, WAIT AMINUTE, THAT DOESN'T LOOK

LIKE THE PLANS AND HE SAID, OH, YES, IT IS. THEN - THEN

- THEN WE'RE IN ADIFFERENT SITUATION, BECAUSE NOW IHAVE

A POLE THAT'S EXISTING AND HE'S MAKING A REPRESENTATION

12 THAT IT IS PRECISELY. ,

13 HE WAS GIVEN PLANS AND TOLD TO BUILD A --BUILD A
BILLBOARD THAT WOULD STAY THERE. AND, FRANKLY, MR. RHODES
DIDN'T HAVE ANY SPECIFIC OTHER THAN HE WANTED A BILLBOARD

TO BE PUT THERE. HE GOT SOME PLANS, AND HE MODIFIED THEM;

THAT WAS CLEARLY NEGLIGENT AND COULD BE RECKLESS, BUT

CLEARLY NEGLIGENT. NO QUESTION BREACH OF THE CONTRACT.

ABSOLUTELY,' UNEQUIVOCALLY, I MEAN, I DON'T KNOW. YOU

HAVEN'T MADE A MOTION YET BUT I HAVEN'T HEARD THE OTHER

21 SIDE, BUT THAT'S GOING TO BE TOUGH.

22 BUT, CLEARLY, THE NEGLIGENCE ISSUE IS THERE. BUT,

CLEARLY, IT'S NOT FRAUDULENT BREACH OF CONTRACT.

SO 1 WOULD GRANT THE MOTION FOR DIRECTED VERDICT ON

FRAUDULENT BREACH OF CONTRACT. MIGHT AS WELL JUST SAY THE

5

6

7

8

9

10

11

14

15

16

17

18

19

20

23

24

25

RHODES VS. EADON
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1 SAME WOULD HOLD TRUE FOR FRAUD BECAUSE YOU'VE GOT TO PROVE

2 ALL NINE ELEMENTS BY CLEAR, CONVINCING, AND COGENT

3 EVIDENCE, AND I DON'T HAVE THAT BEFORE ME, SO THAT TAKES

4 CARE OF THAT, THOSE TWO.

5 WHAT ELSE? MISREPRESENTATION, I THINK.

6 MS. GRIFFIN: ALL RIGHT. NEGLIGENT MISREPRESENTATION,

7 YOUR HONOR, WE ALSO MOVE FOR A DIRECTED VERDICT ON THAT

8 CAUSE OF ACTION FOR THE SAME REASON THAT ANY STATEMENT MADE

9 BY MR. EADON IN THE LIGHT MOST FAVORABLE TO THE PLAINTIFF

10 WOULD BE JUST SALES TALK OR ACCOMMODATION OF THE PRODUCT

11 ITSELF, AND SO THAT WOULD NOT BE ACTIONABLE UNDER A

12 NEGLIGENT MISREPRESENTATION.

13 THE COURT: YOUR ARGUMENT WOULD BE THE SAME OR

14 SIMILAR, I THINK, MR. BLANTON, ON THAT. AND I REALLY THINK

15 - THIS IS A CASE OF BREACH OF CONTRACT IN NEGLIGENCE, AND I

16 DON'T THINK THOSE CAUSES OF ACTIOISf GIVE YOU ANY DAMAGE THAT

17 YOU CAN'T SEEK IN THE FIRST TWO, SO. GIVES YOU A CHANCE --

18 I MEAN, I REALLY DON'T THINK THERE'S ANY PREJUDICE AT ALL

19 TO THE PLAINTIFF AT ALL, 'BUT I DON' T REALLY THINK THAT

20 THERE'S ANY NEGLIGENT MISREPRESENTATION OF MATERIAL FACT

21 HERE.

22 ALL RIGHT. WHAT ELSE?

23 MS. GRIFFIN: YOUR HONOR, THE DEFENDANT ALSO MOVES FOR

24- A DIRECTED VERDICT ON THE UNFAIR TRADE PRACTICE CAUSE OF

25 ACTION ON THE BASIS THAT FIRST IS INDUSTRY, THE MAKING OF

RHODES VS. EADON
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAJ

COUNTY OF FAIRFIELD )

SAMUEL W. RHODES AND )

PIEDMONT PROMOTIONS, INC.,}

)

PLAINTIFF, )

)

V. )
!

MARION L. EADON, D/B/A CfcB
FABRICATION,

DEFENDANT.

DOCKET NO. 01-CP-20-:;34

TRANSCRIPT OF RECORD

(JURY TRIAL)

VOLUME IV

SEPTEMBER 2, 2004

WINNSBORO, SOUTH CAROLINA

BEFORE: .

HONORABLE R. MARKLEY DENNIS

APPEARANCES:

FOR THE PLAINTIFFS:

FOR THE DEFENDANT:

HOOVER C .-BLANTON, ESOUIRE

CREIGHTON B. COLEMAN, ESOUIRE

CATHARINE GARBEE GRIFFIN, ESOUIRE

AMY MILLIGAN. ESOUIRE

NANCY M. MONTEITH, CERTIFIED VERBATIM REPORTER

RESIDENT COURT REPORTER, SIXTH JUDICIAL CIRCUIT
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20

21

22
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24

25

BUILT IN ACCORDANCE WITH THE CONTRACT. SO THAT'S A

DONE DEAL.

THE QUESTION COMES, DO YOU FIND IT WAS A

CORPORATION? IT'S REALLY SIMPLY CHARGED THIS WAY,

AND I'M PREPARED TO DO IT IF YOU ALL AGREE TO IT. I

CAN'T DO IT. WITHOUT YOUALL AGREEING TO IT BECAUSE

I'M CHARGING ON THE FACTS, BUT IT COMES DOWN TO, IF

YOU BELIEVE THE DEFENDANT WAS A CORPORATION AND NOT

THE INDIVIDUAL, THEN THAT'S IT. BUT IF YOU BELIEVE

THAT THE DEFENDANT — THAT THIS WHOLE TRANSACTION WAS

WITH MR. EADON, THEN YOU'VE GOT TO FIND — YOU'VE GOT

TO DETERMINE HOW MUCH DAMAGES, BECAUSE THEN -IT SIMPLY

SHIFTS TO THE ELEMENT OF DAMAGES.

AND NOW WE'RE TALKING ABOUT WHAT'S THE LOSS TO

THE PLAINTIFF, BECAUSE IT REALLY AND TRULY COMES DOWN

TO THAT SITUATION. IT'S NOT — REALLY, IT'S THAT

SIMPLE, I THINK. MAYBE I'VE OVERSIMPLIFIED IT, BUT

I TRULY BELIEVE THAT'S THE CASE. NOW, CLEARLY THE

ELEMENTS OF DAMAGE -- NO QUESTION, THERE'S A BREACH OF

CONTRACT. NO QUESTION, THERE'S NEGLIGENCE. NO

QUESTION, THERE'S EVIDENCE OF RECKLESS DISREGARD FOR

THAT, IF THE JURY CHOOSES TO BELIEVE THAT.

SO I WILL START WITH, THERE'S NO QUESTION OF

THOSE PARTS AND NO QUESTION ACTUAL AND PUNITIVE

DAMAGES, I THINK, HAVE TO GO TO THE JURY FOR THEIR
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

IS THE.CORPORATION, IF —.EXCUSE ME, IF THE

CONTRACTING PARTY — BECAUSE EVERYTHING STARTS FROM

THAT. THERE WAS A CONTRACT. MR. RHODES WENT AND

SAID, "I WANT" -- IT'S PRETTY STRAIGHTFORWARD, AND I

THOUGHT IT WAS GREAT, BECAUSE I'VE BEEN THERE, IN

DEALING WITH MY LAST CONSTRUCTION PROJECT I HAD THAT

WAS EXACTLY — I SAID, "DON'T TALK TO ME, JUST TELL ME

WHEN YOU CAN FINISH, AND I WANT IT DONE RIGHT",

BASICALLY, AND THAT'S WHAT HE ASKED.'

AND HE SAID, "GET SOME PLANS", AND THEY WERE

PROVIDED. FROM THAT POINT ON, IT STARTS GOING

DOWNHILL RAPIDLY. BUT CLEARLY EVERYTHING STARTS WITH,

WHO WAS THAT PERSON? WAS THAT PERSON THE CORPORATION

OR WA.S THAT PERSON THIS GENTLEMAN SITTING AT THE

TABLE? IT'S THAT SIMPLE. BUT YOU ALL THINK ABOUT

IT, AND LET ME SEE WHAT JUDGE ALFORD WANTS TO DO AND

GIVE YOU A CHANCE TO REFLECT ON IT.

MR. BLANTON: THANK YOU.

(OFF-THE-RECORD DISCUSSION)

THE COURT: LET ME JUST STATE, SO IT'S CLEAR,

OBVIOUSLY WHAT I'M DOING, AND I REALIZE THAT PART OF

THE BURDEN OF PROOF IN ANY CASE IS TO PROVE ALL OF THE

ESSENTIAL ELEMENTS. AND ONE OF THE ESSENTIAL

ELEMENTS, OBVIOUSLY, TO A CONTRACT IS THE PARTIES. SO

THERE'S NO QUESTION THAT THERE'S TECHNICALLY, BECAUSE
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4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

OO

23

24

25

381

THAT, WE FOUND BY CLEAR AND CONVINCING EVIDENCE THAT

THE DEFENDANT WAS NOT ONLY CARELESS AND NEGLIGENT, BUT

WAS RECKLESS, WILLFUL AND WANTON, AND THAT THAT

RECKLESSNESS, WILLFULNESS AND WANTONNESS PROXIMATELY

CAUSED INJURY OR DAMAGE, AND THAT'S THE CLEAR AND

CONVINCING STANDARD. "WE'VE CONSIDERED THOSE FACTORS

AND WE DECIDE TO AWARD PUNITIVE DAMAGES IN THAT AMOUNT

WHICH WE BELIEVE IS FAIR AND JUST AND REASONABLE UNDER

THE CIRCUMSTANCES IN THIS CASE." AGAIN, IF YOU USE

THAT, PLEASE WRITE IT FIRST IN WORDS, THEN IN NUMBERS.

THE THIRD CHOICE IS, "WE FIND FOR THE DEFENDANT."

NOW, WHAT WILL YOU BE SAYING? ONE OR TWO THINGS, AND

ONE REALLY INCORPORATES THE OTHER. OBVIOUSLY THE

PLAINTIFF HAS TO PROVE THE FAULT, THE PERSON WHO

COMMITTED THE NEGLIGENCE. IF YOU CONCLUDE FROM THE

EVIDENCE THAT THE PARTY THAT COMMITTED THE NEGLIGENCE

IN THIS CASE WAS THE CORPORATION, IN OTHER WORDS, THE

DEFENDANT WAS NOT ACTING INDIVIDUALLY BUT WAS ACTING

THROUGH A CORPORATION AND AS A CORPORATION, THEN YOU

MUST RETURN A VERDICT FOR THE DEFENDANT. OR YOU MAY

RETURN A VERDICT FOR THE DEFENDANT IF YOU FIND THAT

THE PLAINTIFF FAILED IN HIS BURDEN OF PROOF ON ANY

ONE OF THOSE ELEMENTS WE TALKED ABOUT, THAT IS,

NEGLIGENCE, DAMAGES OR PROXIMATE CAUSE.

REMEMBER THAT YOU CAN'T AWARD PUNITIVE DAMAGES
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

Samuel W. Rhodes, .lr. and

Piedmont Promotions, Inc.,

Plaintiffs,

Marion L. Eadon, d/b/a C&B
Fabrication,

Defendant.

IN THE COURT OF COMMON PLEAS'

C. A. NO. 01-CP-20-334

/

FIRST AMENDED COMPLAINT

(Breach of Contract)
(Breach of Warranty)
(Strict Liability)

(Fraudulent Breach ul Contract)
(Fraud) -; .'.. . <^,
(Constructive Fraud) r-^
(Negligent Misrepresentation)
(Negligence)
(Bad Faith)
(Nuisance)

(UTPA)
(Jury Trial Requested)

The Plaintiffs above-named complaining of the Defendant above-named, allege:

1. The Plaintiff, PiedmontPromotions,Inc., is aSouth Carolina Corporation. The

Plaintiff, Samuel W. Rliodes, Jr. is a citizen and resident of York County, South Carolina and

is the sole owner of the Plaintiff, Piedmont Promotions, Inc., (hereinafter collectively

"Plaintiff).

2. The Defendant,Marion L.Eadon,is acitizen andresident of South Carolina and

at all times relevant hereto was doing business as C&B Fabrication.

3. ThisActionarisesout ofa transaction involvinginjuries to real propertysituated

in Fairfield County, South Carolina.

4. In March, 1999, the Plaintiff applied to the South Carolina Department of

Transportation for three permits toerect outdoor advertising billboard signs onTeal properly of

the Plaintiff, acljacenl Interstate Highway J-77 in Fairfield County, South Carolina, between

Slate. Highways S-34 and S-59.
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5. On May 6,1999, theSouth Carolina Department of Transportation granted the

Plaintiffthe three requested permits to erect three outdoor advertising billboard signs on the

Plaintiffs real property inFairfield County, South Carolina adjacent Interstate Highway 1-77.

The lag pennit numbers granted the Plaintiff for the three signs are 04-20-426994; 04-20-

426995; and 04-20-426996.

6. The Plaintiffpaidthe required application feeslo theSouth Carolina Department

ofTransportation to obtain the requested permits.

7. Pursuant toa written proposal submitted by the Defendant to thePlaintiff, which

the Plaintiff agreed to on August 4, 1999, the Defendant committed to "fabricate, deliver, and

install" the three outdoor advertisingbillboard signson the Plaintiffs real property in Fairfield

County, South Carolina for the total price of One Hundred Fifty-Three Thousand, Nine

Hundred Sixty Dollars and 00/100 ($153,960.00). On August 4, 1999 the Plaintiff paid the

Defendant the agreed initial payment ofSeventy-Six Thousand, Eight Hundred Eighty Dollars

and 00/100 ($76,880.00).

8. The Defendant fabricated and delivered the tluee signs on the PlaintifTs real

property in Fairfield County, South Carolina approximately October, 1999 and began to install

them and completed the installation approximately February, 2000. A second payment was

made by the Plaintiff to the Defendant on Februaiy 8, 2000 of Thirty-Eight Thousand, Four

Hundred Forty Dollais and 00/100 ($38,440.00). When the signs were erected, the Plaintiff

made the third and finalpayment to the Defendant on February 22, 2000 of Thirty-Eight

Thousand, Four Hundred Forty Dollars and 00/100 ($38;440.00).

9. When installed, each sign became a fixture on, and a pari of. the Plaintiffs ical

2.
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property consequently enhancing the valueand usefulness oTthe real properly.

10. At the time Ihe Plaintiff made the final payment lo the Defendant, the Plaintiff

requested thai he be furnished a copy of the engineering drawings from which the signs had

beenfabricated. At thai lime,the Defendant gave to thePlaintiffa set of engineering drawings

prepared by Thompson Engineering Group, LLC of Athens, Tennessee for C&B Fabrication,

dated July 13, 1999. The Defendant represented to the Plaintiff at that time that the signs had

been fabricated in accordance with the Thompson Engineering Group engineering drawings

dated July 13, 1999, prepared for C&B Fabrication. The Thompson Engineering Group

drawings specified that the foundation for each sign was to be a six foot by twenty-eighl foot,

six inch deep augured footing with poured concrete around it.

.11. In December, 2000, it was observed that one of the three signs was leaning

towards Interstate Highway 1-77 and this was reported to the Defendant who was requested lo

correct the leaning and to inspect the other two signs and make any needed corrections to them.

On or about Wednesday, January 17,2001, the Defendant made adjustments to the sign that was

leaning and purportedly checked the other two signs.

12. On the afternoon of Saturday, January 20,2001, at approximately 5:30 P.M., one

' )
ofthe signs fell on Interstate Highway 1-77 into both southbound traffic lanes. The sign that fell

was nol the sign thai was leaning previously.

13. The South Carolina Departmentof Transportation orally informedthe Plaintiff

lo lake down the remainingtwo signs. The Plaintiff called the Defendant and requested him lo

lake down the remaining two signs. The Defendant senl a crew and crane and took down one

of Ihesigns but refusedto take downthe remainingsign becausehe said he knew hewas going
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to be sued anyway.

14. On January 23, 2001, the South Carolina Department of Transportation gave

Plaintiff written notice of cancellation of all three outdoor advertising billboard permits No.

04-20-426994; 04-20-426995; and 04-20-426996. This notice (as had the prior oral noiice)

mandated that the Plaintiff remove immediately the remaining two signs which had nol fallen.

As a consequence ofthe mandate fiom theSouth Carolina Department of Transportation, the

Plaintiff had the remainingsigntaken down at a cost of approximately $7,500.00.

15. The Plaintiff has received an invoice for the cost of .cutting the fallen sign into

manageable sections while onInterstate Highway 1-77 in the amount of Three Hundred and

00/100 ($300.00) Dollars which he has paid. ThePlaintiffhas also received an invoice in the

amount of One Thousand, Five Hundred and 00/100 ($1,500.00) Dollars as the cost of moving

the fallen sign back onto the Plaintiffs real property which he has paid.

16. Subsequent to February 14, 2001, the Plaintiff received an invoice from the

South Carolina Department ofTransportation inthe amount ofFourThousand Five Hundred

Fifty-two and 35/100 Dollars ($4,552.35) charging the Plaintiff for thecost of removing the

fallen sign from Interstate Highway 1-77.

17. Subsequent tothe fall ofthesign onJanuary 20,2001,theengineer whoprepared

the drawings for the Defendant, from which the signs were to be fabricated, inspecled Ihe

removed signs, still on the Plaintiffs real property inFairfield County, and confirmed from his
r

visual on-site inspection, gross and serious deficiencies, flaws, and defects inthe material used

and in theworkmanship ofthe signs which were concluded to be the cause of the collapse ol

Ihe sign onto Interstate Highway 1-77.
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18. The deficiencies, flaws, and defects in the signs as fabricated included the

following:

a) TheThompson Engineeringplans called foran overallsignheight of 127

feel. The in fact height .was! 58 feel which was anincrease of thirty-one feel. Thai was

an increase in height of over twenty-four percent.

h) The foundation for each sign was to be a six foot diameter by twenty-

eight foot, six inch deep augured footing, which was fora 127 footoverall height sign.

For a 158 foot high sign, the height ofthe sign installed, the foundation should have

been seven foot diameter by thirty foot, six inches deep.

c) The base column pipe material was onlyone-half inch diameter thickness

and the Thompson Engineering plans called for three-quarter inch thickness.

d) The Thompson Engineering plans called for the base column pipe to be

fifty-four inches in diameter but the pipe actually used was sixty inch diameter pipe.

The sixty inchdiameter pipe would call for insertionofthe second stage column of pipe

into the basecolumn pipe a distance ofone and one-halftimes the diameter ofthe pipe,

to wit, ninety inches of inserted depth. There was onlysixly inches inserted depth ofthe

signs installed.

e) Sub-standard splice connections were made in the fabrication or

installation process.

0 The pipe sizes in the column were substandard and did nol meel

minimum code requirements which created the eventuality of a collapse al some poinl

in time.
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g) The signs asfabricated and erected failed lo follow and comply with the

Thompson Engineering drawings lor these signs and resulted inover-stressing the signs

asfollows: sevenly-seven percent (77%) in thebasecolumn, 101 %in thesecond stage;

ninety-eight percent (98%) in the third stage; and eight percent (8%) in the fourth stage.

h) Thesigns were not designed and fabricated inaccordance with generally

accepted design and engineeringpractices.

19. Oninformation and belief, the immediate precipitating cause ofthe sign falling

was the failure of the joint between the base column and the second column because of

incomplete or inadequate insertion depth ofthe second column into the base column and sub

standard welding on the ring plates.

20. As a direct and proximate result of the foregoing, the Plaintiff has sustained

injury and damage as follows:

a) by having to remove the signs as aforesaid;

b) the Plaintiff now has lost the opportunity to erect and maintain as an

economic enterprise on his real property in Fairfield County the outdoor advertising

billboard signs adjacent Interstate Highway 1-77 as a consequence ofthe cancellation

ofthe three permits by the South Carolina Department of Transportation;

c) the Plaintiff has lost the certainty ofthe revenue from the advertising

lhat Ihe signs would have displayed for years to come,

d) the Plaintiffhas paid for three signs which are worthless to him because

Ibey cannot be used; They cannol be used because they were nol buill according to the

design plans and as built they are non-functional, useless, unsafe, and hazardous,
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e) Asa consequenceof havingto remove thesigns pursuant to the mandate

of the South Carolina Department of Transportation, pennanenl fixtures on the

Plaintiffs realpropertyhad lobe removed whichhas resultedin significant injurylolhe

Plaintiffs real property and has significantly impaired itsvalue and usefulness, which

injury cannot be replaced or repaired under the current mandates ofthe South Carolina

Department ofTransportation prohibiting the use of signs al this location.

FOR A FIRST CAUSE OF ACTION

(Breach of Contract)

21. The foregoing allegations of Paragraphs 1-20 are incorporated herein by

reference the same as if set forth verbatim.

22. At the time ofthe transaction between thePlaintiffand Defendant, the Defendant

was fully aware ofthe purpose for which the signs were being made and thai the Plaintiff

intended to use them as a business enterprise of selling outdoor billboard advertising lo the

public to be displayed on the signs. The Defendant lcnew that this was the sole puipose in

obtaining the signs and knew, or should have known, that without the signs serving the intended

puipose thai they were without benefit or use and, therefore, worthless to the Plaintiff.

Accordingly, it was within the contemplation of the parties at the time the transaction was

entered in that breach of the contract/purchase order by the Defendant would expose the

Defendant for liability for consequential damages in addition lo damages for non-performance

ofthe contract/purchase order by the Defendant.

23. By reason ofthe foregoing, the Defendant has breached the contract/purchase

order which has resulted in injury arid damage lo the Plaintiffas aforesaid.
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24. The Plaintiff asks for actual damages against Ihe Defendant in suchsum as ihe

evidence may establish.

FOR A SECOND CAUSE OF ACTION

(Breach of Warranty)

25. The foregoing allegations of Paragraphs 1-24 are incorporated herein by

reference the same as if set forth verbatim.

26. TheDefendantimpliedlywarranted thatthesigns as fabricated, erected, and sold

lo the Plaintiff were fit for the particular purpose, use, and function of outdoor advertising

billboard signs.

27. Byreason ofthe foregoing theDefendant hasbreached the implied warranty of

fitness for a particular purpose which has resulted in injury and damage to the Plaintiff, as

aforesaid, direct and consequential.

28. The Plaintiff asks for actual damages against the Defendant in such sum as the

evidence may establish.

FOR A THIRD CAUSE OF ACTION

(Strict Liability)

29. The foregoing allegations of Paragraphs 1-28 are incorporated herein by

reference the same as if set forth verbatim.

30. The Defendant was at all times material to this Action engaged in the business

of fabricating, delivering, and installing outdoor advertising billboard signs of the type the

Defendant fabricated, delivered, and installed for thePlaintiff.

31. At all times materia] to this Action, Ihe Defendant knew thai ihe signs he

fabricated, delivered, and installed for the Plaintiffon the Plaintiffs real property inFairfield
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County, South Carolina, were in the condition and were the identical signs which had been

fabricated, delivered, and inslalled bytheDefendant on the Plaintiff s real property inFairfield

County.

' 32. The said signs fabricated, delivered, and installed by the Defendant on Ihe

PlaintiffsTeal property inFairfield County, South Carolina, were in a defective condition and

unreasonably dangerous to persons and property as fabricated, delivered, and installed.

33. At'the time the one sign fell on the Southbound traffic lanes of Interstate

Highway 1-77 in Fairfield County, South Carolina, the signs had nol undergone any substantia)

change in their condition from the condition they were in when fabricated, delivered, and

installed by the Defendant.

34. Atall timesmaterial hereto, it was reasonably foreseeable to theDefendant thai

thedefective and unreasonably dangerous condition ofthe signs would place persons and then

property, such as the Plaintiff, at risk ofserious bodily injury or inj ury to his property.

35. As a direct and proximate result ofthe defective and unreasonably dangerous

condition ofthe signs fabricated, delivered, and installed by the Defendant, the Plaintiff has

suffered injury and damage to his real property as aforesaid for which the Plaintiff asks actual

damages against the Defendant in such sum as Ihe evidence may establish.
i

FOR A FOURTH CAUSE OF ACTION

(Fraudulent Breach of Contract)

36. The foregoing allegations of Paragraphs 1-35 are incorporated herein by

reference the same as if set forth verbatim.

37. At the time the Defendant erected the signs, he represented lo the Plaintiff thai

ROA-Page 0832



thesigns had beenmade in confonnity with theThompson Engineering drawings for thesigns,

a copy of which was delivered to the Plaintiffby the Defendant when the final paymeni was

made by the Plaintiff, when the Defendant knew in fact thai the signs had not been fabricated

in conformity with tireThompson Engineering drawings.

38. Bul forthoserepresentations bythe Defendant at thetime thesignswere erected,

and upon which the Plaintiff relied, the Plaintiff would not have paid Ihe Defendanl for the

signs, nor would he have permitted the signs, as made, to have been erected had he been

infonned ofthe true facts by the Defendant.

39. Those false representations by the Defendant were made with the intent to

defraud the Plaintiff and constituted a fraudulent act in the breach of his contract to fabricate

and erecl the signs, which caused the Plaintiff injury and damage, as aforesaid, for which the

Plaintiffasks actual and punitive damages against theDefendant in such amount as the evidence

may prove.

FOR A FIFTH CAUSE OF ACTION

(Fraud)

40. The foregoing allegations of Paragraphs 1-39 are incorporated herein by

reference the same as if set forth verbatim.

41. Al the time the Defendanl erected the signs, he represented that the signs had

been made in confonnity with the Thompson Engineering drawings for the signs, a copy of

which was delivered to the Plaintiff by the Defendant when the final payment was made by the

Plaintiff. At Ihe time the representation was made, il was false. The Defendanl knew thai the

representation was false. The Plaintiff was unaware of the falsity ofthe representation made

10
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by theDefendant at the time The Defendant intended for the Plaintiff to rely upon and ad upon

the false representation of the Defendanl. The Plaintiff did rely and acl upon the false

representation ofthe Defendanl at the time, not knowing thattherepresentation was false. The

Plaintiffhad a right to rely upon Ihesaid representation ofthe Defendant. The representation

of Ihe Defendant, which was false, was material lo the transaction because had the Iruth been

known, the Plaintiff would not have accepted the signs as fabricated and would nol have

pennitted them tohavebeen installed bytheDefendant and would nothave paid the Defendanl.

The Defendant intended lo and did deceive the Plaintiff.

42. As adirect and proximate result of Ihe actual fraud and deceit ofthe Defendanl,

thePlaintiffhas been injured and damaged as aforesaid and seeks actual and punitivedamages

against the Defendant in suchsum as the evidence may prove.

FOR A SIXTH CAUSE OF ACTION

(Constructive Fraud)

43. The foregoing allegations of Paragraphs 1-42 are incorporated herein by

reference the same as if sel forth verbatim.

44. At the time the Defendant erected the signs, he represented that the signs had

been made in conformity with the Thompson Engineering drawings for the signs, a copy of

which was delivered tothe Plaintiff bythe Defendanl when the final payment wasmade bythe

Plaintiff. At the. time the representation was made, it was false. The Defendant knew thai the

representation was false. The Defendant intended for the Plaintifftorely upon and acl upon the

representation ofthe Defendanl. The Plaintiff was unaware ofthe falsity ofthe representation

made by the Defendant al the time. The Plaintiff relied upon the false representation of the
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Defendant al Ihe time, nol knowing that the representation was false. The Plainliff had a righl

to rely upon the said representation ofthe Defendant. The representation ofthe Defendant,

which was false, was material lo the transaction because had the truth been known, Ihe Plainliff

would nol have accepted Ihe signs as fabricated and would nol have permiiled them lo have

been installed by the Defendant and would not have paid the Defendant

45. As a direcl and proximate result of the constructive fraud ofthe Defendant, the

Plaintiff has been injured and damaged as aforesaid and seeks actual and punitive damages

against the Defendant in such amount as the evidence may prove.

FOR A SEVENTH CAUSE OF ACTION

(Negligent Misrepresentation)

46. The foregoing allegations of Paragraphs 1-45 are incorporated herein by

reference the same as if set forth verbatim.

47. At the time the Defendant erected the signs, he represented that the signs had

been made in conformity with the Thompson Engineenng drawings for the signs. At the time

the representation was made, it was false. The Defendant knew that the representation was

false. The Defendant had a pecuniary interest in making the false statement to the Plaintiff in

thai the statement was made to induce the Plaintiff to accept the signs and to pay the Defendanl

for them. The Defendanl owed the Plaintiff a dutyof care to see that he communicated truthful

information to the Plaintiff and not false information. The Defendant breached his duty of care

to the Plaintiffby failing to exercise due care because in the exercise ofdue care, Ihe Defendant

would havecomniuriicaled truthful information and nol false information to thePlaintiff. The

Plainliffjustifiably relied upon (he false representation ofthe Defendant, nol knowing thai the

12
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representation was false. Asa consequence, theDefendant negligently misrepresented thetruth

to the Plaintiff.

48. As adirect and proximate result of thePlaintiffhaving relied upon the negligent

misrepresentation ofthe Defendant,thePlaintiffhas beeninjured and damaged as aforesaid and

seeks actual and punitive damages against the Defendanl in such sum as the evidence may

prove.

FOR AN EIGHTH CAUSE OF ACTION

(Negligence)

49. The foregoing allegations of Paragraphs 1-48 arc incorporated herein by

reference the same as if set forth verbatim.

50. The Defendant was negligent, reckless, andwillful in failing to exerciseduecare

in fabricating thesigns in accordance with theThompson Engineenng drawings for the signs

and in failing to inform thePlaintiffof thealteration of the signs from the design plans and in

failing towarn thePlaintiffofthe increased hazard ofthesigns asfabricated and erected in their

non-conforming condition, in failing to design and fabricate the signs in accordance with

generally accepted design and engineering practice, and in failing toproperly inspect and coned

thesign which fell when heinspected the other leaning sign afew days prior to the sign falling,

thereby subjecting the Plaintiff and the public to the hazard of unsafe signs, one of which

actually fell on Interstate Highway 1-77 as aresult ofthe Defendant's failure loexercise clue and

reasonable care in fabricating, erecting and inspecting the signs.

51. Asa.direct and proximate result oftheDefendant's negligence, recklessness, and

willfulness, the Plaintiff has sustained injury and damage as aforesaid and seeks actual and

13
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punilive damages in suchsum as the evidence may prove.

FOR A NINTH CAUSE OF ACTION
(Bad Faith)

52. The foregoing allegations of Paragraphs 1-51 are incorporated herein by

reference the same as if set forth verbatim.

53. The conduct ofthe Defendant breached the implied covenant ofgood faith and

fair dealing, which is bad faith.

54. As a direct and proximate result ofthe Defendant's bad faith the Plainliff has

been injured and damaged as aforesaid and seeks recovery of actual and punitive damages

against theDefendant in such amount as the evidence may prove.

FOR A TENTH CAUSE OF ACTION
(Nuisance)

55. The foregoing allegations of Paragraphs 1-54 are incorporated herein by

reference the same as if set forth verbatim.

56. The signs as fabricated and erected by the Defendant created an immediate,

continuing tlueat, hazard, and nuisance to the Plaintiff and to the traveling public and

Department of Transportation personnel maintainingthe interstate highway.adjacent to where

the signs had been erected by the Defendant.

57. Because of the immediate ongoing threat, hazard, and nuisance created by Ihe

signs, one of them in fact fell on Interstate Highway 1-77, the other two signs were ordered

removed by the Department of Transportation to abate the hazard and nuisance.

58. By reason of the foregoing the Plainliff has been injured and damaged as

aforesaid and seeks recovery of damages, actual and punitive, in such an sum as the evidence

1.4
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may prove.

FOR AN ELEVENTH CAUSE OF ACTION
(Unfair Trade. Practice)

59. The foregoing allegations of Paragraphs 1-58 .are incorporated herein by

reference the same as if set forth verbatim.

60. The conductofthe Defendant in the fabrication anderection ofthe signs, which

were not designed and fabricated in accordance with generally accepted design and engineering

practice, and which were not fabricated in confonnity with the Thompson Engineering drawings

delivered to the Plaintiffby the Defendant but which were represented bythe Plaintiffashaving

been fabricated in confonnity with the Thompson Engineenng drawings, constituted an unfair

or deceptive act or practice within the meaning of Section 39-5-10 el seq.,.S. C. Code Ann.,

(The Unfair Trade Practices Act) and was conduct having the potential for repetition by the

Defendant. The unfair or deceptive act orpractice oftheDefendant had a direct impaci upon

the public interest in that the signs as designed, fabricated and erectedby the Defendanl were

an immediate, continuing, and constant threat and hazard to the public using Interstate Highway

1-77 and to the Department ofTransportation employees maintaining the said highway. One of

the flawed signs in fact fell on Interstate Highway 1-77, thereby demonstrating an adverse effect

on the public interest. The fact thai the Defendant knowingly arid consciously substituted

different material and used a different design for the signs as fabricated and constructed,

different from what was required bythe Thompson Engineenng drawings, delivered to the

Plaintiff by the Defendant, demonstrates conclusively thai procedures were followed by the

Defendanl which have the potential for repetition of Ihe unfair and deceptive acts in the future

15
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by the Defendanl.

6). By reason of the unfair or deceptive acl and practice of the Defendant, the

Plaintiff has sustained actual damages as aforesaid in such amount as the evidence may prove

62. By reason of the conduct of the Defendanl being in violation of the South

Carolina Unfair Trade Practices Acl, the Plaintiff is entitled to and demands treble damages,

plus costs and attorney fees of this Action.

WHEREFORE, the Plainliffprays for judgment againsl the Defendant iri.suoh amount

as the evidence may prove as follows: •._-

a) Actual damages and costs as to each Cause of Action; "\ ^ •

b) Punitive damages also astothe Fourth, Fifth, Sixth, Seventh, Eighth, Ninth; and

Tenth Causes of Action;

c) Treble damages and attorney fees andcostsas to the Eleventh Cause of Action

JURY TRIAL REQUESTED

The Plaintiffs request a trial by Jury.

hs^XMMM
..reighfOT) B. Coleman

120 Washington Street
Post Office Box 1006

Winnsboro, South Carolina 29180
(803/1^35-6884

loover C. Blanton

1414 Lady Street
Post Office Drawer 11209

Columbia, South Carolina 29211-1209

(803)799-9791

January 2, 2003 ATTORNEYS FOR THE PLAINTIFFS
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Si

I?'

STATE OF SOUTH CAROLINA

COUNTY OF YORK )

COURT OF COMMON PLEAS

C/A No. 02-CP-46-2369

Auto-Owners Insurance Company

Plaintiff,

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion
L. Eadon d/b/a/ C&B Fabrication
C&B Fabrications, Inc. and Low

Country Signs, Inc.,

Defendants.

5OG¥

DEPOSITION OF

MARION L. EADON

********

Tuesday, January 17, 20 06
10:11 a.m. - 12:09 p.m.

The deposition of MARION L. EADON, taken on

behalf of the Plaintiff at the law firm .of Ellis,

Lawhorne & Sims, 501 Main Street, 5th Floor, Columbia,

South Carolina on thei 17th day of January 2006 before

Diane M. Hendricks, court reporter and Notary Public

in and for the State of South Carolina, pursuant to

Notice of Deposition and/or agreement of counsel.

CREEL COURT REPORTING, INC.
1116 Bluiidim-Street. Suite IB/Columbia, SC 29201

(803) 252-3445/ (800) 822-0896

ROA-Page 0841



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

?.S

MARION L. EADON 12

sure. I think that's maybe where we got the

name. Of course, my nickname is Brother, so we

might have used it for that. I don't remember

all that.

Q: Was the business he was operating, was it a

corporation?

A: I don 't think so.

Q: Once you decided to get into this business what

did you do?

A : I went and rented a facility and, of course,

first we formed a -- you know, formed a

corporation. Then I went and rented a building

and proceeded to get the necessary equipment to

do the job with such as cranes and dirt diggers

and welding machines and whatever he said we

had to have.

Q: Why did you form a corporation •>

A: Mainly for protection.

Q: From what?

A: From anything that may happen. You know, I've

had pretty good accountants and attorneys over

the years. Of course, this is the advice that

we always get that, you know', you form a

corporation to protect yourself and, you know,

that's the main reason for it.

CREEL COURT REPORTING, INC.
II16.BlandinS Street, Suite IB /Columbia. SC 29201

(803) 252-3445 / (8110) 822-0896
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MARION L. EADON 13

1 Q: You mean from a liability standpoint?

2 A: Yeah.

3 Q: There's also possibly some tax benefits for

4 doing that?

5 A: Yeah. A lot of different --

6 Q: What was the name of the corporation?

7 A: C&B Fabrications.

8 Q: C&B Fabrications, Inc.? .

9 A : Uh-huh.

10 Q: I noticed you just told me you thought the name

11 of the corporation was C&B Fabrications, Inc.?

12 A: (Nods head.)

13 Q •. And I'm gonna show you what the Secretary of

14 State's office -- the corporation showing you

15 as the registered agent of C&B Fabricators,

16 Inc.

17 A: Or whatever. They one in the same.

18 Q: Okay. That was my question.

19 A: It don't make any difference how you spell it.

20 Q: So when you say C&B Fabrications, Inc. you mean

21 C<*3 Fabricators, Inc.?

22 A: Yeah. Whatever it was.

• 0'• The corporation that you formed?

24 A: Right.

J Q: So if we refer to C&B Fabrications, Inc. or C&B

CREEL COURT REPORTING, INC.
1116 BUmdins Street. Suite IB / Columbia SC 29201

(803) 252-3445 I (800) 822-0896
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MARION L. EADON 14

Fabricators, Inc. somewhere along in this

deposition we're talking about the same thing?

A : Same thing.

Q: All right. You were the president of C&B

Fabricators, Inc.?

A: I guess you could say that.

Q: You were an' executive officer of the

corporation?

A: Right. Chief financial officer.

Q: Chief financial officer?

A: Yeah .

Q: Okay. What was. your -- I mean, you basically

already told me this about basically, Chuck was

to run the entire business and you were the

money man. What was your role in the

corporation? What did you do as the executive

officer?

A-. Mainly, I came in every morning to see what all

needed to be ordered or whatever to fabricate

signs with, to see -- sometimes to interview

employees or just talk to them. Some of the

people he' had hired I'd like to talk to them

and. sometimes I would walk around to make sure

that everyone was busy and stuff like that.

0: Dirt you know anything about the billboard

CREEL COURT REPORTING, INC.
ij 16Standing Street. Suite IB I Columbui. SC29201

(803) 252-3445 /(800) 822-0896 '

ROA-Page 0844



4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

21

25

A:

Q:

Q:

Q

A

Q

MARION L. EADON 15

signs?

No.

Did you know anything about what to order or,

you know, what materials were needed?

No.. They just give you a list of what kind of

steel they needed or whatever they needed.

•So basically your duty as executive officer or

president, one of them, was to go ahead and you

actually put in the orders for whatever they

told you to order?

Well, the girls did. I just got the orders

from Chuck and gave them to one of the

secretaries to -- they checked around with

several different people who -- steel and

stuff, trying to get the best prices and that

kind of stuff.

Was it part of your duties as the president of

the corporation to supervise the work of the

employees and make sure they're doing it the

right way?

No. I wouldn't have any idea whether they were

doing it right or not. ' .

That was Chuck Benenhaley's?

That was Chuck's job and his brother's.

And I think you alluded to this before. 1
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MARION L. EADON

guess another one of your functions was to

provide money?

That seemed like the only function.

I mean, was that generally your only function,

was to provide money?

Basically..

When you mentioned you might talk to a

potential employee, that's just to talk to them

before they're hired just to see. if they're,

you know, not a criminal or whatever?

I just tried to see whether I liked them or

not .

16

Q: Any other duties as an executive officer of C&B

A :

Q

A :

Q:

A

Q

Fabricators or C&B Fabrications, Inc.?

Not really. I assumed they was in good hands.

Was it part of your duties as'executive officer

to negotiate contracts with people or did Chuck

do all that?

He did all that. :

Was it part of your duties as an executive

officer to build the signs yourself?

No .

Now, I understand that you went, out and -- or

an insurance policy was purchased. for C&B

Fabrications, Inc.?
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MARION L. EADON 17

A: Right .

Q: Is that right?

A: Uh-huh.

Q: How did you go about doing that?

A: Well, I mean, Mike Watson had a lot of my stuff

insured anyway and we play poker once a week,

so I just let him handle about everything.

Q: So who did you -- did you actually talk to Mike

or did you talk to somebody in his office?

No. I talked to Mike.

When you went in and talked to Mike about

getting the policy, what information did you

give him about what you were wanting and that

sort of thing?

A: Well, he came down and, of course, you know, he

handled the workers' comp and everything, so I

just -- he went through the whole program, you

know, with the workers' comp and the insuring

of everything that we had. Just, you knuw, il

just let him cover everything.

Q: I mean, did you tell, him "1 want a general

liability policy, I want a workers' comp

policy.. I want this, that the other"?

A: Yeah. I told him I wanted the works whatever

it was. I wanted a complete insurance package.

A:

Q:
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MARION L. EADON 18

Did you tell him that the business was a

corporation?

Yeah.

Did you tell him what the corporation did?

Yeah. He knew. He came down and looked at

everything.

Did you tell him that the name -- what the name

of the corporation was?

Yeah.

Did you tell him that the name of the

corporation was C&B Fabrications, Inc.?

I don't remember that now. I mean, that's

been -- I mean, I don't remember that

conversation at all.

Is it possible you told him it was C&B

Fabrications, Inc.?

Oh, it's a possibility, yeah.

Okay.

But I'm sure.he looked at it, you know?

Looked at what?

Looked at the paperwork for' the corporation.

You know, he talked to the secretary a good

bit. He got most of'the information from them

on vehicles and all that kind of stuff that we

had. You know, different trucks and equipment
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MARION L. EADON 19

that we had.

q: if the policy was issued to C&B Fabrications,

Inc.

A: Uh-huh.

Q: -- did you consider that policy to cover C&B

Fabricators, Inc., the corporate entity that's

formed?

A: I assumed it covered everything that I was

affiliated with, myself and all my affiliations

with the sign business whatever name it was. in.

Q: Well, let me ask you this: Did you tell Mike

that you were operating any business that was

not a corporation as far as sign building goes?

A : No .

Q: Did you go in there intending to insure any

other type of business entity, other than your

corporation that built signs?

A : No .

Q: ; Just so we're clear, when you went in and asked

for the insurance policy from Mike, you knew

that your business was a corporation?

A: Right.

Q •• Right?

A: lib -huh .

Q: You asked hjm to insure your corporation?
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MARION L. EADON 20

Right.

You didn't tell Mike that you were operating

the sign business as a sole proprietor?

No.

Now, were you aware that the insurance policy,

the -- I guess a general -- a commercial

general liability policy was issued in the name

of C&B Fabrications, Inc.?

Was I aware of it?

Yes.

I assumed it had been done, you know? I don't

look at all that stuff. I mean, it's tons of

papers. 1 don't look at them really.

Well, I mean, did you ever -- did you ever

receive a copy of a commercial general

liability policy issued to C&B Fabrications,

Inc . ?

To tell you the truth, I don't know.

Is it possible thati you did and you just don't

remember?

Oh, that's a good possibility.

Okay. Did you ever tell anybody at Creech

Roddey or Auto-Owners or Owners Insurance that

the name on the policy, C&B Fabrications, Inc.,

should be C&B Fabricators, Inc.?
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MARION L. EADON S^

Country Signs, Inc. to the policy to get

insurance for the business that Sam Smith was

already operating as Low Country Signs, inc.?

Right. Uh-huh.

You were aware that Sam Smith had already or

there was already a corporation called Low

Country Signs, Inc.?

Right.

When you got the policy?

Uh-huh.

What was your arrangement with Sam Smith? Was

it something similar to what you had with Chuck

or was it different?

Yeah. About the same.

Did you become an officer of Low Country Signs,

Inc . ?

I guess you could say I was chief financial

officer in that operation also.

What were your duties as an executive officer

o.f Low Country Signs, Inc.?

Just money and insurance.

You just procured the insurance and supplied

some money?

Right .

You didn't supervise any work or write any
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MARION L. EADON Jj

That was after -- or sometime in December of

2000 or January of 2000 somewhere in that

range? •. ••

I don't remember the timetable, but --' I can't

remember, you know, when it was.

Did Low Country Signs and Fabrications, Inc.

ever do any business for Mr. Rhodes or have any

relationship with Mr. Rhodes?

I don't recall. I don't really know.

When Sam Smith -- I've got it. Okay. You were

just mentioning that Sam had gone out at some

point --

MR. COX: Mark that for me. I think I've only got

one .

plaintiffs Exhibit Number Three was marked for

identification purposes.)

Q,: Is that what you're talking about , the invoice

or proposal there-to Mr. Rhodes?

(Reading.)

Is that what you are referring to?

Yeah.

That was done --it says "Low Country Signs,

Inc. - -

Right.

- - proposal " ?

CREEL COURT REPORTING, INC.
1116 Bkinding Street, Suite IB I Columbia, SC 29201

(803) 252-3445 / (800) 822-0896

ROA-Page 0852



>.

*•:-

k
••*

I

A?:

I

••#

•as

*

if
•m-

•'Ki*

m

«•

i

i

2

3

4

5

6

7

8

:9

10

1.1

:12 .

'.3.3

' -1-?

;-15 •

1:6;

: T7

is

rf-9

.2.0

"21

22

• 23

.JVJ. *

A:

Q:

A::

A::

A::

•9-

A :

0:

A-:

MARION L . EADON 37

Wei 1 let me ask you this : Did this proposal

from Low Country Signs, Inc., was that done on

your beh alf ?

Not that I can recall , you know?

And you as an officer of Low C ountry Signs ,

Inc . did n ' t request this proposa 1 be done or

have any thing to do with that prop osal ?

No, not that I can re member.

Did you request this proposal be done or h ave

anything to do with this proposal on behalf

of - - or as an executive officer of Low Country

Signs an d Fab ricat ion , Inc.?
)

No . I didn t deal with any of that kind of

stuff. Like I said, I just, you know, I let

other peopl e .
•

The lawsuit that Mr. Rhodes filed against you

Uh-huh.

in that lawsuit you understand that he sued

you personally?

Right. Uh-huh.

He did not sue any corporate entity that you

were involved with?

Right.

And your defense at the trial, of the tort
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MARION L. EADON 48

I assumed I was covered irregardless, you know?

Let's assume you were not.

Okay.

If you had not been made aware of that, that

was an issue, what would you have done

differently in relation to the defense of your

case?

What would I have done differently? Are you

talking about when I took the policy out, would

I have done anything different or when it was

No.. When you -- in preparing for your defense

in the trial --

Uli-huh .

•'-- okay? If you had known, you know, assuming

that you were not aware. If you had not known

that the policy or that you might -- let me

rephrase that. That was terrible. Assuming

that you were not aware that there was an issue

with the insurance company and whether or not

you were personally insured under the policy,

okay?

(Nods head .)'

If you had been made aware of that before the

rial, would you have taken any different
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MARION L. EADON 50

That's what you maintained throughout' the

entire trial was that you were working on

behalf of the corporation and shouldn't. be

individually liable, right?

Yeah.

Have you ever considered paying any money to

Mr. Rhodes personally to --

SWEENY: I object to that and I'm going to

instruct him not to answer that question.

COX: On what basis?

SWEENY: On the basis that that is involved with

a strategy, a settlement strategy, that we may

or may not have. It would involve

attorney-client privilege and I think it's

beyond the scope of what you're entitled to ask

here in the deposition.

COX: Let me sec if I can put it in a different

context. N

SWEENY: I mean, conversely, if I. got the

Auto-Owners guy on the stand here and said,

"What's your authority?" 1 mean, you would --

C°X: Oh, that's not what I'm asking..

SWEENY: Okay.

C0X: I'm sorry. Let me rephrase it.

Before the -- before the trial of the case,
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MARION L. EADON
Si

okay? The trial we've already been through,

was there any possible way that you were ever

going to pay Mr. Rhodes a dime, personally?

SWEENY: I object. That's speculative. But ir,

addition 1 think that has to do -- that has so

much to do with at torney-;cl ient' discussion and

privilege and I just -- I don't thing that's a

proper question. .

COX: So you're instructing him not to answer

that too?

SWEENY:

that .

COX: Okay. , Let me ask it a different -way.

If you had, assuming that you were not

informed, okay? Let's just assume that for the

sake of this question. •If you had been

informed that .-- that you would not be an

insured under the policy, if it were found that

you were not working for the corporation, would

you have done anything, paid Mr. Rhodes any

money to get the thing settled?

COX: Again, that might be speculative.

SWEENY: Again, I am objecting on the ground of

speculation

COX: Okay.

I am instructing him not t
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MARION L. EADON 52

SWEENY: -- but he -- you can answer the

question if you're able to.

The answer is no.

I think you -- okay. I think you weren't

gonna pay Mr. Rhodes a dime under any

circumstance?

No.

Have you done anything to prepare for today's

deposition?

Yeah. I got up and got dressed.

All right. Have you ever talked with Mike

Watson, your agent, regarding the issues with

Auto-Owners in this case?

Have I discussed it with him?

Y e s , s i r .

Oh, yeah. But I don't believe you want to hear

what I said.

Well, actually, I do want to hear what you

said. If you could maybe delete the cuss

words.

Too many women in here.

What did you and Mike talk about?

I just, you know, told him I was very

disappointed in how they were handling it.

In how who was handling it?
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

SAMUEL W. RHODES, JR., AND
PIEDMONT PROMOTIONS

-vs-

MARION L. EADON

D/B/A C&B FABRICATION

COURT OF COMMON PLEAS

01-CP-20-334

TRANSCRIPT OF RECORD

WEDNESDAY, SEPTEMBER 1, 2004
WINNSBORO, SOUTH CAROLINA

BEFORE:

HONORABLE R. MARKLEY DENNIS, JR., JUDGE, AND A JURY

APPEARANCES:-

CREIGHTON COLEMAN, ESQUIRE

HOOVER C. BLANTON, ESQUIRE
ATTORNEYS FOR-THE PLAINTIFF

CATHERINE G. GRIFFIN, ESQUIRE
AMY MILLIGAN, ESQUIRE

ATTORNEYS FOR THE DEFENDANT

DIANNE A. RUTLEDGE

CIRCUIT COURT REPORTER

' /-. *" :— -
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MR. EADON -- DIRECT BY MS. GRIFFIN 128

1 AND HE WENT UP AND LOOKED AT THE CRANE AND SAID, YOU KNOW,

2 THIS WAS THE ONE WE NEEDED TO DO THE JOB THAT WE HAD TO DO.

i 3Q HOW DID C&B GET BUSINESS?

I
4 A WELL, A LOT OF PEOPLE, YOU KNOW, CALL CHUCK ANYWAY FOR

I

5 REPAIRS AND, YOU KNOW, DIFFERENT THINGS THAT HE HAD DONE,

i 6 AND I GUESS -- I THINK HE KNEW EVERYBODY IN THE BUSINESS,

1 7 AND PROBABLY TO THIS DAY HAS AS MUCH KNOWLEDGE ABOUT SIGNS

I
8 AS I GUESS ANYBODY AROUND, BECAUSE THAT'S ALL HE EVER DID.

» '

, 9 BUT HE MOSTLY, YOU KNOW, GOT ALL THE CLIENTS BECAUSE I

1 10 REALLY DIDN'T KNOW HOW TO DISCUSS CERTAIN ASPECTS OF A SIGN

11 THAT HE KNEW ALL -- ALL THE INS AND OUTS OF IT. AND, YOU

• ••,'••.•
. 12 KNOW, THERE'S PROBABLY 2 OR 300 DIFFERENT VARIATIONS OF

H 13 SIGNS WHICH -- I MEAN, MOST PEOPLE WOULDN'T HAVE A

" 14 KNOWLEDGE OF IT.

15 Q DID YOD ASSIST IN ANY WAY IN SELLING THE SIGNS?
P

P 16 A NO, BECAUSE THEY DID ALL THE COSTING. YOU KNOW, WHEN

" 17 HIS WIFE ALSO WORKED FOR US. AND THAT WAS BY HIS

18 INSISTENCE -- THAT SHE KNEW BASICALLY THE MATERIALS IT TOOK

fc 19 TO BUILD A SIGN. SO WHEN HE WOULD CALL HER AND TELL HER
j

I 20 WHAT KIND OF SIGN THEY WERE BUILDING AND EVERYTHING, SHE

21 KNEW THE TERMINOLOGY OF GETTING THE RIGHT STEEL AND THE

I
& 22 RIGHT.PIPE AND THE RIGHT WHATEVER. AND THEY HAD BEEN DOING

I 23 IT SO MANY YEARS. AND SO I FIGURED THEY WERE THE BEST TO

ft '''••'•
24 HANDLE THAT, ALL OF IT.

, 25 Q ••WERE YOU INVOLVED. IN ORDERING ANY OF THE MATERIALS FOR

1* RHODES VS. EADON
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MR. EADON -- DIRECT'BY MS. GRIFFIN 129

I
1 THE SIGNS?

j 2 A NO. I -- I LET THEM DO THAT.

) 3 . Q WERE YOU INVOLVED IN ORDERING ANY BLUE PRINTS?

4 A NO. LIKE I SAY, THEY ALREADY KNEW ALL THAT STUFF AND
) •
. 5 I DIDN'T, YOU KNOW.

) 6 Q DID YOU HAVE ANY KNOWLEDGE WHERE YOU COULD HAVE

* 7 ORDERED A SET OF BLUE PRINTS FOR A SIGN'

8 A NOT REALLY.

) 9. 'Q IN THE BUSINESS OF C&B WERE YOU EVER INVOLVED IN

! 10 DRAFTING ANY OF THE PROPOSALS?

11 A NO, MA'AM.
)

) 12 Q WERE YOU INVOLVED IN APPROVING PROPOSALS?

• I3 A TO A CERTAIN EXTENT. I WOULD LOOK AT THEM. AND, OF
j"

. 14 COURSE, I WOULD ALWAYS SAY, WELL, CHUCK, YOU KNOW, IS THE

^ 15 COMPANY -- ARE WE GOING TO MAKE ANY MONEY ON THIS DEAL?

) 16 AND HE WOULD SAY, YEAH, WE WOULD.

17 SINCE I DIDN'T REALLY KNOW WHAT I WAS LOOKING AT, I

| 18 TAKE HIS WORD FOR IT, THAT HE KNEW WHAT IT COST TO DO THIS. '

r 19 Q GOING BACK TO THE BUILDING THAT YOU LEASED, WAS THERE

> 20 A SIGN OR ANY INFORMATION ON THE EXTERIOR OF THE BUILDING
r

21 SAYING WHAT BUSINESS IT WAS?

) 22 A YES, MA'AM, AFTER PROBABLY I'D SAY A MONTH OR TWO,

K 23 THEY WENT OUT AND PUT C&B FABRICATION ACROSS THE FRONT OF

24 THE BUILDING, WHICH WOULD HAVE BEEN FACING 301.

j 25 Q AND WHEN THE PHONE WAS ANSWERED AT C&B, HOW WAS IT

f

)

>

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN 130

1, ANSWERED?

2 A C&B FAB.

3 Q DID YOU BECOME AWARE THAT SAM RHODES WAS LOOKING AT

4 THE CORPORATION TO FABRICATE SIGNS FOR HIM?

5 A CHUCK BROUGHT SAM DOWN AND I MET HIM.

6 Q HOW MANY TIMES DID YOU MEET HIM?

7 A I DON'T REMEMBER BUT THE ONE TIME. THE ONLY REASON I

8 REMEMBER THAT IS THAT I WAS STANDING OUTSIDE AND HE PULLED

9 UP IN A -- I BELIEVE IT WAS A BLACK MERCEDES, AND I OUST,

10 YOU KNOW -- RUN THROUGH YOUR MIND, MAYBE HE WOULD BE A GOOD

11 CUSTOMER.

12 Q MR. EADON, CAN YOU SEE THIS IF I HOLD IT HERE?

13 A YEAH.

14 Q THIS IS DEFENDANT'S EXHIBIT NO. 14 MARKED FOR

15 IDENTIFICATION.

16 A RIGHT.

17 Q WERE YOU INVOLVED WITH MR. RHODES IN THE CREATION OF

18 THIS PROPOSAL?

19 A NO.

20 Q DID YOU HAVE ANY INPUT AT ALL INTO THE INFORMATION ON

21 HERE WITH RESPECT TO THE STRUCTURE DESCRIPTION?

22 A NO. ••• . , •••'..

23 Q DID YOU HAVE ANY INPUT WITH RESPECT TO THE REBECO

24 (PHONETIC) PANEL, THE LIGHTS, THE INSTALLATION?

25 A NO, MA'AM.

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN 13J

1 Q DID YOU HAVE ANY INPUT INTO THE PRICING ON THE

2 PROPOSAL?

» 3 A (SHAKES HEAD.)

4 Q DID YOU SIGN THIS PROPOSAL?
I ' .

, 5 A NO.

I 6 Q DID YOU INITIAL THIS PROPOSAL?

1 7 A NO.

8 Q WHO INITIALED THE PROPOSAL?

) 9 A CHUCK.

* 10 Q AND WHEN YOU SAY CHUCK, YOU'RE REFERRING TO CHUCK
r-

11 BENENHALEY?
)

> 12 A YEAH.

> 13 Q AND IS THAT HIS SIGNATURE AT THE BOTTOM OF THE PAGE?
\

14 A YES, MA'AM.
i
* 15 Q UP HERE WHERE THERE'S A REDUCTION IN THE PRICE,

I 16 $153,960, DID YOU APPROVE THE REDUCTION IN THAT PRICE?
ji

17 A I DON'T RECALL THAT. BUT, YOU KNOW, I MAY HAVE. I
t
. 18 DON'T REMEMBER THE INCIDENT.
9

| 19 Q WOULD THAT HAVE BEEN YOUR ONLY INVOLVEMENT IN THIS

& 20

) 22 Q ONCE THAT PROPOSAL WAS ACCEPTED BY BOTH PARTIES, WHAT

I 23 DID THE CORPORATION START DOING TO FULFILL THE PROPOSAL'

24 A.I THINK PROBABLY THE FIRST THING THEY WOULD HAVE DONE
9

| 25 WAS, OF COURSE, ORDER THE MATERIAL.

P

I

I

>

PROPOSAL?

21 A YES, MA'AM.

RHODES VS. EADON
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.. MR- EADON -- DIRECT BY MS. GRIFFIN 132

D
1 Q WERE YOU INVOLVED IN THAT?

D

D 2 A NO, I DIDN'T DO THAT. AND THEN PROBABLY ORDER THE

» 3 BLUE PRINTS IF -- IF THEY DIDN'T ALREADY HAVE A COPY OF IT
I

4 --OF THAT SAME TYPE SIGN, YOU KNOW
)

, 5 Q AND ONCE YOU HAD -- THE CORPORATION HAD THE MATERIAL

6 AND THE BLUE PRINT ON SITE, THEN WHAT INVOLVEMENT WOULD YOU

7 HAVE HAD WITH THE FABRICATION OF THESE SIGNS?

8 A NONE.

9 Q DID YOU HAVE ANY KNOWLEDGE AT ALL ABOUT HOW TO

10 FABRICATE SIGNS YOURSELF? •'

11 A NO, MA'AM.

12 Q DID YOU HAVE ANY INVOLVEMENT AT ALL IN THE DESIGNING

13 OF THE SIGNS?

14 A NO, MA'AM.

15 Q ONCE THE SIGNS WERE CREATED AT THE COMPANY, THEN. DO

16 YOU HAVE ANY KNOWLEDGE AS TO HOW THEY WERE INSTALLED AT MR.

17 RHODES' PIECE OF PROPERTY?

IB A NO, MA'AM.

19 Q DID YOU EVER GO OUT TO THE SITE TO SEE WHAT WAS.

20 HAPPENING IN FAIRFIELD COUNTY?

21 A NO, MA'AM.

22 Q DID PIEDMONT PROMOTIONS PAY FOR THESE SIGNS?

23 A YES, MA'AM.

24 Q AND WHEN THE SIGNS WERE PAID FOR, CHECKS WERE SENT TO

25 C&B FABRICATION. WHERE WERE THOSE CHECKS DEPOSITED?

RHODES VS. EADON
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( 2 SIGNS?

MR. EADON -- DIRECT BY MS. GRIFFIN 134

1 Q WAS THAT THE SECOND OR THE THIRD INSTALLMENT FOR THESE

I 3 A MUST HAVE BEEN THE SECOND. I DON' T REALLY KNOW.

' 4 (PAUSE.)

5 MR. BLANTON: NO OBJECTION.

6 THE COURT: DEFENDANT'S EXHIBIT 25 WITHOUT OBJECTION.

7 (COPY OF 1 CHECK AND 1 DEPOSIT MARKED IN EVIDENCE AS

8 DEFENDANT'S EXHIBIT NO. 25.)

9 Q MR. EADON, DID YOU EVER DEPOSIT ANY OF THE PIEDMONT

10 PROMOTIONS MONEY TO ANY OF YOUR PERSONAL ACCOUNTS?

11 A NO, MA'AM.

12 Q DID C&B FABRICATORS STOP DOING BUSINESS AT SOME POINT?

13 A YOU SAY IT DID WHAT NOW?

14 Q DID THE CORPORATION STOP DOING BUSINESS?

15 A YES, MA'AM. L

16 Q WHEN WAS THAT?

17 A I DON'T REMEMBER THE EXACT DATE. I CAN'T RECALL THE

18 DATE.

19 Q AND WHEN YOU WENT OUT OF THE BUSINESS AS C&B

2 0 FABRICATIONS

21 A YES, MA'AM.

22 Q FABRICATORS, DID YOU FORM ANOTHER COMPANY?

23 A YES, MA'AM.

24 Q AND WHAT DID YOU FORM THEN?

25 A BEG YOUR PARDON?

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN
135

1 Q WHAT WAS THE NAME OF THE NEXT COMPANY?

2 A IT WAS C&B FABRICATIONS INCORPORATED AND LOW COUNTRY

3 SIGN INCORPORATED.

4 Q AND HOW LONG DID YOU DO BUSINESS AS THAT ENTITY?

5 A PROBABLY ABOUT SIX MONTHS.

6 Q NOW, THERE WAS SOME TESTIMONY EARLIER ABOUT RECEIVING

7 PHONE CALLS FROM MR. RHODES IN DECEMBER OF 2000.

8 A UH-HUH.

9 Q AT THAT POINT WERE YOU STILL IN THE SIGN BUSINESS?
10 A WHEN NOW?

11 Q IN DECEMBER OF 2000?

12 A NO, I DON'T KNOW WE WERE STILL IN BUSINESS.

13 Q WHEN YOU RECEIVED THE CALLS FROM MR. RHODES ABOUT THE

14 PROBLEM WITH THE SIGNS, WHAT DID YOU DO?

15 A YOU MEAN ABOUT THE SIGN FALLING?

16 Q ABOUT THE SIGN LEANING?

17 A WELL, I CONTACTED TRACY BENENHALEY. AND TRACY HAD

18 WORKED FOR ME, YOU KNOW, SOME. AND HE DECIDED. TO, YOU

19 KNOW, GO OUT ON HIS OWN. AND HE HAD ALREADY DONE SOME OF

20 IT -- HE HAD A LITTLE COMPANY THEY CALLED T&T I BELIEVE IT

21 WAS. AND I ASKED HIM WOULD HE PLEASE GO UP THERE AND SEE

22 IF HE COULD FIX WHATEVER WAS WRONG WITH THE SIGN.

23 AND HE'S PRETTY ACCOMMODATING. HE SAID HE WOULD TRY
24 TO FIX IT.

25 AND I SAID, OKAY.

RHODES VS. EADON
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[2/28/2060 12:58 8034/3585-

Friday, December29, 2000

Piedmont Promotions
_bt>,'- "-v^muertRhodes

Dear Sam:

C£B FABRICATION

Marion L. Eadon

.a/Ml

As you well know, C4BFabricators wenl out of business April 03, 2000. !was trying lo get
Tracy Benenhaley to look at the sign and repair it.

Checkina back all of you fellows in Ihe siSn business look advantage of me not knowing enoughS business Everyone in the sign business said that after eo feet that the charge should
have r^en one hundred dollars (S100.00) per foot. We underbid this sign by 522,000.00, plus I
lost $25,000.00 on the entire project.

Iam willing to do what it takes to correct the repairs or, the leaning structure, if you will rent the
crane.

If this is not satisfactory, let me know. Alaw suit is awaste of lime due to the tad that CAB
Fabricators went out of business in April anddoss not have any assets.

Please advise.

> £L»
Marion Eadcn

01
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STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD
IN THE COURT OF COMMON PLEAS

SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.,

. Plaintiffs,

-vs-

MARION L. EADON, D/B/A C&B
FABRICATION,

Defendant.

DOCKET NO. 02-CP-20-334

DEPOSITION OF
MARION L. EADON, JR.

Given before Vicki Sarvis Proctor, Court Reporter
and Notary Public at the law offices of McCutchen,
Blanton, Johnson & Barnette, LLP, 1414 Lady Street,
Columbia, South Carolina, on, Friday, June 13, 2003,
commencing at 9:42 a.m.

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA
-Professional Court Reporters-

Serving the Legal Community Since 1957
1-800-822-8711

Beaufort

Florence
Lexington
Spartanburg

Camden

Greenville

Myrtle Beach
Summervi11e

Charleston

Greenwood

Newberry
Sumter

Columbia

Hilton Head

Orangeburg
West Columbia

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-871]
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Page 93

29; your letter -- this one there? I had a

couple of questions about it. In the first

sentence of that letter you say that C&B

Fabricators went out of business April 3, 2000,

correct?

A. Yeah, uh-huh.

Q. Give me^the details of how it quote went out of

business. Was it liquidated as a corporation?

A. It ran out of money.

Q. Was it ever liquidated as a corporation? Is it

still a corporate entity?

A. I think it may be. I'm not sure. The

accountant told me the reason we had to keep the

corporation -- for some kind of tax. I don't

remember.

Q. Okay.

A. I'll have to find out.

Q. So in summary, you don't know whether it's been

; liquidated as a corporate entity or not?

A. No, I. don't.know how they handled all that

stuff. •

Q. Did you have the same accountant, do all your

accounting work?

A. Yes, uh-huh.

Q. Who is that?

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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Page 97

Did they do any sign erection, Low Country
Signs, Inc.?\

Not that I remember.

MR. BLANTON: I need to make a comment.

(BRIEF BREAK BEGINNING AT 12:52 P.M

AND CONCLUDING AT 12:53. P.M.)

In this, your letter of December 29 that you

faxed to Sam Rhodes, what is the significance of

the date of April 3, of 2000, as the date that

C&B Fabricators went out of business?

What is the what now?

What is the significance of the specific date as

is -- from the general comment it went out of

business. This is a specific date. . What is it

about that date that identifies it as the time

that C&B Fabricators went out of business?

I don't really know the answer to that.

Okay.

Maybe that was -- I don't know.

So at the time this letter of December 29, 2000,

that you sent to Sam Rliodes was sent, C&B

Fabricators, Inc. had been out of business over

eight months, from April 3 til to January 29.

Is Lhat correct?

A. Yeah.

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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AUTO-CWNEP.S INSURANCE COMPANY
AUTO ctWNEHS JFE INSURANCE COMPANY
HOME-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

February H, 200 BRANCH CLAIM OFFICE

2000 Center Point Drive, Suite 2200 « P.O. Box 211909
Columbia, SC 29221-6909

1803)354-9022 FAX (803) 354-9034
Toll Free: (BOO) 437-0519

CERTIFIED MAIL-RETURN RECEIPT MQUBOTE^UTO-OWNERS.COWI

RESERVATION OF RIGHTS

FIRST CLASS MAJL

C&B Fabrications. Inc. &-Low Country Signs, Inc.

RE: Claim No:

Insured:

Date Loss:

Claimant:

36-0473-01

C&B Fabrications, Inc. & Low Country Signs, Inc.
01/23/01

Sam Rhodes

Dear Mr. Eadon:

This letter is in regards to the above captioned claim. In OTder thai the company may continue to
handle this matter, we want you to know that we are proceeding under a reservation of nghts.

We are reserving our rights due to the coverage questions involved in this matter. At this time
we are unsure if an occurrence:ias^efined5by}yom;pality:;has<taken;place. Coverage provided by
your policy lonown as Commercial General Liability Coverage Form is found on page one of that
form and is as follows:

SECTION 1-COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. ]nsurinr> Agreement.

Serving Our Policyholders and Agents for 85 Years
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Page Two
Claim No: 36-0473-01

A.

(

We will pay those sums that the insured becomes legally obligated to
pay as damages because of "bodily injur)'" or "property damage" to
which this insurance applies. We will have the right and duty to defend
any "suit" seeking those damages. We may al our discretion
investigate any "occurrence" and settle any claim or "suit" that may
result. Bul,

(1)

The amount we will pay for damages is limited as described in LIMITS OF
INSURANCE (SECTION III); and

(2)

Our right and duty to defend end when we have used the
applicable limit of insurance in the payments of judgements or
settlements under coverage A or B medical expenses under
coverage C.

No other obligation or liability to pay sums or.perform acts or services is covered
unless explicitly provided for under SUPPLEMENTARY
PAYMENTS-COVERAGE A AND B.

(1)

(2).

This insurance applies to "bodily injury" and "property
damage" only if:

The "bodily injur)'" or "property damage" is caused by an
"occurrence" that takes place in the "coverage territory"; and

The "bodily injury" or "property damage" occurs during the
policy period.

c.

Damages because of "bodily injury" include damages
claimed by any person or organization for care, loss of
services or death resulting at any time from the "bodily
injury
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Page Three
Claim No: 36-0473-01

The policy also defines key words such as "property damage" and "occurrence.". For
your convenience 1will quote the policy-definitions as found on page 8through 12 of
the policy form:

"Property damage" means:

a. Physical injury to tangible property, including all resulting loss of use of that
property. All such loss of use shall be deemed to occur at the time ofthe physical
injury that caused it; or

b. Loss of use oftangible property that is not physically injured. All such loss shall
be deemed to occur at the time ofthe "occurrence" that caused it. "Occurrence"
means an accident, including continuous or repeated exposure to substantially the
same general harmful conditions.

Your Commercial General Liability Policy does contain exclusions which may effect coverage.
These exclusions are found on Page 3of your policy. For your convenience I will quote the
exclusions:

1. "Property damage" to "your work" arising out of it or any part of it and including in the
"products-completed operations hazard."

This exclusion does not apply ifthe damaged work or the work out of which the damage
arises was performed on your behalf bya subcontractor.

m. "Property damage" to "impaired properly" or property that has been physically injured,
arising out of;

.1. Adefect, deficiency, inadequacy or dangerous condition in "y°ur product" or
"your work"; or

2. Adelay or failure by your or anyone acting on your behalf to perform acontract
or agreemeni in accordance with its terms.

This exclusion does not apply to the loss of use of other property arising oul of sudden
and accidental physical injury to "your product" or "your work" after it has been put to
ils intended use.

n. Damages claimed by any loss, cost or expense incurred by you or others for the loss of
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Page Four
•Claim No: 36-0473-0]

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal
of:

1. "Your product"

2. "Your work"; or

3. "Impaired property"

If such product, work or property is withdrawn or recalled from the market or from use by
any person or organization because of known or suspected defect, deficiency, inadequacy
ordangerous condition in it.

Our continued handling of this matter does not constitute an admission of any kind on the part of
the company. No act of any company representative while investigating this matter shal be
construed as waiving any company rights. The company reserves the right under the policy to
deny coverage to you or anyone claiming coverage under the policy.

Iwould be pleased to answer any questions you might have concerning our position as outlined
in this letter. I look forward to hearing from yousoon.

Very truly yours,

Carl Anders ' _
Claims Representative

CAVes
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AUTO-OWNERS INSURANCE COMPANY
AUTO-OWNERS LIFE INSURANCE COMPANY
HOWIE-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

May 22, 2001

C&B Fabrications, Inc.

Attn: Marion Eadon

RE:

'\,

Claim No:

Policy No:
Date Loss:

Life Home Car Business

7UWrcl>&m'fh!p&e>

BRANCH CLAIM OFFICE

2000 Center Point Drive, Suite 2200 • P.O. Box 211909
Columbia, SC .29221-6909

(B03) 354-9022 FAX (803) 354-9034
Toll Free: (800) 437-0519

WWW.AUTO-OWNERS.COM

36-473-01

36064416

1-20-01

Dear Mr. Eadon:

]'m writing to follow up with you in reference to amessage you left on my voice mail. In
that message you stated that you wished for Owners Insurance to pay your costs in having
the second billboard sign taken down. Ihave previously explained to you on the phone and
inwriting that your policy does not have coverage for this expense.

] understand you took the signs down because ofpressure you were receiving from the
highway department and the chances that this sign could also fall. Ifyou refer back to the
letter that Iwrote to you on May 1st and to the reservation ofrights letter that 1mailed you
on February 8th, the exclusions for your work and what is considered property damage
would apply to your expense for having this sign taken down.

Ifyou or your attorney still have any further questions, feel free to contact me at
S03-3b4-9022, Extension 220.

Sincerely,

Carl E. Anders, 111

Field Claims Representative

CEA/mv
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AUTO OWNERS INSURANCE COMPANY
AUTO-OWNERS UFE INSURANCE COMPANY
HOME-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNER5 INSURANCE COMPANY

Augusl 2, 2001

Piedmont Promotions, Inc.

Attn: Sam Rhodes

Life Home Car Business

7J*MPrt>(r6m'rh/l&'*

BRANCH CLAIM OFFICE

2000 Center Point Drive, Suite 2200 » P.O. Box 211S09

Columbia, SC 29221-6909
(803) 354-9022 FAX (B03) 354-9034

Toil Free: (800)437-0519
WWW.AUTO-0WNERS.COM

RE: Claim No: 36-473-01 .

Insured: C&B Fabrications, Inc. & Low Country Signs, Inc.
Date Loss: 1-23-01

Dear Mr. Rhodes:

I have received and reviewed some ofthe bills that you sent rne as a result ofthe billboard
falling on 1-7.7. As I explained to you on the phone, we do insure C&B Fabrications but
their liability policy does nothave coverage for mostofthe expenses that will be incurred
by someone in this loss. We have coverage for resulting damages that this sign has caused
and I have enclosed a draft to you in the amount of51800.00. This is for two bills that you
sent me, one for cutting the sign loose from 1-77 and the other for the damage to the fences
from when it fell on them. We will also have coverage for the expenses that the SCDOT
has billed you for and I have paid that bill directly to them.

If you have any other bills that come in please forward a copy to me and 1 will let you
know if they are covered. Please give me a description for what the bill is for when you
mail it in.

If you have any questions, please feel free to give me a call.

Sincerely,

Carl E. Anders, III
Sr. Claims Representative

CEA/mv
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STATE OF SO'n^H CAROLINA ) IN COURT 0^-. COMMON PLEAS UW! «
) SIXTEENTH JDICIAL CIRCUIT

COUNTY OF YORK ) CASE NO.: 2002-CP-46-2369

Auto-Owners Insurance Company,

Plaintiff,

vs.

Samuel W. Rhodes, Jr., Piedmont
Promotions, Inc., Marion L.
Eadon, C&B Fabrications, Inc.,
and Low Country Signs, Inc.,

Defendants.

DEPOSITION OF

CARL ANDERS

JUNE 14, 2006

Deposition on oral examination of CARL ANDERS,

reported by Patricia G. Bachand, Court Reporter and Notary

Public in and for the State of South Carolina; pursuant to

Rule 30 of the South Carolina Rules of Civil Procedure;

said deposition taken at the law offices of Ellis, Lawhome

& Sims, PA, 1501 Main Street, 5th Floor, Columbia, South

Carolina, on Wednesday, the 14th day of June, 2006,

scheduled for one o'clock p.m. and commencing at the hour

of 1:03 p.m.

Ga?£>e7 cRetottinq cSeiuice
Certified Court J^e^orli-.t
iPoit Office Sox- llSeS

Columbia, Jioutk\ Carollnu 202 <1

(Sop) 256-4500
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CARL ANDERS 36

the case; correct?

A. It's my understanding, yes.

Q. All right. And how did you infer was the

defendant in that case? Who_do you always believe was

the defendant in the case?

A. Marion Eadon.

Q. Okay. Personally; right?

A. It was pursued against him, personally.

Q. All right.

A. But he stated that he was not personally;

that he was a representative, of C&B Fabrications, Inc,

though.

Q. All right. At any time, did you ever

communicate in writing to Mr. Eadon or anyone at his

companies that he was not an insured under the policy?

A. Not in the three or four letters that I

sent.

Q. Okay. In any other fashion, did you ^

communicate to Mr. Eadon that he was not an insured

under the policy prior to the amendment that was made

in this lawsuit where that was listed as a new cause

of action?

A, I believe he was -- would have been aware of

that potential when a Dec Action was filed when

Johnston Cox was involved.

^axutx d\s.b.oxkbza J^zivlcl
Cc-UifU'l Court ^Rcborttri
CPoit Office Soy: IZSdS

Columbia, tSouih. CaroLina 2021)
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CARL ANDERS 37

Q. All right.

A. And then also at the attempted mediation we

were going to have in Winnsbord.

Q. Did you look at the Dec Action before it was

filed?

A. I'm sure I did. I just — I don't recall.

Q. All right. Then you're aware that the

original Dec Action did not contain a Cause of Action

claiming that Marion Eadon was not an insured under

the policy. You're aware of that; correct?

A. I'm not aware of that. I'd have to — I'm •

not aware.

Q. All right. Are you aware that,

subsequently, an amended complaint was drafted where

that allegation was made, that he was not an insured

under the policy?

A. I — that — a lot of that's been handled by

counsel, so.

Q. Okay. Are you aware that the amendment that

was made was not made.until after the verdict had been

rendered in the underlying tort action brought by Mr.

Rhodes?

A. I'm not aware of when it was -- exactly when

it was brought.

Q. Okay. When the -- let me show you the

Cfaxaci cJ\cp.oilinQ <^>zxvicc
Certified Court <z/\eporleri
<PoU Office Sox >23aS

Columbia.. <£outh Carolina 21)211
(£oz) 2r,6-ar>oo
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CARL ANDERS 42

does she have the authority to do that alone or —

A. Yes.

Q. Okay. All right. So as far as you know,

was there ever any discussioji ,wjth anyone regarding

the fact that the lawsuit was — and the policy were

captioned differently in terms of C&B Fabrications

versus C&B Fabricators? Was there ever any discussion

about that with Mr. Eadon or anyone in his company?

A. I assume so, yes.

Q. Did you have any conversation .like that with

anyone?

A. I believe that, really, most of the

conversations got going on about that was probably at

the time the suit was filed, and then also at the

attempted mediation we had out in Winnsboro. And I

wouldn't — it was — if I recall, it was noted that

C&B Fabrications, Inc., was not named in the suit.

But then there were also attempts, or it was my

understanding, that they were going to have the

caption redone. ;

0- You mean the lawyers for Mr. Rhodes —

A. Right.

Q. -- were going to redo the caption?

A. Right. .

0- Okay. Dc you know- if that was ever done?

wau'ti dxzfio'itlna- cSzn.ulcs.
Certified Court cJ^ehorleri
CPoit Office Sox 723qS

Columbia, cSoutfi Carolina 2g211
f803) 256-4500
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CARL ANDERS 43

A. It was not done,

y. Okay.

A. It's my understanding that they wanted to

keep it the way they had originally filed it.

Q. Okay. As you understand it, is there any '--

let's say — let's say that the suit was only against

the corporation -- would it make any difference to

your knowledge whether the corporation was properly

identified as to Fabrications or Fabricators? Would

that make any difference —

MR. COX: Object —

Q. — in terms — in terms of Auto-Owners

providing coverage?

MR. COX: Object to the form; requires legal

conclusions. He's not qualified to make that.

A. I guess that's a legal decision.

Q. Okay. Well, I'm asking you, from a personal

standpoint as a claims handler. You don't have to —

you're not stuck with the law. Do you have an

opinion?

MR. COX: Object to the — same objection;

calls for a legal conclusion.

A. I -- I think it's a legal decision.

MR. SWEENY: You know, I'm not sure about

these objections. I think you can object to

(-yaibcx <J\s.p.oitina c~>z\<jLcz.
Certified Court dxchorttn
CPoit Office Sox 12348

Columbia, <Soulh Carolina 20211
I80^ ) 256eTrOO
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by a liability insurer -let--Y insurer is triggered by the allegations
in a complaint?

A- . Yes.

Q- Oo you agree with_that?
«. COX: 0kay.

1...1 concision. r„Bld^^ ^ ^ ^
that basis.

*-. I- ye... got to __ „hen x get asuit ^
I- I^ „hat the allegations in the compiaint ^^
yes. '

Q. In the --

A- But then again, Iaiso look-at all the other
*•«.•«,« 'h*. in this Complaint ._ iDformation ,
"ceived tron, Marion Eado„ and ^ ^^^ ^
- and felt UK-e w. „„ed a defense f<> ^

Q- In the February Bth, 2002 letter, if3

-at Autc,-ou„ers does not insure ^ L^ ^
C&B Fabrications, do you?

*- No. we don't say that we.don-1, you know,
—re Harion Eadon act.ng indlvldually and ^^
^ -ope of the operation, of C&B Fabrications, Inc
^dI*«"t thin, that was.reallyfullydBVelopedor
^ught to .ljght untrl the attempted medication in
-nsooro; an. especially, the way t.he judge charged

Certified Court e/fy.o-^,1
CPo,t Offiar Sox i23qS

CoLmka, Soui/; Carolina 20211
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CARL ANDERS
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0- In the exhibits we've shown here - your
letter of February 8th, 2001, May 1, 2001, August 2,
2001, February 8th/ 2002 ^ ^ Bedell.s ^^^ ^

September 25, 2002 - these .letters are e.pressrve of
Auto-Owners' reservation of rights. But in none of
these letters does ,uto-0wners say that it does not
insure Marion L. Eadon d/b/a C&B Fabrication^ ^
it?

A- It doesn't mention that in there. But I
don't - Idon't think that it really - and Iknow
how the suit was plead - but again, that - him being
found acting personally, really kind of came to light
- or what your intentions were of pursuing him,
personally, and not as an officer of rho

oxricer of the corporation -

"came to light at the mediation, or attempted
mediation; and then again"at the trial.

Q- In none of these letters addressing
reservation of rights did Auto_0wners issue ^^
you and Nr. Bedell, in none of these ^^ ^ ^
address What.you're now telling us, in June of 2006,
that you were entering into adefense because ^
^don represented to you that he was being an officer
of the corporation and that's how you were defending
h^- There's nothing in any of these lettfirg ^
-corroborates what you're telling us your reason for

^/a-Ia czJ?zfioTtmg Sziulcz
Certify Court ^^Ur,
&Oil Office Sox ,23a8

CotumCio. South' Carolina 2Q21,
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CARL ANDERS 103

defending him was, is there?

A. 1 don't see it in these letters. But he —

he knew that. And he understood it also; that he was

named in here, individually._ And so I — it wasn't

news to him. We had a Dec Action that was going on

also. And that was brought up.

Q. My question is: There's nothing in any of

these letters — over a period of a year and a half —

nothing that confirms or corroborates your testimony

today as to the reason for your defending him, is
there?

A. He knew why.

Q- No, but there's nothing in the letters that

corroborates what you're telling us, is there?

A. well, that's why we just said'at the end of

the letter, "Our continued handling of this matter

does not constitute and admission of any kind on the

part of the company. No act of any company

representative while investigating this matter shall

be construed as waiving any company rights. The

company reserves the right under the policy to deny

coverage to your or anyone claiming coverage under the
Policy."

So just because -- I feel just because it's

not listed in these letters, it doesn't mean it can't

^arbs.1 cJ^zk-oitiricj Si
Certified Court cr/^eborters
<Poit Offee Sox ,s34S

Columbia, ooutt Carolina 202 11
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CARL ANDERS
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be brought up through some course of the litigation
that came about.

Q. Mr. Anders, Auto-Owners, through you and Mr.

Bedell, obviously considered_it significant and

important to write Mr. Eadon these letters, several

letters, addressing its reservation of rights, because

that obviously was important to Auto-Owners; is that
correct?

A. That's correct. I'd' also like to back up a

little bit too. You've got a couple of these letters

that were sent out - probably Exhibit 1and 2, maybe,
and another one to Rhodes — and that was pre-suit -

and it wasn't, Iguess, clear that you were personally
going after Marion Eadon. :

Q- But from February — from January 7, 2002

forward when you had the suit papers, there was no

ambiguity about it then; is that not correct?

A. I would say — I would say more clear, you

know, trial, really; and then - and then that day'out
in Winnsboro.

Q- Mr. Anders, do you acknowledge, correctly
so, that Auto-Owners considered it important to write

these multiple letters to Mr. Eadon, specifying the
Policy terms, the policy exclusions, because that was
important?

-^a\bs.i eJ^zfic-.tlizc} <Sziulcc
Certified Court cJ^efiurten
&oU Office Sox ,?34S

-olumbia, Soutf, Carolina 20211
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CARL ANDERS
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Q- Well, why did you mention her name then?

A- I said that he would be informed, and that
he knew --

Q. Informed about what, as to coverage?
-- that --

as to coverage?

Would you let me answer the question?

MR. COX: Let him finish, Mr. Hoover (sic).

Q- You're not answering my question. You're
going off and --

A. You're not giving me a chance.

Q- -- and making your own question.

MR. COX: Now, I'm going to object. You are

badgering the witness. And you're being

argumentative. Let him finish the question.

MR. BLANTON: He's not responding to my
question, is my point.

MR. COX: He is responding to the question.

Just let hrrrr finish. I mean, there's no reason
to get all upset.

A- You asked me, was Marion Eadon informed and

aware the he might not be covered under our policy, or
that he had personal exposure. Ibelieve that he was
fully informed of that.

Q- By whom?

A.

Q.

A.

(Baikal cJ\>zf2oiting Si
Certified Court czRe^orlen
-fp°"' Office Sox i23aS

Columbia, cSoutn Carolina 2021,
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A. Well, by myself; whether Johnston Cox's

defense counsel had relayed that, in some sort of

fashion, be it Dec Actions or whatever; I know he's

talked with — had to have talked to his personal

counsel about you personally- going after him and not

going after the corporation; and again, Catherine.

Griffin, who's defending him, she's got a — I would

assume that she knows and realizes that you're going

after him, personally, and not going after the

corporation; and that if he's found to be personally

liable, there might not be coverage under a CGL

policy.

Q- Mr. Anders, did you have any input into the

decision on behalf of Auto-Owners to now say that

Marion Eadon d/b/a C&B Fabrications is not insured

under the Auto-Owners policy for the judgement against

Marion L. Eadon d/b/a C&B Fabrications that was

obtained by Rhodes and Piedmont?

A. I believe that was done by Counsel.

Q- Your answer is "no"?

A. No.

0- Okay. Does Auto-Owners have a manual or any

established written instructions or procedures for how

a reservation of rights letter to an insured is to be
framed?

CjaxbtLx •ez/^ah.oxf.ina Si
Certified Court <=f?rfnrte-.i
SPoit Office Box 123aS '

Cobmkc, J>out£ Carolina 20211
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CROSS EXAMINATION:

BY MR. COX:

O. Did Marion Eadon ever tell you that he was
operating so„,e businesses as^soie proprietorship,

A. No.

0- I" the prior suit being fiied; „as there

5,81 a"y indi""» '«- anybody that there was any
other entity out there other than „B Fabrications.
Inc.? ••

A. No.

Q- ^s Mr. Eadon informed that day out there in
Winnsboro that he may or may not be covered as an
individual if he's found personally liable?

A- Ibelieve so. Ibelieve he understood the
«mittc.tio„a that if he was found personalJy ^^
and if-the pleadings were not changed to C&B
Fabrications, Inc., they WQuld have ^^^^

0- Even after the suit was filed, which named
Marion Eadon d/b/a run tt=k •a/p/a C&B Fabrication, were you ever
informed by anvonp n,^- mYanyone that Manon Eadon was operating a
sole proprietorship that's r*R F=h • «. • •r uiaL t> LocU Fabrication?

ft- Do" it again for me, please. •

0-- ^11, after-the suit was filed and Mr
Blanton was talking about how - what the defendgnt
"a» couched as, as Marion d/b/a c.B Fabrication - did

<3adzi <zR^o-d-ind SzxvLct
Cerlified Court <J?efo-.ler>

. &oxl Office Box 1234S
Columbia, South' Carolina 202, ,
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you have any reason to believe, before that day in
Winnsboro, that there was any possible sole

proprietorship out there known as Marion Eadon d/b/a
C&B Fabrications?

A. No.

Q- And did Mr. Eadon ever tell you there was

any sole proprietorship out there, Marion Eadon d/b/a
C&B Fabrications? .

A. No.

Q. Either before suit or after suit?
A. No.

Q- There was some mention earlier about a

liability claim versus, like, afirst-party claim.
A. Yes.

Q- And when you were talking about a liability
claim, what did you mean by that?

A. A liability claim being made against one of
our insureds by somebody.

Q. Okay. Under a liability policy? ,

A- Under a general liability policy; be it a

homeowners policy or acommercial liability policy.
Q- As opposed to your insured making a claim

for some type of a loss.

A. First-party loss; if they'd had a fire loss
or --

^ailjEi cJ^tfeoxtlna Ss.xoi.nE
Certified Court cz/feborien
&°*t Office S*x \23elS

Calumka, Souili Carolina 2Q21 1
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OWNERS WSUHAKCE C™™gB COMPANY
^^S^^urVcompany

February 8,2002

Life Home Car Business

BRANCH CLAIM OFFICE
2000 Centsr Point Drive, Suite 2200- P.O. Box 211909

Columbia, 5C 29221.-C909
BD3-3S4-9022 FAX 803-354-9034

Toll Free: 80D-437-O519
WWW-AUTO-OVVNERS.COM

C.& BFabrications, hie &Low Country Signs, Inc.
% MarionEadon

KE:

CERTIFIED MAIL -RETUFJM RECEIPT REQUESTED

Insured:'

Claim "No:

.Date Loss:

Plaintiffs:

C&B Fabrications, Inc. &Low Country Siens. "toe.
36473-01

Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc.

Dear Mr. Eadon:

Owners Insurance Company has recently been mrec.pt <*-^™^elw.
ami* ManonL. Eadon dba CAB Fabncauons. ^™^™f^^- will be^odes,J,;andPiedmontPrornonons,Inc. This^^^^^frig^
Ihave referred this file to Attorney Catharine Gnfrnnn Columbia tor n
defend. Catharine will be getting in touch with yon.

This letter is to also be asupplement to the past reservation of^^£*™̂
sent to you. We have paid for what we believe is^J^'^L to the,our Commercial General Liability Policy. *e wifl be dfendmg pre J
dai,u of damage to real property that is alleged in the su,l W^1^, alread, been
the plaintiffs ate entitled to money for the res, of ihe damage, Aat ha
paid, we believe those damages would not be covered ™* you. Poh £ sims P
outlined the exclusions thai we would not cover the actual dam^et^^^^^^,,,
reservation ofnehts letter to you. fDEFENDANTS

B EXHIBIT-
0 21

—Serviii" Our Policyholders and A^jnis for 85 Years AO- 0011
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^§uio-Chvners btsui-a.

Page Two
Claim "No: 36-473-01

Should the claim of damage to real property be dismissed, there ,s astrong lilceldiood that
we will no longer be providing adefense to you. Ihave talked with yourpersonal attorney,
XenaYounts, andhave givenhera status as to-where things; are at on this claim. - -,

Ifyou have any further questions about this claim or your policy, feel frse to contact meat
thetelephone number above..

All rights, terms, conditions and exclusions in your policy are in full force and effect and
are completely reserved.

Sincerely,

Carl E. Anders, Hi
Sr. ClaimsRepresentative

CEA/hrv

022

-AO-0012
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AlfTO-OWNEHS INSURANCE COMPANY
AUTO-OWNERS LIFE INSURANCE COMPANY
NOME-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

September 25, 2002

Marion Eadon

C&B Fabrications, Inc. &
LowCourTtry Signs,.Inc.

BRANCH CLAIM OFFICE
2000 Qentar Point Drive, SuItB 2200 •• P.O. Bo* 211909

Columbia, SC 28221-8908
B03-364-B022 FAX BQ3-354-9034

Toll Freer 800-437-JJ51B
WttW.AUTO-OWNERS.CORfi

--jvi»~

HE: Insured:

Claim No:

Date Loss:

C&B Fabrications, Inc. & LowCountry Signs inc
36-473-01

1-23-01

Dear Mr. Eadon:

Sf1S^^t0 *e ab°Ve Capti0ned Claira- fa °** that the company may continue tohandle tins matter, we want you to know that we are proceeding under areservation ofTight.
We are reserving our rights due to the coverage questions involved in this matter At this time
we are unsure ifan occurrence as defined by your policy has taken place. Coverage provided bv
your pokey- known as Commercial General Liability Coverage Form is found on Page 1of thai
form and is as follows: . uu»

SECTION 1- COVERAGES

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1• Insuring Agreement. ...

A. We will pay those sums that the insured becomes legally obligated to pay
as damages because of"bodily injury" or "property damage" in which-This
insurance applies. We. will have the right, and duty to defend any "suit"
seeking those damages. We may at our discretion investigate any
"occurrence'.' and settle any claira or "suit" that may result. But,

(1) The amount we will pay for damages is limited as described in
LIMITS OF INSURANCE (SECTION HI); and

COPIED FOR H. D. LEGAL

Serving Our Policyholders and Agents for More Than 85 Ye,
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(2) Our right and duty todefend end when we have used theapplicable
limit of insurance in the payments ofjudgements or settlements
under coverage A orB medical expenses under coverage C.

No other obligation or liability to pay sums or perform acts or services is covered
unless explicitly provided for under SUPPLEMENTARY PAYMENTS -
COVERAGE A AND B.

B. This insurance applies to "bodily injury" and "property damage" only if:

(1) The "bodily injury" or "property damage" is caused by an
"occurrence" thattakes place in the coverage territory; and

(2) The "bodily injury" or "property damage" is occurs during the
policy period.

C. Damages because of"bodily injury" include damages claimed by any
person or organization fox care, loss ofservices or death resulting at any
time from the bodily injury''.

The policy also defines key words such as "property damage" and "occurrence". For your
convenience Iwill quote the policy definitions as found on Page 8through 12 of the policy form:

"Property damage" means:

a. Physical injury to tangible property, including all resulting loss ofuse ofthat
property. All such loss of use shall be deemed to occur at the time ofthe physical
injurythat caused it; or

b, Loss ofuse oftangible property that is not physically injured. All such loss shall
bedeemed tooccur at the time ofthe "occurrence" that caused it. "Occurrence"
means an accident, including continuous or repeated exposure to substantially the
same general harmful conditions.

Your Commercial General Liability Policy does contain exclusions which rnay effect coverage.
These exclusions are found on Page 3ofyour policy, For yom- convenience, I will quote the
exclusions: . •

K. 'Troperty damage" to "your property" arising out of it or any part oi it.

L. "Property damage" to "your work" arising out ofitor any pari of it and including in
the "products-completed operations hazard"

This exclusion docs not apply ifthe damaged work or me. work

COPED FOR h. o. LEGAL
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This exclusion does not Booty, if thedamaged work or the work
Out of which the damage arises was performed on your behalf by a
subcontractor.

m. "Property damage", to"impaired property" orproperty that has been physically
injured, arising out of:

1. Adefect, deficiency, inadequacy or dangerous condition in "your
product" or "yourwork"; or

2. Adelay orfailure by you oranyone acting on your behalf to perform a
contract or agreement in accordancewith its terms.

This exclusion does not apply tothe loss ofuse ofother property arising
out ofsudden and accidental physical injury to "your product" or"your
work" after it has been put to its intended use.

n, Damages claimed by any loss, cost or expense incurred by you or others for the loss
of use,withdrawal, recall, inspection, repair, replacement, adjustment removal or
disposal of:

1. 'Tour-product"

2. "Your work"; or

3. "Impaired property"

If such product, work orproperty is withdrawn or recalled from the market orfrom use by
anyperson ororganization because ofknown, orsuspected defect, deficiency, inadequacy
or dangerous condition in it,

The policy definition of"yourproduct" includes:

a, Any goods or products, other thanreal property, manufactured, sold, handled,
distributed or disposed ofby: (!) you, (2) others trading underyoui-name; or
(3) a person or organization whose business or assets you haverequired; and

b. Containers (other than vehicles), materials, parts or equiprnerrl furnished in
connection with such goods or products,

In addition, "your product" includes:

a. Warranties or representations made at any lime with respect to the fitness,
quality, durability, performance or use of "your product"; and

COPED FORH. Q-LEGAL
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h. The providing or failure to provide warnings or instructions.

The policy definition of"your work" includes:

a. Work or operations performed by you or on your behalf; and

b. Materials, parts or equipment furnished in connection with such work or
operations.

In addition, "your work" includes;

a. Warranties or representationsmade at any time with respect, to the fitness,
quality, durability, performance or use of "your work"; and.

b. The providing or failure to provide warnings or instructions.

Our continued handling of this matter does not constitute an admission of any land on the part of
the company. No act of any company representative while investigating thus matier shall be
construed as waiving any company rights. The company reserves the right under the policy to
deny coverage to you or anyone claiming coverage under the policy.

I would be pleased to answer any questions you might have concerning our position as outlined
in tins letter. I look forward to hearing from you soon.

Very truly yours,

R. Trevor Bedell

Claims Representative

RTB/mv

CQ'pllEDFOTriH. Cx LEGAL
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