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State of South Carolina)

County of Fairfield)

SAMUEL W. RHODES, JR.,

and PIEDMONT PROMOTIONS,

INC.,

"Plaintiffs,

. VS.

MARION L. EADON, D/B/A
- C&B FABRICATION,

Defendant._.

el et Nt St Nt N St S s S ot S o

In The Court of
Common Pleas’
01-CP-20-334

Deposition of
SAMUEL W. RHODES, JR.

January 22, 2003

Deposition on oral examination of SAMUEL W.

RHODES, JR., reported by Sherrie M. White,

Certified Court Reporter and Notary Public in and

for the State of South_Cérolina and in accordance

with the South Carolina Rules of Civil Procedure,

_at thenoffiées_of McCutchen, Blanton,‘RhOGesf&-

Johnson, LLP, 1414 Lady Street, Columbia, South

i : . .
carolina, on Tuesday, -January 21, 2003, scheduled

for 10:00 a.m. and commencing at the hour of

10:10 a.m. .

Ga’(ﬁe! cRe/Joz‘ting Service

Cestificd Court Keportens
[2%9Y. O//icc Box 12345
Columbia. South Corolina 2921
(503) 256-g9500

"EXHIBIT

i

— e —

tabbles’
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SAMUEL W. RHODE  JR. o 28

Prombtions; Inc.'s documents of leasing of the
signs in question, so that is why I am asking.
po you know of ény injury that you have Suffered
other than your loss of inébme to Piedmont
productions for ‘leasing the signs and, of course,
tﬁe‘monéy they put into buyihg the signs and

cleaning up the loss? I have been produced all

of that.
A. - Yes, sir, there is a lot of losses.
Q. I know I have been produéed documents -

reflecting cleanup of the sigﬁs, original

}purchase‘of the sigﬁs, qnd documents reflecting

prior rental and, therefore, I imply loss of

future rental on thé'signs. Is there anything

that doesn't fall in one of those categories that

you are aware of?

A. Yes, sir.
Q. What would that be?

A. Loss_of:yélue_of real estate.

Q. And explain that to-me_ Explain hbw

you come up with thatias a.damage; or how you are
lookiné.at it.

A, Well, my‘feal estate is not worth what
iE was Qith the siéns up.

Q. The same pfbperty that we were talking

gawﬂm 'cf\)cpmh'ng Service
C'uti/iu{ Cout cﬁLpu-lt:.u ’
Post Of/iu\_‘Box 12348
Co[umgia, .sout,: aaxa[i.na 292717
(503) 256-9500 ’

ROA-Page 0486



10

1"

12

13

15

16

17

18

:19._

21

24

25

SAMUEL W. RHODE _ JR.

37

A. The middle sign.
0. And that estimate was for $12,240 to
repair that sign? ‘

. 'Yes, sir.:

0. Did you ﬁéve any follow-up with Low
Country Signs?

. A. I talked to him and Marion. Somehow or
another, I don't know if theyuwere'togetﬁer or
what, because I called C&B or Marion .and this guy
calls me back, and so I don't knéw if they were.

_Q.' You don't know if they were together or

Marion was shutting his business down?

A.  Marion ended up sending people to:come
fix it.

Q. pid someone come ocut to f£ix thaf sign?

A. - Yes, sir."

Q. Do you know what repairs were made on

that .sign?

A. ~They came out to fix thét Sién and -they
were supposéd to inspect ail signs analmake sure
there were no problems with any of ;hem. §

0. . ﬁé you:fémember was it C&B or was it
Low Countr?? | '

A. C&B.

Q. They came:out, do you remember what

ga'tgu cﬁs/zmting Seavice
e:di[i.ul Court cpclbotﬁzu
Post O//icz Box 12396
Columbia, South Cazolina 29271
(803) 256-4500
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SAMUEL W. RHOD , JR. 38

they did as far as what repairg, if any, they
made?

A..: When I left ﬁhe location théy,had the
middle sign hooked up to a crane and they were
SUonsedly restraightening the sign, and éssured
me there was no danger and that they would
inspect all signs and make sure there was no

danger, and everything was fine before they left.

Q. Do you reéall approximately when this
was?
A. That should have 5ee6 in January of
2001 | _
| (DEPOSITION EXHIBIT #6, #7, #8,
#9 MARKED FOR IDENTIFICATION.)
D. I have got some correspondence t6 Mr.

Eadon at C&B Fabricators. Exhibit 6 is a

December 29th letter. Exhibit 7 is a December

29th letter but it is different. Exhibit B is a

letter from Marion L. Eadon to you dated December

29th, ‘and Exhibit 9 is a January 16th letter to

‘Mr. Eadon from you dated January 16th: Let me

take a minute and let you look over these.
LY (Deponent reviewing document.) Okay. .
0. Have you'had a chancé'to look over

those letters? Do you recall those letters?

gamﬂu %EPO'LHIZB Service
duh'/c’uf Court cﬁ:lbmlt:u
Post O//u:t. Box 12348
Ca[umgia, cgoulﬁ C’nw[inn 29211
- (503)256-g500
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44

the interstate, so there are other things that

result that I may not know at this time in the

future.
Q. what do you mean? What type of things?
A. Like it may keep me from getting other

signs because of the strained relationship with
the Highway Department. -
0. Have they told you that or you are just
COncernéd about it?
A. No, I am conéerned.
.(.DEPOSIT'ION EXHIB-IT #15 MARKED
FOR IDENTIFICATION.)

» Q. . Exhibit number 15 is dated January
23:&, 2001, and acéording to that letter at this
point in time one §f the éigns had actuallf
fallen out onto. the road, is théE accurate?

A. Yes, sir.

0. Could you tell me factually —- yéu had
Eold me someone came out from C&B to try,
apparently failing ﬁo repair, bdt.}éu thought
répaifing the sign. Do you know the time frame
between when they'aid'that repair that you saw
and when the sign actually fell?

"A.. would you have a calendar? If not, I

can guess.

ga'tl;s-z We:Pomting Serwvice -
C’nh’/&zr[ Count cﬁc/)mtzu
Post O[[«u Box 123985
Columbia, South Caralina 29211
(503) 256-4500
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SAMUEL W. RHODE” . JR. .. as

Q. I won't hold you to it as a firm date,
just what you believe.

A. Two days.

0. Within twoidaysvafter they were making
the repairs? .

“A. .Yes, sir,‘two or three’

Q. And at that tiﬁe according to this
letter did they say all the signs needed to be
removed at that timeé

A. ' Yes, sir.

Q. And it cancelled the permits if I am
reédiﬁg that accurately?

A. Thét is correct.

:Q, Were the siéns still up at'this time or
had they'qlready béeh removed, do you recall?

A. We had been told to take them down when .

‘the first one fell in the interstate.

Q. I am goihg to let you look at this for
a minute because it looksvliké it may relate, and
I:Wil; gei to Eheéeiéhd'méfklfhem, but those are
dated 1/20, does that appear when probably the
signé were acfually ﬁoved? '

A, 1/20 was- probably when the sign

actually fell.

{DEPOSITION EXHIBIT #1716 MARKED

ga'r.gm cﬁs/mding Sevier
Ctt[('/(‘tll Court a?zpmtzu
. Post tD[/m Box 12345
Ca[um.ﬁia, c?oul/; C’aw[ina 29251
(603) 256-g500
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AUTQ-QWNERS INSURANCE COMPANY
URSNCE COMPANY

AUTO-OWNERS-.IF E INS
(Auto-Owners Insurance

HOME-OWNERS NS URANCE COMPANY
Life Home Car Business

OWNERS INSURANCE COMPANY
= ~OPeRTY-OWNERS INSURANCE COMPANY
Theitb Boblom Foope®

JTHERN-OWNERS INSUURANGE COMPANY

February 8, 2001 ) BRANCH CLAIM OFFICE
‘ 2000 Center Point Drive, Suite 2200 « P.0O. Box 211309
Columbia, SC 29221-63909
(803) 354-9022 FAX (803) 354-9034
Toll Free: [800) 437-0519

CERTIFIED MAIL-RETURN RECEIPT QUBG‘I‘EEUTO-OWNERS-COM

.. RESERVATION OF RIGHTS
FIRST CLASS MALL
C & B Fabrications, Inc. & Low Country Sigpos, Inc.

Route 2 Box 825
Manning, S. C. 29 102

RE: Claim No: 36-0473-01

' Insured: C & B Fabrications, Inc. & Low Country Signs, Inc.
Date Loss: 01/23/01
Claiment Sam Rhodes

Dear Mr. Fadon:

This letter is in regards to the apove captioped claim. In order that the company may continue o
handle this marter, we want you 10 now that we are proceeding under 2 reservation of rights.

We are reserving our rights due to the coverage questions involved ip this matter. At this time

we ‘are unsure if an ogccurrence as defined by your policy has taken place. Coverage providad by
your policy known as Commercial General Liability Coverage Form is found on page one of that
form and is as follows: o

, 3
- SECTION 1-COYERAGES

COVERAGE A. BODILY INJURY AND SROPERTY DAMAGE LIABILITY

" 1. Instring Agresmant

TCEXHIBIT

~ Serving Dur Poiicvioiders and Agents jor 33 Vears

ROA-Page 0491



Page Two

Claim No: 36-0473-0t

A.

We will pay those sums that the insured becomes legally obligated to

pay as damages because of "bodily injury” or "property damage” to
which this insurance applies. We will have the right and duty to defend
any "suit” secking thosc damages. We. may at our discretion
investigate any "occurrence” and settle any claim or "suit" that may
result But, '

D

@

NSURANCE (SECTION M);and - -5 - "

. The amount we will pay for damages is limited as c_icscribed in LIMITS OF

Our right and duty to defend end when we have used the
applicable limit of insurance in the payments of judgements or

_sertlements under coverzge A or B medical expenses under

coverage C.

' No other.obligztion or liability to pay sums or perform acts or services is covered

unless explicitly provided for under SUPPLEMENTARY
PAYMENTS-COVERAGE A AND B.

M

&)

b.

This insurance ageiies o "bodily injury" and "property
damage" oply 1if:

The "bodily injury" or "property damage is caused by an -
mgccurrence” thar takes place in the "coverage territory"; and

The "bodily injury” or "property damage” 0ccurs during the
colicy period. . : :

c.
Damasges because of “bodily injury” include damages
claimed by any person of organizztion for care, loss of

services or death resuiting at apy Ume fom th= "bodily
injurv". :

AG- 005
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Page Threc T
'Claun Ho: 36-0473-01 ’ ) -

The policy also defines key words such as ~property damage” and "occurrence”. For
your convenijeace [ will quote the policy definitions as found on page § through 12-of

the policy form:
"Property damage” means:

a. Physical injury to tangible property, including all resulnng loss of use of that
property All such loss of use shall be deemed to occur at the time of the physical

injury that caused it; or -

. b.Loss of use of tanglblc propery’ that is pot phvsxcaﬂy injured. All such loss sha]l
" be deemed to occur at the time of the * "occurrence” that caused it. »QOccurrence” '_
means an accident, including continuous or repeated exposure to substantially the

same general harmﬁxl condmons-

Your Commctcxal General Liability Policy does contain exclusions Wthh may effect coverage.
These exclusions are found on Page 3 of your pelicy. For your, convenience [ will quote the

exclusions:

L. "Property damage” (o "your work" arising out of it or any part of it and including in the
"products-completed operations hazard."”

This exclusion does not apply if the damaged work or the work out of which the damaae
arises was performed on your behalf by a subconmacior.
m. "Property damage” (0 “impairéd propemty” or properry that has been physically injured,
arising out of; ' :

1. A defect, deficiency, inadeguacy or dargerous condition in "your proguct” or
"your wor'("' or :

2 A dexav ot I:ulurc by your or anvone acling on ¥our behalf 1o perform a contract
or agrezment in accordance wuh {Ls temms.

This exclusion does not apply to the loss of use of othes uroperw arising out of sudden
and accidental physical injury to "your product” or "your work” after it has besn put 10

its intended use.

n. Damages claimed by any loss, COSt ot eXperse incurred by you or others for the loss of

ROA-Page 0493



* Page Four
* Claim No: 36-0473-01

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal
of: '

1. "Your product”
2. "Your wark"; or
3. "Impaired property”
If such product, work or property is withdrawn or recalled from the market or from use by
any person oI organization because of known or suspected defect, deficiency, inadequacy
. ordangerous condition init ... ...
. Ouw Eonﬁnucd handling of this matter does not constmite an. é.dmiséioﬁ of any:kiﬁ{i on the pan of o
" the company. No act of any company representative while investigating this matter shall be
construed as waiving any company rights. The company reserves the right under the policy to

deny coverage to you or anyone claiming coverage under the policy. -

1 would be pleased to ansser any questions you might have concerning our position as outlined
in this lerter. I look forward to hearing from you soon.

Very truly yours,

G\ Qen

Carl Anders
Claims Represeaiative

CAdes !

—.}

AC- 307 |
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STATE OF SOUTH CAROLINA ) COURTiOF COMMON PLEAS

COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT

AUTO OWNERS INSURANCE )

COMPANY, :
)
PLAINTIFF, :
)
VERSUS : TRANSCRIPT OF RECORD
L : Ly s 02-CP-46-2369 :
SAMUELW RHODES s .
MARION L.EADON, ) o
C&B FABRICATIONS, INC., T JANUARY 22, 2004

PIEDMONT PROMOTIONS, INC) ~ YORK, SOUTH CAROLINA
LOW COUNTRY SIGNS, INC.

)
BEFORE:

THE HONORABLE S. JACKSON KIMBALL, MASTER IN EQUITY

APPEARANCES:

A. JOHNSTON COX, ESQ.
ATTORNEY FOR PLAINTIFF

' .HOOVER C. BLANTON, ESQ
ATTORNEY FOR DEFENDANT RHODES

WILLIAM O. SWEENEY 11, ESQ. : '
~ ATTORNEY FOR DEFENDANTS EADON, C&B FABRICATIONS
INC., AND LOW COUNTRY SIGNS, INC.

PHYLLIS S. BARRETT
CIRCUIT COURT REPORTER

EXHIBIT

3
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6
| EXPENSE TO BE BORNE BY THE INSURED CONTRACTOR IN ORDER TO SATISFY

2 HIS CUSTOMERS.
5 LOOKING AT THIS SITUATION - AND THERE ARE SOME CASES THAT
4 TALK ABOUT THIS - THE ONE SIGN THAT FELL DOWN AND CAUSED DAMAGES
s TO THE HIGHWAY DEPARTMENT AND WHATNOT, | WOULD CONTEND THAT
6 WOULD BE AN OCCURRENCE BECAUSE IT IS SOMETHING ﬁ{AT CAUSED
7. PHYSICAL DAMAGE, A DEFECT THAT CAUSED. PHYSICAL DAMAGE TOOTHER - -
s  PROPERTY. BUT THERE HAS BEEN NO OCCURRENCE—
5 THE COURT: WHAT ALL DID YOU PAY FOR OUT OF, ARISING OUT OF-
o THE FIRST ACCIDENT?
n MR COX: WE PAID FOR - AND I BELIEVE THAT'S IN—-
12 THE COURT: YES. |
3 MR, COX: “THE FALLING OF THE SIGN, JUDGE, AND THAT IS IN THE
1« AFFIDAVIT OF CARL ANDERS. LET ME SEE IF | CAN FIND THAT. BQT WE
15 PAID— THERE WAS— REMOVING THE SIGN FROMI-77.
6 . THECOURT: YEAH. DID ';'OU_lPAY ANY OF THE SAME ELEMENTS THAT
17 THEY CLAIM—

18 ' MR cox ALLOFIT.

19 | THECOURT: THATTHEY CLAIM THEY’RE DUE IN THIS— 3
20 - MR. COX: YESSIR | | | |
2 - THE COURT: —INTHIS ACTION?
2 MR.COX: YESSIR. [N FACT, WE PAID ALL OF THE DAMAGES THAT

23 THEY CLAIMED IN PARAGRAPH FOUR OF THEIR COMPLAINT.
24 THE COURT: WHEN[SAY. THEY, IMEAN ..

28 MR, COX: RHCDES AND PEDMONT.
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Auto-Owners Insurance

Lite Home Car Business
TheNoFoblom Foople®

AUTO-OWNERS INSURANCE COMPANY
AUTO-OWNERS LIFE INSURANCE COMPANY
HOME-OWNERS INSURANGE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

. BERANCH CLAIM OFFICE
2000 Center Point Drive, Suite 2200 » P,O. Box 211509
Columbia, SC 29221-6909
.(803) 354-9022 FAX (803) 354-8034
Toil Free: (800) 437-0519
WWW.AUTO-OWNERS.COM

August 2, 2001

b —

Piedmont Prometions, Inc.
Attn: Sam Rhodes

P.0O. Box 4234

Rock Hill, S. C. 29732

RE: ClaimNo:  36-473-01 -
Insured: C & B Fabrications, Inc. & Low Country Signs; Inc.
Date Loss:  1-23-01 R

Dear Mr. Rhodes:

I have received and reviewed some of the bills that you sent me as a result of the billboard
falling on I-77. As I explained to you on the phone, we do insure C & B Fabrications but
their liability policy does not have coverage for most of the expenses that will be incurred
by someone in this loss. We have coverage for resulting damages that this sign has caused
and I have enclosed a drafi to you in the amount of $1800.00. This is for two bills that you
sent me, one for cutting the sign loose from I-77 and the other for the damage to the fences
from when it fell on them. We will also have coverage for the expenses that the SCDOT
has billed you for and I have paid that bill directly to them.

If you have any other bills that come in please forward a copy to me and I will let you -
know if they are covered. Please give me a description for what the bill is for when you
mail it in.

I you have any questions, please feel free to give me a call.

Sincerely,

e S

Carl E. Anders, 1 ‘ ; ST,
Sr. Claims Representative '

CEA/mv —
EXHIBIT

L

030

A NANDN
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AUTO-O'WNERS INSURANCE- COMPANY
AUTO-OWNERS LIFE INSURANCE COMPANY
HOME-OWNERS INSURANGE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
UTHERN-OWNERS INSURANCE COMPANY

Auto-Owners Insurance
Life Home Car Business
Theho Boblom Ruple®

"‘BRANCH CLAIM OFFICE
2000 Center Point Drive, Suite 2200 » P.O. Box-211908
" Columbia, SC 29221-6909

February 8, 2002 | 8033549022 FAX 803-354-3034
: . - Toll Free: 800-437-0519
WWW.AUTO-OWNERS.COM
C & B Fabrications, Inc. & Low Country Signs, Inc. |
% Marion Eadon
Rt. 2 Box 825

Manning, S. C. 29102
' CERTIFIED MAIL - RETURN RECEIPT REQUESTED

RE: - Insured: C & B Fabrications, Inc. & Low Country Signs, Inc.
Claim No: ~ 36-473-01 : ' ’
Date Loss: - 1-23-01
Plaintiffs: Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc.

Dear Mr. Eadon:

Owners Insurance Company has recently been in receipt of suit papers that were filed
against Marion L. Eadon dba C & B Fabrications. The plaintiff in this matter is Samuel W.
_ Rhodes, Jr. and Piedmont Promotions, Inc. This letter is to let you know that we will be
. providing a defense to you in this suit and we will be doing so under a reservation of rights.
" I have feferted this file to Attorncy Catharine Griffin in Columbia for her to answer and
defend., Catharine will be getting in touch with you.

This letter is to also be a supplemental to the past reservation of rights letter that we have
sent to you. We have paid for what we believe is covered property damage thus far under
your Commercial General Liability Policy. We will be defending presently due to the
claim of damage to real property that is alleged in the suit papers. If it is determined that
the plaintiffs are entitled to money for the rest of the damages that have not already been
paid, we believe those damages would not be covered under your policy. Ihad previously-
outlined the exclusions that we would not cover the actual damage to the signs in my past

reservation of rights letter to you. -
: EXHIBIT

~ Serving Qur Policyholders andAgentsf 8 Years ~ g AO- 0011
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' g/xt.uu-uwners mouruer

Page Two
Claim No: 36-473-01

Should the claim of damage to real property be dismissed, there is a strong likelihood that
we will no longér be providing a defense to you. Ihave talked with your personal attorney,
Lena Younts, and have given her a status as to where things are at on this claim.

If you have any further questions about this claim or your policy, feel free to contact me at
the telephone number above.

All rights, terms, conditions and exclusions in your policy are in full force and effect and.
are completely reserved.

Sincerely,
Carl E. Anders, Il
Sr. Claims Representative

CEA/mv f

.- 022

AQ- 0012
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STATE OF SOUTH CAROLINA ) _
Hnn) 6 "8 Ti5FRHRT OF COMMON PLEAS

"IFFELD COUNTY
c EAK .37 eoURT

BETT
¥ IS UEHON NO.- 01-CP-20-334

COUNTY OF FAIRFIELD

NOTICE OF MOTION AND MOTION TO
INTERVENE ON BEHALF OF AUTO-
- OWNERS INSURANCE COMPANY

Eadon, d/b/a C&B

Nt Nt Nt sl vl Nt Nl vtV e Nt

Defendénts

Q\\ TO: HOOVER C. BLANTON AND CRElGHTON COLEMAN, ATTORNEYS FOR
. THE PLAINTIFF AND CATHERINE G. GRIFFIN, ATTORNEY FOR THE
: DEFENDANTS

| YOU WILL PLEASE TAKE NOTICE that the underslgned attorney for Auto-
: Owners Insurance Company will move befone the Presu:lmg Judge of the Slxth
Judacxal C:rcunt at the Fairfi eld Courrty Courthouse Winnsboro, South Carolina, as
soon as counsel may be heard or at such tlme and. plaoe as may be set by the
Courl for an Order pursuant to S.CR.C.P. 24(a), allowing Auto-Owners. Insurance
}Company (“Auto—Owners) to mtervene in this actxon for the sole purpose of
submitting at the trial of this case a special verdict form or a general verdlct form
-accompamed by answer to mtermgatones pursuant to South Carolina Rule of

Civil Procedure.49. |
Auto-Owners Insurance- Company issued an _insurance -policy to the

Defendant with liability coverage for the period of time relevant 1o this -action (the -

“Policy”). Auto-Owners has filed a declaratory judgme’nt action, entitled, Auto-

Owners lnsurance Company v. Samuel W. Rhodes, Piedmont Promotions._lnc. and

EXHIBIT

B (D MOTION FEE P“"&
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Marion L. Eadon, C&B Fabrications, Inc. and Low Country Signs, Inc;, filed in the

York County Court of Common Pleas, civil action #02-CP-46-2369, requesting thaf
the Court declare the rights and obligations of Auto-Owners in relation fo the claims
made by the Plaintiffs in this action against the Defendant. ' Therefore, Auto-Owners
has an .interest in the subject of the action. In addition, if Auto-Owners is not
permitted to submit a special verdict form to the jury, the disposition of the action
may impair or impede Auto-Owners'" ability to protect its 'inten-ast in the event that
the jury retums a general verdict against the Defendant. 'A Furthermore, Auto-
Owners interests are not adequately represented by the .existing parties. Auto-
Owners is informed and believes ;uch réquest will not.- otherwise prejudice the
adjudication of the rights of the originél paniés to the action since the verdid form is
the only thing effected. | | |

This Motion is based upon the pleadings filed in this case, rules of Court, the

attached special interrogatories and ‘'such other matters as may be properly

'preéented to the Court at the time of the hearing. .

ELLIS, LAWHORNE & SIMS, P.A.

BY: ;

A. JOVINSTON COX

1501 Main Street, Fifth Floor
Post Qffice Box 2285 .
Columbia, South Carolina 29202
TEL: (803) 2544190

ATTORNEYS FOR AUTO-OWNERS
INSURANCE COMPANY

Columbia, South Carolina
March S, 2003
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STATE OF SOUTH CAROLINA ) |
ki 5 8 sp M 03rHE COURT OF COMMON PLEAS |

FAIRFIELD f)oki HiyY
CLERK 2F JCURT
BETTY JC E# CHHAMN

| SamuelW Rhodes, Jr., and - )y CGiVIL ACTION NO:: 01-CP-20-334

'COUNTY OF FAIF{FIELD:

~ Piedmont Promotions, Inc., )
' . )
Plaintiifs, )
) SPECIAL m”rennoeATomESlegm&%
v. ) FORM ot @@ i
] ) ™ : (' v
‘Marion L. Eadon, db/a C&B ) ey W e
Fabrication, ) o« 3°C§_) W
' ) ?’et_e\b e,\\'\\
Defendants. ) ?"5‘:‘.\@*5 ;'q;\“:}
e o

ny of their claims

I the jury finds in favor of the Plaintiffs’ and awards daniip
nZs set out below as to each

against the Defendant, then the jury should make the specific findi
of the Plai_ntiff‘;s»claims: - A '
1. Do :you find thai the Defendant breached its contract with the Plaintiffs and that such
breach of cbntram proximately caused the Plaintiffs’ démages? YES or NO (circle one) .
It yourénswér is yes, then in what amount do you fir;d that the Plaintiffs were damaged
: .as a result of the breach of contréct of the Defendant? $, |
2 Do you find that the Defendant’ breached an implied warranty of filness and that such
breach of warranty proximately caused the Plaintifts’ damages? YES‘ or NO (circle one)
" if your answer is yes, then in wha{ é‘mounl do you find that the Plaintitts we.re damaged
as a result of the Breach of ,warranfy of lhe‘Dgfendaﬁt? $
3. _ Do you find that the signs fabricated, delivered and installed by the Defendant \&eie ina.
deiecuve condition and unreasonab!y dangerous to persons and property as fabricated
delivered an mstalled" YES or NO (circle one) i your answer is yes, then in what
amoum do you find that the Plaintifs were damaged as a result ofA the delective

condition of the signs? $
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Do you find that the Defendant fraudulently breached its contrat.:t in representing that the
signs had been const(ucted and erected in conformity with the engineering drawings for
the designs and that such fraudulent breach of contract proximately caused the Plaintiffs’
damages? YES or NO (cirde one) If your answer' is yes, then in what amount do you
find that the Plaintifis were damaged as a result of the fraudulent brgach of contract of
" the Defenaant? 3

Do yoﬁ find that the Defendant committed fraud in rebresenting that the signs had been
- constructed and erected in conformity with the engineering draMngs for the designs and ‘

that such fraud proximately caused the Plaintiffs’ ’daméges? YES or NO (circle one) If

'your answer is yes, then in'what amount do you find that the Plaintifis were damaged as

]

a result of the traud committed by the Defendant?

Do you tind that the Defendant committed c_onstructive fraud in representing that the
“signs had been k_:onstruéled and erected in conformity with the engineering drawings for
-the designs and that such constructive fraud proxirr_\ajel-)l caused the Piaintiﬂs'

damages? YES or NO (circle one) M your answer is yes, then in what amount do you

~find that the Plaintifs were damaged as a result of the constructive fraud committed by

the _befendant? $

" Do you find that the Defendant negligen@ly misrepresented that the signs had been
constructed and erected in conformity with the qngineering drawings for the delsigns and

" that such negligent misrepresentation proximately caused the Plaintiffs’ damagés? YES
or NO. (circle one) M your answer is yes, then in what amount do y_du find that the
Plaintilis were damaged as a result of the negligent misrepresentaiion ot t_he Defendant?
Do you find that the Defendant was negligent in failing to exerc;ise due care in fabricating
the signs in accordance with the engineering drawings for the signs and in'iailing‘ to

notify the Plaintitf of the alteration of the signs from the design plans and that such
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10.

1.

12.

negligence proximately caused the Plaintiffs’ damages? YES or NO (circle one) I your

answer is yes, then in what amount do you find that the Plaintiffs were damaged as a

result of the neghgence of the Defendant? $_

Do you hnd that the Defendant breached the implled covenanl of good faith and fatr
dealmg inherent in any contract and that such breach proxlmately caused the Plaintiffs’
damages” YES or NO (circle one) f your answer is yes then in what amount do you
find that the Plaintiffs were damaged as a result of the breach of the implied covenant of
goud faith and tair .dealing of the Defendant? $

Do you find that the Defendant’s actions created a nuisance to the Plaintiff and that such

nuisance proximately caused the Plaintitls’ damages? YES or NO (circle one) If your

answer is yes, then in what amount do you find that the Piaintiﬁs were damaged as a

-result of the nuisance created by the Defendant? $-.

Do you find that the Defendant’s actions constitute unfair or deceptive acts or practices

within the meaning of S.C. Ann. § 39-5-10 (the South Carolina Unfair Trade Practices
Act) and that the unfair or deceptive acts proximately caused the Plaintitfs’ damages?
YES or NO (circle one) ¥ your. answer-iﬁ yes, then in what amount do you find that the
Plaintiffs were damaged as a result of the unfair or deceptive acls or practices of the

Defendant? $

‘If you awarded the Plaintiff damages under any theory listed above, please inform the -

Count what, if. any, damages you_awarded for the following (The total damages listed

‘below must match the damages listed above)

(a) Cost of removal of the two -signs  erected under pemits  04-20-426995°

"%

(b) Cost of removal and clean up related to the collapse of the sign erected under permit

04-20-426994 $
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{c) Loss of revenue from the advértising that the signs would have displayed

$

(d) Refund of purchasé priceof the three signs $__

{e) Decrease in value of real property upon which sign that 6ollapsed was erected

$

(i) Decrease in value of real property upon which the two signs that were removed were

erected $_

(9) Total Punitive damages, if any $ . .
h) i ybu awarded punilive damages against the Defendant, under which cause(s) of

action were they awarded and in what amounts?

(1) Fraudulent Breach of Contract $

(2) Fraud $

(3) Constructive Fraud $

(4) Negligent Misrepresentation $____ . !

~ (5) Willful, Reckless Conduct $
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STATE OF SOUTH CAROLINA : ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF FAIRFIELD fian 6 )8 52 Bhvi0hcrion NO.. 01-CP-20-334

I‘MRFIELD COUNTY
Samuel W. Rhodes, Jr., and PiedmomLERK) OF count

Promotions, Inc.,. . BETTY Jo BECKHAM ~
Plaintiff, - CERTIFICATE OF SERVICE
Y.

)

)

)

Marion L. Eadon, d/b/a C&B Fabrication, )
. )

Defendants )

)

)

The undersigned enployee of Ellis, Lawhome & Sims, P.A., attorneys-for the Defendant,

" does hereby certify that service of the attached Notice of Motion and Motion \zo Intervene on
behalf of Auto-Owners Insurance Company in the above-referenced action was made upon all

counsel of record by placing same in the United States Mail, first class postage prepaid, at the
' Below listed address clearly indicated on said envelope this the S%day of 'March, 2003,

-addressed as follows:

Creighton B. Coleman, Esqunre
MCCUTCHEN, BLANTON, RHODES
& JOHNSON, L1L
120 Washington Street
Post Office Box 1006
Winnsboro, South Carolina 29180

Hoover C.-Blanton, Esquire
" 1414 Lady Street
Post Oftice Drawer 11209
Columbia, South Carolind 29211-1209°

Cathanne G. Griffin, Esquire
BAKER, RAVENEL & BENDER
1730 Main Street
Post Otfice Box 8057
Columbia, Somh Carolina 29202

oy Ot
Cbenmfer lﬂkmson

¥
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STATE OF SOUTH CAROLINA B
o q i
X Pty )i
COUNTY OF FAIRFIELD d‘e\a C:r’“ e, o,:n,,_ )
\3) A=
b\ i

Samuel W.. Rﬁodes, Jr., alﬁ
_Piedmont Promotions, Inc.;

. Plaintiffs,

A

MOTION TO INTERVENE ON BEHALF
. e : OF AUTO-OWNERS INSURANCE
Marion L. . 'Eadon; -d/b/a . C&B " ' COMPANY ‘

[Fabrication, 3 .

Defendants '

)
)
)

)
)
)

)
)A
)

)
)

TO: HOOVERC. BLANTON AND CREIGHTON COLEMAN ATTORNEYS FOR
THE PLAINTIFF AND CATHARINE G. GRIFFIN, ATTORNEY FOR THE
DEFENDANTS: '
YOU WILL PLEASE TAKE NOTICE that the undersigned attomey for Auto-
Owners Insurance Company will move. before the Presndmg Judge of the Sixth

Judicial Circuit at the Fanﬁeld County Counhouse Winnsboro, South Carolina, as

~ soon as counsel may be heard or at such hme and place as may be set by the

Coun, for an Order pursuant to S.C.R.C.P. 24(a) or 24(b) allowmg Auto-Owners

Insurance Company ("Auto Owners") to mtervene in thlS actlon for the sole purpose

S of submmmg at the tnal of thns casea specxal verdzct form ora general verdnct forrn .

accompamed by answer. o lmerrogatones pursuant to South Carohna Rule of

Civil Procedure 49.
‘Auto-Owners Insurance Company issued an insurance policy to the
Detendant with liability coverage for the period of time relevant to this action (the

"Policy”). Auto-Owners has filed a declaratory judgment action, entitled, Auto-

Owners Insurance Company v. Samuel W. Rhodes, Piedmont Promotions, Inc. and

EXHIBIT

CIVIL ACTION NO.: 01-CP-20-334 -

AMENDED NOTICE OF MOTION AND

ROA-Page 0507



Maiion L. Eadon, C&B Fabrications, _lnc. and Low Country Signs, Inc., filed in the

York County Court of Common Pleas, civil action #02-CP-46-2369, requesting that

the Court declare the rights and oBIigations of Auto-Owners in relation to the claims -

.made by the Plaintiffs in this action against the Defendant. Therefore, Auto-Owners '

~ has an interest in fhe subject of the action. In addition, i Auto-Owners is vn’ot
| permitted to submit a special verdict form to the jury, the disposition of the action
' may impair or impede Auto-Owners’ ability io protect its interest in the event that
“the jury retums a geheral verdict against thé Defendant. Fudhgmore, Auto-
Owners inférests are not adequatgly re’presen.ted by the.existing parﬁes.' Amé—
Owners is informed aﬁd believes such request will not otherwisé prejudice the
adjudication of the rights of the originél parties to the aci;on since the \}erdict foﬁn is
'~ the only thing effected. |
| This Motion is based 'upovnv'the pleadings filed in this case, rule;s of Céurt, the
attached  special interrogatories and such other matters as may be properly
presented to the Court at the time of the hearing.' |

" ELLIS; LAWHORNE & SIMS, PA.

BY: :

7 )
-A. JOANSTON COX ™
1501({Main Street, Fifth Floor
Post Office Box 2285

Columbia, South Carolina 29202 -
TEL: (803) 254-4190 . ‘

- ATTORNEYS FOR AUTO-OWNERS
INSURANCE COMPANY

~ Columbia, South Carolina
‘April 17, 2003
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STATE OF SOUTH CAROLINA

B - }  INTHE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ) ‘ L
- Samuel W. Rhodes, Jr., and ) CIVIL ACTION-NO.: 01-CP-20-334
. Piedmont Promotions, Inc., ) ' 5
Plaintffs, . ) . ... .
o o )-.. MEMORANDUM IN SUPPORT OF - -
v e )} -MOTION TO INTERVENE ON BEHALF -
» L : ) OF AUTO-OWNERS INSURANCE
Manon - L. Eadon db/fa C&B ) ' COMPANY
Fabncatron )
' )
Defendants. )

. NOwW COMES Auto~Owners Insurance Company (heremafter "Auto-Owners)_

and submrts its Memorandum n Support of Notice of and Motlon to lntervene pursuant

'.attached to Mouon) is a commercral general habrhty polrcy covenng clalms agarnst the':

1o South Carohna Rule of’ Civil Procedure 24(a) and (b): and shows the Court as follows:

This case ‘involves allegatrons of faulty workmanship against the Defendants,

who manufactured and installed advertising signs for the Plaintiff. Auto-Owners, the )

moving pérty is the insurance carri_er-'for the.Defendants. and is presently defending the

Defendants in this actron under reservatron of rights. The polrcy (# 036064418,

defendants for property damage” resulting from an occurrence However, the pohcy

excludes coverage for, among other things, damage resulting from the Defendants’ awn

-work product; damages claimed for any loss, cost or expense incurred by the

defendants or others for the loss of.use, withdrawal, - recall, _inspection, repair,

' replacement, adjustment, removal or disposal of Defendants’ product or work; property

damage to impaired property or property that has not been physically injured ansing out_'

EXHIBIT

4 B
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of e; defect, deficiency, inadeguacy or dangerous condition in Defendants’ product o}
work: and damage expected or inténded by the defendants. If a general verdict .is
rendered in this case, it will be difficult al a later' stage for both Auto-Owners and the
Couﬁ to determine what portion of any damages assessed againét the defendants a“re
covered or fall under a policy exdusiqn, On the other hand, if Auto-Owners is permitted

to intervene for the limited purpose of r_eqdesting specific ﬁndings after the jury renders

" a general verdict, the doctrine of judicial economy will be promoted and” Auto-Owners' |

- interest protected.
Discussion
1. Auto-Owners should be permitted to intervene as a matter of right.

Auto-Owners should be allowed to intervene in this action pursuant to Rule 24

(a)2): AIthoUgh ‘South Carolina courts have not directly ‘addressed intervention 'by' an.

insurance carrier in circumstances similar to this case, our Supreme Court has interpreted

. “the rules to permit liberal intervention particularly where as hers, judicial economy will

be promoted by the declaration of the _rigﬁts of all parties who may be affected.” -

Berkeley Elec. Go-op., Inc. v. Town of Mt Pleasant, 302 S.C. 186, 394 S.E.2d 712,714

- (1990). In addition, the Supreme Court has stated that lower courts “must consider the"

pragmatic consequences of a decision to-permit or deny intervention and avoid setting

up rigid applications of Rule 24(a)(2). Each case will be examined in the context of its

unique facts and circumstances.” Id.
Rule 24(a)(2) provides that:

Upon timely application anyone shall be permitted fo intervene in an
action: ... (2) when the applicant claims an interest relating to the property
or transaction which is the subject of the action and he is so situated that
the disposition of the action may as a practical matter impair or impede his
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ab»my to protect that interest, unless the apphcants interest is adequately
represented by existing parties.

Accordingly, a party moving to inter\}ene under Rule 24 (a)(2) must: (1) establish
~Atimely apblication; 2(2) assert an iﬁtereét rél'éting to the property or t;anséction which is
the subject of the action; (3) demonstrate that it is in a pbsition such that without
intervention, disposition of the action may impair or impede its ability to bro;tect- that
interest; and (4)> d_emonétrate that its interest_ is iriadequatély represehted by other

parties. id.

A court must consider the following factors in det'efrnining whether a motion to .

intervene is timely:

1) the time that has passed since the applicant knew or should have
- known of his or her interest in the suit; 2) the reason for the delay; 3) the
stage to which the litigation has progressed; and 4) the prejudice the
“original parties would suffer from granting intervention and the applicant
would suffer from denying intervention.

Ex parte Reichiyn, 310 S.C. 495, 427 S_E.2d 661, 664 (1993). "The court must

. consider all the circumstances in each case, not just to what point the suit has .

- progressed. The most impbdant consideration in reviewirig the decision is whether the

' delay prejudxced the partles Holsev V. Armour & Co. 743 F. 2d 199 (4™ Cir. 1984)
' Tlmehness |s not an issue here because of the” l;muted nature of Auto-Owners proposed

" involvement in this.case. All Auto-Owners is requesting is that the court submit special

interrogatories to the jury after the verdict, if the verdict is against the Defenda_nts. This

- will not require the Plaintiffs to offer any additional evidence to prove their case against

the Defendants. It will not require any party to engage in any additional discovery or
result in any delay of the trial of this case. Therefore, granting intervention will in ng

way prejudice any party to the action.
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As to Auto-Owners' interest in the subject lransécliqn; the Defendants have daimed

Auto-Owners is oEligaled to indemnify them under their commercial general Iiébility bolicy for
any amount for which they are found liable to the Plaintiffs. And, pursuant to. the terms of the
-policy, Auto-Owners' Ilabshty for mdemmf ication, lf any, will depend upon whxch claims the jury
finds that the Defendants -are liable to the Plaintifl. (See Policy.) Therefore, the issues
determined in this action may determine the extent that the Defendarits tlairﬁ Auto-Owners is;
liable to them far in'demniﬁ.cation: consequently, Auto-Owners’ financial interest in the righfs to

be" "dete(rﬁined in this action wérrant intervention. See Berkeley Elec. Co—op. V. Town of Mt.

Pleasant, 304 S.E.2d 712, 715 (1990).

Cl,earjy, witﬁout intervention, the disposition of .lhe action may impair Auto--
Owners' ability to protect its interest. As discussed in Berkeley, a "prospedive
intervenor demonstrate that without its mterventlon the dlsposmon of the case may
impair or 1mpede its ability to protect its mterest To ‘meet that requnrement, a party
need not prove that it would be bound in a res Judlcata sense by the Judgmeni only that
it would have difficulty adequately protecting its interests if not allowed to’ mtervene.
Berkeley, 394 S.E.2d at 715. If the jury retums a general verdict thhout specrfymg
what the’ damages are for, Auto-Owners ablhty to determme Wthh damages are
"~ covered under its policy may be, destroyed.' B

Furhermore, Auto-Owners’ }ntéméts are not a!dequately being represented by
~any other party to the action. As néted-in Bérkeley,‘ the burden of showiﬁg that its asseﬁed

interests are nol represented by any other party is mummal and the party need only show that

the represent_ahon of its, interests "may be™ madequate ld. Clearly, no other party to this

aclion has any interest in requesting the jury specify ihe damages awarded in this case.
Therefore, Auto-Owners meets all of the requirements for intervention as of right and should be

allowed to intervene.
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. ﬁermissive Joinder under Rule 24(b)(2)

- if the Cournt finde that Auto-Owners is not permitted to intervene as a matier of right, tlre
Court should allow penrlissiye joinder under.R‘ule 24(b)(2). Rule 24(b) states that a party is
enfitled to intervene when the moving party’s Aclaim or defense and the mairl action have a

question of law or fact in common. See, South Carolina Tax Comm'n v. Union County

Treasurer, 368 S.E.2d 72, 75 (S.C. CL App. 1988). S.C.R.C.P. 24(b)(2). Permissive

* intervention is wholly discretionary and a frial courls ruling would be reversed only for an abuse

of discretion. Rule 24(b) is based upon the same theory as penﬁissiye joinder of parties —

" including all parties with common questions of law or fact in the same action promotes judicial -

economy. id.

The case at bar is typical of the type of case for which the permissive intervention rule

-_ was designed. See, Knapp v. Hankins, 106 F.Supp. 43 (D.C. . 1952) (courts have allowed

insurance companies to irllervene in cases where they mig'ht otherwise have bmught' a
- subsequent declaratory judgment action to determme therr liability). Rule 24(b) was desrgned

for the srtuahon where “the prospec:lrve intervenor might institute or be called upon to defend a

: separate proceeding that would substantially duplicate the one in’quesﬁon." South Carolina Tax -

' Comm'n, 368 S.E.2d at 75-76.

Here the court should allow Auto—Owners lo mtervene because the same faclual lssue

. fbelng delermrned by the jury — the amounl of monetary loss sustamed for each lype of damage

i claimed — rs at issue in-both the present: actlon between the: Plamtnff and the Defendants,- and
the. declaratory judgment action betweeri'the ‘Defendants and Auto-Owners. _

Furthermore, Rule 24(b) provrdes that the Court should consider whether the
intervention of Auto-Owners would "unduly delay or prejudice the adjudication of the rights of
the original parties.” See, S.C.RAC.P. 24(b). Here intervention will cause no delay and no
prejudice. First, no addilional discovery would be required because the Plaintiff must prove

" each element of any claim as to which the jury awards darmages, and the special interrogatories

AN

(4}
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will be consistent with the proof required of the Plaintiff. There will be no prejudice to thé
existing parties because intervention would have no effect on‘ the pending 'action until after tﬁe
_jury reaches a verdict. | - :
Allowing Auto-Owners to intervene will r'lol- cause a’dglay. in this a;:tion or brejudice the
original parties, aﬁd it would further fhe _imérests of judicial economy by redﬁ_cing énd possibly
eliminating the issues.1o be determined-by a jury in the dedarafory judgment action. Therefofe;
the Court should grant Auto-Owners' motion to iﬁtewene, and Aut‘o-Owner:%Ashould'be ac@ded as
"a déféndaht. in this actioﬁ for the lhnitéd-hurpﬁse of subfnilting‘ a special verdict form and speciél

interrogataries to the jury.

AELL!S,LAWH' RNE & §IMS, PA.

Columbia, South Carolina 29202
TEL: (803) 254-4190

ATTORNEYS FOR AUTO-OWNERS
INSURANCE COMPANY

Columbia, South-Carolina

___#/9 ,2'063
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‘STATE OF SOUTH CAROLINA
SECRETARY OF STATE-

ARTICLES OF INCORPORATION

2YPE QR PRINT CLEARLY INBLACK INK.
1. The nome of 1he proposed comporetionis Lowcountry Sing & Febricetion. nc,

2. mmialmgl:lueﬂommdmwwakmhmm
. Stoet Addresy
and he iz registered sgent éls&:ﬁsddwssb:m;

| hereby nt fo the appotntmen as regs ‘wdmomwaﬂu\m&\
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sheres suthorized is 1000 .

b1 mpmmlswumxoMMmesmm:
Class of Shares Authorized No. of Esch Class

“The retative right, preferente, and nm{lauonsoln shares of eath cless, end of eoch sefies
wilkin 8 class, are us follows: . .

a mmistmceol_ihewmmmdmﬁbmhbuﬁhﬁw%eﬂyolsmewﬂess
@ delayed dete & indicoted {See Section 133-1-230{b) of the 1978 South Carolina Codp of Laws.
a armer d!a .

5. The oplional provisions, which tha torporsticn elects o inciute in the antidas f incorperation, e
as follows (See the applicable provisions of Secions 33.2-102, 35-2-105, and 35-2-221 of the
1976 Spuh Ceroiina Code of Laws, as amended).

6. Tre name, edaress and €59 ofenchir 1or ere es folows (only ons is required).

B. Mazionl, Eaton

. teme .
Beyte 2, Bor 625 _Mangipo SC201R__.
AdOrss A

Spnohoe

Signatze
CERTIAED TO BE A TRLIE AND CORRECT COPY

AS TAXEN FROM AND CO|
: MPARED WITH
ORIGINAL ON FILE N THIS OFFICE THE

grone — .
\JL‘.‘ fr 7 %6

/e ey

SECRETAHY OF STATE OF SOUTH CAROUNA

00-020063CC

ROA-Page 0515



Hamve of Corporstion

Nomo

Addroxs

7. tmmmmmmlmwlowwwhmsmmd&mhmdmmmlho
corporation, to whose ertictas of mcotporation (s certificate I8 attached, has complod with the
requirements of Chapier 2, Tite 33 of ths 1978 Sauth Carollna Codo of Laws, as emanvsd,
relating to the enides of incorporation.

prosmsIE : WMCC{ ' (aMdU@QIA_,

B boryed Wipich
Typo o Peni Namo
PR09a 138
Addrzuo
bepatng, Sovth Caroting
203433 89p4
Tedrohone Number
BUNG INSTRULTEONS
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2. 3 122 pace n s torm & 201, piezsn itach shaots E] LY
in bic b . "
3 Emhhd!!lﬁmmnhmmclsm
a. WBWWBEAWMDGYMWMT (SEE SECTION 12-18.20 OF THE 197650\!7”
CAROUN&\COUEDFMWl
Rolun ta: Scontary of State
P.0 Box 11330
Columbia, SC 20719

NOTE

'-TNEFQ.NGO?YO@WEN‘! DOES NOT, N AND OF ITSELF, PROVIDE AN EXCLUSIVE RIGHT TO USE YIS

THER AND
MARK. FOR MORE INF ORMATION. CONTACT THE TRADEMARKS DIVISION OF THE SECRETARY OF STATES OFFICE AT
'(B03) 138-231. . -

< : s 09 vecx ) ¥ o Revised by South Carchna
Seanivy of Steis, Jamney 1999
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12/29/2088 12:59  BB3AT 54 C&B FABRICATION .

Marion L. Eadon -

P.O.DrawerH
Manning, SC 29102
(803)473-5808 -
Friday, December 28, 200D
Pledmont Promotions
Attn: Mr. S8amuei Rhoedes
P.O. Bax 4234 .
‘Rock Hifl, 6C 20732
Dear Sam: . - g

As you well know, C & B Fabricators went out of business Apm 03, 2000. ! was trying to get
Tracy Banenhuley to took at the sign snd repair it

Checking back, a" of you fellows in the sign business took advantage of me not knowing enough
about the business. Everyone in the sign businass sald that after 80 feet that the charge should
have been one hundred doltars ($100.00) per foot. We underbid this sign by $22,000.00, plus }
lost $35,000.00 on the entire project.

i am willing 1o do}wtsa‘l it takes to comect the repairs on the learming structure, if you will rent the

If this is not satisfactory, let me know. A law sull is a waste of time due to the fact that C & B
Fabricators went out of businass in April and does not have any assets.

Please advise. )

Marion Eadon

EXHIBIT

1 )0
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CHARLES E. BAKER -

D. CRAVENS RAVENEL

JAY BENDER

S. MARRRY STUBBS
CATHARINE GARBEE GRIFFIN
WiLLIAM PEARCE DAVIS
Susan Drake DUBOSE
Kiray D. SggALy O
BLIZADETH M. DALZELL
HoLiy L. PALMER

BAKER, KAVENEL & DBENDER, L. L,P

ATTORNEYS AND COUNSELORS AT LAW -
1730 MAIN STREET * POST OFFICE BOX 8057
COLUMBIA, SOUTH CAROLINA 29202

March 4, 2602

Creighton B. Coleman, Esquire
P.O. Box 1006
Winnsboro, SC 29180

Hoover C. Blanton, Esquire

P. O. Drawer

11209

Columbia, SC 29211-1209 : N

Re:

lﬁéﬁr_e’di_,C&B Fabrications, Inc. and Low Country Signs, Inc.

- Claim No. 36-473-01

Gentlemen:

Date of Loss: 1-23-01

Plaintiffs: Samuel W. Rhodes, Jr. and Pledmont Promouons Inc.

Our File No B8852. 125

" TELEPHONE

803/799-909)

TELECOPIER
803/779-3423

I have entered an appearance on behalf of Marion Eadon in the above-referenced

case. It is my understanding that the corporate entity with whom your client was doing

_ business was C&B Fabricators, Inc. They were incorporated on September 23, 1998. 1 ask
that you please dismiss Marion Eadon as a defendant in this case and subsntute C&B
-Fabricators, Inc.

CGG/tkt

cc: Mr. Carl Anders
" Mr. Marion Eadon

A REGISTERED LIMITED LIABILITY PARTNERSHIP

EXHIBIT
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STATE OF SOUTH CAROLINA ) * IN THE COURT OF COMMON PLEAS
y N C/A No: 01-CP-20-334
COUNTY OF FAIRFIELD ) :
Samué¢l W. Rhodes, )r.; and )
Piedmont Promotions, Inc., )
. - )
Plaintiffs, )
. ) | |
-vs- ' ) ANSWER TO THE FIRST AMENDED
' ) COMPLAINT ‘
Marion L. Eadon, d/b/a C&B ) (IURY TRIAL DEMANDED)
_ Fabrication, )
)
Defendant. )
: )

Defendant,, Manon L. Eadon, improperly identified as Marion L. Eadon d/b/a C&B -
Fabrication, answers the first: amended complamt of the plamnﬁ' as fol]ows '

FOR A FIRST DEFENSE

1. Denies each ghd every allegatién o"f the ﬁxst am_ended complaint not herein:
specifically adm‘i-n.ed, qualiﬁeci or explained.‘ |

2. Admits, \ipoﬁ informationand belief, the allegations of paﬁgaph one(l)of the first
amended corﬁph'mt -‘ |

3. Admits that Manon Eadon is acitizen and resident of South Caroli%x_a,» but dcpies the . .
" remaining ailegahons of paracrraph two (2) of the ﬁrst ammdcd complamt |

4. Does nothave sufﬁcxer\t information to forma behef as to the truth of the allegations
of paragraf)h three (3) of the first amended complaint, and therefore denies the same and demands
strict proof thercof.

S. Does not have sufficient information to form a beliefas to the truth of the éll‘cgations

of paragraphs-four (4),”ﬁvc (5) and six (6) of the first amended complaint, and therefdre denies the

EXHIBIT

N
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same and demands strict proof thereof. "1\

6. Denies th.c allegations of paragraph seven A(7) of the first amended ‘compla‘im and
ﬁtﬁhef_ alleges that Eadon individuall_y did not make the pr0posal to '_Rhodes', but C&B Fabricators,
“ Inc. submitted a proposal to Rhodes. |
7. Denies the allégations’ of paragraph eight (8) of the first amended 'coﬁxplai_nt as it
 relatesto Marion Eadon. |

-8. Denies .the allegations of paiagraph nine (9) of the first .airiended complaint.

9. Denies the allegations of paragraph ten (1 0) of the ﬁrsé amended complaint as it
relates to Marion Eado.n | | |

10. Does pot have sufficient information to form.a belief asto the truth of the allcoanons
of paragraphs eleven Q 1) twelve (12) thirteen:(1 3) fourteen (14), fifteen (15) sixteen (16),
seventeen Q 7) el Ohteen (18), subparts (a) thIou gh(g), Anmeteen (19) ofthe ﬁrst amended complamt
and therefore demes the same and demands strict proof thereof

| 1 l.f Demes the alleoanons of paragraph twenty (20) subparts {a) throug,h (e) of the first

amended complaint. : .

12. - Realleges and reasserts its responses to paraoraphs one (1) through twcnty (20) of the
. ﬁ.rs.t Vﬁrixenﬁéd‘cc.)r.nplaint‘ m respo-r'lse' ljo par'ag‘kzipﬁ twc'nty—onc @ of the first amended complamt. '
asif fully rexteraled herein vcrbabm |

13. Demes the alleganons of paraoraphs rwenty -two (22), lwenty thl"ee (23) and twenty-
four (24) of the first amended complaxnl | A

14. Realleges and reasscrts its responsea to paraoraphs one (1) throuOh twenty-four (24).

of the first amended complaint in response to .paragraph-nvenly-ﬁve (25) of the first amended

2
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complaint as if fully reiterated herein verbatim.
. \

15. Denies the allegations of paragraphs twenty-six (26), twenty-seven (27) and twenty-

_eight (28) of the first amended complaint.'

16. Réal]eges and reasserts its responses to paragraphs.one (1) through twenty-eight (28)

of the first amended complamt in response to paragraph twenty-nine (29) of the first amended

.complaint as if fully reiterated herein verbatim. '

-17. Denies the allegations of paragraphs thirty (30), thirty-one (31), thirty-two (32),
thirty-three (33), thirty-four (34) and thirty-five (35) of the first amended complaint.

18. ° Realleges and reasserts its responses to paragraphs one (1) through thirty-five (35)

. of the first amended complaint in response to paragraph thirty-six (36) of the first amended

complaint as if fully reiterated herein verbatim:
19. Denies the allegations of paragraph thiny;s,e\(en (37) of the first amended complaint.

120, . Does not have sufficient information to form a belief as to the truth of the allegations

of paragraph thirty-eight (38) of the first amended complaint, and therefore denies the same and .

demands strict proof thereof.

21. - Denies the allegations of paragraph thirty-nine (39) of the first amended complaint.

’ 2. - Reallegéé and reasserts its resﬁ)onsc's io‘ﬁhfngrabhs one (i).‘ through iﬁiny;niﬁe 3 9)

of the first amended complaint in response 1o paragraph forty (40) of the first amended cﬁmplgint
as'if fully reiterated herein ve;rbatim.
- 23, Denies the all_ega‘tions of paragraphs forty-one (41) and forty-two (42) of the first
amended compiaint.
24, . Realleges and r-easserts its respo.nses to paragraphs one (1) through fortftwo (42) of

3
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the first amended complaint in response lo paragraph forty-three (43) of the first amended complaint .

\

as if fully reiterated hereiﬁ verbatim.

25.  Denies the allegations of paragraphs forty-four (44) and forty-five (45) of the first

- amended complaint.

26. Reall.'eg-es and reasserts its reépqpsés to par_agrapﬁs one (1) through forty-five (45) of
the first amended complaint in response to paragraph forty-six (46) of the first amended complaint
as if fu]ly reiterated herein verbatim.

27.  Demesthe allegauons of paragraphs forty-sevcn (47) and forty-eight (48) of the first
amended complamt.

28. Realleges and reasserts its responses to paragraphs one (1) throuah forty-eight (48)
of the ﬁrst arnended comp]amt in response to paragraph forty-nme (49). of the furst amcnded
complamt as if fully reiterated herem verbatxm

29.  Denies the allegations of paragraphs ﬁﬁy (50) and ﬁﬁy one (5 1) of the first amended
complaipt.

30.  Realleges and reasserts ils responses to pdragraphs one (1) through fifty-one (51) of

the first amended complaint in response to paragraph fifty-two (52) of the first amended complaint

‘as -if.fAullvy' reiterated herei'n_"véfbati'm.' .

31.  Denies the ailegations of paragraphs fifty-three (53) and ﬁﬁy—four (54) of the first

amended complaint.
32.  Realleges and reasserts its responses to paragraphs one (1) through ﬁfty—four-(S4) of
. . i .
the first amended complaint in response to paragr.aph.ﬁﬁyﬁve (55) of the first amended complaint

as-if fully reiterated herein verbatim.
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33. Denies the allegations of;paragraphs ﬁﬁy—six‘ (56), fifty-seven (57) and ﬁfty—eight
\ .
(58) of the first amended complaint.

" 34, Realléges and reasserts its responses to paragraphs one (1) through fifty-eight (58)

< of the first amended complaint in response 10 paragraph ﬁﬁy-niﬁe (59) of the first amended

- complaint as if fully reiterated herein verbamn

35.  Denies the allegations of pa:agraphs sixty (60), sxxty one (61) and sxxty -two (62) of

the first amended complaint.

FOR A SECOND DEFENSE TO THE FOURTH, FIFTH, SIXTH, '

SEVENTH. EIGHTH. NINTH AND TENTH CAUSES OF ACTION

36.  The p]amtxff‘s claim for pumtwe damages vio]a_tes both the Fourteenth Amendment

of the United States Constitution and Amcle l Sccnon 3 of the South Carohna Constltutlon in that‘ )

the jury's unfenered power to award punitive damages in any amount 1t chooses is wholly devoid
of a meaningful standard and is incon31stent with due process guarantees.

FOR A THIRD DEFENSE TO THE FOURTEL FIFTH. SIXTH. |

SEVENTH EIGHTH. NINTH AND TENTH CAUSES OF ACTION

37.  That plantiffs claim for punmve damages violates the Fifth, Sixth and Fourteenth

Constitution for even if it could be aroued that a standard governing the imposition of punitive
damages exists, this standard is void for vagueness.

FOR A FOURTH DEFENSE Tb THE FOURTH, FIFTH, SIXTH,

SEVENTH, EIGHTH NINTH AND TENTH CAUSES OF ACTION

38.  That the plaintiff's claim for pumnve damaves violales the cqua] protection clause

5

Amendment of the Umted States Constﬂuhon and Amcle 1, Secnon 3 of the South Carohna R
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ofthe Fourteenth Amendment of the United States Constitution and Article 1 , Section 3 of the South
\ . . . .

Carolina Constitution in that the amount of punitive damages is based upon the wealth of the

defendlant. e

FOR A FIFTH DEFENSE TO THE FQURTH, FIFTH, SIXTH,

SEVENTH: FIGHTH, NINTH AND TENTH CAUSES OF AC’HON
39, That the plninﬁffs claim for punitive damages violated the Federal doctrine of -
separation of powers and Article 1, Seétion 8, of the South Carolina Constitution for the reason that - -

punitive damages are a creation of the judicial branch of govenunmt which'invades the provinceof

7 -
s .

the legislative branch of government.

FOR A SIXTH DEFENSE TO THE

SEVENTH AND EIGHTH CAUSES OF ACTION.

40. Thenegligence, recklessness ivillfulness and wantonness of the Plaintiff, combining
and concurring with this Defendant, if any, and the same is demcd was a direct and pm‘{xmate cause
of the Plaintiff's injuries and damaocs and wnhout which the same. would nothave occurred, and wis

greater in proportion to that of the Defendant, if any, and same is deriied, _and, thercfore, the Plaintiff

_may not recover from this Defendant for any of their alleged injuries or damages complained of in

‘ the first amendeu Lomplamt ~This Defendant therefore e‘(pressly pleads the contnbutory and. -

comparative nCOhgence recklessness, wxllﬁ.lness and wantonness of the Plamnff asa bar to any
recovery against this Defendant. .

- As'an alternative, this Defendant is entitled to a reduction of damages based upon the.

 percentage of the Plaintiff's negligence, r.ecklc‘ssne'ss,'\'yillﬁllness and wantonness. -
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FOR A SEVENTH DEFENSE TO THE FOURTH, FIFTH, SIXTH,
\

SEVENTH, EIGHTH, NINTH AND TENTH CAUSES OF ACTION

© 41. Plaintiff has failed to set foi'th sufficient facts to constitute a cause of action for stnct

" Tiability, fraudulent breach of cohtract, fraud, cbnstructive fraud, bad faf th, nuisance and unfair trade

. practices.

FOR_AN EIGHTH DEFENSE TO ALL CAUSES OF ACTION

42.  The plaintiff has failed to set forth sufficient facts to constitute a cause of action

against this defendant.
FOR A NINTH DEFENSE.

43.  Plaintiff has failed to mitigate his damages.

" FOR_A TENTH DEFENSE TO ALL CAUSES OF ACTION

44.  The economic loss rule bars.the plaintiff’s action because the plantiff did not suffer

any i'nj.ury to his person or property.. -

FOR AN ELEVENTH DEFENSE TO THE TENTH CAUSE OF ACTION
45.  The plaintiff does not have standing to bring a cause of action for nuisance.

FOR A TWELFTH DEFENSE TO THE TENTH CAUSE OF ACTION

46. . The plaintiff >ha.xs‘ Failed to. allege that defendant xinreas'dhabiy 'ii_llerféred 'Wiﬁﬁfﬁis

_property, and that the interference is potentially recurring.

FOR A THIRTEENTH DEFENSE TOYTH‘E ELEVENTH CAUSE OF ACTION

47.  Plaintiff’s private contract with C&B Fabncators, Inc. dées not affect the public

interest, and, therefore, the cause of action for Unfair Trade practices should be dismissed.

FOR A FOURTEENTH DEFENSE TQ ALL CAUSES OF ACTION

48.  Defendant pleads collateral estoppel as a complete defense in this matter because the

7
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issues raised by the plaintiffs have been litigated and directly determined in an administrative
. , Y _

proceeding and the matter or facts directly in issue were necessary to-support the first judgment.

Therefore, the plaintiffs are barred by the doctrine of collateral estoppel in relitigating these issues.

FOR A FIFTEENTH DEFENSE TO ALL CAUSES OF ACTION

49.  Defendant pleads affirmatively that the plaintiffs’ business was a sham and, thxis;, any’

business loss claimed by the plaintiffs would be solely.as a result of a siam operation and not
o recoverable because it requires that thé court enforce an illegal contract. |

~ FOR A SIXTEENTH DEFENSE TO ALL- CAUSES OF ACTION
50. Dcfepdant vpleads fraud as an affimative defense in i ght of the sham business of the

plaintiffs.

FOR A SEVENTEENTH DEFENSE TO ALL CAUSES- OF ACTION

51.  Defendant pleads the illegality of the conduct of the plaintiff in obtaining the

billboard permits as a complete bar to any cause of action.

FOR AN EIGHTEENTH DEFENSE

52.  Defendant pleads estoppel as a complete defense.
WHEREFORE, having fully answered the first amended complaiht, defendants pray for the

" dismissal of same; costs ‘and sich other and further relief as this C eems just and pl;opef. T

v

Catharme G. Gl(;fﬁn
_ Baker, Ravenel & Bender, LL.P. :
P. O: Box 8057

Columbia, South Carolina 29202
(803) 799-9091

. " Attorneys for Defenidant
Columbia, South Carolina

July b, 2003
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CERTIFICATE OF MAILING

" I, TeresaK. Todd, Legal Assistant to Catharine Garbee Grifﬁn, ofB'a'ker, Ravenel & Bender,
* LLP, do hereby certify that I have served the following with the foregoing Answer to the i’irst

Amended Complaint by depositing same in the United States mail, postage prepaid to the the A

~

attoméys at the following addresses: |

Creighton B. Coleman, Esquire
P.0. Box 1006,

Winnsboro, SC 29180

~ Hoover C. Blanton, Esquire
~ ~P. O. Drawer 11209

Columbia, SC 29211-1209

{

) ﬁ&uﬁm/ K T&MCC& :

Teresa K. Todd

Columibia, South Carolina

July 16,2003 . . . - SR
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C & B FABRICATI

FOR THE HOME oF -
CULLNT TURY OUT 30 o

LET AN NBSC MO,
LOAN REPRESENTATIVE SHOW

S&accr tHE HNA!VCJ{VG THMAT IS RIGNT

| GETTING THE MowEY
YOUR LACALES S5

inning bal
hdrawals/debits
Deposits/credits

DU-2415660 Ending balance

ll’l"l’llll’lD"llllll.lllllllll' N
-DBA LOW._COUNTRY "SIGN FABRICATION INC
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N
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yre
012064621
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mount Reference Number
- . 3 21 -

012064625
012064307
012064309
012064908
012068010
012033029

01206490¢ -

012064905
012064906
- 012014535
012020002
012019548
012019566
012014535

012020003 .

011032402
-011034245

©. 011038245 -
012064582

012033040
01204645;

—.. ..012064583 __ |
© 012046452
© 012025106 .

011020232

012119937 .

. Reference Number Descoption
0320 %p horized Wd VUZTH607T Tonang

atement of Account
t: April 11, 2000
t: April 30, 2000

st statemen
This statemen
[ TE = —— -

Direct inquiries to:

Mannibg
ox 310
Manning SC 29102

58

° Skip in chock s g

000420 003 00108008260

v

v

Dove - Reference Numb,
04-18 012033297
04-28 . 011026704
04-20 . 011022124 .
04-25 . - 012058409
04-20 . 011042018
04-25 3 012058408

-04-20 K 011017539

04-21 . 012023306
04-26 . 011028075
04-21 . 012042433
04-25 . 012029531
04-24 . 011053063
04-26 . 011034275
04-26 .3 011028076
04-25 . 012015889
04-21 . 012042432
04-21 . 0120424371 -
04-24 B 011053064

4-25 . - 012034322
04-28 - 011002091
04-28 S . 011007725 |
04-27 . 012034511
04-28 . 011042382
04-28 . 011042386

--08-28._... -588.77...__. 01 1042385 -
04-28 . 011047248
04-28 011042383
04-28 011042384
Checks Chk Orders 49.95 /

LEEEF]
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-t
. _J

Date Description Roterance Number Dsscription . . Ameunt

Deposhs/ 0a-1Z #Depasit 012064350 } Z0,000.00,/
Crodits 04-25 Credit Memo 012058343 . - 20,000.00
Date Amount _ Dote Amo;mt Date Amount Date. | V« — Amoum .
Belonco U4-T2Z - Z0,000.00. U4-18 T17,973.88° 03-217 - 5 771.78 04-26 Z1,5714.77
Summory 04-13 '"19,316.00 04-19 11,368.88 04-24 4,192.39. 04-27 19,964.77
04-17 13,695.81  04-20 9,181.60  04-25 22,409.25 04-28 8,725.43
LY
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o

Statement of Account
Last statement:” April 30, 2000
) T!usslntemcnt: ay 31, 2000 .

o ; '} Pagelof2

Direct inguiries to:.

lnll"lllnu""nn,nlalllln"nllnlnv"nv't'n'n'llllnl . NBSC Manmng

C & B FABRICATION P O Box 310
'DBAZngXCng”SHRY SIGN FABRICATION INC © Manning 5C 29102

RT
MANNING SC 29102-2917
- 102

YOU'RE PUT A LOT OF MONEY INTO YOUR Summary of Account Baiance
YOUSE. ISN'T IT ABOUT TIME YOU GOT
SOME OUT? ASK US ABOUT NBSC'S
ENHANCED 100% ADVANCED BLANK CHECK

YOME EQUITY LNE OF CREDIT.

. Beommt mrmhe Beginning balence 8,725.43
j : Withdrawais/debits 47,721.65
' | Number ] Deposits/credits 42,745.81
“2u-247T5660° . Ending balance 3,749.59
* Number Date Amount Reference Number Numb Date Amount Reference Number
Chocks 50T 0507 40.00 11099467 12516 05-09 1307 0120107167
: 521 ¢ 05-02 433.65 .011049134 12517 05-09 343.07 012010815
522 05-05 54.00 012023314 12518 05-08 420.00 . (012060128
523 05-02 248.34 011045839 12519 05-09 2,569.24 012067485
524 -05-01 2,067.00 011001037 12520 05-09 143.50 -012067484
525 05-01 50.20 011034591 12521 0517 - 58.15 . 012002040
527 * - 0601 112.50 011020661 12522 05-17 484.22 012002042
528 0503 - 6§9.45 ‘011030791 12523 05-12 461.56 011039737
530 * 05-05 545.00 012023313 12524 05-16 . 306.17 012050265
531 05-02 534.33 011003901 12525 05-17 588.31 012008360
533 * 05-03 .175.00 . 011030091 12526 ~-05-17 501.27 011025196
.b34 05-02 484.22 011055452 12529 * 05-16 588.77 012079221
536 * 05-02 279.52 - 011027470 12531 * 0517 308.07 012007124
538 * .05-02 419.85 011032369 12532 05-16 419.85 012024351
540 * 05-05 306.17 012031592 12534 * 05-16 _175.85 012050266
541 QE-03 212.37 £1303Cggz 32536 05-16 - 2,000.CC - 0120739830
544 * 05-02 162.47 011027472 . 12536 05-19 1,322.73 - 012025059
545 05-02 256.65 011073706 . 12537 05-18 ..-.64.03 . 011027033 .
546 - 0503 ©40.88 . 011002592 - 12538 05-17 18.17 . - G11016731 -
548 * 05-02 120.00 011073705 12533 05-16 79.38 012069087
549 05-08 ~ 730.00 012075310 12540 05-17 46.49 011016636
550 05-03 180.00- 011024633 12541  05-17 605.79 - -011027699
12500 * 05-10 349.32 011031025 12542 05-19 - 76.60 012027055
12501 05-08 424.80 012069500 12543 05-16 1,5695.55 012050166
12502  05-05 -43.00 012091790 1254 05-16 1,032.06 +.012012813
125603 05-09 - 484.22 012018290 1254 05-18 22.51 011041662
12504 05-09 461.56 012013366 12546 05-16 471.77 012023501
12505  05-09 . 306:17 012050329 12547 05-19 1.166.00 012006303
12506 05-10 588.31 011027324 12548 05-18 1,297.84 011001123
12507  05-05 479.67 - ° 012081791 12549  05-16 530.63 012015718
12508 05-05 258.53 012091792 12550 05-17 1,313.89 012003804
12510 * 05-05 588.79 012091793 12551 0515 177.91 012017088
12512 * 05-05 419.85 012091795 12552 05-17 48.00 012002041
12514 * 05-05 448.47 012091794 12553 05-19 © 79.00 012020438
12515 (0509 403.80 012050328 12554 0516 33.00 012003877
DN00N25
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Chochs

Dabits

Deposits/
Crodits

Bofonce

Summary

31, 200, -

Fa bncnhon

Page 2 0f 2

Number Date

Number Dato Amount Refesence Number - A t Ref Numb
12555 U5-16 310,08 0712050003 12576 U%-22 £,000.00 oTZ0227 30
12566  05-23 38.25 012018373 12577 05-23 523.91 012071433
12557 05-22 838.50 - 011027565 12578 - 05-25 . 254.28 012002626
12558 05-16 751.67 012079220 12579 05-23 490.20 012074770
12560 * 05-18 600.00 011040566 . 12580 05-31 111.24 012040552
12561 05-23 484.22 012018372 12582 * 05-3% 144.09 012001504
12562 05-19 523.91 012062141 12583 05-31 129.47 012040547
12563 05-22 306.17 011031560 12584 05-3% 4B4.22 012001503
12564 05-30 588.31 011037092 12585 05-31 © 306.17 012058753
12566 ° 05-26 588.78 011026830 12588 * 05-26 588.77 . 011068540
12568 * 05-19 490.20 012062142 12592 * 056-21 448.47 012059351
12570 * 05-26 448.47 011068583 12593 05-26 308.98 011068541
12572 * 0519 £ 254.28 012062143 12594 (05-26 2,000.00 011068456
12573 . 05-25° 111.24 012002966 17591 = 05-26 448.47 011068584 .
32574 05-22 31.00 012022131 * Skip in check :equenca : :
12575 06-19 475.00 012062144
Dato Descrption Ret ‘Number Description 4 . Amount
ebnt Memo UTZ06072Y { ”‘Q 5 ) 3.00
05-31 #Mamtenance Fee 000000000 ) 7.80
Data - .Description . Reference Number Description - Amount
Sl g Py
- eposit > ¥
05-11  #Deposit 012009113 +200.00
05-12 #Deposit 011039633 4 5,000.00
05-15 ~ #Deposit 011083287 » B, .002.35
05-22 #Deposit 011052495 +2,500.00
05-24 #Deposit 011047502 «1,379.63
06-24 #Deposit 011047500 v 225.00
‘05-26 #Deposit 011038391 +5,000.00
05-30 _#Deposit 011064349 11,171.51
Date Amount Date Amount Dater Amount Date Amount
0U4-30 T -8,745.43 0503 3, 792,05 05-1/ TT1,526.56 05-25 4,781.34
05-01 6,455.73. 05-10 2,254.42 (0§-18 . 9,542.18 05-26 4,797.85
05-02 3,516.70 05-11 3,721.74 05-19 5,154.46 05-30 5,381.05
05-03 2,638.06 05-12 18,260:.18 05-22 4,478.79 06-31 3,749.59
05-05 9,494.58 05-15 24,084.62 05-23 '2,942.21 -
05-8 7,516.78__Cb-16 $5,435.32  U5-Z4 4.546.54
i
)
gon2e
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IR BT TN TR ST RR KA
C & B FABRICATION |
TIRA LOWCOUNTRY_SIGN FABRICATION INC

THE EASY WAY TO PAY EVERY DAYI APPLY
FOR YOUR NBSC VISA CHECK CARD TODAY.

B eCETR b
SlIESS Checkin

statement of Account
Last statement: May 31, 2000
This statement: June 30, 2000

Pnge lof2

Direct inquities to:

NBSC Manning
P O Box 310
Manning SC 29102

mensed fore

107

o v e o " "Beginning balance 749.69
; . Withdrawals/debits 465.14 v .
S Numbar . Deposits/credits 469.99v" /
58-2415660 i Ending balance ,764.44
" Number Date Amount Reference Numb Number Date A t Rof Number
Checks 125710605 448.47 OTTU53206 12630 Ub-T2Z 45.Th UV 1038623
12581 * 06-01 11.60 011036098 1263 06-1 609.50 © 011029451 -
12586 * 06-01 588.31 011036099 12632 06-19 70.00 011036768
12595 * 06-07 306.17 012034817 12633 06-12 50.38 011015762
12596 06-07 588.31 012030773 12634 06-09 174.30 012025928
12598 * 0606 588.78 011095194 12635 06-12 485,52 011004983
12601 * 06-05 448.47 011053175 12636 06-09 14.84 012019896
12602 06-05 380.12 011053207 12637 06-13 1,166.00 012012030
12603 .- D 1,350.56 012075541 12638 06-15 06.17 011026448
12604 06-07 09.9 012034816 12639 06-14 88.31 011038474
12605 06-06 132.13 011029526 12641 * 06-12 588.77 011080891
12606 06-12 125.59 011028305 * 06-09 .448.47 012
12607 06-09 64.03 012021796 12646 06-15 414.79 011021260
12608 06-09 744.77 012010202 12646 - 06-09 1,350.56 012068458
12609 06-12 " B0.36 011041368 12647 06-13 174.42 012039563
12610 06-08 481.34 011005428 12648 06-12 541.0 011080892
12631 06-08 -376.30 011031535 12649 06-21 3,089.80 012027634
12612 . .06«€6 = 1;528:7S --0340367F+0-- - --12550-. -06-15 - 2873 - . -0110312604
12613  06-14 . 1,065.00 011026220 - 12651 - 06-16 40.88 . 011001777
12614 -06-08 1,161.58 011013967 12652 (06-19 22.00 1011044168
12615 . 06-19 36.84 1011033445 12653 06-15 26.66 012024650
12616 06-12 24.50 011057847 12654 06-19 26.2 011016540
12617 06-12 .67.97 011032690 12655 06-14 1,528.79 011046536
12618 06-06 50.00 011076709 12856 .06-16 176.40 011002643
126193 06-08 22.00 011026865 12658 * 06-15 1,461.93 011010677
12620. 06-13 168.25 012010768 12659 06-16 1,161.58 011013894
12621 06-09 417.50 012001523 12660 -06-156 1,141.02 = 011026443
12622 06-12 377.70 011040520 12661 06-16 2,809.33 011022724
12623 06-09 95.59 012013273 12662 (06-19 890.87 011024164
12624 06-13 501.38 011040973 12663. 06-19 107.20 011001763
12625 06-08 204.05 011058648 12664 = 06-19 114.68 011038574
12626 06-14 583.18 011028237 12665 06-15 303.91 011016560
12627 06-12 B87.43 - 011028029 12666 06-21 589.00 012024163 -
12628 06-13 563.35 012018747 12667 06-15 530.63 011015499
12623  06-08 575.00 012043815 12668 06-16 1,313.89 011030601
00061
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Chocks

‘Bafance
ASun.:maly

JONAL BANK OF:SOUTH.CAROLY

MEWEER.FOIC

— June 30, 2000
_C & B Fabrication !
: Page 2 of 2
5 SRS
The Souih Carolina Or vou.
Numbeor Date A t Ref Numb Number Date Amount Refarenco Number
126639 U6-15 B8Y6.36 UTT004602Z - 12694  06-21 5,095.52 UT2029885 -
12670 06-19 . 586.01 011043785 12695 06-19 3,075.84 011085320
12671 06-19 6.03 011012928 12696 06-20 453.46 011009144 .
12672 06-16 33.00 011006208 12637 06-23 331.26 012041672 -
12674 © 06-23 50.00 012005422 12698 06-23 60.00 . 012024223
12675 06-29 1,820.87 012002749 12699 06-23 377.29 012041675
12676  06-22 306.17 012026475 12700 = 06-26 588.31 011033693
12677 06-21 588.31 - 012024823 12701 06-23 388.38 012041674 .
12682 °© 06-20 448.47 011017415 12703 * 06-27 88. 011044726
12633 . 06-20 414.80 011017414 12708 * 06-23 340.85 012041673
12685 ° 06-19 1856.72 011012929 12709 06-27 1,350.56 012007590
12686 06-20 424.40 011017413 12710  06-23 424.40 12041671
12687 06-16 377.28 ‘011048347 12712 * 06-27 205.57 011028740
12688, 06-16 388.37 011048348 12714 * 06-23 200.00 012041676
12689 ' 06-1 330.84 011048346 - 12715 06-27 306.17 011039300
12630 06-15 3,500.00 - 011041905 - 12716 06-27 448.47 011010604
12691 06-20 588.78 011050013 12717  06-27 414.79 011039919
12692 - 06-19 1,350.56 011071634 12724 * 06-30 1,350.66 011069290
12693 06-22 63.77 012016367 * Skip in check seq i
Date D JptH i Aal Number D Tptis Amaurrt
U5-30 ~ #Mantenance Fee 010:0010[010104) i X
Dare D Pt Reference Number Description Amount
D605 — #Deposit 0171052307 : 7.500.00~
‘06-06  #Deposit 011128402 4,400.00+
06-06 #Deposit 011071270 5,000.00v
06-08 #Deposit 011042284 3,500.
06-14 #Deposit 011044624 31,508.50«
06-16 .#Deposit 011048349 1,106.49+~
06-19 #Deposit 011061116 6,500.00.
06-19  #Deposit 011061118 5,665.00,
06-28 #Deposit 011041905 2,290.00.-
06-30___ #Deposit 011035499 3,000.00
Daoto A Date Amount Doto Amount = Dots Amount
05-31 3,749.59 0Ob-UB 14,572.64 06-16 18,389.78  Ub-206 B,959.80
06-01 .3,148.68 06-09 10,687.58 06-19 24,082.77 06-27 5,645.47
06-02 1,799.12 - 06-12 7,603.65 06-20 21,752.86 (06-28 7,935.47 .
06-05 12,422.06 06-13 5,030.25 06-21 .12,380.23 06-29 6,114.60
06-06. 15,122:36 - C6-14 -3L;773.47 026722 . 13.,716.29 -05-2¢ - 276444~
06-07 13,317.91 06-15 23,924.86 06-23 - 9,548.11 - e
D0062
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Statement of Accoun
Last statemerit: June 30, 2000
._This statement: July 31, '2000

; . ; Page 1 of 2

Direct inquiries to:

'ul i lu-n””null " 'n"urlul:n"nul b Jodiy lll' NBSC Manmng
C & B FAB P O Box 310
DBA LOW. COUNTRY SIGN FABRICI\TION INC Manmng SC 29102

R T I AT e o _: ] 96

Account.namhor. ) Beginning: balance 7.754.44

X : Withdrawals/debits 1—-60,945.99

. [ . Deposits/credits 58,576.86./

S e Ending balance. 5,385.31L/_ )

- . Number Date Amount Reference Numb Numb Date Amount Reference Number

Chacks - 12657 07-05 Z2,982.00 012020779 172761 0/7-14 Z2725.87 072030550
12718 * Q7-05 249.00 © 012049365 12762 07-14 1,3560.56 012072765
12719 "~ 07-05 363.77 012009028 12763 07-18 87.14 012004759
12720 Q7-05 588.31 012046611 12764 07-19 68.16 011040933
12725 * 07-03 205.57 011025929 12765 07-17 106.00 0110048
12726 = Q7-05 424.40 - 012009029 12766 07-19 1,160.00 011017614
12728 * 07-05 = 536.77 -012044825 12767 07-19 5.00 0110419
12729 07-03 212.35 011007261 12768 07-18 71.70 012041838
12730 07-13. 375.82 011029389 12769 07-19 39.14 011032266
12731 Q7-05 20.00 - 012009030 12770 07-17 21.44 011010271
12732 07-07 492.05 013030028 12771 07-17 40.88 011024241
12733 07-06 540.00 012011748 12772  07-19 80.00 011038231
12734 07-06 125.00 011016606 12773 07-20 64.03 012028203
12735 07-11 338.37 011029246 12774 07-18 57.95 012001930
12736 0Q7-13 588.31 011031937 12775 07-18 90.01 012005214
12738 * 07-10 467.54 011061209 12776 07-18 74.66 012047868
12740 * 07-10 416.09 011028207 12777 07-20 226.80 012021810
12747  Q7-ii 317.62 0110512062 12776 07-17 158.89 011036076
12742 07-10 220.07 011061092. 12779 07-20 85.09 012017322
12743 . 07-07 = 1,350.56 011093034 12780 07-17 530.35 . -'011039517 ..
12744 07-10 74.0 011012574 12781 07-18 55.55 012020252 -
12745 Q7-11 © 486.94 011029247 12782 07-20 81.50 012028308 .
12746 07-06 8,000.00 012042614 12783 07-17 10.60 011019092
12747 07-11 742.44 011039899 12784 07-19 403.00 011032822
12748 07-11 913.21 011002994 12785 07-19 33.90 011039809
12749 07-12 3,005.98 . 012027914 12786 07-18 . 193.94 012004760
12750 07-12 530.63 . 012024009 12788 * 07-18 . 154.55 012004758
127593 07-13 82.45 - 011015187 12789 07-20 46.00 012003550
12752 07-13 967.7% 011038593 12790 07-25 1,470.00 011004854
12753  07-37 148.65 011039977 12791 07-25 759.37 .011048122
12754 07-18 239.85 012004761 12792 07-24 2,427.67 012029186
12755 07-19 588.31 011039810 12793, 07-20 441.07 012010315
12757 ° 07-14 588.78 012040832 12794 07-21% 1,313.89 011021278
12758 ° 07-18 280.83 012030874 12795 07-24 1,622.92 012081140
12760  07-18 423.18 012037690 12796 07-27 93.07 011022897

D009y
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31, 2000

Jul
- ‘C,&%_Fn rication
t( "Iy . Page2ol2
! y
Number Date A Refe Neembor Number Dato A , Ref Nurnd
Checks 0/-20 686.858 OTZ007T539 12815 O7-2q .. 32887 UTZ2038734
12798 '07-20 896.36 012013254 . 12816 07-21 1,350.56 011075825
12799 07-19 1,528.79 0131055301 12817 07-24 336.05 012015506 -
12800 07-20 182.28 - 012013261 12819 * 07-25 60.00 .- -.011002680
12801 07-20  2,253.13 012000541 12820 07-25° 199.13" “011001829
12802 07-27 4,722.156 011012050 12822 * 07-28 - 149.00 © 012027998
12803 07-21 450.00 011023623 © 12823 07-31 16.26 011034401
12805 * 07-24 62.25 - 012034887 12824 07-3t © 431.87 011005621
12807 * 07-24 . 227.23 012038217 12827 * 07-31 - 544.79 011079825
12808 07-24 374.94 012015505 . 12B30 * 07-31- 748.63 - 011042006
12809 07-26 588.31 012027509 12834 * 07-31 - 439.66 .011042008
12811 ° 07:21 - 546.56 011046970 . 12835 = 07-28 1.3560.56 - 012068975
12813 * 07-26 205.57 012017154 ® Skip in check sequence :
12814 07-21 395.33 - 011046969 . i
: - . Dote " Dasciipton i Roference Number Description - 7 A ot >,
Gther . -3 amtenance Fee : . . S 3 b.
Date Description Reference Number Descripbon A
Deposits/ . U/7-06 #DEDOS!I R UTZ0747139 8,0U0.00v~
Crodits : 07-06 #Deposit : . 012039918 2,343.02
07-06 #Deposit 012039920 2,127.58 .~
07-07  #Deposit . 011042655 5,192.26 ./
07-11  ’Deposit ‘011069244 - 1,000.00~
07-13  #Deposit 012030879 . : 8,200.00~
07-18  #Deposit . 012094658 : . 19,139.00+—
07-19  #Deposit . 011077077 5,000.00.~
07-26 __ #Deposit 012050498 7,575.00  /
Dsto - Amourrt Dote Amount Date™ Amount . Date A
Yola,no U5-30 7.754°34 " U7-T1 6, 150.95~ 07-T9 3,897,339 0727 9,072.38
‘ummory 07-03 7,336.52 07-12 2,614.34 07-20 18,927.25 07-28 7,572.82
07-05 2,172.27 07-13 - 8,800.01 07-21 14,870.8! 07-31 5,385.31
07-06 . 5,977.87 07-14 6,634.86 (07-24 9,594.88
07-07 9.327.52 '07-17 5,588.05 07-25 7,106.48
07-10 7,949.73  07-18 22,797.69 07-26 13,887.60
- 90100
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Summarv of Account Balance

Lo b LLI

CATION

NTRY SIGN FABRICATION INC
|

r

Statement of Account
Last statement: July 31, 2000
'nzis“sl_atsgen(: Augnst 31, 2000

Page1of2

Direct inquiries to:
NBSC Manning '

P O Box 310

Manning S5C 29102

78

X SOYENY
Beginning balance 385,31 )

; Withdrawals/debits 5723 V

8 Deposits/credits 31.847.01v

/ " Ending balance - 1.617.09 -~
NMumber Date Amount Referersco Number Number Doto A RAofe; Nirober

- D7 CT207T8636 12870 0B-T4 38.00 U1 TU04696

12825 * 08-09 31.38 011029437 12871  08-15 125.00 011003802
12826 08-02 238.89 012018126 = 12872 08-16 481.34 011019609
12828 * 08-02 588.31 012021138 12873 08-21 31.90 0110592756
12832 = 08-01 348.58 011036569 12874 08-15 276.51 0110668127
12833 08-01 514.62 011050373 12875 08-16 43.77 012050943
12836 * 08-01 525.51 011025703 12876 08-21 33.00 011013202
12837 08-01 56. 011025704 12877 08-21 227.23 011039296
12838 08-04 757.85 011066195 12878 08-21 470.18 011028945
12839 08-09 545.00 011010989 12879 08-23 588.31 011024619
12840 - 08-30 500.00 011015718 12881 * 08-18 1,248.90 012057836
12841 08-08 227.23 011053292 12882 08-18 662.60 012066766
12842 08-14 378.31 011080827 12884 * 08-21 395.20 011028946
12843 (08-11 588.31 012022030 12885 08-18 441.6 012066767
12845 * 08-04 415.54 011044247 12886  08-18 363.32 012066768
12847 * 08-18 96.8 012019454 - 12887 08-29 215.57 012047099
12B45° 08-08 360.88 . uliGi5465 12866 ©B-zZ3 325.06 012038668
12843 .0B-08 229.69 .-011015466 . 12889 08-3 88.31 ©.011028127 _
12850° 08-04 1,350.56 011096019 12891 * (08-28 615.18 011051285
12851  08-07 280.93 012001534 12893 * 08-29 52.90 012043669
12852 08-09 905.98 011038302 12894 08-28 357.05 011051287
12853 08-09 766.43 011022021 12835 08-25 1,248.92 011077496

~ 12854 08-08 344.00 011053293 12896 08-2 21.74 012038667
12855 08-04 5,500.00 . 011039969 12897 08-29 35.00 012047100
12856 08-10 60.95 011004486 12899 = 08-25 42.19 011077497 -
12857 (08-1 200.00 “ 011004646 12900 08-29 22.47 - 012034502
12858. 08-10 211.99 011021733 12802 = 08-28 40.88 011018308
12860 * 08-14 219.00 011043355 12903 08-30 81.00 011023839
12861 08-14 548.06 * 011004644 12904 08-29 64.03 012043223
12862 '08-16 588.31 012026630 12905 08-28 26.00 011029686
12864 * 08-i14 653.80 011053985 12806 08-30 75.33 011033108
12866 * 0B-15 372.08 011003801 12908 * 08-28 404.05 0711064391
12867 08-11 375.81 012052032 12909 (08-30 15.3 011023877
12868 08-11 1.248.92 012088562 12910 08-29 431.87 012013875
12869  08-1 79.62 011004645 12911 08:30 26.26 011022615

00133
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Chocks

Other
Dobits

Doposita/
Crodits

Botance
Summary

Aug:lst 31 2OOQ

""ncation
E Page 2 of 2
Rumbar Dato A Ret: Numnd Numbd Date Amormt ﬂa/nrsn-co Aurmber
129127 08-30 362.57 OUTTOZ33 12918 08-79 Z50.00 UT203/783
12913 08-28 22.97 011026327 12919 08-29 250.00 012037196
12914 .08-25 1,528.79 011038433 " 12820 08-30 55.08 011036778
12915 08-28B 726.94 011030504 * Skip in check sequenco o B -
12917 * 08-28 1,166.00 011005176
Date Descripton Reference Number Da.v:nplmn
08-T8  ZNSF Fee UZTUOBOSUZ ™ For Ovesdialt Check # 12881 15 00~
0818  #NSF Fee 821080504 For Overdrait Check # 12847 \/Qo %00
08-31  #Maintenapce Fen 0000000
baro Daaa;pmn Rda;am Number D ip
OH-07 " #Deposnt Urivog757
08-04 - #Deposit - 011039980 1’3
G e 15t 7 S
- eposi
08-15 #Deposit 011063598 N
08-21  #Deposit 011052652
Date - _Amount Dato Amount Date Amoum Dsto Amount
07-37 5, 38537 U8-0F /7,572 76 OB-ThH Z,739.67 0B-Z% 8,853.59
08-01 9,090.60 08-09 5,324.36 08-16 2.107 59 08-28 5,494.47
08-02 8,189.83 08-10 4,851.42 08-18 -755.74 08-29 © 3,225.83
08-04 9,014.88 08-11 6,111.38 08-21 2.261 75 08-30 "1,617.99
108-07 8,733.95 08-14 3,794.60. 0B-23 11,673.44 08-31 1,517.09
00134
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Statement o. _account
Last statement: August 31,2000
Tln.sstatemcnl Stptembcr30 2000
= . g P

7 o g{ ' "‘ Page 1 of 2

l '

——

Hl

The South Camlinn: '@-ﬁ('yﬂ" ' . )
. Direct inquiries to:
In' " 'Illlllll'llllll Il In"nllulnu"oul ' I kLl 'ul NBSC Manmng
C & B FABRICA TION P O Box 310
~LaN entINRY SIGN FABRICATION INC Manning SC 29102
o
U PR, : , B : .75
BANRING SO EASY. IT JUST CUICKS. Summary of Account Balance
COMING SOON......ONLIVE ACCESS, -
NBSC'S INTERNET BANKING.

Account numbes . Begmnmg balance .- 1,512.09.
: Withdrawals/debits + 48,180.15
| Deposits/credits (-49.450.31
I Ending balance . 2,787.25 /
Number ‘Dato - Amount Reference Number Nomber Dato Amount Reference Number
Chocks E . - .
552 03-08 40.88 011018948 12958 09-19 369.00 012045163
12859 * 09-22 61.00 011024264 12959 09-14 677.70 011014135
12907 * 09-01 846.98 011026282 12960 09-14 - 24711 011025386
12921 ¢ 09-12 255.28 012027434 12961 03-15 43.1% 011027330
12922 09-14 588.31 011022583 12962 (0914 166.00 011057013
12925 * 09-06 320.00 011055909 12963 09-15 481.34 011016116
12926 09-06 535.00 011056738 12964 09-18 380.65 011043892
12928 * 08-06 1.057.50 011050883 12965 08-14 106.36 011025927
12929 09-06 781.00 011055921 12966 09-15 43.28 011057779
12930 09-05 477.00 012131581 12967 09-15 1,000.00 011026051
12931  09-05 1,822.32 012071081 12968 09-15 1,000.00 011026050 -
12932 - 09-06 440.79 ° 011056739 12969 09-15 431.87 - 011016117
12933 09-07 84.01 012011077 12970 "09-18 599.50 011009528
12934 ° 09-18 633.61 - 011028361 12971 09-14 530.63 011001362
12935 09-22 48.33 011020211 12972 09-14 362.03 013014176
1283 03-11 . 1,628.63 £128333888 12873 03-35 2145.63 011013552 -
12937 0911 . 203.13 012021376 - 12974 09-18 192.00 . 011046516 ;
12938 - 09-12. . .-69.17 012044479 . 12975 09-18. : 580.00 011038253
12939 09-12- . 1,313.89 .. 012046096 ~ 12976 09-15 - . 588.31-. - 011046266
12940 09-08 3,015.84 011032525 12978 * 09-19 900.00 - 012048728
12941 09-12 309.84 011009309 12880 * 09-18 638.00 011046430
12942 0914 - 2.98 011024865 12981 09-18 220.50 011046418
12943 (09-08 368.23 011015381 12982 ° 09-15 1.822.32 011094564
12944 09-11 5,360.77 012015515 12983 - 09-18 - 546.00 011038250
12945 (09-13 3,005.98 i 011039248 12984° 09-19 227.41 012048729
12346 09-11 769.96 - 012043728 12985 09-18 66.53 011038251
12947 09-11 . 224.00 012030090 12986 ~ 09-18 45.00 011038252
12948 (09-14 270.00 011005875 12987  09-15 263.34 011053669
12949  09-14 6588.31 - 011022588 . 12988 .(Q09-19 88.97 012109486
12951 © 09-11 540.00 - 012060740 12989 .09-21 31.80 - 01102981
12853 ° 09-12 335.50 012037720 12990° 09-26 200.00 011041791
-12954 (09-18 184.50 011046417 = 129N 08-25 600.00 012025541
12955 9-11 1,822:.32 . 012060949 12992 09-22 588.31 011041901
12956  09-12 174.00° 012052094 12984 * 09-22 637.50 011071497
00161
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Doposite/
Crodits

‘Batanco
Swnmn_ry

- -'-ncanon

Seytember 30, 2000

t o Page 2 of 2

Number Dato Amount Reference Number Number Dote Ret 7S
12996~ U9-77 357.00 0110771496 T3000 > U976 Z; 981 00U~ OTIURATIZ - -
12997 09-22 400.50 011068762 13004 * 09-29 380. 38 011006976
12998  09-26 620.00 011044920 _* Skip in check sequenca

Dato Descripton Ref Number D P A
0Y9-05  #Deposit UTZ08T793 7og, 33,Y22.307/
08-07  #Deposit 012091170 2% ~11,120.00
09-15  #Deposit 011038403 - % '973.01v
09-21  #Depaosit 011071511 4,235.00

Date A Dote — A Date Amount Dato A )
DB-37 1.577.09 U9-U8 —35,9549.84 09-15 TY,228.74 U9-25 75,959.63
09-01 -670.11° 09-11 25,229.03 ' 09-18 7,138.45 0D9-26 3,167.63
09-05 31,493.09 09-12 22,675.35 09-19 5,653.07 09-29 -2,787.25
09-06 28,358.80 09-13 19,669.37 09-21 9,758.27
08-07 39 394.79 09-14 16,139.94 09-22 7,569.63

60162
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Statement of Account
Last statement: September 30, 2000
’ - This. sta!ement October 31, 2000

! ‘ /7 Page 1of 1

: Direct inquiries to:
D C Mapning

C& B FABRICATIO 8 PO Ba
‘ - LAM_CONNTRY QIGN FI)\BRICATION INC _ Mannmg SC 29102
, | ' L
T T e — ’ . . 25
_BANKING SO EASY, IT JUST CUCKS. Summary of Account Balance

COMING SOON.... ONLINE ACCESS.
NBSC'S INTERNET BANKING.

Account number : Beginning balance 2,787.25
’ i Withdrawals/debits - 31,223.13
, ' Deposits/credits ) 35,027.10
e ) Ending balance . '6.591.22
‘Number Date : Amount Reference Number Number Daote A Ref: Mumber
Chechs 12399 J0-02 - TOU.UD u11024075 13075 T10-18 -13b.bb 011030797
13001 = 10-03 77.50 012044262 13016 10-20 1,911.80 011003280
13002 10-04 1,815.36 011042334 13017 © 10-20 528.93 011003157
13003 10-02 :'54.34 011044041 13018 10-17 263.34 011011720 »
13005 * 10-23 1,764.41 012029761 13019 1019 2,882.83 012007082 :
13006 1019 8.36 . 012024631 13020 10-27 . 011031531
13007 10-23 64.03 012034743 13021 10-30 - 384.98 011036267
13008 10-19 151.79 012023606 13022 10-27 5,693.82 011001135
13009- 10-20 788.26 011017570 13023 10-30 255.00 011023977
13011 * 10-23 45.52 012028808 13024 10-27 . 1,484.47 011003710
13012 10-20 52.52 011010248 - 13026 * 10-30 5,617.50 011034705
13073  10-23 362.52° 012039783 13027 10-30 4 909.65 011034704
13014 10-17 - 1, 57879 011011719 * Skip in check seq
Date Descripton - Referance Mumber Description z Amoaunt
-Deposits/ JU-T3~ #Deposi ~UT2068290 o ./ 11,39V ?0 _
“Credits - 10-26 - #Deposit - . . . uli03d573 oo cos 21,7124
o ~10-30  #Deposit - - > -011083479 - 1,925.00
Date Amoum Dote Amount Date Amount Data Amourrt
Bafonce 09-30 2,787.25 T0-T3 12, 73005 T0-20 3,766.77  10-30 - 6,597.27
-Summery - 10-02 2,632.91 10-17 10,287.92 10-23 1,530.29 - ;
o " 10-03 - 2,555.41 10-18 10,091.26 - 10-26 23,242.39 : :
10-04 740.05 10-19 7.048.28 _10-27 15,833.35
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Tt DLIK o MEnBER FDIC. i .
Statement of Account
Last statement: October 31, 2000
This statemeat: November 30, z000

. TTTITTT

' Pngclofl

Dnect inquiries to:

'ul “v'unn""uvull" 'H"Illill'"l“lll’i' hilshl! . NBSC Manning

C & B._FABRICA P.O Box 310 :
DBA .LOW. rmmmv SIGN FABR]CAT]ON INC Manmcr)\z sC 29102

I , ' 4 .f.‘-
- : 4

Summary of Accopnt Balance

- Account mimher _ Beginning balance - 6,891, 22

, ‘Withdrawals/debits . 3,955 52
' i Deposits/credits 18,083.28
- - T ; : Ending balance 718.98
Nz;mba Date Amourt Referenco Nomber qu Date Amount Referenco Number
Chocks TIULS -z —3,997.79 017005880 - 13030 11-20 — 375.0b OTT105260
13028 * 1103 1,500.00 011047260 * Skip in check sequenco
13029 11-14 '18,083.28 011057606 . .
. Doto Doscrglen Reference Number _Description . : Amount
. Deposits/ T1-14  #0eposit UT105/7609 T8,083.2b
- Crodits - :
Date : Amount Dotc ' Aot - Dete Amount Date Amounrt
Befonco T0-31 gr.2Z 11-03 T, 094,03 11-20 718.98
S Y 11-02 403 11-14 1,094 03
00198
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF YORK

~—

CALENDAR NO. 02-CP-46-2369

Auto-Owners Inﬁurance Company,

Plaintiff, .
V. MOTION FORSUMMARY JUDGMENT
BY DEFENDANTS SAMUEL W.
Samuel W. Rhodes, Piedmont RHODES, JR. AND PIEDMONT
Promotions, Inc. and Marion L. PROMOTIONS, INC.

Eadon, C&B Fabrications, Inc.,
and Low Country Signs, Inc.,

Defendants.

TO: A JOHNS_TQN COX, ESQUI‘RI:Z, AS ATTORNEY FOR THE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE thiat the undersigned, as attorneys for the
Defendants Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc., on the eleventh day
following service Bercof, at such'timé ana place as may be set by the Court, will move the
Court for Summary Judgment pursuqnt to Rule 56 of the South Carolina Rules of Civil
Prpcedu_re and re]ated Rules as to the issucs framed by the Complaint and Answers filed in
this case.

The éomd of the Motion is that there is no genuine issuc as to material facts as
between the Plaintiff and these Defendants as to the basis upon which the Motion fo'r .
Summafy Judgment is made and these Defendants are entAitled to a judgment in their favor
as a matter of law be(';ause lﬂe pleadings in the underlying activon, the issues framed and ‘lhe
result of the jury verdict in the underlying a(;tion resolving factual issues as a matter of laQ,

establish that there is insurance coverage under the Plaintiff’s policy of insurance for the
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event upon which the verdict of the jury in the underlying action was rendered.

4The Motion is supported by the pleadings in ihis action, the pleadings in the
underlying action, the trapscrip; of the trial in the underlying action, the verdicl of the jury
and the judgment entered thereon, the transcript of the hearing of Plaintiff’s First Summafy
Judgment Motion, the documents and deposition excerpts submitted, the Affidavit of

Samuel W. Rhodes, Jr., submitted herewith, and such other evidence as may be received by

- the Court. The factual details and the applicable law in support of the Motion is more fully

set forth in the Brief of these Defendants in Support of their Motion, which is incorporated

: I
herein by reference.

This Motion comtains no affimmation by moving counsel pursuant to Rule 11(a)

SCRCP because a Motion for Summary/ORumem 1S exemptj ]

Creng‘}l)n B. Coleman

120 Washington Street

Posi Otffice Box 1006

Winnshoro. South Carolina 29180
(8013) b35-9884

Hoover C. Blanton
1414 Lady Street
Paost Ofice Drawer 11209
¢ohimbia. South Carolina 29211-1209
(N113) TYY-979]

ATTORNEYS FOR THE DEFENDANTS

SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.

February 15, 2005
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

_ )
COUNTY OF YORK ) CALENDAR NO. 02-CP-46-2369
Auto-Owneérs Insurance Company, )
: )
Plaintiff, )
_ )
v. . )
- )
Samuel W. Rhodes, Piedmont )
Promotions, Inc. and Marion L. )
Eadon, C&B Fabrications, Inc., )
and Lew Country Signs, Inc., )
_ _ )
Defendants. )
)
STATE OF SOUTH CAROLINA ) o
) AFFIDAVIT
COUNTY OF YORK ) '

PERSONALLY appeared before me, Samuel W. Rhodes, Jr., who, first beingl swofn,
says:

1. He 1s aDefendant in the above-captioned civil action and -makes this Affidavit
in opposition to .the Plaintiff’s Motion for Summary‘Jud'gmcm. |

2. ~ Prior to receiving a proposal to design, fabricate and install the three signs,
he had conversations with Marion L. Eadon arnd aiso met with Mr. Eadon at his place of
businéss in Manning, South Carolin‘a. He also met and t:;lked w_ith Mr. Eadon’s assi'stant:'
* Chuck Benenhaléy. ﬁe undersigned informe& Mr. Eadon éf the height and sAizc of lhé signs
h_e'desivred to hg{/c made and Mr. Eadon personally assured lum that t;e could design,
fabricate and install the signs. Mr..Eadon personally assured him.tﬁa} the signs would be
correctly designed, fabricated and installed and that he personally would stand behind the

work. That was an inducement and was relied upon to accept the proposal to design,
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fabricate, deliver And install the three signs.

3. ;I"he written éroposal that was submitted - was negptiated down from
$155,460.00 to $153,960.00 for t&ee signs.' When this figure was agreed upon he accepted
the proposal. A copy of the wn'-tten proposal‘daled July 9 1999, accepted by him on August
4, 1999 is attached as Exhibit 1.

4. The accepted proposal is on the letterhead of C&B Fabrication . Nothing on
the proposal says th}n C&B Fabrication is a corporation. In the discussions with Mr. Eadon
and Mr. Benenhaley there was ﬁcver any mention of a corporate entity. He saw no si gn or
other displayed information when at the business locmion'. of Mr. Eadon in Manning that .
indicated the existence of a corporation. -

5. | The signs were designed, fabricated, delivered and installed pursuant to the
proposal submitted to the undersigned by Mr. Eadon. When installation of the signs was,
completed by Mr. Eadon in February of 2000, the undersigned requested and required that
he be furnished a copy of the engineering drawings forthe signsas a condition of making the
final payment. A copy of the engineering drawings were furnished the undersigned at that
time. He had not previously seen them. They were prepared by Thompson Engineering
Group, LLC of Athens, Tennessee. They were prepared for C&B Fabrication, R1.°2., Box
825, Manning, SC 29102. This is the same name and address as is on the letterhead of the
proposal submitted to the undersigned which he accepted. Nothing on this drawing indicates
the existence of a corporate entity. A portion of this drawiné, identifying the originator and

the date (but not the entire drawing) is attached as Exhibit 2.
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6. In December 2000 when it was learned that one of the signs was leaning, he
contacted Mr. Eadon requesting that the leaning sign be repaired and the other two signs
inspected. One response from Mr. Eadon was by facsimilé transmission of a letter dated
December 29, 2000 in which he said “C &B Fabricators went out of business Apnl 3, 2000"'
and that it “doses not have any assets.” | This letter is on the letterhead of Marion L. Eadon.
[t also shows the facsimile origin as being with C&B Fabrication and the fax number is 803
473 5854. That is the fax number on the letterhead of the C&B Fabncation proposal
accepted by the undersigned on August 4, 1999. A copy of the Marion L. Eadon letter of
December 29, 2000 is attached as Exhibit 3: In response to Mr. Eadon’s facsimile letter of
Decémber 29, 2000, theA undersigned faxcd 10 him a letter the same date, Decémber 29,2000, -
reminding Mr. Eadon that “you assured mw that the signs would be built correctly and that
you would stand behind them™ and that “_\.'ou personally assuréd me that the job would be
done correctly.” A copy of that letter ié attached as Exhibit 4

7. ‘ On or ‘about Wednesdav. fanuary 17, 2001 Mr. Eador; sent men and
equipment to make adjustments to the siun that was leaning. The undersigned was present
during part of the time ihevae-re there and he was assured by themn that they would inspect
the other two signs in addition to repairiny the leaning sign.

3 Three days later, on January 2n. 2001, one of the signs fell on the traffic lanes
of I-77.

9. | As a result of the sign falhny on l-77‘ the South Carolina Department of
Transportation required the remé;ning wo signs lo be taken. down because of safety
conéems. He reciumted Mr. Eadon to take down the signs. Mr. Eadon took down one of the

signs but refused to take down the remaining sign.
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10.  The three signs were installed in the Fairfield County real estate, which was
at the time, and to the present time, owned by the undersigned. The signs were intended
to be and did b.ecome'permanem fixtures on his real estate when installed. Asaresultofone
sign falling and the other two signs being taken dow@ at the mandate of the South Carolina
Department of.Transporte;tion, his real estate has been damaged.
1L At the trial of the action by the undersigned and Piedmont Promotions, Inc..
‘against Manon L. Eadon, a/b/a C & BFabrications, in Faifﬁeld'County, the plaintiffs’ expert
real estate appraiser, C. Duke Durden, testified that the Fairfield County real estate on which
the signs were‘ installed has been d-am.age'd as a result -of Fhe sign having fallen and the

consequences ﬂowing therefrom. The jhry’s verdict in favor of the plaintiff-in that action

D) 1 L

Samuel W. Rhodes, Jr.

was bascd in part upon that cvxdcnce

Swornjto before me this
ay of Jan 2005

Notar$ Public for South Car ' ‘ ,
My Commission Expires: _ My Commistisn Exnircs April 2, 2012,
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2 L — - STATE OF SOUTH; CAROUNA-. e L)~ — L ~IN-THE-- COURT-OF-CE~ 'ON'FLEAS‘—':' SO
. COUNTY OF YORK L ) ) :

Auto-Qwners Insurance Company, Case No.: 02-CP-46-2369 .

( ) Plaintiffs,

VS.

Samue! W. Rhodes, Piedmont Promotions,
Inc. and Marion L. Eadon, C&B Fabrications,
Inc, and Low Country Signs, Inc.,

MOTION INFORMATION FORM

)
)
)
;
) AND COVER SHEET
)

)
)
( X) Detendants. )
Check box ahove indicating submitting party )

Name, SC Bar No. and Address of Plaintiff’s attorneys:
A. Johnston Cox, Esquire -

Post Office Box 2285

Columbia, South Caralina 29202

telephorne: fax:

email other:

Name, SC Bar No. and Address of Defendant’s attorney: Name, SC Bar No. and Address of Defendant’s atiorney:
Creighton B. Coleman (S.C. Bar 4 006521) Hoover C. Blanton {S.C. Bar 4 0731)

Post Otfice Box 1006 Post Office Drawer 11209

Winnsboro, SC 29180 . Columbia, SC 29211-1209

telephone: 803-635-6884 . fax: " telephone: 803-799-9791 ' tax: 803-253-6084
email: ) other: email: - other:

{ X ) MOTION HEARING REQUESTED (attached written motion and complete SECTIONS 1 AND lll)
( ) FORM MOTION, NO HEARING REQUESTED (complete SECTIONS Il AND 1)

SECTION I: Hearing Information

" Nature of Motion: DEFENDANTS” MOTION FOR SUMMARY JUDCMENT
Estimated Time Needed: 54 9 minutes Court Reponer Needed: YES/No

SECI'ION 18 Mohon Type
( X ) Written motion attached
( ) Form Motion —
I hereby move for relief or action by the co

Signature of Attorney for Plaintiff/ Defend,

M

SECTION 111: Motion Fee
(X ) PAID - AMOUNT $25.00
() EXEMPT: { )} Rule to Show Cause in Child or Spousal Support
{check reason) { ) Domestic Abuse or Abuse and Neglect
() IndigentStatus ~ { ) State Agency v. Indigent Party
{ -) Sexually Violent Predator Act  ( } Post-Conviction Relief
{ ) Motion for Stay in Bankruptcy -
{ ) Motion for Publication { ) Motion for Execution (Rule 69, SCRCP)
{ ) Proposed order submiltted at request of the court; or
reduced to writing from motion made in open court per judge’s ms!ruchons

Name of Court Reporter. _ 4
JUDGE'S SECTION
{ )Mation Fee to be paid upon hlmg of the attached order L
( ) Other ’ Judge
' Code: Date:
CLERK'S VERIFICATION
DATE FILED

Collected by:

(Print Name)
( ) MOTION FEE COLLECTED:
{ YCONTESTED - AMOUNT DUE:
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Pr:'si:i:m o C&B fABRICATION ‘ | L Managzr
\?1"" Eacon . o RT. 2., BOX 825 ‘ Chuck Benennaley

) Marming, South Caraiina 29102
proze: (803} £73-58C8  (3) 425-8730 - Fax (303) 47225624

PROPOSAL SUBMITTED TO: - | | SPECTY JOB # AND DATE
SAM RHODES ' DATE  7-9-99

-z : FOB: MANNING, S-C.
593‘357‘3355 TO: ROCK HILL, S-C.
WE HERE3Y SUBMIT OUR PROPOSAL TO: Fabricar= defiver and install the following ser your specificuions:

GTRUCTURE DESCRIPTION: 10'6% X 16" CENTER MOUNT STACKED (15" VEE)
o 130 BOTTOM BAGL

- - poTAL FOR (1) UNIT - .- TOTAL EOR (3) ONITS ... -
: : -3 35,000.00 B _ .. *%105,000.00 T
FORMETCO PANELS. (%) 4,000.00 © (12) SETS 12,000.00
400 WATT HOLOPHANE (12) 4,320.00 E (36) . ___12.960.00 .
’ LIGHIS $ 43,320.00 $ 129,960.00 .
INSTALLATION 8.500.00 ' 25,500.00

§51.820.00 3 153,660.00 04‘/7"
. N 153, 96002
INCLUDES: DESIGNED AND BUILT TO MEET LoCAL BUILDING COBES.
36" OUTSIDE CATWALKS WITH GALR/AROUNDS, SAFETY CABLES

24" INSIDE UPPER AND LOWER CATWALXS . )
(3) STRINGERS, (1) BANGRAIL, ACCSSS LADDERS, 3' METAL APRONS,

) =D AS PER, ; T ) N .
b P::s:%%.?%?: cf\olcw:?nog ﬁ%ﬁgbﬁsﬁ.gg.}%c}n §:§§g5::+ M% H’.Q.QM& with chis proizce
The 3bove proposal is quoisd FOB. Mancing, Sauh Carciie, with Swizix 2llowsd 10 the job sit=

WT 5SRT3Y PROPOSETo fpish iabes aRg wareTials SoTT ie=m :yme s the 2DOVE SPETTIO0NS fer <he sum of S asspes-
(it =ove with saymen: o be mace s sellows: Fift nermenr (S0 of 1gral snn2l with oprde— halance due wpon defivery azd

f. arey

C%B Fapricoran reserves the right 1 SUCSERS s—ecmrzi sorepenents (nclucing = SUTPCR coluzmn, Silboard head secdon membes

and ceanscdons) in lieu of thosc noted onl the d=sicn Gawmes. roviced G2 qebsdnued cormponsar &n be verified and approved Dy
the =sgonsibic sngine=r 1 be of ad=cuns st==gth zd =reacty. ' ' ' : :

- SUBSURFACE CLAUSE: [ ermm=< &= inseallaten pertien of Sie 1bove JuoE 3 Seen caicuiarss dased on sy site ac=sss: A0
obsmecsiens and avesags bering soil. No allowarcs has be=n mads ier rock ar abnortal soll ar sits condirions. If 2 proglem 1s enzoun-

1emz2, you or you prmsenmdve will —onzmmed before we ocsed 2nd comve MESEES will be ken on a time and maie=al
basis. Access diffculties requiring additional =UITIRET 10 MOvE VeRics ‘n md qut or down-ams for crew and squipmeL ou2 0
aczess ot subsurfacs probiems will e billed 1D e GWTET 35 X2 0 GiiS S2ST If quoisd CXB .rarion will asssable and sl
paneis for e unit With mcungag af lgn: xzwms ontl £ io—mj hook-ups will be h= sole spensitility of die oW uml=ss speci-
fied sihemwise

201 sheas ~AmmTIET
Tial, e SR s

Tre marmwfacmurer shail rimn OWRSTIRD of he fatroamed sieel el E OWTET tac mpid i Rl oricz, plus addendur

AC-ISTANCE OF PROPCSAL: Tz 300V —rizes. spesifioaions and sondicons T saisiactory and 2rz RETOY aceoped. Yen e

qursmmimad oo 3o b acios speciisd Pay ot v.’,'ll'x ag= 15 outtined dGve.
EXHIBIT : / i s :
. AR
: /AL TZ a1~ 7
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...IT12729/2088. 12:59- 8834735854 .. .. oo oD, Fronase n

Marion L. Eadoh

p.O. Drawer H
Manning, SC 29102
(803)473&08' .
Friday, December 28, 2000
Plodmom Promaotions
Atin: Mr. S8amust Rhodes , ,
P.O. Box 4234 - .

Rock Hill, SC 28732

Dear Sam:

As you well know, C & B Fabricators went out of Business April 03, 2000. | was tying to get
Tracy Benenhaley 1o 100k at the sign and repair it.

Checking back. aii of you teliows in the sign business taok advantage of me not knowing enough
about the business. Everyone in the sgn nusiness said that after 80 feet that the charge should
have been one hundred doliars {$100.00) per foot. We underbid 1his sign by $22,000.00, plus }
lost $35,000.00 on the entire project.

| am willing to do what it takes to comrect the repairs on the leaning structure, if you will rent the
crane.

1t this ls not satisfaciory, tet me know. A law sult is a waste of time due to the fact that C & B
£ abricators went ou? of business in April and does riot have any assets.

Please advise.

Marion Eadon

EXHIBIT
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Piedmnm Prilmntibns '

P.O. Box 42534
Rock Flill, $.C. 29732

Phona (30333270600
Fax (303)324-5160

December 29, 2000

- Mr. Marion Eaden

C & B Fabricators
P.0. Drawer H
Manning, S.C. 29102

- (BO3) 473-5854- TR

Dear Marion,

In response ta your fax of Cecameer 23.25C3. | have not lakan advantage of yeu not knowing ancuzh
about e susiness. 1am nct ner have ever seenin 2 sign ‘abricaticn Susiness. | contractzad with ycu

. to build “hree signs at a price that ycu Did ard Hhatwe agree? gpen. It teck yeu much lerger ‘c 3uUil¢ Wia

signs tecausa you weLld send your sraws 13 3i2r IS Yy sssurad me thath
cerrectly and *hat you wculd stard tehing e !

e signs weuld Ze Suilt

12 '=ac 10 werk with yeu the 2ntrz ime. ‘Al Rave
ever aske2 is that you 30 e ion promisaec. 3 Grstoue = apd 3l ! am asking Ncw is that sou somect
werk -at was nct periormed axracty. Youzerserel

i:/ Tmm
—— U s nepmr e gy ey s e e
aszurad me that he g weuiL Se Line szrrestly.

-4

Trasignin guestcnihat vou recenily muiit ienme ~n'zzning and has Seccm 2 Jangarcus. Risin
nesd =f immediate regair. Plazse recair this mm ~-2 it wes et bult correcily. | ne2d 'c “nocw

. r - L. M N - -
your rsssons2 10 this mader immecianiy :

| may te rzachad at (8C3)26T-8325{
addrass is 2.0. Scx 4224, Reak Hill.

0 o7 Taed 5t ST3TEe-ZI50 by

. . )
Sinzaray,

[

' A Q)
AN I A

y

Sl W\C

Samuai M. Rhecas, Jr

EXHIBIT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

CALENDAR NO. 02-CP-46-2369

P

COUNTY OF YORK
Auto-Owners Insurance Company,

Plaintiff,
CERTIFICATE OF SERVICE

V.

Samuel W. Rhodes, Piedmont
Promotions, Inc. and Marion L.
Eadon, C&B Fabrications, Inc,,
and Low Country Signs, Inc.,

Defendants.

I, Hoover C. Blanton, of McCulc_hen Blanton Johnson & Bamette, L.L.P., do hereby
certify that a copy of the Motion for Summary Judgment by Defendants Samuel W.
Rbodes and Piedmont Promotions, Inc. with attached Affidavit of Samuel W. Rhodes,
Jr. was served on counsel for the Plaintiff and other defense counsel, by mailing a copy:
thereof, in the United States mail,v first class postage prepaid, and return address clearly
indicated on said envelope this the 15th day of February, 2005 addressed as follows:
A. Johnston Cox, Esquire
Ellis, Lawhorne & Sims, P.A.
Post Office Box 2285 P
Columbia, South Carolina 29202 ~ i
‘William O. Sweény, I, Esquire
Sweeny, Wingate & Barrow, P.A.

Post Office Box 12129
1515 Lady Street

wover C. Blanton
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
, _ ) _
COUNTY OF YORK ) CALENDAR NO. 02-CP-46-2369
Aulo-Owners Insurance Corﬁpany, ‘ )
o )
Plaintiff, )
) BRIEF OF DEFENDANTS SAMUEL W.
v. ) RHODES, JR. AND PIEDMONT
) = PROMOTIONS, INC.
Samuel W. Rhodes, Piedmont )
Promotions, Inc. and Marion L. -~ ) 1. IN SUPPORT OF THEIR MOTION
Eadon, C&B Fabn"calions, Inc., ) FOR SUMMARY JUDGMENT; AND
and Low Country Signs, Inc., ) , ‘
_ ) 2. IN OPPOSITION TO PLAINTIFF’S
. Defendants. DR MOTION FOR SUMMARY JUDGMENT .
INTRODUCTION

‘ This~is é, Declara.uory Judgment (DJ) action in which the Plantiff Auto..-Owners
[nsura;ce Compahy (Auio-Owners) seeks a declaration of no coverage under its liability
insurance policy issued to C&B Fabrications, Inc. and Low Country Signs, Inc.' The
Defendants, Samuel W. Rhodes (Rhodes) and Piedmont Prbmotions, Inc. (Piedmont) ask
for a declaration that the Plaintiff’s policy of insu-ran.ce does afford ilnsurance coverage for
the events alleged [and proved at the trial] in the Amended Complaint in the underlyi.ng
action. | |

| These Defendants iﬁstituted acivil a_dtion in the Court of Common Pleas for Fairfield
County, South Carolina against Marioﬁ L. Eadon, d/b/é C&B Fabrication (Eadon or C&B)

in which they sought recovery for damages to real estate owned by Rhodes and lost income

There was no corporate entity “C&B Fabrications, Inc.”. There was no corporate entity
“Low Country Signs, Inc.””. This will be discussed in detail in this brief.

1
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by Piedmont as a result of C&B having designed, fabricated and erected three oﬁtdoor
advertising billbbard sign towers (sign or signs) in Fairfield County, SC v?hich were
negligently designed, fabricated and erected and which defective cphditidn C&B failed to
discover and correct on'its'inspection aﬂef notice was given of one of the signs leaning. One
of the signs la-tcr fell on Interstate I-77 and because of safety concerns the South Carolina

Department of Transportation (SCDOT) mandated that Rhodes take down the rematning two

signs which was done. The action was tried the week of Aupust 30, 2004. The Plaintiffs .

proved damages to the real estate and resulting damage to Piedmont because the property it
had leased lost income it would have received had the signs> remained. At the end of the
fqu}-day trial the jury returned a verdict for the Plaintiffs under the Nvegligence cause of
action for $3,000,000 actual damagqs and $3.500,000 buniuve damages. On ithe Contract

cause of action and the Implied Warranty cause of action Plaintiffs’ verdicts for $5,000 actual

damages in each were awarded. No other causes of action were submitted to the jury.

Rhodes and Piedmont elected to recover on (.hc Negligence cause of action in which the jury
rendered the $6,500,000 verdict. Judgment wus entered by the C[eric of Court on the jury’s
verdict on September 2, 2004. The Defendant’s post-tnal mogions were denied. |

In this DJ action the Defendants Rhodes and Piedmont in their Answer ask for a
declaration that the policy affords liability msurance cpver’age to C&B for the event and
resﬁlting damage proximately caused by the negligencé, recklessﬁess and willfulness of
C&B. The issues are before the Court on cross—rﬁotions for Summary Judgment.

FACTUAL BACKGROUND

Rhodes is the sole owﬁer and stockholder of Piedmont, a South Carolina S-

Corporation. Rhodes and Piedmont own or lease outdoor advertising space in various

2

ROA-Page 0574



locations. Rhodes obtained pcnnits in the name of Piedmém to erect three outdoor
advertising signs on real estate owned by Rhodes in Fairfield Couﬁty adjacent [-77. A
proposal dated July 9, 1999 by C&B to desi gn, fabricate; deliver aﬁd install the three oﬁtdoor
signs wa$ sub‘millved to thdes by C&B. The proposal was on the iétterhead of C&B
Fabnication. Nolhi.ng on the proposal indicated lhgxt C&B is a corporation.  The iniual
proposal by C&B was for $155, 460.00. This was negotiatdd downward to $153, 960.00.
This revised proposal was 'aécepted by Rhodes on August 4; 1999: When the proposal was

| accepted by Rhodes he paid one-half the agreed bn’ce toC&B. On February 8, 2000 a second
payment ﬁhcck to C&B was made by Rhodes and on February 22, 2000 the third and final
check to C&E was made whén the installation of the f;abricated signs waé completed by
C&B. When Rhodes ’made the final payment to C&B he requested, as a condi'tiorl\ of making
the final pa@ent, a copy of the engineening drawingﬁ for the signs. On February 22, 2000,
Tracy Benen}"naley, C&B’s man on the erection site, furnished Rhodes a copy of the drawings
purporting to be thé ones from which the signs had been fabricated: These drawings were
prepared by Thompson 'Engineering droup, L.L.P. of Athens, Tennessee for' “C&B
Fabrication” and were dated July 13, i999. Nothing on the drawing indicated C&B is a
corporate entity. (See Rhodes’ Afﬁdavit)/
In Decefnber 2000; apbroximately ten months later, the middle sign was discovered
leaﬁing toward I-77. Rhodesreported.this to Eadon whq waS requested to correct the leaning
.si gn and to inspect the other two signs and make any needed corrections to them. On or
about Wednesday, January 17, 2001 Eadon had adjustments made to the leaning sign.
.Rhodeslwas on the premises when Eadon’s pcréonnel were vcorrecting the leaning sigﬁ. He
requested that they inspect the other two signs and was assured by them that they would do

3
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SO.

Rhodes testified that when he was informed that one of the signs was leaning he went
to the location and discovered that the middle sign was leaning. He contacted Eadon to have
the leaning sign repaired and inspect the other two signs. Rhodes testified on his deposition:'

A:

>

R

2

R > R

R G

I talked to him and Marion. Somehow or anofher, I don’t know if
they were together or what, because I called C&B or Marion and this
guy calls me back, and so I don’t know if they were.

You don’t know if they were together or Marion was shutting his.
business down?

Marion ended up sending péople to come fix it.
Did someoné come out to fix that' sign?

Yes, sir.

Do you know what repairs were made on that sign?

They came out to fix that sign and they were suppased to inspect all
signs and make sure there were no-problems with any of them.

Do you remember was it C&B or was it Low Country? |

C&B -
They came out, do you remember what they did-as far as repairs, if
any, they made? ’ :

When I left the location they had the middle sign hooked up toja
crane and they were supposedly restraightening the sign, and assured
me there was no danger and that they would inspect all signs and
make sure there was no danger, and everything was fine before they
lefi. o :

Do you recall approximately when this was?

That should have been in January of 2001. (pp. 37-38)

Could you tell me factually ~ you had told me someone came out
from C&B to try, apparently failing to repair, but you thought

repairing the sign. Do you know the time frame between when they

4
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did that repair that you saw and when the sigﬁ actually fell?

A: Would you have a calendar? If rAxot,. I can guess.

Q: I wf)nr't hold you to it as a firm date, just what you believe.
A: Two days. - |

Q:  Within two days after they were making the repairs?

A: Yes, sir, two or three. (Rhodes deposition, pp. 44-45)

Ori the afternoon of January 20, 2001, one of the signs fell on I-77 across both
southbound traffic lanes. The sign that fell was the southémmost sign, not the one previously
leaning, which was the mid;ile sign. The SCDOT required Rhodes to immediately take down
the remaining two s.igns because of safety concerns. On Jam;ary 23,2001 the SCDOT gave
written notice of cancellation of all three outdoor advertising billboard pgﬂnitls‘

THE UNDERLYING ACTION AND ITS JUDGMENT

Tﬁe Amended Complaint of Rhodes and Piedmont ;n ﬁe underlying action against

C&B alleged (Paragraph 11): |

In December, 2000, it was observed that one of the three signs was leaning
towards Interstate Highway 1-77 and this was reported to the Defendant who
was requested to correct the leaning and to inspect the other two signs and
make any needed corrections to them. Ori or about Wednesday, January 17,
2001, the Defendant made adjustments to the sign that was leaning and
purportedly checked the other two SIgns.

The Rhodes and Piedmont Amended C_ofnplaint alleged (Paragraph 20 e):

As a consequence of having to remove the signs pursuant to the mandate of
the South Carolina Department of Transportation, permanent fixtures on the

 Plaintiff's real property had to be removed which has resulted in significant
injury to the Plaintiff’s real property and has sigriificantly impaired its value
and usefulness, which injury cannot be replaced or repaired under the current
mandates of the South Carolina Department of Transportation prohibiting the
use of signs at this focation. ‘ '
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Rhodes testified on his deposition that as a result 6( the sign falling and the otherv
sigﬁS having to be removed at the mandate of the SCDOT that his real estatc'hae been
damaged because “Well, my real estate is not worth what i u was with the signs up " (p. 28)
Excerpts from Rhodes’ dcposmon are attached as Exhlblt I. Rhodes testified to the sameA
effect at the trial. Also at the trial the Plaintiffs’ real estate expert appraiser, C. Duke
Durden, testified that as a result ef the sign falling and the consequences flowing therefrom
that the Fairfield County real estate has beeﬁ damaged. (See Rhodes’ Afﬁdayit). The jury’s
verdict was based upon evidence of dan;tagc to the real estate as a proximate result of the sign
._ falling on §-77 and the coheequences therefrom.

Inthe underlying action, Ihe Court has already faced the issue of the nature of damage
which Rhodcs and Pledmont soughl to recover and, in fact recovered. The Court refused
the Defendant’s Motion to change the venuc of the action Ero'm Fairfield County to
Clarendon County (where Eadon resides) because under the allegations of the Complaint, the
action was one for “injuries to real property in Fairfield County.” When permanently
installed on this real estate the three signs became fixtures and a part of the real property.
The fixtures made the real property income producmg They were equwalem toa growmg '

crop, a peach orchard or a stand of timber. Damage to growing crops is an jury to real

estate. Pierce v. Marion County Lumber Company, 103 S.C. 261, 88 S.E. 135 (19i6)'.

The allegations of the Amended Complaint in the underlying case, reflect that the
allegedly defective desién, fabrication and erection of the three si~gns aﬁd the subsequem :
negligent inspection and repair of the three signs, two or tﬁree_ days before one of them fell
on 1-77, the forced removal by public authority of the rerﬁaim’ng two signs, which made the

 real estate no longer income producing with the fixtures removed and its value reduced,
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constitutes *“property d_amage" to real-property. The jury’s verdict in favor of the Plaintiffs

in the underlying action based upon the evidence presented of damage to real property
confirms as amatter of fact and as a matter of law for all purposes connected with the instant
case that there was in fact “property damage™ to real property in Fairfield County as a result

of the sign falling on I-77 and the consequences flowing therefrom.

Kershaw County Board of Education v. United States vasurh Cbmpw, 302 S.C.

390, 396 S.E.2d 369 (1990), was an action by the School District against the manufacturer

of ceiling plasters containing asbestos which were installed in school buildings. The Supreme

Court affirmed the Trial Court’s ruling that the economic loss rule did not bar causes of

action in negligence and breach of warraﬁly. The District sought “money damages for the
costs of inspection, testing, and the removal of the hazardous asbestos material from the
' schéol buildings. ... Ti1e Jjury retumed a verdict for $200,000,00 on the negligence cause of
action and $25,000 on the warranty cause o?‘ucliion.'; The opinibn states: {396 S.E.2d 371]

As we noted in Kennedy, the economic loss rule is the general rule that there
is no tort liability for a product defect 1f the damage suffered by a plaintiff is
only to the product itself. 299 S.C. at 341,384 S.E.2d at 734. We also noted
our difficulty with the economic loss rule yenerally, and we partially rejected
the rule in the residential home building context.. Id. We have not yet been.

~ presented with the question of whether the rule should be so rejected in all
contexts, including the commercial arcna. and we need not address that issue
here, as this case may be disposed of on narrower grounds.

The sole issue which neceds 1o be addressed here is whether the
economic loss rule applies when a plainuiTclaims,and proves “"other property
damage”. We held in Kenned) that the rule does not apply where other
property damage is proven. 299 S.C. at 341,384 S.E.2d at 734. In addition,
we agree with and adopt the reasoning of the recent District Court decision
in City of Greenville v. W.R. Grace & Co., 640 F.Supp. 559 (D.S.C. 1986),
aff"d 827 F.2d 975 (4™ Vir. 1987). In W.R. Grace, an asbestos case, the
District Court held that the economic loss rule does not preclude an action in
tort, for damages sustained where a defendant’s product.caused damage
to other property of the plaintiff. We therefore, need only to follow
Kennedy and W.R. Grace in order to dispose of Gypsum’s argument here,

}
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since Kershaw has alleged and offered proof of other property damage.
(Emphasis added.) '

The'‘other property damage™ in kershaw was “the costs of inspection, testing and the
removal of the hazardous asbestos material.”” Property damage allegéd and préved by
Rhodes and Piedmont in the underlying action was darﬂage to the real estate and the costs
of removal of the sigﬁs. Damage to the reaj estate included physical damage in that its
physical features were altered and changed (permanent fixtures were rehbved) and it was left
with residual buried (twenty-eight feet in poured Eoncrete) metal stumps (twenty-one feet
above-ground) and wreckage of the sign remnants which will be costly to rémov;.

Allegations in the Arﬁended Comiplaint in the undérlying action of defective design
and fabrication of the three'signs and the subseéueht negligent inspection and re[.)ai_r‘of tAhe.
three signs, two or ihree days before one of .tﬁem fell on 1-77, were proved at trnial. The
forced removal by public authority of the remaining two si gns made the real estate no longer
income producing with all three ;—)émjlaném fixtures removed, and that fact significantly
reduced its value. That constitutes “other property damage” to reél property. C&B has been
found hable in negligcr;ce for that “other property damage.”

| THE POLICY

The policy obligales Auto-Owners to “pa} those sums that the insured becomes
legally obligated to pay as damages because of ... ‘property damage’ to which this.insurance
applies.” [Section I; Coverage A, 1, a (page 1)]. By reason of the verdict in the underlying
action, thé insured has become legally obli gated t§ pay damages to Rhodes and Piedmont for

“property damage’.

The policy provides that the insurance applies to property damage only if the

“property damage” is caused by an “occurrence” that takes place in the coverage territory.
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{Section I; Coverage A, 1, b, (1) (page 1)]. **Occurrence’ means an accident.” [Section V
9 (page 13)]. The verdict in the underlying action establishes that there was an occurrence.
**Property damage’ means:

a. physical injury to tangible property, including all resulting loss of use
of that property. ... : ‘

b Loss of use of tangible property that is not physically injured.[Section V 12,
a., b. (pages 13 and 14)].

Physical injury to tangible property and loss of use of tangible property was proven
in the underlying action.

The plain, ordinary meaning of “damages” is monies paid on an insured’s
loss, in this case, from property damage. An“‘ordinary” meaning of the term
is not a legalistic one dependent on whether the damages are classified as
legal versus equitable. (Cite omitted.) “The policy language, ‘ail sums which
the insured shall become legally obligated 1o pay as damages because of
property damage,” can reasonably be interpreted to cover any claim asserted
against the insured arising out of property damage, which requires the
expenditure of money, regardless of whether the claim can be characterized
as legal or equitable in nature.”(Cite omitted). *“To give words in an insurance.
contract a technical meaning simply by reading them ‘in the insurance
context,” would render meaningless our law’s requirement that words be
given their ordinary meaning unless a technical meaning is plainly intended.”

Helena Chemical Company v. Allianz Underwriters Insurance Company, 357S.C. 631, 594.

S.E.2d 455 (2004). Although it arose under the commercial code, the holding of the Court

in Gasque v. Eagle Machine Company Limited, 270 S.C. 499, 243 S..E.an 831 (1978), is

" informative: .
The issue then is whether damages in the form of diminution in value of the
defective product and conscquential economic loss constitute damage to the

property of Appellant within the meaning of Code Section 36-2-318....

‘Diminution in value of the subject produd and consequential loss of pfo'ﬁts
occasioned by its defective performance constitute property damage.

Auto-Owners’ Amended Complaint alleges (Paragraph 19) that its “policy of

insurance provides no coverage... with respect to the described lawsuit....”. The prayer of the

(o]
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Amended Complaint .is for an Order that the ‘.‘policy of inéurance provides no coverage ...
with'respcct io any injuries or damages arising out of the events described in the Complaint™
in the underlying action.

However, tﬁe Affidavit of Carl Anders (Anders) Senior Claims Representative of -
Auto-Owners, submitted with Auto-Owners’ First Motion for Summary Judgment (in
December, 2003) states that Auto-dwn;rs has n fact p;xid se;/cral invoices for expenses
arising out of the sign falling on I-77. If no coverage exists under the policy, then no
payments wefe called for nor should any have been made.

dn February 8, 2001 (just nineteen days after the sign fell) Anders wrott.:‘C&B n
which he said on page one “at this time lwe are unsure if an occurrence as defined by S/our
policy has téken place.” A copy of that Februa‘ry é, 2001 letter is anacheq as Exhibit 2.
However, when Auto-Owners’ First Sumrﬁary Judgment Motion was heard (é.nd dcnied) on
January 22, 2004, counsel for Aut'o-OWners stated to the Court:

The one sign that fell down and caﬁsed damages to the highway department

and what not, | would contend that would be an occurrence because iis

something that caused physical damage, a defect that caused physical damage
to other property.” (Transcript p.6, lines 4-8). (Emphasis added.)

A copy of page 6 of this transcript is attached as Exhibit 3. Auto-Owners has admitted there
was an ‘‘occurrence’.

In addition, Anders wrote Piedmont on August 2; 2001 (over six months after the gigr) '

fell) in which he said “we have covefage for resulting damages that this sign has caused and

1 ha;/e enclosed a drafl to you in thg amount of $1800.00.... We will also have coverage for

the expenses that the SCDOT has billed you fof and 1 have paid that bill directly to them.”

A copy of this letter is attached as Exhibit 4. In addition, in a letter dated February 8, 2002

Anders wrote Eadon informing him that Auto-Owners was entering a defense to the Rhodes
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and Piedmont action under a reservation of rights. In that letter Anders said:

We have paid for what we believe is covered property damage thus far under
your Commercial General Liability Policy. We will be defending presently
due to the claim of damage to real property that is alleged in the suit papers....
Should the claim of damage to real property be dismissed, there is a strong
likelihood that we will no longer be providing a defense to you. (Emphasis
added.) -

A copy of that Anders letter dated February 8, 2002 is attached as Exhibit 5.' Thus, -
Auto-Owners has acknowledged that it does havel coverage for this evenl. It has
acknowledged that it has coverage for “the claim of damage to real property.” By reason of

- the verdict of the jury, upon which judgment has been entered, it_is no longer merely a
"‘cla.im" of damage to real propény. ‘As a matter of fact and as a matter of law it has been
proven that lhére was damage to real property. What Auto-Owners seéks to do in this action
is to label and package the démage suffered by Rhodes and Piedmont as being darﬁage only
to the signs themselves and ﬁot damage to the real esl,até. This is demonstrated by the
various exclusions re_:lied upon by Auto-Owners as set forth in its Amended Complaint.
(Paragraph 16). |

Four policy exclusions are specifically referenced in Paragraph 16 of Auto-Owners”
Amended Compiaint: Exclusion k; Exclusion I; Exc]ﬁsion m; and Exclusion n. Auto-

Owners contends that its policy does not apply under these exclusions to -

a. “Property damage™ 1o “your product” “arising out of it or any part of it”
(Excluston k); L
b. “Property damage” to “your work” “arising out of it or any part of it”

(Exclusion 1);.

c. “Property damage” to “impaired property” or property that has not been
physically injured, arising out of (1) a defect deficiency, inadequacy or
dangerous condition” “your product” or “your work” [but] this exclusion
does not apply to the loss of use of other property arising out of sudden and
accidental physical injury to “‘your product” or “‘your work™ after it has been
put to its intehde_d use. (Exclusion m);

1"
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d. Damages claimed for any loss, cost or expense incurred by you or others for

the loss of use, withdrawal, recall, inspection, repair, replacement,

adjustment, removal or disposal of (1) your product; (2) your work; or (3)

impaired property; if such product, work or property is withdrawn from the

. market or from use by any person or organization because of a known or

suspected defect, deficiency, inadequacy, or dangerous condition in it.
(Exclusion n). '

. AUTO-OWNERS’ PRESENTATION IS FLAWED

The focus of Auto-Owners is on its contention that damage to the fallen sign itself
is an excluded area of coverage and because the fallen sign was damag'gd by its fali, other
damage caused by the sign’s fall is excluded. Once the signs becarne fixtures and a part of
the real estate, they lost their character as items to bé dealt with separately. Auto-Owners
fails to recognize the fact that the signs became permanent fixtures and a p"ari of the real
estate once erected. Asa result of the sign falling and the other two signs having to be taken
down the real estate has been robbed of its income-producing status, left with useless
embedded concrete stumps to be removed. and thereby damaged. That damage to real
pmpeﬁy has been proved.

Moreover, if there is no insurancc coverage because of property damage to “'your
product ansing out of it or any part o it” (Exclusion k); or “to your work arising out of it or
any part of it” (Exclusion I); or for damages for “loss bf use, withdrawal, recall, inspection,
repair, replacement,v adjustment; removal or disposal of your product, your work, if such
work or property is withdrawn from the market because of a known or suspected defect,
deficiency, inadcquacy-or dangerous condition in it” (Exclusion n), then the policy affords
no hability insurance under any circumstance.

Lsability under the policy, including the products completed operations portion of the .

policy, 1s incurred only as a result of (a) “your product, arising out of it or any part of it” or
12
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(b) as a result of “your work arising out of it or any part of it.” YTﬁat is what the insurance
was for: to cover liability for damage or injury to othgr bmperty caused by the product (sign)
or “work ansing out of it or any part of it.” There is nothing else to be insured. lf that is not
insured, noihing is insured. |
Tﬁe policy spcciﬁcally has a “products-completed operations” coverage limit of loné
million dollars. If the product and the work connected with it, including the negligent
inspection two or three days before the sign fell, which ;:aused damage to real estate is not
covered, ’then wha& does the policy éover? The answer is nothing! As to the Ianghage that
the insurance does not apply to property damage to impaired property or property that has not
‘been physically injured anising out of a defect, deficiency, inadeq}xacy ordangerous condition
in your product or your work (Exclusion m)‘this exclu;ign could nét apply in any event. The 4
real estate of Rhode's has been physically injured by the involuhtary removal (by one f.a[ling
and two at the direction of public authority) of the fixtures on i¥ which, before removal,
" made the real estate income producing and productive. Their removal is a physical injury the
same as if growing timber, ; peach orchard or growing crop ha(i been vdcstroyed. |
Furthermore, the exclusionary language (as to Exclusion m, which has the effect of
eliminating Exclusion m from the discussion) that it (Exélusior; m) “does not apply to ithe
loss of use of cﬁhcr property arising out of sudden and accidental physical injury to y-our
product or your work after it' has been put to its intended use” describe§ facts which c6nﬁrm
that this exclusion “'does not apply.” That is so because there was a sudden., accidental,
physical injury when thé sign fell. Auto-owners ;dm;ts that the sign had bee\n put 10 i1s
intended use. (Auto-Ownefs; Me-mon"andum ‘p.l). This falling sign startéd the domino effect
which resulted in property damage to the real estate because it was thereby robbed of its

income producing status because it no longer had its revenue-producing signs and the real

7
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estate was lefl with usélcss twenty-eight feet buried concrete smmpé aﬂd useless twent}-one
feet above-ground metal columnsl

_ Auto-Owners is silent about covefage under its policy applicable to a critiéal factual
circumstance. That circumstaﬁ_ce is the fact that Marion L. Eadon d/b/a C&B Fabrication
worked on the lcéning siéxm and had it corrected and negligently inspected or failed to inspect
the other two signs just two or three days before one of the signs fell. Had lhe'inSpection
been properly done, it would have detécted the about-to-occur sign failure. The failure to
inspect and cormrect a condition in the sign was aseparaté and independent act of negligence.
Thé correction of the leaning sign and the flawed inspection (or non-inspection) of the sign
that fell are not dependent upon ihe_ fact that Mérioﬁ L. Eadon d/5/3 C&B Fabricationhad -
* alsodesigned, faﬁricatcd and installed the sié’ns originally. ‘The negligent inspection {(or non-
inspection) of the.sign thé.t fell was a liability of the negligent inspectof whether .it was
'1\/'Iarion L. Eadon, d/b/a C&B Fabncation or someone else. The x.1egligem inspection (or non-
inspection) of the sign was .one of the allegations in the Complaint upon which the
negli gence count rested.
| THE LAW |

| Auto-Owners repeats its contention that there is no liability under the policy because

“faulty workmanship, alone, does not constitute ‘an accident’ and cannot thercfpre be an
: ‘occur_rénce."” (Auto-Owners’ Mem§randum Pp- 14-15). %at Auto-Owners ignores, and
seeks to évoidAadd.ressing, is that the underlying event is not faulty workmanship ajone. It
was f;'m]ty workmanship but it was more than that: The effort by Auto-Owners to limit the
application 6( lhe.~facts in this case to its contention that there was damage only to lhé

product itself and which resulted solely from faulty workmanship is contrary to the facts and

to the South Carolina law. In the case of Kennedy v. Columbia Lumber and Manufacturing
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Company, Inc.; 299 S.C. 335, 384 S.E.2d 730 (1989) the Supreme Court made clear the

circumstances under which tort liability is incurred: /

Where a purchaser buys a product which is defectrvc and physically harms
him, his remedy is in either tort or contract. Thrs is so the analysrs provides,
because his losses are more than merely * economic.’

If a builder performs construction in such a way rhat'he violates a contractual
duty only, then his liability is only contractual. If he acts in a way to violate
a legal duty, however, his liability is both in contract and in tort. ...

- A violation of a building code violates a legal duty for which a builder can be
held liable in tort for proximately caused losses. Terlinde, 275 S.C. 399, 271
S.E.2d 770, imposes a legal duty on builders to undertake construction
commensurate with industry standards. Where a building code or industry

‘standard does not apply, public policy further demands the imposition of a
legal duty on a builder to refrain from constructing housing that he knows or
should know will pose serious risk of physical harm. ... -

A cause of action in negligence will be available where a builder has violated
a legal duty, no matter the type of resulting damage. ...

A builder may be liable to a home buyer in tort despite the fact that the buyer

suffered only “economic losses” where: (1) the builder has violated an

applicable building code; (2) the builder has deviated from industry
standards; (3) the builder has constructed housing that he knows or should
. know will pose serious risks of physical harm.

In the underlying case Rhodes and Piedmont proved that Marion L. Eadon d/b/aC&B
Fabrication (1) violated the applicable building codes; (2) deV_iated from industry standards;
and (5) constructed signs that posed serious nisk o‘f physical harm. Proof of only one of
these v10lauons qualifies the tort action. Rhodes and Pledmont proved all three. Three times
the breach of a legal duty wis proven (Tnal (esllmony of Plamuffs expen structural
engineer, Alan Campbell: si gn was nol built accordmg to desrgn, sign dld not meet industry
standards; sign did not meet code requirements; sign defective and not capable of

withstanding code-prescribed wind loads; sign fell because it did not meet building code and

industry standard requirements: Trial transcript, pp. 249-250; 9/30/04). The three times
1< ]
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breach of legal duty resulted in damage to real estate.

~ A general Iiabilify insurance policy typically does not cover claimsof faulty
workmanship, but instead covers claims of faulty workmanship that causes
~an accident. (Emphasis added.)

Isle of Palms Pest Control Company v. Monucello Insurance Company 319S.C. 12,459
S.E.2d 318 (Ct. App 1995).

Auto-Owners cites Stroup Sheet Metal Works, Inc. v. The Aetna Casualty & Surety |

Company, 268 S.C. 203, 232 S.E.2d 885 (1977). That case did not mvo]vg a tort action and
did not involve allegations or contentions of negligence. That was the distinguishing factual
detail in that case. The opinion repeatedly refers to that circumstance [232 S.E.2d, p. 887):
There can.vbe no doubt but that this action Was one for breach of contract for
faulty workmanship. Negligence was not alleged and the complaint may not

be characterized as sounding in torts. No occurrence (or accxdcnt) as defined
" in the policy was alleged '

Auto-Owners also cites Laidlaw Environmental Services (TOQ), Inc. v. Aetna

Casualty & Surety Company of Illinois, 338 S.C. 43, 524 S.E.2d 847 (Ct. App. 1999).

Again, that case has no application to the instant case. There were multiple issues in Laidlaw

but for purposes pertinent here only one need be mcnﬁoncd. The following sentence from
the opinion makes that clear;

- It is undisputed that this policy spec»ﬁcally excludes products -completed
operations hazard coverage.

‘The Laidlaw opinion is quite specific that the insured in that case “specifically rejected such

[prodﬁcgs-completed operations] coverage.” [524 S.E.2d, p. 849]): 1In the instant casc, “it is
undisputed that [ Auto-Owners’] policy specifically [includes] products-completed operations
hazard coverage.” The Declarations page of the Auto-Owners policy has a specific entry

“products-completed operations aggregate limit: $1,000,000.”
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Auto-Owners relies upon the c.asc of L-J, Inc. v. Bituminous Fire and Marine
Insurance Comgapy, 2004 WL 1775571 (Decided August 9, 2004). L-J, Inc. is clearly
distinguishable on the facts. [Although this opinion was issued over six months ago a

| petiﬁon for rehearing was pending as of January 31, 2005..] The holding in L-J. [nc.' 1s simply

thét *“we find that no ‘occurrence’ took place as defined by the CGL-éonrracI." The Court
heid that there wés “damage to the roaany system only” under those facts. The Court did
not make any new l;w or che;nge any existing taw in that case. The Court affirmed exi;ti_ng
law (quoting Dean Hendérsoﬁ), saying:

‘The risk intended to be inisured is the pdssibil‘ity that the goods, prbducl;s or-

work of the insured, once relinquished or completed, will cause bodily injury .

or damage to property other than to the product or completed work itself

and for which the insured may be found liable. ... (Emphasis in original).

" We agree that the CGL policy may provide coverage in cases where faulty
workmanship causes bodily injury or property damage.to another.

Inthe instan(. case there was an occurrence. in the instant case there has been damage
to property other than the product itself. The insured has been found liable for that damage.
Accordingly, L-J. Inc. supports coverage under Auto-Owners’ policy in the instant case.

Exclusions in an insurance policy are always construed most strongly against the

insurer. Boégs v. Aetna Casualty & Surcty Company, 272 S.C. 460, 252 S.E.2d 565, 568
(1979). If there are .any ambiguities or. conﬂiclg in documents prepared by a party the
provisioh§ of ihe contract have to be construed favorably to the other party. Mid-Continent
Refn'g'erator Company v. Way, 263 S.C. 101, 208 S.E.2d 31, 33 (1974). “Common sense
and good faith are the leading touchstones of construction of the provisions of a contract;
whére one construction makes the ‘provision_s unusual or extraordinary and another
construction which is equally clonsistem wilfx the language employed, would- make 1

reasonable, fair and just, the latter construction must prevail. Parker v. Byrd, 309 S.C. 189,
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420 S.E.2d 850, 853 (1992). “When a policy is ‘susceptible to more than one reasonable

interpretation, one of which would provide co_\;eragc‘, this Court must hold as a matter of law

in favor of coverége’”. S.C. State Budget and Control Board. v. Prince, 304 S.C 241,403

S.E.2d 643, 647 (1991) Goldston v. State Farm Mutual Automobrle Insurance Comgany
358 S.C. 157,594 S.E.2d 511 (Ct App. 2004)

The traditional approach by a liability insurerin a Declératory Judgment action as to

coverage issues is to focus on individual trees, count the growth rings on the trees, and

attempt to ignore that the forest exists. Auto-Owners has followed the traditional approach

m this case.

It is suggested that the liability insurer’s traditional approach misses andv ignores the
greater and total picture. Onc; or two trees (claifnt_:d exclusions) do not constitute the forést.
All the trees collectively make it a forest. One or two.clair'ned exclusions’>cannot have the
effect of elimiﬁating the forest. >Claimed exclusions must be viewed in the context of the

entire policy (the forest). They must be viewed in the context of the facts (as established by

the jury verdict and judgment entered) in the ﬁndcrlying civil action against the insured and,

most importantly, in the context of the basic purpose for which the lability policy was
obtained.

- In that connection the case of Isle of Palms Pest Control Company v. Monticello

Insurance Comgany, 3198.C. 12, 459 SEz2 318'(Ct. App.'1995), affirmed 321 S.C. 310,
468 S.E.2d 304 (1996) is instructive. In t‘haf case Isle of Palms Pest Control was sued for
fraﬁd and negiigence in connection with its having prepared and issued a termite inspection
report which was relied upon by the purchaser of a home. ]t was “alleged that Isle of Palms
conducted its inspection in ;1 negligent manner. The Purchaser aiso included allegations for

fraud, breach of contract, unfair trade practices, conspiracy, negligent misrepresentation, and
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breach of warranty”. Isle of Palms brought a Declaratory Judgment action against its insurer
(Monticello) for a declaration that Monticello was obligated to defend and indemnify it in
conneqlion with the action by the Purchaser. Monticello cdntend'ed that the policy did not
provide coverage. The Trial Court and the Court of Appeals held that there was cove.ragé.z

under the policy. Excerpts from that opinion follow:

A general liability policy is intended to provide coverage for tort
liability for physical damage to the property of others; it is not intended to .
provide coverage for the insured’s contractual liability which causes
economic losses. C.D. Walters, 281 S.C. at 596-97, 316 SE.2d at 712. Itis
for this reason that a general liability insurance policy typically does not
cover claims of faulty workmanship, but instead covers claims of fanlty
workmanship that causes an accident. Id Here, however, the faulty
workmanship did cause an accident - the improperly performed inspection
resulted in continued termite damage. ...
Isle of Paims purchased a liability insurance policy to protect itself against
claims for damage to property of others caused by its negligence. The
declarations page of the policy included “exterminator” in the list of covered
general liability hazards, and the premium was based primanly on Isle of
Palms’ receipts from its exterminating business. To give.effect to the
professional liability. exclusion would -render the policy virtually
meauingless, because it would exclude coverage for all claims arising
from Isle of Palms’ exterminating services, the very risk contemplated
by the parties. See. Canal Ins. Co. v. Insurance Co. of N. Am., S.C
., 431 S.E.2d 577 (1993) (refusing to construe exclusion to prohibit
coverage for the only vehicle contemplated by the parties). The internal
inconsistency created by an exclusion which purports to bar coverage for
claims arising out of the very operation sought to be insured renders the
policy ambiguous, and we must resolve that ambiguity in favor of
coverage. South Carolina Budget & Control Bd. v. Prince, 304 S.C. 241,
403 S.E.2d 643 (1991); Millstead v. Life Ins. Co. of Virginia, 256 S.C.449,
182 S.E.2d 867 (1971) (ambiguity in exclusion should be resolved in favor
of coverage). Accordingly, we refuse to interpret the exclusion so as to bar
claims for property damage caused by Isle of Palms’ negligence in
performing its exterminating services. (Emphasis added).

In the underlying action Rhodes and Piedmont have proved that negligence of (the
“insured) Eadon d/b/a C&B proximately resulted in p}openy damage to them. The underlying

action was one for damage to real property as a result of the negligence, recklessness and

19
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willfulness of the Defendant in the manner in which the three signs were designed, fabricated

and erected, and in the failure of the Defendant to properly inspect and correct the flawed

condition of the signs when it was brought to the attention of the Defendant afier one of the

signs was discovered leaning toward I-77 and before one of the signs subsequently fell on
[-77‘t'wo or three days later. -Negligenl inspection was the tort in Isle of Palms.

In Isle of Palms the Court of Appeals said

because the Purchaser'doe‘s allege Isle of Palms’ negligence resulted in

property damage, the policy issued by Monticello does provide coverage for

~ such damage, and Monticello is therefore obligated to defend.

The underlying claim of Rhodes and Piedmont was ;ffor tort liabiiity'fqr physical
damage to the property of others.” (Isle of Palms). " That claim was proved by the jury
verdict. |

Furthermoreg, the A'ulo-Owners‘ declarations 'p’age of its liability policy has the
deécn’ption of the business which is insured as “sign mfg.." On the commercial general
liability coverage dec]&ations pageit sp;ciﬁcally identifies “products-completed operations .
aggregate limit” and describes the payroll code for “sign erection, installation or repai.” The
premium is based upon the payroll for this operation. This s lhe‘operation (design, fabricate,
deliver and install, inspcc:t and repair the three signs) C&B was engaged in which resulted
in damage to the real prb;;'erty of Rhodes in Fairfield County as the result of the negligence
of C&B. If the-exc;lusioﬁs claimed by Auté-Owners are given effect they “would render the
policy vinually meani;lgless, because it‘ would exclude coveragg.for all claihs arising
from [the C&B operation), the very ri;k éontemplated by ;he parties.” (Isle of Palms).

Negligence was alleged by Rhodes and Piedmont. Negl;genc.e, reci(lessness and
willfufness was proved! C&B did faulty workmanship (negligent design, fabrication,

inspection and repair) which proximately caused an accident (a sigh fell) which resulted in

mn
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property damage.

A general liability insurance policy typically does not cover claimsof faulty
workmanship, but instead covers claims of faulty workmanship that causes
an accident. (Emphasis.added.)

Isle of Palms Pest Control Company v. Monticello Insurance Company, 319°'S.C. 12, 459
S.E.2d 318 (Ct. App. 1995), affirmed 321 S.C. 310, 468 S.E.2d 304 (1996).

The sign which fell on Interstate 77 was an accident. That accident occurred because
of negligent dt;siglm, faulty workmanship, ins'pectién and repair. That is what the general
liability policy of Auto-Owners was designed to cover. That is what Eadon expected to get,
a gengral liability policy to cover his operatic;ns as a sign designer, fabricator, installer and

repairer. That was the business activity insured. That was the purpose for obtaiming the

s

/
insurance.

One of the primary objectives of the law of contracts “is to carry out the
reasonable expectations of the parties.” -

Kennedy v. Columbia Lumber and Manufacturing Company, Inc., 299 S.C. 335, 384 S_E 2d
730, 733 (1989). As to insurance contracts the Court should seek that “interpretation of the
policy [which] best meets the fair expectations of the parties under the language of the

policy.” Joe Harden Builders, Inc. v. Aema Casualty & Surety Company, 326 S.C. 321, 486

S.E.2d 89 (1997). ,
C&B FABRICATIdN iS INSURED UNDER AUTO-OWNERS PO_LlC)’
| Auto-Owners asserls ;ha("Man'on Eadon is hot an insﬁred under ;he terms of the
“Auto-Owners’ .insurance policy.” (Plaintiff’s Mc.miorandum p. 6). This-c.on_tcntion, now
made by Auto-Owners, is contradictory of all that Auto-Owners has said and done since the
date of the occurrence, January 20, 2001, until January 14, 2005, six days short of four years
later. The action by Rhodes and Piedmont was instituted against.Marion L. Eadon, d/b/a

C&B Fabrication. There was no ambiguity and no uncertainty.about who was named as the

~e
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defen-dant in that action. In Anders’ letter dated Fe.bruary 8, 2002 "certified mail return
receipt requested” to Marion Eadon, he acknowledged having received the suit papers
"against Marion L. Eadon d/b/a C&B Fabricatioﬁs.” The letter stated that Auto-Owners
would be furnishing é defense under a reservation of nghts. The thrust of that letier was that
because of the claim of damage to real property the defense was being afforded and if the
"claim of damage to real property be dismissed, there is a strong likelihood that we will no
longer be providing a defense to you.” (That letter is appended as Exhibit 5 to this Brief).
There was nothing ip the Ander; letter which-raised any quesﬁon about Manon L. Eadon
d/b/a C&B Fabrication not being insured under the Auto-Owners policy.. Indéed, "if thé facts
alleged in the Compléint fail to bﬁng the case within the policy’s coverage, the insurer has

no obligation to defend.” State Farm Fire & Casualty Companyv. Barrett, 340 S.C. 1, 530

S.E.2d 132 (Ct. App. 2600). -Accordingly. if Marion Eadon d/b/a C&B Fabrication was not
insured under the policy, why did Auto-Owners enter a defense at all? H'ad Marion L. Eadon
d/b/a C&B Fabrication not been insured under its policy Auto-Owners would have said so.

Auto-Owners filed the instant DJ action on October 14, 2002. In its Complaint it did
not allege of contend that Marion L. Eadon; Jd b.a C&B Fabrication wés not an insured under
its policy. Nothing in its Comblainl creales an inference as to that. It raised ciuestions only
as to whether there had been an occurrence and whether fomj exceptions apply.

Five months later, on March .14, 2003, Autd-Oinc_:rs filed an-Amended Complaint
in this DJ action. Tﬁere is nothing in igs Amended Complaiﬁt that raises any issue or preséms
any question as to whether Marion L. Eadon, d/b/a C&B Fabrication.is insurgd under its
policy. The Amended Complaint, like the original Compla;nt, referenced only the issue of
occuner;ce and the four mentioned exclusions.

Furthermore, on March 6, 2003, Auto-Owners filed 2 Notice of Motion and Motion
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to Intervene in the underlying actio‘n against Marion L. Eadon, d/b/a C&BF abnication to be
permitted to submit spccial intcnogatoﬁes. That Motion contained the statement

Auto-Owners Insurance Company issued an insurance policy to the

Defendant [Marion L. Eadon d/b/a C&B Fabrication] with liability coverage

for the period of time relevant to this action (the "Policy").

Auto-Owners’ Motion further stated that Auto-Owners had filed an action in York County
"requesting that. thc'Court declare the nghts andl,obligati-ons of Auto-Owners in relation to
the claims made by the Plaintiffs iq this action against the Defendant.” The Motion says
without any qualification or limitation that its DJ action in York County 1s seeking a
declaration of the rights; and obliggtions of Auto-Owners "in relation to the claims made by
the Plaintiffs in this action [Rhodes and Piedmom] égainst the Defend;mt [Marion L. Eadon
d/b/a C&B Fabrication]. The Motion further states without qualification or limitation tﬁat
Au}o-Own‘ers had "issued an insurancg policyto the Defendant [Marion L. Eadon d/b/aC&B
Fabricétion] with liability coverage for the period of ti.m'e relevant to this action.” A copy
of that Notice of Motion and Motion to Intervene by,Auio-Owners is appended hereto as
Exhibit 6.

T h_ereaﬁer on Apnl 21, éOOB Auto-Owners ﬁled an Amended Noticé of Motion and
Motioh to mtervené in ﬂ;e uqderlying action against Marion L. Eadon d/b/a C&B Fabrication
in which Auto-Owners again stated |

Auto-Owner§ Iﬁsurance Company issued an ‘insurance’ policy to the

Defendant {Manion L. Eadon d/b/a C&B Fabrication] with hability coverage

for the period of time relevant to this action (the "Policy").

Inits Amended Notice of Motion and M(;tibn to Intervene Auto-Owners again stated thal its
DJ action in York County was to héve that "Court declare the ri ghts and obligations of Auto-

‘Owners inrelation to the claims made by the Plaintiffs [Rhodes and Piedmont] in this action

against the Defendant [Marion L. Eadon d/b/a C&B Fabrication]". A copy of that Amended
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Amended Complaint in the underlying action contained eleven alleged causes of action.
However, only three of those were submitted to the jury (Breach of Contract, Breach of
Warranty and Negligence). The verdict on the Negligence cause of actidﬁ is the oﬁe upon
which judgment has been entered. Accordingly, what Auto-Owners stated in ils- Motion to
Intervene Memorandum as the pendihg issues {"which claims the jury finds that the
Defendants are l.iabk’: to the Plaintiff" and the "amount for which they are found liable to the
Plaintiffs"] have now been resolved. Now that t.hose core factual issues have been resolved,

Auto-Owners attempt-s to inject as a riew issue its contention that Marion L. Eadon d/b/a
C&B Fabrication is not insured under its poliﬁy. |

| Auto-Owners’ Amendcd Complaim_ alleges that-"Maﬁon L. Eadon d/b/a C&B

Fabrications, Inc. completed and installed the signs in February of 2000." (Paragraph 6).

Auto-Owners’ Ainended Coxﬁplaim éllegeg that it issued its policy "to C&B fabrications,

Inc. and Low Country Signs, Inc., which included p;opcrty damégc'liability coverage, subject

to certain conditions and.cxclusion; set forth in the policy.” (Paragraph 10). Auto-Owners’

Amended Complaihl also alleges that its "policy of insurance provides no coverage to

Marion L. Eadon d/b/a C&B Fabrications, Inc. with respect to the dcscn'Bed law suit, by
reason of the p;gL_SimI§ of the insurance policy." (Paragraph 19). The only"'provisions" of
the pélicy hentioned m the Amended Comp!ail;t are "occurrence” ar.lld‘fouyr exclusions.- No

issue is raised in the Complaint as to Marion L. Eadon d/b/a C&B Fabrication not being

‘ _insured under the policy. Accordingly,'that is not an issue before the Court.

The Court should niot addtess a matter "either on its own motion, or at the request of

counsel which tenders an issue that is not presented by the pleadings.” Hendricks v.

American Fire & Casualty Company, 247 S.C. 479, 148 S.E.2d 162, 168 (1966). Findings

by a Tral Court that "went beyond the issues framed by the plcadiﬂgs” were set aside.
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Furman University v, Glover, iZl S.C. 1, 81 S.E.2d 559, 563 (1954). Moreover, "The
allegations, statements or admissionsvc,omained ina pleading are conclusive as against the
pleader. It follows that a party. cannot subsequently take a position contradictory of, or
?n'consistent with, his pleadings and the 'facts which are admitted by the pleadings are to be
taken as true against the pleader for the purpose of the action‘. Evidence contradicting such
pleadings is inadmissible.” Elrod v. All, 243 5.C. 425, 134 S E.2d 410, 416 (1964); Postal
gj\ia__nn, 308 S.C. 385,418 S.E.2d 322, 323 (Ct. App. 1992). An admission contained in a

pleading in one action may be admitted in evidence against the .pleadér on a trial of another

action. Young v. Martin, 254 S.C. 50, 173 S.E. 2d 361 (1970). Perforce the statements in
its documents filed in Coﬁft, Auto-Owners is bound by its stat;:ments‘

On D&cﬁba 29, 2003 Auto-Owners filed its first Motion for Summary J udgment.
It’s Motion for Summary J.udgment did not raise or address any issue of Marion L. Eadon
d/b/a C&B Fabrication not being an insured uﬁder its policy. The Motion for Summary
Judgment was heard on January 22,:2004l. 'Duﬁng that argument and presentation no
mention or reference was made or contention advanced that Marion L. Eadon, d/b/a C&B
Fabrication was not ipsured under its policy.

Through counsel selected and furnished by Auto-Owners, Marion L. Eadon, d/b/a

, i

C&B F'abﬁcation was c_ic;fénglg:d in tht? underlying actionto a jury'verdict in favor of Rhodes
and Pi'edmont and judgment has been eﬁtercd on that jury verdict. Post-trial motions have
been denied. 'Four months after the judgment was entered in the underlying case, Auto-
Owners, for the ﬁrsl' ti.me, purportS to raise the issuc-tha'l Marion L. 'Eadon, d/bfa C&B
Fabrication is not insured under its policy.

Auto-Owners’ Memorandurn refers to "C&B Fabrications, Inc.” and "Low Country

Signs, Inc.” and gives these two names as Defendants in this action. Those are the two names
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in the Auto-Owners policy as insureds. In fact, there is no corporate entity named "C&B

Fabrications, Inc.” In fact, there is no corporate entity named "Low Country Signs, Inc.".

There is a corporate entity named "Lowcountry Signs & Fabrication, Inc.” chartered by

" Marion L. Eadon on May 1, 2000. A copy of the Articles of Incorporation of Lowcountry

Signs & Fabrication, Inc. is attached hereto as Exhibit 9. Auto-Owners acknowledges in a

- footnote in its Memorandum that there is no corporate entity named "C&B Fabncations, Inc.”

» and then states that the corporation chartered by Eadon is named "C&B Fabncators, Inc.”

It is true that Eadon chartered a corporation in the name of "C&B Fabricators, Inc.” but that
was only one of approximately ten corporations or pannerships that Eadon chartered witﬁ
the Secretary of State of South Caroliq;. Eadon was quite f"amiliar with the prbccss of
chartering corpo;'atior;s for his business 6perations. (Tnal tesimony of Eadon’s accountam;.
Transcn'vpt pp. 178-180; 9-1-04). In Eadon’s letter of Dcccmbef 29, 2000 to Rhodes, when

they were addressing the matter of the leaning sign, and before a sign fell on January 20,

" 2001, ‘Eadon stated that "C&B Fabricators went out of business April 3, 2000." A copy of

that letter is attached hereto as Exhibit 10. (Sec Rhodes’ Affidavit).

| Inits Memorandum Auto-Owners statcs that Eadon’s defense in the underlfing action
was that "he was acting.as an eméloyee. ol‘ﬁc.cr or directorof a corpbration" (Auto-OWners'
Memorandum, p.2) and "the jury found that ('&B Fabrication was a separate entity frqm
C&é Fabrication, Inc.” (Auto-Owners’ Memorandum p. 7). Thesc are not accurate
stateﬁenté. The contention advanced 'by ;ounsel retained by Aﬁté-Ownefs to defend Eadon
was that the wrong entity had been sued. The defense was not on‘thc contention that Eadon
had no liabilify because.C&iB Fabrication was a corporation. The defense contention was
that the wrong entity had been sued, to w;t, C&B Fabricators, Inc. was the entity which

should have been sued. This is further demonstrated by the March 4, 2002 letter of defense
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cc;unscl to Plaintiffs’ counsel in which it is stated that "the corporate entity with whom your
client was doing business was C&B Fabricators, Inc. ... I ask that you please dismiss Marion
Eadonasa de‘fendant in this case and substitute C&B Fabricators, Inc." A cohy_ ofthat letter
1s appended hereto as Exhibit 1 1. The Answer to the Amended Complaint in the underlying
action alleged "that Eadon individually_did not make the proposal to Rhodes, but C&B
Fabn’catérs, Inc. submitted a proposall to Rhodes.” (Paragraph 6 of Ané@erto First Amended
Complaint:). A copy of the Ansﬁrer to the First Amended Complaint is attached hereto as
Exhibit 12. The contention was that tﬁe transaction was bet_weén Rhodes énd C&B
Fabn'cators? Inc. There never was a contention or an issue as to whether C&B Fabrication
was a corporate entity. The‘reb nevér w.as any e\;idence or treatment at the trial about "C&B
Fabrication, Inc." To be clear beyond any question; there was never an issue raised by
anyone, gnytirhc, asto wﬁcther C&B Fabrication was or was not a corpbmle émily unti now.
No one has contended that C&B Fabﬁcation was oris a ;:orporate entity. It never has been
a corporate en’tiry.. The trial exceri)t included in the Al;to-Owners Memorandum about non-
\lia};ility of Eadon for any corporate li;bility, pcriained odly to lh; question submitted to the '
Jury of whether the transaction was (1) between Rhodes and C&B Fabricators, Inc. or (2)
.betwee;n Rhodes ‘and‘Marion L. Eadon d/b/a C&B Fabrication. Because the jury found
’ (corrcct.ly ) 'under clear facts) that th.e‘ transaction was not between Rhodes and C&B
‘F‘;abﬁcators, Inc., lhe’ekchange about non—li.ab.ility of Eadon as a cotborate officer 1s moot.
dthasno rele;/ance pcrforce the jury’sfmdiné that the transaclioﬁ was between Rhodes and
_Marnon L. Eadon d/b/a C&B Fabrication.’ Auto-Owncrs cohtinués td advance a g_)jt_trﬁgg
that was articulated by counsel retained by it to defend Eadon in the underlying suit that the
transacti onlbctwecn Rhodes and Eadon was one between Rhodes and C&B Fabrnicators, Inc.

That ploy was unsuccessful at the tnial. The purpose of the bloy was to seek to shift any
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liability to a defunct corporate entity which went out of business six weeks after the si gns
were installed. Had the vérdict been rendered against C&B Fabricators, Inc., Auto-Owners
would now be saying (correctly so) that C&B Fabricators, Inc. is not named as an ir;surcd
under its policy. Aulo-Ownérsf treatment of this item again is another misdirection ploy. The
Jury did find that Marion L. Ea&on d/b/a C&B Fabrication was liable in negligence to Rhoﬂes
and Piedmont.

Marion L. Eadon was doing business as C&B Fabrication. A gopy. of a bank
statement reflecting that is attached hereto as Exhibit 13. .C&B Fabricationv was doing
business as Low Country Sign Fabricatioﬁ Inc two wegks after C&B Fabricators, Inc. was
no longer in business. Copies of printed cﬁecks of C&B Fabrication d/b/a Low Country Sign
Fabrication Inc in April and May 2000 are attached hereto as Exhibit 14. '[Nole thatv the
"Low Country Sign Fabrication Inc" language doqs not mirror the corporate name
"Lowcountry Signs & Fabrit;ation, Inc."] C&B Fabrication d/b/a Low Country Sign
Fabrication Inc was still doing business in lhat‘ name in September and November 2000.
(Cancelled checks reflecting that fact are attacfmed hereto as Exhibit 15. Bank statements of
C&B Fabrication d/b/a Low Country Sign Fabrication Inc showing activity from April 17,
2000 to No_vémbcr 30, 2000 are attached hereto as Exhibit 16. Bank deposils were made
with deposits slips pﬁn_ted "C&é Fabrication”. (Eadon’s testimony, Trial Transcript pp. 142,
144; 9/1/64). Eadon confirmed in his trial testimovny that as ofvSeplefﬁber'2000 "C&B
Fabrication was doing business as L;>w C_oﬁn‘try Sign Fabﬁcafioq Inc" (Trial Transcript >’p.
152, 9) 1/04). Eadon festiﬁed al> the trial that C&B Fabrication merged into Lowcountry
Signs which continued .to do basically what C&B Fabrication had been doing. (Trial
Transcrnipt pp. 158-159; 9/1/04). .

The corrective work to the leaning sign and the inspection of the other two signs in
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January 2001 , two or three days before the sign fell was not do:ne by C&B Fabnicators, Inc.
because it had been out of business since April 3, 2000, over nine monthé earlier. C&B
Fabrication d/b/a Low Country Sign Fabrication Inc was still in business.

[tis clear from the estgblished record that, at the time the Auto-Owners policy Was
issued on September 17, 2000, Marion L. Eadon was doing business as C&B Fabrication;
C& B Fabrication was doing business as Low Country Sign Fabrication Inc. The pblicy
issued by Auto-Owners was obviously intended to cover the operation of C&B Fabrication,
which was not'a corporate entity, and Lowcountry Signs & Fabrication, Inc. which was a
corporate entity. C&B Fabncators, Inc. had been out of 'busin&s;si_nce Apnil 3, 2000 and
Lowcountry Signs & F abn'c‘ation, Inc was chartered on May 1, 2000. It clearly was not the .
design or intent of * Eadon to acquire insurance for a defunct (C&B Fabricators, lﬁc.)
corporate entity but to acquire the insurance to cover the operation of C&B Fabnication d/b/a
Lowcountry Signs & iFab'rica(ion, Inc. The bank statements of C&B'Fabrication for April
to November 2000 show a cash intake of over $346.,000.00. That was the -busin.ess in
operation when the insurance was obtained for the policy year beginning September 17,
2000. .Thc misnomer of the named insureds in the policy can not change the facts.

The evidence is clear. C&B Fabrication was doing businelss as pr Country Sign
Fabrication Inc. Lowcountry Signs & Fébn‘cation, Inc. is a nam;:d insured in the policy
A (albeit the name is a misnomer). C&B Fébrication i_sham}ed as an insured in the policy’
(al_beil the name 1s a misﬁomer). These two ént’ities, one corporate and one individual, were ‘
intended to be .insqred un.der this policy. They g[_e‘insured under this policy. The argument
by Auto-Owners that because no verdict was rendered against Eadoﬁ as a corporate officer
of C&B Fabnicators, an. (a wholly ‘separa;e, distinct and defunct entity) is merely a

misdirection ploy. It is an impermissible stretch that does ho_t accomplish the intended reach.
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One of the primary objectives of the law of contracts "is to carry out the
reasonable expectations of the parties.”

Kennedy v. Columbia I umber and Manufactunng Company, Inc., 299 S.C. 335,384 S.E.2d
730, 733 (1989).

Certainly the "reasonable expectations” o’f Marion L. Eadon 1n acquiring the Auto-
Owners policy was to insure his operation as C&B Fabrication d/b/a Lowcountry Signs &
| Fabrication, Inc. These are the c1~1titie.s named in the policy (albeit a misnomer). Auto-
Owners has not been misled. It has not been misinformed. It has been fully cognizant of all
these factors throughout. To permit Auto-Owners to-succeed in what it is attemptix;lg to do
now would be 1o allow it tc:> afford no insurance coverage t;) any entity bccause.both insureds
names as they appear in the policy have never existed as legal entities. At the same time,
the rﬁere misnomer of the names of the insureds should have no effect on the emcacy of the
contract of insurance as to the real and intended insureds. Even were the misnomer of the
insureds an ambiguity (and these Defendants do not concede that an ambiguity exists as to

this) then the "construction which is most favorable to the insured will be adopted.”

Goldston v. State Farm Mutual Automobile Insurance Company, 358 S.C. 157, 594 SE.2d
511 (Ct. App. 2004). That is because:

. When apolicy is "susceptible to more than one reasonable interpretation, one
of which would provide coverage, this court must bold as a matter of law !
in favor of coverage.” (Emphasis added.)

S.C. State Budeet and Control Board v. Prince, 304 S.C. 241, 403 S.E.2d 643, 647-(1991),
McPherson v. Michigan Mutual Insurance Company, 310 S.C. 316, 426 S.E. 2d 770, 771
(1993). | | | |

- SUMMARY.JUDGMENT
Summary judgment is appropriate where there is no genuine 1ssue of matenal fact and
it is clear the moving party is entitled to judgment as é matter of law. However, summary

judgment is improper if the parties dispute the inferences to be drawn from the facts even if
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the facts themselves are not indispute. Tupper v. Dorchester County, 326 S.C. 31 8, 325‘, 487

S.E.2d ] 87, 191 (1997). “In determining whéther any tnable issues of fact exist, the
evidence and all reasonable inferences lhere'frgm must be viewed in the light most favorable

to the non-moving party.” Osbome ex rel. Osborne v. Adams, 346 8.C. 4,7,550S.E.2d

319, 321 (2001).

On December 29, 2003 Autb-OWners ﬁlgd its first Motion for Summary Judgment
inthiscase. The basis for that first Shmmary Judgment Motion is the same as Auto-Owners’
second ground in the instant motion, to wit. that the damages sustained were not caused by
an occurrence and also are excluded by the four menlioned policy exclusions. Nothing has'
chénged wi‘th respect to that issue and the denial of Summary J udgrnent as to that issue. It
is submitted that the Court need not revisit that issue again on Auto-Owners’ Motion for
Summary Judgment.

As to fhe new issue of Whether"C'&B Fabrication is insured uﬁder. Auto-Owners’
policy, it is submitted that the pleadings do not frame the issue. If the issue ever existed it
has been waived or Auto-Owners is estopped to assert it. “The scope of risk under an

insurance policy can be extended by cstoppel if the insurer has misled the insured into

believing the particular risk is within the coverage.™ The Crescent Company of Spartanburg,

Inc. v. Insurance Company of North Amcrica. 266 S.C. 598, 225 S.E.2d 656, 659 (1976);

Standard Fire Insurance Company v. Maring Conlractiné and Towing Company, 301 SC
418, 392 S.E.2d 460 (1990). Even if it were inissue, the contention has no ment under the

facts. Auto-Owners’ Motion for Summary Judgment should be denied.

*“An action to determine coverage under.an insurance policy is an action at law.” State

Farm Fire and Casualty Company v. Barrett, 340 S.C. l,_ 530 S.E.2d 132, 134 (Ct. App.

2000). “The construction of the [insurance] contract is a matter of law for the Court.”
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. gé.,,,..

Winchester v. United Insurance Company, 231 S.C. 438, 99 S.E.2d 34, 36 (1957); The
construction of a written instrument is, in the first instance, a question of law for the Court.

Campbell v. Bi-Lo, Inc., 301 S.C. 448, 392 S.E.2d 477, 479 (Ct. App. 1990.) Whether a

contract’s language is ambiguous is a question of law. Southern Atlantic Financial Services,

Inc.; v. Middleton, 356 S.C. 444, 590 S.E.2d 27 ('Ct. ‘App. 2002). “Rules of construction
require clauses of exclusion to be narrowly interpreted, and clauses of inclusion to be broadly

construed. This rule of constructions inures to the benefit of the insured..” McPherson v.

Michigan Mutual Insurance Company, 310 S.C. 316, 426 S.E. 2d 770, 771 '(1993).

Perforce the principle established and applied in Isle of Palms Pest Control Company

v. Monticelio Insurance Company, 319 5.C. 12, 459 S.E.2d 318 (Ct. App. 1995), affirmed

3218.C.31 0, 468 S.E.24d 304 (1996), at the very least an ambiguity exists in Auto-Owners’

policy. Because the ambiguity exists “this court must hold as a matter of law in favor of

coverage.” 5.C. State Budget and Control Board v. Prince, 304 S.C. 241, 403 S.E 2d 643,

647 (1991); McPherson v. Michigan Mutual Insurance Company, 310 S.C. 316, 426 S.E.
2d 770, 771 (1993). This principlé of law as to insurance coverage has been consistently
applied.

Accordingly, we conclude that the policy provisions at issue are ambiguous.
(Cite omitted). Therefore, based on the premise that ambiguous or
conflicting terms in an insurance contract should be construed in favor of the
insured and strictly against the insurer, we affirm the special referee in
finding the commercial auto liabtlity coverage section of the National policies
provided coverage for Appellant’s claims. : ‘

Goldston v. State Farm Mutual Automobile Insurance Company, 358 S.C. 157,.594 S.E.2d
511 (CL App. 2004).

Rhodes and Piedmont’s Motion for Summary Judgment should be granted.

halel
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CONCLUSION
It is submitted that under the m fact\s of the underlﬁng action there is coverage
under Auto-Owners’ pblicy for the judgment against Marion L. Eadon, d/b/a C&B
Fabrication in the underlying action. Auto-Owners’ Motion for Summary judgment should
be denied. Thc Defendants’ Motion for Summary Judgment should be granted. The Count
should issue 1ts Order ruling that Marion L. Eadon, d/b/a C&B Fabrication is insured under
Auto-Owners’l policy.

All of which is respectfully submitted.

(signature page attached)
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February 15, 2005

it @ O

Creight4d B. Coleman

" 120 Washington Street

Post Office Box 1006
Winnsboro, South Carolina 29180

(803) 63546884
oover C. Blanton o ’
McCutchen Blanton Johnson & Barnette, LLP
1414 Lady Street
Post Office Drawer 11209

Columbia, South Carolina 29211-1209
(803) 799-9791 :

ATTORNEYS FOR THE DEFENDANTS
SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.
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STATE OF SOUTH CAROLINA ). IN THE COURT OF COMMON PLEAS

. . )
COUNTY OF YORK ) CALENDAR NO. 02-CP-46-2369
Auto-Owners Insurance Compah'y, )
' )
Plaintiff, )
) CERTIFICATE OF SERVICE

V. )
. )
Samuel W. Rhodes, Piedmont )
Promotions, Inc. and Marion L. )
Eadon, C&B Fabrications, Inc., )
and Low Country Signs, Inc., - )
' )
Defendants. )
: )

1, Hoover C. Blanton, of McC utc}.xen Blanton Johnson & Barnette, L.L.P., do hereby |
certify that a copy of the BRIEF OF DEFENDANTS SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC., (1.) IN SUPPOi{T OF THEIR MOTION FOR
SUMMARY JUDGMENT; AND (2.) IN‘OPPOS.ITION TO PLAINTIFF’S MOTION

- FOR SUMMARY JUDGMENT was served on counsel for the Plaintiff and other defense
con-msel, by mailing a copy thereof, in the United States mail; first class ‘postage prepaid, and.

return address clearly indicated on said envelope this the 15th day of February, 2005
addressed as follows:

A. Johnston Cox, Esquire

Ellis, Lawhome & Sims, P.A.

Post Office Box 2285

Columbia, South Carolina 29202

William O. Sweeny, [, Esquire
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

1515 Lady Street
Columbia, SC 29211

o
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS

Nt

COUNTY OF YORK ) FOR THE SIXTEENTH CIRCUIT

Auto-Owners Insurance Company, Case No.: 02-CP-46-2369

Plaintiff,

)

)

)

) .

)  DEFENDANTSEADON’S, C & B

)  FABRICATIONS, INC.’S AND LOW
) COUNTRY SIGNS, INC.’S

) MEMORANDUM IN OPPOSITION TO
)  PLAINTIFF’S MOTION TO AMEND
) ITS PREVIOUSLY-AMENDED

) COMPLAINT

)

)

)

)

)

)

Samuel W. Rhodes, Jr., Piedmont
Promotions, Inc.,, Marion L. Eadon,
C&B Fabrications, Inc., and Low
Country Signs, Inc.,

" Defendants.

FACTS BEARING ON THE MOTION

This case was set fortrail on'September 13,,2604. The Defendants and their aﬁomeys
came to court, ready for trail. At the pretrial conference in chambers, Plaintiff insurance -
company asked for continuance solely to: be abie to review the transcript of the recently-
completed tort trial.

On the Friday prior to the scheduled §tari of the trial on Mondaiy, the insurance company
filed a motion to amend again its previously aménded complaint. The motion didv not, however,
include a pr-oposed‘ second-amended compl;int. Only now, m(.)re thar-l six months latéf, has
Plaintiff served a propo#cd arﬁe11ded complaint seeking 1o add grounds for denial of coverage of

A which Plaiﬁliff would ha;e been aware tﬁree years earliér. |
At the pretrial, in-chambers conference, the Court said in essence that he did not intend to

allow substantive amendments at that late date.
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Memorandum in opposition to Plaintiff's Motion to
Amend
02-CP-46-2369

ARGUMENT

I A PLAINTIFF DOES.NOT HAVE AN UNRESTRICTED RIGHT TO AMEND ITS
COMPLAINT.

A Plaintiff’ s one-time, unrestricted right to amend its complaint freely ends 30 days after
a responsive pleading is filed or - if the case has not been put on the trial roster — 30 days after
service of a pleading which rcéuires no response. Thereafter, or if the matter has been put on the
trial roster, a party must obtain the Court’s leave before amending. Rule 15(a) SCRCP. Leave to
arnend is to be freely given, but only if 1) justice requires the amendment and 2) no other party is
- , _ o
prejudiced. Id.

Neither of these cénditions for amendment is met nor is the implicit principle of judicial
economy.

0. JUSTICE DOES NOT REQUIRE THAT THE INSURANCE COMPANY BE

GRANTED LEAVE TO AMEND ITS ALREADY-AMENDED COMPLAINT.

The insurance company initiated this lawsuit mnitially in Octosér, 2002. In the original
complaint, the insurancé company sought a declaration that it had “no obligation to defend
Maron L. Eadon d/b/a C & B Fabrications, Inc. in the litigation bearing docket number OI-C.P-
20-334.” .Complaint, p.6. "fhe insu?ed sai(i nothiﬁg al;out. Mr. Eadon n(;t being insured in that

‘ ori‘ginal complaint, as it had said in the thrée prior resérvation of rights letters sent to Mr. Eadon
on February 8, 2001; August 2, 2001; and Fcbruary 8; 2002. |

The letter of August 2, 2001, from the insurancé cémpaﬁy’s senior ciaim representative,

copy at Exhibit 1, in fact, states that:
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_Memorandum in opposition to Plaintiff's Motion to
Amend
02-CP-46-2369

As I explained to you on the phone, we do insure C & B
Fabrications but their liability policy does not have coverage for
most of the expenses that will be incurred by someone in this loss.

We have coverage for resulting damages that this sign has caused
and 1 have enclosed a draft to you in the amount of $1800.00.

Both by phone and letter, therefore, the insurance company told Mr. Eadoﬁ that he was
an insured — the only issue was whether certain damages were cove;red’.

After Mr. Eadon answered the insurance company’s original complaint and
counterclaimed for bad faith and breach of com.ract, Auto-’(‘)wners voluntarily dismisséd its
original complaint. In its steaq, on March 13,2003, the insurance company filed an amendéd
complaint which dropped any claim that it had Ino duty to defend Mr. Eadoﬁ in the underlying
tort suit.

By the time that Auto-Owners filed its motion to amend on September 8, 2004, it had had
five separate opportunities to rcview its position and raise the issue of whether Mr. Ead.o-n d/bfa
C & B TFabrications wasv an insured: three reservation of rights lettérs, goihg back to February 8,
2001, and the two complaints, in O'ctdbe'r, 2002, and Marc:h, 2003. Auto-Ownefs knew who the-

Defendants were in Rhodes v. Eadon d/b/a C & B Fabrications before it filed its original .

complaint — speciﬁéally that Mr. Rhodes and his corporation had brought claims against Mr.
Eadon d/b/a C & B Fabrications. Clearly thé insurance company has no limitatiohs on assets that
would have precluded its acting with reasonable promptness. 'Justice does not require that the
insurance company be allowed another bite .xl the apple. Even if Auto-Owners and Mr. Eadon
had cqual assets, which they ciearly do 'nét, because of the time and opportuﬁities that Auto-
Owners haé squandered',justice'would not be served by allowing Aulo-Owhers to amend their

Complaint yet again.
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Memorandum in-opposition to Plaintiff's Motion to
Amend
02-CP-46-2369

Il. MR. EADON WOULD BE SUBJECTED TO EXTREME PREJUDICE IF AUTO-
OWNERS WERE ALLOWED TO AMEND ITS COMPLAINT AND
PRACTICALLY RESTART THIS LITIGATION.

A judgment of $6.5 million was eﬁt_e'red against Mr. Eadon on Seﬁ(ember 2,2004. The
legal rate of post-judgment intereét is 12 percent per annum. S.C. CODE ANN. § 34-31-20
(Supp. 2004). That am.oun‘ts to $780,000 per year or $2,136.99 per day. That interest is, of
éourse, accruing in the tort action, which is on appeal. |

Nonethgless the accrual of that post-judgment interest against Mr. Eédon creates
tremendous fxressure -on him. Allowing Auto-Owners to amend its Complaint raises the specter
that this case will extend litigation past the appeal.

While the insurance company implies that amending its complaint will not entail any
substantial additional time, that is likely not‘v the case. Mr. Eadon and the Defendants associated
with him have retained an expert on coverage, Gerald Finkel, but he has g’xamined'orﬂy the
claims that Auto-Owners propounded in its Amended Com‘plaintA A copy of the Expert’s 'Report
is at Exhibit 2. Those claims did not entail any allegation that Mr. Eadon was nol insured. Mr.
Eadon had no notice that this issﬁc was to be tried, which is what the requirement for prejudice

primarily entails. Collins Entértainmcnt, Inc. v. White, S.E. Zd, 2004 WL 3142458

(Ct. App. 2065). As pointed out above, Mr. Eadon had been implicitly told that he was an
_insured. Therefore, Defebdant’s present expeit, or another expert, will need to review the policy
and the facts cétlablis_‘hed‘by ieslimony él l};e_ tort trial and prepare a supplcmehlary report. Allof
that takes tinlle, es;i)e'ciall'y'reviewing the‘4-v‘olume trial transcript, and must .ﬁt into the expert’s
own schedule, The trial trunScribl-must be revieWéd for evidence of whether Mr. Eadon was
acting “with resbcct to his duties as [an] officer” of the hamed- mmsured corporation, which is the

key determination in assessing whether.he was an “insured.” Auto-Owners will thereafter seek to
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Memorandum in opposition to Plaintiff's Motion to
Amend
02-CP-46-2369

" depose Defendants’ expert and likely name its own expert, who Will have to be deposed by
Defendants.. Allowing the insurance company to amend could conserva_xti\./ely add six months to
.thc length of tllié litigation. That could very well take this case past the end of the tort apbe_al
and the post-judgment interest against Mr. Eadon would be accruing on this case alone. Such an
eventuality would unquestionably be extremely prejudici.al to Mr. Eadon.

Extending the duration of (his- dcclar'atory action would also be prejudicial to Mr. Eadon
in the matter 6f attorney fees. Further extending this litigation is a minor matter to a company
like Auto-Owners, but to Mr. Eadon, who must individually pay the attorney fees generated by
this action, they are a substantial burden. He, moreover, does not have the option of not
defending the action.

Allowing Auto-Owners to amend its Amended Complaint would, therefore, be
thoroughly prejuﬁicial to Mr. Eadon inasmuch as Mr. Eadon did not have notice that this issuc
was to be tried until virtually the day schgduled for trial, despite .this litigation having gone on
since October 2002, over two and onc half ycars ago. The rcscrvatioﬂ of rights letter of August
2, 2001 informed him that he was an insured and paid him for some of the damages. Auto-
Own¢rs did not change its position on this issue untif the pretrial conference. At that time, the
Court suggested that new matters would not be allowed ta be introduced. That preliminary

assessment was sound.
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-Memorandum in opposition.to Plaintiff's Motion to
Amend
02-CP-46-2369

CONCLUSION

Plaintiff’s motion to amend its Amended Complaint should be denied. Further delay will

prejudice Mr. Eadon sut)stantially.

Respectfully submitted,

S EENY WINGATE & BARROW P.A.

William O. SweenijIL)
William R. Calhoun

1515 Lady Street

Post Office Box 12129

Columbia, South Carolina 29211
(803)256-2233

Attorneys for Défcndant A
Columbia, South Carolina

April 27, 2005
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) CIVIL ACTION NO.: 02-CP-46-2369
| Auto-Owners -lnsurance Company,
Pvlaintiff,

v.
SECOND AMENDED COMPLAINT
Samuel W. Rhodes, Piedmont ~ (Declaratory Judgment Action)
Promotions, Inc. and Marion L.

Eadon, C&B Fabrications, Inc. and

Low Country Signs, Inc.,

Defendants.

o g S S R NP el R L e S

The Plaintiff, Auto-Owners Insurance Company ("Auto-Owners®), respectfully
alleges:

1. The Plaintiff, Auto-Ownérs, is an insurance company organized and
existing under the laws of the State of Michigan and is duly authorized to do business'
and write insurance policies in the state of South Cérol_ina.

2. The Defendant, Samuel W. Rhodeé, is a c'rtizén and resident of the State
of South Carolina, County of York and is the sole owner of Déféhdaﬁt Piedmont
Prémotions, Inc. The Defendant Piedmont Promotions, Inc. is:a South Carpfina
corporation.

3. | The.‘Defendant, Marion L. Eadon ("Eadon”), is a cilizen and resident of the
State of South Carolina, County of Clarendon.

4. Auto-Owners brings this action pursuant to S.C. Code Ann. § 15-53-10, et
s€q. and South Carolina Rule of Civil Procedure 57, and alieges that an actual and

justiciable controversy exists between the parties as is set forth in this Complaint.
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5. Upon information and belief, on Augus‘t 4, 1999 Defendants, Samuel W.
Rhodes and Piedmont Promotions, Inc. contracted Defendant Eadon d/b/a C&B
Fabrication to fabncate deliver, and mstaH three outdoor advertlsmg billboard signs on
the Plaintiff's real property in Fairfield County South Carolina.

6. Upon information and belief, Defendant Eadon d/b/a C&B Fabrication
compléted and installed tne signs in February 2000. The signs were put to their intended
use by Piedmont Promotions, Inc. at that time.

7. Upon information and belief, on January 20, 2001, one of the three signs fell
across Interstate Highway 1-77.

-8. Upon information and belief, the South Carolina Department of
: Transportatlon ordered the remaining two SlgnS removed, because. they were defective
and unsafe,

9. Defendants Samuel W. Rhodes and _Pieqmont Promotions, Inc.
comménced a civit action in the Court of Common Pleas for Fairfield County, South
Carolina, alleging various causes of . action. against Marion L. Eadon d/b/a C&B

Fabrication arising out of construction and eventual collapse/removal of the signs. The

action is styled, Samuel W. Rhodes, Jr. and Piedmont Promations, Inc v. Marion L. Eadon:

d/bla C&é Fabrication, Civil Action humber Q1-CP-20-334. A copy of the Complaint in
this action is attached as "Exhibit A” hereto ancﬁ adopted by reference herein.

10 On Septem‘ber 2, 2004, the ‘jury returned a verd'ict against Marion L,
Eadon d/b/a C&AB‘Fabri(’:ation in the Rhodes casev in the amount of three million dollars

actual damages and three million five hundred thousand dollars punitive damages.
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11.  On September 17, 2006-, Plaintiff issued énd delivered a Commercial
General Liability Policy (“Palicy”), policy number 036064416, to C&B Fabrications, Inc.
and Low Country Signs, Inc. A certified copy of this policy is attached to this Complamt
is labeled “Exhibit B,” and is adopted herein by this reference

12.  The Policy contains, among others, the following provisions: |

(a) "We will pay these sums that the insured becomes regaily obligated to
pay as damages because of.. .‘proeeﬁy damage’ to which this insurance applies.”

See, 1(a).

(b) “This insurance Aapplies to...'property damage’ only if: (1) ...the

‘property damage’ is caused by an ‘occurrence’ that takes place in the ‘coverage

territory’; and (2)...‘propert)r damage’ occurs during the policy period.” See 1(b).

13.  The term “property damage” is defined by the.Policy as “physical injury to
tangible property, including all resulting loss of use of that property; or loss of use of
tangible property thai is not physically injured.” See 12(a)and (b)..

14.  The term “occurrence” i$ defined in the policy as "ar_x accidenr. including .
continuous or repeated exposure 1o substantially the same general harmful conditions.”

| 15.  The term “insured” is defined, in part, as follows: “If you are designated in’
the Dectarations as: and organization otiher than a pa‘rtnership or joint verrture you are
an insured. Your executwe off icers and directors are insureds, but only with respect to
their dutres as your officers or dlrectors Your stockholders are also insureds, but only
with respect to their liability as stockhovlders_

16.  The term “your product’ is defined in the policy as, "any goods or

products, ofher than real property, manufactured, sold, handled, distributed or disposed

(W8
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of by: you....” In addition, “your product’ includes “warranties or representations made
at any time with respect to the ﬁtness,' quality, durability, performan.ce or use of ‘your
product.” - |
17. The terrﬁ “your work” is déﬂhed in the pélicy as, “(a) work or operations .
performed by you or on your behalf;band (b) materials, parts or equipment furnished in
connection with sqch Work or operations.” In éddition, "your ‘work” includes “(a)
warranties or representations made‘ at any time with respect to .the ﬁ_tnéss. quality,
durability, performance or use of ‘your work’; and (b) the providing or failure to provide
wamings or instructions.”
18.  The policy also contains, arhong others, th‘e following e*c)usions:
‘(a) - Exclusion a., which states, "This insurance does not apply to: . ..
"property damage” exbected or intended frbm the standpoint of the insured.” . -
(b)  Exclusion k, which states, "This insurance does not apply to
‘property damége’ to ‘your product’ arising out of it or any part of it.”

(c) Exclusi‘on I, which states, “This .insurance does not apply to
‘property damage’ to ‘your work’ arising out of it or any part"of it and including in the
‘products-completed operations hazard'.”

(d) _Exclus'ion m, which s;(ates “This insurance do§es not apply to
property damaqe to ‘impaired property’ or properly thal has not been physncally mjured
arising out of (1) a defect, deficiency, inadequacy or dangerous condmon in ‘your.
product’ or ‘your work’; . . . This exclusion does not apply to the loss of use of other_ '
property arising out of sudden and accidental physical injury to 'your prbduct' or ‘your

work” after it has been put to its intended use.”
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(e) - Exclusion n, which siates, This insurance does not apply to . -
Damages claimed for any loss, cost or expense incurred b& you or other for the loss of
USé, withdrawal, recall; inspectién, repair, replacement, adjustment, removal or disposal
~of: (1) your product; (2) your work; or (3) irﬁpairéd property; if such product work or
pfoperty is withdrawn from the market or from use by any person or orgjanization
because of a known or suépec’ted defect, deﬂcienéy, ‘inadequacy or dangerous
condition in it. |

19. Eadon has demanded that the Plaintiff indemnify him for the damages
~ awarded by the jury in the Rhodes case.

| 20. - Auto-Owners has provided Eadon with a defense and has done so under a
reservation of fights. | _ | / |

21. Upon information and belief, Plaintiff's policy of insurance providés no
coverage to Marion L. Eadon d/b/a C&B Fabricatiqn with respect to the described
lawsuit, by reason of the provisions of the insurance policy and the applicable laws.

22.  There exists between the parties a genuine controversy, and Plaintiff i§
entitied to a declaration of its rights and responsibilities under the described policy of
insurance.

WHEREFORE, having set forth .its Complaint, Plaintiff prays that this' Co‘urt
» inquire more fully into the mattérs alleged herein and issue its Order and judgment
declariné: |

a. That ?Iaintiﬁ’s policy of insurance pfovides no coverage to Marion

L. Eadon d/bfa C&B Fabrication with respect to the damages
awarded against Marion L. Eadon d/b/a C&B Fabrication in Samuel

W. Rhodes, Jr. and Piedmont Promotions, Inc v. Marion L. Eadon
d/b/a C&B Fabrication, civil action number 01-CP-20-334; and,
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b. The Plaintiff has no duty to indemnify Marion L. Eadon d/b/fa C&B
- Fabrication with respect to the damages awarded against Marion L.
Eadon -d/b/a C&B Fabrication in Samuel W. Rhodes, Jr. and
Piedmont Promotions, Inc v. Marion L. Eadon d/b/a C&B Fabrication,
civil action number 01-CP-20-334; and;

c. For such other and further relief as the Court may provide.

ELLIS, LAWHORNE & SIMS, P.A.

By: T
A. Johnston Cox : T~
John L. McCants, Jr. ~
Post Office Box 2285
1330 Lady Street, 4th Floor _

Columbia, South Carolina 29202
(803) 254-4190

ATTORNEYS FOR THE PLAINTIFF

Columbia, South Carolina

, 2005
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AUTO-OWNERS INSURANCE COMPANY
“TO-OWNERS UFE INSURANCE COMPANY
JME-OVWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

August 2, 2001

Piedmont Promotions, Inc.

 Attn: Sam Rhodes

. Claim No:
Insured:

Date Lossf ‘

Dear Mr. Rhodes:

Auto-Owners Insurance

Lite Home Car Business
The b Poblom Fhanhe™

BRANCH CLAIM OFFICE
' 2000 Center Point Drive, Suite 2200 « P.O. Box 211509
Columbia, SC 29221-6309
.{803) 354-9022 FAX (803) 354-9034
Toll Free: (800) 437-0519

) WWW.AUTO-OWNERS.COM
36-473-01 - e
C & BFabrications, Inc. & Low Country Signs, Inc.
1-23-01 b - _

I have received and reviewed some of the bills that you sent me as a result of the billboard

falling on 1-77. As I explained to you on the phone, we do insure C & B Fabrications but
their liability policy does not have coverage for most of the expenses that will be incurred
by someone in this loss. We have coverage for resulting damages that this sign has caused
and-F have enclosed a draft to you in the amount of $1800.00. This is for two bills that you
sent me, one for cutting the sign loose from I-77 and the other for the damage to the fences

from when it fell on themn. We will also have coverage for the expenses that the SCDOT

has billed you for and I have paid that bill directly tothem. -

‘If you }Axa;v'e any other bills that come in please forward a copy to me and I will let you -
know if they are covered. Please give me a description for what the bill is for when you

mail it in.

If you-have any questions, please feel free to give me a call.

Sincerely,

Carl E. Anders, 111

Sr. Claims Representative

CEA/mv

030
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Auto-Owners Ins. Co.
-
.Samuel W. Rhodes, Jr.

. and . _
Piedmont Promotions, Inc. and Marion L. Eadon,
C&B Fabrication, Incw, and
Low Country Signs, Inc.

Civil Aclion Number: 02-CP-46-2369
Qur File Number: 52370/15705

SUMMARY -
1t is our opmnlon the.allegations within the éompliinl trigger Auto-Owners’ duty to defend.

FACTUAL/PROCEDURAL BACKGROUND

According to the complaint:

On May 6, 1999, thc South Carolina Department of Transpottation (“SCDOT”) graﬁtcd three
permits to Samuel W, Rhodes and Piedmont Promotions, Inc, (“Owncrs”) to ercct three
bitthoards on property adjacent to I-77.

" On August 4, 1999, Marion L. Eadon, d/b/a C&B Fabrications (“Construction Company'™)
agreed Lo construct three billboards for Owncers. Additionally, Construction Company agreed
to install the billboards on Owners’ property.

On February 22, 2000, Construction Company completed installation of the billboards.

On September 17, 2000, Auto-Owners Ins. Co. ("Insurance Company”) issued a commcrcial
gencral lability (“CGL”) policyto Construction Coimpany and Low Country Signs, Inc, Tho
policy number is 036064416. The policy coverage period is from 09-17-2000 to 09-17-2001.

On December 2000, pursuant {o a request by Owners, Construction Company performed
maintenance on onc of the billboards, as it was leaning towards 1-77. Construction Company
also inspected the remaining two billboards for potential flaws.

On lanuary 20, 2001, onc of the three billboards fcli into the southbound lancs of 1-77.
‘Thereafier, the South Carolina Deparlment of Transportation (“SCDOT") ordered Owners

10 remove the reyaining billboards. Additionally, SCDOT revoked Owners’ permits for the
billboards. .

Ownecs sued Construction.Company, alleging causes of action for breach of contract, breach
of warranty, strict liability, fraudulent breach of contracl, fraud, constructive fraud, negligent
isreprescntation, negligence, bad faith, nuisance, and violations of the Unfair Yrade

ZXWPBATANClienist1 § 305U AM.Outline$.060204. wpd (Page | of 12)
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Practices Act, Owners alleged the following as damages: 1) injurics to real property; 2) costs
of cultingthe signs into manageablé pieces for removal; 3) costs for removing the signs both
from the interstate and from the Owners’ property; 4) lost economic opportunity; 5) lost
rovenue: and 6) diminution in value of the signs. The suit is styled: Samucel W. Rhodes, Jr.
and Piedmont Promotions, Inc. -v- Marion C. Eaden dib/a C&B Fabrication, Civil Action
Number: 01-CP-20-334. '

‘onstruction Company sought defense and coverage {rom Insurince Company. Insurance
Company filed a declaratory judgment action to detcnninc if its coverage under the policy
was tripgered by the complaint. The declaratory judgment action is styled: duto-Owners
Insurance Company v. Samuel W. Rhodes, Picdmont Promotions, Inc. and Marion L. Eadon,

C&B3 Fahrications, Inc. and Law Country Signs. Inc., Civil Action Number: 02-CP-46-
2369,

POLICY
Scetion 1- Coverapes

COVERAGE A. BODILY TNJURY AND PROPERTY DAMAGE LIABILITY

1, Insuring Agreement, ) i
a. We will pay thoge surs that the insurcd becomes legal obligated 1o pay as damages
hecause of “bodily injury” or “property damape” to which this insurance applics.
b. *This insurance apphied lo . . . *property daimaue’ only ift
(1)  *The... 'property damage’ is causcd by an *oecurrence’ thal iakes place in the

] ‘coverage termitory’; and A
¢)) The... ‘properly damage’ occurs during the policy per iod.”

2. Bxclusiops.
“This Snsurance does nol apply to:
a. *[P}roperty damage’ expected or intendud from the standpoint of the insured.
- ‘Property damage’ 10 - :
5. That particulor part of real property on which you of any contracters or subconiractors

working dircctly or indirectly on your behalf are perforining opcrutions, if’ the ‘property
damage® ariscs out of those optrations .. . >
k. *Property darage’ o *your product’ arising out of it or any part of it.” .
L *Property damage’ to ‘your work’ arising owt ol it or any pert ol it aud including in
the “products-complcicd operations hazard.

“This exclusion does not apply if the darmaped work ot the work out of which the
dumage arises was performed on your behalf by a subcontructor.
. *Properly danage” to 'impaired property” or property that has not been physically injured,

arising out ol:

(1) A defect, deficiency, inadequacy or dangerous condition in *your product’ or “your
work’; or h .

(2) A delay or failure by you or anyone acting on your behal f o perform a contract or
apreemcnt in accordance with its terms. .

_ 'Insurance Company named Low Country Signs as a defendant in its Declaratory Judgment
Action. Low Country Signs, Inc, is not mentioncd in the allegations of the complaint.

ZAWPDATAVC ey 705U AM. Outting5.060204. wpd
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This exclusion does not apply to the loss of usc of other properly arising vut of
sudden and accidental physical injury to “‘your product™ or “your work™ afler it has
been put to its intended use. ’
n. Damages claimed for any loss, cost or cxpeuse incwred by you or others for the loss of use,
‘ withdrawal, recall, inspection, repair, replacement, adjusiment, removat or disposal of . . . “youwr
product’ .., “your work”; o1 . , . ‘inpaired property; if such product, work or property is withdiawn
or 1ecalled from the market or from usc by any person or crgenization because of a known or
suspeeted defect, deficiency, inadequacy or dangerous condition init.”

Seetion V. - Definitions
4, ‘Coversge teritory’ means . .. The United Siate of America , . ..
S. °  ‘Impaited propesly’ means langible property, other than ‘your product’ or *your work”, that connot be
used or is less useful because: _ C
a It incorporates “your product’ or ‘yout work’ that is known of thought to be defechive,
deficient, inadequate or dangesous; of
b. You have fafled 1o fulfill the terms of o contract or agreement;

1 such property can be restored to use by:

- a. The repair, replacement, adjustment ot removal of *your product” or ‘your work’; or
b. Your fulfilling the terms of the contract or agreement.
9. Occurrence’ means an accident, including contituous or repeated exposurc to substantially the sanx
harmaful conditions. ' . ) . o
1. a. “Troducts-completed operations hazard’ includes alb . . . *properly dumage’ oceurring nway

from preinises you own of rent and arising out 'of *your product’ or ‘your work” excepl:
(1) Products that are stilt within your possession; or
) Work that has not yet been completed or abandoncd.’

b. “Your work® will be decmed completed at the earliest of the followinyg times:
(1) When all of the work calted for in the contract hias been conpleted.
(2) When all of the work to be done at the site hasbeeu completed if your contruct calls

for work at more than onc site.
&) Whea that part of the work done at a job site hasbeen put lo its intended vse by any

person or organization other than another contractor or subcontraclor working on
the ssme project. :

Work that may nced service, maintenance, correction, Tepalr, or replacemoent, but
which is otherwise camplete, will be treated as completed.

¢. “This hazard foes not include . .. ‘property damape’ arising out of:
- The transportation of propeity . ...
{2) “The existcnce of tools, uninstatled equiptment ot abandoned or unused materialy;
(3) ~  Products or operations for which the classification in this Coverape Past of in our
manual of rules includes protucis or completed pperations.
12. ‘Property damage’ means: ’ .
8. Physical injury to tangible property, including all resulting Juss of use of Wat property. AW
such oss of use shall be deemud to occur at the time of the physical vrjury that causuid it; or -
b. Loss of use of tangible propeny that is not physically injurcd. Allsuchloss shall be deemcd
. to oceur at the time of the ‘occustence’ that caused it .
14, Y our product’” means: )
2. Any poods or produc,s, other thanreal propenty, manu[acturcd, sold, handied, distributed og
disposed of by:
ZAWPDATAYCHenta\ § JUSIAM Ouldiacs. 060204 wpd - : B (Page 30f 12)
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15.

1. You;

*Your work” means:
a. Work or operations performed by you or on your behalf; and
b. Materials, parls or equipment furnished in connection with such work or operations.”

INFORMATI ON REVIEWED

I Letter from William R. Cathoun to Gerald M. Finkel, dated April 29,2004,
) Lelter from William O. Sweeny, 11, to Gerald M. Finkel, dated April 29, 2004,
i, Complaint styled Auto-Owners Insurance Company v. Samuel W. Rhoades, et al,, Civit
Action Number: 02-CP-46-2369. C '
V. Complaint styled Samuel W. Rhoades, Jr., q)xd Piedmont Proniotions, Inc., v. Marion I
Eadon, d/b/a C & B Fabrication, Civil Action Number; 01-CP-20-334,
V. lnsurance Policy. Policy Number: 98461 6-36064410.

ANALYSIS

1. Did thc complaint allcge facts sufficient (o trigger Insurance Company’s duty o defend?

Al

~

'The determination of whether an insurer is obligated o defend is based on the
allcgations of the complaint. If alicged facts fail to bring the case within policy
caverage, no duty to defend exists. [ irst Financied Insuraince Company v. Sea Island
Sport Fishing Society, Inc. 490 S.E.2d 257, 258 (5.C. 1997); Town of Duncan v.
State Budget and Control Board, 482 S.E.2d 768, 772 (S.C. 1997).

The duty of a gencral Hability insurer to provide a defensce for claims asserted against
its insured is contractual, and the courts will thercfore look 1o the language of the
policy at issue to detennine an insurer’s defense obligations, B. R. Ostrager &
Thotuas R. Newman, 1 Jpsurance Coverage Dispules § 5.01 (Aspen Publishers, Inc.
2002). '

The covenant to defend is separate from and broader than the covenant to imdenify.
An insurer has a duty to defend a claim against its insurcd unicss it can cstablish “as
a matter of law, that there is no possible factual or legal basis on which the insurer
might cventually be obligated to indemnify him under any provision contained in the
policy.” See gencrally B.R. Ostrager & Thomas R. Newman, 1 Dandbook On
Insurance Coverare Disputes § 5.02 (Aspen Publishing Co. 11th BEdition, 2002).

*[TIhe inclusion of some non-covered claims docs not abrogate an insurer’s duty to
defend when a complaint raises claims covered by the policy.” Isle of Palms est
Control Co. v. Monticello Ins. Co., 319 §.C. 12, 14,459 S.B.2d 318, 319 (C1. App.
1994). '

ZAWDDA TANHents\ ) S TOSUAM.Outline$ 01204 wpd (Page 4 uf 12)
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B. Does the insuring agrecrizr:nt provide coverage for the allegations within the

camplaint?

1. ‘Thc insuring agreement provides coverage for property damages, caused by
an occumnence, happening within thc coverage teritory and durivg the ..
coverage period. - :

A The complaint alleges property damages: »

1. Property damage is “[p]hysical injury to tangible property,
including all resulting loss of usc of that property.”

2. The complaint alleges Construction Company constructed and
instalicd billboards on Owners’ propcrly, the billboards
becoming permanent fixtures. The complaint alleges the
construction and installation of the billboards was negligent,
causing one billboard to fall and the other two 1o be removed.
The complaint alleges that as a resull, Owners sustained
“significant injury to the [their] real proparty . . . S
Additionally, the complaint allcges Construction Company's
negligence “has significantly impaired [the real property’s]

value and usefulness . . . . This is sufficient to allege a
physical injury. o ' :
3. The complaint alleges the removal of the billboards causcd

damagces to Owners’ real property. Real property is tangible

property. See Graber v. State Farni Fire and Cas. Co., 7197

P2d 214, 216 (Montana 1990) (“Tangiblo properly is

property that is-capable of being handled, touched or
physically possesscd.™) (cmphasis added).

B. The complaint alleges an occurrence happened: v

1. An occurrence is an accident. An accident is “[an

unintended and unforesech injurious” cvent. BLACK'S LAW

DICIONARY 11 (7th cd. 2000); seo General Ins. Co. .

Palmetio Bank, 268 S.C. 355, 360, 233 S.E.2d 699, 701

(1977) (holding damage that was cxpeceted and intended is not

within thedefinition of occurrence); American States Ins. Co.

v. Mathis, 974 S.W .21 647, 650 (holding an accident is “{aln

cvent that takes place without one’s foresight or cxpectation;

"an undesigued, sudden and uncxpected event. Hence, oflen,

an undesigned and unforeseen occurrence of an affictive or

unfortunate gharacter; a mishap resulting in injury to a person

or damage 1o a thing; a casualty; ns to dic by an accident.”).

2. The allcgations within the complaint allege Constiuction

Company constaucted and installed three billboards for

Owners. Upon installation, the billboards became pennanent

fixtures on and 1o the real property. Subscquently, one of the

ZAWPLIATAN hents] STUNAM. Owline $,060204. wpd (Puge Sof 132)
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billbgards fcll, damaging the real property and requiring the -
removal of the remaining iwo billboards, These allegations
are sufficient to allege Owners’ real property sustained
damages as 2 result of an accident or oceurrence, See L-J,
" Inc. v. Bituminous Fire & Marine Ins. Co., 3508.C. 549,556,
567 S.L.2d 489, 493 (Ct. App. 2002) (holding workmanship,
without more, docs not constitutc an occurence, however,
faulty workmanship that causcs damages 10 other properly is
an occurrence); Kalchthaler v. Keller Consir. Co., 59
N.W.2d 169, 172 (Wis. Ct. App. 1999) (holding although
faulty workmanship is not an occurrence under a standawd
CGL policy, faulty workmanship thal causes damage to other
property is an occurrence under a standard CGL policy).”
C. The complaint aflepes the occurrence happenced within the
coverage territory: =
1. ‘Coverage territory’ includes any placc within the United
States, ‘The allegations within the complaint allege the
occurrence took place in Seuth Carolina. South Carolina is
within the United States. These allegations sufficientlyallege
: Ihe ocourrcice 100k place within the *coverage teritory.”
D. . The complaint allcges the occuyrence happened within (he
coverage period; : _ :
1. The South Carolina Supreme Court has adopted the injury-in-
fact test for detenmining when an occurrciice happens. Joe
Harden Builders v. Aetna Cas. & Sur. Co., 326S.C.231,236,
486 S.E.2d 89,91 (1997). The injury-in-fact tesl provides an
occurrcnce-based insurance policy is triggercd “whenever he
damage can be shown in fact 1o have first occurred, cven ifil
is before the damage became apparent, and thepolicy ineflect
at the time of the injury-in-fact covers all the casuing
damapes.” 1d. '

2, In the present case; the damage in fact to the rcal property
oceurred when the first billboard fell.  The first billboard fell
in January 2001, within the policy coverage.

3. The loss of use occurred within the coverage period. Tfthe
alleged property damage is physical injury to tangible
properly, any resulting usc will be deemed to occur at thetime

) - of the physical injury causing it. if the alleged damnage is
' injury to tngible praperty that is not physicatly injurcd, then

*For purposes of the duty Lo indermmity, if any, the removal of the remaining two biltboards,
althsugh intentional, was caused by an occurrence, as the removal of the remaining two billbourds
_cnsued from the first billboard falling, an unexpcoted, untniended event.

ZAWPDATAClient-A1 §70SUAM Outlines.08(201.wpd . - : (Page 6of 12)
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any resulting loss of usc will be-deerned to occur at the time
of the occurrence causing it.
a. The complaint alleges physical injuries:

1. The complaint alleges Construction Company
constructed and installed  billboards on
Owners' property, the billboards becoming

~ permanent fixtures, Theccomplaint alleges the
construction and instalfation of the billboards
was ncgligent, causing enc billboard to fall
and the removal of the remaining two
billboards. The complaint allcges that as a
result, Owners sustained “significant injury to
the [their] real property . ... Additionally,
thc complaint alleges Construction

- Company's neglipence “has significantly
impaired [the real properly s] valuc und .
usefulness .. ..”

2. Thisis sufﬁclcnt to allcge a physical injury lo
tangiblc property. Accordingly, the damage
and resulting loss are deemed to oceour at the
time of the physical injury that caused them.
The physical injury to the real property
occurred:- when the first biltboard fell in

- January 2001. This is within the coverage
~period, as Tnsurance Company provided
coverage for Construction Company between
September 17,2000 and Septcmber 17, 2001,
b. The complaint does not allege physical injuries:

1. Assuming the complaint has not alleged
physical injurics, any loss of usc of tangiblc
property would be deemed to occur at the time
of tlie occurrence causing it.

2, As stated earlicr, the injusy-in-fact to the rcal
properly occurred, at the carliest, when the
first bitlboard begun to fall. This is within the N
covcmge period.
C. Docs the insuring agreement exclude coverage for lhc allcbauons within the
complaint?
1. Exclusion 2(a) states the policy does not cover “*property damage’ cxpected

or intended from the standpoint of the insured.” The allcpations within the
complaint allegc Construction Company negligently constructed e
bilfboards, and, as a result, one of the billboards fcll, cansing damages to the
real property.  The complainl does not allege (.onslrucuon Company

ZAWPDATA Henksl STOSUAM O, 060204, wpd (Puge 7of 12)
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expected or intcnded to damage Owners’ real property. This exclusion dots
not apply.’ : 4

2. Bxclusion 2(j)(5) states the policy does not cover *Property damage’ 10
‘That particular part of rcal properly on which you or any contraclors or
subcontractors working directly or indirectly on your behalf are. perfoyming
operatious, il the ‘property damage’® orises out of thosc opetations .
(emphasis added). :

» Atihotime ofthe occurrence, neither Construction Company, nov any
of its contractors or subcontraclors, wert performing operations on
- the Owners’ property. This exclusion does not apply. Sec Spears v.
Smith, 690 N,E.2d 557, 559 (1996) (“(T)he phrase ‘arc performing '
operations’ {in exclusion j(5)] is written in the present tense . .
Thus, in unambiguous tenns, cxclugion2 ())(5) bars coverage onty for
damage involving ‘works in progress.”) :

3. Exclusion 2(j)(6) states the policy does nol cover “That particular partof any
property that must be restored, repaired or replaced because ‘your work” was
incorrectly performed on it....[This paragraph)] docs not apply to
‘property damage’ included in the ‘products completed operations
hazard > (cmphasis added). ’

R “Your work’ mezns . . . ‘Work or operations performed by you or on

* your ‘behalf; ond . .. Materials; parts or cquipment fumished in
connection with such work or operations.” :

b, Products-completed operations hazard “includes all . . . 'property

. damaggc’ oceurmng away from premiscs you own or rent and arising
out of “your product’ or ‘your work[,]"” unless the work has not yet
been comploted. ‘ ,
c. «your work’ will be decmed completed at the carliest of the
' following times: (1) When all of the work called for in your conteact
has been completed . . . (3) When that part of the work donc at & job
site has been put to its intended usc by any person or organization
other than another contractor or subcantractor working on the same

project.”’ :
d. “Work that may need: scrvice, maintenance, corcction, repair or )
rcplacement, but which is otherwise complete, will be treated as
completed.” , o
c. Construction Company ncgligently installed three billboards on
: Owners’ rcal property - propeidy that was not owned or rented by
. . Construction Company. Subscquently, onc of the signs fell, causing

' 3For purposes of the duly to indcmnity, if any', the removal of the remaining two billboards
was not avintentional act. Rather, the removal of the remaining two billboards ensucd from the

falling of the first billboard, an unintentional act. Accerdingly, this exchision wonld not bar
. coverage. ‘
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damages to the real property and requiring the removal of the other
two signs, which also caused damage 1o the rcal property.
f - Theallegations are sufficient to allege the Owners’ properly damage
- arosc out of Construction Company’s work. The words “arisc out o€’
arc synomonous with “caused by.” McPherson v. Michigan Mut. Tus.
Co., 310 S.C. 316, _, 426 S.E2d 770, 771 (1993) (“[Flor he
~ purposc of construing an exclusionary ‘clause in a gencral labilily
policy, “arising out of” should be narrowly constiucd as *causcd
by™). The allegations within the complaint allege Construction
Company's removal of the signs damaged the Owners’ real property.
The removal of the signs and the resulling damages “arose oot of" or
were ““cavsed by” Construction Company’s faully work., ‘

E The work is complete. The signs were complelely instatled in
February 2000. The damagg to the property did not occur until, at the
carliest, Deccmber 2000. : S .

h. The damages within the complaint arc within the producis-completed
opcrations hazard coverage. Accordinply, this exclusion docs not
apply. _

4. Exclusion 2(k) states the policy does not cover “Property damage’ to ‘your
product’ arising out of it or any part ofit....""
" a. “Your product’ means . . . Any goods or products, other than real
' .property, manufactured, sold, handled, distnibuted or disposcd of by
LoeYou. :
b.  ‘Theallegations withinthe complaint allege the Owners’ real property

was damaged as a result of the removal of the signs. Real property is
not goods or products. Accordingly, the Owners' real property is not

. within the dcfinition of “your product,” This cxclusion docs not
apply. See L-J. Inc.,3508.C. at 555.56, 567 S.E.2d 489, 492 (citing
Thommes v. Milwaukee Mut. Ins. Co., 622 N.W.2d 155, 159 (Minn.
CL App. 2001) (holding exclusion () in a standard CGL policy only
excludes coverage for damages to the insured’s work arising out of
the insured’s work)). ) ‘

5. Exclision 2(}) states the policy docs not cover "*Property daniage’ to ‘your
work’ arising out of it or any part of il and including in the ‘producls-
completed operations hazard.” This exclusion does not apply if the damaged
work or the work out of which the damage arises was performed on your
behalf by a subcontractor.” . a
a.  ““The damagc to products or work exclusion is intcnded to exclude

insurance for damage (o [ Construction Company’s] product or work,
but not for damage causcd by [Construction Cuompany’s]} product er
work. Thus, the exclnsion does not apply where the product or work
causes damages to other persons Of property. In such a sitvation,
while there would notl be coverage for damages o the work or
product itself, damages caused by the product to other work or
products would be covercd.' Fisher v. American Family Mut. Ins.

ZAWPBATAM Hemat | ST0SUAM. Outtine.060204. 4 : ) (Page Vof 12)
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Co., 579 N.W.24 599, 605 (N.D. 1998) (quoting 3 Rowland H. Long,
The Law of Liability Tnsiirance § 11.09{2] (1998)); see L-J. Inc., 350
S.C. at 555, 567 S:E.2d at 492 (“The business risk doctrine is the
cxpression of a public policy applied to the insurance coverage
provided under commercial gencral liability policies. Reduced to its
simplest terms, the risk that an insured’s product will mot meet
_contractudl standards is a business risk not covered by a general
liability policy. Significantly, under the business risk doctiine, harm
to the property of a third party caused by the instred’s defective work
is not excluded from coverage) (emphasis in original) (citing
Thommes, 622 N.W.2d at 159 (holding under the business risks
doctrine, exclusion (I) in a standard CGL policy only excludes
coveragie for damages (o the insured’s work arising out of the
insured’s work)); Joe Banks Drywall & Acoustics, Inc. v.
Transcontinental Ins. Co., 753 So0.2d 980, __ (La. Ct, App. 2000)
(holding exclusion (1) only excludes coverage for damages 1o the
insured’s work, arising from the insured’s work); Sapp v. State Form
Fire & Cus. Co., 486 S.E.2d 71, 74 (Ga. Ci. App. 1997) (holding
exclusion (1) is only designed to exclude coverage for damages to the
insured’s work arising out of the insured’s work, not to exclude
coverage for damages 10 third party’s propeity), Westfield Ins, Co. v,
Riehle, 680 N.E.2d 1025, 1028-29 (Ohio Ct. App. 1996) (holding
exchusion (f) is only designed to exclude coverage for damages to the
insured’s work arising out of the insured’s worle, not to exclude
coverage for damages to third party’s property). A
b. *Your work® mcans .. . . Work or opcrations pcrformcd by you or on
your behalf; and . . . Materials, parts or equipment fumished in
connection with such work or operations.” The allcgalions wilhin the

. complaint allegc the Owners’ rcal property was dmmaged as a result

of the removal of the signs. The Owners’ real property is not work, '

operations, materials, paits or cquipment. Accordingly, lhisexclusion
dacs not apply. '

Exclusion 2(m) stalcs the policy does not cover “‘Properly damagc’ (o

‘impaired properiy’ or property that has not becn physically injured, arising

out of . . . A defect, deficiency, inadcguacy ot dangerous condlition in ‘your

product’ or ‘your work'; or.. . A delay or fuiluce by you or anyone acting on
your behalfto perform a contract o agreement in accordance withits terms.”

This exclusion does not apply. '

a. The Owners’ property is ol impaired propgrty. “Iinpaired propetty’
mcans tangible property, other than “your p'md uct” or “your work” that
cannot be used or is less uscful because - . . It Incorporates ‘your
product’ or ‘your work” that is known ot thought to be defective,
deficient, inadcquate, or dangerous; or . .. You have failed to fulfill
the terms of a contract or agrecment; if such oroperty can be restored
tonse by: ... The repair, replacement, adjustment or removal of ‘your

ZAWEDATAVCaS ) STUSUAM.QutkinS 650204 whd ' (Page 10of 12}
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product’ or ‘your worlc’; or . . . Your fulfilling the lerms of the

contracl or agreement.” (emphasis added).

1. The complaint allcges Construction Company constructed iund
installed dcfective billboards, and, becauss the billboards
were dcfective, one billboard fell and the remaining two were
removed, damaging the Owners’ real property.

2. As stated before, the Owners’ teal property is tangible. The
Owners’ rcal property is not “your work™ or “‘your product”
within the meaning of the policy. Although the billboards are
not *your product” or “your work™ within the mcaning of the
policy, the Owners' real property has not become uscless or
less useful becauseit incorporates the billboards, Rather, the
complaint allepes the real property has become ess useful
from the removal of the biliboards, along with the resulting

~ damage to the rcal propenty. '

3. . Addilionally, tho complaint does not allege the property has
become useless or less uscful becavse of a delay or failure by
Construction Company to perform a conlract. Howcver,
assuming the complaint does allege the property became Icss
uscful because of the failure by Construction Company o
perform the contract, based on the allegations. of the
complaint, thc property cannot be restorcd by the repair,
replacement, adjustment, or removal of Construction
Company’s work. Rather, it was the removal of the work hat
damaged the property. Accordingly, the real property is not

. impaircd property. _
b. As slated carlier, the allegations of the complaint allege the Owners’
real property was physically injured.
c. - The Owners’ rcal property is mot impaircd property within the

meaning of the policy. The Owners’ real property was physically
 injurcd. Accordingly, this exclusion docs not apply.
7. Lixclusion 2(n) states the policy does not caver “Damages claimed for any
' loss, cost or expense incurred by you or others for the loss of use, withdrawal,

rceall, inspeclion, repair, replacement, adjustment, removal or disposal of .

.. ‘your product’ .. . ‘your work’; or ... ‘impaircd property; if such product,

work or property is withdrawn or recalled from the market or from usc by any

person or organization because of a known or suspeeted defect, deficiency,
inadeyguacy or danpcrous condition it E , :

a. This exclusion is known as the “sistership exclusion.” “The
*sistership® cxclusion excludes coverage ‘in cases where, because of
the actual failure of the insured’s products, similar products are
withdrawn from use to prevent the failuré of these other products,
which have not yct failed but are suspected of conlaining the same
defect.’” B. R. Ostrager & Thomas R. Newman, 1 Inswrance
Covcrage Disputes § 7.02 (Aspen Publishers, Inc. 2002) {quoting,

ZAWFDATAL itnb\ ST0SUAM.Outling 5.060204, wpd ) . (Pave N of 12)
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Honeycomb Sys., Inc. v. Admiral Ins. Co., 567 F. Supp. 1400, 1406
(D. Me. 1983). The exclusion only applics to “the costs associated
with the withdrawal, repair or rcplaccment of the “sister’ products
which have not yet failed . . .. It does not apply, however, to the
product that has failed and alrcady caused damage to the property of
the third party.” '

b. The allcgations within the complaint allege Owners had three
billboards on their property.  The complaint allcges one of the
billboards fell, damaging the property. This cxclusion docs not
apply.*

CONCLUSION -

Owners’ complaint triggers Insurance Company's duty to dcfend.

*F*or purposcs of the duly to indemnily, if any, this exclusion bars the damages resulting from-
the removat of the remaining two billboards. ‘

ZAWPDATAW SuntaA15TOSUAM DutfineS.000204.wpd . . (Pape 12 0f 1)
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STATE OF SOUTH CAROLINA . ) THE COURT OF COMMON PLEAS

) . )
"COUNTY OF YORK ) FOR THE SIXTEENTH CIRCUIT
- Auto-Owners Insurance Company, ) Case No.: 02-CP-46-2369
. | ) _ ,
Plaintiff, )
v, ) CERTIFICATE OF SERVICE
)
Samuel W. Rhodes, Jr., Piedmont )
Promotions, Inc., Marion L. Eadon, )
C&B Fabrications, Inc., and Low )
Country Signs, Inc., )
Dgfendants. )
CERTIFICATE OF SERVICE

1, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, P.A.,
attorneys for, do hereby certify that I have served a copy of the foregoing Pleading in connection
with the above-referenced case by mailing a copy of the same by United States Mail, postage
prepaid, to the following address(es):

Hoover C. Blanton, Esquire

McCutchen, Blanton, Johnson & Barnette, LLP
Post Office Box 11209

1414 Lady Streer .

Columbla South Carolina 29211-1209

Alfred Johnslon Cox

Ellis, Lawhorne & Sims, P.A.
Post Office Box 2285

Columbia, South Carolina 29202

Creighton B. Coleman :
McCutchen, Blanton, Rhodes & Johnson
120 W. Washington Street

Post Office Box 1006

Winnsboro, South Carolina 29180

| Z_}@gcz . %) 7 Oue /
Bobbie J. Powel

Columbia, South Carolina
April 28, 2005
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. -n-RECEIVED
STATE OF SOUTH CARBIHER F-7)

2005 JUL 18 &HA\)= L8

| DAVID u‘ﬁug\L ON
Auto-Owners Insurance CO?‘UB;@%G\:\NT ' 5C

IN THE COURT OF COMMON PLEAS

COUNTY OF YORK "CIVIL ACTION NO.: 02-CP-46-2369

Plaintiff,

V. , :
: SECOND AMENDED COMPLAINT
Samuel W. Rhodes, Piedmont (Declaratory Judgment Action)
Promotions, Inc. and Marion L. ‘
Eadon d/bfa C&B Fabrication,
C&B Fabrications, Inc. and

Low Country Signs, Inc.,

Defendants.

vvvvvvvvvvvvvvﬁff’,

The Plaintiff, Auto-Owners Insurancé Company (f'Auto—Owners“), resbectfully
alleges: |

1. Auto-Owners is an insurance company organized and existing under the
laws of the State of Michigan and is duly authorized to do business and write insurance
' policies in the state of South Carolina.

2. The Defendant, Samuel W Rhodes, is a resident of the State of South
Carolina, County of York and is the sole owner of Defendant Piedmont Promaotions, Inc.
The Defendant Piedmont Promotions, Inc. is a South Carolina co;’poration.

3. The Defendant, Marion L. Eadon is a resident of the State of South
Carolina, County of Clarendon. Rhodes and PiedmontfPromdtibns, Inc. have alleged
that Eadon did business as C&B Fabrication. |

4. On Séptember 17, 2000, Auto-Owners issued and delivered a Commercial

General Liability Policy (*Policy”), policy number 036064416, 10 C&B Fabrications, Inc.
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and Low Country Signs, lhlc. The entity designated in the Policy’é Declarations is
“carporation.” A certified coby of this policy is attached to thié Amended Complaint, is
labeled “Exhibit A,” and is adopted herein by this referencé. .

5. Auto-Owners brings this action pursuant to S.C. Code Ann. § 15-53-10, et
seq. and South Carolina Rule- of Civil Procedure 57, and alleges that aﬁ actual and
justiciable controversy exists between the parties relative to the rights and obligations
undef the Policy. The Defendants are parties, pursuant to S.C. Code -Aﬁn. §15-53-80,
who may have or claim an interest which would be affected by the declaration.

6. Rhodes .and‘ Piedmont Promotions, Inc. commenced a civil action inh the
Court of Common Pleas for Fairfield County, South Carolina, alleging various causes of
action agéinst Marion L. Eadon d/b/a‘C&B Fabricatiqn arising out of construcﬁon and
eventual collapse/removal of certain highway billboards or signs. The actioﬁ is styled,

Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc 'v. Marion L. Eaddn d/b/la C&B

Fabrication, Civil Action number 01-CP-20-334. (“Rhodes Civil Action”). A copy of the
First Amended Cbmplaint_ bin the action is attached as ‘;Exhibit B'; hereto and adopted by
reference herei‘n. | |

7. Rhodes and Piedmont Prémotions, Inq. alleg;ed in their First Amended
Complaint that they contracted with Marion L. Eadon d/bla C&B Fabrication to fabricate,
deliver, and install three outdoor advertising billboard signs on Rhodes’ and/or Piedmont
Promotions, Inc.’s real property in Fairfield County South Carolina.

8..  Rhodes and Piedmont Promot'ions; Inc. did not sue C&B Fabrications, Inc.

or any other corporation in the Rhodes Civil Action.

[R)
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9. Rhodes and Piedmont Promotions, Inc. alleged'in their First Arﬁended
Complaint that Marion L. Eadon d/b/a C&B Fabrication completed the installatioh of the
three signs in February 2000.

10. Rhodes end Piedmont Promotions, Inc. alleged in their First Amended
Complaint that one of the s:gns fellon Interstate nghway I-77 on January 20, 2001.

11. Rhodes and Piedmont Promotlons Inc. alleged in their First Amended
~ Complaint that the South Carolina Department of Transportation ordered Rhodes and/or
~ Piedmont Promotions, Inc. to take down or remove the remaining two signs which had not
fallen. »

| 12.  Pursuant to the -Pdlicy_and applicable law, Auto-Owners has provided a
defense to Eadon in the Rhodes Civil Action.

13.  In the Rhodes Civil Action, Rhodes and .Piedmnont Profnotions, Inc. alleged
that Marion L. Eadon did business as C&B Fabrication.

14. Eadon defended the Rhodes Civil Action, in part, on the basis that a
corporation, not Eadon' doing business as C&B Fabrication, contracted with Rhodes
and/or Piedmont Pramotions, Inc.; that'any act or omission on Eadon's part was' done in
his capacity as an officer or on behalf of a corporatuon and therefore he was not
personally hable to Rhodes and/or Pledmont Promotlons Inc

15.  The Rhodes Civil-Action was. tned before a jury the week of August 30,
2004. The Trial Court charged the jury: ‘lf you conclude from the ewdence that the
party that committed the negligence in this case was.the corporation, in other words, the
defendant was not acting . mduvndually but was acting through a corporahon and as a. .

corporation, then you must return a verdict for the defendant
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16. On September 2, 2004, the jury returned a 'verdid against Marion L.

Eadon d/b/a C&B Fabrication in the Rhodes Civil Action in the amount of three million

" dollars actual damages and three million five hundred thousand dollars punitive

damages.
17.  Eadon has demahded that Auto-Owners indemnify him for the damages
awarded by the jury in the Rhodes Cf\)il Action.
18.  The Policy contains, among others that also apply to the controversy, the
following provisions:
. (a) "We will pay those sums that the insured becomes legally obligated io
pay as dal;nages because of...'property damage’ to which this insurance applies.”
See, 1(a).
(b) “This insurance applies to..'property damage' only if: (1) ...the
‘property damage’ is caqsed by an ‘occurrence’ that takes place in the ‘coverage
territory’; and (2)...'property d_amaée’ occurs during the policy period.” See 1(b).
19, | The term “property damage” is defined by the Pblicy as "phy;;ical injury lto
tangible prop.eny,‘ including all resulting loss of use of fhat property .. .; or Io.ss of use of
tangible property that is not phyéically injured. . " See 12(a)and (b')‘.
20. The tem; "occurrence” is deﬁnéd in the policy és' “an accident, ihcluding
continuous or repeated exposure to subs-tantialiy the same general harmfui conditions.”

21, The term “insured” is defined, in part, as follows: “If ydu are designated in

~ the Declarations as: and organization other than a partnership or joint venture, you are

~ aninsured. Your executive officers and directors are insureds, but only with respect to
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| their duties as your officers or di(ectors. Yoﬁr stockholders ar:e also insureds, but only
with respect to their liability as stockholders.” -

22. The temm "your' product” is defined in the policy as, “any goods or
products, other thaﬁ real property, manufactured, sold; harldled, distributed or dispdsed
of by: you...." In addition, “your product” includes "warrantfes or represéntations made
at any time with respect to the fitness, quality, durability, performance or use of ‘your
product.” | |

23.  The term "your work” is defined in the policy as, “(a) work or operations
performed by you or on your behalf; and'(b) materials, parts or equipment furnished in
connection with such work or operations.” In additién, "Your work” includes “(a)
warranties or representations made at any time with respect to the fitnesg, quality,
durability, performance or use of ‘your work’; and (b} the providing or failure to provide
warnings or instructions.”- |

24.  The policy also con;.t-ains, among others, the following exclusions:

(@) Exclusion a., which states, "This insurance does not apply to: . . .
“property damage" éxpected or intended from ihe standpoint of the insured.”
| (b)  Exclusion .k. which states, “This insurance does not 'apply to

‘property damage’ to "your product’ arising out rof it or any. part of it."

()  Exclusion |, which states, “This insurance. does not apply to
‘property damage’ to ‘your work’ arising out of it or any part of it and including in the
'products-completed.operaﬁons hazafd'." |

(d) Exclusion m, which states, “This insurénce does not apply to

‘property damage’ to impaired property’ or property that has not been physically injured,

A}
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arsing out of (1) a defect, deficiency, inadequaAcy or déngerous condition in ‘your
product’ or 'your_ work’; . .. This exclusion does not apply to the loss of use of other
property arising out of sudden and accidéntal physical injury to ‘your product’ or ‘your
work’ after it has been put to its intended use.” |

(e)  Exclusion n, which states, This insurance does not apply to . . .

| Damages claimed for any loss, cost or expense incurred by you or other for the loss of

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal
of: (1) your product; (2) your work; or (3) impaired property; if such product work or
propérty is withdrawn from the marke;t or from use by any person or organization
because of a_known or suspected defect, deficiency, inadequacy or dange'rous ‘
condition in it.

25,  Upon information and belief, the Policy provides no indemnity to Marion L.
Eadon d/b/a C&B Fabrication with réspect to the damages awarded by the jury, by
reason of the lariguage of the Poﬁcy, incluciing, but not Iim‘ited to the language

referenced above; 'and based on applicable law.

6
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WHEREFORE, having set forth its Amended Complaint, Auto-Owners prays that

the Court inquire more fully into the matters alleged herein and issue its. Order and

judgment declarihg whether:

a. Auto-Owners has a duty to indemnify Marion L. Eadon d/b/a C&B
Fabrication for the damages awarded against Marion L. Eadon
d/b/a. C&B Fabrication in Samuel W. Rhodes, Jr. and Piedmont
Promotions, Inc v. Marion L. Eadon d/b/a C&B Fabrication, civil
action number 01-CP-20-334; and

. b. For such other and further relief aé the Court may provide.

ELLIS LAWH@ORN fiIMS PA.

opnston Cox
Jo niL.. McCants, Jr.
Post Dffice Box 2285

1330 Lady Street, 4th Floor .
Columbia, South Carolina 29202
(803) 2544190

ATTORNEYS FOR THE PLAINTIFF

Columbia, South Carolina

s 2005
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Owniers P " Page 1 o " 55039 (I11-87)

' ’ ' Issued 08-17-2000
INSURANCE COMPANY - TAILORED PROTECTION -POLICY DECLARATIONS
6101 ANACAPRI BLVD., LANSING, MI 4B917-3999

Renewal Effective 09-17-2000
AGENCY CREECH RODDEY WATSDN INSURANCE
16-0070-00 UNIT 8 _ POLICY NUMBER ©84616-36064416-00

wsurep C 8 B FABRICATIONS INC 8

LOW COUNTRY SIGNS INC
: : cB POLICY TERM
aoortss RR 2 BOX 825 12:01 a.m. 12:01 a.m.
. [+ .
MANNING, SC 29102-9083 . 09-17-2000 __09-17-2001

In consideration of payment of tho premiun shown below, this policy is renewed. Please ottach this
Declorations and attachments to your policy. If you have sny quastions, please consult with your agent.

COMMON POLICY INFORMATION COINSURANCE CLAUSE
BUSINESS DESCRIPTION:  Sign Mfg. ' '
ENTITY: Corporatioen
FROGRAM: Industrial/Processing

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE PART(S): ' PREMIUM
THIS PREMIUM MAY BE SUBJECT TO ADJUSTMENT. '

COMMERCIAL PROPERTY COVERAGE : $172.00
COMMERCIAL GENERAL LIABILITY COVERAGE ' 6,521.00
TOTAL _ $6,693.00

FORMS THAT APPLY TO ALL COVERAGE PARTS SHOWN ABOVE (EXCEPT GARAGE LIABILITY. DEALER'S
‘BLANKET, COMMERCIAL AUTOMOBILE, IF APPLICABLE)

55003 (01-87) ILDBOL17 (11-85)

A 7% MULTI-POLICY DISCOUNT APPLIES
Countersigned By:

I certify that this policy was assembled from
: havaﬂabie
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Owriers o Page 1 ; 561064 (07-87)
) Issued 08-17-2000
INSURANCE COMPANY © TAILORED PROTECTION POLICY DECLARATIONS

6101 ANACAPRI BLVD., LANSING, MI 48917-399%

Renewal Effective 09-17-2000
acency CREECH RODDEY WATSON INSURANCE }
16-0070-00 UNIT 8 POLICY NUMBER 9B4616-360644616-00

msuaco C & B FABRICATIONS INC &

LOW COUNTRY SIGNS INC '
: CB POLICY TERM
avoress RR 2 BOX 825 i 12:01 a.m. 12:01 a.m.
[+]
MANNING, SC 29102-9083 09-17-2000 _09-17-2001

In consideration of payoent of ‘ths premium shown balow, this policy is renewed. Please a§tach this
Declarations. and attechments (o your policy. Jf you have ehy questions, plemse consult with your sgent.

COMMERCIAL PROPERTY COVERAGE

COVERAGES PROVIDED

INSURANCE - AT THE DESCRIBED PREMISES APPLIES UNLY FOR COVERAGES FOR WHICH A LIMIT OF
INSURANCE IS5 SHOWN.

LOCATION 001

ADDITIONAL FORMS THIS LOCATION: -None

LOC 601 BLDG 001 Rr 2 Box B25
Manning, SC 29102

OCCUPIED AS: Sign Manufacturer

COVERAGE: Personal Prep. Limit of Insurance $30,000
CAUSES OF LOSS : COINSURANCE DEDUCTIBLE RATE PREMIUM
Basie Group 1 B8b% $250 0.206 $62.00
Basic Group 11 B80% 250 . 0.084% 25.00
Special 80 ’ 250 D.063 . 13.00
Special Including Theft - 80% 250 0.239 72.00

OPTIONAL COVERAGE:

Replacement Cost

’

ADDITIONAL FORMS THIS BUILDING: 10249 (06-89) JILO0O3 (11—85):/CP0090 (07-88)/
CPO010 (10-91)/ CP1D030 (10-91)

SECURED INTERESTED PARTIES: None
RATING INFORMATION

Territory: 140 : . County: Clarendon
Program: Industr:al/Process;ng Construction: Non-Comb
Class Cude 6810 . . Specific Rate - Conterits: 0.229
Protection Class: i1 3
- LOCATION 001  PREMIUM  ~ : '$172.00
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55040 (11/87)

Owrniers T e 1

Issued 08-17-2000

INSURANCE COMPANY
6101 ANACAPRI BLVD., LANSING, MI 68917%3999

TAILORED PROTECTION POLICY DECLARATIONS

Renewa) Effective 09-17-2000

acevcy  CREECH RDDDEY WATSON INSURANCE
16-0070-00 UNIT B1

msureo C 8 B FABRICATIONS INC 8

LOW COUNTRY SIGNS INC

CB POLICY TERM
appaess RR 2 BOX 825 g

12:0) a.m. 12:01 a.m.
09-17-2000 *° 09-17-2001

HMANNING, SC 29102-9083

In considarstion of poyment of the prewiim shown below, this policy is renewed. Please attsch this
Declorations end attachments to your policy. If you have any questions, plesse consult with your agent.

POLICY NUNBER 9084616-36064616-00

COMMERCIAL GENERAL LIABILITY COVERAGE

LIMITS OF INSURANCE
Genersl Aggregate Limit
(Dther Than Products-Completed Operations)

$1,000,000

Products-Completed Operations Aggregate Limit 1,000,000
Personal And Advertising Injury Limit 1,000,000
Each Occurrence Limit 1,000,000

100,000 Any Dne Fire

Fire Damage Limat
10,060 Any One Person

Medicel Expense Limit

"General Aggrepate Limit" shown above, is reinstated once per policy period at no
additional charge, .in accordance with form 55050.

_AUDIT TYPE: Annual Audit /

FORMS THAT APPLY TO LIABILITY: 56118 (08-91) «/S{M (07-96)7 55091 (01-391//
1L002) (11-85)% 55029  (07-87)7/£60001 (11-BB)V/110269 (06-89) B5137 - (D6-52) -
‘IL0D17 (11-B5)' A5050 (D7-87)7 /55066 t07-87),/CL175 (02-86),/55069 (01-88
C62147 (09-89)V/55167 (11-9531 -

LOCATION OF PREMISES YOU OWN, RENT OR "DCCUPY

Prod/Comp Op

LOCATION

08X PREMIUM

LoC 001 BLDG 0C} Rr 2 Box 825 .
) Manning, SC 29102
‘TERRITORY: 001 CDUNTY: Clarendon
L. - Premium .
Classification Subline ‘Basis. Rates Prenium
CODE 00501 Prem/Dp Prem
Commercial General Liahility Prem/0Op Inc Inc Inc
Plus Endorsement Included )
At 77 Of The Premises
Operation Premium
CODE 59058 . Gr§s§2§a%§§ Each lggg $327.00
Sign Mfg. - N ) ’ . :
on e > P o Op 1,127,333 1.580 $1,792.00
CODE 98993 Payr:%é . EBC2319gg $2.535.00
ss ion, i i , . $2,535.
ign Erection, Installetion Or RepaiPrem/Op 106902 17,6463 $1'867.60

$6,521.00
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| myEiLy Love Lo-woiusuu L ; , 7" olicy Number *9B4616-36064416

"CL 175 (2-86)

QUICK REFERENCE
COMMERCIAL GENERAL LIABILITY COVERAGE PART

. READ YOUR POLICY CAREFULLY

‘The Commercial General Liability Coverage Parl in your policy consists of Declarations, a Coverage Form. (either '
€G 00 01 or CG 00 02), Common Policy Conditions and Endorsements, if applicable. Following Is a Quick Reference
indexing of the principal provisions contained in each of the components making up the Coverage Part llsled in
sequential order, except for the provisions in the Declarations which may not be in the sequence shown.

DECLARATIONS
Named Insured and Mailing Address
Policy Period
Description of Business and Location of Premises
Limits of Insurance
. Forms and Endorsements applying to the Coverage Part at time of issue

COVERAGE FORM (CG 00 01 or CG 00 02)
SECTION | - COVERAGES
Coverage A - Bodily Injury and Properly Damage Liability
Insuring Agreement
Exclusions .
Coverage B - Personal and Advertising Injury Liabilily
Insuring Agreement’
Exclusions
Coverage C - Medical Payments
Insuring Agreement
- Exctusions
Supplementary Payments
SECTION N - WHO IS AN INSURED
SECTION 1l - LIMITS OF INSURANCE -
SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIDNS
Bankruptcy
Duties in the Event of Occurrence, Claim or Suit
Legatl Action Against Us
Other Insurance
~ Premium Audit
o Representations
; Separation of Insureds
Transfer of Rights of Recovery Against Others to Us
When We Do Not Renew (applicable to CG 00 02 only)
Your Right to Claim and ~Occurrence” information (applicable to CG 00 02 only)
SECTION V - EXTENDED REPORTING PERIODS (applicable to CG 00 02 only)
SECTION VI - DEFINITIONS (SECTION V IN CG 00 01)

includes copyrighted malerial of Insurance Services Otfice, Inc., with lts permission
Copyright, Insurance Services Office, Inc., 1982, 1984, 1986.
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COMMON POL!ICY CONDITIONS (IL 00 17)
" Cancellation o
Changes
" .Examination of Your Books and Records
Inspeclions and Surveys
Premiums
Transfer of Your Rights and Duties under this Policy

ENDORSEMENTS (if Any) -

includes copyrighted materiai of Insurance Services Dfiice, Inc., with its permission
Copyright, Insurance Services Office, Inc., 1982, 1384, 1956.
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_ 55967 {11-85)
COMMERCIAL GENERAL LIABILITY

THIS ENDORSEMENT CHANGES THE POLICY. PLEA>SAE READ IT CAREFULLY.

ADDITIONAL INSURED - OWNERS, LESSEES or
CONTRACTORS (Form B)

This endorsement modifies insurance provided under the foliowing:
COMMERCIAL GENERAL UABILITY COVERAGE PART.
SCHEDULE

Name of Person or Organization éAddlﬁonal Insured):
ELLER MEDIA, SANGER 8 ALTGELT )

(if no entfy appears above, information required to complete this endorsement will be shown in the Declarations as
applicable to this endorsement.) ’

4. WHO IS AN INSURED (Section if) is amended to iﬁclude as an insured the person or organization shown in the
Schedule, but only with respect to liabllity arising out of “your work" for that insured by or for you.

.2. The following is added to LIMITS OF INSURANCE (Section II1):

8. The limits of liability for the additional insured are those specified in the written contract or agre_ement be-
tween the Insured and the owner, lessee or contractor, not to exceed the limits provided in this policy. These
limits are inclusive of and not in addition to the limits of insurance shown in the Declarations.

Includes copyrighted material of Insurance Services Office, Inc., with its permission
Copyright, Insurance Services Office, Inc., 1984
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COMMUNICABLE DISEASE EXCLUSION 55137 (6-92)

Commercial General Liabllity Coverage Form

It is agreed:

1. The following exclusion is added and applies to:
a. COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY;
b. COVERAGE 8. PERSONAL AND ADVERTISING INJURY LIABILITY; and
¢, COVERAGE C. MEDICAL PAYMENTS.

2. EXCLUSION

This palicy does not apply to “bodily injury”, “personal injury” or medical expenses for "bodily injury” arising out
of or resulting from the transmission of any communicable disease by any “insured”.

All other palicy terms and conditions apply.
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" CG21470989

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EMPLOYMENT - RELATED PRACTICES EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

4. The following exclusion is added to COVERAGE A damages with or to repay someone else who
{Section 1): N must pay d;mages because of the injury.
@. “Bodily injury” arising out of any: 2. The foliowing excluéion is added to COVERAGE B

. (Section I):
(1) Refusal to employ; -
€. “Personal Injury” arising out of any:

{2) Termination of employment;
(1) Refusal to employ;

{(3) Coercion, demotion, evaluation, reassign-

ment, discipline, defamation, harassment, {2) Termination of employment;
humiliation, discrimination or other emp- : s
loyment-related practices, policies, acts or (3) Coercion, demotion, evaluation, reassign-
omisslons; or ment, discipline, defamation, harassment,
. humiliation, discrimination or cother emp-
{4) Consequential “bodily injury” as a result loyment-related practiées, policies, acts or
of (1) through (3) above. omissions: or '
This exclusion applies whether the insured (4) Consegquential “personal injury” as a
may be held liable as an employer or in any resull of (1) through (3) above.

other capacity and to any obligation to share

Copyrigh, Insurance Services Office, Inc., 1888
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. 55146 {7-86)

UPSET AND OVERSPRAY COVERAGE

THIS ENDORSEMENT . MODIFIES INSURANCE PROVIDED UNDER THE 'COMMERCIAL GENERAL LIABILITY
COVERAGE PART.

it is agreed the coverage for “properly damage” llabllty with respect to your operations is exlended as follows:
4. COVERAGE

We will pay those sums which you become legally obligated to pay for “propeny damage" caused direclly by
immediate, abrupt and accidental:

a. upset, overturn or collision of your “mobile equipment” while transporting; or
b. "overspray” during your application or dispersa! of;

*pollutants” which are intended for and normally used in your operations. The operations must be in comphance
with local, state, and federal ordinances and laws.

This is not an additional amount of insurance and does not increase lhe LIMITS OF INSURANCE slated in the
Declarations.

2. EXCLUSIONS

a. With regard only to the coverage provided by this endorsement SECTION | - COVERAGES, COVERAGE A.
BADILY INJURY AND PROPERTY DAMAGE LIABILITY 2. Exclusions, f. is deleted and repiaced by the
following:

f. Any loss, cost or expense arising out of any:

(1) request, demand or order that any insured or others test for, monitor, clean up, remove, comam
treat, detoxify or neutralize, or in any way respond to, or assess the effects of “poliutants”; or

(2) claim or sult by or on behall of a governmental authority for damages because of testing for,
monitoring, cleaning up. removing, containing, treating, deloxifying or neutralizing, or in any way
responding to, or assesslng the efiects of “potlutanis”.

b. The following exclusion is added under SECTION | - COVERAGES, COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, 2. Exclusions:

o. This coverage does nol apply to “overspray” resulting from aerial application or dispersal of
“pollutants”. -
All other policy exclusions apply.
3. DEDUCTIBLE

Any deductible provrs»on of the policy which is applicable o Property Damage Liability coverage applies to this
coverage extension.
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4. DEFINITIONS

The following definitions apply in addilion to those in the policy.

"Overspray” means spray, from a device specifically designed for spray applicalion or dispersal, that goes
beyond the entire area of intended application or dispersal. -

“Pollutanis” means any solid, liquid, gaseous or lhermal irritant or contaminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals, liquids, gases and waste. Waste includes materials to be recycled,

reconditioned or reclaimed.

All other policy lerms and condltions apply.
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CGOo Ot 11 88

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this policy restrict coverage. Read the entire policy carefully to determine rights, duties and
what is and is not covered. o

Throughout this policy the words “you” and “your” refer o the Named Insured shown in the Decfarations, and any
other person or organization gualifying as a Named Insured under this policy. The words “we”, “us” and “our”
reler to the company providing this insurance.

The Word "insured” means any person or organization qualifying as such under WHO IS AN INSURED (SECTION 11).

Other words and phrases that appear in quotation marks have special meaning. Refer to DEFINITIONS (SECTION
V). - :

SECTION | - COVERAGES
b. This insurance applies to “bodily injury” and

COVERAGE A. BODILY INJURY. AND PROPERTY ’ "properly damage” only if:

DAMAGE LIABILITY )
(1) The ‘bodily injury” or "property dam-

1. Insuring Agreement. ' age” is caused by an “occurrence” that
, takes place in the "coverage territory”;
a. We will pay those sums that the insured ' and '
: becomes legally obligated to pay as ) . .
" damages because of “bodily injury® or (2) The “bodily injury” or “property dam-
" “property damage” to which this insurance age” occurs during the policy period.
applies. We will have the right and duty to o
defend any “suit” seeking those damages. c. Damages because of “bodily injury” include
We may ‘at our discretion investigate any damages claimed by any person or
"occurrence” and settle any claim or “suit” organization for care, loss of services or
that may result. But: =~ _ _ death resuiting at any:time from the “bodily
) injury”.

{1) The amount we will pay for damages is o

limited as described in LIMITS OF 2. Exclusions.

INSURANCE (SECTION Iif); and '
. This insurance does not apply to:
{2) Our right and duty to defend end when

we have used up the applicable limit of . a. "Bodily injury” or Jproperty damage”
“insurance in the payments of judgments : expected or intended from the standpoint of
or setllements under Coverages A or B the insured. This exclusion does not apply-
or medical expenses under Coverage C. to “bodily injury” resulling from the use of
' - reasonable force to prolect persons or
No other obligation or liability to pay sums property. '
or perform aclts or services .is covered
uniess  explicitly provided for under . . b. “Bodily injury” or “property damage” for
SUPPLEMENTARY PAYMENTS . COVER- - which the insured is obligated to pay
AGES A AND B. damages by reason of the assumption of
Copyrighi_ Insurance Services Oftice, Inc., 1882, 1988 Page 1 of 14
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liability in a coniract or agreememt. This’

.exclusion does not apply to liability for
damages:

{(f) Assumed in a contract or agreement
that is an “insured contract®, provided
the “bodily injury” or “property dam-
age” occurs subsequent 1o the
execution of the contracl or-agreement;
or

{2) That the insured would have in the
absence of the contract or agreement.

“Bodily injury” or “properly damage® for
which any Insured may be held llable by
reason of:

(1) Causing or contributing 1o the intoxica-
tion of any person;

{2) The furnishing of alcoholic beverages to
a person under the legal drinking age or
under the influence of alcohol; or

(3) Any statute, .ordinance or regulation
relating to the sale, gift, distribution or
use of alcoholic beverages.

“This exclusion applies only |f you are in the
business of manufacturing, distributing,
selling, serving or furnishing alcoholic
beverages.

Any obligation of .the insured under a
workers’ compensation, disability benefits or
unemployment compensation law or any
similar law.

"Bodily injury” to;

{1) An employee of the insured arising out
of and in the course of employment by
the insured; or

{2) The spouse, child, parent, brother or
sister of that employee as a conse-

quence of (1) above,

This exclusion applies:

Aolicy Numiber 98%616-36D664616

{1)" Whether the insured may be liable as
~ an employer or in any other capacity;
" and :

(2) To any obligation 1o share damages -
with or repay someane else who must
pay damages because of the injury.

This exclusion does .no! apply to liability
assumed by the Insured under an “insured

.contract”. .

(1) “Bodily injury” or “properly damage”
arising out of the actual, alleged or’
threatened discharge, dispersal, seep-
age, migration, release or escape of
pollutants:

. (a}) At or from any premises, site or
location which is or was-al any time
owned or occupied by, or rented or
loaned to, any insured;

(b) At or from any premises, site or -
location which is or was at any time
used by or for any insured or
others for- the handling, siorage,
disposal, processing or treatment of
waste;

{c) Which are or were at any time
transported, handied, stored, treat-
ed, disposed of, or processed as
waste by or for any insured or any
person or organization for whom
you may-be legally responsible; or

(d) At or from any premises, site or
location on which any insured or
any confractors or subcontraciors
working directly or indirectly on any
insured’s behall are performing
operations:

() if the pollutants are brought on
or to the premises, site or
location in connection with
such operations by such in-
sured, contraclor or sub-
contractor; or

Copyright, Insurance Services Office, Inc., 1982, 1988 . ) Page 2 ot 34
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8.

unloading”.

o~

(li) if'the-operations are-to-test for,

monitor, clean up, remove,
contain, treat, detoxify or
neutralize, or in any way
respond o, or

effects of pollutants.

Subparagraphs (a) and {d) (i) do nol
apply 1o “bodily injury” or “property
damage” arising out of heat, smoke or
-fumes Irom a hoslile fire.

As used in this exclusion, a hostile fire
means. one which becomes uncontroll
able or breaks ou! from where it was
iniended to be.

{2) Any loss, cost ar expense arising out of
any: :

- {8) Request, demand or order that any
" insured or others test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize, or in any way

pollutants; or

(b) Claim or sult by or on behalf of a
governmental authority for dam-
ages because of testing from,
monitoring, cleaning up, removing,
containing, treating, detoxifying or
neutralizing, or In any way
responding to, or assessing the
effects of pollutants.

Pollutants means any solid, liguid,
gaseous or thermal irdtant or con-
taminant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and
waste. Wasle includes materials to be
recycled, reconditioned or reclaimed.

“Bodily injury” or “properly damage” arising
out of the ownership. maintenance, use or
entrustment 1o others of any aircraft, "auto”
or watercrall owned or operated by .or
rented or loaned 1o any insured. Use
includes operation and "loading and

This exclusion does not apply to:

Copyright, Insurance Services Office, Inc., 1982, 1988

assess the

respond to, or assess the effects of -

. _ticy Number 986616-360664416 -

(1) A watercraft while ashore on premises
you own ar rent;

(2) A watercrafl you do not own that is:
(a) Less than 26 feet jong; and

{b) Not being used to carry persons or
property for a charge;

(3) Parking an "auto” on, or on the ways '
next to, premises you own or renl,
provided the *auto” is not owned by or
rented or loaned to you or the insured;

(4) Liability assumed under any “insured
coniract” for the ownership, mainten-
-ance or use of aircraft or watercraft; or

(5) "Bodily injury" or “properly damage”

arising out of the operation of any of thg

: équipmen! listed in paragraph 1.{2) or
{3} of the definition of "mobile
equipment‘ {Section V.8.).

“Bodlly injury” or “property. damage” arising
out of:

(1) The transportation of "mobile equip-
ment” by an “auto” owned or operated
by or rented or loaned to any insured;
or )

(2) The use of “mobile equipment” in, or
while in practice or preparation for, a.
prearranged rating, speed or demalition
contest or in any stunting activity.

“Bodily injury” or “property damage” due to
war, whether or not declared, or any ac_l or
condition incident to war. War includes civil
war, insurrection, rebeilion or revolution.
This exclusion applies only to liability

_ assumed under a contract or agreement.

"Property damage” to:

(1) Pruperly you own, rent or occupy;

Page 3 ol 14
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(2) Premises you sell, give away or aban-
don, if the “properly damage” arises oul
of any part of those premises;

(3) .Property loaned to you;

(8) Personal propenly in the care, custody
or control of the insured;

{5) That particular part of real property on
which you or any contractors or
subcontractors working directly or indir-
ectly on your behall are performing
operations, if the “property damage”
arises out of those operations; or

{6) That particular part of any properly that
mus! be restored, repaired or replaced
because “your work® was incorrectly
performed on it.

Paragraph (2) of this exclusion does nol
apply If the premises are "your work” and
were never occupied, rented or held for
rental by you.

Paragraphs (3). {4). (§) and (6) of this
exclusion do not apply to liability assumed
under a sidetrack agreement.

Paragraph (6) of this exclusion does nof
apply to “property damage” included in the
~products-completed operations hazard”.

"Property damage” to “your product” arising
out of it or any part of it.

“Property damage” to “your work” arising
out of it or any part of it and including In the
*products-completed operations hazard®.

This exclusion does not apply If the
damaged work or the work outl of which the
damage arises was performed on your
behalf by a subcontractor.

“Property damage” to “impaired property”
or property that has not been physically
injured, arising out of: ’

Copyright, insurance Services Office, Inc., 1982, 1888

{
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(1) A defect, deficiency, inadequacy or-
dangerous condilion in  “your proguct”
or "your work”; or '

{(2) A delay or failure by you or anyone
acling on your behalf to perform 8
contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss of
use of other properly arising ou! of sudden
and accidental physical injury to  ‘your
product® or “your work” afier it has been
put to its intended use.

n. Damages claimed for any Jloss, cost or
expense incurred by you or others for the
loss of use, withdrawal, recall, inspection,
repair, replacement, adjustment, removal or
disposal of: '

{1) “Your product”;
(2),. “Your work”; or
(3) “impaired property”;

if such producl, work or property is
withdrawn or recalled from the market or
from use by any person or- organization
because of a known or suspected defecl,
deficiency, inadequacy or dangerous con-
dition in it.

Exclusions c. through n. do nct apply 1o damage
by fire to premises rented to you. A separate
Imit ‘of insurance applies to this coverage as
described in LIMITS OF INSURANCE: (SECTION

im).

COVERAGE B. PERSONAL AND ADVERTISING
INJURY LIABILITY

1. . Insuring Agreement.

a. We will pay those sums that the insured
becomes legally obligated 1o pay as’
damages because of “personal injury” or.
*advertising injury” to which this coverage
part applies. We will have the right and duty
to defend any “suit” seeking those dam-
ages. We may at our discretion investigale

Page 4 of 14

ROA-Page 0656



Agency Code 16-0070-00

AN

any " “occurrence” or offense and 'seftie any
claim or “sult” that may result. But:

{(1) The amount we wiil pay for damages is
limiled as described in LIMITS OF
INSURANCE (SECTION ), and

{2) Our right and duty to defénd end when
we have used up the applicable limit of
insurance in the payment of judgments
or setflements under Coverage A or B
or medical expenses under Coverage C.

No other abligation or lability to pay sums
or perform acls or services is covered
unless explicitly provided for under SUPPLE-
MENTARY PAYMENTS - COVERAGES A AND
B. ‘

This insurance applies to:

(1) “Personal injury” caused by an offense
arising out of your business, excluding
advertising, publishing, broadcasting or

telecasting done by or for you:

{2) “Adverising injury” caused by an

offense commitied in the course of
advertising your ‘goods, producs or

services;

but only I the ofiense was.committed in the

“toverage territory” during the policy period.

2. Exclusions.

This insurance does not apply to;

“Personal injury” or “advertising injury™:

(1) Arising out of oral or-writien pubilcation -

of material, If done by or at the direction
of the insured with knowledge of falsity;

(2) Arising out of oral or written publication
of materisl whose first publication took
place before the beginning of the policy
period; S

(3) Arising out of the willful violation of a
penal statute or ordinance committed by
or with the consent of the insured; or

¥ blicy Number 986616-36066416

(4) For which the insured has assumed
liability in a contract or agreement.
This exclusion does not apply to liability
for damages that the insured would
have in the absence of the contract or
agreement.

"Adverlising Injury” arising out of:

(1) Breach of contract, other than mis-
appropriation of advenlising ideas under
an implied contract;

{2) The failure of goods, producls or
services to conform with adverlised
quality or performance;

(3} The wrong description of the price of
poods, products or services: or

(4) An offense committed by an .insured
whose business is adverlising, broad-
casting, publishing or telecasting.

COVERAGE C. MEDICAL PAYMENTS
Insuring Agreement.

a. We will pay medical expenses as described

below for ~bodily injury* caused by an
accident; ’

(1} On premises you own or rent;

(2) On ways next to premises you own or
rent; or

(3) Because of your pperations;
provided that:
{1) The accident takes p|acé in the ."cover-

age terrilory” and during the policy
period;

(2) The expenses are incurred and reported

to us within one year of the date ol the
" accident; and :

(3) The injured person submils to exam-
ination, at our expense, by physicians of

Copyright, Insurance Services Office, Inc., 1982, 1988 Page 5 of 14
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our choice as often as we reasonably
require. -

b, We will make these payments regardless of
faull. These payments will not exceed the
applicable limit of insurance. We will pay
reasonable expenses for:

(1) Firsi aid at the time of an accident;

{2) Necessary medical, surgical, x-ray and
dental services, including prosthetic
devices; and

(3) Necessary ambulance, hospital, pro-
fessional nursing and funeral services.

Excluslons. -
We will not pay expenses-for ”bddily injury™
a. To ény,-ihsured.

b. To a person hired 1o do work for or on
behall of any insured or a tenant of any
insured. .

¢. To a person injured on that part of premises
you own or rent thal the person normally
occupies.

d. To a person, whether or not an employee of
- any insured, if benefits for the “bodily
injury” are payable or must be provided
under a workers’ compensation or disability
benefit law or similar law.

e . To.a person injured while taking part in
athietics. : ’

f. inciluded within- ihe “products-completed
operations hazard”.

g. Excluded under Coverage A.

h. Due 1o war, whether or not declared, or any
act. or condilion incident o war. War
includes civil war, insurrection, rebellion or

revolution.

SUPPLEMENTARY PAYMENTS - COVERAGES A AND

Copyrighl, Insurance Services Otfice, Inc., 1882, 1888

.y NUmber ‘9B4616-36064416

We .will pay, with respect to.any claim.or "suit” we
defend:

1. All expenses we incur.

2. Up to $250 for cost of bail bonds required
because of accidents or traffic law violations
arising oul of the use of any vehicle ta which the
Bodily Injury Liability Coverage applies. We do

" not have to furnish these bonds.

3. The cos! of bonds to release attachments, bul
only for -bond amounts within the applicable limit
of insurance. We do nol have to furnish these
bonds.

4. All reasonable expenses incurred by the insured
at our request to assist us in the investigation or
defense of the claim or “suit®, including actual
foss of earnings up to $400 a day because of lime
off from work.

5. Al costs taxed against the insured in the “suit”.

6. Prejudgmen! interest awarded apainst the
insured on the parl of the judgment we pay. If
we make an ofler to pay the applicable limit of
insurance, we will not pay any prejudgment
interest based on that period of time after the
offer.

7. Al interest on the full amount of any judgment
that accrues after entry of the judgment and
before we have paid, offered to pay, or deposited
in court the part of the judgment that is within the
applicable imil of insurance.

These payments will not reduce the limits of
insurance. :

SECTION H - WHO IS AN INSURED
4. If you are designated in the Declarations as:
a. An_individual, you. and your spouse are
insureds, but only with respect to the

conduct of a business of which you are the
sole owner. '

b. A partnership or joint venture, you are an
insured. Your members, your partners, and

Page 6 of 14
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‘their spouses are salso insureds,, ‘bul only’

with respect to the conduct of your business.

An organization other than a partnership or
joint venture, you are insured. Your
execulive officers and directors are in:
sureds, but only with respect to their dulies
as vyour officers - or direclors. Your
stockholders are also insureds, but only with
respect to their Hability as stockholders.

2. Each of the following is also an insured:

B,

Your employees, other than your executive
officers, but only for acts within the scope of
their employment by you. However, no
employee is an insured for:

(1) “Bodily injury® or “personal injury” to

' you or to a co-employee while in the
course of his or her employment, or the
spouse, child, parent, brother or sister
of that co-employee as a consequence
of such “bodily Injury’ or “personal
injury ‘. or for any oblipation to share
damages with or repay someone else
who must pay damapes because of the
injury; or

(2) “Badily injury” or “personal injury” aris-
ing out of his -or her providing or failing
to provide professional health. care
services; or

{3) “"Properly damage” to property owned
or occupied by or rented or Ioaned to
that employee, any of your -other
empioyees, or any of your partners or
members (if you are a parinership or
joint venture).

Any person (other than your employee), or

ey organization while acting as your real

estate manager.

Any person or organization having proper
temporary custody of your property I you
die, but only:

(1) With respect 1o liabllity arising out of the
maintenance or use of that property,
and ’

Copyright, Insurance Services Office, Inc., 1982, 1988
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{2) Uniil your legal representative has been
appointed.

d. Your legal representative if you die, bul only
with respect to dulies as such. That repre-
sentative will have all your rights and duties
under this Coverage Parl.

With respect to  “mobile equipment” registered-in
your name under any molor vehicle registration
law, any person is an insired while driving such
equipment afong a public highway with your
permission. Any other person or organization
responsible for the conduct of such person is
also an Insured, but only with respect to liability
arising out of the operation of the equipment, and
only if no other insurance of any kind is available
to that person or organization for this liability.
However, no person or organization is an insured

_with respect to:

a. “Bodily injury* to a - co-employee of the.
person driving the equipment; or

b. "Property damage” to properly owned by,
rented 10, in the charge of or occupied by
you or the employer of any person who is an
msured under this provision.

Any organization you newly acguire or form,
other than a-parinership of joint venture, and
over which you maintain ownership or majority
interest, will qualify as 3 Named insured If there
is no other similar insurance available to that
organization. However:

a. Coverage under this provision is afforded
only until the 90th day after you acquire or
form the organization or the end of the
policy period, whichever is earlier;

b. Coverager A does not apply to  “bodily
injury® or “property damage” that occurred
before you acquired or Jlormed the
organization; and

c. Coverage B doés no! apply 10 “personat
injury” or "advenrtising injury” arising out of
an offense committed before you acguired or
formed the organization. :

Page 7 ot 14
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No person or organization is an insured with respect

to the conduct of any current or past parinership or,

joint venture that is nol shown as a Named Insured in
the Declarations.

SECTION I1i - LIMITS OF INSURANCE

1. The Limits of Insurance shown in the Declar-
alions and the rules below fix the most we will
pay regardless of the number of:

a. Insureds;
b. Claims made or “sults” brought; or

c. Persons or organizations making claims or
bringing “suits”.

2. The General Agpregate Limit is the most we will
pay for the sum of:

4. Medical expenses under Coverage C,

b. Damages under Coverage A, except damag-
es because of “bodily injury” or ‘“properly
damage” included in the “products complet-
ed operations hazard”’; and

e. Damages uﬁder Coverage B.

3. The Products-Completed Operations Aggregate
Limit is the most we will pay under Coverage A
for damages because of “bodily injury’ and
“property damage” Included In the “products-
completed operations hazardg™.

4. Subject to 2. above, the Personal and Advenislng‘

lnjury Limit is the mos! we will pay under -

Coverage B for the sum of all damages because
of all  “personal injury” and all “advertising
injury” sustained by any one person or
organization.

5. Subject to 2. or 3. above, whichever applies, the

Each Occurrence Limit is the most we will pay
for the sum of:

a. Damages under Caverage A; and

b. Medical expenses under Coverage C
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because of all “bodlly injury” and “propenty
damage” arising out of any one “occurrence”.

6. Subject o 5, above, the Fire Damage Limit is the
most we will pay under Coverage A for damages
because of “properly damage” to premises

. rented to you arising out of any one fire.

7. Subject to 5. above, the Medical Expense Limil is

~ the most we will pay under Coverage C for all
medical expenses because of “bodily injury’
sustained by any one person.

The limits of this Coverage Part apply separately to
each consecutive annual period and to any remalning
period of less than 12 months, starling with the
beginning of the policy period shown in the
Declarations, unless. the policy period Is extended
after issuance for an additional period of less than 12
months.  In that case, the additional period will be
deemed part of the last preceding period for
purposes of determining the Limits of Insurance.

SECTION IV - COMMERCIAL GENERAL LIABILITY
CONDITIONS - :

1. Bankruptcy.

Bankrupicy or insolvency of the insured or the
insured’s estate will not relieve us of our
obligations under this Coverage Pan.

‘2. Duties In The Event Of Occurrence, Claim Or

Suit.

‘a. You must see to:it that we are notified as
soon as practicable of an  “occurrence” or
an offense which may result in a claim. To
the extent possible, notice should inciude:

{1) How, when and where the “occurrence”
or eoffense took place;

(2)“The names and addresses of any
injured persons and witnesses; and

{3) The nature and location of any injury or
damage arising out of the “occurrence”
or offense.” - N

b. I 8 claim is made or “suit® is brought
against any insured, you must:
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(1) Immediately record the specifics of the
claim or *suit” and the dale received;
and '

(2) Notify us. as soon as practicable.
You must see to It that we receive written

notice of the claim or “sult” as scon as
practicable.

c.  You and any other involved insured must:

(1) Immediately send us copies of any
demands, notices, summonses or legal
papers received in connection with the
claim or “sult”

(2) Authorize us to obtain records and
“other information; -

* (3) Cooperate with us in the investigation,
settlement or defense of the claim or
"suit”; and

(4) Assist us, upon our request, in the
enforcement of any right against any
person or organization which may be
liable to the insured because of injury
or damage to which this insurance may
also apply.

d. No Insureds will, except at their own‘cost,

voluntarily make a payment, assume any’

obligation, or incur any expense, other than
for first aid, without our consent.

Lega) Action Agalnst Us.

No person or organization has a right under this
Coverage Part:

a. To join us as a parly or otherwise bdngv us
into a °suit” asking for damages from an
insured; or

b. To sue us on this Coverage Part unless all of
its terms have been fully complied with.

A person or grganizalion may sue us 1o recover
on an agreed settiement or on a final judgment
against an insured obtained after an actual trial;

Copyrigh, Insurance Services Oftice, inc., 15882, 1998
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but we will not be liable for damages that are not
payable under the terms of this Coverage Pant or
that are in excess of the applicable limit of
insurance. An agreed settlement means a
settiement and release of liability signed by us,
the insured and the claimant or the claimant’s
legal representative. ’

Other Insurance.

i other valid and collectible insurance is
available 1o the insured for a2 Ioss we cover
under Coverage. A or B of this Coverage Par,
our obligations are limited as follows:

. Primary Insurance
This insurance is primary except when b.

below applies. If this insurance is primary,
our obligations are not affected unless any

of the other insurance is also primary..

Then, we will share with. au_ that other
insurance by the method described in c.
below. '

b. Excess Insurance

This insurance is excess over any of the
other insurance, whether primary, excess,
contingeni or on any ather basis:

(1) That is Fire, Extended Co;lerage,
Bullder's Risk, Installation Risk or sim-
ilar coverage for “your work”;

{2) That is Fire insurance for premises
rented to you; or ’

(3) I the loss arises out of the maintenance
or use of aircraft, “autos” or watercraft
1o the exient not subject to Exclusion g.
of Coverage A {Section b.
When this insurance is excess, we will have
no duty under Coverage A or B to defend
any claim or "suit” that any other insurer
has a duly to defend. Il no other insurer
defends, we will undertake to do so, but we
will be entitled to the
against all those other.insurers.
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When this insurance is excess over other
insurance, we will pay only our share ol the

amount of the loss, Il any, that exceeds the -

sum of:

(1) The total amount that all such other
insurance would pay for the loss In the
absence of this insurance; and

(2) The total of all deductible and self-
insured amounts under all that other

insurance.

We will share the remaining loss, if any, with

-~ any other insurance that is no! described in

this Excess Insurance provision and was not
bought specifically to apply in excess of the
Limits of Insurance shown in the Declar-
ations of this Coverage Part.

Method of Sharing

if all of the other -insurance permils’

contribution by equal shares, we will follow
this method also. Under this approach each
insurer contributes equal amounts until it

has pald s applicable limit of insurance or’

none of the loss remains, whichever comes
first. :

If any of the other insurance does not permit
-contribution by equal shares, we will

contribute by limits. Under this method,
each insurer's share is based on the ratio of
its applicable limit of insurance to the total
applicable limits of insurance of all insurers.

5. - Premium Audit.

We will compute all premiums for this
Coverage Part in accordance with our rules
and rates.

Premium shown in this Coverage Part as

" advance premium is a deposit premium

only. At the close of each audit period we
will compute the earned premium for that
period. Audit premiums are due and
payable on notice to the first Named Insured.
If the sum of the advance and audit
premiums paid for the policy term is greater

Copyright, Insurance Services Office, inc., 1982, 1988
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than the earned premium, we will return the
excess to the first Named Insured.

c. The first Named Insured must keep records
of the information we need for premium
computation, and send us copies at such
times as we may request.

Represgntations.
By accepling this policy. you agree:

a. The statements in the Declarations are
accurale and complete;

'b. Those slalements are based upon repre-

sentations you made to us; and

c. We have issued this policy in.reliance upon
your representations.

Separation of Insureds.

Except with respect to the Limits of Insurance,
and any righls or duties specifically assigned in
this Coverage Part to the first Named Insured,
this insurance appiies:

a. As If each Named Insured were the only

~ Named insured; and

b. Separately to each insured against whom
claim is made or “suit” is brought. -

Transter Of Rights Of Recovery Against Others
To Us,

If the insured has rights to recover all or parl of

any payment we have made under this Coverage
Parl, those rights are translerred to us. The
insured must do nothing afer loss to impair
them. Al our request the insured will bring

*suit” or transfer those righis to us and help us

enforce them.

.. When We Do Not Renew

f we decide not to renew this Coverage Part, we
will mail or deliver to the tirst Named Insured .
shown in the Declarations writen notice of the
nonrenewal not less than 30 days before the
expiration date.
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Y

if notice is malied, proof of mailing will be
sufficient proof of notice.

SECTION V - DEFINITIONS

1

~Advertising injury® means injury arising out of
one or more of the lollowing offenses:

a. Oral or written publication of material thal
slanders or libels a person or organization
or disparages 3 person’s or organization’s
goods, products or services;

b. Oral or wrilten publication of material that
violales a person’s right of privacy;

c. Misappropriation of adverlising ideas or
style of doing business; or

d. Infringement of copyright, title or slogan.

~Aulo” means a land motor: vehicle, traller or
semitrailer designed for travel on public roads,
including any attached machinery or equipment.
But ~aulo” does not inciude “moblie equip-
ment”. C

“Bodily injury’ means bodily injury, sickness or

disease sustained by a person, including death

resulting from any of these at any one time.

~Coverage territory” means:

a. ' The United States of America (including Its
territories and. possessions}, Puerto Rico
and Canada;

b. International waters or airspace, provided
the injury or damape does not occur in the
course of travel or transportation to or from
any place not included in a. above; or

c. Al parts of the world if:
(1) The injury or damage arises oul of:
{a) Goods or products made or soid by

you in the territory described in a.
above; or

Copyright, Insurance Services Office, Inc., 1982, 1988
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(b) The activities of a person whose
home is in the territory described in
a. above, but is away for a short
time on your business; and

{(2) The insured’'s responsibility - to ' pay
damages is determined in a “suil” on
the merits, in the territory described in
a. above or in a seftlement we agree to.

*Impaired properly” means tangible properly,
other than ‘your product” or “your work”, that
cannol be used or is less useful because:

a. It incorporates “your product” or *your
work” that is known or lhought 1o be
defective, deficient, inadequate or danger-
ous; or ’ '

b. You have failed to fulfil the terms of a
" _contract or agreement;

If such property can be restored 1o use by:

a. The repair, replacement, adjustment -_or
removal of “your product” or “your work®;
or .

b. Your fulfilling the terms of the contract or
agreement. S

"Insured contract” means:
a. A lease of premises;
b. A sidetrack agreement;

c. Any easement or license agreement, except
in connection with construction or demolition
operations on or within 50 feet of a railroad;

d. An obligation, as required by ordinance, o
indemnify a municipality, except in connec-
tion with work for a municipality; ’

e. An elevator maintenance agreement;

f. That part of any other contract or agreement
pertoining to your business (including an
indemnification of a municipality in connec-
tion with work performed for a municipality)
under which you assume the torl liability of
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another party to pay for “bodily injury” or
“property damage” to a third person or
organization. Tort liabilily means a liabillty
that would be imposed by law in the
absence of any contrac! or agreement.

An “insured contract” does not include that parl
of any com!act or agreement:

a. That indemnifies any person or organization
for “bodily injury” or - “property damape”
arising out of construction or demolition
operations, within 50 feet of any rallroad
property and affecting any railroad bridge or
trestle, tracks, road-beds, tunnel, underpass
or crossing; '

b. That indemnlifies an architect, engineer or
surveyor for Injury or damage arising out of;

(1) Preparing, approving or failing lo pre-
‘pare ar approve maps, drawings, opin-
ions, .reporls, surveys, change orders,
designs or specifications: or

{2) Giving direclions or instructions, ar
failing - to pive them, if that is the
primary cause of the injury or damage:

c. Under which the insured, i an architect,
engineer or surveyor, assumes liability for
an injury or damage arising out of the
insured’s rendering or failure to render
professional services, including those listed
in b. above and supervisory, inspection or
engineering services; or

d. That indemnifies any person or orpanization
_ for damage by fire to premises rented or
loaned to you. ‘

“Loading or unloading” means the handling of
property:

a. Afier it is moved from the place where it is
accepted lor movement into or onto an
aircraft, watercraft or “auto”;

b. While. it is in or on an aircraft, walercrafl or
"“auto”; or

Copyrignt, Insurance Services Office, inc., 1982, 1988
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"c. While it is being moved from an aircraft,

walercraft or “aulo” to the place where it is
finally delivered;

but “ioading or unioading” does not include the
movement of property by means of a mechanical
device, other than a hand fruck, that is not
attached o the aircraft, watercraft or “auto”.

"Mobile egquipment” means any of the following
types of land vehicles, including any attached
machinery or equipment: :

a. Bulldozers, farm machinery, forklits and
other vehicies designed for use principally
off public roads; :

b. Vehicles maintained for use solely on or
next to premises you own or rent;

c. Vehicles that travel on crawler treads;

d. Vehicles, whether self-propelied or not,
maintained primarily to provide mobimy o
permanently mounted:

{1) Power cranes, shovels, loaders, diggers
or drills; or

(2) Road construction or resurfacing equip-
ment such as graders, Scrapers or
rollers;

e. Vehicles not described in a., b, c. or d.
above that are no! seli-propelied and are.
maintained primarily 1o provide mobility to
permanently atached equipment of the
following types: '

(1) Air compressors, pumps and genera-
tors, including spraying, welding,
building cleaning. geophysical explora-
tion, lighting and well servicing equip-
meni; or

(2) Cherry pickérs and similar devices used
to ralse and lower workers,;

. Vehicles not descnbed in a., b, c or d
above maintained primarily for purposes
other than the transpoeriation of persons or

cargo.

Page 12 of 14

ROA-Page 0664



Agency Code 16-0070-00

However, self-propelied vehicles with the
following types of permanently attached
equipment are not “mobile equipment” but
will be considered “aulps”:

{1) Equipmenti designed primarily for.

{a} Snow removal;

{b) Road maimenancefbut not con-
. struction or resurfacing;

{c) Street cleaning;

{2) Cherry pickers and similar devices

. mounied on automabile or truck chassis
and used to raise and lower workers;
and

{3) Air compressors, pumps and pener- -

ators, including spraying, welding,
buitding cleaning, geophysical explora-

tion, lighting and well servicing eguip-

ment.

*Occurrence” means an  accident, including
conlinuous or repeated exposure to substantially
the same general harmful condltions.

"Personal injury® means, ather than “bodily -

injury”, arising out of one or more of the
following offenses:

a.

b.

False arrest, detention or imprisonment;

Malicious prosecution;

The wrongful eviction from, wrongful entry
into, or invasion of the right of private
occupancy of a room, dwelling or premises
that a person occupies by or on behalf of its
owner, landlord or lessor;

Oral or writlen publication of material that
slanders or libels a8 person or organization
or disparages a person’s or organization’s
geods, products or services; or

Oral or writlen. publication of material that
violates & person’s right of privacy.

Copyright, Insurance Services Olfice, Inc., 1982, 19688
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1. a ‘Préducts-completed operaﬁons hazard”

12.

includes all “bodily injury” and “properly
damage” occurring away from premises you
own or rent and arising out of “your product”
or “your work” except:

{1) Products. thal are siill in your physical
possession; or

{2) Work that has not yet been completed
or abandoned.

"Your work® will be deemed completed at
the earliest of the following times:

(1) When all of the work called for in your
~ contract has been completed.

(2) When all of the work to be done at the
site has been completed if'your contract
calls for work at more than one site.

(3) Whenthat part of the work done af a job

site has been put fo its inlended use by
any person or organization other than
another contractor or- subcontractor
working on the same projecl.

Work that may need service, mainienance,
correction, repair or replacement, bul which
is otherwise complete, will be treated as
completed.

c. This hazard does not include “bodily injury”

or “property damage* arising out of: -

(1) The transportation of property, unless

the injury or damage arises out of a
condition in or on a vehicle created by
"the “loading or unloading” of it;

. {2) The existence of lools, uninstalled

_ equipment or abandoned or unused
materiats; :

(3) Products or operations for which the
" classification in this Coverage Part or in
our manual of rules includes products

or completed operations .

"Property damage” means:
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1.

a. Physical injury to tangible property,
including all resulting loss of use of that
property. Al such loss of use shall be
deemed to occur at the time of the physical
injury thal caused it; or

B. Loss of use of tangible property that is not
physically injured. All such loss shall be
deemed 1o occur at the time of the
*occurrence” thal caused it.

“Suil” means a civil proceeding in which
damages because of “bodily injury”, “property

damage”, “personal injury® or “adverising-

injury” to which this insurance applies are
alleged. "Sult” includes:

a. An arbltration proceeding in which such
damages are claimed and o which you must
submit or do submit wih our consent; or

b. Any other alternative dispute resolution
proceeding in which ‘such damages are
claimed and to which you submit with our
consent. .

. “Your product” means:

a. Any‘ goods or products, other than real
property, manufactured, sold, | handled,
distributed or disposed of by:

{1 You;

{2) Others trading under your name; or

Copyright, Insurance Services OHice, Inc., 1982, 1988
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(3) A person or organization whose
business or assetls you have acguired;
" and '
b. Conlainers (other than vehicles), materials,
parts or equipment furnished in connection
with such goods or products.

“Your product” includes:

a. Warranties or representations made at any
time with respect to the fitness, quality,
durability, performance or use of “your
product”; and

b. The providing of or failure to provide
wamings or instructions.

~ "Your . ;product" does not Include vending

machines or other properly rented to or located
for the use of othiers bul nol sold.

“Your work® means:

a. Work or operations performed by you or on

your behalf, and

b. Materials, parts or equipment furnished in
conneclion with such work or cperalions.”

*Your work” includes:
a. Warranties or representations made at any
time with respect to the fitness. quality,

durablilty, performance or use ol “your
work”; and

b. The providing of or fallure to provide
warnings or instructions.
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“THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ I'T CAREFULLY.

55118 (8-91)

POLLUTION EXCLUSION ENDORSEMENT

~ PERSONAL INJURY LIABILITY

This endorsement modifies insurance provided under the foliowing:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

Under SECTION | - COVERAGES, COVERAGE B. PERSONAL AND ADVERTISING IN JURY LIABILITY, 2. EXCLUSIONS,

exclusion c. is added:

c. (1) °Personal injury” arising out of the actual,

alleged or threatened discharge, dis-
persal, seepage, migralion, release or
escape of poliutants: '

(a) Al or from any premises, site or
location which is or was at any lime
owned or occupled by, or rented or
loaned to, any insured;

{b) At or from any premises, site or

location which is or was at any time
used by or for any insured or cothers
for the handling, storage, disposal,
processing or treatment of waste;

{c} Which are or were at any fime
iransporied, handled, stored, treated,
disposed of, or processed as waste
by or for any insured or any person or
-organization for whom you may be
legally responsibie; or

(d) At or from any premises, site or.
location on which any insured or any .

contractors or subcontractors working
directly or ingdirectly on any insured's
behalf are performing operations:

(i) i the poliutants are brought on or
to the premises, site or location
in connection with such opera-
fions by such insured, contractor
or subcontractor; or

(i) If the operations are to test for,
. monllor, clean up, remove, con-

All other policy terms and conditions apply.

(2

tain, treat, detox"y or neutrailze, or in
any way respond lo, or assess the
eflects of pollutants. ’

Subparagraphs (é) and {(d) (i} do not apply to
’pe(sonal injury” arising out of heat, smoke or
fumes from a hostile fire.

As used in this exclusion, a hostile fire means
one which becomes uncontroliable or breaks
oul from where it was intended to be.

Any loss, cost or expense arisiﬁg out of any:

(a) Request, demand or order that any
Insured or others test for, monltor, tlean
up, remowve, contain, treat, detoxify or
neutralize, or in any way respond to, or
assess the effects of poliutants; or

(b) Ciaim or sull by or on behall of a
governmental authority for damages
because of testing from, monitoring,
cleaning up, removing, containing, treat-
ing, detoxlifying or neutralizing, or in any
way responding to, or assessing the
effects of pollutants.

Paliutants means any solid, liquid, gaseous or
thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicais and waste. Vaste includes
materials 10 be recycled, reconditioned or
reclaimed. :

tncluoes copyrighted materiatl O tnsurance Services
Oftice, Inc,, with its permission
Copyrignt, Insurance Services Office, 1982, 1888
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. 55029 (7-67)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ABSOLUTE ASBESTOS EXCLUSION 'ENDORSEMENT

THIS ENDOhSEMENT MODIFIES INSURANCE PROVIDED UNDER THE COMMERGIAL GENERAL LIABILITY
COVERAGE PART. : : ‘ )

No coverage is provided by this policy for any claim, sull. aclion or proceeding against the insured arising out of the
discharge, dispersal, release, escape or lnhalation of any asbestos related parlicle, dust, irritant, contaminant, pollu-
tant, loxic element or material. .

o ' , 55050 (7-87)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

REINSTATEMENT OF THE GENERAL AGGREGATE LIMIT

Itis agreed:

The following is added to SECTION Ifl - LIMITS OF INSURANCE:

" If-the General Aggregate limlt is exhausled, as a resull of losses occurring during the policy period because of pay-

ment of judgments or settiements, we will reinstate thai aggregate limi for losses occurring during the same policy
period. We wili reinstate such limit only once for each policy period. Further, our liabitity;

1. with respect {o any one occurrence, shall never exceed the aggrepgate lim}t; or

2. with respect to all occurrences during the policy périod_,'shan never exceed two times the aggregate limit.

. 55084 {7-87)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY. :

MOTOR VEHICLE LAWS ‘
THIS ENDDRSEMENT MODIFIES INSURANCE PROVIDED UNDER THE COMMERCIAL GENERAL LIABILITY

.COVERAGE PART,

It is apgreed the following is added to ‘CQMMERCIAL GENERAL LIABILITY CONDITIONS:

We will provide cqverage: |

- 1. up tothe minimum reguired limits; and '
2. subjectto all the terms and conditions of the policy;

to comply with any motor vehicle insurance law to the exient such law applies 1o the "mobile equipment” covered
by this coverage pan.

"All other terms and conditions of the policy apply. .
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. , : 55069 (1-68)
THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY

CONTRACTUAL COVERAGE AMENDATORY
ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE COMMERCIAL GENERAL LIABILITY COVERAGE
FORM. : . . A \

I is agreed:
Under Section | - COVERAGE A, ltem 2 Exclusions:
Exclusion b. is deleled and repiaced by the following:

b. "Bodily injury" or "property damage” for which the insured is obligated fo pay damages by reason of the
assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages:

(1) Assumed in a conlract or agreement thal is an "insured coniracl”. However, if the insurance under this

policy does not apply to the liability of the Insured, fl also does not apply o such liabllity assumed by the -
Insured under an “insured contract”. .

(2) That the insured would have in the absence of the contract or agreement.

All other terms and condltions of the pollcy apply.
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: . 55001 (1-89)
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ T CAREFULLY.

COMMERCML GENERAL LIABILITY PLUS ENDORSEMENT

THIS ENDORSEMENT MODIFIES INSURANCE PROVIDED UNDER THE CDMMERCIAL GENERAL LIABILITY
COVERAGE PART. ' .

It is agreed the insurance provided under this Coverage Pan is amended as folow s:

9. EXTENDED WATERCRAFT COVERAGE ) v
Under COVERAGE A - 2. Exclusions, exclusion g.(2) is deleled and is replaced by the following:

12} A watercraft you do not own that is:
{a)  Less than 50 feet long; and

{b)  Nol being vsed 1o carry persons or properly for a charge;

2. . NONDWNERSHIPIHIRED AUTO COVERAGE
Coverage for “bodily injury” and “property damage” liability pmwded under COVERAGE A is exiended as

ioliows under this item, but only i you do not have any insurance available to you which affords-the same or
similar coverage:
therage

We will pay those sums the insured becomes legally’ nblngated to pay as darmages because of 'bodlly ln;ury
. or “property damage’ arising out ol the mam!enance or use of an "auto” you do not own or which is not
repistered in your name, but which is used in your business.

Exclusions

With respect to this coverage, the exclusions which apply to Coverage A, other than exclusions a., d., f. and i.
and the Nuclear Energy Lsablllty Exclusion Endorsement, are replaced by the following:

The coverage does not apply fo:

(1)  Liability assumed ﬁy the iﬁsured under any contract or agreement.

{2)  “Property damage” to: .

{a) property owned or i)eing transported by, or rented or loaned to the insu?red; or

(b)  property in the care, custody or conlrol of the insured,;

other than propeny damage o a residence or a private garage by a prlvale passenger “aulo” covered
by this coverage.

(3)  "Bodily injury” to:

{a)  An employee of the insured arising out of and in the course of ermployment by the insured; or

Page 1 of 4
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{b)  The spouse, child, parenl, brother or sister of that employee as a consequence of (a) above.
This exclusion applies:

{a) Whether the insured may be liable as an employer or in any other capacily; and
{b) To any obligation o share damages with or repay someone else who must pay damages
because of the injury.

This exclusion does noi apply to:

{a) Liability assumed by the insured under an “insured contract”.

{b) “Bodily Injury” to any employee. of the insured arising oul of and In the course of his domeshc
employment by the insured unless benefits for such injury are in whole or in parl either payable
or required to be provided under any workers compensation law.

Who Is An Insured

it Is- agreed wih respect to this coverage, the section WHO IS AN INSURED is deleied and replaced by the
following: ,

WHO 1S AN INSURED

Each of the following is an insured with respect 1o this coverage:

1. You. : .
2. Any partner or executive officer of yours. _
3.  Any person using the “auto” and any person or organizalion legally responsible for the use of an "auto®

not owned by such person or organli_alion. provided the aclual use is with your permission.

None of the following is an insured:

1. Any person engaged in the business of his or her employer with respect to "bodlly injury” to any co-
employee of such person injured in the course of employment.

2. Any person dsing the “auto” and any person other than you, legally responsible for its use with respect to
an "auto” owned or registered in the name of:

a.‘ such person, or
b. any pariner or execulive officer of yours or a member of his or her household; or -
c. any employee or agent of yours who is granted an operating allowance of any sor! for the use of

such "auto”.

3. Any persdn while employed in or otherwise engaged in duties in connection with an ~auto business”,
_other than an "auto business” you operate.

4. The owner or lessee (of whom you are a subleassee) of a hired “auto” or the owner of an “aulo” you dao
not own or which Is not registered in your name which'is used in your business or any agent or employee

- of any such owner or lessee.

5. Any person or organization with resped to the conduct of any current or past partnership or joint vemure
_that is not shown as a Named insured in the Declarations.

Page 2 o 4
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. y : :
Additional Definitions
The following__deﬁnilion applies 1o this cbverage:
“Auto business” means the business or accupation of selling, repairing, sérvicing, sloring or parking "aulos”.
Limits of Insurance.

Il is agreed with respecl lo this coverage only, the section LIMITS OF INSURANCE is deleled and replaced by the
following:

LIMITS OF INSURANCE

1. The Limlts of Insuranice shown In the Declarations and the rules below fix the mast we will pay regardless
of the number of:

a. insureds;
b. clalms made or “suits” brought; or
‘c. persons or organizations making claims or bringing "suits”,
2. If the Limits of Insurance shown in the Declarations:
a. are shown only as an Each Occurrence Limit, the Each Occurrence Limit:

{1) Is the most we will pay lor and
{2) - applies to;

the sum of damagés under Coverage A for “bodily injury” and "properly damage” arising out of
any one “occurrence”; or

b. are shown in the Declarations as an Each Person Limit and an Each Occurrence Limit:

(1) the Each Person Limit Is the most we will pay under Coverage A for "bodily injury” sustained
by any one person; and

{2)  the Each Qccurrence Limit: '

{a) is the most we wlll pay for, and

- (b)- applies separately to: )
1) damages covered under Coverage A for “bodily nmury and
2) damages covered under Coverage A for propeny damage”;
arising oul of any one "cccurrence”.

The limits which apply to this Coverage apply separaiely to each conseculive annual period and to any remaining
period of less than 12 months, starting with the beginning of the policy period shown In the Declarations, unless the

policy period is exlended after issuance for an additionai period of less than 12 months. In that case, the additional
period will be deemed part of the last preceding period for purposes ol determining the Limits of Insurance.

Page 3 of 4
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KR BROADENED SUPPLEMENTARY PAYMENTS COVERAGE

Under SUPPLEMENTARY PAYMENTS - COVERAGES A. and B.:

a. item 2., the amount we will pay for the cost of ball bonds is increased from $250 to $500.
b. item 4., the amount we will pay the actual loss of eamnings is increased from $100 per day lo 3150 per
day.

4. PRODUCTS-COMPLETED OPERATIONS AGGREGATE RElNSTATEMENT
The following is added 1o the section LIMITS OF INSURANCE:

If the Products-Completed Operations Aggregate limil Is exhausted. as a result of losses occurnng during the
policy period because of payment of judgments or settlements. we will reinstate that apgrepate limlt for
losses octurring during the same policy period. We will reinstate such limit only once lor each policy period.
Further, our liabllity:

a. with respect to any one occurrence, shall never exceed the aggregate limit; or
b. with respect o all occurrences during the policy period, shall never exceed two limes the aggregate
limit.

5. PERSONAL INJURY EXTENSION COVERAGE
a. Under the section DEFINITIONS, the following is addéd 1o the definition for “Personal injury”:
f. discrimination and humiliation. .
b.  Under COVERAGE B - 2. Exclusions, the following exclusion is added:

.C. Any alleged or actual “personal injury” If directly or indirectly related to the past, pfesenl or
-prospective employment of any person or persons by an insured.

All ather terms and conditions of the policy apply.

Page 4 of 4
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THIS ENDORSEMENT GHANGES THE POLICY. PLEASE__'R'_EAD I'T CAREFULLY.

L0021 11 85

NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT

* (Broad Form)

ot

This endorsement modifies insurance provided under the following:

1.

BUSINESSOWNERS POLICY
COMMERCIAL AUTO COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART -

FARM COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

LIQUOR LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART

RAILROAD PROTECTIVE LIABILITY COVERAGE PART

SPECIAL PROTECTIVE AND HIGHWAY LIABILITY POLICY NEW YORK DEPARTMENT OF TRANSPORTATION

The insurance does not apply:

A. Under any Liabilily Coverage, to “bodlly
injury” or “property damage:”

(1) With réspect to which an "insured” under
’ the policy is also an insured under a
nuclear energy liability policy issued by
Nuclear Energy Lisblity Insurance
. Association, Mutual  Atomic  Energy
Liability Underwriters, Nuclear Insurance
Association of Canada or any aof their

successors, or would be an insured under .

any such policy but for its termination
upon exhaustion of its limh of liability; or

(2) Resulling from the ~hazardous properties”
of “nuclear material” and with respect to
which (3) any person or organization is
required 1o maintain financial protection
pursuant to the Atomic Energy Act of 1954,
or any law amendatory thered!, or (b) the
"insured” is, or had this policy not been
issued would be, entilled to indemnity
from the United States of America, or any
agency thereof, under any agreement
enfered into by the United State of

America, or any agency thereol, with any

person or organization.

IL 00 2111 B85

Copyright, Insurance Services Office, Inc., 1983, 1984

B. Under any Medical Paymenis coverage, 1o

expenses incurred with respecl to  “bodily
injury” resulling from the “hazardous
properies” of “nuclear material” and arising
oul of the operatfon of a “nuclear facility” by
any person or organization.

Under any Liability Coverage. 1o  “bodlly
injury” or “properly damage” resulting from
the *hazardous properties” of “nuclear
material,” if:

{1} The “nuciear material” (a) is al any
"nuclear facllity” owned by, or operated by
or on behalf of, an "insured” or {b) has
been discharged or dispersed therefrom;

(2) The ‘“nuclear material” is contained in
"spent fuel” or “waste” at any time
possessed, handled, used, processed,
stored, transporied or disposed of by or
on behalf of an “insured”; or

(3) The ~bodily injury” or “properly damage”
arises oul of the Jurnishing by an
"insured” of services, materials, parts or
equipment in  connection with the
planning, construction, maintenance,
operatlion or use of any " nuclear facility,”
but if such facility is located within the
United States of America, its territories or

Page 1 of 2
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possessions or Canada, this exclusion (3)
applies only to ‘property damage” io
such ‘“nuclear facility" and any properly
thereal.

As used in this endorsement:

' {
*Hazardous properties” include radioaclive, toxic
or explosive properties;

"Nuclear . material® . means “source materlal,”
“Special nuclear material® or “by-product
material;”

"Source material,” “special nuclear material,”
and "by-product material” have the meanings
given them in the Atomic Energy Act of 1954 or in
any law amendatory thereof:

“Spent fuel” means any fuel elemen! or fuel
componhent, solid or liquid, which has been used
or exposed o radiation in &8 °nuclear reactor;”

"Waste” means any waste material (3) containing
“by-product material” other than the tailings ar
wastes ~ produced by the extraction or
concentration of uranium or thorium from any ore
processed primarily for s “source material®
content, and (b) resulting from the operation by
any person or organization of any “nuclear
facliity” included under the first two paragraphs of
the definltion of “nuclear facility.”
i

“Nuclear lacility” means:

- i licy Number -986616-36064616
{a) Any . “nuciear reéctor;"

{b) Any equipment or device designed.or used for
{1) séparaling the isotlopes of .uranium or
plutonium, (2} processing or ufilizing “spent
fuel,” or (3) handling, processing or packaging
“wasle;” )

(c} Any equipment or device used for the
processing, fabricating or alloying of “special

nuclear material® i at any time the total

amount of such malerial in the custody of the
“insured” at the premises where such
equipmenl or device is localed consists of or
conlains more than 25 grams of plutonium or
uranium 233 or any combinalion thereol, or
mare than 250 grams of uranium 235;

(d)- Any struclure, basin, excavation, premises or
place prepared or used for the slorage or
disposal of "waste;”

and includes the site on which any of the
foregoing is located, all operations conducted on
such site and ail premises used for such
operations. ' '

"Nuctear reactor” means any apparatus desighed

‘or used 1o sustaln nuclear fisslon In a self-
. supporting chain reaction or to confain a critical
mass of fissionable -material; .

*Properly damage” includes all forms of
radioactive contarmination of property.

IL0D.21 11 8BS . . Copyright, Insurance Services Office, Inc., 1983, 1984 ~ Page20l2
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COMMON POLICY CONDITIONS L0017 11 85

" A. CANCELLATION

1. The first Named insured shown in ‘the
Declarations may cancei this policy by mailing
or delivering 1o us advance written’ nolice of
cancellation. ' '

"2. We may cancel this policy by mailing or

delivering o the first Named insured writlen
notice of cancellalion at least:

“a. 10 days belore the efleclive date of
cancellation if we cancel for nonpayment
of premium; or .

b. 30 days before the efleclive date of
cancellation if we cancel for any other
reason.

3. We wiil mail or deliver our nolice to the first
Named Insured’s last maliing address known
1o us. : :

4. Nolice of cancellation wliil state the gﬁective
date of cancellation. The policy period will
end on that date.  ~ '

5. I this policy is cancelied, we will send the first
Named Insured any premium refund due. If
we cancel, the refund will be pro rata. If the
first Named Insured cancels, the refund may
be less than pro rata. The cancellation will be
effective even If we have not made or offered
a refund. N

- 6. I notice is mailed, proof of mailing will be

sufficient proof of notice. '

. CHANGES

This policy contains all the agreements between

you and us conceming the insurance afiorded.
The first Named Insured shown in the
Declarations Is authorized to make changes in the
terms of this policy with our consent. This

policy’s terms can be amended or waived only by

All Coverage Paris included in this policy are subject lo the following conditions.

endorsemen! issued by us and made B part of this
policy.

. EXAMINATIONS OF VYDUR BODOKS AND

RECORDS

We may examine and audlt your books and
records as they rejale to this policy at any time
during the policy period and up to three years
afterward.

. INSPECTIONS AND SURVEYS -

We have the right but are not obligated to:
1. Make inspections and surveys at any time;

2. Give you reporis on the conditions we find;
snd

3. Recommend changes.

Any inspections, surveys, reporis or
recommendations relale only 1o insurability and
the premiumé to be charged. We do not make
salely inspections. We do not undertake lo
perform the duty of any person or orpanization 1o
provide for-the health or safety of workers or the
public. And we do not warrant that conditions:

1. Are safe or healthful; or

2. Comply with laws, regulations, codes . or
standards.

This condition. applies not only to us, but also to
any rating, advisory, rale service or similar
organization which makes insurance inspections,
surveys, reporis or recommendations.

. PREMIUMS

The first Named. Insured shown in the
Declarations:

Copyright, Insurance Services Office, 1982, 1983
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1. Is responsible for the payment of all in the cése ol death of an individual named
premiums; and - - insured.
. : . 14
2. Will be the payee for any return premiums we I you die, your rights and .duties will be

transferred 1o your legal representative but. only
_ ' - while acling within the scope of dulies as your
F. TRANSFER OF YOUR RIGHTS AND DUTIES legal representative. Until your legal represen-
UNDER THIS POLICY : tative is appointed, anyone having proper tempor-
: ary custody of your properly will have your righis
Your rights and duties under this pollcy may not _ -and dulies bul only with respect lo thal properly.
be transferred without our wrilten consent except ’

pay.

Copyright, Insurance Services Oftice, 1982, 1983
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

 SOUTH CAROLINA CHANGES -
' CANCELLATION AND NONRENEWAL

This endorsement madifies insurance provided under the following:

BOILER AND MACHINERY COVERAGE PART
‘COMMERCIAL CRIME COVERAGE PART

COMMERCIAL GENERAL LIABILITY COVERAGE PART

COMMERCIAL INLAND MARINE COVERAGE PART
COMMERCIAL PROPERTY COVERAGE PART .
FARM COVERAGE PART

LIQUOR LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETE OPERATIONS UABILITY COVERAGE PART

Paragraphs 2. and 3. of CANCELLATION Common
Policy Condition are replaced by the following:

2. We may cancel this policy by mailing or deliv-

ering to the first Named Insured and the ageni,
- i any, writlen nolice of cancellation at least:

.a. 10 days before the effective date of cancel-'
lation if we cancel for nonpayment of pre-

mium; or

b. 30 days before the eflective date of cancel-

1ation If we cancel for any other reason.

3. We will mall or deliver our notice to the first

Named Insured’s and agent's {ast known ad- -

dresses.

'B. The following is added to the CANCELLATION Com-

mon Policy Condition:

7. CANCELLATION OF POL!C'ES IN EFFECT FOR-

90 DAYS OR MORE

I this policy has been in effect for 90 days or
more, or is a.renewal or continuation of a policy
we issued, we may cancel this policy only for
one or more of the following reasons:

“a.  Nonpayment of premium;

b. Material misrepresentation ol lact which, If
known to us, would have caused us not to
issue the policy;

c. Substantial change in the risk assumed,
except 10 the extent that we should rea-
sonably have foreseen the change or con-
templated the risk in writing-the policy;

d. Substantial breaches of contractual duties,
conditions or warranties; or

e. Loss of our reinsurance covering all or a

significant porion of the -particular policy

* insured, or where continuation of the policy

would imperil our solvency or place us in

violation of the Insurance laws of South
Carolina.

Prior to cancelliation for reasons permitted in
this item e., we will notify the Commissioner, in
writing, al least sixty days prior to such cancel-
lation and the Commissioner wiil, within thirty
days of such notification, approve or disapprove
such action.

Any nolice of cancellation will state the precise
reason f{or cancellation.

.- The Pollowing is added and Supersedes any pro-
. visions to the contrary.

'NONRENEWAL

" 1. Il we decide not to renew this policy, we wiil

mail or deliver writien notice of nonrenewal to
the' first Named insured and agent, If any, at
leasl 30 days before:

< a’ The expiration date of this pohcy, il the
policy is written for a lerm of one year or .
less; or

b. An anniversary date of this policy, il the
policy is written for a term of more than one
year or for an ingefinite 1erm.

Copyright, Insurance Services Office, inc., 1386, 1989 Page 1 of 2
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However, we will not refuse to renew. a
policy Issued for a term of more than one
year, until expiration of its full {erm, If an-
niversary renewal has been guaranieed by
additional premium consideration.

+
+

- ¢ Micy Number 9B4616-36064416"

Any nolice of nonrenewal will be mailed or de-
livered tothe first Named Insured’s and ageni’s
last known addresses. li notice is mailed, proof
of malling will be sufficient proof of notice.

Any nolice of nonrenewal will state the precise
reason for nonre newal.

Copyright, Insurance Services Office, Inc.. 1986, 1989 Page 1 of 2
Copyright, 1ISO Commercial Risk Services, Inc., 1986, 1989
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CALCULATION OF PREMIUM

This endorsement modifies insurance provided under the following:

BOILER AND MACHINERY COVERAGE PART

BUSINESS AUTO COVERAGE PART

COMMERCIAL CRIME COVERAGE PART .

COMMERCIAL GENERAL LIABILITY COVERAGE PART
COMMERCIAL INLAND MARINE COVERAGE PART

COMMERCIAL PROPERTY COVERAGE PART

FARM COVERAGE PART

LIQUOR LIABILITY COVERAGE PART

OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART

PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART

SPECIAL PROTECTIVE AND HIGHWAY LIABILITY POLICY - NEW YORK

The following is added:

The premium shown In the Declaralions was compuied based on rates in effect at the time the policy was issued.
On each renewal, continuation, or anniversary of the eflective date of this policy, we will compute the premium
in accordance with our rates and rules then in eflect. :

Copyright, insurance Services Office, Inc., 1983
Copyright, ISO Commercial Risk Services. Inc., 1983
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

COMMERCIAL PROPERTY CONDITIONS

This Coverage Pari is suhiecl 1o the Tollowing conditions. the Common Policy Conditions and applicable Lass Condi-
tions and Additional Conditions in Commercial Properly Coverage Forms.

A.

CONCEALMENT, MISREPRESENTATION OR FRAUD

This Coverage Par is void in any case of fraud by
you as il relates to this Coverage Parl at any lime.
It is also void If you or any other insured, at any
time, intentionally conceal or misrepresent a mate-
rial fact concerning:

4. This Coverage Part;

2. The Covered Properly;

3. Your interest In the Covered Propenrty; or
4. Aclaim under this Coverage Par.

CONTROL OF PROPERTY

Any act or neglect of any person other than you be-
yond your direclion or conlrol will not affecl this in-
surance. » :

The breach of any condition of this Coverage Part
at any one or more locations will not affect coverage
at any location where, at the lime of loss or damage,
the breach of condition does nol exist.

INSURANCE UNDER TWO OR MORE COVERAGES

I two or more of this policy’s coverages apply to the
same Inss or damage, we will not pay more than the
actuat amount of the loss or damage.

LEGAL ACTION AGAINST US

No ane may bring a legal action agains! us under
this Coverage Pari unless:

1. There has been full compliance with all of the
lerms of this Coverage Part; and :

2. The action is broughl within 2 years after the

dale on which the direc! physical loss or dam-
age occuyrred.

LIBERALIZATION

If we adopt any revision thél would broaden the
coverage under this Coverage Part withoul addi-
tional premium within 45 days prior ta or during the

Copyright, Insurance Services Office, inc’, 1983, 1987

F.

pplicy period, the broadened coverage will imme-
diately apply to this Coverage Pari.

NO BENEFIT TO BAILEE

No person or organization, other than you, having
custody of Covered Properly will benefit from this
insurance.

OTHER INSURANCE

1. You may have other Insurance subject to the
same plan, terms, conditions and pravisions as
the insurance under this Coverage Part. If you
do, we will pay our share of the covered loss
or damage. Our share is the proportion that the
applicable Limit of Insurance under this. Cover-
age Part bears 10 the Limits of Insurance of all
insurance covering on the same basis,

-2, U there is other insurance ctovering lhe same

loss or damage, other than that described in 1.
above, we will pay only for the amount of cov-
ered loss or darmage in excess of the amount
due from that other insurance, whether you can
collect on it or not. But we will not pay more
than the epplicable Limit of Insurance.

POLICY PERIOD, COVERAGE TERRITORY

Under this Coverage Parl:
1. We cover loss or damage commencing:

a. During the policy period shown in the Dec-
larations; and. =

b, Within he coverage lerritory.
2. The coverage territory is:

a. The United States of America (including its
territories and possessions);

b. Puerio Rico; and
c. Canada.

TRANSFER OF RIGHTS OF RECOVERY AGAINSY
OTHERS YO US

'ROA-Page 0681

Page 't of 2

~



-Agency Code 16-nu7o~nb§“; poucy Nomber'-96451"6—360’6‘441’{» ’

HE

Il any person or organization to or for whom we 2. After a loss to your covered Property or Cov-
. make payment under this Coverage Parl has rights ered Income only il, at time of loss, thal party
. is one of the loHowing:
to recover damages from another, those righis are
transferred 1o us lo the exlent of our payment. Thal " a. Someone insured by this insurance;
person or organizalion must do everylhing neces- b, A business firm:

sary to secure our rights and must do nothing after
loss o impair them., But you may waive your rights

) (1) Owned or controlled by you; or
against anolher. panty in wriling: : (2) That owns or controls you; or

1. Prior to a loss to your Covered Properly or c. Your tenant.

Covered Income. This will not restrict your insurance.

Copyright, Insurance Services Olfice. Inc., 1983, 1987 Pagc 2 of 2
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COMMERCIAL PROPERTY

BUILDING AND PERSONAL PROPERTY COVERAGE FORM

Various provisions in this policy restricl coverage. Read ihe entire policy carelully lo delermine rights, duties and
what is and is not covered. i .

Throughout this policy the words “you™ and “your® refer 1o the Named Insured-shown in the Declarations. The words

*we"”, "us” and "our” refer 1o the Company providing this insurance. .

’

Other words and phrases that appear in quotation marks have speciai meaning. Refer to SECTION H - DEFINITIONS.

A. COVERAGE

We will- pay for direct physical loss of or damage to
Covered Property at the premises described in the
Declarations caused by or resulting from any Cov-
ered Cause ol Loss.

1.

Covered Properly

Covered Property, as used in this Coverage
Part, means the following types of propeny for
which 8 Limit of Insurance is shown in the Dec-
larations:”

Building, meaning the building or structure

1)
{2)

(3)
{4)

described in the Declarations, including:

Completed addilions;
Permanently installed:
(a) Fixtures;

(b) Machinery; and
{¢) Equipment;
Outdoor lxtures:

Personal property owned by you that
is used 10 maintain or service' the
building or structure or its premises,
including: )

(a). Fire extinguishing eguipment;
{b) Ou\door lurniture, '
(¢} Floor coveriﬁgs; and

(d) Appliances used for relfrigerating,
venlilating, cooking, dishwashing
or laundering;

it not covered by other insurance:

Copyright, 1ISO Commercial Risk Services, inc., 1983, 19490

(a) Addilions under conslruction, al-
ter atlons and repairs lo the build-
ing or structure; '

(b) Materials, equipment, supplies
and temporary structures, on oy
within 100 feet of ihe described
premises, used for making addi-
tions, allerations or repairs to the
building or structure.

Your Business Personal Property located in
or on the building described in the Decla-
rations or in open {(or in a vehicie) within
100 feet of the described premises, con-
sisting of the following uniess otherwise
specified in the Declarations or on the Your
Business Personal Properly - Separation
of Coverage form:

"
{2)
3
(4)

5

{6)

Furniture and fixtures;
Machinery and equipment;
*Stock ™

All other personal property owned by
you and used in your business;

Labor, materials or services furnished
or arranged by you on personal prop-
erty. of others;

Your use interest as tenant in im-
provements and bellterments.  Im-
provements and betterments are
fixtures, allerations, installalions or

" additions:

{a) Made a part of the building or
struclure you occupy bul do nol.
own: and

. {b) You acquired or made at your ex-

pense but cannotl legally remove;

Page 10l 8
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(7) Leased p'els)onal properly for which
you have a contractual responslbility
lo insure, unless otherwise provided
for under Personal Property of Others.

Personal Property of Others lhat is:

(1) in your care, cuslody or control: and

(2} Located in or on the bunldmg described.

in the Declarations or in the open {or
in a vehicle) within 100 feel of the de-
scribed premises.

However, pur paymem for loss of or dam-

age 10 personal property-of others will only .

be for the account of the owner of 1he pro-
perty. '

2. Property Not Covered -

Covered Property does not include:

Page 2 of 8

Accounts, biils, currency, deeds, food
stamps or other evidences of debt, money,
noles or securities. Loftery tickets held for
sale are not securlties;

Animals, unless .owned by others and
boarded by you, or If owned by you, only
as "stock” while inside of the buildings;

Automobiles held for sale;

Bridges, roadways, walks, patics or other

paved surfaces;

)

- Contraband, or properly in the course ohl-

legal transpontation or trade;

The cost of excavalions, grading, backfilling
or filling;

Foundations of buildings, structures, ma-

chinery or boilers if their loundations are
below:;

(1) The lowest basement floor: or

. (2) The surface of the ground, il there is

no basement;

Land {including land on whif:h the property
is located), water, growing crops or lawns;

Personal praperty while airborne or water-
borne, .

- Pilings, piers, wharves or docks:

Property that is covered under another
coverage form ol this or any other policy in
which it is more specifically described ex-
cepl lor the excess of the amount duve

. {whether you can collect on it or not} from

that other insurance;

Retaining walls that are not pan of the
building described in the Declarations;

Lic s

ohcy Number 984616 360644)6

m. Underground pipes, flues or drains;

n. Th_e' cost lo research, replace or resiore Ihe
information on valuable papers and re-
cords, including those which-exist on elec-
tronic or magnelic media, excep! as
provided in the Coverage Extensions;

0. Vehicles or sell-propelled machines (in-
cluding aircraht or watercralt) that:

(1) Are licensed for use on public roads:
or

{2) Are operated principally away from the
described premises.

This paragraph does not apply to:

{a) Vehicles or sell-propelled machines or
aulos you manufaclure, process or
warehouse;

(b) Vehicles or sell-propelled machines,
other than aulos, you hold for sale; or

{c) Rowboalts or canoes out of water al the
described premises;

p. The following propeny whlle outside of
bulldings:

{1) Grain, hay, straw or other crops;

{2) Fences, radio or television anlennas,
including their lead-in wiring, masts or
fowers, signs (other than signs al-
tached 1o buildings). trees, shrubs or
plants (other than “stock” of trees,
shrubs or plants), all except as pro-
vided in the Coverage Extensions.

Covered Causes Of L'oss;

See applicable Causes of Loss Form as shown
in the Declarations.

Additional Coverages
a.. Debris Removal

(1) -We will pay your expense {0 remove
debris of Covered Property caused by
or resulting from a Covered Cause of
Loss that occurs during the policy pe-
riod. The expenses will be paid .only
il they are reported to us in writing
within 180 days of the date of d»rect

" physical loss or damage.

(2) The most we wil pay under this Addi-
- tional Coverage is 25% of:

{a) The amount we pay lor the direcl
physical loss of or damage to
Covered Propery: plus

Copyright, ISC Commercial Risk Services, inc., 1983, 1990
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(b) The deduchble in this policy ap- !
pllcable lo that loss or damage. ’ The most we will pay under this Addilional

Coverage for each described premises is
But this limitation does not apply $10,000 for the sum of all covered expenses
to any additional debris removal “arising out of Covered Causes of Loss oc-
fimii provided .in the Limits of In- ) curring during each separale 12 month pe-
surance section. ) riod of this policy.
(3) This Additional Coverage does not ap- 5. Coverage Extensions

ply 1o costs to:

Except és olherwise provided, the following Ex-

- (a) Extract “poliutants” Irom land or tensions apply 10 property located in or on the

water; or bullding described in the Declarations or in the
{b) Remove, restore or replace pol- open (or in a vehicle) within 100 feet of the de-
luted Iand or water. scribed premises.
b. Preservation of Property ‘ it a Coinsurance percentage of 80% or more or,
_ : 3 Value Reporting period symbol, is shown in
If it is necessary to move Covered Property the Declarations, you may extend the insurance
.. from the described premises to preserve it - provided by this Coverage Par as follows:
. from loss or damage by a Covered Cause . :
of Loss, we will pay for any direct physical a. Newly Acquired or Conslructed Property

loss or damage to thal propen! : .
9 property: (1) You may extend the insurance that

(1) Whlle it is being moved or while tem- : applies 1o Building to apply lo: ~

porarily stored at another iocation; and. ) )
{a) Your new buildings while being

(2) Only if the loss or damage occurs : built on the described premises;
within 10 days afler the property is first, and .
‘moved,

. . . ' . (b} Buildings you acquire at locations,
‘e, Fire Department Service Charge ’ other than the described prem-

} ) ises, intended for:
When the fire department s called to save :

or protect Covered Property from a Cov- : (i} Similar use as the building
ered Cause of Loss, we will pay ug 1o - described in the Declarations;
£1.000 for your liabillty for fire department . or :

service charges:

(i} Use as a warehouse.
(1) Assumed by contract or agreement

prior to loss; or v . : The most we will pay for loss or dam-
’ age under this Extension is 25% ol the
Limit.of insurance for Building shown
in the Declarations, but not more than

{2) Required by local ordinance.

No Deductible applles to this Additional

Coverage. v $250,000 at each building.
d." Poliutant Clean Up and Removal A (2) You may extend the insurance thal
. applies o Your Business ‘Personal
We will pay your expense 1o exiract "pol- Property 1o apply to thal propeny al
lutants” from land or water at the described i any location you acquire other than at
premises il the discharge, dispersal, seep- fairs or exhibitions.
age, migration, release or escape of the ' o :

*pollutants” is caused by or results froma The most we will pay for loss or dam-
Covered Cause of Loss that occurs during age under this Extension is 10% ol the
the policy period. The expenses will be Limit of Insurance for Your Business
paid only il they are reporied o us in wril- Persanal Property shown in the Decla-
ing within: 180 days aof the dale on which the rations, but nol more than $100,000 at
Covered Cause of Loss occurs. ' each building.

This Additional Coverage does not apply to (3) Insurance under -this Extension for
costs 10 tesl for, monitor or assess the ex- each newly acquired or construcied
istence, concenlration or eflects of “pollu- property will end when any ol the fol-
tants”. Butl we will pay lor testing which is lowing first occurs:
performed in the course ol extracting the
“pollutants™ from the land or water. (a) This policy expires.

Copyright, 15O Commercial Risk Servites, Inc., 1983, 1890 Page 3 ol 9
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(2)

B T

{b}
or begin Lo construct the property;
or’

You report values lo us.

{c)

We will charge you additional premium
for values reported lrom the date con-
slruclion begins or you acquire the
properly. ’

Personal Effects and Property of Others

You may exiend the insurance thal applies
to Your Business Personal Property to ap-

ply to:

(1) Personal efiecls owned by you, your
officers, your pariners or your employ-
ees. This extension does nol apply 1o
loss or damage by thelft.

Personal property of others in your
- care, custody or contro}.

(2)

The most we will pay for loss or damage
under this Extension is $2,500 at each de-
scribed premises. Our payment for loss of
or damage to personal proeprly of others
will only be for the account of the owner of
the property.

Valuable Papers and Records - Cost of Re-
search :

You may extend the insurance that applies

to Your Business Personal Propery to ap- -

ply to your costs-to research, replace or
restore the information on lost or damaged
valuable papers -and records, including
those which exist on electronic or magnetic
media, for which duplicates do not exist,
The most we will pay under this Extension
is $1,000 at each described premises.

Properly Ofi-Premises

You may exlend the insurance pravided by

this Coverage Form to apply to your Cov-
ered Properly, other than “stock®, that is
tempararily at a location you.do not own,
lease or operale. - This Exiension does not

apply lo Covered Prapenty:

(1) in or on avehicle:

In the care, custody or control or your
salespersons; or. :

(3)

The most we will pay for loss or damage
under this Extension is $5,000

Al any fair or exhibition.

Outdoor Property

30 d: . . expire afier you acquire

B,

}=r Policy NUmber 984616-360666416
You }may exiend the insurance provided by
this Coverage Form 1o -apply to-your out-
door fences, radio and television anlennas,
signs (other than signs altached to build-
ings), trees, shrubs and plants {other than
“stock” of trees, shrubs or plants}), includ-
ing debris removal expense, caused by or
resulling from any ol the following cause .
of loss if they are Covered Causes of Loss:

_(1) Fire:

(2) Lightning; .

{3) Explosion;

(4) Riot or Civil Commotion: or
{5) Aircraf.

The most we will pay for loss or damage
under this Extension is $1,000, but not more
than $250 for any one tree, shrub or plant.

' Each of these Exclusions.is additional insur-
ance. The Additional Condition, Coinsurance,
does not apply to these Exclusions.

EXCLUSIONS

See applicable Causes of.Loss Form as shown in
the Declarations.

LIMITS OF INSURANCE

The most we will pay lor loss or damage in any one
occurrence Is the applicable Limit of insurance
shown in the Declarations.

The most we will pay for loss or damage 1o outdoor
signs atlached 1o buildings is $1,000 per sign in any

. one occurrence,

The limits applicable to the Coverage Extensions
and the Fire Department Service Charge and Pollu-
tant Clean Up and Removal Additional Coverages
are in addition to the Limits of insurange.

Payments under the following Additional Coverages
will nol increase the applicable Limit of Insurance:

1. Preservalion of Property; or
2, Debris Removal; but if:

a:. The sum of direct physica! loss or damage
and debris removal expense exceeds the
Limit of Insurance; or -

b.. The debris removal expense exceeds the
"~ amount payable under 25% limitation in
the Debris Removal Additional Coverage;

we will pay up to an additional $5,000 for each
location in any one occurrence under the Debris
Removal Additional Coverage.

. D. DEDUCTIBLE
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We will not pay for loss or damage in any one oc-
currence until the amounl of loss or damage ex-
ceeds the Deduclible shown in the Deélaralions.
We wilt then pay the amounl of loss or damage in
excess of the Deductible, up to the applicable Limit

‘of insurance, alter any deduclion required by the

Coinsurance condition or the Agreed Value Oplional
Coverage.

LOSS CONDITIONS

The following conditions apply in addition to the
Common Policy Condilions and the Commercial
Property Conditions.

1,

Abandonment

There can be no abandonment of any properly
1o us. :

Appraisal

Ifwe and you disagree on the value of the pro-
pety or lthe amount of loss, either may make
written demand lor an appraisal of the loss. In
this event, each parly will select a compelent
and impartial appraiser. The two appraisers
wilt select an umpire. ‘If they cannot agree, ei-
ther may request that selection be made by a
judge of a courl having jurisdiction. The ap-
praisers will state separately the value of the
properly and amount of loss. If they fait 1o
agree, they will submit their differences 1o the
umpire. A decision agreed to by any iwo will
be binding. Each party will:

a. Pay its chosen appraiser: and

b. Bear the other expenses of the appraisal
and umpire equally.

. Wthere is an appraisal, we will still retain our

right to deny the claim. -
Duties In The Event Of Loss Or Damage .

3. You mus! see that the following are done
in the event of logs or damage {o Covered
" -Propeny:

(1) Notify the police if a law may have
been broken. ’

{2) Give us prompt notice. of the loss or
damage. include a descriplion of the
propenrty involved.

(3) As soon as possible, give us a de-
scriplion of how, when and where the
loss or damage occurred.

(4) Take all reasonable steps to protecl
the Covered Property from lunher
damage by a Covered Cause of Loss.
W feasible, set the damaged property

aside and in the best posslble order for )

Copyrighl, 1ISO Commercial Risk Services, Inc., 1083, 1990
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zxamination. Also keep a record of

- your expenses for emergency and
lemporary repairs, for consideration in
.the setllement of the claim. This will
hot increase the Limit of Insurance.

{5) At our request, give us complete in-
- venlories of the damaged and undam-
aged properly. Include gquantilies,
cosls, values and amounl of loss
claimed. ’ '

(6) As often as may be reasonably re-
quired, permit us 1o inspect.the prop-
erny proving the loss or damage and
examine your books and records.

Also permit us 1o take samples of
damaged and undamaged propery lor
inspection, testing and analysis, and
permit us to make copies from your
books and records.

(7) Send us a signed, sworn proof of loss
containing the information we request
lo investigate the claim. You mus! do
this within B0 days after our request.
We will supply you with the necessary
forms.

{8) Cooperate with us in the investigation
or settiement of the claim.

We may examine any insured under oath,

_while not in the presence of any other in-

sured and at such times as may be rea-
sonably required, aboul any matter reiating
to this insurance or the claim, including an
insured's books and records. In the event
ol an examination, an insured’'s answers
must be signed. -

4. Loss-Payment

a.

In the event of loss or damage covered by
this Coverape Form, al our oplion, we wili
either:

(1) Pay the value of loss or damaged pro-
perty;
(2) Pay the cost of repairing or replacing
. the lost or damaged property;

(3) Take all or any part of the property at
an agreed or appraised- value; or

{4) Répair, rebuild or réplace the property
* with other property of like kind and
quality. _ )
We will give notice of our intentions within
30’ﬁays after we receive the sworn proof
of toss.

We will not pay you more than your finan-
cial interest in the quered Propeny.

Page 5 of 9
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5.
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d. We may adjus! losses with the owners of

lost or damaged property if other than you.

If we pay the owners, such payments will
salisfy your claims agains! us for the own-
ers’ property. We wilt not pay the owners
more than their financial interest in lhe
Covered Property.

e.  We may elec! to defend you against suils
arising from claims of owners of property.
We will do this at our expense.

1. We will pay for covered loss or damage
within 30 days alter we receive the sworn
proaf of loss, If:

(1) You have compiied with ail of the
ferms of this Coverage Part; and

{2) (a) We have reached agreement with
you on the amount of loss; or

(b) An appraisal award has- been
made.

Recovered Property

If either you or we recover any properly after
loss selllement, that party must give the other
prompt notice. At your option. the property will
be returned to you. You must then return 1o us
the amount we paid to you for the property.-
We will pay recovery expenses and the ex--
penses to repair the recovered properly, sub-
ject to the Limit of Insurance.

Vacancy

if the building where loss or damége occurs has
been vacant for more than 60 consecutive days
before that loss or damage, we will: -

a. Nol pay for any loss or damage caused by
any of the following even If they are Cov-
ered Causes of Loss:

(i) Vandalism;

(2) .Sprinkler leakage, unless you have
protected the system against freezing;

(3) Building glass breakage;
(4) Wale.l damage;
(5) Thelt; or

{6) Attempted thefi.

b. Reduce the amount we would othen’rvisel

pay for the loss or damage by 15%.

A building is vacant when it does not contain
enough business personal property to conducl
customary operations.

"Policy Number 9B4616-36064416

Buildings under conslruchon are not consid-
ered vacanl

Valuation

We will delermine the value of Covered Prop-
erly in the event of loss or damage as loilows:

a. At actual cash value as of the time of I‘oss
or damage, excepl as provided in b., c.. d.,
e. and |. below.

b. Il the Limit of Insurance for Building salis-
hies the Additional Condition, Coinsurance,
and the cosl lo repair or replace the dam-
aged building property is 32,500 or less, we
will pay the cost of building repairs or re-
placement.

This provision does not apply 1o the follow-
ing even when attached to the building:

(1) Awnings or floor coverings;

(2) Appliances for relrigeraling, ventilat-
mg, cooking, dlshwasmng or launder-
ing; or

{3) Ouldoor equipment or fufhiture.

c. "Stock” you have sold but not delivered at
the selling price less discounts and -ex-
penses you otherwise would have hag.

‘d. " Glass atthe cost of replacement with safety

glazing material if required by law,

e. Tenant's lrnprovemems and Betterments

at:

(1 Actual cash value of the lost or dam-
aged properly if you make repairs
promplly.

{2) A proportion of your original cost if you
do not make repairs promptly. We will
determine the proporiionate value as
follows:

{a) Multiply the original cost by the
number of days from the loss or
damage’ to the exptrahon of the
lease; and

{b) Divide the amount determined in
{a) above by the number of days
from the installation of improve-
menis 1o the ‘expiration of the

" lease.

M your lease contains a renewal op-
tion, the expiration of the renewal op-
lion period will replace the expiration
of the lease in this proce dure.

{3) Nothing if others pay for repairs or re-
placement.
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Valuable Papers and Records, including

" those which exist on electronic of magnelic
media (other than prepackaged soltware’

programs), at the cost of:

(1) Blank materials for reproducing the
records; and :

(2) Labor to transcribe or copy the records
when there is a duplicate.

F. ADDITIONAL CONDITIONS

The lollowing condilions apply in addition 1o the
Common Policy Conditions and the Commercial
Properly Conditions. .

1.

Coinsurance

i a Coinsurance percentage is shown in the
Declarations, the following condition applies.

a.

We will not pay the full amount of any loss
if the value of Covered Property at the time
of loss times the Coinsurance percentage
shown for it in the Declarations is greater.

. than the Limit of Insurance for the properiy. -

" Instead, we will determine the most we will
- pay using-the following steps:

.(1)- Multiply the vatue of Covered Property

at the time of loss by the Coinsurance
percentage;

(2) Oivide the Limit of Insurance of the
property by the figure determined in
step {1);

(3) Mulliply the total amount of ioss, be-
fore the application of any deductible
by the figure determined in step {2);
and ’

(4) Subtrac! the deductibie from the figure
determined in step {3).

We will pay the amount determined in step

{4) or the limit of insurance, whichever is

less. For the remainder, you will either

have to rely on other insurance or absorb .

the loss yourself,

Example No. 1 (Underinsurance):
When:

The value of propenty is $250,000
The Coinsurance percentage -

for it is 80%
The Limit of Insurance -

for it is $100,000
The Deduclible is S $250
The amount of loss is $ 40,000

Copyright, 1ISO Commercial Risk Services. Inc., 1383, 1990
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Step (1): $250,000 x 80% = $200,000 {the
minimum amount of insurance to meet your
Coiasurance requirements)

Step (2): $100,000 = $200,000 = .50
Step (3): $40.000 x .50 = $20,000
Step (4): $20.000 - $250 = $19.750

We will pay no more than $19,750. The re-
maining $20,250 is not covered.

Example No. 2 (Adeguale Insurance):
When: . :

The value of the property is $250,000
The Coinsurance percentage

foritis . 80%
The Limit of Insurance
~foritis $200,000
The Deductible is $250
The amount of loss is $40,000

Step (1): $250,000 x 80% = $200,000 (the
minimum amoun! of insurance to meet your
Coinsurance reguirements)

Step (2): $200,000 + $200,000 = 1.00
Step (3): $4D,000 x 1.00 = $40,000
Step {4]: $40,000 - $250 = $39,750

We will cover the $38.750 loss in excess of
the Deductible. No penalty applies.

i one Limit of Insurance applies to twao or
more separale items, this condition will
apply to the total of all property lo which
the limit applies.’

Exampie No. 3:
When:

The value of the propény is:

Bidg. al Location No. 1 $£75,000
- Bldg. at Location No. 2 $100,000

Personal Propeny at.

Location No. 2 © $75,000

$250,000
. The Coinsurance .
percentage for it is 80%
' The Limit of Insurance for

Buildings -and Personal

Property-al Localion’ ]

Nos. 1 and 2 is $180,000
The Deductible is $1,000
"The amount of loss is Bldg.

at Location No. 2. . _SS0,00D'

Personal Property at

Location No. 2 - $20.000

$50,000
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Step (1); $250.000 x 90% = $225,000 (the
minimum amounl of insurance to meet your
Coinsurance requirements and to avoid the
penalty shown below)

Step (2): $180,000 + $225,000 = .BO
Step (3): $50,000 x .80 = $40,000
Step (4): $40,000 - $1,000 = $39,000.

We will pay no more than $35,000. The re-
maining $11,000 is no! covered.

2. WMorigage Holders

a.

The term mortage holder” includes trus-

lee.

We will pay for covered loss of or damage
lo buildings or structures to each mortgage
holder shown in the Declarations in thelr
order of precedence, as interests may ap-
pear.

The mortgage holder has the righ! to re-

ceive foss payment even if the morigage

holder has started foreciosure or similar

action on the building or structure.

If we deny your claim because of your acts
or because you have failed to comply with

‘the terms of this Coverage Pan, the mori-

Page 8 of 9

gage holder will still have the right to re-
ceive loss payment If the mortigage holder:

(1) Pays any premium due under this
Coverage Part al our request If ‘you
have failed to do so;

Submits a signed, sworn stalemen! of

2

loss within 60 days afler receiving no- |

tice from us of your failure to do so;
and

(3) Has nolified us of any change in own-
ership, occupancy or substantial
change in risk known to the morngage
holder.

All of the terms of this Coverage Part wil)
then apply direclly to the mortgage holder

I we pay the morigage holder for any loss
or damage. and deny payment to you be-
cause of your acls or because you have
failed to comply with the terms of this Cov~
erage Part:

'(1) The ‘'morigage holder’'s rights under

the morigage will be ’translerred to us
to the extent of the amount we pay;
and

(2) The morigage holder’s right 1o recover
the full amounl of the mortgage hold-
er's claim will not be impaired.

Jolicy Number 9B4616-36064416
At our option, we may pay to the morigage
holder the whole principal on the mortgage
plus any accrued inlerest. In this event,
your morigage and nole wiil be iransferred
to us and youw will pay your remaining
morigage debt fo us.

If we cancel this policy, we will give writlen
nolice 1o the morigage holder at least:

(1) 10 days before the effeclive dale o!
cancellation il we cancel for your non-
payme nt of premium; or

(2) 30 days before the elfeclive date of
cancellation if we cancel for any other
reason.

Il we elecl not 1o renew this policy, we will
give written nolice 1o the mortgage holder
at least 10 days belore the expiration date
of this policy.

G. OPTIONAL COVERA GES.

II'shown in the Declarations, the following Optvonal
Coverages apply separately to each item.

1.

2,

Agreed Value

a.

‘

The Additional Condition, Coinsurance,
does not apply to Covered Property to
which this Optional Coverage applies. We

-will pay no more for loss of or damage 10

that properly than the proporiion that the
Limit of Insurance under this Coverage Pan
for the property bears to the Agreed Value
shown for it in the Declarations.

I the expiration date for this Optional Cov-
erage shown in the Declarations is not ex-
tended, the Additional Condition,
Coinsurance, is reinstated and this Op-
tional Coverage expires.

The lerms of this' Optional Coverage apply
only to joss or damage that occurs:

(1) On or after the effective dale ol this
Optional Coverage,; and

(2) Before the Agreed Value expiralion
date shown in the Declarations or the
policy expiration date, whichever oc-

. curs first.

lnﬂahon Guard

The Limit of Insurance for propenriy 10 which’
this Optional Coverage applied will auto-
matically increase by the annual percent-
age shown in the Declarations.

The amount of increase will be:

{1} The Limit of Insurance thal applied on
the most recent of the policy inceplion
date, the policy anniversary date, or
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any other policy change amending the
Limil of Insurance, limes

{2) The percentage of annual increase
. shown in the Declaralions, expressed
a decimal {example: 8% is .08), times

(3} The number of days since the begin-
ning of the current policy year or the
effeclive dale ol the mos! recent policy
change amending the Limil of lnsur-
ance, divided by 3685,

Example: -
If:
The applicable Limit of

Insurance is $100,000
The annual percenltage
increase is 8%

The number of days since the
beginning of the policy
year {or last policy change)
is 146

The amount of increase is

$100,000 x .08 x 146 + 365 = . $3,200

3. Replacement Cost

a. Replacement Cost: (without deduction for

deprecialion) replaces Actual Cash Value -

in the Loss Condltion, Valuation, of this
Coverage Form.

b. This Optional Coverage does not apply to:
(1) Property of others;
{2) Contents of a residence;
(3) Manuscripts; '

{8) Works of art, antiques or rare articles,
including etchings, pictures, statuary,
marbles, bronzes, porcelains and bric-
-a-brac; or

(5) “Stock,” unless the lncluding "Stock”
aption is shown in the Declaralions.

c. You may make a claim for loss or damage
covered by this insurance on an actual

Copyright, 1SO Commercial Risk Services, Inc.. 1983; 1950
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cash value basis instead of on a replace-
ment cost basis. In the event you elect 1o
have loss or damage setiled on an actual
cash value basis, you may still make a
claim for the additional coverage this Op-
tional Coverage provides il you notify us of
your intent to do so within 180 days after
the loss or damage.

d.  We will not pay on a replacement cost ba-
sis for any loss or damage:

(1) Until the lost or damaged property is
actually repaired or replaced; and

{2) Unless the repairs or replacement are
- made as soon as reasonably possible
after the loss or damage.

e. We Wil_l not pay more for loss or damage
on a replacement cost basis than the least
of: N ‘

(1) The Limit of Insurance applicable lo
the lost or damaged properly;

(2) The cost to replace, on the same
premises, the lost or damaged proper-
ty with other property:

‘ {a) of comparable material and qual-
ity; and )

{b) Used for the same purpose: or

(3) The amount you actually spend that is
necessary to repair or replace the lost
or damaged property.

H. DEFINITIONS

1.

“Pollutants” means any solid, liquid, gaseous
or thermal irritant or coniaminani, including
smoke, vapor, sool, fumes, acids, alkalis,
chemicals and waste. Waste includes materials
to be recycled, reconditioned or reclaimed.

“Stock” means merchandise held in storage or
for sale, raw materials and in-process or fin-
ished goods, including supplies used in their
packing or shipping.

Page 90l 3
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CP 10 30 10 91
COMMERCIAL PROPERTY

CAUSES OF LOSS - SPECIAL FORM

Words and phrases thal appear in quolation marks have special meaning. Reler lo Section F. - Definilions.

{a) Airborne volcanic blast or air-
borne shock waves;

A. COVERED CAUSES OF LOSS

When Special is shown in the Declarations, Covered
Causes of Loss means RISKS OF DIRECT PHYSICAL
LLOSS unless the loss is: ) ' (c) Lava fow.

(b) Ash, dus! or particulate matter: or

1. Excluded in Section B.. Exclusions; or - All volcanic eruptions that occur within
N . PR any 168 hour period will constitute a
2. Limited in Section C., Limitations; single occurrence.
that follow. Volcanic action does not include the

B. EXCLUSIONS cost to remove ash, dust or pariculate
matier that does not cause direct phy-

sical loss or damage 1o the described

1. We will not pay for loss or damage caused dj-
property.

rectly or indirectly by any of the following. Such
loss or damage is excluded regardless of any
"other cause ar event thal contributes concur-
rently or in any sequence to the loss.

c. Governmental Action

Ordinance or Law

The enforcement of apy ordinance or law;

(1) Regulatmg the construction,. use or re-
pair of any properly. or

{2) Requiring the tearing down of any
property, including the cost of remov-
ing its debris.

Earth Movement

{1} Any earth movement {other than sink-
" hole collapse), such as an earthquake,
landstide, mine subsidence or earth
sinking, rising or shifting. But if loss

or damage by fire or explosion results,

we will pay for that resulting loss or

damage.

'(2) Volcanic eruption, explosion or effu-

sion. But Il loss or damage by fire,
building glass breakage or volcanic

" actions resulls, we will pay for that re-

sulling loss or damage.

Voicanic action means direct toss or
damage resulting from the eruption of
a volcano when the loss or damage is
caused by:

Seizure or desirucl‘ion of properly by order
of governmental authority.

.But we will pay for acts of destruction or-

dered by governmental authorily and taken
at the time of a fire 10 preven! its spread, il
the fire would be covered under this Cov-
erage Parl.

Nuclear Hazard

Nuclear reaction or radiation, or radiocac-
tive contamination, however caused. " -

But if loss or damage by fire resuits, we
will pay for that resulting loss or damage.

Ofi-Premises Sepvices

The failure of power or other ulility service
supplied to the described premises, how-
ever caused, il the failure occurs away from
the described premises.

But if loss or damage by a Covered Cause
of Loss results, we will pay for that result-
ing loss or damage.

War And Military Action
(1) War, including undeclared or civil war;

(2) Warlike action by a military force, in-
cluding action in hindering or delend-

Copyright, 1SO Commercial Risk Services, Inc., 1981, 1990 Page 10l 6
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ing agains! an actval or expected
altack, by any governmenl, sovereign

or other authorily using military per-

sonnel or other agents; or

(3) Insurrection, rebellion, revolution,
usurped power, or aclion taken by go-
vernmental authorily in hindering or
delending against any of these.

Water

(1) Fiood, surface walter, waves. tides, 1i-

dal waves, overflow of any body ol .

waler, or their spray, all whether driv-
en by wind or not;

{2) Mudslide or mudfiow;

(3} Water thatl backs up from a sewer or
drain; or ’ :

(4) Water under the ground surface
pressing on, or flowing or seeping
thraugh: )

(a) Foundations, ~walls, floors or
paved surfaces;

(b) Basemenls, whether paved or not;
or

{c)} Doors, windows . or other
openings..

But if loss or damage by fire, explosion or
sprinkler leakage results, we will pay for
that resulling loss or damage.

2. We will not pay for loss or damage caused by
or resulting from any of the following:

a,

Page 20of 6

Artificiatly generated electric current, in-
cluding electric arcing, that disturbs elec-
trical devices, appliances or wires.

But if-loss or damage by fire results, we
will pay for that resulting loss or damage.

Delay, ioss of use or loss of market.

Smoke, vapor or gas from agricultural
smudging or industrial operations.

{1) Wear and tear;

(2) Rust, corrosion, fungus, decay, deteri-
oration, hidden or {atent defect or any
quality in property that causes il to
damage or destroy iiself;

(3) Smog;

(4) Seftling, cracking, shrinking or expan-
sion;

ey

.-dlicy Number 984616-36066416
(5) Insecls, birds. rodents or other ani-
mals;

{(6) Mechanical breakdown, including rup-
ture or bursling caused by centrifugal
" force. However, this does nol apply to
any resulling loss or damage caused

‘by elevalor collision;

{7) The following. causes of loss 1o per-
sonhal property:

{a} Da-mpness or dryness ol atmos-
phere; - .

{b) Changes in or extremes ol lem-
peralure; or

{c) ‘Marring or scratching.

But if loss or damage by the “specified
causes of loss” or buiiding glass breakage
results, we will pay for that resulting loss
or damage.

Explosion of steam boilers, sleam pipes,
steam engines or steam turbines owned or
leased by you, or operated under your
confrol. But if loss or damage by fire or
combustion explosions results, we will pay
for that resulling loss or damage. We will
also pay for loss or damage caused by or
resulting. from the expiosion of gases or
fuel within the lurnace of any fired vessel
or within the flues or passages through
which the gases of combustion pass.

Continvous or repeated seepage or leak-
age of water that occurs over a periogd of
14 days or more.

Water, other liquids," powder or mollen ma-
terial that leaks or flows from plumbing,
beating, air conditioning or other equip-
ment (except fire prolective systems)
caused by or resulling from [reezing, un-
less: :

(1) You do your best to maintain heat in
the building or structure; or

{2) You drain the equipment and shut off
the supply if the heat is nol main-
tained..-

Dishonest or criminal act by you, any of

your partners, employees, director§, trus-
lees, authorized represenialives or anyone

- fo whom you entrust the property for any

purpose:

(1) Acting alone or in collusion with oth-.
ers,; or

(2) thether or not occurring during the
hours of employment. '

Copyright, ISO Commercial Risk Services, Inc., 1383, 1930
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4.

3 .
’

This exclusion does not apply to acls of
destruction by your employees: but theft by
employees is nol covered. . .

Voluntary parting with any property by you
or anyone else to whom you have en-
trusted the propenty if induced to do so by
any fraudulent scheme, trick, device or
false prelense.

Rain, snow, ice or sleet to personal prop-
enly in the open.

Collapse, except as provided below in the
Additional Coverage for Collapse. But if

loss or damage by a Covered Cause of .

Loss resulls at the described premises, we
will pay for that resulting loss or damage.

Discharge, dispersal, seepage, migration,
release or escape of “pollutanis” unless
the discharge, dispersal, seepage, mi-
gralion, release or escape is itself caused
by any of the "specified causes of loss.”
Bul if loss or damage by the "specified
causes of loss” results, we will pay for the
resulting' damage caused by the “specified
causes of loss.” o

We will not pay for loss or damage caused by
or resulting from any of the following. But if
loss or damage by a Covered Catise of Loss
results, we will pay for the resulling loss or
damage.

3.

Weather conditions. Bul this exclusion only
applies if weather conditions contribute in
any way with a cause or event excluded in

paragraph 1. above 1o produce the. loss or

damage.

Acts or decisions, including the failure to
act or decide, of any person, group, organ-

. ization or governmental body.

Faulty, inadequate or defective:

(1) Planning, zoning, development. sur-
veying, siling; .

" {2) Design, specifications, workmanship,

repair, construclion, renovation, re-
modeling, grading, compaction;

(3). Materials used in repair, construction,
renovation or remodeling; or

{4) Maintenance:

ol part or-all of any properly on or off the
described premises,

Special Exclusioﬁs

The lollowing provisions apply only 10 the spe-
cified Coverage Forms.-

Copyright, ISO Commercial Risk Services, Inc., 1983, 1990
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Business Income (And Extra Expense) Cov-
erage Farm, Business Income (Without Ex-
tra Expense) Coverage Form, or Extra
Expense Coverage Form

We will not pay for:”
(1) Anyloss éaused by or resulling from:

(a) Damage or destruction of “fin-
ished stock;” or

{b) The time required lo reproduce
*finished stock.”

This exclusion does not apply to Extra
Expense. ’ o

{2) Any loss caused by or resulting from
direc! physicat loss or damage o radio
or lelevision antennas, including their
lead-in wiring, masls or towers.

{3) Any increase of loss caused by or re-
sulting from:

(a) Delay in_rebuilding, repairing or
replacing the properly or resum-
ing “operations,” due {o interfer-’
ence at the location of the
rebuilding, repair or replacement
by strikers or other persons; or

{b) Suspension, lapse or canceltation

 of any license, lease or coniract.
But il the suspension, lapse or
cancellation is direclly caused by
the suspension of “operstions,”
we will cover such loss that affects
your Business Income during the
"period of restoration.”

(4) Any Extra Expense caused by or re-
sulting from suspension, lapse or can-
cellation of any license, iease or
contract beyond the "periocd of reslo-
ration.” - : :

(5) Any other consequential loss.
Leasehold ‘Interest Coverage Form

(1) Paragraph B.1.a. Ordinance or Lav_v.
does not apply to insurance under this
Coverage Form.

(2) We will not pay lor any joss caused by:
{a) Your cancelling the lease:

{b) The suspension, lapse or cancel-
lation of any license; or

(c} Any other consequential loss.

Legal Liability Coverage Form

Pane 30l 6
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(1) The lollowing Exclusions do not apply
to insurance under this Coverage
Form: :

(a) Paragraph B.1.3., Ordinance or
Law;

"'(b) Paragraph B.1c, Governmental
Aclion; :

{c) Paragraph B.1.d., Nuclear Hazard:.

{d}- Paragraph B.1.e., Power Failure;
and '

(é) Paragraph B.1.1., War and Military
Action.

(2) Contractual Liability

We will not defend any claim or “suit,"”
. or pay damages thal you are legally
liable to pay, solely by reason of your
assumption of liability in a contract or
agreement.

{3) Nuclear Hazard

We will not defend any claim or "suit,*
or pay any damges, loss, expense or
obligation, resulting from nuclear re-
action or radiation, or radioaclive con-
tamination, however caused.

C. LIMITATIONS

1. We wiil not pay for loss of or damage to:

a.

b.
c.
Page 4 of 6

Steam boilers, steam pipes, steam engines
or steam turbines caused by or resuiting
from any condition or event inside such
equipment. Bul we wilj pay for loss of or
damage 1o Such ‘equipment caused by or
resulting from an explosion of gases or fuel
within the furnace of any fired vessel or
within the flues or passages through which
the gases of combustion pass.

Hot water boilers or 9ther water heating

-equipment caused by or resulting from any

condition or event inside such boilers or
equipment, other than an explosion.

The interior of any building or structure, or
to personal property in the building or
slructure, caused by or resulting from raln,
snow, sleel, ice, sand or dusl, whether dri-
ven by wind or nol, uniess: S

- {1) The building or structure first sustains

damage by a Covered Cause of Loss
to its roof or walls through which the
rain, snow, sleet, ice, sand or dust en-
lers; or

i
174
v
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(2) The ioss or damage is caused by or
_results from thawing of snow. sieet or
‘ice on the building or structure.

d. Building malerials and supplies not at-
tached as part of the building or siruclure,
unless held for sale by you, caused by or
resulting from theh, except as provided in

C.5.a. bejow.

e. Property that is missing, where the only
evidence of the loss or damage is a shorl-
age disclosed on taking inventory, or olher
instances where there is no physical evi-
dence 1o show what happened to the prop-
erty. -

f. Gutlers and downspouts caused by or re-
sulting from weight of snow, ice or sleet.

g. FProperly-that has been transferred to a
person or to a place oulside the described
premises on the basis of unauthorized in-
structions.

We will not pay more for loss of or damage to
glass that is part of a building or structure than
$100 for each plate, pane, multiple plate insu-
lating unit, radiant or solar heating panel, jal-
ousie, louver or shutter. We will not pay more
than $500 for all ioss of or damage to building
glass that occurs at any one lime.

This Limitation does not apply to loss or dam-
age by the "specified causes of loss,” except
vandalism.'

We will not pay for loss of or damage to the
following types of properly unless caused by the
“specified causes of loss" or buiiding glass
breakage: :

a. Valuable papers and records, such as
books of account, manuscripts, abstracts,
drawings. card index systems, film, tape,
disc, drum, cell or other data processing,
recording or storage media, and other re-
cords; :

b.  Animals, and then only if they are killed or
their destruction is made necessary.

c. Fragile anticles such as glassware, slatu-
ary, marbles, chinaware and procelains, il
broken. This resiriction does not apply to:

{1) Giass that is part of a building or
siructure;

(2} Containers of property held lor sale;
- or

(3} Pholographic or scientific instrument
lenses.

d. Builders’ machinery, tools, and equipme'n{
you own or that are entrusted 1o you, while

Copyright. 1ISO Commercial Risk Services, inc., 1983, 1990
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away from the premises described in the
Declarations, excepl as provided 'in para-
graph C.5.b. below.

For 10ss or damage by theft, the following types
of property are covered only up to the limits
shown:

a.  $2,500 for furs, fur garments and garments
trimmed with fur.

b. $2,500 for jewelry, watches, waich move-
ments, jewels, pearls, precious and semi-
precious sitones, bullion, gold, siiver,
plantinum and other precious alloys or
metals. This limit does not apply to jewelry
and watches worth $100 or less per item.

c. $2.500 for patterns, dies, molds. and forms.

d. $250 for stamps, fickets, inciuding lottery
tickets held for sale, and letters of credil.

Builders” Risk Coverage Form Limitations

The following provisions épply only to the.
Builders” Risk Coverage Form.

. a. Limitation 1.d. is replaced by the foliowing:

d. Building materials and supplies not
attached as part of the building or
struclure caused by or resulting from

thefl.

b. Limitation 3.d. is réplaced by the lollowing:

d. Builders’ machinery, tools and equip-
ment you own or that are entrusted lo
you.

We will nol pay the cost 1o repair any defect to
a sysiem or appliance from which water, other
liquid, powder or moiten material escapes. But
we will pay the cost to repair or replace dam-
aged parts.of fire extinguishing equipment il the
damage: -

a. Results in discharge of any substance from
an automalic fire protection system; or

b.. Is directly caused by 'lr'eezing.

D. ADDITIONAL COVERAGE - COLLAPSE

We will pay for loss or damage caused by or resull-
ing from risks of direct physical loss involving coi-
lapse ol a building or any pan of a building caused
only by one or more of thé following:

1.

The “specified cauﬁes of loss” or breakage ol -

building glass, all only as insured against in this
Coverage Par;

Hidden decay:;

Hidden insect or vermin damage;

. Policy Number 984616-36066616
4. Weight-of people and personal property;
5. Weight:-of rain that collecis on a roof;’

6. Use ol delective material or methods in con-
slruction, remodeling or renovation il the col-
lapse occurs during the course of the
construction, remodeling or renovation.

We will nol pay for loss or damage lo the following
types of property, If otherwise covered in this Cov-
erage Pan, under items 2., 3., 4., 5. and 6. unless
the loss or damage is a direct resull of the collapse
of a building:

outldoor radio or lelevision aniennas, in-
cluding their lead-in wiring, masis or tow-

ers; awnings, gutlers and downspouls;

yard fixtures; outdoor swimming pools; .
fences; piers, wharves and docks; beach \
or diving platforms or appurienances; re- '
taining walls; walks, roadways and other
paved surfaces.

Collapse does not include setlling, cracking, shrinkage,
bulging or expansion.

This Additional Coverage will not increase the Limits of
Insurance provided in this Coverage Part. -

E. ADDITIONAL COVERAGE EXTENSIONS

4. Properly In Transit. This Extension applies only
_ 1o your personal property to which this form
applies, ’

a. You may extend the Insurance provided by
this Coverage Parl to apply to your per-
sonal propenry (olher than propertly in the
care, custody or conlrol of your salesper-
sons) in transit ‘more than 100 feet from the
-described premises. Property musi be in
or on a3 motor vehicle you own, lease or
operate while between points in the cover-
age territory. )

b. Loss or damaée must be caused by or re-
sult from one of the following causes of -
Joss: )

A(1) Fire,  lightning, explosion, windstorm
or hail, riot or civil commotion, or van-
dalism. '

"{2) Vehicle coltision, upset or overiurn.
Collision means accidental contact of
your vehicle with another vehicle or
object. 1t does nol mean your vehicle’s
contact with the road bed.

: s

(3) Thett of an entire bale, case oOr pack-
age by forced entry into a securely
locked body or compartment of the
vehicle. There musl be visible marks
of the lorced entry.

Copyright, ISO Commercial Risk Services, Inc., 1983, 1990 ' Page 5 0l b
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L
<. The most we will pay for loss or damage
under this Extension is $1000.

This Coverage Exiension is additional insur-
ance. The Additional Condition, Coinsurance,
does nol apply lo the Extension.

Water Damage, Other Liguids, Powder or Molten.

Material Damage. If loss or damage caused by
or resulting from covered water or other liquid,

powder or molten material damage loss occurs, -

.

£ 7 icy Number 984616-36066416

- Sinkhoie coltapse means the sudden sinking or

collapse of land inlo underground emply spaces
created by the action ol water on limestione or
dolomite. This cause of l10ss does nol inciude:

a, The cosl of filling sinkhotes;or

b. Sinking or collapse of land into man-made
underground cavilies.

... Falling objecls does not include loss or damage

we will also pay the cost 1o tear out and replace to:
any pant of the building or structure to repair . a. Personal property in the open; or
damage to the system or appliance from which
the water or other substance escapes b. The interior of a building or structure, or
properly inside a building or struclure, un-
F. DEFINITIONS less the roof or an outside wall of the
. building or struclure is firsl damaged by a
“Specified Causes of Loss™ means the following: falling object.
Fire; lightning; explosion; windstorm or hail; smoke; 3. Water damage means accidental discharge or

aircraf or vehicles; riot or civil commotion; vandal- leakage of water or steam as the direct result
ism; leakage from fire extinguishing equipment; of the breaking or cracking of any parl of a
sinkhole collapse; volcanic action; falling- objects; system or appliance contanining water or

weigh! of ice and snow, ice or sleet; water damage. steam.
g g
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_STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
o Y ) C. A-NO. 01-CP-20-334
COUNTY OF FAIRFIELD -

S

FIRST AMENDED COMPLAINT

Samuel W. Rhodes, Jr. and - (Breach of Contract)
Piedmont Promotions, Inc., (Breach of Warranty) -
(Strict Liability) re s
Plaintiffs, (Fraudulent Breach of Con tm' 134
(Fraud) : CER
v. (Constructive Fraud) Gl
1

(Negligent Misrepresentati o.f;:

D WS 2 (2 Har

N N N’ N N S N e N e e’

Marion L. Eadon, d/b/a C & B (Negligence)
Fabrication, ' (Bad Faith)
(Nuisance)
Defendant. (UTPA)
' (Jury Trial Requested)

The Plaintiffs above-named complaining of the Defendant above-named, allége;

1. The Plaimiff, Piedmont Promotions,llnc., is a South Carolina Corporation. The
Pléimiff, Samuel W. Rhodes,}]r. is a citizen and resident of York Cpunty, South Carolina and
1s the sole owner of the Plainﬁff, Piedm;)nt Promotions, Inc.,- (hereinafter coll’ecti.i'ely
“Plamtiff). |

2. The Defendant, Marion L. Eadon, is a citizen and re;sident of South Carolina and
at all‘tin-'les relevant hereto was doing business as C&ﬁ Fabricatlion.

3; This Action arises outofa transacuon involving injuries toreal property situated
in Fairfield County, South ‘Carolina.

4_. - In March, 1999, the Plaintiff appl.icd to the South Carolina Department of |
Transportation for thrge p_ermit.'s to erect outdoor adveﬁising billboard signs on real property of
the Plainuff, adjacent Interstate Highway 1-77 in Fairfield Countﬁ/, South Carolina, between

State Highways S-34 and S-59.
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5. O'n:May 6, .l 999,:t{1e South Carolina Depat'tment ofTranseonation granted the
Plaintiff the three requested petrnits to erect three outdoor advertising billboard si gns on the
Plaintiff’s real property in Fairfield County, South.Carolina adjacent Interstate Highway [-77. |
The tag permit numbers granted the Plaintiff for the three Signs are 04»20-426994; 04-20-
426995; and 04-20-426996. |

6. The Plaintiff paid the requnred apphcatlon feesto the South Carolma Department
of Transportatlon to obtain the requested perrmts

7. Pursuant toa written proposal submitted b:y the Defendant to the Ptaintif 1, which
the Plaintiff agreed to on August 4, 1999, the Defendant committed to “fabricate, deliver, and
msta.ll" the three outdoor advertising billboard signs on the Plaintiff"s real property in Fairfield

County, South Carolina for the total price of One Hundred Fifty-Three Thousand, Nine

. Hundred Sixty. Dollars and 00/100 ($153,960.00). On August 4, 1999 the vPIaihtiff paid the . V

Defendant the agreed initial payment of Seventy-Six Thousand, Fi ght Hundred Eighty Dollars
and 00/100 ($76, 880.00).
8. The Defendant fabncated and delivered the three signs on the Plaintiff's real

property in Faxrﬁeld County, South Carolma appronmately October, 1999 and began to install

" them and completed the installation approxnmately February 2000. A second payment was

- made by the Plaintiff to the Defendant on February 8, 2000 of Tturty-Eight Thousand, Four

Hundred Forty Dollars and 00/100 ($38,440.00). When the signs were erected, the Plaintiff
made the thlird and final payment to the Defendant on February 22, 2000 of Thirty-Eight
Thousand, Four Hundred Forty Dollars and 00/100 ($38,440.00).

9. When mnstalled, each sign became a fixture on, and 2 part of, the Plaintiff’s real
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property consequently enhancing the value and usefulness:-o( the real property.

IO. At the time the Plamtlffmadc the final payment to the Defendant, the Plalntxff
requested that he be furnished a copy of the engineering drawings from which the sxms had
been fabncatcd At that time, the Defendant gave to the Plaintiff a sel of engineering drawings
prepared by Thompson Engmeenng Group, LLC of Athens, Tennessee for C&B Fabncanon
dated July 13, 1999. The Defendant represented to the Plaintiff at that time that the signs had
been fabricated in accordance with the Thompson Engineering Group engineering drawmos
dated July 13, 1999, prepared for C&B Fabrication. The Thompson Engineering Group
drawings specified that the {ouhdation for each sign was to be a six foot by twenty-eight foot,
six inch deep augured footing with poﬁred concrete iroﬁnd it.

l.l.' In December, 2000, it was observed that one of the three stgns was leaning
| towards. Interstate Iﬁgl}way 1-77 and this was reported té thg_Defendant who was requesied 1o
corre;ct the leaning and to inspect the other two signs and make any needed corrections to them.
Onor about Wednesday, J anuary 17,2001, thé Deferidant made adjustments to the si gn that was
leaning and purportedly checked the other two signs.

12, Onthe afternoon of Satﬁnlia;y,‘ January 20,2001, at approximately 5:30 P.M., one
of the signs fell on Interstate Highway I-77 into both southbound traffic lanes. F'I’he sign that fell
was not the sign that was lcaﬁing previouisly.

13 The South Carolina Departmem of Transportation orally informed the Plaintiff
to take down the remaining two signs. The Plaintiff called the Defendant and requested him to
take down the remaining two signs. "fhe Defendant sent a crew and crane and took down one ,

of the signs but refused to take down the remaining sign because he said he knew he was going
L .
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to be sued anyway. :\
14. On Januafy 23, 2001, the South Carolina Department of Transportation gave
Plaintiff written notice of cancellation of all three outdoor advertising billboard pemm.s No.
04-20-426994; 04-20-426995; and 04-20-426996. This notice (as had the prior or.a] no(ice)
mandated that the Plaintiff remove immediately the remaining two signs which had not fallen.
As a consequence of the mandate from the South Carolina Deparime’nt of Transportation, the
* Plaintiff had the remaining sign taken down at a cost of approximately $7,500.00.
15.  The Plaintiff has received an invoice for the cost of cutting the fallen sign into
‘manageable sections while‘or'l Interstate Highway I-77 in the amount of Three Hundred and
| 00/100 (3300.00) Dollars which he has 'pai.d. The Plaintiff has also received an invoicé in the
amount of One Thousand, Five Hundred and 00/100 ($1,500.00) Dollars as ihe cost of moving
the fallen sign back onto- the Plaintiff's real préperty which he has paid.
16. | Subsequent to February 14, 2001, the Plaintiff received 'an invoice from the
South Carolina Department of Transportation in the amount of Four Thousand Five Hundred
Fift&-fwo and 35/100 Dollars (34,552.35) charging the Plaintiff for the cost of removi.n‘g the
fallen sign from Interstate Highway 1-77. | |
17.  Subsequenttothe fall of the sign on January 20, 2001, the engineer wbo pr’epared
" 'tbg draw.i'ngs for the Defehdant, from which the sig‘ns‘wcrc to be fabricated, inspected the
removed signs, still 6n thePlaintiﬁ;s'réal property in Féirﬁcld County, and confirmed from his -
visual on-site inspéction, gross and serious deﬁcﬁencies, flaws, and defects in the material used
and in the workmanshi.p of the signs which were concluded to be the cause of the collapse of

the sign onto Interstate Highway I-77.
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18. The d'éﬁciencies:;.\ﬂaws, and defects in (i}e Signs as fabricated included the
followiﬁg:

a) The Thompson. Engineering plans called for an overall signheightof 127
feet. Thein fact height was158 feet wh'ich was an increase .of thirty-one feet. That was
an increase in height of ‘over twenty-four percent.

b) The foundation for each sign was to be a six foot diameter by twenty-
eight foot, ij inch deep augun;ed footing, which was for a 127 foot overall hei ghtsign. ‘
For a i58 foot high sign, the height of the sign installed, the foundation should have
been éevén foot diameter by thirty. foot, six inches deep.

c) The basé Eolumn pipe material was only one-half iﬁch diameter thickness
and the Thompson Engineering plans callc_d for lhrée-quarter inch thickness.

d) | The Thompson Engineering plans called for the base co]um.ﬁ pipeto be
fifty-four inches in diaméter but the pipe actually useq was sixty ipch diameter pipe.
The sixty inch diameter pipe woﬁld call for insertion of the second stage\column of pipe

Y into the base colurmn pipe a distant;e of one and one-half timés the diameter of the pipe,
to wit, ninety inches of inserted depth. There was only sixty i1‘1ches nserted depth of the
signs instalied.

€) Sub-standard splice connections were made in the fabrication or

. installation process. | |

f) The pipe sizes in theé columnn were sub-standard and did not meet

minimum code requircrﬁcnts which éreated the cvéntualily of a collapse at some point

in time.
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8) The si'gns:’a\s fabricated and erected failed to follow and comply with the
Thompson Engineering drawings for thése signs and resuited in. over-stressing the signs
as follows: seventy-seven percensl (77%) in the base column; 101% in the second stage;
ninety-eight percent (98%) in the-third stage; and eight percer‘lt (8%) in the fourth stage.

h) The signs were not designed and fabricated in accordance with generally
accepted-design and engineering practices.

19.-  On information and belief, the i@cdiatc prccipi;ating cause of the sign falling
was the failure of the joint between the base column and the second column because .of
incomplete or inadequate insertion depth of the _secoﬁd column into the base column and sub-
standard welding on the ring plates. |

1 20. | As a direct and proximate result of thc~foregoing, the Piaintiff has sustained
injury and damage as follows:

a) by having to remove the sigxi_s as aforesaid,;

b) the Plaintiff now has lost the opportunity to erect and maintain as an
e_conomic enterprise on his real property in Fairﬁeléi County the outdoor advertising
billboard signs adjacent Interstate Highway 1-77 as a consequence of the cancellation
of the three permits by the South Carolina Department of Transportation;

c) the Plaintiff has lost the certainty of the revenue froAm the advgnising
that the signs'would have displgyed for years to come;’

d) the Plainliff has paid for three signs which are worthless to him because
they cannot be used; They cannot be used because thevy were not built according to the

design plans and as built they are non-functional, useless, unsafe, and hazardous;
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€) Asa consé.gucnce of having to remove the signs pursuant to the mandate
© of the Sou'th Carolina Department of Transpbrtat_ion, permaneﬁt fixtures on the
P]aintiﬁ’ sreal property had to be rémovcd which has resulted in si gnificant injury to the
Plaintiff’s real' property and hds significantly impairegl its value and usefulness, which
injury cannot be replaced or repaired undef the éunent mandates of the Sou!h Carolina
Department of Transportation prohibiting the use of signs at this Jocation.

FOR A FIRST CAUSE OF ACTION
(Breach of Contract)

21.  The foregoing allegations of Paragraphs 1-20 are incorporated herein by
reference the same as if set forth verbatim.

22, At the time ofthe transaction between tﬁePlaintiff and Defendant, the Defendant
was fully aware of the pﬁrpose for which the signs w'ere‘bcing made and that the Plaintiff
intended to use them as a business enterprise of selling outdoor billboard advéﬂising to the
public to be 'clispvlayed'on the signs. The Defendant knew that this was the sole purpose in
obtaining the si @s and knew, or should have kﬁown, that without the signs serving the intended
purpose that they were witho_uﬁ benefit or use and, therefore, worthless to the Plaintiff.
Accordingly, it was within the contemplation of the parties at the time the transaction was
entered in that breach of thé contract/purchase order by the Defendant would expose the
Defendant for liability for coer'equential dainages in addition to damages for non-performance
of the céntract/purchase order by thé Defendant.

23, Byreason of the forcgo_ing, the Defendant has. breached the contract/puschase

order which has resulted in injury and damage to the Plaintiff as aforesaid.
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24.  The Plaintiff asks\for actual damages against the Defendant in such sum as the

evidence may establish.

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty) _

25.  The foregoing allegations of Paragraphs 1-24 are incorporated herein by
reference the same as if set forth verbatim.

26. | The Defendant impliedly warranted that the signs as fabricated, erected, and sold’
to the Plaintiff were fit for the particular purpose, use, and function of outdoor advertising

billboard signs.

- 27.  Byreason of the foregoing the Defcndant has breached the implied warranty of

fitness for a particular purpose which has resulted in injury and damage to the Plaintiff, as

aforesaid, direct and consequential.
28.  The Plaintiff asks for.actual damages against the Defendant in such sum as the

evidence may establish.

FOR A THIRD CAUSE OF ACTION
(Strict Liability)

. 29.  The foregoing allegations of Paragraphs 1-28 are incorpofated herein by
reference the'san;e as if set forth verbatim. |
30. - The Defendanf was at all times material to this Action cﬁgaged in the business
of fabricating, deliveri'ng,-and installing outdoor: advertisilng bil]board'signs of the type the
Defendant fabricated, delivered, and installed for the Plaintiff.
31 At all times méteﬁal to this A(;tion, the Defendant knew that the signs he

fabricated, delivered, and installed for the Plaintiff on the Plaintiff’s real property in Fairfield -
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County, Sguth Carolina, were i;'r\(hc condition and were thé identical signs which had been
fébn’cated, de]iyered, and installed by the Defendant on the Plaintiff's real pr'opex;ty in Fairfield
County. | |

32. The said signs fabricated, delivered, and installed by ‘the Defendant on the
Plaintiff’s real property in Fairfield County, South Carolina, were in a defective condition and
unreasonably dangerous to persons and property as fabricated, delivered, and installed.

33. At the time the one sign fell on- fhe Southbound traffic lanes of Interstate
Highway I-77 in Fairfield County, South Carolina, the signs had not undergone. any substantial
change in their condition from the condition they were in’'when’ fabricated, de!ivcréd, and
installed by the‘ Defendant.

34.  Atalltimes rﬁaterial hereto, it was reasonably forese eable to the Defendant that
the defective and unreasonably dangerous condition of the signs would place persons and their
property, such as the Plaintiff, at risk of seri;ius bodily injury o‘rAinj ury to his property.

35.  Asadirect and proximate result of the defective and unreasonably dangerous
condition of the signs fabricated, delivered, and iﬁstalled by the Defendant, the Plaintiff has
suffered ihjury and damage to his regl property as aforesaid for which the Plaintiff asks actual
damages against the Defendant in such sum as the evidence may establish. -

FOR A FOURTH CAUSE OF ACTION
(Fraudulent Breach of Contract) .

36. The foreg'oing allegations of Paragraphs 1-35 are incorporated herein by
reference the same as if set forth verbatim.

37.  Atthe time the Defendant erected the signs, he represented to the Plainu ff that
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the signs had been madé in confo:r{nity with the Thompson éngineering drawings for the signs,
a copy of which was delivered to the Plamnff by the Defendant when the final paymem was
made by the Plamuﬂ" when the Defendant knew in fact that the signs had not been fabncared
in conforrmty with the Thompsop Engincering drawings.

38. . Butforthose repfesentations by the Defendant at the time the si gns were erected,
and upon which the Plaintiff relied, the Plaintiff would not have paid the Defendant for the
signs, nor would he have permitted the signs, as made, o have bgcn erected had he been
informed of the true facts by the Defendant.

39.  Those false representations by the Defendant were made with the intent to
defraud the Plaintiff and constituted a fraudulent act in the breach of his contract to fabrica-té '
and erec-t the signs, which causéd the Plaintiff injury and damage, as aforesaid, for which the
Plaintiff as;ks actual and punitive damages against the Defendant in such amount as the evidence
may prove. |

FOR A FIFTH CAUSE OF ACTION
(Fraud)

40.  The foregoing allegations of lParagraphs 1-39 are incorporated herein by
reference the same as if set forth verbatim.

41. At the time the Defendant erected the signé, he represented tha‘t‘ the signs had
been made in conformity with the Thompson Engineering drawings for the signs. a copy of
which was delivered to the Plaintiff by the Defendant when the final 1'Jaymcnt v;'as made by the
Plaimiff.‘ At the time the representation v;ras made, it was false. The.]?efen.dant knew that the

representation was false. The Plaintiff was unaware of the falsity of the representation made
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by the Defendant at the time. Th;Defcndant- intended for t}-le Plaintiff to rely upon and act upon
the false representation of the Defendant. The Plainh’ff did rely and act upon the false
Vrepresentatipn of the Defendant at the time, not knowing that the representation w:as false. The
Plaintiff had a right to rely upon the said representatipn of the Defendant. The representation
. of the Defendant, which was false, .was material to the transaction because had tlie truth been
known, the Plaintiff wbuld-_ndt have accepted the signs as fabricated and would not have
permitted them to have been installed bythe Defendant and would not have paid the Defendant.
The Defendant intended to and did deceive the Plaintiff
42.  Asadirectand proximate result of the actual fraud and deceit (;f the Defendant,
the Plaintiff has been injured and damaged as aforesaid and seeks actual and punitive damages
against the Defendant in such sum as the evidence may prove.

FOR A SIXTH CAUSE OF ACTION
(Constructive Fraud)

43.  The foregoing allcgations of Paragraphs 1-42 are incorporated herein »by
reference the same as 1f set forth verbatim.
| 44. At the time the Defendant erected the signs, he represented that the signs had
been made in conformi_ty'wﬁh the Thompsdn Er;gin;:cring drawings for the signs, a copy of
~which was délivered' to the Pla.intiﬁ” by the Defendant when the final. payment wés made by the
Plaintiff. At the timg the representation was made, it was false. The Defendant kncw that the
rgpresentation_ was false. The Defendant intended fér the Plaintiff to rely upon and act upon the
répreséntation of the Defendant. The Plainti[f was unaware of the falsity of the representation

made by the Defendant at the time. The Plaintiff relied upon-the false representation of the

11
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Defendant at the time, not knowiqg that the representation was false. The Plaintiff had a right
tb rely upon the saﬁd representaiion of the Defendant. The representation of the Defendant,
which was false, was matc_rial to the transé'ction because had the truth been kniown, the Plaintiff
would not have accépted the signs as fabricated and would not have permitted them to have
- been installed by the Defendant and would not have paid the Defendant.

45.  Asadirect and proximate result of the constructive fraud of tixe Deféndanl, the
Plaintiff has been injured and damaged as aforesaid-and seeks actual and punitive damages

against the Defendant in such amount as the evidence may prove,

FOR A SEVENTH CAUSE OF ACTION
(Negligent Misrepresentation)

46. The foregoing allegations of Paragraphs 1-45 are vinc'orporated herein by
reference the same as if set forth verbétim.

47. At the time the Defendant erected the signs, he represented that the signs had
been made in confonﬁity with the.Thompson Engineering drawings for the signs. At the time
the rcprcsentatioﬁ was made, it was false. The Defendant knew that the representation- was
false. The Defendant had a pecuniary interest in making the false statement to the Plaintiff in
that the statement was made to induce the Plaintiff to accept the signs and to pay the pefendant
forthem. The Defendvant owed the Plaintiff a'duty of care to see that he communicated truthful
information to the Plaintiff and not false ihfonﬁation. The Defendant breached his duty of care

'to the Plaintiff by failing to exercise due care because in the exercige of due care, the Defendant
would have{ communicated truthful information and not false information tb the Plaintiff. Tl1e

Plamtiff justifiably relied upon the false representation of the Defendant, not knowing that the

12
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representation was false. Asa coixécqucnce, the Defendant négli gently misrepresented the truth
to the Plaintiff.

48.  Asadirectand prq‘x-imate result of the Plaintiff having relied upon the negligent
ﬁqisrcprescntation of the Defendant, the Plaintiff has been injured and damaged as aforesaid and
seeks actual and punitive damages against the Defendant in such sum as the evidence may
prove.

FOR AN EIGHTH CAUSE OF ACTION
(Negligence)

49.  The foregoing allegations of .Péragraphs 1-48 are incorporated herein by
reference the same as if set forth verbatim.
50. The Defendant was negligent, reckless, and willful in failing to exercise due care

in-fabricating the signs in accordance with the Thompson Engineering drawings for the signs

_and in failing to inform the Plaintiff of the alteration. of the si gxis from the design plans and in

failingr to warn the Plaintiff of the increased hazard of the signs as fabricated and erected in their
non-conforming condition, in failing to design and fabricate the signs in accordance with
generally accepted design and engineering practice, and in failing to properly inspect and correct
the sign &hich fell when he inspected the'othcr leaning sign a few days prior to the sign falling,
thereby subjecting the Plaintiff and the public to the hazard of unsafe signs, one of which
actually fell on Interstate Highway 1-77 asaresult of the Defendant’s failure to ex ercisg due and
reasonable care in fabn'cating; erecting and inspecting the signs. .

51. Asadirectand proximate result of the Defendant’s negligence, recklessness, and

willfulness, the Plaintiff has sustained injury and damage as aforesaid and seeks actual and

13
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punitive damages in such sum as,the evidence may prove.
\

FOR A NINTH CAUSE OF ACTION
(Bad Faith)

52.  The foregoing allegations of 'Pmagraphs 1-51 are incorporated herein by
réference(lhe same as if sei forth verbatim. |

53.  The conduct of the Defendant breached the ixﬁplied covenant of good faith and
fair dealing, which is bad faith.

54.  Asadirect and proximaté result of the Defepdant's bad faith the Plaintiff has
been. injuréd andbdamaged as aforesaid and seeks recovery of actual and pllnitive damages
~ against thg Defendant in such amount as the evidence may prove.

FOR A TENTH CAUSE OF ACTION
(Nuisance)

55. The foregoing allegations of Paragraphs 1-54 are incorporated herein by
reference the same as if set forth verbatim.

56.  The signs as fabricatea and erected by the Defendant created an immediate,
continuing threat, hazard, and nuisance to the Plaintiff and to the traveling public and
Department of Transporlatilon persoﬁnel maintaining the interstate highway adjacehl 10-where
thé signs had been erected By the Dcfcndaht. |

57.  Because of the immediate ongoing threat, hazard, and nuisance created by the
signs, one of them in fact fell on Interstate Highway I-77, the od\er two signs were brdered

| removed by the Department of Transportation to abate the hazard and nuisance. .
58. . By reason of the foregoing the Plaintiff has been injured and damaged as

aforesaid and seeks recovery of damages, actual and punitive, in such an sum as the evidence

14
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may prove. i\ .

FOR AN ELEVENTH CAUSE OF ACTION
(Unfair Trade Practice)

59.  The foregoing allcgaliof:s of Paragraphs 1-58 are incorporated herein by
reference the same as if set forth vérbathﬂ.

60. The conduct of the Defendant in tﬁe fabrication and erection of the si gﬁs, which
were not desigﬁed and fabricated in accordance with generally accepted design and engineering
practice, and which were not fabricated in conformity with' the Thompson Engineering drawings
delivered to the Plaintiff by fhe Defendant but which were represented by the Plaintiff as having
been fabricated in conformitvaith- the Thémpson Er‘xgin-eering drawings, constituted an unfair
or deceptive act or practice within the mcaxﬁng of .Se;ctionl 39-5-10 et seq., S. C. Code Ann,,
(ﬁe Unfair Trade Practices Act) and was conduct having the potential for repetition ;y the
Defendant. The unfair'or deceptive,achr practice of the Defendant had a direct impact upon
the public interest in that thersigns as dcsigned,‘ faé;ricated and erec ted by the lDefendam were
animmediate, continuing, and constant threat and hazard to the publi ¢ using Interstate Highway

-1-77 and to the Department of Transpoﬁaﬁon employees maintainin g the said highway. One of
“the ﬂawedksigns in fact fell on Interstate Highway I-77, thereby demonstrating an ad verse effect
(;n the public interest. Thé“fact that the'Dcfendant knowingly and consciousiy substituted
different material and used a'dviffgrent design for the ‘siAgns as fibﬁcated and constructed,
qifferem from Qhal was ?equ}red b‘)~l the Thompson Enginee;ring drawings, delivered to the
Plaintiff by the Defcndant', demonstrates conclusiv‘elyvthat procedures ,were‘followed by the

Defendant which have the potential for repetition of the unfair and deceplive acts in the future
15
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* by the Defendant.

A\
61. By reason of the unfair or deceptive act and“practice of the Defendant, the
Plaintiff has sustained actual damages as aforesaid in such amount as the evidence may prove.
62. By reason of the conduct of the Defendant being in violation of the South
Carolina: Unfanr Trade Practices Act, the Plaintiﬂ" is entitled to and demands treble damages,
plus costs and attomey fees of this Action.
WHEREF ORE the Plaintiff prays for Judgment agamst the Defendant in such amount
as the evidence may prove as follows:
a) Actual damages and costs asto cach Cause of Acnon
b) - Punmve damages also asto the Fourth, F]ﬁh Sixth, Seventh, Ej ghth, Ninth, and
Tenth Causes of Acnon;
‘c) o Treble damages .and aﬁbmcy fees and costs as to the Eleventh Cause of Acfion.

JURY TRIAL REQUESTED ' ¢

The Plaintiffs request a trial by Jury M QP/\
( @

Crel n B. Colernan
120 as}ungton Street
Post Office Box 1006

Wmnsboro South Carolina 291 80

Hoover C. Blanton
.. 1414 Lady Street -

- Post Office Drawer 11209
Columbia, South Carolina 292} 1-1209
(803) 799-9791

May 8, 2003 ' ATTORNEYS FOR THE PLAINTIFFS

16

ROA-Page 0714



Pl

STATE OF SOUTH CAROLINA ) |
) IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ) C. A No.01-CP-20-RB&% =,

' 2n% 2
Samuel W. Rhodes, Jr. and - ) :-'] ERY
Piedmont Promotions, Inc., ) oc?2 |,

) m_t: o
- Ber =2
Plaintiffs, ) 0zs =
E
) P >
V. ) CERTIFICATE OF SERVICE
)
Marion L. Eadon, d/bla C&B )
Fabrication, )
)
Defendant. )
)

i, the imdersigned, of McCutchen E]anton Johnson & Bamette, LLP, attorneys for
the Plaintiffs, Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc., hereby certify that a
coby of thé foregoiné First Amended Complaint was served on the Defendant, by mailing
in the U. S. Mail, postage prepaid, a copy thefeof, to the attorneys for the Defendant, this 8th
day of May, 2003, addressed as follows:
Catherine G. Griffin, Esquire
- Baker, Ravenel & Bender, L.L.P.

Post Office Box 8057
Columbia, South Carolina 29202
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STATE OF SOUTH CAROLINA

) THE COURT OF COMMON PLEAS
)
COUNTY OF YORK . } FOR THE SIXTEENTH CIRCUIT
Auto-Owners Insurance Company, ) CASENO. 02-CP-46-2369
)
Plantiff, ) _ ‘
vs. ) ANSWER OF DEFENDANTS
) MARION L. EADON D/B/A C&B
) FABRICATION,-C&B
) FABRICATIONS, INC. AND LOW
) ~ COUNTRY SIGNS, INC. TO
) PLAINTIFF’S SECOND AMENDED
) COMPLAINT
)
Samuel W. Rhodes, Piedmont )
Promotions, Inc. and Marion L. Eadon, )
d/b/fa C&B Fabrication, C&B )
Fabrications, Inc., and Low Country )
Signs, Inc., : )
o Defendants. )

COME NOW ‘the Defendants, Marion L. Eadon, d/b/a C&B Fabrication, C&B
Fabrications, Inc. and Low Country Signs, Inc, by and through its undersigned attorneys,
answering the Seconded Amended Complaint of the Plaintiff, would allege and show unto the

Court:
1.- -~ Each and every allegation of the Plaintiff’s Complaint not specifically admitted

herein is denied.

* FOR A FIRST DEFENSE
2. The allegation in Paragraph 1 of the PlaintifP’s Complaint is admitted on

knowledge and belief. N

3. These Defendants admit that Samuel W. Rhodes is a citizen and resident of South
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Answer of Defendants Marion  Zadon, C&B
Fubrications, Inc. and Low Country Signs, Inc. to
Plaintiff’s Second Amended Complaint 02-CP-46-
2369

Carolina. This Defendant does not have sufficient knowledge or'information to admit or deny
the other allepations in Paragraﬁh 2 of the Plaintiff's Comp[aint,__so they are denied.

4. The allegation in Paragraphs 3 of the Complainl is admitted.

5. The allegation in Paragraph 4 th;n Auto-Owhcrs_ 1ssued a general Jiability policy
to C&B Fabrications, jnc. and Low Country Signs, Iﬁc., which were not, 1n fact, corﬁorations or
legal entities, in ‘September, 2000 is admitted. Inasmuch as the policy 'pu.rported to cover
nullities, it is .dcnied that Auto-Owners’ policy is limited to corborations‘ It is admitted -that the
policy was intended by the parties to cover all of the advertising activities with which Mr Eadon
was associated. Regarding the other allegations in Paragraph 4, these Defendaqts state that the
policy speaks for itself and the intentions of the panjcs and all parts of the policy must be
considered. | |

6. The é]legations in Paragraph 5 of the Comp]aint are legal concl'usions and
Tequire no response.

7. The allegation in Paragraph 6 of the Complaint -that Rhodes and Piedmont
Promotions, Inc. commenced a ia\.vv'smt in Fairfield County 1is admitt_ed. As to- the other
allegations in Paragraph 6, these Defendants state that the Complaint speaks for itself and that all
parts must be considered. N |

8. - As to the allegations in faxagpaphs 7,8,9,10, 11 and 13, these Dcfeﬁdants state-

~ that the Complaint speaks for itself. In Paragraph 8, it is denied that thé Complaint named “C&B
Féhric’atié_ns, Inc.” as a ciefendant, as there was no such legal entity.

9. .Regarding' Parag}aph ]2 of the Complaint, it is” admitted that Auto-Owners

provided a defense to its insured, Mr. Eadon d/b/a C&B Fabrication, in the underlying action.

ROA-Page 0717



Answer of Defendants Murio;l i “adon, C&B
Fabrications, Inc. and Low Cou...ry Signs, Inc. to
Plaintiff's Second Amended Complaint 02-CP-46-
2369

10. © As to the allegalions in Paragraphs 14.and 15 of the Complaint, these Defendants
plead that the transcript of trial speaks for itself apd. that the whole transcript needs to be
considered.

11, The allegations in Paragraphs 16 and 17 of the Complant are admitted.

12. ~ Repgarding Paragraphs 18-23 of the Complaint, these Defendants plead the policy,
which speaks for it‘self, and. that thé whole policy neéds to bé considered.

| 13. Regarding Paragraph 24 of the Complaint, these Defendants plead the policy
which speaks for itself, that the whole policy'needs to be considered and'deny that the cited
exclusions preclude éoverage for the Qamages assessed vagainst Marion Eadon d/b/a C&B
Fabrication.

14.  The allegation in Paragraph 15 of the Complaint is denied.

FOR A SECOND DEFENSE
(Waiver/Estoppel)
15. The responses in Paragraphs 1-14 above are realleged as though repeated verbatim

| Herein.

16. After the accident upon which this'. action is based, and until very recently, Plaintiff
Insprance Company in xeservafion of rights lettérs énd other correspondence failed to inform or
notify Mr. Eadon that it did not consider Mr Eadon to have bee;x an insured under the pq]icy.

17.  Plaintff Auto-Owners has thereb’y waived the night to now assert that Mr. Eadon is

~ not an insured under the policy.
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Answer of Defendants Marion  Zadon. C&B
Fabrications, Inc. and Low Country Signs, Inc. to
Plaintiff's Second Amended Complaint 02-CP-46-
2369

18. Mx Eadon relied on Auto-Owners’ silence about his insured status under the policy,
and about which Auto-Owners had a du& to inform him, in developing a defense strategyr in the
underlying tort action.

19. Because of Mr. Eadon’s réliance, to his detriment, on Auto-Owners’ failure to
inform him of its position, Auto-Owners is now equitably estopped from asserting that Mr. Eadon is

* not an insured under the policy.

FOR A THIRD DEFENSE
(Ratification)

20. The responses in Paragraphs 1-19 above are realleged as thougt; repeated vefbatim
herein. '

21.  After the accident, Auto-Owners, under its policy purportedly with C&B
Fabrication, Inc. and Low Country Signs, Inc., paid for some of the consequential damages. Auto-
Owners also provided a defense to Mr. Eadon, which would not have been done if he had not been
an insured.

22.  Auto-Owners thereby ratified that its policy did provide céverage to the entity sued
in the underlying Rhodes v. Eadon case, Mr. Eadon d/b/a C&B Fabricaﬁons. .
23. Having ratified that Mr. Ea(ion was an insured under its policy, Auto-Owners should

not now be heard to claim that Mr. Eadon was not an insured under that policy.

FQR A FOURTH DEFENSE
(Negligent Misrepresentation)

24.  The responses in Paiagraphs 1-23 above. are realleged as though repeated verbatim

herein.”
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Answer of Defendants Marior  Sadon, C&B
Fabrications, Inc. and L.ow Country Signs, Inc. to
Plaintiff's Second Amended Complaint 02-CP-46-
2369 '

25. After the accident that is the subject of this action, Auto-Owners misrepresented to
IVh Eadon that he was an insured under the general liability policy that Mr. Eadon had purchased
for his advertising business.

26. Auto-Owners had a du‘ty to provide true and correct information to Mr. Eadon about
his status under the policy.

27. Auto.-Owné:rs breached that duty to Mr. Eadon.

28. Auto-Owners’ breach of duty is the proximate cause of damages to Mr. Eadon to the
extent that he 1s held to be personally liable for damages.

WHEREFORE, Defendants Marin L. Eadon d/b/a C&B Fabrication, C&B Fabrications,
Inc. and Low Country Signs pray that Plaintiff’s claim for a dec}aratidn of no coverage be
denied, or alternatively, that Auto-Owners has waived, or is estopped from asserting, any claim
that there was no cﬁverage; or alternatively, that Auto-Owners’ actions have ratified .the
mnsurance contract; or ;cxlternatively, that Auto-Owners’ own negligent misrepresentation has

caused Mr. Eadon’s damages, for the costs and-fees associated with this action; and for such

.other remedy as in the judgment of the Court is just and reasonable.

The Defendanfs demand a jury trial.

SWEENY, WINGATE & BARROW, P.A.

William O. Swekny, 111
William R. Cali%\m_) S~
1515 Lady Street

Columbia, South Carolina 29211
(803)256-2233
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Fabrications, Inc. and Low Country Signs, Inc. 10
Plaintiff's Second Amended Complaint 02-CP-46-
2369

Columbia, South Carolina
August£ 2005

Attorneys for Defendants Marion L. Eadon

d/b/a C&B Fabrications, Inc., C&B

Fabrications, Inc. and Low Country Signs,

Inc.
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STATE OF SOUTH CAROLINA

) THE COURT OF COMMON PLEAS

COUNTY OF YORK ) FORTHE SD(TEENTH CIRCUIT
Auto-Owners Insurance Company, ) Case No.: 02-CP-46-2369

)
Piaintiff, )
)

V. ) CERTIFICATE OF SERVICE
' )
Samuel W. Rhodes, Jr., Piedmeont )
Promotions, Inc., Marion 1.. Eadon, )
C&B Fabrications, Inc., and Low )
Country Signs, Inc., )
Defendants. )

CERTIFICATE OF SERVICE

I, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, P.A.,

attorneys for, do hereby certify that I have
with the above-referenced case by malhng

prepaid, to the following address(es):

Columnbia, South Carolina
August,5 _, 2005

Hoover C. Blanton, Esquire

McCutchen, Blanton, Johnson & Barnette, LLP
Post Office Box 11209

1414 Lady Street

Colurnbia, South Carolina 29211-1209

Alfred Johnston Cox

Ellis, Lawhorne & Sims, P.A.
Post Office Box 2285 '
Columbia, South Cavolina 29202

WQPM

Bobble I. Powell

served a-copy of the foregoing Pleading in connection
a copy of the same by United States Mail, postage
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STATE OF SOUTH CAROLINA

et

THE COURT OF COMMON PLEAS

COUNTY OF YORK FOR THE SIXTEENTH CIRCUIT

Auto-Owners vlnsurance Company, Case No.: 02-CP-46-2369 .

Plaintiff,

)

)

)

)

) DEFENDANT MARION EADON D/B/A
)  C & BFABRICATION’S POSITION
) REGARDING EXCLUSIONS IN THE
) POLICY

)

)

)

)

)

)

Samuel W. Rhodes, Jr., Piedmont
Promotions, Inc., Marion L. Eadon,
C&B Fabrications, Inc., and Low
Country Signs, Inc.,

' Defendants.

INTRODUCTION

Per the Court’s instruction, the parties are to submit short, summary briefs on three topics: 1)
the effect of exclusions in the policy; 2) the effect of the Judgment on the policy, specifically which
damages awarded are covered by the policy; and 3) whether the judgment as rendered is covered.
‘The Court has ordered that thesc matters be addressed sequentially. This brief provides Defendant
Eadon’s position on the first topic.

GENERAL PROPOSITIONS

3

* Under South Carolina law, cxclusionary clauses in insurance policies are to be narrowly
construed and clauses of inclusion are to be broadly construed, both. to benefit the insured.
McPherson v. Michigan Mut. Ins. Co., 310 S.C. 316, 319,426 S.E.2d 770-71 (1993); South Carolina
Municipal Ins. and Risk Fund v. City of Myrtle Beach, 368 S.C. 240, 243, 628 S.E.2d 276, 277 (Ct.
App. 2006). - . :

* The policy in issuc has no exclusion-for punitive damages.

¢ The Rhodes v. Eadon d/b/a C & B Fabrication Jury awarded $3 million in actual damages.
There was no specification as to what allegations of damages were covered by the award. There was
evidence in the record that the jury could have found the following damages.

$5,400,000 for loss of use/lost profits from the three sign posts (Plaintiff claimed damages
for 50 years for 3 sign posts with 4 faces each which rented for $750 net per month; $750 x
12 sign faces x 12 months x 50 vears.= $5,400,000. (Transcript Vol. 11, p. 116; Vol. T, pp. 61-
62). . .
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Defendant Marion Eadon d/b/a'C & B Fabrication's
Position Regarding Exclusions in the Policy )
02-CP-46-2369 ' :

$1,734,500 for damages to real property ($1.8 million value w. sign posts - $65,500 value
without sign posts = $1,734,500). (Transcript, Vol. 11, pp-.27-28).

$155,460 — value of signs. (Transcript, Vol. ], p. 53).

g
$9,325 for bills that Rhodes had to pay as a result of sign falling. (Transcript, Vol. 1. pp. 85-
88, 96-97). Under collateral source rule, Rhodes 1s entitled to these as damages even if they
have been reimbursed. (Jury Charge, Transcript, Vol. IV, pp. 372-374).

The Trial Court’s charge to the jury about actual damages is in Transcript, Vol. IV, p. 368,
line 13, p. 372, line 10. :

If any one of these elements of damages is not excluded by the policy, the policy provides
coverage. Qwners Ins. Co. v. Clayton, 364 S.C. 555, 560-61, 614, SE.2d 61 1, 614 (2005).

SPECIFIC EXCLUSIONS

_Policy Exclusion ' Mr. Eadon’s Position
This insurance does not apply:to: C
Inapplicable, as there is no

a. “Bodily injury” or “property damage” _ evidence that Mr. Eadon
expected or intended from the standpoint of intended any damage to Mr.
the insured. This exclusion does not apply to Rhodes.

“bodily injury” resulting from the use of
reasonable force to protect persons or property.

b. “Bodily injury” or “property damage” for Inapplicable. Legal hability

which the insured is obligated to pay damages was found only for negligence
by reason of the assumption of hability in a Transcript. Vol. 1V, p. 389, as
contract or agreement. Plaintiff elected that remedy.
¢. “Bodily injury” or “property damage” for ‘ Inapplicable. No alcoholic
which any insured may be held liable by reason beverages involved.

of: ' '

~ (1) Causing or contributing to the intoxicaron

of any person; c

(2) The furnishing of ‘alcoholic beverages to a
person under the legal drinking age or under the
influence of alcohol; or

(3) Any statute. ordinance or regulation relating
-10 the sale, gift, distribution or use of alcoholic
beverages.

This exclusion applies only if you are in the
Business of manufacturing, distributing, selling,
serving or furnishing alcohol beverages.
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Defendant Marion Eadon d/bfa C & B Fabrication’s
Position Regarding Exclusions in the Policy )
02-CP-46-2369 :

d. Any obligation of the insured under a workers’
compensation , disability benefits or
unemployment compensation law or any similar
law. '

e. “Bodily injury” to:

(1) An employee of the mnsured arising out of
and in the course of employment by the insured;
or;

(2) The spouse, child, parent, brother or sister of
that employee as a consequence of (1) above.

f. (1) “Bodily injury” or “property damage”
arising out of the actual, alleged or threatened
discharge, dispersal, seepage, migration, release
or escape of pollutants.

g. “Bodily injury” or property damage arising out

- of the ownership, maintenance, usc or entrustment
others of any aircraft, “auto” or watercraft owned

or operated by or rented or loaned to any insured.

Use includes operation and “loading and “unloading”.

h. “Bodily injury” or “property damage™ arising out

of: . .

(1) The transportation of “mobile equipment by an
“auto” owned or operated by or rented or loaned to any
insured: or . : :

(2) The use of “mobile cquipment” in, or while in
practice or preparation for a prearranged racing, speed
or demolition contest or in any stunting activity.

i. “Bodily injury” or “property damage” due to war,
whether or not declared, or any act or condition

" incident to war. War includes civil war, inspfrection,
rebellion or revolution. This exclusion applies only
to liability assumed under a contract or agreement.

j- “Property damage’ to:

(1) Properly you own, rent or occupy; _
{2) Premises you sell, give away or abandon. If the
“property damage” arises out of any-part of those
premises.

(3) Property loaned to you.

(4) Personal property in the case, custody or control
of the insured. '

Inapplicable. No such claim
made.

Inapplicable. No “bodily
mjury” involved.

Inapplicable. No pollutants
involved.

Inapplicable. No use of

aircraft, “‘auto” or watercraft to .
involved.

Inapplicabie. No “‘mobile
equipment” involved.

Inapplicable. No act of war
involved.

Inapplicable. The facts of
Rhodes v. Eadon d/b/a C. & B

‘Fabrications differ from (1).

(2), (3) and (4). (5) does not
apply because it refers to active
operations going on on the
property. (6) does not apply
because the damages here
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Defendant Marion Eadon d/b/a C & B Fabrication’s
Position Regarding Exclusions in the Policy
02-CP-46-2369

would be in the “products -
completed operations hazard”.

(5) That particular part of real property on which you

or any contractors or subcontractors working directly

or indirectly on your behalf are performing operations.

If the “property damage” arises out of those operations;

or - :

(6) That particular part of any property that must be
restored, repaired or replaced because “your work” was
incorrectly performed on it.

Paragraph (2) of this exclusion does not apply if lhe
premises are “your work” and were never occupied, rented
or held for rental by you.

Paragraph (6) of this exclusion does not apply to “property
Damage” included in the “products-completed operations
hazard.”

These exclusions, k and

“This exclusion does not apply to the loss of use of

“Property damage” to “your product” arising out of
it or any part of it. :

1. “Property damage” to “your work” arising out of

it or any part of it and including in the * products completed

opcrations hazard”™.

.

n. “Property damage” to “impaired property” or
propcrty that has not been physically mJured arising
out of:

(1) A defect, deficiency, imdequacy or dangerous
condition in “your product’ ¢ “your work” or

(2) A delay or failure by you or anyone actmg on your
behalf to perform a contract or agreement in accordance
with its terms. :

other property arising out of sudden and accidental
physical injury to “your product” or “‘your work”

after it has been put to its intended use.

The policy defines “impaired property” as follows:

1, would exclude
coverage for the
$155,460 value of the
signs. Given that there
appears to be evidence
in the record that
supports over $7.1

. million actual damages

that appear to be covered,
the applicability of these
exclusions may be
academic:

See discussion below.

5. “lmpaired property” means tangible property, other than “your product” or *‘your work”

that cannot be used or is less useful because: -

'
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Defendant Marion Eadon d/b/a C & B Fabrication’s .
Position Regarding Exclusions in the Policy )
02-CP-46-2369

a. It incorporates “your product” or “your work” that is known or thought to be defective,
deficient, inadequate or dangerous, or

b. You have failed to fulﬁll the terms of a contract or agreement.

If such propeﬁy can.be restored to use by:

z;. The Irepair, replacement, adj.ustmem or removal of “your™ product” or ‘4your work” or
b. Your fulfilling the terms of the contract or agreement. |

Under this definition, the real property upon which the sign posts were erected is not “impaired
property,” as the property cannot be restored to use by repairing, replacing, adjusting or removing the
sign posts or by C & B Fabrication fulfilling any contract.

Fxclusion m is inapplicable. First, when the exclusion is construed narrowly against the
insurer, as our law requires, Owner Ins. Co. v. Clayton, 364 S.C. 555, 560, 614 S.E.2d 611, 614 (2005)
reh’g denied, and construing, “arising out of” as “‘caused by,” as must be done, id. at 561, 614 S.E.2d
at 614 citing McPherson v. Michigan Mut. Ins. Co., 310 S.C. 316, 426 S.E.2d 770 (1993), it is
inapplicable because the “property damage” was not caused to the real property by a defect,
deficiency, inadequacy or danperous condition in the sign posts. The property damage to the real
property was caused by the Statc not allowing signs to be re-erected on the property. Transcript, Vol.
11, p. 226. :

Even if the exclusion was otherwise applicable, however, the exception to the exclusion is
effective to obviate exclusion m. The exclusion does not apply because the loss of use of the real
property as a location for signs arose out of a sudden and accidental injury to a sign post after it had
been put to its intended use. Our Supreme Court has construed “sudden” in an exception to an
exclusion to mean “uncxpected.” Greenville County v. Insurance Reserve Fund, a Div. of the S.C.
Budget and Control Bd., 313 S.C. 546, 548, 443 S.E.2d 552, 553 (1994) reh’g denied. Mr. Rhodes’
deposition testimony makes. clear that the fall of the sign was unexpected. Transcript, Vol. 11, pp. 112-
13. As in Greenville County, the exception Lo the exclusion applies, obviating exclusion m.

n. Damages claimed for any loss, cost or expense - - See discussion below .
" incurred by you or others for the loss of use, with-

drawl, recall, inspection; repair, replacement, ‘

adjustment, removal or-disposal of

(1) “Your product”;

(2) “Your work™ or

(3) “Lmpaired property:; _

It such product, work or property is withdrawn or

recalled from the market or from use by any person

organization because of a known or suspected

defect, deficiency, inadequacy or dangerous

condition in it.
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Position Regarding Exclusions in the Policy
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Exclusion n is inapplicable as the real property is not, as addressed above, * ‘impatred property”
as defined by the policy, and it is not C & B Fabrication’s “work’ or “product”. The loss of use of the
real property is, therefore, not addressed in exclusion n, especially when the exclusion is construed
narrowly in favor of coverage, as it must be. Horry County v. Insurance Reserve Fund, 344 S.C. 493,
499, 544 SE.2d 637, 640 (Ct. App. 2001) (“[e]xclusions in an insurance policy are to be interpreted
narrowly and to the benefit of thc insured”)citing McPherson, supra.

Exclusion n is also ‘inapplicable because the real property was not withdrawn from use as a
location for advemsmg signs “because of a known or suspected defect, defi iciency, inadequacy or
dangerous “condition in it”(émphasis added). There is no evidence in the record of any defect,
deficiency, etc. in the real property itself, so the exclusion does not apply. If the exclusion is
ambiguous, moreover, it is construed against the insurer. South Carolina State Budget and Control
Bd., Div. of Gen’'l Svcs, Ins. Reserve Fund v. Prince, 304 S.C. 241 245-46, 403 S.E.2d 643, 646
(199])

CONCLUS]ON :

The only exclusions that have any apphcability in this case are k and 1, which exclude coverage
for damage to C & B-Fabrication’s own “work” or “product,” which is the sign posts themselves. The
other exclusions should not be applicable for the reasons cited. See Owners Ins. Co. v. Clayton, 364
S.C. 555, 614 S.E.2d 611 (2005) reh’g denied; Abernathy v. Providential Ins. Co. of America, 274
S.C. 388,264 SE.2d 836 (1980)

Construction of the exclusions should also be informed by the general purposes and intention
of a commercial general liability insurance pohcy Our Supreme Court has defined the purpose and
intention for such a pohcy as fo]lows

A comprehensive general liability policy, such as the onec at issue, provides
coverage “for all the risks of legal liability encountered by a business entity”, with
coverage excluded for certain specific risks. Rowland H. Long, LL.M., the Law of
Liability Insurance, § 3.06[1] (2001). This type of insurance “is not intended to insure
business risks, i.e., risks that are the normal, frequent, or predictable consequences of
doing business, and which business management can and should control or manage.”
/d. § 10.01 [1]. Specifically, “[t]he policies do not insure [an insured’s] work itself, but
rather, they generally insure consequential risks that stem from that work.” 1d.

Century Indem. Co. v. Golden Hills Builders, Inc., 348 S.C. 559, 565-66, 561 S.E.2d 355, 358 (2002)
(emphasis added).

Quoting Appleman’s treatise on insurance law, our Supreme Court held as follows:

We are of the opinion that the foregoing is the correct result under the plain and
clear language of the policy which we regard as being free of any ambiguity. But if there
conceivably be any doubt thereabout, the doubt or ambiguity, of course has to be resolved

ROA-Page 0728 .



Defendant Marion Eadon d/b/a C & B Fabrication's
Position Regarding Exclusions in the Policy
02-CP-46-2369

against the [insurance company]. We quote the following from 13 Appleman Insurance
Law and Practice, Sec. 7405:

The courts have frequently stated that provisions limiting liability of the insurer —

. such as exceptions from coverage, eéxclusions, restrictions, and conditions — are

particularly deserving of strict construction so as not to cut down the coverage
which the insured believed he was purchasing.

Cited as authority for the foregoing are cases from twenty-two states, including the South
Carolina case of Wheeler v. Globe & Rulgers Fire Ins. Co. (1923), 125 S.C. 320, 118 S.E.
609.

Milstead v. Life Ins. Co. of Virginia, 256 S.C. 449, 182 S.E.2d 867 (1971) (emphasis added).
This principle of our law should be applied in the case at hand.
Respectfully submittéd,

SWEENY, WINGATE & BARROW, P.A.

(M&MD/QQA

William O. Sweeny,l 1

William R. Cathoun,

-1515 Lady Street

Post Office Box 12129
‘Columbia, South Carolina 29211
(803)256-2233

Attorneys for Marion L. Eadon

Columbia, South Carolina

June 30 , 2006

N
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CERTIFICATE OF SERVICE

1, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, P.A_, attorneys
for Marion L. Eadon, do hereby certify that I have served a copy of the foregoing *Blank Pleading in
connection with the above-referenced case by mailing a copy of the same by United States Mail,
postage prepaid, to the following address(es):

Alfred Johnston Cox

Ellis, Lawhorne & Sims, P.A.
1501 Main Street, 5th Floor

Post Office Box 2285

Columbia, South Carolina 29202

Creighton B. Coleman _
McCutcheon, Blanton, Rhodes & Johnson
Post Office Drawer 11209

Columbia, South Carolina 29211

Hoover C. Blanton _

McCutchen, Blanton, Johnson & Barnette, LLP
Post Office Box 11209 g

1414 Lady Street

Columbia, South Carolina 29211-1209

Brte.l CLP%Q

Bobbie J. Powell? -

Columbia, South Carolina
June 20,2006
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STATE OF SOUTH CAROLINA ) THE COURT OF COMMON PLEAS
)
COUNTY OF YORK ) FOR THE SIXTEENTH CIRCU]T
Auto-Owners Insurance Company, ) Case No.:' 02-CP-46-2369
) ' ‘
Plaintiff, )
)
V. ) DEFENDANT MARION EADON D/B/A
) C & BFABRICATION’S POSITION
) REGARDING COVERAGE UNDER
) THE POLICY
: : )
Samuel W. Rhodes, Jr., Piedmont )
Promotions, Inc., Marion L. Eadon, )
C&B Fabrications, Inc., and Low )
Country Signs, Inc., )
Defendants. )

INTRODUCTION

Per the Court’s instruction, the parties are to submit short, summary briefs on three topics: 1)
the effect of exclusions in the policy; 2) the effect of the judgment on the policy, specifically which
damages awarded afe covered by the policy; and 3) whether the judgment as.rendered is covered.
The Court has ordered that these matters be addressed sequentially. This brief provides Defendant

Eadon’s position on the second topic.

GENERAL COVERAGE CONSIDERATIONS

The Policy’s Insuring Statement is, in pertinent part as follows:

SECTION | - COVERAGES

" COVERAGE A. BO]‘)lLY INJURY AND PROPERTY DAMAGE LIABILITY

L Tnsuring Agréemen[.

a. We will pay those sums that the insured becomes legally obligated to pay as
damages because of ... “property. damage” to which this insurance applies. -

Policy, p. 1 of 14.

The policy defines property damage as follows:

12. “Property damage’”™ means:
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a. "Physical injury to tangible property, including all resu]tin'g foss of use of that
“property. All such loss of use shall be deemed to occur at the time of the
physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured. All such loss
shall be deemed to occur at the time of the “occurrence” that caused it.

“Policy, pp. 13-14 of 14. This definition brings within the coverage provided by the Insuring
Agreement all loss of use of tangible property that is a consequence of an “occurrence,” whether the
tangible property is physically injured or not. The j jury in Rhodes v. Eadon d/b/a C & B Fabrication,
which issued a general verdict that did not specify the source of the damages, could have found Mr.
Eadon d/b/a C & B Fabrication legally liable for the loss of use of the real property, to include the
loss of use of the signs themselves inasmuch as they had become fixtures on the property.

I THE POLICY COVERS ALL UNEXCLUDED, CONSEQUENTIAL DAMAGES.

Commercial General Liability policics such as that Auto-Owners sold to Mr. Eadon’s
corporations — doing business under a trade name, C & B Fabrication —.are intended to cover
consequential damages resulting from the insured’s work or product to other property. Our Supreme
Court has stated the general rule as follows:

/ .

A comprehensive general liability policy, such as the one at issue, provxdes coverage

“for all the risks. of legal lability encountered by a business entity,” with coverage
excluded for certain specific risks. Rowland H. Long, LL.M., The Law of Liability
Insurance, §3.0-6[1] (2001). This type of insurance “is not intended to insure
business risks, i.e., risks that are the normal, frequent, or predictable consequences of
doing business, and which business manager can-and should control or manage.” Id.
§10.01 [1]. Specifically, ‘[tlhe policies do not insure [an insured’s} work itself, but
rather, they generally insure consequential risks that stem from that work.” Id. See
also Isle of Palins Pest Control Co. v. Monticello Ins. Co., 319 S.C. 12, 459 S E.2d
318 (Ct. App. 1995), aff’d, 321 S.C. 310, 458 S.E.2d 304 (1996) (gencral liability
policy is intended to provide coverage for tort habihty for physical damage to
property of others; it is not intended to provide coverage for insured’s contractual
liability which causes economic losses); Sapp v. State Farm Fire & Cas. Co., 226 Ga.
App. 200, 486 S.E.2d 71, 75 (1997) (noting risk intended to be insured is possibility
that work of insured, once completed, will cause bodily injury or damage to property
other than to completed work itself, and for 'v_&hich insured may be found liable;
coverage applicable under CGL. policy is for tort hahility for injury to persons and
damage to other property and not for contractual liability of insured for economic loss
because completed work is not that for which the damages person bargained). .

Century Indemin. Co. v. Golden Hl"S Builders, Inc., 348 S.C. 559, 565- 66 561 S.E.2d 355, 358
(2002).

Here, the jury’s award of $6.5 million was based on the negligence cause of action, so all of
Mr. Eadon d/b/a C & B Fabrication’s liability is tort liability.

2
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1t may be anticipated that the insurance company will assert that the damages assessed by the
jury in the underlying case were for “‘economic losses.” That assertion is incorrect under our law. A
leading South Carolina case on economic loss, and the lack of coverage for it, is Auto-Owners Ins.
Co. v. Carl Brazell Builders, Inc., 356 S.C. 156, 588 S.E.2d 112 (2003). In that case, our Supreme
Court answered the followmg certified question from the South Carolina District Court: '

Do the subject CGL policies obligate the plaintiffs to mdemmfy and defend
the corporate defendants for the claims of the claimants which are economic in nature
and based solely on the diminution in value of the claimants’ rcspective properties?

In Carl Brazell, a declaratory action brought by Auto-Owners Insurance Company, the
claimant-defendants had brought claims against the builder-defendants based on the presence of
World War II explosives on the property where the claimants had purchased homes. They alleged
that the value of their hornes had been diminished. It was important to the Court that the claimants
had not alleged “any physical injury to their property,” 356 S.C. at 63, 588 S.E2d at 1 15-16, so
they had no “property damage” under the policy. Jd.

Here, as contrasted with Carl Brazell, there were allegations — accepted by the jury — that
there was physical injury to the real property. That was, moreover, the basis upon which venue was
retained for Rhodes v. Eadon d/b/a C & B Fabrication in Fairfield County.

The general law is that all damages that are causally related to “property damages™ as defined
in a CGL policy are covered by the policy. The following extract from the treatise, Handbook on
Insurance Coverage Disputes, explains and provides examples of its application:

The standard post-1973 CGL policy, which covers *“damages because of ... property
damage,” defines “property damage™ as: (1) the physical injury to or destruction of
tangible property which occurs during the policy period including the loss of use
thereof at any time resulting there from, or (2) loss of use of tangible property which
has not been physically injured or destroyed provided such loss of use is caused by an
occurrcnce during the policy period. “[T]he most sensible reading of the ... phrase, ;
“damages because of ... property damage,’ requires the insurer to pay all damages
which are causally related to an item of ‘property damage’ which.satisfies either of
the policy’s definitions. Federated Mut. Ins. Co. v. Concrete Units, Inc , 363 N.W.2d
751,757 (Minn. 1985)

Thus, courts must nitially determine whether conscquential damages follow either a
direct physical injury to tangible property, or a loss of use of tangible property ... [1}f
either of the 1wo prongs of the “property damage” definition have been satisfied.
consequential damages may constitute property damage. See, e.g. Wesichester Fire.
“Ins. Co. v. Bell Lumber & Pole Co., No. 86 C 8948 (N.D.INL. Oct. 23, 1991)
(consequential damages were causally related to the railroad company’s loss of use of
its rail cars); Central Armature Works, Inc. v. American Motorists, Ins. Co., 520
F.Supp. 283, 289 (D.D.C. 1980) (lost profits stemming from loss of use of a shredder
resulting from property damage inflicted by acts of the insured were covered by CGL

-3
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policy); Minnesota Mining & Mfg. Co. v. Travelers Indem. Co., 457 N.W.2d 175,
182 (Minn. 1990) (“Damages which are causally related 1o covered - ‘property
damage’ should also be covered under the language of the policy.”); Federated Mut." .
Ins. Co. v. Concrete Units, supra, 363 N.W.2d at 756-57 (thc loss of use of a grain
elevator resulied in consequential damages); Marley Orchard Corp. v. Travelers
Indem. Co., 50 Wash. App. 801, 750 P.2d 1294, 1297, review denied, 110 Wash.2d
1037 (1988) (stress to tress. constituted property damages were covered by the
insured’s CGL policy). . ' :

A loss arising from “‘property damage” is recoverable, whether or not the loss itself is
tangible. - See, e.g. Aetna Casualty & Sur. Co. v. General Time Corp., 7094 F.2d 80,
83 (24 Cir. 1983) (lost profits resulting from defective motors incorporated into zone
valves); Central Armature Works, Inc. v. American Motorists Ins. Co. supra 520
F.Supp. at 289 (lost profits resulting from negligently repaired scrap metal shredder);
DiMambro-Northead Assocs.v. United Constr. Ins., 154 Mich.App. 306, 310, 313-16,
397 N.W.2d 547, 548, 550-51 (1986), appeal denied, 428 Mich. 893 (1987) (lost
profits, additional overhead and labor costs following fire in a tunnel under
construction); General Ins. Co. of Am.v. Gauger, 13 Wash.App. 928, 538 P.2d 563,
566 (1975) (lost profits resulting from defective crop seed), Safeco Ins. Co. v.
Munroe, 165 Mont. 185, 527 P.2d 64, 68- 69 (1974) (lost profits following injury to a
wheat crop).
Barry R. Ostrager & Thomas R. Newman, Handbook on Insurance Coverage Disputes
§7.03 (9" ed.1998). See also Jeffrey W. Stempel, Law of Insurance Contract Disputes 14-
10 (‘[W]here economic damage occurs as a fairly traceable consequences ol tangible
physical injury, property damage coverage is available.”).

Mattiola Constr. Corp. v. Commercial Union Ins. Co., 2002 WL 434296 (Pa. Com. PL. 2002). See
also, First Newton Nat'{ Bank v. General Cas. Co. of Wisconsin, 426 N.W.2d 618, 626 (lowa 1988)
(“Our conclusion is in step with the conclusions reached by the majority of courts that have
interpreted similar provisions in the fact of similar arguments ... The guide 1o determination of
coverage is the kind of property rather than the kind of injury. T.mmble property rendered useless is
injured and hence is covered, since the definition of damages includes loss of use property resulting
from property damage.” We, like a majority of courts include tangible damage such as diminution in
value of tangible property” quoting Continental Casualty Co. v. Gilbane Bldg. Co., 391 Mass. 143,

147-48, 461 N.E.2d 209, 212-13 (1984) (citations omutted)); W.E. O’Neil Constr. Co. v. National
Union Fire Ins. Co., 721 F.Supp. 984, 991-93 (N.D. 1l 1989) (*National Union also contcnds that it
is not liable because ‘property damage’ does not include economic losses, and that the only losses
claimed by the Owner against O’Neil are such economic losses. The Court rejects National Union’s
argument that economic losses are not covered, based on two independent grounds. First, the policy
specifically defines “property damage” as including “loss of use of tangible property which has not
been physically injured or destroyed.” Second, the Court disagrees with National Union’s position
that the case law has interpreted “property damage” as excluding all types of economic losses.” The
case also provides a history of case law). -

It therefore, appears that a' majority of courts hold that CGL policy provides coverage for
damages for lost profits and diminution in value if they are caused by “property damage” as defined

4
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by the policy. That is entirely consistent with the South: Carolina Supreme Court’s holding in
Century Indem. Co. v. Golden Hills Builders, supra, which essentially holds that CGL policies
provide coverage for all tort hablhly, unless excluded, but not for the insured’s contractual liability
for economic loss.

The losses that Auto-Owners is being asked to cover are, therefore, not “economic losses”
but are consequential damages from a tort. Such damages are generally within the intended
coverage of a CGL policy.

IL THE SIGNS HAD BECOME FIXTURES, AND PART OF THE REAL PROPERTY.

In Rhodes v. Eadon d/b/a C & B Fabrication, Mr. Rhodes and Piedmont Promotions
specifically did allege — and prove to a jury — physical injury to tangible property including the real
property to’ which the signs had been attached. That property included, as fixtures, the signs.
Specifically in their First Amended Complaint, the Plaintiffs allege the following:

‘ 3. This Action arises out of a transaction involving injuries to real
: property situation in Fairfield County, South Carolina.

9. When installed, each sign became a fixture on, and a part of, the
Plaintiffs real property conscqucmly enhancing the value and usefulness
of the real property.

ll. In December, 2000, it was obscrved that one of the three signs was -
* leaning towards Interstate. Highway I-77 and this was reported to the
Defendant who was requested to correct the Jeaning and to inspect the other
two signs and make any needed corrections to them. On or aboul
" Wednesday, January 17, 2001, the Defendant made adjustments to the sign
that was leaning and purportedly checked the other two signs.

12. On the afternoon of Saturday, Januvary 20, 2001, at approximately
5:30 p.m., one of the signs fell on Interstate Highway 1-77 into both
southbound traffic lanes. The sign that fell was not the sign that was
tleaning previously. :

20.  Asadirect and proximale resuit of the foregoing, the Plammt has
sustained injury and damage as follows

a. by having 1o remove the signs as aforesaid;

b. the Plaintiff now has lost the opportunity 1o erect and
maintain as an economic enterprise on his real property in Fairfield
County the outdoor advertising billboard signs adjacent Interstate I-
77 as a consequence of the  cancellation of the three permits by
the South Carolina Department of Transportation.
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c. the Plaintiff has lost the certainty of the revenue of the
advertising that the signs would have displayed for years to
come; ' '

d. the Plaintiff has paid for-three signs which are worthless to L
him because they cannot be used.  They cannot be used because

they were not buiit according to the design plans and as built they

are non-functional, useless, unsafe, and hazardous.

e. As a consequence of having to rcmove the signs pursuant to
the mandate of the South Carolina Department of Transportation,
permanent fixtures on the Plaintiff’s real property had to be
removed which has resulted in significant  injury to the
Plaintif’s real property and has significantly impaired its value
and usefulness, which injury cannot be replaced or repaircd under
the current mandates of the South Carolina Department of
Transportation prohibiting the use of signs at this location.

First Amcnded Complaint (emphasis added).

Under South Carolina law, there is a four-part test for determining whether an item of
personal propcrty continues to be personal property or becomes a fixture on the real property to
which it is attached. Carrol} v. Britt, 227 S.C. 9, _ , 86 S.E2d 612, 615 (1955). The. four factors
that govern this determination are: 1) the mode of ‘attachment or annexation; 2) the character of the
structure; 3) the intention of the party making the annexation; and 4) the rclationship of the parties.
1d. Here, all four of the factors support the idea that the sign posts were fixtures on the land, and the
jury inferably held as a fact that the signs were fixtures, as Mr. Rhodes had alleged in his amended
complaint. See supra, p.4.

There was plenty of evidence to support the jury’s factual finding. Regarding the first factor,
there was testimony that the base of the signs was inserted 27 feet into the ground, Transcript, Vol. I,
pp- 59, 60, and was considcred to have at least a 50 ycar useful life. Transcript, Vol. 11, p. 116. That
is virtually the same life span as many houses. ‘It has been held by a South Carolina court that a
mobile home, with a much diminished attachment to the land and shorter expected longevily, was a
fixture. In re. Rebel Manufacturing and Marketing Corp., 54 B.R. 674 (Bankr. D.S.C. 1985).

Regarding the second factor, the character of the structure, the sign posts were constructed on
site using various components, permanently joined.. They could not be removed or transported in
one picce, but required destructive disassembly. In Rebel Manufacturing and Marketing, the Court
considered it significant that the mobile home “would have 1o be completely divided in order to be
transported.” 45 B.R. at 676. Far more extensive, and destructive, work would be — and was —
required to dismantle the signs and transport their components. '

As to the third factor — the intention of Mr. Rhodes — it was expressly his intention that the
signs were to be fixtures and to be in service for 50 years. Transcript, Vol. 1, p. 60: Vol. I, P.116.
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The relationship of the parties was that Mr. Eadon’s ‘company was hired to fulfill’ the
_intention of Mr. Rhodes, as they inferably had the same intentions. Inasmuch as Mr. Rhodes owned
both the land and, after their completion, the sign, Transcript, Vol. 1, p.60, his staled intention would
clearly apply to both.

Therefore, both the jury’s verdict — based on Mr. Rhodes’ testimony — and the law, confirm
that the sign posts were fixtures on the land. Because the signs were fixtures on the land, they had
become an integral part of the land. Under Sonth Carolina law, fixtures are real property. Texaco,
Inc. v. Warrington, 264 S.C. 18, 21, 212 S.E.2d 57, 60 (1975). They were, therefore, no longer C &
B Fabrication’s or Mr. Eadon’s “work” or “product,” as the real property was not their “work™ or
“product.” The exclusions for damage to your work™ or “your product’ are, therefore, inapplicable
and do not exclude coverage for any damages.'. See National Union Fire Ins. Co. of Pittsburg, Pa. v.
Structural Systems Technology, Inc., 756 F. Supp. 1232 (E.D. Mo. 1991); Cincinnati Ins. Co. v.-Fab
Tech, Inc., 2005 WL 1492377 (D.N.H.2005).

III. THERE IS COVERAGE FOR ACTUAL DAMAGES THAT WERE AWARDED BY
THE JURY.

The Rhodes v. Eadon d/b/a C & B Fabrication jury awarded $3 million in actual damages.
There was no specification as to what allegations of damages were covered by lhe award There was
‘evidence in the record that the jury could have found the followmg damages.

$5,400,000 for loss of use/lost proﬁls'fro'm the three sign posts (Plain_liff-claimed damages -
for 50 years for 3 sign posts with 4 faces.each which rented for $750 net per month; $750 x
12 sign faces x 12 months x 50 years = $5,400,000. (Transcript Vol. 11, p. 116; Vol. 1, pp. 61+
62). An expert witness testified that Mr. Rhodes would lose, in present value, $4,212,386
from not having use of the signs. Transcript, Vol. I, pp. 255-261, 277-278. ‘ ‘

$1,734,500 for physical injury to real property ($l 8 million value w. ﬁxtuces $05, 500 value
with fixtures :emoved $1 734 ,300). (Tranbcnp( Vol. I, pp. 27-28).

$155.460 -- value of signs, mlegral parts of the real properly.’- (Transcript, Vol. 1, p. 53).
~ $9,325 for bills that Rhodes had to pay as a result of sign falling. (Transcript, Vol. 1. pp. &5-
88, 96-97). Under collateral source rule, Rhodes is entitled to. these as damages even if they

have been reimbursed. (Jury Charge, Transcript, Vol. IV, pp. 372-374).

The Trial Court’s charge to the jury about actual damages is in Tr'mscnp[ Vol. 1V, p. 368, line 13-
p- 372, line 10

' This represents a modification of Defendant Eadon's position as lo exclusions.

.
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. The injuries alleged by Plaintiffs in the underlying action are physical injury to real property
and the loss of use of the real property for the purpose of erecting signs.” There was testimony at trial
that the signs were part of the property — permanent fixtures. Trial Transcript, Vol. 1, p. 60

The Trial Court’s charge to the jury recogmzed the damage-to real- property nature of Mr.
Rhode’s claim. The following charge was-given to-the jury.

1 CHARGE YOU THAT THE GENERAL RULE IS THAT IN A CASE OF INJURY
OF A PERMANENT NATURE TO REAL PROPERTY, THE PROPER MEASURE
OF DAMAGES IS THE DIMINUTION OF THE MARKET VALUE BY REASON
OF THAT INJURY OR DAMAGE OR, IN OTHER WORDS, THE DIFFERENCE
BETWEEN THE VALUE OF THE LAND BEFORE THE INJURY OR DAMAGE
AND ITS VALUE AFTER.

WHERE AN INJURY OR DAMAGE RESULTS IN A TEMPORARY OR NON-
PERMANENT INJURY TO REAL PROPERTY, THE LANDOWNER CAN
RECOVER THE DEPRECIATION IN THE RENTAL OR USABLE VALUE OF
THE PROPERTY CAUSE BY SUCH ]NJURY '

Transcnpt of Trial, v. IV at'p. 369 The Court also charged the jury. on damages for fulure profits, as
follows:

IF YOU FIND THAT THE PLAINTIFF IS ENTITLED TO A VERDICT FOR
ACTUAL DAMAGES, YOUR VERDICT MUST AND SHOULD INCLUDE AN
AMOUNT TO COVER ANY. AND ALL DAMAGES THAT THE EVIDENCE
SHOWS YOQU WILL BE REASONABLY CERTAIN TO HAVE OCCURRED
EITHER IN THE PAST, THOSE DAMAGES WHICH YOU. ARE CONVINCED
MOST PROBABLY RESULTED FROM THE INJURY OR DAMAGE...AND
THAT WOULD INCLUDE NOT ONLY PAST, BUT ANY FUTURE DAMAGES
WHICH YOU FIND MOST REASONABLY CERTAIN THAT THE PLAINTIFFS
OR PLAINTIFF IS MOST LIKELY TO EXPERIENCE OR SUSTAIN.

FUTURE DAMAGES, LIKE PAST DAMAGES, NEED NOT BE PROVEN TO A
MATHEMATICAL CERTAINTY AND OFTEN MUST BE APPROXIMATED.
THESE FUTURE DAMAGES MUST BE THE RESULT OF, AS I TOLD YOU,
ONE OF THE ALLEGED ACTIONS OR INACTIONS ON THE PART OF THE
DEFENDANT. ' .

Trial Transcript, v. 1V at pp. 371-72.

At every step of the underlying action, the claim of damage to real property was articulated
and evidence was produced to support it. Even venue was determined on this basis. The holding of
the jury as to actual damages was necessarily based on the loss of use of the real property. The only
evidence presented that could bring a $3 million verdict for actual damages was that cited above for
the future profits lost because of Mr. Rhodes’ loss of use of the real property.
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In this case, both aspects of 'the policy’s definition of “property damage” are alternatively
applicable. There was physical damaoe to tangible propcrty in that the land was damaged in the
‘physical loss, by falling or by mandatory removal, of the sign fixtures. The term “tangible property”
is not defined in the policy and common, everyday definition of “tangible” is, “that can be touched,
that can be felt by touch; having actual form and substance.” ? Land, therefore falls within the
normal definition of tangible property. There was also certainly loss of use of such property in that
it could no longer be used to dlsplay signs to be seen on the Interstate highway.

If it; for some reason, is held that the land was not physncally injured by the forced removal
of the sign fixtures, the second prong of the definition of property damage is applicable: i.e., “[}Joss
of usc of tangible property that is not physically injured.” Again, Mr. Rhodes clearly lost the use of
his land for purposes of displaying advertising signs to travelers on the Interstate highway. That is
the sole basis for the jury’s award of damages for lost profits. The property does not need to be
rendered useless for there to be property damage, especially because the policy does not define the
degree or extent of loss of use required to invoke coverage The Alabama Supreme Court addresses
‘this.issue as follows

The failure of the loss of use provision of the Gerling policies to specify the extent of
the loss of use, whether complete uselessness or diminishment in value for a
particular purpose, means that, at a minimum, the provision is ambiguous -and
therefore due to be construed against Gerling under the circumstances of this case.
See Georgia Farm Bureau Mut. Ins. Co. v. Meyers, Cherokee Credit Life Ins. Co. v.
Baker,. We believe that the approach of the cases cited by the circuit court, where the
courts involved addressed the definition of property damage under the particular facts
before them, is more appropriate than a rigid rule of “uselessness” that would not
accommodate a fact situation involving a dinunishment in value. Thus, construing
the loss-of-use provisions of its policies most-strictly against Gérling, we conclude
that the circuit court was correct in determining that Gerling owed coverage for
Wheelwright’s loss of use of its tractors as a result of the failure of Dorsey’s trailers.

Lib_erly Mut. Ins. Co. v. Wheelwright Trucking Co., 851 S0.2d 466, 494-95 (Ala. 2002).

There was, therefore, “property damage,” to the real property as defined by the policy under -
both aspects of the definition or the other. Co ' o

There was also property damage to the fence, Transcript, Vol. 1, p. 96, and 1o the interstate
highway, Transcript, Vol. I, pp. 85-87, 'on which the sign fell. These are clearly consequential
damages to the property of others They are, therefore, covered under Auto-Owners’ CGL policy.

V. THEREIS COVERAGE FOR PUNI I‘lVE DAMAGES.

The jury awarded $3.5 million in pumitive damages ngainsl Mr. Eadon d/b/a C & B
Fabrication, inferably for recklessness or willfulness in causing property damage to Mr. Rhodes.
Auto-Owners’ policy does not in any way excludc payment of punitive damages. South Carolina

2Webster's New World Dicnonary of the American Language.

9
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does not, as'a matter of public policy, hold that punitive damages are outside of coverage by liability
insurance policies. In fact, under the automobile liability insurance section of our statutes,
“damages” is specifically defined to include punitive damages, S.C. CODE ANN. § 38-77-30 (4)
(2002) (* ‘Damages’ includes both actual and punitive damages™). Our public pohcy, therefore,
supports the proposition that liability insurance covers punitive damages.

The i msunng statemem in Auto-Owners’ policy, in pertinent part, states that, *[wle will pay
those sums that the insured becomes legally obligated to pay as damages because of ... ‘property
damage’ to which this insurance applies.” Policy, p. 1 of 14. This statement does not limit coverage
to actual or compensatory damages. In similar circumstances, South Carolina courts have held that
general liability policies cover punitive damages. South Carolina State Budget & Control Board v.
Prince, 304 S.C. 241, 403 S.E.2d 643 (1991). The Prince Court held as follows:

The policy under consideration did not limit recovery to actual or compensatory
damages. The language of the policy here is sufficiently broad ... to cover liability
for punitive damages as such damages are included in the ‘sums’ which the insured is
legally obligated to pay as damages because of bodily injury within the meaning of
the policy. [Carroway v. Johnson, 245 S.C. 200, 205, 139 S.E.2d 908, 910 (1965)]
Here, as in Carroway, the policy does not limit recovery to actual damages. Instead,
the policy uses broader language which, under the rules of construction and
interpretation ol insurance policies, must be read as encompassing punilive damages.
The Fund is obligated, under the language of its policy, to provide coverage for any
punitive damages awarded dgamsl Prince.

304 S.C. at 249, 403 S.E.2d at 648. See also, State Farm Mut. Auto. Ins. Co. v. Hamilton, 326 F.
Supp. 931, 935-36 (D.S.C. 1971) (affirming that coverage of punitive damages is, based on State
statutes and Carroway v. Johnson, 245 S.C. 200, 139 S.E.2d 908 (1965), consistent with the public
policy of South Carolina. Quotes Appleman Insurance Law and Practice to effect that “[i]iability
policies have been held to cover punitive, as well as compensatory, damages’™).

In.the policy here, as in Prince, the phrase, “those sums the insured becomes legally obligated
to pay as damages,” is sufficiently broad to encompass punitive. damages. If there is one dollar
($1.00) in covered actual. damaoeq then all the punitive damages should also be covered. Even
excluding the primary loss-of-usc damages, thére was obviously more than one dollar in actual
damages, including, inter alia, damage to the fence, Transcript, Vol. 1, p. 96; $300 for *cutting sign
loose on I-77,” Transcript. Vol. I, p. 86; $1835 for the use of a crane to “aid in sign removal,” Id. at
pp. 87-88; $5590 for 10 hours use of a crane to “take the third sign down,” Id. at pp. 88-89. There
appears to be no South Carolina case that holds that a general liability policy with such broad
wording {ails to provide coverage for punitive damages. Auto-Owners’ policy here, under the law of
South Carolina, covers the award of punitive damages against Mr. Eadon.

The majority of other jurisdictions also hold that CGL policies cover punitive damages
unless they contain words that unambiguously exclude them. The treatise, Handbook on Insurance
Coverage Disputes, §12.02{a] states the following:

i0
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- The majority of courts have held that an insurance policy which provides coverage
for “damages” includes coverage for punitive damages unless such coverage is
specifically excluded elsewhere in the policy. See e.g. Ridgeway v. Gulf Life Ins.
Co., 578 F.2d 1026 (5th Cir. 1978) (Texas law); Hensley v. Erie Ins. Co., 168 W.
Va. 172, 283 S.E.2d 277 (1981); Dayton Hudson Corp. v. American Mut. Liab.
Ins. Co., 621 P.2d 1155 (Okla. 1980); Harrell v. Travelers Indemn. Co., 279 Or.
199, 567 P.2d 1013 (1977); Scott v. Instant Parking, Inc., 105 IIL. App. 2d 133,
245 N.E.2d 124 (1" Dist. 1969); Lazenby v. Universal Underwniters Ins. Co., 214
Tenn. 639, 383 S.W2d 1 (1964)

In reversing a trial court’s holding that an award of punitive damages was not covered by
CGL policy, the Washingion State Court of Appeals held as follows:

A review of case law from other )unsdlcuons interpreting virtually identical policy
Janguage shows that the trial court’s rationale is the minority rule. Most courts do
not focus on the meaning of * ‘because of”; they look instead to the phrase “all sums
that the insured becomes legally obligated to pay as damages” {FN1] and interpret
it as providing coverage for punitive damages. See, e.g., Lazenby v. Universal
Underwriters Ins. Co.; Price v. Hartford Acc. & Indemn. Co.; Abbie Uriguen Olds.
Buick, Inc. v. United States Fire Ins. Co. ; Northfolk & Western Ry. Co. v.
Hariford Acc. & Indemn, Co.; Harrell v. Travelers Indemnity Co.; State v. Glens
Falls Ins. Co.; Hensley v. Erie Ins. Co.; Skyline Harvestore Systems, Inc. v.
Centenntal Ins. Co.; Providence Wash. Ins. Co. v. Valdez; Brown v. Maxey; South
Carolina Statc Budget & Control Board v. Prince; But see Heartland Stores, Inc. v.

Royal Ins. Co.

ENI1. Hartford’s clause uses the words “those sums” instead of “all sums”, an insignificant
distinction in this context.

The majority rule emphasizes the absence of a specific exclusion for punitive damages
and the absence of any other distinction in the pollcy between compensatory and
punitive damages. ;
Fluke Corp. v. Hartford Acc & lndemn Co 7 P.3d 825, 828-29 (Wash Ct. App. 2000) (emphasis
added).

In this case, Auto-Owners’ policy did not exclude punitive damages and it “could have
explicily excluded coverage for punitive damages had they intended such an outcome.” Mathias, J.
et al., Insurance Coverage Disputes §9-20.9{c] citing, inter alia, South Carolina Siate Budget &
Control Board v. Prince, 304 S.C. 241, 249, 403 S.E.2d 643, 648 (1991). Given Auto-Owncrs’
failure 10 exclude coverage for punitive damages, and that the policy expressly provides coverage for
damages “that the insured becomes legally obligated to pay,” there should be coverage under the
policy for the $3.5 million awarded for punitive damages.
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" CONCLUSION

The Auto-Owners’ policy should be held to provide coverage for actual damages and punitive
damages up to the policy limits. '

Reépeclfu]ly submitted,

WEENY, WIN BARROW, P.A.

vwilliam OW
William R. Calhoun, Jr:

1515 Lady Swreet Co

Post Office Box 12129

Columbia, South Carolina 29211

(803)256-2233

Attornéys for Marion L. Eadon

Columbia, South Carolina

July [2- 2006
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CERTIFICATE OF SERVICE

1, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, P.A., attorneys
for Marion L. Eadon, do hereby certify that I have served a copy of the foregoing *Blank Pleading in
connection with the above-refereénced case by mailing a copy of the same by United States Mail,
postage prepaid, to the following address(es): : '

‘Alfred Johnston Cox

Ellis, Lawhorne & Sims, P.A.
1501 Main Street, 5th Floor

Post Office Box 2285

Columbia, South Carolina 29202

Creighton B. Coleman

McCutcheon, Blanton, Rhodes & Johnson
Post Office Drawer 11209

Columbia, South Carolina 29211

Hoover C. Blanton

McCutchen, Blanton, Johnson & Barnette, LLP
Post Office Box 11209

1414 Lady Street

Columbia, South Carolina 29211-1209 N :

Bobbie J. Powell

Columbia, South Carolina _
July _72, 2006
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" STATE OF SOUTH CAROLINA: - "¢ ¥IN:JHE COURT OF COMMON PLEAS

COUNTY OF YORK - < v [h L) SOIRIL ACTION NO.: 02-CP-46-2369
Codt e
Auto-Owners Insurance Coffipany.i; - ,)Q A
R AR e N
Plaintiff, )
)
V. )
) = PLAINTIFF’S TRIAL BRIEF
Samuel W. Rhodes, Piedmont ) ON ISSUE OF DAMAGES
Promotions, Inc. Marion L. Eadon d/b/a ) :
C&B Fabrication, C&B Fabrications, Inc. )
And Low Country Signs, Inc., )
' )
Defendants. )
)
)

Plaintiff Auto-Owriers Insurance Company ("Auto-Owners”) submits " this
pretrial brief on the issues relating to whether the damages recovered by
Defenda_nts Samuel W. Rhodes (‘Rhodes”) and Pfedmont Promotions, Inc.
(“Piedmbnt") in the certain state court civil action a.géinst Marion L. Eadon d/b/a
C&B Fabrication ("Eadon”) are an insurable loss.

A;Jto-Ownérs ‘issued a Commercial General Liability Policy to C&B
Fabrications, inc. and Low Country Signs, Inc. (“C&B“)vfor the policy period
beginning September 17, 2000 through, September 17, 2001. Piedmont, owned
by Rhodes, contracted with Eadon .to fabricate, deliver and install three outdoor
a'dvértising billb_oard signs on property that Rﬁodes owned along lhterstéte 77 in
Fairfield County. The .signs' were installed, completed and put to their intended
use by Piedmont in February 2000. lh December QOOO, Piedmont reported that
one of the signs was leaning towards the interstate. On or about January 20,

- 2001, one of the signs fell across the interstate.
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thdes and Piedmont instituted an action against Marion L. Eadon d/b/a

, C&B Fabrication in the Fairfield County Court of Common Pleas, entiled, Samuel

W. Rhodes. Jr. and Piedmont’ Promotions, inc v. Marion L. Eadon d/b/a C&B
Fabrication, civil action number O1-'CP-20-334. The Amended Complaint alleges
that the signs fabricated by Marion L. Eadon d/b/a C&B Fabrication Were defeclive |
and unsuitable for their intended use.

The case was tried before a jury stamng August 30, 2004. Piedmont and
" Rhodes sought the followmg damages at trial: $51, 820 00 for the cost of each
sign (total 3 @ $155,467.00); $300.00 for cutting the fallen S|gn loose from its
. base; $100 OO for bush hogging the area around the signs; and $1,835.00 and
$5,590.00 for taking down and removing one of the sngns that did not fall. (Tnal
Transcript Vol. 1, p. 53, 86-88). They claimed $1,500.00 for cleanlng up the fallen
sign and repairing a fence. (Trial Transcript Vol. |, p. 96). Rhodes and Piedmont -
also sought past and future rental income for the signs of up to $12 miliion (Trial
Transcript Vol. i1, p. 116, 117, 255-263) and diminutiQn of the value of the land-
upon which the signs were erected of.$1.8 million (Trial‘T(anséript Sept 1, 2004,
p. 29). |

The causes of action for negligence and breach of coritract were
submitted to the jury. V-The‘jury reached a verdict on Septefnber 2, 2004 and-
found Eadon liable to Rhédes and F’iedmont._ The ju& returncd a verdict in the
amount of '$3.000,000.00 actual damages and $3.500_,000.00 punitive damages

on the negligence cause of action.
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I.  There Was not an occurrence of property damage that was not
otherwise excluded by the. policy.

The essential facts have been determined by the ju.ry"in the Rhodes case.
Accordingly, the Court may now apply the language of the policy to those facts to
determine whether the damagés aWarded are an ihéured loés. The analysis -
herein is threefold: 1) lé there "property damage™?; 2) Is there an “occurrence” of
property damage?i and/or 3) Does an exclusion exclﬁde coverage for an

occurrence of a property damage? *

a. Property Damage

First, the term “property damage” is defined by the Policy as follows: \

‘Property damage’ means:

a) Physical injury to tangible property, including all resulting

loss of use of that property. All such loss of use shall be

deemed to occur at the time of the physical injury that caused

it; or ' : '

b) Loss of use of tangiblé ‘property  that is not ‘physically

injured. All such loss of use shall be deemed to occur at the

time of the ‘occurrence’ that caused it.

The fallen sign is arguably phyéically'injured‘tangible property in that it
was twisted and mangled from the fall. There was no physical injury to the
remaining‘two (2) signs. The South Carolina 'Department ‘of Transportation

("SCDOT") simply ordered Rhodes to take the -signs down due to the “unsafe

' The Policy states that Auto-Owners “will pay those sums that the insured becomes legally
obligaléd to pay as damages because of . . . ‘property damage’ to which. this insurance applies.”
See, 1(a). The Policy also states that “this insurance applies to . . . 'property damage’ only if: (1)
- . . the ‘properly damage’ is caused by an ‘occurrence’ that takes place in the ‘coverage
territory’; and (2) . . . ‘property damage’ occurs during the policy period.” See 1(b).

L2
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conditions of the signs” based on its investigation after the first sign fell to the
ground. (Trial Transcript Pg. 102 L 18-19).

The order to remove the signs would not constitute “physical injury to

tangible property.” Brasweii v. Faircloth, 300 S.C. 338, 344, 387 S.E2d 7Q7, 710 -
(Ct. Abp. 1989). In Braswell, the Court of Appeals found that a chemical spill that
contaminated some land constituted an occurrence of ps_'operiy damage because
the contaminat.ion physically injured the land. @,. The Plaintiff also sought
damages for the costs to remove containers of stored w_éste (that had not
spilied), which Plaintiff was required to remove pursuant to an order of the South
Carolina Department of Health and Environmental Confrol. id. at 341, 387
' S.E.2d at 708. The Court of Appeals found that the later claim for damages was
preventative i'n nature of had not yet caused contamination or physiéal injury and
held the coét of removal of the stored wasfe was not a covered ;:Iaim. id. at 345,
387 S.E.2d at 711. The same can be said for. the signs that did not fall.

The damages claimed regardiné the fallen sign are the cost of the sign,
costs to_cut the fallen sign loose from its base, bush hog the area around the
sign, clean up the'-'fallen sign ‘and repair -a fence. In addition, one-third of the
fv future_' rentél income of the \s'i.gns may. be altributable to the fa"en sign. The

damages associated with the two signs that.did not fall include the cost of the
sign, costs to take down and remove the signs pursuant 't_o the order of the
' SCDOT, and two-thirds of the future rental income of the signs. Although some

of the damages claimed may meet the definition of “property damage” contained
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in the policy, these damages are not recoverable if they were not the result of an

"occurrence” or they are excluded under the terms of the policy.

b. Occurrence

Second, one must determine whether there is an occurrence of property
damage The Pohcy deﬁnes the word ‘occurrence” as follows: ,
‘Occurrence means an accident, including continuous
or repeated exposure to substanhally the same general

harmful conditions.

. In L-J, Inc. v. Bituminous Fire and Marine Ins. Co., 366 S.C. 117,121, 621

S.E.2d 33, 36 (2005), the South Carolina Supreme Court a_ddresAsed the CGL‘
- policy fo‘r a construction defect claim and analyzed .the breadth of the word
“occurrence, InL-J, Inc., the insured was a general contractor who constmcted
the roads for a residential‘ subdivision.‘t id. at 119, 621 S.E.2d at ‘34. The
owner/developer of the subdivision brought a claim against the insured alleging
the roads had deteriorated and failed because of the insured’s faulty work id.
The issue was whether the farled roads were an occurrence of property damage.

. 1d. at 121, 621 S.E.2d at 35.

. The South Carolrna Supreme Court held there was no occurrence of
'propert'y damage. |d. at 125, 621 S.E.2d at 36. The Supreme Court held that the
only accident or occurrence of property damage (cracked and settled roads) was
the faulty 'workmanship of the insured id. The Supreme‘Court was persuaded
that the the only ‘occurrences’ were various negligent acts by Contractor during
road design, preparation, . and construction, whrch led to the _prernature

deterioration of the roads.” id. The Supreme Court listed the negligent acts that

(2]
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are similar (basically repléce the word “road” with the Word “sign”) to the
allegations made by Piedmont and Rhodes in their complaint: 1) negligent design
of the signs; 2)neghgem fabncatlon 3) negligent erection, 4)neghgent inspection ‘.
of the signs; or 5) negligent repair of the sngns id.

The Supreme Court found that the negllgent acts constltute faulty
workmanship, which damaged the roadway system only.” Id. These facts did
not coristittﬁe an occurrence l;nder a CGprolicy. Id. The same applies herein.
As to the fallen sign, the only damages possibly awa;ded are to or relate to the
sign itself — n'amely the cost of the sign, coéts to remove the sigﬁ and clean up
the debris, the costs of the signs and the associated economic losses for the

. signs. |

As stated by thé Supreme Court, "Itihis typé-of insurance ‘is not intended
to insure business risks, i.e., risks that are the normal, frequent, or predictable
consequences of doing b'usinéss. and which business management can andv

~ should control or manage.” Century Indem. Co. V. Golden Hills Builders, Inc.,

348 S.C. 559, 565, 561 S.E.2d 355, 358 (2002). The Supreme Courtin L-J, Inc.-
recognized, “this Court .has held that a‘CGl_~ pdli‘cy is not intended to cover
evcohomic. loss resulting from faulty 'wo'rkmansh.ip_" 366' Si.C.,at 121, 621 S.E.2d |
at 35 (citing Century, 348 S.C. at 563-64, 561 S.E.2d at 357). The Cburt also
recpgniz_ed that ;‘our coﬁn of apheals has held that any liability that is.incurred
because of faulty workmanship is paﬂ of the insured’s contractual liability, not an

insurable event under a CGL policy.” Id. at 122, 621 S.EE.2d at 35 (citing Isle of

O
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Palms Pest Control Co. v. Monticello Ins. Co., 319'S.C. 12, 16, 459 S.E.2d 318,

320 (Ct. App. 1984)).
The CGL policy dOes not cover what is a commercial, contractual matter
.b'etw'een éadon and -Rhodes; or what are the predidable economic losses
su}fered by Rhodes because of Eadon's faulty work. The damages awafded are
the predictable, foreseeable result of the faulty work — the cost to clean up Iénd ,
revenué for the signs. The sign did not fall and fortuitoijsly physically injure a
third, unrelated person or His/her property, e.g., a passing motorist.
The subsiance of the matter is not changed because Rhodes can’state‘ a
cause of action in tort under South Carolina faw. This. 13 ihe point effectively

made in Engineered Prod., Inc. v. Aetna Cas. & Sur. Co., 295 S.C. 375, 379, 368

S.E.2d 674, 676 (Ct. App. 1988)("Because the replacement of the rack system
ldst in the storrﬁ ‘was made . . . necessary by reason of faulty workmanship
thereon by or on behalf of [Engineered Products] . . . we therefore hold that
Aetna had no duty to defend Eﬁgineered Products in the action . . . irresbective
. of whether the action alleged a claim for a breach of contract or for tort.”). Even if
one intérjects tort theories into construction law, the matter betWeen Rhodes.énd
Eadpn is still a commercial,” construction dispute. Moreover, South Carolina
appellate courls have repeatedly stated that the econo:mic losses foreseeably
flowing from a contréétor‘s work are a part of the business risk. borne by a
contractor and nol an insurable loss under a CGL policy.

In an accompanying footnote, the Supreme Court in L-J,‘ inc. slated, “ftthe

CGL policy may, however, provide coverage in cases where taulty workmanship
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causes a-third party bodily injury or [property] damage to other property, .not in
cases where faulty workmanship damages the work product alone.” 366 S'.C. at
123 n.4, 621 S.E.2d at 36 n.4. This line of reasoning is taken in pant from an
earlier decision of the South Carolina.Couﬂ of Appeals, which stated the
following: -

[T}he accidental injury to property or persons substantially
caused by his unworkmanlike performance exposes the contractor
to almost limitless liabilities. While it may be true that the same
neglectful craftsmanship can be the cause of both a business
expense of repair and a loss represented by damage to persons
and property, the two consegquences are vastly different in relation
to sharing the cost of such risks''as a matter of insurance
underwriting. In this regard Dean Henderson has remarked: The
risk intended to be insured is the possibility that the goods,
products or work of the insured, once relinquished or completed,
will cause bodily injury or damage to property other than to the
product or completed work itself, and for which the insured may be
found liable. The insured, as a source of goods or services, may be
liable as a matter of contract law to make good on products or work -
which is defective or otherwise unsuitable because it is lacking in
some capacity. This may even extend to an obligation to completely
replace or rebuild the deficient product or work. This liability,
however, is not what the coverages in question are designed
to protect against. The coverage is for tort liability for physical
damages to others and not for contractual. liability of the
insured for economic loss because the product or completed
work is not that for which the damaged person bargained.

C.D. Wallers Const. Co., Inc. v. Fireman's_Ins. Co. of Newark, 281 S.C.
503 596-97, 316 S.E.2d 709, 711-12 (Ct. App. 1984 )(citing Henderson,
Insurance Protection for Products_Liability and Completed Operations--
What Every Lawyer Should Know, 50 Neb. L.Rev. 415, 441 (1971))
(emphasis added). » : '

Like in C.D. Walters and other decisions around the country, the Supreme -

Court in L-J, Inc. looked to the purpose of a CGL policy to determine whether the

purported accident (negligent construction) constituted an occurrence. 366 S.C.
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at 121, 621 S.E.2d at 36. In the field of construction, a CGL insurance policy is
plainly different from a performance bond, which does “insure” workmanship:
[TIhe insurance policy will not stand to cover liability for the

Contractor’s contract liability for a claim that was for money
-damages to compensate for the defective work.

A performance bond guarantees that the work will be performed

according to the specifications of the contract by providing a surety

to -stand in the place of the contractor should the contractor be

unable to perform as required under the contract.
id. at 122, 621 S.E.2d at 36-37.

Rhodes in effect argues that damage to his land is “other property” that
has been physically injured by Eadon. First, Rhodes argues that.the land was
physically injured because it lost its value. He argues the lahd lost its value
because it is no longer income producing and “that fact significantly reduced its
value.” In short, Rhodes claimed Eadon diminished the value of Rhodes’ land.

First, Rhodes’ land is not physically injured within the meaning of the term

"property damage” in a CGL insurahce policy. See AthQ-Owners Ins. Co. v. Carl

Brazell Builders, Inc., 356.S.C. 1561 163.588 S.E.2d 112, 115 (2003); Braswell,
300 S.C. at 34l4, 387 SE.2d 71_0 (hblding chemical contamination is physical

injury). In Brazell Builders, the Soulh Carolina Supreme Court held that

dirhinu_tion in value of real estate is not évphysical injury that constitutes “property
damége” so diminution in value therefore is not an insured loss under a CGL
policy. id. Here, Rhodes seeks coyefage,for damages that are losses claimed

for clean up of "your work™ and economic losses.
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The land is not "other property” separate from the signs themselves. First,
as will be discussed herein, Exclusion L‘ does not draw the distinction between
real property and your work. Second, as he has done in pleadings, Rhodes
cannot on the one hand argué that the signs and land aré two (2)‘ sepéréte

property interests; and on.the other hand, that the signs are fixtures. Third, the

Supreme Court in L-J, Inc. does not distinguish the land from the road; nor does
the Court of Appeals in C.D. Walters distinguish land from the trees. Fourth, this
matter does not concern a fortuitous accident harming a third, unrelated parties’

person or property
C. Exclusnons
'Even'bif one concludes that there was an “occurrence” of “proberty

damage’, the damages are excluded by the policy.2 The exclusions discussed

herein exclude damages arising from the normal "business risks” of an insured

" contractor.  Taken -fogether with the rest of the policy discussed here, the

business risks exclusions ensure a CGL policy is not a surety or performance
bond.
~ Exclusion (k) may be applicable to the damages. Exclusion (k) states the

insurance does not apply to “property damage’ to ‘your product’ arising out of it

% “Exclusions in an insurance policy are to be read independently of ‘each other; they are not to

be read cumulatively . . . “lf any one exclusion applies there should be no coverage, regardless ot
inferences that might be argued on the basis of exceplions or qualifications contained in other
exclusions. There is no instance in which exclusion can properly be rpgardod as inconsistent
with another exclusion, since they bear no relationship wilh one another.” Engineered Prod.

Inc., 295 S.C. at 378, 368 S.E.2d al 676.

10
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or any pad of it™ Exclusion L is applicable to all the damages. Exclusion L
states the insurance does not apply to the following:

L. 'Property damage’ to 'ybur work' arising out

of. it or any part of it and including in the

'products-completed operations hazard'".

This exclusion does not apply if the damaged |
work or the work out of which the damage

arises was performed on your behalf by a
subcontractor: : :

a. The Policy defines "your work™ as: Work or
operations performed by you or on your
behalf, and

b. Materials, parts or equipment fumnished in
connection with such work ar operations;

Your work’ includes:
a. Warranties or representations made at any
_time with respect to the fithess, quality,
durability, performance or use of 'your
work’; and

b. The providing of or failure to provide
warnings or instructions.

The definition of “"your work” includes both the labor and materials.

. Therefore, the definition encompasses Eadon’s negligent labor and the _signs
themselves.” In addition, the definition includes “any part of it” whicﬁ?thén

includes the land. Funher:, unlike Exclusion K, Exclusion L does not exclude

“real property” from the definition of “your work™. "Your work’- your labor and

> The definition of "your product” includes, “any goods or products,/ other than real property,
manufactured, sold, handled, distributed or disposed of by: you . . . " In addition, "your product”
includes “warranties or representations made at any time with respecl to the fitness, quality,
durability, performance or use of ‘your product.™ :

* The Defendants concede that the contract price of the signs is excluded under the terms of the
policy. .
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materials- logically become a fixture to real estate in the improvement to real

estate or construction thereon.

This exclusion too is the essence of the business or economic loss

principle. The definition of “property damage” includes "loss of Usé"; therefore,
"loss of use” related fo “your work” (or the signs) is excluded by Exclusion L.
This means that th(; damages claimed for loss of future rental income due to the
I-oss of use of ihe siéns or the property upon which the signs are a fixture, if
claimed, is not a'covered loss.

Further, the second phrase of the first sentence in Exclusion L reads “and
including in the products-completed ‘operations hazard.” The Policy defines
‘;pfoducts-completed operations hazard” as follows:

11. a. ;‘Products-complete'd operations hazard" includes all
‘bodily injury’ and property damage’ occurring away from -
premlses you own or rent and arising out of “your product”

“your work” except:

The opérative language in the definition above is in- bold print. The

definition stales that the hazard includes, “all ‘property damage’ . . . arising out of

‘'your work’.” In other words, Exclusion L incorporates the definition of the

hazard and damages o “"your work” and those damages “arising out ofAyour :

work” are excluded. Whether the damages are the clean-up costs or the future
‘rental' income, such démages are excluded from coverage.

In addition to L, Exclusion N excludes the damages. Like Exclusion L,

Exclusion N ensures that a CGL doe_s ‘not cover business or economic losses.

Exclusion N reads as follows:
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Damages claimed for any loss, cost or expense incurred by you
or other for the loss of use, withdrawal, recall, inspection, repair,
replacement, adjustment, removal or disposal of: (1) your product;
(2) your work; or (3) impaired property; if such product work or
property is withdrawn from the market or from use by any
person or organization because of a known or suspected
defect, deficiency, inadequacy or dangerous condition in it.

The operative words are in bold print and together read as follows. The

Policy excludes 1) damages 2) for any loss 3) incurred by other 4) for the loss of
use 5) removal 6) or dlsposal 7) of your work 8) if such work 9) is w:thdrawn 10)
from use 11) by any orgamzatlon 12) because of a 13) known or suspected 14)
defect, deficiency, in‘adequa_cy or dangerous condition 15) in it.

Applying the excluslon to the facts, the sentence reads, the Policy
excludes damages for eny loss incurred by Rhodes. for the loss of use; removal
-or disposal of lhe' slgns lf such signs are withdrawn from use by the SCDOT
because of a known or suspected “unsafe” condition in the signs.

The SCDOT required Rhodes to withdraw all three (3) signs from dse
because one fell, and the SCDOT determined the other two (2) signs “were
basically unsafe also.” (.Transcript, 9/1/04, p. 102 L 18-19).' Rhodes was
precluded by the SCDOT from replacing the fallen sign. Based on Exclusion N,
the removal and dusposal costs (damages) and "loss of use” (damages) for the
signs withdrawn from use by the SCDOT are not insured damages. v

Eadon argues the SCDOT required Rhedes to remove the two (2)
remaining signs because the signs were a non-—conforming use,.not because they
were poorly built. This statement is untrue. Keith Melvin of the SCDOT testified

at trial that the department required the removal of the two (2) remaining signs

[95]
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because ‘we determined that those -signs were basically unsafe also.”
(Transcript, 9/01/04, p. 102 L 18-19). -
Keith Melvin testified as follows about the unsafe conditions:

Melvin: The southern most sign fell on the right of way,
across the first lane and median lane. The sign was
determined to be unsafe.and basically a destroyed sign. So we
cancelled that permit. After reviewing the two remaining signs,
we determined that those signs were basically unsafe also. So
we contacted Mr. Rhodes—actually, | told him by telephone
first, and | followed up with a letter indicating that we would be
canceling the permits as being unsafe. :

(Transcript, 9/1/04; p. 102 L-13-22)

Keith Melvin also testified that Rhodes could have kept the two (2) signs in
place if non-conformance were the only issue:

Coleman: Okay. And under the non-conforming use that
‘you had designated, even if the sign still remained standing if

they were non-conforming, they would still be there; is that

correct? They would still be able to rent advertising space; is

that correct? : '

Melvin: That's correct.
(Transcript, 9/1/04, p. 112 L 15-20).

i Even if the court finds that some of the damages are covered
under Auto-Owners’ policy, Eadon has the burden of proving that the
verdict represents damages covered by Auto-Owners’ policy as opposed to
non-covered damages. ' :

It is Auto-Owners’ position thai none of the damages awa‘rded‘ by the jury
in the Rhodes case are covered by the policy issued o C&B Fabrications, Inc.
and Low Country Sighs, Inc. ("Policy”). However, evén if the Court finds that

Eadon was an insured under the Policy and that some (but not all) of the

damages introduced at trial are covered by the Policy, Eadon has the burden of
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proving that the verdict represents covered damages as opposed to non-covered
damages. If he is unable to do so, Auto-Owners must prevail in this action.

The majority rule in the United States is that where a judgment includes
elements for which an insurer is liable and also elements beyond the coverage of
the policy, the burden of apportioning' these damages is on the party seeking to

recover from the insurer. Clark v. Globe Indemnity Co., 268 N.Y.S. 509 (NY

1933); Morris v. Western States Mut. Auto. Ins. Co., 268 F.2d 790 (7th Cir.

1959). .Assuming that Aut_o-Owners has met its burden of showing that evidence
of excluded damages waé breéented to the jury, the Defendants have the burden
of proving that the damages ‘awarded against Eadon constitute damages covered
by the policy, as opposed to damages excluded by fhe'policy. The majority rule
comports with South Carolina law which holds that that the person seeking to
recover insurance benefits has v_the burden of proving that a claim is covered by

the terms of t'he policy. Sunex Intemn., Inc. v. Travelers Indem. Co. of lil., 185

F.Supp.2d 614, 617 (D.S.C. 2001). |

In Qla__rk, the F:Iaintiff received a vé.rdict against a person insured under the
Defendant's poiicy. During the trial, the Plaintiff submitted évidence of damages
covered under the policy (bodily injury) and damages that v:iere not covered
under the policy (loss of 'sewicgs of wife). The jury returned a gerieral verdict.
The insurance company resisted payment upon the ground that the plaintiff had
not shown how much .the jury éwarded to him for bodily injuriés as opposed to

loss of services.

15
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Because‘ of the general verdict, it was impossible to determine whét, if
anything, the jury awarded for bodily injury. However, the Court determined that
the plaintiff had the burden of proving lthe‘ amount of damages awarded for bodily
injury, stating, “the pIaint'rff is‘ required 1o show that he.has recovered a judgment
for bodily injuries. Having failed to show the amount of bodily injuries recovered,
ane of the'essential facts is lacking upon which to base a judgment herein.” Id.
at 511. "When plaintiff's right to recover rests only upon. possibility, conjectufe.

and speculation, then he has failed to establish his cause of action.” id. at 512.

Similarly, in Morris v. Western States Mut. Auto. Ins. Co., 268 F.2d 790
(7th Cir. 1959), the court stated, “Where the judgment includes elements for
which the insurer is liable and elements outside the range of coverage,

apportionment of damagés to the respective causes of action is a burden on the

party seeking to recover from the insurer.” In Morris, the insurance company

issued a policy to its insured with liability limits of $15,000 4per person and |

$30,000 per accident and property damége limits of $5,000. Despite the

insurance company’s request for a special verdict allocating the damages

between property damage and wrongful death, the jury retumed a general verdict

in the amount of $70,000. The court held that the insurance company only owed

a single Iim_it\of $15,000, stating,

Plaintiff has not proven and cannot prove that the general verdict
and judgment for a total sum of $70,000, awarded solely to Mrs.
Day, was in fact based on three different claims so as to entitle her
to the maximum amount due under the insurance policy. The entire
judgment may have been based on any one of several counts in
Mrs. Day's complaint in which she sought damages of $100,000.
There is no showing as to what amount, if any, was awarded for the

16
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wrongful death of Mr. Day; what amount, if any, for the personal
injuries of Mr. or Mrs. Day; or what amount, if any, for the property
damage. '

Id. at 792.

In Yancey v. Utilities Ing. Co., 137 S.W.2d 318 (1939), the plaintiff argued
that the insurance company should be estopped from disclaiming coverage for
the general verdict because it controlled the defense of the previous trial. The
Y'an(;,ey court disagreed, noting that the_insurance company had informed the
insured before the trial that certain damages were not covered under the policy
and the insurance company requested that the jury allocate damages. The
Yancey court also “found it significant that the insured, through his personal
attorney, opposed the request for a special verdict. The court stated,

In this view of the case, we are of the opinion that theAcompla’i'nant

having failed to show by proof the amount of the judgment in favor

of William A.-Bowden that would be within the coverage as to him,

there can be no recovery in the present suit against the defendant,

Utilities Insurance Company. Any recovery would necessarily have

to be the result of conjecture, speculation, or guess, and this is

certainly not permissible under the settled rule against speculative -

judgments.

Id. at 326-327.

The same conclusion was reached by the court in Universal Underwriters

Insurance Corp v. Reynolds, 129 So0.2d 689 (FI. App. 1961) and stated,

The decision of Clark v. Globe Indemnity Co., supra, is illustrative -
of the majority rule in the United States, that where a judgment
includes elements for which. an insurer is liable and.also elements
beyond the.coverage of the policy, the burden of apportioning these
damages is on the party seeking to recover from the insurer. That
it is impossible for the plaintiff 1o do so in the case at bar does not
change the basic predicament in which he finds himself.

Id. at 691 (internal citations omitted).
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Just as in Yancey, Auto-Owners inférmed Eadon that certain damages
were not covered under the terms of the policy and requested that special
interrogatories be submitied to the jury to cl‘arifylwhat damages the jury was
awarding to Piedmont and Rhodes (Order Denying Motion to Intervene (7/30/03);
Regquest for Special |nterroga;(ories (6/9/04);Trial Transcript 1V, p 335-336, 381).
Auto-Owners’ request waé opposediby Eadon's personal -atiorney (as well as
Piedmont and Rhodes) and the special interrogatories were not submitted to the
jury. (Sweeney letter dated September 9, 2_00459- 3). It stands to reason that
the insured should have the bulrden of allocatihg damages v_between covered and
non-covered claims, especially when the insured had the opportunity to have the
issue determined by the jury in thé &pﬁg’g ca‘sé, but failéd to do so; Further, to
the extent the Court finds that Defendants meet such burden, the Court should
apportion or allocate punitive damages relative to the percentage of any covered .

damages.

The maijority rule, which includes »Clarkv, Yancey and Reynolds, should be
appﬁed to the facts of this case and the Court should find that it is the insured’s
ﬁurden fo alloééte the damages awarded for covered and non-covered claims.
However, because Eadon opposed .the special interrdgaltoriéé, it may be
impaossible for him to do so. If SQ: Autd—dwners must prevail, because Eadon
fails to pfove‘ that the jury's verdict represents-a covered Idés under the terms of

the insurance policy. .
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~ Conclusion
‘Based upon the forgoing discussion, Auto-Owners requests that the Court
enter a verdict in its favor.

ELLIS, LAWHORNE/& 3IMS, P.A.

By: o~

A sfonCex =

John L. McCants
" Pgst Office Box 2285

1507 Main Street, 5th Fioor
Columbia, South Carolina 29202
(803) 254-4190

Attorneys for Plaintiffs

Columbia, South Carolina

?/‘B | 2006 |
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STATE OF SOUTH CAROLINA } THE COURT OF COMMON PLEAS

)
COUNTY OF YORK ) "FOR THE SIXTEENTH CIRCUIT
Auto-Owners Insurance Comipany, ) Case No.: 02-CP-46-2369
. ) _ .
Plaintiff, )
) 4 .
V. } DEFENDANT MARION EADON D/B/A
). C& BFABRICATION’S POSITION
) REGARDING WHETHER THE
) JUDGMENT AS RENDERED IS
) ' - COVERED
_ )
Samuel W. Rhodes, Jr., Piedmont )
Promotions, Inc., Marion L. Eadon,C )
& B Fabrications, Inc., and Low )
Country Signs, Inc., )
Defendants. )
PREFACE

Per the Court’s instruction, the parties are to submit short, summary briefs on three
topics: 1) the effect of exclusions in the policy; 2) the effect of the jludg;nent on the policy,
specifically which damages awarded are covered by the bolicy; and 3) whether the judgment as
rendered is covered. The Court has ordered that these matiers be addressed sequentially. This

brief provides Defendant Eadon’s position on the third and final topic.

~* INTRODUCTION
Defendant Eadon’s prior two briefs iﬁ this series have set forth ~ and provided support
for — the positions that: 1) the damages awarded by the jurybin Rhodes v. Eadon, based on
Rhodes’ negligence cause of action, were covered under Auto-Owner‘s policy; and 2) that no
exclusions were effective to obviate cbverage for the damage to real property, loss of 'use, or the
costs of repairing the fence, clearing the highway or taking down the two remaining signs.
Given that the jury necessarily held, and South Carolina law supports, that the signs, which had

been put lo use were fixtures, and that as such they had become integral parts of the real
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property, the exclusions for *“ your work” and “your property” are also ineffective. There no
.exclusiéns for the $3.5 million punitive damages award.

. The remaining question is whether the Rhodes v. Eadon jury’s award against Marion L.
Eadon D/B/a C &B Fabrication s covered under ‘the policy. C & B Fabrication is covered under
the policy. C & B Fabrication has been stipulated by all parties 10 be a trade name for tﬁe
corporations that are named insureds under the policy: C & B Fabrication, Inc. and Low Country
Signs, Inc. The essence of the question is whether Marion L. Eadon d/b/a C & Fabrication is an
insured under the terms of Auto-Owners’ policy.

‘Because the named insureds on the policy were corporations, the following provision
from the policy’s “Whov 1s an Insured” section is applicable:

Section ﬁ - WHO IS AN INSURED

1. If you are designated in the Declarations as:

c. An organization other thah a partnership or joint venture, you are
insured_. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors. Your
stockholders are also insureds, but only with respect to their hability as
stockholders.

Policy, i)p. 6-7 of 14 (emphasis-added).

It is unquestioned that Mr. Eadon was both an officer and.a dircctor of the corporations,
both known as C & B Fabrication. Mr. Eadon testified, and the documentary. eviden'ce'conﬁ'rms,
that he was the president, an'd inferably the director, of lhé corporatioﬁs. Transcript, Vol. 111, pp.
126, 140, Defendant’s Ex. 17, 18, 19.

There is also tes'limony that Mr. Rhodes‘ comraci was witﬁ C&B vFabrication, of which

Mr. Eadon was the president and Chuck Benenhaley was the manager. That testimony was as

follows:

ROA-Page 0766



*Blank Pleading
02-CP-46-2369

Q. I want to show -you what’s marked as Plaintiff’s Exhibit #4 and ask i.f you can
identify that document. |

A. - This is the contract with C & B Fabrication for fabricating, delivery and
installation specifications, 10’6” x 36’, center mount stack, 15 foot, B, 1'30 foot bottom
HAG.IL

Q. And what was the price?

A The original price is $5 1-,826 per unit, and for three umts that would have been
$155,460. |

Q. What was the date of his propos'al?

A. "~ The date of this is 7/9/99.

Q. At the top of the page — read the top of the page to llhe jury.

A. “C & B Fabrication”.

Q. Do you see “C & B Fabrication, Inc.”? .

A. No, sir.

Do you see “C & B Fabrication Company”™?
No, sir.

Do you see “President M. L. Eadon™?

o > L

I see "M. L. Eadon, President” and **Manager, Chuck Benenhaley”. |

Transcript, Vc.)].v I,.p. 53. Rhodes’ contract was, therefore, with the cbrpbmlion doing business
under its trade name and Mr. Eadon, as president, was taking action on behalf of the corporation
regarding its commitment to Mr. Rhodes. Mr! Eadon also testified that the payment from
Rhodes/Piedmont Promotions was deposited in‘lthc corporation account of C & B Fabrication
and that none was deposi(ed'in his personal account. His. testimony, in pertinent part, was as

follows:
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Q.  Did Piedmont Promotionsypay for these signs?
A, Yes, Ma’am. |
Q And when the signs were pﬁid for, checks were sent to C & B Fabrication. Where
 were those checks deposited?
A. They were deposed in C & B Fabrications, Incorporated, in thé National Bank of
South Carolina.
Q. And what branch would that have been?
A. The Manning branch.
Q.  Did you deposit — let’s start with the first check. Did‘y'c}u deposit that check,
which is Plaintiff’'s Exhibit 5-A, was that check deposed into the account of C& B
Fabrication? .
A. _ Yes, Ma’am.
Q. Ana then check number — or Plaintiff’s Exhibif No. 5-B ffom February 8, 2000,
was that check /also gleposiled into the checking account or C & B Fabrication?
A, Yes, Ma’am. |
Transcripi, Vol. I, pp. 132-33.
Q. Mr. Eadon, did you ever deposit any of the Piedmont Promdtions'money to any of
your personal accounts? -
- A No, Ma’am.
1., p 134. There.is no evidence to the con_é;ary.
Mr.l Rhodes testified that he tc]cp_honed, faxcd‘ and wrote Mr. Eédon several times, but the _
leaning sign never vwas ﬁxed. Tmnscﬁpt, Vol. ‘I, pp- 70-76. .Mr. Eadon's trial testimony

confirmed the extensive communication from Mr. Rhodes, saying “Sam would call 10 times a

day. 1 wouldn’t answer it half the time.” Transcript, Vol. I, pp. 160. From that statement,

4
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along with Mr. Eadon’s statement that he considered Rhodes a “pain in the butt”, /d. at p. 167,
the jury could certainly havé decided that Mr. Eadon, acting for the corporatibn, C&B
Fabrication, in following up on the corporation’s contract, and thereby breached a duty to Mr.
Rhodes. Mr. Eadon also testified that in response to the phone éalls he sent Tracy Benenhaley
and Chuck Benenhaley, several times, out to the sign location. Id. at p. 162. He told Chuck
Benenhaley to “fix it.” Id. This action would also have been to fulfill the corporation’s
obligation.

The trial transcript, therefore, provides plenty of evidence from which the jury could
determine that Mr. Eadon was acting on behalf of C & B Fabrication. The trial court’s charge to
the jury without question made if possible for the jury to find Mr. Eadon liable even though he
' was doing business for C & B Fabrication, which, from the charge, could be inferred to be
business for the corporation. The relevant charge was as follows:

As a corporation can only act through its officers and agents, any a(-:Ls of the .ofﬁcers and

agents in furtherance of the corporation’s business are considered the acts of the

corporation. For an c;fﬁcer, director or controlling pérson to incur personal liability,
he must be shown to have committed, participated in, or authorized the commission
of a tortuous act. This concept carries over into the contraclgal liability as well.

Funhermoré; é president of a corporation is not persbna_lly liabic for-torts committed by

the corporation because of that person’s official capacity, any morc than arc the directors

. or shareholders, unless the president personélly participates in the tort.
Transcript, Vol;lV. p- 356 (emphasis added).
I would further charge you that under South Carolina law, a corporation is not required

to do business with the public using its ofTicial corporation name. It is well known .
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| that corporations often [use] trade names that are not their official corporate names. It -
is permissible to operate a business using a trade name. |
Id., p. 3_57 {emphasis addedj.
I charge you that an agent’s liability for his ov;/n lorn;ous acts [is] unaffected by the fact

that he acted in a representative capacity.

Transcript, Vol. IV, p. 365

~ The corporation was neot naméd as a defgndant in Rhodes v. Eadon, moreover, so lhe.
jury’s verdict prbvidcs no evidence or indication that the jury excluded the possibility that the
tort was a tort of the cofporalion'forwhich Mr. Eadon was also personally liable. It would take
speculation in this case to find that the jury in the tort case held that the torts were solely those of
Mr. Eadon rather than corporate torts for which Mr. Eadon is also personally liable because of
his participation ih said torts. Any ambiAgixily as to this issue, moreover, should be construed in.
favor of the insu;red and strici]y against the insuref.A

Most importantly, the evidence is totally uncontested that Mr. Eadon only did sign

businesé work on behalf of C & B. T};ere is no evidence at all that any of his actions were
outside the scope of his involvement with C & B, which encompasses C & B Fabrications, Inc;
Low Country Signs, Inc.; and himself. C & B is the only way he did sign business. |

II. THE COURT SHOULD HOLD THAT THE POLICY UNAMBIGUOUSLY
~ PROVIDES THAT MR. EADON IS AN INSURED FOR HIS OWN

NEGLIGENCE.

The key provision of the policy, regarding the issue of whether Mr. Eadon was covered

for the damages assessed against him in Rhodes v. Eadon is “but only with respect to their
duties as your oﬁ'icei's or directors.” ‘Policy, p. 7 of 14.
Under our law, the phrase, “but only with respect to their duties as officers,” is 1o be

construed narrowly because it is a phrase that is intended to exlclude coverage. Our Supreme

6
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Court has expressed the principle that policy provisions that have the effect of denying coverage
are 10 be construed narrowly and noted our law’s consistency in this regard with the general law,
as expressed in a respected treatise addressing insurance law. The Court held as follows:

We are of the opinion that the foregoing is the correct result under the plain and
clear language of the policy which we regard as being free of any ambiguity. But
if there conceivably be any doubt thereabout, the doubt or ambiguity, of course
has to be resolved against the defendant. We quote the following from 13
Appleman Insurance Law and Practice 106, Sec. 7405:

“The courts have frequently stated that provisions limiting liability of the
insurer — such as exceptions from coverage, exclusions, restrictions, and

conditions — are particularly deserving of strict construction so as not to

cut down the covérage which the insured believed he was purchasing.’

~ Cited as authority for the foregoing are cases from twenty-two states, including
the South Carolina case of Wheeler v. Globe & Rutgers Fire Ins. Co., (1923), 125

- S.C. 320, 118 S.C. 609.. Also in 13 Appleman at page 170, Sec. 7439, we find the
following: B ' '

* % ¥

“The courts have uniformly held that where the clause is one of
inclusion it should be broadly construed for the benefit of the insured
while in exclusion cases the same clause is given a more restricted
interpretation. - Jamestown Mutual Ins. Co. v. Nationwide Mutual Ins.
Co., 266 N.C. 430, 146 S.E.2d 410. This is necessary because in both
situations the courts favor an interpretation in favor of coverage.’

.Buddin v. Nationwide Mutual Ins. Co., 250 S.C. 332, 157 S.E.2d 633.

For the foregoing reasons, the judgment of the lower court is reversed and the
cause remanded for entry of judgment in favor of the plaintiff in accordance with
the views herein expressed.

Millstead v. Life Ins. Co. of Virginia, 256 S.C. 449, 452-53, 182 S.E.2d 867, 868-69 (1971).

Therefore, in the case at hand, the phrase, “bu; on!y.rcspect to their duties as your
officers....” should be ;:onstrued in a manner as to provide coverage for thé insured, Mr. Eadon.
It should be noteq that the phrase does nof say “‘arising out of 'lhcir duties as your officers,”
which would entail a greater degree of causal relationship between the insured’s duties as an
officer and lhg damages for which coverage is sought. The phrase, “with respect to. is broad

enough to include any activity by the insured that has any connection to his duties as an officer

7
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of the named insured, while “arising out of”* implies that it is the performance of the insured’s
duty as an officer that has led to the damage. Our Supreme Court has held, however, if the
phrase “arising out of” is being construed broadly, to provide coverage, it means more than
“caused by.” When used broadly, “in a clause of inclusion,” the phrase “‘arising out

of...connotes ‘incident to,” ‘flowing from’ or ‘having connection with’ as well as ‘causal relation

to.” Town of Duncan v. State Budget and Control Bd., 326 S.C. 6, 13, 482 S.E2d 768, 772

(1997) quoting McPherson v. Michigan Mut. Ins. Co,, 310 S.C. 316, 426 S.E.2d 770 (1993).

If ‘;.arising out of’ is to be construed this brqadly in a clause of inclusion, the even-
broader phrase “with respect to” should be consl?ucd to mean “havving any connection to or
relationship with” the business of the named insured. In this case-, the in§urance policy, on the
declarations Apage, states that the business of ‘thé named insured is “Sign Manufacturer.” Mr.
Eadon should, lheréfore, under (;ur l.aw be an insured for any damagés resulting from the
manufacture and sale of signs.

Aul(}O;avners has stated or implied that there is no coverage for Mr. Eadon Vbecause‘ the
jury did not find C&B Fabrications, Inc. or Low Coun’ly. Signs, Inc. liable for damages. That
erroneous conclusion is premised on the idea that Mr. Eadon is co?ered only for vicarious
liability, liability derived from the liability of the corporation itself. That is incorrect. The
policy provides coverage for Mr ‘Eadon’s individual liabi]iiy for anything that has any
connection with the business of the insured. The “who is an insured” prq'vision quoted above
says absolutely nothing that would conclude that there was no coverage for Mr. Eadon
unless the corporation itsell wés liable. Having failed to state that in Lhé poiicy. Auto-Owners
should not be allowed to rely on such a coﬁcept.

Courts in other jurisdictions have addressed lhié issue. The Supreme Court of Missoun

held that the chief operator of a city’s water treatment plant was an “executive officer” whosc

8
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liability was covered by the commercial general liability policy purchased by the city. Martin v.

United States Fidelity and Guaranty Co., 996 S.W.2d 506 (M0.1999). The chief Qpe(ator had

personally installed a joint pipe flange assembly that exploded, injuring another employee. The
employee obtained an $800,000 judémenl against the chief operator, and the liability insurer
~ declined coverage. Reversing the trial court, the Supreme Court held that the chief operator was
an insured under the policy and ihat the policy covered his personal liability. Thc Court held as
follo.ws: |

As noted above, executive officers are insureds under the policy only with
respect to their “duties-as officers.” USF & G argues, and the trial court agreed,
that the conduct complained of in Mr. Martin’s petition, the installation of a pipe,

. was not managenial or administrative in character and, therefore, not within the
-scope of his duties as an officer. While USF & G does not contest that Mr.
.Cauthon’s actions in installing the pipe were within his job responsibilities as
chief operator, USF & G argues that “duties as officers” include only those

* portions. of an officer’s position that are managerial in character. Mr. Martin
argues that all job responsibilities performed by executive officers are
included in their duties as officers, whether or not the character of the
particular act at issue was managerial. Again, the insurance policy on this
point is ambiguous, at best, and the Court is bound to construe it against the
insurer and in favor of coverage. Melvin Cauthon was an “‘executive officer” of
Boonville, and because he was performing his duties as such when his allegedly
negligent conduct occurred, he was an insured under the city’s commercial
liability insurance policy with USF & G.

Martin, 996 S.W.2d at 509-510 (emphasis added).

- The Tenth Circuit of the United States Court of Appeals has also addressed the situation

which prevails here. Marathon Ashland Pipe Line LLC v. Maryland Cas. Co., 243 F.3d 1232

(10" Cir. 2001).

In Marathon_Ashland, the Court addressed a situation in which a_‘tempo'r‘ary worker
brought an action against Marathon Ashland, which was an additional insured under a
commercial general hability policy issued by Maryland Caswvalty to Steel Structures, Inc.

(*SSI'"). Maryland Casualty denied coverage on the ground that : 1) the injury did not “arise out
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of” SSI’s activities; and 2) it asserted that the.named insured, SSI, must be ‘prim‘arily negligent, .
and the additional insured no more than vicariously liable for there to be coverage. The Tenth
- Circuit fejecled both of Maryland Casual[y’s bosilions. Its holdings on these issues were as
follows: - |

Although we have -agreed with the district court thus far, we reject its
“holding that Marathon’s liability did not “arise out of” SSI's activities. Our
review of the undisputed facts convinces us there was a sufficient. causal
connection between SSI’s operations and Mr. Berg’s injuries to trigger the
additional insured endorsement. Under Wyoming law, “arising out of” language

as used in insurance contracts carries a “natural consequence” level of
causation.... Applying this standard, Marathon’s liability must be “the natural -
and reasonable incident or comsequence of’ SSI's ongoing operations for
Marathon, “the causal connection being reasonably apparent.” Coverage will not
lie, however, if Marathon’s lability “was directly caused by some independent or
intervening cause wholly disassociated from, independent of or remote from”
SSI's operations for Marathon.... Therein lies the real crux of this dispute: while
Marathon argues that Mr. Berg’s injuries arose out of SSI's activity of employing
persons who worked at’ Marathon’s direction and control, Maryland Casualty
contends that Mr.  Berg’s injuries arose solely out of Marathon’s aclivities,
independent and remote from SSI's-operations. Because the “arising out of”
language is “plain and unequivocal,” this is a question of law for this court to
resolve.... We are persuaded that SSI's act of hiring and paying Mr. Berg at
Marathon’s request and then seénding him out to work under Marathon’s sole
direction and control was an ongoing operation out of which Mr. Berg’s injuries
were a natural consequence. We therefore disagree with the district court’s ruling
that Marathon was not an additional insured for purposes .of its liability to Mr.
Berg.

243 F.3d at 1239-40 (citations omitted)(emphasis added). Under the standards of Marathon
Ashland, and cor;sidering that the current case has the broader “with respéct to” wording rather
than the narrower “arising out of,” Mr. Eadon would certainly be an insured.

The Court also held that an insured was covered for. his own negligence as well as
negligence he incurred through the corporation. It held as follows:

Finally, Maryland Casualty asserts that the named insured must be
‘primarily negligent, with the additional insured no more than vicariously liable,
for this endorsement provision to apply. Under this theory, Mr. Berg’s injuries

did not arise out of SSI's operations because SSI was not negligent. We have
held, however, that an endorsement provision with identical language provides

10
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coverage for an additional insured’s liability arising out of its own negligence.
See Mcintosh v. Scousdale Ins. Co., 992 F.2d 251 (10™ Cir.1993) (applying
Kansas law). In Mclitosh, we were faced with the same additional insured
endorsement provision at issue here and concluded the language was “ambiguous

" as to whose negligence is covered and whose negligence is excluded from
coverage.” Id. at 254. We therefore interpreted the policy as providing coverage
for the additional insured’s liability arising out of its sole negligence. Id. -This
appears 1o be the majority rule. Accord Mid-Continent Cas. Co. v. Swift Energy
Co., 206 F.3d 487, 499 (5" Cir.2000) (rejecting argument that identical policy
language limited endorsement’s coverage to additional insured’s liability arising

- from named insured’s negligence);, Admiral Ins. Co. v. Trident NGL, Inc., 988
S.W.2d 451 (Tex.Ct. App.1stDist.1999) (interpreting identical policy language and -
holding that coverage provided for additional insured’s sole negligence resulting
in injuries to named insured’s employee) (citing McIntosh holding as the majority
rule); Acceptance Ins. Co. v. Syufy Enterprises, 69 Cal.App4™ 321, 81
Cal.Rptr.2d 557, 561-62 (1999) (identical policy language does not allocate
coverage based on named insured’s fault. We are not persuaded the language
presented here is clearer on that point, and we conclude this policy language does -
not limit coverage to the additional insured’s vicarious liability..

243 F.3d at 1240. The fact that C&B Fabrication or Low Country Signs was not found liable in
the underlying action is, therefore, irrelevant. Mr. Eadon is an insured uﬁder the policy, covered
for his own negligence in the manufacture and séle of advertising signé.

Under the unambiguous words of the policy, construed consistently with South Carolina
and géneral law, Mr. Eadon is an insured.

To the extent that the definition of “Who is an Insured,” is ambiguous, that arﬁbiguily

must be construed in favor of coverage of the insured and strictly against the insurer. South

Carolina Farm Bureau Mut. Ins. Co. v. Courtney, 349 S.C. 366, 370 n.4, 563 S.E.2d 648, 650 n.4

(2002) (“any ambiguity in an insurance policy must be construed liberally in favor of the

insured”); Coakley v. Horace Mann Ins. Co., 363 S.C. 147, 152-53, 609 S.E.2d 537, 540 (Ct.

App. 2005) (“ambiguous or conflicting terms in an insurance. policy must be'conslrued liberally
in favor of the insured and strictly against the insurer”).
IIIl.  THE FACT THAT THE CAPTION IN THE TORT ACTION USED THE

ABBREVIATION “D/B/A” DOES NOT NECESSARILY MEAN THAT MR.
EADON WAS OPERATING A SOLE PROPRIETORSHIP.

11
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The Defendant in the underlying tort action was Marion L. Eadon db/a/ C & B
Fabrical.ion. The abbreviation “d/b/a” represents the phrase._“doing business as.” The phrase
can indicate that a person is doing business as a sole proprietorship, but that is not necessarily the
~ case.. The “doing business as” description is sufficiently general to refer to other forms of
business organizations including partnerships and corporations. The caption of Jackson v. River
Pines, Inc., 276 S. C 29, 274 S.E.2d 912 (1981) includes a defendant, *... The above listed

128°09, 0ty

individuals d/b/a River Pines Company, a panncrshlp.” In 'I‘allevast- v. Herzog, 225 S.C. 563, 83

S.E.2d 204 (1954), a partnership was “doing business as” Firestone Home and Auto Supplies, a
trade name. The caption of a Fourth Circuit case includes as parties, inler alia, individuals who

are d/bla a corporation, and apparent partnerships d/b/a a corporation. In re American Honda

Motor Co., Inc. . Dealerships Re]ations Litigation, 315 F.3d 417 (4lh Cir. 2003). Among the

parties in American Honda are over 80 “d/b/a” entries, including the following:
| “Clauoia Close, d/b/a Jim Close House of Honda d/b/a House of Honda, as Executrix of
the Estate of James R. Close, Humphrey Motors Inc.”

“Humphrey Motors, lncorporated a/kfa Jim Close House of Honda, a California
Corporation”

.“Breakaway Incorporated d/bla Breakaway Honda, a South Carolina Corporation”

“Mildred Radar, d/b/a Pioneer Honda, a California resident, individually ano on behalf of
-all others sinﬁlaﬂy situated” | |

“Bob Jackson & Son, d/b/a Honda Santa Ana, a California Corporation”

“C H. Jurgenson, d/b/a Jurgenson’s Honda a Corporation”

- “Henry Khachlurian, d/b/a Hank Tarian, a California resident”

12
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The American Honda caption alone demonstrates the variely of different busincss

relationships that are encompassed in the general “doing business as” description. It is clearly
not lirnited to sole propnelox ShlpS despite Auto- Owners asscmons to that effect.
In this case, the parties have, in fact, stipulated that “C& B Fabrication” is a trade name

for both of the corporalions that are named insureds on Auto-Owners’ policy. The caption in

Rhodes v. Eadon, therefore, indicates lhat.'Mr. Eadon Waé doing business as the named insureds.
He was, xher‘é'f;xe, necessarily acting for the named insured, as both “doing business as” and
“doing business for” mean that the was doing the business of the legal entity, the corporation. If
he was doing busmess as a named msured for purposes of lhc allegations in Mr. Rhodes’

Complaint, Mr. Eadon certamly fits within the pohcy s definition of an insured. If he is doing
business as the corporation, he is certainly acting “with respect to [his} duties as [the insured
co‘rpora(ion’s] officer.” ]

If there is any doubt, moreover, that “doing busmess as” the named insured would

necessanly entail “achng with respect lo” lus duties to the named msured that ambiguity must be

resolved in favor of the insured’s receiving coverage. South Carolina Farm Bureau Mut. Ins. Co.
v. Courtney, 349 S.C. 366, 376 n.d4, 563 S.E.2d 648, 650 n.4 (2002) (“any ambiguily in an

insurance policy must be construed liberally in favor of the insured”); Coakley v. Horace Mann

Ins. Co., 363 S.C. 147, 152-53, 609 S.E.2d 537, 540 (Ct. App. 2005) (“*ambiguous or conflicting
terms in an insurance policy must be construed liberally in favor of the insured and strictly
against the insurer”).

CONCLUSION

Mr. Eadon was an insured under the terms of Auto-Owners policy in regard to the jury's
award in Rhodes v. Marion L. Eadon d/b/a C & B Fabrication. He was an executive officer of

the corporations that were named insureds under Auto-Owners’ policy. Liability was found

13
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against him individually based on his work “with respect to” the business of C & B Fabrication,

which is stipulated to be a trade name for the named insufeds. He, therefore, fits directly into the

policy’s definition of an insured. He is an insured for both his individual negligence as well as

vicarious liability for the‘corporation’s negligence. The fact that the judgment was against

Marion L. Eadon d/b/a C & B Fabrication does not mean that the Judgment was against a sole

proprieiorship, as the d/b/a abbreviation can apply 1n a wide variety of business relationships. In

this case, it has been stipulated by all parties that C & B Fabrication was a trade name for the

named corporations, so Marion Eadon was doing business as, and for, those named insureds.

The Court should find that Auto-Owners’ policy covers Marion L. Eadon d/b/a C & B

Fabrication for the damages assessed by the jury in the underlying tort action.

Columbia, South Carolina
nly 24,2006

. Respectfully submitted, ‘

SWEENY, W1 & BARROW, P.A.

" William ©. Sweeny, I
WilliamR. Calhoun, Jr.
1515 Lady

Post Office Box 12129 ,
Columbia, South Carolina 29211
(803)256-2233

Attorneys for Marion L. Eadon
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CERTIFICATE OF SERVICE

I, the undersigned secretary of the law offices of Sweeny, Wingate & Barrow, P.A.,
attorneys for Marion L. Eadon, do hereby certify that I have served a copy of the foregoing
Defendant Marion Eadon D/B/A C & B Fabrication's Position Regarding Whether The Judgment
As Rendered Is Covered in connection with the above-referenced case by mailing a copy of the
sarne by United States Mail, postage prepaid, to the following address(es):

Alfred Johnston Cox

Ellis, Lawhorne & Sims, P.A.
1501 Main Street, 5th Floor

Post Office Box 2285

Columbia South Carolina 29202

Crelghton B. Coleman

McCutcheon, Blanton, Rhodes & Johnson
Post Office Drawer 11209 -

Columbia, South Carolina 29211

Hoover C. Blanton

McCutcheon Blanton Johnson & Barnelte LLP
- Post Office Drawer 11209

Columbia, S. C. 29211-1209

ébfuwu %PW

Bobbie J. Powell U

Columbia, South Carolina
July 24,2006
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF YORK
CIVIL ACTION NO. 02-CP-46-2369
Auto-Owners Insurance Company,

PLAINTIFF’'S TRIAL BRIEF
REGARDING WHETHER MARION L.
EADON MEETS THE DEFINITION OF

AN INSURED UNDER THE TERMS OF

)
)
Plaintiff, )
| )
)
) :
Samuel W, Rhodes,  Piedmont ) THE INSURANCE POLICY
) . .
)
)
)
)

V.
Promiotions, Inc. Marion L. Eadon d/b/a
C&B Fabrication, C&B Fabrications, Inc.

and Low Country Signs, Inc.,

Defendants.

L Burden of Proof “

Eadpn and Rhodes have the burden of proof in this matter. in a declaratory
judgment action, "[t}he burden of proof is on the insured to shoW that a claim falls within
the.coverage of an insurance coniract. The insu.rer bears the burden of establishing

exclusions 1o coverage.” Sunex Intern, Inc. v. Travelers Indem. Co. of lll., 185

F.Supp.2d 614, 617 (D.S.C. 2001) (internal citations omitted); Gamble v. Travelers Ins.

Co., 251 S.C. 98, 160 S.E.2d 523 (1968). The same is true for any person seeking

coverage under an insurance policy. See, Rakestraw v. Allstate Ins. Co., 238 S.C. 217,

119 S.E.20 746 (1961). In this matier, it is Eadon and Rhodes’ burden to prove that the
verdi‘ct awarded againét Marion L. Eadon d/b/a C&B Fébrication in the Rhodes case
was, in fact, awarded éga;inst an insured under the térﬁs of the policy.

ILis not Auto-Owner’s obligation to prove that Eadon is not an insured, because
the definition of an insured in the policy is not an exclusion. |d. The fact tha‘t Auto-
Owners initiated the declaratory judgment action does not alter the burden of proof. See

Penn America Ins. Co. v. Valade; 28 Fed.Appx. 253 (4th Cir. (N.C.) 2002) (stating that

party seeking coverage under an insurance policy bears the burden of proving that any

claimed damage falls within the policy’s terms and this burden of proof remains

ROA-Page 0781



unchanged when the insurer initiates a declaratory judgment proceeding concerning its

coverage obhgatlons under an insurance policy); American Auto. Inc. Co. v. Mayf:eld

287 F.Supp.2d 661, 664 (N. D Tex. 2003) (“To assist in delermmmg whether an insurer
has a duty fo defend, the Fifth Ctrcuut has explained the parties’ shifting burdens of proof
as follows: The insured bears the initial burden of showing that the claim . . . is
potentially within the insurance policy’s séope df‘coverage. If the insurer‘reli.es on the
policy’s exclusions to deny coverage, the burden shifts back to the i'nsured io show that

an exception to the exclusion” applies.). (citations omitted), Royal Globe Ins. Co. v.

Whitaker, 181 Cal.App.3d 532, 537 (Cal.App. 3 Dist. 1986)‘ ("While the burden is on the
insurer to prove a claim covered falls within an exclﬁsion, the burden is on the insured
initially to prove that an event is a claim within the scopé of the basic coverage.”)
(internal citations omitted).
fi. The verdict was rendered against an %ndi;lidual, Marion L. Eadon

The verdic_:t-in the Rhodes case was rendered against Marion L. Eadon d/b/a
C&B Fabrication. As a d/b/a, the trade name “C&B Fabrication” is not a separate legal
entity from Marion L. Eadon. "Doing business under another name does not c?eate an

entity distinct from the person operating the business.” Carlson v. Doekson Gross, Inc.,

372 N.W.2d 902, 905 (N.D.1985). "The designation 'd/b/a’ means ‘doing business as’
but is merely descriptive of the person'or corporation who does ‘busi_ness' under some
other name. Doing business under another name does not create aﬁ entity distinct from
the person operating the business. . . The (business_namé isa ficﬁon,’and so too is any

implication that the business is a legal entity separate trom its owner.” Providence

Washington ins. Co. v. Valley Forge, 42 Ca!.App.4tH 1194, 1200, 50 Cal.Rptr.2d 192"

{Cal.App. 1 Dist. 1996) (intemnal citations omitted). See also, Am.Jur. 2d. Corporations
§ 2 (2004), Moore v. Moore, 360 S.C. 241, 599 S.E.2d 467 (Ct. App. 2004), Hall v. Auto-

Owners Ins. Co., 658 N.W.2d 711, 720-721 (Neb. 2003), Toulousaine de Distrib. v. Tni-

ROA-Page 0782



State Seed & Grain,, 520 N.W.2d 210 (Neb. 1994); O'Hanlon v. Hartford Acc. & Indem.

Co., 639 F.2d 1019 (3d Cir. 1981); Duval v. Midwest Auto City, Inc., 425 F.Supp. 1381

(D.Neb. 1977); Pinkerton's v. Superior Co}un (Schrieber), 57 Cal.Rptr.2d 356 (Cal. 1996);

Providence Wash. Ins. v. Valley Forge, 50 Cal.Rptr.2d 192 (Cal. 1996); Alistate Ins. Co.

v. Willison, 885 P.2d 342 (Colo.App. 1994); 'Chmielewski v. Aetna Cas. and Sur. Co.,

591 A.2d 101, 113 (Conn. 1891)("property owned by an individual in a trade name is

nonetheless owned by him"), Purcell v. Allstate Ins. Co., 310 S.E.2d 530 (Ga. App.

1983); Samples v. Ga. Mutual Ins. Co., 138 S.E.2d 463 (Ga. App. 1964) (holding that

fact that plaintiff's husband purchased automobile in name that he used in doing

business does not contradict fact that he owned éutomobile as individual); Georgantas v.

Country Mut. Ins. Co., 570 N.E.2d 870 (lil. App. 1991); Trombley v. Alistate ins. Co., 640

So.2d 815 (La. App. 1994); Bushey v. Northern Assurance, 766 A.2d 598, 603 (Md.

2001)("sole proprietorship form of.business provides ‘complete identity of the business

entity with the proprietor himself'"); Gabrelcik v. National Indemnity Co., 131 N.W.2d 534

(Minn. 1964), Carlson v. Doekson Gross, Inc., 372 N.W.2d 902, 906 (N.D. 1985)(holding
that "when the designalion of the named insured is in the form ‘individual dba ..." the

individual is the named insured, irrespective of whatever language follows the 'dba’ "),

Recalde v. ITT Hartford, 492 S.E.2d 435 (Va. 1997) (hoiding that individual owner and

proprietorship are single entity in insurance context).

Marion L. Eadon d/b/a C&B Fabrication is-a sole proprietorship. “The sole

proprietorship form of doing business encompasses the complete identity of the . -

businéss enlity with the proprietor himself or herself; thus, a sole propriélorship has no
legal existence ap‘éd from'its_owner.” f8 Am. Ju}.2d Corporations § 6 (2004). "A sole
proprietorship is not a.legal entity itself. Rather, the term refers to a natural person who
directly owns the business...." Providence, 42 Cal.App.4th at 1199.

In contrast to a sole proprielorship, "a corporation is a legal entity that is

ROA-Page 0783



completely separate and distinct from its shareholders...." Bogese, Inc. v. State Highway
Comm'r., 250 Va. 226, 230, 462 S.E.2d 345, 348 (1995). A corporation, by definition, is

not a form of sole proprietorship; the sole proprietorship is a business form in which an

* individual, rather than a partnership or corporation, owns the business. 18 Am. Jur.2d

Corporations § 6 (2004)' Ladd v. Scudder Kemper Investmenlé, Inc., 741 N.E.2d 47

{Mass. 2001) Boqese Inc v, State Huqhway Commr 462 S.E.2d 345, 348 (Va. 1995)

{In contrast to a sole propnetorshlp a corporation is a legal entity that is completely

separate and distinct from its shareholders... S AN mdwudual obviously cannot ‘do
business as’ a corporation.” Carlson, 372 N.W.2d at 905. N

By st;pulatlon of the pames the entities insured under the policy of insurance are
corporations.  The policy was reformed to identify the named insureds as C&B
Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. both db/a C&B ngrication.
The trade.na.me "C&B Fabrication” is a ﬁctién and .dOe_s not constitute a separate legal
entity from the corporations insured under: the policy. .

Therefore, despite the feformation the policy, the fact remains that the verdict
was rendered against Marion L. Eadon, an individual. and not the corporationé named in
the policy. Marion L. Eadon and the corporations are distinct and separate Iegalv entities.
Therefore, the determination of whether he is entitied to indemnification depénds' on

whether he meets the definition of an insured under the terms of the policy. Eadon does

‘not meet the definition of an insured under the facis as determined by the jury in the

Rhodes case and his own depositioh testimony in this case.
§es. Who is an In'sured

As previously stated, the named insureds on the policy issued by Auto-Owners

* were corporations. The fact that the business enlities being insured were corporations

was plainly identified on the Declarations as "corporation.” (See Declarations page of

Policy). The Policy states, "[w]e will pay those sums that the insured becomes legally
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obligated 1o pay as damages because of...'property damage’ to which this insurance
applies.” Seelﬂa). The Policy further stales the following:

Section Il - WHO IS AN INSURED

1. i yoﬁ are designated in the Decl;rations as:

a. Anindividual, you and your spouse are insureds, but only with respect
to the conduct of a business of which you are the sole owner.

" ¢. An organization other than a partnership or joint venture, you are an
+ insured. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors. Your
stockholders are insureds, but only with respect to their liability as
stockholders. '
2. Each of the following is also an insured:

a. Your employeés, other than your executive officers, but only for acts
~within the scope of their employment with you. . .

No person or organization is an insured with respect o the
conduct of any current or past partnership or joint venture that-is not
shown as a Named Insured in the Declarations.
(Policy, pp. 6-8). | |

Marion L. Eadon is not listed on the Declarations as an insured. Only the
corporations C&B Fabﬁcators, Inc. and LowCountry Signs & Fabrication, Inc. are listed
as insureds. In addition, the Declarations page stat'es that the enlity being insured is a
corporation. Therefore, to bé an insured under the policy, Eadon must qualify under
Section 1.c: - the damages ;awarded against him must have been as a result bf carrying

out his duties as an officer or director of C&B Fabricators, Inc. and LowCountry Signs &

Fabrication, Inc. See Harrison v. Ohio Casualty Ins. Co., Inc., 199 F.Supp.2d 518 (S.D.

Miss. 2000); Boso v. Erie Ins. Co., Erie Ins. Exchange, 669 N.E.2d 47 (Ct. App. Oh.

1995); Carpenter v. Federal Ins. Co., 637 A.2d 1008 (Pa. 1994); Bowie v. Home Ins.
Co., 923 F.2d 705 (9th Cir. 1991).
An insurer's duty to indemnify an insured for damages awarded against it at trial

is largely determined by the evidence introduced at the trial and the jury's verdict.
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Likewise, in a subsequent action to determine coverage, all parties are bound by the
evidence introduced at the trial, the legal rulings made by the trial judge, and the findings

of fact made by the jury. The parties may not rélitigate the factual ﬁndings essential to

the judgment in the tort action. Sims v. Nationwide Mutual Ins. Co,, 24'7 S.C. 82, 145
S.E.2d 523 (1965).

“The insurer, however, is not bound as to issbes not necessarily adjudicated in
the prior action and can sfill present any [covefage] defenées not inconsistent with- that

judgment.” Farmer v. Allstate Ins. Co., 311 F.Supp.2d 884 (2004). See also, Sims v.

Nationwide Mutual Ins. Co., 247 S8.C. 82, 87, 145 S.E.2d 523, 525 (1965) ("[Tihe

judgment agéinst the indemnitee does not decide issues as to the existence and extent
of the duty to indemnify, and that in a subsequent action the indemnitor may show that
the circumstances under which he was required to give indemnity do not exist”). An
insurer has the rigl;wt to litigate coverage issues in a éubsequent action, because the

coverage issues, i.e., what damages, if any are actually covered by the insurance policy,

were not litigated in the tort suit. Id. at 87, at 525-526; London v. The Surety Co., 250
S.C. 26, 156 S.E.2d 329 (1967).

The jury in the Rhodes case found that all of the actions regarding the’ billboard

~ signs were taken by Marion Eadon individually doing business as C&B Fabrication, not

as an officer, director or shareholder of C&B Fabricators, Inc. or LowCountry Signs & .
Fabrication, lﬁc. Eadoﬁ's status as an .individual, as 6pposed to a corpo}ate officer, .
cannot be relitigated in thié action.

A review of the trial transcript reveals that M.arion Eadon was sued individually
‘d./b/a C&B Fabrication, that the jury found that Marion L. Eadon dib/a C&B Fabrication

was a separate entity from C&B Fabricators, Inc., and that Marion Eadon was écting

individually and not as an bfﬁcer,.director or employee of any corporation. In fact, the
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only way the jury could have found against Marion Eadon is if they determined that he
was not working on behalf of a corporation,

The truth of this statement is learned by examining Judge Dennis’ rulings from
the bench and his charge of the law to the jury.” Rhodes and Piedmont argued at trial
- that Eadon was doing business as an individual u‘nder the name of C&B_ Fabr_ication,
which was a separate entity f}om his corporétion. C&B Fabricators, inc. Alternatively,
they argued that Eadon w,as- persoqally liable even if he was acting on behalf of a
corporétion because he negligently m’isrépresented facts to the piaintiffs, and he was
personally involved in the construction of the signs.

Howelver, Judge Dennis granted Eadon’s motion for directed verdict, finding that
there was nd evidence of negligent misrepresentation. (Transcribt, pp.74-75). in
additicn, Judge Dennis rejected Rhodes contenhon that Eadon was personally involved
with the signs so as to make hlm liable individually.

Mr. Blanton: As to the negligence count, your honor, if Mr. Eadon was an

actor in the events, he is liable whether or not he’s liable on the contract

or not.

The Court: Based on what theory if he's a corporation? f he was an

agent doing work maybe there was a possibility, reading some of the

cases, a possibility that would connect. him individually, but if he's a

corporation, | don’t care whal he is involved in. Is a corporate liability.

Mr. Blanton:  Because the actor in tort - - It doesn't matter whether he's
an agent or nol. He or she is still liable for what he or she does.

The Court:  Well. VWhat proof do | have that he did anythmg other than
talk on the phone? '

Mr. Blanton: He’s the fellow that made the deal and promised to do it
across the board.

The Courl:  No sir. The deat is not the tort. The tort was bu»ldung the
sign vmproperly That wasn’t the deal. There's no evidence that he did
any construction, none, zero. ’

Mr. Blanton: If C&B Fabrication —

ROA-Page 0787




The Court: Thank you, Sir, | appreciate it. You can argue that one in
Columbia.: 'm comfortable with that one. I'm not the least bit concerned
about him having responsibility personally because he didn’t do anything
with the construction. . . . ' '

In light of the evidence introduced at trial, the issue before the jury was simple.
The question becorhes, do you find it was a corporation? It's
~ really simply charged this way, and I'm prepared to do it if you all agree to
it because I'm charging on the facts, but it comes down to, if you believe
the defendant was a corporation and not the individual, then that's it. But
if you believe that the defendant — that this whole transaction was with Mr. -
Eadon, then you've got to find — you've got to determine how much
damages, because then it simply shifts to the element of damages . . .
But clearly, everything starts with, who was that person? Was that
person the corporation or was that person the gentleman sitting at the
table? Wt's that simple. . .. o
(Transcript, Volume IV, Judge Dennis, p. 313, 315).
Judge Dennis comectly ruled that there was no evidencé that Eadon personally
participated in the alleged tortuous activities. Therefore, Eadon could ndt be ihdiVidually
‘liable to the plaintiffs if the jury concluded that he was acting as an officer, director or
employee of a corporation. The only'possi,ble way that he could be liable to the plaintiffs
individually is if the jury concluded that he was acting individually and not on behalf of
any corporation. Judge Dennis charged the jury to that effect in explaining the verdict
form: »
The third choice is, “we find for the Defendant.” Now what will you be
saying? One. or two things, and one really incorporates the other.
Obviously, the plaintiff has to prove the fault, the person who commitled
the negligence. If you conclude from the evidence that the party that ~
committed the negligence in this case was the corporation, in other
words, the defendant was not acting individually but was acting
through a corporation and as a corporation, then you must return a
verdict for the defendant. ' ‘
(Transcript, Volume IV, Judge Dennis, p. 381) (emphasis added).
As breviously stated, Eadon vigorously contended at trial that he was acting

through and as a corporation in his dealings with the plaintiffs. Accordingly, Auto-

Owners provided Eadon a defense to the action. However, in returning a verdict against
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Eadon, it was necessary that the jury reject his contention and find that he was acting-

individually, and not on béhalf of any corporation. Therefore, (he parties should not be
permitted to rélitigate .this issue.

Even if the Court permits the issue to be relitigated, Eadon does not meet the
definition of an insured in relation to the verdict rendereq against him. The thdes
complaint alleges that Eadon negligently fabricated, erected, inspected .and repaired the
signs. (Rhodes Amended Complaint, p. 13). The complaint does not contain any
“allegation of vicarious or sﬁpervisory liability.

Eadon has testified that he intended to form a corporation for the purpose of
engaging in the buéinéss of building biltboard signs and intended for the policy tQ be
issued to a corboration. He also admitted that. he intended the policy to be issued to
C&B Fabricétors, Inc. (Eadondeposition, January 17, 2006, p. 12-14, 16-20).
- Furthermore, Eadon hés testiﬁed that he knew nothvihg abdul the sign business. His only
duty as an officer of C&B Fabncaiors Inc and LowCounlry Slgns & Fabrication, Inc was
to prowde money and insurance for the operahon of the corporations. (Eadon deposmon
' January 17, 2006, p. 16, 32).» Chuck Benenhaley, an employee of the corporation, was
in charge of running the business and- everything involved‘with building, erecting,
inspecting and repairing signs. It was not within Eadén's duties as an officer to run the
corporation, do any sign work, determine M1al matlerials were needed to perform sign
work, negotiate any contracls or supervrse the sign work or any of the employees. In
. was not w»thln his duties as an officer of the corporations to design signs, build signs or
repair signs. (Eadon deposition, January 17’, 20086, p. 14_—16, 32 Trial Transcript, Sept 1,
2004 p. 128-129, 130-132). Al of those duties were assi'gned.to Beﬁenhaley.

Eadon had no duties.' as an officer of ihe corporation that could have subjeéted
hirﬁ to personai liability for (he négligem écts alleged in th?e Rhodes case. He was not

sued for, and therefore no verdict was rendered against him for, negligent performance

ROA-Page 0789



of any of his duties as an officer of thev cbrpbration His duties did not include fabricating;
inspecting. erectmg or repamng the signs. He did not have any persona| involvement in
fabricating, inspecting, erecting or repairing the sngns Even if it was his duty to
supervise these aspects of the business (which he denies), Rhodes did not allege any
supeNisory or vicarious liébility. Rhodes simply alleged that Eadon himself failed to do
these things, things 1hat Were not within his duties as an officer of the corpdration.
Furthermore, ‘Eadon's uncontroverted testimony is that C&B Fabricators, Inc. was

no longer doing busmess and he was out of the sign busmess complele!y by the time

that he began receiving calls from Rhodes about the Ieanlng sign. (Trial Transcript Sept

1, 2004, p. 134-135; Letter from Eadon to Rhodes dated, December 29, 2000; Eadon

deposition June 13, 2003, p. 93, 97). In addition, there is no evidence that LowCountry

"Signs & Fabrication, Inc. did any business. with or had any relationship with Rhodés._

Likewise, there is no evidence that Eadqri undertook any action in regards to Rhodes
within his duties as an officer of LowCountry Signs & Fabrication, Inc.:. (Eadon
deposition, January 17, 2008, p. 35, 37). |

Becauée Eadon is only covered under the poli(_:y with respect to his duties as an
officer of the insuréd éorporalions, and his only duty as an officer (to supply money and
insurance) could not have been the basis of thé ver'dict against him, Auio-Owners has

no duty 1o indemhify him for the damages awarded in the Rhodes case.

The facts of this case are similar to those in Creel v. Louisiana Pest Control

Insurance, Inc., 723 So.2d 440 (La. App. 1998) Creel waé injured in an automobile
accident with Roy Slay. Stay was the president of Ray’s Pest Control, Inc. Atthe time of
the accident, Slay was traveling to a customer’s house to spray for insects. Lounsuana
Pest Control Insurance, Inc. issued a- CGL policy to Ray's. The policy contained the

identical definition of "Who Is An Insured” as contained in Auto-Owner's policy. In

analyzing the definitions, the Creel court stated the following:

10

ROA-Page 0790



Under the language in (1)(c), an executive officer is only an
insured if they are performing their duties as an executive officer.
Pursuant to (2)(a), the employees of Ray's, other than its executive
officers are also insureds under the policy. . . Thus, under the plain
wording of the definition, an executive officer is precluded from being an -
employee and, thus, an insured except when performing his executive
duties. Since we find that the language of the policy is clear and
unambiguous, we must enforce the policy as written without resort to
parol evidence concerning the intent of the parties with regard to what
they intended the policy to provide. :

Slay testified that after he purchased Ray's, he assumed new duties

associated with his position as president of the corporation. These duties

included attending and participating in corporate meetings; the hiring and

firing of personnel, handling financial dealings, and making corporate

decisions. At the time of the accident, Slay was en route to spray a house

for insects and pests. Under these facts, we find that he was not

performing executive duties when the accident occurred, thus, the

language of the policy plainly excludes him from being an employee and -

an insured.

Id. at 443, ‘ o )

Creel makes clear that the relevant inquiry is whether an insured's performance
of executive duties resuits in liability, not if the officer is in the course and scope of
employment with the corporation. Therefore, despite being “on the job” at the time
liability arose, the Creel court found that he was not an insured, because he was not

performing any executive functions at the time liability arose.

Similarly, in Harrison v. Ohio Casualty Ins. Co., Inc., 199 F.Supp._2d 518 (S.D.

Miss. 2000), a jury verdict was rendered against individual plaintiffs, Julia and Neil
Harrison. The Harrisons were sued by a Dr. ‘Fred MéMillan a;ﬂer they had sold him a
home they had built and had lived in for a number of years. McMillah alleged defective
workmanship in the building of the home. The jury rendered a verdict against the

Harrisons for the defects in the home. |d.

After the rendering of the jury's _verdicl, plaintiffs brought causes of action against

several insurance companies, including American National Insurance Company.

American National issued an umbrelia Coverage policy to "named insured,” Service Air

1]
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Heating & Air Conditioning, Inc. The Policy Declarations page listed under “Named

lnsured as: SERVICE AIR HEATING & AIR CONDIT!ON!NG INC. ET AL. The Policy

Declarations page also stated that the rnsured is an “Organization (cher than
Partnership or Joint Venture).” Although the Harrisons .were officers of tne closely held
corporation, no reference to the Harrisons was made on the Policy Declaration.or
through.out the body of the policy itself. |

The policy at issue in Harrison contained the same definition-of an insured as
Auto-Owners’ policy. The Court found that the Harrisons were. nbt insureds under the
terms of the policy. They failed to prove how therr actions that led to the jury verdict
against them qualified as part of their duties as officers or directors ot the corporation.
Basically, the Harrisons built the home on their own time and not as officers or directors
of Service Air.. |

The main difference between the facts of Harrison and those in the present case
is that the court in that action had to determine if the building of the home felt within the
duties of officers and directors of Service Air. in our case, the issue has already been
conclusively decided by the jury in the Rhodes case.

The case of Carpenter v. Federal Ins Co., 637 A.2d 1008 (Pa. Super 1994) is

also instructive. In that case, Robert Carpenter and Merle Kintigh formed a partnership

for the purpose of constructing homes. One. of their clienté brought suit _against‘ROben

M. Ce'rpenter and Merle R. Kintigh, individually, and trading and doing bu_siness as
Kintigh and Carpenter Fine Homes. Carpenter breught a declaratory 'jndgment action
~ against several insurance compantes Two of the companies 'instrred R.M. Carpenter
d/b/al Wineman and Carpenter inc. Carpenter argued that these policies extended
coverage to him as an individual, for his'liability as a member of the partnershlp, which
built the plaintif's home (Kintigh and Carpenter a/kle/ Kintigh and Carpente'r Fine

Homes).

12
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The court ruled that Carpenter, the individual, was not an insured under the
policy: ;rhe court relied heavily on the fact that the named insured on the policy, “R.M.
Carpenter d/b/a/ Winerﬁan and Carﬁ)enter, Inc.” was identified as a corporation on the
Declarations page. Id. at 1011. Therefore, Carpenter was included as an insured onl.y
with regard to his actions as an 'ofﬁoer, director, and/or shareholder of the corporation.
As in this case, it was undisputable that Carpenter was working on' behalf of the

partnership and not the corporation in building the home. Id.

in Lomes v. Hartford F_inancial Services Group, Inc., 105 CalRptr.2d 471 (2001)
(Ca. App. 2004), Lomes énd William Low were sole shareholders on Newton Wholesale
Co, Inc. ("Newlon").. Their business relationship soured and Low took control of the
company, ousting Lomes as President and an employee of the corporation. However,
Lomeé remained a direclor and minority shareholder. Low and Newton sued Lomes as
. “an individual” for defamation and othér causes of action. Lomes sought a defenge from
. the insurance company thét issued a CGL policy to the corporation. |

At the time of the alleged defamat?on, Lomes was still a director, but not an
officer or employee of the corporation. The policy issued by Hartford contained the
identical definition of an insured used in the Auto-Owners policy. In finding that Lomes
was not an insured under the policy, the Court'siated. “Lomes was sued as an individual,
not as a director. And while it is undisputed that Lomes was still a director at the time of

" his alléged acts, he would also have had to be fulfilling his duties as an officer or director
of Newton Wholeéale to dualify for coverége." Lomes, 105 CalRptr.2d at 474.

Basedv upon the foregoing, the parties should be estopped from relitigating
whether Eadon was acting on behalf of a corporation. Even if .the issue is relitigated and
the Court finds thaf he was acting on behalf of a corporation, he still does not meel t>he.
definitioﬁ of an insured. Eadon's liability in the Rhodes case did not resuit from the

performance of his executive duties as an officer of the corporation.
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'R Waiver'and Estoppel
The Defendants claim that Auto-Owners has either waived or should be
estopped from asserting that Marion L. Eadon d/bla C&B Fabrication is not an insured
under the policy.issued in the name of C&B Fabrications, Inc. and Low Country Sigﬁs,

inc.. They based their argumenis on correspondence wrillen {o Piedmont Promolions,

inc. and C&B Fabrications, Inc. and Low ’Country Signs, Inc. by adjusters for Auto-

Owners and court filings-during the Rhodes case. However, their arguments fail.
Despite Defendants’ arguments, an insurance company cannot waive into
coverage by omitting a coverage issue from a reservation of rights letter or failing to
inform an insured of a known coverage issue. South Cérolina courts have repeatedly
held that waiver does not apply in the insurance coverage context. “Waiver, like

estoppel, is an affirmative defense and the burden of proof is upon the party who asserts

it.” Provident Life and Acc Ins. Co. v. Driver, 317 S.C. 471, 478, 451 S.E.2d 924, 929

(Ct. App. 1994). "Waiver cannot create coverage and cannot bring into existence

something not covered in the policy.” Alverson v. Minnesota Mut. Life Ins. Co., 287 S.C.

432, 524 S.E.2d 140, 142 (Ct. App.1985); Laidlaw Environmentat Services (TOC), Inc. v.

Aetna Cas. & Sur. Co. of lllinois, 338 S.C. 43, 524 S.E.2d 847 (Ct. App. 1999), Johnson

v. Wabash Life Ins.  Co., 244 S.C. 95, 135 S.E.2d 620 (1964) (holding the doctrine

cannol be invok_ed by an insured to create a primary Jiability of the insurer for which all
elements bf a binding contract are necessary.) |

in Laidlaw, the insured attempted to argue that an adjuster. for Aetna made
certain admissions regarding coverage in a letter resulting in a waiver of a coverage
defensev. In adhering to the long-standing rule of law in South Carolina, the court
rejected the argument, finding that an insurance company cannol waive into coverage.
Laidlaw, 524 S.E 2d at 852. The Laidlaw court also discussed that there coula be no

waiver because Aetna, just like Auto-Owners in the present case, repeatedly reserved all
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of its rights under the térms, of the policy.‘ Id. Therefore, the doctrine of waiver does not
apply in this case and can not be used to brevent Auto-Owners from pursuing a valid
coverage posiﬁon in this case.

The Defendants also argue ihal-Aulo—Owners should be estopped from arguing

that Eadon is not an insured as defined by the policy. Undef South Carolina taw, the

essential elements of estoppel are divided between the estobped party and the party’

claiming estoppel. Southern Dev. Land and Golf Co.. Lid. v. SoulhA Carolina Pub. Serv.
Auth., 311.S.C. 29, 426 S.E.2d 748 (1993). As o the estopped party, the essential
elements are: (1) conduct amounting to a false representation or concealment of
material facts, or conduct calculated {o convey lhe".impress-ion that the facts are
c;th_enNise than, and inconsistent with, the party's subsequent assertions; (2) intention or
expectation that such conduct be acted upon by the other party; and (3) actué! or
constructive knowledge of the real facts.- Id. .
As to the party claiming estoppel, the es;t;ential elements are (1) laék of knqwiedge or the
“means of acquiring, - with reasonable diligence, knowledge of the true facts; (2)
reasonable reliance on the other party's conduct; and (3) a prejudicial change in position.
Id. The reliance by the party claiming estoppel must be reasd_nable; and it must proceed

in good faith. 1d.; Masonic Temple v. Ebert, 199 S.C. 5, 18 S.E.2d 584 (1942);

Provident Life and Acc. Ins. Co. v. Driver, 451 S.E.2d 924 (Ct. App. 1994), 317 S.C. 471.

“One with knowledge of the truth or the means by which with reasanable diligence he

could acquire knowledge cannot daim to have been mislead.” Southern Development

Land and Golf Co., Ltd. v. South Carolina Pub Service Authority, 311 S.C. 29, 426

S.E.2d 748, 750 (1993); Regions Bank v. Schmauch, 354 S.C. 648, 582 S.E.2d 432

Ct .App. 2003).

The Defendants point to severa leters written by Carl Anders and one written by:

Trevor Bedell, both adjusters, to Piedmont- Promotions, Inc., C&B Fabrications, Inc. and
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Low. Country Signs, Inc. as evidence to support estoppel. . They claim that ‘Anders did

not inform Eadon that he may not-be an insured under the policy. and therefo.re should

be estopped from raising this issue. However, a review of the correspondence reveals

that the letters dated February 8, 2001, May 22, 2001_,'and. August 2, 2001 were written
before any lawsuit was filed. Anders has testified that his records showed the insured as
C&B Fabrications, Inc., and that the issue about_wheth'ér Eadon would be indiv'idually
covered under the policy was never a pre-suit issue. _(Anders Deposition, p. 104, 124-
125). ‘

The two .remaining letters, dated February 8, 2002 and Septembér 25, 2002,
were written following receipt of the suit papers. Although the pleadings named the
Defendant as “Marion L. Eadbn.dlb/a C&B Fabrication”, Anders and Bedell had no
reason to believe that any such sole broprietorship’ existed. Eadon never informed Auto-

Owneré that e was doing business as a sole proprietorship. At all times before and

during the litigation, Eadon took the position that no such sole proprietorship existed and

that all alleged actions were undertaken by C&B Fabricators, Inc. {Anders Deposition, p
124-125; Answer to Amended Complaint in Rhodes). Auto-Owners assumed that all of
the work was performed by C&B Fabricators(Fabrications), Inc.- and that Rhodes
intended to sﬁe C&B Fabricators(Fabriéétions), Inc. Aulo-Ownvers assumed that the
pleadings would be amended to reflect the ‘correct defendant. and’ iﬁsured; céB
Fabricat‘ors(Fabricalions), Inc. (Anders Deposition, p. 42-43) ‘

In addition, the Defendants pdint to pleadings filed by Auto-Owners’ coverage
counsel as evidence of waiver or estoppel. Itis m.Je that Auto-Owners counsel used the
term “Defendants” in one of its motions in theA-B_L\ge_s case dated'Jhly 9, 2003.
However, Auto-Owners believed at that time the motion was filed that Rhodes had

intended to sue the named insured, C&B Fabrications, Inc. in addition, such

misstatements of fact in a motion are not admissions in any way and do not alter the
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undisputed fact that the policy was issued to-C&B Fabricators, Inc. and LowCountry
Signs & Fabrication, lné., not Marion Eadon d/b/a C&B Fabrication. Furthermore,
counsel for Auto-Owners clearly staled in oral ;rguments at summary judgment in this
case that "Auto-Owners issued a general commercial liability policy to its insured, which
was C&B Fabricatiéné, inc. Mr. Eadon is an officer of that corporation.” (See lransc.ript
of record, Jan. 22, 2004, p. 2).

Auto-Owners, based on its policy issued to C&B Fabricatc;rs, lﬁc, and Eadon’s
position that no sole proprietorship existed, was under the impression that the pleadings
would be amended to reflect the corporation it insured as the defendant. Howevér,
before the mediation that was scheduled in March 2004 began, Rhodes’ counsgl made it
clear that he. intended to sue E.adon individually acting outside the.scope of any
corporation. Once that became dear, Eadon and his counsel were informed at that time
of the possibility that he may not be an insured under the policy, becéuse h; had not
sued a hamed insured. _(Anders Deposition, p 36-37, 98, 102-i 04, 110-111, 124-125).

Following this revelation, Auto-Owners served also several req>uestsv to admit
upon Rhodes en March 5, 2004. These requests addressed the specific issue that fhe
Defendants now clalm they were not aware of until after the trial. Rhodes admltted that
C&B Fabncatnons lnc and Low Country Signs, Inc. were not defendants in the tort case
and that they did not allege that “Eadon was acling as an. officer, director, employee or
agent of C&B Fabrications, Inc. or Low Couritry Signs, In‘c‘. al the time of ih‘e events
%ich are the subject of the allegations in the: complaint.” ('Res‘ponses to Plaintiff's
Request to Admit by Rhodes and P:edmonl ~served April 13, 2004): Eadon also served
responses o the. Request to Admit. (Responses to Request to Admit by Eadon, served

March 29, 2004).
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In addition, -Rhodes served Reduests to Admit of his own to Auto-Owners
regarding this issue. This Request to Admit was forwarded to Eadon's counsel as well

as to the Plaintiff. Rhodes sought the following: .
The Plaintiff's policy of insurance, effective September 17, 2000,
identified in the Complaint in this action, which named as the insured
“C&B Fabrications Inc. & Low Country Signs Inc” was issued for the
purpose of insuring, within the provisions of the policy, the operation or
operations conducted by Marion L. Eadon under whatever name and
style used by him as either C&B Fabrications Inc, or C&B Fabrication, or
C&B Erectors, Inc., or Low Country Signs Inc. x :

" The request was denied as stated. {Plaintiff’s Response to the First Request for

Admission to Plaintiff, served May 5, 2004).

Rhodes-and Eadon claim that these requests o admit did not put them on notice -

that Mérion Eadon d/b/a C&B Fabrication may not be an insured under the policy.

_ However, these assertions must viewed in light of the fact that both parties are arguing

today, the exact position that Rhodes sought to be admitted in the request {o admit

| served on Auto-Owners on May 5, 2004, some 4 months prior to the trial of the Rhodes

case.
All parties to this litigation were aware of this potential issue months before the
trial in the Rhodes case. Auto-Owners was not required to notify Eadon by way of

reservation of rights letter that he may not be an insured under the policy if it was found

. that he was not acting for the corporation. At the time the issue arose, all parties were

involved in a declaratory judgment action to determine whether coverage existed..

Eadon and his counsel were made aware of the bo’ssibiiity that Eadon may not be
insured individually in Ma:r'ch 2604 and the. requests to admii put the parties on nolice
that it was cér_tainly an issue ‘in this case. To claim that they were not aware of the issue
before the trial is disingenuous and self-serving.

However, the issue really did not come to fruition unti! the trial of the Rhodes

case. As discussed in other motions before the court, Judge Dennis found that Eadon
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had not personally p'grticipated in any tortuous -conduct that could result in a finding of
liability against him unless he was, in fact, in business as a sole proprietorship as
opposed to a corporation. He instructed the jury that the only way they could find Eadon
individually liable was to find that he was not acting on behalf of any corporation. The
jury found against Eadon (See Trial Transcript, Sept. 1, 2004, pp.74-75; Volume IV,
Judge Dennis, p. 313, 315; Volume.lv; Judge Dennis, p. 381). |

it must also be remembered that this is an action to deterrﬁine if Auto-Owners
has a duty‘ to indemnify Eadon for the rdamages awarded againsi him in the Rhodes su;qit.
The allegations of the [clomplaint are not determinatiye of the right to indemnity. Rather,
such a determination IS bésed upon the evidence and the facts fouhd by the trier of fact.

Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper Comp., 336 S.C. 53, 518 S.E.2d 301

(Ct. App. 1999); Jourdan v. B.oq‘quauqhnxContractinq, Inc., 324 S.C. 309, 313-314, 476

S.E.2d 708, 711 (1996) (internal citations omitled). See also, Commercial Underwriters :

ins. Co. v. Royal Surplus Lines Ins. Co., 345 F.Supp.2d 652 (S.D.Tex. 2004){In general,

the duty to indemnify is triggered by thé actual facts establishing liability in the underlying

suit); Winklevoss Consultants, Inc. v. Federal Ins. Co., 174 F.R.D. 416 (N.D.L

1997)("finding while the duty to defend hinges on a liberal reading of the underlying
complaint and thus can be determined on the pleadings, the duty to indemnify “turns

upon the facts of the underlying suit.”™); Hyman v. Nationwide Mut. Fire Ins. Co., 304

F:3d 1179, 1193 (11th Cir. Fla. 2002)("An insurer's duty lo indemnify is ordinarily

| determined by analyzing the policy coverages based on the actual facls of the
underlying case.”).

| The actual facls as determined by the jufy established that Eadon was not acting

on behalf of a corporation, and therefore did not meet the definition of an insured under

the policy. This only became clear at the conclusion of the trial and only came about

due to Judge Dennis’ findings and charge to the jury regaraing Eadon’s potential liability.
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in addition, all parties were fully aware in March of 2004 that whether Rhodes had sued

an insured was a polential issue in lhe case. Therefore, the estoppel claim must fail.!

in addition, Eadon cannot prove that he reasonably relied on any Statehents
contained in correspondence to him, therefore the estoppel claim must fail. All letters
were addressed to the named insured as it appeared on the Declaraﬁong; Cc&B
Fabrications, Inc. and Low Country Signs, Inc. In addition, none of the letters contain a
statement by Auto-Owners that Eador.m'was individﬁall_y covéred under the policy of
insurance. In fact, every reservation of rights letter written to C&B Fabrications, Inc.,
Auto-Owners reserves all of its rights under the policy and states, "The c;ompany
reserves the right under the policy to deny coverage to you or anyone claiming coverage
under the policy.” -

Furthermore, Eadon was at all times, in possession of the policy. The policy

. clearly states that officers of corporations are only insureds with respect to their duties

as executive officers. The policy puts him on notice that if he is sued for something
outside of -his duties as an executive officer, he would ndl be considered an insured
under the policy. Eadon had the “means of acquiring, with reasonable diligence,
'knowledge of the true facts” regarding coveréges a\}ailable under the pdlicy. Having
failed to read the policy, he can not now claim that Auto-Owners should pe estopped
-’f.rOm relying on the Ianguage contained in the policy as a defense to his claim of
coverage. He had the policy for three yéars. He -had every opportunity tc: read the

policy and determine who and what was covered under the policy. See, Doub v.

Weathersbv-Breeland Ins. Aqengg, 268 S.C. 319, 233 S.E.2d 111 (1977); Clinkscales v.

North Carolina Mut, Life Ins. Co., 201 S.C. 375, 23 S.E.2d 1 (1942) (*[Sltatements

contained in a writing duly signed cannot be avoided or evaded by failure of the signer to

' The Rhodes case was tried to verdict in September 2004.
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read the same; and this rule is applicable to written contracts including insurance -

policies.”). -

Furthermore, Eadon has failed to prove that he relied on any misstatement of fact
to his detriment. Eadon must prove that he made a prejudicial change in position due to
his reasonable reliance upon a misstatement of féct. Provident Life, 451 S.E.2d at 928.
He has testified that even if he had known that he would not be covered under the policy
for a jury award, he would not have settled the c.ase with thdeé: He alsp has testiﬁed
that he does not know what, if anything he would have ‘done differéntly. (Eadon
deposition 1/17/06, p. 48-52).

His attomeys have suggested that Eadon would not have 'permitted his lawyer to

proceed under the defense that the sole proprietors’hip did not exist and that he was’

acting as a corporéte officer.  However, there is no competent eVIdence thal Eadon
would have done this. He has never testified that he would have done thls In fact, he
has always mamtamed and contmues to maintain that there never was a sole
" proprietorship, that he never did anything personally wrong and that he was acting on

behalf of a corporation.

In addition, it would be nonsensical to abandon such a defense. Besides

attacking the credibility of Rhodes’ damages; this was the only defense available to him.

If he did not pursue that defense, and as he has made abundantly clear that he would

' never consider settling with Rhodes under any circumstance, he would have had to.

admit liability and proceed direclly to a trial on damagés. Al any.rate, ‘he would be in the
same position he is now — a \;e[dicl rendered against him individually for acling outside
of his duties as an officer of C&B Fébricalors, Inc. |

Eadoﬁ can point to no detrimental change ih position due to any éneged
m;srepresentanon of fact. He has had personal coverage counsel from the time that he

received a reservatxon of nghts letter through the present date. His personal counsel
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collaborated with counsel retained by Auto-Owners to d.e'iend Eadon feg_arding the

~ defense of the case and attended portions of the trial Personal counsel replied to ‘

Requests to Admit on this very issue in March 2004, éix months béfore the case went to

trial in September. Simply stated, Eadon can not demonstrate that he was misled, that

~ he reasonably relied on any statement or action of Auto-Owners or that he was
prejudiced by any action taken or not taken by Auto-Owners.

Based upon the foregoing and evidence presented in this matter, Auto-Owners
requests that the Court reject the Defendants’ arguments of waiver.and estoppel.

V. Rhode§ and Piedmont are judicially estopped from arguing that Marion L.
Eadon d/b/a C&B Fabrication is the same as C&B Fabrications, Inc. or C&B
Fabricators, Inc. or that Eadon was acting on behalf of a corporation in his
dealings. with Rhodes.

" Rhodes claimed in the Fairfield Cohnty civil action that Marion Eadon did
business only és Mari;)n Eadon d/b/a C&é Fabrication, a sole pr()prietorship. Rhodes
furtﬁer claimed m the Fairfield County é'ctién that Marion Eadon held himself out as an
individual and not oné acting on behalf of a corpération. ‘Rhodes, of course, prévailed.on»’
_ this theory. farion Eadon defended himself i.n ihé Fairﬁéld County action on the basis
that his corporaiion, (of that a corporation regardless of the-iechnical name (C&B
Fabricators, Inc.)), was the. rea!‘party in.interest;' any action on his part was done within
the scope of his employment as an ofﬁcer of the ‘corporationA Marior; Eadon failed on this
theoryf.and was found I-iable individually. |

Rhodes cannot now argue that Marion L Eadon d/b/a C&B Fabrication is the

- same as C&B Fabricators, Inc. Rhodes is bound by the doctrine of jud icial estoppel from

changing his position. In Hayne Federal Credit Union v. Bailey, 327 S.C. 242, 489
S.E.2d 472 (1997), the South Carolina Supreme Court formally adopted the doctrine of
judicial estoppel as it relates to matters of?fact, not law. Judicial estoppel is an equitable

concept that prevents a litigant from asserting a position inconsistent with, or in conflict
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with, a position the litigant has previously asserted in the same or related proceeding. Id.

at 251, 477. See also Colleton Reg. Hosp. v. MRS Med. Rev. Systs., 866 F.Supp. 896,

900 (D.S.C. 1994)("Judicial estoppel is an equitable doctrine which precludes a party

‘from adopting a legal position in conflict with one earlier taken in the same or related

litigation.”) The purpose of the doctrine is to ensure the integrity of the judicial process,

not fo protect the parties from allegedly dishonest conduct by their adversary. See

Hawkins v. Bruno Yacht Sales, 353 S.C. 31, 42, 577 S.E.2d 202, 208 (2003).

The South Carolina Supreme Court adopted the following elements for judicial
estoppel: (1) two inconsistent positions takén by the same party or parties in privity with
one another;. (2) the positions must be taken in the same or related proceedings
involving the same party or parties in privity with each other; (3) th_e party taking the
position must have been successful in maintaining ihat position and have received some
benefit; (4) the inconsistency must be part of an intentional effort to mislead the 60urt;

and (5) the two positions must be totally inconsistent. See Carrigg v. Cannon, 347 S.C.

75, 83,552 S.E.2d 767,. 772 (Ct. App. 2001).

Hayne involved a mortgage foreciosure. 327 S.C.‘242, 489 SE.2d 472. In
defense of the foreclosure, the defendant debtor argued that he owned the real property.
However, in a separate and p“rior.civil action involving a divorce from his wife, the
defendant debtor argued that his son owned the property. In Hayne, the defendant
debtor was taking two “totally inconsistent” positions, while both positions could not be
true at the same time. id.

To now argue that Marion d/b/a C&B Fabrication (a sole proprietorship) is

the same as C&B Fabrications, Inc. (a corporation) would be to violate the

foregoing principle. Rhodes and Piedmont. presented evidence and

argued to the jury that at all relevant times to the action, Marion Eadon
‘was acting ‘individually, doing business as an entity known as C&B
Fabrication, and not as an employee, officer or director of “any

corporation. Eadon’s only defense to the action was that at all relevant -
times, he was acting as an employee, officer or director of a corporation,
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was not personally involved with the alleged negligent actions and,
therefore, was not individually liable for the acts of the corporation.

As previously discussed, the transcript from the-Fairfield County action reveals
that Marion Eadon was sued individually d/b/a C&B Fabrication, that the jury found that
Marion L. Eadon dfb/a C&B Fabrication was a separaie entity from C&B Fabrications,v
Inc., and that Marion Eadon was acting individually and not as an officer, direclor or
employee of any corporation. in fact, the only way the jury could have found against

Marion Eadon is if they determined thatlhe was not working on behalf of a cdrporation.
(See Who is an lnSured argument above).

Although Rhodes and Piedrﬁonl ow try to obscure the jury’s finding that Eadon
was operating as a sole proprietorship and was not acting oﬁ behalf of a corpofation; it
was crystai clear to them when they successfully argued in response 1o Eadon’s post-
trial motions as follows:. - |

It was C&B Fabn'cators, Inc. which stdpped doing business April 3, 2000

(before the sign began leaning), not C&B Fabrication. . . The centention .

of the defense, the pleadings and other pre-trial documents submitied to

the courl has advanced the contention that- C&B Fabrication and C&B

Fabricators, Inc. are one and the same. However, that has never been
the case. .

(See Plaintiff’s Response to Defendant’s Post Trial Motions, p; 11, n.1.) Rhodes further

stated, “The testimony of Mr. Eadon, both on his deposition and at the trial confirm the
true circumstances . . . that C&B Fabrication (not ever a corporate e‘ntity) Lo d
Rhodes has also arguéd in this case that C&é fabrication is and never was a
corpo'rate entity and that the jury in the Rhodes case “found (cbrrecﬂy SO unde.r‘ clear
facts) that the Vtr.an}saction was not between thdes and C&B Fabricators, Inc.”, but
.between Rhodes and Marion L. Eadon d/b/a C&B'Fabricalion. (See Rhodes Brief in

Support of Summary Judgment, p. 28). ,
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Rhodes and Piedmont successfully argued and proved that Eadoﬁ was nol
acting on behalf on any corporatioﬁ in the. Rhodes case. They shouid be judicially
estopped from arguing a different position in this action.

Conclusion
‘Based upon the foregoing, Auto-Owners requests that the Court find that Auto-

Owners has no duty to indemnify Marion L. Eadon for the verdict awarded against him in
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Agency Code 16-0070-00

our choice as often as we reasonably
require.

b. We will make these paymenis regardless of
fault. These paymenis will not exceed the
applicable limit of insurance. We will pay
reaspnable expenses for:

(1) First aid at the time of an accident;

{2) Neressary medical, surgical, x-ray and
denta! services, including prosthelic
devices; and

(3) Necessary ambulance, hospital, pro-
- fessional nursing and funeral services.

2. Exclusions.
We will not pay expenses for “bodily injury”:
a. To anyinsured.

b. To a person hired 1o do work for or on
behalf of any insured or a tenant of any
insured. V

c. Toa person injured on that part of premises
you own or rent that the person normally
occupies.

d. To a person, whether or not an employee of
any insured, if benefits for the “bodily
injury” are payable or must be provided
under a warkers’ compensation or disability
benefit law or similar law. '

" e.. To a person injured while taking part in
athletics.

I. included within  the “products-completed
operalions hazard”.

g. Excluded under Coverage A.

h. Due to war, whether or not dectared, or any
act or condition incident 1o war. War
inctudes civil war, insurrection, rebellion or
revoltution. :

SUPPLEMENTARY PAYMENTS - COVERAGES A AND
B .

Copyrighi, insurance Services Olhice, Inc., 1902, 1988

P Lf Number 984616-360664616

We will pay, with respect to any claim or “suit” we
defend:

1.  All expenses we incur.

. 2. Up to $250 for cost of bail bonds required

because ol accidents or irathc law violations
arising out of the use of any vehicle 1o which the
Bodily Injury Liabilty Coverage applies We do
not have to lurnish these bonds.

3. The cost of bonds to release attachments, bul
only for bond amounts within the applicable limit
of insurance. We do not have to furnish these
bonds.

4; - All reasonable expenses incurred by the insured
at our request 1o assisl us in the investigalion or
-defense of the claim or “suit”, including actual
loss of earnings up to $100 a day because of time
off from work. :

5. All costs taxed against the insured in the "suit”.

6. Prejudgment interest awarded against the
insured on the part of the judgment we pay. U
we make an offer to pay the applicable limit of
insurance, we will not pay any prejudgment
interes! based on thal period of time after the
offer.

7. Ail interest on the full amount of any judgment
that accrues after eniry of the judgment and
before we have paid, offered to pay, or deposiled
in court the part of the judgment that is within the
applicable limit of insurance.

These payments will nol reduce the limits of
insurance.

SECTION Nl - WHO IS AN INSURED
1. W you are designated in the Declarations as:
a. An individual, you and your spouse are
insureds, but only with respeclt 1o the
conducl of a business of which you are the

sole owner.

b. A parirership or joint venture, you are an
insured. Your members, your pariners, and

Page b of 14
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their spouses are also insureds, bul only
with respect to the conduct ol your business.

c. An organization other than a parinership or
joint . venlure, you are insured. Your
execulive officers and . directors are in-
sureds. but only with respect to their dulies
as your. officers or directors. Yous
stockholders are also insureds, bul only with
respect 1o their hability as slockholders.

Each of the following is also an insuréd:

a. Your employees, other than your execulive
officers, bul only for acts within the scope of
their employment by you. However, no
employee is an insured for:

(1) “Bodily injury” or “personal injury” 10
you or to a co-employee while in.the
course of his or her employment, or the
spouse, child, parent, brother or sister
of that co-employee as a consequence
of such “bodily injury” or “personal
injury ‘, or for any obligation o share
damages with or repay someone else
who must pay damages because of the
injury;.or ’

(2) “Bodily injury” or “personal injury” aris-
ing out of his or her providing or failing
to provide professional health care
services; or’

(3) "Property damage” to property owned

or occupied by or rented or loaned lo -

that employee, any of your other
employees, or any of your partners or
members {if you are a-parinership of
joint venture).

b. Any person (other .than?youi' employee), or
.any organization while acting as your real
estate manager. ’

c. Any person or organization having proper
temporary custody of your property if you
die, but only: ’

(1) With respect 1o liability arising out of the

maintenance or use of thal property;
ant

Fonby Number 984616-3606641¢

(2) Until your lega! representative has been
appointed.

d. Your legal representative il you die, but only

with respect to duties as such. That repre-

" sentative will have all your rights and dulies
under this Coverage Parl.

. With respect io “mobile equipment” registered in

your name under any motor vehicle registration
law, any person is an insured while driving such
equipment along a public highway with your
permission. Any other person or organization
responsible for the conduct of such person is
also an insured, but only with respect to liability -
arising out of the operation of the equipment, and
only if no other insurance of any kind is available
1o that person or organization for this liability.
However, no person or organization is an insured
with respect to:
)
a. “Bodily injury” to a co-employee of the.
person driving the equipment; or

b. “Property damage” to property owned by,
rented to. in- the charge of or occupied by
you ot the employer of any person who is an
insured under this provision.

Any. organization you newly acquire or’ form.
other than a partnership of joint venture, alnd
over which you- maintain ownership or majority
interest, will qualify as a Named Insured if there
is no other similar insurance available 1o thal
organization. However:

a. Coverage under this provision is afforded
only uniil thie 90th day after you acquire or
form the organizalion or the end of the
policy period, whichever is earlier;

b. Coverage A does nol apply 16 “bodily
injury” or "property damage” thal occurred
pefore you acquired or formed 1he
organizalion, and )

¢. Coverage B does not apply 1o “personal

*injury” or “advertising injury” arising oul of

an offense commitied belore you acquired or
formed the organization.

Copyright, Insui ance Services Office, inc., 1902, 1968 Puge 7 01 14
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No person or organization is an insured with respect
to the conduct of any current or past parinership or
joint venture that is not shown as a Named msured in
the Declarations.

SECTION 11 - LIMITS OF INSURANCE

1. The Limits ol Insurance shown in the Deciar--

ations and the rules below fix the most we will
pay regardless of the number of:

a. Insureds,
b. Claims made or “suils” brought; or ~

c. Persons or aorganizations making claims or
bringing “suits”.

2. The-General Aggregaté Limil is the mos! we will
pay for the sum ol

a. Medical expenses under Coverage C;

b. Damages under Coverage A, excep! damag-
es because of "bodily injury” or “property
damage” included in the "products complet-
cd operations hazard”; and

‘ec. Damages under Coverage B.

3. The Products-Completed Operations Agpregate
Limit is the most we will pay under Coverage A
for damages because of “"bodily injury” and
“property damage” included in the “products-
completed operations hazard”.

4.  Subject to 2. above, the Personal and Advertising
Injury Limit is the most we will pay under
Coverage B for the sum of all damages because
of all  “personal injury” and all *advertising

injury” sustained by any one person or
organization.

5. Subject 10 2. or 3. above, whichever applies, the.

Each Occurrence Limit is the most we will pay
for the sum of:

a. Dumages under Coverage A; and

b. Medical expenses under Coverage C

Copyright, Insurance Services Olfice, Inc., 19682, 1986

teaty Number 986616-36064416

because of all ."bodily injury” and “properly
damage” arising out of any one “occurrence”.

6. Subjeci to'5, abdve_ the Fire Damage Limit is the
most we will pay under Coverage A for damages
becsuse of “properly damage’ 1o premises
rented to you arising out of any one fire.

7. Subject to 5. above, the Medical Expense Limil 15
the most we will pay under Coverage C for all -
medical expénses because ol “bodily injury”
custained by any one person,

The limits of this Coverage Parl apply separately 1o

each consecutive annual period and to any remaining

.period of less than 12 months, slarling with the
beginning of the policy period shown in the

Declarations, unless the policy period is extended
after issuance for an additional period of less than 12
months. In that case, the additional period will be

‘deemed part ol Ihe last preceding period [or

purpases of delérmining the Limits of Insurance.

SECTION IV - COMMERCIAL GENERAL LIABILITY
CONDITIONS

1. Bankruptcy.
Bankruptcy or insolvency of the insured or the

insured’s estate will not r.elievve us of our
obligations under this Coverage Part.

- 2. Duties In The Event Of Occurrence, Claim Or

Suit.

a.  You must see to it that we are notified as
‘'soon as practficable of an “"occurrence” or
an offense which may result in a claim. To
the extent possible, notice should include:

(1) How, when and where the “occurrence”
. or offense ook place;

{2) The. names 'and addresses of any
injured persons and wilnesses: and.

{3) The nature and localion ol any injury or
*damage arising out o! the “occurrence”
or offense.

b. if a2 claim is made or “suit” is brought
against any insured. vou must:

Paye I ol 14
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STATE OF SOUTB CAROLINA

COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD S 01-CP-20-234

SAMUEL W. RHODES, JR., AND
PIEDMONT PROMOTIONS

—vs- A :  TRANSCRIPT OF RECORD

MARION L. EADON )
D/B/A C&B FABRICATION

WEDNESDAY, SEPTEMBER 1, 2004
WINNSBORO, SOUTH CAROLINA

BEFORE:

HONORABLE R. MARKLEY DENNIS, JR., JUDGE, AND A JURY

APPEARANCES:

CREIGHTON COLEMAN, ESQUIRE
HOOVER C. BLANTON, ESQUIRE
ATTORNEYS FOR THE PLAINTIFF

CATHERINE G. GRIFFIN, ESQUIRE

AMY MILLIGAN, ESQUIRE
ATTORNEYS FOR THE  DEFENDANT

DIANNE A. RUTLEDGE
CIRCUIT COURT REPORTER
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1'VE THOUGHT ABOUT THAT, MR. BLANTON, ABOUT THE DEPARTURE
ROM THE PLANS. IN FACT, I THOUGHT ABOUT THAT THIS
MORNING . |

IF 1 HAD SOME TESTIMONY, MAYBE, THAT THIS WOULD AT
LEAST TO TRYING TO WORK IT THROUGH MY MIND THIS MORNING.
IF THERE WAS SOME TESTIMONY, I COULDN'T REMEMBER ANY.

VAYBE YOU CAN HELP ME -- THAT SATD THAT YOUR CLIENT, MR.
RHODES, WENT AND SAID, WAIT A MINUTE, THAT DOESN'T LOOK
LIKE THE PLANS AND HE SAID, OH, YES, IT IS. THEN -- THEN
. THEN WE'RE IN A DIFFERENT SITUATION, BECAUSE NOW I HRVE
A POLE THAT'S EXISTING AND HE'S MAKING A REPRESENTATION
THAT IT IS PRECISELY.

HE WAS GIVEN PLANS AND TOLD TO BUILD 2 --BUILD A
BILLBOARD THAT WOULD STAY THERE. AND, FRANKLY, MR. RHODES
DIDN'T HAVE ANY SPECIFIC OTHER THAN HE WANTED A BILLBOARD
To BE PUT THERE. HE GOT SOME PLANS, AND HE MODIFIED THEM;
THAT WAS CLEARLY NEGLIGENT AND COULD BE RECKLESS, BUT

CLEARLY NEGLIGENT. .NO QUESTION BREACH OF THE CONTRACT.

g AB$OLUTELY , UNEQUIVOCALLY, I MEAN, I DON'T KNOW. YOU

.HAVEN'T MADE A MO'I'ION YET BUT I HAVEN'T HEARD-THE OTHER

SIDK, BUT THAT'S GOING TO BE TOUGH .

BUT, CLEARLY, THE NEGLIGENCE ISSUE 1S THERE BU'i‘,
CLEARLY, IT'S NOT FRAUDULENT BREACH OF CONTRACT.

SO 1 WOULD GRANT THE MOTION FOR DIRECTED VERDICT ON

FRAUDULENT BREACH OF CONTRACT. MIGHT AS WELL JUST SAY THE

RHODES VS . EADON
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SAME WOULD HOLD TRUE FQR FRAUD BECAUSE YOU'VE GOT TO PROVE
ALL NINE ELEMENTS BY CLEAR, CON’VINCING, AND COGENT
EVIDENCE, AND I DON'T HAVE THAT BEFORE ME, SO THAT TAKES
CARE OF THAT, THOSE TWO.

WHAT ELSE? MISREPRESENTATION, I THINK

-MS. GRIFFIN: ALL RIGHT. NEGLIGENT MISREPRESENTATION,‘
YOUR HONOR, WE ALSO MOVE FOR A DIRECTED VERDICT ON THAT

CAUSE OF ACTION FOR THE SAME REASON THAT ANY STATEMENT MADE

BY MR. EADON IN THE LIGHT MOST FAVORABLE TO THE PLAINTIFF

WOULD BE JUST SALES TALK OR ACCOMMODATION OF THE PRODUCT
ITSELF, AND SO THAT WOULD NOT BE ACTIONABLE UNDER A
NEGLIGENT MISREPRESENTATION. |

' THE COURT: YOUR ARGUMENT WOULD BE THE SAME OR
SIMILAR, I THINK, MR. BLANTON, ON THAT. AND I REALLY THINK
THIS TS A CASE OF BREACH OF CONTRACT IN NEGLIGENCE, AND I
DON'T THINK THOSE CAUSES OF ACTION GIVE YOU ANY DAMAGE THAT
YOU CAN'T SEEK IN THE FIRST TWO, SO. _GIVE_S YOU A CHANCE --
I MEAN, I REALLY DON'T THINK THERE'S ANY' PREJUDICE AT ALL
TO THE PLAINTIFF AT ALL, BUT I DON'T REALLY THINK THAT
THERE'S ANY NEGLIGENT MISREPRESENTATION OF MATERIAL FACT

ALL RIGHT. WHAT ELSE? ‘

MS. GRIFFIN: YOUR HONOR, THE DEPENDANT ALSO MOVES FOR -

A DIRECTED VERDICT ON THE UNFAIR TRADE PRACTICE CAUSE OF

ACTION ON THE BASIS _THAT FIRST IS INDUSTRY, THE MAKING OF

RHODES VS. EADON
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STATE OF SOUTH CAROLINA ) _
. IN THE COURT OF COMMON PLERAS
COUNTY OF FAIRFIELD y o ’

1 sEMUEL W. KHODES AND

" DOCKET NO. 01-CP-20-334
PIEDMONT PROMOTIONS, INC., o

"
j
}
PLAINTIFF, )
) - .
V. ) TRANSCRIPT OF RECORD
. i (JURY TRIALj
MAKION L. EADON, D/B/R C&E) VOLUME IV
FABRICATION, ) o
: )
DEFENDANT. ) !
}
SEPTEMBER 2, 2004
WINNSBORO, SOUTH CAROLINA
BEFORE: .

HONORABLE R. MARKLEY DENNIS

APPEARANCES::
FOR THE PLAINTIFFS: HOOVER C. BLANTON, ESQUIRE

: CREIGHTON B. COLEMAN, ESQOUIRE
FOR THE DEFENDANT: ‘CATHARINE GARBEE GRIFFIN, ESOUIRE

AMY MILLIGAN, ESOUIRE

NANCY M. MONTEITH, CERTIFIED VERRATIM REPORTER
RESIDENT COURT REPORTER, SIXTH JUDICIAL CIRCUIT
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BUILT IN ACCORDANCE WITH THE CONTKACT. SO THAT'S A
DONE DEAL .
THE QUESTION COMES, DO YOU FIND IT WAS A

CORPORATION? IT'S KREALLY SIMPLY CHARGED THIS WAY,

'AND I'M PREPARED TO DO IT IF YOU ALL AGREE TO IT. I

CAN'T DO IT WITHOUT YOU' ALL AGREEING TO IT BECAUSE
I'M CHARGING CN THE TFACTS, BUT IT COMES DOWN TO; IF
YOU BELIEVE THE DEFENDANT WAS A CORPORATI@N AND NOT
THE INDIVIDUAL, THENlTHAT'S IT. BUT‘IF YOU BELIEVE
THAT THE DEFENDANT -~ THAT THIS WHOLE TRANSACTION WAS
WITH MR. EADON, THEN YOU;VE GOT TO ?INDF—- YOU'VE GOT
TO DETERMINE HOW MUCH DAMAGES, BECAUSE THEN -IT SIMPLY
SHIETS TO THE ELEMENT OF DAMAGES.

AND NOW WE’RE TALKING ABOUT WHAT'S THE LOSS TO

. THE PLAINTIFF, BECAUSE IT REALLY AND TRULY COMES DOWN

TO THAT SITUATION. IT’S NOT ~~ REALLY, IT’S THAT

- SIMPLE, I THINK. MAYBE I'VE OVERSIMPLIFIED IT, BUT

~ I TRULY BELIEVE THAT’S THE CASE. NOW, CLEARLY THE

ELEMENTS OF DAMAGE -- NO QUESTION, THERE’S A BREACH OF

- CONTRACT. NO'QUESTION,VTHERE’S NEGLIGENCE. NO

. QUESTION, THERE'S EVIDENCE OF RECKLESS DISREGARD FOR

THAT, IF THE JURY CHOOSE5S TO BELIEVE THAT.
S50 I WILL START WITH, THERE'S NO QUESTION OF
THOSE PARTS AND NO QUESTION ACTUAL AND PUNITIVE

DAMAGFS, I THINK, HAVE TO GO TO THE JURY'FOR THEIR
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1S THE. CORPORATION, IF --.EXCUSE ME, IF THE
CONTRACTING PARTY -- BECAUSE EVERYTHING STARTS FROM
THAT. THERE WAS A CONTRACT. MR. RHODES WENT AND
SATID, “I WANT” —- IT'S PRETTY STRRLGHTFORWARD, AND I
THOUGHT 1T WAS GREAT, BEQAUSE I'VE BEEN THERE, IN
DEALING -WITH MY LAST CONSTRUCTION PROJECT 1 HAD THAT
WAS EXACTLY -- 1 SAID, “DON'T ALK 70 ME, JUST TELL ME
WHEN YOU CAN FINISH, AND I WANT IT DONE RIGHT”,
BASICALLY, AND THAT'S WIAT IE ASKED.

AND HE SAID, “GET SOME.PLANS”, AND THEY WERE
PROVIDED. FROM THAT POINT ON, IT STARTS GOING
DOWNHILL RAPIDLY. BUT CLEARLY EVERYTHING STARTS WITH,
WHO WAS THAT PERSON? 'WAS THAT PERSON THE CORPORATION
OR WAS THAT PERSON THIS GENTLEMAN STTTING AT THE
TABLE? IT'S THAT SIMPLE. BUT YOU ALL THINK ABOUT
IT, AND LET ME SEE WHAT JUDGE ALFORD WANTS TO DO AND
GIVE YOU A CHANCE TO REFLECT ON IT.

MR. BLANTON: THANK YOU.

(OFF—THE4RECo§b_DiSCUSSlON)

THE COURT: LET ME JUST STATE, SO IT'S CLEAR,
OBVIOUSLY WHAT 1°M DOING, AND I REALIZE THAT PART OF
THE BURDEN OF PROOF IN ANY CASE 15 TO PROVE ALL OF THE
ESSENTIAL ELEMENTS. AND ONE OF THE ESSENTIAL

ELEMENTS, OBVIOUSLY, TO A CONTRACT IS THE PARTIES. SO

THERE’S NO QUESTION THAT THERE’ S TECHNICALLY, BECAUSE
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THAT, WE FOUND BY CLEAR AND CONVINCING EVIDENCE THAT
THE DEFENDANT WAS NOT ONLY CARELESS AND NEGLiGENT,-BUT
WAS RECKLESS, WILLFUL»AND WANTON, AND THAT THAT
RECKLESSNESS, WILLFULNESS AND WANTONNESS PROXIMATELY
CAUSED INJURY OR DAMAGE, AND THAT’S THE CLEAR AND
CONVINCING STANDARD. “WE'VE CONSIDERED THOSE FACTOKS
AND WE DECIDE TO AWARD PUNITIVE.DAMAGES IN THAT AMOUNT
WHICH WE BELIEVE IS FAIR AND JUST AND REASONABLE UNDER
THE CIRCUMSTANCES.IN THIS CASE.”- AGAIN, IF YOU USt
THAT, PLEASE WRITE IT FIRST IN WORDS, THEN IN NUMBERS..

THE THIRD CHOICE IS, “WE EIND FOR THE‘DEFENDANT.”
NOW, WHAT WILL YOU BE SAYING? ONE OR TWO THINGS, AND
ONE REALLY INCORPORATES THE OTHERi OBVIOUSLY THE
PLAINTIFF HAS TO-PROVE-THE FAULT, THE PERSON WHO
COMMITTED THE NEGLIGENCE. 1IF YOU CONCLUDE FRCM THE

EVIDENCE THAT THE PARTY THAT COMMITTED THE NEGLIGENCE

"IN THIS CASE WAS THE CORPORATION, IN OTHER WORDS, THE

DEFENDANT WAS NOT ACTING INDIVIDYALLY BUT WAS AﬁTING
THROUGH A CORPORATION AND AS A CORPORATION,iTHEN YOU
MUST RETURN A VﬁRDICT~FOR THE-DEFENDANT. OR YOU MAY
RETURN A VERDICT FOR THE DEFENDANT IFlXOU FIND THAT

THE PLAINTIFF FAILED IN HIS BURDEN OF PROOF ON ANY

- ONE OF THOSE ELEMENTS WE TALKED ABOUT, THAT 15,

NEGLIGENCE, DAMAGES OR PROXIYMATE CAUSE..

REMEMBER THAT YOU CAN’T AWARD PUNITIVE DAMAGES
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) C. A.NO. 01-CP-20-334
COUNTY OF FAIRFIELD

N

FIRST AMENDED COMPLAINT
(Breach of Contract)

(Breach of Warranty)

(Strict Liability) :
(Fraudulent Breach of Contract) |
(Fraud) RS
(Constructive Fraud) T ~
(Negligent Misrepresentation) - .~
(Negligence) o
(Bad Faith) LRl
(Nuisance) ;

(UTPA)

(Jury Trial Requested)

Samuel W. Rhodes, Jr. and
Piedmonit Promotions, Inc.,

Plaintifis,

Marion L. Eadon, d/b/aC & B
Fabrication,

[N NG N U W W N W T N

Defendant.

The Plaintiffs above-named complaining of the Defendant above-named, allege:

1. The Plaintiff, Piedmont Promot;ons, Inc.,is a South Carolhina quporétion. The
Plaintiff, Samue!l W. Rhodes, Ir. is a citizen and resident of York County, South Carolina and
is thc sole owner of the Plaintiff, Piedmont Promotions, Inc., (hereinafter collectively
“Plaiﬁtiﬁ”),

2. The Defendant, Marton L. Eadon, is a citizen and résident of South C aro]iné and
at all times relevant hereto was doing business as C&B Fabncation.

3. This Action arises out of a transaction involving injuries to real property situated
in Fairfield County, South Carolina.

4, In March, 1999, the Plaintiff abp_lied to the South Cz)u’élina Department of
Transpoﬂétion for three jaennits to erect outdoor advertising biliboard signs anreal propcrl- yof
the Plainti{, adjacent Interstate Highway I-77 in Fairfeld County, South Caroli;ﬁ,- b.el.ween

State Highways S-34 and S-59.
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5. On May 6, 1999, the South Carolina Department of Transportation granted the
Plaintiff the three requesled pcrmits to erect three outdoor adverlising billboard signs on the
Plaintiffs real property in Fa;rﬁe]d County, South Carohna-adjacent lmersiatf:'Highway i-77.
The tag permit pumbers granted the Plainlit‘"f' for the three signs a;e 04—20-426994; (4-20-
426995, and 04-20-426996.

6. | The Plaintiff paid the required app]icéti(’m feestothe South Carolina Department
of Transporlétion'lo obtain the requested pénnits.

7. Pursuant to a written proposal submitted by the Defendant to the Plaintiff, which
the Plaintiff agreed to on August 4, 1999, the Defendant comumitted to “fabricate, deliver, and
install” the ihree outdoor advénising billboard s% gns on the Piaimiff' s real property mn Fairfield
County, South Carolina for the total price of One Hundred Fifty-Three Thousand, Nine
Hundred Sixty ﬁol]ars and 00/100 ($153,960.00). On August 4, 1999 the Plamuff paid the
Defendant the agreed im'tl:al payment of Sc;,vcnty-Six Thousand, Eight Hundred Eighty Dollars
and 00/100 ($76,880.00). | B

8. The Deﬁ%ndanl fabricated and delivered the tjn'ee signs on the Plaintiff’s real
property in Fairfield County, South Carolina approximately October, 1999 a.nci began to install
them and completed the installation approximately February, 2000. A second baymenl was
made by the P'léi_ntiff to the Dcfendm-lt on Fébruary 8, 2000 of Tilirty—Eighl Thousand, Fouwr
Hundred Foﬂ"y Dollars and 06/ 100 ($38,440.00). When the signs were erected, the Plainiiﬂ -
made the third and final payment to the _'Defendzml on February ’22, 2000 of Tharty-Eight

) o

Thousand, Four Hundred Forty Dollars and 00/100 ($38,440.00).

9. When installed, each sign became a fixture on, and a part of, the PlaintifT's 1eal
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property consequently enhanéing the vglue and usefulness of the real property.

10.  Atthe lim¢ the Plaintiff made the final payment to the Defendant, the Plaimuiff
requesied thal he be furmshed a copy of the engineering drawings from wlﬁch the signs had
been fabricated. Al that time, llhe Defeﬁdant gave to the Plaintiff a set of engineering drawings
prepaﬁad by Thompson Engineering Group, LLC of Athens, T émwessée for C&B Fabrscation,
dated July 13, 1999. The Defendant repre.sented to the Plaintiff at that time that the signs had
been fabricated in accordance with the Thompson Engineering Group engineering drawings

“dated July 13, 1999, prepared for C&B Fabncahon The Thompson Engineering Group
drawings specified .that the foundatnon for each sign was to bea six foot by twenty-eight foot,
SIX incﬁ deep augured footing with poured.concrele around it.

1L ln December, 2000, it was observed that one of the t.hree signs was leaning
towards Interstate Hig,hwayvl-77_and‘lhis was reéoned to the Defendant who was requesied to
correct the leaning and to inspect the other two signs a§d make’any needed corrections to them.
Onor about Wednesday, January 17,2001, the Defendant made adjustmeﬁts to the sign that was
leaning and pu.rported]y checked the other two sxgns

12 Onthe aftemoon of Saturday, ]anuaxy20 2001, at approxlmately 5:30P.M., one
of the s3gns fell on Interstate Highway 1-77 mto both southbound trafﬁc I:zaneg. The sign that fell
was nol the sign tilal was leaning previously. |
| 13, The South Carolina Department of Transportation orally infox.méd the Plaintiff
lo take down the remaining two signs. The Plaintiff called the Defendant and requested him to -
‘take down the remaining two signs. The Defendant sent a crew and crane and took down one

of the signs but refused to take down the remaining sign because he said he knew he was going
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“to.be sued anyway.

14.  On January 23, 2001, the South Carolina Deparument of Transportation pave -
Plaintiff written notice of cancellation of all three outdoor ad\'c11i5i;1g billboard permits No.
04-20-426994; 04-20-426995; and 04-20-426996. T hus noti.ce (as had the-prior éy‘al notice)
mandated that the Plaintiff remove inmediately the remaining'tAwo signs which had not fallen.
As a consequence of the mandate from the South Carolina Department of Transportation, the
Plaintiff had the remainihg sign taken down at a cost of approximately $7,500.00.

15.  The Plaintiff has received an invoice for the cost of «cutting the fallen sign into
manageable sections while on Interstate Highway [-77 in the amount of Three Hundred and
00/100 ($300.00) Dollars which he has paid. The Plaintiff has also received an invoice in the
amount of One Thousand, Five Hundred and 00/100 ($1,500.00) Dolars as the cost of moving
the fallen sign back onto the Plaintiff’s real property which he has paid.

]6. Subseguent to February 14, 2001, the Plaintiff rcclci\.lcd an 1nvoice from the
South Carohna Department of Transportation in the amount of Four Thousand Five Hundred
Fifty-two and 35/100 Dollars (84,552.35) charging the Plaintiff for the'cost of removing the
fallen sign from Interstate Highway 1-77.

17. Subsequent to the fall of the sign on January 20, 2001, the engineer who prepared
the drawings for the Defendant, from which the signs were to be fabricated, inspected the
removed signs, stitl on the Pléimiﬂ" s l'édl property in.fairﬂe\dAComlly, and confirmed from s

v ~ .

visual on-sile inspection, gross and serious deficiencies, flaws, and defects i the material used

and in the workmanship of the signs which were concluded to be the cause of the collapse of

-the sign onto Interstate Highway 1-77.

ROA-Page 0827



18. The deficiencies, ﬂaw;l, and defects in the signs as _fabricated mecluded the
‘ foHoWing:

a) The Thompson Engineering plans called for an overall sign height of 127
feet. The in fact hAeighl was] 58 feet which was anincrease of thity-one feet. That was
" an increase in beight of o‘ver twenty-four percent.

h) j‘he foundation for each sign was to be a.six foot diameter by twenty-
eight foot, six inch dceé augured footing, which was for 2 127 foot overaﬂ height sign.
For a 158 foot high sign, the height of the sign installed, the foundation should have
been seven foot diameter by thirty foot, six inches deep.

) The base‘colnnm pipe material was only one-half inch diameter thickness
and the Thompson Engineenng plans called for three-quarter inch thickness.

d) - The Thompson Engineering plans called for the base column pipe to be
fifty-four inches in diameter but the pi;;e actually ﬁsed was sixty mch diamgter pipe.
The sixty inch diameter pipe would call for insertion of the second sl.‘a-ge column of pipe
into the base column pipe a distance of one and one-half times the diameter of the pipe,
to wit, ninety inches of inserted depth. There was only sixty {n ches inserted depthof the
signs installed. |

€) Sub~stand‘ard splice connections werc made in the f.abriéalion or
nstallation process.

f) ‘The pipe sizes in the column were snh-stvand;irc‘i and. did nol meel
minimum code requirements which created the e‘venluality of a collapse at some point

n time.

(W 2)
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g) The signs as fabnicated and erected failed to follow and comply with the
Thompson Engineering drawings for these signs and resulled in over-stressing the signs
as follows: sevemy-sevenlperccm (77%) in the base column; 101% in the secénd slage;
ninety-cight pereent (98%) in the third stage; and e ghl percent (8%) in the fourlﬁ slage.

h) The signs were not deéi gned and fabri/cated in accordance with generally
accepled design and engineering praclices.

“19.  Oninformation and bel.ieﬁ the i‘mx;mdiate precipitaling-cau'se of the sign falling
was the faiJure of the joint between the base column and the sccoﬁd column bcc;use of
incbmp!ele or inadequate msertion depth of the second column into the base column and sub-
sl_andar(i welding ob the ring plates. |

20.  As a direct and proximate result of the forégoing, the Plaintiff has suslgined
mjury and damage as follows: |

a) by having to remové the signs-as aforesaid;

b) the Plaintiff now has lost the opportunity to erect and mainlain as an
economic enterprise on his real property in Fairfield County the outdoor advertising
billboard signs adjacent Interstate Highway 1-77 as a consequence c;fthe cancellation
of the three perrr;its by ﬂ"lC South C:rolina Depaﬂmcm of Transpontation;

c) t}-le Plaintiff has lost the certainty of the reven.ue from the advc:rlising7
that the é;igns would have displayed for years to come;

d) fhe Plaintiff has pa;d for three signs which ;11;6 worthless to him because

they cannot be used; They cannot be used because they were not built according to the

design plans and as built they are non-functional, uscless, unsafe, and hazardous,
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c) Asa coﬁsequence of having to remove the signs pursuant to the mandate
of the South Carolina Department of Transportation, permanent fixtures on the
Plaintiff’sreal property had 1o be removed which has resulted in significant injury to the
Plaintifl"s veal property and has signiﬁcant]y impaired its value and liscfﬁ}11ess, which
injury cannol be replaced or repaircd‘ under thg current mandates of the South Carolina
Department of Transportation prombiting the use of signs at this jocation.

FOR A FIRST CAUSE OF ACTION
{Breach of Contract)

21. . The foregoing allegations of Paragraphs 1-20 are ibhcorporated herein by
reference the same as if set forth verbatim. |

22. ‘Atthetime of the tlfansaclion between the Plaintiff and Defend;mt, tﬁe Defendant
was fully aware of the purpose for\which the signs were being made and that the Plamtiff
ntended to usé them as a busir‘x;:ss enterprise of selling outdoor billboard advertising to the
public to be displayed on the signs. The Defendant knew that this was the sole pti1pose m
obtaining the signs and knew, or should hévc known, that without the signs serving the intended
purpose that they were without peneﬁt or use and, therefore, worthless to the Plaintiff.
_According]);, it was within the contemplation of the parties at the time the transaction was
entered mn that breach of the contractpurchase order b}'/ Ilhe Defendant would expose the
Defendant for hability for consequential damages in addition {o damnages for non-performance
of the contract/purchasc order by thé Defendant. |

23 By reason of the foregoing, the Defendarﬁ has breached the contract/purchase

order which has resulted in injury and damage to the Plaintiff as aforesaid.
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24.  The Plaintiff asks for actua) damages against the Defendant in such sum as the

evidence may establish.

FOR A SECOND CAUSE OF ACTION
(Breach of Warranty)

25, The foregoing allegations of Paragraphs 1-24 arc incprﬁoralcd heren by

reference the same as if set forth verbatim.

26. The Defendant impliedly warranted that the signs as fabricmed, erected, and sold

to the P]ainliff were it for the particular purpose, use, and functionv of outdoor advertising
“billboard signs.

27, By reason of the foregoing the Dgfendant has breached the implied warranty of
fitness for a particular purpose which has resulted in injury and damage to the Plaintiff, as
aforesaid, direct and consequential.

28, The Plaintiff asks for actual damages againél the Defendant in such sum as the
evidence may establish.

FOR A THIRD CAUSE OF ACTION
(Strict Liability)

29  The forégoingd allegations of Paragraphs 1-28 are incorporated herein by
reference the same as if set fbnh verbatim. :

30. The Defendant was at all times matesial fo this Action engagcd in _the busine%s
of fébricating, de]ivc-ring, and installing outdoor advertising billboard signs of the type the
Defendant fabricated, delivered, and instalied for the Plaintiff.

31. At all times materia) to this Action, the Defendant knew that the signs he

fabricated, delivered, and installed for the Plaintiff on the Plamntiff’s rea) propeity in Fairfield

ROA-Page 0831



VCo‘uhty, South Carolina, were in the condition and were the identical signs which had been

fabricated, delivered, and installed by the Defendant on the Plainufl”s real propeﬁy m Fairheld
County.

32, The said s_igns fabricated, delivered, and installed by the Defendant on the
Plamtiffs real properly in fairﬁeld County, South Carolina, werc in a defi ective condition and
unreasonably dangerous to persons and property as fabricated, delivered, and installed.

33, At'the time the one sign fell on the Southbound traffic lanes of Interstate
Highway 1-77 in Fairfield County, South Carolina, the signs had not undergone any substantial
éhar; ge in their condition from the cdndition they were in when fabricated, delivered, and
insl‘alled by the Defendant.

34. At all times m_aterial hereto, it was reasonably foreseeable 1o the Deflendant that
the defective and unr‘easonably dangerous condition of the signs would place persbns and their
property, such as the Plair'n.iff; at risk of serious bodiiy injury or injury to his property.
| 35.  As a direct and-proximate result of the defective and unreasonably dangerous
condition of the si"gns fabn’cated,Adelivered, and installed by the Defendant, the Plaintiff has
suffered injury and damage to his real property as aforesaid for which the Plaintiff asks actual
A_damages against the Defendant in such sum as the evidence may establish.

B FOR A FOUR}]‘H’CAUSE OF ACTION
(Fraudulent Breach of Contract)

36. lThe ‘forcgoing' _allé.gé.lvions ' o.f Paragraphs 1-35 are in§omoraled heréin by

reference the same as if sct forlh verbatim. |

37. At the tme the Defendant erected the signs, he represented (o the Plaintiff that

~
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the signs had been made in cdnfonnity with the Thompson En gincei‘in g dx'avx;ings for the si ons,
a copy of which was delivered to the Plaintiff by the Defendant when the final payment was
made by the Plamtiff, when the Defendant knew 1n fact that the signs had not been fabricated
m conformity with the Thompsén Enginec_rihg drawings.

38.  Butforthose representations by the Defendant at the time the signs were erecled,
and upon which the Plaintiff relied, the Plaintiff v;/ould not have pz.\id the Defendant for the
signs, nor would he hav§ permitted the signs; as made, to have been erected had he been
infonne& of the true facts by the Defendant.

39. . | Those false representations by the Defendant were made with the intent to
defraud the Plaintiff and constituted a fraudulent act in the breach of his.contract to fabricéle_
and erect the signs, which caused the Plaintiff injury and damage, as aforesaid, for which the

Plaintiff asks actual and punitive damages against the Defendant in such amount as the evidence

nay prove.

FOR A FIFTH CAUSE OF ACTION
(Fraud)

40. The. foregoing allegations of Paragraphs 1-39 are incorporated herein by
reference the same as if set forth verbatim. -

41 f. At the time the Defendant erected the signs, be represented that the signs had
been made in conformity with the Thompson Engineering drawings for the signs, a copy of
\:vhich was delivered to the Plaimiffby' the Defendant when the final paymenl-was made by the
PIm’nhﬂﬂ Al. the time therepresemmion w.aé made, it was false. The Defendant knew that the

representation was false. The Plaintiff was unaware of. the falsity of the representation made

10
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by the Defendant at the time. The Defendant intended for the Plaintiff to rely upon and act upon .
lhé {alse representation of the befendanl. The 'Plainli ff did rely and act upon the false
representation of the Defendant at the time, not knowing that the représentali.on was false. The
Plaintiff.ha_d a Tight to rely upon the said representation of the Defendant. The represemation
of the Defe;ndam,. which waé fals‘e, was maler_ial‘ {0 the transaction because had the truih been
known? the Plaintfl would not have acéepted the signs as fabricated and would not have
permitted them to have been instal]qd by the Defendant and would not havepaid the Defendant.
The Defen&anl inlended to and did decéiv_e the Pléimiff. |

42. - Asadirectand proximate_‘result of the actual fraud and deceit of the Defendant,
the Plaintiff has been injured and damaged as aforesaid and seeks actual and punitive damages
against the Defendant in such sum as the evidence may prove.

FOR A SIXTH CAUSE OF ACTION
(Constructive Fraud)

43, The foregoing allegations of Paragraphs 1-42 are incorporated herein by
referencé the same as if set forth verbatim.

44, At the time the Defendant erected the signs, be represented that the signs had
been made in conformity with the Thompson Engineering drawings for the signs, a copy of
which was delliVered to the Plamntiff by the Iﬁefendénl when .the final payment was made by ll%s
Plaintiff . At the time the represcntation was made, itlwas false. The Defendant knew that the
representation was false. The Defendant intended for the Plaintiff to rely upon and act upon the
representation of the Defendant. The le‘miff was unaware of the falsity of the representation

made by the Defendant at the time. The Plamtff relied upon the false representation of the

ROA-Page 0834



‘Defendant at the n'mle, not knowing that the representation was false. The Plaintiff had a righl
to rely upon the said representation of the Defendant. The representation of the Defendant,
which was false, was material to the transaction because had the truth been known, the Plant ff
would not have accepted llhe'signs as fabricated and would not have permitied them to.hnvc
been -inslallcd by the Defendant and would not have paid the Defendant.

45, As a direct and proximate result of the constructive fraud of the Defendant, the
Plaintiff has been injured.and damaged as aforesaid and seeks actual and punitive damages
against the Defendant in such amount as the evidence may prove.

FOR A SEVENTH CAUSE OF ACTION
(Negligent Misrepresentation) -

406. The foregome allegations of Paragraphs 1-45 are incorpora{cd herein by
reference the same as if set férth verb'atim.

47. At the ime t'hé Ijefeﬁdanl erected the signs, .he représemed tyhat the signs had
been made in confomity with the Thompson Engineering drawings for the signs: At the time
the representation was.made, it was falsc. The Defendant knew that the representaﬁon was
false. The Defendant had a pecuniary interest in making the false statement to the Plamntiff in
that the statement was made to induce the Plaintiff to accept the sigﬁs and to pay the Defendant
for them. The Defendant owed the Plamti{f a duty .o'fc'afre to'see that he conjnmiun.icated truthful
inform_:-'n.ion‘to the Plaix}t‘iff énd not false nformation. The Defé;xdant breached hig duty ofcm'e. ,
tothe Plaimiffby failing 10 exercise due car;: because in the exercise of due care, the Defendant
would _have'coﬁmnumcalcd truthful information and not false information to the Plaintiff. ’l'hé

PlaintGff justifiably rehed upon the false representation of the Defendant, nol knowing that the
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representation was false. 'Asa consequence, the Defendant neghgently misvepresented the truth
{o the Plaintiff.

48.  Asa di'recl and proximateresult of the Plamtiff having relicd upon the negh gcni
misrépreseﬁlation oﬂheADefendan(, thc‘lv)laintiffhas been injured and damaged as aforesaid and
seeks actual and punitive damages against the Defendant in such sum as the evidence may

prove.

FOR AN EIGHTH CAUSE OF ACTION
(Negligence) -

49. The forcgoing allcgations of Paragraphs 1-48 arc incorporatcd ‘herein by
reference the same as if set forth verbatim.

50.  TheDefendant Was negligent, reckless, and willful in failing to exercise due.care
in fabricating the signs.in accordance with'the ’fhompson Engineering drawingsv for the signs
and in failing to inform the Plaintiff of the alteration ofﬂle signs frém the design pléns and in
failing to wam the Plaintiff of the increased haza.rd ofthe signs %;s fabricated and erected in their
non-conforming condition, in failing to design and fabricate the signs in. accordance with
generally accepted design and engineering practice, and in failing to properly inspect and corvect
the sign which fell whex.m he inspecte‘d.the other ]cam’pg sign a few days prior to the sign falling,
thereby subjecting the Plaintiff and the public to the bazard of unsafe signs, onc o.f which
ac-(ually feli on Interstate Highway 1-77 as aresult of the Defendant’s failure to exqr_cise..due. and
l'easonabie care in. fabrical‘ing, erecting and inspecting the: ;j gns'.

51, As adirectand proximate resultof tthcfcndam‘snggligencc, recklessness; and

willfulness, the Plaintiff has sustained injury and damage as aforesaid and seeks actual and
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_punilive damages in such sum as the evidence may prove.

FOR A NINTH CAUSE OF ACTION
(Bad Faith)

52.  The foregoing allegations of Paragraphs 1-51 are incorporaled herein by
-reference the same as if set forth verbatim. -

53. Theconduct of the Defendant breached the implied covenant of good faith and
fair deuling, which i; B_ad faith -

54. ' Asa d.ire‘cl and proximaie result obf lﬁe Defendant’s bad faith the Plaintiff has
“been injured and damagcd as aforésaid .gnd’s_eeks recovery of actual and punitive damages
‘againsl the befendant n su‘cb amount as the evidence may prove.

FOR A TENTH CAUSE OF ACTION
: (Nuisance)

S5. The forégoing allegations bf Pafagl'aphé 1-54 are incorporated herein by
reference ti;e same as if sel fo'rt\h verb'atim.”

56. The signs -as fabricated '.anvd e‘rcl:lcted by the Defendant creaied an immeaiale,
continuing ..ﬂ"l];éat, haia}‘a, and nui'sancev to"thevPlaimiﬂ' and to the tra\zeiiug public and
Department of Transporlatién persénne] mairitaining the interstate highway_adj aécm to where
the s1 gns had been ereciced by the befcluddnt. - |

57, Because of the i‘mmediate';ﬁntgoi‘ng threat, ﬁazar'c_l, and nuisance created by the
S1gns, one of them m fact fell on _lnterstau; Highway 1-77, the other two signs were ordered
‘rt:mc.)\;cd by llvw Departh'lent of Tx';xnsponatibn 10 abate the hazard tmd puis:mce.

58  By reas‘oﬁ of the fo_regoiné ihe Plaintiff _h‘as.b'ecn mjured and ldamaged as

aforesaid and seeks recovery of damages, actual and punitive, in such an sum as the evidence

14
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may prove. -

FOR AN ELEVENTH CAUSE OF ACTION
(Unfair Trade Practice)

59. . The foregoing allegations of Paragraphs 1-38 are incorporated herein by

7

reference the same as if set forth verbatim. ‘_
60.  Theconductof the Defendant in the fabn catlon and erection of the signs, which
were not designcd and fabn caled in accordance with generally accepted design and engincering
practice, and which were rlol fabricated in conf ormity with the Thompson En gnleermg, dmwmus
delwered to the Plaintiff by the Defendant but which wererepr esemed by the Plaintiff as havm 4
been fabricalted in c_onfbrmity with the Thompson Exlginccrilig drawings, constituted an unfair
or deceptive act or piactice within the meaning of Section 39-5—10 ét ;eq.,,S. C. Code Ann.,
(The ’Unfair Trade Practices‘Acl) and was-con(lucl haVing the pbtential for repetition 'by the
Défendant The unfair or deceptive act or practlce of the Dcfcndant had a dll’GCl 1mpact upon
the public interest in that the si gns as desx gncd fabricated and erected’ by the Defendant were |
animmediate, ﬁominuing and conslant threat and hazard to the public using Interstate Highway
1-77 and to the Department of Transportanon employees mamldmmo the said hlghway One of
the flawed signs in fact fell on Interstate th ghwayl -77, thereby dem clmtrah ng an adverse effect
on lhe publlc mnterest. The fact that thé Defendam knowmg,ly and consmously substituted -
d1ffel ent mateual and used a dlfferem design fm the s‘gns as fabncaled 'md constl ucted,
different from what was 1equned by thl: Thompson Engmeex nln drawings, de])vel ed to the
Plamnff by the Defendam demonstr ates Loncluswely that procedux es were followed by the

Defendant which have the polemialf‘o,r repetition of the unfair and deceptive acts n the future

1S
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by the Defendant.

6}. By reason of the unfair or deceptive ac! and practice of the Defendant, the

Plaintiff has sustained actua) damages as aforcsaid 1n such amount as the evidence may prove.
62. By reason of the conduct of the Defendant being in violation of the South
Carolina Unfair Trade Practices Acl, the Plainu{f s entitled 1o and demands treble damages,

plus costs and attorney fees of this Action.

mount

A}

WHEREFORE, the Plaintiff prays for judgment against the Dc—:fendép\-ir’j.suéﬁg

as the evidence may prove as follows:

a) Actual 'damages and costs as to each Cause of Action;

12l T

b) Punitive damages also as to the Fourth, Fifth, Sixth, Seventh, Ei gii’ﬂif,i N.intljrjgnd
Tenth Causes of Action;
¢} - Treble damages and attorney fees and costs as to the Eleventh Cause of Action.

JURY TRIAL REQUESTED

The Plamtiffs request a tnal by Jury.

Post Office Box 1006
Winnsboro, South Carolina 29180

Hoover C. Blanton

1414 Lady Street

Post Office Drawer 11209

Columbia, South Carolina 29211-1209 .
(803) 799-9791

January 2, 2003 "ATTORNEYS FOR THE PLAINTIFFS
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ﬁ STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
RS : .
S COUNTY OF YORK } C/A No. 02-CP-46-2369
. Auto-Owners Insurance Company, - ; g%ﬁwlggaﬁ
= Plaintiff, ) 29 Yt |
V. )
: )
Samuel W. Rhodes, Piedmont )
Promotions, Inc. and Marion )
i L.. Eadon d/b/a/ C&B Fabrication, )
: C&B Fabrications, Inc. and Low )
; Country Signs, Inc., )
- )
. Defendants. )
- e )

DEPOSITION OF

v

Kb 1 | .~ MARION L. EADON
. - %k ko kkKhk
: Tuesday, January 17, 2006
: . 10:11 a.m. - 12:08 p.m.
i The deposition of MARION L. EADON, taken on
i "behalf of the Plaintiff at the law firm .of Ellis,
Lawhorne & Sims, 501 Main Street, 5" Floor, Columbia,
-South Carélina on thei 17" day of January 2006 before.
Diane M. Hendricks, court repcrter and Notary Public
'iﬁ and for the State of South Carolina, pursuant to
Notice of Deposition and/or agreement of counsel.
’ t
e

CREEL COURT REPORTING, INC.
1116 Blunding Street, Suite 1B / Columbia, SC 29201
(803) 252-3445 7 (800) 822-1)896
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MARION L. EADON _ 12
1 - sure. I think ﬁhat‘s maybe where we got the
2 . name. of coﬁrse, my nickname is Brother, so we
3 might have used it for that. I don't remember
4 all that.
5 Q- Was the business he was operating, was 1t a
6 corporation?
7 | A: I don't think so.
8 | Q: ° Once you decided to get into this business what
9 did you do?
10 A: I went and rented a facility and, of course,
11 first S we formed a  -- you“ know, formed a
" 12 | corporation. fheq I went and rented a building
f‘ 13 and proceeaed to get the necésSary eéuipment to
; 14 do the job with such as cranes and dirt diggers
E: 15 I énd welding machines and whatever he said we
i 16 had to have.
_f 17 Q: Why did you fofm a corporation?
? 18 A:  Mainly for protection.
i 19 0 From what? ?
f 20 A: From anything that may happen. You know, I've
21 had pretty good accountants and- attorneys over
22 the years. ~ Of béurseQ thfs is the advice that
,g 23 we always' get that, you know, you form a
% 24 corporation to protect yocurself and, you know,
75 25 that's the main reason for it.
:g |
; CREEL COURT REPORTING, INC.

1116 Blanding Street, Suite 1B / Columbia, SC 29201
(803} 252-3445 / (800) 822-0896
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MARION L. EADON ’ EE
You mean‘from a liability standpoint?
Yeah.
There's also bpossibly some tax benefits for

deoing that?

Yeah. ‘A lot of different --

What was the name of the corporation?
C&B Fabrications.

C&B Fabrications, Inc.?.

Uh-huh.

I noticed you just told me you thought the name
of the corporation was C&B Fabrications, Inc.?

(Nods head.)

\

And I'm gonna show you what the Secretary of

‘State's office -- the corporation showing you

as the registered agent of C&B Fabricators,

Inc.
Or whatever. They one in the same.
Okay. That was my qguestion.

It don't make any difference how you spell it.

So when you say C&B Fabrications, Inc. ycu mean

C&B'ﬁabricators; Inc.?

Yeah. Qhatever it was.‘

The corporation that you formed?

R;ght. | ) '

So 1f we refer to C&BR Fabrications, Inc. or C&B

CREEL COURT REPORTING, INC.
1116 Blanding Street, Suite 1B/ Columbia, SC 29201
(803) 252-3445 7 (800; 822-(896
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17

18

MARION L. EADON 14

Fabricators, Inc. somewhere along in -this
deposition we're talking about the same thing?

Same thing.’

All ‘right. You were the president of C&B
Fabricators,.Inc!?'

1 guess you could say that.
You  were an’ executive. officér of the
corporation?

Right. Chief finan¢ial officer.

Chief financial officer?

Yeah; |

okay. What was. your -- I mean, you basically
already pold me this about basically, Chuck was
to run the entire business and you were the
money man  .Whatv was yoﬁr role in the
corporatién? What did you do as the executive
officer?

Mainly, T came in every meorning to see what all
needed to be ordered or whatéver to fabricéte
signs with, Lo éee -- sometimes Lo interview
employees or just talk to them. Some of the
peopie he had ﬁired_l'd like to talk to them
and.soméiimes I'would walk arbuhd to méke>sure

that everyone was busy and stuff like that.

Did you know anything about the billboard

- CREEIL COURT REPORTING, INC.
1116 Blanding Street, Suite 1B / Columbia, SC 2920!
(803) 252-3445 /(800) 822-0896 °
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MARION L EADON | 15

signs?

No.

Did you know anyﬁhing abogt what to order or,
you know, what matérials were needed?

Nén They'just‘giv; you aklist of What kind of

steel they needed or whatever they needed.

50 basically your duty as executive officer or

pfesident, one of thém, was to go ahead and you
actually put.in the orders for whatever they
told you ;6 order?

Well,' thé girls did. * I just got the orders
from_,Chuckv and géve them to one of ‘the
secre;a;iés to -- they checked arcund with
séverél different people who -- steel and
stuff, trying to get the best ﬁfices and that
Kind of stuff.

Was it paxrt of your duties as the president of
the corpc;ration to super';zise the work of the
employe%s and make sure they;re deing it the
right way?

No . I wculdn't have any ideavwhether they were -

doing it right or not.

" That was Chuck Benenhaley 's?

That was Chuck's job and his brother's.

And 1 think you alluded to this before. 1

CREELCOURTREPORYING}HVC
1216 Blunding Sireet, Suite 1B/ Columbia, SC 29201
(803) 252-3445/ (80V) §32-089¢
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‘I just tried to see whether 1 1liked them or

‘not .

MARTION L. EADON 16

guess another one of your functions was TO
provide money?

Thaf seemed like the only function.

I mean, was that generélly your"only function,
was to provide money?:v

BasiCally;

When you mentioned you- miéht taik to a
po:ential empioyee, thét's just to talk to'them
befdre they're hired just to see if they're,

you know, not a criminal or whatever?

Any other dutiés'as an executive ?fficer of C&B
Fabricators or C&B Fabrications,'lnc.?

Not really. I assumed they was in good hands..
Was 1t parf of your duties as executive officer
to negotiate contracts with people or dié.chuck
do all'that? * |

He did all that. :

Wwas il part of vyour -duties és an Veiecutive
foicer to build the signs yourself? |
Np‘ |

Now, I understand that you wénp Cut.aﬁd:w— cr

an insurance policy was purchased foxr C&B

Fabrications, Inc.? J

CREEL COURT REPORTING, INC.
llléBkmdMgShcw”&nmIB/COMnmuLSCEQZM
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MARION L. EADON ‘ 17
Right .
Is that right?
Uh-huhA‘ |
How did you go about doing that?
Well, I'mean, Mike Watson had a lot of my stuff
insured anyway and we playApoker once a week,
so I justtlet him handle about everything.
So who did you -- did you actually talk to Miké
or did YOu‘talk_to somebbdy in his.offiée?
No. i ﬁalkea to Mike.
When vyou .went in and talked to Mike abouﬁ
getting the policy, what information did you
\
give him about what you were wanting and that

sort of thing?

‘Well, he came down and, of course, you know, he

handled the workers' comp and everything) so 1
just -- he went through the whole program, you
know, with the workers' comp and the insuring

of everything that we had. Just, you know, il

“just let him cover everything.-

I wmean, did you tell him "1 want a generai
liability  policy, 1 want . a ~workers' comp
policy, I want this, that the other#?

Yeah. I told him I wanted the works whaﬁever

1t was. I wanted a complete insurance package.4J

CREEL COURT REPORTING, INC.
1116 Blanding Streei. Suite ] B/ Columbia, SC 29201
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MARION L. EADON ' ' 18
Did yoﬁ tell him- that tﬁe businéss was a
corporation?
Yeah.

Did you tell him what the corporation did?

Yeah. He knew. He came down and 1looked at
everything.
Did you tell him that the name -- what the name

=

of the corpcgration was?
Yeah.

Did you tell him  that the name of the

corpbration was C&B Fabrications, Inc.?

I don't remember that now. I mean, that's
beén ~- I. mean, I don't remember that
conversation at all.

Is 1t poséible you told him it was C&B
Fabrications, Inc.?

Oh, it's a possibility, yeah.

Okay .

But I'm sure he looked at it, you knéw?

Looked at whét?

L§oked at the paperwork for the corporation.
You know, he talked 'to the secretary a good
bitl He got most of the information from them
oﬁ vehicles and all that kind of stutf that we

had. You know, different trucks and eguipment

\

CREEL COURT REPORTING, INC.
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MARION -L. EADON ! 19

that we héd.
If the policy was iésued to C&B Fabrications,

Inc.‘j— |

Uh-huh.

-~ did you consider that policy to cover C&B

Fabricafors,'lnc., the corpofate entity that's

formed?

I assumed it Coveréd everything. that 1 was

affiliated with, myself and all my affiliations

with the sign business whatéver name 1t was. in.

Well, leﬁ me ask you this: Did yohrtell Mike
that you were operating any bﬁsiness that was

not a corporation as far as.sién building goés?‘
No. |

Did you go in there intending ' to 1nsure any
other type of busineSS'entity, other thaﬁ your
corporation that built'signs?

No.

“ Just so we're clear, when you went in and asked

for the insurance policy from Mike, you knew
that your business was a corporation?
Right .

Right?

~Uh-hub.

You asked him to insure your c¢cérporation?

CREEL COURT REPORTING, INC.
1116 Blanding Street, Suite 18/ Columbia. SC 29201
(303) 252-3445 /(800) £22-089¢
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MARION L. EADON 20
1 A:  Right.
2 Q: You didn't tell Mike tﬂat yoﬁ<§ere_opératin9
3 the sign business as ‘a sole‘prbprietor?
4 b No . |
5 Q: Now, were you aQare that.the insurance policy,
6 the -- I guess a general -- a; commercial
7 general liability_poiicy was issued in the name
8 of C&B Fabricatioﬁé, Inc.?
9 A: Was I aware of -it?
10 Q: - Y_és.. |
11 A 1 assumed it had béén-done,‘yéu know? I‘don'g
fo12 . 1ook at.all that stﬁff. I-mean,-it's'tons of
13 papers. 1 don't look at them really.
? 14 Q: Well, I mean, did fou» ever -- did you ever
i receive a copy of é commercial’ general
i 16 ' liability policy issued to C&B Fabrications,
17 Inc.? |
% 18 A: 1o téll you the truth, I don't know.
é 19 Q: Is it poésible fhaﬁ'you did and you just don't
G20 » remember?
? 21 | A Oh, that's a good possibility.
.;' 22-1 Q: Okay . Did you ever tell anybody at Creech.
23 Roddey or Auto-Owners or Owners Insurance that
ié 24 the name on the policy, C&B Fabrications, Inc.,
§ 25 _ should be C&B Fabricators, Inc.? . ‘J

PR PR

CREEL COURT REPORITING, INC.
1116 Blanding Street, Suite ] B / Columbia, SC 29201
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MARION L. EADON 32

1 Country Signs, Inc. to the policy to get

2 " insurance for the business that Sam Smith .was
g 3 already operating as Low Country signé, tnc.?

4 i A: Right. Uh-huh.
s 5 0: You were aware_that Sam-Smith had already or
:; 6 there was already a corporation called Low
E 7 Country Sigﬁs, Inc.?
%: A Right .

0 When you got the policy?

A Uh-huh.

Q: What wés your arrangément with Sam Smith? Was
it something similar to what you had with Chuck
or was it different?-

: 5: Yeah. About the same.
:~Q:- Did you become an officer of Low Country Signs,

_ . Inc.?

:A: I- "guess ‘you could say 1 was chief financial
officer in thaﬁ operation also.

Q¥ What were your duties as an executive officer
of Low Couﬁtry Signs, ]nc.?“

A Just money aﬁd insufance.

Q- You just procured the insurance and supplied
Some money?

A: Right .

Q- You didn't supervise any work or write any

CREEI(])URTREPORTEVG,HVC
1116 Bl(mding Sireet, Sutte 1B/ Columbia, SC 29207
(803) 252-34457 (800) 822-0896
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MARION ‘L. EADON

relationship with Mr. Rhodes?

A { don't recall. I don't really know.

point --

one .

'fvldentlflcatlon purposes )

or proposal there to Mr. Rhodes?

A: (Readlno )

Q: . 'Is.that what you are referring tO°

A: Yeah.

Q: Thét was donev—-‘it says "Low Count:y
é " Inc. -- |
' A Right .

Q: --

proposal"?

A

35
0: That was after -- oXx sometime in December of
2000 or January of 2000 somewheré in that
range?
A: 1 don't .remember the timetable, but --"1 can't
remember, you know, when it was .
Q: Did Low Country Signs and Fabrications, Inc.

ever do any business for Mr. Rhodes or have any
0 When Sam Smith -- I've got it. Okay . You were
just mentioning that Sam had gone out at some
~ MR. COX: Mark that for me. I think I‘'ve only got
kaPlaintiff's Exhibit Number Three was marked for

Qz Is that what you're talklng "about., the invoice

Signs,

|

CREEL COURT REPORTING, INC.
1116 Blanding Street, Suite 1B/ Columbia, SC 29201
1807) 252-3445 /(?()0} 8§22- 06)6
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MARION L. EADON ' 37

1 0: Well, let me ask you this: Did this proposal
T 5 A from Low Country Signs, Inc., was that done on
= : .
'i 3 your behalf?
i 4- Y Not that I -can recall, you know?
& .
%_ 5 | 0: And you as an officer of Low Country Signs,
_? 6 : Inc. didn't request this proposal be done or
.g 9 have anything to do with that proposal?
%: g .| A No, ﬁb; tﬁat I can remember.
% Q'EIQQ Did you request>this proposal be done or have
% 1.0 ; ~anything to do with this proposa1 on behalf
o A

"of -- or as an executive officer of Low Country
"Signs and Fabrication, Ins.?

A No. I didn't deal with aﬁy of that kind of
stuff. Like I said, I just, you know, I let
:other people.

Q{ The lawsuit that Mr. Rhodes filed against you

A .Uh~huh.

- - in‘that lawsu;t you‘undefstand that he sued
Ycou personaliy?

A Right. Uh-huh.

Hé did not sue any qoiporate entity that vyou
were involved with? |

A Right .

i And your defense at the trial, of the tort

CREEL COURT REPORTING, INC.
126 Blanding Street, Suite 1B / Columbia, SC 29207
(803) 252-3445 7 (800) 822-0896
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MARION L. EADON ' 48

I assumed I was coveréd irregardless, you know?
Let's- assume YyOu Wwere nop.~

okay.

If yOu had not been hade aware of that[ that
was .an lissue,' what would - you  have done
differently in rclation to the defense of your
case? |

What wouldvl have done differently? Are vyou
t%lkihg'abbut when I took the policy out, would

I have done anything different or when it was

No; When you -- in preparing for your defense

:in the trial --

- "Uh-huh,

}? okay? If you had known, you know, assuming '
'$ ;hat Yyou were nbt aware. If‘you had not known
zéhﬁt the policy or that you might -- let me
rephrase that . That was terrible. Assuming

fthat(you wege not aware that there was an issue
with the insurance company and whether or not

You were personally insured underx the poiicy,

okay?

.(Nods head.)

If you had been made . aware of that before the

trial, would

you have taken any - different

CREEL FOURTREPORTI]\’G INC.
1116 Blanding Street. Suite 1B / Cohumbia, SC 2920)
(803) 253-3445 »/(800) 822-0896
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‘10 | MR. COX: On what basis?

attorney-client priviiege and I think
here in the deposition.

context.

-

MARION L. EADON 50
I Q- That's what you maintained throughout' the
}% 2 entire trial was thaﬁ ‘you were workiné on
? 3 '~ behalf of the cbrporation and shouldn't bé
4 - individualiy 1iable; right?
5 A Yeah. |
6 Q: Have yoﬁ é§er-considered'paying any money to
7 .  Mr. thdes personally to -- '
8 | MR. SWEENY: | I object to thaﬁ and I'm ~goiling to
.9«: instruct him not_ﬁé‘answer that ques;ion‘

11 | MR. SWEENY: On the basis that that is involved with
a strategy, a settlement strategy, that we may
or may not have. It would involve
beyond the scope of what you're entitled to ask

| MR. COX: Let me sec if I cen put it in a different

ijMR“ SWEENY : I mean, Conversely, if I. got the

it's

Auto-Owners guy on the stand here and said,
» "What's vyour adthority?" 1 mean, vyou would --
Q:MRP COX: Oh, that's nof what I'm asking.
1" MR SWEENY: Okay.
Mﬁ;-COXn I1'm sorry. Let me rephraée it.
Before tﬁe -- before the trial of the case,

CREELCOURTRETORTHW;INC
1116 Blanding Street. Suire 1B / Columbig, SC 29207
(803} 252-3445 7 (8N09) 822-0896
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MARION L. EADON 51
1 okay? The tr;al wé've alrgady been through,
2 ‘ wés there any possible way that y§u were éver
3 going to pay Mr. Rhodes a dime, PeErsonally?

; 4 MR. SWEENY: . 1 object. ThatYs speculative . But 1in

5 addition 1 think that has to'do -- that has so
E 6 much to do with attorney-client discussion and

| 7 | privilege and I just -- I don't thing that'é d
'é 8 proper guestion.

: 9 MR. COX: So you're instructing him not to answer.
3 10 that toc?
é C11 MR. SWEENY: I am inétructing him not to answer
:' 12 » that. |

13 MR. COX: Okay. . Let me a%k it avdifferent«way.

. 14 Q: If you had, assuming that you were not
f. 15 informed, okay? Let's.just assume that for the
: le sake of this question.- S If. you had been

17 ' informed that --- that you “would not be an

18 insured under thebpolicy, if it were found thaé_'
f 39 - you were not working for the cafpo;ation,.would
jﬁ 20 you have done anything, paid ~Mr. Rhodes any
21 money to. get the thing settled? |

22_ MR. COX: Again, that might be speculative.

23 MR. SWEENY: Again, I.am objeéting on the ground of

<4 speculation --

5 ['MR. cox: Okay. .

S

. CREEL COURT REPORTING, INC.
1116 Blanding Street, Suite 1B / Columbia. SC 2920]
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TP TC T GG ety s

1 MR. - SWEENY: -- but he -- +you <can answer the
2 guestion if you're able to. i
3 A: The anSQer is no. ?
4 Q: I think you - - ok;y, I think -- you weren't i
5 gonna pay Mr .. Rhodeg a dime under any ?

A 6 circumstance? ' : . . :

; 7 | A+  No.

; 8 Q: 'Have you done anything to prepare for today's

g 5 | deposition? | |

*E 10 A -Yeah. I got up and.got dressed.

i :

i 11 Q: All right. Have you ever talked with Mike

‘g 12 ' Watson, your agent, regarding the issues with

-% 13 Auto—anérs in this case?

? 14 A:  Have I discussed it with him?

4 15 Q: Yes, sir  »

;,_ 16 A: Oh, yegh. But I don't believe you want to hear

.f 17 what 1 said.

5; 18 Q: Well, acfually, I do- waﬁt to hear what you

. said. If you could maybe delete the cuss

wordé 

Too many women in here.

What did you and Miké ﬁalk-about?

‘I juét, .you .knqw, told him 1 was very
disappointed'ih how they wére handling iti

In how who was handling it?

CREEL COURT REPORTING, INC.
1116 Blanding Sireet, Suite 1B/ Colunibia, SC 29201
f8_(]3) 232-3445 /(800) 822-0891
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STATE OF SOUTH CAROLINA .
A COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ) 01-CP-20-334

SAMUEL W. RHODES, JR., AND
PIEDMONT PROMOTIONS

~vs- . 4 . . TRANSCRIPT OF RECORD
MARION L. EADON
D/B/A C&B FABRICATION

WEDNESDAY, SEPTEMBER 1, 2004
WINNSBORO, SOUTH CAROLINA

BEFORE:

HONORABLE R. MARKLEY DENNIS, JR., JUDGE, AND A JURY

APPEARANCES:

CREIGHTON COLEMAN, ESQUIRE
HOOVER C. BLANTON, ESQUIRE
ATTORNEYS FOR ‘THE PLAINTIFF

CATHERINE G. GRIFFIN, ESQUIRE
AMY MILLIGAN, ESQUIRE
ATTORNEYS FOR THE DEFENDANT

. DIANNE A. RUTLEDGE
CIRCUIT COURT REPORTEEK
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MR. EADON -- DIRECT BY MS. GRIFFIN . = 128

AND HE WENT UP'AND LOOKED AT THE CRANE ANDVSAID YOU KNOW

THIS WAS THE ONE WE NEEDED TO DO THE JOB THAT WE HAD TO DO.
Q  HOW DID C&B GET BUSINESS’

A WELL, A LOT OF PEOPLE, YOU KNOW; CALL.CHUCK ANYWAY FOR
REPAIRS AND, YON KNOW,.DiFFERENT THiNGS THAT HE HAD DONE.

AND I GUESS -- I THINK HE KNEW EVERYBODY IN THE BUSINESS,

"~ AND PROBABﬁY TO TﬁIS DAY HAS AS MUCH KNOWLEDGE ABOUT SIGNS

.'AS 1 GUESS ANYBODY ARO”ND . BECAUSE THAT'S ALL HE EVER DID.

BUT HE MOSTLY, YOU KNOW GOT ALL THE CLIENTS BECAUSE I

REALLY DIDN'T KNOW HOW TO DISCUSS CERTAIN ASPECTS OF A SIGN

THAT HEYKNEW‘ALL -- ALL THE INS AND OUTS OF IT. AND, YOU

KNOW, THERE'S PROBABLY 2 OR 300 DIFFERENT VARiATIONS OF

" SIGNS WHICH -- I MEAN, MOST PEOPLE WOULDN'T HAVE A

KNOWLEDGE OF IT.
0  DID YOU ASSIST TN ANY WAY IN SELLING THE SIGNS?
A NO, BECAUSE THEY DID ALL THE COSTING. YOU KNOW, WHEN

-- HIS WIFE ALSO WORKED FOR US. AND THAT-WAS BY HIS

‘INSISTENCE -- THAT SHE KNEW BASICALLY THE MATERIALS IT TOOK

TO BUILD A SIGN. SO WHEN HE WOULD CALL HER AND TELL ﬁER
WHAT KIND OF SIGN THEY WERE BUILDING AND EVERYTHING, SHE
KNEW THE TERMINOLOGY OF GETTING THE RIGHT STEEL AND THE
RIGHT PIPE AND THE RfGHT WHATEVER. AND THEY HAD BEEN DOING
iT SO MANY YEARS. AND SO I FIGURED THEY WERE THE BEST TG
HANDLE THAT, ALL OF IT.

Q - WERE YOU INVOLVED. IN ORDERING ANY OF THE MATERIALS FOR

RHODES VS. FEADON
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"MR. EADON -- DIRECT'BY MS. GRIFFIN 129

THE SIGNS?

A NO. I -- T LET THEM DO THAT.

0 WERE YOU INVOLVED IN ORDERING ANY BLUE PRINTS?

A NO. LIKE I‘SAY, THEY ‘ALREADY KNEW ALL THAT STUFF AND
I DIDN'T, YOU KNOW. | i ‘

O  DID YOU HAVE ANY KNOWLEDGE WHERE YOU COULD HAVE
ORDERED A SET OF BLUE PRINTS FOR A SIGN?

A NOT REALLY.

Q0 - IN THE BUSINESS OF C&B' WERE YOU. EVER INVOLVED IN

DRAFTING ANY OF THE PROPOSALS? .

A NO, MA'AM.

0 WERE YOU INVOLVED IN APPROVING PROPOSALS?

A TORA CEﬁfAIN EXTENT. T WOULD LOOK AT THEM. AND, OF
COURSE, I WOULD ALWAYS SAY, WELL, CHUCK, YOU KNOW, IS THE
COMPANY -- ARE WE GOING TO MAKE ANY MONEY ON THIS DEAL?

' AND HE WOULD SAY, YEAH, WE WOULD.

SINCE I DIDN'T REALLY KNOW WHAT I WAS LOOKING AT, I

TAKE HIS WORD FOR IT, THAT HE KNEW WHAT IT COST TO DO THIS.

Q GOING BACK TO THE BUILDING THAT YOU LEASED, WAS THERE
A SIGN OR ANY iNFORMATION ON THE EXTERIOR OF THE BUILDING

SAYING WHAT BUSINESS IT WAS?

A YES, MA'AM, AFTER PROBABLY I'D SAY A MONTH OR TWO,

THEY WENT OUT AND PUT C&B FABRICATION ACROSS THE FRONT OF ,
THE BUILDING, WHICH WOULD HAVE BEEN FACING 301.

Q AND WHEN THE PHONE WAS ANSWEREDjATic&B, HOW WAS 1T

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN : 130

ANSWERED?

A C&B FAB.

O DID YOU BECOME AWARE THAT SAM‘RHODESAWAS LOOKING AT

THE CORPORATION TO FABRICATE SIGNS FOR HIM?

- CHUCK BROUGHT SAM DOWN AND I MET HIM.

Q  HOW MANY TIMES DID YOU MEET HIM7
A | I DON'T REMEMBER BUT THE ONE TIME THE ONLY REASON I

REMEMBER THAT IS THAT 1 WAS STANDING OUTSIDE AND HE PULLED

P IN A -- I BELIEVE IT WAS A BLACK MERCEDES, AND I JUST,

YOU KNOW -- RUN THROUGH YOUR MIND, MAYBE HE WOULD BE A GOOD

'CUSTOMER
0 MR EADON, CAN YOU SEE THIS IF I HOLD IT HERE?

A YEAH.

O  THIS IS DEFENDANT'S EXHIBIT NO. 14 MARKED FOR
IDENTIFiCATION. | | '

R RIGHT.

O  WERE YOU INVOLVED WITH MR. RHODES IN THE CREATION OF

THIS PROPOSAL?

A NO.
0 DID YOU HAVE ANY INPUT AT ALL INTO THE INFORMATION ON
" HERE WITH RESPECT TO THE STRUCTURE DESCRIPTION?

A NO.

0 DID YOU HAVE ANY INPUT WITH RESPECT TO THE REBECO.
(PHONETIC) PANEL, THE LIGHTS, THE INSTALLATION?

A NO, MA'AM.

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN 131

Q DID YOU HAVE ANY INPUT INTO THE PRICING ON THE

PROPOSAL?

A (SHAKES HEAD.)

Q  DID YOU SIGN THIS PROPOSAL?

A NO. | '

Q  DID YOU INITIAL THIS PROPOSAL?

A 'Nb.

Q  WHO INITIALED THE PROPOSAL?

A CHUCK.

Q  AND WHEN YOU SAY CHUCK, YOU'RE REFERRING TO CHUCK
BENENHALEY? |
A YEAH.

'Q AND IS THAT HIS SIGNATURE AT THE BOTTOM OF THE PAGE?

A YES, MA'AM.

Q  UP HERE WHERE THERE'S A REDUCTION IN THE PRICE,

$153, 960, DID YOU APPROVE THE REDUCTION IN THAT PRICE?

A I DON'T RECALL THAT. BUT, YOU KNOW, I MAY HAVE. I
DON'T REMEMBER THE INCIDENT.

Q WOULD THAT HAVE BEEN YOUR ONLY INVOLVEMENT IN THIS
PROPOSAL? ‘ ?

A YES, MA'AM.

Q ONCE THAT PROPOSAL WAS ACCEPTED BY BOTH PARTIES, WHAT -
DID THE CORPORATION START DOING TG FULFILL THE PROPOSAL?

A~ 1 THINK PROBABLY THE FIRST THING THEY WOULD HAVE DONE

WAS, OF COURSE, ORDER THE MATERIAL.

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN 132 -

Q  WERE YOU INVOLVED IN THAT?

A NO, I DIDN'T DO THAT. AND THEN PROBABLY ORDER THE
BLUE PRINTS IF -- IF THEY DIDN'T ALREADY HAVE A COPY OF IT
-- OF THAT SAME TYPE SIGN, YOU KNOW. |

Q  AND ONCE YOU HAD -- THE CORPORATION HAD THE MATERIAL
AND THE BLUE PRINT ON SITE, THEN WHAT INVOLVEMENT WOULD YOU
HAVE HAD WITH THE FABRICATION OF THESE SIGNS?

A NONE.

Q DID YOU HAVE ANY KNOWLEDGE AT ALL ABOUT HOW TO
FABRICATE SIGNS YOURSELF? 5

A NO, MA'aM.

Q  DID YOU HAVE ANY INVOLVEMENT AT ALL IN THE DESIGNING

OF THE SIGNS?

A NO, MA'AM.

Q ONCE THE SIGNS WERE CREATED AT THE COMPANY, THEN DO

YOU HAVE ANY KNOWLEDGE AS TO HOW THEY WERE INSTALLED AT MR.
RHODES' PIECE OF PROPERTY?

A ' NO, MA'AM.

Q  DID YOU EVER GO OUT TO THE SITE TO SEE QHAT WAS .

HAPPENING IN FAIRFIELD COUNTY?

A NO, MA'AM.

Q DID PIEDMONT PROMOTIONS PAY FOR THESE SIGNS?

A YES, MA'AM.
o) AND WHEN THE SIGNS WERE PAID FOR, CHECKS WERE SENT TO

C&B FABRICATION. WHERE WERE THOSE CHECKS DEPOSITED?

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN ' 134

0  WAS THAT THE SECOND OR THE THIRD INSTALLMENT FOR THESE
SIGNS?
A MUST HAVE BEEN THE SECOND. I DON'T REALLY KNOW.
(PAUSE.. )
MR. BLANTON: NO OBJECTION.
THE COURT: DEFENDANT'S EXHIBIT 25 WITHOUT OBJECTION.
(COPY OF 1 CHECK AND 1 DEPOSIT MARKED IN EVIDENCE AS
DEFENDANT'S EXHIBIT NO. 25.)

0 MR. EADON, DID YOU EVER DEPOSIT ANY OF THE PIEDMONT

'PROMOTIONS MONEY TO ANY OF YOUR PERSONAL ACCOUNTS?

NO, MA'AM.
DID C&B FABRICATORS STOP DOING BUSINESS AT SOME POINT?
YOU SAY IT DID WHAT NOW?
DID THE CORPORATION STOP DQING BUSINESS?
YES, MA'AM. - '
WHEN WAS THAT?
I DON'T REMEMBER fHE EXACT DATE. 1 CAN'T RECALL THE
DATE. ' |

Q  AND WHEN YOU WENT OUT OF THE BUSINESS AS C&B-
FABRICATIONS --- '

A YES, MA’AM. .

--- FABRICATORS, DID YOU FORM ANCTHER COMPANY?
YES, MA'AM. | ‘ |

AND WHAT DID YOU FORM THEN?

"BEG YOUR. PARDON?

RHODES VS. EADON
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MR. EADON -- DIRECT BY MS. GRIFFIN 135

Q  WHAT WAS THE NAME OF THE NEXT COMPANY ?

A IT WAS CaB FABRICATIONS INCORPORATED AND LOW COUNTRY
SIGN INCdRPORATED. .

0 AND HOW LONG DID YOU DO BUSINESS AS THAT ENTITY?

A PROBABLY ABOUT SIX MONTHS.

Q ~ NOW, THERE WAS SOME TESTIMONY EARLIER ABOUT RECEIVING
PHONE CALLS FROM MR. RHODES IN DECEMBER OF 2000 .

UH-HUH .

AT THAT POINT WERE YOU STILL IN THE SIGN BUSINESS?
WHEN NOW? -

IN DECEMBER bE 20002

NO, I DON'T KNOW WE WERE STILL IN BUSINESS.

WHEN YOU RECEIVED THE CALLS FROM MR. RHODES ABOUT THE

PROBLEM WITH THE SIGNS, WHAT DID YOU DO?

A - YOU MEAN ABOUT THE SIGN FALLING?

Q  ABOUT THE STCN LEANING?

A WELL, I CONTACTED TRACY BENENHALEY. AND TRACY HAD
WORKED FOR ME, YOU KNOW, SOME. AND HE DECIDED TO, YOU.
KNOW, GO OUT ON HIS GWN. AND HE HAD ALREADY DONE SOME OF
IT -- HE HAD A LITTLE COMPANY' THEY CALLQD T&T I BELIEVE IT

WAS. AND I ASKED HIM WOULD HE PLEASE GO UP THERE AND SEE

IF HE COULD FIX WHATEVERVWAS WRONG WITH THE SIGN.

AND HE'S PRETTY ACCOMMODATING. HE SAID HE WOULD TRY
TO FIX IT.

AND I SAID, OKAY.

RHODES VS. EADON
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12/25/200@ 12:56  8P3473585-

Friday, December 28, 2000

Piedmont Promotions

_Apn taeSqmuel Rhodes
ST T
S o~ -

LTIV TR - A i

Dear Sam:

Marion L. Eadon

CEE FAERICATION PAGE D1

[ EE Y

As you well know, C & B Fabiicators went out of business April 02, 200C. [was trying to get
Tracy Benenhaley to look at the sign &nd repair it. '

Checking back, all of you fellows in-the si
about the business. Everyonz.in the sign

cn business took advantage of me not knowing enough
Husiness ssid that afler 80 feet that the sharge should

have been one hundred doliars (§100.00) per foot. We underbid this sign by $22,000.00, plus 1

lost $25,000.00 on the entire project.

| am willing 10 dko-bat it takes to corec! the repairs on the leaning structure, if you will rent the

crane.

I£ this is not satisfactory, 18t me know. A law sull is a waste of lime due to the fact that C & B
Fatricators went out of business in April and doss not have any assets.

Please advise.

Marion Eaden

s Thar TR GRL B

BLAINTIFF'S B
EXHIBIT

L Bl

= wbbles B
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COUNTY OF FAIRFIELD )

STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLERS

7

SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.,

DOCKET NO. 02-CP-20-334

)
)
) o )
. Plaintiffs, )
)

-vVs- ) DEPOSITION OF

. i ) MARION L. EADON, JR.

MARION L. EADON, D/B/A C&B }
FABRICIATION, . )
)
Defendant. }

Given before Vicki Sarvis Proctor, Court Reporter
and Notary Public at the law offices of McCutchen,
Blanton, Johnson & Barnette,  LLP, 1414 Lady Street,
Columbia, South Carolina, on, Friday, -June 13, 2003,
commencing at 9:42 a.m. '

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA
-Professional Court Reporters-

Serving the Legal Community Since 1957
' - 1-800-822-8711 :

Beaufort Camden Charleston Columbia

Florence Greenville Greenwood’ Hilton Head
Lexington Myrtle Beach Newberry Orangeburg
Spartanburg Summerville Sumter West Columbia

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-§711
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Page 93
29; your letter -- this one there? 1 had a

couple of questions about it. In the first
- sentence of that letter you say that CaB

Fabricators went out of businéss April 3; 2000,

correct?
A. Yeal, uh-huh. _
0. Give me)the details of how it quote went out of

business. Was it liguidated as a corporation?
A. It ran out of money.
0. Was it ever liquidéted as a'corpbration? Is it
still a corporate entity? v
A. I think it may be. I'm not sure. The

accountant told me the reason we had'to-keep the

corporation -- for some kind of tax. I don't
remembef.

Q. Okay.

A. I'11 have to find out.

Q. | 'So in summary, you don’'t know whether it’s been

: liquidated as a corporate entity or not?

A. No, I don't know how they handled all that
stuff. '
Q. 'Did you have the same accountant do all your

accounting work?
A. Yes, uh-huh.

Q. Who is that?

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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. Page 97

0. Did théy:do any sign erection, Low Country
Sigﬁs, Inc.?!

A Not that I remember.

MR. BLANTON: I need to make a comment.
(BRIEF BREAK BEGINNING AT 12:52 P.M.
AND CONCLUDING AT 12:53. P.M.)

Q. - In this, your letter of December 29 that you
faxed to Sam Rhodes, whatAis the significance of
the date of April 3, of 2000, as the.date that
C&B Fabricators went out of business? |
What is the what now? v
What is the significance of the Speéific date as
is -- from the general comment it went out of
business. This is a spécific date. . What is it
about that date that identifies it as the time

that C&B Fabricators went out of business?

A. I don’t really know the answer to that.

Q. Okay. |

A. Maybe thét was -- I don’t know.

Q. - So at the time this ietter of December 29, 2000,
that you sent to 3am Rhodeés was sent, C&B
Fabricators, Inc. had been out of business over
eight months, fromAApril 3 til to January 29.

Is Lhat correct? '

Al Yeah.

RAY SWARTZ & ASSOCIATES OF SOUTH CAROLINA 1-800-822-8711
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AUTO-CWNEPS INSURANCE COMPANY
AUTO-UWNEHRS _IFE INSURANCE COMPANY
HOME-OWNERS I JRANCE COMPANY
OWNERS INSURANCE COMPARNY
PROPERTY-OWNERS INSURANCE COMPARNY
SOUTHERN-OWNERS INGURANCE COMPANY

Awuto-CGuwners fnsurance
' Lile Home Car Business
The No Roblern Aaple®

February 8, 2001 - BRANCH CLAIM OFFICE
2000 Center Point Drive, Suite 2200 = P.O. Box 2115309
Columbia, SC 29221-6309 ’
{803).354-9022 FAX {803) 354-9034
. Toll Free: (800) 437-0513
CERTIFIED MAIL-RETURN RECEIPT REQURSTEB UTO-OWNERS.COM

RESERVATION OF RIGHTS
FIRST CLASS MAIL

C & B Fabrications. Inc. ,&%Low Country Signs, Inc. .

T N .
N
RE: Claim No: - 36-0473-01
Insured: C & B Fabrications, Inc. & Low Country Signs, Inc.
Date Loss: 01/23/01
Claimant: Sam Rhodes

Dear Mr. Eadon:

This letter is in regards to the above captioned claim. In order that the company may continue 1o
handle this matter, we want you to know that we are proceeding under a reservation of rights.

We are reserving our rights due to the coverage questions involved in this matter. At this time
we are unsure if an securrenceias:definedihy:your policy-hastaken place. Coverage provided by
your policy known as Commercial General Liability Coverage Form is-found on pape one of that
" form and 15as follows: '
SECTION 1-COVERAGES
COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insuring Agreement.

~ Serving Qur Policvholders and Agents for 85 Years ~
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'~.i’age Two
Claim No: 36-0473-01

A

We will pay those sums that the insured becomes legally obligated 10
pay as damages becaust of "bodily injury” or "property damage” to
which this insurance applies. We will have the right and duty to defend
any "suit” secking those damages. We may al our discretion
investigate any "occurrence” and settle any claim or "swt" that may
result. But,

(1

The amount we wlill pay for damages is limited as described in LIMITS OF
INSURANCE (SECTION 1II); and
@ -
Our right and duty to defend end when we have used the
applicable limit of insurance in the payments of judgements or

settlements. under coverage A or B medical expenses under
coverage C.

No other obligation or liability to i)ay ‘sums or.perform acts or services is coveyed
unless explicitly provided for under SUPPLEMENTARY '
PAYMENTS-COVERAGE A AND B.

b.

This insurance applies 1o "bodily injury” and "property
damage" only if:

(1)

The "bodily‘injur)"‘ or "property damage” 1S caused by an
"occurrence” that takes place in the “coverage territory”; and

)

The "bodily injury” or "property damapc” occurs during the
policy penod. -

Damages because of "bodily injury” include damapges
claimed by any person or organization for care, Joss of
services or death Tesulting at any time from the "bodily

injury”.
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' Pape Three
Claim Ho: 36-0473-01

The policy also defines key words such as "property damage” and "occurrence”. For
your convenience | will quote the policy-definitions as found on page 8 through 12 of

the policy fonm:
"Property damage” means:

a. Physical injury to tangible property, including all resulting loss of use of that
property. All such loss of use shall be deemed to occur at the time of the physical
injury that caused it;or

b. Loss of use of tangible property that is not physically injured. Al such loss shall
be deemed to occur at the time of the "occurrence” that caused il. "Occurrence”
means an accident, including continuous or repeated exposure to substantially the
same general harmful conditions.

Your Commercial General Liability.Policy does contain exclusions which may effect coverage.
These exclusions are found on Page 3 of your-policy. For your convenience ] will quote the
exclusions: - ’

1. "Property damage” to "your work" arising out of it or any part of it and including in the
"sroducts-completed operations hazard."

This exclusion does not apply if the damaged work or the work out of which the damage
arises was performed on your behalf by a subcontractor.

m. "Property damage" to "impaired property” or property that has been ‘physically injured,
arising out of; ' '

1. A defect. deficiency, inadequacy or dangerous condition in "'your product” or
"your work"; or
2. A delay or failure by your or anyone acting on your behalf to perform a contract
or agreemen! in accordance with its terms.

This exclusion does not apply to the loss of use of other property arising oul o sudden
and accidental physical injury to "yow product” or "your work" after 1t has been put to

its intended use.

n. Damages claimed by any loss, cost or expense incurred by you or others for the Joss of
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'Page Four
“Claim Wo: 36-0473-01]

use, withdrawal, recall, inspection, repair, replacement, adjustment, removal or disposal
of:

1. "Your product”
2. "Your work”; or
3. "Impaired property”
1f such product, work or property is withdrawn or recalled from the market or from use by
any person or organization because of known or suspected defect, deficiency; inadequacy
or dangerous condition in it. ‘
Our continued handling of this matter does not constitute an admission of arny kind on the part of
the company. No act of any company representative while investigating this matter shall be
construed as waiving any company rights. The company reserves the right under the policy to

deny coverage 10 you or anyone claiining coverage under the policy.

1 would be pleased to answer any questions you might have concerning our position as outlined
in this letter. 1 look forward to hearing from you soon. '

Very truly yours,

Ct:& Q\,M

Carl Andérs v ‘ .
~Claims Representative » ' -

CAlJes
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AUTO-OWNERS INSURANCE COMPANY
AUTG-OWNERS LIFE INSURANCE COMPANY
HOME -OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

N

May 22, 2001

Cé&B Fabn’qations, Inc.
At Marion Eadon-

il T Y NS EEN

RE: ~  ClaimNo:
' Pohcy No:
Date Loss:

Dear Mr. Eadoﬁ:

Auto-Owners Insurarce

Lite Home Car Business
The NoFroblorn Foophe®

BRANCH CLAIM OFFICE
2000 Center Point Drive, Suite 2200 - P.O. Box 211809
’ Columbia, SC .29221-6909
(B03) 354-9022 FAX (803) 354-9034
Toll Free: {800) 437-0519
WWW.AUTO-OWNERS.COM

36-473-01
36064416
1-20-01

I’m writing to follow up with you in refersnce to a message you left on my voice mail. In

" that message you stated that you wished for Owners Insurance to pay your costs in having

the second billboard sign taken down: I have previously explained to you op the phone and
in writing that your policy does not have coverage for this expense.

1 understand you took the signs down because of pressure you were receiving from the
highway department and the chances that this sign could also fall. 1f you refer back to the
Jetter that | wrote to you on May 1st and to the reservation of nghts letter that 1 mailed you
on February 8th, the exclusions for your-work and what is considered property damage
would apply to your expense for ha\iing this sign taken down.

1 you or your attorney still have any further questions, feel free to contact me at

803-31}4»9022, Extension 220.

Sincerely,

(s

Carl E. ‘Anders, 1

Field Claims Representative

CEA/myv
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(Auto-Gwners frnsurance’
Lite Home Car Business
The Mo Poboom Ropts™

AUTO-OWNERS INSURANCE COMPANY
AUTO-OWNERS UFE INSURANCE COMPANY
HOME-OWNERS INSURANCE COMPANY
OWNERS INSURANCE COMPANY
PROPERTY-OWNERS INSURANCE COMPANY
SOUTHERN-OWNERS INSURANCE COMPANY

- BRANCH CLAIM OFFICE
2000 Center Point Drive, Suite 2200 » P.O. Box 211509
Columbia, SC 29221-6903
(803) 354-9022 FAX (B03) 354-9034
Toll Free: (800) 437-0519
WWW AUTO-OWNERS.COM

August 2, 2001

Piedmont Promotions, Inc.
Attn: S a\rl[Rhodes

S mna

L. . — - -
- 4

P

fi; - T 7 -
RE: ClaimNo:  36-473-01 L
Insured: C & B Fabrications, Inc. & Low Country Signs, Inc.

Date Loss: 1-23-01

Dear Mr. Rhodes:

I have received and reviewed some of the bills that you sent me as a result of the billboard
falling on I-77. As 1 explained to you on the phone, we do insure C & B Fabnications but
their liability policy does not have coverage for most of the expenses that will be incurred
by someone in this loss. We have coverage for resulting darnages that this sign has caused
and I have enclosed a draft to you in the amount of $1800.00. This 1s for two bills that you
sent me, one for cutting the sign loose from 1-77 and the other for the damage to the fences
from when it fell on them. We will also have coverage for the expenses that the SCDOT
has billed you for and I have paid that bill directly to them.

If you have any other bills that come in please forward a copy to me and 1 will let you
know if they are covered. Please give me a description for what the bill is for when you
mail it.in.

1f you have any questions, please feel free to giveme a call.

Sincerely,

Carl E. Anders, 111 S UL n
Sr. Claims Representalive » ‘

CEA/mvV
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STATE OF SOITH CAROLINA ) IN COURT OF-.COMMON PLEAS WwiJ?
. ) SIXTEENTH !DICIAL CIRCUIT
COUNTY OF YORK ) CASE NO.: 2002-CP-46-2369

Auto-Owners Insurance Company, :
‘ DEPOSITION OF

plaintiff, CARI, ANDERS

_ JUNE 14, 2006
vs.

Saimuel W. Rhodes, Jr., Piedmont
Promotions, Inc., Marion L.
Eadon, C&B Fabrications, Inc.,
and Low Country Signs, Inc.,

Defendants.

Deposition on oral exémination of CARL ANDERS,
reported by-Patricia G. Bachand, Court Reporter and Notary

public in and for the State of South Carolina; pursuant to

"Rule 30 of the South Carolina Rules of Civil Procedure;

said deposition taken at the law offices of'Ellis, Lawhorne
& Sims, PA,Y1501 Main Stfeet; Sth Floor, Columbia, South
Carolina, on Wednesday, the 14th day of June}_2006,
scheduled for one o'clock p.m. and commencing at the hour

of 1:03 p.m.

Gazber c/?qporﬁng cS}zu&f_

0:1[‘:‘[[::‘{ Court .:QsPo’x!:::
Fost O/[c'c: Box 12328

Columbia, South Caxolina 29217
(808) 256-2500
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CARL ENDERS . _ 36

3 the case; correct?

’ A. It's my understanding, yes.

.3 Q. 21l right. And how did you infer was the

s |- . defendant in that case? th_do you always believe was
5 the defendant in the case?

6 A. Marion Eadon.

5 0. Okay. Personally;‘right?

8 A. It was pursued against‘him, personally.

9 0. All right.

w | A. But he étated that he was not personally;
bn 1 . that he was a representative of C&B Fabricationé, Inc,”

though. _

| Q. All riéht. At any time, did you ever

commﬁniéate in writing o ‘Mr. Eadon or anyone at ﬁis

companies that‘he was not an insured under the polic??
A. Not in the three or four letters that I

sent.

Q. Okay. In any other fashion, did you Y

- communicate to Mr. Eadon that he was not an insured

under the policy prior to the amendment that was made

in this lawsuit where that was listed as a new cause

of action?

A. I believe he was -- would have bcen aware of

e

that polential when a Dec Action was filed when

~Johnston Cox was involved.

gamgn cﬁspomtmg Senvice
C]c':h'/iu! Count .'5/\75/70'1[:1:
TPoat l_D[fic: Bor 12548
Columbic, South Carolina 20211

fennYoch nznn
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CARL ANDERS - L o 37

. Q. All right.
2 A. And then also at the attempted mediation we
_3.' were going to have in Winnsboro.
4 . Q.- Did you look at tgg:Dec_Aétidn béfore it was
; filed? |
: 6 A I'ﬁ sure 1 did. I just -- I don't recall.
s | . 0. 21l right. Then you're aware that the
{ 8 originai Dec Action did not contain a Cause of Action
% 9 .claiﬁing that Marion Eadon was not an insured under
% 10 the policy. You‘;é aware of that; correct?
1 A. I'm not aware of that. I'd have to —- I'm>‘
12 not aware. .
g 0. All right. Are you aware that,
14 sﬁbsequently, aﬁ amended.cOmplaint was drafted where
15 | that allegation was made, that he was_ﬂot‘ah insured
. under the policy? |
;ﬁ ] A. I —;-that -- a lot of that's been handled by

counsél, so.

0. ‘Okay. Are you aware that‘the amendment that
was made was not Rade,until after the'vérdict had been
Iendered in thé underlying tort action brought by Mr.
Rhodes?

A. I'm not aware of when it was -- exacﬁly when
it was'brought.‘ .

Q.

Okay. When the -- let me show you the

gamga (Rgpomh’ng Senvice
Gutl'/iu:{ Court CPS/]D'ltL'lA
Post O//ic: Box 12348
C’o[umﬁia_. South Cavolina 262717

(§0z) 266-a500
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CARL ANDERS . 42

. does she have the authority to do that alone or --
> ' A. Yes.
A ‘ 0. Okay. All right. So as far as you know, ' A

4 | ' was there ever any discussiqg with anyone regarding

s ‘the fact that the lawSuit.was -- and the policy were

6 captioned differently in terms of C&B Fabficatiéns

- versus C&B Fabricators? Was there ever any discussion

8 about that with Mr. Eadon or anyopé in his company? .
A.. 'I assume éo, yes.
Q. Did you have any conyersation‘like that with

anyone? | '

A. I believe that, réally, most of the

conversations. got going on about that was probably at
the time the suit was filed, and then also at the
‘attempted mediation we had out in Winnsboro. And I
wouldn't -- it was -- if I recall, it was noted that
C&B Fabrica't_ions, Inc., was. not riamed in fhe suit;..
But then thére were also attempts, or it was my
understanding, that they were going to héve the

caption redone. o i

Q. You mean the lawyers for Mr. Rhodes -
A Right. |

Q.. -- were going-to redo the caption?

A. Rigﬁt. |

0

Okay. Dc you know-if that was ever done?

E?aigzm::GépcmﬁhgvcgzmuME
C’uf[/(zcl Cousl <ﬁs/ﬁo'xln-s
Dot LD//[icL Box 12348

Columbia, South Cazolina 2927 ;

{Scz) 256-a500
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CARL ANDERS E 43

A. It was not done.
Q. Okay.
'A.  It's my understanding that -they wanted to

keep it the way they had originally filed it.

Q. Okay. As you understand it, is there any '--
let's séy -~ let's say that the suit was only against
the corporation -- would it make any difference to

your knowledge whether the co:poration was proberly
identified as to Fabrications or Fabricators? Would
that make any difference'~~

MR. COX: iject -

Q. - -- in terms -- in terms of Auto-Owners
providing'coverage?‘

MR. COX: Object to the form; reqﬁires legal
conclusions. . He's not qualified-to make that.

A. . I guess that's a legal degision. .

0. ':Okay. Well, I'm asking you, froﬁ a personal
standpoint as a-cléims handler. Yoﬁ don't have to —--
you're not stuck with the_law.- bo you have an
opinion?

MR..COX: Objeét to the -- same objection;
calls for a legal concluéion.

A. 1 -- I think it's a.legal decision.

MR. SWEENY: You know, I'm not sure about

these objections. 1 think vou can object to

ga'zﬁcjt cﬁspomtirgg Sewice
anh'[iu! '00ﬂ1t cf\)c/zo'xteu
Post O//ics Box 12248

Cu['umgia, Soutf Caxolina 20251

{607 ) 246-a500
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: o CARL ANDERS - ‘ 98

1 by a liability insurer is triggered by the allegations

2 in a complaint?
3 | A. | Yes.
: 4- Qf Do you agree.wiﬁh_that?
_é 5 . MR; CoX.: Okay. I think that calls for a
4 6 legal conélusion, I would objection to that on
7 that basis.
8 Ai I —- you've got to -- when I get a suit and
I -- I look what the allegatiéns in the compléint are,
yes.
Q. In the --

A. But then again, I.also look-at all the othef
.fatts'that I had in this Complaint ~-- information I
received from Marion Eadon and C&B-Fabricétions,.Inc.
== and felt iike we owed a defense to him. '

Q. In the February'Bth, 2002 léfter, ip’s
.Exhibit No: 5, }ou do not say in that lettér anywhere
that Auto-Owners does not insure Mafion L. Eadon d/b/a
C&B Fab:ications, do you?

A. -No, we don't 53y that we don't, you know,
insure Marion Eadon acting individually and outside
The Scope of the Ooperztions of CgB Fabrications, Inc.

And 1 don}t think that was really fully developed or

Winnsboro: ang especially, the way the judge charged

ga'zgm (ﬁe/lo'ttinﬁ <§£uria£ <

C’s:li/'r.a/ Court cf\)c/:w'Lf.su
.(.'Doxl LO,‘}[icf Box 12 345
C’olﬂxmgia: é‘sulé’ Ca'lo[l'na 29277

Feal
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: CARL ANDERS _ 102
in 1 0. In the exhibits'we’ve shown here -- your
1 .0 letter of February gth, 2001, May 1, 2001, August 2,
3 2001, February 8th, 2002 ang Mr. Bedell's letter of
:i' 4 September 2J,-2002'—— these_}etters are expressive of
5 5 Auto-Owners' reservation of rights. But in none of
5 . these letters doee Auto-Owners Say that it does not
} insure Marion L. Eadon d/b/a csaB Fabricatione, does
. it? _ »
s | AL 1t doesn' t mention that in there But I
10 don't -- T don’ t think that it reallv -- and I Pnow

T how the suit was plead -- but egaln, that == him belng
found acting personaliy, really kind of came to 11ght
- or what your 1ntent10ns were of pursuing him,
personally, and not as an officer of the corporation -

Came to llqht at the medlatlon or attempted

mediation; and then agaln at the trial.

Q. In none of these letters addressing
I'eservation of rights did Auto- -Owners issue through
yYou and Mr. Bedell in none of these lettera,‘do you
address what you're now telllng us, in June of 2006

that you were entering into a defense because Mr.

Eadon Tepresented to you that he was being an officer

“of the Corporation and that's how you were defendlng

him.  There's nothing in any of these lettcrs that

COrroborates what you're telllng us your reason for

Qa”&;' d?u/zozf(ng c?muncr
Cr-b/L._u Count c/’,&oxlc‘n
Post (D//(c' Box 123,
C’o[unzﬂm c.)oufg @a.oﬂna 90”
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CARL ANDERS - 103

defending him was, is there?

it i

; 2 A. I don't see it in thése letters. But he --
3 he knew that. And he understood it also; that he was
4 named in here, individually:__And'so I -- it wasn't

news to him. We had a Dec Action that was going on

also. And that was brought up.

0. My question is: There's nothing in any of
these letters -- over a period of a year and a half --
nothing that confirms or corroborates your testimony

today as to the reason for your defending him,

is
ihere?
A. He knew why:
Q. No, but there's nothing in the letters that

corroborates what you're telling us, ‘is there?
A. Well, that's why we just said at the end of
the letter, "Our continued handling of this matter

does not constitute and admission of any kind on the

part of the company. ©No act of any company

representative while investigating this matter shall

be construed as waiving any company rights.  The
company reserves the right under the policy to deny
Coverage to your or anyone claiming coverage under the

policy."

S0 just beczuse -- I feel jﬁst because it's

Not listed in these letters, it doesn't mean it can't

'fg?amgsz <J?%ﬁomf&qg Sevice
, C’nti/iu{ Count c@a/xmt:u
Dot O//icc Box 52 348
Columbia, South Carolina 2927

VAT
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CARL ANDERS ) 104

i 1 v be brougﬁt up through some course of the litigation

? 9 ‘that came about. |

E' 3 Q. .Mf. Anders, Aﬁto-Owners, Lthrough you and Mr.
e Bedell, obviously considered it significant and

important to write Mr. Eadon these letters, several

letters, addressing itS'réservation of rights, because
that obviously was important to Auto-Owners; is thaf
correct?

A. That's correct. I'd also .like to back up a .
little bit too. You've got a couple of these letters
that were sent out -- probably Exhibit 1 and 2, maybe,
and another one to Rhodes —-- and that was pre-suit --
and it wasn't, I guess, clear that you were personally
going after'Marion Eadon.

Q. . But from Februa:y -- from January 7, 2002
fofward when you. had the suit papers, there was no
'ambiguity dbout it then; is that not correct?

A. I would say -~ I would say more clear, you
know, trial, reallyi.and then ~~ and then that day.out
in Winnsbbro. | |

0. Mr. Andérs,.do you écknowledge, correctly’
so, that Auto~Owners considered it important to write
these>multiple letters to Mr. Eédon,ﬁspecify;ng'the
policy terms, the policy ex&lusions, because that was

important ?

g(l’l[&‘l't cj?spo'mtilzy enwice
d{:l‘i/x’:d Count Cg;/)u'lt!.’“.
Post O//(cc Box 12348 )
Co[umgia, Soulh Canolina 29271
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CARL ANDERS - S ‘110
Q. .Well, why did yau'mentjon her name then?
A. I said that he would be informed, and that
he knew -- |
é.' Informed about what, as to covérage?
A.  -- that .
Q. —= as to coveragé?
A. Would you let me answer the question?
MR. COX: Let him finish, Mr. Hoover (sic).
‘ Q. You're not answerihg my gquestion. AYou‘re
gbing off and --
A, Yéu’re not giving me a chance.
0. -~ and making your own question.

MR. COX: Now, I'm going to object. You are
- badgering the witness. And you're being'
argumgntétive. Let him finish the question.
MR.‘BLANTON: He's not responding to my
question, is my point.
MR. CO¥%: He is resﬁonding to the question.
Just let him finish. .I mean, there's no reason
to get all upset.
A. You asked me, was Marion Eadon informed and -
aware the he might not be covered under.our policy, or

that he had personal exposure. 1 believe that he was

fully informed of that.

Q. By whom?

ga'zgsm Cﬁc/zomh'rzj Senvice
C]:_'lti/’iad Cout cﬂ/)o:l‘.:u
Pt O/[';lcz Rox 12398
Coﬁunﬂia, ..50&4!/7 C)maﬁ:m 202717

-~ \
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A. Well, by myself; whether Johnston Cox's

LXNava s

. — e
-

2 » defense eounsel'had relafed that. in some sort of

3 . fashion, be it Dec Actions ‘or whatever; I know he's

4 talked with -- had te have talked to his personal
] 5 counsel about you persbnally-going.after him and not
? 6 : going after the corporation; and again, CatheriﬁeA
4 Griffin, who's defending him, she's got a -- I would

assume that she knows and realizes that you're gorng
after him, personally, and not going after the

corporatlon, and that if he's found to be personally

liable, there might not be coverage under a CGL
policy.

0. Mr. Anders, did you have any input lnto ‘the
decision on behalf of Auto-Owners to now say that
Marion Eadon d/b/a C&B Fabrications is notvinsured
under the Auto-Owners policy for the judgement against

Marion L. Eadon d/b/a C&B Fabrications that was

obtained by. Rhodes and Piedmont?

A I.believetthat\was done by Counsel.
' Q.  Your answer.is "no">
A. No.
0. Okay. Does Ruto-Owners have a manual or any

establl shed written instructions or procedures for how

a reservatlon of rights letter to an 1nsured is to be

Iramed°

gmﬁm cﬁs/)omh’ny Senviee
C’C'&(‘(/ii(] Cou:t %ﬁl‘mql:u
Dost Office Box 12248
Columbic, South Canolina 20277

.
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CROSS EXAMINATION:
. BY MR. COX-

oo faidh

N 3 0. bid Marlon Eadon ever tell you that he was

: operating some buSLne°ses as_ so7e pProprietorship?»

g 5 A, No.

0. In the prior sujt being filed, was there

€ver any indication from anybody that ‘there was any

other entity out there ‘other than C&B Fabrications,
Inc. ' : '

A. No.

0. Was Mr. Eadon informed that day out there in

Wlnnsboro that - he may or May not be covered as an
individual if he! s found personally lJ.abl»:-:'>

A. I believe so. 1 believe he underetood the

ramifications that if he was found personally liable,

and if- the pleadlngs were not changed to Cgp
Fabrlcatlons, Inc., they would have personal exposure
0. Even after the SUlt was filed,

which named
Marion Eadon d/b/a C&B Fabrication,

Were vou ever

informed by anyone that Marion Eadon was operating a

sole Proprietorship that " S8 C&B Fabrication?

a. Do it again for me, please.
Q. Well, after. the suit was filed and wmr.

Blanton was talking about how -- what the defendant

Yas couched as,

@s Marion d/b/a C&B Fabrication ~-- did

azgf" g/?é o% tuv cgéluLca
posting
Czifz/u'c! Count c/?z/zn fers

Poat O//LC[. Box 12348
C’a[um&a éout/ Conol

ina 20271
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CARL ANDERS 195
1 1 |- you have any‘reasbn to belieye, before that day in
j 2 "Winnsboro, that there was any possible sole
3 proprietor;hip out there known as Maridn‘Eadon d/b/a
1 C&B Fabrications? _
s A.  No.
¥
.% 6 Q.  And did Mr. Eadon ever tel} you there was
3
% 7 . any sole proprietorship out there, Marion Eadon d/b/a
1 . C&B Fabrications?
A.  No.
0. Either before suit or after suit?
A. No. | |
Q. There was some mention earlier aboﬁt a

liability claim versus, like, a first-party claim.

A. Yes.

Q. And when you were talking about a liability

claim, what did you mean by that?

A. A liability claim being made against one of

our insureds by somebody.

0. Okay. Under a liability policy?

A. Under a general liability policy; be it a
homeowners policy or a commercial‘liability policy.

Q. As opposed to your insured making a claim

for some Lype of a loss.

A. First-party loss; if'they'd had a fire loss

ga'zge'l c?e,bou‘mc/ <S.smumz
G:'.lz/(zfc{ C’outl cp/:m.
Pt O/ﬁc: ox 12348
Cm.unzgia, cquuc/.' C’azo[‘ma 20z
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© "AUTC-ONNERS INSURANCE COMPANY

e

®

-Gwners Fnswurance
Life Home Car Business
Tae No Roborn Foople® -

AUTO-OWNERS LIFE INSURANCE COMPANY
HOME-OWNERS INSURANCE GCOMPANY
OWNERS INSURANCE COMPANY
PROPEHT‘(-OWNEF(S INSURANCE COMPANY
SOUTHEHN—OWNERS INSUHAVNCE COMPANY

(Auto

‘ BRANCH CLAIN OFFICE
2000 Center Point Drive, Suite 2200~ P.O. Box 211908

: ] » Columbia, 5C 292216909
February 8, 2002 B02-354-3022 FAX ‘B03-354-3034

Toll Free: 800-437-0519
) WWW.AUTO-OWNERS.COM
C & B Fabrications, Inc. & Low Country Signs, Inc :
_ %Marion Eadon '
7 - ’-1
CERTIFIED MALL - RETURN RECEIPT REQUESTED
RE: Insured: ¢ & B Fabrications, Inc. & Low Country Signs, Inc.

Claim No: 36-473-01
DateLoss:  1-23-01 _
Plaintiffs: ‘Samuel W. Rhodes, Ir. and Piedmont Promotions, Inc.

Dear Mr. Eadon:

Owners Insurance Cornpany has recently been in receipt of swipapess that were filed
against Marion L. Eadon dba C & B Fabricatons. The plaintifl in this mauer is Samuel W.
Rhodes, Jr. and Piedmont Promotions, Inc. This letter is to let you Jnow that we will be
‘providing z defense 10" you in this suit and we will be doing sO under a reservation of nghts.
1 have referred this file to Attorney Catharine Griffin Columbia for her to answer and
defend. Catharine will be getting in touch with you.

This letter is to also be a supplemental to the past reservation of rights letter-that we have

sent to you. We have paid forwhat we believe is covered property damage thus far under
your Commercial General Liabiliry Policy: We wall be defending presently due to the
clain of damage to real propemny that is alleeed in the suit papers. 1 it is determined that
the plaintiffs are entitled io money for the rest of the damages that hawve not already besn
paid, we believe those dameges would not be covered under your policy- 1 had previously
outlined the exclusions that we would not cover the acrual damage to tht signs in my past
reservation of nights lertes 10 you. ' . -

-

.~ Serving Our Polic:holders and Agents for 8
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Page Two
Claim No: 306-473-01

Should the claim of damage (0 real property be dismissed, there is a stroné likelihood that ~
we will no longer be p_roviding a d;fen;e to you Ibhave talked with your personal attorney,
Lena Y ounts, and have givenher 2 status'as to-where things areat on this clam. - '

If you have any further questions about this claim or ydur'policy, feel free 1o contact me.at
‘the telephone number above.

All rights, terms, conditions and exclusions in vour policy are in full force and effect and
 are completely reserved.

Sincerely,

Carl E. Anders, T
Sr. Clatms Representative

CEA/mv

AC- 0012
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AUTO-OWNERS INSURANCE COMPANY
AUTO-OWNERS LIFE INSURANGE COMPANY
HOME-OWNERS INSUBANCE COMPANY
OWNERS INSURANCE COMPANY

PROPERTY-OWNERS INSURANGE COMPANY f Aﬁé A é%m ik 2
sgumggs-owwsns'wsumwc% COMPANY faﬂ_ ' S & il

, ' Lite Home Car Business
7&;%%5&“'&@&@

September 25, 2002

BRANCH CLAIM OFFICE
2000 Genter Paint Drivs, Suite 2200 ¢ P.0. Box 214809

v : ' Columbiz, SC 28221-8908
Marion Badon » B03-364-8022 FAX B03-354-8034

C & B Fabrications, Inc. & ' m:g:og&;é;‘gﬁggm
Low Country Signs, Inc. S T
=
c/;jlvn-: ~~~~~ T ¢ ’
SV o
RE;  Inswed:  C &B Fabrications, Inc. & Low Country Signs, inc.

ClhimNo:  36-473-01
DateLoss: = 1-23-01

. ‘Dear Mr Eadon:

This letter is in regards tothe above captioned claim. In order that the company may confinue to
handle this matter, we want you to know that we are proceeding under a reservation of 1ight.

We are reserving owr rights due to the covefage questions involved in this matter. At this time
Wwe are unsure. if an occurrence as defined by your policy has teken place. Coverage provided by

o ‘your policy known as Commercial General Liability Coverage Form is found on Page 1 of thar
form and is as follows: - '

SECTION 1 - COVERAGES .

v COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. -Insuring Agrcement. ...

A. We will pay those sums that the insurcd becomes legally obligated to pay -
as damages because of “bodily injury” or “property damage” 1o which this
Insurance applies. We will have the right and duty to defend any “suit™
seeking those damages. We may at our discretion investigaie any
“occurrence” and settle any claim or “suit” that may 1esult. But,

(H The amount we will pay for damages is limited as described in
LIMITS OF INSURANCE (SECTION I1l): and

COPIED FOR H. D. LEGAL

~ Serving Our Pokicyholders and A gents for More Than 85 Years ~
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(2)  Ourright and duty to defend €nd when we have used the applicable:
limit of insurance in the peyments of judgements or settlements
under coverage A or B medical expenses under coverage C.

No other obligation or liability to pay sums or perform acts or services is covered
unless explicitly provided for under SUPPLEMENTARY PAYMENTS -
COVERAGE A AND B. '

B. This insurance applies to “bodily injury” and “ﬁroperty damage™ only if:

(1)  The “bodily injury” or “propcrty dawmrpe” 13 caused by an
“oceurrence” that takes place in the coverage territory; and

2) The “bodily injury” or “property damage” is occurs during the
policy period.
C.  Damages because of “bodily injury” include damages claimed by any
person or organization for care, loss of services or death resulting at any
time from the “bodily injury”.

The policy also defines key words such as “prb_perty damage” and “occurxeﬁce”. For your
convenience ] will quote the policy definitions as found on Page 8 through 12 of the policy form:

“Property damage” mesans:

a. Physical injury to tangible propeity, including ell resulting loss of use of that
property. All such loss of use shall be deemed to occur at the time of the physical

injury that caused it; or
b, Loss of use of tangible property that is not physically injured. All such loss shall

be deemed to occur at the time of the “occurrence™ that caused it. “Qccurrence”
means an accident, including continuous or repeated exposure to substantially the
same general harmful conditions.

Your Commercial General Liability Policy does contain exclusions which may effect coverage.

These exclusions are found on Page 3 of your policy. For yow convenience, 1 will quote the

exclusions:

K. “Property damage” to-“your property” arising out of it or any part of it.

L. “Property damage” to “your work” arising out of it or any pnrt of it and including in
the “products-completed operations hazard.”

This cxc}usioﬁ does not apply if the damaged work or the work

COPIED FOR H. @, LEGAL
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This exclusion does not ap'ply if the damaged work or the work

Out of which the damage arises was performed on your behalf by a -
subcontracior.

m. “‘Property damage” to “impaired property” or property that has bcen physically
injured, arsing out of:

1. A defect, dencxenry madecruary or dangerous condition in “your
product” or “your work™ ,or

2. A delay or failure by you or anyone acting on your behalf to perform a
contract or agreement in accordance with its terms,

'I‘hzs exclusion does not app]y to the loss of use of other property arising
out of sudden and accidental physical injury to “your product” or “your
work™ after it has been put to its intended use.

o, Damageq claimed by any loss cost or expense incurred by you or others for the igss

of use, withdrawal, recall, inspection, repair, replacement, adjustment. removal or
disposal of;

1. “Yourproduct”
2, “Your work™; or
3, “Impaired property”

If such product, work or property is withdrawn or recalled from the markst or frorn use by

any person or organization because of known or suspected defect, deficiency, inadequacy
or dangerous condition ih it, |

The policy definition of “your product” includes:

‘ a. Any goods or products other than real property, manufactured, sold, handled,
distributed or disposed of by: (1) you; (2) others trading under your- narme; or
(3) a person or organization whose business or assets you have required; and

b. Containcrs (other than vehicles), materials, parts or equipment furnished in
connection with such goods or products, -

_In addition, *your produet” includes:

a. Warranties or representations made at any time with respect 10 the finess,
quality, durability, performance or use of “your product’; and

COFIED FOF: 1. O LEGAL,
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b. The providing or failure to provide warnings oz instructions.
The policy definition of “your work” includes:
a. Work or operations performel by you or on your behalf; and-

b. Materials, parts or equipment furnished in connection with such work or
operations.

i addition, “your worlk” includes:

a. Warranties or representations made at any time with respect to the fitness,
quality, durability, performance or use of “‘your work™; and .

b. The providing or failure to provide wamings or instructions.
Our continued handling of this matter does not congtitute an admission of any kind on the partof
the company. No act of any company representative while investigating this maticr shall be
construed as waiving any company rights. The company reserves the right. under the policy to

deny coverage to you or anyone claiming coverage under the policy.

I would be pleased to answer any questions you might have concerning our position as outlined
in this letter. Ilook forward to hearing from you soon. :

Yery truly yours,

R, Trevor Bedell
Claims Representative

RTR/mv

BORIED FOR H. O LEGAL
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