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’ APPLICANT'S Sﬁ\TBﬂEM’ ’
I daolare ths facts stated In mls application o be true and request ths Company to Issus this insurance and any mnawals theranf n teliam:s thereon.
i dac at the vahide(slﬂmd on the appllcaﬂon are belng used for the laulﬂmata commercial purpose as described. ¢
fL _8—1-88¢
phcant’s Signature b : . Date . - .
. " PROXY DESIGNATION
) detignate H.J. Arends, J.W, Asher and HE Powen and each of them, attomeys and proxies, with power of subsﬂhrﬂun and revocation 1o each, tu vote as ~
proxy.at all meelings of the Company, &nd.at any and al adjournments thereot. The power hereunder shall be axemisad bya ma}omy ofsald attorveys and
proxies-so present, butit nnly one is s0 ptesem. then that one shall have full powar o am. ,
Applicart's Signature. | - i . . ’ Date
- AGENT'S STATEMENT o
R . LU Gverags Is bound. ° .
Agsnt's Sig = . ' .
R e L U MM, WNEAN,
Agent's Social Secuty Mo/ _ | Dae N
NOTICE: As part of our normal nudamrmnn routing, en Imstigalm consumer rapont may be nblalned ln:ﬁlnu informalion &s o ch ganml
charatisrisiics, and mode of living oblak fhmnnh P with nslghhurs frland: | or sther acqual Upon yum' writlen mms! e il tur-
nizh In writing o descriplion of the nature and scops of the | ", L\ g .
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State of South Carolina Department of Insurance
. 1612 Marlon- Street
. Post Office Box 100105 - :
Columbia, South. Carolina-29202-3105
- (803) 737-8140. -

:. I, OFFER OF ADDITIONAL UNINSURED MOTORIST COVERAGE-

o , R R + * Limits of Coverage Amount of Increased Premium -
: _ s . LD (These Increased premium charges must be filled-in ‘by

. e o . your insvrance agent prior to your decision and signature.)
§25,600/850,000/525,000. - ,, - Lo Lol - =
$50,000/$100,000/525,000 -
$100,000/6300,000/525,600 ., - : - —
$250,000/$500,000/560,000 . — e
$s000 - : —
§io0000. . - :
$250,000 - s . . =
-$300,060 S A ' =
=/ v ===
- / 4 .

Do you wish to pun.:ha.se additional uninsured mptoﬁst:covemge? YMQ '
H your answer'is “yes®; then spegify the limits which you desire. Theso flimits cann

ot exceed your automobils . .
insurance llabillty limits. | select C'&. i n- . -
gmcﬁgg— B-tQ-a9 . = Lo

ghature . Today's Date D : .

. OFFER OF UNDERINSURED MOTORIST COVERAGE . Ce R
. - Limits of Coverage - . L i . ount of § ased um
) - ﬂhese:lncreased\ premium charges must be 1 d-in by
) X oo S .- . your Insurance agont prior to your decision and. signatures.)
315.0 ,000/310,030 - g . - L Pl -
5$25,000/850,000/$9D,000- - - .} N
$50,000/5100,000/525,000 S
$100,000/5300,000/525,000

000
$100,000 . . . . -
$250,000 _ o -
_ / N B

L

Do you wish to pumbése underinsured motorist coverage? Yes-_._/—-No A

If your answer-lIs ®yes”; then s iy the limits which you-desire. These limits cannot exceed your automobile'

Insuranco Bability imts. | selectagal noo o Ol 47e. These limes: , ,

‘ aY/4 | ¥—L7-An S -
Signature. a . Jeday's Date

IV. APPLICANT'S ACKNOWLEDGEMENT

| hereby-acknowledge that | have read, or have had read to me, the above explanations and offers of additional
" uninsured motorist coverage and underinsured motorist coverage. | have indicated whether or not } wish to
purchase each coverage in the spaces provided. .| further understand that the above explanations of these
covernges are intended only to.be brief descriptions of coverages, and that payment of benefits under any of

these coverages Is subject both to the terms and conditions of my automobile Insurancs policy and to the State
of South Carolina™s laws, S : . .

, : ’ NS SACN
Type or Print Your Name: “B.N = .
Your Signature: - - -
Your Address:

Today's Date:%l}&
X . R : ) ‘

o NS S] ‘
U\x\w S .C. RV D
- 334

SCDI FORM NUMBER 2008

DALE TINN NE TaiA bAnCe
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| S

NOTICE OF DEDUCTIBLE OPTIONS .

South Carolina Statutes require that we offer compreliensive, fire and theft, and colllsion coverages including various -
deductible options. The premium differences are indicated by the percentages listeéd within each coverage column
of the following chark: : S ) A ¢

DEDUCTIBLE AMOUNT  COMPREHENSIVE  FIRE AND THEFT COLLISION o .
. No Deductible- 100% " 100% _Not Ayaitabls
$50 Deductible '88% 88% ' TOoM0% o

$100 Deductible . 80% B0% . 100% -~
$150 Deductible 76% - - 8% 80%.
$200 Deductible -~ T0% : 70% ) : B5%
$250 Deductible . - 64% 64% 5%
$500 Deductibls © 57T% 57% 5%

$1000 Deductible . . B0% T S 50% 45%

Deductibles result in cons!derab.ls pramium reductions. For example, if your protium-for collision coverape with a
$100 deductible Is $100, your premium would be only $85 or 85% of $100 i you select a $200 deductible,

Please indicate the deductible which you want applied to.each cdverage you have selected or indicate if you do not
want the coverage. . . . .

CONMPREHENSIVE FIRE AND THEFT COLLISION .

-0 No Deductible O  NoDeductible” - S
O  $50 Deductible O  $50 Deductible O - 650 Deductible
0 $100 Deductible D $100 Deductible O $100 Deductible .
O 5150 Deductible B, 5150 Deductible . - O 67150 Deductible -+ -
a Deductible 0 $200 Deductible = Deductible .

$250 Deductiblee. .. [  $250 Deductible $250 Deductible . - "
' §500 Deductible . -'0  §500 Dedictible ‘D $500 Deductible -+
O $1000 Daductible D $1000 Deductible D $1000 Deductible

- [ | donot want Comprehensive coverage. . . .o <
* - O | do not want Flre and Theft coverage.- e S
- O I do not want Collision coverage.

. ‘ - ) » M N : N z Z. ' .
Policy Namber -\ 3 T éignamre of Named insured

If you wish to reviss the coverage you presently have, please complets and sign this form and retom Rto'ycm.agem.
Pollcies caded to the South Carolina Ralnsurance Facility must have-a minimum detuctible of $250 for Comprehsn-
sive and Collislon coverages. - ’ : ’ ’ :

191;92(3-91) . o . ., . 3395
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[J PARTNERSHIP - '
G-URPORATION DYE?’
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[ WUMBER OF YEARE IN BUSINESS
: gmﬁmwmaguucvwmms 2§ =
1 Davaad’. DLdO100AY,

3\4313\.\.\;.\\ BozaB s
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L~\e-D\
SF j 2
iy z oty T T foT B S5t
$ DB’OS!TIOM ]
B e
e ey TRE S ST I > I ) )
- i Y[ ; i o j Y
1S THERE A RESULAR VEHICLE MAINTENANCE PROGRAM? \~{_{DOES THEAPPLICANT OPERATE UNDER PERMITS OF OTHERS? j
DO ANY VEHICLES HEVE SPECIAL EQUIPMENT? X . iﬁ;;‘c:is APPUGANT HAUL FOR OTHERSY. .
TS YHERE ARY NIGHT DRIVINGZJF 50 WRAT PERGENTAGET ; YARE ANY HAZARDDUS WMATERIALS TRANSPORTED?
MUST DRIVERS ADHERE TO A DELIVERY SCHEDULE? T | ARE PASSENEERS CARRIED IN ANY VEHICLES?
DO EMPLBYEES USE THEIR OWR VEHICLES IN THIS BUSINESS? &~ - FOOES THE APPLICANT HAVE A DRIVER SAFETY PROGRAMT A
DOES APPLICANT OWN VEHICLES KOT SCHEDULED OR THIS APPLICATION? OES THE APPLICANT REVIEW DRIVER'S MOTOR VEHIGLE RECORDS? i
- [ ARE ANY SCHEDULED VEHICLES TVTLED 70 OTHERS? . i vommmwmu&mmmommm T
ARE ANY.VEHICLES RENTED/LEASED TO OTHERS? - | _{CONTRACTORS CREDIT?
DOES THE APPLICANT USE RENTED OR LEAGED VEHICLES? 1~ AWHAY IS THE AVERAGE DAILY OPERATING TIME PER DFIVER? V\),&Q\_‘
WAMRFR 05 VEHICLEE OWAIE- — TPIXYS | S0 TROCYORS SEMITROERE . an | TPALEAR " S
TYPESOFTRANERS AN _ ______  HAIBEU___ __ - UUMP._ . _  -LVeoTUR _ . QRAN, . SEEERANS T
FOUIENTY & EXPf ANATIONS ) T ’ R o oo
) Wnum-mmmmwm Muwmwmmm GRS S ' o
ARIZORA '» . R IKANSAS . . NORTHCARDLINA | = ~ s VIRGINIA
FLORIDA - ) v « ) KENTUCKY KYUND. - HORTH DAKOTA . . WISCONSIN >
GEORGIA . MHCHIEAN - N . * o0 - . P INTERSTATE COMMERCE COMMISSION
IL M4OTOR CARRIEANG. MINNESOTA . SOUTH CARDLINA . CC MTR CARRIER/DOCKET NUMBER
WEDIAVA PSCL KD, ] |-MIBSGHRI KR SOUTH DAXDTA : )
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DRIVER'S LICENSE NUMBER LICENSE | BIRTH . NAME AS "AFPEARh ON DRNER'S LICENSE . OPER. | YEARS BRIVING EXP. | OWNER [EMP
STATE DATE VEH.# [COMM. VEH.| FOR APPL. | .

-

P [C F77 ™ N oowe. D Ealand [\ -~ ]

iy
=]

-
pry

g
N
T

-
=]

-
E

-
]
T

-
<@

-4
N

pre
@
.
B
v
!

APPLICANT'S STATEMENT
| dectare the facts stated in this appllcaﬂon to be true and request the Company 1o issue this Insorancs and ary renewals thereof !n reftance thereon,
on are be!ng used for the legitimale commercial purposs as described. :

01 WA SN
liate
- . PHDXY NESIGNATION
i desTynanl r’ Aremis, 3., Pelta 200 FL.r"JWE:]"'tJEﬂn.T Hhem, atunsys and Buasiee, oA powty P Sube B Ton aad s tnall vt i e

proxy at ali meeimus of the & Company, and at any and alf an[uum’nems thereot, The puwer herounder vhall by exercised by & ma}ur‘.i;u(—smﬂ um';..a.,.d

meles 50 prusant. but if only one is so presest, then that ona shalt hava lull powsr to act.

Applcants 5 lgnaﬂm T o

v

AGENT'S STATEWENT - ‘
: ) .B’@agelshound.

AN | B . L= NS N -
Agsnt's Sobfial Security Number./ ; . Date Time

NOTICE: As part o! sor nsrma) undsrarting ruuﬂnz, 4] luvesﬂgatm :ommsr repont may be obtalned inclading Information as to eharacter, general reputation, personal
characteristics, and mode o1 living obteinsd Throngh persons! interviews with neighbors, friends, assecistes, or other a:qualmancas Upon yunr written request ws will fw

nish In wﬂﬁng & description of the natare and scope of the lmaesﬂgallxm requested,
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: ‘ R . * M-2001 South Carolina {1/729)
) " DRIVER EXCLUSION ENDORSEMENT . i
{Spacifled Opercmor(s) Excluded})

TH!S ENDORSEME?\I CHANGES THE POL!CY PLEASE READ ITCAREFULLY.

This endorsement :hanges the pollcy effective on the mcepuon date of the policy or as of the date shown below, if
later. . : .

This pollcy does not apply to any claim or loss arising from accidents or occurrences involving any cowered auto wh‘lle
being driven or operated by:

" Horace Wads Bryant | . 004423126 '
: {Name of Excluded Operator) ) {Driver’s License N Tbar) tRet hip to N - @
Siqﬁed as accepted bythe Exduded Operator: - : y L . -
: lgnatum%ixduded Operamr) ’ o ' - . {Date)

-

THIS EXCLUSION SHALL NOT APPLY TO ANY PERSONAL INIURY PROTE(TION COVERAGE UNDER THIS POLICY,

Signed as acceptod hythe Named tnsured, represenungall msureds- L ’ _ j -

I Y = =5 ¢

(Slgnature of Named Insured) . K {Date) {Witness to Signature of Named insured)
All other terms, condmons and agreements of the pohcy shall remain undxanged :
Company Name - : . : “Polity Number
:Columbia Insurance Ccnnpany ‘ 71AP108914

Endonemsilb?{emeg

Named lnsured : . O - Countersigned by Greenville, SC .gws 10718799
. M L Eadon dba C & B Pabrication e INURANCE SERICE Be

by P o ey o el
T (Authonzed Repuesematrve)

(The Attaching Clause need be completed only when this endorsement is issued subsaauen} to preparation ot the policy }

#-4001.50uth Carolina {1/89}

590
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1o ot 1ot 0+ 3 et o s 1 bt & s

v o . ' N ’ " mraont South Carofing (1/2

. DRIVER EXCLUSION ENDORSEMENT
' . . (Spedfied Operatar(s} Exduded) .

THIS ENDORSEM.ENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

.This endorsement changes the palicy eﬂectlve on.the lnceptxon date of Lhe pohcy or as of the dale shown below,

{ater.

This pollicy does not apply to any, daim or loss arising frorn acddents or occurrences involving any covered auto whil
belng dnven or operated by.

Devid Yul .. . 008645175
< {Name ot Exduded Operator) - i {Driver’s License Number) (Relationshup ta Named Insured)

Si.gned as accepted by the Exduded Operator:

M\am of Excluded Operator) . . (Dated .

THIS EXCLUSION SHALL NOT APPLY TO ANY PERSONALTNIURY PROTECTION COVERAGE UNDER THIS POLICY.

Signed as accepted by the Named Insured, representing all in;ureds:

(Signature of Named (nsured) (Oate} ) {Wrtness to Sighature of Named insured)

All other terms, conditions and agreements of the policy shall remain unchanged.

Company Name : . oL : " | poticy Nuraber
© 71AP108914
Columbia Insurznce Company . EndorsamentEllective  10/16/99
N d b 3
nme nsuredH L Eadon dbn c & B Fﬂ.brication Countemsigned by Gr%ﬁﬁ%lﬁ _“‘u_‘ We 10./15/99
o N "‘f amm‘j

T
(Aulhonzed Representative) *

- {The Attaching Clouse need be completed only when this endorsement 13 issued subsequent to preparation of the policy }

M-2001 South Caralina (1/89)- : 0 . .
\ , : : 521
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THE STATE OF SOUTH CAROLINA
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STATEMENT OF ISSUES ON APPEAL

I DID THE TRIAL COURT ERR IN DENYING AUTO-OWNERS’ MOTION FOR
RELIEF FROM ITS NOVEMBER 7, 2006 ORDER PURSUANT TO RULE 60(b)(2), (4)
AND (5), SCRCP, WHEN THE JUDGMENT UPON WHICH THIS ACTION IS
FOUNDED WAS REVERSED BY THE COURT OF APPEALS IN ITS ORDER DATED .
'DECEMBER 15, 2006, THE TRIAL COURT'S ORDER REPEATEDLY REFERENCES
“FINDINGS” BY THE JURY IN THAT ACTION AS SUPPORT FOR ITS RULING AND -
THERE REMAINS NO JUDGMENT UPON WHICH TO BASE A DUTY TO
INDEMNIFY?

. DID THE TRIAL COURT ERR IN FINDING THAT AUTO-OWNERS HAS A
DUTY TO INDEMNIFY MARION L. EADON FROM AN AWARD OF DAMAGES IN THE
CASE OF SAMUEL RHODES, JR , ET. AL. V. MARION L. EADON D/B/A C&B
FABRICATION, CIVIL ACTION NUMBER 01-CP-20-334, WHEN

(@) THE TRIAL COURT FAILED TO RULE THAT EADON AND
RHODES HAVE THE BURDEN OF PROVING THAT MARION L.
EADON D/B/A C&B FABRICATION IS AN lNSURED UNDER - THE
TERMS OF THE POLICY;

{b) THE TRIAL COURT FOUND THAT MARION L. EADON D/B/A
C&B FABRICATION IS THE SAME LEGAL ENTITY AS C&B
FABRICATORS, INC. 'AND LOWCOUNTRY SIGNS AND
FABRICATION, INC., WHEN THE DEFENDANT IN THE RHODES
ACTION IS AN INDIVIDUAL, THE NAMED INSUREDS ON THE
POLICY ARE CORPORATIONS AND AN INDIVIDUAL CAN NOT
“D/B/A” A CORPORATION? '

(c) THE TRIAL COURT RULED THAT MARION L. EADON
QUALIFIES AS AN INSURED UNDER THE POLICY EVEN THOUGH
" MARION L. EADON DOES NOT MEET THE DEFINITION OF AN
INSURED UNDER THE TERMS OF THE POLICY AND THE ONLY
~ EVIDENCE IN THE RECORD IS THAT HE WAS SUED FOR
ACTIVITIES OUTSIDE THE SCOPE OF HIS DUTIES AS AN OFFICER
OF THE CORPORATIONS NAMED IN THE POLICY?

(d) THE TRIAL COURT IGNORED THE LACK OF EVIDENCE THAT
EADON PERSONALLY ENGAGED IN ANY ACT THAT WOULD MAKE
HIM INDIVIDUALLY LIABLE TO RHODES AND PIEDMONT EVEN IF
HE WAS ACTING WITHIN THE SCOPE OF HIS DUTIES AS AN
OFFICER OF THE CORPORATIONS NAMED IN THE POLICY?

{e) THE TRIAL COURT FAILED TO FIND THAT RHODES AND
PIEDMONT ARE JUDICIALLY ESTOPPED FROM ARGUING THAT (1)
EADON WAS ACTING ON BEHALF OF A CORPORATION AND (2)
MARION L. EADON D/B/A C&B FABRICATION IS THE SAME ENTITY

"AS C&B FABRICATORS, INC. OR LOWCOUNTRY SIGNS &
FABRICATION, INC., BECAUSE THEY SUCCESSFULLY ARGUED THE
OPPOSITE POSITION IN THE RHODES ACTION?
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) THE TRIAL COURT BASED  ITS DECISION ON THE

REASONABLE ° EXPECTATIONS DOCTRINE . WHEN THE
REASONABLE EXPECTATIONS DOCTRINE HAS BEEN
REPEATEDLY REJECTED BY SOUTH CAROLINA COURTS AND
THERE WAS NO AMBIGUITY IN THE POLICY WHICH WOULD
WARRANT THE APPICATION OF THE DOCTRINE”

. DID THE TRIAL COURT ERR IN MAKING FINDINGS OE FACT INCONSISTENT
WITH THE RECORD IN THE RHODES CASE, THAT HAVE NO SUPPORT IN THE
RECORD AND ARE SPECULATIVE?

WV, DID THE TRIAL COURT ERR IN FINDING AN OCCURRENCE OR PROPERTY

DAMAGE TRIGGERING COVERAGE UNDER THE COMMERCIAL GENERAL'

LIABILITY POLICY"

A'A DID THE COURT. ERR IN FINDING THAT THE REMOVAL OF THE TWO

SIGNS - THAT DID NOT FALL BY ORDER OF THE SOUTH CAROLINA

" DEPARTMENT OF TRANSPORTATION: CONSTITUTES AN OCCURRENCE OR
PROPERTY DAMAGE UNDER THE TERMS OF THE POLICY AND THE'

APPLICABLE COMMON LAW?

VI. DID THE TRIAL COURT ERR IN FINDING THAT THE EXCLUSIONS FOUND
IN THE COMMERCIAL GENERAL LIABILITY POLICY ISSUED TO C&B
FABRICATIONS, INC. AND LOW COUNTRY SIGNS, INC. DID NOT EXCLUDE THE
DAMAGES CLAIMED AGAINST MARION L. EADON IN THE CASE OF SAMUEL
RHODES, JR. , ET. AL. V. MARION L. EADON DIBIA C&B FABRICATION, CIVIL
ACTION NUMBER 01-CP-20-334 WHEN _ .

(a) - THE TRIAL COURT - FOUND THAT EXCLUSION K DOES NOT
EXCLUDE THE DAMAGES FOR THE CONTRACT PRICE OF THE
SIGNS AS WELL AS THE LOSS OF INCOME FROM THE SIGNS,
EVEN THOUGH THE SIGNS MEET THE DEFINITION OF “YOUR
PRODUCT’ AND THE TERM “PROPERTY DAMAGE” INCLUDES
LOSS OF USE? )

{b) THE TRIAL COURT FAILED TO FIND THAT EXCLUSION L
PRECLUDES COVERAGE FOR DAMAGE TO THE SIGNS, INCLUDING
THE LOSS OF USE OF THE SIGNS, WHETHER OR NOT THEY ARE
CONSIDERED REAL PROPERTY: AND IN FINDING THAT EXCLUSION
LIS AMBIGUOUS" '

(c) THE TRIAL COURT FOUND THAT EXCLUSION M DOES NOT
APPLY TO EXCLUDE DAMAGES AWARDED AGAINST MARION L.
EADON D/B/A C&B FABRICATION?

(d) THE TRIAL COURT FOUND THAT EXCLUSION N DOES NOT
APPLY TO EXCLUDE DAMAGES AWARDED AGAINST MARION L
EADON D/B/A C&B FABRICATION?

V. DID THE TRIAL COURT ERR IN STATING THAT “C&B FABRICATION 1S
ENTITLED TO PAYMENT FROM _AUTO-OWNER ” FOR COST OF REMOVAL OF

ROA-Page 1366



' ONE OF THE SIGNS THAT DID NOT FALL, WHEN THAT ISSUE WAS NOT RAISED .
IN THE PLEADINGS OR ARGUED BY THE PARTIES AND THEREFORE WAS NOT
PROPERLY BEFORE THE COURT?

STATEMENT OF THE CASE
) Samuel W. Rhodes, Jr. ("Rhodes”™) and Plequnt Promo@ibns; Inc. (*Piedmont”)
comménoéd a civil action in tﬁe Court of Common Pléas for Fairﬁeld,County South
Carolina, . allegmg various causes of actlon agalnst Manon L Eadon d/b/a C&B
Fabncahon alleging neghgent construction of bill board sugns The actlon is styled,

Samuel W. Rhodes Jr. and Pledmont Promotions, Inc v. Marron L. Eadon db/a C&B

Fabncatxon Civil Aclron number 01-CP-20-334 (“Rhodes case”). Rhodes and Piedmont

" filed an Amended Complaint on January 17 2003 (R. pp. 119—140) The case was tried
to verdrct on September 2, 2004 The jury retumed a verdlct |n favor of Rhodes and
Piedmont in the amount of three million (%3, 000 ,000) dollars actual damages and three
miltion five hundred thousand ($3 500 000) dollars punitive damages.

Auto—Owners fi Ied this declaratory judgment achon on October 14, 2002. (R. pp.
67- 111) AutmOwners filed its Second Amended Complalnt on July 18, 2005. (R. pp.
635-714). The tnal court ordered that the case prooeed to.a jury trial on June 26, 2006,
because the couﬁ rdentifsgd one issué of fact that required deterrnihation by a jury. The
parties entered-into 5 stipulation resorving the issue of fact identified b'y the tnal court.
The triai court decided thé reméiniug issues non—'jury based upor\ maten‘alésubmitted to .
the trial court by the parties. The tnal court |ssued its Order dated November 7, 2006 (R.
pp. 13-60).

Auto-Owners timely f_iléd'post—trial motions on November 22, 2006. (R. pp. 998-
1020). By Order dated December 15, 2006, the South Caruliné Couri of Appeals reversed
and. vacated the judgment in the Rhodes case and. ordered that it be iransferred to
Clarendon Couniy for trial. The South Carolma Supreme Court denied Rhodes’ and

Pnedmont s petition for certroran on February 21, 2008
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 Following the Court'of Appeal's Order vacating the judgment in the Rhodes case,
- Auto—Own‘ers'morred that the trial 'coprl vacéte its order or sla)r lhé case ;;rxrsu:;nt to Rule’
’ ‘ 60(b)(2), 4) and (55. The trial .court issued its order denying Auto-Owners’ post-trial
) mations and Rule 60(b) rhoﬁons an Maroh 23 2007 R. bp. 61-62) and issued its Revised
- Supplemental Order on March 30, 2007. (R. pp. 63-64). Auta-Owners timely filed its Notice
of Appeal on April 10 2007. . ' ‘
| STATEMENT OF FAGTS
' Thisis a declaratory ;udgment actlon arising out of a lawsurt brought by Predmont
Promotlons lnc (" Pledmont) and Samuel w. Rhodes (“Rhodes") against Marion L.
H _ Eadon d/bla C&B Fabrication ¢ Eadon") Piedmont and Rhodes sued Eadon for €conormic
damages ansmg out of the faully. conslrucbon of three outdoor ddvertlsrng brllboard signs,
which resulted in one of the signs falling -and the two others bemg taken down _and

removed.

The action, entitted Samuel W. Rhades, Jr. ‘and Piedmont Promotions, Inc. v.

Marion L. Eadon d/b/a C&B_Fabrication, civil action number 01-CP-20-334, was

commenced .in the Fairﬁéld County Court of Common‘ Pleas. (R pp. 119.—‘134).. The
Amended Complaint alleges that Rhodes and Piédrrbnt co’ntracteri Eadon-to fabricate,
déliver, and ir;stall threé _'out.door adver’(ising'billboard signs on prqperty'ihat Rhodes
owned along interstate 77; in Fairfield County. The s_igns wére installed, c;Omplétéd and
but to their ir\tended use by Piédmont in February 2000. in December 2000 Piedmont
reported that one of the srgns was Ieanmg towards the mterstate On or about January
20, 2001. another one of the srgns fell across the mterstate. The South Carolina

Depaﬂmeﬁt of -Transportatio_n ordered that the other two signs be taken down because

they were unsafe. See Rhodés v. Eadon, Op. No. 2006-QP—413, (S.C.'Ci.App. filed

December 15, 2006).

' Rhodes is the president of Piedmont.
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. The Amended'CompIaint further alléges that the signs fabricated by Eadon were
defectrve and unsurtable for therr rntended use. Rhodes and Pledmont did not sue C&B
Fabrications, Inc., C&B Fabncators Inc Low County Signs, Inc. or LowCountry Signs
and Fabrication, Inc., nor do they allege that Eadon was ever working on behalf of any
corp_oration. (R. pp 1086-10895, The Amended Complaint does no‘tA contain any
allegation of vicariGus or supervisory liability. (R. pp. .1~19-1 34). | '

- The Rhodes case was tried before“a jury starting August 30, 2004. Piedmont
and Rhodes sought the followingl damages at tial: $51, 820.00 for the cost of each sign
(lotal 3 @ $155,467. 00) $300 00 for cuttmg the fallen srgn loose from its base; $100. 00
for bush hoggrng the area around the srgns and $1 835.00 and $5,590. 00 for taking _
down and removmg one of the srgns that did not fall. (R. pp. 1143, 1161-1163). They
claimed $1 500 00 for cleamng up the fatlen sign and repairing a fence. (R. p. 1169).
Rhodes' and Piedmont also sought past and future rental income for the signs of up to
$12 milion (R. pp. 1173-174; 1178-1186) and diminution of the value of the land upon
which the s_ig.na were erected of $1.8 million (R. p. 1192). |

The Rhodes jury returned a verdict against F_adon on Septernber 2.» 2004, in the

amount of $3,000,000 actual damages and $3,500,000 punmve damages on the

: .neglrgence cause of actlon

Eadon sought a defense and rndemnrﬁcatron from Auto-Owners Insurance
Company ("Auto-Owners”) under a Commercral General Liability Policy ( Policy”) (R. pp.
1296—1339) policy number 036064416' Vissuad to “C&B Fabricators | Inc. and
LowCountry Signs and Fabncatron Inc., both d/b/a C&B Fabncatron trade name of
these corporations.” (Polrcy) (R. pp 1296 -1339).  Eadon is the presrdentv of the
corporations listed as named lns‘ureds in the policy. Auto-Owners defended:Eadon‘under

a full reservation of rights through the trial in Fairfield County and continues to do so.
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"Auto-Owners commenced this declaratory judgment action asking the court to
determine whether it has a duty to mdemnrfy Eadon under the Pdlicy issued to- “C&B '
Fabricators, Inc. '_and LowCountry 'Signs and Fabn'cat_ion, Inc., both 'd/b/a C&B
i:éi)rication, trade name of these corpo.rations._"2 There ;—xré_ two prirriary» issues in this
k;ase (1) Does Egdori, who was sued as an individu‘:;l,‘ -duaiify as an; insured under the
' terms of the policy in light of the particular facfts_of.ihis case, and (2) If so, are the
.damages sought by R'hoqés and Pigdmont covered by the Policy?

Eadon has testified that he intended to form a corpdratio_n for the purpose of
engaging in the business of building biilboardvsign'sjan'd intended fér the policy to be
issued to a corporation. He also admitted thzit he intended the-policy to be issued to
'C&B Fabricators, Inc. (R. pp. 1101-1103; 1'105-1'109). Furthermore, Eadon hés testified
" that he knew rii)thing about the sign business. His ohly duties. as an officer of C&B
Fabriéatbrs, Inc. arid LdWCountry Signs*& Fabrication, Inc. vi/as to providé money and
' 'insuranc'e,f‘E)rA‘thé éperalidn of the corpc_)ratic')né. (R pp. 1105, 11 14). .Chuck Bene'rlhaleyj
an employéeéf the corporation, was in chargevof'n'irxuiihg .thé"buvs'i;néss and everything’ ’
invdlired with building, erecting; insprecting and rebairing SEth. It wés not within Eadon’s

duties as an ofﬁcer‘-to run the ‘corporation. do any sign work, determine what materials
were n'eéded to p’erfbrrri sign work, neg'otiate any contracts or supervise the sign work or
any of trié employees. It was not within his duties as an officer of the corporations to
design signs build signs or repair si'gns. He did not persanally build the signs, erect the
signs, desrgn the srgns or inspect the sngns Aii of;those duties were assigned to
' Benenhaley and other employees. (R pp. 1103 1105, 114 1205-1209) Basically,

Eadon was the money man. -

2 The named insureds originally appeared on the policy as “C&B Fabrications, Inc. and Low
Country Signs, Inc.” However, the parties stipulated that the correct designation of the named
insureds are “C&B Fabricators, Inc. and LowCountry Signs and Fabrication, Inc., bath d/b/a C&B
Fabrication, frade name of these corporations,” and agreed to reform the policy to reflect this
designation. (R. pp. 1243)
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Following the verdict in the Rhodes case, the parties to the declaratory

judgment action submitted the Rhodes trial transcript, briefs and other materials to the
Hohorable Lee Alfbrd for his decisjon non-jury. In' an Order dated 'November 7. 2066 (R.
pb. 13—60),_ Judge Afford qu_md that Fadon is an insured under the policy and that éll
damages, except for the contract price of the signs, are go?eied under the terms of the

policy.  After post-trial motions were filed in this case, the South Carolina Court of

Appeals reversed the chkasjudgment. See, Rhodés V. Eadon,' Op No. 2006-UP-413

(S.C.C;t.AppA filed December 15, 2006). Auto-Owners then filed a motion to vacate the

November 7, 2006 Order pursuant to Rule 60(b)(2)(4) and (5)..SCRCP. (R. pp. 1022-

1028). Judge Alford granted in part and denied in part.the Rule 60(b) motions and

denied the remaining Vpost-trial motions. (R. pp. 61-62). This appeal ensued. .
STANDARD OF REVIEW

Declaratory judgment actions are neither legal nor 'e{;uilable. and therefore, the

standard of réview depends on the nature of the unde(lying issues. Campbell v. Marion

County Hosp. Dist., 354 S.C. 274, 279, 580 S.E.2d 163, 165 (Ct.App.2003). When the

. purpose of the underlying dispute is to determine whether coverage exists under an

insurance policy, the action is one at law. Auto-Owners Ins. Co. v. Haman, 368 S.C.

536, 540, 629 S.E.2d 683, 685 (Ct.App.'2006) (internal'citati_on omitted). In an action at

law tried Withqut é‘jury, the appellate court's standard 6f review extends only to the

correction of errors of law. S.C. Elec. & Gas Co. v. Hartough, 375 S.C. 541, 654 S.E.2d
87 (Ct.App.2007). The appellate court will disturb the trial podrt’s findings of fact if there
is no evidente that reasbna.bly supports those findings. Haman, 368 S.C. at 540, 629

SE.2d at 685.
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ARGUMENTS
R THE TRIAL COURT ERRED IN DENYING AUTO-OWNERS’ MOTION FOR
RELIEF FROM ITS NOVEMBER 7, 2006 ORDER PURSUANT TO RULE 60(b)(2), {4)
AND (5), SCRCP, WHEN THE JUDGMENT UPON WHICH THIS -ACTION IS
FOUNDED WAS REVERSED BY THE COURT OF APPEALS IN ITS ORDER DATED
DECEMBER 15, 2006, THE TRIAL COURT’S ORDER REPEATEDLY REFERENCES
“FINDINGS” BY THE JURY IN THE RHODES CASE AS SUPPORT FOR ITS RULING
- AND THERE REMAINS NO JUDGMENT UPON WHICH TO BASE A DUTY TO
INDEMNIFY. :
As previously stated, Auto;Owners seeks a determination whether it owes a.duty
to indemnify Eadon from a jury award in the Rhodes case. At the time Judge Alford
) iesued‘ the November 7, 2006 Order (R. pp. 13-60), e judgment had been entered |
. against Eadon in the Rhodes case. However, before the trial court ruled on the post-trial
metions' filed by Auto:-Owners, the Court of Appeals reversed the judgment and
remarlded the Rhodes case for a new trial in Clarenden County The South Carolina
Supreme Courl demed Rhodes and Predmonts pemron for certloran (S.C.Sup.Ct. »
Order dated February 21 2008) In short, there is no judgment against Eadon which
gives risetoa duty_tovmdemmfy at this time.
Based upOn the éourt of Appeals' opinion, A'uto~0wners moved the trial cour1 for
}relref from its Order pursuant to. Rule 60(b)(2) (4) and (5)- (R. pp. 1022 1028) The trial
.court granted the motion'in part and denied the motuon in part, holdrng
if the judgment for money damages in favor of Rhodes and Piedmont
Promotions, Inc.. against Marion L. Eadon d/bla C&B Fabrication is
vacated there are no sums that the insured is legally obllgated to pay as
damages. Therefore, lems IV and V of the Findings and Conclusions in
. this Court's Order be void and of no effect, with the exception that the
legal conclusion that Marion L. Eadon d/b/a C&B Fabrication is insured
‘'under the terms’ of the policy and in accordance with the intention of
coverage py the parties —remains in full force and effer:t
(R.pp. 61-62).
- However, this rulirié by the trial court !eéves in effect its conclusions that Marion -

L. Eadon d/b/a C&B.Fabricatio'n is an insur_ed, that there was an occurrence, that there
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wa§ *property darﬁége” and t:hat exdusioﬁs k, bl, m, and n di? not apply to exclude the
damages submitted to the jury at trial.

“'Because no duty to indérhnify has yet arisen and the duty'to indemnify is
measured by the .facfs‘ultimétely determined at _irial, the trial court erred in refusing to .
‘ vacaté its Order and stay the matter pending the conclusion of the Rhodes case. As a
general practice, courts wait to decide cbverage until’ litigation or agreement has
determined the particulér damage for which an insured will be responsible. Waste

Mamt. of Carolinas, Inc. v. Peerless Ins. Co., 340 SE.2d 374, 377 (N.C. 1986) (“An

insurer's duty to defend.is ardinarily measured by the facts as alleged in the pleadings,

" its duty to pay is measured by the facts ultimately determined at trial.”); Ellett Bros., Inc.

v. U.S. Fid. & Guar. Co., 275 F.3d 384 (ath Cir. 2001); Jourdan v. Boggs/Vaughn

Contracting, Inc., 324 S.C. 309, 476 S.E.2d 708 (Ct.App.1996) (“the allegations of the
Complaint ... are not determinative of the right to -indemniiy. Rather, such a
determihaﬁon is'bé‘sed on the evidence aﬁd_the fag:ts found by the fact ﬁnder,"),

The trial court rebeatedly rélies on the'"'ﬁndings” of the‘ jury in the ngg;e‘g case
as support for its rulingé on whether Eaddn is an insured under the policy and whether
the damages submitted to the jury are covered by the pol;:cy.3 '_The‘following are
examples of such reliance in the November 7.,'2006 .Orde_r (Ii.'pp. 13-60): (a) “The jury
verdict ih the Bho_deé, aptioﬁ confirms {hét there were properly damages caused by _the
work product and noi_merely damage to the work product itself.” (R. p. 27) (b) “The

judgmerit in the Rhades action establishes that Vthere was an occurrence.” (R. p. 31) {c)

“The jury in the Rhodes action found asa fact that both physical injUry to the real estate
and loss of use of that real estate had occurred asa consequence of the sign falling.” (R.

p. 32) (d) “The jury found that the diminution in value of Rhodes’ property and the

3ps will be discussed in more detail below, there is no evidence in the record that supports these
findings of fact. ’ . : -
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Piedmont loss of income were foreseeable results of the negligence . . .”(R. p.- 35‘))“(e)
.“Howevér, the. Rhodes jufy'verdict_f,or $6.5 Millio‘n on }he ,n'egligenée cause of'?t;tion ]
_,iﬁferably did notv mdude this am;)unt ... ln ihe oontéx} of é'$6.5, Million -judgméﬁt, the .
exclusion, therefore, has no practical impact.* (R. pp. 36-37) (f) “The claim is not for -
damage to “your work” [the signs]. The claimis for damage o the reél estate.> That is
 the sole basis for the jury verdict.” (R.> p. 37)(g) “The m action verdict proved that
Marion L. Eadon d/bla C&B Fabrication (1) violated applicaﬁle building ood_es; (2
devia;ed from_ industry standards; 'and (3) constructed's‘igns‘_that posed serious risk of
physical ham.” (R. p. 38) (h)>“ln' the Rhodes action, -n\ot"‘o_nly were thgre gllegatio_ns_of

_ damage'beyonc'i the work product of C&B Fabrication, 'there was proof of.d‘amage to the |
réal estate of Rhodes and consequenﬁal damage to Piedmont Promotions from the Ioés
of revenue from the signsv.” (R. p. 42) (i) “The damages awarded in the thdés action
are not 'for loss, cost, of gxpense for loss of use, with_dfawal, recall, inspection, repair,
replécement, qdjustment, removal or disposal of “‘_your prqduct", "your work”, or '“ifnpva'ired
property”. The d‘amages‘ were to thg real estate as a cdnséquence of the gyent of .the'
sién falling . . ” (R. p. 47) (j) “Based upon evidence pré;éntéd in the Rh_odgg action, the
_jury found that once .installed in the real estate . . . the signs were permanent fixtures
and intended to be so0.” (R. p. 51). .

However, the evidence presented at the trial of the Rhodes case in_ Fairfield
County and the jury’s *findings™ will ultimately hayg no bearing on Auto-Owneré"duty Vto
indemnify, because thé trial and verdict rendered in,. Féitﬁe!d County in the B_@Q_gg case
are void. The Rhodes court had no ]urisdiction o iry th.e.case to verdid." Rhodes v.
Eadon, Op. No. 2006—UP-413 (S.C.CtApp. filed Dece‘mber 15, 2006); Ross v. Richland
Q_o_., 270 S.C.'100, 240 SE2d 649 (1978) (stéting that generally, a judgment is \(oid if a
c.o‘urt' act$ without jun’sdiction). The Court of Appeals remanded the Rhodes c:%xse fora

new trial‘in Clarendon’ County. The evidence and verdict in the Clarendon County trial

10
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will provi_de the basis upon‘which to determine Auto-Owners duty_‘to indemnify, not th.e
- évidence'and verdict in the "Fé_irﬁeld County trial. Bec‘aus'evthe‘trial court relied on the
 jury's “findings,” in the Fairfield County trial to support its holding, its Order should be
vacated. ‘ |
In addifion, Auto-Owners is entitled to rglief .from the:trial court’s Order because
- the_ “pn'of judg;nent uppn which it is based has been reversed or otherwise vacated” aﬁd
itis 'né longer equiiéble that the jixdgment should have prospective .application.' Rule
60(b)(5), SCRCP. The trial Eourt's Order is based upon a prior judgment which has
- been vacated. The. Mgg case ﬁas been remanded for the pufpose of transf_erriﬁg
venue. The Rhodes case will have to be retried in another venue. The next trial may
“result in a defense verdict, in which case no duty to indemnify will arise. -Different or new
| evidence may be presented which would affect a duty to indemnify. Auto-Owners’ duty ‘
.to' indemnify should be “m:easu‘red byvthev facts uItima;ely detemmined at trial,” not by the
facts determined at a trial that is null and void. Jourdan, 476 S.E.2d 708, 711
The need to vacate the tri.al court's Order and stéy the case .pending the
. conclusion of the Rhodes case is apparent. Auto;Owners requests that the trial court’s
- Order be vacated and the case remanded with the instruction t’rllat it be stayed pending
" the conclusion of thé Rhodes case. |
i THE TRIAL COURT ERRED IN FINDING THAT AUTO—OWNERS HAS A DUTY
TO INDEMNIFY MARION L. EADON FROM AN AWARD OF DAMAGES IN THE

CASE OF SAMUEL RHODES, JR. , ET. AlL. V. MARION L. EADON D/B/A C&B
FABRICATION, CIVIL ACTION NUMBER 01-CP-20-334. A

The tnal court erroneously concluded that ‘Mgn‘on L. Eadon d/b/a C&B
Fabrication” is an insured Qndér the policy. The trial court's decision is based upon three
erropeoqs findings: (1) Mar{on L. Eadon d/b/a C&B Fabrication is the saméu|e'gal entity
as C&B Fabricators, Inc. aﬁd LowCountry Signs & Fabrication, Incz;.‘ (2) Eadon meets the

definition of an.insured, because he was generally acting on behalf of the corporations in
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cqhducting the sign buéihess, ahd (3)Eadons feésdnable expectaﬁons"v'vére that he .-
would be covered regardleés of what busihess entity was Iisted on the palicy as the
named insured. The trial court commntted reversible error in reachlng all three of these
dec:suons and its ruling should be reversed

{a) THE TRIAL COURT FAILED TO RULE THAT EADON AND RHODES

' HAVE THE BURDEN OF PROVING THAT MARION L. EADON ‘D/IB/IA C&B

FABRICATION IS AN INSURED UNDER THE TERMS OF THE POLICY.

V As an initial problgm, the trial court’s Order contains no holding that Eadon and
Rhodes ha\fle>t'he burden ‘of proving that Eadon is_"-‘an' insured under the terms of the
poliéy. Therefore, it is unclear from tﬁe Order whether the trial couﬁ found that RM%
" and Eadon had carried their burden or if the trial court’s Order is founded upon the
erroneous notion_that Auto-Owners had some burden of proof and failed to carry it. This
distinction is critical, beca:use Auté—bwners;_hés no burdeﬁ to prove that Eadon is not an
insufed. |

©ina ‘declarétory judgment action; “[t]he—burden of prpdf is on the inéured .to show
that a ‘daifn falls within l'ihe coverage of an insurance contract. The 'insur.er bears the

burden of establishing exclusions to coverage.” Sunex Intem, Inc. v. Travelers indem.

Co. of IIl, 185 F.Supp.2d 614, 617 (D.S.C. 2001) (intemal citations omitted); Gamble v.

Travelers Ins. Cd, 251 S.C. 98, 160 S.E.2d 523 (1968). The same is ‘fru'e for any

person seeking co;/erage under an insurance poliéy; S_eg Rakestraw v. Allstéte Ins. Co.,
238 S.C. 217, ﬁ19 S.E.2d 746 (1961). In this matter, it is Eadon and Rhodés' burden to
 prove that the verdict awarded against Marion L. Eadon d/b/a C&B Fabriéatioﬁ in the
Rhodes case was, in fact, awarded agamst an insured under the terms of the policy.

It is not Auto—Owner’s obhganon to prove that Eadon is not an |nsured because
the d_efmltlpn of an msqred in the _polvcy is not an excluswn. I_d_. The fact that Auto-

Owners initiated the declaratory judgment action does not alter the burden of proof. See

Penn America Ins. Co. v. Valade, 28 Fed.Appx. 253 (4th Cir. 2002) (stating that party

12
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seeking coverage under -an insurance policy bears the burden of proving that any
claimed damage falls -within the policy’s terms and this burden of proof remains -

unchanged when the insurer initiales a declaratory judgment proceeding concerming its

_coverage obligations under an insurance policy), Ameripan Auto. Ins. Co. v. Mayfield,
287 F.Supp.2d 661 664 (N.D.T ex. 2003) ("To assist ih determining whether an insurer
has a duty to defend, the Flfth Clrcuu has explamed the parties’ shifting burdens of proof
as follows: The insured bears the initial burden of showing that the claim . . . is
potentially wnhm the insurance policy’s. scope. of coverage Iif the insurer relies on the
policy’s exclusions to deny coverage, the burden shlfts back to the insured to show that

an exception to the exclusi’gn applies”). (citations omitted); Royal Globe Ins. Co. v.

Whitaker, 226 Cal. Rptr. 435 (Cal. Ct. App. 1986) (“While the burden is on the insurer to
prove a claim covered falls within an _exclusion, the burden is on the insured initially to
prove that an event is a claim within the scope of the basic coverage”) (internal citations
omitted).

Auto-Owners requests that the judgment be reversed and. remanded with the
instruction that the trial court is to determine whether the Defendants have met their
burden of proving that Eadon meets the definition of an.insured under the policy.

{b) -~ THE TRIAL COURT ERRED IN FINDING THAT MARION L. EADON
D/B/A C&B FABRICATION IS THE SAME LEGAL ENTITY AS C&B FABRICATORS,
INC.. AND LOWCOUNTRY SIGNS AND FABRICATION, INC., WHEN THE
DEFENDANT IN THE RHODES ACTION IS AN INDIVIDUAL, THE NAMED

INSUREDS ON THE POLICY ARE CORPORATIONS AND AN INDIVIDUAL CAN NOT
“DI B/A” A CORPORATION.

As préviously discu.ssed. the named insUreas onv 'iﬁe _poliéy issued by Auto--
Owners are corporat:ons Rhodes and Pfédmom sued an individual, “Marion L. Eadon
d/b/a C&B Fabncatlon (R pp- 119 134) The verdict in the Rhodes case was against
“Marion L. Eadon d/ib/a C&B Fabnqatuon. There is no question that Rhodes and

Piedmont sued an individual. The Amended Complaint _states, “The Defendant, Marion

13
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L Eadon isa cmzen and re5|dent of South Carolina and at all tlmes relevant hereto was -
doing business as C&B Fabncatron (R. p 119). Rhodes and Piedmont purposefully
. 'made_the decision in the @_d_eg case, for whatever reaéon. not to sue a corporate
" enfity, bt to sue Marion L. Eadon individually. (R. pp. 1086:1089).

in finding that Eadon is an insurecl urrder' the policy, the t'rielcourt essentially
found that Merion L. _Eadon‘andbthe-corporations were ohe and the same. (R. p. 55).
~ Marion L. Eadon d/b/a C&B F‘abrication. is not the same legel entity as C&B Fabricators,
Inc. and LowCountry Signs & Fabricatlon,-lnr:. As a dlb/a, the trade name “C&B
.Fabric_atlon" is not Aa separate legal entity from Marion L. Eadon. '“Dolng b'usiness under

another hame does not create an entity distinct from the person operating the business.”

Carlson v. DoeksonAGross. Inc., 372 N.W.Zo 902, ‘905 (N.D.1985). "l’he‘deslgnation
'd/h/a’ means 'doing bos__iness as' but is merely descriptive of the person or corporation
" who does busihess under some other name. Doing business under a'nother-name does
not create an entity distinot from the person op'eratirtg the business. . . The A'business

name is a ﬂotion, and sa too is any impllcation that the business is a legal entity separate

from its owner.” Providehoe Washington Ins. Co. v. Valley Forge, 50 Cal. Rptr. 2d 192,

. 195 (Cal. Ct Aop. 1996) (internal citations omitted).* See also, Carlson v. Doekson, 372

. N.w.2d at 906 (N.D. 1985) (holding that "when the designation of the named insured is

- * This concept is universally accepted. See Moore v. Moore, 360 S.C. 241, 599 S.E.2d 467
(Ct.App.2004);, O'Hanlon v. Hartford Acc. & Indem. Co., 639 F.2d 1019 (3d Cir. 1981); Duval v. -
"Midwest_Auto City, Inc., 425 F.Supp. 1381 (D.Neb. 1977);, Pinkerton's v. Superior Court
{Schrieber), 57 Cal. Rptr. 2d 356 (Cal. 1996); Allstate Ins. Co. v. Willison, 885 P.2d 342 (Colo. Ct.

App. 1994); Chmielewski.v. Aetna Cas. and Sur. Co., 591 A.2d 101, 113 (Conn. 1991) ("property
owned by an individual in a trade name is nonetheless owned by him”), Purcell v. Alistate Ins.

- Co., 310 S.E.2d 530 (Ga. App. 1983); Samples v. Ga. Mutual Ins. Co., 138 S.E.2d 463 (Ga. Ct.

App. 1964) (holding that fact that plaintiff's husband purchased automobile in name that he used
in doing business does not contradict fact that he owned automobile as rndrvrdual) Georgantas v,
Country Mut. Ins. Co., 570 N.E.2d 870 (lil. App. Ct. 1991); Trombley v. Alistate Ins. Co., 640
S0.2d 815 (La. App. 1994); Bushey v. Northem Assurance, 766 A.2d 598, 603 (Md. 2001} {"sole
proprietorship form of business provides ‘complete identity of the business entity with the

: proprietor ‘himself”); Hall_v. Auto-Owners Ins. Co., 658 N.w.2d 711, 720-721 (Neb. 2003},

Toulousaine de Distrib. v. Tri-State Seed & Grain, 520 N.w.2d 210 (Neb. 1994); Gabrelcik v.
National Indemnity Co:, 131 N.W.2d 534(Minn. 1964), Recalde v. ITT Hartford, 492 S.E.2d 435
{Va. 1997); 18 Am. Jur. 2d. Corporations § 2 {2004).
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in the fotn{v ‘lndivi&ual dba .. the'individual is the named iﬁsured, ifrespective of
'whate;/er lgnguagg follows the 'dba™). | | ‘
“_Maﬁon L. Eadon d/b/a C&B Fabﬁcaﬁon" is a sole ‘proprietorsh’ip._ “The sole
bropn’etoréhip fon_r_l of - doing busihess encompasses the complete identity of the
busin_ess' entit& with the proprietor himself or herself; thus, a sole proprietorship has no
legal existence apart from its owr_1er._"- 18 Am. Jur. 2d Corporations § 6 (2004). "A sole
proprietorship is not a légal entity iltself. Rather, the term refers to a natural person who
dire‘ctlprns the business...." Providénbe. 50 Cal. Rptr. éd_ at 194. | |
| In contrast to é sole propﬁetorship, "a corporation is a'legél_ entity that is

6ompletely separate and distinct from its shareholders...." Bogese, Inc. v. State Highway

Comm'r., 462 S.E.2d 345, 348 (1995). A cbrporation, by 'deﬁnitidrf, is not a form of sole
proprietorship; the sole proprietorship ivs a business form in which an individual, rather

than a partnership or corporation, owns the business. 18 Am. Jur.2d Corporations § 6

(2004);_ Ladd_ v. Scudder Kemper investments, Inc., 741 N.E.2d {17 (Méss. 2001);
Bogese, Inc., 462 S.E.?d at 348 (In contrast to a sqle bropﬁgtorsﬁip, "a cbrpofation is a »
llegal entity that is completely separate and distinct from its shareﬁolders.._"). “[Ajn -
individual cbviously cannot ‘do business as’ a corporation.” Carlson, 372 N.W.2d at 905.
There was never any ambiguity in the policy as to whether the bysiness entities
listed as named insureds were coujporaﬁqhs. Thé policy, on its face, indicated that thé
named irlsuredé were’corporations. (R. pp. 1296-1339). The,trial_‘court found there was
an ambiguity because the names of thg corborations were ideﬁtiﬁed incorrectly. This
ambjguity was resolved when the parties agreed to reform the poli;:y to identify the
correct names of the cdrporéiions. As stipulated by the parties, the named insureds are
“C&B Fabricators, Inc. and LowCountry Signs & Fabrication, Alnc. both d/b/a C&B

Fabricatibn, trade name of these corporations.” (R. p..65). Not only did the parties
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stipﬁlate to the 'oorrect._ names bf the named insured, but they also stipulated that they
were borporatiOns d/b/a C&B Fabrication. . |
The trade name "C&B Fabrication” is a fiction and does not constitute a separate
legal entify from the corporations insured under tile.policy. Mariof; L Eadon and the:
dorporatidns are distinct and séparate legal entities. Mar_ionv'-l.. Eaddh.cannét d/b/é' a
corporat_io’n. Carlson, 372 N.W.2d at 905. “Marion L. Eadon d/b/a C&B.‘Fabﬁc‘;ation" Caﬁ .
.- not Iegally be ‘the samé: entity as “C&B Fabricators; Inc. and VLowCountry -Signs &
) F;brication,_ l'nc. both %/a é&B Fabﬁgiatioﬁ.” The first is an individual épe_rating uhder a
| tradé name and the lattér is a ?:o;poraﬁon _opérating under a trade name. |
The trial 'cbun's hisundemtanding as to the legal nature of a trade name .is evident
in the follovvmg statement by the court: “Eadon was the sngn busmess The judgment is
against the trade name C&B Fabncahon Under the Stlpulatlon the trade name is lnsured
, | (R.p. 55). As prevnously discussed, the' Rhodes verdicl is not agamst the (rade name. ltis
agamst Marion L. Eadon d/b/a C&B Fabrication — an |ndeua! leevwse the trade name
itself is not insured, the two oorporatnons listed on the policy are insured.
| There is no escapmg the fact that the Rhodes verdict was rehdered against~
Marion L. Eadon, an individual, d/b/a a trade name aha not the corporations némed in
t})e policy. Therefore, the determination bof whether Marion Eadon is entitléd to.
*  indemnification depends on whether he méets the deﬁnitiqh of an insured under the
terms of the policy.- '

' (c) THE TRIAL COURT ERRED WHEN IT RULED THAT MARION L.
EADON QUALIFIES AS AN INSURED UNDER THE POLICY EVEN THOUGH
MARION L. EADON DOES NOT MEET THE DEFINITION OF AN INSURED UNDER
THE TERMS OF THE POLICY AND THE ONLY EVIDENCE IN THE RECORD IS THAT
HE WAS SUED FOR ACTIVITIES OUTSIDE THE SCOPE OF HIS DUTIES AS AN
. OFFICER OF THE CORPORATIONS NAMED IN THE POLICY.

Eadon does not quahfy as an insured under the terms of the pohcy. because he

was not sued for negligently performing his dutles as an officer of the corporallons As
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E previously discussed, the narﬁéd irtéureds -on the bdlicy issued by Adto-Owners were
oorpb_rations. The named insured was plainly identified on the Dedlarations as
"corporation.; (R. pp. 1296-1339). The Policy states, “[w]e will pay those sums that the
in‘sured becdmes legally obliéated to pay as démages because of.. .'property damage’ tb .
.which this insurance applies.” See, I(a). The Policy further states the f(_)llowing:
Section Il ~WHO IS AN INSURED |
- 1 If you are designated in the Declarations as:

“a. An irtdividual, you and your spouse are insureds, but only with respect
~ to the conduct of a business of which you are the sole owner.

¢. An organization other than a partnership or joint venture, you are an
insured. Your executive officers and directors are insureds, but only
with respect 1o their duties as your officers or directors. Your

stockholders are insureds, but only with respect to their liability as
stockholders. v

2 Each of the following is also an insured:

a. Your employees, othér than your executive officers, but only for acts -
" within the soope of their employment with you. .

No person or organnzatnon is an |nsured with respect to the
conduct of any current or past partnership or joint venture that is not
. shown as a Named Insured in the Declarations.
(R. pp. 1312-1314). .

Marion L. Evadon is not listed on the Dedlarations as. an insured. Only the
corporations C&B Fabricators, Inc. and LowCotmtry Signs & Fabrication, Inc. are listed
as insureds. In addition, the Declarations page states tl*tat the éntity being insured is a
corporation. The clear, piain and unambiguous language of the policy states that the
pohcy covered corporations as named msureds ' |

Therefore, to be an msured under the pohcy, Eadon mL;st quallfy under Section

1.c. - the damages awarded against hlm must have been a result of carrying out his

duties as an officer of director of C&B Fabricators,‘.l'}'\c. and LowCountry Signs &

Fabrication, Inc. See Harrison v, Ohio Cas. Ins. Co., Inc., 199 F.Supp.2d 518 (S.D.

17

ROA-Page 1381



i

" Miss. 2000); Boso v. Erie Ins. ‘Co. / Erie Ins. Exchange, 669 N.E.2d 47 (Ohio Ct. App.

1995); Carpenter v. Fed. Ins. Co., 637 A.2d 1008 (Pa. 1994); Bowie v, Home Ins. Co.,
923 F.2d 705 (9th.Cir.A1991). | ' | '
The Rhodes Aménded' Cbmplaint _alleges‘ that Eadon negligently fabricated,
. erected, inspéé:ted and fépaired tﬁe signs. {R. p. 131). The Aménded.Complaint.does
not contain any allégatién of vicarious or éUpervisory ﬁébility.

Eadon tesfiﬁed | that he ‘intended to form a borporation for the purpose of
engagin.g' in the buSinééé of building billboard sigr;s"and: intended.for the palicy to be
>is‘sued to a corporation’” He also admitted t'h;t'he intended the policy to be issued to
8B Fabricators, Inc‘.. (R: pp. 1‘101-11103,;1:_1 0541109)1' ‘Furthermore, Eadon has testified
that he knevy‘nofhing about the sign business. His only duty. as an officer of C&B
Fabricétors. Inc. and LowCountry Signs & Fabricatiqh, inc. was to prd_vide money and
insurance for the operation of the corporations. (R. pp. 1 1086, 1114). Chyck Benenhaley,
an employee of the corporation. was in charée fof ru_qﬁing the businesé and everything
involved with bUildihg, eféc_iing, inspecling and repairing signs. If waé not within Eadon’s
duties as an ofﬁéer to run the cbrporatic’m, do’any ‘_sign work, determine wnai materials
were heeded to perforrﬁ "sign work, negotiate any contracts or supervise the sign work or |
any of the employees. He did n§t personally design, build, repair or inspect any signs. It
was not withiﬁ his duties as an ofﬁce_r‘ of the corporations to design signs, build sig'ns or
repair signs. (R. pp.,1101.3-110_5, 1114', 1205-1209). Al of those;'du'ties'-were assigned
to Benenhaley. | '

: Eadéh:had no duﬁes as an officer of the corﬁoration that could have subjected
him to personai liability for the negligeht acts alleged in the Rh;odés case. He was not
$ued for, and therefore no verdict was rendered against him for, negligent performance
of any of his duties as an officer of t}h'evoorporatio‘h. His duties did not include fabri.cating,

inspecting, erecting or repairing the signs. He did not have any personal involvement in
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fabn'cating,. Ainspecting, ' erectihg or revpairing the signs. Even if it:'_was- his duty to A
supervise these aspecis of the busine_ss (which he denies and there is no evidence to s
the contrary), ARhodes and Piedmont did not allege any supervisory or viwrioué liability.
Rhod_es simply alleged that Eadan himself failed o do these things, things that were not
within his duties as an officer of the boorporation. -

Furthérmore, Eadon's; uncontroverted testimony is that C&B Fabricators, Inc. was
no loﬁger doing business and ﬁe was out of the sign business completely by the time he .
began recéiving calls from Rhodés about the lear-ming'sigﬁ. (R. pp; 1210-1211, 1250,
1095-1096). In addition,’ there is no evidence that LowCountry Signs & Fabrication, Inc.
did any business or. had any relationship with Rhodes or Piedmont. Likewise, ‘there is no
evidence that Eadon undertook any action with regard to Rhodes within his duties as an
officer of LowCountry Signs & Fabrication, Inc. (R. pp. 1117-1118).

Because Eadon is only covered under the policy with respect to his duties as an

] 6fﬁcer of the insure& corp‘dr'ations, and his bnly duty as an officer (to supply ninoney andv

insuréﬁce) could not have been the basis of the verdict against him, ‘Auto-Owners has

_no 'duty‘to indemnify him for the damages awarded in the Rhodes case.

There is no reporied decision in South Carolina on this issue. However, the facts

of this case are similar to those in Creel v. Louisiana Pest Control Insurance, Inc., 723
. So.2d 440 (La. Ct. App. 1998).' Creel was injured in. an automobile accident with Roy
Slay. Siay was the president of Ray’s Pest Control. Inc. _At the time of the'accident;
‘Slay was tfaveling toa cu_stomefs hpuse to spray for insects. - Louisiana Pest Control .
Insurance, Inc. issued ’a' CGL policy to Ray’s. The policy contained the identical
definition of “Who Is An Insured” as contained in Auto-Owner’s bo!icy. In analyzing the
‘definitions, the CLegl_ court stated the followiﬁg:
Under the language in (1)(c), an executive officer is only an insQred if they

are performing their duties as an executive officer. Pursuant to (2)(a), the
employees of Ray’s, other than its executive officers are also insureds
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. under the- policy: . . Thus; under the plain wording of the definition, an
~_ executive officer is preciuded from being an employee and, thus, an
insured except when performing his executive duties. Since we find that
. the language of the policy is clear and unambiguous, we-must enforce the
policy as written without resort to parol evidence conceming the intent of
- the parties with regard to what they intended the policy to provide. -

Slay testiﬁed that after he purchased Ray's, he assumed new duties
associated with his position as president of the corporation. These duties
included attending and participating in corporate meetings, the hiring and
fiing of personnel, handiing financial dealings, and makmg corporate

.- . decisions. At-the ime of the accident, Slay was en route to spray a house

- for. insects and pests. Under these facts, we find that he was not j

performing executive duties when the accident occurred, thus, the
language of the pohcy plainly excludes him from being an employee and
an insured. - . : ,

Id. at 443.

The relevant in_qoiry is whether an insured's_.v.performance; of executive duttes
results in liability, not whether the ofﬁcer is‘rnerety in the scope of his employment with
the oorporation. Therefore, despite being “on the ‘job",at the time ‘liability. arose, the

Creel court found that Slay was not an insured, becéuee he was not performing any

executive functions.at the time liability arose. See aiéo,‘ Harn’éon v. Ohio Cas. Ins. Co.,
Inc., 199 F.Supp.2d 518 (S.D. Miss. 2000)

The case of Caipenter v. Fed. Ins. Co., 637 A.2d 1008 (Pa. Super. Ct. 1994) is

also persuasnve In that case, Robert Carpenter and Merte Krntlgh formed a partnershnp '
- for the purpose ‘of oonstructmg homes Oné of their clients brought suit against Robert
M. Carpenter and Merle R. Kmt|gh mdlvndually, and tradmg and domg business as
Klntlgh and Carpenter Frne Homes. . Carpenter brought a declaratory judgment action
‘agamst several insurance companies. Two of the compames msured R.M. Carpenter
d/bla/ Wmeman and Carpenter Inc. Carpenter argued that these ponCIes extended.
caverage to hlm as an individual, for his liability. as a'member of the partnership, which
ouilt the plaintiff‘s‘ homeﬂ(Kintigh and 'Carpenter a}k’/a/ Kintigh and Carpenter Fine

Homes). Id
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-~ The court ruled that Carpeﬁter, the in’dividual,’was not an insured under the
bolicy. fhe ooﬁrt relied ﬁeavily Aon the fact that the n;'zlmed insﬁred on the policy, “R.M.
Carpenter dib/a/ Wineman and Carpenter, Inc.‘" was idenﬁﬁéé -as a corporation oﬁ the
Declarations page;_ @ at 161 1. Tﬁerefoie, Carpenter’s status as an ins‘ured extended
onlyt to his actions withiﬁ his duties as an officer; director, 'éhd/dr shareholder of the

corporation. id.

In Lomés v. Hartford Fin. Serv. Group, Inc., 105 Cal. Rpt}, 2d 471 (2001), Lomes
and Wilham Low.were solé shareholders of Newton Wholesale Co., Inc. (*Newion™).
Their business relationship soured and Low took conirol of the company, ousting pomés
as President and an employee of the corporation. quvever, Lomes rémained a director -
and minaority shareholder. Low and Newton SUéd ‘Lomes as “an individual’ for
defamation ‘and other causes of action. Lomes sought a defénse from the iﬁsurance
’ co_mbany that issued a CGL policy to the corporatioﬁ.

At the time of thg alleged defamation, Lomes waé still a director, but not an
officer or employee of the cérporation. The policy issued by Hartford contained the
identical definition of an insured used-in the Auto-OQwners policy. In finding thal_Lomes
.was not ‘an insured under ihe policy, the court stated, ‘

Lomes.' was sued aé an individual, not as a director.. And whi-le it is

undisputed that Lomes was still a director at the time of his alleged acts,

he would also have had to be fulfilling his duties as an officer or director

of Newton Wholesale to qualify for coverage. '

- Lomes, 105 Cal. Rptr. 2d at 474.
The trial court emred in ruliné; that Eadon meets the _deﬂnition of aﬁ insured based
upon the evidence in the record. The only evid'ence is that noﬁe of the activities for

which Eadon was sued in the Rhodes case fall within his duties as an officer of a

corporation insured by the policy. ‘All of those duties were undertaken by someone else,

and Eadon had no responsibility for them. Eadon's liability in the Rhodes case did not
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and eannot result from the performance of his executive duties as an dfﬁoer of the
: corporahon Therefore the tnal court’s Order should be reversed.

(d) THE TRIAL COURT ERRED WHEN IT IGNORED THE LACK OF

EVIDENCE THAT EADON PERSONALLY ENGAGED IN ANY ACT THAT WOULD

MAKE HIM INDIVIDUALLY LIABLE TO RHODES AND PIEDMONT EVEN IF HE WAS
ACTING WITHIN THE SCOPE OF HIS DUTIES AS AN OFFICER OF THE
CORPORATIONS NAMED IN THE POLICY. s

A insurer’s duty to mdemmfy an insured for damages awarded against it at trial .

Jis Iargely determmed by the evndence introduced at the trial and the jury’s verdict.

Likewise, in a subsequent achon to determine coverage all partles are bound by the
evidence introduced at the prevnous trial, the legal rulings made by the trlal Judge and

the fmdlngs of fact made by the jury. The parties may not relmgate the factual ﬁndlngs

essential to the Judgment in the tort action. Sims_v. Nationwide Mut: Ins. Co., 247 S.C.

82, 145 S.E.2d 523 (1965).

“The insuref, however, is not bound as to issues not necessarily adjudicated in

~ the pi’ior action and can still Qresent any [coveragé] defenses not inconsistent with that

judgment " Farmer v. Alistate ins: Co 311 F. Supp 2d 884 (2004)‘ see also, .Sir‘ns 247

SCC. at 87 145 S E.2d at 525 (“[The judgment against the mdemmtee does not decude

issues as to the existence and extent of the duty to mdemnlfy and that in a subsequent

achon‘the‘ indemnitor may show' that the circumstances under which he was required to

_-give mdemmty do not exnst") London v. The Surety Co., 250 S.C. 26, 156 S.E.2d 329
(1967) ‘ '

The jury in the Rhodes case found that all of the actions regarding the billboard

signs were taken by Marion Eadon individually doing business as C&B Fabrication, not

‘as an officer, director or shareholder of C&B Fabricators, inc. or LowCountry Signs &

® In making this argument Auto-Owners understands that the jury verdict in the Rhodes case has

- been reversed, there is no verdict, and therefare no duty to indemnify. ‘Auto-Owners is compelled
to make this argument because the trial court’s Order is largely based upon its view of the jury's
findings in Rhodes. If this Court does not vacate the ftrial court's Order, Auto-Owners does not
wish to waive the argument.
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Fabricatic')ri' inc. Eadon’s status as an individual, as opposed to a corporate officer,

cannot be relmgated in thls actlon

A rev:ew of the Rhodes pleadings and tnal transcript reveals that Marion Eadon

was sued ;ndlwdually d/b/a C&B Fabrication, that the jury found that Marion L. Eadon

d/b/a C&B Fabrit;ation was a separate entity from C&B.Fabricators, Inc., and that Marion

Eadon was acting individually and not as an officer, director or employee of any

_corporation. _ In fect. the only way the jury could have found against Marnion Eadon is if

they determined that he was not working on behalf of a corporation.

The lmth ot this statement is leamed by examining JudQe Dennis’ rutings from
the bench and his charge of the law to the jury. Rhodes and Piedmontlérgued at triel
that . Eadon was doing business as an individual under the name of C&B Fabncatlon
which'was a separate entsty from his corporatnon C&B Fabricators, Inc. Altematrvely,
they argued that Eadon was personally liable even if he was actmg on behalf of a

corporation, because he negligently mlsrepresented facts to the ptamtnﬁs and he was

_ personally mvotved in the construction of the signs.

However Judge Dennis. granted Eadon’s motvon for dlrected verdlct on the
negligent misrepresentatxon claim, finding that there was no evidence of neghgent
misrepresentation.  (R. pp. 1193-1194). . In addition, Judge Dennis -rejected Rhodes
contention-that Eadon was pers'onally‘invo!ved with the signs so as to make him liable
individually.

Mr. Blanton: As to the negligence count, your honor if Mr Eadon was an

actor in the events, he is liable whether or not he’s liable on the contract

or not. :

" The Court Based on what theory if he's a comoration? If he was an

agent doing work maybe there was-a possibility, reading some of the ~

cases, a possibility that would connect him individually, but if he’s a

corporation, | don't care what he is involved in. It's a corporate liability. ..

Mr. Blanton: Because the actor in tort - - It doesn’t matter whether he's
an agent or not. He or she is still liable for what he or she does. -
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Ttie Court: Well What proof doli have that he dld anythmg other than
talk on the phone?

Mr. Blanton: He’s the fellow that made the deal and’ promlsed todoit

across the board.

“The Court:  No sir. The deal is not the tort. The tort was building the

(R. pp.

sign improperly. That wasn’t the deal. There's no evidence that he did
any construction, none, zero. _ .

Mr., Blanton: If C&B Fabrication —

The Court: Thank you, Sir, | appreciate it. You can argue that one in

Columbia. I'm comfortable with that one. 'I'm not the least bit concerned
about him having responsnblhty personally because he dldnt do anything
with the construction. .

1238-1239).

The question becomes, da you find it was a corporation? It's really simply:

charged this way, and I'm prepared to-do it if you all agree to it because
'm charging on the facts, but it comes down to, if you believe the
defendant was a corporation and not the individual, then that's it. But if

_ you believe that the defendant — that this whole transaction was with Mr.

Eadon, then you've got to find — you've got to determine how ‘much
damages, because then it simply shifts to the’ element of damages

‘But clearly, everythmg Starts wnh who was that person? Was that
person the corporatlon or was that person the gentleman sitting at the 4

- . table? It's that simple. .

(R. pp.

1236-1237).

‘In tight of the evidence intfoduced at trial, the issue before the jury was simple.

Judge Dennis correctly ruled that there was no evidence that Eadon personally

' participated in the alleged tortious activities. Theréfofe, Eadon could not lbe,individually

liable to the plaintiffs if the jury concluded that he was acting as an officer, director or

v employee of a corporation: The only possible way that he could be liable to the plalntiffs

individually is if the jury concluded that he was acting individually and not on behalf of

any corporation. Judge Dennis charged the jury to lhat effect in explaining the verdict

form:
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. The third choice is, “we find for the Defendént." Now whét will you be
saying? One or two things, and one really incorporates . the other.
Obviously, the plaintiff has to prove the fault, the person who commitied
the negligence. " If you conclude from the evidence that the party that

- committed the negligence in this case was the corporation, in other .
words, the defendant was not acting individually but was acting

. through a corporation and as a corporation, then you must return a
verdict for the defendant.

(R. p. 1242) (emphasis added).

As previcusly stated, Eadon vigoréuéiy contended at trial that he was acting
through and as a corporation in his dealings with the plainﬁﬁs. Accordingly, Auto-
Owners provided Eadon a defense to-the action.. However, in returning a verdict against
Eadon, it was necessafy that the jury reject his contention and find. that he was acting
individually, and not on behalf of any 'cof'poraﬁon. Even Eadon recognizes that he was
sued individually and that Rhodes andvl_?iedmont di_d not sue any corporationb thai he was
. involved with. (R. p. 1118). Therefore, the parties should not be permitted to relitigate
this issue. ‘

{e) ' THE TRIAL COURT ERRED IN FAILING TO FIND THAT RHODES AND
PIEDMONT ARE JUDICIALLY ESTOPPED FROM ARGUING THAT (1) EADON WAS
ACTING ON BEHALF OF A CORPORATION AND {2) MARION L. EADON D/B/A C&B
FABRICATION IS THE SAME ENTITY AS C&B FABRICATORS, INC. OR
LOWCOUNTRY SIGNS & FABRICATION, INC., BECAUSE THEY SUCCESSFULLY
ARGUED THE OPPOSITE POSITION IN THE RHODES ACTION.*

Rhodes and Piedmont claimed in the Fairfield County civil action that Marion
Eadon did. business as Marion Eadon d/b/a C&B Fabrication, a sole proprietorship.
Rhodes further claimed in the Fairfield County action that Marion Eadbn held himself out
as an individual and not one acting on behalf of a corporation. They argued that he was
nat aming'oﬁ behalf of a corporation; he was acting as an individuai doing business as a

sole proprietorship. Rhodes and Piedmont prevailed on this theory and the jury retuned

a verdict against Eadon indi?idualiy.

® Auto-Owners briefs this arguments for the same reason discussed in footnote 4.
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Marien Eadon defended himself in the Fairfield County adion on the basis that
his corporation wes the real party in.interest; that he was not individually involved withl
_eeeign, manufacture, instellation orvrepair of the sighs; and that any abligation owed to
Rhodes was a corporate‘ obligation, not a persenal ‘one. Itﬁarion Eadon failed on this
theory and was found Ilable mdlwdually A | |

Despite thelr success m the Rhodes case on.thls theory, Rhodes ‘and Piedmont
- argued the trial ”coun m“thns case that Manon L _Eadon d/b/a C&B Fabrication is the -
same as C&B Fabricators, Inc. or LowCountry Signs & Fabrieation,' inc. However,

Rhodes and 'Pi_edmom are t)ound by the doct.n‘ne of jUdic‘ia'lestoppe! from changing their
position. - . |

In Hayne Fed. Credit Union v. Bailey, 327 S.C. 242, 489 S.E.2d 472 (1997), the

South Carotina'Supreme Court _forrﬁally adopted the déctrine of judicial eetoppei as it

relates to matters of faet; not Ia\r{. thdicia!.eetoppel is an equitab!e t:o‘_ncept thal prevents
"a litigants'from as'éerttng a position inconsistent with or in conflict vs;ith a poéition the

lmgant has prevnously asserted in the same or re|ated proceedmg ld at 251, 489 S.E. 2d‘

at 477; see also Colleton Req/l. Hosp v. MRS Med. Revnew Sys., 866 F. Supp 896 900

{D.S.C. 1994) ("Judicial estoppel |s an equitable doctnne Wthh precludes a party ‘from
adopting a legal position in conflict with one earlier taken in the same or related
litigétion.’"). fhe purpose of the docftrine is to eneure the integn'ty of the judicial process,
not to pretect the partie:; from allegedly dishonest eondtlt:t' by their adversary. See

Hawklns v. Bruno Yacht Sales 353 S.C. 31 42 577 S.E.2d 202 208 (2003).

" The South Carolma Supreme Court adopted the followmg elements for judicial
‘estoppel (1) two mconsustent posmons taken by the same party or parties in privity with
one "another; (2) the posmons must be taken m rhe same or related proceedings
) ihvolving the same party or parties in privity with each other; (3) the party taking the

position must have been successful in maintaining that position and have received some
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“benefit; (4) the inoonsistency'must be part of an intentional effort to mislead the court;

and (5) the two positions must be totally inconsistent. _S_eg Carrigg v. Cannon, 347 S.C.
75, 83, 552 S.E.2d 767, ?72 (CLApp.2001 ) ‘

ﬁgy@ involved a mortgage foreclosure. 327 S.C. at 243, 489 é.E.Zd at475. In
defense of the foreclosure the defendant debtor argued that he owned the real property
However, in a separate and pnor crvrl actlon mvolvmg a drvorce from his wife, the
‘defendant debtor argued that his son owned the property n __gyg_g the defendant
debtor was takmg.two totally inconsistent pos1tv<3ns, while both positions could not be
tr&e at the eame time. !d. at 252, 489 S.E.2d at 4ﬁ. | _

. Rhodes’ argument thaf Marion d/b/a C&B Fabricatiorr (a sole proprietership) is
the same as C&B Fabrications, Inc. (a corporation) violatee the foregoing principle.
Rhodes and'Piedmont presented evidence and argued to the jury that at all relevant
times t.o' the action Marion EadOn was acting individually, deing business as an entily
known as C&VB ‘ Fabrication,. and not as an employee, officer or. dire(;ror of any
eorboration. Eadon’s only defense to the action-was that ar all'relévant_times he was
actingj as an employee, officer or director of a oo'rpo'ratidri;'\ivas n‘ot.bersonauy invalved
with the alleged negligent actioné. and, therefore, was rrot individualry liable for the acts
of the COrporation; | o

As previously discussed, the transcript from the ‘.Fairﬁeld‘Cou_nty action reveals
that Marion Eadori.was sued individually d/b/a C&B ~Fabn'cation'; that the jurybfound that
Marion L. Earion d/bla C&B Fabrication \r/as a separate enﬁty from C&B Fabrications,
Inc., and that Marion Eadon .was acting individually and not as an officer, director or
employee of any corporatron in fact, the only way- the jury coUId have.found against
Marion Eadon is if they determmed that he was not worklng on behalf ofa corporation. ‘

Although in thrs action Rhodes and Predmont have tned to obscure the jury’s

finding that Eadon was operatmg as a sole propnetorshrp and was not actmg on behalf
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of a corporatuon it was clear to them when they suooessfully argued in response to
Eadon S post—tnal motxons

It was C&B Fabncators Inc which stopped domg business Apnl 3, 2000

(before the sign began leaning), not C&B Fabrication. . . The contention -

of the defense, the pleadings and other pre-trial documents submitted to

the court has advanced the contention that C&B Fabrication and C&B

Fabricators, Inc. are one and the same. However that has never been

the case. i :

(R. p. 241, footnote 1) _i?hodes further stated, “The t‘estirﬁony of Mr. Eadon, both on his
deposition and at the trial confirm the true circumstances . . . that C&B Fabrication (not
ever .a corporate entity}j R + X Rhodés has also argued in this case that C&B .
Fabrication is and never.was a corporate entity and thét the jufy in the Rhodes case
“found (corrécﬂy. s‘o' under‘lidear .fa.cts) lﬁat 'the tran‘sa"ction was nqt betwéen‘Rhodés and
C&B Fabricators, Inc.,” but between Rhodes and’ Marion L. Eadon’ d/b/a C&B
i-abncatlon (R P. 272)

Rhodes and Paedmont successfully argued and proved that Eadon was not
actmg on behalf on any corporatnon in the Rhodes case They successfully argued that
C&B Fabrication was not the same entity as C&B Fabricators, Inc. The trial court should
have judicially estopped Rhodes and Piedmont from arguing thé opposite position in this
action.

Furthermore, havin@ lost on this factual issue in the Rhodes case, Eadon should

“be collaterally estopped 'from relitigating the issue in this case. See Jinks v. Richland
County, 355 S..,C. 341, 5\85 S.E.2d 281 (2603). C&llateral-estoppel prevents a party
from relitigating in a subéeqﬁeht $uit an is_sue actually land necessarily litigated and
determined in a prior action. Id. Under the doctrine‘f'.of collateral estoppel. once final
Judgment on the merits has been reached in a pnor clalm relmgatlon of the issues

actually and necessanly Imgated and determmed in the f rst sunt are precluded in any

subsequent act:pn based upon a different claim. Rlchburq V. Bauqhman. 290 S.C. 431,
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351 S.E.2d 164 (1986); Sims, 247 S.C.-at 86-87, 145 S.E.2d at 525 (applying to “
.declaratory judgment acbons) The parties in this case are bound by the facts
determnned by the j jury in the Rhodes case. See Sims, 247 S.C. at 86-87, 145 S.E.2d at
525.

As addressed above, the issue whether Marion Eadon was acting on behalf of a
'coi’poration ‘was adjudicated against: him in the Fairfield County action. The jury
‘determined that he was not écting on béﬁaff of any corporation. Because the trial court
"-erred in allowing this issué to be relitigated in this case and also erred in finding that
' Eadon was actmg on behalf of a corporatnon the tnal court s Order should be reversed.

(f) THE TRIAL COURT ERRED IN BASING ITS DECISION ON THE
REASONABLE - EXPECTATIONS ' DOCTRINE WHEN THE 'REASONABLE
EXPECTATIONS DOCTRINE HAS BEEN REPEATEDLY REJECTED BY SOUTH
_ CAROLINA COURTS AND THERE WAS NO AMBIGUITY IN THE POLICY WHICH
WOULD WARRANT THE APPICATION OF THE DOCTRINE

The tnal court, which mentioned the palicy defmmon of an msured only m

pas’sung, mstead based its determination that Eadon is an msured uppn the reasonable

“expectations doctrine. Despite the fact that the named insured is identified on the policy
asa éorpdration and Eadon tesiiﬁed that hé iniendgd to puréhaée an insurance policy for
the corporation, the trial court ignore& the plain language of the policy and held: .

Eadon purchased insurance to insure his sign business'operation. He

had only one sign business operation. He obviously thought he was

covered. 'He expected to be covered. . . Whether the name was

corporate or individual made no difference. The status of the insured

(corporate or individual) was not the relevant factor.

(R. 'ppl 53-54). The tral court went on to hold that because Eadon expected that he was
individuz-illy covered, heis an insured no malter what the policy language says. .

" The trial court's initial error was holding that the designation of the named

insured as ah individual or a cdrporation IS irrelevani. In doing S0, 'thé trial court ignored

‘the unambnguous language of the pohcy The pohcy clearly states the named insureds

are corporations. The pollcy unamblguously describes wha qualifies as an |nsured when
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the named inétrred is” an irid_ivtdual as. oppoeed to when the narrued insured ia a
corporation.  Different persons qr.ralify as an tnspredl' rtepending upon the status of the
named insured. Whether the named inéur’e_d ie an int;li\ridual or a corporation is a crucial
factor in deterrrii_rting coverage under any ineprance policy; The trial cotzrt should not be
permitted.to rewrite the ineurance contract to find coverage.
In addition, the trial court erred in 'applying the _reasonabte expectations doctrine
to find coverage because (1 _Souttr Carolina does not recognize the doctrine and (2)
ttjere ts no amiguity in the policy to-warrant its application. The reasonable expectations
doctrine _has been repeatedly reiected py South Carolina courts and is contrary to South
Carolina law. This doctrine essentialty.,is_ that “the Objectively reasonable expectations of
apphcants and intended. oenef iciaries regardmg the. terms of insurance contracts will be
honored even though pamstakrng study of the pohcy provrsrons wou|d have negated

these expectatrons Allstate Ins. Co V. Manqum 299 S.C. 226, 383. SEZd 464

,(Ct:App.1 989). In Mangum the Court of Appeals stated [t]hrs view has never been

‘ » accepted by. the Supreme Court of this State In South Carolina, insurance pohcres are
.subject to the general rules of contract constructron . I_q. at 3;1, 383 S.E.2d at 467.
Furthermore, the reasonable expectatrone doctnne flles in the face of the long-stated
policy n South Carolina that “[t}he judicial function of a oourt of law is to enforce an
insurance contract as made by the parties, _and not lto ‘rewn'te or todistort, under .the

guise of judicial construction....”  Thompson v. Continental ins. Cos., 291 S.C. 47, 48,

351 S.E.2d 904, 905 (Ct. App.1986). .

In Southem Atlantlc Fin. Servrces Inc v. Middleton, 356 S.C. 444, 590 SE.2d 27

(2003), the South Carolma Supreme Court re;ected the reasonable expectatlons doctrine -
and reiterated the general rules of corrtract constmctlon in South Carolina:
Gener‘aliy' if the terms of-'a' contract are clear and unambiguous, this

* Court' must enforce the contract according to its terms regardiess of its
wisdom or folty Ambiguous language ina oontract however, should be
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construed liberally and interpreted strongly in favor of the non-drafting
party. “After all, the drafting party has the greater opportunity to prevent
mistakes in meaning. It is responsible for any ambiguity and should be
the one to suffer from its shortcomings.” A contract is read as a whole
document so that “one may not, by pointing out a single sentence or
clause create an ambiguity.”

Id. at 29 (internal citations omntted). The Supreme'Court stated, "Although we agree with
the Court of Appeals' ultimate holding, 'we ﬁnd its creation of a"reasonable expectations”
test is an unwarranted and unnecessary extension of South Carohna law....” Id.

The doctrine was again rejected by the Court of Appeals in the case of Ex parle

United Serv. Auto. Ass'n, 365‘ S.C 50, 614 S.E.2d 652 (Ct.App.2005). The court stated,

“The doctrine of reasonable explectations; which is essentially that the objectively
reasonable expectations of insureds as to coverage will 'be honored even though a
careful review of the terms of the pohcy would have shown othemnse has been rejected
in"South Carohna " Id.at 54, 614 S. E 2d at 654. Because South Carohna courts have
repeatedly rejected 1o doctrine q_f reasonable expectatlons, 1he tnal court erred in using
the doctrine as a baéi's for ignoring n{é unampiguous poilic;l language and finding that
Marion L. AEadon is an insured ‘under thé terms bof the policy.:

However, even if Sduth Carnlina had adopted this doctrine, the trial court erred in
'using it as a basis of its decision, because no-ambiguity in the policy exists to warrant its
application. In jurisdictions that have adopted the reasonable expectations doctrine, it is
clear that the doctrine is only utilized after an afnbiguity, has been identified in the policy

language. See National R.R. Passenger Corp. v. Lexington Ins. Co., 445 F.Supp.2d 37

(D.D.C. 2006). The procedure for using the doctrine is described as follows:

“An insurance policy is a contract between the insured and the insurer,
and in construing it {a court] must first look to the language of the
contract.” When that language is ambiguous, “[e]xtrinsic evidence of the
parties’ subjective. intent may be resorted to,” and any doubls are
resolved in @ manner “consistent wuth the reasonable expectations of the
‘purchaser of the polucy When that language is not ambiguous, however,
the policy must be enforced as written, absent a statute or public policy to
the contrary. ' ' ‘
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Id. at 41 (mtemal cntatlons omrtted)

The pohcy tanguage at issue in this case is not amblguous The trial court did not
| rdentnfy an ambrguuty in the pohcy On the contrary. in dlscussmg the defi nmon of an
: msured in-the pollcy the tnal court spec:ﬁcally found there was no ambugunty statung
"While the polxcy is not amblguous in the context of tms case if n were amb»guous that
_ ambngunty would be resolved in favor of . coverage (R p. 56) As prevuously discussed,
A '.there is no amblguuty concemmg whether the named msured on the pohcy was a

corporation or an mdxvndual The policy unambnguousfy states onits face that the named
msured is a corporatxon The only ambiguity ldentlf ed by the ‘trial court was which
corporate entmes were mtended to be covered in the policy, because the names af the
corporatlons were mcorrectly |dentrf' ed on the polrcy The partles cleared up the
amblgurty by strputatmg to the comrect names of the corporatlons

Because there is no ambrgurty in the pohcy, the tnal court had no basis upon
whnch to app!y the reasonable expectatuons doctnne Therefore the trial court should
. have enforced the. pohcy as written and found that Manon L Eadon is not an insured
under the terrns of the pohcy B '

Even if the trial court had found the policy amblguous as to whether the named
rnsu’red was mtended to be a corporatlon or an individual, the only evrdence in the record
is that Eadon mtended to form a corporatlon to carry out his sign business, he dld form a
'corporatron for that purpose and he mtended to purchase insurance for that corporation.
Eadon demes that he ever operaled a sole proprietorship (R. pp. 1101-_1103, 1105-
1109). There is no basis ‘for_ a ﬁnding' that Eadon intended to insure anything other than
a corpcration. | . |

For the reasons dlscussed above the tnat court erred m usnng the reasonable
expectations doctnne as a basis to ignore the unambaguous potlcy Ianguage and find
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that Eadon is an insured because he “expected” to be covered. Such a ruling ignores
South Carolina’s long-standing fules of contract wnstmdion. The ftrial court’s ruling on
this issue should.be reversed. | | | |

. THE TRIAL COURT ERﬁED IN MAKING FINDINGS OF FACf INCONSISTENT
WITH THE RECORD IN THE RHODES CASE, THAT HAVE NO SUPPORT IN THE
RECORD AND.ARE SPECULATIVE”

The nal courts Order contams several statements of fact contrary to or
moonsustent wrth the evudence presented in the Rhodes action and the jurys
'determnnatlon in that action. As previously stated, the partles may not relmgate the
faetual findings essential to the judgment in the tort action. Sims, 247 S.C. at'86-87, 145

S.E.2d at 525. The parties and trial court are bound by the factual findings essentiat to

the judgment in the Rhodes actlon and they are not free to. pass thelr own judgment on

the facts One essential factual determlnanon in light of Judge Dennls instructions to
the jury, was that the jury had to find that Eadon was operatmg a sole propnetorshlp as
opposed to a corporatlon in order to ﬁnd him liable.’ The trial oourt is not permmed to
dusturb that factu_a! ﬁndtn_g. To reach the oonclusmn that Eadon was operatlng only one
sign business is cantrary to the factual determinatien rnade b; the juty.

In addition, whether Eadon gave Rhodes a personal goarantee as to the quality
of the signs was disputed at trial. (R. p. 14). The negligent'misre‘presentation cause of
action, based upon the alleged personal guarantee, was dismissed at tnal and was not
part of the jury’s deliberation. The trial court in this case vvtas not requesled or required
to make its own taetual determination regar'ding t)vhether Eadon gave Rhodes a personal
guarantee. It was nota basis of the underlying judgment. ‘

" The trial court also makes the factual statement that the SCDOT prevented

'Rhodes from re-erecting the signs because of safety conoerns (R p. 29). This ﬁndlng of

7 Agann Auto-Owners understands that the jury’s verdlct in the Rhodes case has been
vacated. However, if this Court allows the trial court’s order to stand in its current form
Auto—Owners does not wish ta waive this argument.
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fact is not supported by record in the Rhodes achon The only evidence is that Rhodes

. .was prevented from re-erecting the signs because he was operatlng a sham business

‘under SCDOT reguianons (Rhodes V. Eadon Op No .2006-UP-413, (Ct App., filed

December 15, 2006)

The Court’s 1mplrcatron that Eadon took some acnon or mact:on Jin relation to
Rhodes and Pledrnont on. beha!f of C&B Fabncators Inc. or LowCountry Signs & u
" Fabrication, Inc at-the time that the sign fell is contrary to the ev»dence submltted inthe -

Rhodes actlon (R p. 53) The only evrdence submrtted is that Eadon was completely

out of the sign business at the time the sign fell. (R_ .pp.'1210—;1211', 1250, 1095-1096).
. In addition, there is.no evidence that:Eadon undertook any_ action in regards to Rhodes

within his duties as an officer of LowCotintry'Signs & Fabrication, Inc. (R. pp. 1117- B

. 1118). .

. Furthermore the trial. court’'s sratement that"Eadon “conducted all business on
behalf of the corporahons named in the policy is contrary to the evidence and the Jurys
verdict. The “evidence ‘shows that Eadon's participation in the corporataons was
extremely limited. ,Eadon_supplied the money and the corporations were run by ather
people. C_hucxk Benenhaley ran and operated C&B Febncators, Inc., end Ead_on testified
in his deposition- that he never even went to the bus}ness location of LowCoUntw Signs
& Fehrication, Inc. (R pp. 1114-1115). . o L |

The Order also oonvtains statements of fact that are sneculatjve and which are not
supborted by‘ any evidence.  The specific findings of fact at issue are discussed |n
Section | of this.brief. ’Generally, the trial court speculated as to what the jdry‘s eyvard of
dameges represented, even though the record oonreins absolutely no evidence as to
what the jury's verdict represented, other than a finding that Eadon was not .acting on
.b‘ehalf of a corporation.  The DefendanlsAopposed‘,A,utdOwners’_ -requ'est to submit

" special interrogatories, which ‘would' have revealed what damages the jury was
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awarding. ) (R. pp. -1—6, 228-230, 1240-1242). The best possible method ol determining
this information having been thwarted by the Defendants, the trial court should not now
be oe_rmitled fo speculate 'wlrat the jury’'s damage award represents without any
evidentiary suppor!. Because the trial court based its decision regarding whether the
" damages presented to the j jury are covered by the pollcy on lhese unsupported findings
_ of fact, Auto-Owners requests that the trial court s findings be’ reversed

IV. ' THE TRIAL COURT ERRED IN FINDING AN OCCURRENCE OF PROPERTY
- DAMAGE TRIGGERING COVERAGE UNDER THE COMMERCIAL GENERAL
LIABILITY POLICY.

The trial court lerred in finding that the claim consmuted an “occurrence” of
"property damages’ under the terms of the Policy and South Carolina law. The Policy
states Auto-Owners. lnsurance "will pay those sums that the insured becomes legally
oblrgated to pay as damages because of... property damage to which thls insurance |
-- applies.” See 1(a) (R. p. 1307). The policy states. that “this insurance applies
to...'property damage’ only if: (1)...the‘ '‘property damage’ is caused by an ‘occurrence’

.;and (2).:.'property_damage' occurs during the policy period.” See 1(b) (R. p. 1307).
. The term "property damage” is defined by the Policy as "physical injury to
‘tangible property, including all resulting loss of use of that property.” See 12(a) (R. p.
1320).‘:The Policy defines the word "occurrence” as "an accident, intluding continuous or
repeated exposure to substantially lhe same general harmful condition.,""_Sgg 9 {R: p.-
1319). The word “accident” lS not defined in the Poli‘c;y-. In the absence of a definition,

the term “should be deﬁned'.écc_ording to the ordinary and usual understanding of the

term's significance to the ordinary person.” USAA Prap. and Cas. Ins. Co. v. Rowland,
312 S.C. 536, 539, 435 S.E.2d 879, 881-82 (Ct.App.1993)v (specifically discussing the
word “accident”). The South Carolina Supreme Court has defined lhe word “accident” to

be “an unexpected happening ar event, which occurs by chance and usually suddenly,
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with harmful result, not intended or designed by the one suffering the harm or hurt”

' Green v. United Ins. Co. of America, 254 5.C. 202, 174 S.E.2d 400 (1970).
. The trial copﬁ erred in ﬁbldihg the«demages are covered, because there was not
an »ac'cidem; An eccident S_rnust cause-fhe pfoperfy daﬁwage. See PCliéy 1 (a) (R p .1_30:7).
Ina de(:ision analyzing bééically the same CGIV_'F policy, the Supreme Court he'ld' in L-J,

Inc. v. Bituminous Fire and Marine Ins: Co., 366 S.C. 117, 621 S.E.2d 33 (2005), that

- damage caused by faulty workmanship and sustained only by.the insured’s own work v
praduct is not a covered loss. Id. al 123, n.4, 621 S.E.2d at 36, n: 4. .
The Suprerhe Court also made the following statement:

Although our courts have not addressed the specific issue of whether
: faulty'workmanship constitutes an occurrence, we have addressed the
issue of whether CGL policies are intended to cover faulty workmanship.
For example, thls Court has held that a .CGL policy is_not intended to
. cover economic ioss resultmg from faulty workmanship.  Moreover, our
- court of appeals has held that any liability that is incurred because of
faulty workmanship is part of the insured’s contractual liability, not an -
- insurable event under a CGL policy. c

id. at 121-22, 621 S.E2d at 35 ‘(ihternal citation).
“The Supreme Court in L-J, Inc. recognized, “this Court has held that a CGL

policy is not intended to caver economic loss tesulting from faulty workma'nship_"' 366

S.C. at 121, 621 S.E.2d at 35 (citing Century Indemnity Co. v. Golden Hills BL}ilders, Inc.,

348 S.C. 559, 563, 561 S.E.2d ‘355 357‘(2002)) The Coust also recognized that “our’
‘court of appeals has held that any habmty thatis |ncurred because of faulty workmanshlp ’
is part of the insured’s contractual I;ablllty not an msurable event under a CGL policy.”

id. at 122 621 S.EE2d at 35 (cmng Isle of Palms Pest Control Co. v. Monticello Ins. Co.,

- 319 S.C. 12, 16 459 8. E 2d 318 320 {Ct. App 1994)) The Supreme Court added “that'
the damage in ‘the present case did not consmule an occurrence f we were to hold

otherwise,_the CGL policy would t_)é more like a performani:e bond. which guarantees
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~ the work, rather than like an ‘insurance‘policy, which is intended fo insure against .

accidents.” Id. at 123, 621 S.E.2d at 36.

'lnb the field of c;onstruclion, a CGL iﬁsurance poiicy is plainly different from a
performance bond .which does “insure”. workmanshlp

[Tlhe insurance pohcy will not stand to cover llablmy for the Contractor’s

contract liability for a claim that was for money damages to compensate.
for the defective work. : . .

A performance bond guarantees that the work will be performed
according to the spedifications of the contract by providing a surety to
stand in the place of the contractor should the contractor be unable to
perform as required under the contract.

id. at 122, 621 S.E.2d at 36-37.
The 4Sup'reme Court stated, “[f]he CGL.p‘_o,Iiby may, however, provide coverage in

" cases where faulty.'WOrkrﬁanship causes a third pa_rty‘bodily injury or damage {o other

propérty, nat in cases where faulty workmanship damages the work product aione.” Id.

at123, n.4, 621 S.E.2d at 36, n. 4.

Thié majoﬁty analysis set forth in L-J has been ~consistently recognized for

several years and courts from many states have declined to find coverage for faulty work

under CGL policies. ‘See Essex Ins. Co. v. Holder, No. 07-803, 2008 WL 598160 (Ark.

Mar. 6, 2008) (ﬁnding that faulty work did not coristitute"an occurrence under the CGL

policy). ®

* See also Burington Ins. Co. v. Oceanic Design &.Constr. Inc., 383 F.3d 940, 948-49

{oth Cir. 2004) (predicting Hawaii courts would find no coverage), Travelers Indem. Co. v. Miller
Bldg. Corp., 97 Fed.Appx. 431, 434 (4th Cir. 2004) (predicting North Carolina courts would find
caverage only to extent defects damage carpet supplied by owner, not builder); Acuity v. Burd &

Smith, 2006 ND 187, 721 N.W.2d 33, 39 (N.D. 2006); Kvaerner Metals Div. of Kvaemer U.S ., Inc.’

¥. Commercial Union Ins. Co., 908 A.2d 888, 899-900 (Pa. 2006); Auto-Owners Ins. Co. v. Home
Pride Cos., 684 N.W.2d 571, 577 (Neb. 2004); Corder v. William W. Smith Excavating Co.. 556
S.E.2d 77, 82 (W. Va. 2001); Pursell Constr. Inc. v. Hawkeye-Security Ins. Co., 596 N.W.2d 67,
70 (lowa 1999), Commersce Ins. Co. v. Betty Caplette Builders, Inc.. 647 N.E.2d 1211, 1214
(Mass. 1995); Dodson v. St._Paul Ins. Co., 1991 OK 24, 812 P.2d 372, 378 (Okla. 1991);
Peerless Ins. Co. v. Brennon 564 A.2d 383, 386 (Me 1989). .
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For there to be ooverage faulty oonstructron must cause an accident. C.D.

-Walters Constr. Co Inc v Fireman's lns Co. of Newark 281 S.C: 593, 596 316 S.E.2d

709; 711 (Ct.App.1984); lsle of Palms Pest Control Co. 319 S.C. 12, 459 S.E.2d 318 -
- (Ct.App.1994). InC.D. Walters this Court held as follows

The- consequenoe of not performmg well is part of every busmess’
venture; the replacement or repair of faulty goods and works is a

business expense, to be bome by the .insured-contractor in order to

satisfy customers {. . .]J. [A] comprehensive general liability policy does not

cover - . . faulty workmanship, but rather faulty workmanship which

causes an accrdent

281 S.C. at 596-97 316 S E.2d at 711- 12 (emphasrs added)
As stated by the Supreme Court “[t]hls type of insurance ‘is not lntended to
_msure busnness risks, i.e., nsks that are the normal frequent, or predrctable

consequences of domg busmess and whtch business management can and should

control or manage Centurv indem. Co., 348 S.C. at 565, 561 S.E. 2d at 358 (2002).

The South Carollna Supreme Court has stated “[b]ased on the law of this State,
coverage for the repalr andlor replacement of the substrate and substructure of the
home is excluded by the-faulty_ workmanshlp provnsron. id. at 566, 561 S.E.2d at 359 4
(eitlng Enqineered Prod_‘,. lne.} v. Aetna Cas. & Snr. Co 295 S.C. 375, 368 S.E.2d 674

a.

(Ct.App.1988)).. Furthermore. this Court found in C.D. Walters that a comprehensive

general liability pohcy excluded property damage to work performed by the |nsured‘
arising out of the work and dld not mvolve accndental |n1ury to property other than that on
Wthh the insured performed its work 281 S C. at 598 316 S E. 2d at712.

| The substance of the matter is not changed because Rhodes can state a cause

of action in tort ThIS is the point effectrvely made in Engmeered Prod., Inc. v. Aetna

Cas. & Sur. Co.,_ 295 S.C. 375, 379, 368 S.E.2d 674, 676 (Ct. App. 1988)("Because the

replacement of the rack §ystem'lost in the storm ‘was made . . . necessary by reason of
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faulty workmahship thereon by or on behalf of [Engineered Products]’ ... . we therefore

hold that Aetna had no duty to defend Engineered Products in the action . . . irrespective

of whether the action alleged a claim for. a breach of contract or for tort.”). Even if one
interjects tort theories in_to construction law,.the matter between Rhodes and Eadon is
still a comﬁ\erciel, construction dispute. Mdreover. ecdnomic losses foreseeably flowing
fro'm a contractor's work are a part of the buéiness risk b’ome'by ab-vcontractor and not ah
insurable loss under‘a CGL pol-icy.

The faulty construction discussed herein did not cause an accident as to the

damages sought by Rhodes. First, the damages found to be covered were sustained to _

the pufporled insured’s work. The CGL‘policy does not cover wh>at is a commercial,
contractual matter between Eadon and Rﬁedee; or what are' the’ predicteble economic
losses suffered by Rhodes because of"faulty work. The damages awerded ere the
preeictable, foreseeable result of the faulty work — the cost to clean up and lost revenue
of the signs. »Th'e sign did not fall and foﬁuitbusly physically injure a b'thirdr, uﬁreleted
person or his/her property, e.g., a passing motorist. There was no claim for p.'hys'ical

injury to the ihlerstate highway.

-The tnal court has erred in ﬁnding that damagev to the “real estate” constitutes an )

occurrence under the policy. The trial court 'repeatedly held that the signs are_“realA
estate” because they are fixtures. From there, the trial ooud lept to the cenclusio;m that
because the signs are “real estate,” ’démage to them is ce;lered under the policy. There
is no basis e:ther in the law or the policy for such a holding. Whether real estate ar not,
the defendants must prove that there is damage to “other property to constltute an
occuirence. ' v '

“South Carolina courts have defined a fixture es ‘an article which was a chattel,

but by being physically’ ahnexed to the realiy by one having an interest in the soil

becomes a part and ’pércel of it.” Carjow, LLC v. Simmons, 349 S.C. 514, 563 S.E.2d
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359 (Ct App. 2002) If, as the trial court held, the srgns are ﬁxtures the srgns and the

“real estate by law, are one and the same. See Hyman V. Wellman Enterpnses Inc.,

337 S.C. 80, 82, 522 S.E.2d 150, 151-152 (Ct.App.1999) (By being phys:cally annexed V'
16 the,realty chattel t)ecomes a part and paroel ol it) As Rhodes has repeatedly
argued the signs are the real estate That berng the case, any damage to the “real,
: estate” is not damage to other property and can not constrtute an occurrence under "

South Carolma law. The Supreme Court inL-J Inc does not dlstrngursh the land from

the road; nor does the Court of Appeals in C.D. Walters dlstrngursh land from the trees.
'Thls matter does not conCem a fortuitous acciden_t harming a third, unrelated parties’
person or property. ’ R | |

“The trial court also held that the “real estate suffered physrcal injury and -

“property damage because it has mcurred dlmrnutron in value. It lost its value because

itis no longer tncome producrng First, Rhodes’ land is not physrcally m)ured wrthm the -

m..

o ,meanmg of the term property damage” in a CGL insurance pohcy See Auto—Owners

Ins. Co. v. Carl Brazell Burlders Inc., 356 S.C. 156 163 588'S.E.2d 112, 115 (2003);

see also Braswell V. Farrcloth 300 S.C. 338, 344, 387 S E.2d 707, 710 (Ct App 1989)

(holdrng chemrcal contamrnatron is physrcal rnjury) In Brazell Burlders the South
: Carolrna Supreme Court held that drmlnutron in value of real estate is not a physrcal
mjury that constitutes “property damage therefore drmrnutron in value is not an msured
loss under a CGL policy. }d. Rhodes submitted damages for drmlnutron in value of the
real estate in the amount of $1.8 million (R. p. 1192) This diminution of value of the
real estate rs not property damage as defined by the polrcy because it is not physrcal
Jdamage to the property. . ' | '

Seoond the trial court’s holdrng rgnores that the “real estatel.rs not “other
'property separate from the signs themselves (as drscussed above) and that all of the

claimed damages are a ,result of the loss of use (lo'ssof rental incorne) of the signs

4
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themsetves ‘The loss of income was due to the fallmg of the ane srgn and the

' subsequent remova! of the others The only reason the propeny was generatlng income

was because of the signs, whrch are the .real eslate and whrch constitute “your work”,
which |s disr:ussed further below. | |

, Funher', the trial _.cou'rterred‘ in stating that 'Abt’oorvners admittédj‘ that the falling
sign was .anroqcurrence. (R.'_p. 31). The.s.tate_ments of eounsel made during a summary
judgment _mo_tion in January 2004 Were prior to the Supreme Court's L-J. Inc. decision.
In addition, as discussed above, rhere was‘n'o physical damage to property of a third
person due to the falling sign. | |

Because the triat court erred in finding that the claimed damages for diminution in

value of the real estate constltutes “property damage that holdmg should be reversed,

-and thrs Court should declare that such damages are not covered under the pollcy

V.  THE COURT ERRED IN FINDING THAT ‘REMOVAL OF - THE TWO SIGNS

 ORDERED BY THE SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION

CONSTITUTES DAMAGES ARISING OUT OF AN OCCURRENCE OF PROPERTY
DAMAGE UNDER THE TERMS OF THE POLICY AND THE APPLICABLE COMMON
LAW.

The trial court erred in finding that the ordered removal of the signs constitutes

property damage or an occurrence under South Carolina law. lThe South Carolina

' Department of Transportation (“SCDOT") ardered Rhodes to take the signs down due to

the. “unsafe conditions of the signs.” Rhodes v. Eadon, Op. No. 2006-UP-413,
(S.C.Ct.App. filed December 15, 2006). Contrary to the trial court's finding that the signs
could not be replaced'bec'au'se the SCDOT deemed them unsafe, the only evidence in .

the record is that SCDOT would not allow him to reinstall signs’ because Rhodes was -

V conducting a sham business. Rhodes v. Eadon, Op. No. 2006—UP-413, (S.C.CL.App.

filed December 15, 20086).
Importantly, the order to remove the srgns does not constitute “physical injury to

tangible property.” See Braswell, 300 S C at 344 387 S. E 2d at 710. In Braswell, the
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Court of 'Appeals_found ﬁai-a.chemioal epill that corrtaminated some land constituted an
ocourreru';e of property damage pecapse the, r:ori‘.ta‘mir'ration' phy.sioally injored the fand.
Id. The Plaintiff also soug'h?t damages for the costs o remove containers of stored waste
{that had not spilled);' whioh_ Plaintiff vras required to remove 'pursuant'to_an order of the
South Carolina Departmem of Health and.Epvirohmenial Control. | Id. .at 341, 387 S.E.2d
at 708. The Court of Appeals found that the clarm for damages to remove the. unspilt
waste was preventative in nature and had not yet caused contamination or physical
injury. Therefore, the Court of Appeals held the cost of compliance with the govermment
mandate to rémove the stored’waste and cohtarners was not a oovered claim because 'it
did not arise out of * property damage " Id. at 345, 387 SE. 2d at 711,

‘Braswell applies to the situation here. In Braswell the Court determmed that the
cost of compliance with rhe govemnment order to remove the large chemical containers
- did not arise out of “property damage." Lc_l In this; case, the coslts lo rernove the
" additional srgns that had not fallen were preventatlve in nature, ;ust as the costs to test,
] clean, and remove the drum(s) holdmg chemicals that had not leaked were preventatrve
in nature. The still-standing srgns had not caused‘anyv property damage at the time of

the government mandate. In contrast, the trial court erred in its application Helena

Chemical Co. v. Allianz Underwriters Ins. Co 357 S.C. 631,594 S.E.2d 455 (2004) to this

analyéis., (R. pp. 34-35). Whether the cost of compliance with the clean-up mandate,

referred to by the Court in Helena as “damages,” arose 'out of “property damage” was not at

issue in Helena, as it was in Braswell and is in this case. The issue in Helena was whether

environmental clean up costs Were_ “damages” despite the' fact that the claims were
restituﬁohary to the insured,'r,ather than payable to a third party ae the result of lawsuit. id.
-at 636, 534 S.E.2d at 457.. The prerequisite coverage issue '_under the policy. namely,
whether those “damages'_’ arose out of “property damage,” was not contested by the

insurer, since the land was clearly spoiled by the chemical spill, which was “property
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damage® pursuent o prior case law. Id. at 636, 594 S.E.2d at 457 (distinguishing the
Helena issue from the issue in Braswe!l)

Notably, the Helena Courl only modified the holdlng in Braswell to the extent that
Bréswell can be read to suggest that the |mproper holding in two federal authorities cited
therein is the law in South Carolina, namely, that the term damages should be narrowly
construed to exclude restmmonary damages Id. at 640 594 SE. 2d at 459, n.3. However,
the Court otherwise reviewed Braswell and concurred with the result in Braswell which held
that the removal of the non-leaking emms.did not constitute “property damage,” and
.therefore the “damages” associated with testing, cleaning,- and removal of these drums
were net covered under the policy. Id. at 640, 594 S.E.2d at 459. Accordingly, to this
extent, Helena constitutes further abthority in favor of reversing the trial court’s orcjer. id.

In its analysis, the &ial cpﬁrt conﬂat_es_ the concepts of “properly damage” and
"damages” that might subsequently flow from “property damage.” '(R. p. 34). This is
evidenced by the court’s.error in referring to the cost of removal of the still-standing signs,
_ and the ‘loss_ of revenue 4f_rom the sign’s use, as “property damagé" in its decision. (R. pp.

>35’—36). Rather than. properly applying the definition of “property damage” found in the

policy, ar the relevant principles found in Braswell and Helena, the trial court instead only

cites to an unrelated uniform commercial code case and a noh-analogous asbestes testing
case as authérity_ fof its finding of “property damage” in this matter. (R. pp. 35-36).
- However, since the cosis associvatedv with removal of the two signs did not arise out of
“property damage” under the CGL policy or the applicable common law, the‘ trial court erved
in finding t-hat the claimed eoonomic damages (cost to remove the signs, loss of use and
diminution in value of property) related to the removal of the svgns are oovered damages.

" This ruling by the trial court should be reversed '
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vi. THE TRIAL COURT ERRED IN FTNDING THAT THE. EXCLUSIONS_FOUND IN A
.THE COMMERCIAL 'GENERAL LIABILITY POLICY ISSUED ' TO C&B
FABRICATIONS, INC. AND LOW COUNTRY SIGNS, INC. DID NOT EXCLUDE THE
DAMAGES CLAIMED AGAINST MARION L. EADON IN THE RHODES CASE.
Even if one concludes that there was an “occurrence” of property damage the
“property damage claimed by Rhodes and Pledmont is exduded as an rnsurable loss.
The trial court erred in not applying the exclusrons.found in the policy to the damages._

“Exclusions in an insurance policy are to be read independently of each other; they are

not to be read cumulatively.” Engineered Products, Inc., 295 S.C. at 378, 368 S.E.2d at

675. “If any one exclusion applies there ’should be no coverage, regard!ess of
inferences that might be argued on the basrs of exoeptlons or qualifications contamed in
other exclusions. There is no instance in which an exclusion can properly be regarded

" as inconsistent with another exclusron since they bear no relatronshrp wrth one another

1d. (citing Weedo v. Stone-E Brick, Inc., 405 A 2d 788 (N.J. 1979)}

(a) THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION K DOES

" NOT EXCLUDE THE DAMAGES FOR BOTH THE CONTRACT PRICE OF THE SIGNS

AS WELL AS THE LOSS OF INCOME FROM THE SIGNS, EVEN. THOUGH THE

SIGNS MEET THE DEFINITION OF “YOUR PRODUCT’ AND THE TERM
“PROPERTY DAMAGE” INCLUDES LOSS OF USE. - '

Whrle the tnal court acknowledged that Exc!usron K apphes to exclude the_

contract price of the sTgns {Eadon’s product), it erred in farhng to ﬂnd that Exclusion K
alsa excludes any damagesresulting from the loss oflui;e of the Signs L |
Exclusron K states the rnsurance does not apply to * property damage to ‘your .
_product ansmg out of lt (R. p. 131 0) ° The term propeny damage rs defined by the.u
'Po,llcy as:
a) Physical injury to tangible property including alf resultmg loss of use of

that property. All such loss of use shall be deemed to occur at the time of
the physical i rnJury that caused it; or

® The definition of “ your product” mcludes “any goods or products, other than real propeny
manufactured, sold, handled, distributed or disposed of by: you...” In addition, “your product”
includes “warranties or representations made at any time with respect to the fithess, qualrty .
durability, performance or use of * your product.™
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b) Loss of use of tangible properfy that is not physically injured. All such

loss of use shall be deemed to occur at the time of the ‘occumrence’ that

caused it. .
(R. pp. 1319-1320).

Therefore Exclusion K excludes physucal injury to “your product including all

~resulhng loss of use of “your product" In its initial analy5|s of whether “property -

damage” has occurred, the ftrial court recognized that the term “property damage”

includes loss of use, stating, “loss of use of the signs was ‘property damage’ also.” (R.p.

36). It also noted that “Rhodes presented evidence of dameges for the loss of use of the
billboards that amounted toa present day value of $4,212,386." (R. p. 37).

Despite acknowledéing that “property damage” includes loss of use of the sigris

and that Rhodes and Piedmont squitted damages for ;uch loss of use, the trial court '

failed to apply Exclusion K 1o those damages.- Therefore, 'Auto-Owners requests that the
trial court's order be reversed and this Court declare that all damages for loss of use are
excluded.

- (b) THE TRIAL COURT ERRED IN FAILING TO FIND THAT EXCLUSION L
PRECLUDES COVERAGE FOR DAMAGE TO THE SIGNS, INCLUDING THE LOSS
OF USE OF THE SIGNS, AND IN FINDING THAT EXCLUSION L IS AMBIGUOUS.

Even if Exclusion K does not apply, Exclusion L is apphcable to ali the damages.

Exclusion L states the insurance does not apply to the foilowmg

L. Property damage’ to 'your work’ arisin'g out of it or any part of it and
including in the 'products-completed operations hazard'.

This exclusion does not apply if the damaged work”or 'th.e. work out of
which the damage anses was performed on your behalf by a
subcontractor. -

The Policy deﬁnes “your work” as:

a. Work or operations performed by you or on your behalf; and

b. Materials, parts or equipment furnished in connection with such
work or operations;
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‘Your work' includes:

a . - Warranties or representanons made at any ‘time with respect to

- the fitness, qualrty durabllrty performance or use of ‘yaur work' and
b. The providing of or failure to provide wamings or instructions.
(R. p. 1320).

Exclusion L-sholild be read to‘exclude physical injury to “your \Arork," ineluding all
resultlng loss of use of “your work.” The definition of * your work” mcludes both the labor
and materials. Therefore lhe definition encompasses the negllgent labor in
manufacturing, designing, installlng, inspecting and repairing the signs. lvn addition,_the

definition includes “any part of it" which then includes the larid. Further, uniike Exclusion

K, Exclusion L does not exclude “real property” from the definition of “your work”. " Even if -

the signs are considered real praperty, the “your work” exclusion Slill ap‘plies'. '

Again, the trial court acknowledged that Exclusion L excludes the da'mage't'o-the
signs themselves. (R. p. 37). In so doing, the trial courl ael;noyvledged that the elgns
are, in 'fact, “your work.” __Howeyll‘er,;’ the trial court wrongly l.i'mit_ed the exclusion to the
contract price of the signs. It should still be remembered that the def nitlon of “property
damage includes “all resultmg loss of use”; therefore “loss of use” related to* your work”
rs excluded by Exclusron L. As such any damages for property damage to, or loss of
use of, the srgns/real estate: if any are excluded by Exclusron L .

Furlhermore the trial court erred in holdlng that Exclusnon Llls ambrguous' First,

Aut&Owners is not aware of a South Carollna appellate court decrsron f ndrng that

e

Exclusnon Lis amblguous Second, Exclusion L is not amblguous There is only one -

reasonable interpretation of- Exclusion L, the interpretation  discussed. above.

Furthermare, a finding that a policy provision is ambiguous does not automatically mean

' It should be noted that the Court declared in its analysis of exclusnon L that “The claim is not for

damage to “your work” [the signs}. - The claim is for damage 1o real estate.” This statement can
not be reconciled with the trial court's acknowledgement on eleven different occasions in the
Order that Rhodes and Piedmont presented evidence of damages due to loss of use of the signs.
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there is coverage as a matter of law, as stated by the trial court. If a court determines

that an ambiguity exists, it must identify a reasonable interpretation of the provision that

would result in coverage. Fowler v. Canal Ins. Co., 300 S.C. 420, 422, 389 S.E.2d 301,
303 (Ct.App.tQQO) (“where language used in an insurance contract is capable of two
reasonable mterpretatrons the constructron whrch is most favorable to. the insured
. should be adopted.”). ltis not enough to stale “there is an ambrgunty therefore there is
coverage." There has to be an altemative reasonable lrnterpretatron of the policy
' provision' ld. The trial court did not anct cannot, identify a reasonable interpretation of
the polrcy language that would result in a finding of coverage under the exclusron
Because all resultrng loss of use of the srgns/real estate is unambrguously
excluded under Exclusion L the trial court’s order ﬁndmg coverage for the damages for
euch loss: of use should be reversed, Auto-Owners requests that this Court declare that
all'resulting loss of use of the signs/real eslate is excluded-under exclusion L.

(c) = THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION M DOES
NOT APPLY TO EXCLUDE DAMAGES -AWARDED AGAINST _EADON. .

Exc!usron M apply to Rhodes’ and Piedmont’s claims for loss of use of the signs
and the property upon whnch the ‘two srgns that did not fall were erected. Exclusron M
states v
- * this insurance does not apply to property damage’ to rmparred property
. or property that has not been physically injured, ansrng out of (1) a defect,
- deficiency, inadequacy or dangerous condition.in 'your product’ or ‘your
work’; .. . This exclusion does. not apply to the loss of use of other -
property arising out of sudden and accidental physical injury to ‘your.
product’ or ‘your work’ after it has been put to its intended use.
(R. p. 1310).

it has been held that Exclusion M:

. narrows coverage for claims involving the reduced usefulness or
"~ impairment of properly other than the insured’s.: The exclusion targets
situations where a defective product, after being mcorporated into the
properly of another, must be replaced or removed at great expense
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thereby causing loss of use of the:property. The effect of the ‘impaired
property’ exclusion is to bar coverage for loss of use claims (1) when the
loss was caused sclely by. the insured’s failure to provide work of the
quality or performance capabilities called for by the contract and (2) when
there has been no physical injury to property other than the msureds,
‘work itself. ,

Standard Fire Ins. Co. v. éhester O'Donley, 972 S.W;Zd 1,10 (T enn. Ct. App: 1 998).

Exclusion M applues to the loss of use/loss of value clalms ansmg from the
removal of the two sugns that did not fall “There is no allegation of physncal tnjury to the
real property due-to the removal of the two signs, only economic _mjury (diminution of
valué). Therefore, the ecqnoﬁic damages claimed fp'}' the diminution of val(rjev_(’).f the real

_>'estate'due to the removal of the s'igns is not covered under the policy. Isle of Palms

F’est Control Co., 319 S.C. at 20, 459 S.E.2d at 322 (Exclusion M applies to claims for

loss of use of property Which has nat been physi;:ally injured); see also, Aetna Cas. &

Sur. Co. v. Deluxe Systems, 711 So.2d 1293, 1297 (Fia. Ct. App. 1998)

S (d) - THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION N DOES
NOT APPLY TO EXCLUDE DAMAGES AWARDED AGAINST EADON.

Exclusion N reads as follows:
Damages claimed for any loss, cost or expense incurred by you or
other for the loss of use, withdrawal, recall, inspection, repair,
replacement, adjustment, remaval or disposal of: (1) your product; (2)
your work; or (3) impaired property; if such product work or property is
. withdrawn from the market or from use by any person or organization
" . because of a known or suspected defect, deﬁclency, madequacy or .
dangerous condition i init. :

(R. p. 1310) (emphasis added).

The operative.wordé are in bold prfnt and together read as follows: the Policy
excludes damages claimed for any loss incurred by other for the loss of use, removal or
disposal of your work if sth work is withdrawn from use by any organization - because of

a known or suspected defect, deﬁcienq,’.inadequacy‘_ or dangerous condition in it.- i has

been held that Exclusion N is designed “to limit the insurer’s ekposure in cases where,
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because of the actual fallure of the msured s product, snm1ar products are withdrawn

from use to prevent the fallure of those other products which have not yet falled Action

Auto Stores, Inc. v. United Capitol Ins. Co., 845 F.Supp. 417 (W.D. Mich. 1993) {quoting

- Honeycomb Systems, Inc. v. Admiral Ins. Ca., 567 F.Supp. 1400 (D.Me. 1983)).”

Applyjng the exclusion to the facts, it excludes damages for any loss incurred by
Rhodes for the loss of use, fremoval or disposal of the signs if such signs are withdrawn

from use by the SCDOT because of a known or suspected unsafe condition in the signs.

As previously discussed, lﬁe_ SCDOT required Rhodes to remove the two sigﬁs that did

. not fall becéus_e they were unsafe. Rhodes v. Eadon, Op. No. 2006-UP-413,

(S.C.Ct.App. filed December 15..2006). The DOT required that the signs be removed

from the marketplace before ‘they failed. Based on Exclusion N, the removal and

disposal costs and “loss of use” of the signs withdrawn from use by the SCDOT are not .

- insured. damages. The trial court erred in failing to exclude. these damages under
Exclusion N. Th_érefore, fhe ,tﬁal court’s order ﬁndihg coverage for the damages
submitted to the jury for such damages should be reversed.

VIl.  THE TRIAL COURT ERRED iN STATING THAT “C&B FABRICATION IS
ENTITLED TO PAYMENT FROM AUTO-OWNERS” FOR THE COST OF REMOVAL
OF ONE OF THE SIGNS THAT DID NOT FALL, WHEN THAT ISSUE WAS NOT
RAISED IN THE PLEADINGS OR ARGUED BY THE PARTIES AND THEREFORE
WAS NOT PROPERLY BEFORE THE COURT.

This action was instituted by Auto-Owners to determine if the damages awarded
against Marion L. Eadon ‘in the Rhodes action are covered by the insurance policy
issued to the nemed insureds. The money that Eadon expended in removing a sign that
did not fall was not an element of damages presented in the Rhades action. This issue
was not raised by any party to thls lmganon and is not framed by the pleadings in this

case. Eadon has not pursued any clalm in this case."" (R. pp. 716 -722). There is no

evidence in this case that Eadon expended any money or how much he expended.'

" In fact, the statute of imitations has long since run on any such claim.
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Therefore, the trial oourte'rr’ed in irlx.ol'uding this finding in its Order. (R. p. 35). In addition,
Eadon s cost to remove his own defectlve workmanshrp does not constitute an
occurrence or property damage under the pohcy ln addition, the cost of removal is
_'excluded under the term_s of the policy discussed abo've. |
| " CONCLUSION .
Based upon the foregomg dlscuss:on Auto- Owners requests that it be granied
relief from the trial courts Order and the case be remanded to the trial court with the
4|nstructlonrthat it be stayed until lhe Ms case ',5 ‘ooncluded; or that the Court issue

-avn Order finding that Marion L. Eadon does not oue]ify as an insured under the policy '

and that the policy provjdes no coverage for the damages spught. by Rhodes and

Piedmont.
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-STATEMENT OF ISSUES ON APPEAL -

. 1S MARION L. EADON D/B/A C&B FABRICATION INSURED UNDER

AUTO-OWNERS’ POLICY FOR THE EVENTS ALLEGED IN THE

RHODES AND PIEDNONT AMENDED COMPLA]NT ?

' DO THE EVENTS ALLEGED IN THE RHODES AND P[EDMONT

AMENDED COMPLAINT, IF PROVED, CONSTITUTE AN
“OCCURRENCE” WITHIN THE MEANING OF 'I'HE AUTO—OWNERS

- POLICY?

. DO ’I'HE FACTUAL ALLEGATIONS ASTODAMAGES IN THE RHODES

AND PIEDMONT AMENDED COMPLAINT, IF PROVED, CONSTITUTE
“PROPERTY DAMAGE” UNDER THE AUTO-OWNERS POLICY? ‘

. DO THE FOUR EXCLUSIONS (k, L m, and n) AVO]D COVERAGE UNDER

AUTO-OWNERS’ POLICY?
STATEMENT OF THE CASE ‘

OnDecember 12,2001, SamuelW Rhodes, Jr. (Rhodes) andPledmontPromotlons

Inc. (Piedmont) filedacivil action in the Court of Common Plgas for Fatrﬁeld Coun_ty, South
Carolina against “Marion L. Eadon, dbla C & B Fabrication » (C&B), (Rh_ action). .
Auto-Owners Insurance Company (Auto-Owners) employed counse] to defend the action
pursuant to a pohcy of Commcrclal General Llalnhty Insmance It had issued. . The
Complaint allegw several causes of gcuon ansmg out of the event of an outdoor advcmsmg
sign having fallen onto both Southbound lanes of Interstate 1;77. The sign was'.a fixture on
real &state in Fairfield County owned by Rhodes and leased to P1edmont The sign, and two
1dent1ca1 sxgns on the same property had been designed, fabncated and installed by C&B

. Fabncanon.

On October 14, 2002 Auto—Ownas filed a Declaratory Judgment ('DI ) actlon in the
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Court of Common Pleas for York Ccunty, South Carolina nammg as Defendants “Samuel

W. Rhodes Pledmont Promohons Inc., and Marion L. Eadon, C&B Fabncatxons, Inc. and

Low Country ngns, Inc” The Auto-Owners Complamt sought (1 a declaration of no -

coverage for the events descrﬁ:éd in the Complainf of the Rhodes aéﬁdn; ,(2) that it had no
obhgatxon to defend “Manon L. Eadon d/b/ a C&B Fabncanons Inc.” in the Rhodes action;
and (3) that the proceedmgs in the Rhodm action “be stayed, pendmg resolution of the issues
in tlns lawsmt [R. PP 66-72}

Auto—Owncr.s Complamt allcged that thcre was no “occmren > as deﬁncd in its
policy and that policyvexc}us’ion_s k1, m,'and n avoided coverage under its pdlicy for the
Rhodes action. Rixod& and Piedmont answered the Anté—Owﬁers Complamt denying the
male.rial‘. allegations of the Cémplaint and m& for a declaration that there is insurance
covera.ge.fot the events alleged in the Rhodes action. [R_pp. 112-1 .17]

~ OnMarch 14,2003, Auto-Owners filed an Amended Complaint which reflected (1)
abandonment of its claim of no _dbligmion to defend “Marion L. Eadon, db/a C & B
Fabrications, Inc.” in the Rhodes action and (2) sbandonment of its prayer that the Rhodes

action be stayed pending resolution of its DJ action. [R. pp- 147-152].  Rhodes and

. Piedmont answered the Auto-Owners Amended Complaint denying the material allegations

of the Amended Complaint and prayed for a declaration that there is insurance coverage for

the events alleged in the Rhodes action. On June 20,2003 an Amended Complaint was filed

" in the Rhodes action. [R. pp. 119-134]

On December 18, 2003, Auto-Ovners filed 2 Motion for Summary Judgment. That

motion was briefed extensivély and argued and denied. The Rhodes case was tried and a
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B verdict rendered and judgment entered o'n the negligen’ce cause of action'onl.y in favor of the
Plaintiffs on September 2, 2004

On September 3, 2004 Auto Owners agam ﬁled a Motlon to Amend its Complamt
and also filed a l\'IOtIOIl to Contrnue the case beyond its scheduled trial at the September 13,
2004 term of Court. At the opening of Ciour't on Monday, Stepternber 13,2004 the Motionsb
were heard. Both Motions :were opposed by all Defendants. The Court granted Athe Motion'
to Continue. The parties condueted more discovery.

Cross Motions for Summary Judgment were made By the parties and vuere extensively
briefed by the parties. On Iune 5, 'ZdQS tt‘le"Cou.rt granted the Auto;OWn‘ere Motion to
' Amend its Complaint and Auto‘QOwners’ Second Amended Complaint was ﬁled on July '1'8,'
2005. [R. pp..635-641]. Answers by the Defendante (and Counterclaim' by Rhodes and
Piedmont) were made to Auto-Owners’ Second Amended Compla.tnt

Auto-Owners’ Second A‘mended Cornriiaint alleged non-coverage under its policy
imrsuant to the sarne exclusions feferenced in the Complaint and First Amended Complajnt |
(k,1, m, and n). The prayer of the 'Second Amended Complaint sought a declaration whether
V“Auto-Owners has a duty to mdemmfy Marion L. Eadon d/b/a C&B Fabrication for the
-damages awarded agamst Manon L. Eadon d/b/a C&B Fabncaﬁon in the Rhodes action.
[R. p.641]. On August 3, 2005 the Court entered Orders denymg the Motions for Summary
Judgment. [R. pp. 10-12] |

The case came for trial on June 26, 2006 and a Jury was euipaneled. The parties
entered into a factual stlpulatlon The Court decided the remalmng issues non-jury which

included con31derat10n of depositions, drscovery material, a transcnpt of the Rhodes trial,

ROA-Page 1424



and briefs subrbitbed by the parties. Tnan Order filed November 7, 2006 the Court ruled that |
Marion L. Eadon, d/b/a C&B'Fabrication is insured under the Auto-Owners policy for the
events allcged and for the Judgment entered in the Rhodes actlon [R. pp. 13-60]. Auto-
Owners ﬁled post-tnal motions on November 22,2006. On December 15, 2006 the Court |
of Appeals reversed the J udgnﬂqnt in the Rhodes case on the venue issue and ordered that it
be transferred tov Clarendon County fobt;’ial (Court of Appeals Unpubli shed Opinion Number
2006-UP-413, filed December 15, 2006). Auto-Owners ﬁleq aMotionto Vacate the Court’é
Order of Novomber 7, 2006 or to Stay the case. ihe Trial Court isspod a Supplemental
“Order dated March 23, | 2007 [R. pp. 61 ;62] and a revised Supplemeﬁtai Ordér‘ on March 30,
2007. [R. pp. 63- -64]. Auto-Owners ﬁled its Notice of Appeal on Apnl 10,2007. The South
Carohna Supreme Comt demed the Petmon for Certiorari i in the Rhodes actlon on February
21, 2008.
STATEME]"I&‘ OF FACTS |
Marion L. Eadon has established and operated several diversé business interests and'A
activities in Clarendon County over the years in_clbding the chartering of several corporate
entities and partnerships [They included: K1t & Kel; H&EACIarendo.n, Inc.; Employment
Solutions, Inc.(name cbaﬁgéd to Eadon Solutions, Inc.); K&S Prefab, Ino.; Lowcounffy Signs
~ & Fabrication, Inc, Soyder ;I’ire Company; Black River Construction, LLC; East Coast

Equipment Rentals, LLC; C&B Fabricators, Inc: [R. pp. 1232-1234; Rhodes trial Tr. (Vol.

1) pp. 178-1 8‘0; 9-1-04]. In the latter part of 1998 he started a sign manufacturing business
in Manning, South Carolina. The sign manufacturing business was conducted in the name

of “C&B Fabrication”. [R. p..106]. He obtained a policy of Commercial General Liability
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- Insurance from Auto-Owners W1th .éfféc;ive date of Septétjib@r 17, 1998. The policy was
* issued in the name of “C&B Fabrications, Inc.” . On September 23, 1998, Eadon chartered
a South Carolipa S-Corporation “C&BF abricators, Inc.”.” Eadon i$ the >sole>s-tockh;>l.der. of
that entity. [Rp 1212]. Eador;’had only one s1g,n manufacﬁiring business.

” "Rhod‘es is the sole owner of Piedmont, a South Carolina IS-Corporatifm. Asa r'esul.t'
of discussions b'etwéen‘Rhodes and Eadon, C&B Fabﬁcaﬁén submitted a written proposal,
dated July 9, 1999, to Rhodés toldesign; fabricate and erecift’ three Qutdooﬁ advertising signs |
on Rhodes" Fairfield County ‘real. estate ile' héd ‘lcased_ to Piedmont. After further
negqtiaﬁoné, with a ‘.rédu‘ced agx'eed price of il 53,960.00 from the submittéd i)rice of
$155,460.00, the written propo‘ézjé;l suiam_ittéd by C&B ‘Fal-ari‘v'cation to Rhodes waé' accepted
by Rhodes on August 4, 1999. [R. p.1245]. At that time thgagreed one—half payment of the
- cost ($76,880.00) ‘was madq .by Rhodes payable Wlth acheck qf Piedn.xo.nt to “C&B

Fabrication™. [R. pl 246]. Nothﬁng in the discussions or m the wntten propos.al‘ from:C&B
Fabrication to Rhodes indicated ':ihat‘C-&B- Fébn'cation waé a corporate entity. [R. p. 1245;
Rhodes trial, PI’s. Exhibit #4] The three si gns were designed, fabricated and installed. The
work was comj_ileted ahd final péyment made on Febﬁaw 22, 2000. At tbat ﬁme a set of
engineering drawings 'purpbrté_d]y for tixe three signs weré delivered to Rhodes. TIl‘he
| drawings were prepared for “C&LB Fabrication” by ’fhompson Ehgin-eeﬁngGroup, Atheris, '
‘ Tennesse;e, and were dated July 13, '1999. Nothing on 'the drawings indi;:ate C&B 1
Fabrication is a corporate entity. [R.pp. 1215-1216; B_h_o_dgé trial, PI’s Exhibit '#6]; :
On September i7, 1'9,“99,‘Auto-0wné'rs feriewed 1ts Com&ciﬂ General Liability

Policy naming “C&B Fabrications, Inc.” as insured.

.t

5
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On April 3, 2000, just ls,ix weéks after the three signs were erected, “C&B '

Fabricators” went out of business “ and does not have any asse ”. [R. p. 1250; Eadon’s

letter to Rhodes of Deoember_ 29, 2000; Rhodes trial, PI’s ‘Exhibit #8-B; Exhjbit 10 to
Rhodes SJ Brief]. .Ho‘wever, Eadon’s .sig‘n business as C&B Fabrication continued. The
same month; April . 2060;' a bank a&coun’t was established, checks printed and business
' gquuctgd in the name of “C&B Fabrication D/B/A Low Country Sign Fabrication Inc”. [R.
pp- 35’6-407]. When Eadon “went Oﬁt of business” as C&B Fabricators, Inc. on April 3,. '
2000, Eadon chartered another corporation on May 1, 2000 Low Country Signs &
Fabrication, Inc.”. [R. p.362; R. pp. 1210-1211; Rhodes trial Tr. (Vol. IH)., pp 134-135]
Tﬁis sign business continued at least through November 2000 as demonstrated by cancelled .
checks and bank statements. [R. pp. 376-407; .Rhodes trial Piaintiffs’ Exhibits #47, #48;
Exhibits 14, 15 and 16 to Rhodes SJ Brief]. | . |
On September 17, 2000, Auto-Owners renewed its Commercial General Liability
: Policy with the name of the insured bei;wg “C&B Fabricatioﬁs Inc & Low Country Signs Inc”.
[R. p. 436). This second renewal of the policy, as had the :two prior policies, included
“products-completed operations™ and described the activity of the insured as “sign mfg.”,
“si gn erection, inétal_lation or repai”. [R p. 436; '(A-uto Owners Policy Déclara'tion.s Page].
Eadoﬁ. also had at leaét one other bank account in ﬁle name of V“Man'pn L. Eadon, Jr.
D/B/A C&B Fabrications” [R.p. 375; _Rhodes trial Plaintiffs’ Exhibit #49; Exhibit 13 to
Rhodés SJ Brief]. |
In December 2000, thé midd1¢ 51gn was Qiscemed tobe leaning toward the interstate.

Rhodes contacted Eadon about this, requesting that he repair the sign and inspect the other |

6

ROA-Page 1427



#16].

. two signs. Excha'n'g:% were opgoing for some weeks, inclu_ding facsimile letter exchaoges

between Eadon and Rhodes. [R. pp. 1249-1250; Rhodes trial Plaintiffy’ Exhibits HRA, #BB;
Exhlbrt 10 to Rhodes SJ- Bnef] On or about January 17, 2001 Eadon had a crew make
adjustments to the leaning sign. Rhodes was on the prermses at the time and he requested -

ﬂlecrewtomspecttheothertwosxgns a.ndwas assmedbythemthatthcywoﬂd do so. [R '

pp. 334-337; Rhodes deposmon, pp. 37-45]."On Saturday afternoon, January 20,2001, the '

Southernmost s1gn fell across both Southbound traﬁic lanes of I 77 The South Carolina
Deparkment of Transportanon (SCDOT) reqmred Rhodes to mmedlately take down. the
remaining two signs and cancelled all three sign permltsbecausethey areunsafe and present
a hazard to the motoring public.” [R. pp. 1251—1252; _Rhodes trial, PL Exhlbxts #14 and

s

There was no oorporaife’ entity “C&B Fabrications, Inc.”, which is the name of the

* insured in the Auto-Owners policy issued September 17, 1998, the first renewal policy.issued

in September, 1999 and in the second renewal issucd September 17, 2000. The additional

" name for the named insured io'ﬁxé second renewal of September 17, 2000 was “Low Country

Signs Inc”. [R. p. 1296]. At the time the second renewal Auto—Ownors policy was issued

" on' September 17, 2000, Eadon was doing business as C&B Fabrication. [R: p. 375]. C&B -

Fabrication was doing business as “Low Country Sign Fabrication Inc.” [R. pp. 376-407;

R.p. 1258]. The bank statemems; ofC&B Fabrication for April 2000 to November 2000

show a cash mtake of over $346 000. 00 R. pp 394-407; R_p 1257 Rhodes trial PY’s

Exhibits #47, #48; Exhibit 16 to Rhodes SJ Brief]. Bank deposﬂs were made with depos1t

slips printed “C&B Fabrication”. [R.pp. 1277-1278; R. pp.-12_13, 1215; Rhodes trial Tr., ‘
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- (Vol. TI), pp. 142, 144; 9/1/04; Rhodes trial Def. Exhibits #24, #25]. Eadon had only one

sign manufacmnng business. It Was the one in operation at the time the second renewal of

the Auto-Owners policy occurred September 17, 2000, the policy year in which' the event

occurred. Eadon confirmed in his Rhodes trial testimony what the bank records document:

that is, asof Septcmber 2000 C&B Fabncanon was doing business as Low Country Sign

Fabrication Inc. [R.p 1219 ‘Rhodes trial Tr., (Vol 1M), p.152; 9/1/04]. The purpose in

nobtaxmng insurance was to insure the sign manufacturing business. Eadon testified thathe

assumed the policy “covered every&ung that I was affiliated W1th, myself and all nry
aﬂihatlonswnhthemgnbusm&sswhatevernameﬁwasm. [R.pp 1108 1112,1113, 1119,
1120, 1121, 1127, 1128; Eadon deposition pp. 19, 26, 27,44, 45, 47, 53, and 60].

In the Rhodes case the core of the defense position is stated in the Answer to the

Amended Complaint in the Rhodes case [Paragraph 6] “that Eadon individually did not make '

the proposal to Rhodes, but C&B Fahncators, Inc. submitted a proposal to Rhodes.” [R.p.

- 203].

Three years and one month after the Rhodes action was filed, and four months after

the jury verdict in favor of the Plaintiffs in-the Rhodes action, in its sccond Motion for

Summary Judgment on January 14, 2005, Auto-Owners, for the first time, asserted that

Marion L. Eadon d/b/a C&B Fabrication is not insured under its policy because the policy
insures only a corporate e_nﬁty’.
STANDARD OF REVIEW. -

An action to determine coverage under an insurance policy is an action at law. Auto-

Owners Insurance Company, Inc. v. Newman, _ SC._ ,__SE2 , (Opinion No.
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26450 ﬁled March 10 2008) The constructron of an msuranoe eontract is a matta of law '

for the Court. Wmchester v. Umted Insurance Companx 2318 C 432 99 S.E. Zd 34, 36 -

) Q 957) In an acuon at law, tned Wxthout a Jury the ]udge s ﬁndmgs w111 not be mstm’oed

"!’

unless they aremthout ewdennary support. Hrs ﬁndmgs are equwalentto those of a Jury in

. anaction ailaw ng V. PYA/Monarch, Inc s 317 S C. 385 453 S:E. 2d 885 (1995) See .

Auto-Owners Insumnce Comnanvv Rolhsog, s C | SE 24 (Oplmon '

sC. 426 98 S.E2d 834 a 957)
' ' ARGUMENT
1. MARION L. EADON D/B/A C&B FABRICATION IS INSURED UNDER

UTO-OWNERS’ POLICY'FOR THE EVENTS ALLEGED IN THE RHODES
; ' AND PIE])MO AMENDED COIVIPLAINT

'No 26512 Filed June 30 2008) ’I'he Supreme Comt does fiot consrder the wexght of the

«ev1dence in an appea.l in’ a law case amell V. Carolma Coca Cola Botthng Comgany, 231 S :

The faetua.l detaﬂs of Eadon acqmrmg three succecswe pohmes ofhablhty msurance o

_with Auto-Owners to insure hls srgn busmess appearm the November 7, 2006 Tnal Court’

Order [pp 40—47 R:pp.. 52-59] They are adopted and moorporated here by reference -)

1

; The sign de51gned, fabncated, mstalled and mspected (three days before) by C&B '

Fabncahon fell on I-77 on January 20, 2001 Auto—Owners was' notlﬁed and conducted its

h mveeuganon. On February 8 2001 Auto Owners wrote Eadon a reservahon of rights letter

was “property damage” as deﬁned m the pohcy and the 1dentrﬁed exclusrons, all of which ;

: tenns Were referenced by excerpts from the pohcy [R. pp 1280-1283 Exhxblt 2 to Rhodes )

) |

. which referenced only the 1ssues of wheﬂxer the event was “an occurrence whether there -
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- SJ Brief]. “On August 2, 2‘001: Auto-Owners wrote Rhodes a letter wh1ch stated “We do
insure C&B F abncatlons and that “we have coverage for resultmg damages that this si gn f
has. caused” The letter mentions an’ $1800 00 draﬁ enclosed in payment for some of the
'damages caused by the srgn fallmg [R P. 344 Exh1b1t 4 to Rhodes SJ Bneﬂ Auto-Owners
also pald other elements of damages caused by the srgn fallmg |
The Rhodes actxon was filed on December 12 ZOOl Upon recelpt of those suit papers
Auto Owners wrote Eadon on February 8 2002 statmg that it was defendmg the action
agamst “Marron Lf Eadon d/b/a C&B _“Fabnca_hons.” It stated t_he defense was under a
reservation of ri ghts and identiﬁed coun,sel it had retained to defend the action. It stated“‘tve

» haye paid for what we believe is coyeredproperty damage thus far’ "under the poh'cy and that

- fwe wrll be defendmg presently due to the cla1m of damage to real property that is alleged

in thesé suit papers » It further- stated “I had prevrously outhned the exclusions that we-
would not cover the actual damage to the srgns in my past reservatlon of nghts Tetter to you.
Should the claim of damage to real property be drsmrssed there is a strong likelihood that
we will no longer be provrdmg a defense to you.” [R pp 1288 1289 Exhibit 5 to Rhodes
: 'SJ Brief]. This letter referencedonly the enclusrons in _the pohc_y{as to property damage
- coverage. No:duestio‘n or issue was presented as to whether the policy'insured “Marion L.

Eadon d/b/a VC&B,Fabrication;_’" At tlus point, there was no ambiguity about the defendant N

in the Rhodes action being Marion L. Eadon d/b/a C&B Fabrication. ‘There was no
ambiguity about the identity of the lnsureds named in the Auto—Owners policy. They are
referenced in the letter as “C&B Fabrlcatrons Inc. & Low Country ngns, Inc ” Thrs

reservation of nghts letter rarsed no questlon about the distinction between the msured
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named in he policy and the defendant in the Rhodes action, Marion L. Eadon d/b/a C&B

Fabricaﬁon.

“The Answer and dg:fense‘fbo sition in the Rhodes action by counsel selected and paid

for by Aﬁto—Owners: is that “Eadon individually did not make the proposal to Rhodes, but
C&B Eébriczrtors, Iuc submitted a proposal to Rhodes.” [R.;p. 203; Answer to Ammded

Complaintin Rbodes action, Pé'xégféph 6; Exhibit 12 to Rhodes SY Brief]. Thus, the defense

- ployinthe Rhodes actxon isan attemptto deflect habihty onto adefunct coxporaie entity with .

no assets (C&B Fabncators, Inc)) that went out of busm&es six weeks after it mstalled the

going. C&B Fabricators, Inch was notthena ; named insured in the policy. Had it been sued,

’ Auto-Owners’ position would have been that itisnot msured under th¢ policy but that C&B

Fabncauon is the msured

The Auto-Owners DJ actlon was filed. Octobcr 14, 2002, some ten months aﬁer the

’ defecﬁvely designed and fabncated three mgns along [ 77. That defense ploy 1s stlll on-

Rhodes action was msututed In its Complamt, Auto-Ownem d1d not allcge or contend that

Marion L. Eadon d/b/a C&B Fabrication is not msured under its policy. The only queshons

raised pertain to Whether there had been an occun'ence and whether the four exclumons

apphed On March 6, 2003 Auto-Owners filed a Motion to Intervene in the Rhodes acuon.

in which 1t stated in part.

Auto-Owners Insurance Company issued an insurance policy to the
Defendant with Ilabmty coverage for the period of time relevant to this action
(the Policy). [R.p. 347; Exhlblt 6 toRhodes SJ Bnet]

The Defendant i in “this act;on” (the Rhodes action) i is Marion L. Eadon d/b/a C&B

" Fabrication. Auto-Owners filed an Amended Complaint on March 14, 2003. Nothing in the
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Amended Cémplaintrais&c anyissué or quasﬁon asto whether Manon L. Eédon, d/b/a C&B
Fabrication isinsured. On April 21,2003 Auto—Owners.ﬁled an Amended Notice of Motion
to Intervene in the Rhodes action in which lit again mad'e'tlile identicél statement it .n;ade in
the earlier Motio'n'to Intervene on March 6, 2603 .[R. p. 154; Exhibit 7 to Rhodes SJ Brief].
In Aute-Owners’ Me;nomd‘nn; dated iuly 9,2003, in support of its Motion to Intervene in
the Rhodes action it stated that Auto-Owners “is the insarance carrier for the Defendants”
in the B_h;p_dgs_ action; "The Defézi&am in the k_m_;ws achon is Manon L. ‘Eadon d/b/a C&B
Fabrication. [R. p. 222; Exhibit § to Rhodes SJ Brief].

Auto-Ovwners’ Amended Complaint, filed March 14, 2003 alléges that “Marion L.
Eadon d/b/a C&B Fabrications, Inc. completed and installed the signs in February 0f 2000.” -

[R_p. 148; Paragraph 6, Amended Complaint]. The same Amended Complaint alleges that

 its policy “included property damage ﬁabi]ity coverage, subject to certain conditions and

" exclusions set forth in the policy.” [R. p. 149; Paragraph 10, Amended Complaint]. The only

proviéiéns of the policy menﬁonéd in the Amended Complaint are “occurrence” and the four
exclusions.

The allegations, statements or admissions contained in a pleading are

conclusive as against the pleader. It follows that a party cannot subsequently

take a position contradietory of, or inconsistent with, his pleadings and the

facts which are admitted by the pleadings areto be taken as true against the

pleader for the purpose of the action. Evidence contradicting such pleadings
.. is inadmissible.

Elrod v. All, 243 S.C. 425, 1.34 S.E.2d 410, 416 (1964); Postal v. Mann, 308 S.C. 385, 418
'SE.2d 322, 323 (Ct. App. 1992). An admission contained in a pleading in one action may

be admitted in evxdence against the pleader on a trial of another action. Youngv. Martin,
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254 8.C. 50,173 8.E. 2d 361 (1970). Perforce the statements in its documents filed in the
_ Ms_ action, Auto-Owngrs is bound by its statgments_. .
Auto-Owners’ first Motion for Surmmary Judgmi.ent was filed on December 29,2003

and heard by the Court on January 22, 2004. In its Moﬁon and dunng argumeﬁt and
presenta’aon to the Court, no mention or reference or contenuon was made by Auto-Owners
that Manon L. Eadon d/b/a C&B Fabrication was not msured under its pohcy Only the
issues of whether there ‘had been an occurrence gnd the Aexclurspns was men!_nonei Axrto-
Owners entered a defense of Marion L. Eadon d/b/afcv&B. Fabrication and ga'v_é evcry
indicaticn, both by word and deed, that it insured Marion L. Fadon d/b/a C&B Fabrication

 subject to the reservation as to whether there had be‘er_x an dpcurrénce w1thm the pc-ali;:y
meaning and whether oﬁe or more of the four identified exglusions apply. By its words and

by ité conduct, Auto-Ownqrs has waived any question of coverage or at tixc very least it is

estopped to now contend that Marion L. Eadon d/b/a C&B Fabrication is not msured under

its pohcy | | | |

The scope of risk under an insurance pohcy can be cxtended by estoppel if .

the insurer has mis]ed the msured into behevmg the particular risk is within

the coverage.

" The Crescent Comnanv of Spartanburg, Inc. v. Insm-ancé Cbmpanv ofNorth Amcrica‘. 266

X C 598, 225 SE2d 656 659 (1976); Standard Fu’e Insurance Comnanv v. Marine

Contractmg and Towing Cm any, 301 S.C. 418, 392 S.E.2d 460 (1990) The first
_ contention by Auto-Owners that Manon L. Eadon d/b{a C&B Fabncagon 1is not insured
under its policy was four months after the jury verdict in the Rhodes case when Aut.o-Owners‘

filed it Second Motion fqr Summary Judgment on January 14, 2005. Evenif Auto-Owners,l
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byits wordé and by its deedé, is not baued by waiver or estoppel from assefting that Marion
L. Eadon d/b/a C&B Fabncanon is not insured under its pohcy, its words and deeds are
significant facts from which reasonable inferences can and have been drawn to show the

mtent of the parties to theu comract becanse “the cond:uct of the partles is entitled to great

i} welghtmmterpretmgan amb1guous contract.” gstonv Niles, 2658.C. 445, 2198 B.Zd

829, 834 (1975); “Subsequent conduct of the parties, after executing a contract, is
admissible to show their intent.” ‘Mass Coggora.ﬁon v. Thompson, 62 NC App., 31, 302

SE2d 271, 275 (1983) Mangg@ent Sﬁtcms Assocxateg, Inc V. McDonnell Douglas

Coggorahon (4“l C1r -NC; 1985) 762 F. 2d 1161, 1171; “Gcnerally speaking, the practical

interpretanbn ofa conuact by the partxes to it for any considerable period of time before it

comes to be the subject of controversy is deemed of great, if not controlling, influence.” old

Colony Trust Comoanvv City of Omahs, 230 U.S. 100, 33 S.Ct. 967 (1913).

C&B Fabricationiissued atleastone checi_c payableto Auto-Owners dated August 17,

1999 [R. pp. 1130-1131; Watson deposition, pp. 49-50; Exhibit S to Watson deposition].

The sign business opexated by Eadon was C&B Fabrication. Marion L. Eadon did business

as C&B Fabnw,non, There was only onesign busmess That was the business for which the

insurance was sought and obtamed fora penod of three years. There were two successive

corporate cntmes chartered by Eadonbut there was only one mgnbusm C&B Fabncatlon

was the businws name for the sign business regardless of any nnderlymg, affiliated, in use
ornotin usé, corporate entity chartered bj('Eadon for the sign business. Therisk insured was
the sign business. It was irrelevant whether the business had a corporate or non-corporate

status for insuring or premium purposes. [R. pp. 1133-1 135; Watson deposition, pp. 63-65).
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© On the application for msuramce the mgnature for 1he name of the ‘msured” was that of

| “Marion Eadon.” Eadon sxgned the Auto-Ownexs insurance apphcahon fonns as “Manon

- ' Eadon” They were not mgned as an oﬁcer of any corporate entity. [Watson deposmon,

- thnhts 6 and 7] Wﬁh aprewous insurer, Eadon had msured his busm&cs as “M_L Eadon

, d/b/a C&B Fabncatlom” [R PP 1132—1133 ‘Watson deposmon Pp. 62-63; Exhlblt 13
‘Watson dcposmon]. , - |

B
Appellant’s contentions afe:'that ﬁe policy insures only a corporate entity; that
" Rhodes and Pledmont sued only “Marion L. Eadon md1v1dua11y’ [Appellant’s Brief, p. 14];

that an md1v1dual “cannot d/b/a a cmporanon [Appellant’s Bnef, p 13%; and because the

policies list on]y a corporate name(s) [even though the purported ooxpora.’t;ons named in the
i [ | | ~ policy(s) did not in fact exist] as msured tha'e is no coverage under the policy. In the
: 1 - altematxve, Appellant contends thai even 1f Eadon is covered as an officer of a oorporanon
“it was not thhm Eadon s duties as an. oﬂica- to run the corporahon, negouate any
j N o contracts or superv15e the sign Work of any of the employees » [Appellant s Brief, p.6)-
l _ | ‘ These contentions are the exact opposite_ of the facts. "Eadon is 'not sued solely
.. | “individually”. Eadon has been sued d/b/a C&B Fabrication. That was the name of the
business in which the enure transaction w1th Rhodes was conducted, beginning with the
{ . initial contact th:ough the flawed inspeétioh a.od repa1r 'o'f the sigos three days before one of
them fell 0 F77. . o E |

The proposal to design, fabncate and install the signs was by C&B Fabrication. [R.

p. 1245; Rhodes trial, P1’s Exhibit #4.] Nothing in the.proposal refers to C&B Fabrication
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asa corporate entity. The lettedlead says “C&B Fahncanon.” Only “C&B Fa]mcano

A mentxoned in the text of the proposal This proposal by C&B Fabrication is dated July 9,

1999. On the face of the proposal it shows that it is issued to “Sam Rhodes.” It was accepted

by Sam Rhodes on August 4, 1999. [R. pp. 1245, 1144; Rhodes tIial, PI’s Exhibit #4; Tr.p.
54] Rhodes testified he “was accepting it [the proposal] from Marion Eadon, C&B

Fabrication.” [R. pp. 1145-1146; Rhodes Tr. pp.55-56.] When Rhodes went to Manning to

discuss having the signs designed, fahricéted and installed, Eadon is the one who took him .

on the tour of the plant, showed him their signs and took him on a tour away from the

 facility in Eadon’s car to s]iow him some signs they had built. [R. pp. 1 139-1 141; Rhodes

. Tr.pp 49-5 1 ] Rhodes tesuﬁcd « Itoldhxm Iwantedthree 130—footH A.G. L stackmnpole&

aturnkey _]Ob that I wanted one person rwponsﬂ)le fordoingthe whole job, and that included
electrical hookups and everything. And he told me he could take care of that, and that’s - -

and I wanted him to do everything, design anci build them, install them, and have it ready to

where all Ihad to do was put the advertising on them.” [R. p. 1148; Rhodes Tr. p. 59].

Eadon assured him ﬁ;ey could build the signs md‘“oould’build better signs than anybody had

built” and “could build anything I wanted them to build.” [R. pp. 1141, 1142, 1148; Rhodes
Tr. pp. 51, 52, 59.] He “told me that thej built the best signs, and he would personally

guarantee he would build me a great sign and nobody could build me a bettef sign than he

could.” [R. p. 1148; Rhodes Tr. p. 59]. In talking with Eadon and while on the pretm'ées,
Eadon did not say anything about his businesé being a corporation or that he was an officer -
or representative of a corporation and no. signs: were seen on the premises by Rhodes

indicating a corporate status. [R. pp. 1140-1141 ; Rhodes Tr. pp 50-51.] Eadon confirmed
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that the exterior sign across the front of the building where the signs were made was “C&B

‘Fabrication”. [R. p. 1206; Rhodes Tr., (Vol. I, p. 129] and the phone was answered “C&B

Fab”. [R. pp. 12064207; Rhodes Tr. (Vol. II), p.'130]. Rﬁodes decided to let Eadon build

. the signs because “he assured me they build grait signs, he could personally guarantee it, he
just - be knew how to build a sign and be’d build me the best sign that T could ever get.” [R-

p 1142; Rhodes Tr. p. 52] h

| Appellant s contcnuon is baswally that because Eadon pcrsonally did not do the
welding his employees did, drive the tmck lns employees dmve operaie thc crane bis
employees operated and did not get his hands dirty, he is exempt from the consequences of
what he caused to happen He financed the operatxon He determmed who would be
parhcxpants in the. operanon. He received the payments fmm the enterprise. The only
persons with check wntmg anthority on the C&B Fabncanon bank account were Eadon and -

his secretary Holly Miles. [R.’ p-1215; Rhodes Tr. (Vol m)-, p.144]1He owned the business.

‘He promotéd the busmess He negotiated the deal with Rhodes. He boasted about it being
thc best. Only Eadon could approve Rhodes counter proposal for a $500 00 per sign
reducuon in the proposal oﬁ'exmg because Benenhaley [Eadon’s cmployec] ‘had to telephone
Eadonto get that approval. OﬁlyEadonhad authorityto mzﬁ:e decisions. [R.-p. 1144; Rh_o_crcé
Tr. p. 54.) He s-t the crew to do the’ repaus and mspectlon three days bcfore a sign fell.

He d1d a volume of sign bmldmg He was making twenty-five addmonal signs at the same

time. [R. p. 1230; Rhodes Tr.‘ \ o}. 1) p.163].
The first check in payment of one-half the contract price was issued to “C&B

Fabrication”. [R. pp. 1246; 1144-1145; Rhodes trial P1's Exhibit #5-A; Tr. pp.54-55.] The
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checks in payment for these signs were deposited using depbsit slips with the printed.
letterhead “C&B Fabrication”, not on deposit slips with the printed letterhead “C&B

Fabricators, Inc.” [R. pp. 1277-1278; 1213; Rhodes trial Def's Exhibits #24 and #25; Tr.

| (Vol. I, p. 142.]

Tn the fax letter exchanges between Rhodes and Eadon on December 29, 2000,

Eadon’s letter to Rhodes is on the letterhead of “Marion L. Eadon”. However, the facsimile

ongm logo atthe top of the page shows “C&RB Fabrication” and the fax numba shown is the

identical fax number appearing for C&B Fabncatlon on the proposal submitted to Sam

Rhodes under date of .Tuly 9,1999. [R. p. 1250; Rhodes trial PI’s Exhibit #3-B.] In that

‘December 29,2000 letter Eadon says in thc first sentence of the letter that “C&B Fabricators

went out ef business April 3,2000.” He repeats the same statement in the last sentence of
the letter when he says “a law suit is a waste of time duc to the fact that C&B Fabricators
went out efbusinees in April and does not have any assets” At this Juncture, December 29,
2000, Eadon is attemipting to shift responsibility from C&B Fabrication to C&B Fabricators,

'Inc; a corporate entity which, under his own statement “went out ofbusiness April 3,2000".

" However, C&B Fabrication was shll in business as 1t bad ‘been all along. Thompson

Engmeenng Group prepared t’ue drawmgs from which the mgns were supposed to have been

made. These drawings were prepared for “C&B Fabricaﬁon”. Nothing on the drawings

- indicates“C&B Fabricators, Inc”. [Rbodestrial, PI’s Exhibit#6.] Thompson Engineering

dld two orthreehundred other dmwmgs for C&B Fabncatlon, not C&B Fabricators, Inc. [R.

p. 1216; Rhodes Tr. (Vol )., p.145.]

C&B Fabrication was in business when it issued fhe proposal to Sam Rhodes, July
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9,1999. C&B Fabrication was still doing business in Septernber 2000 Eadon signed checks

printed “C&B Fabrication D/B/A Low CounhySignFabricationInc’-’ Eadon confirmed this

mhlstna.lteshmony [R.pp. 1258 1218,1219; RhodmtnalPI’sExhlblt#47 Tr. (Voll]I),_

~ pp. 151 152.] Bank statements for “C&B Fabncauon DBA Low Counu'y Sign Fabrication

Inc Rt2 Box 825, Manning SC” from April 2000- through October 2000 donstrate the

business activity of C&B Fabncat;on. R pp. 1259-1274; PP- 1220—1221 ; Rbodes tna.l Pl’s

Exhibit #48;Tr.(Vol II), pp.153-154.] Tt was in hukinees at the end of .the year 2000 as

dcmonstrated by its tax depomt sheet for that year [R. P- 1257 1217 Rhodes trial Pl’

Exhibit #46; Tr. (Vol 1m), p. 150] Low Colmtry Slgn Fabncauon Inc contmued to do ‘

basically what C&B Fabrication had been doing. [R. pp. 1223-1._'7,25;thodes Tr.(Vol )

pp.156-158.] Statements ﬁ:omAth:e bank loan department .we;e seht to “M.L. Eadon, Ir.,

doing business as C&B Fabrication.” {R. pp. 1275, 1221; Rhodes trial PI’s Exhibit #49; -

Tr.(Vol I) p.154.] Eadon is. known as Manon L. Eadon, Manon L. Eadon, Jr., ‘and M.L.

Eadon. 'Iheyareoneandthesameperson. [Kp 1212; Bhgg_s trial Tr. (Vol]]l)p 140]

Bills and invo1cee from suppliers were addressed to “C&B Fabncahon [R.pp. 1276, 1222;

" Rhodes trial PI’s Exhibit 50; Tr. (Vo III) p.155.]

C&B Fabrication made the proposal to Rhodee C&B Fahrice.tion desigoedthe signs.
C&B Fabricaﬁon ordered drawings for the signs from Thoinpsori Engineering. C&B
Fabncahon fabncated the signs. C&B Fabrication failed to follow the dmlgn dmmngs by

Thompson Engmeenng C&B Fabrication erected the signs. C&B Pabncahon purported to

correct the lmmng sign and mspect &1e other two signs three days before one of’ them feﬂ on

' the southbound travel lanes of 1-77. The payment made whenthe proposal was accepted by
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Rhodes was to C&B Fabrication. Payments for the sign were deposited to the checking
account of C&B Fabrication.. Only Eadon and his bookkeeper had check writing authority
on the bank account 'ofC&BFabri‘cation. Itis  fact that Eadon established, owned, operated

and, beyond any question, did busm&s as C&B Fabrication all of the umc rcgardless of .

~whether C&B Fabncatxon was in a corporate status pan of the txme all of the time or none

of the time. C&B Fabrication is the sign busmws. Marion Eadon is C&B Fabrication.
Whatever C&B Fabrication did or failed 1o do is what Marion Eadon did or failed to do.

" The second renewal of the Auto-Owners policy shows the named insured as “C&B
Fabrications, Inc. & Low Cou.ﬁtry Signs, Inc.”. Néiti:ér existed as a corporate entity. The
factual Stipulation [made at trial, five years plus six months after the sign fell on I-77] -

renamed thie msured in the pohcy to “C&B Fabricators, Inc. and Low Country Signs &

. Fabncahon, Inc. both d/b/a C&B Fabncatxon, trade name of these corporations.” Therefore,

C&B Fabrication [not a'corporatc entity] is msm:egi. The excerpt in the Trial Court’s Order

[R. pp. 57-58]; (p. 45-46) from the case of McCall‘ \'A IKON. d/b/a IKON Educational

Services, 363 S. C. 646, 611 S.E.2d 315 (Ct. App. 2005) isjncorpdratedhcreinbyrefcrcnbe
but an excerpt from the IKON caseisa remmder' . |

“If a corporation has acqmred anamcbyusage an adjudication against it by
the name so acquired is valid and binding.” .... “Furthermore, use of a trade
name will not invalidate the judgment if the misnomer does not cause the

corporation prejudxce

Reasonable Expectahons of the Parhes

Auto-Owners c1tes SouthemAtIanucFmanclaI Services, Inc V. Middleton 356S.C.

444, 590 S.E.2d 27 (2003) as authpnty for the ‘reasonable expectations” doctrine having
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been rejected by thé Supreme Court. That assertion is a gross overstatement The issue in
thdleton was whether the aoceleranon clause language in a pmmssory note pertaining to

prior notice of default pnor to the acceleranon clause becommg effectxve, was amblguous.

The Trial Comt d1d not find an amblguxty The Coun of Appeals revelsed, holdmg that there

~ was an amb1gmty In addmon, the Court of Appeals c1ted a Cal1f0m1a case on non- -

 enforcement of adhesion comracts when the contract “does pot fall'within the reasonable

expectatnons of the Weaker or ‘adhenng party’” On cerhoran, the Supreme Court afﬁrmed o
the Court of Appeals ﬁndmg 'that the prormssory note' acceleratxon clause language was

ambxguous but modJ.ﬁed the Court of Appea]s opmlon on theba51s thatthe subject provxslons »

_of the promissory note were ‘j)atenﬂy amb1guous ” The further mochﬁcahonbythe Supreme

Court was that mvok:xng the reasonable expectatxons test was unnecessary “as this case may
be decided uulxzmg basic pnnc1plw of contract amblgmty ” In a footnote, the Supreme |
Court said “for the same reasons we do not address Whether the present confract is one of
a’dhesion; the Court of Appeals’ opinion is modified to the extent itso held”

. Allstate Tnsurance Coingani v. Mangum, 299 s.c'. 226, 383 S.E.2d 464 (Ct. App.

1989) was-a. declaratmy Judgment actlon by Allstate to determme Lability under 1ts

: homeowner s pohcy The pohcy had been 1ssued to husband and w1fe Ona farmly outmg

on a boat, husband and one of the daughters drowned. Wlfe sought to recover against
Allstate on the homeowner's policy for the drowning death of husband. By express
language the pohcy excluded hablhty coverage for “bodﬂy mjury to an msured person.”

Under the pohcy deﬁmnons, both husband and daughter were msured persons Because of

the policy language the Trial Court held there was no coverage lmder the policy: The Court - A
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of Appeals affirmed that Mng. The plaintiff had argoed in the Tri%zi.Court that the Court
adopt the doctrine of reasonable expectauons to find coverage. The Trial Court did not rule
upon that contention. - Tn. addr_cssing‘ the appellant’s contention tha the reasonshle
expectation doctfmé be applied to find coverage, the Court of Appeals said “this view has
nev&peen'écc;pté& by the Supreme Conrt of this State. In South Carohna insurance policies

are subject to the general rules of contract construcﬁon.’; The Court then said that even

- though the issue had been argued before the trial judge, because the tnal judge failed to p'aés

" reconsideration under Rule 59%(c) SCRCP, appellant had “failed to preserve for appeal the

argument of reasonable expectations.” .

on the issue and the party asserting it did not pres&ve‘ it for appeal by requesting a

Two montlis later the Supreme Court decided Kennedy v. Columbia Lumber and

Manufacturing Company. Inc., 299 S.C. 335, 384 S.E2d 730, (1989). In that case the

Supreme Court stated 733:

One of the pnmary objectives of the law of contracts “is to carry out the
reasonable expectations of the parties” ' ‘

quoting Lane v. Trenholm Building Company, 267 S.C. 479, 299 S.E: 2d 728 (1976).
Discussing the holding in Lane, the Supreme Coutt, in Kemnedy, also said:

'To have beld against the buyer there [in Lane] would have been to frustrate
his reasonable expectations when he entered the transaction.

Kennedy does not mention Allstate v. Mangum. Thus, under Lane and Kennedy “to carry

out the reasonable expectations of the parties” is an established parf of the law of contracts
and is, indeed, “one of the primary objectives of the law of contracts.”

In Joe Harden Builders, Inc. v. Aetna Casualty & Surety Company, 326 S.C. 231,486
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SE.2d 89, 91 (1997), the Supreme Court answered a question certified from the United.

States District Court pertaining to coverage under an insurance policy. The Supreme Court’s

- answer concluded with: '

We conclude this mte:pretahon of the pohcy best meets the faJI expectations
of the parties under the Ianguage of the pohcy

Joe Harden Buﬂdem chd not mention Allstate v. M@gn_g;. Tlxus under the Supreme
Court opinions, the *reasonable expectauons’ [“fair expectahons in Joe Harden Builders]
of the partiesis general contrdct law; including insurance contracts. -

In the later case of Ex Parte United Services Automobile Assocxatlon v. Moore, 365

$.C. 50, 614SE. 2d 652 (Ct. App 2005) the msuebcfore the Court oprp&ls was whether
the inclusion of the name of a person asan operator on thc declara.’non page of an automobile
liability policy created an amblgmty asto whe’ther that mdnndual was anamed msm'edlmder

the policy where the pohcy Ianguage identifying the named insured (hd not mclude that

© person The Court of Appeals held that merely nammg a person as an operator on the

declaratiqﬁs page, but not including that perébn as a named insured in the policy, did not

constitute an amb1gmty in the f)oHCy and affirmed the Trial Court. Tn dlscussmg cases from

o otha Junsdlcuons whxch hadreacbed a d1ﬁ'ereni result under snmlar policy declaxahon page

language the Court of Appea]s saxd “these cases, however relied on the doctrme of

| reasonable expectanons."? It then said that the doctrine Hias been re_;ected in South Carolina

and cited Allstate v. Mangum for that proposition.- No reference was made in the opinion to
'Kennedy v, Columbia Lumber'ind Manufacturing nor any mention of Joe Harden Builders.

Southemn Aflantic Finaricial Services, Inc. v. Md&létbg wasnot an msurance contract
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case. dedlcton merely deleted the reasonable expectahons doctrine as an element of

consideration in that case. Mlddleton does not purport tobea general globalized treatment
of t_he application ofthe reasonable expectations doctrine in South Carolina. Middleton does
not mention Kennﬂy. v. Columbia L umber and Malhufécturing Company, Inc., 2§9 S.C.335,

384 S.E.2d 730, 733 (1989) v(“orie of the primary objectives of the law of contracts ‘is to

carry out the msoﬁable expectations of the parties”). Middleton does not reference Joe
‘Harden Builders, Inc. v. Actna Casulty & Surety Company, 326 S.C. 231, 486 S.E.24 89,

.91 (1997), which was a case ' interpreting an insurance contract (“we conclude this

interpretation of the policy best meets the fair expectaﬁons of the parties under thg langnage
of the policy.”) Middleton docs not mention Allstate Tnsurance Coﬁgmy v. Mangum, 299
S.C. 226,383 S.E.2d 464 (Ct. App. 1989) (where the Court of Appeals declined to apply the
doctrine of reasonable éxpectaﬁons because the trial judge failed to pass on the issue.).
Middleton did not paention Ex Parte Um'fe& Services Autdmobile Assoﬁaﬁog v. Moore, 365

S.C. 50, 614 S.E.2d 652 (Ct. App. 2005) (which cites Mangum for authority that the doctrine

- of reasonable expectations has been rejected in South Carolina.)

It is submitted that pursuant to Kennedy and Joe ﬂarden Bmldem, Inc., under the law
of contracts, and particulaﬂy the law pertmmng to msurance contracts, the reasonable
expectations doctrine is permissible and applicable when based upon factual proof. Factual
proof is abundant in the mstant case.

At the same txme, as was the rwult in Allstate Insurance Cornpany v. Mangum, 299
SC 226, 383 S.E2d 464 (Ct. App. 1989), and Southern ‘Atla.ntxc Financial Services, Inc. v.

Middleton, 356 S.C. 444, 590 S.E.2d 27 (2003), the Trial Court may be affirmed regardloss

24

ROA-Page 1445



. *

of the apphca’aon of the reasonable expectahons of the parties. It was on]y an element of a
oombma’uon of fBCtS whxch separately and oollecuvely supported the Trial Court’s ﬁndmg
that there is coverage mlder Auto-Ownef S pohcy. Forcmost 'among thesc is the ihctual

Shpmahon of tbe parues at trial that “the named msureds on Auto-Owners’ pohmes are

" reformed to C&B Fabricators, Inc ‘and Lowoountry ngns & Fabnczuon, Inc. both d/b/a

C&B Fabrication, trade pame of th&ee corporatons. The msureds [_plural and not

smgula.r] on the Auto.Owners pohcnes [plural and not smgular] were reformed. The_

pohcws covered three years The ﬁrstpohcy year began September 17,1 998 Low Country

" Signs & Fabrication, Inc was pot chartered until May 1, 2000 The oné constant throughout

all the sign manuﬁzcttmng achwty of Eadon is C&B Fabncanon. Marion Eadon is C&B -

' Fabrication. Undcr the Stipulation C&B Fabrication is a trade name of the oorporate,enutz&e.

Thus, Marion L. Eadon d/b/a C&B Fabrication is inéu:red under the policy.

On the other hand, if the position of these Respondents on tlns issue isnot accepted, '

[itis rspect:ﬁﬂly submmed thaI this case and all the i 1ssues pmented by it should be certified

to the Supreme Court to, stabilize once and for all the apphcable law on reasonable
expectations. The facts’ establish beyond question "that Marion Eadon’s reasonable .

expectatidns werethathis ;;remmm payments for three yearspurchased insurance for Marion

.L. Eadon d/b/a C&B Fabncahon.

. II THE EVE EVEN'I‘S ALLEGED IN THE RHODES AND PTEDMONT AMENDED

COMPLAINT, IF PROVED, CONSTITUTE AN “OCCURRENCE” WITHIN THE
MEANING OF TEE AUTO-OWNERS POLICY."

The event bf fom"ten—'foot, six inches byﬁurty-sm foot, center-mc;}int outdoor

. adveftisiﬂg signs stackedona onehmdred tharty foothigh tower, fallmg onboth Southbound

25

ROA-Page 1446



traiﬁciands_ of1-77 is an accident. The policy says “ an ‘occurrence’ means an accident.” [R.

p. 1319; Policy Section V9, page 13]

An accident is “ ¢ an unexpected happening or event, which occurs by chance and '

usually suddenly, with harmful result, not intended or designed by the person suffering the

harm or hurt.” Auto-Ovmers Insurance Company, Inc. v. Newman, SC.__,__-

S.E.2d (Opinion No. 26430, filed March 10, 2008).

A genéral liability insurance policy typically does not cover claims of faulty
workmanship, butinstead covers claims of faulty workmanship that causes
" an accident. (Emphasis added.)

Isle of Palms Pest Control Company v. Monticello Insurance Company, 319 S.C. 12, 459 .

S.E.2d 318 (Ct. App. 1995), affirmed 321 8.C. 310, 468 S.E.2d 304 (1996).
Faulty workmanship of C&B Fabrication caused the 130" tower with the double
stacked signs on top to fall on I-77. “Fanlty workmanship” caused that accident.

‘ AMO-OM’ counsel admitted in open court that the event of the sign falling on

177 was at ocourrence. [R. p. 1137; Tr. of January 22, 2004; First S hearing, p. 6, lines 4-

8]. The authorities on this cited byvthe Trial Courtin 1ts Order [R. pp- 25-31; pp. 13-19] are

incorporated herein by reference to avoid unnecessary repetition. See Auto-Owners. .

Insurance Company v. Home?ﬁde Companies, Inc,, 268 NEB 528, 684 N.W-. 2d 571 (2004)
(the contractor “failed to install the shingles in a Workman—liké manner and that such faulty
woﬂunans%hip'caused substantial and material Qaﬁlage to the roof structures and buildings™
stated a claim undét a standard GCL policy); ngh Cogn_t_ly Assocs'. v.New Hampshire Ins.

.Ca., 648 A.2d 474 (N.H.1994) (negligent construction which rqsulted,in water-damaged

walls caused by continuous exposure to moisture through leaky walls); Mooney Corporation
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v. United States Fidelity a'nd'Gum-an_ty" Co., 136 N.H.‘463,5618 A_2d 793 (1 992) (o'ne mi£ of
a fifty-two umit condominium proj ject was damaged bya chnnney ﬁre an mspectxon revealed
charring in four- other units and as a result the State Fire Marsha]l prohﬂnted the use of the -
fireplaces i in all Ihe units: thls loss of use of all fifty-two ﬁ:eplaces constituted property
damgg&s caused by an occurrence under the GCL pohcy). The New Hampshire court in the

High Conntry case cited its.earlier Mooney case. The High Country case was cited with

-approval by _ﬂne South Carolina Supreme Court in L:J, Inc. v. Bituminous Fire and Marine

Insurance Company, 366 S.C. 117, 621 S.E.2d 33 (2005).
Auto-Owners cites L-J, Inc. v. Bituminous Fire and Marine Insurance Companiy, 366

S.C. 117, 621 S.E.2d 33 (2005) apparently for the proposition: “that any liability that is -

~ incurred because of faulty workmanship is part of the insured’s contractual liability, not an

B insurable event under a CGL policy.” What LT Inc. held was clearly stated in the later case

of Auto-Owners ln_s_u@ce Comgany, Inc. v. Newman, -8C.__, SE2d

(Oplmon No. 26450, ﬁled March 10, 2008) .where the Supreme Coutt stated:

Specifically, the Comt found that the developer s claim alleged negligent
construction causmg darnage only to the work product itself (i.e. the
roadway), and that such a claim was merely one; for faulty workmanship. Id. -
Because " damages 'to the work product alone resultmg from faulty

. Worlqnanshlp could not typically be said to have been “caused by an accident
or by exposure to the same general harmful conditions,” the Court reasoned
that such claims for faulty workmanship did not constitute an “occurrence”
fal]mg within the pohcy’s coverage 1d

" The Z-J court went on to explam, however, that a CGL pohcy may provxde
‘coverage where a claim for faulty workmanship alleges third party bodily -

injury or damage to other property. Id n4. To illustrate this theory, the

Court examined the case of High Country Associates v. New Hampshire

Insurance Co., in which a condominium homeowners’ association sued the

‘- condominium builder secking damages allegedly due to negligent
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_construction of the condominium buildings. 648 A.2d4474,476 (N.H. 1994).

The complaint alleged that the continnous moisture intrusion resulting from
a subcontractor’s defective installation of siding resulted in moisture seeping
into the buildings, which cansedmd&cpread decay ofthe interior and exterior
walls and loss of structural integrity over a nine-year period. Id. The High
Country court found that the complaint was not simply a claim for faunlty
workmanship seeking damages to repair the defective work product itself, but
rather, was a claim for negligent construction resulting in damage to other
property. Id. at 477. The court determined that the continuous exposure to
moisture due to the defective installation of siding constituted an
“occurrence” under the policy and that, in this way, the homeowners’
association had properly “alleged negligent copstruction that resulted in an
occuirence, rather than an occurrence of alleged negligent construction.” Id.
at478. Accordingly, High Country held that the CGL policy would cover the
homeowners’ association’s claim against the builder, if successful. Id.

Thls Court’s attempt to distinguish an “‘occucrence™ of allcged negligent
* construction, such as that which took place in L-J, from negligent

construction resulting in an “occurrence”, such as that which took place in
High Country, has apparently cansed confusion in other courts’
interpretations of the ultimate holding in L~7.

The Supreme Court again cited the New Hampshire High Co 1_11 caseas anexample
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of “negligent construction resrultmg in an “‘occurrence’”. Whether coverage exists under a
CGL policy for the resulting damage is notto be detgimined mgrelybyidenﬁfying the source
of the damage as originxting in “negligent const_:ruction”, or “faulty workmanship”. Ifonly
 the “fanlty workmanshxp” itselfis the extent of the damage then thf.:re isno covcrage On
the other hand, if the “faulty worlcmansh]p” muses property damage beyond damage to the
“fanlty workmanshlp” to other propexty the damage caused by that neghgent “fanlty
workmanship” is covered under the CGL pohcy In fact, if the property damage caused by
the neghgent “faulty workmanship”, ca.nnot be repazred or corrected without also repamng .
and correcting the very “fanltyworlmmnshp”wh:ch caused the damage, the cost of replacmg

or rcdoing thc “faiﬂty worhnanship”'is also insured as a part of the damages. That was the
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factual setting in Ncwma.n. The “defective workmanship” in Newman was “the negligent
apphcanon of stucco... [Whmh] allowed for COﬂtludOUS moxsture mtrusmn resultmg in

substantial water damage to fae home’s exterior sheathmg and wooden frammg In

N;eyv_m@_x_l, Auto-Owners contended that the cost of ‘replacmg and repairing the defectlve '
" stucco itself consntutee propexty damage to the work product alone” whxch should have been

| excluded as covered under its CGL pohcy That contmhon was rejected by the Supreme -

‘1

Court wh1ch sa1d
Because tlns underlymg moisture damage could neither be assessed nor -
repaired without first removing the entire stucco exterior, the trial court
correctly concluded that the arbitrator’s allowance for replacement of the
defective stucco was covered by the CGL policy as a cost associated with
remedymg the ot.her property damage that resulted from an “occurrence.”
The Supreme Court § recurting cltanon ofthe NewHampshlre}h@ Count;i opinion
as a factnal example of coverage under a CGL policy is significant, particularly in view of A
the fact that High ‘ Country cited and relied upon the earlier New Hampshire case of Mooney
Corporation v, United States Fidelity and Guaranty Co., 136 N.H. 463, 618 A.2d 793 (1992).

A claim against an insured wnder 2 CGL policy wil invariably arise out of the

. msured s “work” or the msured’s “Work product.” ThaI is the basm for the insurance. Itis

only when 111e sole damage is to the “Wodc” or “work product” and noﬂnng more, that the

CGL policy does not apply. The CGL pohcy does apply to “claims of faulty workmanship

that causes an acadent” IsIe of Palms Pest Contro] Company V. Monncello Insurance

Compan, 1,319sc 12, 4598B2d3[8(Ct.App 1995),affirmed 321 5.C. 310,463 SE.24
304 (1996).

When four, 10'6" hlgh outdoor adverhsmg sxgns stacked two deep, on a 130’ tower
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£all onto 1-77 traffic lanes, that is an accident.” The Trial Court correctly held that that was
an “occurrence” within the Auto-Owners policy. -
TI. THE ALLEGATIONS IN THE RHODES AND PIEDMONT AMENDED

COI\!IPLA]NT IF PROVED, WILL ESTABLISH “PROPERTY DAMAGE”
UNDER THE AUTO-OWNERS POLICY.

Insuring agreement La says (page 1; R.p. 1307): -

We will pay those sums that the insured beoomes legally obligated to pay as
damages becanse of “bodily injury” or “property damage” to which this

insurance apphes

Paragraph 12 of the pohcy says (pages 13 and 14) [R. pp. 1319—1320]

“Propeny damage” means: -

a. Physical injury to tangible property including all .
resulting loss of use of that property. All such loss of
use shall be deemed to occur at the time of the -
physical injury that cansed it; or .

'b..  Loss of use of tangible property that is not
. physically injured. All such loss shall be
deemed to occur at the time ofthe'
“occurrence” that caused it. :

The Amended Complaint in the Rhodes action ﬂleges (Paragraph 11; R p. 121):

In December, 2000, it was observed that one of the three signs was leaning

towards Interstate Highway I-77 and this was reported to the Defendant who

was requested to correct the leaning and to inspect the other two signs and

make any needed corrections to them. On or about Wednesday, January 17, .

2001, the Defendant made adjustments to the sign that was leamng and
purportedly checked the other two sigps.

The Rhod&e and Piedmont Amended Complamt alleges (Paragraph 20¢; R.p 125):

Asa consequence of havmg to remove the signs pursuant to the mandatc of

the South Carolina Department of Transportation, permanent fixtures on the
Plaintiff’s real property had to be removed which has resulted in significant
injury to the Plaintiff’s real property and has significantly impaired its value
and usefulness, which injury cannot be replaced or repaired under the current
mandates of the South Carolina Department of T: ransportatxon prohﬂ)mng the
use of 51gns at this location.
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Rhodestestified on his déposition inthe Rhodes case that i real estate is ot worth

whatltwaswnh the 51gns up. [R. P 333 Extu’blt 1toRhodes and Piedmont SJBnt:f] Atthe

Rhodes trial the Plamuﬁ's expert real estate appraiser tesuﬁed as to the damage the real

estatehadsustamed [R.pp. 1190-1192; RhodesTr , (Vol. I]I,pp 27-29, 9- 1—04] Byreason

»ofﬂae&hg_esmal itis certamthatwhentheRhodes caselstned agamthattheremllbe

competent evidence corroboratmg and supportmg the allegahons of the Rhodes and

" Piedmont Complamt of damage to real estate and the consequences ﬂowmg thereﬁ'om

The Rhodes real estate is certam]y “tangible propex’cy ” The three s1gns were fixtures

and a permanent part of the property. The use of that property Wlnch included the

advemsmg signs as‘a part of it, generated revenue. Because the s1gns are no longer a part
of the property there isa resultmg “loss ofuse of thai property Moreover even had thereal
estate (tzmgfble propeﬁy) not sustamed physical i m]my, the:re is a “loss of use of tangible
property [the s1gns] that is notmhysmally m]ured." [Pohcy Paragraph 12b; R.p 1320]
Accordingly, even had the real ectate not sustained physical injury, there is a loss of use of

that real estate. The pohcy language expressly includes each, circumstance (phymcal injury

or loss of use) as “property damag

The plam, ordinary meamng of “damages” is monies paid on an insured’s
loss, in this case, from propertydmnage An “ordinary” meaning of the term
is not a legalistic one dependent on whether the damages are classified as -
legal versus equitable. (Cite omitted.) “The policy language, “all sums which
the insured shall become legally obligated to pay as damages because of
property damage,” can reasonably be interpreted to cover any claim asserted

" against the insured arising out of property damage, which requires the
expenditure of money, regardless of whether the claim can be characterized
aslegal or equitable in nature.”(Cite omitted). “To give words in an insurance
contract a technical meaning simply by reading them ‘in the insurance
context,” would render meaningless our law’s requirement that words be .
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given their ordinary meaning unless a technical meaning is plainly intended.”
(Emphasus added.)

Helena Chctmcal Company v. Alhanz Underwnters Insurance Comnanv 357 S.C. 631, 594

' S.E.2d 455 (2004'). Helena has significant parallels to the instant case. It was an insurance

coverage case. The Supreme Court held that “the plam, ordinary meaning of ‘damages’
mclud&s envrronmental clean-up costs under an insurance policy. of particular importance

is the Supreme Court’s adoptlon of languagc from Bausch & Lomb Tnc. v. Utica Mutnal

Insurance Comp_@gy, 625 A.2d 1021 (Md. 1993)

“Pohcy—holders will, instead, reasonably infer that the insurer’s pledge to

. pay damages to apply generally to compensatory outlays of various kinds,

’ mcludmg expenditures made to comply with administrative orders or formal

injunctions. The ordinary person understands ‘damages’ as meaning money

paid to make good an insured Joss ... in this context, environmental response
costs fall within that definition.” (Emphasm added).

Hel@z_l, 357S8.C. at 638, 594 S.E 2d at 458.
The “clmms”agmnst Helen ena were! the demands bypubhc authonty (EPA andDHEC)

that Helena clean up the polluted soxl. Helena’s damages were the costs of complying with »

those “claims”. In the instant case when the sign fell on Interstate 77, public authority then
 asserted “claims®. The South Carolina Department of Transportation (SCDOT) (1)

" mandated that the fallen sign be renioved fmm'the traffic thoroughfare. It also (2) mandated

that the remnants of the fallcn sign be removed from its ad]acent nght—of way. It also 3)
mandated that the two remaining signs be taken down because they were a public safety
hazard. These mandates were. ““claims”. Comphance with these ‘“claims™ per public

authority required “the expenditure of money” (Heléna). In the instant case the costs of

removihg the fallen sign is a claim covered byA Auto-Owners® policy. In fact, it has
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: ‘acknowiedged that claim as being cove‘:red and has paid SOme of the costs associated with

removmg the fallen mgn from the trafﬁc Ianes and from the nght«)f-way Accordingly,
under the parallels of Helena, damage resultmg ﬁom the s1gn which fell, which prec1p1tated
the removal of the remammg two signs, is “property damage i

“Propetty dama * included “the costs of1i mspectxon, testmg and the removal of the

. hazardous asbestos mate.nal” from school buildmgs Kershaw Coungg Board of Education

v. United States Gypsum Comnaml, 302 S.C. 390,396 S E 2d 369 (1990). Propertydamage

. alleged and pmved in the Rhodm action ‘was damage to the real estate and the costs of

removal of the signs. Damage to the real estate included physical i injury in that its physical

© features were altered and changed (permanch_t fixtures vger:e' femoved) and it was left with

residual buried (twenty-eight feet in poured concrete) metal stumps (twenty-one feet above-

- ground) and ~wreckage of the sign remnants which will be éosﬂy o remove. V:Th_e loss of use

of the s1gns was ‘property damag also

Although it arose under the commercial code, the holdmg of the Court in @u_ :

Eagle Machine Companx leltid, 270 S.C. 499, 243 S .E.2nd 831 (1978), is mfonnatxve

The issue then is whether damag&s in the form of diminution in va]ue of the
defective product and consequential economic loss constitute damage to the
property of Appellant within the meaning of Code Section 36-2-318...
Diminution in value of the subject product and consequential loss of proﬁts
occamoned by its defectwe performance constitute property damage o

M 270 8. C at 503, 243 SE.Zdat832

' The Rhodes actlon tnal estabhsh&e that there is ewdence to prove the allegauons of

- property damage It would be unreasonable to assume that the same or 31m11ar evidence will

- notbe prmented when thc caseis retned. There s pmpcrty damage within the terms of the,
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Auto-Owncrs policy. The Trial Court correctly ruled on this issue. It should be affirmed.

IV. NONE ‘OF THE FOUR EXCLUSIONS (k, I, m. n) AVOID COVERAGE
UNDER THE AUTO-OWNERS POLICY

. Exclusion k
Exclusion k says'[Policy,'~pp. 1,4; R‘.p. 1310]: ,
- This i insurance docs not apply to:
. . P * * R .
’ “Property damage” to “your product” arising out
of it or any part of it. ) . :

C&B Fabncatlon s “product” was the sxgns the’ purchase price of which was
$153,960. Ifapplicablg, Exclusion k would, at most, exclude only $51,820.00 in damages,
the cost of the sign-which.sustained da.tdage_ when it fell. "fR. p. 1245; Rhodes trial, PI’s
Exhibit #4] However, Exclusion k is intended to preclude coverage for economic losses to

an insured based on his having to fulfill contractual obligations, Fisher v. American Family

Mut. Ins. Co., 579 N.W.2d 599, 605-06 (N.D. 1988). Exclusion k, moreover, has no
application based on thg_prodﬁcm-completed operations-hazard, discussed in more detail
hereafter. | |

| Exclusion 1

Policy exclusion I reads (Policy page 4; R.p. 1310):

t

The Defendants stipulated “that damage to the sign which fell is not covered under the
policy.” (Trial Court’s Order, p. 39; R. pp.' 51-52) The Defendants also stipulated “that
$153,960.00 of the actual damages verdict in the Rhodes action, which represents the total
purchase price of all three signs, not just the one sign that fell, is not covered by Auto-
Owners’ policy. This Stipulation does not include damages awarded in the Rhodes action for
the loss of use of the 31gns and the cost of removal.” (Tral Court’s Order p- 39; R.pp. 51-
'52).
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: mcludmg in the ‘products completed operahons hazard”.
This exclusion does not apply if the damaged work or the work out of which
the damage arises was performed on your behalfby a subcontractor.

The Rhodes and Pledmont clmm is not for damage to “your work” [the signs]. The

claim is for damage to the real estate and for loss of use of the 1mproved [revenue—producmg

: peunanent fixtures - the signs] real estate. Even so, we're the exclusion applied to ‘7our

work” [the s1gnsj, then the excluded damages would be only the value of the product ‘The

: purchase price of the 51gns was $153 96() 00. OnIy one 51gn sustamed damage That would

be the only excluded damage to “your work” 1f the exc]uslon apphes However Auto-
Owners seeks to ehmmaie all coverage becanse it contends there was damage to “your work

[or product]” [one of the srgns, pot all three] That is not what the law is. In the case of

: Kennedx y. Columbaa Lumber and Manufactu:nng Coggan& Inc 299 S.C. 335 384S.E. 2d

. 730 (1989) the Supreme Court made clear the circumstances under which tort hal:nhty is

mcurred

Where a purchaset buys a product which is defective and physxca]ly harms
him, his remedy is in either tort or contract. This is so, the analysrs provrdee
because his losses are more than merely “economic.”

Ifabuilder performs constructionin sucha waythat he violates a contractual
" duty only, then his liabilityis only contractual. Ifhe acts in 2 way to violate
alegal duty however, hls liability is both in contract and in tort. ..

A wolahon of abmldmg code violates a legal duty for which a builder can be
held liable in tort for proximately caused losses. Terlinde, 275 S.C. 399, 271 .
S.E.2d 770, imposes a legal duty on builders to undertake construction
. commensurate with industry standards. Where a building code or industry
standard does not apply, public policy further demands the imposition of a
legal duty on a builder to refrain from constructing housmg that he knows or
should know will pose serious nsk of physical barm. .. .

A cause of achon in neghgence will be available where 2 buﬂder has vrolated
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a legal duty, no matter the type of resul’tmg damage

A builder may be hable to ahome buyerin tort dwpm: the fact that the buyer
suffered only “economic losses” where: (1) the builder has violated an
applicable building code; (2) the builder has deviated from industry
standards; (3) the builder has constructed housing that he knows or should
know will pose serious risks of physical harm. -

Kennedy, 299 S.C. af 34547, 384 S.E.2d 736-38..

There was evidence in the Rhodes trial thai Marion L. Eadon d/b/a C&B Fabrication

(D vmlated the apphcable buﬂdmg codes, (2) devmted _ﬁ'om industry standards and (3)

constructed signs that posed serious nsk of physxca] harm. (R_h tnal testimony of

* Plaintiffs’ expert structural engmeer Alan Campbell SIgn was not bmlt aocordmg to design;

sign did not meet mdustrystandards sign chd not meetcodcreqmrements 51gn defccﬁve and
not capable of withstanding codé—prwcribed wind loads‘ s1gn féll because it did not meet

building code and mdustry standard req\.urements [R. PP- 1176—1 177,, Rhodes Tr., PP 249- -

250; 9/3 0/041)
A general lxablhty insurance policy typically doesnotcover claims of: faulty

workmanship, but instead covers claims of fanlty workmanshlp that causes
an accident. (Emphasis added.)

Isle of Palms Pest Control Company v.-Monticello Insurance Cogx_gany, 319 S.C. 12, 459
S.E.2d.318 (Ct. App. 1995), affirmed 321 S.C. 310, 468 S.E.2d 304 (1996).

In Century Indemnity Company v. Golden Hills Builders, Inc., 348 5.C. 559, 561
S.E.2d 355 (2002), the Supreme Court answered qu&chons cemﬁed to it by the Fou.rth
Circuit Court of Appeals as to coverage under a CGL Policy. The Supreme Court held that
the faulty workmanship exclﬁsioh preventeél ;:;wmage under the pélicy under the facts. The

Court was then asked to answer the question whether cdvefage was restored by the products-
completed operations hazards provision of the policy. The Court said: - '
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i

The pohcy provides t that the faulty workmanship exclusron does not apply to
“property damage” included in the “products-completed operations hazard”
provision. . This provision states: e o

- 11.a “Products-completed operatrons hazard includes all
“property damage” occurring away from premises you own or

~ rent and arising out of “your product” or “your work™ except:
(1) Products that are still in your physical possession; or

(2) Work that has not yet been completed or abandoned.
b. “Your work” will be deemed completed at the earliest of -
the following times:

(1) When all of the work called for in your contract has been

completed. ..
(3) When that part of the work doneata Job site has been put
to its intended use by any person or organization other than

* another contractor or subcontractor working on the same

proj ect

. Under this provi_sion, the products-completed operations hazard does not
include “property damage” which arose out of Insured’s products that were
still in Insured’s physical possession, as was the case here because Insured
still had physical possession of the home. B.L.G. Enterprises, Inc., supra
(when contract is unambiguous, clear, and explrcrt, it must be construed
according to terms partres have used).

Further, the products—completed operations hazard does notinclude “property
‘damage” which arose out of Insured’s work that had not yet been completed
The work had clearly not been completed at the end of the policy penod

use of the Rhodes real estate

b

37

m 348 S.C. at 567-68, 561 S E. 2d at 359. Again, the damages alleged in the Rhodes

and: Predmont Complaint are not. for damage to ‘your work” but for damage to and loss of

In t_l.g the Supreme Court held that the products- completed operatron hazard did
not afford coverage for two reasons: (1) the property damage arose out of the insured’ S
products that were still in the insured’s physical pOSSession and (2) the property damage

arose out of the insured’s work that had not yet been completed. These tWo factual
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circumstances prevented the applicability of the ‘pfoduc.:ts-dompleted op&ziﬁons hazard.
Otherwise, thepmducts—oompleted operations hazards would have restored coverage had the
insured not been in physical possession of its product and had the insured’s work been
completed before the damage. Applying the same test in the instant case the insured no
longer had physical poss&esié'n of its product and the insured had cbmpleted all the work on
its project. The i)roducts—completed operations hazard language in Auto-Owners’ policy in
the instant case is verbatim the sz'hne, including the paragraphs and sub-paragraph numbers
, and thc fonnat. (Auto-Owners pohcy 11.a, page 13; R.p. 1319)

As to both excluslon k and exclusion L, if elthcr preclud&s coverage because the
démagetootherproperty arose out of “your product” or arose out of 3Iourwork”, then there ;
would nevgt bea ébvered claim undef the pcliéy because the policy insures the véry thing
these two 'exchlsion‘s_v purport to exclude because ev&y claim will of necessity arise out of
“your product” or “your w{rrk”. That is what the policy insures. The policy msm'&s only that.
Eliminating those two areas eliminates all coverage. That creates the classic ambiguity.
When that ambiguity exists there is coverage as a matter of law.

Isle of Palms purchased a Iiébility insurance policy to protect itself against

claims for damage to property of others caused by its negligence. The

declarations page of the policy included “exterminator” in the list of covered

general liability hazards, and the premium was based pnmanly on Isle of
Palms’ receipts from its exterminating business. To give effect to the
professional Iiability exclusion would render the policy virtually

. meaningless, because it would exclude coverage for all claims arising -

from Isle of Palms’ exterminating services, the very risk contemplated

by the parties. See Canal Ins. Co. v. Insurance Co. of N. Am., S.C.

, 431 S.E.2d 577 (1993) (refusing to construe exclusion to prohibit
caverage for the only vehicle contemnplated by the parties). The internal

inconsistency created by an exclusion which purports to bar coverage for
claims arising out of the very operation sought to be insured renders the
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pohcy ambiguous, and we must resolve that amblgmty in favor of
coverage. South Carolina Budget & Control Bd. v. Prince, 304 S.C. 241,

403 S.E.2d 643 (1991); Millstead v. Life Ins. Co. of Virginia, 256 5.C.449,

182 S.E.2d 867 (1971) (ambiguity in exclusion should be resolved in favor
of coverage). Accordingly, we refuse to interpret the exclusion so as to bar
claims for property damage caused by Isle:of Palms’ neghgence in
performmg its extemnnzmng services. \umphasm added). '

Isle of Palms Pest Contnol Company V. Montloello Insurance Company, 3198.C. 12, 459
8. E 2d 318 (Ct. App. 1995), aﬂ‘j]:med 321S.C. 310, 468 S E. 2d304 (1996)

- When apolicyis “susccptible to more than one reasonable mterpremtlon one
of which would provide coverage, this court must hold as a matter of law
in favor of coverage.” (Emphasis added) '

' §.C. State Budget and Control Board v. Prince, 304 S.C. 241,403 S.E.2d 643, 647 (1991);

McPherson V. Michigan Muma.l Insumnce Company, 310 S’ C. 316 426 S. E 24 770, 771

(1993); Goldstonv State Farm Mutual Automobﬂe Insurance Comgany 358S.C. 157 594

S.E.2d 511 (Ct. App. 2004)

Because the signs may not be re-erected, the darﬁage “cannot be repan'ed or restored

‘by' simply [replacing the'sigx;é]” (Auto-QWners;Insmz:mce Company v. Home Pride
Companies. Tnc., 268 NEB 528,684 N.W 24 571 (2004)). The consequential damage to the
real estate cannot be undone. Accordmgly, the “your work” and “impaired propexty’

exclusions do not apply in the. mstant case any more than they applied in the Auto Owners

Insurance Company V. Home Pride Compames, Inc case.

Exclusmn m:

Policy exclusion m says [Policy, page 4; R.p. 13 IO]'

“Praoperty damag to “1mpa1red ‘property” or property that has not been E
physically m]ured, arising out of:

1 A defect deficiency, inadequacy or dangerous
condmon in “your product” or “your work™; or ..
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This exclusion does not apply to the loss of use of other property arising out

of sudden and accidental physical injury to “your product” or “your work”

after it has been put to its intended use.

Exclusion m does not apply because there was a sudden and 'éooidmtal-physical
injury to “your product” and “your work” after it had been put to its intended use which

resulted in “loss of use of othor property”. 'Tl_me fall of the éign onL-77 was sudden. The fall

~ of the sign on the mterstate was accidental. The fall of the‘sign on the interstate resulted in-

 physical injury to the sign. Auto-Owners has acknowledged that the sign had been put toits

intended use. [R. p. 68). The sudden, accidental fall of the sign resulted in “loss of use of

other property” (the use of the property and the-signs to produce reatal income).

Accordingly, the exclusion within exclusion m applies. Even in the absence of the '

effectiveness of the exclusionary provision in exchusion m; it still would not be applicable.

Deﬁniﬁon 5, policy'page'll, [R. p. 1317] defines “impaired property” as follows:

“Imparred property” means tangible property, other than “your product” or
“your work”, that cannot be used or is less useful because:

a It mcoxporates ‘your product” or “your work” that is
known or thought to be. defectlve deﬁclmt, :

inadequate or dangerous, or

b. You have falled to fulfill the terms ofa
contract or agreement, :

if such property can be r&etored to use by:

a The repair, replaocment, adjustment or removal of '
*your product” or “your work”; or

b. Your fulfilling the terms of the contract or agreement.

~ The tangible property is the real estate. Tt can still “be used”. It is not “less useful”

T 40
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bg:cauéé it incorporates “yhm..éroginct” or “your. wor,l;:’f. It'is. not the existence éf “yhm'
product” or “your work” that makes it less useful. It is the i‘nability to.erect signs on the
property that makm it ‘;ldss us;ful”. This circtumstance is nof becausc “your product” or
“your work” is “mcorporated” into the r@al estate. Ttis a consequence of What ‘you product”
and “your work” did: to the real estate t.hat makw it “less useful”

Furthermore, the “rcpaxr replacement, adjustment or removal of ‘your prod

would not restore the propcny to full use because no sngns can be re—erected under the

SCDOT mandate. The sole, prommate cause of that SCDOT mand&tc was the sudden (but '

after prior Wamings of the s;gu leamng), accidental fall (solely becanse. the “faulty

workmanship” violated bmldmg codes, dewated from industry standards, and did not folléw

d&sigh plans) of the sign on I—7’i . Accordingly, the real estate is not“unpau‘ed property” as

defined in the policy.
The case of Standard Fire Insurance Company v. Chester - O’Donley & Associates,

Inc.,, (TN Ct. App. .1998') 972 S.W.2d 1, dealt with the coverage of a CGL policy and

dxscusscd several provxswns genem]ly, mcludmg ﬂ1e1r lnstoncal ongm. One was the

“unpznred property” excluswn [exclus:on m’ mAuto—Owners pohcy] ThatCourt sa1d. L

_ This exclusion was first inclided in commercial genéral liability pohcms i
1966 and was later amended and refined in 1973, 1986, and 1990. It narrows
coverage for claims involving the reduced usefulness or impairment of
property other than the insured’s. (Cites omitted). The exclusion targets

’ situations where a defective product, after being incorporated into the
property of another, must be replaced or removed at great expense thereby

. causing loss of use of the property. (Cites omltted) '

The effect of the “unpa.tred property” exclusion is to bar coverage for loss of

use claims (1) when the loss was caused solely by the insured’s failure to
provide work of the quality or performance capabilities called for by the
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“contract and (2) when there has been no physical injury to property other'than
" the insured’s work itself. The exclusion does not apply if there is damage )
to property other than the insured’s work, (cite omitted), or if the
insured’s work cannot be repaired or replaced without causing physical injury
‘to other property. (Emphams added)
Mm 972 S.W. 2d at9—10
Glens Falls Insm'ance Cogga_n,y v, Qonmac Golf Sh@mg Company, Inc., 203 Ga
Apo. 508, 417 S:E.2d 197 (GeL Ct. App. 1992) was a DJ action construing a comprehensive
GCL policy. In that case the develop_er ofa golf colﬁse leamned afier its construction that it .
had occurred on Federally protected wetlands and that substantial portions of the project had
been built on Wetlonds without the newosa;y permits in violation of Federa] law. The
devélopoi' sued the engineering firm responsible for the engineering work and the architect |
who designed the project and the contractor who built the project. The developer alleged
“out of pocket expenses to mitigate the iﬁegal wetland development m that he had been
reqmred to undertake restoratxon and preservanon of certain areas thhm the project; to
ehmmate certain proposed resxdenual loss in the pro_]ect, and to purchase additional land
outside the project for similar preservaﬁon’ purposes.” The developer also alleged damage
in that substantial reduction in the fair market value of the project had occurred. Damages
of ﬁw./e million dollars were sought. (fhe contract price of the project was 1.2 million

dollars). The Trial Court and the Court ,o"f Appeals beld that there was coverage under the

- policy and that exclusions ‘m” and “n” dxd not apply. [Exclusions “m™and “n” are identical

‘ w1th exclusions “m” and g in Aﬁto-Owﬁers’ policy in tho instant case.] In holding that

these exchisions did not apply under the facts the Georgia Court of Appeals said:

By contrast, the damages sought by the developer against Donmac are not
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directly related to the cost of repairing and replacing deficiencies in '
Donmac’s work on the project — and therefore excluded from the CGL -
coverage as business risks - - but rather are claims beyond the scope of

the contractual expectahons for additional tort damages cansed by the
alleged deﬁuenclw in Donmac’s performance

Glens Falls, 417 SE.2d at 200-01. Exclusionm does not apply.

Exclusion n

Policy exclusion n says (Policy, page 4; R. p. 1310): '

Damages claimed for any loss cost or expense incurred by you or othem for

the loss of use, withdrawal, recall mspectlon, repair, ‘replacement,
ad]ustmcnt, removal or d:sposal of' ‘

(i) . “Yom product";
2) “You:r work”

3 “Impmred property”;

if such product, wox:k or property is withdrawn or recalled from the market -

or from use by any person or organization because of a known or suspected
defect, deficiency, inadequacy or dangerous condition in it.

The damages alleged in the Rhodes action are not for loss, cost or expense for loss

* claimed loss is damage to the real estate, and its loss of use X

of use, withdrawal, recalI, inspec-:tion,krepair, replacement, 'adjustment, rcmovgl or diqusal
of “your product"’, ‘3101& M”, or “imf;ait_‘ed property’”. The- Rhodes and Piedmoﬁt
Comﬁlaint’s allegations are for damages to the real estate as a consequence of the event of
the sign falling and the resultirig mandate of the SCDOT requiring the other two signs to be

removed. The Joss claimed-is not for damage to “your product” or “your _work”. The

Exclusion n was also addressed by the Tennessee Court of Appealsin Standard Fire
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S.W.2d 1. The Tennessee Court saxd.

This provision first appearedm commerclal general hablhty pohclw in 1966
and takes its name from ‘the occurrences in the aircraft industry where
enormous loss-6f-use claims resulted from the grounding of all airplanes of

the same type because one airplane crashed, and its “sisterships™ were
suspected of having a common defect.. (Cites omitted).

The exclusion is designed to shield msurers from liability for the costs

associated with unanticipated product recalls. (Cites omitted). It does not

apply to claims involving losses resulting from the failure of the insured’s

product or work, (cite omitted) or to claims that are not based on the
' w1thdrawal or recall of the insured’s own product or work. (Cites’ om1tted)

The removal of defective products that failed after their installation does not
come within the sistership exclusion of the insured’s general liability policy
because there has been no general withdrawal of similar products from the
general marketplace. (Cites omitted). Based upon the undisputed facts, the
“sistership” exclusion does not apply in this case because there is no
evidence of a general recall of similar products or matenals Erom the
marketplace. (Emphasis added.) - . :

Chester - O’Donley & Assoc., 972 S.W. 2d at 10-11. .
Another case applying fh‘g_a same result to the “work performed” and “sistership”

exclusionsis Ede Insurance Exchangev. Colony Development Corporation, 136 Oh App 3d
406,736 N.E.2d 941 (1999) Inan action for damages ansmg out of the design, construction

and sale of a condominium complex the habihty insurer brought a D] actlon to detenmne
coverage under a CGL policy. The Trial Court held there was no duty to defend and no

coverage but the Court of Appeals reversed, saying:
The complaint alleges various damages, principally to the condormmum units
and common areas themselves, but the complaint also alleges damages to the
surrounding landscape including death of and damage to major trees,
excessive erosion, and excessive accumulation of water. .

Exie, 736 N.E. 2d at 947.
As to the “won:k-pcrfomiéd éxclusion” the Court said:

The exclusion, however, operates to exclude coverage only for damage
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to the work of the msured it doe: not exclude coverage for collateral
- damage to other property

However, some of the damages alleged in the underlymg action do not: appear
from the complaint to be damages to the condominium units or common
areas. In particular, the Association alleges damages to the sunoundmg
landscape, mdndmg erosmn and death of ma_]or treee '

Id. At 94849 (Emphass added)

As to the “sistership” exclusion (the language be]ng identical Wlth the language in
-Auto-Owners’ excluswn “a”) the Ohxo Court said: '

As noted by th1s Com't before “[c] ourts have mterpreted this sxstershlp
exclusion to reqmre arecall from the market in order for insurance coverage
to be excluded.” (Cite omltted) When such a recall occurs, damages are
excluded by this provxswn for the removal from the market of “sister”
products to prevent future failures.” “However, damages claimed for the
initial failare would not be excluded.” . ‘ o
Id. at 950 (Emphasis added.)
In Auto-Owners v. Home Pride Cogp_gx_g;&e, Inc,, 268 Neb. 528 684 N.'wW.2d 571
(2004), the Nebraska Supreme Court ﬂxere déélt with the Auto-Owners policy exclusions for
-damages to (2) “your work” or,(3) “impaired property”; {Identical terms in an apparently
- identical policy as the one in ﬁle instant Auto-Owners’ case, exclusion n.] The Court said:

[Elxclusion “n(2)” does not serve to exclude Appletree and Peterson’s
damage claim becanse their claim extends beyond the cost to simply repair
and replace the contractors® work, i.e., to reshingle the roofs. As previously
noted, Appletree and Peterson allege that the contractors’ faulty workmanship
resulted in substantial damage to the roof structures and buildings. Therefore
their claimed damages to the roof structures and buﬂdmgs fall outside of the
exclusion. -

. Similarly, in regard to exclusmn “n(3),” the pohcy states that the property is
not “impaired” unless it is czpable of. being restored by the “repair,

- replacement, adjustment or removal of ... yourwork’ or... [yjour fulfiling
the terms of the cantractor agreement.” Therefore, becanse damage to the

. roof structures and buildings cannot be. repaired -or restored by simply
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reshingling the apartment roofs, they are not ‘nnpmred property' within the
meaning of exclusion “n(3).”

Home Pride, 684 N W.2d at 579—80 Bxcluszon n does not apply
The Trial ‘Court ruled correcﬂy tbat pone of the four exclus10ns apply to the facts

alleged (and once proved in the Rhodes case trial) in the Rhodm and Piedmont Amended

Complaint. The Trial Court should be affirmed.
' CONCLUSION -
Auto—Owners msututed then' DJ action over five years and nine months ago. When

the case was first scheduled for tnal threc years and eleven months ago it successﬁﬂly

. moved, over ob]ectxon, to continue 'the‘case‘:.' . When it was tried over two years ago it

unsﬁccéssﬁﬂlymove& tﬁe Trial Court to .;xtay the case. Aﬁer its éppeal it siwcessﬁﬂlymoire@ :
over objection, that its appal-pe stayed It now asks this Court to stay its appeal. Auto-
Owners bfought this DJ actién. Its moneyed corporafe status exempts it from the aging and
dying course under which merehmnm.beings exist. Auto-Owners can litigate forever. It
has a track record to demoﬁstrate that fact. Sam Rhodes is‘ a meré mortal. He cannot endme
endless litigation. “Justice delayed is jusucc denied” should be more than a slogan. This
case should proceed without further dclays or stays. -

For three years Manon L. Eadon d/b/a C&B Fabrication pa1d the premiums to insure
the st gn business he owned. He should notbe demed the beneﬁt ofthei insurance coverage.
The Auto-Owners policy includes “products oompleted operatxons hazard” coverage. The
allegations of the Rhodes and Piedmont Complaint certainly allege p'rc')perty damage.

Because of the prior Rhodes case trial, this Court has a preview of evidence that will be
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preseuted when the caseis tned aga.m. This prev1ew of the facts corroboraim the allegauons
of the Rhodes and Pledmont Complami as allegmg property damages that are covered under
Auto-Owners’ policy. T.be “Trial Court should be affirmed.

All of which ‘is_‘respect;ful_ly submitted.
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ISSUES ON APPEAL

1. Did the Trial Court cortectly determine, in the situation that presented itself, that

Mr. Eadon was an insured under Auto-Owners policy?

2. Did the Trial Court cofrectly"'dete‘nninc that there was an “occurrence” as defined '

-~ by the pohcy and South Carolma law?
3. . Did the Trial Courl correctly determine that property-damage occwrred as a rcsult
of an vecurrence?
4.  Did thev Trj'al Court correétly determine that none of the e){elusiohs in Auto-
Owners’ policy were cffccli\"e 10 deny coverage?

bTATFMENT OF THE CASE

" Thisisa declaratory judgmem action in whlch Auto-Owners mmally sought
declarations that it had no duty under.ils insurance contract to defend or indemnify

Marion Eadon based on allegations in an underlyihg civil action for property damage,

Rhodes v. Ladon, C.A. 01 -CP;207334. Original Ce)mplaint, ppr 5-6; R. 71-72. The
original complaint was filed in the Court of Common Pleas for York County on October
- 14, 2002. Defendants Eadon, C & B Fabricatidns, Inc: and Low Country Signs, Inc.

answered and counterclaimed for bad ;‘faiih failure to defend and breach of contract.

Answer and Courx_terelaim, pp. 4-5;R.1 38-39. "Auto-Owners filed an-amended complaint,

dropping its request for a dec)aration 1hat it had no duty to defend Eadon. R. 147-52.
This lmbatlon u)nlmued but trial of it was deferred until the completlon of the

underlymg tort action, Rhodes v. Eadon d/b/a C & B Fabrication, C A.No 01 -CP-20 334,

in Fairﬁc]d County. In that action, ju_dgmcnt was awarded agamstrManon L. Eadon d/b/a

' C & B Fabrication in the total amount of $6.5 million on Seplember 2,2004. The trial of
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this declaratory action was set for the September 13, 2004. Rather than resolve this case
at that time; on the day the case was called to trial, Auto-Owners filed a motion for a
continuance ostensibly in order to obtain a copy of the transcript of the Rhodes v. Eadon

d/bfa C & B Fabrication trial. The Trial Court granted Auto-Owners’ motion to continue

ove} the objectj()n‘ of all R_espk;ndent_s. After the iunderlyi;m.-g verdict was rendered, the
in_surénce company then moved for leave to file a _'seéon(_l amended complaint, wherein —
- for thé first time — it alleged that Mr. Eadon was not. even an insured under the policy.
Order- of 1‘]/’)/06, pp. 9-10; R. 21-22. The Trial Court allowed the amendment. |
| All parties moved for summary judgment in early 2005, which the Trial Court
denied. Réspondents here requested a jury tr&al on the‘ disputed issues of fact, most
particulaﬂy on the question of whéther Mr Eadon was an insured under the policy. The
Trial Court held that the only disputed issue of fact for tﬁe jury’s determination was the
~ ambiguity in the name$ of the businesses to be covered by the policy. The .issues of the
' ‘unambi guous terms of the policy — such as whether thcré was an “‘occurrence” and the
effect of the policy exclusions — were to be decided by the Court. I, pp. 10-11; R. 22-
23.
This decla;atory action was set for trial on June 26, 2006. Instead of going to
trial, however, all parties agreed on the following stipulation:
For purposes of this Declaratory action only, the named i.nsured on
Auto-Owner’s policies are reformed to C & B Fabricators, Inc. and -
Lowcountry Signs & Fabrication, Inc. both d/b/a C & B
Fabrication, trade name of these corporations.
Jd., p. 11; R. 23. The effect of Ythis. sﬁpulation was that, in cqnsidering coverage, the

judgment in Rhodes v. Marion L. Eadon d/b/a C & B_Fabrication was deemed to be

awarded against Rhodes v. Marion L. Eadon d/b/a C & B Fabricators, Inc.
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After exfénsive'Brioﬁog of the issues by the parties, the Court on ILIoVern'Ber 7,
2006, eniered its Order. R 13-60.

On November 16, 2006, Respondent Eadon, haying expended over $f 05.~
Thousand'Du“ar's‘ in this dcclaratory action, frled his motion for costs basod on the-

precedem in thxs State R.995-96. State Auto Prop And Cas. Ins. Co. v. Raynolds 357

S. C 219, 226, 592 S.E.2d 633 637 ("004) (“1t is well settled in South Carolma Lhat when
a defendant msured prevmls ina declarz_uory Judgmcm acuon, the m;urcd is entitled to
v r'ecovér attorney’s fees™). -
- On or about Novc’nober 21, 2006, Appellaht movcd to alter or amend the Order of ‘
November 7, 2006, or in Ihe a]tematrye, for anew trial. R. 998-1007. |
Mcanw}i‘ilc, tho' Court of Appo'al s, On Decernbver' i 5,>2006, .ivssued"rt_'ls ‘u‘npuvb’]ished
ooinion_,’No. 2006-UP-413, which reversed the judgment and remanded to transfer venue™

in Rhodes v. Marion Eadon d/bfa C & B Fabrication. The Court of Appeals held that.

venue was improperly set in F airfield County based on the.incorrect determination that
venue was provided in that County under S.C. CODE ANN. § 15- 7-10 asan® m]ury o
real property ” The Courl remanded the case to effect |l§ transfer to Clarendon Countyv
The Respondents petitioned for reconsideration and reconsideration en banc_‘, both of
which were denied. =~ !

Sobsequently, in this declaratory case, on Decem_ber 28, 2006, Auto-aners
Insurance Company moved to altcr or amend the Trial Court’s Order of Novcmber.7

* 2006, or in the alternative for 2 new trial under Rule 60(2) 4) and (5), orin the

allernative, for the Trial Court 10 stay the case in its current posture - implicitly
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requesting, inter alia, that the Court stay the payment of attomey fees to Mr. Eadon under

Raynolds. R. 1022-24.

On March 23, 2007, in response 1o the changed posture of Rhodes v. Eadon d/b/a
C&B Fabrication and to Autc;-aner’s motion for relicf or a stay, thc.Trial Court in this
declaratory‘manevr issued a_.Supplememal Order, R.61-62, which held that if the holdiné
of the Court of Appeals to reverse and ~remaﬁd remained in effect, Items 1V ar.ldAV in the
Findings and Conclusions of the Order of Novemi;er 7, Order, pp. 47-48;' R. 59-60,
would “be void and of no effect.” R.62.
| -Base_d ona motion from Respondems thdes and Piedmont Promotions, Inci, the
Trial Court issued a Revised Supplemental Order on March 30, 200.7, modifying its
Supplemental 6rder of Marvchv23. R. 63-64. The modification made clear that while
ltems IV aﬁd V were void and of no effect regarding the judgment in Rhodes v. Eadon

d/b/a C & B Fabrication, the Court’s “legal conclusion that Marion L. Eadon d¢/b/aC & B

Fabrication is insured under the terms of the policy and in accordance with the intention
of thé parties — remains in full force and.é-fféct.’f 'R. 64. The Trial Court also reiterated
the holdings in its Order of Novémber 7 that there was an “occurrence” under the terms
of the policy, that there was “property damage” under the terms of the policy, and lhgt
exclusions k, 1, and n in the policy did not bar coverage under the fact§ of this case.
Order of 11/7/06, p. 4?, R. 59; Order of 3/30/07,‘ p. 2; R. 64. The Revised Supplemental
Order also denied Auto-OWner’s motion féf a pew trial. |

On April 9, 2007, Auto-Owners filed its Notice of Appeal in this declaratory
action, appéaling the Trial Court’s Orders of November 7, 2006, and the Supplementary

Orders of March 22-and March 30, 2007.
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On April 19, 2007 Auto—Owners moved to stay this declaramry action-until the
conclusxon of the appeal On April 2 20 2007 Auto- Owners ﬁled a Supplememal
Memorandum in Opposmon to Eadon s Motion for Costs assenmg that South Carolina
precedent was mdppllcable because Auto Owners had not denied a defense to Mr. Eadon
Auto-Owner s initial Complamt had indeed, attempted to obtam a declaratron that it hnd
no duty to defend. It was withdrawn from Auto—Owner s Amended Complamt after Mr. .
Eadon counterclaimed for bad faith and breach of comrau R. 71 72, 138—39 147-52.

In thell’ underlymg case agamst Mr Eadon, Mr. Rhodes and Predmom
Promonom havmg been demed rehearmg by the Court of Appeals panel and en banc, -
petitioned the Supreme Court for Certioran'. By Qrderiof Februa.ry 21,2008, the

Supreme Court denied certiorari.in Rhodes v. Eadon d/bfaC & B Fabrication. B

_Auto-Owners had sought and obtained from the (,oun og .Appeals', on September

7, an Order staymg the appeal of tlus declaratory action pendmg conclusion of appeal ‘in
l

Rhodes V. Eadon ” Auto Owner\ also sought and obtamed from the Court of Appeals an -
Order glving it until May 14, 2008 10 serve and ﬁle its mmal_ brief in the 'a_pp_eal of this
.declaratory actron | : ._ ,r : . |

ThlS Rcsponden(s Brief responds to Appellant s Brief.

FACTS

The pdhions of tl1e_ Tailordd l’:‘ote.cﬂtion Policy:iss';ued 1o C & B dericatiors, Inc.
and Low Country Signs, Inc., for the period 9/ 17/2000-9/ l7/200l that pertain to liability
coverage are at R.. 83-96. The Decldrations, p. 2, show that there is coverage, and a -

B

premium charged, for sign manufacturing and sign crection, installation or repair. R75.
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The policy provides coverage, and a premium is charged, for “products/completed

operations” in both of the aforementioned categories of covered activities. R. 75.

The portions of the policy. that are most germane to the coverage questions in

issue are as follows:

COVERAGE A. BODILY INJURY AND . PROPERTY
DAMAGE LIABILITY

1.

Insuring Agreemenl
a.  We will pay those sums that the insured becomes lega]ly
" obligated to pay as damages because of “bodily injury” or
“property damage” to which this instirance applies.

‘b.  This insurance applies to “bodily injury” and “property

damage” only if:

(1) The “bodily injury” or “property damage” is caused by
an “occurrence” that takes place in the “‘coverage
territory”; R. 83.

Exclusions
This insurance does not apply to:

“Property damage” to’ “your product” ansmg out of it or any

party. of it. R. 86. ‘

L “Property damage™ to “your work” arising out of it or any
part of it and included in" the “products-completed
operauons hazard”. R 86. o

. “Property damage” to “impaired property” or property that

has not been physically injured, arising out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in “your product” or “your work”; or

(2) A delay or failure by you or anyone acting on your
behalf to perform a contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss of usc of other

propedty arising out of sudden and accidental physical injury to

“your product” or-“your work” after it has been put to its

_ intended use. R. 86.

n. Damages claimed for any loss, cost or expense incurred by
you ‘or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or
disposal of: ‘ ‘ .
(1) “Your product™;
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- (2) “Your work”; or

(3) “Impaired property”; .
If such product, work or property 1S wnhdrawn or recalled from
the markel or from use by any person or organization because

.of a known or suspected defect, deficiency, inadequacy or

‘dangerous condition init. R. 86. .. .

sECTION'n and WHO IS AN INSURED

1.

If you are designated in the Declarations as:

e. An organization other than a ,partnership or Jomt venture .

~ you are insured. Your executive officers and directors- are
insureds, but only with respect. to their duties as your
- officers or directors. R. 88-89.
1 ' T

SECTIONV — DEFIN]TIONS

5.

“lmpalred property” means langlblc property other than “your
product” or “your work”, ‘that cannot be used or is less useful

--because:

11.a

a. It incorporates “your product” or your work” that is known
or, thought to be defective, deficient, inadequate or
. dangerous or -

b. You have -failed to fulﬁll the terms of a contract or

agreement; . :
v if such propesty can be restored to use by
oA Thc rcparr replacement, adjustment or removal of * yourv
product”or “your work™; R. 93.

~“Occurrence” means _an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions. R. 95. ' ‘

“Producm-compleled operations hazard”
includes all “bodily injury” and “property damage”

occurring away from premises you own or rent and arising

out of “your product” or “your work” except:
“(I) Products that are still in your physical possession; or
‘(2) Work that has not yet been completed or abandoned.
b. “Your work will be deemed completed at the earliest of the
following times:
(1) When all of the work called for in your contract has
'been completed.

Work that may necd service, maintefiance, correction, repair or
replacement, but which is otherwise complete, wrll be treated

as completed R. 95

ROA-Page 1480



12. “Property damage” means:

" a. Physical injury to tangible property, lncludmg all resulting
loss of use of that property. All such loss of use shall be
deemed to occur at the time of the physncal injury that
caused it; or

b. Loss of use of tangible property that is not physically
injured. All such loss shall be deemed to occur at the time
of the “occurrencc that causcd it. R. 95-96

14. “Y our product” means:

a. Any goods or products, other than -real property,
manufactured, sold, handled dnsmbuted or dlsposed of by:
(1) You..

“Your product” includes: :

a. Warranties or representations made at any time with respect
to the fitness, quality, durability, performance or use of
“your product” ... R. 96.

15. “Your work™ means:

a. Work or operations performed by you or on your behalf and

b. Materials, parts or equipment furnished in connection with
such work or operations...

“Your work™ includes: .

a. Warranties or represem'mons made at any time Wlth respect
to the fitness, quality, durability, performance or use of
“your work” ... R. 96.

The facts of this situation, from which the Trial Court could reach the conclusions
that it reached, as reﬂécied_ in the Orders of November 7, 2006 and March 22 and 30,

2007, are derived from the pleadings and discovery in the present case and from exhibits

“and undisputed testimony in the trial of Rhodes v. Eadon d/b/a C & B Fabrication.! The
facts at the heart of this declaratory éqtion are stated by Appellant as follows:v

7. ’ RhodcsAan'd Picdmont Promotions, Inc. a_lléged in their
First Amended Complaint that they contracted with Marion L.

' Itis recognized that the jury’s verdict and Court’s instructions in Rhodes v. Eadon
d/b/a C & B Fabrication are of no effect. To the extent that sworn trial testimony is
not contradicted, it is submitted that the Court considering the declaratory question
could consider it. o '
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Eadon d/b/a C & B Fabrication to fabricate, deliver; and install
three outdoor advertising billboard signs on Rhodes’ and/or
Piedmont Promotions, Inc.’s real propeny in Fairfield County o
South Carolina. '
_ 9. - . Rhodes and Piedmont Promouons Inc. alleged in their
.. First Amendcd Complaint that Marion L. ‘Eadon d/b/a C & B
Fabrication completed the installation of the threc 5lgns n
February 2000 o
10. ~ Rhodes and Piedmont Promotions, Inc. a}}eged in their
" First Amended Complaint that one of the signs fell .on lntcrstate
Highway 1-77 on January 20, 2001.
11.  Rhodes and Piedmont Promotions, lnc aIleged in their
First Amended Complaint that the South Carolina  Department of
Transportation ordered Rhodes and/or Picdmont Promotions, Inc.
to take down or remove the remaining signs which had not fallen.

Second Amended Complaint, 197, 9,10, 11; R. 636-37. These statements of fact were.
not contradicted or disputed at tnal See Testimony of Rhodes, Tr Vol. I, pp. 49, 52-4,
58-60, 70, 76, 82 89-90; R. 11'59 1142 44, 1147-49, 1153, 1158, 1159 1164-65.
Tesumony ofEadon Tr Vol. I11, pp ]30 132, 135, 161-63. R. 1207 1209, 1211 1228-
'1230 There i is, therefore, no dlsputc as to thesc basic facts.

After the billboard fell across Interstate 77, a General Llablllty NOUCC of

Occurrence/Claim was forwarded from the insurance agent, Creech Roddey Watson *

lnsurance, to Auto-Owners. R: 1294f. h confirms that vne billboard fell and that another -

was taken down.
" Auto-Owners, after réceipt o‘f; the Notice of Occunence/Claim, sent Mr. Eadon a
series of letters outlining the parties rights under the policy. On February 8, 2001, the

insurance company sent Mr. Eadon a reservation of rights letter, suggesting that the

company was not sure if the incident constituted an occurrence as defined by the policy. '

R.1280-83. On May 1, 2001, Auto-Owners sent Mr. Eadon a follow-up letter. 1t

reiterates the fact that a billboard that a billboard that Mr. Eadon buik, “fell-across 1-77.”
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The letter discussed the costs of removing the bill@rd from 1-77 and assured Mr. Eadon
that, “[wle ﬁll have coverage under your policy to pay. for the _remm)al of the billboard
froﬁ the states [sic] highway so it co.uld be cleared and get 'the;,tvrafﬁc flowing again.”

. Al-no-Own_er’S Senior Claimg Agent, Mr. Andefs, said that he‘h’ad paid $71 00.% to do so.

" Mr. Anders also informed Mr. Eadon that, “I have previously sent you a rescrvation of V

rights letter and 'expléined to you what we would and would not have covérage for in this

particular loss.” R.1284-86. ‘Neither of these letters raised any question about whether
Mr. Eadon was an insured. lﬁ fact, they implicitly affirmed that he was an insured but
- might not have cév'erage for all damages claimed.

"Mr. Anders sent [eiters to Mr. Eadon and Mr: Rhodes during the remainder. of

2001 to addrcss various bl“S for consequentlaj damages R. 1287.

On F cbruary 8, 2002 havmg recexved the pleadmgs n Rhodes v. Eadon d/b/a C
& B Fabrication, Mr Anders wrote again to Mr Eadon mfomnng him, inter aha ‘that

Auto-Owners “will be prqvn'dmg a defense to you” in the cited legal action. [t also said

that, “[w]e have paid for what we believe is qovcrcd property damage thﬁs far under your

" Commercial General Liability Policy.” R. 1288-89.

On September 25, 2002, Auto-Owners sent another reservation of rights letter to -
Mr. Eadon, reilerating,thc statement first ‘comainc'd in the letter of February 8, 2001 but
omitted from any of the subsequent letters over the next 19 months: that Aqto-Owners
‘was unsure that there had been an “occurrencé” in the incident. R. 1290-93.

In none of its multiple communications Wilh Mr. Eadon did Auto-Owners ever
sﬁggest that he fnight not be ;n insur.ed under the policy. Though.the.y had had the

capfion of the underlying tort action at least since February 8, 2002, Auto-Owners did not

10
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make anylclaim that Mr. Eadon was not an insured under the policy ‘umil that claim was

made in connection with Auto-Owner’s moving to be atlowed to file and serve its Second
. Amended Complamt in thrs actlon ﬁled on July 18 2005, 50me three and one-half years
“after it recerved Rhodes Complaint i m the tort action and some 10 momhs after the |

verdict was reached in Rhodes v. Eadon d/b/a C&B Fabrication.

In the underlymg tort actron Auto-Owners in trying to mtervene had mformed
that court that, “Auto-Owners .. 1s the ‘insurance carrier for the Defendants and 1S
presently defending the Defendamg.-...” R.222. (emphasrs added). Auto-Owners was

not permitted to intervene in that action.

Havmg failed to intervene in Rhodcs v. Eadon db/aC&B Fabncanon Auto-

Owners also attempted to have a “special verdict form [be] vsubmlrted to the jury and/ora -
" form submitted to the jury and/or a general 'verdict form aceompanied By written
interrogatories” prg;sentéd to the jury. ‘Request for Special Verd.ict“f%c.)rm, R. 225—29, The -
whole basis for this request, as mentroned tn its rednest, is that Autd—()wners sought only
“for the jury to differentiate potentially allcged covered and non-covered losses alleged to

) be (-dLlSCd by the Dcfendant 7 R. 229 The only inference that can _]Ubtlfy such
interference in the tort case is that Autd Owners wanted to know which damages it was
responsible for, implicitly-admitting that there might be some. Aut‘o-Owners madcno
mention of having the jury determine thlher Mr. Eadon was an insured under the policy.
until the judgment of $.6.5 million was entered ag’ai'nst:him. c

After the Tnal Court entered its Order of Novernbcr 7, 2006 Auto-Owners made

- amotion to alter or amend the Judgment under rule 59(e) SCRCP R 998-1007. After

1
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the Court of Appeals issued its opinion in 2006-UP-413, Auto-Owners made an amended

motion to'alter or amend the Qrdgr of November 7. R. 1011-1020.

By Supp]cmental Order of March 23, 2007 and Revised Supplemental Order of
March 30 2007, the: Tnal Court demcd Auto-Owncrs motlons to alter or amend. On

Apnl 9, 2007 Aulo Owners filed its Nonce of Appeal The appeal was stayed pending

final resolution of Rhodes v. Eadon d/b/a C &B Fabrication. -

This is the Brief of Respondents Marion L. Eédon, C&B Fabrications, Inc., and

" Low Country Sig_hs, Inc., submitted pursuant to Rule 208(a)(2), SCRCP_. .

" ARGUMENT

1.  THE STANDARD OF REVIEW IS THAT THE TRIAL COURT’S
HOLDING SHOULD BE AFFIRMED IF THERE IS ANY EVIDENCE
"WHICH SUPPORTS IT.

" This Court has amculated the standard of review fora case such as this as

follows:

State Farm Mut Auto. Ins. Co v. Moorer, 330 S.C. 46, 51, 496 S.E2d 875 8§78 (Ct..

“On appeal of an action at law tried by the judge without a jury

[the Court of Appeals] will review the [judge’s] factual findings to -

determine if there is any evidence to support them.” South

- Carolina Farm Bureau Mut. lns. Co. v. Windham, 303 S.C. 330,

331, 400 S.E.2d 497, 497 (Ct.App.1990). An action to construe a
contract is one at law. Texcon, Inc. v. Anderson Aviation, Inc.,
284 S.C. 307, 326 S.E.2d 168 (Ct.App.1985). In legal actions, our
scope of review extends only to the correction of errors of law.
‘State Auto Property. & Cas. Ins. Co. v. Gibbs, 314, S.C. 345, 444

" SE.2d 504 (1994) (action to declare excess or secondary liability,

insurance coverage is an action at law and thus, facts found by a

judge sitting without a jury should not be disturbed upon appeal .

unless found to be without evidence which reasonably supports the

* - judge’s findings).

App. 1998).

12
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In the case‘at_hahd, there is evider;ce to support‘ edch of tl;e'Trial Court’s fa‘ctbual '
'.ﬁndir‘n‘gs, as eddressed infra. . |

. In the case at hand the}e is probative evidence to éﬁppon each of the Tnal Couﬁ .
factual ﬁndings |

1L THE TRIAL COURT CORRECTLY DETERMINED THAT MR. EADON
WAS AN INSURED BASED ON THE EVIDENCE IN THIS CASE

The pohcy provmon quoted supra., p. 7 states that an officer of the co:pomnon
which is the named insured under the policy is also an insured w:th respect to [hlsj
duties as” an officer of the corporatxon ” Pohcy, §111c;R. 89. Mr. [Zadon testified in |
. his deposmon that he was the presxdent of the corporatlon Eadon, Depo. pp. 13-14;

R 102—03:. Therc 1s no cv;dcqgc to the contrary: |

The ﬁm question, thcr’éfofe, is thih'er Mr. Eadoh’s’ dealings with Mr. Rhodes
were ‘\wth respect to” his duties as an ofﬁeer of the insured corporatior;. The second
questio'n‘is‘ whether the 'in‘su're(icorporaiion 15 E]e entity thé( Mr. Eadon is allcged to be

u
i
!

~ doing business as in RJ;leCS v."Eadon d/b/a C&B Fabrication.

Addressing the second'duestion first, Auto-Owners — and the other parties to this
action — stipulated that C&B Fabrication was the trade name for the named insured
cofpomlionez C&B Fabricatops; Inc: and Low Coumry.S‘igr‘)s &F abrication, Inc. That

stipulation is, de facio, to state the C &B Fabrication is the same legal entity as the named

insureds. Ttis clear, therefore,-(ﬁat the allegations in Rhodes v. Eadon d/b/e C&B

13
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Fabrication are against Marion Eadon d/b/aa named insureAd.2 This stipul_'ation, therefore,

makes clear that there is an affirmative answer to the second question — the insured

corporation is the corporation as which Mr. Eadon was doing business.

If Mr. Eadon, an officer of the insured corporation, was also “doing business as”

the insured corporation, the only reasonable conclusion is that he'was acting “with

respect to his duties as an officer” of the insured corporation. Mr. Eadon, in deposition,

" estified that he never operated or insured any business that was not a corporation. Dep.

of Eadon, p. 34, lincs 13-18; R. 1116, lines 13-18. There is no evidence that M. Eadon

2

To the extent Appellant asserts that a d/b/a designation represents only a '
proprictorship that is incorrect. The abbreviation “‘d/b/a” represents the phrase,
“doing business as.” The, phrase can indicate that a person is doing business as a sole
proprietorship, but that is not necessarily the case. The* ‘doing business as”
description is sufficiently general to refer to other forms of business organizations,
including partnerships and corporations. The caption of Jackson v. River Pines, Inc.,
276 S.C. 29,274 S.E:2d 912 (1981) includes a defendant, “.._The above listed
individuals d/b/a River Pines Company, a partnership.” In l" allevast v. Herzog, 225
S.C. 563, 83 S.E.2d 204 (1954), a pannérship was “doing business as” Firestone
Home and Auto Supplies, a trade name. The caption of a Fourth Circuit case mcludes
as parties, inter alia, individuals who are d/b/a a corporation, and apparent
partnerships d/b/a a corporation. In re Amercan Honda Motor Co.., Inc., Dealerships
Relations Litigation, 315 F.3d 417 (4"' Cir. 2003). Among the parties in American
Honda are over 80 “d/b/a” cntrics, mcludmg the following:

“Claudia Close, d/b/a Jim Close House of Honda d/b/a House of Honda, as
Executrix of the Estate of James R. Close, Humplirey Motors, Inc.”

~ “Breakaway Incorporated d/b/a Breakaway Honda, a South Carolina
Corporation” ' '
’ “Mildred Radar, d/b/a Pioneer Honda, a Califomia resident, individually and

on the behalf of all other similarly situated”

“Bob Jackson & Son, &/b/a Honda Santa Ana, a California Corporation”

“C. H. Jurgenson, d/b/a Jurgenson’s Honda, a Corporation”

“Henry Khachturian, d/b/a Hank Tarian, a California resident”
The American Honda caption alone demonstrates the variety of different business
relationships that are cncompassed in the general “doing business as” description. It
1s clearly not limited to sole pmpnetorshlps dcspnc Auto-Owners’ assertion to that

“effect.
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 was ever éfﬁliated with 'aﬁy sign fhanufactun'ng corporation .(.)Ilhé:l.’ phén'the qan‘ied
insufe&s ﬁnder Aufo—OWners’ poli“éy:_‘ Thm inexorably leads to the coqéillsioh thai
anything ih‘at Mr. >E>adon aid in ‘thc,"sigr.\ business was pu;suani to his plésition as an
executive officer of the namcd in;‘i;red g:érporations.
Mr. Rhodes’ uncontradicted 'leslir)hoﬁy in the Rhodes v. Eé@on trial was that he
visited and toured Mr. Eadon’s manufacuiring"facility,inuMamiin‘g,' S.C. and received Mr.
"Eadon’s personal assurances that they could build better signs than ;cmybociy had built.
And he said they were just a gréﬁt'comparjy and they éQu]d build'anylh-‘irig I wanted lh'em o
to. Tr.1, p. 49, line 11 p. 51, line 15; R. 1139, line 11- 1141, line 15 (emphasis added).
Mf. Rhodcs testified that M;.‘Ead(in told him that he could pérsona]ly guarantee the
 quality of the signs. Tr. I, p. 52, lines 3-8; R. 1142, lines 3-8. As a consequence of this
mee;ting, C&B Fabrication submitted a proposal to Mr. Rhodes to fabricate, deliver and; '
Ainstall lhree signs for Piédniont Prémoli'ons, Inc. Mr. Eadon’s name v;/és on the proposal
as “M L. Eadon, President.” Tr. I'p. 53, lines 2-24; R. 1143, lines 2-24._ Mr: Eadon was,
therefore, integrally involved in seé:uﬁng‘Mr.‘ Rhodes’ business for C&B Fabricqﬁbn, the’
trade name for Auto-Owner’s named insur_ed,AC&E .Fabricator.s:, Inc. Mr. I{.h(;des, ina
response in Rhodes v. Eadon,.'stalé%i that he relied on these assiiran.i:e‘s from Mr Eadon in
accepting the i)roposal of C&B AFabtrication. R. 1148, lines 9;25. |
The e\}idellcé of rccord{is alsb that the final price lhé corporation was to c:harge,
for_lh_‘e signs and the (.:onldition of tﬁe signs had to be ‘approved by Mr. Eadon. ’i‘r. L p-54,
lines 9-23; R. 1144, lines 9-23.
| ‘After the signs were installéd, one started leaning. When he was informed of that,

Mr. Rhodes telephoned Mr. Eadon, implicitly because Mr. Eadon was the presiden{ of
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C&B Fabri'catiop',.anlt_i the_man_whp needed lo‘,ﬁ_'x the prob}eni. Tr. 1, p. 70, lines 4-8;;R..
1153, lines 4-8. Mr. Rhodes testified that he telephoned Mr. Eadon several times and
mﬂmeMWmmmm@wwmmmwbmmmmmthM@Mwmmmm
he also tried to communicate w1th Mr. Eadon by lctter expressmg lurgency about the
situation.--Tr. I, p. 72, li_ne 3¥.p. 73, line 5; R. 1154, line 3- 1 155, line 5. Over the course
of a month or su Mr.andun w;s called upon to make ri ght tﬁe cérporaté obligation of
C&B Fabncatlon the tr;de name for Auto Owner ] named insured. Tr. [ ,p- 72, lme 6 -
p. 76, linc 14; R l 154, line 6 -1 158, line 14 Mr. Eadon’ 's own tcstlmony does not
contradlct_ Mr. Rhodes’ testimony about.Eado_n S reaction to the nptnce of the leaning
sign. Tr. 111, p. 159, line 25 —p. 163, liné 11; p. ]67, Jines 12-24; R. 1226, line 25- 1230,
line 11; 1231, lines 12-24. “ |

Both péuties infefably accepted that the obligation was é corporate one, as Mr.
Rhodes w‘rote to Mr. Eadon at C&B Fal;riéation, Tr. l; p. 72,'linesv'6-8; R. 1154, lincs 6-8; »
or Carolina F;bﬁéators, Tr.1, p. 73, lines 3-5; R. 1155, lines 3-5, and Mr. Eadon, in
respénding to Mr. Rhodes about rectifying the problem, stated that “a ,Iawsuit 1s a waste
of time due to the fact that C&B Fabrication went oui of business ... and does not have
any assets.” Tr. 1, p. '74, line§ 1-4; R. 1156, lines 1-4.. - -

There is, therefore, plénty of évidence from which the Trial Court could
reasonably hafre concludgd that Mr. Eadon’s actions with respect 10 inducing Mr. Rhodes
to accept the prop;sal (;f C&B Fz-lbrication? approving the price of the signs, and his
alleged inaction in ;espc;nding 'to Mr. Rhodes’ complaints were acts or omissions “with
respect to fhis] duties as tthe corporate insured’s] ofﬁ(’:erl,”&and thus an insu‘red uﬁder the

policy.
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The phrase “with respect to ...” is"broadér than other altemativé bhr_ascs that the

insurance company could have used.

Our law requires that phrases that expand covcrage should be construed broadly. ‘

Because the phrase “with respect 10 their duties as officers” expands coverage to incl;ide

more people, it should be construed broadly.” Our Supreme Court has addréss;ed this poirit"::

h

and the corollary that provisions of excl_usion are 10 be construed narowly, as follows:

We are of the opinion that the foregoing is the correct result under
the plain and clear language of the policy which we regard as being |
free of any ambiguity. DBut if there conceivably be any doubt
thercabout, the doubt or ambiguity! of course, has to be resolved
against the defendant. 'We quote the followmg from 13 Appleman
Insurance Law and Practice 106, Sec 7405: -

‘The courts have frequently stated that provisions limiting
liability of the insurer — such as excepuons from coverage,
exclusions, restrictions, and conditions — are particularly .
deserving of strict construction so as not to cut down the -
coverage which the insured beliqyéd he was purchasing.’

Cited as authority for the foregoing are cases from twenty-two

states, including the South Carolina case of Wheeler'v. Globe &

. Rutgers Fire Ins. Co., (1923), 125 S.C. 320, 118 S.C. 609. Also in
13 Appleman at page 170, Sec. 7439 we find the following: .

‘And subordinate conditions and’ provisos of & health policy ~
limiting liability should be strictly construed against the
insurer, since they limit the purpose of the principal object '
for which the policy was taken out.” Thompson v. Mutual
Bencfit Health & Ass’n, 209 N.C. 678, 184 S.E. 695;
McArthure v. Mass. Hosp. Service, Inc., 343 Mass. 670,
180 N.E.2d 449; Hunt v. Hospital Service Plan of N.J,, 33 -
NI 98 162 A.2d 561, 81ALR2d9I9 S

. *The courts have uniformly.held thal where the ¢lause
is one of inclusion it should be, broadly construed for the -
benetit of the insured while in exclusion cases the same
clause is given a more restricted interpretation. Jamestown
Mutual Ins. Co. v. Nationwide Mutual Ins. Co., 266 N.C.
430, 146 S.E2d 410. This is necessary because in both
situations the courts favor an interpretation in favor of
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coverage.’ Buddin v. Nationwide Mutual ‘Ins._Co., 250
S.C. 332, 157 S.E.2d 633. :

For the foregoing reasons, the judgment of the lower court is
reversed and the cause remanded for entry of judgment in favor of . .
the plaintiff in accordance with the views herein expressed. '

Millstead v. Life Ins. Co. of Virginia, 256 S.C. 449, 452-53, 182 S.E.Zd 867, 868-69
(1971). ) .

Therefore, in the case at hand, the phrase, “but only respect to their duties as your
officers....” should be construed in a manner as te provide coverage for the insured, Mr.

Eadon. It should be noted that the phrase does not say “arising out of their duties as your

officers,” which would cntail a. greater degree of . causal relationship between the

' insured’s duties as an officer and the darhages for which coverage is sought. The phrase,

“with respect to...”, is broad enough to include any activity by the insured that has any

connection to his duties as an officer of the named insured, while “arising out of” implies -

that the damage has flowed from or is connected with the insured’s performance of his

" duty as an officer. Our Supreme Court has held that if the phrase “arising out of” is b'eir'lg"

construed broadly, to provide coverage, it means more than “caused by.” When used

‘broadly, “in a clause of inclusion,” the phrase “arising out of...connotes ‘incident to,’

‘flowing from’ or ‘having connection with’ as well as ‘causal relation to.” . Town of

Duncan v.. State Budget and Control Bd., 326 S.C. 6, 13, 482 S‘E.Zd; 768_, 772 (1997)

quoting McPherson v. Michigan Mut. Ins. Co., 310 8.C. 316, 426 S.E.2d 770 (1993).
If “arising out of” is to be construed this broadly in a clause of inclusion, the

even-broader phrase “with respect to”. should be construed to mean “having any

connection to or relationship with” the business of the named insurcd. In this case, the

insurance policy, on the declarations page, states that the business of the named insured is
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“Sign Manufacturer.” Mr. Eadon should, therefore, under our law be an insured for any

damages resulting from the manufacture and sale of signs.

“The evidence.is that it was Mr. Eadoh’s intention, regérding th’e policy, that it

covered hlm for everythmg that happened in the. sxgn busmcss and 'it-was his testimony,

whlch was not contradxctcd thal Auto Owners agent, Mxke Watson had that same

- intention. Mr. Eadon’s dcposmon tesmmony as to the intentions of the parties was as
. .
follows: :

Q.  Ifthe policy was issued to C&B Fabrications. ..did you .
consider that ‘policy to cover. C&B Fabncators lnc
‘the corporate entity that’s formed? - o ’

A. ' [-assumed it covered everything that I was afﬁhated
with, myself 'and ‘all my afﬁhatlons with the sign o
business whatever name it was in.

Y I

Q. Did you go in there intending to insure any other type -
of business entity, olher than your corporanon Lhal
built sngns” -

A No. 7

Deposition of Eadon, p. 19, lines 2-1’0, 15-18; R:1108, lines 2-10,15-18.
Q. "What you intended when you got a genera] liability

policy was getting a general llablhty pohcy for C&B
Fabricators, In¢.?

A. And to cover: myself a[so .the corporation and me -
included. ' '

Q. . Youas an of] ficer of thc corporam)n?

A - nghl ) L

Depoéition of Eadon, p. 26, lines 13-19; R. 1112, lines 13-19.

Q. Did you ask Mike [Watson] any specific questions
about wha the puhucs did or. did not cover?

A. He assured me he’d take’ care of everylhmg and 'm
covered for everything just like I do on all my other
stuff. T say, “Mike, I need complete coverage of thxs
He said, “No problem. I'll handle it.”

* % %k -
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Did you ask him abbxjt what persons. may or may not
be covered by the policy? '

No. . o . .
‘Did. you ask him about ...any things that may be
excluded under the terms of the policy? .

He said [ was covered for anything no matter what. He
said 1 had $5 million [and] should be able to.do .
business for that company. He said, “That covers
_everything that you can think of.” '

> op o

Depositiori of Eadon, p: 27, lines 6-12, 16725; R. 1113, lines 6-12, 16-25.
Under the law of South Carolina, ihg: intentions of the i)artics are a factor to be
strongly considered in construing a policy of 'ihsurance. As this Court has held regarding

insurance contracts, “[tJhe purpose of all rules of construction is to ascertain the intention

of the parties to the contract.” Hansen ex rel. Hansen v. United Services Auto. Ass’n.,

| 350 S.C. 62, 68, 565 S.E.2d 114, 116 (Ct. App. 2002) citing Bruce v. Blalock, 241 S.C.
155, 161, 127 .S.E.Zd 439, 442 (1962). The intentions of Mr Eadon and the man who
sold him the Auto-Owners’ policy to cover Mr. Eadon’s sign business are important
,fact;)rs to consider in adjudicaﬁng this Acas;c. Contrary to the imp}ic;ltiqns n A'ppéllant’s
Brief, to consider the intentions of the pa-r’t‘ies is not to apply the Déclrine of Réas_onable
Expectations. That Doctrine exalts the expectations of the parties, or pany, over the
words of the insurance policy. South Carolina law does not support that Doctrine and the
Trial Court did not rely upon it. He;e, theibimenAtion.s of Marion Eadon and Mike Watson,
the agent selling the policy, are consistént with the words of thel p(;licy, correctly
~ construed, as to who is an insured under the policy.
Auto-Owners has stated or‘in.)plied that there is no coverage for Mr."Eado’n

because the jury did not fmd.C&B Fabrications, Inc. or qu Country Signs, Inc. liable

for damages. That erroneous conclusion is premised on the idea that Mr. Eadon is’
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- covered only for vicarious liability, liability derived from the liability of the corporation

itself. Thatis incorrect. The policy provides coverage for Mr. Eadon’s individual - :’ ‘

liability-for anything that has any cchnection with the business of the jnsur_éd. The™“who ~

is an insured” provision q'uotgd abo.v?e says abs;olqtely noth?ng from \vhich‘;)ne cbuid
conclude that there was no cover::age for Mr. Eadon ui;leés the cqr;%oi-atioh itself lWés
liable. The sentence in issue — “Your executive officers ... ar;: insureds, but only with
respect to their duticé as your_lbfﬁccr‘s. ...” — cannot rcasonabIs' Bc cdnstrﬁcél to mean :il')at
there must l?e a finding of liabi'lily against the corporation be_fore an executive 0[ﬁceri§,
~an ihsufed. Auto-Owners; ha.ving failed to state su&h in the policy, should not be -
allowed to rely on the cited extra-coﬁlractual concept.

Courts in other jUrisdictions‘havé addressed this issue.". The Supréme Court of

Missouri held that the chief operator of a city’s water treatment plant was an “executive

officer” whose liability was covered by the commercial general liahility policy éﬁrchased

by the city.  Martin v. United Sthtes Fidelity and Guaranty  Co., 996 S.W.2d 506 -

(Mo0.1999). The chief operator had personally installed a joint pipe flange assembly that

exploded, injuring another employeé. The employee obtained'an $800,000’ Jjudgment

against the chicf operator, and the liability insurer declined coverage. Reversing the trial

court, the Supreme Court held that the chief operator was an insured under the policy and -

that the policy covered his 'personal liability. The Court held as follows: . '

As noted above, executive officers are insureds under ihe
policy only with respect to their “duties as officers.” USF & G
argues, and the trial court agreed, that the conduct complained of
in Mr. Martin’s petition, the installation of a pipe, was not
managerial or administrative in character and, therefore, not within -
the scope of his duties as an officer. While USF & G does not
contest- that Mr. Cauthon’s actions in installing the pipe were
within his job responsibilities as chief operator, USF & G argues
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that “dutles as officers” include only those portions of an officer’s
position that are managerial in character. Mr. Martin argues that
all- job responsibilities pcrformed by executive officers are
included in their duties as officers, whether or not the
character of the particular act at issue was managerial. Again,
the insurance policy on this point is ambiguous, at best, and the
Court is bound to construc it against the insurcr and in favor of
coverage. Melvin Cauthon was an “executive officer” of -
Boonville, and because he was performing his duties as such when
his allegedly negligent conduct occurred, he was an' insured under
the cily’s commercial liability insurance policy wnlh USF & G.

Martin, 996 S.W.2d at 509-510 (cmphasis added).

The Tenth Circuit of the United States Court of Appeals has also addressed the

situation which prcvéi,ls here. Marathon Ashland Pipe Line LLC V. Maryiand Cas. Co.,
243 F. 3d 1232 (10'h Cir. 2001).

In Marathon Ashland lhe Court addressed a snuatmn in whxch a temporary

worker brought an action agamst Mar athon Ashland, whlch was an additional insured
under a commercial 'gengra] liability policy 1s$qed by Maryland Casualty to Steel
Structures, ]né, (“SSI?’). Maryland Casuajt_y dénicd coverage on the ground that : 1) the
injury did mot “arise out of” SSI’s activities; and 2) it asserted 1ha_l_the néme_d insured,
SSI, must be primarily negligent, and the additional insured no more.than vicariously
liable for there to be cover‘age." The Tenth Circuit rejected both of Maryland Casualty’s
positions. Its hb_ldings on these issues were as follows: |

~ Although we have agreed with the district court thus far,

- we reject its holding that Marathon’s liability did not “arise out of”’
- 8SI's activities. Our review of the undisputed facts convinces us
there was a sufficient causal connection between SSI’s operations
and Mr. Berg’s injuries to tngger the additional insured
endorsement. . Under Wyoming law, “arising out of” language as
used in insurance contracts carries a ‘‘natural consequence” level of
causation.... Applying this standard, Marathon’s liability must be
“the natural and reasonable incident or consequence of” SSI's
ongoing operations. for Marathon, “the causal connection being
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reasonably apparent:” Coverage will not lie, however, if
Marathon’s liability “was directly caused by some independent or
‘intervening caise wholly disassociated from, independent of or
remote from” SSI's operations for Marathon.... Therein lies the
real crux of this dispute: while Marathon argues that Mr. Berg’s
injuries arose out of SSI's activity of employing- persons who
worked at Marathon’s direction and control, Maryland Casualty
contends that Mr. Berg’s injuries arose solely out of Marathon’s
activities, independent and remote from SSI’s operations. Because
the “arising out of™ language is “plain and unequivocal,” this is a
question of law for this court to resolve..:. - We are persuaded that

- SSI’s act of liifing and paying Mr. Berg at Marathon’s requést and
then sending him out-to work under Marathon’s sole direction and'.
control was an ongoing operation out of which Mr. Berg S injuries
were a natural consequence. We therefore disagree with the
district court’s ruling that Marathon was not an additional insured
for purposcs of its hablhty to Mr. Berg.

~243 F3d at ]239 40 (cnanons ommed)(empha51s added) lUnder"the étandards of

Marathon Ashland, and considéring that the current case has the broader “with respect to”
wording rather than the darrower “anising out of,” Mr. Eadon would certajnly be an

msured.

.

" The Court also h:ld that an nsuréd was covered for his own negligence as well as
negiigence he incurred thrc}ugh the corporation. It held as follows:

Finally, Maryland Casualty asserts that the named insured
must be primarily negligent, with the additional insured no more
than vicariously liable, for this endorsement provision to apply.
Under- this theory, Mr. Berg’s injuries did not arise out of SSI’s
operations because SSI was not negligent. We have held,
however, that an endorsement provision with identical languagef
provides coverage for an additional insured’s liability arising out
of its own negligence. See Mclntosh v. Scottsdale Ins. Co., 992
F.2d 251 (10" Cir.1993) (applying Kansas law). In Mc]ntosh we
were faced with the same additional msured endorsement provision
at issue here and concluded the language was “ambiguous as to
whose neghgence is covered and whose neghgence is excluded
from coverage.” Id. at 254. We therefore interpreted the pohcy as
providing coverage for the additional insured’s liability arising out
of its sole neglgence. Jd. This appears o be the majority rule.
-Accord Mid-Continent Cas. Co. v. Swift Energy Co., 206 F.3d 487,
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499 (5™ Cir.QOOO)' (rcjecting  argument that identical policy
language himited endorsement’s coverage to additional insured’s
liabjlity arising from named insured’s negligence); Admiral Ins.
Co.. v. Tridem NGL .Inc, 988 S.W2a2d 451
(Tex.Ct.App.1stDist.1999) (interpreting identical policy language
and holding that coverage provided for additional insured’s sole
negligence resulting in injuries to named insured’s employee)
(citing McIntosh holding as the majority rule); Acceptance Ins. Co.
v. Syufy Enterprises, 69 Cal.Aprfh 321, 81 Cal.Rptr.2d 557, 561-
62 (1999) (identical policy language does not allocate coverage =
based on named insured’s fault. We are not persuaded the language
presented here is clearer on that point, and we-conclude this policy -
language does not limit coverage to the additional insured’s
‘vicarious liability. ‘

243 F.3d at 1240. The fact that C&B Fabrication or Low Country Signs-was not found

liab.lc in the underlying acﬁon is, therefore, irrclevant. Mr. Eador‘\‘is an insured under ;he
policy, covered for his own negligence in the 'ﬁxanufacture, s:;le anjd installation of
advenisiﬁg signs.

Under the unambiguous words of tﬁe .policy, com@ed consistently with South -~
‘Carolina and gencral law, Mr. Eadon is an insured.

To the extent that the definition of “Who is an Insured,” is ambiguoﬁs, that
ambiguity must be construed in favor of coverage of the insured and strictly against the

insurer. South Carolina Farm Bureau Mut. Ins. Co. v. Courtney, 349 S.C. 366, 370 0.4,

563 S.E.2d 648,-650.n.4 (2002) (“any ambiguity in an insulrance' policy must be construed

- liberally in favor of ﬂle insured™); Coakley v. Horace Mann Ins. Co., 363 S.C. 147, 152-

53, 609 SE2d 537, 540 (Ct. App. 2005) (“ambiguous or conflicting terms in an

insurance policy must be construed liberally in 'févor of the insured and stnictly against -

the insurer™).
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Mr. Eadon is unambiguously an msured under Auto-Owners’ pblicy based on the -

) termg of the policy, as construedﬁ under the law of South Carolina, and the undisputed

evidence. The Trial Court did not err in so holding.

M. THE TRIAL COURT CORRECTLY HELD THAT THERE WAS AN
“OCCURRENCE” UNDER THE POLICY. :

- As quoted supm p-7, Auto-Owners pollcy deﬁnes occurrence n a standard

manner, W1th the term’s basic meaning bemg ‘an accndent ” The Auto-Owners pohicy

~ does not define “acciden{.” In,the absence of a definition in the policy, our Supreme

Court has prescribéd_ the fo!lowihg definition of “accident™ “an unexpeéied happeni'n.g or .

evem,' which occurs by chance and usually suddcnly, with harmful resuh, not inténded 6r

designed by ‘the person suffenng the hann ” Auto- Owners lns Co V. Newman Op :

- No. 26450 (S C. Sup Ct ﬁled March 10, 2008) (Shea.rouse Adv Sh 9 at 63, 66) [2008 -

WI 648546} (addrcssmg standard ISO CGL policy vmually 1dentxcal to pollcy in t}ns
case.).

Under South Carolina‘law, the term, “accident,” is defined from the perspective of

the victim, not the insured. Peagler:v. USAA Ins. Co., 368 S.C. 153, ]6]' 628 S.E.Zd

475, 479 (2006) cmng State Farm Mut Auto. Ins Co. v. Moorer, 330 S.C. 46, 56-59, 496

S.E. 875 881-82 (Ct App. 1998) ln the case at hand the victims were Mr. Rhodes and

his company, Pxedmont Promotlons, lpc.

’ It is mﬁsputéd that one of Mr. R}iod'es’ signs fell into thé interstate highway. It
is also undlsputed that the fall of lhe sign was unexpected, sudden and with barmful
results not mtended by Mr. Rhodes. .See Tr. 1L, p. 112, lme 22 - p 113, line IO R 1171
line 22- ll7.2,. line 10. It was, _therefoﬁe, an ac_cidcm and conscq_ue'ptly an “occurrence” as

-deﬁned'by the policy.
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‘]t is ironic that Auto-Owners cites _L—J, Inc. v. Bituminous Fire and Marine Ins.
Co., 366 S.C. 117, 62] S.E.2d 33 (2005) regarding whether there was an “occurrence”

under a CGL policy, Appellant’s Brief pp. 36-37, rather than Auto-Owners Ins. Co. v.

. Newman, supra., in which it was a pqr?y; represented by the same Aatt'omeys.. In Newman,
our.Suf)'rcnic Court, distinguishing L-J, hel_d, contrary to 'Auto-Owner’s position, 'th.at
negh gcnbt construction, i.e.,‘negligeni appliéétion of stucco, rcsﬁ!tgd in an “(;ccuﬁcncc’i of
water intrusion. Shearouse Adv. Sh. 9at 70. - |

. In the current case, the Qnépﬁlradicled evidence is that the signs were nét built as -
designed and did not meet indixst_r.y siandardé’ or code reduiremgnts. Th’ej consequéntly
were incapable of withstahding codg-prescribéd'wind loads. Tr. 11, p. 249, line 8 - -p.
250, line 2_5; R.1176, linc 8 -‘-1177, liné 25. The -wind Ioads.constitutc “[t]hé same
generally harmful conditiéns" mentioned in the bolicy’s definition 'of “occu&eﬁce.” The
sudden, unexpected fall of .lﬁc sign pbsls which could not withstand repeated exposure to
the requilsi.te ‘wind-‘loads was, thercfore, ) an “occurrence” under ‘both asﬁects of the
policy’§ definition.

IV. THE TRIAL COURT PROPERLY HELD THAT THE FALL OF THE
SIGN POST CREATED PROPERTY DAMAGE AS DEFINED BY THE POLICY.

As quoted in full supfa., p. 8, the pqlicy’s‘deﬁnition of “property damage” has
‘two asf)ecfs: 1) physical injury to tangib]é propérty and.its_ loss of use; and 2) loss of use
of tangible property that is not physiuallyv'injur:cd. The Trial Court properly held that
" evidence supported claim_s.for- property dgmage in both of the cited vaspects. There is
uncontradicted evidence in the rc;ord that suppons:his holding. |

A There was Physical Injury to Tangible Propérty.
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As for physical injury to tangible property, the _unco;ltra(.licted evidencc is that one
of the sxgns fell into the interstate highway and was blockmg trafﬁc Tr. L p. 82 lines 10-
19; R. 1139, lines IO 19 Thcrc wcrc * €XPENSES connectcd wnth rcmovmg the sxgn,'
including cutting it_lo?se, Tr l,. p- 86, !ine_s 4".9; R. 1 161, lines 4'—9; renting a crane, Tr. [,
p! 87, lines 20-24; R 1162, 'linés 20-24; clcaningvup the billboard and rébuiidiﬁg fenccs
damaged by the blllboard’s fa]l Tr. I, p. 95, lme 14-p. 96, line 20; R 1168 line 14- 1169,
' lme 20; and — primanly — damage to real property upon which the blllboards were

inslalled as hixtures. 'l'rf l, p. 60, lines ]-16; R. 1149, lxncs_1716.

In Rhodes v. Eadon d/b/la C & B Fabﬁcation. Mr. Rhodes and Piedhdnt
Pmrﬁbtion_s speciﬁca]l‘y' Fiid .a‘l"lege — and prove t6 a jury - pﬁysica] _i‘njury to taﬁgii)le
prope?tyl inclﬁding damage to the real propérty to which the signs ha('i'been attached. :

That property included, as ﬁ.xtures; the signs. Specifically in their First' Amended

Complaint, the Plaintiffs alleged the following:

‘3. This Agtion:aris'es out of & transaction iﬁvo]ving_ injuries to
real property situated in Fairfield County, South Carolina.

9. When installed, each sign became a fixture on, and a part
of, the Plaintiff’s real property conseqﬁenﬂy enhancing the value
-and usefulness of the real propény

11. In December 2000 it 3 was observed that one of the thrce
signs was leanmg towards Interstate Highway 1-77 and this was
reported to the Defendant who was requested to correct the leaning
and to inspect the other two signs and make any needed corrections

"to them. On or about Wedncsday, January 17, 2001, the Defendant
made adjustments to the sign that was leaning and purportedly
checked the other two'si gns.

12. On the aftemoon' of Saturday, January 20, 2001, at
approximately 5:30° p.m., one of the signs fell on Interstate

Highway 1-77 into both southbound traffic lanes. The sign that fcll
was not the sign that was leaning previously.
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20. - As a direct and proximate result of the foregoing, the
_ Plaintiff has sustained injury and damage as follows:

a by having to remove the signs as aforesaid; .

b. the Plaintiff now has lost the opportunity to erect and
maintain. as an economic enterprise on his real property in
Fairfield County the outdoor advertising billboard signs
adjacent Interstate-1-77 as a consequence of the cancellation of
the three permits by the South Carolina Dcpaﬂment of
Transportatlon '

c. the Plainiiff has lost the éertnihty of the revenue of
" the advertising that the signs would havc displayed for years
to come; .

d.  the Plaintiff has paid for three signs which are worthless
- to him because they cannot be used. They cannot be used

because they were not built according to the design plans and as

built they are non-functional, useless, unsafe, and hazardous.

e. ~ As a consequence of having to remove the signs
pursuant to the mandate of the South Carolina Department of

~ Transportation, permanent fixtures on the PlaintifP’s real -
property had to be removed which has resulted in
significant injury to the Plaintiff’s real property and has

- significantly impaired its value and usefulness, which injury
cannot be replaced or repaired under the current mandates of the
‘South Carolina- Department of Transportation prohibiting the
use of signs at this location.

First Amended Complaint, Rhodes v. Eadon; R. 119, 120-2 l.., 124-25temphasis added).
Under South Carolina law, there' i; a four-part test for fiete'rmining‘whether an
item of personal' propeﬁy continues‘to be pcrspnal property or becomes a fixture on the
real property to whlch 1[ 1S allached Carro]l V. Bng, 227 S C. 9, ,86S.E2d612, 615
(1955). The four factors that govem-this determination are: 1) the mode of attachment or

annexation; 2) the character of the structure; 3) the intention of the party making the
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' amiexati(})n;Aavnd 4) the relationship of the panies'." Id. Here, all four of the factors support’

the idea that the sign posts were ﬁx.'tures'on the land.

Regarding t'hciﬁrst factdr, there YVI.lS testimony’ thva-t:‘thc base of the siggs'wds
inserted 27Afeet into the groﬁnd? Tr Vol.'l, pp. 59, 60, R. 1 148 li49, and the. signs were
considered to have; at Jeast a 50-ycar useful life. - Tr., Vol. I, p 116,R. 1173, linés l7-£’.l.
Thai is vinué!ly the 5dme life séén as mény houses. It has béen held by a Sdutharoliha

court that a m‘bbilg horiie, with 2 much diminished attachment fo the land and shorter

expecte(i longevity, was a ﬁxiuljt;:.. : In .rc Rebél Manufacturing and Marketiné C‘orp.;A, 54
B.R. 674 (Bankr. Db(, 1985). -

Regarding the second fadioy, the.'character., lo.f the stvr"‘u'cture, the §ign posts wére
conslm(;tcd on site using variousrcqmponem.s, permanently ‘joined. Thc;y could not be

removed or transported in one piece, but required destructive’ disas§embly. In Rebel

- Manufacturing and Marketing, the Court considered it significant that the mobile‘hom'e

“would have to be completely divided in order to be transported.” 45 B.R. at 676. Far

moré extensive, -and de':s‘tructi»ve, iwor.k would be - andAw.as..— réqpired to dis_rriéntlé the
signs in this case and tr_ans?cirt thc;ir components.

As to the %hird factér - thé inteﬁtion of Mr..‘ Rﬂdﬂes — it Qas _exprgssly hlS

. intention t:h‘;n thc siéns were io bc“ﬁxturtesénd to be in scrvice for 50 years. Tr., Vol.ll, p-

60; Vol. 11, p.116; R. 1149, lines 9-14; 1173, lines 15-22.

As to the fourth factor; ihe relationship of the parties was that Mr. Eadon’s

company was hired to fulfill the intention of Mr. Rhodes, so they.infcrablj' had the same

intention regarding the sign posts becoming fixtures. Inasmiuch as Mr. Rhodes owned
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both the land and}the siéhs, after their instal'lation,' Tr., Vol. 1, p. 60; R 1 149, linés 9- 16,
his stated intention would cléarly apply to both.

: Thcge_fore, Mr. thd_cS’ tcstimény, in Iight ofv;hc law, confirms Mt the sign posts
were fixtures on t_hé land. B'e_céusé the sign posts were fixtures on the land, they had

become an intcgral pért of the land.  Under South Carolina law, fixtures are_‘reél property.

Texaco, Inc. 'v. Warrington, 264 S.C. I8; 21, 212 S.E2d 57, 60 (1975). There was
phySicai injufy to the real propert)./ by the failure of a fixture on it. There was also loss-
of-use of that real property as discussed immediately infra.
" B. The Fall of the Bi]lboa’rﬂ Cau;e;] the Ldss of Use of that Billbﬁard, the
Other Two Billboards and, Consequently, the Loss-pf Use of the Real
Prpperty. :

Mr. Rhodes obviously lost the use of the billboard that fellinto Jniérénatg
HighWéy 77. Therc? was also loss of usé_of me 6ther twd billboardé, which Were not
physically i-njﬁreél but \;vhich had to be taken d6§§n because of an order frorﬁ the |
Depament of Transpoﬁation 'on the grounds that they were unéafe. Tr. l; p- 83, Lines 1-
15; R. 1160, linés 1-15. Tothe exteﬁt that the real property was not physicaliy_injured,
Mr. Rhodes lost the use of it as a p]atfqrm on which té construct advertising sign posts
because the State Department of Tmn;ponzilion r’evokéd‘his permit to erect advenising
signs on the pr(;perty. Tr. L p. 90 line 12 -p. 91. line §; R. 1165, line 12- 1166, line 8.

- Clearly, as the Tnal Court held,‘there. was qonsequential pro;;e_:rty damage to | |
property — other than ihé fallen sign itseif — that ﬂéwcd from Athe aﬁcident of thé
southernmost sign falling. |

The quantum of the property damage ié, at this momeﬁt, uﬁdeienniﬁed because

the Fairfield County jury’s verdict is of no effect. The uncontradicted evidence, however,

30

ROA-Page 1503



i that there was prop‘eny damage - as defined by the policy — that waé caused by the

C
1

“occurrence” of one of the signs suddenly and unexpectedly, that s, accideotally, falling
“to the interstaie highway The Trial'Coun was correct in so holding .

C. f he Tnal Court was Correct in Holding that thc Pohcy Covered all

- Damages Except the Cost of !he Slgnposts

lhe lnal Court was also correct n ho]dmg that Auto-Owner S pollcy covered all
of the damages Wthh were mcurred‘as a consequence of the sxgnposp S fallmg other than

the cost of the signs, which were the insured’s “product or \Ivork >’ as dxscussed infra.,

 themselves, $153,960.00. -VOrder, p.47;R. 59.

The remaining (wo categories of damages — consequential damages and punitive
damages —are covered under the policy. Our Supreme Court has stated the general rule -
regarding coverage by CGL policies of consequential damages, as follows:

A comprehensive general'liability policy, such as the one at issie,
provides coverage “for all the risks of legal lability encountered
by a business entity,” w1th coverage excluded for certain specific ‘
risks. Rowland H. Long, LLM., The Law of Liability Insurance,
§3.0-6[1] (2001). This type of insurance “is not intended to insure
business - risks,. i.c., risks that are the nommal, frequent,
predictable consequences.of doing business, and which business
manager can and should control or manage.” Jd. §10.01 [1]:
Specifically, ‘[t}he policies:do not insure [an insured’s] work itself,
but rather, they generally insure consequential risks that stem from' -
1d See also Isle of Palms Pest Control Co. v.

s

_that work.

Monticello Ins. Co., 319 S.C. 12, 459 S.E.2d 318 (Ct.-App. 1995),
ajf"d 321 8.C. 310, 458 S.E.2d 304 (1996) (general liability policy
is intended to provide - coverage for tort’ hability for. physical
damage to property of othcrs; it is not intended to provide coverage
for insured’s contractual liability which causes economic losses);
Sapp v. State Farm Fire & Cas. Co., 226 Ga. App. 200, 486 S.E.2d
71, 75 (1997) (noting risk intended to be insured is possibility that .
-work of insured, once completed will cause bodily injury or
damage to property other 'than to completed work. itself, and for
which insured may be found liable; coverage applicable under”
CGL policy is for tort hablzlxly for i injury to persons and damage to
other property -and not for contractual liability of insured for
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economicAlos.s because eompleled work is not that for which thé
damages person bargained). '

Century Indemn. Co. v. Golden Hills Bui]&ers 'Ine. 348 S.C. 559, 565-66, 561 S.E.2d

355, 358 (2002) The Supreme Courl s recent. holdmg in Auto Owncrs V. Newman i

supra., affirmed that CGL pohcres cover properly damage resultmg from an occurrence,
“to other property not the work product.” Shearouse Adv. Sh. 9 at 68.

The insurance company asserts_that damages incurred in takmg down the other

two signs were for “economic losses.” Appellant’s Brief, pp. 43-44. That. assertion is

_incorrect under our law. A leading Soutrr Carolina case- on economic loss, and the lack of

coverage for it, is Auto-Owners Ins. Co. v. Carl Brazell Buildérs, Inc., 356 S.C. 156, 588

S.E.2d 112 (2003). In that case, our Supreme Court answered the following (‘:ertiﬁedr
question from the South Carelina Distrrcl Court»:
Do the -subject CGL policies obligate 4_ the plantffs to -
indemnify and defend the corporate defendants for the claims of
the claimants which are economic in nature and bascd solcly on
the diminution in value of the claimants’ respective properties?

In Carl RBrazell, a declaratery .actron brorlght by Alrto—Owners ]rrsurance
Company, the claimant-defendants had brought claims against the buirder-defcndants
based on the presence of World War 1 e)rplberes on the property ’where the claimants
had purchased homes. They alleged that the yrrlue of their homes had been diminished.
It was important to the Cpurt that the. elaimante h:rd not al.legc,d'“any physical injury to
their property,”_ 356 :S.C. at 63, 588 S.ELZd at 115-16, so they haq rrq “property
..dramage” under the pelicy. Id The simat_ion at hand in this_ease 1S very much differenr.

The Claimants have alleged physical injury to their property.
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The géneral law is ‘thét gﬂ damages -that are céusal_lj}' rgléated to “property
damages” as defined in a CGL policy are covered by the policy. The following extract

. from the treatisc, Handbook on Insurance. Coverage Disputes, explains and provides

examples of its application:

The standard post-1973. CGL policy, which covers “damages
. because of ... property damage,” defines “property damage” as: (1)
the physical injury to or destruction of tangible property which
occurs during the policy period including the loss of use thereof at.
any time resulting therefrom, or (2) loss of use of tangible property
which has not been physically injured or destroyed provided such
loss of use is caused by anoccurrence during the policy period.
“[The | most sensible readlng of the ... phrase, ‘damages because
of ... property damage,’ requires the insurer to- pay all damages
whlch are causally related to an itém of ‘property damage’ which’
satisfies either of the policy’s definitions. Federated Mut. Ins. Co.
v. Concrete Units, Inc., 363 N.W.2d 751, 757 (Minn. 1985).

Thus, courts must initially determine whethér consequential - - -
damages follow either a direct physical injury to tangible property,
or a loss of use of tangnble property ... [IJf either of the two prongs
of the “property damage” definition have been satisfied,
consequential damages may constitute property damage. See, e.g.
Westchester Fire. Ins. Co. v. Bell Lumber & Pole Co., No. 86 C
8948 (N.D.IIl. Oct. 23, 1991) (consequential damages * were.
causally related to the rallroad company’s loss of use of its rail
cars); Central Armature Works. Inc. v. American Motorists, Ins. .
Co., 520 F.Supp. 283, 289 (D.D.C. 1980) (lost profits stemming
from loss of use of a shredder resulting from property damage
inflicted by acts of the insured were covered by CGL policy.);
Mianesota Mining & Mfe. Co. v. Travelers Indem. -Co., 457 .
N.W.2d 175, 182 (Minn." 1990) (“Damages which are causally
related to covered ‘propert"y damage’ should also be covered under
the - language of the pohicy.”); Cyprus Amax Minerals Co. v.
Lexington Ins. Co., 74 P.3d 294 (Colo. 2003) (under excess
liability policies, “property damage” can include the costs of
repairing a mine and the loss of use after a landslide); Federated
Mut. Ins. Co. v. Concrete Units, supra, 363 N.W.2d at 756-57 (the
loss of use of a grain elevator resulted in consequential damages);
Marley Orchard Corp. v. Travelers Indem. Co., 50 Wash. App.
801, 750 P.2d 1294, 1297, review denied, 110 Wash.2d 1037
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(1988) (stress-to tress constituted property damages were covered ,
by the insured’s CGL policy). ‘

A loss arising from “property damage” is recoverable, whether or
not the loss itself is tangible. See, e g. Ferrell v. West Bend Mut.
Ins. Co., 393 F.3d 786 (8" Cir. 2005) (lost profits resulting from
‘crop failure. are recoverable);, Dewitt Constr. Inc. v. Charter Oak
Fire Ins. Co., 307 F.3d 1127, 1136 (9" Cir. 2002) (“intangible
economic injuries may result from physical injury to tangible

. property” and such injuries are recoverable if they flow directly

. from the property damage); Aetna Casualty & Sur. Co. v. General
Time Corp., 704 F.2d 80, 83 (2d Cir. 1983) (lost profits resulting

" from defective motors incorporated into zone valves); Central
Armature Works, Inc. v. American Motorists Ins. Co., supra, 520
F Supp. at 289 (lost profits resulting from negligently rcpaircd ‘
scrap metal shredder); City of Burlington v. Association of Gas & .
Clec. Ins. Servs, Ltd., 170 Vt. 358, 368, 751 A.2d 284, 291 (2000)
(noting -an exception to the general rule that purely economic -
losses are not covered by insurance provisions covering damage to
tangible property in cases “when occurrence causes the loss of use
of tangible property, and the loss of use, in turn, then causes
economic losses such ‘as lost profits”); DiMambro-Northend =
Assocs.v. United Constr. Ins., 154 Mich.App. 306, 310, 313-16,
397 N.W.2d 547, 548, 550-51 (1986), appeal denied, 428 Mich.

- 893 (1987) (lost profits, additional overhead and labor costs
following fire'in a tunnel under construction); General Ins. Co. of
‘Am.v. Gauger, 13 Wash.App. 928, 538 P.2d 563, 566 (1975) (lost
profits resulting from defective crop seed); Safeco Ins. Co. v.
Munroe, 165 Mont. 185,527 P.2d 64, 68-69 (1974) (lost profits

- following injury to a wheat crop). '

Barry R. Ostragér & Thonjas R. Newman, Handbook on Insurance Coverage Dispz;tes

§7.03[b] at 425-26 (13" Ed. 2006). See also, First Newton Nat’l Bank v. General Cas.

A

Co. of Wisconsin, 426 N.W.2d 618; 626 (lowa 1988) (“Our conclusion 1s ;m.step with the

" conclusions reached by thé majority of courts that have intérpretcd similar provisions in
the fact of similar arguments .... Tangible prépeny rendered useless is injured and hence

is covered, since the definition of damages includes loss of use property resulting from

property .damage”); W.E. O’Neil Constr. Co. v. National ‘Union Fire Ins. Co., 721

- F.Supp. 984, 991-93 (N.D: HI1.'1989) (“National Union also contends that it is not hiable
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because “property damage’ does not include economic losses, and that t‘hbe only losées
claimed by the Owner a'gainsi"(')’Ne.il aré such ecohomié. losses. T_he Court rejects
National Union’s argument t};_at ccohémic >lésses i_ue_' not covered, based on two
independent grpundsi First, the policy specifically dcfincs".‘propeny damagg” as
. including “loss of use of. tangibie préperty which has not been physically ihju?ed or
destroyedl” Second, the Court disagrees with National Union’s position that the case law
has interpret e;i “property dmééé” as cxcludi}ngv all types of economic 165565...’5'),,

It. thercfore,‘ appears that a majority of courts holdi’thal a CGL poilicy providés
coverage 'for damages for loét 'brOﬁts' and dimi:nution in \;alué if they are caused by

“property damage” as defined by the policy. That is entirely consistent with thc South

‘Carolina Supreme Court’s bolding in Cehtdfy Indem. Co. v. Golden Hills Builders,
supra, which ess‘enliélly'holdsv that CGL policies provide coverage for all tort liability.
unless exéiuded, but not for 'thcl"i"r’fsured’s contractual liability l:or écoriomic loss.

The Iossés thai. Auto;Owﬁgfs 15 beihg 'asl;éd.,to cover are, therefore, not “‘economic
losses™ but are conséquemiél da{ﬁéges from a,ton. 'Such damavg‘és are generally within
the intended cover.age ofa CGL:];OI ic};.

D. The l;oli_cy wongid! Prqvidc Coverége for Punftive Daniagés.

Auto-Owner’s policy dogs: not ir_r;my wayz exclude coverage for punitive damages.
South Carolina does not. as al_-matter _of publch policy, hb_ld' that punitive damages are

outside of éqverage Sy hability nsurance policies. In fact, uvnder‘ the automobile liability

insurance section of our statutes, “damages” is specifically defined to include punitive

.damages, S.C. CODE ANN. § 38-77-30 (4) (2002) (** ‘Damages’ includes both actual and
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punitive damages”). Our public policy, therefbre, suppons the proposition that liability

insurance covers punitive damages.

" The insuring statement in Auto-Owners’ policy, in pertinent part, states that
nng , policy pe part, L

- “[wle will pay those sums that th; insured becomes legally obligated to pay as ‘da‘mages
vbecause of ... ‘propenj damage’ to whicil this insurance applies.” Policy, p. 1 of 14; R.
83. This statement does not limit coverage o actual (-Jl’ compensatory damages. .In
similar ciréumstances, South Carolina courts h_'ave. held thét g_enéral liability policies

cover punitive damages. South Carolina State Budget & Control Board v. Prince, 304

- S.C. 241,403 S.E.2d 643 (1991). The Prince Court held as fdllows:

The policy under consideration did not limit recovery to actual or
compensatory damages. The language of the policy here s
sufficiently broad ... 1o cover hability for punitive damages as
such damages are included in the ‘sums’ which the insured is
legally obligated to pay as damages because of bodily injury within -
the meaning of the policy. [Carroway v. Johnson, 245 S.C. 200,
205, 139 S.E.2d 908, 910 (1965)] Here, as in Carroway, the policy
does not limit recovery to actual damages. Instead, the policy uses
broader . language which, under the rules of construction and
interpretation of insurance policies, must be read as encompassing
punitive damages. The Fund is obligated, under the language of its

" palicy, ‘to provide coverage for any punitive damages awarded
against Prince. : .

304 S.C. at 249, 403 S.E.2d at 648. See aiso, State Fam Mut. Auto. Ins. Co. v. Hamilton,

326 F. Supp. 931, 935-36 (D.S.C. 1971) (affirming that coverage of punitive damages is’

consistent with the pl;blic policy of South Carolina, basAedron State statutes and Carroway
V. Johnson; 245S.C. 200,139 S.E.2d 908 (1965). Quotes Appleman lnsu‘rance Law and
Practice 1o effect that “[1]iability policies have been held to cover punitive, as well as

compensatory, damages”).
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In ﬂle‘p(:)liéy'hc‘rjc‘,;as m Pﬂ)_@, lh.e-phrasc,. .“ih(;se sums the ingured becomes
legally obligated to ~pay Ias dafnagesf’ 18 suﬁicienﬁy broad to -encompass puhitive
damages.. If theré is one c_lbl]ar ($] .CO) in ébvered actuél damages, ﬁlent all thé punitive
damages should" afso be.coi:/ered.' EVén exciuding thé p‘rimary loss-of-use dam?xg’es there
was obvnously more than one dollar in actual damages including, inter alia, damagc to
the fence, Tr., Vol. I, p 96; R. 1169, lmes 17-22; $300 for cuttmg sign loose on 1-77,”

Tr. Vol. L, p 86, R ll6l hnes 20-22; $1835 for the use of a crane to “aid in sign

rcmoval ” ]d at pp. 87-88; R 1162 lmc 19- 1163, Imc 9 $5590 for 10 hours use of a

 crane to “take the thlrd sngn down,” Id. at pp. 88-89, R 1163 lme ]6- 1164 line 1. There

appears to be no South Carolma case that holds thdt a general liability policy with such

broad wording fanls to prov1de coverage for pumuve damages Auto-Owners’ policy
here, under the law of Soulh Carollna | covers the award of pumtlve damages apainst Mr.
Eadon. P
~ The majority of dthér jun’sdic(ions alsé hold that CGL policiesb cover punil_i&e
damaée§ unleés they con;airi words that uhambigum;sly. exclude them. The treatise, 2 .
Barry R. Ostrager and Thom?fs R. Newman, Handbook oi% Insurance Céyer,age Disputes,
. §14.02 [a] pp. 1009-1010, states the following;

The majority of courts have held that an insurance policy which
‘ provides coverage for “damages” includes coverage for punitive
damages unless such coverage is specifically excluded elsewhere
in the policy. See e.g Ridgeway v. Gulf Life Ins. Co., 578 F.2d
1026 (Sth Cir. 1978) (Texas law); South Carolina State Budget &
Control Bd. Div. of Gen. Servs., Ins. Reserve Fund v. Prince, 304
S.C. 241, 249, 403, S.E.2d 643, 648 (1991); Southern Am. Ins. Co.
v. Gabbert-Jones Inc., 13 Kan. App. 2d 324, 327-28, 769 P.2d
1194,,1197 (1989) Hensley v. Erie Ins. Co., 168 W. Va. 172, 283
S.E. 24277 (1981); Dayton Hudson Corp. v. American Mut. Liab.
'Ins. Co., 621 P.2d 1155 (Okla. 1980); Harrell v. Travelers Indemn.
Co., 279 Or. 199, 567 P.2d 1013 (1977); Scott v. Instant Parking
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Inc, 105 TIL App. 2d 133, 245 N.E2d 124 (I Dist. 1969);
Lazenby v. Universal Underwriters ]ns Co., 214 YTenn. 639, 383
5.W2d 1 (1964)

" In reversing a trial court’s holding that. an award of punitive damages was not

covered by CGL policy, the Washington State Court of Appeals held as follows:

A review of case law from-other jurisdictions interpreting virtually
identical policy language shows that.the trial court’s rationale is
the minority rule. ‘Most courts do not focus on the meaning of
“because of”; they look instead to the phrase “all sums that the
insured becomes lcgally obligated to pay as damages” and interpret
it as providing coverage for punitive damages. See, e.g., Lazenby.
‘v._Universal_Underwriters Ins. Co.; Price v. Hartford Acc. &
Indemn. Co.; Abbie Uriguen Olds. Buick, Inc. v. United States Fire
Ins. Co. : Northfolk: & Western Ry. Co. v. Hartford Acc. &
Indemn, Co.; Harrell v. Travelers Indemnity Co.; State v. Glens
Falls Ins. Co.; Hensley v. Erie Ins. Co.; Skyline Harvestore
Systems, Inc. v. Centennial Ins. Co.; Providence Wash. Ins. Co. v.
Valdez; Brown v. Maxey; South Carolina State Budget & Control
‘Boardv Prince; But see. Heartland Stores Inc. v. Royal Ins. Co

‘The majority rule emphasnzes the absence of a specnﬁc
exclusion for punitive damages and the absence of any other
distinction in the pohey between compensatory and pumhve
damages -

Fluke Cofp. v. Hartford Acc. & 'Indemn. Co., 7 P.3d 825, 828-29 (Wash. Ct. App. 2000) |
(emphésis added)(footootc omitted). | |

In this case, Auto-Owners’ policy did not exclude punitive damages and it “could o
have explicitly excluded coverageb for punitive damageo had it'hey intended soc}t ‘an '
outcome.” Mathias, J. ef al, Insurance Coverage Disputes §9-20 9[c] cxlmg inter alia,

South Carolina State Budeet & Control Board v. Prince, 304 S.C. 241, 249, 403 S.E. Zd

643, 648 (1991). Given Auto-Owners failure 1o exclude coverage for punmve damages,

and that the policy expressly providés coverage for damages “that the insured becomes
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PRI

legally obligated to pay,” there should be coverage under the policy: for an award of

punitive damagci

V. THE TRIAL COURT WAS CORRECT IN HOLDING THAT- NONE OF -

THE POLICY’S EXCLUSIONS PRECLUDED COVERAGE FOR
CONSEQUENTIAL PROPERTY DAMAGE CAUSED BY THE FALL OF
ONE SIGNPOST, BUT PRECLUDED COVERAGE ONLY FOR THE
- COST OF THE SIGNPOSTS THEMSELVES. "

The Trial Court’s order of NoyemBer 7, 2006 included a ]engthy_; detailed analysis

of . the possible éppiicabilily of exclusions 'k I, m, and n in Auto-Owner’s policy. "Order _'

of 11/7, pp. 24-38; R. 36- 50. That court reached the correct conclusxon that only the cost .

“of the work product itself — the $153,960. 00 paid for the sign posts — was cxcludcd

Order of 11/7, p. 47; R. 59. The remamdc;r of the property damage was conscqugntla] ‘

damage to other property caused by the. accident of one sign post’ falling into the i

interstate highway. Appellant’s Brie.f, pp '45-50, provides a much less thorough and

compél]ing analysis of the applicability of exclusions k, 1, m, and n than does the Trial °

Court’s or_der. Each of the cited exclusions will be gddreésed infra.

Under South Carolina law, exclusionary clauses are to be narrowly construed so

as to provide éoverage to the insured if Jthgt is reasonably possible. McPherson v.

Miéhigan Mut. Ins. Co., 310 S.C. 310, 319, 426 S.E.2d 770, 771 (1993); South Carolina

‘Municipal Ins. and Risk Fund v. City of Myrtle Beach, 368 S.C. 240,243, 628 SE2d.

276, 277 (Ct. App. 2006). The term “arising out of” when used in a pbliéy exclusion is ‘

to be narrowly construed to mean, “caused by'.” Owners Ins. Co. v. Clayton 364 S.C.

) 555 561,614 S.E.2d 611 614 (2005) citing McPherson , supra.

A. Exclusion k does not Preciude Coverage of the Property Damage

Caused by the Fallmg of the Slgn Post.
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As qubted Suprz;., p 6;.exclusion k étates that ihé policy does not apply to
“property damaée” té “you:r.[i.e., .t_hc-i insured’s] prgducg.” f‘Propérty damage” and “your
produét” are deﬁne'd terms in the Vpolicy, as quoted supra., Ap. 8. -

The insured’s sole pfoduct-in~' the currént‘case was the éigrl posts. The use to
.w_hich Mr._Rhodes' put the sxgn posts was not C&B Fabrication’s f‘p®d®t” or any part of
1t The exclusion pertains solély- “to property dgmage Q C&B. Fabrication’s product,”
which does not include Mr.v"Rhode’s business. . The damagé to Mr.-Rhode’s business is
cénseqnenﬁél damage arising from the 6c_curr¢;1cé, not damage to "iheriinsured’s product.

Mr. Rhode’s prirﬁary claim, moreovel;, was for‘damag.e_to “real ‘prope\rty,” which
is specifically excluded from thé definition of “your product.” R. 96. There was both ]
i)hysicél Vda;mage to real property, e.g. the fact that tﬁe “siumps” of the signs remain
embed(‘ied.in’ the ground, approximafely 27-2l8 feet below the sdffa;e and 21 feet above -
 the surface, Order of 1 177, p.- 24; R. 36; Tr. 1, p. 60, lines 3-14; R. 1149, lines 3-'14; Tr. 11,
p. 237, lines 3-5; R. 1175,.]ines 3-5, as well as loss of use of the real property as a
plétform for the erection of signs. See, e.g. Tr L ‘p. 94, linc 22 — p. 96, linc 16; R. 1167,
liI.]-C 22- l.l6.9, lipe; 16, Tr. ﬁ, p- 113, line.s 11-23; R.'.l 172, ‘linés 11-23; T_r. HJ, p. 95, line

12— p. 97, line 14; R. 1195, line 12 -1197, line 14.

Under the holding of Auto-Owners Insurance Company v. Newman, supra., there
would be coverage fdi the costs of removal of the “stumps™ of the sign posts that were ‘
' taken down. Though AL}hey are part of the insured’s work product, their removal is a cost

of remedying the property damage caused by the occurrence 1o the real property. In

Newman, our Supreme Court reviewed, inter alia; the award of an arbitrator, affirmed by

a circuit court, to a construction company and homeowner for the cost of removing and
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replacing the negligently-applied stucco, which was the work product primarily in issue

in the legal action. The’ arbitrator and lower court held that the cost of removal and

replacement of the insured’s product was covered damaged. | The Supreme Court -

affirmed, holding as follows:

" [T]he arbitrator recognized the existence of the underlying
water damage to the home resulting from the defectivelylapplied
stuceo. Because this underlying moisture damage could neither be
assessed nor repaired without first removing the entire stucco
exterior, the trial court comrectly concluded that the arbitrator’s
allowance for replacement of the defective stucco was.covered by
the CGL policy as a cost associated with’ remedymg the’ olher
property damage that result from an “occurrence.”

NC\;\Iman Opinion 26450 (S.C. Sup. Ct. »ﬁled March ]O,‘2008) (Sllea;ouse Adv. Sh:9 at
p. 72). |

Remediation of the real properfy injured by ic occurrence here requires the
removal of part of <the ivnsured".s work: prodoet. 'lihat :should be a c.iovered cost under
Auto-Owner’s policy.'.

Exclusion k does not obviate coverage under Auto-Owner s pohcy, as- ‘the Tnal

Court correctly held, other than as to the contractual cost of the sign posts

.B. | Exclusion 1 do&s not Preclude Coverage of the Property Damage

Caused by the Falling of the Sign Post.
Exclusion 1, quoted supra., p. 6, ;excludés coverage for “probef_ty damage” to
“your [the insured’s] work.” - As mentioned previously, “pfopert-y damage” is a.defined

term, vupm p 8, as is “your work " Id. lnasmlich as the .§ign posts were both C&B

Fabncanon‘s ‘product” and “work,” exclusnon k and | overlap. Ina case such as this,

analysis of the effectiveness of these exclusxons is virtually 1de1]t_1cal, with ‘minor

exceptions not periinent here.
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As pointed out su'pr;av, pp. 40-41, regarding exclusion k, there was in' this case
extensive property damage — including both physical injury and loss of use — to much
property other than the insured’s work. The insured’s only work was the sign ‘posts

themselves; all other damages werc conse'qucntia} damages to property other than the

insured’s work. -Mr. Rhode’s primary claim is that the fall of thc'sign post, which was -

alleged to have been defectively constructed, caused substantial and enduring dgafnage to

his real property. Such damages, inc!udiﬁg remediation of the real property and its loss

of use, arc not excluded by exclusion. L The'hblding of Auto—Ownex_'s Ins. Co. V.
Newman is equally applicable regarding this exclusion. -

C. Exclusion m does not Preclude Coverage of the Conseqnentiai
Damages Incurred by Mr. Rhodes/Piedmant Promotiens, Inc., arising

from the Occurrence of the Falling of the Sign Post Installed by Auto- ~

Owner’s Insured.

Exclusion m ié quotcd sﬁpra., p- 6 It cxcludes covcmée for property damage ;0
“impaired property,” (which is defined supra, p. 7) or property that has" not‘been‘
ph)'éically injured, caused by a defect, dcﬁciency, inadequacy or dangerous condition in
the insured’s “produci;"br “w'x)rkl’é There is ‘an exccbtion vto t;xclusién m lh;il is very

important in this case. The exception states that exclusion m does not apply to the loss of

use of other property arising out of sudden and accidental physical injury to the insured’s

“product” or “work™ after it has been put to its intended use. -

The exception is fully applicable in this case to obviate the exclusion. As pointed

out supra., the loss of use of the real property is Mr. Rhodes’ primary claim. Rhodes”
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‘loss of use of the réal property.— and of the two .other sign posts — did have a causal

‘connection to or flowed from® the accidental fall of the sign post.

That the fall of the sién ‘was sudden, or un‘expected," and accidental is manifested . .

in Mr. Rhodes’ testimony, as fo'llows;

Q Sam, when you first lgot the telephone call that that sign had
fallen in the interstate, what was your reaction? :

A. 1 was scared. I got a call and ] had left town and when 1 left
they had the metal structure tied up to a crane and they were re-
welding and straightening it out. lhen Igeta call saying that
the sign had fallen in'the interstate, which 1 didn’ t know could
happen. And not only was it not the one that I had a problem
with, it was one below. that, and I was informed that the middle
sign was leaning again and that the traffic' was st'opped in the
interstate. They couldn t move anywhere because ‘the 'sign was
blocking the interstate and the sigh was leaning. One had

- already fallen it the interstate, and I was scared- that the other
one was going to fall and kill somebody

Tr. 11, p. 112, line 22 Q‘p; "113, line 10; R. 117}, line 22- 1172, ling 10. There is no -

evidence to the contrary.
There is also no dispute that the sign posts had been put to their inlended use, as

they had advemsmg signs on them: Tr l p 60 line 19 - p 63, lme 25; R. 1149, lme 19-

1152, line 25.. There is no cvndence that thc sign posts were not bcmg used as mtendcd ,

_Because the exceptlon to the excluston restores coverage, the broader meaning of the
term, “arising out of,” is to be used McPhearson v. ‘Michigan Mut. Ins. Co., 310
S.C. 316, 319-20, 426 S.E.2d 77-, 771 (1993).. As McPhearson states, “where the

words of a policy are capable of two reasonable interpretations, that constmctlon will -

be adopted which is most favorable 10 the insured.” Id

Our Supreme Court has construed ‘sudden” in an exceptnon to' an exclusion to mean

“unexpected.” Greenville Country v. Insurance Reserve Fund, a Div. of the S.C.
Budget and Control Bd., 313 5.C.:546, 548, 443 S.E.2d 552, 553 (1994) reh’ g
demed . , ]
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The exception to exclusion‘m is, therefore, f’ully appliééblg to the situation at hand. It
obviates any exclusionary effect that exclusion m would héve in the simz-lﬁon at hand.-

Even if thé exception did not consume the exclusion in this case, exclusion m

should n_bt Se effective to exclude coveragé for Mr. Rhodes’ primary damage claim, the

loss of use of real property. When the exclusion is construcd 'naﬁowly —to give a§ much‘.

coverage as reasonably possible — as our law requires; Owners Ins. Co. v. Clayton, 364

‘ SC 555, 560, 614 S.E.2d 61 1, 614 (2005) rgzh’;g dem’ed,' and construing “aﬁs'mg out of’
as “caused by,” as must be done in an exclusion, /d- at 561, 614 S.E2d a1 614 citing
McePhearson v: Mié:hig' an Mﬁt. Ins. Co., supra., excluéion m is -inapplicable. Thé
property damage, specifically the loss of use, was mi-c_a&d to the real property by a
.defect deficiency, inadequacy or dangerous (‘:ondition in the sign po-Sts — which would be

required for exclusion m to be applicable. The loss of use was caused by the State not

aHowmg signs to be re-erected on the propelty, as testlﬁcd by thc Dlrector of Outdoor
'Advert‘xsmg for the South Carolina Department of Transportqtlon, Mr. Keith C. Melvin.
Tr. 111, p 111, line 15 —p. 115, line 13;.R. 1200, hine 15--1204; li.neAl3. For purposés of
inclusion within coverage, such daﬁ)age was a conséquence of the occurrence - it
“flowed from” the occurrence or was “causally relate‘d” 1o it‘— but it was not “caunsed by”
tiae defect in the insured’s work, as required-io exclude coveragg

D. Exclusion n does not Exclude Coverage in the Clrcumstances of this
_Case.

Exclu510n n is quoted supra pp 6- 7 In thc context of this case if apphcable it
would exclude damages clalmed inter dlia,. for loss of use of the sign posts (C&B
Fabrication’s “work’ or product)v or “impaired propeny” if the sign posts or impaired

property were withdrawn or recalled’frqr_n the market or from use by a person or
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2

organization because of a defect, deficiency, inadequacy or dangerons condition in the -

sign posts or'in the “impaired property.”

The real property at issue is not “impaired property” under the deﬁnitidn because

it caninot be restored to its intended s by removing or repairing the sign posts. The real

ol

property is also not the insured’s “work™ or “product,” so it fits into. none of the three

-categories of property to which exclusion n applies. Exclusion n -is, therefore,

inapplicable.

As pointed out above, moreover, the primary dam‘age_»to the real property for -

which Mr. Rhodes seeks rccompcns’é: ~ its loss of use — was not because of a defect or

deticiency in the sign posts. Their loss of use was because of .the South- Carolina
Department of Transportation’s withdrawal of Rhode’s permit to erect adventising signs
on the real property. The permits were withdrawn because the business on the property

was determined to be a sham. As Mr. Melvin, the S.C. DOT’s director of outdoor

advertising, testificd, Mr. Rhodes would still have his permit to»e:rect signs on that real .

property if the signs did not fall or start leaning, Tr. 111, p. 115, lines 7-13; R. 1204, lines

7-13, which caused the: DOT insbéctors to- come onto the property and observe the

condition of the business. They would not otherwise have come onto the property.
Losing the permit was, therefore, a consequence of the sign’s falling but their loss was

not “becausc of” the defect in the insured’s work or product.

“Impaired property” is defined supra., p. 7. It means tangible property, other than
the insured’s “work” or “product” that cannot be used or is less vseful because it
incorporates the insured’s “work™ or “product” that is thought to be defective or
dangerous if the property can be restored to use by, infer alia, removal of the
insured’s “work™ or “product.” ' o '
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‘When the exclusion is construed narrowly in favor of coverage, as it must be,

Horry County v. Insurance Reserve Fund, 344 S.C. 493, 499, 544 S.E.2d 637, 640 (Ct.

App. 2001),° exclusion n is insufficient to preclude coverage of the damages to Mr.

Rhodes’ real property, including its loss of use. If the exclusion is ambiguous, m(')reo'v‘er, :

as it is, resulting from the exclusions’ use of the term, “because. of,” it is construed

against the insurer and. in favor of coverage. South Carolina State Budget and Control

Bd‘., Div. of Gen’l Sves. Ins. Reserve Fund v, Prince, 304 S.C. 241, 145-46, 403 S.E.2d
643, 646 (1991). ' |

Auto-Owners as the insurer bears the burden of establishing the applicability of

exclusions in its policy. Owners Ins. Co. v. Clayton, 364 S.C. 555, 560, 614 S.E.2d 6:! 1,

614 (2005) citing Boges v. Aetna Cas. and Sur. Co., 272 S.C. 460, 252 S.E.2d 565

(1979). In the case at hand, Auto-Owners has failed to meet its burden of establishing the

applicability of exclusions k, I, m, or n. Not one of these four exclusions is effective to

" deny cdvcrége for the uncontradicted damages brought forth in Mr. Rhodes’ lawsuit

against Auto-Owners” insured, as the Trial Court correctly held. -

CONCLUSION

The Trial Court’s Order. of November 7, 2006, R.13-60, and two Orders
supplementing that Order, R. 61-62, 63:64, should be affirmed. = The Trial Court

correctly ruled, based on uncontradicted évidénce, that Mr. Eadon was an insured; the fall

of the sign post was an occurrence; property damage to other property was caused by the -

occurrence; and no exclusions in the policy were effective to destroy coverage. There is

6 The Hosry County Court stated, “[e]xclusions in an insurance policy arc o be

interpreted narrowly and to the benefit of the insurcd.”

46

ROA-Page 1519



ev:dencc in the rcco1rd e.g. swom tesnmony and exhibits, Wthh suppoxts the holdmg of
the Trial Court, who .tned this d'ec.la'ratory~ action in a bench tnal. The Tnal Court’ ,
Orders art;, not based on an error of .l'a,w. This Court should, therefore, afﬁrm the anl
. Coun’s héldjng and remand the casc for >considcr"ation of Mr Ea(‘ion’s‘mAqtioln fqr costs
and attorney fees. |

Thq Trial Court’s Order should.be afﬁﬁnegi;

Respectfully submitted,

_ SWEENY, WINGATE & BARROW, P.A.

/%/%AKW"

- William O. Sweeny, 111
William R. Calhoun, Jr.
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Post Office Box 12129
Columbia, South Carolina 29211
' (803)256—2233
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.Inc. and Low Country ngns Inc. '
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o ~ REPLY ARGUMENT
I RESP(&)NDE'NTS IGNORE THE UNAMBIGUOUS LANGUAGE , OF. THE
POLICY AND THE DISTINCTION BETWEEN AND INDIVIDUAL AND A
CORPORATION IN SUPPORT OF THEIR ARGUMENTS THAT MARION L. EADON
MEETS THE DEFINITION OF AN INSURED UNDER THE FACTS OF THIS CASE.

There has never been a.n_iésue'of fact in this case concerming whether the
named insureds on the Auto-Owners policy are corporations. The policy is clear on its
face thét that the policy was issued to corporations. The entities named on the policy
both have “Inc.” included in tﬁeir names énd the Declarations Page specifically states
~ that the entities insured are “corporation.” (R. pp. 1296-1339). Because the policy is
clear on its face and there is nb ambiguity, there is no need to look beyond the terms of
the policy. Even if there were some type o'f ambiguity, Eadon states that he intended for
the policy to insure a corpofation and no other type of entity. .(R'. PP 1107-1‘1()9). When
he signed the- insurance application, he signed it on behalf of.the cqrporation} as an -
- officer of the corpm-fa'tipn. (R. pp. 1110-1111). The only issue of fact identiﬁéd by the triai
court concerned the> correct nar_nés “of ‘ the corporations being insured, whiéh tbe
stipulation between the parties resolved. |

As préviously stated, the pariies to the policy reformed the policy to refléct the
named insureds to be “C&B Fabricators, Inc. and Low Coﬁntry Signs & Fabrication, Inc.
both d/b/a C&B Fabrication, trade name of ih_esé wrporétions." Résp_ondent Eadon's
A'dismissal of the distinction betWéen' an individual and a co_rporaﬁon is summed up by his
statement that 'fThe effect of this ‘stipulatioln was that, in considering coverage, the

judgment in Rhodes v. Marion L. Eadon d/b/a C&B Fabrication was deemed to be

-awarded against Rhodes v. Marion L. Eadon d/b/a/ C&B Fabricators, Inc.” (Eadon’s

Initial Brief, p.2). Somewhat 'different[y; but té the same end, Rhodes, never conceding -
that the policy insures corporations, states, “Therefore, C&B Fabrication {not a corporate

_ entity] is insured. (Rhodes Initial Brief, p. 19).
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These pronouncentents ighore that "t:&B Fabrication” is not an entity.in' itself.‘ it
isa ﬁctron It has no sidriiﬁcance apart from what precedes the "d/b/é.”; Ha judgrnent s
rendered against Marion L Eadon d/b/a C&B Fabridation (who is not list_ed as' a named
insured), it will be a judgment rendered against an ’tndividual doing business under a
fictitious trade name. This is enttrely different from a( corporati_on'doing business under a
trade.name. o

Eadon's argu,ment, is that because both Man’pn L Eadon and a corporation do
business under the same trade name, Marion Eadon- is the corporation; 'they are one
and the same. However this a legal rmposs:blhty - as stated m Auto-Owners' initial
Bnef an mdwtdual can not be a corporatton and a corporatton cant be an mdrvndual |

They are separate and dlstxnct Iegal entlttes Hunttnq V. Elders 359 S.C. 217 597

S.E.2d 803 (S.C.App. 2004) (corporatton is an entity, separate and distinct from its
ofﬁcers and stockholders). B
» Rhodes admits in his Initial Brief that he never intended. to'sue'-a corporation, that
the corporation (C&B Fabn'cators Inc.) went out of busmess “[h]owever c&B
Fabrication was still in busrness as it had been all along (Rhodes Initial Brief, p. 10, 17-
18) tt has been Rhodes posmon throughout both cases that Marion Eadon d/bfa C&B
Fabrication is a separate .and distinct entity from the corporatlons insured under the
pohcy This is because for some reason, he was concemed that the defense ‘ploy” in.
the Rhodes case was 10 “deﬂect Ilabmty onto a defunct corporate entity wrth no assets .
(C&B Fabncators Inc) (Rhodes Initial Brief, p. 10) |
There is srrnply no escaptng the fact that Rhodes and Pledmont rntended to sue
an mdrvndual and avoid sutng and recervnng a verdlct against a. 'defunct" corporatton .
T_hey went after Eadon personally, and what they will recelve, lf they are su_ccessful, is a
personal judgment against ';Marion L. Eadon, who is not Iisted asa Inamed insured onthe -

policy issued by Auto—Owners.
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That being the case, the .Respondems have the duty to prove that Marion L. '
Eadon, the individual, meets the definiiion of an insured Qnder the facts of this particutar
@se. They failed to do so, and the tria} co(m’é determination on {his issue was an error
" of law. |

Eadon argues that the phrase “with 4respécl to their duties as your officers and
directors” means that if he is sued for anything having to do with-the corporation’s
busin'ess, he _automaticallyimeets‘. the p'olicy deﬂnitibn of an insured. This argument
requires that the Cpuri adopt an interpretation of the poli(iy t‘hat'renders the policy
definition of an insured meaningless. - . ' |

it is true _that corborate officers and directors ére insureds under the palicy, “but -
only with respect to. their duties as your officers and directors.” This limiting phrase,
_‘wher‘1 read in conjunction with the remainder of the Who is An Insured déﬁnitidn, is clear.
The definition goés on to state, . '

Each‘ of the following is also an insured:

a. Your employees, other than your execulive officers, but only for acls
within the scope of their employment with you. . . -

(R.pp. 1312-1314).
Unlike other émployees, it is not enough for an officer to be acting within the
scope -of his employment with the corporation to meet the definition of an insured. An

executive officer is only insured with respect to his duties as an officer. See, Creel v.

Louisiana_Pest Control Insuran&e. lné.. 723 So.2d 440 (La. Ct. App. 1998). ‘Auto-
" Owners does not contend tha{ tﬁere must be a finding of liabil‘ity against a corporation
befé(é an exécutive officer meéts the definition of an insured.. “However,. the policy
réqpires that an executive office claiming to be an insured must prove that he was acting

with respect to his duties as a corparate officer.
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Eadon failed to make the r’equisite showing. ”_By his‘own admission, the negligent
acts alleged in Rhodes_iand Piedmont's amended complaint‘are'not within his duties as'

an officer. His only duty as an officer of C&B Fabricators, Inc. and LowCountry Signs &

Fabrication, Inc. was to provide money and insurance for the oberaiidn of the

oo'rporations.- (R. pp. 1105-1114). . Chuck Benenhaley, an employee of the corporation,

was. in charge of running the business and everything involved with building, erecti'nQ,
inspecting and repain'ng signs. it Qas not ‘within Eaddn's duﬁes‘ as an officer to ru‘n'the
corporation, do any sign work, detennsne what matenals were needed to perform 5|gn
. work, negotiate any contracts or superv»se the. s'gn work of any of the employees He
did not personally design, build, repalr or inspect any signs. It. was not within his du'nes
as an_officer of the corporatlons to- design signs, build signs or repair signs. (R. Pp.

1103-1105, 11 14; 1205-1209).

Although itis alleged that Eadon met and spoke with Rhodes about contractmg

to bu:ld the signs and that Eadon approved a price reduction, Eadon was’ not sued for.

making the deal or reducmg the pnce As Judge Dennis put it, the deal is not the tort.”
» (R. pp. 1238-1239). He was sued for negligently fabn'cating, érecting, inspecfin’g and
repairing the signs. None of these activfties were within his kndwledge ‘expe'rience or
duties as an officer of the oorporatlon nor was he personally mvolved in any of these
actions. (R pp. 1103-1105, 1114 1205 1209) Furthermore Eadon testified that he did
not undertake any action with regard to Rhodes within his duties as an ofﬁcer of
LowCountry.Signs & Fabrication, Inc. (R. pp. 1117-1118).

The cases cited by Eedon-as persuasive authority are distinguishable.' Inrmrt_in
v. USF&G Co., 996 S.W.2d 506 .(Mo.l 1999), the officer dlaimed tha.t‘the installation of a

pipe was within his duties as an officer. Id at 509-51 0. In our case, Eadon specuf cally

denies that the actions he was sued for are within his duties as a oﬁ" icer. His teshmony
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could not be more clear on this point. There is.no ambiguity in the policy to be resolved
under the yfact's of our case. o

Marathon Ashland Pipé Line LLC v. Maryland Cas. Co., 243 F.3d 1232 (10™ Cir. '

2001) has no bearing on the issue before the Court. Marathon Ashiand does not involve

an executlve officer seekmg coverage nor does it discuss the policy provision at i issue in

this case. The analysis in Marathon Ashland regarding coverage for the negligence of
an additional insured is not applieeble to our situation. Auto-Owners’ definition of an
ineured speciﬁcally states that an executive officer is. only co{,er'ed with respect to his
duties» as aﬁ efficer of the insured corporation. Auto-Owners references the cases cited
in its Initial Brief as the applicable persuasive authon'ty. on this issue.

Furthermore, the trial court erred in_applying ‘the reasonable' expectations
qoctrine to defeat the "unambiguous terms of the policy. Eadon agrees in his Initial Brief
that the doctrine has been rejected in South Carolina, but that the trial court only used -
the word “expectations” in the context of determining the parties intentions. (Eadaon
Initial Bﬁef, p. 20).. Rhodes, in error, contends that South Carolina has adopted the
reasonable expectations 'doctrir-le. However, whether you apply the reasonaele
expectatlons doctnne or the rule of construction champloned by Eadon,

[w]here the terms of a written mstrument are unambiguous, clear and

explicit, extnn_snc evidence of statements of any of the parties to it, made

contemporaneously with or prior to its execution, is inadmissible to
contradict, add to, subtract from, vary or explain its terms, in lhe absence
- . of fraud, accident or mistake in its procurement :
" Bruce v. Blalock, _241 S.C. 165, 127 S.E.2d 439 (1962). " As previously dis‘cu‘ssed, the
trial court did not identify any ambiguity in‘the policy, and.there IS no arﬁbiguity in the .
' policy,-trlet .woijl_d warrant examination of Eadon’s expectations. Even if there were, his

‘testimony is clear that he intended to insure a corpbrate entity.
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- AUTO-OWNERS HAS NbT WAIVED, NOR SHOULﬁ IT BE ESTOPPED -

FROM SEEKING A DETERMINATION OF WHETHER MARION L. EADON MEETS
THE DEFINITION OF AN INSURED UNDER THE FACTS OF THIS CASE.

Rhodes and Piedmont raise as' an additional ground that Auto-Owners either -

waived the right to raise, or shbuld be estopped .from s_eeking‘ a determination of,

whether Marion L. Eadoh meets'the deﬁ’hition of an insured tjnder the facts of this 'Case."

First, Rhodes and Piedmont have no standing to raise these issues. They are not a .

party to the contract with Auto-Owners and are not insureds under the policy. See, In re

Estate of Andersdn, 559 S E.2d 222 (N.C. App. 2002) (“an estoppel operates neither in -

favor of, nor against, strangers-that is persons who are neither parties nor privies to the
transaction out of which the estappel arose.”); 28 Am.Jur.2d Estoppel and Waiver § 115

(1966).

Eadon; the person claiming to be an insured under the policy, does not raise the ‘

issues of waiver or estoppel in his Initial Brief,. and therefore has abandoned the issue.

E—

Yon, LL.C. v. Town of Mount Pleasant; 338 S.C. 406, 420, 526 S.E.2d 716 (2000) ('[a]

respondent may abandon an additional éustaining ground ... by failing to raise itin an

appeliate brief.”). Therefore, these i_ssues are not properly befO(e this. Court.

T
i

Furthermore, an insurance company cannot waive into coverage by omitting a
coverage issue from a reservation of rig'hts'letter or failing to inform an insured of a

known ooverage issue. South Carohna courts have repeatedly held that waiver does not

apply in the insurance coverage context “Walver cannot create coverage and cannot‘

bring into existence something not oovered in the policy.” 'Alverson'v. Minnesota Mut.

Life ins. Co., 287 S.C. 432, 524 S.E.2d 140' 142 (Ct. App.1985); Laidlaw Environmental

Servnces {TOC), Inc. v. Aetna Cas. & Sur Co. of llhnoxs 338 S.C. 43, 524 S. E 2d 847

(Cl. App. 1999); Johnson v. Wabash vae Ins. Co., 244 S.C. 95, 135 S.E.2d 620 (1964)

(holding the doctn'ne cannot be invoked by an insured to create a primary liability of the

insurer for which all elements of a binding contract are necessary.)
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In Laidlaw, the insured attempted to argue that an adjuster for Aetna made’

oehain admiésidns regarding o@verége in a letter resulting in a waiver of a coverage
defénse. ‘In'- aciherihg to “the long-standing rule 6f,law in South Carolina, the court
rejected the argument, finding that an insurénce company cannot wai\-/e into coverage.
Lﬂﬂ, 524 S.E.2d at 852. The Lg@a_w court also discussed that theré could be.ho
waiver becéuse Aetna, just like Auio-Owners in the present case, repeatedly reserved all

of its rights under the terms of the policy. Id. Therefore, the doctrine of waiver does not

apply in this case and can not be used to prevent Auto-Owners frorﬁ pursuing a valid

coverage position'in this case.
Rhodes and Piedmont also argue that Auto-Owners should be. estopped from
arguing that Eadon is not an insured as defined by the policy. Under South Carolina

. law, the essential elements of éstoppel are divided between the estopped party and the

party clainiiﬁg estoppel. Southem Dev Land and Gélf Co., Ltd. v. South Carolina Pub.

Serv. Auth,, 311 S.C. 29, 426 S.E.2d 748 (1993). As to the estoﬁped party, the essential
| elémenté are: (1) conduct aﬁpunting t'o a'false representation or concealment of
material fécts, ou; conduct calculated to convey ihe impression that the facts are
otherWise than, and inéonsistent.with, the party's subsequent assertions; (2) intention or
exbectatidn that such éonduct be acted upon by the othér party; and (3) actual or

constructive knowledge of the réa!..facts.- id. '
As to the party claiming estoppel, lhe_ essential elements are (1). lack of
knbwlédge or the means of acquirihg. with réasonable diligenfze. knowledge of the true
facts; (2) feasonable re_liance on the other party’s conduct; and (3} a prejudicial change
in 'posi(ion‘. id. |
‘Rhodes and Piedmont had ﬁo right- 1o rely on any statement made by Auto-

Owners to. Eadon. They are not insureds under the policy. In addition, none of the

. Respondents have made a shoWing of or even argued a prejudicial change in position
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as a result of any actionitaken by Auto-Owners. Eadon has testified that even if he had
known that he would not be covered under the policy for a jury award, he would not have '
'settled the case with Rhodes. . He also has testlf ed that he does not know what if

i
anything he would have done dlfferently (R. pp. 1122-1126). ltis Eadon's burden to

prave the aﬁ” nnahve defense of estoppel Provndent Llfe and Acc. Ins Co V. Dnver
317S.C. 471 478 451 S E.2d 924, 929 (Ct. App 1994). |
Furthermore Respondents claims as to when the i issue of Eadon ’s status as an
"insured was flrst raised i IS dlsmgenuous Auto-Owners served several requests to admit
upon Rhodes-on March 5,. 2004. - In response, Rhodes admitted that C&B Fabrications,
Inc: and Low Country Sighs, lno.bw‘er’e not defendants in the Rhodes case and that they
did not allege that "Eadon was acting as an officer, director, employee or agent of C&B
Fabrications, -Inc. or Lovr;:f?vCountry Signs, Inc. at the time of the events whvch are the
. subject of_thje allegation'sé in the complaint.” (R. pp. 1086-1088). Eadon also served’
responses to the Request 'to Admit. '(Ft p. 1090)
in addltlon Rhodes and Pledmont served thelr own Requests to Admtt upon
Auto- Owners regardlng this issue. Thns Request to Admit was forwarded to Eadon’s .
V counsel as well as to the Plalntlff Rhodes sought the followmg admission:
The Plamtnﬁ"s pollcy of insurance, effective September 17, 2000,
identified in the Complamt in this action, which named as the insured
“C&B Fabncatlons inc. & Law Country: Slgns Inc” -was issued for the
purpose of insuring, within the provisions of the pohcy_ the operation or
operations conducted by Marion L. Eadon under whatever name and

style used by him as either C&B Fabricatians Inc, or C&B Fabrication, or
C&B Erectlors, Inc., or Low Country Signs Inc.

Gt B . .
Auto-Owners reply was: “Dented as stated The Plaintiff craves reference toits
’ polrcy as to who |s an msured under the terms of the pohcy (R. pp 1091~ 1092)
. Eadon’s status as an msured was cleany an issue weIl before the Rhodes trial in August

2004.

" ROA-Page 1534



‘Rhodes also argues that Auto-Owners admitted that Eadon was an msured by

way of pleadings. contamed in a complamt filed in this case. That complaint was
\ amended and is not the p‘leadlng upon which this case proceeded to trial. In additien,
the a!legatio'rjs. referenced were denied by the Respondents. (Cemplair\t and Answers to
Complaint). “Mere allegations, Adenied by the other party, ere not evidence.” Bowers A

Bowers 304 S.C. 65, 403 SEZd 127 (1991) see also Vermeer Carolinas, Inc. v.

Wood/Chuck Chipper_Corp., 336 S.C. 53, 518 S E.2d 301 (1999)("Allegat|ons in a

[c]omplamt denied in answer are evidence of nothmg ).

Based upon the foregoing, Auto-Owners requests that tr1e Court declme to
entertam the issues Qf warv_er and estoppel. The issues are not properly before the
Ceurt, and even if they were, there is no evidence in the record to support waiver or

estoppel.

n. EADON’S MOTION' FOR COSTS IS NOT PROPERLY BEFORE THIS COURT '
AND HAS NO MERIT.

Eadon raises in his Initial Brief that ‘the triel court did not rule on his motion for
' costs and asks the Court to do so;" :This .issue of éﬁorneys fees and costs incurred as a
result of the proceedlngs before the Iower court i not properiy before this Court. Thatis
a matter to be dec1ded by the trlal court if (1) Eadon is ultlmately determined to be the
prevai!ing party in this litigation and (2) an award of attorneys fees and costs is deemed
appropriate by the trial court under the cireumstances.

Even if the issue"were' proberiy before the Court, the motiorr eheuld be denied.
First, Eadon did not plearj a basis for the recovery of attomeys fees and costs. He did
essen a counterclaim in_résponse to Plaintiffs Amended Complaint or Plaintiff's Second
Amended Cbmplairn seeking attorneye fees and costs. (R.‘pp. 716-721). Therefore, he
h‘es failed to plead ‘a pasis for the recovery of enorneys fees and costs, and his motion

shoeld be denied.
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In addmon no baSlS exists for the imposition of fees and costs against Auto—
Owners “As a general rule attomey's fees are not recoverab!e unless authonzed by

contract or statute " Hegler v. Gulf Ins. Co 270 S.C. 548 243 S E.2d 443 (1978).

Eadon does not assert a right to recover attomeys fees under any statute Eadon has
not asserted a counterclalm for relief pursuant to § 38—59—40(1). (R. pp. 71 6-722). In
additfon,‘the_policy éohtains no blaéis_ upon which to grant Eav‘don's;rnotion“.for, attomeys
fees. | |
_Furthermore, Hegler provides no basis upon which’ ip grant Ea&onfs .mpﬁon for
C(.')-sts. !n} Hegler, the in‘suran‘ce»‘f:ompany conte'ndedv that it had no duty to defend the
insured. Id. The Court,reaso'ned that the insurance company héd a. contractual duly to
defend that insured, and therefore had a duty to renmburse the msured his attomeys fees
and costs for sucoessfully requznng the ‘company to continue to defend.
7 __egl_e; is distinguishable from this case. In this'case, there is no iss,ue'réga'rding
the duty to defend, only the duty to indemnify. Auto-Owriers has defended;the'_l"\;rl_od_gg

action and continues to do so. AQto—Owners’ contractual duty regarding indemnification

is that it only has a duty to in_demdpify an’insured for damages covered by the terms of . |

the poliéy. This action is to determine if the jury’s verdict represents covered damages

agamst an insured.

South Carolina law does not support requiring Auto-Owners to pay Eadons
_attorneys fees and costs in this acpon. The General Assemblys passage of S.C. Code
Ann.. § 38-59-40(1) is evidence of this. Section 38-59-40(1) prowdes in pertinent part

In the event of a claim, loss, or damage which is covered by a policy of
insurance .. and the refusal of the insurer __. to pay the claim within ninety -
days after a demand has been made by the holder of the policy ....and a
finding on suit of the contract made by the trial judge that the refusal was’
-without reasonable cause or in bad faith, the insurer ... is liable to- pay the -
holder, in addition ta any sum or any amount otherwzse recaverable, all

. reasonable attorneys' fees’ 'for the prosecution of the case against the
insurer ... The amount of reasonable _attomeys fees must be determmed

10
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by the trial judge ... The amount of the attomeys fees may not exceed
one-third of the amount of the judgment.

Our Supreme Court has stated,

-Clearly, it was not the intent of the legisiature to require payment of

. attomey fees in every contested case won by the insured. Attomey fees
may be allowed the plaintiff only when the refusal to pay is ". . .'without
reasonable cause or in bad faith, . . . . * Every case must be determined
on its own facts. The plaintiff would not necessarily be entitied to have his
attomey’s fees paid by the company merely because a verdict was
directed in favor of the plaintiff.- ’

Baker v. Pllot Life Ins. Co 268 S.C. 609, 235 S E.2d 300, 302 (1977). See also, Spinx

Qil Co., Inc. v. Federated Mut. Ins. Ca., 310 S.C. 477, 427 SE.2d 649 (1993)("As a

prerequi"site to awarding attorneys’ feeS; Section '38-59-40(1) requires a finding that the
insurer's refusal to honor the claim was withaut reasonable cause'or done in bad faith,”). -
If an insured is_ enlitled lol aﬂoheys fees and costs in every”aciio'n in which it
prevails under the common law., there would be riq‘. rféed for § 38-59-40(1). Clearly,
Auto-Owneré has a nght 1o litigate. whether a claim fdr damages ié covered under the
te'rm_s of its poiiéy. Under South Carolina law, an insurance company is not.sa'ddled with
the burden of paying for attorneys feés' énd costs for bringing an action in gbdd faith to
" receive guidance from the court regarding its duty to indemnify an insured for damages
ot covered under the insurance policy.

For these reasons, Auto-Owners requests that the Court dec;lirie to entertain this
issue. If the Court considers thé motion .at this time, Auto-Owners requests that Vit be
denieﬁ
IV. - RESPONDENTS’ ARGUMENTS FAIL TO ADDRESS THE FACT THAT THE
ONLY PROPERTY DAMAGE THAT OCCURRED IN THIS CASE IS THE DAMAGED
SUSTAINED TO THE PRODUCT OF EADON'S FAULTY WORKMANSHIP AND
THEREFORE NO COVERAGE IS AVAILABLE UNDER THE POLICY

Respondents assert that Auto—Owners should have dlrected this court’s attention

to the Supreme Court of South Carolina’s March 10, 2008 decision in Auto Owners Ins.

Co. Inc. v. Newman, - S.E.2d -—, 2008 WL 648546 (2008) as an authority on

BT
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particular issuee in‘this appeal. _l-lowev_er, .Auto-Ovvners drd not direct the Court to this
authority because Nevv'rnan decielon iseued on March 10, 20?8 is not a ﬁnal order. The
decision has ‘not been rele.ased‘ for publication rn the: reporters. On the ‘contrary. the
Supreme Court recently granted a petition for rehearing_ in Newman on August 10'. 2008,

.and the opinion is still subject to revision or withdrawal Nevertheless Newman would
demand a reversal of the crrcurt court in this case as well since Respondents have farled
to allege or show “third party bodily injury or damage to other property." Newman,
2008 WL 64854l5 at *3 (emphasis added)

In this case, it is alleged that one of the three s;gns fell on the mterstate as the
result of the faulty workmanshlp of Eadon (R p. 269) There is no dlspute that the two
other signs had to be removed by order. of the '.ASouth_ Carolina Department of
'Transponation,_becauee the DOT deemed the 'slgns 'uinsa_fe; even though they did not -
fall. (Respondent Rhodes; Initial Brief, p. 7' Respondent Eadon’s lnitial Brief, p 9).
Rhodes alleges that as a result of Eadon’s poor work he lost mrllrons of dollars in
revenue from lost use of the signs and the diminution of the real estate because it no
longer had the signs upon it. (R pp 1192, 1173- 1174 1 178—1186) Rhodes also had to'
pay to have the signs removed (R. pp. 1143, 1 161-1 163)

The trial court in thls case concluded that all damages sustarned by Rhodes as a
result of Eadon s faulty workmanshrp except for the $1 53 960 00 pard from Rhodes to-
Eadon for three signs themselves is a covered Ioss under Eadon s CGL policy.

" However, the circuit court erred nits’ decrsron because 1) none of the alleged “property
damage”- sterns from an *“occurrence” because no “other property" was damaged

. i .
besides Eadon’s own product or work; 2) all of the alleged damages arise solely out of
physical damage and loss of use of- Eadon s work product all of which is unambrguously

excluded under the policy. -

12
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A “PROPERTY DAMAGE” THAT ARISES OUT OF FAULTY
WORKMANSHIP AND DAMAGES ONLY THE WORK PRODUCT OF THE INSURED
IS NOT THE RESULT OF AN “OCCURRENCE” UNDER A CGL POLICY PURSUANT
TO SOUTH CAROLINA LAW.

In L-J v. Bituminous Fire & Maﬁn’é lnsuranée_ Co., 366 S.C. 117,621 S.E.2d 33'
(2005) tﬁe Court fouﬁd that ’although the deterii_)ration to theiro'adways may have
constituted “property damage"uhder- the policy, the various negligent aclts of the
subcontractors upoﬁ which thé developer based its claim did not constitule an
“occurrence” for which the CGL pohcy prowded coverage. Id. at 123 621 S.E.2d at 36.
Specifically, the Court found that the developer's claim alleged negligent construction
causmg damage only to the work product itself (i.e. the roadway), and that such a c[a;m
-was fnerety one for faulty workmansr;ip.‘ id. Beca_u'se_damages to the work product
alone resuiting from faulty workr_nan_ship‘ 66uld ﬁot typically be said to have been “caused
by an acddent or‘b‘y expésuré to thé same 'gen‘eraAli harmful conditions,” tﬁe' Court
_ reasoned that such claims for faulty workmanship did not constitute an “occurrence”
falling within the policy's coveragel id.

1. Respondents must show “damage to other property or else
no occun'ence" may be found. : .

The Respondents may- establish an “occqnence" where a claim for faulty
'workmanship results in _eitﬁer “third party bodily injury” or “damage to other property.” bld
n. 4 Respondents have f{ailed to allege or Show any third party bodily injury. Therefor_e,
to establi_sh an occurner;oe', Respondent_s must demonstrate “damage to other prope@,'
or no occurrence triggering coverage exists in this case. Id.

) Respondents first attempt to satisfy this requxrement by baldly asserting that,
bec:—_:use one of the signs fell, lh_en an “occurrence” must have taken place triggering

‘coverége of all the Rhodes claims. This; however, is insufficient to establish damage to

“other property” in light of L~J and C.D. Walters Constr. Co., Inc. v. Fireman's Ins. Co. of

Newark, 281 S.C. 593, 596, 316 S.E.2d 709, 711 (CLApp.1984) An “accident” will not

13
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- be found where faulty wdrkmanship causes the workrnan's product Ito fail, injuring itself
alone. ‘Id. Falling_over is how a faultily constructed and erected.sign fails, just like
craeking and deteriorating is how a fauitily wnstructed road fails. ;Fhe'fact that the work
product itself farled and was damaged is msufﬁaent to estabhsh an occurrence d

. There is .no evrdence that the sign that fell- damaged any “other property” of
Rhodes when it fell. The sign fell on the‘ Interstate, but Respondents falled to show that
the interstate suffered'“property damage™ when the sign fell. Eadon asserts that

“accident” is defined »“from the perspective of the victim...” (Respondent Eadon’s Initial

Brief, p. 25 ) (citing Peagler v, USAA Ins. Co. 368 S.C. 153, 161, 628 S.E.2d 475,; 479
(2606)), Therefore, hhodes must show that his property, other than the .work product of
_Eadon, suffered "property damage" when the sign fell_. ] Respondent’s‘ oannot show
some “property dama'ge” to Rhodes_'- “other property,” thie‘case is indistinguishable from
L-J, and no "'occurrence" exists. o |
‘Respondentls try- to show “damage to other property by showmg that Rhodes
undertook expendrtures to address the failure of the srgns However, Respondents cite
to no authonty that shows that the expenditure of money constrtutes “damage to other
‘property.” Indeed the vrctrm in L J certamty expended money ‘to address the
deferiorated road. However. this expenditure was insufficient to estat_)lish"‘damage to
other property.™ Therefore, Respondents" oannot meet their burden. 'tJy relytng on
Rhodes" expenditu’reé. '
| Respondents then try to meet this requirement'-by 'showing that Rhodes Iost the
use of his signs, costing hlm money. However the Ioss of use of the work product rtself
is not “damage to other property.,” Rather, the vrctlm in L-J certainly lost the use of the

road white it was deteriora‘ted and' in disrepair Neverthetess the loss of use of the

property |tself was rnsufﬁcrent to show that other property had been damaged.

14
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'Therefe_l'e; Respondents éaenet meet lheir‘ burden by reiying on Rhode’s'A Ioss ef use of
the siQns. _

Responde'nfs finally tr'y' to meet this requirement By efguing thet Rhodes suffered
some. damage to his “real estate™ or “real property” fo establish damage to “other
property.” However, the substance of this argument is nothing more than the “signs
.injured themselves.” Respondents styees_ to this Court that the signs became “fixtures”
once they were attached to the Iaﬁd, and thus the signs‘ become part of the “real
properiy.” Aesuming this is true, this is 5 distinction without a difference. Even if the
signs were.transfoﬁned in the eyes of the law into “real property” by their joinder to the
land, this does not _make ae injury to thase signs suddenly “damage to other proberty."
The signs' cla_ssiﬁeation as ﬁxtufes do not change the fact thet the signs are still Eadon's’
work product. |

~On the comrar'y,. when the sigﬁs becahe fixturés and thus indistinguishable from
the real property upon which they were erected, the si_gns and the surrounding real
property sheuld be treated as Eadon's work product: L:J and C.D. Walters support ihis
result. Certainly, the road in Q,was a‘ﬁxture and an improvement to the real property.
Moreover, the real property was certainly ‘worth more with a functioning road than
withput-one. Howeve'r,v an injury to the road itself, without more, was insufficient to
establish *damage to other pr_operfy," ‘regardless of any devaluation or impedimen_t to the
use of the dirt underneath it.. Similarly, the Court of Appeals in CD Walters did. not
distinéuish tﬁe land from the trees.

Likewise, in this case, the signs remain Eadon’s work product and do -not
constitute “other proberty" whether or-not they are considered fixtures. . If they. are‘
considered fixtures, the fact that that the land they sal ‘on was worth mare with the signs
than wuthout them does not consmute damage to "other property.” The signs still only

damaged themselves and no “other property,” whether they were real property or
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chattel. Therefore, Respondents cannot meet their burden by relying on Rhodes’ loss

of use of the signs or the diminution_of value of the sumounding “real property.™

Respondents fail to establish ohe other piece of .RhOdes" prob’erty. separate from -

the signs. themselves, that was damaged in this case. This case is indistinguishable -

from L.l in this regard. South Carolina has established that “any liability that is incurred

because of faulty vvorkmanship is part of the insured’s contractual liability, not an

insurable event u-nder'a CGL policy.” L-J, Inc. v. Bituminous Fire & Marine Ins. Co.,; 366

S.C. 117 122 621 S.E.2d 33, 35 (2005) (citing lsle of .Palms Pest Control Co. v.

Monticello tns. Ca.. 319 S.C. 12, 16, 459 S.E.2d 318, 320 (Ct.App.1994) (emphasis

added). Therefore no liability is lnggered under the policy for Rhodes alleged damages :

2. The court should not conflate the facts.in this case to require

" only the. showmg of one “occurrence,” as Rhodes’ alleged

damages are dmsrble

Respondent Rhodes seeks to establlsh an occurrence tnggenng coverage for all
of his alleged damages by the smgle event of one of the S|gns falhng on Janoary 20,
2001. (R. pp. 269-274). However, even if this was an occurrence it is not an
occurrehce that would irigger coverage for the damages stemmmg frorn the removal
other two sugns as required’ under the palicy. See 1(b) The falling sign IS not an
“accident” that dlrectly “caused” the two stlll standlng S|gns removal as requrred by the
poltcy See 1(b) (emphasns added). Ralher it was the faulty workmanshlp of- Eadon lhat
caused the two stull—standlng signs to be removed by order of the South Carolina
Department of Transportatlon -

The Respondents have not shown that the srgns would not have had to be

removed “but- for" the fallmg of the flrst sign. See Oliver v. S C Dept of Hwys. & Pub

'1itis telling that Rhodes diminution in value claim was calculated using the “Income Approach” to
real estate evaluation. The “income” was derived solely from the fact that the signs were fixtures
an the property. The apprarser used the bullboard leases as the bas;s to. determme ncome. (R.
pp 1188-1 189) + ‘
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Transp. 309 S.C. 313, 316, 422 S.E.2d 128, 130 (1992) (defining “causation in fact”
utilizing"- the “but for” method). -On the contrary, the undisputed facts in this case
establrsh that there is every reason to believe that .the srgns would have had to be
removed regardless of the fallmg of the fi rst srgn since one of the two still-standing signs
| was already prevrously leaning towards the highway, and the DOT had already ordered
Rhodes to repairit. (R. pp. 1198-1199). ‘ ' |
All of the 'dameges relating' to the two still-standing signs stem from Eadon’s
faulty v{:orkr_nanship and the subseduent order of removal by the Department. This
causative ‘chain inolndes no “oceurrence," even if the falling: of the first sign is an
“occurrence” for the 'demages stemmi.ng.; from the loss of ‘that sign.? Therefore, no
coverage’is triggered for.any damages stemming from the rernoval of the two remaining
signs. -'

~B. EVEN IF .THE COURT FINDS AN “OCCURRENCE,” THE DAMAGES
ARE STILL EXCLUDED BY THE PROVISIONS OF THE CONTRACT.?

Appellant’s pohcy with Respondent Eadon is not amblguous and could not be
any clearer Exclusrons K, L and M exclude any . property damage” to Eadon’s
.product Eadon’s work or any rmparred property” that incorporates Eadon's
property or "work.” Moreover Exclusuon N excludes any coverage for any “damages
ansmg out -of the loss of use, wrthdrawal recall mspectron, repair, replacement,
adjustment, removal, or dispoeal” of Eadon’s “product,” Eadon’s “work,” or eny “impaired

property.” Taken together, these four exclusions completely bar Eadon from seeking

? Respondent Eadon makes this very point in his argument on Exclusion N: “Their loss of use
was because of the South Carolina Department of Transportation’s withdrawal of Rhode’s (sic)
permiit 1o erect adverlising signs on the real property. The permits were withdrawn because the
business on the property was determined to be a sham.” (Respondent Eadon’s Initial Brief, pp.
. 44-45) (emphasis in original). If this argument is true, then no "occurrence” exists that triggers
coverage for this loss of use.

* Throughout this portion of the brief, Auto-Owners refers to “Eadon’s faulty” or “defective” work.
Auto-Owners acknowledges that there has been no finding that Eadon did anything wrong or that
the work performed was faulty. The phrase is used for the sake of srmplrcrty only. :
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coverage under the CGL pohcy for the damages sought by Rhodes Appellant has
discussed the applrcatlon of these exemptions in detalt in its initial brief, and rather than
reciting its argumente in thts memorandum, Appellant will merely rebqtv the fallacious
arguments raised by Respondents in their briefs for the court's convenie_nc:e;

1. The, CGL Poliey is _not a performance bond, and'should not be
construed to operate like a performance bond.

Respondent Rhodes attempts to convmce the court that these exclusions mean
there “would never be.a covered c!avm under a CGL policy because the CGL “palicy
insures the very thing” th'e exclusions purport 10 exclude. (Respondent Rhodes Initial
Brief,.p. 37). This statement is patently incorrect. Our Supreme Codr’( has established
.that the purpose of a CGL ‘policy is ‘no,tlt‘o provide coverage for the insured’s faulty work
and product, or the loss of" use of that fauity Work and produot Rather, it is intended to
insure against faulty work that cauees an accident that oauses damagde to something
other than the insured's wdﬁ( or product. L-J, Id. at 123, 621 S.E.2d at 36 (citing State

Farm Flre & Cas. Co. v. Tlllerson 777 N.E. 2d 986, 991 (. App 2002)). Slmvlarty,

CGL pohcy is not mtended to caver economic loss resulting from faulty workmanshlp _

Century Indem. Co. v. Golden Hills Butlders Inc 348 S.C. 559 563-64 561 S.E.2d 355

357 (2002) CGL insurers are not obllgated to prov;de coverage for an msured in cases

“"that do not involve accidental Ainjury to 'property otherithan that on which insdred was

performing its work C D. Walters Constr. Co., Inc. v. Fireman's Ins Co. of Newark, New
Jersey 281 S. C 593 316 S E.2d 709 (Ct. App 1984) A
2 If the “loss of use” of the sugns is “property damage,” it is
excluded under Exclusions K-N, -whether or not you also call
the loss of the use of 'those signs “‘consequential damages »
- Respondents attempt to avond the exclusions by statmg that “the damage to Mr.

‘(Respondent Eadon’s tnmal Bnef p 39). Slmply titing Rhodes’ “loss of use” of the signs

as “consequential damages is not determunatvve of the issue of coverage. Coverage is
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determined by lookihg at whether there is aﬂprov‘is‘ion of. the polit:y .that allows or
.excludes coverage for the specxf C “property damage at ISSUE The loss of use of the
srgns is the very damage that Respondents rely upon to establish the existence of
“property damage” in therr briefs. Assumlng, arguendo, that the loss of use of the signs
is “property damage,” il is "‘property damage” that is unambtgu(msly excluded under
Exclusion K through N;’. Referring. to il'vas “consequential damages' in this portion of
Eadon's argument is merely a red herring.
| 3. The fact that the signs may qualify as “fixtures” or “real
property” does not avoid Exclusion K and L, since the signs
remain Eadon’s work and product even if they are “fixtures” -
or “real property.” :

Next Respondents assert that Rhodes primary claim is for damage to “real
property or the “real estate.” (Respondent Eadons lnmal Bnef p. 39); (Respondent
Rhodes lnmal Brief, pp. 36). As dlscussed above the fact that the signs may have been
transformed in the eyes of the law from chattel to real property because Eadon -affi xed
them to the ground does not change the fact that a exgn is still a sngn, and these signs :
are stitt’Eadon’S ‘;work” and “product.”” See 14(a)-(b) & 15(3’)—(b).~ Rhodes, at best, has
shown nothing more than “property damage" to the signs which includes the loss of their.
use. Exclusrons K and L drscla:m any coverage for Eadon’s faulty product and faulty
work, including any loss of use of that product or work and therefore no coverage is
available for the loss of the sngns, whether they be reel property or chattel.

4. " Assuming that there is a devaluation of “other” real estzrte
than the signs themselves, which Appellant denies,
Exclusions M and N completely bar any coverage for the
devaluation of any “other” real estate that was caused by the

incorporation and subsequent removal of the signs from the
ground.

“If, on the other hand, the loss of use ot the signs is not “property damage,” then there is no
covered loss under the policy, and the court need not even consider whether the exclusions
apply. See 1(b) see Appellant's Initial Bnef pp. 4244, :
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Exclusron M specrﬁcally dlsdalms the devaluatlon of any prOperty ln this case
the real estate mcorporatmg Eadon’s defect:ve work and otherwise mjured by Eadan’s
failure to' comply with the tErms of hrs agreement witthhodes. Eadon’s attempt to apply. -
an exoeption to EXdusionM is‘ineffective ' (Reispondent Eadon’s Initial Briéf pp. 42-43.)
Frrst the exceptlon requrres the loss of use of other property:” Eadon fails to identify
the loss of use of other property aside from the srgns |tself hlS remamlng real estate
is entrrely “usable.” Second Respondents agaln conﬂate the falling of the first sign wuth
the Department of Transportahon (3 order to remove the other two signs, whlch was not
caused by an acc:dent” at all, as’ requrred by the exceptuon (Respondent Rhodes’
Initial Brief, p. 39); (Respondent EadOn's lnitial Brief, p. 42). Rather. it was caused by |
the Department of Transportation’s order to remove éadon's'fauny work product before
any “accident” could tak‘,e“ ‘place tnvotvihg those two 'signs. -Exclusion M appvlies in full
force without exception in this case. »

| ',R_espondernts also ftate that a portion of E.adon'sv vvork product, the “stumps” of

the signs, still requires rernovat. (Respondent Eadon:’s Initial Brief, p. 40). Eadon then
asserts that the presence of these emmps “requires the removal of part of the insured’s
, work product. This should be atcovered cost under. Auto-Owner's policy.” (Respondent

Eadon’s Initial Brief, p. 41). First, this damage would be excluded by K andfor L. In

addition, Exclusion N explicitty states that “removal” <9i' “recall” of Eadon’s work product

is not covered.’ If Eadon desired to have the rernoval of his faulty work product covered,
“he should have either negotlated for Exclusron K to be removed from his agreement with

Auto-Owners or he should have purchased a pen‘ormance bond, which is desngned to

cover Eadon S faulty workmanshrp

Respondents argue that Exclusion N s'hould_f'not .a.pply, but nsisoonstme the

. sc‘ope'of Exclusion N in his argument. (Respondent’s Eadon’s Initial Brief, p. 44). As

slated above, Exclusion N exempts any coverage for any "damag’es"_arising out of “the .
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loss of use, withdrawal,‘ recall, 'inspection, repaif,‘ replacement, adjusbnént, removal, or
|, disposal” of Eadon’s f‘produc:_i,7 'Ead.on's “work,” or any “impaired property.” Assuming,
afg__uendo, that Rhodes has suffered “propeﬂy damage” to c_)ther “real property” (besides
his signs, which are clearly “your work” or “your property”) in this case, the “real -
property” falls squarely within the definition of 4‘impai}ed property™: “tangible property
other than ybﬁr product or your .work that cannot be used or'is-iess useful because it
incorporates “your product” 6r’ ‘;your:work" that is know or thought to be’ defeéiive,
deficient, inaaequéte' or dangerous.” See 5(a). Exclusion N does',not allow for any
damagés rg_sulting to Rhodes _“feal. proper.ty". because it was harmed by having Eadon’s
faulty work producf incorporated with it.
| 5. Respondent Eadon’s contradictory argument, if accepted,
conclusively demonstrates that there can be no finding of an
occurrence, and so the court need not reach the issue of
whether exclusion N applies.

Finaﬂy, Eédon attemplé to argue that Exclusion N does not apply by making an
'argum'ént that completely :destroys the possibility of an “occurrence” giving rise to
coverage for any “loss of use” of the signs in this case.' {Respondent Eadon’s Initial

" Brief, pp. 44-45). Eadoh asserts that the loss of use of fhe real 'propert)'/ was “not

because of a defect in the sign posts,” but rather “because of the South Carolina

Departmient of Transportation's withdrawal of Rhodes’ penﬁit to erect advertising signs

on the real property.” 'According_ to Eadon. t'he‘ téstimony in the Rhodes trial esfablished
- that if Rhodes was not»mnniﬁg a sham business on his propeny,‘the signs would still be
there. That being the case, there is ho o@nenbe. because Rh'odes‘"‘“loss of use” was
not “caused” by an “occurrence” as ‘r_’equired by 1(2) but rather thdes “loss of use” is
the proximaté result of his sﬁan’i opérations.- Oliver, 309 S.C. at 316, 422 S.E.2d at 130.
Therefore, the court need néltia.a.vén} reach the .iséue of whether Exdﬁsion N applies,

because the requisites of coverage are not met in the first instance.
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Based upon the fo

CONCLUSION

regoing discussion, Auto-Owners reguests that it be gra'ntéd

refief from the trial court's ‘Order and the case be remanded to the trial court with the -

instruction that it be stayed until the Rhodes case is .concldded; or that the Cdun. issue

an Order finding that Marion L. Eadon does not quai.ify as an insured under the'policy

and that the policy provides no coverage for the damages sought by Rhodes and

Piedmont.

* November 26, 2008 .
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HEARN, C.J.: Auto-Owners Insurance Company appeals from the denial of its motion to
vacate and/or stay this declaratory judgment action to determine coverage under an
insurance policy, following this court's reversal and remand of the companion tort action for
damages. In the alternative, Auto-Owners contends the circuit court erred in finding Marion
Eadon d/b/a C&B Fabrication an insured under the policy, there was an occurrence
resulting in property damage, and that none of the argued exclusions contamed m the
policy apply. We affirm as modified.

FACTS/PROCEDURAL HISTORY '

- Marion Eadon is the sole owner and shareh older of the businesses C&B Fabrication, Inc.

(C&B) and Lowcountry Signs, Inc. (Lowcountry), which both conducted business under the
name C&B Fabrication. Samuel Rhodes is the sole owner and shareholder of Piedmont
Promotions, Inc. (Piedmont), which owns or leases outdoor advertising space in various
locations. In 1999, Rhodes entered into discussions with Eadon and C&B to design,
fabricate, and erect three outdoor advertising signs-on property owned by Rhodes that
bordered Interstate 77 in Fairfield County, South Carolina. In addition, Rhodes obtained
the necessary pemmits in the name of Piedmont with the South Carolina Department of
Transportation (SCDOT) to erect the three signs. As a result of those discussions, C&B'
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-agreed ta complete the sign's for $153,960. “Throughout the pefiod of fabrication and

installation of Rhodes' signs, C&B and Lowcountry held a Commercial General Liability
Policy (the Policy) with Auto-Owners Insurance Company (Auto-Owners).

Approximately ten months followmg the“installation of the signs, the middle sign was
discovered to be leaning towards I-77. Rhodes contacted Eadon, informing him of the
prablem, and Eadon eventually sent a crew to address the issue. Three days after the crew
visited the site, one of the other signs fell across I-77, blocking both lanes of southbound
traffic. Rhodes immediately requested that Eadon remove all three signs; however Eadon
removed only the one that previously had been leaning, refusing to take down the sole -
remaining sign. SCDOT investigated the incident, requiring Rhodes to remove all the signs,
and also revoked Piedmont's permits to ‘maintain signs on the property in the future
Accordingly, Rhodes had the remammg srgn removed.

Subsequently, Auto-Owners sent a reservation of rights letter to Eadon regarding the
incident, stating it was unsure as to whether a claim existed under the Policy. Over the next
few months, Auto-Owners paid several claims for damages caused by the fallen sign, but
stated the Policy did not cover the majority of expenses that would be incurred followmg the :
loss. Thereafter, Rhodes and Piedmont: ;brought suit (Tort action) against Eadon d/b/a C&B
Fabrication, alleging damages to the real estate owned by Rhodes and lost income by
Piedmont due to the negligent design, fabrication, and erection of the signs by C&B, which
led to the destruction of the three signs and the loss of the SCDOT permits. While the Tort -
action was pending, Auto-Owners filed this declaratory judgment action (DJ action) against
Rhodes, Piedmont Promotions, Eadon, and Lowcountry, to determrne coverage provided
under the Policy. Auto-Owners contended there had been no occurrence, as defined under
the policy, or altematively, that certain exclusions contained within the Policy avoided

- coverage. The complaint also sought a stay of the Tort action pending the resolution of the

DJ action. It does not appear that this request for a stay was ever considered by the court,
and, in fact, the DJ action was deferred pending the resolution of the Tort actlon

The Tort action resulted in a Jury verdrct |n Rhodes' favor for three mrlhon dollars in actual
damages and three million five hundred thousand dollars in punitive damages. Following
the verdict, Auto-Owners moved to continue the DJ action in order to obtain a copy of the
Tort action transcript, which was granted. Thereafter, all parties to the DJ action made ,
motions for summary judgment. Auto-Owners also made a motion to amend its complaint,

which was granted.. In its amended complalnt Auto-Owners proposed changing its caption
from "Marion L. Eadon d/b/a C&B Fabrications, Inc.” to "Marion L Eadon d/b/a C&B:
Fabrication,” as well as contending in its pleadrngs for the first time that Eadon d/b/a C&B
was not insured under its pol|cy The circuit court denied all motrons for summary’
judgment. '

The DJ action was set for a jury trial with" respect to one |ssue however pnor to the
introduction of any evidence, the parties entered into a stipulation which, for the purposes
of the DJ action only, reformed the named insureds on the Policy to reflect the fact that
Eadon had insured several different compames under the Policy over its life, and each of
the companies was understood to have done business under the name C&B Fabrication.
The circuit court then decided the remaining issues before it non-jury, finding: there was
an "accurrence” under the Policy that resulted in property damage to Rhodes; none of the
argued exclusions applied; Eadon d/b/a C&B Fabrication was an insured under the Policy,

.

~ and with the exception of the actual contractual cost of the three 5|gns the judgment
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" rendered in the Tort action should be paid by Auto-Owners up to the Pdlicy s limits; and
post-judgment interest would accrue on the jury verdict until such tlme as Auto-Owners
paid, oﬁered to pay, or deposited a sum certain with the court.

‘ Wh:le the litigation in the DJ action continued, and before the order of the circuit court A

referenced above was published, Eadon appealed the verdict in the Tort action to this court.
In an.unpublished opinion, the verdict was reversed based on the trial court's failure to

grant Eadon's motion to transfer venue, and the matter was remanded for a new trial in
Eadon's county of residence, Clarendon County. Rhodes v. Eadon, Op. No. 2006-UP-413
(S.C. Ct. App. filed Dec. 15, 2006). In light of this development, Auto-Owners filed a
supplemental Rule 59(¢), SCRCP, motion [1] and/or in the altemative, a Rule 60(b)(2), (4)
and (5), SCRCP motion, contending that because the underlying verdict in the Tort action .
had been reversed by this court, the court's order in the DJ action was. alsa null and void,
based on the order's reliance on the evidence and testimony of the vacated action.

The circuit court took the matter under advisement, and thereafter issued a supplemental,
and then a revised supplemental order. Based on. this court's reversal of the Tort action,
the circuit court granted Auto-Owners' motion in part, striking the portion of its order
referencing the money damages awarded by the jury; however, the remaining portions of
the order, including the determination that Eadon d/b/a C&B Fabrication was an insured,
there was an occurrence, and that none of the exclusions applied, remained in full force
and effect. [2] Auto-Owners now appeals this determination.

STANDARD OF REVIEW

"A suit for declaratory judgment is neither Iegal nor equitable, but is determined by the -
‘nature of the underlying issue.” Hardy v. Aiken, 369 S.C. 160, 164-65, 631 S.E.2d 539,

541 (2006) (citations omitted). "When the pumose of the underlying dispute is to determine .
whether coverage exists under an insurance policy, the action is one at law.” Auto Owners
Ins. Co., Inc. v. Hamin, 368 S.C. 536, 540, 629 S.E.2d 683, 685 (Ct. App. 2006). "When
reviewing an action at law, on appeal of a case tried without a jury, the appellate court's

. jurisdiction is limited to correction of errors at law." Epworth Children's Home v.

Beasley, 365 S.C. 157, 164, 616 S.E.2d 710, 714 (2005). "[T]he appeliate court will not
disturb the trial court's findings of fact unless they are found to be without evidence that
reasonably supports those findings." Hamin, 368 S.C. at.540, 629 S.E.2d at 685.

LAW/ANALYSIS
I. RULE 60(b)(2), (4), and (5), SCRCP, MOTION.

Auto-Owners contends the circuit court erred in denying its post-trial motion under Rule
60(b)(2), (4), and (5), SCRCP, to both vacate its prior order and/or stay the case pending
the resolution of the Tort action. Auto—Owners maintains that, because the underlying Tort
action was reversed by this court, no duty to indemnify exists, and the retrial of the
underlying action could produce a verdict for Auto-Owners, under which no duty to
indemnify would exist. Auto-Owners’ further contends that, based on the only partial-
vacation of the circuit court's order, there still exists repeated reliance on findings of the jury
in the Tort action to support its rulings, which amounts to cause for relief under Rule 60.
We disagree.
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A party seeking to set aside a judgment pursuant to Rule 60(b) has the burden of
presenting evidence entitling him.to the;requested relief.. Bowers v. Bowers, 304 S.C. 65,
67, 403 S.E.2d 127, 129 (Ct. App. 1991) Whether to grant or deny a motion under Rule
60(b) is within the sound discretion of the trial court. Coleman v. Dunlap, 306 S.C. 491,
494, 413 S.E.2d 15; 17 (1992). On review, we are limited to detemumng whether the trial
court abused its discretion in granting or denying such a motion. Saro Invs. 'v. Ocean ‘
Holiday P'shig, 314 S.C. 116, 124, 441 S.E.2d 835, 840 (Ct. App. 1994). '

Rule 60(b) states in pertment part:

On motron and upon such terms as are just, the court may relieve-a party or his
legal representatrve from a final Judgment order or proceedlng for the followmg
reasons:

(2) newly discovered evidence which by due diligence could.not have
~ been discovered in time to move for a new trial under Rule 59(b);

(4) the judgment is vond

(5) the judgment has been satlsﬁed released, or dlscharged ora
prior judgment upon which it is based has been reversed or )
otherwise vacated, -or it is no longer equitable that the judgment
should have prospective application. : :

Rule 60(b)(2), (4), and (8).

While there is authonty elsewhere(3] that a DJ action is not ripe for adjudlcat!on untll the
underlying action for damages has been’ resolved, this does not appear to be the law in
South Carolina.. In order to state a cause of action under the Uniform Declaratory
Judgments Act,[4] a party must demonstrate a justiciable controvérsy. Power v. McNair,
255 S.C. 150, 154, 177 S.E.2d 551, 553 (1970). "A justiciable contraversy is a real and
substantial controversy which is appropriate for jud|c1al determination, as distinguished from

_adispute or difference of a contingent, hypothetical or abstract character.” d. "The
Declaratory Judgments Act is a proper vehicle in which to bring a controversy before the
court when there is an existing controversy or at least the ripening seeds of a. controversy "
Sunset Cay, LLC v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004). In
Peoples Federal Savings & Loan Ass'n of South Carolina v. Resource Planning, the . '
supreme court affirmed a previous halding from this court to the effect that a case or
controversy regarding the validity of a preemptive right does not accrue until the right has
been asserted. 358 S.C. 460, 596 S.E.2d 51 (2004) (concurring in the result reached in
Webb v. Reames, 326 S.C. 444,485 S.E.2d 384 (Ct. App. 1997)). Here, under the Peogle
Federal court's readlng of a justiciable controversy, a right has been asserted against

" Eadon and C&B, the-alleged insureds under the Policy; therefore thls DJ action: appears to
be ripe for review. - . . \ :

Addltlonally. several South Carolina courts have tacitly approved the ripeness of a DJ action
during the pendency of the underlying action for damages. In Isle of Palms Pest Control
Co. v. Monticello Insurance Co., this court discussed a general liability policy in a DJ action,
determining the insurance company had a-duty to defend an underlying action, and that if
the damages alleged in the complaint in the underlying action were proven, the insurance

-40f16 ’ ‘ ' ‘ ' S 10/21/2009 9:59 AM

ROA-Page 1554



50f16

Vhttp://www.judicial.'state.sc.us/opinions/HMFi]és/COAMGOS.hmi :

company had a duty to indemnify the lnsured 319 S. C 12 14-20 459 S E. 2d 318 319-22

(Ct: App. 1994).

‘ Moreover the supreme courl was faced with a very similar procedural scenano in Owners

Insurance Co. v. Clayton, when the underlying tort action was filed by a third party, and the .
insurer defended the insured under a full reservation of rights. 364 S.C. 555, 557, 614
S.E.2d 611, 612-13 (2005). Prior to the trial for damages, the insurer filed a DJ action to
determine its liability under the policy. Id. at 557-58, 614 S.E.2d at 613. The underlying
action was tried to a verdict, and the jury y awarded the third party $1.25 million dollars. Id.
While the DJ action was pendrng, the verdict was appealed and ultimately affirmed. The

‘court in the DJ action found the insurer had a duty to indemnify the insured, and that order

was both appealed and affirmed during the pendency of the appeal from the underlying
jury award. Id. Clayton is illustrative of the approach this court should take in the case at
bar. Although there is no indication that any party in Clayton requested a stay, or otherwise
challenged the continued validity. of the DJ action as not being ripe, the situation presented
in Clayton is extremely similar to the situation presented here, with the exception that the
underlying action was not reversed on appeal. -While certiorari was still pending in the
underlying action, the supreme court affirmed the insurer's duty to indemnify the insured;
accordingly, we address the merits of this appeal, even in the absence of a specified '
damages award. L]

Considerations of farrness and judicial economy also drctate that Auto-Owners' request to
set aside or stay the judgment in the DJ action should be denied. It was Auto-Owners itself
that filed this DJ action, and it was Auto-Owners that requested in its complaint that the Tort
action be stayed pending resolution of this action: Auto-Owners obviously believed at that
time that its DJ action could and should be resolved independent of what transpired in the -
Tort action. It would be a waste of judicial time and resources to set aside the judgment |n
the DJ action simply because the jury verdict in the Tort action was reversed and

_remanded. The propriety of the circuit court's resclution of the coverage issues can be -

addressed whether or not a Judgment against Rhades is in place. Accordingly, the circuit
court's denial of Auto-Owners’ Rule 60(b) motion is affirmed, and this court wrll review the
substantive arguments Auto-Owners presents on appeal ’

However, the continued inclusion of references to the Tort action jury, verdict, and damages -
in the circuit court's order is moot in view of the reversal of that verdict. We therefore vacate
the portions of the order under "The Policy Provrsrons“ sectron referencing the Tort action.

1l. EADON d/b/a C&B'S STATUS AS AN INSURED UNDER THE POLICY

Auto-Owners contends the circuit court erred in concludlng "Marion L. Eadon d/bla C&B
Fabrication"is an insured under the Policy. Auto-Owners alleges error in finding: Marion L.
Eadon d/b/a C&B Fabrication is the same entity as C&B Fabricators, Inc. and LowCountry
Signs & Fabrication,.Inc.; Eadon met the defi nition of an insured based on his actions being
on behalf of the corporations listed- on the policy; and Eadon reasonably expected to be
covered for his actions regardless of what entity was actually Irsted as the named rnsured

The circuit court found Eadon d/b/a C&B Fabrication is an msured under the Policy. The

" court based its conclusion on several factors." First, the court noted that, although the

Policy was issued to Eadon and named the insured as "C&B Fabrications Inc. & Low

“ Country Signs Inc:," neither of those two companres actually exrsted at the time the Palicy
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was issued. Instead, the two companiés, C&B Fabricators, Inc. and Lowcountry Signs &
Fabrication, Inc., were chartered by Eadon, and in the stipulation entered into by the parties
to this DJ action, the Policy was reformed to reflect the fact that these two companies were
the named insured undér the Policy, and they both did business under the trade name,
C&B Fabrication. Additionally, Eadon was sued in the underlying Tort action as daing
business under the same name, C&B Fabrication. Thus, the circuit court determined, it -
was the belief of all the parties privy to the Policy that it would serve as. coverage for the
sign-making busmess conducted by C&B and by Eadon.

The Pollcy sets out who |s consudered an msured under Sectlon il
Who is an lnsured

1. If you are designated in the Declarations as:

i
i

C. An orgamzatlon other than a partnershlp or joint venture you are
insured. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors.

The circuit court found the foregoing provision controlling as C&B Fabrication was listed .
under the Pollcy as a corporation.” Moreover, based on the testimony, evidence, and .
pleadings presenited at trial, it was established that Eadon d/b/a C&B Fabrication served as -
the contact person for the contract with Rhodes and Piedmont for the fabrication, delivery
and installation of the three outdoor billboard signs: Eadon also served as the conduit for
acquiring the necessary insurance coverage for C&B. Based on this evidence the circuit
court found that coverage applied to Eadon under Section 1.c. of the Palicy, because his = .
dealings with Rhodes and P|edmont were conducted with respect to his duties as an officer
. of the company.

Auto-Owners' contention centers around:its argument that Eadon fails to meet the definition
of an insured under the contract because none of the activities for which he was sued in the
Tort action fall within his duties as.an officer of the corporatlon Auto-Owners relies on
several cases from other jurisdictions to support this argument, primarily Creel v. Louisiana
Pest Control Insurance, Inc., 723 So.2d 440 (La. App. 3. Cir. 1998). In Creel, the Louisiana
court found that under the plain meaning of the policy, "an executive officer is preciuded
from being an employee-and, thus, an insured except when performing his executive
duties." Id. at 443. Because the facts leading to the action invalved an accident that
occurred when the executive in question was en route to spray a house for insects and
pests, the Creel court found he was not performing his duties as ‘an "executive"” when the
accident occurred, thus the language of the policy excluded his coverage under any duties
he conducted as an "employee.” Id. Auto-Owners argues we should infer a similar result
here because the allegations contained in the Tort action related only to the negligent -
fabrication and installation of the billboard signs, with which Eadon did not participate.

In order to reach a similar result, this court would have to find, for what appears to be the
first time in South Carolina, that the duties of an officer and those of an employee, as
delineated by a general commercial liability pollcy, are mutually exclusive. We decline to
make that distinction the law in South Carolina. As a natural by-product of any contention
regarding the activities that Eadon undertook, Auto-Owners additionally maintains Rhodes
and Piedmont should be Judicially estopped from arguing that coverage under the Pohcy
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should be applied to Eadon because he was acting on behalf of the corporation. In the Tort
action, Rhodes sued Eadon as an individual, and was in the first instance successful,
arguing that Eadon should be liable for negligence because he was not acting on behalf of
the corporation in contracting for the signs. - Auto-Owners maintains that Rhodes should be
estopped from now arguing the exact opposite to this court. However, Auto-Owners'
contention fails the fourth element of the test[6] for judicial estoppel: the inconsistency
must be part of an intentional effort to mislead the court. While it is true that during the Tort
action against Eadon, Rhodes argued Eadon had acted in an individual capacity, in this DJ
action, Rhodes is a party only by virtue of having been included by Auto-Owners, and is not
in privity with either party under the Policy at issue. While we are mindful of the
implications a decision that Eadon is an insured under the Policy could have on Rhodes’
case in the retrial of the Tort action, such implications may not influence our analysis of the
legal issues before us. Instead, we are required to answer the questions before us based
on the facts alleged. Therefore, insofar as Eadon's responsibilities involved him in the
procurement of the contract with Rhodes and Piedmont, or the commercial general liability
policy with Auto-Owners, we hold he was an insured under the Policy.

Auto-Owners also contends the circuit court erred in applying the reasonable expectations
doctrine, because it has been rejected and generally discredited as a basis for mterpretmg
acontract that is found to be ambiguous. A close reading of the circuit court's opinion
reveals several instances where it refers to the expectations of both parties; however, the
order goes on to clearly state that any potential ambiguity arising from the confusuon of the
corporations and trade names of the parties involved in the lmgatlon was resolved with the
parties’ stipulation prior to the case's submission to the court. The court's order clearly
finds coverage based on Eadon's actions as a director of the corporation. As a result;
Auto-Owners' contention is without merit, and coverage under the pohcy was not based on
the reasonable expectations of the parties.

Ill. EXISTENCE OF AN OCCURRENCE

Auto-Owners conténds the circuit court erred in finding an occurrence took place, as
defined under the Policy, because the alleged damage sustained was only to the fabncated
~S|gns as a result of the insured' S own faulty workmanship.

The Policy in this case reads, in pertinent part
Coverage A. Bodily Injury and Propelty Damage Llablhty '
1. insuring Agreement
a. We will pay those sums that the insured beeomes legally obligated

to pay as damages because of "bodily |njury' or "property damage”
to which this insurance applies.

b. This i insurance applles to "bod:ly injury’ and "property damage"
only if:

(1) The "bodily injury” or "property damage” is caused by

an "occurrence” that takes place in the "coverage
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territory.”

Section V — Definitions " S

9. "Occurrence" means an accident, mcludmg contmuous or repeated exposure
to substantlally the same general harmful conditions.

12. "Property da’mage"_ means:.

a. Physical injury to tangible property, including all resulting loss of
use of that property. All such loss of use shall be deemed to occur
 at the time of the physical i mjury that caused it; or

b. Loss of use of tangible property that is not physrcally injured. AII
such loss shall be deemed to occur at the time of the "occurmrence”.
that caused it. '

An occurrence, as described above medns an accndent although that term is not
specrﬁcally defined in the Policy; however, the term has been defined by the supreme court
in a case concerning an identical commercial general liability policy as “[aln unexpected
happening or event, which occurs by chance and usually- suddenly, with harmful result, not
intended or designed by the persan suffering the-harm or hurt " ‘Green v. U. Ins. Co. of
Amenca 254 S.C. 202, 206, 174.S.E.2d 400, 402 (1970). - I ’

The circuit court found there was an accurmrence, distinguishing the case of LJv.
Bituminous Fire & Marine Insurance Co., 366 S.C. 117, 621 S.E.2d 33 (2005) In k-J, the
supreme court found the alleged damage did not constitute property damage under a -
similar commercial general liability policy, because the claim was merely one for faulty
Workmanshlp that resulted in damages to the work: product alone. Id. at 123, 621 S.E.2d at’
36. However, the supreme court did note that a commercial general liability policy could
provide coverage when a claim for faulty(workmanshrp alleged thlrd party bodlly mjury or
damage to other property: Id. n. 4. ‘

The L-J court examined the case of High Country Associates v. New Hampshire Insurance
Co., in in which a condominium homeowners association sued the condominium builder
seeking damages due to the negligent construction of the burldlngs 648 A.2d 474 (N.H.

- 1994). The High Country case dealit with the alleged continuous moisture intrusion from a

subcontractor's defective installation of sndrng resulting in moaisture seeping into the
buildings, which caused pervasive decay of the interior and exterior walls and loss of

structural integrity of the condos. |d: at 476.  The High Country court found the claim under =

a similar commercial general Ilabllrty palicy was not simply one for damages resulting from
faulty workmanshlp, but rather, was.a claim for negligent construction resulting in property
damage to the ather property. Id. at 477. This amounted to an occurrence for which
coverage would be provrded Id. at 478 : :

Finding a parallel between the facts in thls case and those present in ngh Count[x the
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circuit court found the damage alleged by Rhodes to not merely be damages sustained to
the work product alone, due to faulty workmanship, but also to the "other property” of ,
Rhodes. We find the circuit court's analysis of the alleged damages to Rhodes' property to
be a proper extension of the supreme court's notation in L-J of the potential for recovery
under facts similar to High Country.[7] As a result, the circuit court's finding that the
damages were a result of the unexpected happening of the srgn falhng thus constituting an

- accurrence under the Policy, is upheld.

| IV. FALLING OF THE SIGN CREATED PROPERTY DAMAGE .

Auto-Owners contends the property damages found by the circuit court did not comport

with the definition of "property damage” in the policy. Auto-Owners also maintains that any -
alleged damage stemming from Rhodes' inability to reinstall signs on the property should

be excluded because the evidence introduced in the Tort action is that SCDOT's refusal to
reissue the necessary Ilcenses resulted from rts determination that Rhodes was conductmg

a sham business. ‘ : :

As prevrously described above the Pohcy provrdes that property damage is defined as:
12, "Property damage" means:’

a. Physrcal injury to tangible property, including all resultmg loss of
use of that property. All such loss of use shall be deemed to occur
at the time of the physrcal |njury that caused it; or-

b. Lass of use of tangnble property that.is not physrcally mjured All
such loss shall be deemed to occur at the time of the "occurrence"
that caused it. -

Auto-Owners contends the circuit court erred in failing to apply the principles of Braswell v.
Faircloth, 300 S.C. 338, 387 S.E.2d 707 (Ct. App. .1989) to this case. In Braswell, an
insured lessee left hazardous waste on the léssor's property when it vacated the premises.
Id. at 339, 387 S.E.2d at 708. The corrosive chemicals that were left ate through the valve
of the storage tank that held them, releasing 1000 gallons of chemicals into an adjacent
field. Id. at 340, 387 S.E.2d at 708. DHEC issued an order requiring the lessor to clean up
the property, and thereafter, when the lessor sued the lessee, the insurer defended and
denied coverage. |d. at 340-41, 387 S.E.2d at 708. Affirming in part the grant of summary
judgment in favor of the insurer, this court found an occuirence under the policy, but
determined that any "damages" attributable to the costs of removing the stored wastes and
chemicals that had not yet leaked were not recoverable, since no property damage had yet
resulted. Id. at 345, 387 S.E.d at 711. This court relied upon two Fourth Circuit cases for
its holding: the first held that an insurer was not obligated to indemnify an insured under a
commercial general liability policy when the underlying action was a suit by the federal
government to seek compliance with- the directives of regulatory agencies. Maryland Cas.
Co. v. Armco Inc., 822 F.2d 1348 (4th Cir. 1987). The second held that an insurer was not
obligated to indemnify its insured in a suit to recover the response costs of removing
‘hazardous wastes. Cincinnati Ins. Co: v. Mrlllken & Co., 857 F.2d 979 (4th Cir. 1988)

However the holding in Braswell has since been maodified by the supreme court whrch
specifically rejected the reasoning of Armco and Milliken. Helena Chem. Co. v. Allianz
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Underwriters Ins. Co., 357 S.C. 631, 594 S.E.2d 455 (2004). In Helena, a business involved
in the agricultural chemicals market was required by the Envrronmental Protection Agency
(EPA) and State Department of Health and Environmental Control (DHEC) to clean up thiree
sites that had been contaminated. Id. at 634, 594 S.E.2d at 456. Thereafter, the business
sought reimbursement from its i msurance company for the cost of the clean- -up required by
the EPA and DHEC; however, the trial court granted insurers summary judgment on the _
claims. Id. at 635, 584 S.E.2d at 457 .

In reversing the trial court on appeal, the supreme court rejected the reasoning found in the
Armco and Milliken cases that the clean-up costs were not "damages” as defined by the
insurance policy. Id. at 638-41, 534 S.E.2d at 458-60. The supreme court found the fourth ‘
circuit cases too- narrowly construed the term damages within an insurance contract. '
Instead, the Helena court cited to a Maryland case which had also rejected the reasoning of-
the fourth circuit cases, fi inding "the |nsurer's pledge to pay damages will apply generally to -

~ compensatory outlays of various kinds, rncludmg expenditures made to comply with

administrative orders or formal injunctions.” Id. at 638; 594 S.E.2d at 458 (quoting Bausch

& Lomb Inc. v. Utica Mut. Ins_ Co., 625 A'2d 1021 (1893)). The circuit court analogrzed the
insurer's duty to pay expend rtures havrng to do with environmental clean-ups to the case at
hand, wherein SCDOT deemed the remaining two signs unsafe, and required Rhodes to
take them down. We find the circuit court's analysis of Helena to-be accurate, and,

therefore, the cost associated with Rhodes’ required removal of the final sign comports with
the broader definition of damages or physrcal injury to tangrble property defined in -
subsectron 12.a. ‘

‘The crrcurt court also found the drmrnutlon in value of Rhodes' property attributable to the
.loss of his permits toerect signs in the future fit within the second part of the definition of

property damage: loss of use of tangible property. Thus, the Policy would provide coverage
for lost profits from the inability to maintain signs on the property and contributing to its
overall diminution in value. Furthermore, the current law of this state appears to be thata .
commercial general liability policy is intended to provide coverage for tort liability for
physical damage to property of others, but not for the insured’s contractual liability which
causes economic losses. See Century Indem. Co. v. Golden Hills Builders, Inc., 348 S.C.
559, 566, 561 S.E.2d 355, 358 (2002) (cmrig Isle of Palms Pest Control Co. v. Monticello

“Ins. Co., 319 S.C. 12, 459 S.E.2d 318 (Ct App. 1995) affd, 321 SC 310, 468 S. E2d 304 »

(1996)).

Auto-Owners, meanwhile, contends the crrcurt court ig nored the evrdence it presented that
the reason Rhodes could not reinstall the signs on his property was not that SCDOT found
them to be unsafe, but rather because Rhodes was conducting a sham business. See
Rhodes v. Eadon, Op. No. 2006-UP-413 (S.C. Ct. App. filed Dec. 15, 2006) (detarlmg in the
Facts portion of the opinion that Rhodes' application to SCDOT for new permits was denied
because the Interstate was not a quallfyrng commercial business, but was being operated

‘as a sham. Rhodes appealed the denial to the Administrative Law Court, which affirmed -

- -SCDOT's finding of a sham actrvrty) However this information and argument does not

10of 16

negate the existence of evidence of property damages under the Policy, requiring our
affirmance of the circuit court under our standard of review on appeal. Rather, the evidence
that Rhodes' application for a new license was denied as a sham is evidence that should be
introduced and properly weighed by the jury in the retrial of the Tort action.

V. APPLICATION OF EXCLUSIONS FOUND IN THE POLICY.
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Finally; Auto—Ovr/n'ers contends the circuit court erred in finding none of exclusion‘.s k, 1, m,
and n applicable to preclude coverage under the Policy. We disagree. :

"Rules of constructlon requn'e clauses of exclusron to be narrowly mterpreted and clauses -
of inclusion to be broadly construed.” Laidlaw Env. Serv. (TOC) v. Aetna Cas. & Sur. Co. of
1ll., 338 S.C. 43, 47, 524 S.E.2d 847, 849 (Ct. App. 1999) (quotlng McPherson v. Mich. Mut.
Ins Co., 310 S.C. 316, 319, 426 S.E.2d 770 771 (1993)). '

The Policy prowdes.
2. Exclusions

This insurance does not apbly to:

k. "Property darhage"‘to "you'r product” arisrng out of it or
any part of it. ‘ A S

I. "Praperty damage” to "your work” arising out of it or. any
part of it and including [sic] in the "products-completed
operations hazard "o

m. "Property damage” tc "impaired 'property“ or prcperty
that has not been physically rnjured, arising out of:

"(1) A defect, deﬁciency, inadequacy or
dangerous condition in "your product” or "your
work"; or -

(2) A delay or failure by you or anyone acting
on your behalf to perform a contract or
agreement in accordance with its terms. -

This exclusion does not apply to the loss of

~ use of other property arising out of sudden
and accidental physical injury to "your
product” or "your-work" after it has been put to
its intended use. , :

n. Damages claimed for any loss, cost or expense
incurred by you or others for the loss of use, withdrawal,
recall, inspection, repair, replacement adjustment or
remaoval or disposal of ‘

(1) "Your product"
(2) “Your work™; qr‘

_(3) "Impaired property”;

10/21/2009 9:59 AM
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If such product, work or property is wrthdrawn o
" or recalled from the market or from use by any .
~ ‘person or orgamzatlon because of a known or
suspected defect, deficiency, inadequacy or
dangerous condition in it. :

Section V — Definitions

- 5. "Impaired Property" means tangible property other than "your
product” or "your work”, that cannot be used or'is less useful
because: : :

i

a. It mcorporates your produc or your work". that is
known or thought to be defectlve deﬂcrent madequate or N
dangerous or

b. You have failed to fulfill the terms of a contract or
~ agreement;

if such property can' b'e restored to use by:

a The repalr replacement adjustment or removal of
your product” or "your work" '

11.a. "Products—completed operatrons hazard" |
Includes all "bodnly ln]ury and “property damage" '
occurring away from premises you own or rent and arising
out of "your product” or "your work" except‘

(1) Products that are stlll in your phy3|cal
possession; or .

(2)Work that has not yet been completed or .
abandoned. , :

- b. "Your work will be deemed completed atthe earliest of the
following times: :

(1) When all of the work called for in your contract has
been completed - :

Work that may need service, malntenance correction,
repair or replacement, but which is otherwuse complete

120f16 - - - e ' . 10/21/2009 9:59 AM

ROA-Page 1562



http://www judicial state.sc.us/opinions/HTMLFiles/COA/4605.htm

 will be treated as completed.
14. "Your p_roduét" means:

- a. Any good or products, othebr than real property,
manufactured, sold, handled, distributed or dlsposed of

by:
- (1) You

(2) Others trading under your narﬁe‘;‘__br'

"Your product” incl udes:

a. Warrantles or representatlons made at any time W|th
respect to the fitness,  quality, dirability, performance or
use of "your product” v

15. "Your work” means:
a. Work or operations performed by you or on yoﬁi beha‘lf' and ' -

b. Materials, parts or eqmpment furmshed in connectlon with such |
: work or operatlons :

"Your work” includes:

a. Warranties or representatlons made at any t:me with respect to the
fitness, quality, durability, performance or use of "your work”

Auto-Owners first contends that, although the circuit court was correct in excluding the
contractual price of the signs, it erred in failing to find Exclusion k prohibits damages
. resulting from the loss of use of the signs. The circuit court properly analyzed Exclusion k
“and determined that the majority, if not all, of the damages assigned by the jury in the Tort
action corresponded to the damages inflicted-on Rhodes' business, rather than the actual
work product — the signs — of C&B, WhICh was properly excluded. We fi nd ewdence
supports this determination. _

Auto-Owners next assigns error to the circuit court's analysus of Exclusion l, which again -
addresses the "property damage” or "your work", but does so in the context of a "products-
completed operations hazard.” The circuit court discussed the case Kennedy v. Caolumbia
Lumber & Manufacturing. Co., 299 S.C. 335, 384 S.E.2d 730 (1989), in the context of when
a builder has violated a legal duty under a negligence action. - The supreme court in
Kennedy stated:

A builder may be liable td a home buyer in tort desp?te the fact the buyer
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suffered only "economic losses” Where:_ (1) the builder has violated an
“applicable building code; (2) the builder has deviated from industry standards;
(3) the builder has constructed housing that he knows or should know wrll pose
serious risks of physical harm.’

ld_. at 346-47, 384 S.E.2d at 737-38; see also Colleton Preparatory Academy, Inc. v. Hoover .
Universal, Inc., 379 S.C. 181, 666 S.E.2d;247 (2008) (discussing the exception to the
economic loss rule in the context of a home buyer). Based on the evidence and testimony
provided at trial, the circuit court determlned Eadon vrolated all three of these conditions.

The circuit court was correct in its determmatlon that Exclusion | does not apply, as the

"prod ucts-completed operations hazard" t:an not serve as a broadly written catch-all
exclusion that would prohibit recovery no matter what consequences ”arrse out of“ the
product of the insured. :

Auto-Owners next contends the circuit court erred in ﬁndlng Exclusion m does not apply
Exclusion m expressly states that: [t]hrs exclusion does not apply to the loss of use of .
other property arising out of sudden and accidental physical injury to “your product’ or

"your work" after it has been put to its mtended use." The circuit court found, and we
agree, that a sudden and accidental physrcal injury to Eadon's product is precnsely what
precipitated the events that led to the filing of this DJ action. Therefore, the caveat provided
in the Policy itself prevents the applicability of Exclusion m under the facts of this case.

Finally, Auto-Owners contends the circu'rt'court erred in failing to apply Exclusion n. As

. discussed by the circuit court, exclusnons like n are commonly referred to as "sistership” .

_exclusions. These exclusions are typlcally included and applied to shield insurers from
liability for the costs associated with unantucrpated product recalls and do not apply to
claims involving losses resulting from the failure of the insured's product or work, when
there is no evidence of a general recall of similar products or materials from the market
place. See Erie Ins. Exchange v. Colony Dev.-Corp., 736 N.E.2d 941 (Oh. Ct. App. 1999);
Standard Fire Ins. Co. v. Chester — O'Donley & Assocs., Inc., 972 S.W.2d 1 (Tenn. Ct. App.
1998). The circumstances giving rise to the Tort action, without question, did not involve a
product recall; therefore, the crrcurt court did not errin fi ndlng Exclusion n inapplicable to
thlS case. : : o _

CONCLUSION[_]

We find it appropnate in the mterest of ]udlmal economy and farmess as well as the
previous positions taken by parties to this action, for this court to reach the merits of this DJ
action, rather than to stay the case pending the retrial of the Tort action. However, as noted
above, we vacate the portions of the circuit court's order, under "The Policy Provisions”
section, referencnng the former verdrct in the Tort action. On the merits, we find the circuit -
court was correct in its determination that: Eadon d/b/a C&B Fabrication was an insured
under the Policy; there was an occurrence resulting in damages; and that none of the
exclusions in the Policy apply. As a result the decision of the circuit court is

AFFIRMED AS MODIFIED.
KONDUROS, J., and JONES, A.A.J., concur. |
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[1] Prior to the reversal of the verdrct in the Tort actron Auto-Owners had fi led both an initial
and an amended Rule 59(e) motlon aswellas a motion for a new tnal

[2] This court's unpublrshed reversal was later appealed to the supreme court which
denied certiorari. .

[3] See Certain Underwriters at Lioyd's, London v. Boeing Company, 895 N.E.2d 940, 959
(ll. App. Ct. 2008) (an insurer's duty to indemnify was not ripe, because an actual -
controversy, e.g. a legal obligation to pay damages in the underlying action, did not yet
exist). In addition, other courts have held that in order to eliminate the risk of inconsistent
factual determrnatlons that could prejudice an insured, a stay of a DJ action pending
resolution of a third-party suit is appropriate when the coverage question turns on facts to
be litigated in the underlying action. See Montrose Chem. Corp. v. Superior Court, 861
P.2d 1153 (Cal. 1993); Cal. Ins. Guarantee Ass'n v. Superior Court, 231 Cal. Rptr. 104 (Cal.
Ct. App. 1991); Gen. of Am. Ins. Co. v. Lilly, 65 Cal. Rptr. 750 (Cal. Ct. App. 1968);
Constitution Assocs. v. N.H., Ins. Ca., 930 P.2d 556 (Colo. 1996); Citizens Communications
Co. v. Am. Home. Assurance Co., 2004 WL 423059 (Me. 2004); Chantel Assocs. v. Mount -
Vernon Fire Ins. Co., 6856 A.2d 779 (Md. 1995).

[4] S.C. Code Ann. §§ 15-53-10 to -14G (Supp. 2008).

[5] Thrs case is easily drstlng urshable from the srtuatron faced by the supreme court in Park
v. Safeco Insurance Co. of America, 251 S.C. 410, 162 S.E.2d 709 (1968). In Park, the
supreme court held that a DJ action was not ripe for judicial pronouncement due to the lack -
of a justiciable controversy, when the third-party, injured plaintiff brought suit against the
insurer prior to filing a legal complaint against the alleged at-fault insured. Finding the
injured third party lacked the contractual privity to preemptively sue to establish the parties’
liabilities under the insurance contract, the court found the insured must first become liable
for damages before any rights vested in the injured party. The case before us is .
substantially different than Park, because here, the insured instituted this action after the
Tort action complaint had been filed, against both Eadon and Rhodes; therefore, an actual
controversy exrsts and the Park court's concerns over pnvnty are not present

[6] The elements of Judrcral estoppel include: (1) two inconsistent positions taken by the
same party or parties in privity with one another; (2) the positions must be taken in the
same or related proceedings involving the same party or parties in privity with each other; -
(3) the party taking the position must have been successful in maintaining that position and
have received some benefit, (4) the inconsistency must be part of an intentional effort to
mislead the court; and (5) the two positions must be totally inconsistent. Cothran v. Brown,
357 S.C. 210, 215-16, 592 S.E.2d 629, 632 (2004).

[7]1 We note the supreme court has considered acase wrth facts similar to those in _g_
Country, in Auto-Owners Insurance Co. v. Newman, Op. No. 126450 (S.C. filed March; 10
2008), reaching the same result as the circuit court in this case. However, although an
opinion in Newman was issued, rehearing was subsequently granted by-the court, and after

- arguments were held November 8, 2008, no substitute opinion has been published to date.

Therefore, while the previously-released opinion is favorable to the result reached by the
circuit court, we did not rely on it for considerations of this appeal. :

[8] Auto-Owners also presents several additional bases of error by the crrcurt court. First,

10/21/2009 9:59 AM
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Auto-Owners contends the circuit court erred in relylng on fi ndmgs of facts unsupported by
the record before it; specifically, where the order is inconsistent with the transcript of the
Tort action. ThIS argument is without merit because the circuit court, as trier of fact in an
‘action without a jury, is entitled to- make rts own fi ndlngs of fact. Epworth, 365 S.C. at 164,
616 S.E.2d at 714 ("When reviewing an actlon at law, on appeal of a case tried without a
jury, the appellate court's jurisdiction is. limited to correction of errors at' law.”). Second,
Auto-Owners contends the circuit court erred in finding C&B is entitled to payment from
Auto-Owners for the expense it incurred in the removal of the final sign left standing. As
discussed above, Helena is instructive as to whether the costs of taking down the third. sign,
in order to comply with SCDOT's mandate, falls under the ambit of the plain and ordinary
definition of the word damages. 357 S.C. 631, 594 S.E.2d 455 (2004). Under our standard
of review, there exists evidence in the record to support the circuit court's deterr_mnatlon on
this matter; therefore we will not set aside this finding on appeal. See Hamin, 368 S.C. at
540, 629 S.E.2d at 685 ("[T]he appellate court will not disturb the trial court's fi indings of fact
unless they are found to be without evidence that reasonably supports those findings.").
Moreover, although Auto-Owners states neither Eadon nor C&B pursued a claim for

* reimbursement in the DJ action, Eadon and C&B's amended answer and counterciaim
specifically prays for the costs mcurred by the Respondents in rectifying the consequentral
damages caused by the removal of the signs.
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THE STATE OF SOUTH CAROLINA Ag g,
" Inthe Court of Appeals -~ - . 1 20pg
TS Court ot g,
S N R Bals
APPEAL FROM YORK COUNTY - - -

Court of Common Pleas ‘

Lee S. Alford, Circuit Court Judge

Casc No. 02-CP46-2360 .

'Aﬁto-bwners Insurance Company, ..... S e ‘ ;..............,‘Appellant,

Samuel W. Rhodes, Piedmont Promotians, Inc.,
Marion L. Eadon d/b/a C&B Fabrication, C&B o
Fabrications, Inc., and Low Country Signs, Inc., ............................ Respondents,

PETITION FOR REHEARING OF APPELLANT

~ Appellant Auto-Owners Insurance Company (“Auto—Oﬁvne;fs”), pursuant to Rule
221 of the .South Carolina Appeflafe Coﬁrt Rules, requests that this Honorable Court
grant rehearing as set forth herein. Appellant respectfully asserts that the issues set out
below were misapprehended by the Court and warrants récqp_sideration; -

STANDARD FOR A PETTTION FOR REBEARING

" According to Rule 22 lv(a), SCACR, a properly drawn petition for rehearing must
state “the points supposed to have been overlooked or misapprehended by the court.” See

Kennedy v. S.C. Retirement Sys,, 349 S.C. 531, 564 SE24 322 (200‘1); see gls_o James

A. Atkins; 16 S.C. JUR. APPEAL AND ERROR § 147 (2007). “The purpose of such a

petition (for rehearing) is to aid Lﬁe court in deciding correctly a case heard by it.”
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Amold v. Carolina Power & Light Col, 168 S.C. 163, 167 S.E. 234 (1933).

In applying the aforementioned notion of “overlooked or misapprehended,” the

“South Carolina Supreme Court has suggested that rehearing may‘ be appropriate where

the court issued a decision without keeping a material principle ‘.‘fully in mind.” Green v. -

E.B. Gresham Co., 168 S.C. 395, 167 S.E. 659 (1933) (implying that decision by a court

“unmindful” of legal principle, such as the gvailability of an affirmative defense, may be -

i

a candidate for rehearing).

ARGUMENTS

I  THE COURT OF APPEALS MISAPPREIENDED THE LAW ON THE

PREREQUISITES FOR AN AWARD OF INDEMNIFICATION WHEN IT

REFUSED TO GRANT AUTO-OWNERS RELIEF UNDER RULE 60(BX(5),

SCRCP.

Auto-Owners requests that the Court of Appeals,reconsider its decision to up‘nb]d

the trial court’s denial of its Rule 60(b)(5) lIlOthIl The Court of Appeals correctly pomts '

out that tbat in order for a declaratory judgment action to be npe a justxmable'.

controversy must exist. Power v. McNair, 255 S.C. 150, 154, ’177_ S.E.2d 551’, 553

(1970). This general threshold for ripeness, however, does not alter the Court of Appeals’

analysis under Rule 60(b) (5), SCRCP'
- On motion and upon such terms as are just, the court may relieve a party.
or his legal represcntative from a final Judgment order or proceeding for
the foIlowma reasons:
..(58)...a priqr judgment upon which it is based has been reversed or
atherwise vacated; or it is no longer equitable that the judgment should
have prospective application.
Since the Court of Appeals reversed the mdgment in the Tort actlon, then Rule 60(b)(5)

' SCRCP, prowdcs relief for a parcy ﬁom a Judgment based on a previous rulmv that is

' Auito-Owners incorporates by reference the argxmeﬂs made in Argument { of its F ‘inal Brief.

ROA-Page 1568



| subsequently 'reversed.
The present action is éne to deterrmne it Auto-Owners owes a duty to mdemmfy
Eadon for dmnages awarded against him. As the Coun‘. of Appeals aptly notes in its
Opinion, a declamtqry Judgment action to determme the mdemmty obhganon is generally
not ripe until the uﬁder[ying action for da‘ma’geg has been resolved. This is because “the
allegations of the Complaint ... are not determinative of the right to mdemmty Rather,

such a determination is based on the evidence and the facts found by the fact finder.”

Jourdan v. Boe;p,s/Vauahn Contractmg. Inc, 324 S.C. 309, 476 S.E.2d 708 (Ct App.1996)

(quotmg Griffin v, Van Nonnan, 3028.C. 520 397.8.E.2d 378 (Ct.App 1950) 2

In this case, a ]udgment agmnst Eadon in the Tort action had been entered before

the trial court entered its decision on the DJ Aaction. At that point, the DJ action was zipe"

for final decision, and the trial court was proper in relying on it for its decision in this ,

casé. Subsequently, the judgment was vacated, and the trial court lackéd absolutely‘ény
Easis to ;)bﬁgate Auto-Owners to indemnify any defendant in the Tort action_'The duty to
indemnify is based on the evidence and the facts found by the fact finder in the
underlying aétibn, and those facts have not yet been determined in this case. The Tort
action will be retried and additional coverage issues. may arise out of the'retﬁa[. Tinere

could be new damages asserted that are not covered by the Court of Appéals’ Order.

There could be additional evidence presented to the jury that impacts the ismé of whether -

Badon-mects the definition of an insurcd. The jury may find that Eadon acted wilifuIIy.

and mtentlonally, thus triggering the exc[usmns of Auto—Owners CGL pohcy Thcse

possxbxhtx&s demonstrate that the DJ action cannot be decided at this time.

? See also Waste Mgmt of Carolinas, Inc. v. Pcerless Ins. Ca., 340 S.E.2d 374, 377 (N.C. 1986);
Ellett Bros., Inc. v. U.S. Fid & Guar. Co., 275 F.3d 384 (4t.h Cir. 2001)
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The Court of Appeals opirﬁon igﬂdres its earlier s'fatemehté of law in Grimn and
: Jourdan, supra, regarding the prerequlsnes to an award of indemnity. Rile 60(b)(5),'
| SCRCP, specifically secks to remove the m]ustlce caused by bmdmo a party by a
' reversed judgment; the trial court’s blanket award of indernity for any future judgment |
Rbiodes may recow}ér in the T”’on action 1s error of law amountmg to an abuse of discretion -

“under the settled authority of anﬁn and Jourdan.’ Therefore Auto-Owners requests that

the Court of Appeals reoons1der its Opinion, reverse the trial court, and remand this
ac_tlon to the trial court thh the IILSt[’UCthIl to stay the DJ action until a judgment is .
‘entered in the Tort action. Only this course of action wﬂl allow the tnal court to make

. proper findings of facts. necessary to determme the mdemmty issue in this case.

‘IL  THE COURT MISAPPREHEN])ED THE FACTS OF THIS CASE WHEN
YT DETERMINED 'THAT RHODES IS NOT JUDICIALLY ESTOPPED
FROM CLAIMING EADON WAS ACI‘ING ON BEHALF OF THE -
COVERED ENT ITIES.

_ The Court of Appeals agrees with Auto-Owners that Rhodes and P1edmont sued
Eadon as an md1v1dua1 in the Tort actxon and argued that Eadon “was not actmg on behalf
of the corporation in contracting for the signs.” (emphas1s in Opinion). Patently, the
purposq of Rhodes and Plcdmont’s argument was to conymce the trial court and the jury

in the Tott action to award a judgment against Fadon individuallv as opposed to finding

? The Court tmstakenly relies on authorities that deal with the general Justxcxabmty of the case,
e.g. Sunset Cay. LI.C v. City of Folly Beach, 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004) and
Peoples Fed, Sav. & Loan Ass’n of S.C. v, Resource Planning, 358 S.C. 480, 596 S.E.2d 51
(2004), rather than making a determining under Rule 60(b)(5), SCRCP, as to whether the trial
court erred by refusing to reverse a judgment based on the reversal of a _]udgmcnt relied upon by
the trial court to make factual findings required by law.” This precise issue is not contemplated in’
those cases on general justiciability. Similarly, the Court mistakenly reliés on Owners Ins. Co. v,
Clayton, 364 S.C. 555, 557,614 S.E24.611, 612-23 (2005), even though the Court notes that, in
~ Clayton, “the underlying action was not reversed on appeal_" ‘The fact that the Tort achon was
reversed om appeal is the central and prominent issue in Auto-Owners’ Rule 60(b}(5) motion.:
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‘ the obhgauon to be a corporate one.

The Court of Appeals also acknowledoa that Rhodes and Piedmont have argued
that Eadon was acting on behalf of the corporation in this case. The purpose of this
argument was to persuade the trial court in the DJ acﬁou that a verdict against Eadon will
be covered by the insurance pdlicy. The Court of Appeals found that these -entirely
inéonsisteut positions _inet all of the reqlﬁrements of‘ judicial estoppel except for the
fourth rgquirement: “the inconsistency musf be Apan of an ~intenti0nél effort to mislead
- the _court_”“

No facts in the Record or legal authonty support the Court of Appeals’ hold.mg
that the fourth reqmrement for Judxcxal mtoppel is oot met in this case. 5 No facts in this
case mdlcate that the mconmstency was anything other than mtenhonal In the Tort
action, Rhodes and Pledmom ;epres,ented that Eadon was acumg on behalf of the
corporation because doing so best suited Rhodes and Piedmonts’ pmpos& in-that action.
In the DJ action, Rhodes and Picr-lmoﬁt'pom'ted ihat Ead’dn was a.ctmg on behalf of the
" corporation in an attempt ‘to. extépdiiz‘ls.urancg coverage to Eadon. These self-serving
motivations provide surety that the 'repea.ted, inconsisten; 'stafternené were ix;tendcd by

Rhodes and Piedinont.

4 See Wright v, Craft, 372 8.C. 1, 38, 640 S.E.2d 486, 506 (Ct.App.2006) (“Five elements are
required for the application of judicial estoppel: (1) two inconsistent positions must be taken by
the same party or parties in privity with each other; (2) the two inconsistent positions were both
made pursuant to swom statements; (3} the positions must be taken in the same or related
proceedings involving the same parties in privity with each other; (4) the. mconswtency must be
part of an intentional effort to mislead the court; and (5) the two positions must be totally
inconsistent-that is, thc truth of one position must ncccssarily preclude the veramty of the other
position.”)

3 Contrast Cothran v. Brown, 357 S:C. 210, 217, 592 S.E.2d 629, 632 (2004). In Cothran the
Court noted there was no intent to mislead the trial court, because Brown’'s position was
consistent from one action to the next. Here, the positions were totally inconsistent.
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. Similarl}, there are qd" facts ;to,suppdrt a ﬁndixig‘e;hgt« the.i;lconsiétency was g0t -

. intended to mislead the court. To theAcontrary'. Rhodes :zmd‘Pieldmont are-unabashedly.:

mvmng South Catolina’s tnal courts to err in either the DJ action or the Tort action. '
Rhodes and Piedmonts’ posxtxons are m‘econcllable and if theéy prevail in both the Tort
and DI actions, one trial cqurt must err in.this factual determination. The principle of
equitable &sfoppel exists to p'revent this very type of inequitable litigation conduct. M

v. Sharon Corp., 343 S. C 411 416 54() S E.2d 474 476- 77 (CtApp 2000) (Anderson, I,

concumng), see also Horton V. Suthcrs 43 P. 3d 6 l 1, 618 (C0102002)
The Court of Appeals erroncously excuses Rhodes and Piedmonts® inequitable
conduct by concluding that Rhodes is a party to this éx_ction “only by virtue of having been
included by Auto-Owners,”ﬁus presumably entitling Rhodcs and Picdmont to' argue
inconsistent positions when it suits theu' needs in the DI action. The Opu'uon mchldes no
nuthomy or basis for thm exception to the doctrine of judicial estoppel and Auto -Owners
is aware of no case providing for such an exception. As such, the Opinion cr_eates a new,
broad except to the doctrine of judicial estoppel, that compromises the purpose of the
. doctrine and endangers the mtegnty of South Carolma s judicial system
A court must be able to rely on the statements made by the parn&e because
truth is the bedrock of justice. Therefore, & litigant cannot ‘blow both hot
and cold”. . . ‘Judicial estoppel, or the doctrine of inconsistent positions,
precludes a party who assumed a certain posmon in a prior legal
proceeding . . . from. asummg a contrary position in another action simply
because his or her interests have changed. . . . The doctrine rests upon the

. principle that a litigant ‘should not be perrmtted .-to lead a court to find
a fact one way and then contend in another )udxcxal proceeding that the -

- same fact should be found otherwise.” . . . The purpose of Judicial estoppel
is to prevent the mampu.lanon of the Judxmal system by the litigants. .

Quinn, 343 S.C. at 416, 540.5.E.2d at 476-77 (Ct. App.2000) (further citations omitted).
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In reachmg its conclusmn on judicial estoppel, the Court misapprehends the
- nature of thIS DJ action. South Carolina’s Declaratory Judgment Act reqv.ures that Auto-
- Owners mclude Rhcd&s in thxs action. Spemﬁcally, it states,"

When declaratory rélief is sought all persons shall be made parties who

have or claim any interest which would be affected by the declaration, and

0o declaration shall prejudice the rights of persons not parties to the’

proceeding, |
S.C. CoDE ANN. § 15-53-80 (Supp. 2002). Auto-Owners did not include Rhodes and
Piedmont on a whim; it was required to do so by the Act.5 Therefore, there is no
justiﬁcaﬁon for the Court to carve out an e'(oeption for Rhodes and Piedmont’s conduct

in this case. Bemuse the Court of Appeals overlooked facts and nnsapprehended the law
' as stated above Auto-Owuers requests that the Court reconslder its decision and find that
Eadon does not meet the definition of an insured under the pblicy undcr the facts of this

: case. ,
I0. THE COURT OVERLOOKED A PORTION OF THE POLICY WHEN IT
- DETERMINED- THAT THIS CASE REQUIRED A NOVEL LEGAL
. HOLDING AS A REQUISITE TO HOLDING THAT EADON IS NOT AN

. INSURED UNDER THE POLICY.

The Court overlooked spectﬁc facts in tbe record that demonstratc Eadon does not
meet the definition of an insured in thls partlcular instance. The Court need not decide the
novel issue it 1dent1ﬁcs in its Opmmn, for it is not mecessary for the Court to find that
“the duties of an officer and those of an employee, as dehneated bya general commercial

liability pohcy, are mutually excluswc” to find Eadon is oot an msured for the acts of

negligence asserted ~agjcnnst him. Auto-Owners has not asked the Couxft to reach such a

$ The record contains no evidence that Rhod&s or Piedmont ever filed a motion under Rule 21, SCRCP,
indicating to the trial court that they were improper parties to the DJ action. Rhodes and Piedmont have
oot preserved this issue for consideration, and the Court of Appeals should not sua sponte give Rhodes and
Piedmont the status of an unnecessary party for thc first time on appeal.
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“broad conclusion and &6ing so is not'}necesﬁar»y ﬁﬁdm the }éct’s ‘o%this case.

Auto—dwneis reﬁue;ts that the Court reconsider xts -holding that Eadon meets the
definition of an insuréd under the policy under the facts of this case that appear in the
record before it The Court agrem with Auto-Ownem that the Tort actlon was brought
' agmnst Eadon as an mdmdual and not against zmy corporate enuty The Court also

‘agrees with Auto-Owners that pamed msureda on the pohcy are corporanons Fm‘cher the
‘.Com't agrees with Auto—Owners that the foliowmo pohcy of who is an msured is
bontrollxngontknsxsme ‘ - i B

Section II WHO IS AN INSURBD

1K you are desxgnated in the Declaratlons as’
. [ An orgamzanon other than a partnershlp or j()lnt venture, you
are an msured. Your executive officers and- directors are insareds,
but only with respcct to their duties as your officers or directors!
Your stockholders are insureds, but only W1tl1 respect to their
liability as stockholders . »

However, the Court overlooked an adchtmnal portxon of the deﬁmtlon which is

also controlhng on the issue of who is an insured: v

2. . Each of the followmg is also an insured:

‘a. Your edlployees, other than your executive officers, but only for
acts within the scope of their employment with you. . . .

" (R:p. 1313.) When these two portions of the definition are read together, as they must
be,” it is clear that Ehe pgl‘icy‘ueat:s employees and executive officers different[y.

Executive officers are only covered “with respect to their dunes as your ofﬂcers and

7 Am. Credit of Sumter. Inc. v. Nal;ogwxde Mul Ins. Co 378 S. C 623 629, 663 SE.2d 492, 495

(2008) (“Insurance policies are subject to the general ru]& of contract construction”); Buice v.
WMA Securities, . Inc., 330 S.C. 149 157668 S.E.2d 430, 434 (Ct. App.2008) (“{IJn determining
‘the intent of the contracting pames the court should construe the contract as-a whole, and read
together different provisions dea.llncr wnh the same subjcct matter. ") s
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directors™ and employeés “other than your executive ofﬁcers,” are msured “only for acts
within the scope of their employment mth you. .. . The, policy j;lajnly and
unambiguously delineates betw_g:eri anployees and officers. |
Auto-Owners agrees that anofficer’s duties may overlap his duties as an

employee for instance, an officer may see hlS duties as an employee and officer as being
identical. However, in this case, Eadon himself has testlﬁed that hlS dutles as an officer
do not include designing, manufacnmng, installing or mspectma the signs built by C&B
or supervising in any manrer.that aspect of the busmess (R. pp. 1103-05 1114-15). He
has adrmtted that ke is not rcsponsible for i msurma that these finctions are carned out
correctly and there is no ev1dence in the reoord to the contrary (Ii) In fact, there is no
evidence that his duues as an employee (as opposed to an oﬁicer) include these
r@sponsiblhhes. Further, there is no evxdence-that he was personally involved in this
aspect of the business. | | l o

' If Eadon had testified that his ouﬁ&_sos ’a‘n_oﬂioer' included these aspects of the
' business, he Wou]d be considered an insured under the policy. He did not. To find that
Eadon is an insured in this case requires that the Court disregard the definition of an
insured under the policy and Eadon’o sworn testimony. This is error.

The Court has found that Eadon: v-vas actiog on behalf of the corporation when
interacting with Rhod&s during the procurement of the contract. From this finding, the
Court mistakenly concludes that he is an insured and personally liable for all acts of the

corporanon, even for those that he has no personal mvolvement and are not within his

duties as an officer of the corporation. However, the act of speakm’g with a poteatial

¥ In fact, Eadon testified that his duties as an employee of the business do not even include these
things. Thoese aspects were handled by someone else., (K. pp. 1103-05, 1114-15).
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client regarding the terms of the contract does not make the officer or employee of the

corporation individually liable for its breach or' individually liable for negligenee

occumno dunng the manufacmrmc, process As Judoe Denms pomted out at the first tnal,‘

“the deal is not the tort.” (R. p. 1239).
If the Court believes it is proper to demde thrs case before the. hablhty of Eadon is
determined and a judgment rendered agamst him, then 1t must oe bound by the facts that
. appear in the record before it. The record is absolutely devmd of any evrdence that Eadon
personally parucrpated in the desxg,n, manufacture msta.llatron or mspection of the signs.
If he did not ‘personally parhcrpate jul thcse acts performed by the corporation, he can not

be held individually hable for any al]eged defects Furthermore, if he dzd not personally

partxcrpate in these actlvmes;andrt was not w1th1_n his duues &S an employee or_otﬁcer to

perform the activities for Wlﬁch"‘_he has béen sued, he can not be considered ari insured‘

under the unambi guous terms of the'policy :

IV.  THE. COURT N[ISAPPREHENDED THE LA\V IN FINDING TﬁE
EXISTENCE OF A.N “OCCURREN CE” ' '

In finding the existence of an occurrence in this construction defect case, the

Court of Appeals relied primarily‘ on L-J Inc. v. Bituminous Fire and Marine Ins. Co.

366 S.C. 117 621 S E 2d 33 (2005) (heremafter “L -I7). In L-J, the Court exarmined the
word “occurrénce” in a constructron defect case and its relatlon to faulty warkmanship. In
L-J, the Court stated, “[tlhe CGL policy may provide coverage in coses where faulty
workmanshlp causes a third party bodily injury or damage to other property, not in cases
where faulty workmansth damages the work product alone.” | L-],621 SE2d at 36 n. 4.
To explain its position further the Court stated, “[w]e find these nechgent acts consntute

faulty workmanshlp, whlch damaged the roadWay system only. And because faulty

¢
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workmanship is not sdme_thing that is typically caused by an accident or by exposure to
the same general harmful conditions, we hold that the damage in this case did not
constitute an occurrepcg." Id. at 36. |

The Court in L-J also referred to a decision of the Supreme Court of New
Hampshire to ilIusn_até what the Court beliéves'may be an insured loss in a construction
defect case. The Court stated, “we ﬁnﬂ .t_he analysis used by ‘the New Hampshire Supreme
C;)urt helpful in distinguishing between a claim for faulty workmanship versus a claim
for damage to "thé, work. product caused by the negligence of a third party.” L-J citing
High Country Assocs. v. New Hampshire Ins. Co - 648 A 2d 474 (N.H. 1994). Although
there has been much debate gver the apphcauon of L-J and ngh Country together, the
.Court of Appeals approved the Rhodes trial court’s reliance on High Country and its
conclusion that there was “other propeﬁy‘ ’ damagedv to vtrigger insﬁrzmce coverage.

The analysis is a flawed onc. First a critical part of LI’s reference to High
Country »is that there is“‘ne'gligcnc; of '.a third party”. To find coverage, the contractor |
causing the damage must be someone other than thé insured — which is clearly not the
case herein. High Coxmm( is mapphcable Second, there is no “other property' in the
Rhodes case. There is the sign rcal. estate project only, which has generated multiple
forms of damages arising out of and ﬂowmg from it. The focus on the dlfferent forms of
damages has caused the courts herein to reach an i:xc;orrect éoverage d;:cisioq. |

'Third, it is not eﬁough thaJ: there 1;3 bodily injury or property damage to a third

party. Thére still mu#t be an accident — and one other than the faulty Wbrkmansbjp.g The

" ? The Court of Appeals cited Green v. United Ins. Co, of Am., 254 §.C. 202, 206, 174 S.E.2d
400, 402 (1970) (an “accident” is defined to be “an unexpected happening or event, which occurs
by chance and usually suddenly, with harmful result, not intended or dcmgned by the one
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" faulty ¢ construcuon only mggers the initial or underlymu basxs for hablhty of a contractor

- to a third party “The [CGL] policy dom not cover . faulty Workmanshlp, but rather

faulty workmanship whzch causes an accident. C D. Walters Constr. Co. v. Fu’eman s Ins.

Co. of Newark, N.J,, 281 S.C: 593, 597, 316 S.E.2d 709, 712 (CtApp 1984) Courts must

dxstmgmsh faulty workmanshlp that causes praperty damage versus faulty Workrnanslnp’
that causes an accident and then 1eads to property darnage In this case, there was no
acctdmt. No one suffered an accident because the sxgn fe]l fortunately, no th1rd person
~colhded with the fallen sign and suffered bodily injury or property damage. The sxgn
Afallmo is not an accident. 'I'he present facts are no deferent in substance than the ones in
L-], wherein a roadbed fell in because of crackmg and settlen.leotk Tho only dlfference.

between the facts in Rhodes and the facts in L-J is that the alloged fault& constmotion

broke down suddénly (a falling sign) and not overtime (a seﬁﬁng road) —- there is not a -
substantive legal dlfference | A ‘ )
| If one installs a bﬂlboard wrong, it may fall - down. Falling down is a normal, |
.foreseeable and expected conscquence of constructmg»the blllboard wrong in the ﬁrst
| place If the sxgn falls down, there may be grounds for the owner of the sign to sue the
contractor who installed 1t 1f the contractor did somethmg wrong If the sign falls down,
the owner may incur v?noos typws of da;nages as allowed by law. The damages m_ay
‘ mclude dxrect ones, e. g ., the cost of the s1gns tbemselv& special ones, e.g., clean up and
: r .
' haulm«r away dcbris; or consequcntxal ones, ¢.g., lost profits and/or loss of use that accrue

because the sign is out—of—commnsslon and oot producing advertising income for the

owner. In the case of perma.nent mjury to real estate the proper measure of damages

suffcrm,, the harm or hurL ). There is nothmg unexpected about the sign falling down if one
builds it wrong. .
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under South Carolina law is diminution in value. As to_‘the ccns"cqugmvialA damages, as is
:done in the construction industry and spe_g:iﬁcal.]y‘ provided for“by the Uniform
Commercml Code, .g commerciai céntractqr ma)} limit consequential damages by
: msertmg Qaiym or other limitations in its contracts. Good contracting 15 the method in
which corﬁmercial parties protect Athemseh./&e from commercial eConorrﬁc ’losseg, not

CGL insurance.

V. THE COURT MISAPPREHENDED THE LAW TO  FIND THAT THE

COST TO REMOVE THE TWO STANDING SIGNS, AND ENSUING
ECONOMIC LOSSES, WAS AN OCCURRENCE OF PROPERTY
DAMAGE. - - ,

" The Court of Appeals stated: _

The circuit court analogized the insurer's duty to pay expenditares having
to do with environmental clean-ups to the case at hand, wherein SCDOT
deemed the remaining two signs unsafe, and required Rhodes to take them
down. We find the circuit court's analysis of Hélena to be accurate, and,
therefore, the cost associated with Rhodes' required removal of the final
sign comports with the broader defmition of damages or physical injury to
tangible property defined in subsection 12.a. ' '

The Court of Appeals’ ﬁ)isapprehensiqn of Braswell v. Faircloth, 300 S.C. 338,

387 S.E.2d 707 (1989) and Helena v. Allianz Underwriters Insurance, 357 S.C. 631, 504

S.E.2d 455 (2004) led to an incorrect conclusion on the occurrenée and property damage

issues. Fxrst, it is imp&tant to remember that the analysis in Braswell was modified by

the Supreme Court in Helena. The Supreme Cowrt did not reverse the holding in

Braswell. The conclusion in Braswell that there was some “property damage’; is a sound

one and was upheld by the Court in Helena: 357 5.C. at 640, 594 S.E.2d at 459 n.3."

' As an aside, Helepa camnot be relied on entirely herein because the decisions rest on an
cnvironmental/pollution cxclusion too that is inapplicable to the present case. However, the two
. decisions are a good illustration of how the appellate courts address facts where there is both an
insurable loss and business risk loss. It'is important also to recall that the Supreme Court in
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In Braswell Pepper Industries, Inc.. (“Pepper”) entered into a contractual' d

agreement with Braswell Sb.lipyards Inc. (“Braswell”) for the Iease of property on which
| several storage tanks were located. Pepper purchased a general habrhty insurance policy
_ from United States Frdehty & Guaranty (“USF&G™). Pepper abandoned the premxses
'_ and Neckland Associates (“Neckland”)reentered the premises and terminated the lease.
" As of the date of termination of rhe lease, Pepper had left various corrosive chemical
stored in barrels on the prem1ses The corrosive checha]s ate thmugh a valve on one of
" the storage tanks and IOOO gallons of chemxcals spﬂled onto a ﬁeld adjacent to the tank.
: .T.he Sopth Cirolina Departmeot of Health and Ermromnental Control (“DHEC”) issued
an administrative order -r_eqtiiring Pepper to cleanup the property The Environmental

Protecrion Agency (“EPA;') also issued an order reqxriring Neck_larnd Associates to
remove stored waste located at the site. | .

Neckland Associates xﬁled suit in federal court aaamst Pepper The federal court
fou:nd Pepper liable to Neckland Assocrates for breach of the lease. The federal court
awarded judgment against Pepper for dama‘ges, including damage's for back rents; for
cleanup of rthe chemicalﬁ spill; forcherm’cal sampling; for chemical t_eeﬁng; for vdrsposal of -
hazardous waste; and for tank cleaning and sludge diéposaL Braswell ‘commenced a
declaratory judgment action against USF&G seeking a declaration that the general
liabﬂrty palicy issued to Pepﬁer covered the damages awérded' against Pepper. -

Braswell argued in ?'the _declaratory Jjudgment ection that the cﬁemica] spill
constituted an “gccurrence” 7and corrtended that the eontauﬁnated soil from the spilled

chemicals constituted “propeity” damages since the soil was physically injured. The trial

Helena was “tackling™ the split in authority among jurisdictions over whether federal and state
environmental cleanup costs constitute "damages"” under an insurance policy.
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court held that the insui'ancc policy did not provide coverage because there was no
“occurrence” and no “property damage” and ruled in favor of USF&G. The trial court
"ruled' as such because Braswell's claumagamst Peppér was one for restitution, relying on

Maryland Cas. C6. v. Armco Inc., 822 F.2d 1348 (4th Cir. 1987).

‘ The Court of Appeals reverse;ithe trial court and found there was an occurrence,
~ in part, of property damage. Braswell, 300 S.C. 343, 387 S.Eéd at 709-10.l The Court éf -

App@s stated, “we find the chémical.spﬂl caused some ‘property damage’. The spilled

' V,phemicgls caﬁsed physical mjury to the land by ;ontaiﬁination.” L(L at 345,387 S.E2d at

710. The Court of Appeals spéciﬁk:ally distinguished those cost hcccssary to clean

. co‘nt#minated soils versus the éost to haul away (unspilled) banel; of chemicals. Id. ér

345, 387 S.E.2d at 7i1. The C.ourt of Appeals stated, “[.s]igniﬁcantly, we ﬁnd no

argument by Braswell in his bﬁéf that absent the éhemical spill USF&G would have a

| duty to pay a judgment aga.inst"Péppc;‘ for the cost of removal of the hazardous waste.

Braswell argué that odcc-thc spill hap;v;ene_d aﬁd ﬁc_govmmen{ agencies mandated a
cleanﬁp, all the costs are covered under the policy 'mcludihg the cost to remove the stored |

chemicals which had not leaked.” Id. at 343, 387 S.E.2d at 709. The Court of Appeals

| continued, “the other clcmcnﬁ of thp federal court judgment do not relate to “property

.dmnage‘ as defined in the policy. ...V[tIhc major portion of the judgment constituted costs

for removal of stored waste..T.hese store& wastes had not leaked.” Id. at 344, 387 S.E.2d

' _at -7&10." . A |
~ The Coutt.of Appg:éls rejected fﬁe theory that the insureér was 6b11g'_ated to pa.y: for
_ the entire clean-up: “[C]all it'whait yéu may,. the undgrlyiﬁg issue is whether Peéper;s

- insurer must indemnify under its poliéy for the costs iﬁc_:urred in complying with a
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government duectxve As we view the record, these govemment dlrectxves concerned

stored chexmcals Wh1ch had not yet caused physxcal m;ury to pmperty The presence of

these chemicals did not oonshtute property damage. Id. at 345, 387 SE.2d at 71 1. The

Court of Appeals found, “{u]ﬁon the facts of this case we find an occurrence causing

[

* property damage did .result" but ouly as to the spill of the 1000 gallons of

_ chemicals....[t]he other costs consntutmc the federal Judgment are not covered under the

. msuﬁnce policy.” Id
The Court of Appeals i its Opinion erroncously 'foﬁnd Helena materially al‘ter.edb
the result in Braswell or operated to give blanket insurance coverage for state and federal
cleanups where there"was no contzunmated soil. The Helena decision did not do so; a
rev1ew of the case reveals as much: The Helena Chemical : Gompany was in the business
, of selling agricultural chermcals to the farmmg industry: The EPA and DHEC mandated
- that Helena Chemcal cleanup the conta.mmated soils at the sites. caused by Helena
Chemxcal s chemlcals Helena Chermcal s own study revealed that there was significant
A envxmnmmtal damage to the soxls Id: at 635 594 S.E.2d at 456.

In response to the cleanup of coutauunated soils, Helena' Chemical sought legal
'defenee costs and clmnup‘coste frefn its illsurer ancl 'commenced a declaratory judgment
' action to recover the same. Id. at 635, 594 S.E.2d at 457. In the actlon, ‘the trial court
granted summary Judgment m the insurers' favor The tnal court found there was no
" insurance coverage because: (1) Helenas cleanup costs were not "damages", and (2)
Helenas clalms fell under the ibsurance policies’ pollutlon exclusum Id The trial court
found the term "damages“ did not mchlde euvuonmental cleanup costs, relymv on Md.

Cas. Co v. Armco. Inc, 822 F:2d 1348 (4th Cir. 1987) and Cmcmnatx Ins. Co. v.
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@ 'I!il’ceu and Co, 857 F.2d 979 (4th Cir. 1988). "' 1d 2t 635, 594 S.E.2d at 45%

By the time the Helena case reached the South Carolina Supreme Court, the
Maryland Supreme Coun had addwssed the Fourth Circuit Amico decision. The
Maryland Suprcme Court rejected the reasoning of AM‘ with regard to the definition of

damages. See Bausch & Lomb Inc. v. Utica Mut. Ins. Co,, 625 A2d 1021 (Md. 1993).

The court noted, “’[d]amacres in common usage means the reparauon in money for a
detriment or injury susta.med The reasonably prudent layperson does mot cut nice
distinctions between the remedies offered at law and in equity.” Id. 2t 1032-33.
- The Supreme Courl: in Helena followed the reasoning of Bausch & [.omb while
rejecting the distiuotions being made by some courts. on the word damages” 1d ‘
environmental gleauup.oases. Helena, 357 S.C. 631, 637, 594 S.E.2d 455, 458. The
‘ _Suprelme' Court st_ated, “the Fourﬁ; Circuit's logic coritains an inherent paradox: although

insurance poljcy terms are to be construed‘ in their ordina:y and usual way, tho Armco
. and Milliken courts both accorded the tenn damages a narrow, technical meamng "Id
‘at 638, 594 S.E.2d at 458 Furthef “this goes agamst South Carolma precedent which

holds dlat this Court must give po[icy language its plain, ordinary, and popular meaning.”

Id. (citing Century Indem. Co. v. Golden Hills Builders, Inc, 348 S.C. 559, 565, 561
S.E.2d 355, 358 (2002)). '
The Suprgme Court also addressed Braswell in Helmé._ The Court noted that the

Court of Appeals reversed the Braswell trial court, in part, “finding the chemical spill

"' The Armco court (applying Maryland law) held that the term " 'damages’ is to be construed in
consonance with its ‘accepted technical meaning in law.' " The court explained there was a
difference between legal and eqmtab]e damages, and this technical meaning of "damages"
eacompassed only legal damages, ie. , payments to a third party who has a legal claun for

. damages. Id. (citation omitted). In ] ‘\(Illhk@, the Fourth Circuit applied South Carolina law and
followed Armco's reasoning.
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constituted an ;occurrence,' and therefore the cleanup costs associated with the spill -

~ should be covered by.the insurer. But because most of the costs were for removal of.

stored wastes that had not leéked, thé ‘Court of Appeals held these costs were not
recoverable since no property damage had yet resulted.” Id. Helena, 357 S.C. 631, 640,

. 594 SE.2d 455, 459. The Supreme Court noted, that although the Court of Appeals cited

‘to Armco and Milliken thé Court pf Appeals’ holding in the deéision “clearly rested

upon a finding that tt;eré was no ‘property damage,’ not on an interpretation of the term

'damages’.” Id. The Supreme Court stated, “fot this reason, the Braswell court's reliance

on the Fourth Circuit cases Was:misplacl:ed.”' Id.

The Supreme Court noted that Braswell ultimately allowed insurance cbverage for

énvironmemal cleanup costs, where property damage had occurred, so it was

questionable to the Supreme Court whether Braswell actually applied the’ holdings of

Armco and Milliken. Id. at n‘.‘ 3. The Supreme Court stated, “[T]o the extent Braswell

could be read to approve of the logic in Armco and Millikén, it is hereby modified.” Id.

Helena did not reach an Opposite result. of Braswell.-An éccmte _intérpretatiqn of both
decisions is that ﬂAle_‘Soth Cirolina appellate courts should not ﬁnd‘ an occurrence of
property damagcs for the dama]ges agsodated with thc.SCI:)df mandate to take down the
two unsafe signs — that we_re- g(éimpaired and deemed msafé only. |

This line of thinking has been expressed in another of this court’s construction

‘defect insurance coverage cases: “It may be true-that the same neglectful crafismanship

" can be the cause of both a buéih%s expené_e of repair‘and a ioss represented byvdamage to

persons and property, the two coﬁsequencs are vastly different in relation to sharing the
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cost of such risk as a matter of insurance underwntmo » C D. Walters 281 S.C. at 596,

316 S. E 2dat711 712.

.The Opinion of the Court of Appeals will be a bad precedent. The Court has said

that an admlmstratwe order dlrectmg a contractor to correct faulty Workmanshlp is an
occurrence of property damage. To analogxze, assume the road m L-J had not failed or
suffered from alligator crackmg; assume the SCDOT (for whatever reason) investigated

- the road anid required the contractor to rebuild it because the SCDOT deemed it defective

and unsafe. Under the Court of Appeals’ reasoning, this adminjstrati\/e directive would

cause there to be insurable loss for something that is nothing more than faulty
‘workmanship.

V1. THE COURT OF APPEALS. - MISAPPREBENDED THE LAW IN
FINDING THAT TIIE PROPERTY DAMAGE WAS AN INSURABLE
LOSS. » _

The Court of Appeals stated: v

The circuit court found the diminution. in value of Rhodes' property
attributable to the loss of his permits to erect signs in the firture, fit within
the second part of the definition of property damage: loss of use of
tangible property. Thus, the Policy would provide coverage for lost
profits from the inability to maintain signs on- the property .and
contributing to its overall diminution in value. ,

. The term “loss of use” is contained in the definition of “property damage” twice.
The CGL policy defines “property damage” as 1) pﬁysical injury to tangible property,

including all resulting loss of use of that pfdperty*, or 2) loss of use of tangible property

12 Since the Tort action was reversed by the Court of Appéals, the disputed facts determined by

the jury are once again allegations. Unless a fact is not in dispute, it is not for this court or the
circuit court, hearing the DI action, to decide the facts that support or do not support liability and
damages relative to the Plaintiffs and Defendants in the Tort Action. However, the Court may be
permitted to rely on a fact for the purposes of the DJ action if the fact is otherwise undisputed by
the parties.” Samuel Rhodes and Piedmout Promotions may be bound by their positions on the
facts.
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that'is not physically injured. The fallen sign may meet the definition of ‘zproper_ty_f.

damage”. This is because the fallen Sigq was physically injured. [n addition, Piedmont -

Promotions alleges that it lost the usé of the fallen sign, which may meet the deﬁh}'tion of

“pf0pcrty damages”. The other two signs were not physically mj@w: S0 one must refer

to the second definition of A“prope:rry damage”, which is for‘k;ss of use to non-hnpairgd .

tangible property.

In this regard, Piedmont Pfo'motions alleged that it lost the use of the remaining -
two signs, so arguably these two signs may meet the definition of “property damage”
too.m_ Notably, the claim that Rhodes/Piedmont lost th?:‘pcxmitsv('toj erect the signs) is not

a covered loss. This is because the permits are not a tangible property interest, but an

intangible economic right. One will recall that both definitions of “property damage”

» o,
require there to be tangible property in'first instance:

‘The Court of Appeals did not apply existing logal precedent and policy provisions
correctly.* As the owner of the fee simple title to the real estate, Rhodes alleges that -

Eadon daméged the real estate. Since one is addreéSing real estate, one must look to what

3 Even the trial court in the DI action refers to the “loss of use” of the signs on numergus
occassions in its decision. (R. pp. 27, 29,37, and 42y . - S -
“In Paragraph 20.of their First Amended Complaint, Samuel Rhodes and Picdmont Promotions

allege that they sustained injury and damage as follows: 8) by having to remove the signs as
- aforesaid; b) the Plaintiff now has lost the opportunity to erect and maintain as an economic

enterprise on his real property in Fairfield County the outdéor advertising billboard signs adjacent

Interstate I-77 as & consequence of the cancellation of the three permits. by the South Carolina
Department of Transportation; c) the Plaintiff has lost the certainty of the revenue from the
advertising that the signs would have displayed for years to come; d) the Plaintiff has paid for
three signs which are worthless beca;;séithey cannot be used...; and.¢) as a consequence of
baving to remove the signs purSuant to the mandate of the SCDOT, permanent fixtures on the
Plaintiff’s real property had to be removed which has resulted in significant injury to Plaintiff’s
real property and has significantly impaired its value and usefulness, which injury cannot be
replaced or repaired under the current mandates of the SCDOT prohibiting the use of signs at this
location. - .. : ' ;
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recovery South Carolina.state law - permits for damages to real estate. Aside from
relaﬁvely small amouats for clean up cost and hauling away debris, Rhodes is seeking

diminution in value damages. The present case is not a contamination case or one where

the underlying real estate is physically injured like in Braswell and Helena. Rhodes is

alleging that the acts or omissions of Eadon diminished the economic value of his real

estate. Rhodes alleges that his real estate does not have the same income producing

power that it once did with the signs installed on it. Rhodes contends that his real estate is

less valuable because Rhodes will not be able to erect billboards on the real cstate again.
‘Rhodes alleges Easdon is at fault - gn.i§u¢ that a jury inl the Tort action will hear and
decide.

| South Carolina staﬁé law addresses damz;ges to real property. The law states, “[ijn
thé absenceé of evidence of _speciﬁc'damages, the measure of damages for injm to real

property is the difference between the value of entire premises before and after injury

thereto. Joyner v. St. Matthews Builders, 263 S.C. 136, 208 S.E.ﬁd 43 (1974). One tmust
then determine how the law treats Mnuﬁqn in vaiue damages as an ins;urable loss. In
South Carolina, the Supre‘me Court has answered this question and held that diminution
in value O réal‘ estate is not a CGL insurable loss. Auto-Owners Ins. Co. v. Carl Brazell

Builders, Inc.; 356 S.C. 156, 583 S.E.2d 112 (2003).

It does not help to chamdeﬁze the damages herein as one for loss of use. Further, ‘

it does not help to name the damagé Sofnethihg else (c.g'.f, lost profits) because the

definition of property damages, -in Part Two, only ‘;ihsure.s” damages which are for loss
_ of use. The term “loss of use” is part of the applicable exclusions too and must be

examined herein. Exclusion K excludes “property damage” to “your product”. Exclusion
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L excludes “proﬁerty dar'nagé;”.to “your wdrk”. Since “loss of use” ig sﬁeciﬁcally paﬁ of
the deﬁnition of “property damage”, loss of use to your v'qu{, your products, or the signs,
is e*clﬁdéd by the Pdlicy. Th.is concluéion 1s squarely conSistent w1th L-J, which require's |
| one to, ét léast; find damag‘é to “other property” — somethmg other than the signs afﬁxed
| to the real estate. This ébnglusion is squarely consistent with other South Carolina
~ appellate courfdecisions ﬁﬁd'mg CGL insurers are “not.,ob]igatedk to defend [an] insured
_ i A :
where [the] action against msured did not ’mvplve ac_cidenfal injury to proﬁériy other- than
thal on which insured was performing its wbrk " Century Indem,, 348 S.C. at 567, 561

S.E.2d at 360 (mtmvCD \Va]tcm 281 SC 593, 3168E2d709)

In rejectmg Exclus1on L, the Court of Appeals made the followmc

statement:-
_ Based on the evidence and testimony provided at trial, the circuit court
_determined Eadon viclated all three of these conditions. The circuit court
was correct in its detcmnnanon that Exclusion 1 does not apply, as the
"products-completed operanons hazard" cannot serve as a broadly written
catch-all exclusion that would prohibit recovery no matter what
consequences "arise-out of” the product of the insured. :

First, the citation to Kennedy is largely irrelevant in the DJ action. Kennedy is a.t'
best pertinent to the Tort action, Wh‘érg Rhodes and Piedmont may cite the case as
authority for the legal obligations ofa conu'actof building a structure — albeit th'é caseisa
re51dent1al cons’auctlon case. Second, the circuit court in the present action did not, and

‘ should not have, determmed 'that Eadons violated “all three of these condmons“ set fotth :
] Kennedy. Such determination is one for the JUI}’ in the To‘rt actwn. Also, to clanfy,
the Court of Appeals was mcorrect in statmg the circuit court in the DJ actxon adjudmated
Eadon liable under Kennedv In dxscussmv K nedy, ‘the Cu’CUlt m the DJ actlon was

' refemng to what the court/_]ury did or adjudicated in the'Tort action, which is now moot.

i
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Finally, and importantly, Auto-OWnem did not argue for a broad interpretation of

Exclumon L. L is a limited echuswn. The exclusion excludes damage to your work

including any resulting loss of use, that rakes place in the completed operations period,
ie, after the job is completed and put to its intended use. Note, whether the alleged
damages took place after the sigh‘s wére put their intended use was not in dispdte between
' the paIties Rhodes and Piedmont allege that they suffered loss of use damages after the
signs were mstalled and put to thetr intended use. Auto-Owners’ contention is that the
loss of use damages associated with the signs is excluded by. Exclusion L. Even the trial
court in the DJ action stated, “Mr. Rhodes presented evidence of damages for the loss of
use of the billboards that amounted to a p'resent value of $4,212,386, plus damége to real

property.” (R. p. 37) (emphasis added):

Loss of use claims associated with the contractor’s work are not insured claims. ‘

To illustrate, in T.E. Tbberson Company v. Am. & _F{)reim; Tos. Co. 346 N.W.2d 659
(Minn.App: 1984), the Court addressed. the issue of a.Idss of usc claipn in a faulty
Woriqnanship claim. 'fhe underiﬁng dainag&s arose from the negligent construction of a
grain élevator, wﬁich resulted in tﬁe loss of the ele?atofs use to its owners. T.E. Ibberson

Company (TEI) was engagediﬁ the business of building concrete grain elevators.

American & Foreign Insurance Company (“Ameﬁcan”) issued TEI a comprehensive -

general liability policy. TEL éompleted an elevator for Farmers Elevator Cooperative
(“F armcrs”) ‘Farmers had to cIose the eIevanr fora penod of time to repair the cracks
caused by the ncghoence of TEL

' Farmers sued TEI alleging TEP's negligent work caused the failure of the

15 . The Court will note'that the *j” exclusions address events during the course of the

construction—rot after completion.
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'Helenator. Farmers claimed &emdces forrepair costS lost prnﬁts, and loss of use of the .
‘eIeva.tor TEI asked Amencan to defend them; however American refused to defend,

claiming the pohcy‘s work product e‘(clusrons relieved them of the duty TEI then ﬁled a

, decla:ratory Judgment action to estabhsh Amencans duty to defend The loss of use

claim was at issue between the partres 'I‘he tnal court granted Amencans motion for'
' summa.ry Judgment ﬁndmg 'that the work product excluswns negated the Ioss of u use.
claims. L_ at 660. 'Ibe Court of Appeals of Minnesota afﬁrmed the decnsmn stating:

Work product exclusxons generally found in comprehensive halnhty ,
insurance policies, are intended to deny coverage to the insurcd when the

insured's own negligence gives risc to the damage. While one can

purchase insurance that will protect a party from its own mistakes, such

general liability policies as this do not serve that purpose.

The policy definition of “property.damage” includes “... loss of use thereof

....”” TEI admitted that the elevator was solely its wox:k and its product.

' Exclusion (n) apphes 1D exclude coverace for property damaoe (mcludmg,
" by definition, claims: of loss af use) to TEI's product

Exclusion (o) apphes to exclude coverage for property damage (including,
by definition, claims of loss of use) to work performed by TEI or out of
materials, parts or eqmpment furnished by TEL -

Exclusion (p) excludes coverage for damages claimed for the loss of use
of TEI's products or work if they are withdrawn from use because of any
known or suspected defect or deficiency.

1d. at 661,
The court continued:

“[W]hen TEI entered into its contract to design and construct the concrete.
grain elevator, it assumed certain business risks. Pdmarily, it assumed the
business risk that it might fail to live up to its contractual obligations to

.. perform its work in a good, substantial and workmanlike manner, and to
provide an acceptable end product. To protect Farmers and to insure the
quality of its work and produtt, TEI was required to furnish a performance

* bond. To protect those who might sustain bodily injury or damage to other-
property, TEL obtained insurance coverage of the type at issue herein, i.c.,

. acomprehensive general liability (CGL) insurance.
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d The; Consfruction of the elevator was the 'work and produot of TEIL NeGIigence of TEI‘

in construction, glvmo rise to thc chum of loss of use, is excluded by the work product

e‘tclusmns of the insurance pohcy Id at 663. The msurance company had no duty to
_ defend TEI Id. at 663.

In follow up to the decision in"Auto-Owners v. Carl Brazwell Builders, Inc,,

: supra the homeowners amended their pleadings to aJIege that they were unable to enjoy
the fuIl use of their property, w1thout first conductmg geographlcal surveys to determine
the cxtcnt of waste coutammatxon on thcxr property and takmg steps to remove such
materials. In brief, the homeowners tried to chamctenze their economic damages for

d1mmutxon n value as loss of use damagﬁ See Auto-Owners Ins Co. v. Essex Homes |

Southeast. Inc. 136 Fed Appx 590 (4th Cir. 2005). Before the federal court, the

insurers arO'ued that the loss of use claims were not covered damages. The court ruled in
favor of the insurers and the Fourth Circuit Couxt of Appeals afﬁrmed the decision.- The
Fourth Circuit held that exclusion m,” which excludes coverage for property damage to
“impaired property_” or property that has not been physically ijured “arising out of” (1) a
defect, deﬁciel_lc;;, inadequacy or dangerous conditious in “your product” or “your work”
applied in the case to.preclude"coverage.
" The Court of Appeals stated the following:

The circuit -couxt‘ found, and we agree, that a sudden and accidental -

physical injury to Eadon’s product is precisely what precipitated the

events that led to.the filing of this DJ action. Therefore, the caveat

provided in the Policy itself prevents the applicability of Exclusion m

~ under the facts of this case.

The caveat in Exclusion M that the e‘{clusmn does not apply to loss of use arising out of

sudden and accidental pbysrcal 1II_]U.['}” apphes at most, to- the one sign that fell down.
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Thé loss of use associated W1th the other‘two Signs, which 'did not vfallvdown, is excluded
plainly by the language of t:he exclusion. Again, the fetﬁajnirig two éigns were not
" physically injured, but were removed because the SCDO’?[‘ deemed thiem to be unsafe—
(;nly faulty Workrﬁanship. Notwithstanding the above, Eiclusion M does not a;;ply even
to the one sign that fell down This is because the loss of use claim that arises from the -
acmdenta! and sudden phymwl mjury’ must be to “other property ” to fulfill the caveat.
Again, the one 31gn that fell down is not “cother property”, but is the work/product of the
-alleged insured. The rational of T-J applies in this analysis. Sxmxlarly, the rule set forth

in Centursglndemmtv apph& CGL i msurers are “not obligated to defend [an} insured

where [the] action agamst insured did not mvolve accidental injury to property other than
that on which insured was performing its work.” Century Indem., 348 S.C. at 567, 561

_S.E.2d at 360 (citing C.D. Walters 281 S.C. 593,316 S. E. 2d 709) (emphasm added).

VII. THE COURT l\ﬂSAPPREHENDED EXCLUSION “N” IN FINDING THE
. EXCLUSION DID NOT APPLY TO THE FACTS HEREIN.

The Court of App.ealls held that Exclusion N did not apply;bécause the cése did
not involve a product recall. ‘'The Court of Appeals stated the following:
These exclusions are typically included and applied to shield insurers from
liability for the costs associated with vnanticipated product recalls, and do
not apply to claims .iavolving losses resulting from the failure of the
insured's product or work, when there is no evidence of a general recall of
similar products or materials from the market place. [citations omitted]
The circumstances giving rise to the Tort action, without qu&stlon, did not
involve a product recall; therefore, the circuit court did not err in finding
"Exclusion n mapphcab]e to this case.
“There are;.of course, cases where Excluswn N is apphcd to product reca.ll cases

) situations; but product recall cases are only an'_ example. The exclusion is not drafted for

these situations only. As an aside, the exclusion has its roots apparently in the aircraft
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industry. To illustrate, in the évent of an airplane crash, th;:, FAA méy mandate that the
partiqulaf airline ground its oth& like model airplanes m order to investigate whether t_he
same “problem“l exist with all the airplanes. Uudér these ci:cmhstances, one can imagine
the large ‘commercial .econom’u; loss of use claims that miay arise when grounded
airplan& are not ‘fmglcing money." vStaztiqg mn the 1960s, to addreés tﬁese potentia]&
l;l;g.e‘ ciaims, the insurance mdustry' began eiclud'mg these economic damages and did so
in an exclusion that is largely like Exclusion N in the subject policy. However, Exclusion
N is not Limited to 2 product r_eca11 only or even the aircraft industry. It may have equal
applicaﬁiiity to the construction iﬁdu;try. |

| There are myriad of facts and circumstances that may otherwise arise in
commercial cases that may invoke Excluéion N. The courts in South Carolina should fook
to “piain and ordinafy” language of the exclusion to see whether the exclusion applies to
the facts. One will recall that the Sﬁprcmc Court'tejecteci a narrow, te‘:ch'nical' deﬁniﬁon :
of the word “damages” in m supra. To limit ﬂic a(clﬁéion toa pﬁcﬂm industry‘_
or situation, “goes- against South Carolina precedent which holds that this Court must
’ give policy langunage its plain, of&inary, and popular meaning.” Id. at 638, 594 S.E.2d at
458 (citing Century Indem,, 348 5.C. at 565, 561 S.E.2d a1 358). A “plain and ordinary”
readingk'of Exclusion N shows it excludes thc" démagcs alleged by Rhodes and Piedmont.
" Because the SCDOT deemed the two standmg signs unsafe, the SCDOT made Piedmont
Promotions take them down. That is tﬁe vcn;y allegation gadc by Rhodes and Piedmont.
Exclusion N excludes damages for any loss, cost or expenmse incurred by

Rhodes/Piedmont for the loss of use, repair or removal or disposal of the signs if the
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signs are w1thdrawn from use by the SCDOT because of known or suspected defect in
it. Exclusion N is apphcable to exclude the damages herein.

The n'sk of repla'cihg and repairing defective materials or poor workm:mship is

consxdered a commercnal risk, whtch is not passed on to the liability i insurer. The Court of

- Appeals’ decision to award damages for the cost to remove and dispose of the mgns is xnl

direct contravention to reported South Carolina dec1510ns This Com’t has stated, “[b]ased
on the law of this State, coverage for the repan' and/or replacement of the' substrate and

substructure of the home is excluded by the faulty workmanship prowsxon. Century
: ¢k s . . .

Indem. Co., 348 S.C. 559, 566,-561 S.E.2d 355, 359 (2002) (addressing a stucco clad

house and the work was performed by a stucco subcontractor); see also Engineered

Prods.. Tnc. v. Aetna Cas. & Sur. Co,, 295 S.C. 375, 368 S.E2d 674 (Ct.App.1988)

(under policy excluding coverage of insured’s liability for damagm resulting frdrn '

restoration, repa:r or replacement of its own defechve Work, insurer had no -dutyto
defend its msured in action seekmg compensahon for replacement of rack system lost in
storm) | |

To reca]l, the Court m Hclena found an accurrence of property damage but then
applied an exclusion to bar coverage _gi_a, 594 'SE.2d at 462. ‘,‘Exclumons.m an

i .
. insurance policy are to be read independently of each other; they are not to be read

cumulatively.” Engix_i eered Proﬁﬁcts, Inc, 295.8.C. at 378, 368 S.E.2d at 675. “If any

one exclusion applies there should be no.coverage, regardless of inferences that might be

argued on the basis of exceptious or qualifications contained in other exclusions. There is

no instance in which an exclusion can properly be regarded as inconsistent with another

exclusion, since they bear no relationship with one ariother.” Id. (citing Weedo v. Stone-
b . .
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E-Brick. Inc., 405 A.2d 788 (N.J. 1979)). If there 1s rio ambiguity, the insurance poﬁcy's

terms must be interpreted and enforced according to their plain, ordinary, and popular
meaning. George v. Erﬁg&e Fire aﬁd Marine Ins. Co., 336 S.C. 206, 5i9 S.E2d 107 (S.C.
App. 1999).

In Cb Walters, this Court addressed the fundamenta.l prmmples of the |
Commercml General Llablhty pohcy in its citation to the seminal construction defect

insurance coverage case. 281 S.C. at 598, 316 S.E2d 709 (discussing Weedo v. Stone-E-

Bdck Inc, 405 A.2d 788 (N.J. 1979)). In Weedo New Jersey gave an excg:llent
- comparison of “business risks” assumcd by the instred-contractor in the ordinary, normal
course of busm&ss and ;‘iqsmablc risks” assumed by the MCG cumpahy funder é
comprchenswe general hablhty pohcy]

The insured-contractor can take pams to control the quahty of the goods
and services supplied. At the same time he undertakes the risk that he may
fail in this endeavor and thereby incur contractual liability whether express
or implied. The consequence of not performing well is part of every
business verture; the replacement or repair of faulty goods and works is a
business expense, to be bome by the insured-contractor in order to satisfy
customers. See Tinker, [“Comprehensive General Liability Insurance-
Perspective and Overview”, 25 Feder.Ins.Coun.Q. 217, 224 (1975);

Henderson, “Insurance Protection for Products Liability and Completed
Operations-What Every Lawyer Should Know,” 50 Neb.L.Rev. 415, 441

- (1971).] .

There exists another form of risk in the insured-contractor's line of work,
that is, injury to people and damage to property caused by faulty
workmanship. Unlike business risks of the sort described above, where the
tradesman commonly absorbs the cost attendant upon the repair of his
faulty work, the accidental injury to property or persons substantially
caused by his unworkmanlike performance expeses the contractor to
almost limitless liabilities. While it may be true that the same neglectful.
craftsmanship can be the causc of both a business expense of repair and a
loss répresented by - damage to - persons .and property, the two
consequences are vastly different in relation to sharing the cost of such
risks ag a matter of i insurance underwriting..
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: FEEERE R
The risk intended to be insured is the possxbxhty that the goods, products
or work of the insured, once relinquished or completed, will canse bodily
injury or damage to property other than to the product or completed work
itself, and for which the insured may be found Lable. The insured, as a
source of goods or services, may be liable as a matter of contract law to

~ make good on products or work which is defective or otherwise unsuitable
because it is lacking in some capacity. This may even extend to an
obligation to completely replace or rebuild the deficient product or work.
This lability, however, is not what the coverages in question are designed
to protect against. The coverage is for tort liability for physical damages to™
others and not for contractual. lability of the insured for economic loss
becanse the product or completed work is not that for thch the damaced
person bareamed

' C.D. Walters, 281 S.C. at 596-97, 316 S.E2d at 7i_1';12'(citing Weedo v. Stone-E-Brick,

405 A2d at 791) (further citations omitted).

The decision of the Court of Appeals is agamst good pohcy In rejectma the claam :
in L-J as an insurable loss, the Court stated, “the damage in the present case did not
constitute an ‘occurrence’, Lf j‘we were to hold otherwise, the CGL palicy would be more
like a ﬁerformance bond, which guarantees the work, rathe‘r than like an insurance policy,
which is mtended to insure, agaxnst acudents » Id, at 123 621 S:E.2d at 36. Here, C&B
Fabricators, Inc.!® was paid on its contract and allegedly required to construct the s1gns n
accordance with certain plans and sp_ccxﬁcanons. If th1_s was not done, Piedmont
Promotions may have a caulse of action under South Caré;ﬁna law for breach of contract,
breach of warranty or négligence against C&B Fab’i—iéarors, Inc. To allow C&B
" Fabricators, to be cornpensated through insurance for its breach of Contract o negligence
is to, in fact, pay it twice. -

Compé_hsaﬁng a party b)} providing coverage under a CGL policy to repair or -

16 Auto-Owners draws to the Court of Appeals’ attention that the Opinion accidentally refers to
this entity as “C&B Fabrication, Inc.” in the first sentence of its “Facts/Procedural History.”
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replace a job wﬁich was deficient from the outsét css'cm:ially. serves as double
compensation for the nééljgent party. Interpreting a CGL policy as gl;oviding coverage
fo:r 4v;v.ork-product deficiencies would enéi:le a contractor ;6 receive initial payment t;or his
. work and then receivé subsequent payment from his insurance ‘company. to repair and
correct deficiencies in his own work. The framework set up by'th~e Court herein serves as
a disincentive for contractors to perférm their work correctly and provides them an unjust
Wmdfall ;11 the expense of the CGL'ihsﬁ:er that was nof included in the negotiated price
.6£ the CGL policy. A contractor who hues ijoor laﬁc;rers, or who otherwise mismanages
his laborers s_hould" bear responsibility for those actions.

Damages to cornpeusaté a party for typical commercial Josses-versus damages to
compgll;ate one. for> an accident are two different things. “The accidental mjury to
: pmpexty or persons substantially caused by his unworkmanlike performance exposes the
_ contragtor to almost limitless Hébﬂiﬁw.” C.D. Walters, 2‘81>S.C.'593, 316 S.E.2d 709. “Tt
méy bc.truc that the same neglectful craftsmanship can be the cause of both a business
" expense of rcpan' and a léss representeti by damage to persons and property, the two
conégggeuceé are vastly different in relation to shafi#g the cost of such risk as a matter of
iﬁsurancc underwriting.” Id. at 596,316 S.E.2d at 711-12 (quoting Weedo, 405 A.2d at

- 791) (emphasis addgd).

What is the fikelthood that a grt;ding contractor wﬂI failA to t@p the soil well and
va-motm"ist wrecks because the pavement is displaced or cracked because of the faulty
| worhnMp?- What is the likelihood that a sign may fall down and personally injure a
passing motorist? The issue; is not altpgether ane of fdreseeabi]ify as some courts suggest.

It is more an issue of risks assessment. Who get hurts - a child or an adult? How badly
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are they huxt - serious Or mMinor mJury? What is the value of any property damage -

expensive or mconsequennal” These are examples of poten’ual claims. It is the possibxhg

that the’ contmctor s defective work will cause an accndent that Ieads to bodily i mjury or .

property damages that exposes- the contractor to unlmted habrhtxes and uncxpected -

costs. These types of habrhtles may ‘othe_rmse' bankrupt the contractor. One pu.rchases

liability insurance to guard against these uncertain risks.

In'contrast' defecﬁve‘work resixlting in damage to'the work itself and the -

commerclal damages that flow directly from the work does not entail the same

uncertamty The damages to the pm]ect 1tself arc more certain. The contractor will know

the extent of the exposure that may occur to 1ts Work or product because of the

contractor’s faulty workma.nsh_rp C&B F abnca,tors, Inc. knows thc value of the matenals
and labor used for the erection of the signs. Did C&B Fabncators, Inc choose fo use
good quahty labor and matenals‘7 What i is the hke[]hood that the grading contractor fails

to tamp the 4s011 and this act or ‘omission causes the paveme_nt to settle or crack and

require replﬁcement? What is the likelihood that the contractor installs the sign wrong, -

the signs falls down and is out of gommission for a period of time causing the owner 1o -

lose revenues?

C&B Fabricators, Inc. can best control these types of risks by hiring competent

employees. C&B ‘Fabricators, Inc: can ‘also control these risks by using good: quality -

materials that will last a sufficient period of time to limit the number of warranty‘ call
backs. If a road cracks or a sign falls, the contractor can reasonably foresee that the

contractor will be called back to replace the poor work and answer for the consequences.
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In setting its pncc for constructxon a contractor factors in the risk that some faulty work

may reqmre repair or remediation, whlch is an etpected cost of doing business.

VII. THE COURT OF APPEALS MISAPPRHENDED THE RECORD WHEN
IT DETERMINED THAT AUTO-OWNERS MUST NDEMNIFY -C&B
FORTHE EXPENSE I'T INCURRED IN REMOYING A SIGN. :

Auto-Owrers also requests the Court reconmder 1ts ﬁndmg that C&B is entitled to

payment from Auto-Owners for the expense it incurred in rcmoyin_g one of the signs that '

did not fall. In reaching this conclusion, the Court stated that “Eadon and C&B’s

amended answer and counterclaim specifically prays for the costs incurred by the .

ReSpondents in rectlfymg the consequentiai damages ‘c'atuvsed by the removal of the ‘

”

signs.” -

The Court’s statement rega:diﬁg the Amende(i Complaint and Counterclaim is

incorrect. The Amended Complaint and Counterclaim referred to by the Court does not,

exist. The Record reveals that Auto-Owners filed an Ameﬁded Complaint on March 14,
2003. (R. p. 147). Eadon and C&B filed an Answer to the First Amended Cornplaint on
July 17, 2003. (R. p. 202). This plmdingv included no counterclaim. The Amended

Answer and Counterclaim referred to by the Court is an exhibit to a Motion to Amend

Answer and Counterclaim filed by Eadon and C&B on September 7, 2004. (R. p. 213). -

This motion to a.rﬁend was never heard and was wi&&am by Eadon and C&B prior to
the trial Court’s decision to grant Au-lto-OuQn'ers’ motion to continue the case in orcier'to
obtain the Tort action trial transcript. There is no Order in the Record (or otherwise)
granting the proposed amendment and counterclaim. [n short, the Aﬁended Answer and

Counterclaim referenced by the Court never became a pleading in this case.
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The truth of this is further evidenced by the fact that Auto—Owners filed a Second

Amended Complaint on July 18, 2005 (R. p. 635). Eadon and C&B filed an Answer to

the Second Amended Complaint in August 2005. (R. p. 716). Again, Eadon and C&B

did not assert ‘a' counterclzﬁm against Auto-Owpers. This is the last responsive pIeadmg
filed by Eadon and C&B in this cé§e. It cqnt'a;ms. no counterclaim. There was no
céunterc[aim pr&sented to the; ci_rcuit qouft and therefore nio c]a@m presented b'y C&B to
 warrant or justify the circuit court or this Court's finding

‘.If‘l'lrthermoré,‘ a review of -'me Record reveals .that thervel was‘n-o érguinent or
evidence presented to the circuit cc_u:n-t fegarding any duty Auto-.aners bad to reimburse
C&B for costs incurred for removing the sign. There was no év_iderice presented s to

what those costs were. The issue was never raised and Auto-Owners never had a chance

to respond to it. The only issue before the Court was (and is) whether»Auto-Ov'vhas’ has .

a duty"fp indemnify Eadon for the damages asserted against'him by Rhodes and .

Piedmont. For this réason, Auto-Owners requests that the Court reconsider its ﬁ?ling on
' this issue and strike the circuit cou:t;s finding that Auto-Owners must reimburse C&B for
the cosé incm;red in removing the sign.!” ‘ |
CONCLUSION
_Eqr the reasons sét forth a'.‘bove,- Auto-Owners respectfully | asserts that ample

grounds exist for a rehearing of this;matter pursuant to Rule 221; SCACR. Accordingjy,

Auto-Owners prays- that the Coﬁtt grant its Petition and schedule a rchearing on the

merits of the Opinion to allow ‘Auto-Owners an ‘opportunity to address the issues

discussed herein.

' Even if this issue were properly before the Court, C&B would not be entitled to reimbursement
. for costs incurred in removing its own defective product and/or work. That is a business risk to
be borne by the nsured. . .
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Respectfully Submitted,

~ ELLIS, LAWHORNE & SIMS, P.A.

ALg ey

JQHNSTON COX
‘ L. MCCANTS
1501 Main Street, Fifth Eloor
" Past Office Box 2285 v
Columbia, South Carolina 29202
Tel: (803)254-4190

" ATTORNEYS FOR APPELLANT

August 21, 2009
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THE STATE OF SOUTH CAROLINA RE CEr VED

In the Cou:rt of AppeaIs

APPEAL FROM YORK COUNTY € Cour t of Appea]
Court of Comumon Pleas' ,

Lee S. Alford, Cireuit Court Judge

BN

~t

‘Case No. 02-CP-46-2369

Auto-Owners Insurance Co'mpan:‘)%, e s ORI e Appellant, '

‘Samuel W. Rhodes, Piedmonf Promotions, Inc.;
Marion L. Eadon d/b/a C&B Fabrication, C&B
Fabrications, Inc., and Low Country Slgns, _Inc s erernaes R &epondents

PROOF OF SERVICE

I, the undersigned paralcgal of. the law ofﬁces of Elhs Lawhorne & Suns P.A,, attorneys for
Appellant Auto—Owners Insurance Company, do hereby certify that | have served all coumnsel in this action

with a copy of the Petition for Reheanng via ﬁrst-class mail of same to the following address(es) as

indicated below on the 21% day of August, 2009

Crelahton B. Coleman, Esqulre
Coleman & Tolen, L1C
" Post Office Box 1006
Winnsboro, South Carolina 29180

_ Hoover C. Blanton, Esquire
McCutcheon Blanton Johnson & Barnette, LLP -
Post'Office Drawer 11209 .
Columbia, South Carolina 29211-1209
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Attomeys for Respondents Samuel W. Rhodés and Piedmont Promotions, Inc.

William O. Sweeney, III, Esquire
- Sweeny Wingate & Barrow, PA
Post Office Box 12129
* Colursbia, South Carolina 2921 5

Attorney for prondents Marion L. Eadon d/b/a C&B Fabrications, C&B Fabrcations, Inc. and
‘ Low Counny ngns, Inc. o

G g besss

Susan Bennett, Paralegal

* Columbia, South Carolina
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The %nutb @atolin’a Court ufg'ppe_als |

Auto-Owners Insurance Company, ' Appeliant,

Samue] W..Rhodes, Piedmont

Promotions, Inc. and Marion L. Eadon -

d/b/a C&B Fabrications, C&B

Fabrications, Inc. and Low Country , -
Signs, Inc., , Respondents.

The Honorable Lee S. Alford
York County
“Trial Court Case No. 2002-CP-46-02369

ORDER DENYING PETITION FOR REHEARING

PER CURIAM: After a careful considefaﬁoﬁ of the Peﬁﬁon for Reheaﬁhg, the Courtis
unable to discover that any matenal fact or principle of law has been ext.her overlooked or
dxsregarded and hence there is no basxs for granting a reheanng

Itis, therefore ordered that the Petition for Rehearing be denied.
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Columbia, South Carolina
Septerber 23, 2009

s

A. Johnston Cox, Esq.

John L. McCants, Esq.
Creighton Coleman, Esquirc
Hoover C. Blanton, Esq.
William Q. Sweeny, Esq.
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