
Vol. XV
THE STATE OF SOUTH CAROLINA

In the Supreme Court

APPEAL FROM YORK COUNTY

Court ofCommon Pleas

Lee S. Alford, Circuit Court Judge

OCT Efc

S.C. SUPREME COUtf

Opinion No. 4605 (S.C. Ct. App. filed August 6,2009)

&\L^

Auto-Owners Insurance Company, Petitioner,
v.

Samuel W. Rhodes, Piedmont Promotions, Inc.,
Marion L. Eadon d/b/a C&B Fabrication, C&B
Fabrications, Inc., and Low Country Signs, Inc., Respondents.

APPENDIX Volume4!

ELLIS, LAWHORNE & SIMS, P.A."
JOHN M. MCCANTS

1501 Main Street, 5th Floor
Columbia, South Carolina 29202
(803)254-4190

GALLIVAN"WHITE & BOYD, P.A.
A. JOHNSTON COX

Post Office Box 7368

Columbia, South Carolina 29202
(803)779-1833

ATTORNEYS FOR PETITIONER

Other Counsel ofRecord:

Hoover C. Blanton

McCutchen, Blanton, Hopkins & Campbell, LLP
Post Office Drawer 11316

Columbia, South Carolina 29211 -1316

Creighton B. Coleman
Coleman & Tolen, LLC
Post Office Box 1006

Winnsboro, South Carolina 29180

Attorneys for Respondents Samuel W. Rhodes
and Piedmont Promotions, Inc

William O. Sweeney
Sweeney Wingate & Barrow, PA
Post Office Box 12129

Columbia, South Carolina, 29211

Attorneys for Respondent Marion L.
Eadon d/b/a C&B Fabrication, C&B
Fabrications, Inc. and Low Country
Signs, Inc.



TABLE OF CONTENTS

Record on Appeal 0001-1342

Appendix to the Record on Appeal „. 1343-1355

Final Brief of Appellant Auto-Owners Insurance Company 1356-1416

Final Briefof Respondents Samuel W. Rhodes, Jr.
and Piedmont Promotions, Inc. 1417-1468

Final BriefofRespondents Marion L. Eadon d/b/a C&B
Fabrication, C&BFabrications, Inc. and Low CountrySigns 1469-1521

Final ReplyBrief of Appellant Auto-Owners Insurance Company 1522-1549

Opinion No. 4605 of the S.C. Court of Appeals filed August 6, 2009..... 1550-1565

Petition for Rehearing of Appellant Auto-Owners Insurance
Filed August 21, 2009. :...... 1566-1602

Order Denying Petition for Rehearing from the S.C. Court of
Appeals issued September 23, 2009 1603-1604



THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM YORK COUNTY

Court of Common Pleas

Lee S. Alford, Circuit Court Judge

CaseNo.:02-CP^46-2369

Auto-Owners Insurance Company, .. . Appellant,

Samuel W. Rhodes, Piedmont Promotions, Inc.,
MarionL^ Eadon d/b/a C&BFabrication, C&B
Fabrications, Inc., and LowCountry Signs, Inc., Respondents.

APPENDIX

TO THE RECORD ON APPEAL

(ROA Pages 1343-1353)

A. JOHNSTON COX

JOHN M. MCCANTS

1501 Main Street, 6* Floor
Post Office Box 2285

Columbia, SC 29202
(803)254-4190
ATTORNEYS FOR APPELLANT

AUTO-OWNERS INSURANCE COMPANY

CREIGHTON B. COLEMAN

120 Washington Street
Post Office Box 1006

' Wiansboro, South-Carolina 29180
(803) 635-6884

ATTORNEYS FOR THE RESPONDENTS
SAMUEL W.RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.



HOOVER C. BLANTON

'1414 Lady Street
Post Office Drawer 11963

Columbia, South Carolina 29211-1963
(803) 255-0997
ATTORNEYS FOR THE RESPONDENTS

SAMUEL W. RHODES, JR. AND
PIEDMONT PROMOTIONS, INC.

WILLIAM O. SWEENY

Sweeny Wingate & Barrow, P.A.
Post Office Box 12129

Columbia, SC 29211
(803) 256-2233
ATTORNEYS FOR MARION L. EADON,
C&B FABRICATIONS, AND LOW
COUNTRY SIGNS, INC. .



INDEX

PAGE

Rhodes trial, Plaintiff's Exhibit 6, Thompson EngineeringGroup, LLC
drawing dated 07/13/99 :. 1343

Exhibits to the Depositionof Michael Watson(April 4, 2006):

a. Exhibit 5 (copy ofcancelledcheck of C&B Fabrication to
Auto-Owners Insurance Company) 1344

b. Exhibit 6 (insurance application to Auto-Owners Insurance
dated 8-17-99) 1345

c. Exhibit 7 (insurance application to Auto-Owners Insurance
dated October 1, 2001) ..1350

d. Exhibitl3 (driver exclusion endorsement
dated 20-October-1999) : 1352



c)

^\
ON \ * ;
IING • z =
aC :o£

PSON, JR.

3/8" .PL. 6x4
3/4"0 A325 BOLTS

SFCTION D-D
t"-r-o°

1 3/4" typ

SECTION G-G
N.T.S.

Noncr
This drawing is for permitting purposes only and

is for the sole use of TEG and its designees.
Unauthorized use is strictly prohibited.

Location: Columbia. SC Area

C & B Fabrication.
Rt. 2 Box 825

Manning, SC 29102

10*6 X 36' CM, Stack, 15'V @ 127-0" O.A.H.

TEG THOMPSON
ENGINEERING

GROUP, LLC
P.O. BOX 747
ATHENS, TN 37371-0747

• P-E- (423)745-0644

DRAWN BY: BAB

DATE: 07/13/99

SCALE: 1/4"=1-0'

PROJ.# 073499

OWJ.f ED-2120

ROA- Page 1343



ft

i

1 DEPOSITION
1i^ EXHIBIT \p

[& iiiiku-

339

ROA-Page 1344



*\V- \»^3~"-V\N -^

COMMERCIAL AUTOMOBILE & FLEET APPLICATK

CL&S^^^^&ftx* )V3)
ASEHCrCtlDt . rmuia&OBt D PROPOSAL oSRNUAL PMWSDEraEcnvEOATB

AfPUSAHTvruwvii . ♦<

\aVpi
GARASE MAILING 4nnDr«_

Stnirt !
P.O. BqcZS~STZSZZ-i

DESCRIPTION OF APPNjJAtfKS BUSINESS.
OMity^^a^^^ State;

ISTHERE A REOULAKVEHICLE MAIMTENAtlCE PROGRAM?

DO AMY VEHICLES HEVE SPECJALEOUPIffiNT?
ISTHERE AMY JMSHTDRIVIN67IFS0WHATPERCENTA6E?

MUSTDRIVERSADHERE TOA DELIVERY SCHEDULE?
DOEMPLOYEESUSE-THEWOWWVEHICLES INTHISBUSINESS?

DOES APPLICANT OWNVEHICLES MOT SCHEDULED ON THIS APPUCATI0M7

ARE ANY SCHEDULED VEHICLES TITLED TO0THERS7

AREANYVEHICLES RENTED/LEASED TOOTHERS?

DOES THEAPPLICANT USERENTED ORLEASED VEHICLES?

NUMBER OFVEHICLES OWNED: TRUCKS. TRACTORS.

TYPES OFTRAILERS: VAN. RATBED. DUIslP.

18B35 01-flS) 8oaBr Canflna

rES DKD '"

V3INQ1VIDUAL

DPARJMERSH1P'•
ORPORATIOM

MULTI-POUCV •
DISCOUK

QTCS

DNO

IHSlDECfTYUMr

. DYES^
EMiO

WUMBEB OF YEARS IM BUSINESS Y \Sq
OTHER AUTO-OWNERS POLICY.NUMBERS

•THE APJTJCABTOPERATE-UNDER PERMITS OFDTHERS7.-

^- 'AREAMY HAZARDOUS MATERIALS TRAMSPORTED?
APPUCANT HAULFOROTHERS?

^ •ftRg PASSFJISERS EARRIEP IM AMY VEHIClfsT"
" ^-fiOES THE APPUCAItr HAVE ADRIVER SAFETY PR06RAM?

DOES THE APPUOABI REVIEW DRIVER'S MOTOR VEHICLE RECORDS?

^ -OSESTHE APPUCAOT H1RE«EXPEBIENCED OPERATORS?
w •eOWTRACTORS CRBlt?
wawm IS THE AVERAGE DAILY OPERATINa TIME PER DRIVER? <JV\ ^J

SEMITRAILERS. FULLTRAILERS.

LIVESTOCK. GRAIU. REFR BERATED .

331

ROA- Page 1345



APPLICANTS STATBflEHT
Ideclare the fids stated In this application tobetrue and request the Company toIssue this insurance and any renewals thereof In rdiancB thereon.
Idectarejhat the vehlde(s) listed ontheapplication are being usBd for thelegitimate commercial purpose asdescribed.

-3*
Data

PBOW DESIGNATION
Idesignate HJ. Arends, J.W. Fisher and HJL Powell and each ofthem, attorneys and proxies, with powerofsubstitution and relocation toeach, tovote as
proxy.at all meetings of the Company, and-at any and aD adjournments thereof. The power hereunder shaB be exercised by amajority ofsaid attorneys and
proxles-so present,tnjt1f only one Isso present, then that oneshall have full power toact

Applicant's Signature. Date

AGENTS STATEMENT

Agent's SignatwO ""ZZZmZTT \pate\

overagets bound.

WAN N"\NV
Datel_N TimeAgent*s Social Security Nu:.

NOTICE: As pail o! rrar normal underwriting routine, an ImestijBtlvB consumer report may be obtained Inclining Information aslacharacter, gmeral reputation, personal
characteristic!, and mode olliving obtsbied Ibraosh personal Interelewt wilt) nainhnors, trumds, associates,orother scaushrlancss. upon jotrr written rerroast do mill tnr-
nlih Inwniloaa dBsolpllon ol tliB natureandscopeoltbe ImresUrjalloii reqoBstBd. . . ••• . . ._ _—.—_ . . - -yg^j-.

ROA- Page 1346
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State of South Carolina Department of Insurance
7612 Marlon-Street

Post Office Box 100105 -
Columbia, South. CaroIrnsr2S202-3105

(B03) 737-6140.

OFFER OF ADDITIONAL UNINSURED MOTOBIST COVERAGE

S25,06o/S50,0O0/S25,O00-,
$50,000/S100,000/SZS,000
$100,000/$300,OOQ/$25,000
S25O(O0rj/$5OO,OOQ/$5O,OOO
$50,000
$100,000
$250,000 ' • •'-.
$300,000
$500,000

nw« M""* °* Coverage Amr».m» * Ihcreaserf Promts
£hes.e '""reasea premium charges must be ttlled^rbvyour msurance agent prior to .your decision and ^atL)

Do you wish to purchase addWonal uninsured mDtorist.coverage» Yesi^o
l^eT^ M. canno, exceed your autornobIIe.

loda/BDate t~ . ."
OFFER OF UNDERINSURED MOTORIST COVERAGE

Limits of Coverage •

IIL

IV.

$15,000«30,000/$1'0,000
$25,000/55O,0rjO/$1D,OOO
S50,O0O/$1OO,COO/$25,000
$100,000/$300,000/$25,OBO
$25O^O0/$5O0,OOO/$5O,K)0
$35,000
$50,000
$100,000
$250,000
$300,000
$500,000

iTh^oc I-,. •Amotinl of Increased Pir,ipi..m

your Insurance agarrt prior to your decision and.sfenahirea)

toywvrfshtopujrrhasemjjr^sunHj Yes^^No__
^^^^^{7^^^^^^^^^ .l-fts cannot exceed your automobile
Signature

APPLICANTS ACKNOWLEDGEMENT

^1s\t=^^^^^^
these coverages Is subject both to the terrw ^5 Sndrl^^f' 1"*^? V*"?'"* « benefits W*»r ^7 ofof South CanWs laws. conditions ofmy automobile Insurance policy and tothe State

Type or Print Your Name: •life*"* tftA&M
. Your Signature: ,, _-^_^ •—<s>^

Your Address: ^^^^tST^S^f^r

loaoys Data

Toda/s Date: ^W>. •Y\»" \^V» ^>\,.,WW)MS\ ^ .C_. "St^-sa^

334
SCD1 FORM NUMBER 2006

oa/se -ruin ric Tvur> daccc
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NOTICE OF DEDUCTIBLE OPTIONS

South Carolina Statutesrequire thatwe offer comprehensive, fire andtheft, andcollision coverages including various
deductible options.The premium differences are indicated by the percentages listed within each coverage column
of the following chart

EDUCTIBLE AMOUNT COMPREHENSIVE FIRE AND THEFT COLLISION

No Deductible 100% 100% Not AyafiablB
$50 Deductible '88% 38% 110% .•'

$100 Deductible 80% 80% . 100% •••
$150 Deductible 76% 76% 90%.

$200 Deductible • - 70% 70% 85%

$250 Deductible • 64% 64% 75%

$500 Deductible 57% 57% 65%

$1000 Deductible 50% 50% 45%

Deductibles result Inconsiderable premium reductions. Forexample, if yourpremium for collision coverage with a
$100 deductible is $100, your premium would be only $85or 85% of $100 if you select a $200deductible.

Please indicate the deductible which you want applied to each coverage-you-have selected or indicate if you do not
want the coverage.

COMPREHENSIVE FIRE AND THEFT COLLISION

D No Deductible D No Deductible' -

D $50 Deductible D $50 Deductible D $50 Deductible

D $100 Deductible D $100 Deductible D $100 Deductible
D $150 Deductible a $150 Dsductible n $150Pedactibb

D 5200 Deductible
q/$250 Deductible

' P $200 Deductible ' • ^$20uDeductible
a $250 Deductible sy'$250 Deductible

D $500 Deductible ' . • D $500 Deductible D $500 Deductible

• $1000 Deductible b $1000 Deductible D $1000 Deductible

D I do not want Comprehensive coverage.
• I do not want Fire and Theft coverage.
• I do not want Collision coverage.

Q»-»^o^_-^
Policy Number V^Bate " ŝignature of Namedlhsurod

If you wish to revise the coverage you presently have, please complete and sign this form and return ft to youc.agent
Policies catted to the South Carolina Reinsurance Facility must have-a- minimum de'ductible of $250 for Comprehen
sive and Collision coverages.

19882(3-91) 335
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•^SfevSX.., /,

COMMERCIAL AUTOMOBILE & FLEET APPUCfl!

•r^^^f^wA^t>7.
AEBtCYCOBE

REVouraas cffiorr

DYES ONO

NG^DDRESS.\^_N,.".!_ Js. _ _SAflAGE MAIUMG^

Strestr

P.O.Box

cny:'

D INDIVIDUAL

D PARTNERSHIP

S«0RP0RATIOJI

• ' •

MULTI-POLICY
DISCOUNT

DYES^
XWalf

INSIDE CITY-U

!V>^!ISMJJA.UIV
CRIPT10N OfAPPLICANTS,DESCRIPTION BUSINESS

Coimry^n^^^Q State ^c^_ ZIP^g\,yy^
NUMBER OF YEARS IN BUSINESS ^

IS THEREA REGULARVEHICLEMAINTENANCEPROGRAM?'

DO ANY VEHICLESHEVESPECIAL EQUIPMENT?

IS THERE ANY NIGHTDRIVING?^ SO WHAT PERCENTAGE?

MUST DRIVERSADHERETO A DELIVERY SCHEDULE?

DOEMPL9YEES-USE THEIROWN VEHICLES INTHIS BUSINESS?

DOESAPPLICANT OWNVEHICLES WOT SCHEDULED ONTHIS APPLICATION?

ARE ANY SCHEDULEO VEHICLESTITLEDTO OTHERS?

ARE ANY.VEHICLESREMTEO/LEASEDTO OTHERS?

DOESTHEAPPLICANT USE RENTEDOR LEASEDVEHICLES?

BUWW1 0*VEHICLE? nWMcn- TPUQKF. \_SMl TR 'CTJrIT;
TYPESOF TitAii~ERS: VAH. HAYtttu • uUMP._
roMMBfrs a Esptyswiiiotre

OTHER_AUTO-OWNERS POLICY NUMBERS

"K.^.v^rv. \V\0Ti> ivi\H.n.\W*\

DOES THEAPPUCAMT OPERATE UNDER PERMITS OFOTHERS?
> DOES APPUCAMT HAUL FDR OTHERS?
•J> ME ANY HAZARDOUS MATERIALS TRANSPORTED?
.• ARE PASSEHBEIBCARJtlEDIMAIWVEHICLES? '
_^OOESTHE APPLICANT HAVE A DRIVEft SAFETY PR0BRAM7
•^ DOES THE APPLICANT REVIEW DRIVER'S MOTOR VEHICLE RECORDS7
^/•DOES THE APPLICANT HI RE INEXPEBEWSEB OPERATORS?
^> COWTRACTORS CREDIT?

~/fWHAT IS THE AVERAGE DAILY 0PERATIM6 TIME PER DRIVER? ^^aX^_~
HMn».»<l.g>6. a.1I.TRAttEf!R '_

-Bvtsroac. C3«»r_ jiffiuetiWiia.

^

MSron CABjBfrf ffijKOB- IbiMbib r«tt^(r»w.-Rllrg^r»«^oitr^rl^3ri^

KANSAS HrjflTHCAROLINA.

GEORGIA .

IL MOTOR CARRIERNO.

IKDIAtMPSCLW).

KENTUCKY KYUIID.

MINNESOTA

-MISSOURI
SOUTH CAROLINA

wtscoKsm

INTERSTATE COMMERCE COMMISSION

ICCMTR CARRIER/DOCKET DUMBER

1S85S pi-e^ SgvthCtnJtB&

288
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lT DRIVER'S UCENSE NUMBER
MjtHUBmmKin

UCENSE

STATE

•^c

™*™**>?x™i**<x*^^
BIRTH

DATE

NAME AS IT APPEARS ON DRIVER'S UCENSE OPER.

VER*

YEARS DRIVING EXP. OWNER EMP

')"^k MNK&tto ^ -9tvWj3~
COMM.VEH. FORAPPL

X

•^^•s^

APPLICANTS STATEMEHT

Ideclare the facts stated Inthis application to betrueandi^uest the Compairy to issuethblrsrjrajrce andarryrenevra
Idscc]re>riat the VBhkJe(s) listed on ttieipnlicatlon are being used for the tegjbmate corrrmordal purpose as described.

Applicant's Signal

PROXY tlFSIBMATIOH
i dwiaimfe tU. Artnii,J.W.RsIi<bam' H.tPwntakmssiJ-.-JSsei,attuTr.yi'ind .va-tea, ftfiti'.p*K.i"cfsuUaOi:fcii :r/ici!i_', r.-j^;,t<-,:'j. d:
proxy atall meetings oftheCompany, and atany and alTadjournments thereof. Tire power herouniiei stallIm exercUeii byaniaJurlly-iil-aikl-aUor^tjj-id
proxies sopresent but If only one issopresent then that one snarl hare lull power toact-

Dais

AGENT'S STATEMEHT
.Bfjovsracoverage Is bound.

Date Time

NOTICE: As part ol ournonnelunderwriting routine,as tamtrgathreconsumerreportmay be obtained Indodlng Intormatlon as to character,generalreputation, personal
characteristics, andnode otliving obtained frrrengh personal Irnsnrlen? withneighbors, Wends,associates, orother acquaintances. Upon yourwritten request OB willtin
nlaliInwriting a descriptionot Ihe natureand acopBol roeInvestigation requested. •

28 9
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^ '. • JUW001 South Carolina (1/89)
DRIVER EXCLUSION ENDORSEMENT

•• (Specified OperatoKs) Excluded)

THIS ENDORSEMENT CHANGES THE POUCY. PLEASE READ IT CAREFULLY.

This endorsement changes the policy effective onthe inception date of the policy or as of the date shown below, if
later.

This policy doesnot apply to anyclaim orloss arising from accidents oroccurrences involvingany coveredautowhile
being driven or operated by: . -'_

.Horace Bade Bryant 004425124

(Name of Excluded Operator) priver's License Number)

Signed as accepted by the Excluded Operator.

(Relationship to Mamed Insured).

<Date)

>a DEPOSITION —.i
^ EXHIBIT £

F QJofco*

THIS EXCLUSION SHALLNOT APPLY TO ANY PERSONALINJURY PROTECTION COVERAGE UNDER THIS POUCY.

Signed as accepted bythe Named Insured, representing-all insureds: .

X/A^a . . f-.^ ff, fl»-
CSIsnature ofNamed Insured) (Date) {Witness to Signatureof Named Insured)

• •J Alt other terms, conditions and agreementsof the policy shall remainunchanged.

Company Name

Columbia Insurance Company

Policy Number

7UP108914 •
Endorsemen^rjrje^^

Named Insured

M.L Eadon dba C & B Fabrication

Countersionedby GreenViJ.J.e, SC -gWS 10/1H/SS
CA£o^i«sURKrC£SS?arteS^85§l •
77- -ft jOGSsJr&s. ~^&

(Authorized Repiesentatrve)

(TheAttaching Clauseneedbe completedonlywhenthisendorsement is issued subseouen;to preparation ot the policy)

M-4DD1.South Caroline (1/89)

520
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DR1VER.EXCLUSION ENDORSEMENT .
. (Specified Operator(sl Excluded)

THIS ENDORSEMENT CHANGES THE POUOr.PLEASE READ ITCAREFULLY.

.This endorsement cKanges the policy effective on.the inception dale of the policy orasof the dale shown below,
later.

This policy does notapply to an/claim or loss arising from accidents or occurrences involving any covered autowhil
being driven or operated by:

David Yul 008645175

NW001 SoutbCarofina (1/8!

(Name ot Exduded Operator) (Driver's License Number) (Relationship to Named Insured)

Signed as accepted by the Excluded Operator:

x ^swi \JL
. tW»tun>of ExdExcluded Operator) (Date) .

THIS EXCLUSION SHALL NOT APPLY TO ANY PERSONALINJURY PROTECTION COVERAGE UNDER THIS POUCY.

Signed as accepted by the-Named Insured, representing ail insureds:

X '?>'£<*—«—c=-rf-J- tf^o-LAa-^- " ,
(Signature olNamed Insured) (Data) (WrtnaistoSiohatureof Named-Insured)

Allother terms, conditions and agreementsof the policyshall remainunchanged.

Company Name

Columbia Insurance Company

Named Insured.
M L Eadon dba C&B Fabrication

Policy Number
71AP108914

Endorsement Ellectrve 10/16/99

Countersigned by Greenville. SC kwb 10/15/99
CffioUHA lw6Cuvsj<«tiT v. .'-totue.•?&.

• (Authorized Representative) "

(The Attaching Clause need becompleted only whenthis endorsement is issued subseouent topreparation ofthe policy )

M-4001 South Carolina (1/89)
521
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THE STATE OF SOUTH CAROLINA

In The Court ofAppeals

APPEAL FROM YORK COUNTY

Court ofCommon Pleas

Lee S. Alford, Circuit Court Judge

Case No.: 02-CP-46-2369

Auto-OwnersInsurance Company, Appellant,

Samuel W. Rhodes, Piedmont Promotions, Inc.,
Marion L. Eadon d/b/a C&B Fabrication, C&B
Fabrications, Inc., and Low Country Signs, Inc., Respondents.

CERTIFICATE OF SERVICE

L the undersigned attorney for Respondents Samuel W. Rhodes, Jr. and Piedmont

Promotions, Inc., hereby certifythat a copy of theAppendix To Tffe Record On Appeal

(ROA Pages 1343 - 1353) was served on all parties, by mailing in the United States mail,

postage prepaid,, a copy thereof, to attorneys for all parties, this 18th day of December,

2008, addressed as follows:

A. Johnston Cox, Esquire
Ellis, Lawhome & Sims, P.A
Post Office Box 2285

Columbia, South Carolina 29202

William O: Sweeny, JU. Esquire
Sweeny, Wrngate & Barrow, P.A
Post Office Box 12129

1515 Lady Street
Columbia, SC 29211

Page 1 of 1
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THE STATE OF SOUTH CAROLINA

In The Court ofAppeals

APPEAL FROM YORK COUNTY

Court ofCommon Pleas

Lee S. Alford, Circuit Court Judge

CaseNo.:02<3M6-2369

Auto-Owners Insurance Company, . Appellant,

Samuel W. Rhodes, Piedmont Promotions, Inc.,
Marion L. Eadon d/b/a C&B Fabrication, C&B
Fabrications, Inc., and Low Country Signs, Inc.,.

CERTIFICATE OF COUNSEL

Respondents.

The undersigned counsel for Respondents Samuel W. Rhodes, Jr. and Piedmont
Promotions, Inc.hereby certifies that the Appendix to the Record on Appeal contains all
material proposed to"be included in theAppendjx by anyof theparties andnot anyother
material.

December 18,2008

£*
lOOVER C. BLANTON

1414 Lady Street
Post Office Box 11963

Columbia, South Carolina29211-1963
(803)255-0997

Page 1 of 1
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Samuel W. Rhodes, Piedmont Promotions, Inc.,
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FINAL BRIEF OF APPELLANT AUTO-OWNERS INSURANCE COMPANY

ELLIS, LAWHORNE & SIMS, P.A.
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Post Office Box 2285
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(803)254-4190
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AUTO-OWNERS INSURANCE COMPANY
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2006, THE TRIAL COURT'S ORDER REPEATEDLY REFERENCES "FINDINGS" BY
THE JURY IN THE RHODES CASE AS SUPPORT FOR ITS RULING AND THERE
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ON THE POLICY ARE CORPORATIONS AND AN INDIVIDUAL CAN NOT "D/B/A" A
CORPORATION 13

(c) THE TRIAL COURT ERRED WHEN IT RULED THAT MARION L.
EADON QUALIFIES AS AN INSURED UNDER THE POLICY EVEN THOUGH MARION
L. EADON DOES NOT MEET THE DEFINITION OF AN INSURED UNDER THE
TERMS OF THE POLICY AND THE ONLY EVIDENCE IN THE RECORD IS THAT HE
WAS SUED FOR ACTIVITIES OUTSIDE THE SCOPE OF HIS DUTIES AS AN
OFFICER OF THE CORPORATIONS NAMED IN THE POLICY 16

(d) THE TRIAL COURT ERRED WHEN IT IGNORED THE LACK OF
EVIDENCE THAT EADON PERSONALLY ENGAGED IN ANY ACT THAT WOULD
MAKE HIM INDIVIDUALLY LIABLE TO RHODES AND PIEDMONT EVEN IF HE WAS
ACTING WITHIN THE SCOPE OF HIS DUTIES AS AN OFFICER OF THE
CORPORATIONS NAMED IN THE POLICY 22
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(e) THE TRIAL COURT ERRED IN FAILING TO FIND THAT RHODES AND
PIEDMONT ARE JUDICIALLY ESTOPPED FROM ARGUING THAT (1) EADON WAS
ACTING ON BEHALF OF A CORPORATION AND (2) MARION L EADON D/B/A C&B
FABRICATION IS THE SAME ENTITY AS ^&B FABRICATORS, INC. OR
LOWCOUNTRY SIGNS & FABRICATION, INC., BECAUSE THEY SUCCESSFULLY
ARGUED THE OPPOSITE POSITION IN THE RHODES ACTION 25

(0 THE TRIAL COURT ERRED IN BASING ITS DECISION ON THE
REASONABLE EXPECTATIONS . DOCTRINE WHEN THE REASONABLE
EXPECTATIONS DOCTRINE HAS BEEN REPEATEDLY REJECTED BY SOUTH
CAROLINA COURTS AND THERE WAS NO AMBIGUITY IN THE POLICY WHICH
WOULD WARRANT THE APPICATION OF THE DOCTRINE.... 29

III. THE TRIAL COURT ERRED IN MAKING FINDINGS OF FACT INCONSISTENT
WITH THE RECORD IN THE RHODES CASE, THAT HAVE NO SUPPORT IN THE
record and are speculative 33

iv. the trial court erred in finding an occurrence of property

damage triggering coverage under the commercial general
liability policy 35

v. the court erred in finding that removal of the two signs
ordered by the south carolina department of transportation

constitutes damages arising out of an occurrence of property
damage under the terms of the policy and the applicable common

law : : :......;.... ••..:.: •. 41

vi. the trial court erred in finding that the exclusions found in

the commercial general liability policy issued to c&b fabrications,
inc. and low country signs, inc. did not exclude the damages
claimed against marion l eadon in the rhodes case 44

(a) the trial court erred in finding that exclusion k does
not exclude the damages for both the contract price of the signs

as well as the loss of income from the signs, even though the
signs meet the definition of "your product' and the term "property
damage" includes loss of use 44

(b) THE TRIAL COURT ERRED IN FAILING TO FIND THAT EXCLUSION L
PRECLUDES COVERAGE FOR DAMAGE TO THE SIGNS, INCLUDING THE LOSS
OF USE OF THE SIGNS, WHETHER OR NOT THEY ARE CONSIDERED REAL
PROPERTY AND IN FINDING THAT EXCLUSION L IS AMBIGUOUS 45

(c) THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION M DOES
NOT APPLY TO EXCLUDE DAMAGES AWARDED AGAINST EADON. ........ 47

(d) THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION N DOES
NOT APPLY TO EXCLUDE DAMAGES AWARDED AGAINST EADON...... 48
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VII. THE TRIAL COURT ERRED IN STATING THAT ""C&B FABRICATION IS
ENTITLED TO PAYMENT FROM AUTO-OWNERS" FOR COST OF REMOVAL OF

ONE OF THE SIGNS THAT DID NOT FALL, WHEN THAT ISSUE WAS NOT RAISED
IN THE PLEADINGS OR ARGUED BY THE PARTIES AND THEREFORE WAS NOT

PROPERLY BEFORE THE COURT 49

CONCLUSION 50

CERTIFICATE OF COUNSEL. 51
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STATEMENT OF ISSUES ON APPEAL

I. DID THE TRIAL COURT ERR IN DENYING AUTO-OWNERS' MOTION FOR

RELIEF FROM ITS NOVEMBER 7, 2006 ORDER PURSUANT TO RULE 60(b)(2), (4)
AND (5), SCRCP, WHEN THE JUDGMENT UPON WHICH THIS ACTION IS
FOUNDED WAS REVERSED BY THE COURT OF APPEALS IN ITS ORDER DATED

DECEMBER 15, 2006, THE TRIAL COURTS ORDER REPEATEDLY REFERENCES
"FINDINGS" BY THE JURY IN THAT ACTION AS SUPPORT FOR ITS RULING AND

THERE REMAINS NO JUDGMENT UPON WHICH TO BASE A DUTY TO

INDEMNIFY?

II. DID THE TRIAL COURT ERR IN FINDING THAT AUTO-OWNERS HAS A

DUTY TO INDEMNIFY MARION L. EADON FROM AN AWARD OF DAMAGES IN THE

CASE OF SAMUEL RHODES. JR. . ET. AL. V. MARION L. EADON D/B/A C&B

FABRICATION. CIVIL ACTION NUMBER 01-CP-20-334, WHEN

(a) THE TRIAL COURT FAILED TO RULE THAT EADON AND
RHODES HAVE THE BURDEN OF PROVING THAT MARION L.

EADON D/B/A C&B FABRICATION IS AN INSURED UNDER THE

TERMS OF THE POLICY;

(b) THE TRIAL COURT FOUND THAT MARION L. EADON D/B/A
C&B FABRICATION IS THE SAME LEGAL ENTITY AS C&B

FABRICATORS, INC. AND LOWCOUNTRY SIGNS AND
FABRICATION, INC., WHEN THE DEFENDANT IN THE RHODES
ACTION IS AN INDIVIDUAL, THE NAMED INSUREDS ON THE
POLICY ARE CORPORATIONS AND AN INDIVIDUAL CAN NOT

"D/B/A" A CORPORATION?

(c) THE TRIAL COURT RULED THAT MARION L. EADON
QUALIFIES AS AN INSURED UNDER THE POLICY EVEN THOUGH
MARION L. EADON DOES NOT MEET THE DEFINITION OF AN

INSURED UNDER THE TERMS OF THE POLICY AND THE ONLY

EVIDENCE IN THE RECORD IS THAT HE WAS SUED FOR

ACTIVITIES OUTSIDE THE SCOPE OF HIS DUTIES AS AN OFFICER

OF THE CORPORATIONS NAMED IN THE POLICY?

(d) THE TRIAL COURT IGNORED THE LACK OF EVIDENCE THAT
EADON PERSONALLY ENGAGED IN ANY ACT THAT WOULD MAKE
HIM INDIVIDUALLY LIABLE TO RHODES AND PIEDMONT EVEN IF

HE WAS ACTING WITHIN THE SCOPE OF HIS DUTIES AS AN
OFFICER OF THE CORPORATIONS NAMED IN THE POUCY?

(e) THE TRIAL COURT FAILED TO FIND THAT RHODES AND
PIEDMONT ARE JUDICIALLY ESTOPPED FROM ARGUING THAT (1)
EADON WAS ACTING ON BEHALF OF A CORPORATION AND (2)
MARION L. EADON D/B/A C&B FABRICATION IS THE SAME ENTITY

AS C&B FABRICATORS, INC. OR LOWCOUNTRY SIGNS &
FABRICATION, INC., BECAUSE THEY SUCCESSFULLY ARGUED THE
OPPOSITE POSITION IN THE RHODES ACTION?
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(f) THE TRIAL COURT BASED ITS DECISION ON THE
REASONABLE EXPECTATIONS DOCTRINE WHEN THE
REASONABLE EXPECTATIONS DOCTRINE HAS BEEN
REPEATEDLY REJECTED BY SOUTH CAROLINA COURTS AND
THERE WAS NO AMBIGUITY IN THE POUCY WHICH WOULD
WARRANT THE APPICATION OF THE DOCTRINE?

ill. DID THE TRIAL COURT ERR IN MAKING FINDINGS OF FACT INCONSISTENT
WITH THE RECORD IN THE RHODES CASE, THAT HAVE NO SUPPORT IN THE
RECORD AND ARE SPECULATIVE?

IV. DID THE TRIAL COURT ERR IN FINDING AN OCCURRENCE OR PROPERTY
DAMAGE TRIGGERING COVERAGE UNDER THE COMMERCIAL GENERAL
LIABILITY POLICY?

V. DID THE COURT ERR IN FINDING THAT THE REMOVAL OF THE TWO
SIGNS THAT DID NOT FALL BY ORDER OF THE SOUTH CAROLINA
DEPARTMENT OF TRANSPORTATION CONSTITUTES AN OCCURRENCE OR
PROPERTY DAMAGE UNDER THE TERMS OF THE POLICY AND THE
APPLICABLE COMMON LAW?

VI. DID THE TRIAL COURT ERR IN FINDING THAT THE EXCLUSIONS FOUND
IN THE COMMERCIAL GENERAL LIABILITY POLICY ISSUED TO C&B
FABRICATIONS, INC. AND LOW COUNTRY SIGNS, INC. DID NOT EXCLUDE THE
DAMAGES CLAIMED AGAINST MARION L. EADON IN THE CASE OF SAMUEL
RHODES. JR. . ET. AL. V. MARION L. EADON D/B/A C&B FABRICATION. CIVIL
ACTION NUMBER 01-CP-20-334 WHEN

(a) THE TRIAL COURT FOUND THAT EXCLUSION K DOES NOT
EXCLUDE THE DAMAGES FOR THE CONTRACT PRICE OF THE
SIGNS AS WELL AS THE LOSS OF INCOME FROM THE SIGNS,
EVEN THOUGH THE SIGNS MEET THE DEFINITION OF "YOUR

PRODUCT' AND THE TERM "PROPERTY DAMAGE" INCLUDES

LOSS OF USE?

(b) THE TRIAL COURT FAILED TO FIND THAT EXCLUSION L
PRECLUDES COVERAGE FOR DAMAGE TO THE SIGNS, INCLUDING
THE LOSS OF USE OF THE SIGNS, WHETHER OR NOT THEY ARE
CONSIDERED REAL PROPERTY AND IN FINDING THAT EXCLUSION

LIS AMBIGUOUS?

(c) THE TRIAL COURT FOUND THAT EXCLUSION M DOES NOT
APPLY TO EXCLUDE DAMAGES AWARDED AGAINST MARION L.

EADON D/B/A C&B FABRICATION?

(d) THE TRIAL COURT FOUND THAT EXCLUSION N DOES NOT
APPLY TO EXCLUDE DAMAGES AWARDED AGAINST MARION L.

EADON D/B/A C&B FABRICATION?

VII. DID THE TRIAL COURT ERR IN STATING THAT "C&B FABRICATION IS

ENTITLED TO PAYMENT FROM AUTO-OWNERS" FOR COST OF REMOVAL OF
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ONE OF THE SIGNS THAT DID NOT FALL, WHEN THAT ISSUE WAS NOT RAISED
IN THE PLEADINGS OR ARGUED BY THE PARTIES AND THEREFORE WAS NOT

PROPERLY BEFORE THE COURT?

STATEMENT OF THE CASE

Samuel W. Rhodes, Jr. ("Rhodes") and Piedmont Promotions, Inc. ("Piedmont*)

commenced a civil action in the Court of Common Pleas for Fairfield County, South

Carolina, alleging various causes of action against Marion L. Eadon d/b/a C&B

Fabrication alleging negligent construction of bill board signs. The action is styled,

Samuel W. Rhodes, Jr. and Piedmont Promotions, Inc v. Marion L. Eadon d/b/a C&B

Fabrication. Civil Action number 01-CP-20-334 ("Rhodes case"). Rhodes and Piedmont

filed an Amended Complaint on January 17, 2003. (R. pp. 119-140). The case was tried

to verdict on September 2, 2004. The jury returned a verdict in favor of Rhodes and

Piedmont in the amount of three million ($3,000,000) dollars actual damages and three

million five hundred thousand ($3,500,000) dollars punitive damages.

Auto-Owners filed this declaratory judgment action on October 14, 2002. (R. pp.

67-111). Auto-Owners filed its Second Amended Complaint on July 18, 2005. (R. pp.

635-714). The trial court ordered that the case proceed to a jury trial on June 26, 2006,

because the court identified one issue of fact that required determination by a jury. The

parties entered into a stipulation resolving the issue of fact identified by the trial court.

The trial court decided the remaining issues non-jury based upon materials submitted to

the trial court by the parties. The trial court issued its Order dated November 7, 2006 (R.

pp. 13-60).

Auto-Owners timely filed post-trial motions on November 22, 2006. (R. pp. 998-

1020). By Order dated December 15, 2006, the South Carolina Court of Appeals reversed

and vacated the judgment in the Rhodes case and ordered that it be transferred to

Clarendon County for trial. The South Carolina Supreme Court denied Rhodes' and

Piedmont's petition for certiorari on February 21, 2008.
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Following the Court of Appeal's Order vacating the judgment in the Rhodes case,

Auto-Owners moved that the trial court vacate its order or slay the case pursuant to Rule

60(b)(2), (4) and (5). The trial court issued its order denying Auto-Owners' post-trial

motions and Rule 60(b) motions on March 23, 2007 (R. pp. 61-62) and "issued its Revised

Supplemental Order on March 30, 2007. (R. pp. 63-64). Auto-Owners timely filed its Notice

of Appeal on April 10,2007.

STATEMENT OF FACTS

This is a declaratory judgment action arising out of a lawsuit brought by Piedmont

Promotions. Inc. ("Piedmont")1 and Samuel W. Rhodes ("Rhodes") against Marion L.

Eadon d/b/a C&B Fabrication ("Eadon"). Piedmont and Rhodes sued Eadon for economic

damages arising out of the faulty construction of three outdoor advertising billboard signs,

which resulted in one of the signs falling and the two others being taken down and

removed.

The action, entitled Samuel W. Rhodes, Jr. and Piedmont Promotions. Inc. v.

Marion L. Eadon d/b/a C&B Fabrication, civil action number 01-CP-20-334, was

commenced in the Fairfield County Court of Common Pleas. (R pp. 119-134). The

Amended Complaint alleges that Rhodes and Piedmont contracted Eadon to fabricate,

deliver, and install three outdoor advertising billboard signs on property that Rhodes

owned along Interstate 77 in Fairfield County. The signs were installed, completed, and

put to their intended use by Piedmont in February 2000. In December 2000, Piedmont

reported that one of the signs was leaning towards the interstate. On or about January

20, 2001, another one of the signs fell across the interstate. The South Carolina

Department of Transportation ordered that the other two signs be taken down because

they were unsafe. See Rhodes v. Eadon. Op. No. 2006-UP-413, (S.C.CLApp. filed

December 15, 2006).

1Rhodes is the president of Piedmont.
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The Amended Complaint further alleges that the signs fabricated by Eadon were

defective and unsuitable for their intended use. Rhodes and Piedmont did not sue C&B

Fabrications. Inc., C&B Fabricators, Inc., Low County Signs, Inc. or LowCountry Signs

and Fabrication, Inc., nor do they allege that Eadon was ever working on behalf of any

corporation. (R. pp. 1086-1089). The Amended Complaint does not contain any

allegation of vicarious or supervisory liability. (R. pp. 119-134).

The Rhodes case was tried before a jury starting August 30, 2004. Piedmont

and Rhodes sought the following damages at trial: $51,820.00 for the cost of each sign

(total 3 @ $155,467.00); $300.00 for cutting the fallen sign loose from its base; $100 00

for bush hogging the area around the signs; and $1,835.00 and $5,590.00 for taking

down and removing one of the signs that did not fall. (R. pp. 1143; 1161-1163). They

claimed $1,500.00 for cleaning up the fallen sign and repairing a fence. (R. p. 1169).

Rhodes and Piedmont also sought past and future rental income for the signs of up to

$12 million (R. pp. 1173-174; 1178-1186) and diminution of the value of the lartd upon

which the signs were erected of $1.8 million (R. p. 1192).

The Rhodes jury returned a verdict against Eadon on September 2, 2004, in the

amount of $3,000,000 actual damages and $3,500,000 punitive damages on the

negligence cause of action.

Eadon sought a defense and indemnificatfori from Auto-Owners Insurance

Company ("Auto-Owners") under a Commercial General Liability Policy ("Policy") (R. pp.

1296-1339), policy number 036064416, issued to "C&B Fabricators, Inc. and

LowCountry Signs and Fabrication, Inc., both d/b/a C&B Fabrication, trade name of

these corporations." (Policy) (R. pp. 1296-1339). Eadon is the president of the

corporations listed as named insureds in the policy. Auto-Owners defended Eadon under

a full reservation of rights through the trial in Fairfield County and continues to do so.
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Auto-Owners commenced this declaratory judgment action asking the court to

determine whether it has a duty to indemnify Eadon under the Policy issued to "C&B

Fabricators, Inc. and LowCountry Signs and Fabrication, Inc., both d/b/a C&B

Fabrication, trade name of these corporations."2 There are two primary issues in this

case (1) Does Eadon, who was sued as an individual, qualify as an insured under the

terms of the policy in light of the particular facts of this case, and (2) If so, are the

damages sought by Rhodes and Piedmont covered by the Policy?

Eadon has testified that he intended to form a corporation for the purpose of

engaging in the business of building billboard signs and intended for the policy to be

issued to a corporation. He also admitted that he intended the policy to be issued to

C&B Fabricators, Inc: (R. pp. 1101-1103; 1105-1109). Furthermore, Eadon has testified

that he knew nothing about the sign business. His only duties as an officer of C&B

Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. was to provide money and

insurance for the operation of the corporations. (R. pp. 1105, 1114); Chuck Benenhaley.

an employee of the corporation, was in charge of running the business and everything

involved with building, erecting, inspecting and repairing sighs. It was not within Eadon's

duties as an officer to run the corporation, do any sign work, determine what materials

were needed to perform sign work, negotiate any contracts or supervise the sign work or

any of the employees. It was not within his duties as an officer of the corporations to

design signs, build signs or repair signs. He did not personally build the signs, erect the

signs, design the signs or inspect the signs. All of those duties were assigned to

Benenhaley and other employees^ (R. pp. 1103-1105; 114, 1205-1209). Basically,

Eadon was the money man.

2 The named insureds originally appeared on the policy as "C&B Fabrications, Inc. and Low
Country Signs, Inc." However, the parties stipulated that the correct designation of the named
insureds are "C&B Fabricators, Inc. and LowCountry Signs and Fabrication, Inc., both d/b/a C&B
Fabrication, trade name of these corporations," and agreed to reform the policy to reflect this
designation. {R. pp. 1243).
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Following the verdict in the Rhodes case, the parties to the declaratory

judgment action submitted the Rhodes trial transcript, briefs and other materials to the

Honorable Lee Alford for his decision non-jury. In an Order dated November 7, 2006 (R.

pp. 13-60), Judge Alford found that Eadon is an insured under the policy and that all

damages, except for the contract price of the signs, are covered under the terms of the

policy. After post-trial motions were filed in this case, the South Carolina Court of

Appeals reversed the Rhodes judgment. See. Rhodes v. Eadon, Op. No. 2006-UP-413

(S.C.Ct.App. filed December 15, 2006). Auto-Owners then filed a motion to vacate the

November 7, 2006 Order pursuant to Rule 60(b)(2)(4) and (5). SCRCP. (R. pp. 1022-

1028). Judge Alford granted in part and denied in part the Rule 60(b) motions and

denied the remaining post-trial motions. (R. pp. 61-62). This appeal ensued.

STANDARD OF REVIEW

Declaratory judgment actions are neither legal nor equitable, and therefore, the

standard of review depends on the nature of the underlying issues. Campbell v. Marion

County Hosp. Dist. 354 S.C. 274, 279, 580 S.E.2d 163, 165 (Ct.App.2003). When the

purpose of the underlying dispute is to determine whether coverage exists under an

insurance policy, the action is one at law. Auto-Owners Ins. Co. v. Haman. 368 S.C.

536, 540, 629 S.E.2d 683, 685 (Ct.App.2006) (internal citation omitted). In an action at

law tried without a jury, the appellate court's standard of review extends only to the

correction of errors of law. S.C. Elec. & Gas Co. v. Hartouqh. 375 S.C. 541, 654 S.E.2d

87 (Ct.App.2007). The appellate court willdisturb the trial court's findings of fact if there

is no evidence that reasonably supports those findings. Haman. 368 S.C. at 540, 629

SE.2dat685.
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ARGUMENTS

I. THE TRIAL COURT ERRED IN DENYING AUTO-OWNERS' MOTION FOR

RELIEF FROM ITS NOVEMBER 7, 2006 ORDER PURSUANT TO RULE 60(b)(2), (4)
AND (5), SCRCP, WHEN THE JUDGMENT UPON WHICH THIS ACTION IS
FOUNDED WAS REVERSED BY THE COURT OF APPEALS IN ITS ORDER DATED
DECEMBER 15, 2006, THE TRIAL COURTS ORDER REPEATEDLY REFERENCES
"FINDINGS" BY THE JURY IN THE RHODES CASE AS SUPPORT FOR ITS RULING

AND THERE REMAINS NO JUDGMENT UPON WHICH TO BASE A DUTY TO
INDEMNIFY.

As previously stated, Auto-Owners seeks a determination whether it owes a duty

to indemnify Eadon from a jury award in the Rhodes case. At the time Judge Alford

issued the November 7, 2006 Order (R. pp. 13-60), a judgment had been entered

against Eadon in the Rhodes case. However, before the trial court ruled on the post-trial

motions filed by Auto-Owners, the Court of Appeals reversed the judgment and

remanded the Rhodes case for a new trial in Clarendon County. The South Carolina

Supreme Court denied Rhodes and Piedmont's petition for certiorari. (S.C.Sup.Ct.

Order dated February, 21, 2008). In short, there is no judgment against Eadon which

gives rise to a duty to indemnify at this time.

Based upon the Court of Appeals' opinion, Auto-Owners moved the trial court for

relief from its Order pursuant to Rule 60(b)(2), (4) and (5) (R. pp. 1022-1028). The trial

court granted the motion in part and denied the motion in part, holding

if the judgment for money damages in favor of Rhodes and Piedmont
Promotions, Inc. against Marion L. Eadon d/b/a C&B Fabrication is
vacated there are no sums that the insured is legally obligated to pay as
damages. Therefore, Items IVand V of the Findings and Conclusions in
this Court's Order be void and of no effect, with the exception that the
legal conclusion that Marion L. Eadon d/b/a C&B Fabrication is insured
under the terms of the policy and in accordance with the intention of
coverage by the parties - remains in full force and effect

(R. pp. 61-62).

However, this ruling by the trial court leaves in effect its conclusions that Marion

L. Eadon d/b/a C&B Fabrication is an insured, that there was an occurrence, that there
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was "property damage" and that exclusions k, I, m, and n do not apply to exclude the

damages submitted to the jury at trial.

Because no duty to indemnify has yet arisen and the duty to indemnify is

measured by the facts ultimately determined at trial, the trial court erred in refusing to

vacate its Order and stay the matter pending the conclusion of the Rhodes case. As a

general practice, courts wait to decide coverage until litigation or agreement has

determined the particular damage for which an insured will be responsible. Waste

Mgmt. of Carolinas. Inc. v. Peerless Ins. Co.. 340 S.E.2d 374, 377 (hi.C. 1986) ("An

insurer's duty to defend is ordinarily measured by the facts as alleged in the pleadings;

its duty to pay is measured by the facts ultimately determined at trial."); Ellett Bros.. Inc.

v. U.S. Fid. & Guar. Co., 275 F.3d 384 (4th Cir. 2001); Jourdan v. Boggs/Vauqhn

Contracting. Inc., 324 S.C. 309. 476 S.E.2d 708 (Ct.App.1996) ("the allegations of the

Complaint ... are not determinative of ... the right to indemnity. Rather, such a

determination is based on the evidence and the facts found by the fact finder").

The trial court repeatedly relies on the "findings" of the jury in the Rhodes case

as support for its rulings on whether Eadon is an insured under the policy and whether

the damages submitted to the jury are covered by the policy.3 The following are

examples of such reliance in the November 7, 2006 Order (R. pp. 13-60): (a) The jury

verdict in the Rhodes action confirms that there were property damages caused by the

work product and not merely damage to the work product itself." (R. p. 27) (b) "The

judgment in the Rhodes action establishes that there was ah occurrence." (R. p. 31) (c)

"The jury in the Rhodes action found as a fact that both physical injury to the real estate

and loss of use of that real estate had occurred as a consequence of the sign falling." (R.

p. 32) (d) "The jury found that the diminution in value of Rhodes' property and the

3 As will be discussed in more detail below, there is no evidence in the record that supports these
findings of fact.
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Piedmont loss of income were foreseeable results of the negligence . . ." (R. p. 35)) (e)

"However, the Rhodes jury verdict for $6.5 Million on the negligence cause of action

inferably did not include this amount ... In the context of a $6.5 Million judgment, the

exclusion, therefore, has no practical impact." (R. pp. 36-37) (f) "The claim is not for

damage to "your work" [the signs]. The claim is for damage to the real estate. That is

the sole basis for the jury verdict." (R. p. 37) (g) "The Rhodes action verdict proved that

Marion L. Eadon d/b/a C&B Fabrication (1) violated applicable building codes; (2)

deviated from industry standards; and (3) constructed signs that posed serious risk of

physical harm." (R. p. 38) (h) "In the Rhodes action, not only were there allegations of

damage beyond the work product of C&B Fabrication, there was proof of damage to the

real estate of Rhodes and consequential damage to Piedmont Promotions from the loss

of revenue from the signs." (R. p. 42) (i) "The damages awarded in the Rhodes action

are not for loss, cost, or expense for loss of use, withdrawal, recall, inspection, repair,

replacement, adjustment, removal or disposal of "your product", "your work", or "impaired

property". The damages were to the real estate as a consequence of the event of the

sign falling . . ." (R. p. 47) (j) "Based upon evidence presented in the Rhodes action, the

jury found that once installed in the real estate ... the signs were permanent fixtures

and intended to be so." (R. p. 51).

However, the evidence presented at the trial of the Rhodes case in Fairfield

County and the jury's "findings" will ultimately have no bearing on Auto-Owners' duty to

indemnify, because the trial and verdict rendered in Fairfield County in the Rhodes case

are void. The Rhodes court had no jurisdiction to try the case to verdict. Rhodes v.

Eadon. Op. No. 20G6-UP-413 (S.C.Ct.App. filed December 15, 2006); Ross v. Richland

Co., 270 S.C. 100, 240 S.E.2d 649 (1978) (stating that generally, a judgment is void if a

court acts without jurisdiction). The Court of Appeals remanded the Rhodes case for a

new trial in Clarendon County. The evidence and verdict in the Clarendon County trial

10
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will provide the basis upon which to determine Auto-Owners duty to indemnify, not the

evidence and verdict in the Fairfield County trial. Because the trial court relied on the

jury's "findings," in the Fairfield County trial to support its holding, its Order should be

vacated.

In addition, Auto-Owners is entitled to relief from the trial court's Order because

the "prior judgment upon which it is based has been reversed or otherwise vacated* and

"it is no longer equitable that the judgment should have prospective application." Rule

60(b)(5), SCRCP. The trial court's Order is based upon a prior judgment which has

been vacated. The Rhodes case has been remanded for the purpose of transferring

venue. The Rhodes case will have to be retried in another venue. The next trial may

result in a defense verdict, in which case no duty to indemnify willarise. Different or new

evidence may be presented which would affect a duty to indemnify. Auto-Owners' duty

to indemnify should be "measured by the facts ultimately determined at trial," not by the

facts determined at a trial that is null and void. Jourdan. 476 S.E.2d 708, 711

The need to vacate the trial court's Order and stay the case pending the

conclusion of the Rhodes case is apparent. Auto-Owners requests that the trial court's

Order be vacated and the case remanded with the instruction that it be stayed pending

the conclusion of the Rhodes case.

II. THE TRIAL COURT ERRED IN FINDING THAT AUTO-OWNERS HAS A DUTY
TO INDEMNIFY MARION L. EADON FROM AN AWARD OF DAMAGES IN THE
CASE OF SAMUEL RHODES. JR. . ET. AL. V. MARION L. EADON D/B/A C&B

FABRICATION. CIVIL ACTION NUMBER 01-CP-20-334.

The trial court erroneously concluded that "Marion L. Eadon d/b/a C&B

Fabrication" is an insured under the policy. The trial court's decision is based upon three

erroneous findings: (1) Marion L. Eadon d/b/a C&B Fabrication is the same legal entity

as C&B Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. (2) Eadon meets the

definition of an insured, because he was generally acting on behalf of the corporations in

11
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conducting the sign business, and (3) Eadon's reasonable expectations were that he

would be covered regardless of what business entity was listed on the policy as the

named insured. The trial court committed reversible enor in reaching all three of these

decisions, and its ruling should be reversed.

(a) THE TRIAL COURT FAILED TO RULE THAT EADON AND RHODES
HAVE THE BURDEN OF PROVING THAT MARION L. EADON D/B/A C&B
FABRICATION IS AN INSURED UNDER THE TERMS OF THE POUCY.

As an initial problem, the trial court's Order contains no holding that Eadon and

Rhodes have the burden of proving that Eadon is an insured under the terms of the

policy. Therefore, it is unclear from the Order whether the trial court found that Rhodes

and Eadon had carried their burden or if the trial court's Order is founded upon the

erroneous notion that Auto-Owners had some burden of proof and failed to carry it. This

distinction is critical, because Auto-Owners has no burden to prove that Eadon is not an

insured.

In a declaratory judgment action, "[tjhe burden of proof is on the insured to show

that a claim falls within the coverage of an insurance contract. The insurer bears the

burden of establishing exclusions to coverage." Suriex Intern, Inc. v. Travelers Indem.

Co. of III.. 185 F.Supp.2d 614, 617 (D.S.C. 2001) (internal citations omitted); Gamble v.

Travelers Ins. Co.. 251 S.C. 98, 160 S.E.2d 523 (1968). The same is true for any

person seeking coverage under an insurance policy. See Rakestraw v. Allstate Ins. Co..

238 S.C 217, 119 S.E.2d 746 (1961). In this matter, it is Eadon and Rhodes' burden to

prove that the verdict awarded against Marion L. Eadon d/b/a C&B Fabrication in the

Rhodes case was, in fact, awarded against an insured under the terms of the policy.

It is not Auto-Owner's obligation to prove that Eadon is not an insured, because

the definition of an insured in the policy is not an exclusion. \d. The fact that Auto-

Owners initiated the declaratory judgment action does not alter the burden of proof. See

Penn America Ins. Co. v. Valade. 28 Fed.Appx. 253 (4th Cir. 2002) (stating that party

12
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seeking coverage under an insurance policy bears the burden of proving that any

claimed damage falls within the policy's terms and .this burden of proof remains

unchanged when the insurer initiates a declaratory judgment proceeding concerning its

coverage obligations under an insurance policy); American Auto. Ins. Co. v. Mayfield.

287 F.Supp.2d 661. 664 (N.D.Tex. 2003) ('To assist in determining whether an insurer

has a duty to defend, the Fifth Circuit has explained the parties' shifting burdens of proof

as follows: The insured bears the initial burden of showing that the claim ... is

potentially within the insurance policy's scope of coverage. If the insurer relies on the

policy's exclusions to deny coverage, the burden shifts back to the insured to show that

an exception to the exclusion applies"), (citations omitted); Royal Globe Ins. Co. v.

Whitaker. 226 Cal. Rptr. 435 (Cal. Ct. App. 1986) ("While the burden is on the insurer to

prove a claim covered falls within an exclusion, the burden is on the insured initially to

prove that an event is a claim within the scope of the basic coverage") (internal citations

omitted).

Auto-Owners requests that the judgment be reversed and remanded with the

instruction that the trial court is to determine whether the Defendants have met their

burden of proving that Eadon meets the definition of an. insured under the policy.

(b) THE TRIAL COURT ERRED IN FINDING THAT MARION L. EADON
D/B/A C&B FABRICATION IS THE SAME LEGAL ENTITY AS C&B FABRICATORS,
INC. AND LOWCOUNTRY SIGNS AND FABRICATION, INC., WHEN THE
DEFENDANT IN THE RHODES ACTION IS AN INDIVIDUAL, THE NAMED
INSUREDS ON THE POLICY ARE CORPORATIONS AND AN INDIVIDUAL CAN NOT

"D/B/A" A CORPORATION.

As previously discussed, the named insureds on the policy issued by Auto-

Owners are corporations. Rhodes and Piedmont sued an individual, "Marion L. Eadon

d/b/a C&B Fabrication." (R. pp. 119-134). The verdict in the Rhodes case was against

"Marion L. Eadon d/b/a C&B Fabrication." There is no question that Rhodes and

Piedmont sued an individual. The Amended Complaint states, "The Defendant, Marion

13
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L. Eadon, is a citizen and resident of Soiith Carolina and at all times relevant hereto was

doing business as C&B Fabrication." (R. p. 119). Rhodes and Piedmont purposefully

made the decision in the Rhodes case, for whatever reason, not to sue a corporate

entity, but to sue Marion L. Eadon individually. (R. pp. 1086-1089).

In finding that Eadon is an insured under the policy, the trial court essentially

found that Marion L. Eadon and the corporations were one and the same. (R. p. 55).

Marion L. Eadon d/b/a C&B Fabrication is not the same legal entity as C&B Fabricators,

Inc. and LowCountry Signs & Fabrication, Inc. As a d/b/a, the trade narrie "C&B

Fabrication" is not a separate legal entity from Marion L. Eadon. "Doing business under

another name does not create an entity distinct from the person operating the business."

Carlson v. Doekson Gross. Inc.. 372 N.W.2d 902, 905 (N.D.1985). 'The designation

'd/b/a' means 'doing business as' but is merely descriptive of the person or corporation

who does business under some other name. Doing business under another name does

not create an entity distinct from the person operating the business. . . The business

name is a fiction, and so too is any implication that the business is a legal entity separate

from its owner." Providence Washington Ins. Co. v. Valley Forge. 50 Cal. Rptr. 2d 192,

195 (Cal. CL App. 1996) (internal citationsomitted).4 See also. Carlson v. Doekson. 372

N.W 2d at 906 (N.D. 1985) (holding that "when the designation of the named insured is

* This concept is universally accepted. See Moore v. Moore. 360 S.C. 241, 599 S.E.2d 467
(Ct.App.2004); OUanlon v. Hartford Ace. & Indem. Co.. 639 F.2d 1019 (3d Cir. 1981); Duval v.
Midwest Auto City. Inc.. 425 F.Supp 1381 (D.Neb. 1977); Pinkerton's v. Superior Court
(Schrieber). 57 Cal. Rptr. 2d 356 (Cal. 1996); Allstate Ins. Co. v. Willison. 885 P.2d 342 (Colo. Ct.
App. 1994); Chmielewski v. Aetna Cas. and Sur. Co., 591 A.2d 101. 113 (Conn. 1991) ("property
owned by an individual in a trade name is nonetheless owned by him"); Purcell v. Allstate Ins.
Co., 310 S.E.2d 530 (Ga. App. 1983); Samples v. Ga. Mutual Ins. Co.. 138 S.E.2d 463 (Ga. Ct.
App. 1964) (holding that fact that plaintiff's husband purchased automobile in name that he used
in doing business does not contradict fact that he owned automobile as individual); Georqanras v.
Country Mut. Ins. Co.. 570 N.E.2d 870 (III. App. Ct. 1991); Trombley v. Allstate Ins. Co., 640
So.2d 815 (La. App. 1994); Bushev v. Northern Assurance, 766 A.2d 598, 603 (Md. 2001) ("sole
proprietorship form of business provides 'complete identity of the business entity with the
proprietor himself); Hall v. Auto-Owners Ins Co.. 658 N W.2d 711, 720-721 (Neb. 2003);
Toulousaine de Distrib. v. Tri-State Seed & Grain. 520 N.W.2d 210 (Neb. 1994); Gabrelcik v.
National Indemnity Co.. 131 N.W.2d 534(Minn. 1964); Recalde v. ITT Hartford. 492 S.E.2d 435
(Va. 1997); 18 Am. Jur. 2d. Corporations § 2 (2004).

14
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in the form 'Individual dba ..." the individual is the named insured, irrespective of

whatever language follows the'dbam).

"Marion L. Eadon d/b/a C&B Fabrication" is a sole proprietorship. "The sole

proprietorship form of doing business encompasses the complete identity of the

business entity with the proprietor himself or herself; thus, a sole proprietorship has no

legal existence apart from its owner." 18 Am. Jur. 2d Corporations § 6 (2004). "A sole

proprietorship is not a legal entity itself. Rather, the term refers to a natural person who

directly owns the business...." Providence. 50 Cal. Rptr. 2d at 194.

In contrast to a sole proprietorship, "a corporation is a legal entity that is

completely separate and distinct from its shareholders...." Boqese. Inc. v. State Highway

Comm'r., 462 S.E.2d 345, 348 (1995). A corporation, by definition, is not a form of sole

proprietorship; the sole proprietorship is a business form in which an individual, rather

than a partnership or corporation, owns the business. 18 Am. Jur.2d Corporations § 6

(2004); Ladd v. Scudder Kemper Investments, Inc., 741 N.E.2d 47 (Mass. 2001);

Boqese. Inc.. 462 S.E.2d at 348 (In contrast to a sole proprietorship, "a corporation is a

legal entity that is completely separate and distinct from its shareholders..."). "[A]n

individual obviously cannot 'do business as' a corporation." Carlson. 372 N.W.2d at 905.

There was never any ambiguity in the policy as to whether the business entities

listed as named insureds were corporations. The policy, on its face, indicated that the

named insureds were corporations. (R. pp. 1296-1339). The trial court found there was

an ambiguity because the names of the corporations were identified incorrectly. This

ambiguity was resolved when the parties agreed to reform the policy to identify the

correct names of the corporations. As stipulated by the parties, the named insureds are

"C&B Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. both d/b/a C&B

Fabrication, trade name of these corporations." (R. p. 65). Not only did the parties

15
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stipulate to the correct names of the named insured, but they also stipulated that they

were corporations d/b/a C&B Fabrication.

The trade name "C&B Fabrication" is a fiction and does not constitute a separate

legal entity from the corporations insured under the policy. Marion L Eadon and the

corporations are distinct and separate legal entities. Marion L. Eadon cannot aVb/a a

corporation. Carlson. 372 N.W.2d at 905. "Marion L. Eadon d/b/a C&B Fabrication" can

not legally be the same entity as "C&B Fabricators, Inc. and LowCountry Signs &

Fabrication, Inc. both d/b/a C&B Fabrication." The first is an individual operating under a

trade name and the latter is a corporation operating under a trade name.

The trial court's misunderstanding as to the legal nature of a trade name is evident

in the following statement by the court: "Eadon was the sign business. The judgment is

against the trade name C&B Fabrication. Under the Stipulation the trade name is insured."

(R. p. 55). As previouslydiscussed, the Rhodes verdictis not against the trade name. It is

against Marion L. Eadon d/b/a C&B Fabrication - an individual. Likewise, the trade name

itself is not insured, the two corporations listed on the policyare insured.

There is no escaping the fact that the Rhodes verdict was rendered against

Marion L. Eadon, an individual, d/b/a a trade name and not the corporations named in

the policy. Therefore, the determination of whether Marion Eadon is entitled to

indemnification depends on whether he meets the definition of an insured under the

terms of the policy.

(c) THE TRIAL COURT ERRED WHEN IT RULED THAT MARION L.
EADON QUALIFIES AS AN INSURED UNDER THE POLICY EVEN THOUGH
MARION L. EADON DOES NOT MEET THE DEFINITION OF AN INSURED UNDER
THE TERMS OF THE POLICY AND THE ONLY EVIDENCE IN THE RECORD IS THAT
HE WAS SUED FOR ACTIVITIES OUTSIDE THE SCOPE OF HIS DUTIES AS AN
OFFICER OF THE CORPORATIONS NAMED IN THE POLICY.

Eadon does not qualify as an insured under the terms of the policy, because he

was not sued for negligently performing his duties as an officer of the corporations. As

16
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previously discussed, the named insureds on the policy issued by Auto-Owners were

corporations. The named insured was plainly identified on the Declarations as

"corporation." (R. pp. 1296-1339). The Policy states, °[w]e will pay those sums that the

insured becomes legally obligated to pay as damages because of...'property damage' to

which this insurance applies." See, 1(a). The Policy further states the following;

Section II - WHO IS AN INSURED

1. If you are designated in the Declarations as:

a. An individual, you and your spouse are insureds, but only with respect
to the conduct of a business of which you are the sole owner.

c. An organization other than a partnership or joint venture, you are an
insured. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors. Your
stockholders are insureds, but only with respect to their liability as
stockholders.

2. Each of the following is also an insured:

a. Your employees, other than your executive officers, but only for acts
within the scope of their employment with you..

No person or organization is an insured with respect to the
conduct of any current or past partnership or joint venture that is not

. shown as a Named Insured in the Declarations.

(R. pp. 1312-1314).

Marion L Eadon is not listed on the Declarations as an insured. Only the

corporations C&B Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. are listed

as insureds. In addition, the Declarations page states that the entity being insured is a

corporation. The clear, plain and unambiguous language of the policy states that the

policy covered corporations as named insureds.

Therefore, to be an insured under the policy, Eadon must qualify under Section

1 c. - the damages awarded against him must have been a result of carrying out his

duties as an officer or director of C&B Fabricators. Inc. and LowCountry Signs &

Fabrication. Inc. See Harrison v. Ohio Cas. Ins. Co.. Inc.. 199 F.Supp.2d 518 (S.D.
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Miss. 2000); Boso v. Erie Ins. Co. /Erie Ins. Exchange. 669 N.E.2d 47 (Ohb Ct. App.

1995); Carpenter v. Fed. Ins. Co.. 637 A.2d 1008 (Pa. 1994); Bowie v. Home Ins. Co..

923 F.2d 705 (9th Cir. 1991).

The Rhodes Amended Complaint alleges that Eadon negligently fabricated,

erected, inspected and repaired the signs. (R. p. 131). The Amended Complaint does

not contain any allegation of vicarious or supervisory liability.

Eadon testified that he intended to form a corporation for the purpose of

engaging in the business of building billboard signs and intended for the policy to be

issued to a corporation! He also admitted that he intended the policy to be issued to

C&B Fabricators. Inc. (R: pp. 1101-1103,1105-1109). Furthermore, Eadon has testified

that he knew nothing about the sign business. His only duty as an officer of C&B

Fabricators, Inc. and LowCountry Signs & Fabrication, Inc. was to provide money and

insurance for the operation of the corporations. (R. pp. 1105, 1114). Chuck Benenhaley,

an employee of the corporation, was in charge of running the business and everything

involved with building, erecting, inspecting and repairing signs. Itwas not within Eadon's

duties as an officer to run the corporation, do" any sign work, determine what materials

were needed to perform sign work, negotiate any contracts or supervise the sign workor

any of the employees. He did not personally design, build, repairor inspect any signs. It

was not within his duties as an officer of the corporations to design signs, build signs or

repair signs. (R. pp. 1103-1105, 1114, 1205-1209). All of those duties were assigned

to Benenhaley.

Eadon had no duties as an officer of the corporation that could have subjected

him to personal liability for the negligent acts alleged in the Rhodes case. He was not

sued for, and therefore no verdict was rendered against him for, negligent performance

of any ofhis duties as ari officer ofthe corporation. His duties did notinclude fabricating,

inspecting, erecting or repairing the signs. He did not have any personal involvement in
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fabricating, inspecting, erecting or repairing the signs. Even if it was his duty to

supervise these aspects of the business (which he denies and there is no evidence to

the contrary), Rhodes and Piedmont did not allege any supervisory or vicarious liability.

Rhodes simply alleged that Eadon himself failed to dp these things, things that were not

within his duties as an officer of the corporation.

Furthermore, Eadon's uncontroverted testimony is that C&B Fabricators, Inc. was

no longer doing business and he was out of the sign business completely by the time he

began receiving calls from Rhodes about the leaning sign. (R. pp. 1210-1211, 1250,

1095-1096). In addition, there is no evidence that LowCountry Signs & Fabrication, Inc.

did any business or had any relationship with Rhodes or Piedmont. Likewise, there is no

evidence that Eadon undertook any action with regard to Rhodes within his duties as an

officer of LowCountry Signs & Fabrication, |nc. (R. pp. 1117-1118).

Because Eadon is only covered under the policy with respect to his duties as an

officer of the insured corporations, and his only duty as an officer (to supply money and

insurance) could not have been the basis of the verdict against him, Auto-Owners has

no duty to indemnify him for the damages awarded in the Rhodes case.

There is no reported decision in South Carolina on this issue. However, the facts

of this case are similar to those in Creel v. Louisiana Pest Control Insurance. Inc., 723

So.2d 440 (La. Ct. App. 1998). Creel was injured in an automobile accident with Roy

Slay. Slay was the president of Ray's Pest Control. Inc. At the time of the accident.

Slay was traveling to a customer's house to spray for insects. Louisiana Pest Control

Insurance, Inc. issued a CGL policy to Ray's. The policy contained the identical

definition of "Who Is An Insured" as contained in Auto-Owner's policy. In analyzing the

definitions, the Creel court stated the following: • * .

Under the language in (1)(c), an executive officer is only an insured if they
are performing their duties as an executive officer. Pursuant to (2)(a), the
employees of Ray's, other than its executive officers are also insureds
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under the policy: . . Thus, under the plain wording of the definition, an
executive officer is precluded from being an employee and, thus, an
insured except when performing his executive duties. Since we find that
the language of the policy is clear and unambiguous, wemust enforce the
policyas written without resort to parol evidence concerning the intent of
the parties with regard to what they intended the policy to provide.

Slay testified that after he purchased Ray's, he assumed new duties
associated with his position as president of the corporation. These duties
included attending and participating in corporate meetings, the hiring and
firing of personnel, handling financial dealings, and making corporate
decisions. At the time of the accident Slay was en route to spray a house
for insects and pests. Under these facts, we find that he was not
performing executive duties when the accident occurred, thus, the
language of the policy plainly excludes him from being an employee and
an insured. .

]d. at 443.

The relevant inquiry is whether an insured's performance of executive duties

results in liability, not whether the officer is merely in the scope of his employment with

the corporation. Therefore, despite being "on the job" at the time liability arose, the

Creel court found that Slay was not an insured, because he was not performing any

executive functions at the time liability arose. See also, Harrison v. Ohio Cas. Ins. Co..

]na, 199 F.Supp:2d 518 (S.D. Miss, 2000)

The case of Carpenter v. Fed. Ins. Co.. 637 A.2d 1008 (Pa. Super. Ct. 1994) is

also persuasive. In that case, Robert Carpenterand Merle Kintigh formed a partnership

for the purpose of constructing homes. One of theirclients brought suit against Robert

M. Carpenter and Merle R. Kintigh, individually, and trading and doing business as

Kintigh and Carpenter Fine Homes. Carpenter brought a declaratory judgment action

against several insurance companies. Two of the companies insured R.M. Carpenter

d/b/a/ Wineman and Carpenter. Inc Carpenter argued that these policies extended

coverage to him as an individual, for his liability as a member of the partnership, which

built the plaintiffs home. (Kintigh and Carpenter alKlaJ Kintigh and Carpenter Fine

Homes). ]d.
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The court ruled that Carpenter, the individual, was not an insured under the

policy. The court relied heavily on the fact that the named insured on the policy, "R.M.

Carpenter d/b/a/ Wineman and Carpenter, Inc." was identified as a corporation on the

Declarations page. ]d. at 1011. Therefore, Carpenter's status as an insured extended

only to his actions within his duties as an officer, director, and/or shareholder of the

corporation, jd.

In Lomes v. Hartford Fin. Serv. Group. Inc.. 105 Cal. Rptr. 2d 471 (2001), Lomes

and William Low were sole shareholders of Newton Wholesale Co., Inc. ("Newton").

Their business relationship soured and Low took control of the company, ousting Lomes

as President and an employee of the corporation. However, Lomes remained a director

and minority shareholder. Low and Newton sued Lomes as "an individual* for

defamation and other causes of action. Lomes sought a defense from the insurance

company that issued a CGL policy to the corporation.

At the time of the alleged defamation, Lomes was still a director, but not an

officer or employee of the corporation. The policy issued by Hartford contained the

identical definition of an insured used in the Auto-Owners policy. In finding that Lomes

was not an insured under the policy, the court stated,

Lomes was sued as an individual, not as a director. And while it "is
undisputed that Lomes was still a director at the time of his alleged acts,
he would also have had to be fulfilling his duties as an officer or director
of Newton Wholesale to qualify for coverage.

Lomes. 105 Cat. Rptr. 2d at 474.

The trial court erred in ruling that Eadon meets the definition of an insured based

upon the evidence in the record. The only evidence is that none of the activities for

which Eadon was sued in the Rhodes case fall within his duties as an officer of a

corporation insured by the policy. All of those duties were undertaken by someone else,

and Eadon had no responsibility for them. Eadon's liability in the Rhodes case did not
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and cannot result from the performance of his executive duties as an officer of the

corporation. Therefore, the trial court's Order should be reversed.

(d) THE TRIAL COURT ERRED WHEN IT IGNORED THE LACK OF
EVIDENCE THAT EADON PERSONALLY ENGAGED IN ANY ACT THAT WOULD

MAKE HIM INDIVIDUALLY LIABLE TO RHODES AND PIEDMONT EVEN IF HE WAS

ACTING WITHIN THE SCOPE OF HIS DUTIES AS AN OFFICER OF THE
CORPORATIONS NAMED IN THE POLICY.5

An insurer's duty to indemnify an insured for damages awarded against it at trial

is largely determined by the evidence introduced at the trial and the jury's verdict.

Likewise, in a subsequent action to determine coverage, all parties are bound by the

evidence introduced at the previous trial, the legal rulings made by the trial judge, and

the findings of fact made by the jury. The parties may not relitigate the factual findings

essential to the judgment in the tort action. Sims v. Nationwide Mut. Ins. Co.. 247 S.C.

82, 145 S.E.2d 523 (1965).

"The insurer, however, is not bound as to issues not necessarily adjudicated in

the prior action and can still present any [coverage] defenses not inconsistent with that

judgment." Farmer v. Allstate Ins; Co., 311 F.Supp.2d 884 (2004); see also, Sims. 247

S:C. at 87, 145 S.E.2d at 525 (TTJhe judgment against the indemnitee does not decide

issues as to the existence and extent of the duty to indemnify, and that in a subsequent

action the indemnitor may show that the circumstances under which he was required to

give indemnity do not exist"); London v. The Surety Co.. 250 S.C. 26, 156 S;E:2d 329

(1967).

The jury in the Rhodes case found that all of the actions regarding the billboard

signs were taken by Marion Eadon individually doing business as C&B Fabrication, not

as an officer, director or shareholder of C&B Fabricators, Inc. or LowCountry Signs &

5 In making this argument Auto-Owners understands that the jury verdict in the Rhodescase has
been reversed, there is no verdict, and therefore no duty to indemnify. Auto:Owners is compelled
to make this argument because the trial court's Order is largely based upon its view of the jury's
findings in Rhodes. If this Court does not vacate the trial court's Order, Auto-Owners does not
wish to waive the argument.
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Fabrication, Inc. Eadon's status as an individual, as opposed to a corporate officer,

cannot be relitigated in this action.

A review of the Rhodes pleadings and trial transcript reveals that Marion Eadon

was sued individually d/b/a C&B Fabrication, that the jury found that Marion L. Eadon

d/b/a C&B Fabrication was a separate entityfrom C&B Fabricators, Inc., and that Marion

Eadon was acting individually and not as an officer, director or employee of any

corporation. In fact, the only way the jury could have found against Marion Eadon is if

they determinedthat he was not working on behalfofa corporation.

The truth of this statement is learned by examining Judge Dennis' rulings from

the bench and his charge of the law to the jury. Rhodes and Piedmont argued at trial

that Eadon was doing business as an individual under the name of C&B Fabrication,

which was a separate entity from his corporation, C&B Fabricators, Inc. Alternatively,

they argued that Eadon was personally liable even if he was acting on behalf of a

corporation, because he negligently misrepresented facts to the plaintiffs, and he was

personally involved in the construction of the signs.

However, Judge Dennis granted Eadon's motion for directed verdict on the

negligent misrepresentation claim, finding that there was no evidence ot negligent

misrepresentation. (R. pp. 1193-1194).. In addition, Judge Dennis rejected Rhodes

contention that Eadon was personally involved with the signs so as to make him liable

individually.

Mr. Blanton: As to the negligence count, your honor, if Mr. Eadon was an
actor in the events, he is liable whether or not he's liable on the contract
or not.

The Court Based on what theory if he's a corporation? If he was an
agent doing work maybe there was a possibility, reading some of the
cases, a possibility that would connect him individually, but if he's a
corporation, I don't care what he is involved in. It's a corporate liability. ..

Mr. Blanton: Because the actor in tort - - It doesn't matter whether he's
an agent or not He or she is still liable forwhat he or she does.
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The Court: Well. What proof do I have that he did anything other than
talk on the phone?

Mr. Blanton: He's the fellow that made the deal and promised to do it
across the board.

The Court: No sir. The deal is not the tort. The tort was building the
sign improperly. That wasn't the deal. There's no evidence that he did
any construction, none, zero.

Mr. Blanton: If C&B Fabrication-

The Court: Thank you, Sir, I appreciate it. You can argue that one in
Columbia. I'm comfortable with that one. I'm not the least bit concerned

about him having responsibility personally because he didn't do anything
with the construction. . .

(R. pp. 1238-1239).

In light of the evidence introduced at trial, the issue before the jury was simple.

The question becomes, do you find it was a corporation? It's really simply
charged this way, and I'm prepared to do it if you all agree to it because
I'm charging on the facts, but it comes down to, if you believe the
defendant was a corporation and not the individual, then that's it. But if
you believe that the defendant - that this whole transaction was with Mr.
Eadon, then you've got to find - you've got to determine how much
damages, because then it simply shifts to the element of damages .. .

But clearly, everything starts with, who was that person? Was that
person the corporation or was that person the gentleman sitting at the
table? It's that simple..... .

(R. pp. 1236-1237). *

Judge Dennis correctly ruled that there was no evidence that Eadon personally

participated in the alleged tortious activities. Therefore, Eadon could not be.individually

liable to the plaintiffs if the jury concluded that he was acting as an officer, director or

employee of a corporation; The only possible way that he could be liable to the plaintiffs

individually is if the jury concluded that he was acting individually and not on behalf of

any corporation. Judge Dennis charged the jury to that effect in explaining the verdict

form:
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The third choice is, "we find for the Defendant." Now what will you be
saying? One or two things, and one really incorporates the other.
Obviously, the plaintiff has to prove the fault, the person who committed
the negligence. If you conclude from the evidence that the party that
committed the negligence in this case was the corporation, in other
words, the defendant was not acting individually but was acting
through a corporation and as a corporation, then you must return a
verdict for the defendant

(R. p. 1242) (emphasis added).

As previously stated, Eadon vigorously contended at trial that he was acting

through and as a corporation in his dealings with the plaintiffs. Accordingly, Auto-

Owners provided Eadon a defense to the action. However, in returning a verdict against

Eadon, it was necessary that the jury reject his contention and find that he was acting

individually, and not on behalf of any corporation. Even Eadon recognizes that he was

sued individually and that Rhodes and Piedmont did not sue any corporation that he was

involved with. (R. p. 11.18). Therefore, the parties should not be permitted to relitigate

this issue.

(e) THE TRIAL COURT ERRED IN FAILING TO FIND THAT RHODES AND
PIEDMONT ARE JUDICIALLY ESTOPPED FROM ARGUING THAT (1) EADON WAS
ACTING ON BEHALF OF A CORPORATION AND (2) MARION L. EADON D/B/A C&B
FABRICATION IS THE SAME ENTITY AS C&B FABRICATORS, INC. OR
LOWCOUNTRY SIGNS & FABRICATION, INC., BECAUSE THEY SUCCESSFULLY
ARGUED THE OPPOSITE POSITION IN THE RHODES ACTION.6

Rhodes and Piedmont claimed in the Fairfield County civil action that Marion

Eadon did business as Marion Eadon d/b/a C&B Fabrication, a sole proprietorship.

Rhodes further claimed in the Fairfield County action that Marion Eadon held himself out

as an individual and not one acting on behalf of a corporation. They argued that he was

not acting on behalf of a corporation; he was acting as an individual doing business as a

sole proprietorship. Rhodes and Piedmont prevailed on this theory and the jury returned

a verdict against Eadon individually.

1Auto-Owners briefs this arguments for the same reason discussed in footnote 4.
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Marion Eadon defended himself in the Fairfield County action on the basis that

his corporation was the real party in interest; that he was not individually involved with

design, manufacture, installation or repair of the signs; and that any obligation owed to

Rhodes was a corporate obligation, not a personal one. Marion Eadon failed on this

theory and was found liable individually.

Despite their success in the Rhodes case on this theory, Rhodes and Piedmont

argued the trial court in this case that Marion L. Eadon d/b/a C&B Fabrication is the

same as C&B Fabricators, Inc. or LowCountry Signs & Fabrication, Inc. However,

Rhodes and Piedmont are bound by the doctrine of judicial estoppel from changing their

position.

In Hayne Fed. Credit Union v. Bailey. 327 S.C. 242, 489 S.E.2d 472 (1997), the

South Carolina Supreme Court formally adopted the doctrine of judicial estoppel as it

relates to matters of fact, not law. Judicial estoppel is an equitable concept that prevents

a litigant from asserting a position inconsistent with, or in conflict with, a position the

litigant has previously asserted in the same or related proceeding. ]d. at 251, 489 S.E.2d

at 477; see also Colleton Req'l. Hosp. v. MRS Med. Review Sys.. 866 F.Supp. 896, 900

(D.S.C. 1994) ("Judicial estoppel is an equitable doctrine which precludes a party 'from

adopting a legal position in conflict with one earlier taken in the same or related

litigation.'"). The purpose of the doctrine is to ensure the integrity of the judicial process,

not to protect the parties from allegedly dishonest conduct by their adversary. See

Hawkins v. Bruno Yacht Sales. 353 S.C. 31,42, 577 S.E.2d 202, 208 (2003).

The South Carolina Supreme Court adopted the following elements for judicial

estoppel: (1) two inconsistent positions taken by the same party or parties in privity with

one another, (2) the positions must be taken in,the same or related proceedings

involving the same party or parties in privity with each other; (3) the party taking the

position must have been successful in maintaining that position and have received some
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benefrt; (4) the inconsistency must be part of an intentional effort to mislead the court;

and (5) the two positions must be totally inconsistent. See Caniqq v. Cannon, 347 S.C.

75, 83, 552 S.E.2d 767,772 (CLApp.2001).

Hayne involved a mortgage foreclosure. 327 S.C. at 248, 489 S.E.2d at 475. . In

defense of the foreclosure, the defendant debtor argued that he owned the real property.

However, in a separate and prior civil action involving a divorce from his wife, the

defendant debtor argued that his son owned the property. In Hayne, the defendant

debtor was taking two totally inconsistent positions, while both positions could not be

true at the same time. |d. at 252,489 S.E.2d at 477.

Rhodes' argument that Marion d/b/a C&B Fabrication (a sole proprietorship) is

the same as C&B Fabrications, Inc. (a corporation) violates the foregoing principle.

Rhodes and Piedmont presented evidence and argued to the jury that at all relevant

times to the action Marion Eadon was acting individually, doing business as an entity

known as C&B Fabrication, and not as an employee, officer or director of any

corporation. Eadon's only defense to the action was that at all relevant times he was

acting as an employee, officer or director of a corporation, was not personally involved

with the alleged negligent actions and, therefore, was not individually liable for the acts

of the corporation.

As previously discussed, the transcript from the Fairfield County action reveals

that Marion Eadon was sued individually d/b/a C&B Fabrication, that the jury found that

Marion L. Eadon d/b/a C&B Fabrication was a separate entity from C&B Fabrications,

Inc., and that Marion Eadon was acting individually and not as an officer, director or

employee of any corporation. In fact, the only way the jury could have.found against

Marion Eadon is if they determined that he was not working on behalf of a corporation.

Although in this action Rhodes and Piedmont have tried to obscure the jury's

finding that Eadon was operating as a sole proprietorship and was not acting on behalf
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of a corporation, it was clear to them when they successfully argued in response to

Eadon's post-trial,motions:

It was C&B Fabricators, Inc. which stopped doing business April 3, 2000
(before the sign began leaning), not C&B Fabrication. . . The contention
of the defense, the pleadings and other pre-trial documents submitted to
the court has advanced the contention that'C&B Fabrication and C&B
Fabricators. Inc. are one and the same. However, that has never been
the case. 1 ,

(R. p. 241, footnote 1) Rhodes further stated, "The testimony of Mr. Eadon, both on his

deposition and at the trial confirm the true circumstances . . . that C&B Fabrication (not

ever a corporate entity) . . ." jd- Rhodes has also argued in this case that C&B

Fabrication is and never was a corporate entity and that the jury in the Rhodes case

"found (correctly so under clear facts) that the transaction was not between Rhodes and

C&B Fabricators, Inc.," but between Rhodes and Marion L. Eadon d/b/a C&B

Fabrication. (R. p. 272).

Rhodes and Piedmont successfully argued and proved that Eadon was not

acting on behalf on any corporation in the Rhodes case. They successfully argued that

C&B Fabrication was not the same entity as C&B Fabricators, Inc. The trial court should

have judicially estopped Rhodes and Piedmont from arguing the opposite position in this

action.

Furthermore, having lost on this factual issue in the Rhodes case, Eadon should

be collaterally estopped from relitigating the issue in this case. See Jinks v. Richland

County. 355 S.C. 341, 585 S.E.2d 281 (2003). Collateral estoppel prevents a party

from relitigating in a subsequent suit an issue actually and necessarily litigated and

determined in a prior action, jd. Under the doctrine of collateral estoppel, once final

judgment on the merits has been reached in a prior claim, relitigation of the issues

actually and necessarily litigated and determined in the first suit are precluded in any

subsequent action based upon a different claim. Richburq v. Bauqhman. 290 S.C. 431,
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351 S.E.2d 164 (1986); Sims, 247 S.C. at 86-87, 145 S.E.2d at 525 (applying to

declaratory judgment actions). The parties in this case are bound by the facts

determined by the jury in the Rhodes case. See Sims. 247 S.C. at 86-87, 145 S.E.2d at

525. • '•',

As addressed above, the issue whether Marion Eadon was acting on behalf of a

corporation was adjudicated against him in the Fairfield County action. The jury

determined that he was not acting on behalf of any corporation. Because the trial court

erred in allowing this issue to be relitigated in this case and also erred in finding that

Eadon was acting on behalf of a corporation, the trial court's Order should be reversed.

(0 THE TRIAL COURT ERRED IN BASING ITS DECISION ON THE
REASONABLE EXPECTATIONS DOCTRINE WHEN THE REASONABLE
EXPECTATIONS DOCTRINE HAS BEEN REPEATEDLY REJECTED BY SOUTH
CAROLINA COURTS AND THERE WAS NO AMBIGUITY IN THE POLICY WHICH
WOULD WARRANT THE APPICATION OF THE DOCTRINE.

The trial court, which mentioned the policy definition of an insured only in

passing, instead based its determination that Eadon is an insured upon the reasonable

expectations doctrine. Despite the fact that the named insured is identified on the policy

as a corporation and Eadon testified that he intended to purchase ah insurance policy for

the corporation, the trial court ignored the plain language of the policy and held:

Eadon purchased insurance to insure his sign business operation. He
had only one sign business operation. He obviously thought he was
covered. He expected to be covered. . . Whether the name was
corporate or individual made no difference. The status of the insured
(corporate or individual) was not the relevant factor.

(R. pp. 53-54). The trial court went on to hold that because Eadon expected that he was

individually covered, he is an insured no matter what the policy language says.

The trial court's initial error was holding that the designation of the named

insured as an individual or a corporation is irrelevant. In doing so, the trial court ignored

the unambiguous language of the policy. The policy clearly states the named insureds

are corporations. The policy unambiguously describes who qualifies as an insured when
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the named insured is an individual as opposed to when the named insured is a

corporation. Different persons qualify as an insured depending upon the status of the

named insured. Whether the named insured is an individual or a corporation is a crucial

factor in determining coverage under any insurance policy. The trial court should not be

permitted to rewrite the insurance contract to find coverage.

In addition, the trial court erred in applying the reasonable expectations doctrine

to find coverage because (1) South Carolina does riot recognize the doctrine and (2)

there is no amiguity in the policy to warrant its application. The reasonable expectations

doctrine has been repeatedly rejected by South Carolina courts and is contrary to South

Carolina law. This doctrine essentially is that "the objectively reasonable expectations of

applicants and intended beneficiaries regarding the terms of insurance contracts will be

honored even though painstaking study of the policy provisions woujd have negated

these expectations." Allstate Ins. Co. v. Manqum. 299 S.C. 226. 383 S.E.2d 464

(Ct.App.1989). In ManqUm, the Court of Appeals stated, "[tjhis view has never been

accepted by the Supreme Court of this State. In South Carolina, insurance policies are

subject to the general rules of contract construction." jd. at 31, 383 S.E.2d at 467.

Furthermore, the reasonable expectations doctrine flies in the face of the long-stated

policy in South Carolina that "[tjhe judicial function of a court of law is to enforce an

insurance contract as made by the parties, and not to rewrite or to distort, under the

guise of judicial construction..." Thompson v. Continental Ins. Cos.. 291 S.C. 47, 48,

351 S E.2d 904, 905 (Ct. App 1986).

In Southem Atlantic Fin. Services, Inc. v. Middleton. 356 S.C. 444, 590 S.E.2d 27

(2003), the South Carolina Supreme Court rejected the reasonable expectations doctrine

and reiterated the general rules of contract construction in South Carolina:

Generally, if the terms of a contract are clear and unambiguous, this
Court must enforce the contract according to its terms regardless of its
wisdom or folly. Ambiguous language in a contract, however, should be
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construed liberally and interpreted strongly in favor of the non-drafting
party. "After all, the drafting party has the greater opportunity to prevent
mistakes in meaning; It is responsible for any ambiguity and should be
the one to suffer from its shortcomings." A contract is read as a whole
document so that "one may not, by pointing out a single sentence or
clause, create an ambiguity."

jd. at 29 (internal citations omitted). The Supreme Court stated, "Although we agree with

the Court of Appeals' ultimate holding, we find its creation of a "reasonable expectations"

test is an unwarranted and unnecessary extension of South Carolina law..." Id.

The doctrine was again rejected by the Court of Appeals in the case of Ex parte

United Serv. Auto. Ass'n. 365 S.C. 50, 614 S.E.2d 652 (Ct.App.2005). The court stated,

"The doctrine of reasonable expectations, which is essentially that the objectively

reasonable expectations of insureds as to coverage will be honored even though a

careful review of the terms of the policy would have shown otherwise, has been rejected

in South Carolina." jd. at 54, 614 S.E.2d at 654. Because South Carolina courts have

repeatedly rejected to doctrine of reasonable expectations, the trial court erred in using

the doctrine as a basis for ignoring the unambiguous policy language and finding that

Marion L. Eadon is an insured under the terms of the policy.

However, even if South Carolina had adopted this doctrine, the trial court erred in

using it as a basis of its decision, because no ambiguity in the policy exists to warrant its

application. In jurisdictions that have adopted the reasonable expectations doctrine, it is

clear that the doctrine is only utilizedafter an ambiguity has been identified in the policy

language. See National R.R. Passenger Corp. v. Lexington Ins. Co.. 445 F.Supp.2d 37

(D.D.C. 2006). The procedure for using the doctrine is described as follows:

"An insurance policy is a contract between the insured and the insurer,
and in construing it [a court] must first look to the language of the
contract." When that language is ambiguous, "fe]xtrinsic evidence of the
parties' subjective intent may be resorted to," and any doubts are
resolved in a manner "consistent with the reasonable expectations of the
purchaser of the policy."When that language is not ambiguous, however,
the policy must be enforced as written, absent a statute or public policyto
the contrary.
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jd. at 41 (internal citations omitted).

The policy language at issue in this case is not ambiguous. The trial court did not

identify an ambiguity in the policy. On the contrary, in discussing the definitbn of an

insured in the policy, the trial court specifically found there was no ambiguity, stating,

While the policy is not ambiguous in the context of this case, if it were ambiguous, that

ambiguity would be resolved in favor of coverage." (R. p. 56). As previously discussed,

there is no ambiguity concerning whether the named insured on the policy was a

corporation or an individual. The policy unambiguously states on its face that the named

insured is a corporation. The only ambiguity identified by the trial court was which

corporate entities were intended to be covered in the policy, because the names of the

corporations were incorrectly identified on the policy. The parties cleared up the

ambiguity by stipulating to the correct names of the corporations.

Because there is no ambiguity in the policy, the trial court had no basis upon

which to apply the reasonable expectations doctrine. Therefore, the trial court should

have enforced the policy as written and found that Marion L. Eadon is not an insured

under the terms of the policy.

Even if the trial court had found the policy ambiguous as to whether the named

insured was intended to be a corporation or an individual, the only evidence in the record

is that Eadon intended to form a corporation to carry out his sign business, he did form a

corporation for that purpose and he intended to purchase insurance for that corporation.

Eadon denies that he ever operated a sole proprietorship (R. pp. 1101-1103, 1105-

1109). There is no basis for a finding that Eadon intended to insure anything other than

a corporation.

For the reasons discussed above, the trial court erred in using the reasonable

expectations doctrine as a basis to ignore the unambiguous policy language and find
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that Eadon is an insured because he "expected" to be covered. Such a ruling ignores

South Carolina's long-standing rules of contract construction. The trial court's ruling on

this issue should be reversed.

III. THE TRIAL COURT ERRED IN MAKING FINDINGS OF FACT INCONSISTENT
WITH THE RECORD IN THE RHODES CASE, THAT HAVE NO SUPPORT IN THE
RECORD AND ARE SPECULATIVE.7

The trial court's Order contains several statements of fact contrary to or

inconsistent with the evidence presented in the Rhodes action and the jury's

determination in that action. As previously stated, the parties may not relitigate the

factual findings essential to the judgment in the tort action. Sims. 247 S.C. at 86-87, 145

S.E.2d at 525. The parties and trial court are bound by the factualfmdings essential to

the judgment in the Rhodes action and they are not free to pass their own judgment on

the facts. One essential factual determination, in light of Judge Dennis' instructions to

the jury, was that the jury had to find that Eadon was operating a sole proprietorship as

opposed to a corporation in order to find him liable. The.trial court is not permitted to

disturb that factual finding. To reach the conclusion that Eadon was operating only one

sign business is contrary to the factual determination made by the jury.

In addition, whether Eadon gave Rhodes a personal guarantee as to the quality

of the signs was disputed at trial. (R. p. 14). The negligent misrepresentation cause of

action, based upon the alleged personal guarantee, was dismissed at trial and was not

part of the jury's deliberation. The trial court in this case was not requested or required

to make its own factual determination regarding whether Eadon gave Rhodes a personal

guarantee. It was not a basis of the underlying judgment.

The trial court also makes the factual statement that the SCDOT prevented

Rhodes from re-erecting the signs because of safety concerns (R. p. 29). This finding of

7Again, Auto-Owners understands that the jury'sverdict in the Rhodes case has been
vacated. However, ifthis Court allows the trialcourt's order to stand in its current form,
Auto-Owners does not wish to waive this argument.
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fact is not supported by record in the Rhodes action. The only evidence is that Rhodes

was prevented from re-erecting the signs because he was operating a sham business

under SCDOT regulations. (Rhodes v. Eadon. Op. No. 2006-UP-413, (Ct. App., filed

December 15,2006). : ;'. •

The Court's implication that Eadon took some action or inaction in relation to

Rhodes and Piedmont on behalf of C&B Fabricators, Inc. or LowCountry Signs &

Fabrication, Inc. at the time that the sign fell is contrary to the evidence submitted in the

Rhodes action. (R. p. 53). The only evidence submitted is that Eadon was completely

out of the sign business at the time the sign fell. (R pp. 121CM211, 1250, 1095-1096).

In addition, there is.no evidence thafEadon undertook any action in regards to Rhodes

within his duties as an officer of LowCountry Signs & Fabrication, Inc. (R. pp. 1117-

1118).

Furthermore, the trial court's statement that Eadon conducted all business on

behalf of the corporations named in the policy is contrary to the evidence and the jury's

verdict. The evidence shows that Eadon's participation in the corporations was

extremely limited. Eadon supplied the money and the corporations were run by other

people. Chuck Benenhaley ran and operated C&B Fabricators, Inc., and Eadon testified

in his deposition that he never even went to the business location of LowCountry Signs

& Fabrication, Inc. (R. pp. 1114-1115).

The Order also contains statements of fact that are speculative and which are not

supported by. any evidence. The specific findings of fact at issue are discussed in

Section I of this, brief. Generally, the trial courtspeculated as to what the jury's awardof

damages represented, even though the record contains absolutely no evidence as to

what the jury's verdict represented, other than a finding that Eadon was not acting on

behalf of a corporation. The Defendants opposed Auto-Owners' request to submit

special interrogatories, which would have revealed what damages the jury was
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awarding. (R. pp. 1-6, 228-230, 1240-1242). The best possible method of determining

this infomnation having been thwarted by the Defendants, the trial court should not now

be permitted to speculate what the jury's damage award represents without any

evidentiary support. Because the trial court based its decision regarding whether the

damages presented to the jury are covered by the policy on these unsupported findings

of fact, Auto-Owners requests that the trial court's findings be reversed.

IV. THE TRIAL COURT ERRED IN FINDING AN OCCURRENCE OF PROPERTY

DAMAGE TRIGGERING COVERAGE UNDER THE COMMERCIAL GENERAL

LIABILITY POLICY.

The trial court erred in finding that the claim constituted an "occurrence" of

"property damages" under the terms of the Policy and South Carolina law. The Policy

states Auto-Owners.Insurance "will pay those sums that the insured becomes legally

obligated to pay as damages because of...'property damage' to which this insurance

applies." See 1(a) (R. p. 1307). The policy states that "this insurance applies

to...'property damage' only if: (1)...the 'property damage' is caused by an 'occurrence'

...;and (2)...'property damage' occurs during the policy period." See 1(b) (R. p. 1307).

The term "property damage" is defined by the Policy as "physical injury to

tangible property, including all resulting loss of use of that property." See 12(a) (R. p.

1320). The Policy defines the word "occurrence" as "an accident, including continuous or

repeated exposure to substantially the same general harmful condition." See 9 (R; p.

1319). The word "accident" is not defined in the Policy: In the absence of a definition,

the term "should be defined according to the ordinary and usual understanding of the

term's significance to the ordinary person." USAA Prop, and Cas. Ins. Co. v. Rowland.

312 S:C. 536. 539, 435 S.E.2d 879, 881-82 (Ct.App.1993) (specifically discussing the

word "accident"). The South Carolina Supreme Court has defined the word "accident" to

be "an unexpected happening or event, which occurs by chance and usually suddenly.
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with harmful result, not intended or designed by the one suffering the harm or hurt"

Green v. United Ins. Co. of America. 254 S.C. 202,174 S.E.2d 400 (1970).

The trial court erred in holding the damages are covered, because there was not

an accident. An accident must cause the property damage. See Policy 1(a) (R. p. 1307).

In a decision analyzing basically the same CGL policy, the Supreme Court held in L-J.

Inc. v. Bituminous Fire and Marine Ins. Co.. 366 S.C. 117, 621 S.E.2d 33 (2005), that

damage caused by faulty workmanship and sustained only by the insured's own work

product is not a covered loss. jd. at 123, n 4, 621 S.E.2d at 36, n. 4.

The Supreme Court also made the following statement:

Although our courts have not addressed the specific issue of whether
faulty workmanship constitutes an occurrence, we have addressed the
issue of whether CGL policies are intended to cover faulty workmanship.
For example, thisj Court has held that a CGL policy is not intended to
cover economic loss resulting from faulty workmanship. Moreover, our
court of appeals has held that any liability that is incurred because of
faulty workmanship is part of the insured's contractual liability, not an
insurable event under a CGL policy.

jd. at 121 -22, 621 S. E.2d at 35 (internal citation).

The Supreme Court in L-J. Inc. recognized, "this Court has held that a CGL

policy is not intended to cover economic loss resulting from faulty workmanship." 366

S.C. at 121, 621 S.E.2d at 35 (citing Century Indemnity Co. v. Golden Hills Builders. Inc..

348 S.C. 559, 563, 561 S.E.2d 355, 357 (2002)). The Court also recognized that "our

court of appeals has held that any liability that is incurred because of faultyworkmanship

is part of the insured's contractual liability, not an insurable event under a CGL policy."

jd. at 122, 621 S.E.2d at 35 (citing Isle of Palms Pest Control Co. v. Monticello Ins. Co..

319 S.C. 12, 16, 459 S.E:2d 318, 320 (Ct.App.1994)). The Supreme Court added "that

the damage in the present case did not constitute an 'occurrence'. If we were to hold

otherwise, the CGL policy would be more like a performance bond, which guarantees
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the work, rather than like an insurance policy, which is intended to insure against

accidents." jd. at 123,621 S.E.2d at 36.

In the field of construction, a CGL insurance policy is plainly different from a

performance bond, which does "insure" workmanship:

[TJhe insurance policy will not stand to cover liability for the Contractor's
contract liability for a claim that was for money damages to compensate
for the defective work.

A performance bond guarantees that the work will be performed
according to the specifications of the contract by providing a surety to
stand in the place of the contractor should the contractor be unable to
perform as required under the contract.

jd. at 122, 621 S.E.2d at 36-37.

The Supreme Court stated, "[f]he CGL policy may, however, provide coverage in

cases where faulty workmanship causes a third party bodily injury or damage to other

property, not in cases where faulty workmanship damages the work product alone." jd.

at 123, n.4, 621 S.E.2d at 36, n. 4.

This majority analysis set forth in L^J has been consistently recognized for

several years and courts from many states have declined to find coverage for faulty work

under CGL policies. See Essex Ins. Co. v. Holder. No. 07-803, 2008 WL 598160 (Ark.

Mar. 6, 2008) (finding that faulty work did not constitute an occurrence under the CGL

policy).8

See also Burlington Ins. Co. v. Oceanic Design & Constr. Inc.. 383 F.3d 940, 948-49
(9th Cir. 2004) (predicting Hawaii courts would find no coverage); Travelers Indem. Co. v. Miller
Bldq. Corp.. 97 Fed.Appx. 431, 434 (4th Cir. 2004) (predicting North Carolina courts would find
coverage only to extent defects damage carpet supplied by owner, not builder); Acuity v. Burd &
Smith. 2006 ND .187, 721 N.W.2d 33, 39 (N.D. 2006); Kvaerner Metals Div. of Kvaerner U.S.. Inc.
v. Commercial Union Ins. Co.. 908 A.2d 888, 899-900 (Pa. 2006); Auto-Owners Ins. Co. v. Home
Pride Cos.. 684 N.W.2d 571, 577 (Neb. 2004); Corder v. William W. Smith Excavating Co.. 556
S.E 2d 77, 82 (W Va. 2001); Pursell Constr. Inc. v. Hawkeve-Securiry Ins. Co.. 596 N.W.2d 67,
70 (Iowa t999); Commerce Ins. Co. v. Betty Caplette Builders. Inc.. 647 N.E.2d 1211, 1214
(Mass. 1995); Dodson v. St. Paul Ins. Co.. 1991 OK 24, 812 P.2d 372, 378 (Okla. 1991);
Peerless Ins. Co. v. Brennon. 564 A.2d 383. 386 (Me. 1989).
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For there to be coverage, faulty construction must cause an accident. CD.
• '• i • • . •

Walters Constr. Co.. Inc. v. Fireman's Ins. Co. of Newark. 281 S.C. 593, 596. 316 S.E.2d

709; 711 (Ct.App,1984); Isle of Palms Pest Control Co., 319 S.C. 12, 459 S.E.2d 318

(CLApp. 1994). In CD. Walters, this Court held as follows:

The consequence of not performing well is part of every business
venture; the replacement or repair of faulty goods and works is a
business expense, to be borne by the insured-contractor in order to
satisfy customers [.. .]. [A] comprehensive general liability policy does not
cover ... faulty! workmanship, but rather faulty workmanship which
causes an acciderit.

281 S.C. at 596-97, 316 S.E.2d at 711-12 (emphasis added).

As stated by the Supreme Court, "[tjhis type of insurance 'is not intended to

insure business risks, i.e., risks that are the normal, frequent, or predictable

consequences of doing business, and which business management can and should

control or manage.'" Century Indem. Co.. 348 S.C. at 565, 561 S.E.2d at 358 (2002).

The South Carolina Supreme Court has stated, "[bjased on the law of this State,

coverage for the repair and/or replacement of the substrate and substructure of the

home is excluded by the faulty workmanship provision." jd. at 566, 561 S.E.2d at 359

(citing Engineered Prod., Inc. v. Aetna Cas. & Sur. Co.. 295 S.C. 375. 368 S.E 2d 674

(CLApp. 1988)). Furthermore, this Court found in CD. Walters that a comprehensive

general liability policy excluded property damage to work performed by the insured

arising out of the work and did not involve accidental injury to property other than that on

which the insured performed its work. 281 S.C. at 598. 316 S.E.2d at 712.

The substance of the matter is not changed because Rhodes can state a cause

of action in tort. This is the point effectively made in Engineered Prod.. Inc. v. Aetna

Cas. & Sur. Co.. 295 S.C. 375, 379, 368 S.E.2d 674, 676 (Ct. App. 1988)("Because the

replacement of the rack system lost in the storm 'was made . . . necessary by reason of
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faulty workmanship thereon by or on behalf of [Engineered Products]'... we therefore

hold that Aetna had no duty to defend Engineered Products in the action . .. irrespective

of whether the action alleged a daim for a breach of contract or for tort"). Even if one

interjects tort theories into construction law, the matter between Rhodes and Eadon is

still a commercial, construction dispute. Moreover, economic losses foreseeably flowing

from a contractor's work are a part of the business risk borne by a contractor and not an

insurable loss under a CGL policy.

The faulty construction discussed herein did not cause an accident as to the

damages sought by Rhodes. First, the damages found to be covered were sustained to

the purported insured's work. The CGL policy does not cover what is a commercial,

contractual matter between Eadon and Rhodes; or what are the predictable economic

losses suffered by Rhodes because of faulty work. The damages awarded are the

predictable, foreseeable result of the faulty work - the cost to clean up and lost revenue

of the signs. The sign did not fall and fortuitously physically injure a third, unrelated

person or his/her property, e.g., a passing motorist. There was no claim for physical

injury to the interstate highway.

The trial court has erred in finding that damage to the "real estate" constitutes an

occurrence under the policy. The trial court repeatedly held that the signs are "real

estate" because they are fixtures. From there, the trial court lept to the conclusion that

because the signs are "real estate," damage to them is covered under the policy. There

is no basis either in the law or the policy for such a holding. Whether real estate or not,

the defendants must prove that there is damage to "other property" to constitute an

occurrence.

"South Carolina courts have defined a fixture as 'an article which was a chattel,

but by being physically annexed to the realty by one having an interest in the soil

becomes a part and parcel of it.'" Carjow. LLC v. Simmons. 349 S.C. 514, 563 S.E.2d
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359 (Ct.App.2002). If. as the trial court held, the signs are fixtures, the signs and the

"real estate." by law, are one and the same. See Hyman v. Wellman Enterprises. Inc..

337 S.C. 80. 82, 522 S.E.2d 150, 151-152 (Ct.App.1999) (By being physically annexed

to the realty, chattel becomes a part and parcel of it). As Rhodes has repeatedly

argued, the signs are the real estate. That being the case, any damage to the "real,

estate" is not damage to "other property" and can not constitute an occurrence under

South Carolina law. The Supreme Court in L-J. Inc. does not distinguish the land from

the road; nor does the Court of Appeals in CD. Walters distinguish land from the trees.

This matter does not concern a fortuitous accident harming a third, unrelated parties'

person or property.

The trial court also held that the "real estate" suffered physical injury and

"property damage" because it has incurred diminution in value. It lost its value because

it is no longer income producing. First, Rhodes' land is not physically injured within the

meaning of the term "property damage" in a CGL insurance policy. See Auto-Owners

Ins. Co. v. Carl Brazell Builders. Inc.. 356 S.C. 156, 163, 588 S.E.2d 112, 115 (2003);

see also Braswell v. Faircloth. 300 S.C. 338, 344, 387 S.E.2d 707, 710 (Ct.App.1989)

(holding chemical contamination is physical injury)., In Brazell Builders, the South

Carolina Supreme Court held that diminution in value of real estate is not a physical

injury that constitutes "property damage," therefore diminution in value is not an insured

loss under a CGL policy, jd. Rhodes submitted damages for diminution in value of the

real estate in the amount of $1.8 million (R. p. 1192). This diminution of value of the

real estate is not "property (damage" as defined by the policy, because it is not physical

damage to the property.

Second, the trial court's holding ignores that the "real estate" is not "other

property" separate from the signs themselves (as discussed above) and that ail of the

claimed damages are a result of the loss of use (loss of rental income) of the signs
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themselves. The loss of income was due to the falling of the one sign and the

subsequent removal of the others. The only reason the property was generating income

was because of the signs, which are the real estate and which constitute "your work",

which is discussed further below.

Further, the trial court ened in stating that Auto-Owners admitted that the falling

sign was an occurrence. (R. p. 31). The statements of counsel made during a summary

judgment motion in January 2004 were prior to the Supreme Court's L-J. Inc. decision.

In addition, as discussed above, there was no physical damage to property of a third

person due to the falling sign.

Because the trial court erred in finding that the claimed damages for diminution in

value of the real estate constitutes "property damage," that holding should be reversed,

and this Court should declare that such damages are not covered under the policy.

V. THE COURT ERRED IN FINDING THAT REMOVAL OF THE TWO SIGNS

ORDERED BY THE SOUTH CAROLINA DEPARTMENT OF TRANSPORTATION
CONSTITUTES DAMAGES ARISING OUT OF AN OCCURRENCE OF PROPERTY

DAMAGE UNDER THE TERMS OF THE POLICY AND THE APPLICABLE COMMON

LAW.

The trial court erred in finding that the ordered removal of the signs constitutes

property damage or an occurrence under South Carolina law. The South Carolina

Department of Transportation ("SCDOT") ordered Rhodes to take the signs down due to

the. "unsafe conditions of the signs." Rhodes v. Eadon. Op. No. 2006-UP-413.

(SC.Ct.App. filed December 15, 2006). Contrary to the trial court's finding that the signs

could not be replaced because the SCDOT deemed them unsafe, the only evidence in

the record is that SCDOT would not allow him to reinstall signs because Rhodes was

conducting a sham business. Rhodes v. Eadon. Op. No. 2006-UP-413, (S.C.Cl.App.

filed December 15, 2006).

Importantly, the order to remove the signs does not constitute "physical injury to

tangible property." See Braswell. 300 S.C. at 344, 387 S.E.2d at 710. In Braswell. the
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Court of Appeals found that a chemical spill that contaminated some land constituted an

occurrence of property damage because the contamination physically injured the land,

jd. The Plaintiff also sought damages forthe costs to removecontainers of stored waste

(that had not spilled), which Plaintiff was required to remove pursuant to an order of the

South Carolina Department of Health and Environmental Control, jd. at 341, 387 S.E.2d

at 708. The Court of Appeals found that the claim for damages to remove the unspilt

waste was preventative in nature and had not yet caused contamination or physical

injury. Therefore, the Court of Appeals held the cost of compliance with the government

mandate to remove the stored waste and containers was not a covered claim because it

did not arise out of "property damage.* jd. at 345, 387 S.E.2d at 711.

Braswell applies to the situation here. In Braswell. the Court determined that the

cost of compliance with the government order to remove the large chemical containers

did not arise out of "property damage." jd. In this case, the costs to remove the

additional signs that had not fallen were preventative in nature, just as the costs to test,

clean, and remove the drum(s) holding chemicals that had not leaked were preventative

in nature. The still-standing signs had not caused any "property damage" at the time of

the government mandate. In contrast, the trial court erred in its application Helena

Chemical Co. v. Allianz Underwriters Ins. Co.. 357 S.C. 631, 594 S.E.2d 455 (2004) to this

analysis. (R. pp. 34-35). Whether the cost of compliance with the clean-up mandate,

referred to bythe Court in Helenaas "damages,"arose outof "property damage" was notat

issue in Helena, as it was in Braswell and is in this case. The issue in Helena was whether

environmental dean up costs were "damages" despite the fact that the daims were

restitutionary to the insured, rather than payable to a third partyas the result of lawsuit, jd.

at 636, 594 S.E.2d at 457. The prerequisite coverage issue under the policy, namely,

whether those "damages" arose out of "property damage," was not contested by the

insurer, since the land was clearly spoiled by the chemical spill, which was "property
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damage" pursuant to prior case law. jd. at 636, 594S.E.2d at 457 (distinguishing the

Helena issue from the issue in Braswell).

Notably, the Helena Court only modified the holding in Braswell to the extent that

Braswell can be read to suggest that the improper holding in two federal authorities dted

therein is the law in South Carolina, namely, that the terin "damages" should be narrowly

construed to exdude restitutionary damages, jd. at 640, 594 S.E.2d at 459, n.3. However,

the Court otherwise reviewed Braswell and concurred with the result in Braswell which held

that the removal of the non-leaking drums did not constitute "property damage," and

therefore the "damages" associated with testing, cleaning, and removal of these drums

were not covered under the policy, jd. at 640, 594 S E.2d at 459. Accordingly, to this

extent, Helena constitutes further authority in favor of reversing the trial court's order. Id.

In its analysis, the trial court conflates the concepts of "property damage" and

"damages" that might subsequently flow from "property damage." (R. p. 34). This is

evidenced by the court's error in refening to the cost of removal of the still-standing signs,

and the loss of revenue from the sign's use, as "property damage" in its decision. (R. pp.

35-36). Rather than properly applying the definition of "property damage" found in the

policy, or the relevant printiples found in Braswell and Helena, the trial court instead only

dtes to an unrelated uniform commercial code case and a non-analogous asbestos testing

case as authority for its finding of "property damage" in this matter. (R. pp. 35-36).

However, since the costs associated with removal of the two signs did not arise out of

"property damage" under the CGL policy or the applicable common law, the trial court erred

in finding that the claimed economic damages (cost to remove the signs, loss of use and

diminution in value of property) related to the removal of the signs are covered damages.

This ruling by the trial court should be reversed.
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VI. THE TRIAL COURT ERRED IN FINDING THAT THE EXCLUSIONS FOUND IN
THE COMMERCIAL GENERAL LIABILITY POLICY ISSUED TO C&B
FABRICATIONS, INC. AND LOW COUNTRY SIGNS, INC. DID NOT EXCLUDE THE
DAMAGES CLAIMED AGAINST MARION L. EADON IN THE RHODES CASE.

Even ifone concludes that there was an "occurrence" of "property damage," the

"property damage" daimed by Rhodes and Piedmont is exduded as an insurable loss.

The trial court erred in not applying the exdusions found in the policy to the damages.

"Exclusions in an insurance policy are to be read independently of each other, they are

not to be read cumulatively." Engineered Products. Inc.. 295 S.C. at 378, 368 S.E.2d at

675. "If any one exclusion applies there should be no coverage, regardless of

inferences that might be argued on the basis of exceptions or qualifications contained in

other exclusions. There is no instance in which an exclusion can properly be regarded

as inconsistent withanother exclusion, since they bear no relationship withone another."

jd. (citing Weedo v. Stone-E-Brick. Inc.. 405 A.2d 788 (N.J. 1979)).

(a) THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION K DOES
NOT EXCLUDE THE DAMAGES FOR BOTH THE CONTRACT PRICE OF THE SIGNS
AS WELL AS THE LOSS OF INCOME FROM THE SIGNS, EVEN THOUGH THE
SIGNS MEET THE DEFINITION OF "YOUR PRODUCT' AND THE TERM
"PROPERTY DAMAGE" INCLUDES LOSS OF USE.

While the trial court acknowledged that Exclusion K applies to exclude the

contract price of the signs (Eadon's product), it erred in failing to find that Exdusion K

also exdudes any damages resulting from the loss of use of the signs. , .

Exdusion K states the insurance does not apply to "'property damage' to "your

product' arising outof it." (R. p. 1310).9 The term "property damage" is defined by the

Policy as:

a) Physical injury to tangible property, including all resulting loss of use of
that property. All such loss of use shall be deemed to occur at the time of
the physical injury that caused it; or

The definition of "your product" includes, "any goods or products, other than real property,
manufactured, sold, handled, distributed or disposed of by: you..." In addition, "your product-
includes "warranties or representations made at any time with respect to the fitness, quality,
durability, performance or use of 'your product."
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b) Loss of use of tangible property that is not physically injured. All such
loss of use shall be deemed to occur at the time of the 'occurrence' that

caused it.

(R. pp. 1319-1320).

Therefore, Exclusion K excludes physical injury to "your product," induding all

resulting toss of use of "your product." In its initial analysis of whether "property

damage" has occurred, the trial court recognized that the term "property damage"

indudes loss of use, stating, "loss of use of the signs was 'property damage' also." (R. p.

36). It also noted that "Rhodes presented evidence of damages for the loss of use of the

billboards that amounted to a present day value of $4,212,386." (R. p. 37).

Despite acknowledging that "property damage" includes loss of use of the signs

and that Rhodes and Piedmont submitted damages for such loss of use, the trial court

failed to apply Exclusion K to those damages. Therefore, Auto-Owners requests that the

trial court's order be reversed and this Court declare that all damages for loss of use are

excluded.

(b) THE TRIAL COURT ERRED IN FAILING TO FIND THAT EXCLUSION L
PRECLUDES COVERAGE FOR DAMAGE TO THE SIGNS, INCLUDING THE LOSS
OF USE OF THE SIGNS, AND IN FINDING THAT EXCLUSION L IS AMBIGUOUS.

Even if Exclusion K does not apply, Exdusion L is applicable to all the damages.

Exclusion L states the insurance does not apply to the following:

L. 'Property damage' to 'your work' arising out of it or any part of it and
including in the 'produds-completed operations hazard'.

This exdusion does not apply if the damaged work or the work out of
which the damage arises was performed on your behalf by a
subcontrador.

The Policy defines "your work" as:

a. Work or operations performed by you or on your behalf; and
b. Materials, parts or equipment furnished in connection with such
work or operations;
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'Your work'includes:

a. Warranties or representations made at any time with respect to
. the fitness, quality, durability, performance or use of 'your work'; and

b. The providing of or failure to provide warnings or instructions.

(R. p. 1320).

Exclusion L should be read to exclude physical injury to "yourwork," including all

resulting loss of use of "your work." The definition of "your work" includes both the labor

and materials. Therefore, the definition encompasses the negligent labor in

manufacturing, designing, installing, inspecting and repairing the signs. In addition, the

definition includes "any part of it" which then indudes the land. Further, unlike Exdusion

K. Exclusion L does not exdude -real property" from the definition of "your work". Even if

the signs are considered real property, the "yourwork" exclusion still applies.

Again, the trial court acknowledged that Exclusion L excludes the damage to the

signs themselves. (R. p. 37). In so doing, the trial court acknowledged that the signs

are. in fad, "your work!" However, the trial court wrongly Jimited the exdusion to the

contrad price of the signs. It should still be remembered that the definition of "properly

damage" includes "all resulting loss of use"; therefore, "loss of use" related to "yourwork"

is excluded by Exdusion L. As such, any damages for property damage to, or loss of

use of, the signs/real estate; if any, are excluded by Exclusion L.10

Furthermore, the trial court erred in holding that Exdusion L is ambiguous. First,

Auto-Owners is not aware of a South Carolina appellate court decision finding that

Exdusion L is ambiguous. Second, Exclusion L is not ambiguous. There is only one

reasonable interpretation of Exclusion L, the interpretation discussed above.

Furthermore, a finding that a policy provision is ambiguous does not automatically mean

10 It should be notedthat the Court declared in itsanalysis ofexclusion Lthat"The claim is notfor
damage.to "your work" [the signs]. The claim is for damage to real estate." This statement can
not be reconciled with the trial court's acknowledgement on eleven different occasions in the
Orderthat Rhodesand Piedmont presented evidenceofdamages due to loss of use of the signs.
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there is coverage as a matter of law, as stated by the trial court. If a court determines

that an ambiguity exists, it must identify a reasonable interpretation of the provision that

would result in coverage. Fowler v. Canal Ins. Co.. 300 S.C. 420. 422, 389 S.E.2d 301,

303 (Ct.App.1990) ("where language used in an insurance contract is capable of two

reasonable interpretations, the construction which is most favorable to the insured

should be adopted."). It is not enough to state, "there is an ambiguity, therefore there is

coverage." There has to be an alternative reasonable interpretation of the policy

provision, jd. The trial court did not, and cannot, identify a reasonable interpretation of

the policy language that would result in a finding of coverage under the exclusion.

Because all resulting loss of use of the signs/real estate is unambiguously

excluded under Exdusion L, the trial court's order finding coverage for the damages for

such loss of use should be reversed. Auto-Owners requests that this Court declare that

all resulting loss of use of the signs/real estate is excluded under exclusion L.

(c) THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION M DOES
NOT APPLY TO EXCLUDE DAMAGES AWARDED AGAINST EADON.

Exclusion M apply to Rhodes' and Piedmont's claims for loss of use of the signs

and the property upon which the two signs that did not fall were ereded. Exclusion M

states,

• this insurance does not apply to 'property damage' to 'irhpaired property'
or property that has not been physically injured, arising out of (1) a defect,

. deficiency, inadequacy or dangerous condition,in 'your produd' or 'your
work'; ... This exclusion does not apply to the loss of use of other
property arising out of sudden and accidental physical injury to 'your
produd' or *your work' after it has been put to its intended use.

(R. p. 1310).

It has been held that Exdusion M:

narrows coverage for claims involving the reduced usefulness of
impairment of property other than the insured's. The exclusion targets
situations where a defective product, after being incorporated into the
property of another, must be replaced or removed at great expense
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thereby causing loss of use of the property. The effed of the 'impaired
property' exclusion is to bar coverage for loss of use claims (1) when the
loss was caused solely by the insured's failure to provide work of the
quality or performance capabilities called for by the contract and (2) when
there has been no physical injury to property other than the insured's
work itself.

Standard Fire Ins. Co. v. Chester O'Donley, 972 S.W,2d 1,10 (Tenn. CL App. 1998).

Exclusion M applies to the loss of use/loss of value claims arising from the

removal of the two signs that did not fall. There is no allegation of physical injury to the

real property due to the removal of the two signs, only economic injury (diminution of

value). Therefore, the economic damages claimed for the diminution of value of the real
.' • |r ' '

estate due to the removal of the signs is not covered under the policy. Isle of Palms

Pest Control Co.. 319 S.C. at 20, 459 S.E.2d at 322 (Exclusion M applies to claims for

loss of use of property which has not been physically injured); see also, Aetna Cas. &

Sur. Co. v. Deluxe Systems. 711 So.2d 1293. 1297 (Fla. Ct. App. 1998).

(d) THE TRIAL COURT ERRED IN FINDING THAT EXCLUSION N DOES
NOT APPLY TO EXCLUDE DAMAGES AWARDED AGAINST EADON.

Exdusion N reads as follows:

Damages claimed for any loss, cost or expense incurred by you or
other for the loss of use, withdrawal, recall, inspection, repair,
replacement, adjustment, removal or disposal of: (1) your product; (2)
your work; or (3) impaired property; if such product work or property is
withdrawn from the market or from use by any person or organization
because of a known or suspected defect, deficiency, inadequacy or
dangerous condition in it.

(R. p 1310) (emphasis added).

The operative words are in bold print and together read as follows: the Policy

exdudes damages daimed for any loss incurred by other for,the loss of use, removal or

disposal of your work ifsuch work is withdrawn from use by any organization because of

a known or suspeded defed, deficiency, inadequacy or dangerous condition in it. It has

been held that Exclusion N is designed "to limit the insurer's exposure in cases where,
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because of the actual failure of the insured's produd, similar products are withdrawn

from use to prevent the failure of those other produds which have not yet failed." Action

Auto Stores. Inc. v. United Capitol Ins. Co.,845 F.Supp. 417 (W.D. Mich. 1993) (quoting

Honeycomb Systems. Inc. v. Admiral Ins. Co.. 567 F.Supp. 1400 (D.Me. 1983)).

Applying the exclusion to the fads, it excludes damages for any loss incurred by

Rhodes for the loss of use, removal or disposal of the signs if such signs are withdrawn

from use by the SCDOT because of a known or suspeded unsafe condition in the signs.

As previously discussed, the SCDOT required Rhodes to remove the two signs that did

not fall because they were unsafe. Rhodes v. Eadon. Op. No. 2006-UP-413,

(S.C.Ct.App. filed December 15. 2006). The DOT required that the signs be removed

from the marketplace before they failed. Based on Exclusion N, the removal and

disposal costs and "loss of use" of the signs withdrawn from use by the SCDOT are not

insured damages. The trial court erred in failing to exdude these damages under

Exclusion N. Therefore, the trial court's order finding coverage for the damages

submitted to the jury for such damages should be reversed.

VII. THE TRIAL COURT ERRED IN STATING THAT "C&B FABRICATION IS

ENTITLED TO PAYMENT FROM AUTO-OWNERS" FOR THE COST OF REMOVAL
OF ONE OF THE SIGNS THAT DID NOT FALL, WHEN THAT ISSUE WAS NOT
RAISED IN THE PLEADINGS OR ARGUED BY THE PARTIES AND THEREFORE
WAS NOT PROPERLY BEFORE THE COURT.

This action was instituted by Auto-Owners to determine if the damages awarded

against Marion L. Eadon in the Rhodes action are covered by the insurance policy

issued to the named insureds. The money that Eadon expended in removing a sign that

did not fall was not an element of damages presented in the Rhodes action. This issue

was not raised by any party to this litigation and is not framed by the pleadings in this

case. Eadori has not pursued any daim in this case." (R. pp. 716-722). There is no

evidence in this case that Eadon expended any money or how much he expended.

11 In fact, the statute of limitations has longsince run on any such claim.
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Therefore, the trial court erred in including this finding in its Order. (R. p. 35). In addition,

Eadon's cost to remove his own defedive workmanship does not constitute an

occurrence or property damage under the policy. In addition, the cost of removal is

exduded under the terms of the policy discussed above.

CONCLUSION

Based upon the foregoing discussion, Auto-Owners requests that it be granted

relief from the trial court's Order and the case be remanded to the trial court with the

instruction that it be stayed until the Rhodes case is concluded; or that the Court issue

an Order finding that Marion L. Eadon does not qualify as an insured under the policy

and that the policy provides no coverage for thejdamages spught by Rhodes and

Piedmont.
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STATEMENT OF ISSUES ON APPEAL

I. IS MARION L. EADON D/B/A C&B FABRICATION INSURED UNDER
AUTO-OWNERS' POLICY FOR THE EVENTS ALLEGED IN THE

( . RHODES AND PIEDMONT AMENDED COMPLAINT?

> II. DO THE EVENTS ALLEGED IN THE RHODES AND PIEDMONT
I AMENDED COMPLAINT, IF PROVED, CONSTITUTE AN

"OCCURRENCE'' WITHIN THE MEANING OF THE AUTO-OWNERS
| POLICY?

Tjn. DO THE FACTUAL ALLEGATIONS AS TO DAMAGES IN THE RHODES
I AND PIEDMONT AMENDED COMPLAINT, D7PROVED, CONSlll UlU
1 "PROPERTY DAMAGE" UNDER THE AUTO-OWNERS POLICY?

| TV. DO THE FOUREXCLUSIONS (k, I, m, and n) AVOID COVERAGE UNDER
AUTO-OWNERS'POLICY?

| STATEMENT OF THE CASE

•, OnDecember 12,2001,Samuel W.Rhodes, Jr. (Rhodes) andPiedmontPromotions,
i "•• . •

Inc. (Piedmont) filed acivil actionintheCourt ofCommonPleas forFairfield County, South

I Carolina against "Marion L. Eadon, d/b/a C&B Fabricatipn" (C&B), (Rhodes action).

•. Auto-Owners InsuranceCompany (Auto-Owners) employed counsel to defend the action

pursuant to a policy of Commercial General Liability Insurance it had issued- The

j Complaint alleges several causesofaction arisingout of theeventof anoutdooradvertising

j sign having fallen onto both Southbound lanes ofInterstate 1-77. The sign was afixture on

real estate in FairfieldCounty owned by Rhodes and leased to Piedmont The sign, and two

identical signs on the samepropertyhadbeen designed, fabricated and installedby C&B

I Fabrication.

, On October14,2002, Auto-Ownersfiled a Dedaratx^ Judgment (DJ) action in the
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Courtof Common Pleasfor York County, SouthCarolina naming as Defendants"Samuel

W.Rhodes, Piedmont Promotions, Inc., andMarion L.Eadon, C&B Fabrications, Inc. and

Low Country Signs, Inc." The Auto-Owners Complaint sought (1) a declaration of no

coverage fortheevents described intheComplaint oftheRhodes action; (2)thatit hadno

obligationtodefend "MarionL.Eadon d/b/aC&B Fabrications, Inc." intheRhodes action;

and (3)thattheproceedings intheRhodes action"bestayed, pendingresolution oftheissues

in this lawsuit." fR. pp.66-72]

Auto-Owners' Complaint alleged that therewasno"occurrence" as defined in its

policy andthatpolicy exclusions k, Lm, andn avoided coverage under its policyfor the

Rhodes action. Rhodes and Piedmont answered the Anto-Owners Complaint denying the

material allegations of the Complaint andprayed for a declaration that there is insurance

coverage for the eventsallegedin the Rhodes action. [R.pp. 112-117]

OnMarch14,2003,Auto-Owners filedanAmended Complaintwhichreflected (1)

abandonment of its claim of no obUgation to defend "Marion L. Eadon, d/b/a C&B

Fahrications, Inc."in theRhodesaction and(2) abandonment ofits prayerthatme Rhodes

action be stayed pending resolution of its DJ action. [R. pp. 147-152]. Rhodes and

Piedmontansweredthe Auto-OwnersAmendedComplaintdenyingthematerial allegations

oftheAmended Complaint andprayed fora declaration that there is insurance coverage for

theevents alleged in theRhodes action. OnJune20,2003 anAmended Complaintwasfiled

in the Rhodes action. fR. pp. 119-1341

OnDecember 18j 2003, Auto-Ownersfiled a Motionfor Summary Judgment That

motion was briefed extensively and arguedand denied. TheRhodes case was tried and a
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verdict rendered and judgment entered oh the negligence cause ofaction only in favor ofthe

Plaintiffs on September 2, 2004.

On September 3,2004, Auto-Owners again filed a Motion to Amend its Complaint

and also filed a Motion to Continue the case beyond its scheduled trial at the September 13,

2004 term ofCourt. At the opening of Court on Monday, September 13,2004 the Motions

were heard. Both Motions were opposed by all Defendants. The Court granted the Motion

to Continue. The parties conducted more discovery. <

Cross Motions for SummaryJudgment were madeby the parties and were extensively

briefed by the parties. On June 5, 2005 therCourt granted the Auto-Owners Motion to

Amend its Complaint and AutoiOwners' Second Amended Complaint was filed on July 18,

2005. [R. pp. 635-641]. Answers by the Defendants (and Counterclaim by Rhodes and

Piedmont) were made to Auto-Owners' Second Amended Complaint

Auto-Owners' Second Amended Complaint alleged non-coverage under its policy

pursuant to the same exclusions referenced in the Complaint and First Amended Complaint

(k, 1, m, and n). The prayer ofthe Second Amended Complaint sought a declaration whether

"Auto-Owners has a duty to indernnify Marion L. Eadon d/b/a C&B Fabrication for the

damages awarded against Marion L. Eadon d/b/a C&B Fabrication" in the Rhodes action.

[R. p.641]. On August 3,2005 the Court entered Orders denying the Motions for Summary

Judgment. [R. pp. 10-12]

The case came for trial on June 26, 2006 and a jury was empaneled. The parties

entered into a factual stipulation. The Court decided the remaining issues non-jury which

included consideration of depositions, discovery material, a transcript of the Rhodes trial,
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and briefs submitted by the parties. In an Order filed November 7,2006 the Court ruled that

Marion L. Eadon, d/b/a C&B Fabrication is insured under the Auto-Owners pohcy for the

events alleged and for the Judgment entered in the Rhodes action. [R. pp. 13-60]. Auto-

Owners filed post-trial motions on November 22, 2006. On December 15, 2006 the Court

of Appealsreversedthe Judgmentin theRhodescase on the venueissueand orderedthat it

be transferred to Clarendon County for trial (Court ofAppeals Unpublished Opinion Number

2006-UP-413, filed December 15,2006). Auto-Owners filed a Motion to Vacate the Court's

Order of November 7, 2006 or to Stay the case. The Trial Court issued a Supplemental

Order dated March 23,2007 [R. pp. 61-62] and a revised Supplemental Order on March 30,

2007. [R.pp. 63-64]. Auto-Owners filed itsNoticeofAppealonApril10,2007. TheSouth

Carolina Supreme Court denied the Petition for Certiorari in the Rhodesaction on February

21,2008.

STATEMENT OF FACTS

Marion L. Eadon has established and operated several diverse business interests and

activities in Clarendon County overtheyears mcluding the chartering of several corporate

entities and partnerships [They included: Kit & Kel; H&E Clarendon, Inc.; Employment

Solutions,Inc^name changedto EadonSolutions,Inc.);K&SPrefab, Inc.; Lowcountry Signs

& Fabrication, Inc.; Snyder Tire Company, Black River Construction, LLC; East Coast

Equipment Rentals,LLC; C&BFabricators, Inc. [R.pp. 1232-1234; Rhodes trialTr. (Vol.

ITJ)pp. 178-180;9-1-04]. In the latterpart of 1998he started a signmanufacturingbusiness

in Manning, South Carolina. The sign manufacturing business was conducted in the name

of "C&B Fabrication". [R. p. 106]. He obtained a policy ofCommercial General Liability
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Insurance from Auto-Owners with effective date of September 17, 1998. The policy was

issued in the name of"C&B Fabrications, Inc.". On September 23,1998, Eadon chartered

a South Carolina S-Corporation "C&B Fabricators, Inc.". Eadon is the sole stockholder of

that entity. [R. p. 1212]. Eadon had oruy one sign manufacturing business.

Rhodes is the sole ownerof Piedmont, a South Carolina S-Corporation. As a result

ofdiscussions between Rhodes and Eadon, C&B Fabrication submitted a written proposal,

dated July 9,1999, to Rhodes to design, fabricate and erect three outdoor advertising signs

on Rhodes' Fairfield County real estate he had leased to Piedmont. After further

negotiations, with a reduced agreed price of $153,960.00 from the submitted price of

$155,460.00, the written proposal submitted by C&B Fabrication to Rhodes was accepted

by Rhodes on August4,1999. [R.p. 1245]. At that time the agreedone-halfpayment ofthe

cost ($76,880.00) was made by Rhodes payable with a check of Piedmont to "C&B

Fabrication". [R.p. 1246]. Nothing in the discussions or in the writtenproposal from C&B

Fabrication to Rhodes indicated that C&B Fabrication was a corporate entity. [R. p. 1245;

Rhodes trial, Pi's. Exhibit #4]. The three signs were designed, fabricated and installed. The

work was completed and final payment made on February 22, 2000. At that time a set of

engineering drawings purportedly for the three signs were delivered to Rhodes. The

drawings were preparedfor "C&B Fabrication"by ThompsonEngineeringGroup, Athens,

Tennessee, and were dated July 13, 1999. Nothing on the drawings indicate C&B

Fabrication is a corporate entity. [R.pp. 1215-1216; Rhodes trial, PI's Exhibit #6].

On September 17, 1999, Auto-Owners renewed its Commercial General Liability

Policy naming "C&B Fabrications, Inc." as insured.
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On April 3, 2000, just six weeks after the three signs were erected, "C&B

Fabricators" went out ofbusiness "and does not have any assets". [R. p. 1250; Eadon's

letter to Rhodes of December 29, 2000; Rhodes trial, Pi's Exhibit #8-B; Exhibit 10 to

Rhodes SJ Brief]. However, Eadon's sign business as C&B Fabrication continued. The

same month, April 2000, a bank account was established, checks printed and business

conducted in the name of"C&B Fabrication D/B/A Low Country Sign Fabrication Mc". [R.

pp. 376-407]. When Eadon"went out of business" as C&B Fabricators, Inc. on April 3,

2000, Eadon chartered another corporation on May 1, 2000 "Low Country Signs &

Fabrication, Inc.". [R. p.362; R. pp. 1210-1211; Rhodes trial Tr. (Vol. HI), pp. 134-135]

This sign business continuedat least through November2000 as demonstrated by cancelled

checks and bank statements. [R. pp. 376-407; Rhodes trial Plaintiffs' Exhibits #47, #48;

Exhibits 14,15 and 16 to Rhodes SJ Brief].

On September 17, 2000, Auto-Owners renewedits Commercial General Liability

Policy with the name ofthe insured being"C&B Fabrications Inc & Low Country Signs Inc".

[R. p. 436]. This second renewal of the policy, as had the two prior policies, included

"products-completedoperations"and described the activityof the insured as "sign mfg.",

"sign erection, installationor repai". [R. p. 436; (AutoOwners Policy Declarations Page].

Eadon also had at least one other bank account in the name of "Marion L. Eadon, Jr.

D/B/A C&B Fabrications" [R.p. 375; Rhodes trial Plaintiffs' Exhibit #49; Exhibit 13 to

Rhodes SJ Brief].

In December 2000, the middle sign was discerned to be leaning toward the interstate.

Rhodes contacted Eadon about this, requesting that he repair the sign and inspect the other
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two signs. Exchanges were ongoing for some weeks, including facsimile letter exchanges

between EadonandRhodes. [R-pp.1249-1250; Rhodes trialPlaintiffs' Exhibits #8A, #8B;

Exhibit 10 to Rhodes SJBrief.] Onot about January 17,2001, Eadon had a crew make

adjustments to the leaning sign. Rhodes was onthepremises at thetime and herequested

thecrewto inspect theother twosigns and wasassured bythemthat they would do so. [R.

pp. 334-337; Rhodes deposition, pp. 37-45]. "On Saturday afternoon, January 20,2001, the

Southernmost signfellacross bothSouthbound traffic lanes of 1-77. The South Carolina

Department of Transportation (SCDOT) required Rhodes to immediately take down the

remainingtwo signs and cancelledallthree signpermitsbecausethey"areunsafeandpresent

a hazard to themotoring public." [R. pp. 1251-1252; Rhodes trial, PL Exhibits #14 and

#16].

There wasnocorporate entity "C&B Fabrications, Inc.",which is the nameof the

insuredintheAuto-Owners policyissued September17,1998, thefirstrenewalpolicyissued

in September, 1999 and in thesecond renewal issued September 17,2000. Theadditional

name for me named insured m me sero^ 2000 was "Low Country

Signs Inc". [R. p. 1296]. Atthetime the second renewal Auto-Owners policy was issued

onSeptember 17,2000, Eadon wasdoing business asC&B Fabrication. [R.p. 375]. C&B

Fabrication wasdoing business as "Low CountrySignFabrication Inc." [R.pp. 376-407;

R.p. 12581- The bank statements ofC&B Fabrication forApril 2000 toNovember 2000

show a cash intake of over $346,000.00. [R. pp. 394-407; R.p.1257; Rhodes trial Pi's

Exhibits #47,#48;Exhibit 16to Rhodes SJBrief]. Bankdeposits weremadewithdeposit

slips printed "C&B Fabrication". [R. pp. 1277-1278; R. pp. 1213,1215; Rhodes trial Tr.,
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(Vol. IH), pp. 142,144; 9/1/04; Rhodes trial Def. Exhibits #24. #251. Eadon had only one

sign manufacturing business, ft was the one inoperation at the time the second renewal of

the Auto-Owners policy occurred September 17, 2000, the policy year inwhich the event

occurred. Eadon confirmed in hisRhodes trialtestimony whatthebankrecords document

that is, as ofSeptember 2000, C&B Fabrication was doing business as Low Country Sign

Fabrication Inc: [Rp. 1219; Rhodes trial Tr., (Vol. IE), p.152; 9/1/04]. The purpose in

obtaining insurance was toinsure the sign manufacturingbusiness. Eadon testified that he

assumed the pohcy "covered everything that I was affiliated with, myself and all my

affiliations with the signbusiness whatevernameitwas in." [R-pp. 1108,1112,1113,1119,

1120,1121,1127,1128; Eadon deposition pp. 19,26,27,44,45,47, 53, and 60].

ha theRhodes case the coreof the defense positionis stated in the Answerto the

Ammrted ComplaintintheRhodes case [Paragraph61 ctthatEadonindividuallydidnotmake

the proposal to Rhodes, but C&B Fabricators, Inc. submitted aproposal to Rhodes." [R.p.

203].

Three years andone month after the Rhodes action was filed, and four months after

the jury verdict in favor ofthe Plaintiffs in the Rhodes action, in its second Motion for

Summary Judgment onJanuary 14, 2005, Auto-Owners, for the first time, asserted that

MarionL. Eadond/b/a C&B Fabrication is not insuredunderits policy becausethe pohcy

insures only a corporate entity.

STANDARD OF REVIEW

Anaction todetermine coverageunderaninsurancepohcy is anaction atlaw.Auto-

Owners Insurance Company. Inc. v. Newman. S.C. , S.E.2d , (OpinionNo.
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26450, filed March 10,2008). the construction ofaninsurance contract isamatteroflaw

for the Court Winchester v. United InsuranceCompany. 231 S.C. 432, 99 S.E.2d 34, 36

(1957). Inan action atlaw, triedWithout ajury, the judge's findings will hotbedisturbed

unless theyarewithout evidentiary support Hisfindings are equivalenttothose ofajuryin

an action allaw. King v. PYA/Monarch. Inc.. 317 S.C. 385,453 S.E.2d 885 (1995). See

Auto-Owners Insurance Company v. Rollison. -S.C., • , " SJ3.2d (Opinion

No. 26512,FiledJune30, 2008)1 TheSiiTMxme Courtdoeshot considerthe weightof the

fwiriCToe in anappeal in a lawcase. PameTlv- Carolina Coca Cola BottlingCompanv.231

S;C.426,98S.E.2d834(1957):v ; ;

; "j- •'•;.?'. ARGUMENT

I. MARION L. EADON D/B/A C&B FABRICATION IS INSURED UNDER
AUTO-OWNERS' POLICY FOR THE EVENTS ALLEGED JfN THE RHODES

AND PIEDMONT AMENDED COMPLAINT.

Thefactual details ofEadbnacqramngthreesrucces^

with Auto-Owners to insure his signbusiness appear in theNovember 7,2006 Trial Court's

Order [pp. 40-47; R-.pp..-52-59]: They are adopted and incorporated here byreference.

••i\' :' -'••'• A "

Thesign designed, fabricated, installed andinspected (three days before) by C&B

Fabricationfell on1-77 on January20,2001.' Auto^Owners wasnotified and'conducted its

investigation. OnFebruary 8,2001 Auto-Owners wrote Eadon areservation ofrights letter

which referenced onlythe issuesof whetherthe eventwas "an occurrence",whetherthere

was "property damage" asdefined in the policy and the identified exclusions, allofwhich

termswerereferenced by excerpts from the policy. [R pp. 1280-1283; Exhibit2 to Rhodes

'•• • • ' .-'"'.••'•' - •' '• '•• 9 . , - - . •::.- :'•• ..-.'
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SJ Brief]. On August 2, 2001 Auto-Owners wrote Rhodes a letter which stated "We do

insureC&B Fabrications" andthat ftwe have coverage forresulting damages that this sign

has caused". The letter mentions an $1800.00 draft enclosed in payment for some of the

damages caused by the sign falling. [R. p. 344; Exhibit 4 to Rhodes SJ Brief]. Auto-Owners

also paid other elements of damages caused by the sign falling

The Rhodes action was filed on December 12,2001. Upon receipt ofthose suitpapers

Auto-Owners wrote Eadon ort February 8, 2002 stating that it was defending the action

against "Marion L. Eadon d/b/a C&B Fabrications." It stated the defense was under a

reservation ofrights and identified counsel it had retained to defend the action. It stated"we

have paid for what we believe is covered property damage thus far" under the policy and that

"we will be defending presently due to the claim ofdamage to real property that is alleged

in these suit papers." It further stated "I had previously outlined the exclusions that we

would not cover the actual damage to the signs in my past reservation ofrights letter to you.

Should the claim of damage to real property be dismissed, there is a strong likelihood that

we will no longer be providing a defense to you." [R. pp. 1288-1289; Exhibit 5 to Rhodes

SJ Brief]. This letter referenced only the exclusions in the policy as to property damage

coverage. No question or issue was presented as to whether the policy insured "Marion L.

Eadon d/b/a C&B Fabrication/' At this point, there was no ambiguity about the defendant

in the Rhodes action being Marion L. Eadon d/b/a C&B Fabrication, There was no

ambiguity about the identity of the insureds named in the Auto-Owners policy. They are

referenced in the letter as "C&B Fabrications, Inc. & Low Country Signs, Inc." This

reservation of rights letter raised no question about the distinction between the insured

10
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named in thepohcy and thedefendant in theRhodes action, Marion L. Eadon d/b/a C&B

Fabrication.

The Answer and defensepositionin the Rhodes actionby counselselectedandpaid

forby Auto-Owners is that"Eadon individually did notmake theproposal to Rhodes, but

C&B Fabricators, Inc. submitteda proposal to Rhodes." [R p. 203; Answer to Amended

ComplaintinRhodes action, Paragraph6;Exhibit12toRhodes SJBrief]. Thus, thedefense

ployintheRhodes action isanattempttodeflectUabmlyonto adefmictcorrxjrate entity with

no assets (C&B Fabricators, Inc.) thatwent outofbusiness sixweeks afterit installed the

defectively designed and fabricated three signs along 1-77. Thatdefense ployis stillon

going. C&B Fabricators, Inc was notthen anamed insuredinthepohcy. Had itbeensued,

Auto-Owners' positionwouldhavebeenthatit isnotinsured underthepolicybut thatC&B

Fabrication is the Insured.

The Auto-Owners DJ action was filed October 14,2002, some ten months after the
•1 .. . /

Rhodes action was institoted. In its Corrmlaint, Auto-Owners did not allege or contend that

Marion L. Eadon d/b/a C&B Fabrication is not insured under its pohcy. The only questions

raisedpertain to whether there' had been an occurrence and whether the four exclusions

applied. OnMarch 6, 2003 Auto-Owners filed a Motion to Intervene in the Rhodes action

in which it stated in part

Auto-Owners Insurance Company issued an insurance pohcy to the
Defendantwithliabuity coveragefor theperiodoftimerelevant to this action
(the Pohcy). [R. p. 347;' Exhibit 6 toRhodes SJBrief]

The Defendant in "this action" (the Rhodes action) is Marion L. Eadon d/b/a C&B

Fabrication. Auto-Owners filed anAmended ComplaintonMarch14,2003. Nothing inthe

11"
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Amended Ccimplaintraises anyissiie orquestion astowhetherMarion L.Eadon, d/b/aC&B

Fabricationisinsured, OnApiil21,2003 Auto-Owners filed anAmendedNotice ofMotion

to Intervenein the Rhodes action in which it again made the identical statement it made in

the earlierMotion to Interveneon March 6,2003. [R. p. 154; Exhibit 7 to Rhodes SJ Brief].

In Auto-Owners' Memorandum, dated July 9,2003, in support ofits Motion to Intervene in

the Rhodes action it stated that Auto-Owners "is the insurance carrier for the Defendants"

in the Rhodes action. The Defendant in the Rhodes action is Marion L. Eadon d/b/a C&B

Fabrication. [R.p. 222; Exhibit 8 to RhodesSJ Brief].

Auto-Owners' Amended Complaint filed March 14,2003 alleges that "Marion L.

Eadond/b/a C&B Fabrications,Inc.completed and installed the signs in February of2000."

[R_ p. 148; Paragraph 6,Amended Complaint]. ThesameAmended Complaint alleges mat

its pohcy "included property damage liability coverage, subject to certain conditions and

exclusions setforth mthej»h^^ Theonly

provisions ofthe pohcymentionedintheAmended Complaint are"occurrence"and the four

exclusions.

The allegations, statements or admissions contained in a pleading are
conclusive as against thepleader. It follows that apartycannot subsequently
takea position contradictory of, or inconsistent with, his pleadings and the
factswhich are admittedby the pleadings arerto be taken as true againstthe
pleader formepurpose oftheaction. Evidence contracting suchpleadings
is inadmissible.

Elrodv.All.243 S.C. 425,134S,E.2d 410,416 (1964); Postal v. Mann.308 S.C. 385,418

SJE.2d 322, 323 (Ct App. 1992). Anadmission contained in a pleading in oneaction may

be admitted in evidence against thepleader on a trialofanother action. Young v. Martin.

12
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254 S.C. 50,173 S.E. 2d 361 (1970). Perforce the statements in its documents filed in the

Rhodes action, Auto-Owners is bound by its statements.

Auto-Owners' first Motion for Summary Judgment was filed on December29,2003

and heard by the Court on January 22, 2004. In its Motion and during argument and

presentation to theCourt nomention orreference orcontentionwasmadebyAuto-Owners

that Marion L. Eadon d/b/a C&B Fabrication was not insured under its pohcy. Only the

issues ofwhether there had been an occurrence and the exclusions was mentioned, Auto-

Owners entered a defense of Marion L. Eadon d/b/a C&B Fabrication and gave every

indication, both by word anddeed, that it insured Marion L. Eadon d/b/a C&B Fabrication

subject to the reservation as to whether there had been an occurrencewithin the pohcy

meaning and whether one or more ofthe four identified exclusions apply. By its words and

by its conduct, Auto-Owners has waived any question ofcoverage or at the very least it is

estopped to now contendthatMarionL. Eadond/b/aC&BFabricationis not insuredunder

its pohcy.

The scope ofrisk under an insurance poEcy can be extended by estoppel if •
the insurer has misled the insured into believing the particular risk is within
the coverage.

The CrescentCompanyof Spartanburg. Inc.v. Insurance CompanyofNorth America.266

S.C. 598, 225 S.E.2d 656, 659 (1976); Standard Fire Insurance Company v. Marine

Contracting and Towing Company. 301 S.C. 418, 392 S.E.2d 460 (1990). The first

contention by Auto-Owners that Marion L. Eadon d/b/a C&B Fabrication is not insured

underitspohcywas fourmonthsafterthe jury verdictin the Rhodes casewhenAuto-Owners

filed it Second Motion for Summary Judgment on January 14,2005. Even ifAuto-Owners,

13
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byits words and by its deeds, is not barredbywaiver or estoppel from asserting that Marion

L.Eadon d/b/a C&B Fabrication is not insured under its pohcy, its words and deeds are

significant facts from, which reasonable inferences can and have been drawn to show the

mtent ofme parties to'mearwmrrart-te

weight in interpreting an ambiguous contract" T^ngstonv.Niles. 265 S.C. 445,219 S.E.2d

829, 834 (1975); "Subsequent conduct of the parties, after executing a contract, is

admissible to show their intent" Mass Corporation v. Thompson. 62 NC App., 31, 302

ST£.2d 271, 275 (1983); Management Systems Associates. Inc. v. McDonnell Douglas

1 Corporation (4* Cir., - NC; 1985) 762 F.2d1161,1171; "Generally speaking, thepractical

interpretatibn ofacontractby the parties to itfor any considerable period oftime before it

comes to bethesubjectofcontroversyisdeemed ofgreat ifiK)t controlling, influence." O^

' j ColonyTrust Company v. Citv ofOmaha. 230 U.S. 100, 33 S.Ct 967 (1913).
C&BFabricationissued atleastonecheckpayable toAuto-Owners datedAugust17,

1999 [R, pp. 1130-1131; Watson deposition, pp. 49-50; Exhibit 5 to Watson deposition].

71 ThesignbnsmessorjeratedbyEaclonwasC&BFabrication. Marion L. Eadon did business

• j ^ c&B Fabrication. Therewas onlyone sign business. That was the business for which the

insurance was sought and obtained for aperiod ofthree years. There were two successive

corporate entities charteredbyEadonbuttto C&B Fabrication

' I wasthebusiness name forthesign business regardless of anyunderlying, affiliated, in use

ornotinuse, corporate entity charteredbyEadonforthesignbusiness. Theriskinsured was
' i

thesign business. Itwas irrelevant whetherthe business hada corporate ornon-corporate

status for insuring orpremium purposes. [R. pp. 1133-1135; Watson deposition, pp. 63-65].

14
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On the application for insurance the signature for the name ofthe ''insured" was that of

"Marion Eadon." Eadon signed theAuto-Owners insurance application forms as"Marion

Eadon". They were not signed as anofficer of any corporate entity. [Watson deposition,

Jixmbits 6and 7]. With aprevious insurer, Eadon had insured hisbusiness as"ML.Eadon

d/b/a C&B Fabrication." JR.. pp. 1132-1133; Watson deposition pp. 62-63; Exhibit 13

Watson deposition].

B

Appellant's contentions are: that thepohcy insures only a corporate entity, that

Rhodes andPiedmontsuedonly"MarionL.Eadonindividually" [Appellant's Brief,p. 14];

that anindividual "cannotd/b/a a corporation" [Appellant'sBrief,p. 13]; andbecausethe

policies listonly a corporate name(s) [even though thepurported corporations named inthe

polices) did notin fact exist] as insured there is no coverage under the pohcy. In the

alternative, Appellant contends thateven if Eadon is covered asanofficerof a corporation

"it was not within Eadon's duties as an officer to run the corporation, ... negotiate any

~] contracts or supervise thesign work ofany of the employees." [Appellant's Brief, p.6].

I These contentions are the exact opposite of the facts. Eadon is not sued solely

"individually". Eadon hasbeen sued d/b/a C&B Fabrication. Thatwas the nameof the

business in which the entire transaction with Rhodes was conducted, beginning with the

'; I initial contact through the flawed inspection and repair ofme signs three dayshefore one of

them fell on 1-77.

The proposal to design, fabricate and install thesigns wasbyC&B Fabrication [R.

p. 1245: Rhodes trial. Pi's Exhibit #4.]Nothing in theproposal refers to C&B Fabrication

15
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as a. corporate entity. The letterhead says "C&B Fabrication." Only "C&B Fabrication" is

mentioned in thetextof the proposal. This proposal by C&B Fabrication is dated July9,

1999. Ontheface oftheproposal it shows that itisissued to"Sam Rhodes." Itwas accepted

bySam Rhodes onAugust 4,1999. fR pp. 1245,1144; Rhodes trial, Pi's Exhibit #4; Tnp.

54.] Rhodes testified he "was accepting it [the proposal] from Marion Eadon, C&B

Fabrication." [R pp. 1145-1146; Rhodes Tr. pp.55-56.] When Rhodes went toManning to

discuss having the signs,designed, fabricated and installed, Eadon is theone who tookhim

onthetour of theplant, showed hi™ their signs and took him on a tour away from the

facility inEadon's car to show him some signs they had built [R pp. 1139-1141; Rhodes

Tr. pp.49-51.] Rhodes testified:" Itold him Iwantedthree 130-footH.A.G.L. stackunipoles,

aturnkeyjob, matlwantedcinepersonresponsiblefordoingthewholejob,and that included

electrical hookups and everything Andhetold mehecould takecareof that and that's - -

and I wanted himtodoeverything, design and build them, install them, andhaveit readyto

where all I had to do was put the advertising onthem." [R. p. 1148; Rhodes Tr. p. 59].

Eadon assured him they couldbuild thesigns and"couldbuildbelter signs thananybodyhad

builf and"could build anythingIwanted themtobuild." [R pp.1141,1142,1148; Rhodes

Tr. pp. 51, 52, 59.] He"told methat they built the best signs, andhe would personally

guarantee he would build me agreat sign and nobody could build meabetter sign than he

could." [R. p. 1148; Rhodes Tr. p. 59]. Intalking with Eadon and while onthe premises,

Eadon didhot say anything about hisbusiness being acorporation or thathewas anofficer

or representative of a corporation and no signs were seen on the rniemises by Rhodes

mdicating acorporate status. [R pp. 1140-1141: Rhodes Tr. pp50-51.] Eadon confirmed
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thattheexterior sign across thefront ofthebudding where thesigns were made was "C&B

Fabrication". [R p.1206; Rhodes Tr., (Vol. HI), p.129] and the phone was answered "C&B

Fab". [R pp. 1206-1207; Rhodes Tr. (Vol. IU), p.130]. Rhodes decided toletEadon build

the signs because "he assured me they build great signs, hecouldpersonally guarantee it,he

just -heknew how to build asign andhe'dbuild me the best sign that Icould ever get." [R

p. 1142; Rhodes Tr. p. 52.]

Appellant's contention is basically that because Eadon personally did not do the

welding his employees did, drive the truck his employees drove, operate the crane his

employees operated and did hot get his hands dirty, heis exempt from the consequences of

what he caused to happen. He financed the operation.; He deterniined who would he

participants in the. operation. Hereceived the payments from the enterprise. The only

persons with check writing authorityon the C&B Fabricationbank accountwere Eadon and

hissecretaryHollyMiles. [R.' p. 1215; Rhodes Tr. tyolIII),p.l44.]Heownedthebusiness.

He promoted the business. He negotiated the deal with Rhodes. He boasted about it being

the best Only Eadon could approve Rhodes' counter proposal for a $500.00 per sign

reduction intheproposal offeringbecauseBenenhaley[Eadon's employee] had totelephone

Eadon togetthatapproval. OrUyEadonhadaumoritytomakededsions. [Rp. 1144: Rhodes

Tr. p.54.] He sent the crew todo the repairs and inspection three days before a sign fell.

Hedida volume of signbuilding. He was making twenty-five additional signs at the same

time. [R. p. 1230;Rhodes Tr. (Vol HI) p.163].

The first check in payment of one-half the contract price was issued to "C&B

Fabrication". [R pp. 1246; 1144.-1145; Rhodes trial Pi's Exhibit #5-A; Tr. pp.54-55.] The
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checks in payment for these signs were deposited using deposit slips with the printed

letterhead "C&B Fabrication", not on deposit slips with the printed letterhead "C&B

Fabricators, Inc." [R pp. 1277-1278; 1213; Rhodes trial Defs Exhibits #24 and #25; Tr.

(Vol.IH),p:i42.]

In the fax letter exchanges between Rhodes and Eadon on December 29, 2000,

Eadon's lettertoRhodes isontheletterhead of"MarionL.Eadon". However, thefacsimile

origin logo at the top ofthe page shows "C&B Fabrication" and the fax numbershown is the

identical fax number appearing for C&B Fabrication onthe proposal submitted to Sam

Rhodes under date ofJuly 9,1999. [R p. 1250; Rhodes trial Pi'sExhibit #8-B.] Inthat

December29,2000letter, Eadon saysinthefirst sent^ceofmeletter that"C&B Fabricators

went out ofbusiness April 3,2000." He repeats the same statement in the last sentence of

the letter whenhesays "a law suit is awaste oftime due to the fact thatC&B Fabricators

went outofbusiness inApril and does nothave any assets." Atthis jmcture, December 29,

2000,F^don isattemptingtoshiftresporisibmtyfr

Inc. acorporate entitywhich, under his own statement "wentoutofbusiness April 3,2000".

However, C&B Fabrication was still.in business as it had been all along. Thompson

Engineering Group prepared the drawings from which the signs were supposed to havebeen

made. These (huwings were prepared for "C&B Fabrication". Nothing onthe drawings

indicates "C&B Fabricators, Inc.". [Rhodes trial Pl'sExhibit#6.] Thompson Engineering

didtwoorthreehundred other drawings for C&B Fabrication, notC&BFabricators, Inc. [R

p. 1216;Rhodes Tr. (Vol m)., p.145.]

C&BFabrication was inbusiness whenit issuedtheproposalto SamRhodes, July
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9,1999. C&BFafjricationwasstihdomgbusmessmSeptember2000. Eadon signed checks

printed"C&B FabricationD/B/ALow CountrySignFabricationInc". Eadonconfirmedthis

inhis trial testimony. [R.pp. 1258.1218.1219:RhodestrialPi's Exhibit#47; Tr. (VolPI).

pp.151-152.] Bank statements for"C&B Fabrication DBA Low Country SignFabrication

Inc Rt 2 Box 825, Manning SC from April 2000 through October 2000 demonstrate the

businessactivity ofC&BFabrication. [R pp. 1259-1274; pp. 1220-1221; Rhodestrial Pi's

Exhibit #48;Tr.(Vol HI), pp.153-154.] It was in business at the end of:the year 2000 as

demonstrated by its tax deposit sheet for that year [R p. 1257, 1217; Rhodes trial Pi's

Exhibit #46; Tr. (Vol TH), p.150.] Low Country Sign Fabrication Inc continued to do

basically what C&B Fabrication had beendoing. [R pp. 1223-1225; Rhodes Tr.fVolHI)

pp.156-158.] Statements from the bankloan department were sent to "M.L. Eadon, Jr.,

doing business as C&B Fabrication." [R pp. 1275,1221; Rhodes trial Pi's Exhibit #49;

Tr.fVol IH)p.154.] Eadonis knownas Marion L. Eadon,Marion L. Eadon, Jr., and MX.

Eadon. They are one and the same person. [R p. 1212; Rhodes trial Tr. (Vol ID) p.140.]

Bills andinvoices from supphers were addressed to"C&B Fabrication" [R. pp.1276,1222;

Rhodes trial Pi's Exhibit 50; Tr.fVol IJI)pT55.]

C&BFabricationmade the proposalto Rhodes. C&BFabrication designedthe signs.

C&B Fabrication ordered drawings for the signs from Thompson Engineering. C&B

Fabrication fabricated the signs. C&BFabricationfailedto follow the design drawingsby

Thompson Fmgineering. C&BFabrication erected thesigns. C&B Fabricationpurported to

correctthe leaningsign and inspect the othertwo signsthreedaysbefore one ofthem fell on

the southboundtravellanesof 1-77- Thepaymentmade whenthe proposal was acceptedby
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Rhodes was to C&B Fabrication. Payments for the signwere deposited to the checking

account of C&B Fabrication. OnlyEadon and hisbookkeeper had check writing authority

onthebankaccountofC&B Fabrication. ItisafacAmatEadonestabhshed, owned, operated

and, beyond any question, did business as C&B Fabrication all of the time regardless of

whetherC&BFabrication was in a corporate statuspart of the time, all of the time or none

of the time. C&B Fabrication is die signbusiness. Marion Eadon is C&B Fabrication.

Whatever C&B Fabricationdid or failed to do is what Marion Eadon did or failed to do.

The secondrenewal ofthe Auto-Owners policyshows the named insured as "C&B

Fabrications, Inc. &Low Country Signs, Inc.". Neither existed as a corporate entity. The

factual Stipulation [made at trial, five years plus six months after the sign fell on1-77]

renamed the insured in the policy to "C&B Fabricators, Inc. and Low Country Signs &

. Fabrication, Inc. both d/b/aC&B Fabrication, tradename ofthese corporaticms." Therefore,

C&B Fabrication" [not acorporate entity] isinsured. The excerpt in theTrial Court's Order

[R. pp 57-58]; (p. 45^6) from the case of McCall v. IKON, d/b/a IKON Educational

Services, 363 S.C. 646,611 S.E.2d 315 (Ct. App. 2005) isincorporatedhereinbyreference

but an excerptfrom theIKON caseis a reminder:

'Ifacorporation has acquired anamebyusage, an adjudication against itby
thename so acquired isvalid and bmding.*'.... 'Turthermore, useof a trade
namewill not invalidate thejudgment if themisnomer does not causethe
corporation prejudice."

Reasonable Expectations of the Parties

Auto-Owners' cites SouthernAtlanticFinancial Services. Inc. v. Middleton. 356 S.C.

444, 590 S.E.2d 27 (2003) as authority forthe"reasonable expectations" doctrine having
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beenrejected bytheSupreme Court That assertion is a gross overstatement. Theissuein

Middleton was whether the acceleration clause language in a promissory note, pertaining to

priornotice ofdefault priorto theacceleration clause becoming effective, wasambiguous.

TheTrial Court didhot find an ambiguity. The Court ofAppeals reversed^holdmg that there
• +• •••..•••

was an ambiguity. In addition, the Court of Appeals cited a Cahfonria case on non-

enforcement of adhesion contracts when the contract "does not fan-within the reasonable

expectations of theweaker or 'adheringparty'''. Onceitiorari, theSupreme Courtaffirmed

the Court of Appeals fmding'that thepromissory note acceleration clause language was

ambiguousbutmodifiedtheCourtofAppeals opiniononmebasisthat thesubjectprovisions

ofthepromissorynotewere"patentlyambiguous." ThefurthermodificationbytheSupreme

Court was that mvokingthe reasonableexpectations test was unnecessary"as this case may

be decided utilizing basic principles of contract ambiguity." In a footnote, the Supreme

Court said "for the same reasons, we do not address whether the present contract is one of

adhesion; the Courtof Appeals' opinionis modified to the extent it so held."

Allstate Insurance Company v. Mangum. 299 S.C. 226,383 S.E.2d 464 (Ct App.

1989) was. a declaratory judgment action by Allstate to determine hability under its

homeowner's pohcy. The policyhad been issued to husband and wife. On a fernilyouting

on a boat, husband and one of the daughters drowned. Wife sought to recover against

Allstate on the homeowner's pohcy for the drowning death of husband. By express

language, the pohcy excluded Uabihty coverage for "bodily injury to an insured person."

Under the pohcydefinitions, both husband and daughterwereinsuredpersons. Becauseof

thepohcylanguage theTrialCourtheld therewasnocoverage underthepolicy. TheCourt
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ofAr^als affirmed that ruling. The plaintiffhad argued inthe Trial Court that the Court

adopt the doctrine ofreasonable expectations to find coverage. The Trial Court did not rule

upon that contention, m addressing the appellant's contention that the reasonable

expectation doctrine beapplied tofind coverage, the Court ofAppeals said "this view has

neverbeen acceptedbytheSupremeCourtofthis State. InSouth (Carolinainsurancepolicies

are subject tothe general rules ofcontract construction." The Court then said that even

though theissuehadbeen argued before the trial judge, because thetrialjudge failed topass

on the issue and the party asserting it did not preserve it for appeal by requesting a

reconsideration under Rule 59(e) SCRCP, appellant had"failed to preserve forappeal the

argumentofreasonableexpectations."

Two months latertheSupreme Court decided Kennedy v. Columbia Lumber and

Manufacturing Company. Inc.. 299 S.C. 335, 384 S.E.2d 730, (1989). In that case the

Supreme Court stated 733:

One of the primary objectives of the law of contracts "is to carry out the
reasonable expectations ofthe parties"

quoting Lane v. Trenhohn Bunding Company. 267 S.C. 479, 299 S.E. 2d 728 (1976).

Discussing theholding in Lane, the Supreme Court, inKennedy, also said:

Tohave held against thebuyer there [inLane] would havebeento frustrate
his reasonable expectations whenhe entered thetransaction.

Kennedy does not mention Allstate v. Mangirm. Thus, under Lane and Kennedy "to carry

out thereasonable expectations ofthe parties" is anestablished partofthelaw ofcontracts

andis, indeed, "oneof theprimary objectives of thelawofcontracts."

In Joe HardenBuilders.Inc.v. AetnaCasualty& SuretyCompany. 326 S.C. 231,486
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SJE.2d 89, 91 (1997), the Supreme Court answered a question certified from the United

States District Courtpertainingtocoverageunderaninsurancepolicy. TheSupremeCourt's

answer concluded with:

We conclude thismterpretation ofthepolicybestmeetsthefair expectations
ofthe partiesunderthe language ofthe pohcy.

Joe HardenBuilders did not mention Allstate v. Mangum. Thus, under the Supreme

Court opinions, the "reasonable expectations" ["fair expectations" in JoeHarden Builders]

of the partiesisgeneral contract law,; including insmance contracts.

In the later case ofEx Parte United Services Automobile Association v. Moore. 365

S.C. 50,614SJi.2d652(CtApp.2005) theissuebefore the Court ofAppeals was whether

theinclusionof thenameof apersonas anoperatoronthedeclarationpageofanautomobile

habihtypohcycreated anambiguityastowhetherthatindividualwas anamedinsuredunder

the pohcy where the policylanguage identifying thenamedinsured did not include that

person. The Court of Appeals held thatmerely naming a person as an operator on the

declarations page,but not mchiding thatperson as a named insured in the pohcy, did not

constitute an ambiguity in thepohcyandaffirmed theTrialCourt In discussing casesfrom

otherjurisdictionswhichhadxeached a different resultundersimilarpolicydeclarationpage

language the Court of Appeals said "these cases, however, rehed on the doctrine of

reasonable expectations." It thensaidthatthe doctrine hasbeenrejectedin SouthCarolina

and cited Allstatev. Mangumfor that proposition. Noreferencewas made in the opinion to

Kennedy v. Columbia Lumber and Manufacturing nor any mention ofJoe Harden Builders.

SouthemAtianticFinancial Services. Inc. v. Middleton. wasnot an insurance contract
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case. Middleton merely deleted the reasonable expectations doctrine as an element of

consideration inthat case. Middleton does notpurport tobe ageneral, globalized treatment

ofthe applicationofthe reasonable expectations doctrine inSouthCarolina. Middletondoes

not mentionKennedyv. ColumbiaLumberand Manufacturing Company. Inc.. 299 S.C. 335,

384 S.EJ2d 730,733 (1989) ("one ofmeprimary objectives ofthe lawof contracts 'is to

carry out the reasonable expectations ofthe parties'"). Middleton does not reference Joe

HardenBuilders. Inc. v. AetnaCasualty & Surety Company. 326 S.C. 231,486 S.E.2d 89,

91 (1997), which was a case mteopreting an insurance contract ("we conclude this

mterpretationofthe policybest meets the fair expectations ofthe parties under thelanguage

ofthe pohcy") Middleton does not mention Allstate Insurance Company v. Mangum. 299

S.C. 226,383 S.E.2d 464 (Ct App. 1989) (where the CourtofAppeals declined toapply the

doctrine of reasonable expectations because thetrial judge failed to pass onthe issue.).

MiddletondidnotmentionExParteUnited Services AutomobileAssociationv.Moore. 365

S.C. 50,614 S.E.2d652 (Ct App. 2005) (whichcites Mangum for authority that the doctrine

of reasonable expectations hasbeen rejected in South Carolina.)

Itissnhmitten thatpursuanttoKennedy and Joe Harden Builders. Inc..underthelaw

of contracts, and particularly the law pertaining to insurance contracts, the reasonable

expectations doctrine is permissible and applicablewhen based upon factual proof Factual

proof is abundant in the instant case.

Atthe same time, aswas theresult in Allstate Insurance Company v.Mangum. 299

S.C. 226,383 S.E2d 464 (Ct App. 1989), and Southern Atlantic Financial Services, Inc. v.

Middleton. 356 S.C. 444,590 S.E.2d 27(2003), theTrial Court maybe affirmed regardless
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oftheappheation ofthereasonable expectations oftheparties. Itwas only anelement ofa

combination of facts which separately andcollectively supported the TrialCourt's fmding

that there is coverage under Auto-Owner's pohcy. Foremost among these is the factual

Stipulation of theparlies at trial that "thenamed insureds on Auto-Owners' policies are

reformed to C&B Fabricators, Inc. and Lowcountry Signs & Fabrication, Inc. both d/b/a

C&B Fabrication, trade name of these corporations." The "insureds" [plural and not

singular] on the Auto-Owners' policies [plural and not singular], were reformed. The

policies covered three years. Thefirstpohcy yearbegan September 17,1998. LowCountry

Signs&Fabrication,mc.,wasnotchartereduntilMayl,206b. The one constant throughout

all the signmanufacturing activity of Eadonis C&B Fabrication. Marion Eadonis C&B

Fabrication. UndCTmeStir^ationC&BFarmcationisatraden

Thus, Marion L. Eadon d/b/a C&B Fabrication is insured under the pohcy.

On theother hand, ifthe positionofthese Respondents on this issue is not accepted,

it is respectfully submittedthatthiscaseandall the issues presentedby it shouldbe certified

to the Supreme Court to, stabilize once and for all the apphcable law on reasonable

expectations. The facts establish beyond question that Marion Eadon's reasonable

expectations werethathispremiumpayments forthreeyes^spuTChasedmsurance forMan
I

I L. Eadon d/b/a C&B Fabrication.

n. THE EVENTS ALLEGED TN THE RHODES AND PIEDMONT AMENDED

COMPLAINT. DT PROVED. CONSTITUTE AN "OCCURRENCE" WITHIN THE

MEANING OF THE AUTO-OWNERS POLICY.

The event of four ten-foot, six inches by tfiirty-six foot center-mount outdoor

advertisingsignsstackedonaonehundredthirtyfoothightower,fallingonboth Southbound
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1 i.

V J

' i

•„ i

traffic lanes ofI-77 isanaccident Thepohcysays " an'occurrence' means anaccident" [R

p. 1319; PohcySection V9,page13].

An accident is " ' anunexpected happening orevent, which occurs by chance and

usually suddenly, with harmful result, not intended or designed bytheperson suffering the

harm or hurt'" Auto-Owners Insurance Company, Tnrv v Newman, S.C. ,

S.E.2d (Opinion No. 26450, filed March 10,2008).

Ageneralliabilityinsurancepolicytypicallydoesnot coverclaims offaulty
workmanship,butinsteadcovers claims offaultyworkmanship that causes
an accident (Emphasis added.)

Isle ofPalms Pest Control Company v.Monticello Insurance Company. 319 S.C. 12, 459

S.E.2d 318 (Ct App. 1995), affirmed 321 S.C. 310,468 S.E.2d 304 (1996).

Faulty workrnanship of C&B Fabrication caused the 130' tower with the double

stacked signs ontop tofall on1-77. "Faulty workmanship" caused thataccident

Auto-Owners' counsel admitted in opencourt thatthe eventof the sign falling on

1-77 was anoccurrence. [R p. 1137; Tr. ofJanuary 22,2004; FirstSJhearing, p.6,lines 4-

8]. The authorities on this cited by theTrial Court inits Order [R. pp. 25-31; pp. 13-1913rs

incorporated herein by reference to avoid unnecessary repetition See Auto-Owners

Insurance Companyv.HomePride Companies. Inc.. 268 NEB 528,684 N.W. 2d571 (2004)

(the contractor ''failed toinstall the shingles inaworkman-like manner andthatsuchfaulty

workmanship caused substantial and material damage tothe roofstractures and buildings''

stateda claimunder a standard GCL pohcy); HighCountryAssocs. v.NewHampshire Ins.

Ccu, 648 A.2d 474 (N.H.1994) (negligent construction which resulted in water-damaged

walls causedby continuous exposure to moisture through leakywalls); MoonevCorporation
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v. United States Fidehtv and Guaranty Co.. 136 NH. 463,618 A.2d 793 (1992) (oneunit of

afiffy-fwoimitranrirrminnmn projectwasdamagedbyachirnneyfire:aninspectionrevealed

charring in fourother units andas a resultthe StateFireMarshall prohibited the use of the

fireplaces in all theunits: this loss of use of all fifry-two fireplaces constituted property

damages caused byanoccurrenceunder theGCL pohcy). TheNewHampshire court in the

High Country case cited its. earlier Moonev case. The High Country case was cited with

approval by theSouth Carolina Supreme Court in L-J. Inc. v.Bitmninous FireandMarine

Insurance Company. 366 S.C. 117.621 S.E.2d 33 (2005).

Auto-Owners cites L-J. Inc. v. BitsnninousFireand MarineInsurance Company. 366

S.C. 117, 621 S.R2d 33 (2005) apparently for the proposition "that any hability that is

incurred because of faulty workmanshipis part ofthe insured's contractual hability, not an

insurable eventundera CGLpohcy." What L-J. Inc.heldwas clearly stated in the later case

of Auto-Owners Insurance Company. Inc. v. Newman. S.C. , S.E.2d

(OpinionNo. 26450, filedMarch10,2008) wheretheSupreme Court stated:

Specifically, the Court found that the developer'si claim alleged negligent
construction causing damage only to the work product itself (i.e. the

f f roadway), andthat sucha claim wasmerely one.fcrfamtywcdonanship. Id.
i ! Because damages to the work product alone resulting from faulty

workmanship couldnottypicallybesaid to havebeen"causedbyanaccident
', or by exposure to the samegeneralharmfmconmtions," the CovM reasoned

that such claims forfaulty workmanship did not constitute an "occurrence"
falling within the policy's coverage. Id.

The L-Jcourtwent on to explain,however, that a CGL pohcy may provide
coverage where a claim for faulty workmanship alleges third party bodily

;! injury or damage to other property. Id. n.4. To illustrate this theory, the
Court examined the case of High Country Associates v. New Hampshire
Insurance Co., in which a condominium homeowners' association sued the
condominium builder seeking damages allegedly due to negligent
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constructionofthe condoininiumbuildings. 648A.2d474,476 (N.H. 1994).
Thecomplaint alleged that thecontinuous moisture intrusion resulting from
a subcontractor's defectiveinstallationofsidingresultedin moisture seeping
into thebuildings, which causedwidespread decayoftheinteriorandexterior
waJJsandlossofstmctintilirtegri TheHigh
Country court found that the complaint was not simply a claim for faulty
•lynrVmanship seekingdamages torepairthedefectiveworkproductitself,but
rather, was a claim for negligent construction resulting in damage to other
property. Id. at477. The court determined that the continuous exposure to
moisture due to the defective installation of siding constituted an
"occurrence" under the pohcy and that, in this way, the homeowners'
association had properly "alleged negligent construction that resulted in an
occurrence, ratherthananoccurrence ofalleged neghgent construction." Id.
at478. Accordingly,High CountryheldthattheCGLpohcywouldcover the
homeowners' association'sclaimagainstthebuilder, ifsuccessful. Id,

This Court's attempt to distinguish an "occurrence" of alleged neghgent
construction, such as that which took place in L-J, from neghgent
construction resulting in an"occurrence", such as that which tookplace in
High Country, has apparently caused corrfusion in other courts'
interpretations of theultimate holding in L-J.

The SupremeCourtagain citedtheNewHampshireHi^hCojmtry.caseasanexample

of"neghgent construction resulting inan'occurrence"'. Whether coverage exists under a

CGLpohcyfor theresultingdamage isnottobedeterminedmerelybyidenttfyingthesource

ofthe damage as originating in''negligent construction", or''faultyworkmanship". Ifonly

the "faulty worirmar^hip" itselfisthe extent of the damage, then there isnocoverage. On

theother hand, if the"faulty workmanship" causes property damage beyond damage tothe

"faulty workmanship" to other property the damage caused by that neghgent "faulty

workmanship" iscovered under the CGL pohcy. Infeet if the property damage caused by

theneghgent "faulty workmanship", cannot berepaired orcorrected without also repairing

andcorrectingthevery"faultyworkniansMp"whic&causedthedarnage^

orredoing the "faulty wcrricmanship" isalso insured as apart ofthedamages. That was the
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factual settinginNewman. The"defective workmanship" in Newmanwas "the neghgent

appheation of stucco... [which] allowed for continuous moisture intrusion resulting in

substantial water damage to the home's exterior sheathing and wooden framing." In

Newman. Auto-Owners contended that the cost of"replacing and repairing the defective

stuccoitselfconstirntespror^rtydaroagetom^ which should havebeen

excluded as covered under its CGL pohcy. That contention was rejected by the Supreme

Court which said:

Because this underlying moisture damage could neither be assessed nor
repaired without first removing the entire stucco exterior, the trial court
correctlyconcludedthat the arbitrator's allowance for replacement of the
ctefective stucco was covered by the CGL pohcy as a cost associated with
remedying the other propertydamagethat resulted from an "occurrence."

TheSupremeCourt's recurringcitationofme NewHampshireHigh Countryopinion
••i •

as a factual exampleofcoverage undera CGL pohcy is significant, particularlyin view of

the fact that High Country cited andrehed uponthe earherNew Hampshire case of Moonev

Corporationv. United States Fidelityand Guaranty Co.. 136N.H 463,618 AJ2d 793 (1992).

A claim against an insured under a CGL pohcy will invariably arise out of the

insured's "work'' or the insured's "work product" That is the basis for the insurance. It is

only when the sole damage is to the "work" or "work rrtoduct", and nothing more, that the

CGLpohcy doesnot apply. TheCGLpohcydoes applyto "claims offaultyworkmanship

that causes an accident" Isle of Palms Pest Control Company v. Monticello Insurance

Company. 319 S.C. 12,459 S.E.2d3l8 (Ct App. 1995)/afErmed 321 S.C. 310,468 S.E.2d

304 (1996).

When four, 10'6" high outdoor advertising signs, stacked twodeep, ona 130' tower
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fall onto1-77 traffic lanes, thatis anaccident" The Trial Court correctly heldthatthatwas

an"occurrence" within the Auto-Owners pohcy.

m. THE ALLEGATIONS EM THE RHODES AND PIEDMONT AMENDED
COMPLAINT. IF PROVED. WILL ESTABLISH "PROPERTY DAMAGE"

UNDER THE AUTO-OWNERS POLICY.

Insuring agreement la says(page 1; R_p. 1307):

Wewill paythose sums thattheinsured becomes legally obligated topayas
damages because of "bodily injury" or "property damage" to which this
insurance applies.

Paragraph 12of thepohcy says (pages 13 and 14):[R. pp. 1319-1320].

"Property damage" means:
a. Physical injury to tangible property, includingall

resulting lossofuse of thatproperty. All suchlossof
use shall be deemed to occur at the time of the
physical injury that causedit; or

b. Loss of use of tangible property that is not
physically injured. All such loss shall be
deemed to occur at the time of the

"occurrence" that caused it

TheAmended Ccrmplaint in theRhodes action alleges (Paragraph 11;R_p. 121):

In December, 2000, it was observed thatoneof the threesignswas leaning
towards InterstateHighway1-77 andthiswas reported to the Defendant who
was requested to correct theleaning and toinspect theother two signs and
makeanyneeded corrections to them. Onorabout Wednesday, January 17,
2001, the Defendant made adjustments to the sign that was leaning and
purportedlycheckedthe other two signs.

The RhodesandPiedmontAmendedComplaint alleges(Paragraph20 e; R.p. 125):

Asa consequence ofhaving toremove the signs pursuant to themandate of
theSouthCarolina DepartmentofTransportation, permanent fixtures onthe
Plaintiff's real propertyhadtobe removed which hasresulted in significant
injury tothe Plaintiffs real property and has significantly impaired itsvalue
andusefulness, whichinjurycannotbereplaced orrepaired underthecurrent
mandates oftheSouthCarolinaDepartment ofTraiisportationrjrohmrtingthe
use ofsigns at this location.
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Rhodes testifiedon his depositionin the Rhodescasethathis real estate is not worth

whatit waswith thesignsup. [R.p. 333;Exhibit1 toRhodesandPiedmontSJ Brief] Atthe

Rhodes trial the Plaintiffs' expert real estate appraiser testified as to the damage the real

estate had sustained [R.pp. 1190-1192;Rhodes Tr., (Vol.m, pp. 27-29,9-1-04.] By reason

of the Rhodes trial, it is certain that when the Rhodes case is tried again that there will be

competent evidence corroborating and supporting the allegations of the Rhodes and

PiedmontComplaint of damage to real estate andthe consequences flowing therefrom.

TheRhodesreal estate iscextairJy"tangmlerm>perty." The three signs were fixtures

and a permanent part of the property. The use of that property, which included the

advertising signs as a part ofit, generatedrevenue. Becausethe signs are no longer a part

of thepropertythereis aresulting"lossofuse"of thatproperty. Moreover,evenhad thereal

estate (tangible property)not sustainedphysical injury, there is a "loss of use oftangible

property [the signs] that is not]physically injured." [Pohcy. Paragraph 12b; R.p. 1320].

Accordingly, even had the real estate not sustained physical injury, there is a loss ofuse of

thatreal estate. Thepohcylanguage expressly includes each circumstance (physical injury

or loss ofuse) as "property damage".

The plain, ordinary meaning of "damages" is monies paid on an insured's
loss, in this case, from propertydamage. An"ordinar/'meramngoftheterm
is not a legalistic one dependent on whether the damages are classified as
legalversusequitable.(Citeomitted.) "The pohcylanguage,'all sumswhich
the insured shall become legally obligated to pay as damages because of
property damage,' can reasonablybe interpreted to cover any claim asserted
against the insured arising out ofproperty damage, which requires the
expenditure of money, regardless ofwhether the claim canbe characterized
as legal orequitable in nature."(Cite omitted). 'To givewords in an insurance
contract a technical meaning simply by reading them 'in the insurance
context,' would render meaningless our law's requirement that words be
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giventheirordinarymeaningunless atechnicalmeaning isplainlyintended."
(Emphasis added.)

Helena Chemical Companvv. A11i«Tn»: IJnderwriters InsuranceCompany. 357S.C. 631.594

S.E.2d455(2004). Helena has significant parallels to theinstant case. It was aninsurance

coverage case. The Supreme Court heldthat "the plain, ordinary meaning of 'damages'

includesenvironmental clean-up costsunderaninsurance pohcy. Ofparticularimportance

is the SupremeCourt's adoption of language from Bausch& Lomb. Inc. v. Utica Mutual

Insurance Company. 625 A.2d 1021 (Md. 1993):

"Policy-holders will, instead, reasonablyinferthatthe insurer's pledgeto
pay damages to applygenerally to compensatory outlays ofvarious kinds,
mchiding expenditures madeto complywithadrninistrative orders orformal
injunctions. Theordinarypersonunderstands 'damages' as meaningmoney
paidtomake good aninsuredloss....inthiscontext, environrnental response
costs faUwithin that defimtiori." (Emphasis added).

Helena. 357 S.C. at 638,594 S.E.2d at 458.

The"claims'' againstHelenawerethedemandsbypubhc authority (EPA andDHEC)

thatHelena cleanup thepolluted soil. Helena's damages were the costsof complying with

those"claims". Intheinstantcasewhenthe signfellonInterstate 77, pubhc authoritythen

asserted "claims". The South Carolina Department of Transportation (SCDOT) (1)

mandated thatthefallen signberemoved from thetraffic thoroughfare. Italso(2)mandated

that the remnants of the fallensign be removedfromits adjacent right-of-way. It also (3)

mandated that the two remaining signs be taken down because they were a pubhc safety

hazard. These mandates were "claims". Compliance with these "claims'' per pubhc

authority required "theexpenditure of money" (Helena). In the instantcase the costs of

removing the fallen sign is a claim covered by Auto-Owners' pohcy. In fact, it has
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acknowledged that claimas being covered andhas paid some ofthe costs associatedwith

removing the fallen sign from the traffic lanes and from the right-of-way. Accordingly,

undertheparallelsofHelena, damageresultingfromthesignwhich fell,whichprecipitated

the removal of the remaining two signs, is "property damage."

"Propertydamage" included"the costs of inspection, testing and theremovalofthe

hazardous asbestos material" from school buddings. Kershaw County Board ofEducation

v. United States GypsumCompany.302 S.C. 390.396 S.E:2d 369 (1990). Property damage

. alleged and proved in the Rhodes action was damageto the real estate and the costs of

removal of the signs. Damage to the real estate included physical injury in that its physical

features were altered and!changed (permanentfixtiires were removed) and it was left with

residual buried (twenty-eightfeet in poured concrete)metal stumps, (twenty-one feet above-

ground) and wreckage ofthe sign remnants which will be costly to remove. The loss ofuse

ofthe signs was "property damage" also.

I • •. \\ . • ';•.•."•-'..
Although it arose under the cximmercial code, the holding ofthe Court in Gasque v.

J Eagle Machine Company Limited. 270 S.C. 499,243 S.E.2nd 831 (1978), is informative:

j Theissue then iswhether damages intheform ofdiminution invalue ofthe
! defective product and consequential economic loss constitute damage tothe

property ofAppellant within the meaning ofCode Section 36-2-318....
i Diminution in value ofthe subject product and consequential loss ofprofits
' occasioned by its defective performance constitutepropertydamage.

Gjsgue, 270 S.C. at 503,243 S.E.2dat 832.

The Rhodes action trial establishes that there isevidence to prove the allegations of

propertydamage. It would be unreasonable to assumethat the same or similar evidence will

notbepresenteuwhenmecaseisretried. Thereis propertydamage within the terms ofthe
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Auto-Owners pohcy. The Trial Court correctlyruled on this issue. It should be affirmed.

TV. NONE OF THE FOUR EXCLUSIONS fk. I. m. n) AVOID COVERAGE

UNDER THE AUTO-OWNERS POLICY

Exclusion k

Exclusion k says'[Policy, pp. 1,4; R.p. 1310]:

This insurance does not apply to:
• * * *

1c "Property damage" to "your product*' arising out
ofit or any part ofit.

C&B Fabrication's "product" was the signs, the purchase price of which was

$153,960. Ifapphcable, Exclusion k would, at most, exclude only $51,820.00 in damages,

the cost of the signwhichsustained damage when it fell.: fR. p. 1245; Rhodes trial, Pi's

Exhibit #4] However, Exclusion k is intended to preclude coverage for economic losses to

an insured based on his having to fulfill contractual obligations, Fishery. American Family

Mut. Ins. Co.. 579 N.W.2d 599, 605-06 (N.D. 1988). Exclusion k, moreover, has no

application basedon the products-completed operations hazard, discussed in more detail

hereafter.

Exclusion I

Pohcy exclusion 1reads (Pohcy page 4; R.p. 1310):

The Defendants stipulated "that damage to the sign which fell is not covered under the
pohcy." (Trial Court's Order, p. 39; R. pp. 51-52) The Defendants also stipulated "that
$153,960.00 of the actual damagesverdict in the Rhodes action, which represents the total
purchase price of all three signs, not just the one sign that fell, is not covered by Auto-
Owners' pohcy.This Stipulationdoesnotincludedamagesawardedin theRhodesactionfor
the loss ofuse of the signs and the cost ofremoval." (Trial Court's Order, p. 39; R.pp. 51-
52).
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includingin the "products- completed operationshazard".
This exclusion does not apply ifthe damaged workor the work out ofwhich
the damageariseswas performed on your behalfby a subcontractor.

The Rhodes and Piedmont chum is not for damage to "your work" [the signs]. The

claimisfordamage tothereal estate and forloss ofuse ofthe improved [revenue-producing

permanent fixtures - the signs] real estate. Even so, were the exclusion applied to "your

work" [the signs],then the excluded damageswouldbe onlythe value ofthe product. The

purchase price ofrhe signs was$153,960.00. Only one sign sustained damage. Thatwould

be the only excluded damage to "your work" if the exclusion apphes. However, Auto-

Owners seeks to ehrninate all coveragebecause it contends there was damage to "yourwork

[ or product]" [one of the signs, not all three]. That is not what the law is. In the case of

Kennedy v. ColumbiaLumber and Manufacturing Company. Inc.. 299 S.C. 335.384 SJ£.2d

730 (1989) the Supreme Court made clear the circumstancesunder which tort liability is

incurred: '..,-..

Where a purchaser buys a product which is defective and physically harms
, -, him,his remedyis in eithertortor contract Tinsis so,meanalysisprovides,

because his losses are more than merely "economic." ...

Ifa builder performs constructionin such a waythat he violates a contractual
duty only, then his habihty is only contractual. Ifhe acts in a way to violate
a legal duty, however, his liability is both in contract and in tort

A violation ofabuilding code violates alegal duty for which a builder can be
held liable in tort for rOTximatelycaused losses.. Terlinde, 2 75 S.C. 399,271
SJS.2d 770, imposes a legal duty on builders to undertake construction
commensurate with mdustry standards. Where a building code or industry
standard does not apply, pubhc policy further demands the imposition of a
legal duty on a builder to refrain from constructinghousing thathe knows or
should know will pose serious risk ofphysical harm....

A cause ofaction in negligence will be available where a builder has violated
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a legal duty,nomatter the type ofresultingdamage....

Abuilder maybe liableto ahomebuyer in tortdespitethe fact that the buyer
suffered only "economic losses" where: (1) the builder has violated an
apphcable building code; (2) the builder has deviated from industry
standards; (3) the builder has constructed hcnising that he knows or should
know will pose seriousrisks ofphysical harm.

Kennedy. 299 S.C. at 345-47, 384 S.E.2d 736-38.

There was evidence in the Rhodes trial thatMarion L. Eadon d/b/a C&B Fabrication

(1) violated the apphcable building codes; (2) deviated from industry standards; and (3)

constructed signs that posed serious risk of physical harm. (Rhodes trial testimony of

Plaintiffs' expert stractural engineer, Alan Campbell: sign was not built according to design;

sign didnot meetindustrystandards; signdid notmeetcoderequirements; signdefectiveand

not capable ofwithstanding code-prescribed wind loads; sign fell because it did not meet

buildingcodeandindustrystandard requirements: [R.pp. 1176-1177;; RhodesTr.,pp. 249-

250; 9/30/04]).

A generalliability insurancepottcyrypicaUydoesnotcoverclahmoffamty
workmanship, but instead covers claims offaulty workmanshipthat causes
an accident. (Emphasis added.)

Isle of Palms Pest Control Companyv. MonticelloInsuranceCornpanyT 319 S.C. 12,459
S.E.2d 318 (Ct App. 1995), affirmed 321 S.C.310,468 SJ3.2d304 (1996).

In Century mdemnity Company v. Golden Hills Builders. Inc.. 348 S.C. 559, 561

S.E.2d 355 (2002), the Supreme Court answered questions certified to it by the Fourth

Circuit Court of Appealsas to coverageunder a CGLPohcy. The Supreme Court held that

the faulty workrnanship exclusionprevented coverageunder the pohcyunder the facts. The

Court was then askedto answer the question whethercoveragewas restoredby the products-

completed operations hazards provision of the pohcy. The Court said:
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The policy provides that the faulty workmanship exclusion does not apply to
"property damage" included in the "products-completed operations hazard"
provision. This provision states:

11. a. "Products-completed operations hazard" includes all ...
"propertydamage" occurring away from premises you own or
rent and arising out of"yourproducf or "your work" except:
(1) Produces mat are still in your physical possession; or
(2) Work that has not yet been completed or abandoned.
b. "Your work" will be deemed completed at the earliest of

the following times:
(1) When all of the work called for in your contract has been
completed. ...
(3) When that part ofthe work done at a job site has been put
to its intended use by any person or organization other than
another contractor or subcontractor working on the same
project. • :

Under this provision, the products-completed operations hazard does not
include "property damage" which arose out of Insured's products that were
still in Insured's physical possession, as was the case here because Insured
still had physical possession of the home. B.L. G. Enterprises, Inc., supra
(when contract is unambiguous, clear, and explicit, it must be construed
according to terms parties have used).

Further,the products-completedoperationshazarddoes not include"property
damage" which aroseout ofInsured's workthat had not yetbeen completed.
The work had clearly not been completed at the end ofthe policy period.

Century. 348 S.C. at 567-68, 561 S.E.2d at 359. Again, the damages alleged in the Rhodes

and Piedmont Complaint are not for damage to "your work" but for damage to and loss of

use of the Rhodes real estate.

In Century the Supreme Court held that the products-completed operation hazard did

not afford coverage for two reasons: (1) the property damage arose out of the insured's

products that were still in the insured's physical possession and (2) the property damage

arose out of the insured's work that had not yet been completed. These two factual
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circumstances prevented the apphcability of the products-completed operations hazard.

Otherwise, theproducts-completedoperationshazardswouldhave restoredcoveragehadthe

insured not been in physical possession of its productand had me insured's work been

completed before the damage Applying thesame test in the instant case the insured no

longerhadphysical possessionofitsproduct and theinsured had completed allthework on

itsproject The products-completed operations hazard language inAuto-Owners' policyin

the instant case is verbatim the same,mcluding the paragraphs and sub-paragraph numbers

and the format (Auto-Owners' pohcy11.a,page 13;R.p. 1319).

As to both exclusion k and exclusion L if either precludes coverage because the

damage tootherpropertyarose out of"yourproduct" orarose outof "yourwork", then there

would never be a covered claimunder the pohcy because the pohcy insures the very thing

thesetwoexclusions purport to exclude because every claim will of necessity ariseoutof

"yourproducr" ot"yourwork". Thatiswhat thepohcy insures. Thejwheyinsures onlythat

Ehimnating those two areas eliminates all coverage. That creates the classic ambiguity.

When that ambiguity existsthereis coverage as a matterof law.

Isleof Palmspurchased a liability insurance pohcyto protectitself against
claims for damage to property of others caused by its negligence. The
declarations pageofthe pohcy included"extenniriator" inthelistofcovered
general hability hazards, and the rrremium wasbased prrrnarily on Isle of
Palms' receipts from its extemmiating business. To give effect to the
professional liability exclusion would render the policy virtually
meaningless, because it would exclude coverage for all claims arising
from Isle of Palms' extermmatmg services, the very risk contemplated
by the parties. See Canal Ins. Co. v. Insurance Co. ofN. Am., S.C.

.} 431 S.E.2d 577 (1993) (refusing to construe exclusion to prohibit
coverage for the onlyvehicle contemplated by the parties). The internal
inconsistency created by an exclusionwhich purports to barcoverage for
claims arising out ofthe very operation soughtto be insured renders the
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policy ambiguous, and we must resolve that ambiguity in favor of
coverage. South Carolina Budget & Control Bd. v. Prince, 304 S.C. 241,
403 S.E.2d 643 (1991);Millsteadv.Life Ins. Co. ofVirginia, 256 S.C.449,
182 S.E.2d 867 (1971) (ambiguity in exclusion should be resolved in favor
ofcoverage). Accordingly, we refuse to interpretthe exclusionso as to bar
dairns for property damage caused by Isle;of Palms' negligence in
pprfnrrning its externormating services. (Emphasis added).

Isle of Palms Pest Control Company v. Monticello Insurance Company. 319 S.C.12,459

S.E.2d 318 (Ct App. 1995), affirmed 321 S^C. 310,468 S.E.2d 304 (1996).
Whenapolicyis"susceptible tomorethanonereasonable interpretation, one
ofwhich would provide coverage, this court must hold as a matter oflaw
in favor of coverage." (Emphasis added.)

S.C. State Budget and Control Board v. Prince. 304 S.C. 241,403 S.E.2d 643,647 (1991);

McPherson v. Michipan Mutual Insurance Company. 310 S.C. 316, 426 S.E. 2d 770, 771

(1993); Goldstonv. State Farm MutualAutomobile InsuranceCompany. 358 S.C. 157,594

S.E2d 511 (Ct App. 2004).

Because the signs maynot be re-erected, the damage "cannotbe repaired or restored

by simply [replacing the signs]" (Auto-Owners Insurance Company v. Home Pride

Companies.Inc..268NEB528,684N.W.2d 571( 2004)). The consequentialdamageto the

real estate cannot be undone. Accordingly, the "your work" and "impaired property"

exclusions do not apply in the instant case any more than they applied in the Auto Owners

Insurance Company v. Home Pride Companies. Inc case.

Exclusion m

Pohcy exclusion m says [Policy, page 4; R.p. 1310]:

"Property damage" to 'impaired, property'' or property that has not been
physically injured, arisingout of:

1) A defect, deficiency, inadequacy or dangerous
condition in"your product" or 'tyour work"; or...
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This exclusiondoes not apply to the loss of use ofother property arising out
of sudden and accidental physical injury to "your product" or "your work"
after it has been put to its intended use.

Exclusion m does not applybecause there was a sudden and accidental physical

injuryto "your produd" and "yourwork" afterit hadbeenput to its intended use which

resulted in"loss ofuse ofotherproperty. The fall ofthe signon1-77 was sudden. The fall

of the signontheinterstatewasaccidental. Thefall of thesignonthe interstate resulted in

physical injury tothesign. Auto-Owners hasacknowledged thatthesignhadbeenputtoits

intendeduse. [R.p. 68]. Thesudden, accidental fall of the sign resulted in "loss of use of

other property" (the use of the property and the signs to produce rental income).

Accordingly, the exclusion within exclusion m apphes. Even in the absence of the

effectiveness ofthe exclusionary provision in exclusion m, ft still would not be apphcable.

Definition 5, pohcypage 11, [R.p. 1317]<kfmes"irrmairedr^

"Impaired property" meanstangibleproperty, otherthan "yourproduct"or
"yourwork",that cannotbe used or is lessuseful because:

a. Itmcprporates''yomrm)ducf'or'^urwork*'thatis
known or thought to be defective, deficient
inadequate or dangerous; or

b. You have failed to fulfill the terms ofa
contract or agreement;

if such property can be restored to use by:

a. The repair, replacement, adjustment or removal of
"your product" or "your work"; or

b. YourfHfillmgthetermsofmecoraractorag^

Thetangible property is thereal estate. It canstill,fbe used". It isnot "less useful"
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because it incorporates "yourproduct" or "your work". It is not the existence of "your

product" or "yourwork" thatmakes it less useful. It is the inabilityto erect signs on the
.1:, ;

property thatmakes it "lessuseful". Thiscircumstance is not because "yourproduct" or

"yourwork"is "incorporated"intotherealestate. Itis a consequence ofwhat"yourproduct"

and "your work" did to the real estatethat makesit 'less useful".

Furthermore, the "repair, replacement, adjustment or removal of 'your product"*

would not restore the property to full use because no signs can be re-erected under the.

SCDOT mandate. The sole, prdxiniate cause ofthat SCDOT rnandate was the sudden (but

after prior warnings of the sign leaning), accidental fall (solely because the "faulty

workmanship" violatedbuildingcodes, deviated fromindustrystandards, anddidnot follow

designplans) ofthe signon1-77. Accordingly, the real estate is not £tinTparred property" as

defined in the pohcy.

The case ofStandard Fire Insurance Company v. Chester - O'Donlev & Associates.

Inc.. (TN Ct App. 1998) 972 S.W.2d 1, dealt with the coverage of a CGL pohcy and

discussed several provisions generally, mcluding their historical origin. One was the

"impaired property" exclusion [exclusion "m" in Auto-Owners' pohcy]. That Court said:

This exclusion was first included in commercial general habrhty policies in
1966 and was later amended and refined in 1973,1986, and 1990. It narrows
coverage for claims involving the reduced usefulness or impairment of
property other than the insured's. (Cites omitted). The exclusion targets
situations where a defective product, after being incorporated into the
property of another, must be replaced or removed at great expense thereby
causing loss ofuse ofthe property. (Cites omitted).

The effect ofthe "impaired property" exclusion is to bar coverage for loss of
use claims (1) when the loss was caused solely by the insured's failure to
provide work of the quality or perfcrrmance capabilities called for by the
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contractand(2)whentherehasbeennophysical injurytoproperty otherthan
the insured's work itself. The exclusion does not apply if there is damage
to property other than the insured's work, (cite omitted), or if the
insured'swork cannotherepairedorieplacedwithoutcausmgphysicalinjury
to otherproperty. (Emphasis added.)

Chester-O'Donlev & Assoc. 972 S.W. 2d at 9-10.

Glens Falls Insurance Company v prmmacGolf ShapingCompany. Inc..203 Ga

App. 508,417 S.E2d197 (Ga. Ct. App. 1992) was aDJaction conslruing acomprehensive

GCL pohcy. Inthat case the developer ofagolfcourse learned after itsconstruction thatit

hadoccurred onFederaifyprotectedwetlands and that substantial portionsoftheprojecthad

been built on wetlands without the necessary permits in violation of Federal law. The

developer sued theengmeering firm responsible for the engineering work and thearchitect

who designed theproject and theamtractor whobuilttheproject Thedeveloper alleged

"outof pocket expenses to mitigate the ulegal wetland development in that he hadbeen

required to undertake restoration and preservation ofcertain areas within theproject; to

eliminate certain proposed residential loss in the project, and to purchase additional land

outside theproject for similarpreservation purposes." The developer also alleged damage

in that substantial reduction in the fair market value ofthe project had occurred. Damages

of five million dollars were sought (The contract price of the project was 1.2 million

dollars). The Trial Court and the Court ofAppeals held that there was coverage under the

pohcy and that exclusions "m"and "n"did notapply. [Exclusions "m"and "n"are identical

with exclusions"m" and "n" in Auto-Owners' pohcy in the instant case.] In holding that

these exclusions didnotapply under thefacts theGeorgia Court of Appeals said:

Bycontrast, the damagessought bythe developeragainstDomnac are not
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directly related to die cost of repairing and replacing deficiencies in
Donmac's work on the project —and therefore excluded from the CGL
coverage as business risks - - but rather are claims beyond the scope of
the contractual expectations for additional tort damages caused by the
alleged deficiencies in Donmac's performance.

Glens Falls. 417SJ5.2d at 200-01. Exclusion m doesnot apply.

Exclusion n

Pohcy exclusionn says (Pohcy, page 4; R. p. 1310):

Damages claimedfor anyloss, cost or expensemcutred by you or others for
the loss of use, withdrawal, recall, inspection, repair, replacement,
adjustment, removalor disposal of:

(1) "Your product";

(2) "Your work"; or

(3) "Impaired property";

if such product, work or property is withdrawn or recalled from the market
or from use by anyperson or organization because ofa known or suspected
defect, deficiency, madequacy or dangexous condition in it ,

The damages alleged in the Rhodes action are not for loss, cost or expense for loss

ofuse, withdrawal, recalL inspection,repair, replacement adjustment removal or disposal

of "your producf*, "your work", or "impaired property". The Rhodes and Piedmont

Complaint's allegationsare for damages to the real estate as a consequenceofthe event of

the sign falling and the resulting mandate ofthe SCDOT requiring the other two signs to be

removed. The loss claimed is not for damage to "your producf' or "your work". The

claimed loss is damage to the real estate, and its loss ofuse.

Exclusion n was also addressed by the Tennessee Court ofAppeals in Standard Fire

Insurance Company v. Chester - O'Donley & Associates. Inc.. (TN Ct App. 1998) 972
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S.W.2dl. The Tennessee Court said:

Thisprovisionfirst appearedinamrrnercial general habihtypolicies in1966
and takes its name from the occurrences in the aircraft mdustry where
enormous loss-df-use claims resultedfrom the groundingofall airplanes of
the same type because one airplane crashed, and its "sisterships" were
suspected ofhaving a common defect (Cites omitted).

The exclusion is designed to shield insurers from habihty for the costs
associated with unanticipated product recalls. (Cites crmitted). It does not
apply to daims involving losses resulting from the failure of the insured's
product or work, (cite omitted) or to daims that are not based on the
withdrawal or recall of the insured's ownproduct or work. (Cites omitted).

Theremoval ofdefective products that failed aftertheir installation does not
come within thesistership exclusion oftheinsured's general liabilitypohcy
because therehas been no general withdrawal of similarproducts from the
general marketplace. (Cites omitted). Based upon theundisputed facts, the
"sistership" exdusion does not apply in this case because there is no
evidence of a general recall of similar products or materials from die
marketplace. (Rmphasisadded.)

Chester - O'Donlev & Assoc.. 972 S.W. 2d at 10-11.

Another case applying thesame result to the"work performed" and "sistership"

exclusions is ErieInsuranceExchangev.ColonyDevelopment Corporation. 136OhApp3d

406,736 N.E.2d 941 (1999) Inanaction for damages arising out ofthedesign, construction

and sale of a condominium complex thehabihty insurer brought a DJ action to detennine

coverage under a CGL policy. The Trial Court hdd there was no duty to defend and no

coverage but theCourt of Appeals reversed, saying:

Thecomplaintallegesvarious damages,prindpallytothecondcrminiumunits
andcommonareasthemselves,butthecomplaint alsoallegesdamages to the
surrounding landscape including death of and damage to major trees,
excessiveerosion, and excessiveaccumulation ofwater....

Erie, 736 N.E. 2d at 947.

As to the "work-performed exclusion" the Courtsaid:

The exclusion,however, operates to exdude coverage only for damage
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to the work of the insured; it does not exclude coverage for collateral
damage to other property. ...

However, some ofthedamages allegedmtheunderlying actiondonotappear
from the ararplaint to be damages to the condornmiumunits or common
areas. In particular, the Association alleges damages to the surrounding
landscape, mdudmg erosion and death ofmajor trees.

Id. At 948-19 (Emphasis added).

As to the "sistership" exclusion (the language being identical with the language in
Auto-Owners' exclusion "n") the Ohio Court said:

As noted by this Court before "[c] ourts have interpreted this 'sistership'
exclusion to require a recall from the market in order for insurance coverage
to be excluded." (Cite omitted) When such a recall occurs, damages are
excluded by this provision for the removal from the market of "sister"
products to prevent future failures. "However, damages claimed for the
initial failure would not be exduded."

Id. at 950 (Emphasis added.) "-,; '

In Auto-Owners v. Home Pride Companies. Inc:. 268 Neb. 528, 684 N.W.2d 571

(2004), the Nebraska Supreme Court there dealtwith the Auto-Owners pohcyexclusions for

damages to (2) "your work" or (3) ''impaired property". [Identical terms in an apparently

identical pohcy as the one in the instant Auto-Owners' case, exclusion n.] The Court said:

[E]xdusion "n(2)" does not serve to exclude Appletree and Peterson's
damage claim because their claim extends beyond the cost to simply repair
and replace the contractors' work, i.e., to reshingle the roofs. As previously
noted, Appletree and Petersonallegethat the amtxactore'faultyworkmanship
resulted in substantial damageto meroofstracrures and buildings. Therefore
their claimed damages to the roofstroctures and buildings fall outside ofthe
exclusion. .

. Similarly, in regard to exclusion "n(3)," the pohcy states that the property is
not "impaired'' unless it is capable of being restored by the '"repair,
replacement,adjustmentor removalof... 'your work'; or... [y]ourfulfilling
the terms of the contractor agreement" Therefore, because damage to the
roof structures and buildings cannot be repaired or restored by simply
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reshmgling theapartment roofs, theyarenot''inroaired jiror^rty''-withm the
meaning ofexclusion "n(3)."

Home Pride. 684 N.W.2d at 579*80. Exclusion n does not apply.

The Trial Courtruled correctly that noneof the four exdusions apply to the facts

alleged (and once proved in theRhodes case trial) in theRhodes andPiedmont Amended

Ccrnmlaint The Trial Court should be affirmed.

CONCLUSION

Auto-Owners instituted their DJ action over five years and nine months ago. When

the case was first scheduled for trial three years and eleven months ago it successfully

moved, over objection, to continue the case. When it was tried over two years ago it

umuccessfMymovedtheTrialCourttostaythecase. Aftexitsappe^itsuccessfullymoved,

over objection, that its appeal be stayed. It now asks this Court to stayits appeaL Auto-

Ownersbrought this DJaction. Itsmoneyed corporate status exempts it from theaging and

crying course under which mere human beings exist Auto-Owners canlitigate forever. It

has atrack record to demonstrate that fact Sam Rhodes is a mere mortal. Herannotendure

endless litigation. "Justice delayed isjustice denied" should bemorethan a slogan. This

case should proceed withoutfurther delaysorstays.

Forthreeyears MarionL.Eadond/b/aC&B Fabricationpaidthe premiums toinsure

thesignbusiness heowned. Heshould notbe denied thebenefit of the insurance coverage.

TheAuto-Owners pohcy includes "products-completed operations hazard" coverage. The

allegations of the Rhodes and Piedmont Ccimplaint certainly allege property damage.

Because of the priorRhodes case trial, this Court has a preview of evidence that will be
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presented whenmecase istriedagain. Thispreview ofthefacts corroborates theallegations

of theRhodes andPiedmontComplaintas allegingpropertydamagesthat are coveredunder

Auto-Owners' policy. TheTrialCourt should be affirmed.

All ofwhich is respectfully submitted.
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ISSUES ON APPEAL

1. Did the Trial Court correctly determine, in the situation that presented itself, that

Mr. Eadon was an insured under Auto-Owners policy? • -•

2. Did the Trial Court correctly determine that there was an "occurrence" as defined

by the policy and South Carolina law?

3. Did the Trial Court correctly determine that property damage occurred as a result

of an occurrence?

4. Did the Trial Court correctly determine that none of the exclusions in Auto-

Owners'policy were effective to deny coverage? • ,

STATEMENT OF THE CASE

This is a declaratory judgment action in which Auto-Owners initially sought

declarations that it had no duty under, its insurance contract to defend or indemnify

Marion Eadon based on allegations in an underlying civil action for property damage,

Rhodes v. Eadon, CA. 01-CP-20-334. Original Complaint, pp. 5-6; R. 71-72. The

originalcomplaint was filed in the Courtof Common Pleasfor YorkCountyon October

14,2002. Defendants Eadon, C & B Fabrications, Inc. and Low Country Signs, Inc.

answered and counterclaimed for bad faith failure to defend and breach of contract.

Answer and Counterclaim, pp. 4-5; R.l 38-39. Auto-Owners filed an amended complaint,

dropping its request for a declaration that it had no duty to defendEadon. R. 147-52.

This litigation continued, but trial of it wasdeferred until the completion of the

underlying tort action. Rhodes v. Eadond/b/a C&B Fabrication. C.A. No 01-CP-20-334,

in Fairfield County. In that action, judgment was awarded against Marion L. Eadon d/b/a

C&B Fabrication in the total amount of $6.5 million on September 2, 2004. The trial of
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thisdeclaratory action was setfor the September 13, 2004. Rather than resolve this case

at that time, onthe day thecase was called totrial, Auto-Owners filed a motion for a

continuance ostensibly in order to obtain acopy ofthe transcript ofthe Rhodes v. Eadon

d/b/a C&B Fabrication trial. TheTrial Court granted Auto-Owners' motion to continue

over the objection ofall Respondents. After the underlying verdict was rendered, the

insurance company then moved for leave to file a second amended complaint, wherein -

forthe first time - it alleged thatMr Eadon was noteven an insured under the policy.

Orderof 11/7/06, pp.9-10; R. 21-22. The Trial Court allowed theamendment.

All parties moved for summary judgment inearly 2005, which theTrial Court

denied. Respondents here requested ajurytrial on the disputed issues of fact, most

particularly onthequestion of whether Mr. Eadon was an insured under the policy. The

TrialCourtheldthat theonlydisputed issue of factfor the jury's determination was the

ambiguity inthe names ofthe businesses to be covered by the policy. The issues ofthe

unambiguous terms of the policy - such aswhether there was an "occurrence" and the

effect ofthe policy exclusions - were tobe decided by the Court. Id, pp. 10-11; R. 22-

23.

Thisdeclaratory action wasset for trial on June26,2006. Instead of goingto

trial, however, all parties agreedon the following stipulation:

Forpurposes of thisDeclaratory action only, the named insured on
Auto-Owner's policies are reformed to C & B Fabricators, Inc. and
Lowcountry Signs & Fabrication, Inc. both d/b/a C&B
Fabrication, trade name of these corporations.

Id., p. 11; R. 23. The effect of this stipulation was that, inconsidering coverage, the

judgment in Rhodes v.Marion L. Eadon d/b/a C&B Fabrication was deemed to be

awarded against Rhodes v. Marion L. Eadond/b/a C&B Fabricators. Inc.

ROA-Page 1475



Afterextensivebriefingof the issues by the parties, the Court on November 7,

2006, entered its Order. R. 13-60.

On November 16, 2006,Respondent Eadon,havingexpended over $105

Thousand Dollars in this declaratory action, filed his motion for costs based on the

precedent in this State. R. 995-96. State Auto Prop. And Cas. Ins. Co. v. Raynolds, 357

S.C. 219, 226, 592S.E.2d 633, 637 (2004) ("it is well settled in South Carolina that when

a defendant insured prevails in a declaratory judgment action, the insured is entitled to

recover attorney's fees"):

On or aboutNovember 21, 2006, Appellant moved to alter or amendthe Order of

November7, 2006, or in the alternative, for a new trial. R. 998-1007.

Meanwhile, the Court of Appeals,on December 15, 2006, issued it's unpublished

opinion, No. 2006-UP-413, which reversed the judgment and remanded to transfer venue

in Rhodes v. Marion Eadon d/b/a C&B Fabrication. The Court of Appeals held that

venue was improperly set in Fairfield County basedon the incorrect determination that

venue was provided in that County under S.C. CODE ANN. § 15-7-10 asan "injury to

real property." TheCourt remanded thecase to effect its transfer to Clarendon County.

The Respondents petitioned for reconsideration and reconsideration en banc, both of

which were denied.

Subsequently, in thisdeclaratory case, on December 28,2006, Auto-Owners

Insurance Company moved to alter or amend theTrial Court's Order of November 7,

2006,or in the alternative fora newtrial under Rule60(2), (4) and(5), or in the

alternative, for die Trial Court to stay thecase in its currentposture- implicitly
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requesting, inter alia, that the Court stay the payment ofattorney fees to Mr. Eadon under

Raynolds. R. 1022-24.

On March23, 2007, in response to the changed posture of Rhodesv. Eadon d/b/a

C&B Fabricationand to Auto-Owner's motion for reliefor a stay, the Trial Court in this

declaratory matter issued a Supplemental Order, R.6I-62, which held that if the holding

of theCourt of Appeals to reverse and remand remained ineffect, Items IV and V in the

Findings and Conclusions of theOrder ofNovember 7,Order, pp. 47-48; R. 59-60,

would "be void and of no effect." R. 62.

Based on a motion from Respondents Rhodes and Piedmont Promotions, Inc., the

Trial Court issued a Revised Supplemental Order on March 30, 2007, modifying its

Supplemental Order of March 23. R.63-64. Themodification made clearthat while

Items IV and V were void and of no effect regarding the judgment in Rhodes v. Eadon

d/b/a C&B Fabrication, the Court's "legal conclusion that Marion L. Eadon d/b/a C&B

Fabrication is insured under the terms of the policy and in accordance with the intention

of the parties - remains in full force and effect." R. 64. The Trial Court also reiterated

theholdings in itsOrder ofNovember 7 thatthere was an"occurrence" under theterms

of the policy, that therewas"property damage" under theterms of the policy, and that

exclusions k, 1, and n in the policydid not bar coverage under the factsof this case.

Order of 11/7/06, p. 47,R. 59; Order of3/30/07, p. 2; R. 64. The Revised Supplemental

Order also denied Auto-Owner's motion for a new trial.

OnApril 9, 2007, Auto-Owners filed itsNotice of Appeal in thisdeclaratory

action, appealing the Trial Court's Orders ofNovember 7,2006, and theSupplementary

Orders of March 22 and March 30, 2007.
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On April 19, 2007, Auto-Owners moved tostay this declaratory action until the

conclusion of the appeal. On April 20, 2007, Auto-Owners filed a Supplemental

Memorandum inOpposition toEadon's Motion for Costs, asserting thatSouth Carolina

precedent was inapplicable because Auto-Owners had not denied a defense to Mr. Eadon.

Auto-Owner's initial Complaint had, indeed, attempted toobtain'a declaration that it had

no duty to defend. It was withdrawn from Auto-Owner's Amended Complaint after Mr.

Eadon counterclaimed for bad faith and breach of contract. R. 71-72,138-39, 147-52.

In theirunderlying case against Mr. Eadon, Mr. Rhodes and Piedmont

Promotions, having been denied rehearing by the Court of Appeals paneland enbanc,

petitioned the Supreme Court for Certiorari By Order ofFebruary 21,2008, the

Supreme Court denied certiorari inRhodes v. Eadon d/b/a C&B Fabrication.

Auto-Owners had soughtand obtained fromthe Court of Appeals, on September

7, an Orderstaying theappeal of thisdeclaratory action "pending conclusion of appeal in

Rhodes v. Eadon." Auto-Ownersalso sought and obtainedfrom the Court of Appeals an

Order giving it until May 14, 2008 toserve and file its initial briefin the appeal of this

declaratory action. y
t. • .- -

ThisRespondents'Briefresponds to Appellant's Brief.

FACTS

The portions of the Tailored Protection Policy issued to C &B Fabricators, Inc.

andLow Country Signs, Inc., fortheperiod 9/17/2000-9/17/2001 that pertain to liability

coverage are at R. 83-96. The Declarations, p.2, show that there is coverage, anda

premium charged, for sign manufacturing and sign erection, installation or repair. R.75.
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The policy provides coverage, and apremium ischarged, for "products/completed

operations" inboth ofthe aforementioned categories ofcovered activities. R. 75.

The portions of the policy that are most germane tothe coverage questions in

issue are as follows:

COVERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY

1. Insuring Agreement.
a. We will pay those sums that the insured becomes legally

obligated to pay as damages because of "bodily injury"or
"property damage" to which this insurance applies.

b. This insurance applies to "bodily injury" and "property
damage" only if:
(I) The "bodily injury" or "property damage" is caused by

an "occurrence" that takes place in the "coverage
territory"; R. 83.

2. Exclusions

This insurance does not apply to:

k. "Property damage" to'"yourproduct" arising out of it or any
party of it. R. 86.

I. "Property damage" to "your work" arising out of it or any
part of it and included in- the "products-completed
operations hazard". R. 86.

m. "Property damage" to "impaired property" or property that
has not beenphysically injured, arisingoutof:
(1) A defect, deficiency, inadequacy or dangerous

condition in "your product" or "your work"; or
(2) A delayor failureby you or anyoneacting on your

behalfto perform a contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss of use of other
property arising outof sudden and accidental physical injury to
"your product" or "your work" after if has been put to its
intended use. R. 86.

n. Damages claimed forany loss, cost or expense incurred by
you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or
disposal of:
(1) "Your producf;
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(2) "Your work"; or
(3) "Impaired property";

If such product, workor property is withdrawn or recalled from
the market or from use by any person or organization because
of a known or suspected defect, deficiency, inadequacy or
dangerous condition in it. R. 86. .,'.

SECTION II and WHO IS AN INSURED
1. [f you'are designated in the Declarations as:

c. Ah organization other than a partnership or joint venture,
you are insured. Your executive officers and directors-are
insureds, but only with respect to their duties as your
officers or directors. R. 88-89.

SECTION V - DEFINITIONS

5. "Impaired property" means tangible property other than "your
product" or "your work", that cannot be used or is less useful
because:

a. It incorporates "your product'; or "your work" that is known
or, thought to be defective, deficient, inadequate or
dangerous; or

b. You have failed to fulfill the terms of a contract or
agreement; . •

.;. if such property can be restored to use by:
a: The repair, replacement, adjustment or removal of "your
product" or "your work"; R. 93.

9. "Occurrence" means an accident, including continuous or
repeated exposure to substantially the same general harmful
conditions. R. 95.

11. a. "Products-completed operations hazard"
includes all "bodily injury" and "property damage"

occurring away from premises you own or rent and arising
put of "your product" or "your work" except:
(1) Products that are still in your physical possession; or
(2) Workthat has not yet beencompleted or abandoned.

b. "Your work will be deemed completed at the earliest of the
following times:

(1) When all of the work called for in your contract has
'been completed.

Work that may need service, maintenance, correction, repair or
replacement, but which is otherwise complete, will be treated
as completed. R. 95.
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12. "Property damage" means:
a. Physical injury to tangible property, including all resulting

loss of use of that property. AH such loss of use shall be
deemed to occur at the time of the physical injury that
caused it; or

b. Loss of use of tangible property that is not physically
injured. All such loss shall bedeemed tooccur at the time
of the "occurrence" that caused it. R. 95-96.

14. "Your product" means:
a. Any goods or products, other than real property,

manufactured, sold, handled, distributed or disposedof by:
(1) You...

"Your product" includes:
a. Warranties or representations made at any time with respect

to the fitness, quality, durability, performance or use of
"your product" ... R. 96. .

15. "Your work" means:
a. Work or operations performed byyouoron yourbehalf; and
b. Materials, parts or equipment furnished in connection with

such work or operations.
"Your work" includes:
a. Warranties or representations made at any timewith respect

to thefitness, quality, durability, performance or useof
"yourwork" ... R. 96.

Thefacts of thissituation, from which theTrial Court could reach the conclusions

that it reached, as reflected in the Orders ofNovember 7,2006 and March 22 and 30,

2007, are derived from the pleadings and discovery inthe present case and from exhibits

and undisputed testimony in the trial ofRhodes v. Eadon d/b/a C&B Fabrication. The

facts at theheartof thisdeclaratory action arestated byAppellant as follows:

7. Rhodes and Piedmont Promotions, Inc. alleged in their
First Amended Complaint that they contracted with Marion L.

1 It is recognized that the jury's verdict and Court's instructions inRhodes v. Eadon
d/b/a C&B Fabrication areof noeffect. To theextent thatsworn trial testimony is
notcontradicted, it is submitted that theCourt considering the declaratory question
could consider it.
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Eadon d/b/a C&B Fabrication to fabricate, deliver, and install
three outdoor advertising billboard signs on Rhodes' and/or
Piedmont Promotions, Ihc.'s real property in Fairfield County •
South Carolina.

9. Rhodes and Piedmont Promotions, Inc. alleged in their
First Amended Complaint that Marion L. Eadon d/b/a C&B
Fabrication completed the installation of the three signs in
February 2000. [ .

10. Rhodes and Piedmont Promotions, Inc. alleged in their
First Amended Complaint that one of the signs fell on Interstate
Highway 1-77on January 20, 2001.

11. Rhodes and Piedmont Promotions, Inc. alleged in (heir
First Amended Complaint that the South Carolina Department of
Transportation ordered Rhodes and/or Piedmont Promotions, Inc.
to take downor remove die remaining signswhichhad not fallen.

SecondAmended Complaint, ^| 7, 9,TO, II; R. 636-37. These statementsof fact were

not contradicted ordisputed attrial. 'See, testimony ofRhodes, Tr. Vol. I,pp. 49, 52-4,

58-60, 70, 76, 82, 89-90; R.l 139, 1142-44, 1147-49,1153, 1158, 1159,1164-65.

Testimony of Eadon, Tr. Vol. Ill, pp. 130, 132,135,161-63. R. 1207, 1209, 1211, 1228-

1230. There is, therefore, no dispute as to these basic facts.

After the billboard fell across Interstate 77, a General Liability Notice of

Occurrence/Claim was forwarded from the insurance agent, Creech Roddey Watson *

Insurance, to Auto-Owners. R. 12941. It confirms that one billboard fell and that another

was taken down.

Auto-Owners, after receipt of the Notice of Occurrence/Claim, sent Mr. Eadon a

series of letters outlining the parties' rights under the policy. On February 8, 2001, the

insurance company sent Mr. Eadon a reservation of rights letter, suggesting that the

companywas not sure if the incidentconstituted an occurrenceas defined by the policy.

R.1280-83. On May 1, 2001, Auto-Owners sent Mr. Eadon a fol|ow-up letter. It

reiterates the fact that a billboard that a billboard that Mr. Eadon built, "fell across 1-77."
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The letterdiscussed the costs of removing the billboard from 1-77 and assured Mr. Eadon

that, "[w]e will have coverage under your policy to pay for the removal of the billboard

from thestates [sic] highway so it could becleared andgetthetraffic flowing again."

Auto-Owner's Senior Claims Agent, Mr. Anders, said that he had paid $71 OO.00 todo so.

Mr. Anders also informed Mr. Eadon that, "I have previously sent you a reservation of

rights letter and explained toyou what we would and would not have coverage for in this

particular loss." R. 1284-86. Neither ofthese letters raised any question about whether

Mr. Eadonwasan insured. In fact, they implicitly affirmed that he was an insured but

mightnothavecoverage forall damages claimed.

Mr. Anders sent letters to Mr. Eadon and Mr. Rhodes during the remainder of

2001 to address various bills for consequential damages. R. 1287.

On February 8, 2002, having received thepleadings in Rhodes v. Eadond/b/a C

& B Fabrication. Mr. Anderswrote againto Mr. Eadon, informing him, inter alia, that

Auto-Owners "will beproviding a defense toyou" in the cited legal action. Italsosaid

that, "[w]e have paid for what we believe iscovered property damage thus farunder your

Commercial General Liability Policy." R. 1288-89.

On September 25, 2002, Auto-Owners sent another reservation of rights letter to

Mr. Eadon, reiterating the statement first contained in the letter of February 8,2001 but

omitted from any of the subsequent letters overthenext 19 months: thatAuto-Owners

was unsure that there had been an "occurrence" in the incident. R. 1290-93.

In none of its multiple communications with Mr.Eadon did Auto-Owners ever

suggest that he might not bean insured under the policy. Though they had had the

caption of theunderlying tortaction at least since February 8, 2002, Auto-Owners did not

10
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make any claim thatMr. Eadon wasnotan insured under thepolicy until thatclaim was

made in connectionwith Auto-Owner's movingto be allowed to file and serve its Second

Amended Complaint in thisaction, filed onJuly 18,2005, some three andone-halfyears

after it received Rhodes' Complaint in the tort action and some 10 months after the

verdict was reached in Rhodes v. Eadon d/b/a C&B Fabrication.

In the underlying tort action,Auto-Owners, in tryingto intervene had informed

that court that, "Auto-Owners ... is theinsurance carrier for the Defendantsand is

presently defending theDefendants..." R. 222. (emphasis added). Auto-Owners was

not permitted to intervene in that action.

Having failed to intervene in Rhodes v. Eadon d/b/a C&B Fabrication. Auto-

Owners also attempted to have a "special verdict form [be] submitted to the jury and/or a

form submittedto the jury and/or a generalverdict form accompanied by written

interrogatories" presented to thejury. Request forSpecial Verdict Form, R.228-29. The

whole basis for this request, as mentioned in its request,is that Auto-Owners sought only

"for thejury to differentiate potentially alleged covered and non-covered losses alleged to

be caused by the Defendant." R. 229. Theonly inference thatcanjustify such

interference in the'tort case is that Auto-Owners wanted to know which damages it was

responsible for, implicitly admitting that there might be some. Auto-Owners made no

mention of having thejury determine whether Mr.Eadon was an insured underthe policy

until the judgment of $6.5 million was entered against him.

After the Trial Court entered its Order ofNovember 7,2006, Auto-Owners made

a motion to alter or amend the judgment under rule 59(e), SCRCP. R. 998-1007. After

11
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the Courtof Appeals issued its opinion in2006-UP-4I3, Auto-Owners made an amended

motion to alter or amend the Order of November 7. R. 1011-1020.

BySupplemental Order of March 23,2007 and Revised Supplemental Order of

March 30, 2007, the Trial Court denied Auto-Owncrs' motions to alter or amend. On

April 9,2007 Auto-Owners filed itsNotice of Appeal. The appeal wasstayed pending

final resolution ofRhodes v. Eadon d/b/a C&B Fabrication.

This is the Brief of Respondents Marion L. Eadon, C&B Fabrications, Inc., and

Low CountrySigns, Inc., submitted pursuant to Rule 208(a)(2), SCRCP.

ARGUMENT

I. THE STANDARD OF REVIEW IS THAT THE TRIAL COURT'S
HOLDING SHOULD BE AFFIRMED IF THERE IS ANY EVIDENCE
WHICH SUPPORTS IT.

This Court has articulated the standard of review for.a case such as this as

follows:

"Onappeal of an action at lawtried by thejudge without a jury
[the Court of Appeals] will review the [judge's] factual findings to
determine if there is any evidence to support them." South
Carolina Farm Bureau Mut. Ins. Co. v. Windham, 303 S.C. 330,
331, 400 S.E.2d 497, 497 (Ct.App.1990). An action to construe a
contract is one at law. Texcon. Inc. v. Anderson Aviation, Inc.,

284 S.C. 307, 326 S.E.2d 168 (Ct.App.1985). In legal actions, our
scope of review extends only to the correction of errors of law.
State Auto Property & Cas. Ins. Co. v. Gibbs, 314, S.C. 345, 444
S.E.2d 504 (1994) (action to declare excess or secondary liability,
insurance coverage is an action at law and thus, facts found by a
judge sitting without a jury should not be disturbed upon appeal
unless found to be without evidence which reasonably supports the

judge's findings).

State Farm Mut. Auto. Ins. Co. v. Moore* 330 S.C. 46,51, 496 S.E.2d 875, 878 (Ct..
App. 1998).

12
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In the case at hand, tliere is evidence to support each of the Trial Court's factual

findings, as addressed infra. ',..-.

In the case at hand there is probative evidence to support each of the Trial Court

factual findings.

II. THE TRIAL COURT CORRECTLY DETERMINED THAT MR. EADON

WAS AN INSURED BASED ON THE EVIDENCE IN THIS CASE.

The policy provision, quoted supra., p. 7, states that an officer of the corporation

which is the named insured under the policy is also an insured "with respect to [his]

duties as" an officer of the corporation." Policy, § II 1 c; R. 89. Mr. Eadon testified in

his deposition that he was the president of the corporation. Eadon, Depo. pp. 13-14;

R.l 102-03. There is no evidence to the contrary:

The first question, therefore, is whether Mr. Eadon's dealings with Mr. Rhodes

were "with respect to" his duties as an officer of the insured corporation. The second

question is whetlier the insured corporation is the entity that Mr. Eadon, is alleged to be

doing business as in Rhodes v. Eadon d/b/a C&B Fabrication.

Addressing the second question first, Auto-Owners - and the other parties to this

action - stipulated that C&B Fabrication was the trade name for the named insured

corporations: C&B Fabricators, Inc. and Low Country Signs & Fabrication, Inc. That

stipulation is, defacto, to state the C &B Fabrication is the same legal entity as the named

insureds. It is clear, therefore, that the allegations in Rhodesv. Eadond/b/a C&B

13
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Fabrication are against Marion Eadon d/b/a a named insured.2 This stipulation, therefore,

makes clear that there is an affirmative answer to the second question - the insured

corporation is the corporation as which Mr. Eadon wasdoing business.

If Mr. Eadon, an officer of the insured corporation, was also "doing business as"

the insured corporation, the only reasonable conclusion is that hewas acting "with

respect tohis duties asan officer" of the insured corporation. Mr. Eadon, indeposition,

testified that he never operated or insuredany businessthat was not a corporation. Dep.

ofEadon, p. 34, lines 13-18; R. 1116, lines 13-18. There isno evidence that Mr. Eadon

To the extent Appellantasserts that a d/b/a designationrepresents only a
proprietorship that is incorrect. Theabbreviation "d/b/a" represents thephrase,
"doingbusiness as." The, phrase can indicate that a person is doing business as a sole
proprietorship, but that is not necessarily thecase. The "doing business as"
description is sufficiently general to refer to other forms ofbusinessorganizations,
including partnerships and corporations. Thecaption of Jackson v. River Pines. Inc..
276 S.C. 29,274 S.E.2d912 (1981) includes a defendant,"...The above listed
individualsd/b/a River PinesCompany, a partnership." In Tallevast v. Herzog. 225
S.C. 563, 83 S.E.2d 204 (1954),a partnershipwas "doing business as" Firestone
Home andAuto Supplies, a trade name. Thecaption of a FourthCircuit case includes
as parties, inter alia, individuals who ared/b/a a corporation, and apparent
partnerships d/b/a a corporation. InreAmercan Honda Motor Co... Inc., Dealerships
Relations Litigation, 315 F.3d 417 (4th Cir.2003). Among the parties in American
Honda are over 80 "d/b/a" entries, including the following:

"Claudia Close, d/b/a Jim Close House of Honda d/b/a House of Honda, as
Executrix of the Estate of James R. Close, Humphrey Motors, Inc."

"BreakawayIncorporated d/b/a Breakaway Honda, a South Carolina
Corporation"

"Mildred Radar, d/b/a Pioneer Honda, a California resident, individually and
on llie behalf of all other similarly situated"

"Bob Jackson & Son, d/b/a Honda Santa Ana, a California Corporation"
"C. H. Jurgenson, d/b/a Jurgenson's Honda, a Corporation"
"Henry Khachturian, d/b/a Hank Tarian, a Californiaresident"

The American Honda caption alone demonstrates the variety of different business
relationships that are encompassed inthegeneral "doing business as" description. It
is clearly not limited to soleproprietorships, despite Auto-Owners' assertion to that
effect.

14
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was ever affiliated with any sign manufacturing corporation other than the named

insureds under Auto-Owners' policy. This inexorably leads to the conclusion that

anything that Mr. Eadon did in the sign business was pursuant to his position as an

executive officer of the named insured corporations.

Mr. Rhodes' uncontradicted testimony in the Rhodes v. Eadon trial was that he

visited and toured Mr. Eadon's manufacturing facility in Manning, S.C. and received Mr.

Eadon's personal assurances that "they could build better signs than anybody had built.

And he said they were just a great company and they could build anything I wanted them

to. Tr. I, p. 49, line 11 —p. 51, line 15; R. 1139, line 11-1141, line 15 (emphasis added).

Mr. Rhodes testified that Mr. Eadon told him that he could personally guarantee the

quality of the signs. Tr. I, p. 52, lines 3-8; R. 1142, lines 3-8. As a consequence of this

meeting, C&B Fabrication submitted a proposal to Mr. Rhodes to fabricate, deliver and

install three signs for Piedmont PromoliOns, Inc. Mr. Eadon's name was on the proposal

as "ML. Eadon, President." Tr. I,p. 53, lines 2-24; R: 1143, lines 2-24.. Mr: Eadon was,

therefore, integrally involved in securing Mr. Rhodes' business for C&B Fabrication, the

trade name for Auto-Owner's named insured, C&B Fabricators, Inc. Mr. Rhodes, in a

response in Rhodes v. Eadon, stated that he relied on these assurances from Mr. Eadon in

accepting the proposal of C&B Fabrication. R. 1148, lines 9-25.

The evidence of record is also that the final price the corporation was to charge

for the signs and the condition of the signs had to be approved by Mr. Eadon. Tr. I, p. 54,

lines 9-23; R. 1144, lines 9-23.

After the signs were installed, one started leaning. When he was informed of that,

Mr. Rhodes telephoned Mr. Eadon, implicitly because Mr. Eadon was the president of

15
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C&B Fabrication, and the man who needed to fix the problem. Tr. I, p. 70, lines 4-8; R.

1153, lines 4-8. Mr. Rhodes testified that he telephoned Mr. Eadon several times and

was led to believe that the sign would be fixed,but it was not. Mr. Rhodes testified that

he also tried to communicate with Mr. Eadon by letter, expressing urgency about the

situation. Tr. I, p. 72, line 3- p. 73, line 5; R. 1154, line 3- 1155, line 5. Over the course

of a month or so, Mr. Eadon was called upon to make right the corporate obligation of

C&B Fabrication, the trade name for Auto-Owner's named insured. Tr. I, p. 72, line 6 -

p. 76, line 14;R. 1154,line 6 -1158, line .14. Mr. Eadon's own testimony does not

contradict Mr. Rhodes' testimony about Eadon's reaction to the notice of the leaning

sign. Tr. Ill, p. 159, line 25 -p. 163, line 11;p. 167, lines 12-24; R. 1226, line 25- 1230,

line 11; 1231, lines 12-24.

Both parties inferably accepted that the obligation was a corporate one, as Mr.

Rliodes wrote to Mr. Eadon at C&B Fabrication, Tr. I, p. 72, lines 6-8; R. 1154, lines 6-8;

or Carolina Fabricators, Tr. I, p. 73, lines 3-5; R. 1155, lines 3-5, and Mr. Eadon, in

respondingto Mr. Rhodesabout rectifying the problem, statedthat "a lawsuit is a waste

of time due to the fact that C&B Fabrication went out ofbusiness ... and does not have

any assets." Tr. I, p. 74, lines 1-4; R. 1156, lines 1-4..

There is, therefore, plenty of evidence from which the Trial Court could

reasonably have concluded that Mr. Eadon's actions with respect to inducing Mr. Rhodes

to accept the proposal of C&B Fabrication, approving the price of the signs, and his

alleged inaction in responding to Mr. Rliodes' complaints were acts or omissions "with

respect to [his] duties as [the corporate insured's] officer," and thus an insured under the

policy.
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The phrase "with respect to ..." is broader than other alternative phrases that the

insurance company could have usedJ

Our law requires that phrases that expand coverage should be construed broadly.

Because the phrase "with respect to their duties as officers" expands coverage to include

more people, it should be construed broadly.' Qiir Supreme Court has addressed this point

and the corollary that provisions ofexclusion are to be'eonstmed narrowly, as follows:

We are of the opinion that the foregoing is the correct result under
the plain and clear language of the policy which we regard as being
free of any ambiguity. But if there conceivably be any doubt
thereabout, the doubt or ambiguityj of course, has to be resolved
against the defendant. We quote the following from 13 Appleman
Insurance Law and Practice 106, Sec. 7405:

'The courts have frequently stated that provisions limiting
liability of the insurer- such as exceptions from coverage,
exclusions, restrictions, and conditions - are particularly
deserving of strict construction so as not to cut down the
coverage which the insured believed he was purchasing.'

i

Cited as authority for the foregoing are cases from twenty-two
states, including the South Carolina case of Wheelerv. Globe &
Rutgers Fire Ins. Co.. (1923), 125 STJ. 320, 118 S.C. 609. Also in
13 Appleman at page 170. Sec. 7439, we find the following:

'And subordinate conditions and provisos of a health policy
limiting liability should be strictly construed against the
insurer, since they limit the purpose of the principal object
for which the policy was taken out.' Thompson v. Mutual
Benefit Health & Ass'n. 209 N.C. 678, 184 S.E. 695;
McArthure v. Mass. Hosp. Service, Inc., 343 Mass. 670,
180 N.E.2d 449; Hunt v. Hospital Service Plan of N.J.. 33
N.J. 98, 162A.2d56I,81 A.L.R2d9l9.

'The courts have uniformly held that where the clause
is one of inclusion it should be, broadly construed for the
benefit of the insured while in exclusion cases the same

clause is given a more restricted interpretation. Jamestown
Mutual Ins. Co. v. Nationwide Mutual Ins. Co.. 266 N.C.

430, 146 S.E.2d 410. This is necessary because in both
situations the courts favor an interpretation in favor of

17

ROA-Page 1490



coverage ' Buddin v. Nationwide Mutual Ins. Co.. 250
STJ. 332, I57S.E.2d633.

For the foregoing reasons, the judgment of the lower court is
reversed and the cause remanded for entry of judgment in favor of
the plaintiff in accordance with the views herein expressed.

Millstead v. Life Ins. Co. of Virginia. 256 S.C. 449,452-53, 182 S.E.2d 867, 868-69

(1971).

Therefore, in the case at hand, the phrase, "but only respect to their duties as your

officers...." should be construed in a manner as to provide coverage for the insured, Mr.

Eadon. It should be noted that the phrase does not say "arising out of their duties as your

officers," which would entail a greater degree of causal relationship between the

insured's duties as an officer and the damages for which coverage is sought. The phrase,

"with respect to...", is broad enough to include any activity by the insured that has any

connection to his duties as an officer of the named insured, while "arising out of implies

that the damage has flowed from or is connected with the insured's performance of his

duty as an officer. Our Supreme Court has held that if the phrase "arising out of is being

construed broadly, to provide coverage, it means more than "caused by." When used

broadly, "in a clause of inclusion," the phrase "arising out of...connotes 'incident to,'

'flowing from' or 'having connection with' as well as 'causal relation to." Town of

Duncan v. State Budget and Control Bd., 326 S.C. 6, 13, 482 S.E.2d' 768, 772 (1997)

quotingMcPherson v. Michigan Mut. Ins. Co., 310 S.C. 316,426 S.E.2d 770 (1993).

If "arising out of" is to be construed this broaidly in x clause of inclusion, the

even-broader phrase "with respect to" should be construed to mean "having any

connection to or relationship with" the business of the named insured. In this case, the

insurance policy, on the declarations page, states that the business of the named insured is
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"Sign Manufacturer." Mr. Eadon should, therefore, under our law be an insured for any

damages resulting from the manufacture and sale of signs.

The evidence.is that it was Mr. Eadon's intention^ regarding the policy, that it

covered him for everything that happened in the sign business and it was his testimony,

which was not contradicted, that Auto-Owners' agent, Mike Watson, had that same

intention. Mr. Eadon's deposition testimony as to the intentions of the parties was as
• i.\ • •• -

follows:

Q. If the policy was issued to C&B Fabrications...did you
consider that policy to cover C&B Fabricators, Inc.,
the corporate entity that's formed?

A. I assumed it-covered everything that I was affiliated
with, myself and all my affiliations with the sign
business whatever name it was in.

Q. Did you go in there intending to insure any other type
of business entity, other than your corporation that
built signs?

A. No. ' ' '\ .''•'•

Deposition ofEadon, p. 19, lines 2-10. 15-18; R.I 108, lines 2-10, 15-18.

Q. What you intended when you got a general liability
policy was getting a general liability policy for C&B
Fabricators, Inc?

A. And to cover; myself also...the corporation and me
included.

Q. You as an officer of the corporation?
A. Right. J

Deposition ofEadon, p. 26, lines 13-19; R. 1112, lines 13-19.

Q. Did you ask Mike [Watson] any specific questions
about what the policies did or did not cover?

A. He assured me'he'd take care of everything and I'm
covered for everything just like I do on all my other
stuff. I say, "Mike, I need Complete coverage of this."
He said, "No problem. I'll handle it."
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Q. Did you ask him about what persons may or may not
be covered by the policy?

A. No..

Q. Did you ask him about ...any things that may be
excluded under the terms of the policy?

A. He said I was covered for anything no matter what. He
said I had $5 million [and] should be able to. do
business for that company. He said, "lliat covers
everything that you can think of."

Deposition ofEadon, p: 27, lines 6-12, 16-25; R. 1113, lines 6-12, 16-25.

Under the law of South Carolina, the intentions of the parties are a factor to be

strongly considered in construing a policy of insurance. As this Court has held regarding

insurance contracts, "[t]he purpose of all rules of construction is to ascertain the intention

of the parties to the contract." Hansen ex rel. Hansen v. United Services Auto. Ass'n..

350 S.C. 62, 68, 565 S.E.2d 114, 116 (Ct. App. 2002) citing Bruce v. Blalock, 241 S.C.

155, 161, 127 S.E.2d 439, 442 (1962). The intentions of Mr. Eadon and the man who

sold him the Auto-Owners' policy to cover Mr. Eadon's sign business are important

factors to consider in adjudicating this case. Contrary to the implications in Appellant's

Brief, to consider the intentions of the parties is not to apply the Doctrine of Reasonable

Expectations. That Doctrine exalts the expectations of the parties, or party, over the

words of the insurance policy. South Carolina law doesnot support that Doctrine and the

Trial Court did not rely upon it. Here, the intentions of Marion Eadon and Mike Watson,

the agent selling the policy, are consistent with the words of the policy, correctly

construed, as to who is an insured under the policy.

Auto-Owners has stated or.implied that there is no coverage for Mr. Eadon

becausethe jury did not find C&BFabrications, Inc. or Low Country Signs, Inc. liable

for damages. That erroneous conclusion is premised on the idea that Mr. Eadon is
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covered only for vicarious liability, liability derived from the liability of the corporation

itself. That is incorrect. The policy provides coverage for Mr. Eadon's individual •':,''

liability for anything that has any connection with the business of the insured. The'"who

is an insured" provision quoted above says absolutely nothing from which one could

conclude that there was no coverage for Mr. Eadon unless the corporation itself Was

liable. The sentence in issue —"Your executive officers ... are insureds, but only with

respect to their duties as your officers. ..." - cannot reasonably be construed to mean that

there must be a finding of liability against the corporation before an executive officer is

an insured. Auto-Owncrs, having failed to state such in the policy, should not be

allowed to rely on the cited extra-contractual concept.

Courts in other jurisdictions have addressed this issue.' The Supreme Court of

Missouri held that the chief operator of a city's water treatment plant was an "executive

officer" whose liability was covered by the commercial general liability policy purchased

by the city. Martin v. United States Fidelity and Guaranty Co.. 996 S.W.2d 506

(Mo.1999). The chief operator had personally installed a joint pipe flange assembly that

exploded, injuring another employee. The employee obtained an $800,000 judgment

against the chief operator, and the liability insurer declined coverage. Reversing the trial

court, the Supreme Court held that the chief operator was an insured under the policy and

that the policy covered his personal liability. The Court held as follows:

As noted above, executive officers are insureds under the
policy only with respect to their "duties as officers." USF & G
argues, and the trial court agreed, that the conduct complained of
in Mr. Martin's petition, the installation of a pipe, was not
managerial or administrative in character and, therefore, not within
the scope of his duties as an officer. While USF & G does not
contest that Mr. Cauthon's actions in installing the pipe were
within his job responsibilities as chief operator, USF & G argues
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that "duties as officers" include only those portions of an officer's
position that are managerial in character. Mr. Martin argues that
all job responsibilities performed by executive officers are
included in their duties as officers, whether or not the
character of the particular act at issue was managerial. Again,
the insurance policy on this point is ambiguous, at best, and the
Court is bound to construe it against the insurer and in favor of
coverage. Melvin Cauthon was an "executive officer" of
Boonville, and because he was performing his duties as such when
his allegedly negligent conduct occurred, he was an insured under
the city's commercial liability insurance policy with USF & G.

Martin, 996 S.W.2d at 509-510 (emphasis added).

The Tenth Circuit of the United States Court of Appeals has also addressed the

situation which prevails here. Marathon Ashland Pipe Line LLC v. Maryland Cas. Co.,

243 F.3d 1232(10,h Cir. 2001).

In Marathon Ashland, the Court addressed a situation in which a temporary

worker brought.an action against Marathon Ashland, which was an additional insured

under a commercial general liability policy issued by Maryland Casualty to Steel

Structures, Inc. ("SSI"). Maryland Casualty denied coverage on the ground that: 1) the

injury did not "arise out of SSI's activities; and 2) it asserted that the named insured,

SSI, must be primarily negligent, and the additional insured no more than vicariously

liable for there to be coverage. The Tenth Circuit rejected both of Maryland Casualty's

positions. Its holdings on these issues were as follows:

Although we have agreed with the district court thus far,
we reject its holding that Marathon's liability did not"arise outof
SSI's activities. Our review of the undisputed facts convinces us
there was a sufficient causal connection between SSI's operations
and Mr. Berg's injuries to trigger the additional insured
endorsement. Under Wyoming law, "arising out of language as
used in insurance contracts carries a "natural consequence" level of
causation... Applying this standard, Marathon's Habihty must be
"the natural and reasonable incident or consequence of SSI's
ongoing operations for Marathon, "the causal connection being
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reasonably apparent" Coverage will not lie, however, if
Marathon's liability "was directly caused by some independent or
intervening cause wholly disassociated from, independent of or
remote from" SSI's operations for Marathon.... Therein lies the
real crux of this dispute: while Marathon argues that Mr. Berg's
injuries arose out of SSI's activity of employing persons who
worked at Marathon's direction and control, Maryland Casualty
contends that Mr- Berg's injuries arose solely out of Marathon's
activities, independent and remote from SSI's operations. Because
the "arising out of language is "plain and unequivocal," this is a
question of law for this court to resolve. .:.,'• We are persuaded that
SSI's act of hiring and paying Mr. Berg at Marathon's request and
then sending him out to work under Marathon's sole direction and
control was an ongoing operation out of which Mr. Berg's injuries
were a natural consequence. We therefore disagree with the
district court's ruling that Marathon was not an additional insured
for purposes of its liability to Mr. Berg. .

243 F.3d at 1239-40 (citations omitted)(emphasis added). Under the standards of

Marathon Ashland, and considering that the current case has the broader "with respect to"

wording rather than the narrower "arising out of," Mr. Eadon would certainly be an

insured.

The Court also held that an insured was covered for his own negligence as well as

negligence he incurred through the corporation. It held,as follows:

Finally, Maryland Casualty asserts that the named insured
must be primarily negligent, with the additional insured no more
than vicariously liable, for this endorsement provision to apply.
Under this theory, Mr. Berg's injuries did not arise out of SSI's
operations because SSI was not negligent. We have held,
however, that an endorsement provision with identical language
provides coverage for an additional insured's liability arising out
of its own negligence. See Mcintosh v. Scottsdale Ins. Co., 992
F.2d 251 (10,h Cir.1993) (applying Kansas law). In Mcintosh, we
were faced with the same additional insured endorsement provision
at issue here and concluded the language was "ambiguous as to
whose negligence is covered and whose negligence is excluded
from coverage." Id. at 254. We therefore interpreted the policy as
providing coverage for the additional insured's liability arising out
of its sole negligence. Id. This appears to be the majority rule.
Accord Mid-Continent Cas. Co. v. Swift Energy Co., 206 F.3d 487,
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499 (5th Cir.2000) (rejecting argument that identical policy
language limited endorsement's coverage to additional insured's
liability arising from named insured's negligence); Admiral Ins.
Co. v. Indent NGL. Inc.. 988 S.W.2d 451
(Tex.Ct.App.lstDist.1999) (interpreting identical policy language
and holding that coverage provided for additional insured's sole
negligence resulting in injuries to named insured's employee)
(citing Mcintosh holding as the majority rule); Acceptance Ins. Co.
v. Syufy Enterprises, 69 Cal.App.4,h 321, 81 Cal.Rptr.2d 557, 561-
62 (1999) (identical policy language does not allocate coverage
based on named insured's fault. We are not persuaded the language
presented here is clearer on that point, and we conclude this policy
language does not limit coverage to the additional insured's
vicarious liability.

243 F.3d at 1240. The fact that C&B Fabrication or Low Country Signs was not found

liable in the underlying action is, therefore, irrelevant. Mr. Eadon is an insured under the

policy, covered for his own negligence in the manufacture, sale and installation of

advertising signs.

Under the unambiguous words of the policy, construed consistently with South

Carolina and general law, Mr. Eadon is an insured.

To the extent that the definition of "Who is an Insured," is ambiguous, that

ambiguity must be construed in favor of coverage of the insured and strictly against the

insurer. South Carolina Farm Bureau Mut. Ins. Co. v. Courtney, 349 S.C. 366, 370 n.4,

563 S.E.2d 648, 650 n.4 (2002) ("any ambiguity in an insurance policy must be construed

liberally in favor of the insured"); Coaklev v. Horace Mann Ins. Co., 363 S.C. 147, 152-

53, 609 S.E.2d 537, 540 (Ct. App. 2005) ("ambiguous or conflicting terms in an

insurance policy must be construed liberally in favor of the insured and strictly against

the insurer").
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Mr. Eadon is unambiguously an insured under Auto-Owners' policy based on the •

terms of the policy, as construed under the law of South Carolina, and the undisputed

evidence. The Trial Court did not err in so holding.

ID. THE TRIAL COURT CORRECTLY HELD THAT THERE WAS AN

"OCCURRENCE" UNDER THE POLICY.

. As-quoted-supra, p. 7, Auto-Owners' policy defines "occurrence" in a standard

manner, with the term's basic meaning being "an accident." The Auto-Owners' policy

does not define "accident." In,the absence of a definition in the policy, our Supreme

Court has prescribed the following definition of "accident": "an unexpected happening or .

event, which occurs by chance and usually suddenly, with harmful result, not intended or

designed by the person suffering the harm...:" Auto-Owners Ins. Co. v. Newman. Op.

No. 26450 (S. C. Sup. Ct filed March 10, 2008) (Shearouse Adv. Sh. 9 at 63, 66) [2008

WL 648546] (addressing standard ISO CGL policy virtually identical to policy in this

case).

Under South Carolina law, the term, "accident," is defined from the perspective of

the victim, not the insured. Peagler v. USAA Ins. Co., 368 S.C. 153, 161, 628 S.E.2d

475, 479 (2006) citing State Farm Mut. Auto. Ins. Co. v. Moorer. 330 S.C. 46, 56-59, 496

S.E. 875, 881-82 (Ct. App. 1998). In the case at hand the victims were Mr. Rhodes and

his company, Piedmont Promotions, Inc.

It is undisputed that one of Mr. Rhodes' signs fell into the interstate highway. It

is also undisputed that the fall of the sign was unexpected, sudden and with harmful

results not intended by Mr. Rhodes. See Tr. II, p. 112, line 22 -p. 113, line 10; R. 1171,

line 22- 1172, line 10. It was, therefore, an accident and consequently an "occurrence" as

defined by the policy.

25

ROA-Page 1498



It is ironic that Auto-Owners cites L-J, Inc. v. Bituminous Fire and Marine Ins.

Co., 366 S.C. 117, 621 S.E.2d 33 (2005) regarding whether there was an "occurrence"

under a CGL policy, Appellant's Brief pp. 36-37, rather than Auto-Owners Ins. Co. v.

Newman, supra., in which it was a party, represented by the same attorneys. In Newman,

our Supreme Court, distinguishing LJ, held, contrary to Auto-Owner's position, that

negligent construction, i.e.,'negligent application of stucco, resulted in an "occurrence"of

water intrusion. Shearouse Adv. Sh. 9 at 70.

In the current case, the uncontradicted evidence is that the signs were not built as

designed and did not meet industry standards or code requirements. They consequently

were incapable of withstanding code-prescribed wind loads. Tr. II, p. 249, line 8 - p.

250, line 25; R.l 176, line 8 - 1177, line 25. The wind loads constitute "[fjhc same

generally harmful conditions" mentioned in the policy's definition of "occurrence." The

sudden, unexpected fall of the sign posts which could not withstand repeated exposure to

the requisite wind-loads was, therefore, an "occurrence" under both aspects of the

policy's definition.

IV. THE TRIAL COURT PROPERLY HELD THAT THE FALL OF THE

SIGN POST CREATED PROPERTY DAMAGE AS DEFINED BY THE POLICY.

As quoted in full supra., p. 8, the policy's definition of "property damage" has

two aspects: 1)physical injury to tangible property and its lossof use; and 2) loss of use

of tangible property that is not physically injured. The Trial Court properly held that

evidence supported claims for property damage in both of the cited aspects. There is

uncontradicted evidence in the record that supports his,holding.

A, There was Physical Injury to Tangible Property.
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As for physical injury to tangible property, the uncontradicted evidence is that one

of the signs fell into the interstate highway and was blocking traffic, Tr. 1, p. 82, lines 10-

19; R. 1159, lines 10-19. There were expenses connected with removing the sign,

including cutting it loose, Tr. I, p. 86, lines 4-9; R. 1161, lines 4-9; renting a crane, Tr. I,

p. 87, lines 20-24; R. 1162, lines 20-24; cleaning up the billboard and rebuilding fences

damaged by the billboard's fall, Tr. I, p. 95, line 14-p. 96, line 20; R 1168, line 14- 1169,

line 20; and - primarily - damage to real property upon which the billboards were

installed as fixtures. Tr. I, p. 60, lines 1-16; R. 1149, lines 1-16.

In Rhodes v. Eadon d/b/a C&B Fabrication. Mr. Rhodes and Piedmont

Promotions specifically did allege - and prove to a jury - physical injury to tangible

property including damage to the real property to which the signs had been attached.

That property included, as fixtures, the signs. Specifically in their First Amended

Complaint, the Plaintiffs alleged the following:

3. This Action arises out of a transaction involving injuries to
real property situated in Fairfield County, South Carolina.

9. When installed, each sign became a fixture on, and a part
of, the Plaintiffs real property consequentiy enhancing the value
and usefulness of the real property.

11. In December, 2000, it was observed that one of the three
signs was leaning towards Interstate Highway 1-77 and this was
reported to the Defendant who was requested to correct the leaning
and to inspect the other two signs and make any needed corrections
to them. On or about Wednesday, January 17, 2001, the Defendant
made adjustments to the sign that was leaning and purportedly
checked the other two signs.

12. On the afternoon of Saturday, January 20, 2001, at
approximately 5:30 p.m., one of the signs fell on Interstate
Highway 1-77 into both southbound traffic lanes. The sign that fell
was not the sign that was leaning previously.
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20. As a direct and proximate result of the foregoing, the
Plaintiff has sustained injury and damage as follows:

a. by having to removethe signs as aforesaid;

b. the Plaintiff now has lost the opportunity to erect and
maintain as an economic enterprise on his real property in
Fairfield County the outdoor advertising billboard signs
adjacent Interstate 1-77 as a consequence of the cancellation of
the three permits by the South Carolina Department of
Transportation.

c. the Plaintiff has lost the certainty of the revenue of
the advertising that the signs would have displayed for years
to come;

d. the Plaintiffhas paid for three signs which are worthless
to him because they cannot be used. They cannot be used
because they were not built according to the design plans and as
built they are non-functional, useless, unsafe, and hazardous.

e. As a consequence of having to remove the signs
pursuant to the mandate of the South Carolina Department of
Transportation, permanent fixtures on the Plaintiffs real
property had to be removed which has resulted in
significant injury to the Plaintiffs real property and has
significantly impaired its value and usefulness, which injury
cannot be replaced or repaired under the current mandatesof the
South Carolina Department of Transportation prohibiting the
use of signs at this location.

First Amended Complaint.Rhodes v. Eadon;R. 119,120-21, 124-25(emphasis added).

Under South Carolina law, there is a four-part test for determining whether an

item of personal property continues to be personal property or becomes a fixture on the

real property to which it is attached. Carroll v. Britt, 227 S.C. 9, :, 86 S.E.2d612, 615

(1955). The four factors that govern this determination are: 1) the modeof attachmentor

annexation; 2) the character of the structure; 3) the intention of the party making the
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annexation; and 4) the relationship of the parties: Id. Here, all four of the factors support
i' • - -

the idea that the sign posts were fixtures on the land.

Regarding the.first factor, there was testimony that the base of the signs was

inserted 27 feet into the ground, Tr., Vol. I, pp. 59, 60, R. 1148, 1149, and the signs were

considered to have at least a 50-year useful life. Tr., Vol. II, p. 116, R. 1173, lines 17-21.

That is virtually the same life span as many houses. It has been held by a South Carolina

court that a mobile horfie, with a much diminished attachment to the land and shorter

expected longevity, was a fixture. In re Rebel Manufacturing and Marketing Corp:, 54

B.R. 674 (Bankr. D.S.C. 1985).

Regarding the second factor, the character of the structure, the sign posts were

constructed on site using various components, permanently joined. They could not be

removed or transported in one piece, but required destructive disassembly. In Rebel

Manufacturing and Marketing, the Court considered it significant that the mobile home

"would have to be completely divided in order to be transported." 45 B.R. at 676. Far

more extensive, and destructive, work would be - and was —required to dismantle the
i - . •

signs in this case and transport their components.

As to the third factor - the intention of Mr. Rhodes - it was expressly his

intention that the signs were to be fixtures and to be in service for 50 years. Tr., Vol. I, p.

60; Vol: II, p.116; R. 1149, lines 9-14; 1173, lines 15-22.

As to the fourth factor^ the relationship of the parties was that Mr. Eadon's

company was hired to fulfill the intention of Mr. Rhodes, so they inferably had the same

intention regarding the sign posts becoming fixtures. Inasmuch as Mr. Rhodes owned
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both the land and the signs, after their installation, Tr., Vol. I, p. .60; R. 1149, lines 9- 16,

his stated intention would clearly apply to both.

Therefore, Mr. Rhodes' testimony, in light of the law, confirms that the sign posts

were fixtures on the land. Because the sign posts were fixtures on the land, they had

become an integral part of the land. UnderSouth Carolina law, fixtures are real property.

Texaco. Inc. v. Warrington, 264 S.C. 18, 21, 212 S.E.2d 57, 60 (1975). There was

physical injury to the real property by the failure of a fixture on it. There was also loss-

of-use of that real property as discussed immediately infra.

B. The Fall of the Billboard Caused the Loss of Use of that Billboard, the

Other Two Billboards and, Consequently, the Loss of Use of the Real
Property.

Mr. Rhodes obviously lostthe use ofthebillboard that fell into Interstate

Highway 77. There was also loss ofuse of the other two billboards, which were not

physically injured butwhich had to betaken down because ofanorder from the

Departmentof Transportation on the grounds that they were unsafe. Tr. 1,p. 83, lines 1-

15; R. 1160, lines 1-15. To the extent that the real property was not physically injured,

Mr. Rhodes lost the use of it as a platform on which to construct advertising sign posts

because the State Department of Transportation revoked his permit to erect advertising

signs on the property. Tr. I, p. 90, line 12-p. 91, line 8; R. 1165, line 12- 1166, line 8.

Clearly, as the Trial Court held, there was consequential property damage to

property - other than the fallen sign itself- that flowed from the accident of the

southernmost sign falling.

The quantum of the property damage is, at this moment, undetermined because

the Fairfield County jury's verdict is of no effect. The uncontradicted evidence, however,
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is that there was property damage --as defined by the pohcy - that was caused by the

"occurrence" of one of the signs suddenly and unexpectedly, that is, accidentally, falling

to the interstate highway. The Trial Court was correct in so holding

C. The Trial Court was Correct in Holding that the Policy Covered all
Damages Except the Cost of Ihe Signposts.

The Trial Court was also correct in holding that Auto-Owner's policy covered all

of the damages which were incurred as a consequence of the signpost's falling other than

the cost of the signs, which were the insured's "product" or "work," as discussed infra.,

themselves, $153,960.00. Order, p. 47; R 59. "

The remaining two categories of damages —consequential damages and punitive

damages -are covered under the policy. Our Supreme Court has stated the general rule

regarding coverage by CGL policies ofconsequential damages, as follows:

A comprehensive general-liability policy, such as the one at issue,
provides coverage "for all the risks of legal liability encountered
by a business entity," with coverage excluded for certain specific
risks. Rowland H. Long, LL.M.* The Law ofLiability Insurance,
§3.0-6[l] (2001). This type of insurance "is not intended to insure
business risks, i.e., risks that are the normal, frequent, or
predictable consequences of doing business, and which business
manager can and should control or manage." Id. §10.01 [1].
Specifically, '[t]he policies do not insure [an insured's] work itself,
but rather, they generally insure consequential risks that stem from
that work." Id. See also Isle of Palms Pest Control Co. v.

Monticello Ins. Co.. 319 S.C. 12, 459 S.E.2d 318 (Ct. App. 1995),
aff'd, 321 S.C. 310, 458 S.E.2d 304 (1996) (general liability policy
is intended to provide coverage for tort liability for physical
damage to property ofothers; it is not intended to provide coverage
for insured's contractual liability which causes economic losses);
Sapp v. State Farm Fire & Cas. Co.. 226 Ga. App. 200, 486 S.E.2d
71, 75 (1997) (noting risk intended to be insured is possibility that
work of insured, once completed, will cause bodily injury or
damage to property other than to completed work, itself, and for
which insured may be found liable; coverage applicable under
CGL policy is for tort liability for injury to persons and damage to
other property and not for contractual liability of insured for
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economic loss because completed work is not that for which the
damages person bargained).

Century Indemn. Co. v. Golden Hills Builders. Inc.. 348 S.C. 559, 565-66, 561 S.E.2d

355, 358 (2002). The Supreme Court's recent holding in Auto-Owners v. Newman.

supra., affirmed that CGL policies cover property damage resulting from an occurrence

"to other property not the work product." Shearouse Adv. Sh. 9 at 68.

The insurance company asserts that damages incurred in taking down the other

two signs were for "economic losses." Appellant's Brief, pp. 43-44. That assertion is

incorrect under our law. A leading South Carolina case on economic loss, and the lack of

coverage for it, is Auto-Owners Ins. Co. v. Carl Brazell Builders. Inc.. 356 S.C. 156, 588

S.E.2d 112 (2003). In that case, our Supreme Court answered the following certified

question from the South Carolina District Court:

Do the subject CGL policies obligate the plaintiffs to
indemnify and defend the corporate defendants for the claims of
the claimants which are economic in nature and based solely on
the diminution in value of the claimants' respective properties?

In Carl Brazell. a declaratory action brought by Auto-Owners Insurance

Company, the claimant-defendants had brought claims against the builder-defendants

based on the presence of World War II explosives on the property where the claimants

had purchased homes. They alleged that the value of their homes had been diminished.

It was important to the Court that the claimants had not alleged "any physical injury to

their property," 356 S.C. at 63, 588 S.E:2d at 115-16, so they had no "property

damage" under the policy. Id. The situation at hand in this case is very much different.

The Claimants have alleged physical injury to their property.
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The general law is that all damages that are causally related to "property

damages" as defined in a CGL policy are covered by the policy. The following extract

from the treatise, Handbook on Insurance Coverage Disputes, explains and provides

examples of its application:

The standard post-1973 CGL policy, which covers "damages
because of... property damage," defines "property damage" as: (1)
the physical injury to or destruction of tangible property which
occurs during the policy period including the loss of use thereof at
any time resulting therefrom, or (2) loss of use of tangible property
which has not been physically injured or destroyed provided such
loss of use is caused by an occurrence during the policy period.
"[T]he most sensible reading of the ... phrase, 'damages because
of ... property damage,', requires the insurer to pay all damages
which are causally related to an item of 'property damage' which
satisfies either of the policy's definitions. Federated Mut. Ins. Co.
v. Concrete Units. Inc.. 363 N.W.2d 751, 757 (Minn. 1985).

Thus, courts must initially determine whether consequential
damages follow either a direct physical injury to tangible property,
or a lossof useof tangible property ... [fjf either of the two prongs
of the "property damage" definition have been satisfied,
consequential damages may constitute property damage. See, e.g.
Westchester Fire. Ins. Co: v. Bell Lumber & Pole Co.. No. 86 C

8948 (N.D.I11, Oct. 23, 1991) (consequential damages were
causally related to the railroad company's loss of use of its rail
cars); Central Armature Works. Inc. v. American Motorists. Ins..
Co.. 520 F.Supp. 283, 289 (D.D.C.1980) (lost profits stemming
from loss of use of a shredder resulting from property damage
inflicted by acts of the insured were covered by CGL policy.);
Minnesota Mining & Mfg. Co. v. Travelers Indem. Co., 457

N.W.2d 175, 182 (Minn.' 1990) ("Damages which are causally
related to covered 'property damage' should also be covered under
the language of the policy."); Cyprus Amax Minerals Co. v.
Lexington Ins. Co.. 74 P.3d 294 (Colo. 2003) (under excess
liability policies, "property damage" can include the costs of
repairing a mine and the loss of use after a landslide); Federated
Mut. Ins. Co. v. Concrete Units, supra, 363 N.W.2d at 756-57 (the
loss of use of a grain elevator resulted in consequential damages);
Marley Orchard Corp. v. Travelers Indem. Co.. 50 Wash. App.
801, 750 P.2d 1294, 1297, review denied, 110 Wash.2d 1037
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(1988) (stress to tress constituted property damages were covered ,
by the insured's CGL policy).

A loss arising from "property damage" is recoverable, whether or
not the loss itself is tangible. See, e.g. Ferrell v. West Bend Mut.
Ins. Co., 393 F.3d 786 (8,h Cir. 2005) (lost profits resulting from
crop failure are recoverable); Dewitt Constr. Inc. v. Charter Oak
Fire Ins. Co.. 307 F.3d 1127, 1136 (9,h Cir. 2002) ("intangible
economic injuries may result from physical injury to tangible
property" and such injuries are recoverable if they flow directly
from the property damage): Aetna Casualty & Sur. Co. v. General
Time Corp.. 704 F.2d 80, 83 (2d Cir. 1983) (lost profits resulting
from defective motors incorporated into zone valves); Central
Armature Works. Inc. v. American Motorists Ins. Co.. supra, 520
F.Supp. at 289 (lost profits resulting from negligendy repaired
scrap metal shredder); City of Burlington v. Association of Gas &
Elec. Ins. Servs. Ltd.. 170 Vt. 358, 368, 751 A.2d 284, 291 (2000)
(noting an exception to the general rule that purely economic
losses are not covered by insurance provisions covering damage to
tangible property in cases "when occurrence causes the loss of use
of tangible property, and the loss of use, in turn, then causes
economic losses such as lost profits"); DiMambro-Northend
Assucs.v. United Constr. Ins.. 154 Mich.App. 306, 310, 313-16,
397 N.W.2d 547, 548, 550-51 (1986), appeal denied, 428 Mich.
893 (1987) (lost profits, additional overhead and labor costs
following fire in a tunnel under construction); General Ins. Co. of
Am.v. Gauger, 13 Wash.App. 928. 538 P.2d 563, 566 (1975) (lost

profits resulting from defective crop seed); Safeco Ins. Co. v.
Munroe, 165 Mont. 185, 527 P.2d 64, 68-69 (1974) (lost profits
following injury to a wheat crop).

Barry R. Ostrager & Thomas R. Newman, Handbook on Insurance Coverage Disputes

§7.03[b] at 425-26 (13* Ed. 2006). See also, First Newton Nat'I Bank v. General Cas.
\ _ ...

Co. of Wisconsin, 426N.W.2d 618, 626 (Iowa 1988) ("Our conclusion is in step with the

conclusions reached by the majority of courts that have interpreted similar provisions in

the fact of similar arguments .... Tangible property rendered useless is injured and hence

is covered, since the definition of damages includes loss of use property resulting from

property damage"); W.E. O'Neil Constr. Co. v. National Union Fire Ins. Co.. 721

F.Supp. 984, 991-93 (N.D. 111. 1989) ("National Union also contends that it is not liable
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because 'property damage' does not include economic losses, and that the only losses

claimed by the Owner against O'Neil are such economic losses. The Court rejects

National Union's argument that economic losses are not covered, based on two

independent grounds. First, the policy specifically defines "property damage" as

including "loss of use of tangible property which has not been physically injured or

destroyed." Second, the Court disagrees with National Union's position that the case law

has interpreted "property damage" as excluding all types of economic losses...").

It. therefore, appears that a majority of courts hold that a CGL policy provides

coverage for damages for lost profits and diminution in value if they are caused by

"property damage" as defined by the policy. That is entirely consistent with the South

Carolina Supreme Court's holding in Century Indem. Co. v. Golden Hills Builders.

supra, which essentially holds that CGL policies provide coverage for all tort liability,

unless excluded, but not for (he insured's contractual liability for economic loss.

The losses that Auto-Owriefs is being asked to cover are, therefore, not "economic

losses" but are consequential damages from a tort. Such damages are generally within

the intended coverage of a CGL policy.

''•''.'j '
D. The Policy would Provide Coverage for Punitive Damages.

Auto-Owner's policy does not in any way exclude coverage for punitive damages.

South Carolina does not, as a. matter of public policy, hold that punitive damages are

outside of coverage by liability insurance policies. In fact, under the automobile liability

insurance section of our statutes, "damages" is specifically defined to include punitive

damages, S.C. CODE ANN. § 38-77-30 (4) (2002) ('"Damages' includes both actual and

.35

ROA-Page 1508



punitive damages"). Our public policy, therefore, supports the proposition that liability

insurance covers punitive damages.

The insuring statement in Auto-Owners' policy, in pertinent part, states that,

"[w]e will pay those sums that the insured becomes legally obligated to pay as damages

because of ... 'property damage' to which this insurance applies." Policy, p. 1 of 14; R.

83. This statement does not limit coverage to actual or compensatory damages. In

similar circumstances, South Carolina courts have held that general liability policies

cover punitive damages. South Carolina State Budget & Control Board v. Prince, 304

S.C. 241,403 S.E.2d 643 (1991). The Prince Court held as follows:

The policy under consideration did not limit recovery to actual or
compensatory damages. The language of the policy here is
sufficiently broad ... to cover liability for punitive damages as
such damages are included in the 'sums' which the insured is
legally obligated to pay as damages because of bodily injury within
the meaning of the policy. [Carroway v. Johnson, 245 S.C. 200,
205, 139 S.E.2d 908, 910 (1965)] Here, as in Carroway, the policy
does not limit recovery to actual damages. Instead, the policy uses
broader. language which, under the rules of construction and
interpretation of insurance policies, must be read as encompassing
punitive damages. The Fund is obligated, under the language of its
policy, to provide coverage for any punitive damages awarded
against Prince.

304 S.C. at 249,403 S.E;2d at 648. See also, State Farm Mut. Auto. Ins. Co. v. Hamilton.

326 F. Supp. 931, 935-36 (D.S.C. 1971) (affirming that coverage of punitive damages is

consistentwith the public policyof SouthCarolina, based on Statestatutesand Carroway

v. Johnson. 245 S.C. 200, 139 S.E.2d 908 (1965). Quotes Appleman Insurance Law and

Practice to effect that "[liability policies have been held to cover punitive, as well as

compensatory, damages").
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In the policy here,; as in Prince, the phrase, "those sums the insured becomes

legally obligated to pay as damages," is sufficiently broad to encompass punitive

damages. If there is one dollar ($1.00) in covered actual damages, then all the punitive

damages should also be covered. Even excluding the primary loss-of-use damages, there

was obviously more than one dollar in actual damages, including, inter alia, damage to

the fence, Tr., Vol. I, p.'96; R. 1169, lines 17-22; $300 for "cutting sign loose on 1-77,"

Tr. Vol. I, p. 86; R. 1161, lines 20-22; $1835 for the use of a crane to "aid in sign

removal," Id at pp. 87-88; R. 1162, line 19- 1163, line 9; $5590 for 10 hours use of a

crane to "take the third sign down," hi at pp. 88-89, R. 1163, line 16- 1164, line I. There

appears to be no South Carolina case that holds that a general liability policy with such

broad wording fails to provide coverage for punitive damages. Auto-Owners' policy

here, under the law of South Carolina, covers the award of punitive damages against Mr.

Eadon.

The majority of other jurisdictions also hold that CGL policies cover punitive

damages unless they contain words that unambiguously exclude them. The treatise, 2

Barry R. Ostragerand ThomasR. Newman, Handbook onInsurance Coverage Disputes,

§14.02 [a] pp. 1009-1010, states the following:

The majority of.courts have held that an insurance policy which
provides coverage for "damages" includes coverage for punitive
damages unless such coverage is specifically excluded elsewhere
in the policy. See e.g. Ridgeway v. Gulf Life Ins. Co.. 578 F.2d
1026 (5th Cir. 1978) (Texas law); South Carolina State Budget &
Control Bd. Div. of Gen. Servs.. Ins. Reserve Fund v. Prince. 304

S.C. 241. 249. 403 S.E.2d 643. 648 (199H; Southern Am. Ins. Co.

v. Gabbert-Jones Inc., 13 Kan. App. 2d 324, 327-28, 769 P.2d
1194„ 1197 (1989); Henslev v. Erie Ins, Co.. 168 W. Va. 172, 283
S.E.2d 277 (1981); Dayton Hudson Corp. v. American Mut. Liab.
Ins. Co.. 621 P.2d 1155 (Okla. 1980); Harrell v. Travelers Indemn.
Co., 279 Or. 199, 567 P.2d 1013 (1977); Scott v. Instant Parking.
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Inc.. 105 III. App. 2d 133, 245 N.E.2d 124 (1st Dist. 1969);
Lazenby v. Universal Underwriters Ins. Co.. 214 Term. 639, 383

S.W2d 1 (1964).

In reversing a trial court's holding that an award of punitive damages was not

covered by CGL policy, the Washington State Courtof Appeals held as follows:

A review of case law from other jurisdictions interpreting virtually
identical policy language shows that the trial court's rationale is
the minority rule. Most courts do not focus on the meaning of
"because of; they look instead to the phrase "all sums that the
insured becomes legally obligated to pay as damages" and interpret
it as providing coverage for punitive damages. See, e.g., Lazenby
v. Universal Underwriters Ins. Co.; Price v. Hartford Ace. &

Indemn. Co.; Abbie Uriguen Olds. Buick. Inc. v. United States Fire

Ins: Co. : Northfolk & Western Ry. Co. v. Hartford Ace. &
Indemn. Co.; Harrell v. Travelers Indemnity Co.; State v. Glens
Falls Ins. Co.; Hensley v. Erie Ins. Co.; Skyline Harvestore

Systems, Inc. v. Centennial Ins. Co.; Providence Wash. Ins. Co. v.
Valdez; Brown v. Maxey; South Carolina State Budget & Control
Board v. Prince; But see Heartland Stores. Inc. v. Royal Ins. Co.

The majority rule emphasizes the absence of a specific
exclusion for punitive damages and the absence of any other
distinction in the policy between compensatory and punitive
damages.

Fluke Corp. v. Hartford Ace. & Indemn. Co., 7 P.3d 825, 828-29 (Wash. Ct. App. 2000)

(emphasis added)(footnote omitted).

In this case, Auto-Owners' policy did not exclude punitive damages and it "could

have explicitly excluded coverage for punitive damages had they intended such an

outcome." Mathias, J. et ai, Insurance Coverage Disputes §9-20.9[c] citing, inter alia,

South Carolina State Budget & Control Board v. Prince, 304 S.C. 241, 249, 403 S.E.2d

643, 648 (1991). Given Auto-Owners' failure to exclude coverage for punitive damages,

and that the policy expressly provides coverage for damages "that the insured becomes
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legally obligated to pay," there should be coverage under the policy for an award of

punitive damages. '.'.'.

V. THE TRIAL COURT WAS CORRECT IN HOLDING THAT NONE OF

THE POLICY'S EXCLUSIONS PRECLUDED COVERAGE FOR
CONSEQUENTIAL PROPERTY DAMAGE CAUSED BY THE FALL OF
ONE SIGNPOST, BUT PRECLUDED COVERAGE ONLY FOR THE
COST OF THE SIGNPOSTS THEMSELVES.

The Trial Court's order of November 7, 2006 included a lengthy, detailed analysis

of the possible applicability of exclusions k, 1,m, and n in Auto-Owner's policy. Order

of 11/7, pp. 24-38; R. 36- 50. That court reached the correct conclusion that only the cost

of the work product itself- the $153,960.00 paid for the sign posts - was excluded.

Order of 11/7, p. 47; R. 59. The remainder of the property damage was consequential

damage to other property caused by the accident of one sign post falling into the

interstate highway. Appellant's Brief, pp. 45-50, provides a much less thorough and

compelling analysis of the applicability of exclusions k, 1, m, and n than does the Trial

Court's order. Each of the cited exclusions will be addressed infra. • . .

Under South Carolina law, exclusionary clauses are to be narrowly construed so

- • -i .

as to provide coverage to the insured if that is reasonably possible. McPherson v.

Michigan Mut. Ins. Co.. 310 S.C. 316, 319, 426 S.E.2d 770, 771 (1993); South Carolina

Municipal Ins. and Risk Fund v. City of Myrtle Beach, 368 S.C. 240, 243, 628 S.E.2d.

276, 277 (Ct. App. 2006). The term "arising out of when used in a policy exclusion is

to be narrowly construed to mean, "caused by." Owners Ins. Co. v. Clayton. 364 S.C.

555, 561, 614 S.E.2d 611. 614 (2005) chine McPherson, supra. \ -

A. Exclusion k does not Preclude Coverage of the Property Damage
Caused by the Falling of the Sign Post.
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As quoted supra., p. 6, exclusion k states that the policy does not apply to

"property damage" to "your [i.e., the insured's] product." "Property damage" and "your

product" are defined terms in the policy, as quoted supra., p. 8.

The insured's sole product in the current case was the sign posts. The use to

which Mr. Rhodesput the signposts was not C&BFabrication's "product"or any part of

it. The exclusion pertains solely "to property damage to C&B Fabrication's product,"

which does not include Mr. Rhode's business. The damage to Mr. Rhode's business is

consequential damage arising from the occurrence, not damage to'the insured's product.

Mr. Rhode's primary claim, moreover, was for damage to "real property," which

is specifically excluded from the definition of "your product." R. 96. There was both

physical damage to real property, e.g. the fact that the "stumps" of the signs remain

embedded in the ground, approximately 27-28 feet below the surface and 21 feet above

the surface, Order of 11/7, p. 24; R. 36; Tr. I, p. 60, lines 3-14; R. 1149, lines 3-14; Tr. II,

p. 237, lines 3-5; R. 1175, lines 3-5, as well as loss of use of the real property as a

platform for the erection of signs. See, e.g. Tr. 1,p. 94, line 22 - p. 96, line 16; R. 1167,

line 22- 1169, line 16; Tr. II, p. 113, lines 11-23; R. 1172, lines 11-23; Tr. Ill, p. 95, line

I2-p. 97, line 14; R. 1195, line 12-1197, line 14.

Under the holding of Auto-Owners Insurance Company v. Newman, supra., there

would be coverage for the costs of removal of the "stumps" of the sign posts that were

taken down. Though they are part of the insured's work product, their removal is a cost

of remedying the property damage caused by the occurrence to the real property. In

Newman, our Supreme Court reviewed, inter alia: the award of an arbitrator, affirmed by

a circuit court, to a construction company and homeowner for the cost of removing and
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replacing the negligently-applied stucco, which was the work product primarily in issue

in the legal action. The arbitrator and lower court held that the cost of removal and

replacement of the insured's product was covered damaged. The Supreme Court

affirmed, holding as follows:

[T]he arbitrator recognized the existence of the underlying
water damage to the home resulting from the defectively-applied
stucco. Because this underlying moisture damage could neither be
assessed nor repaired without first removing the entire stucco
exterior, the trial court correctly concluded that the arbitrator's
allowance for replacement of the defective stucco was covered by
the CGL policy as a cost associated with remedying the other
property damage that result from an "occurrence."

Newman. Opinion 26450 (S.C. Sup. Ct. filed March 10, 2008) (Shearouse Adv. Sh, 9 at

P-72).

Remediation of the real property injured by the occurrence here requires the

removal of part of the insured's work product. That should be a covered cost under

Auto-Owner's policy. .

Exclusion k does not obviate coverage under Auto-Owner's policy, as the Trial

Court correctly held, other than as to the contractual cost of the sign posts.

B. Exclusion 1 does not Preclude Coverage of the Property Damage
Caused by the Falling of the Sign Post.

Exclusion 1, quoted supra., p. 6, excludes coverage for "property damage" to

"your [the insured's] work." As mentioned previously, "property damage" is a defined

term, supra., p. 8, as is "your work." Id.. Inasmuch as the sign posts were both C&B

Fabrication's "product" and "work," exclusion k and 1 overlap. In a case such as this,

analysis of the effectiveness of these exclusions is virtually identical, with minor

exceptions not pertinent here.
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As pointed out supra., pp. 40-41, regarding exclusion k, there was in this case

extensive property damage —including both physical injury and loss of use - to much

property other than the insured's work. The insured's only work was the sign posts

themselves; all other damages were consequential damages to property other than the

insured's work. Mr. Rhode's primary claim is that the fall of the sign post, which was

alleged to have been defectively constructed, caused substantial and enduring damage to

his real property. Such damages, including remediation of the real property and its loss

of use, are not excluded by exclusion I. The holding of Auto-Owners Ins. Co. v.

Newman is equally applicable regarding this exclusion.

C. Exclusion m does not Preclude Coverage of the Consequential
Damages Incurred by Mr. Rhodes/Piedmont Promotions, Inc., arising
from the Occurrence of the Falling of the Sign Post Installed by Auto-
Owner's Insured.

Exclusion m is quoted supra., p. 6. It excludes coverage for property damage to

"impaired property," (which is defined supra, p. 7) or property that has not been

physically injured, caused by a defect, deficiency, inadequacy or dangerous condition in

the insured's "product" or "work." There is an exception to exclusion m that is very

important in this case. The exception states that exclusion m does not apply to the loss of

use of other property arising out of sudden and accidental physical injury to the insured's

"product" or "work" after it has been put to its intended use.

The exception is fully applicable in this case to obviate the exclusion. As pointed

out supra., the loss of use of the real property is Mr. Rhodes' primary claim. Rhodes'
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loss of use of the real property - and of the two other sign posts - did have a causal

connection toor flowed from3 the accidental fall of the sign post.

That the fall of the sign was sudden, or unexpected,4 andaccidental is manifested

in Mr. Rhodes' testimony, as follows:

Q. Sam, when you first got the telephone call that that sign had
fallen in the interstate, what was your reaction?

A. I was scared. I got a call and 1 had left town, arid when I left
they had the metal structure tied up to a crane and they were re-
welding and straightening it out. Then I get a call saying that
the sigh had fallen in the interstate, which I didn't know could
happen. And not only was it not the one that I had a problem
with, it was one below that, and I was informed that the middle
sign was leaning again and that the traffic was stopped in the
interstate. They couldn't move anywhere because thesign was
blocking the interstate and the sigh was leaning. One had
already fallen it the interstate, and I was scared that the other
one was going to fall and kill somebody.

Tr. II, p. 112, line 22 - p. 113, line 10; R. 1171, line 22- 1172, line 10. There is no

evidence to the contrary.

There is also no djspute that the sign posts had been put to their intended use, as

they had advertising signs on thenv Tr. I, p. 60, line 19 - p: 63, line 25; R. 1149, line 19-

1152, line 25.. There is no evidence that the sign posts were not being used as intended.

Because the exception to the exclusion restores coverage, the broader meaning of the
term, "arising out of," is to be used. McPhearson v. Michigan Mut. Ins. Co.. 310
S.C. 316, 319-20,426 S.E.2d 77, 771 (1993). As McPhearson states, "where the
words ofa policy are capable of two reasonable interpretations, that construction will
be adopted which is most favorable to the insured." Id.

Our Supreme Court has construed "sudden" in an exception to an exclusion to mean
"unexpected." Greenville Country v. Insurance Reserve Fund, a Div. of the S.C.
Budget and Control Bd., 313 S.C. 546, 548. 443 S.E.2d 552, 553 (1994) reh 'g
denied.
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The exception to exclusion m is, therefore, fully applicable to the situation at hand. It

obviates any exclusionary effect that exclusion m would have inthe situation at hand.

Even if the exception did not consume the exclusion in this case, exclusion m

should not be effective to exclude coverage for Mr. Rhodes' primary damage claim, the

loss of use ofreal property. When the exclusion isconstrued narrowly - to give as much

coverage as reasonably possible - as our law requires Owners Ins. Co. v. Clayton, 364

S.C. 555, 560, 614 S.E.2d 611, 614 (2005) reh'g denied, and construing "arising outof

as "caused by," as must be done in an exclusion, Id, at 561, 614 S.E.2d at 614 citing

McPhearson v. Michigan Mut. Ins. Co., supra., exclusion m is inapplicable. The

property damage, specifically the loss ofuse, was not caused to the real property by a

defect, deficiency, inadequacy ordangerous condition inthe sign posts - which would be

required for exclusion m to be applicable. The loss of use was caused by the State not

allowing signs to be re-erected on the property, as testified by the Director of Outdoor

Advertising for the South Carolina Department ofTransportation, Mr. Keith C. Melvin.

Tr. Ill, p. Ill, line 15 - p. 115, line 13; R. 1200, line 15- 1204, line 13. For purposes of

inclusion within coverage, such damage was a consequence of the occurrence - it

"flowedfrom" the occurrence or was"causally related" to it - but it was not "caused by"

the defect in the insured's work, as required to exclude coverage.

D. Exclusion n does not Exclude Coverage in the Circumstances of this
Case.

Exclusion n isquoted supra, pp. 6-7. In the context of this case, if applicable, it

would exclude damages claimed, inter alia, for loss of use of the sign posts (C&B

Fabrication's "work" or product) or "impaired property" if the sign posts or impaired

property were withdrawn or recalled from the market or from use by a person or
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organization because of a defect, deficiency, inadequacy or dangerous condition in the

sign posts or in the "impaired property."

The real property at issue is not "impaired property" under the definition because

it cannot be restored to its intended use by removing or repairing the sign posts. The real

property is also not the insured's "work" or "product," so it fits into none of the three

categories of property to which exclusion n applies. Exclusion n is, therefore,

inapplicable.

As pointed out above, moreover, the primary damage to the real property for

which Mr. Rhodes seeks recompense - its loss of use - was not because of a defect or

deficiency in the sign posts, Their loss of use was because of the South Carolina

Department of Transportation's withdrawal of Rhode's permit to erect advertising signs

on the real property. The permits were withdrawn because the business on the property

was determined to be a sham. As Mr. Melvin, the S.C. DOT'S director of outdoor

advertising, testified, Mr. Rhodes would still have his permit to erect signs on that real

property if the signs did not fall or start leaning, Tr. Ill, p. 115, lines 7-13; R. 1204, lines

7-13, which caused the DOT inspectors to come onto the property and observe the

condition of the business. They would not otherwise have come onto the property-

Losing the permit was, therefore, a consequence of the sign's falling but their loss was

not "because of the defect in the insured's work or product.

"Impaired property" is defined supra., p. 7. It means tangible property, other than
the insured's "work" or "product" that cannot be used or is less useful because it
incorporates the insured's "work" or "product" that is thought to be defective or
dangerous if the property can be restored to use by, inter alia, removal of the
insured's "work" or "product."
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When the exclusion is construed narrowly in favor of coverage, as it must be,

Horrv County v. Insurance Reserve Fund, 344 S.C. 493, 499, 544 S.E.2d 637, 640 (Ct.

App. 2001),6 exclusion n is insufficient to preclude coverage of the damages to Mr.

Rhodes' real property, including its loss ofuse. If the exclusion isambiguous, moreover,

as it is, resulting from the exclusions' use of the term, "because of," it is construed

against the insurer and in favor ofcoverage. South Carolina State Budget and Control

Bd.. Div. of Gen'l Svcs. Ins. Reserve Fund v. Pruice, 304 S.C. 241, 145-46, 403 S.E.2d

643,646(1991).

Auto-Owners as the insurer bears the burden of establishing the applicability of

exclusions in its policy. Owners Ins. Co. v. Clayton. 364 S.C. 555, 560, 614 S.E.2d 611,

614 (2005) citing Boggs v. Aetna Cas. and Sur. Co., 272 S.C. 460, 252 S.E.2d 565

(1979). In the case at hand, Auto-Owners has failed to meet its burden ofestablishing the

applicability ofexclusions k, 1, m, or n. Not one ofthese four exclusions is effective to

deny coverage for the uncontradicted damages brought forth in Mr, Rhodes' lawsuit

against Auto-Owners' insured, as the Trial Court correctly held.

CONCLUSION

The Trial Court's Order of November 7, 2006, R.l3-60, and two Orders

supplementing that Order, R. 61-62, 63-64, should be affirmed. The Trial Court

correctly ruled, based on uncontradicted evidence, that Mr. Eadon was an insured; the fall

ofthe sign post was an occunence; property damage to other property was caused by the

occurrence; and no exclusions in the policy were effective to destroy coverage. There is

6 TheHorry County Courtstated, "[exclusions in an insurance policy arc to be
interpreted narrowly and to thebenefit of the insured."
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evidence in the record, e.g. sworn testimony and exhibits, which supports the holding of

the Trial Court, who tried this declaratory, action in a bench trial. The Trial Court's

Orders are not based on an error of law. This Court should, therefore, affirm the Trial

Court's holding and remand the case for consideration of Mr. Eadon's motion for costs

and attorney fees.

The Trial Court's Order should be affirmed;

Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Columbia, South Carolina
November 17,2008

William O. Sweeny, III
William R. Calhoun, Jr.
1515 Lady Street
Post Office Box 12129

Columbia, South Carolina 29211
(803)256-2233

Attorneys for Marion L. Eadon, C&B Fabrications,
Inc. and Low Country Signs, Inc.
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REPLY ARGUMENT

I. RESPONDENTS IGNORE THE UNAMBIGUOUS LANGUAGE OF THE

POLICY AND THE DISTINCTION BETWEEN AND INDIVIDUAL AND A

CORPORATION IN SUPPORT OF THEIR ARGUMENTS THAT MARION L. EADON
MEETS THE DEFINITION OF AN INSURED UNDER THE FACTS OF THIS CASE.

There has never been an issue of fact in this case concerning whether the

named insureds on the Auto-Owners policy are corporations. The policy is clear on its

face that that the policy was issued to corporations. The entities named on the policy

both have "Inc." included in their names and the Declarations Page specifically states

that the entities insured are "corporation." (R. pp. 1296-1339) Because the policy is

clear on its face and there is no ambiguity, there is no need to look beyond the terms of

the policy. Even if there were some type of ambiguity, Eadon states that he intended for

the policy to insure a corporation and no other type of entity. (R: pp. 1107-1109). When

he signed the insurance application, he signed it on behalf of the corporation as an

officer of the corporation. (R. pp. 1110-1111). The only issue of fact identified by the trial

court concerned the correct names of the corporations being insured, which the

stipulation between the parties resolved.

As previously stated, the parties to the policy reformed the policy to reflect the

named insureds to be "C8tB Fabricators, Inc. and Low Country Signs & Fabrication, Inc.

both d/b/a C&B Fabrication, trade name of these corporations." Respondent Eadon's

dismissal of the distinction between an individual and a corporation is summed up by his

statement that "The effect of this stipulation was that, in considering coverage, the

judgment in Rhodes v. Marion L. Eadon d/b/a C&B Fabrication was deemed to be

. awarded against Rhodes v. Marion L. Eadon d/b/a/ C&B Fabricators. Inc." (Eadon's

Initial Brief, p.2). Somewhat differently, but to the same end, Rhodes, never conceding

that the policy insures corporations, states, "Therefore, C&B Fabrication [not a corporate

entity] is insured. (Rhodes Initial Brief, p. 19).
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These pronouncements ignore that "C&B Fabrication" is not an entity in itself. It

is a fiction. It has no significance apart from what precedes the "d/b/a." Ifa judgment is

rendered against Marion L. Eadon d/b/a C&B Fabrication (who is not listed as a named

insured), it will be a judgment rendered against an individual doing business under a

fictitious trade name. This is entirely different from a corporation doing business under a

tradename.

Eadon's argument is that because both Marion L. Eadon and a corporation do

business under the same trade name, Marion Eadon is the corporation; they are one

and the same. However, this a legal impossibility - as stated in Auto-Owners' initial

Brief, an individual can not be a corporation and a corporation can't be an individual.

They are separate and distinct legal entities. Hunting v. Elders. 359 S.C. 217, 597

S.E.2d 803 (S.C.App. 2004) (corporation is an entity, separate and distinct from its

officers and stockholders). '....',-

Rhodes admits in his Initial Brief that he never intended to sue a corporation, that

the corporation (C&B Fabricators, Inc.) went out of business, "[hjowever, C&B

Fabrication was still in business as it had been all along." (Rhodes Initial Brief, p. 10, 17-

18). It has been Rhodes' position throughout both cases that Marion Eadon d/b/a C&B

Fabrication is a separate and distinct entity from the corporations insured under the

policy. This is because, for some reason, he was concerned that the defense "ploy" in

the Rhodes case was to "deflect liability onto a defunct corporate entity with no assets

(C&B Fabricators. Inc.)." (Rhodes Initial Brief, p. 10).

There is simply no escaping the fact that Rhodes and Piedmont intended to sue

an individual and avoid suing and receiving a verdict against a "defuncf corporation.

They went after Eadon personally, and what they will receive, if they are successful, is a

personal judgment against Marion L. Eadon, who is not listed as a named insured on the

policy issued by Auto-Owners.
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That being the case, the Respondents have the duty to prove that Marion L.

Eadon. the individual, meets the definition of an insured under the facts of this particular

case. They failed to do so, and the trial court's determination on this issue was an enor

of law.

Eadon argues that the phrase "with respect to their duties as your officers and

directors" means that if he is sued for anything having to do with the corporation's

business, he automatically meets the policy definition of an insured. This argument

requires that the Court adopt an interpretation of the policy that renders the policy

definition of an insured meaningless

It is true that corporate officers and directors are insureds under the policy, "but

only with respect to their duties as your officers and directors." This limiting phrase,

when read in conjunction with the remainder of the Who IsAn insured definition, is clear.

The definition goes on to state,

Each of the following is also an insured:

a. Your employees, other than your executive officers, but only for acts
within the scope of their employment with you...

(R. pp. 1312-1314).

Unlike other employees, it is not enough for an officer to be acting within the

scope of his employment with the corporation to meet the definition of an insured. An

executive officer is only insured with respect to his duties as an officer. See. Creel v.

Louisiana Pest Control Insurance. Inc.. 723 So.2d 440 (La. Ct. App. 1998). Auto-

Owners does not contend that there must be a finding of liability against a corporation

before an executive officer meets the definition of an insured. However, the policy

requires that an executive office claiming to be an insured must prove that he was acting

with respect to his duties as a corporate officer.
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Eadon failed to make the requisite showing Byhis own admission, the negligent

acts alleged in Rhodes and Piedmont's amended complaint are not within his duties as

an officer. His only duty as an officer of C&B Fabricators, Inc. and LowCountry Signs&

Fabrication, Inc. was to provide money and insurance for the operation of the

corporations. (R. pp. 1105-1114). Chuck Benenhaley, an employee of the corporation,

was in charge of running the business and everything involved with building, erecting,

inspecting and repairing signs. Itwas not within Eadon's duties as an officer to run the

corporation, do any sign work, determine what materials were needed to perform sign

work, negotiate any contracts or supervise the sign work of any of the employees. He

did not personally design, build, repair or inspect any signs. Itwas not within his duties

as an officer of the corporations to design signs, build signs or repair signs. (R. pp.

1103-1105,1114.1205-1209).

Although it is alleged that Eadon met and spoke with Rhodes about contracting

to build the signs and that Eadon approved a price reduction, Eadon was' not sued for

making the deal or reducing the price. As Judge Dennis put it. "the deal is not the tort"

(R. pp. 1238-1239). He was sued for negligently fabricating, erecting, inspectirig and

repairing the signs. None of these activities were within his knowledge, experience or

duties as an officer of the corporation, nor was he personally involved in any of these

actions. (R. pp. 1103-1105, 1114, 1205-1209). Furthermore, Eadon testified that he did

not undertake any action with regard to Rhodes within his duties as an officer of

LowCountry Signs &Fabrication, Inc. (R. pp. 1117-1118).

The cases cited byEadon as persuasive authority are distinguishable. In Martin

v. USF&G Co., 996 S.W.2d 506 (Mo. 1999), the officer claimed that the installation of a

pipe was within his duties as an officer. Id at 509-510. In our case, Eadon specifically

denies that the actions hewas sued for are within his duties as a officer. His testimony
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could not be more clear on this point. There is no ambiguity in the policy to be resolved

under the facts of our case.

Marathon Ashland Pipe Line LLC v. Maryland Cas. Co.. 243 F.3d 1232 (10lh Cir.

2001) has no bearing on the issue before the Court. Marathon Ashland does not involve

an executive officerseeking coverage, nor does it discuss the policy provisionat issue in

this case. The analysis in Marathon Ashland regarding coverage for the negligence of

an additional insured is not applicable to our situation. Auto-Owners' definition of an

insured specifically states that an executive officer is only covered with respect to his

duties as an officer of the insured corporation. Auto-Owners references the cases cited

in its Initial Briefas the applicable persuasive authority on this issue.

Furthermore, the trial court erred in applying the reasonable expectations

doctrine to defeat the unambiguous terms of the policy. Eadon agrees in his Initial Brief

that the doctrine has been rejected in South Carolina, but that the trial court only used

the word "expectations" in the context of determining the parties intentions. (Eadon

Initial Brief, p. 20) Rhodes, in error, contends that South Carolina has adopted the

reasonable expectations doctrine. However, whether you apply the reasonable

expectations doctrine or the rule of construction championed by Eadon,

[wjhere the terms of a written instrument are unambiguous, clear and
explicit, extrinsic evidence of statements of any of the parties to it, made
contemporaneously with or prior to its execution, is inadmissible to
contradict, add to, subtract from, vary or explain its terms, in the absence
of fraud, accident or mistake in its procurement.

Bruce v. Blalock. 241 S.C. 155, 127 S.E.2d 439 (1962). As previously discussed, the

trial court did not identify any ambiguity in the policy, and there is no ambiguity in the

policy, that wouldwarrant examination of Eadon's expectations. Even if there were, his

testimonyis clear that he intended to insurea corporate entity.
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II. AUTO-OWNERS HAS NOT WAIVED, NOR SHOULD IT BE ESTOPPED
FROM SEEKING A DETERMINATION OF WHETHER MARION L. EADON MEETS

THE DEFINITION OF AN INSURED UNDER THE FACTS OF THIS CASE.

Rhodes and Piedmont raise as an additional ground that Auto-Owners either

waived the right to raise, or should be estopped from seeking a determination of,

whether Marion L. Eadon meets the definition of an insured under the facts of this case.

First, Rhodes and Piedmont have no standing to raise these issues. They are not a

party to the contract with Auto-Owners and are not insureds under the policy. See. In re

Estate of Anderson. 559 S.E,2d 222 (N.C. App. 2002) ("an estoppel operates neither in

favor of. nor against, strangers-that is persons who are neither parties nor privies to the

transaction out of which the estoppel arose."); 28 Am.Jur 2d Estoppel and Waiver§ 115

(1966).

Eadon, the person claiming to be an insured under the policy, does not raise the

issues of waiver or estoppel in his Initial Brief, and therefore has abandoned the issue.

I'on. LLC, v. Town of Mount Pleasant; 338 S.C. 406, 420, 526 S.E:2d 716 (2000) ("[a]

respondent may abandon an additional sustaining ground ... by failing to raise it in an

appellate brief."). Therefore, these issues are not properly before this Court.

Furthermore, an insurance company cannot waive into coverage by omitting a

coverage issue from a reservation of rights letter or failing to inform an insured of a

known coverage issue. South Carolina courts have repeatedly held that waiver does not

apply in the insurance coverage context. "Waiver cannot create coverage and cannot

bring into existence something not covered in the policy." Alverson v. Minnesota Mut.

Life Ins. Co.. 287 S.C. 432, 524 S.E.2d 140, 142 (Ct. App.1985); Laidlaw Environmental

Services (TOO, Inc. v. Aetna Cas. & Sur. Co. of Illinois. 338 S.C. 43, 524 S.E.2d 847
t •.•••••'

(Ct. App. 1999); Johnson v. Wabash Life! Ins. Co.. 244 S.C. 95, 135 S.E.2d 620 (1964)

(holding the doctrine cannot be invoked by an insured to create a primary liability of the

insurer for which all elements of a binding contract are necessary.)

ROA-Page 1532



In Laidlaw, the insured attempted to argue that an adjuster for Aetna made

certain admissions regarding coverage in a letter resulting in a waiver of a coverage

defense. In adhering to the long-standing rule of law in South Carolina, the court

rejected the argument, finding that an insurance company cannot waive into coverage.

Laidlaw, 524 S.E.2d at 852. The Laidlaw court also discussed that there could be no

waiver because Aetna, just like Auto-Owners in the present case, repeatedly reserved all

of its rights under the terms of the policy, jd- Therefore, the doctrine of waiver does not

apply in this case and can not be used to prevent Auto-Owners from pursuing a valid

coverage position in this case.

Rhodes and Piedmont also argue that Auto-Owners should be estopped from

arguing that Eadon is not an insured as defined by the policy. Under South Carolina

law, the essential elements of estoppel are divided between the estopped party and the

party claiming estoppel. Southem Dev. Land and Golf Co.. Ltd. v. South Carolina Pub.

Serv. Auth.. 311 S.C. 29, 426 S.E.2d 748 (1993). As to the estopped party, the essential

elements are: (1) conduct amounting to a false representation or concealment of

material facts, or conduct calculated to convey the impression that the facts are

otherwise than, and inconsistent with, the party's subsequent assertions; (2) intention or

expectation that such conduct be acted upon by the other party; and (3) actual or

constructive knowledge of the real, facts. ]d.

As to the party claiming estoppel, the essential elements are (1) lack of

knowledge or the means of acquiring, with reasonable diligence, knowledge of the true

facts; (2) reasonable reliance on the other party's conduct; and (3) a prejudicial change

in position. ]d. -

Rhodes and Piedmont had no right to rely on any statement made by Auto-

Owners to Eadon. They are not insureds under the policy. In addition, none of the

Respondents have made a showing of or even argued a prejudicial change in position
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as a result of any action taken by Auto-Owners. Eadon has testified that even if he had

known that he would not be covered under the policy for a jury award, he would not have

settled the case with Rhodes. . He also has testified that he does not know what, if

anything he would have done differently. (R. pp. 1122-1126). It is Eadon's burden to

prove the affirmative defense of estoppel. Provident Life and Ace. Ins. Co. v. Driver.

317 S.C. 471,478, 451 S;E.2d 924, 929 (Ct. App. 1994).

Furthermore, Respondent's claims as to when the issue of Eadon's status as an

insured was first raised is! disingenuous. Auto-Owners served several requests to admit

upon Rhodes on March 5, 2004. In response, Rhodes admitted that C&B Fabrications,

Inc and Low Country Sighs, Inc. were not defendants in the Rhodes case and that they

did not allege that "Eadon was acting as an officer, director, employee or agent of C&B

Fabrications, Inc. or Low|Country Signs. Inc. at the time of the events which are the

subject of the allegations in the complaint." (R. pp. 1086-1088). Eadon also served

responses to the Request to Admit. (R. p. 1090).

In addition, Rhodes and Piedmont served their own Requests to Admit upon

Auto-Owners regarding this issue. This Request to Admit was forwarded to Eadon's

counsel as well as to the Plaintiff. Rhodes sought the following admission:

The Plaintiffs policy of insurance, effective September 17, 2000,
identified in the Complaint in this action, which named as the insured
"C&B FabricationsjInc &Low Country Signs Inc" was issued for the
purpose of insuring, within the provisions of the policy, the operation or
operations conducted by Marion L. Eadon under whatever name and
style used by him as either C&B Fabrications Inc. or C&B Fabrication, or
C&B Erectors, Inc., or Low Country Signs Inc.

Auto-Owners reply'was: "Denied as stated. The Plaintiff craves reference to its

policy as to who is an insured under the terms of the policy." (R. pp. 1091-1092).

Eadon's status as an insured was cleariy an issuewell before the Rhodes trial inAugust

2004.
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Rhodes also argues that Auto-Owners admitted that Eadon was an insured by

way of pleadings contained in a complaint filed in this case. That complaint was

amended and is not the pleading upon which this case proceeded to trial. In addition,

the allegations referenced were denied by the Respondents. (Complaint and Answers to

Complaint). "Mere allegations, denied by the other party, are not evidence." Bowers v.

Bowers. 304 S.C. 65, 403 S.E.2d 127 (1991); see also Vermeer Carolinas. Inc. v.

Wood/Chuck Chipper Corp.. 336 S.C. 53, 518 S.E.2d 301 (1999)("Allegations in a

[cjomplaint denied in answer are evidence of nothing.").

Based upon the foregoing. Auto-Owners requests that the Court decline to

entertain the issues of waiver and estoppel. The issues are not properly before the

Court, and even if they were, there is no evidence in the record to support waiver or

estoppel.

III. EADON'S MOTION FOR COSTS IS NOT PROPERLY BEFORE THIS COURT
AND HAS NO MERIT.

Eadon raises in his Initial Brief that the trial court did not rule on his motion for

costs and asks the Court to do so: This issue of attorneys fees and costs incurred as a

result of the proceedings before the tower court is not properly before this Court. That is

a matter to be decided by the trial court if (1) Eadon is ultimately determined to be the

prevailing party in this litigation and (2) an award of attorneys fees and costs is deemed

appropriate by the trial court under the circumstances.

Even if the issue were properly before the Court, the motion should be denied.

First, Eadon did not plead a basis for the recovery of attomeys fees and costs. He did

assert a counterclaim in response to Plaintiffs Amended Complaint or Plaintiffs Second

Amended Complaint seeking attorneys fees and costs. (R. pp. 716-721). Therefore, he

has failed to plead a basis for the recovery of attorneys fees and costs, and his motion

should be denied.

ROA-Page 1535



In addition, no basis exists for the imposition of fees and costs against Auto-

Owners. "As a general rule, attorney's fees are not recoverable unless authorized by

contract or statute." Heqler v. Gulf Ins. Co.. 270 S.C. 548, 243 S.E.2d 443 (1978).

Eadon does not assert a right to recover attorneys fees under any statute. Eadon has

not asserted a counterclaim for relief pursuant to § 38-59-40(1). (R. pp. 716-722). In

addition, the policy contains no basis upon which to grant Eadon's motion for attomeys

fees.

Furthermore, Heqler provides no basis upon which to grant Eadon's motion for

costs. In Heqler. the insurance company contended that it had no duty to defend the

insured. Id. The Court reasoned that the insurance company had a contractual duty to

defend that insured, and therefore had a duty to reimburse the insured his attorneys fees

and costs for successfully requiring the company to continue to defend.

Heqler is distinguishable from this case. In this case, there is no issue regarding

the duty to defend, only the duty to indemnify. Auto-Owners has defended the Rhodes

action and continues to do so. Auto-Owners' contractual duty regarding indemnification

is that it only has a duty to indemnify an insured for damages covered by the terms of

the policy. This action is to determine if the jury's verdict represents covered damages

against an insured.

South Carolina law does not support requiring Auto-Owners to pay Eadon's

attorneys fees and costs in this action. The General Assembly's passage of S.C. Code

Ann.. § 38-59-40(1) is evidence of this. Section 38-59-40(1) provides, in pertinent part:

In the event of a claim, loss, or damage which is covered by a policy of
insurance ... and the refusal of the insurer ... to pay the claimwithin ninety
days after a demand has been made by the holder of the policy ...and a
finding on suit of the contract made by the trial judge that the refusal was
without reasonable cause or in bad faith, the insurer ... is liable to pay the
holder, in addition to any sum or any amount otherwise recoverable, all
reasonable attorneys' fees for the prosecution of the case against the
insurer ... The amount of reasonable attorneys fees must be determined

10
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by the trial judge ... The amount of the attorneys' fees may not exceed
one-third of the amount of the judgment.

Our Supreme Court has stated,

Cjeariy, it was not the intent of the legislature to require payment of
attorney fees in every contested case won by the insured. Attorney fees
may be allowed the plaintiff only when the refusal to pay is ". . without
reasonable cause or in bad faith, ..." Every case must be determined
on its own facts. The plaintiff would not necessarily be entitled to have his
attorney's fees paid by the company merely because a verdict was
directed in favor of the plaintiff.

Baker v Pilot Life Ins Co.. 268 S.C. 609, 235 S.E.2d 300, 302 (1977). See ajsg, Spinx

Oil Co.. Inc. v. Federated Mut. Ins. Co.. 310 S.C. 477. 427 S.E.2d 64g (1993)("As a

prerequisite to awarding attorneys' fees, Section 38-59-40(1) requires a finding that the

insurer's refusal to honor the claim was without reasonable cause or done in bad faith.").

If an insured is entitled to attorneys fees and costs in every action in which it

prevails under the common law. there would be no need for § 38-59-40(1). Clearly.

Auto-Owners has a right to litigate whether a claim for damages is covered under the

terms of its policy. Under South Carolina law, an insurance company is not saddled with

the burden of paying for attorneys fees and costs for bringing an action in good faith to

receive guidance from the court regarding its duty to indemnify an insured for damages

not covered under the insurance policy.

For these reasons, Auto-Owners requests that the Court decline to entertain this

issue. If the Court considers the motion at this time, Auto-Owners requests that it be

denied.

IV. RESPONDENTS' ARGUMENTS FAIL TO ADDRESS THE FACT THAT THE
ONLY PROPERTY DAMAGE THAT OCCURRED IN THIS CASE IS THE DAMAGED
SUSTAINED TO THE PRODUCT OF EADON'S FAULTY WORKMANSHIP AND
THEREFORE NO COVERAGE IS AVAILABLE UNDER THE POLICY.

Respondents assert that Auto-Owners should have directed this court's attention

to the Supreme Court of South Carolina's March tO, 2008 decision in Auto Owners Ins.

Co., Inc. v. Newman, — S.E.2d —, 2008 WL 648546 (2008) as an authority on
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particular issues in this appeal. .However, Auto-Owners did not direct the Court to this

authority because Newman decisbn issued on March 10, 2008 is not a final order. The

decision has not been released for publication in the reporters. On the contrary, the

Supreme Court recently granted a petition for rehearing in Newman on August 10, 2008,

and the opinion is still subject to revision or withdrawal. Nevertheless, Newman would

demand a reversal of the circuit court in this case as well, since Respondents have failed

to allege or show "third party bodily injury or damage to other property." Newman.

2008 WL 648546, at *3 (emphasis added).

In this case, it is alleged that one of the three signs fell on the interstate as the

result of the faulty workmanship of Eadon. (R. p. 269). There is no dispute that the two

other signs had to be removed by order of the South Carolina Department of

Transportation,.because the DOT deemed the signs unsafe, even though they did not

fall. (Respondent Rhodes':. Initial Brief, p. 7; Respondent Eadon's Initial Brief, p. 9).

Rhodes alleges that as a result of Eadon's poor work, he lost millions of dollars in

revenue from lost use of the signs and the diminution of the real estate because it no

longer had the signs upon it. (R. pp 1192, 1173-1174, 1178-1186). Rhodes also had to

pay to have the signs removed. (R. pp. 1143,1161-1163).

The trial court in this case concluded that all damages sustained by Rhodes as a

result of Eadon's faulty workmanship, except for the $153,960.00 paid from Rhodes to

Eadon for three sigris themselves, is a covered loss under Eadon's CGL policy.

However, the circuit court erred in its decision because 1) noneof the alleged "property

damage" stems from an "occurrence" because no "other property" was damaged
i • • • >

besides Eadon's own product or work; 2) all of the alleged damages arise solely out of

physicaldamage and loss ofuse of Eadon's work product, all ofwhich is unambiguously

excluded under the policy.
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A. "PROPERTY DAMAGE" THAT ARISES OUT OF FAULTY

WORKMANSHIP AND DAMAGES ONLY THE WORK PRODUCT OF THE INSURED

IS NOT THE RESULT OF AN "OCCURRENCE" UNDER A CGL POLICY PURSUANT

TO SOUTH CAROLINA LAW.

In L-J v. Bituminous Fire & Marine Insurance Co.. 366 S.C. 117, 621 S.E.2d 33

(2005) the Court found that although the deterioration to the roadways may have

constituted "property damage" under the policy, the various negligent acts of the

subcontractors upon which the developer based its claim did not constitute an

"occurrence" for which the CGL policy provided coverage. ]d. at 123, 621 S.E.2d at 36.

Specifically, the Court found that the developer's claim alleged negligent construction

causing damage only to the work product itself (i.e. the roadway), and that such a claim

was merely one for faulty workmanship. ]d. Because damages to the work product

alone resulting from faulty workmanship could not typically be said to have been "caused

by an accident or by exposure to the same general harmful conditions," the Court

reasoned that such claims for faulty workmanship did riot constitute an "occunence"

falling within the policy's coverage. ]d.

1. Respondents must show "damage to other property," or else
no "occurrence" may be found.

The Respondents may establish an "occunence" where a claim for faulty

workmanship results in either "third party bodily injury" or "damage to other property." Id.

n. 4. Respondents have failed to allege or show any third party bodily injury. Therefore,

to establish an occurrence. Respondents must demonstrate "damage to other property,"

or no occunence triggering coverage exists in this case. jd.

Respondents first attempt to satisfy this requirement by baldly asserting that,

because one of the signs fell, then an "occurrence" must have taken place triggering

coverage of all the Rhodes claims. This; however, is insufficient to establish damage to

"other property" in light of L^J and CD. Walters Constr. Co.. Inc. v. Fireman's Ins. Co. of

Newark, 281 S.C. 593, 596, 316 S.E.2d 709, 711 (Ct.App.1984) An "accident" will not
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be found where faulty workmanship causes the workman's product to fail, injuring itself

alone, jd. Falling over is how a faultily constructed and erected sign fails, just like

cracking and deteriorating is how a faultily constructed road fails. The fact that the work

product itselffailed and was damaged is insufficient to establish an occunence. ]d.

There is.no evidence that the sign that fell damaged any "other property" of

Rhodes when it fell. The sign fell on the Interstate, but Respondents failed to show that

the interstate suffered "property damage" when the sign fell. Eadon asserts that

"accident" is defined "from the perspective of the victim...." (Respondent Eadon's Initial

Brief, p. 25 ) (citing Peaqler v. USAA Ins. Co.. 368 S.C. 153, 161, 628 S.E.2d 475, 479

(2006)). Therefore, Rhodes must show that his property, other than the work productof

Eadon, suffered "property damage" when the sign fell. If Respondent's cannot show

some "property damage" to Rhodes'"olher property," this case is indistinguishable from

L-J, and no "occurrence" exists.

Respondents try to show "damage to other property" by showing that Rhodes

undertook expenditures to' address the failure of the signs. However. Respondents cite

to no authority that,shows that the expenditure of money constitutes "damage to other

property." Indeed, the victim in UJ certainly expended money to address the

deteriorated road. However, this expenditure was insufficient to establish "damage to

other property." Therefore, Respondents cannot meet their burden by relying on

Rhodes' expenditures.

Respondents then try to meet this requirement by showing that Rhodes lost the

use of his signs, costing him money. However, the loss of use of the work product itself

is not "damage to other property," Rather, the victim in L^J certainly lost the use of the

road while it was deteriorated and in disrepair. Nevertheless, the loss of use of the
' i ' '.•'•'..

property itself was insufficient to show that' "other property" had been damaged.
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Therefore, Respondents cannot meet their burden by relying on Rhodes' loss of use of

the signs.

Respondents finally try to meet this requirement by arguing that Rhodes suffered

some damage to his "real estate" or "real property" to establish damage to "other

property." However, the substance of this argument is nothing more than the "signs

injured themselves." Respondents stress to this Court that the signs became "fixtures"

once they were attached to the land, and thus the signs become part of the "real

property." Assuming this is true, this is a distinction without a difference. Even if the

signs were transformed in the eyes of the law into "real property" by their joinder to the

land, this does not make an injury to those signs suddenly "damage to other property."

The signs' classification as fixtures do not change the fact that the signs are still Eadon's

work product.

On the contrary, when the signs became fixtures and thus indistinguishable from

the real property upon which they were erected, the signs and the surrounding real

property should be treated as Eadon's work product: LrJ and CD. Walters support this

result. Certainly, the road in L^J.was a fixture and an improvement to the real property.

Moreover, the real property was certainly worth more with a functioning road than

without one. However, an injury to the road itself, without more, was insufficient to

establish "damage to other property," regardless of any devaluation or impediment to the

use of the dirt underneath it. Similarly, the Court of Appeals in CD. Walters did not

distinguish the land from the trees.

Likewise, in this case, the signs remain Eadon's work product and do not

constitute "other property" whether or not they are considered fixtures. If they are

considered fixtures, the fact that that the landthey sat on was worth more with the signs

than without them does not constitute damage to "other property." The signs still only

damaged themselves, and no "other property," whether they were real property or
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chattel. Therefore, Respondents cannot meet their burden by relying on Rhodes' loss

of use of the signs or the diminution ofvalueof the surrounding "realproperty."1

Respondents fail to establish one other piece of Rhodes' property, separate from

the signs themselves, that was damaged in this case. This case is indistinguishable

from Ul inthisregard. South Carolina has established that"any liability that is incurred

because of faulty workmanship is part of the insured's contractual liability, not an

insurable event under a CGL policy." L-J, Inc. v. Bituminous Fire & Marine Ins. Co.: 366

S.C. 117, 122 621 S.E.2d 33, 35 (2005) (citing Isle of Palms Pest Control Co. v

Monticello Ins. Co.. 319 S.C. 12, 16, 459 S.E.2d 318, 320 (Ct.App.1994) (emphasis

added). Therefore, noliability is triggered under the policy for Rhodes alleged damages.

2. The court should not conflate the facts in this case to require
only the showing of one "occurrence," as Rhodes' alleged
damages are divisible:

Respondent Rhodes seeks to establish an occurrence triggering coverage for all

of his alleged damages by the single event of one of the signs falling on January 20,

2001. (R. pp. 269-274). However, even if this was an "occurrence" it is not an

occurrence that would trigger coverage for the damages stemming from the removal

other two signs, as required under the policy. See 1(b). The falling sign is not an

"accident* thatdirectly "caused" the two still-standing signs' removal, as required by the

policy. See 1(b) (emphasis added). Rather, itwas the faulty workmanship of Eadon that

caused the two still-standing signs to be removed by order of the South Carolina

Department of Transportation.

The Respondents have not shown that the signs would not have had to be

removed "but-for* the falling of the first sign. See Oliver v. S.C' Deo't of Hwvs. & Pub.

It is telling that Rhodes diminution in value claim wascalculated using the"Income Approach" to
real estate evaluation. The "income" wasderived solely from thefact that thesignswere fixtures
on the property. The appraiserused the billboard leases as the basis to determine income (R
pp. 1188-1189). J
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Transp.. 309 S.C. 313. 316. 422 S.E.2d 128, 130 (1992) (defining "causation in fact"

utilizing the "but for" method). On the contrary, the undisputed facts in this case

establish that there is every reason to believe that the signs would have had to be

removed regardless of the falling of the first sign, since one of the two still-standingsigns

was already previously leaning towards the highway, and the DOT had already ordered

Rhodes to repair it. (R. pp. 1198-1199).

All of the damages relating to the two still-standing sighs stem from Eadon's

faulty workmanship and the subsequent order of removal by the Department. This

causative chain includes no "occunence," even if the falling of the first sign is an

"occurrence" for the damages stemming from the loss of that sign.2 Therefore, no

coverage is triggered for any damages stemming from the removal of the two remaining

signs.

B. EVEN IF THE COURT FINDS AN "OCCURRENCE," THE DAMAGES
ARE STILL EXCLUDED BY THE PROVISIONS OF THE CONTRACT.3

Appellant's policy with Respondent Eadon is not ambiguous and could not be

any clearer, Exclusions K, L. and M exclude any "property damage" to Eadon's

"product," Eadon's "work," or any "impaired property" that incorporates Eadon's

"property" or "work." Moreover, Exclusion N excludes any coverage for any "damages"

arising out of "the loss of use, withdrawal, recall, inspection, repair, replacement,

adjustment, removal, or disposal" of Eadon's "product," Eadon's "work," or any "impaired

property." Taken together, these four exclusions completely bar Eadon from seeking

Respondent Eadon makes this very point in his argument on Exclusion N: "Their loss of use
was because of the South Carolina Departmentof Transportation's withdrawal of Rhode's (sic)
permit lo erect advertising signs on the real property The permits were withdrawn because the
business on the property was determined to be a sham." (Respondent Eadon's Initial Brief, pp.
44-45) (emphasis in original). If this argument is true, then no "occurrence" exists that triggers
coverage for this loss of use.
3Throughout this portion ofthe brief, Auto-Owners refers to "Eadon's faulty" or"defective" work.
Auto-Owners acknowledges that there has been no finding that Eadon didanything wrong or that
the work performedwas faulty. The phrase is used for the sake of simplicity only.
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coverage under the CGL policy for the damages sought by Rhodes. Appellant has

discussed the application of these exemptions in detail in its initialbrief, and rather than

reciting its arguments in this memorandum, Appellant will merely rebut the fallacious

arguments raised by Respondents in their briefs for the court's convenience!

1. The,CGL Policy is not a performance bond, and should not be
construed to operate like a performance bond.

Respondent Rhodes attempts to convince the court that these exclusions mean

there "would never be a covered claim" under a CGL policy because the CGL "policy

insures the very thing" the exclusions purport to exclude. (Respondent Rhodes Initial

Brief, p. 37). This statement is patently inconect. Our Supreme Court has established

that the purpose ofa CGL policy is not to provide coverage for the insured's faulty work

and product, or the loss of use of that faulty work and product Rather, it is intended to

insure against faulty work that causes an accident that causes damage to something

other than the insured's work or product. L^J, Id. at 123, 621 S.E.2d at 36 (citing State

Farm Fire &Cas. Co. v. Tillerson. 777 N.E.2d 986, 991 (III. App. 2002)). Similarly, a

CGL policy is not intended to cover economic loss resulting from faulty workmanship.

Centurv Indem. Co. v. Golden Hills Builders. Inc.. 348S.C. 559, 563-64, 561 S.E.2d355,

357 (2002). CGL insurers are not obligated to provide coverage for an insured in cases

that do not involve accidental injury to property other than that on which insured was

performing its work. CD. Walters Constr. Co., Inc. v. Fireman's Ins. Co. of Newark. New

Jersey, 281 S.C. 593, 316 SE.2d 709 (CLApp.1984).

2. Ifthe "loss of use" of the signs is "property damage," it is
excluded under Exclusions K-N,whether or not you also call
the loss of the use of those signs "consequential damages."

Respondents attempt to avoid the exclusions by stating that "the damage to Mr.

(Respondent Eadon's Initial Brief, p. 39). Simply titling Rhodes' "loss ofuse" ofthesigns

as "consequential damages" is not determinative of the issue of coverage. Coverage is
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determined by looking at whether there is a provision of the policy that allows or

excludes coverage for the specific "property damage" at issue. The loss of use of the

signs is the very damage that Respondents rely upon to establish the existence of

"property damage" in their briefs. Assuming, arguendo, that the loss of use of the signs

is "property damage," it is "property damage" that is unambiguously excluded under

Exclusion K through N4. Referring to it as "consequential damages" in this portion of

Eadon's argument is merely a red herring.

3. The fact that the signs may qualify as "fixtures" or "real
property" does not avoid Exclusion K and L, since the signs
remain Eadon's work and product even if they are "fixtures"
or "real property."

Next, Respondents assert that Rhodes' primary claim is for damage to "real

property" or the "real estate." (Respondent Eadon's Initial Brief, p. 39); (Respondent

Rhodes Initial Brief, pp. 36). As discussed above, the fact that the signs may have been

transformed in the eyes of the law from chattel to real property because Eadon affixed

them to the ground does not change the fact that a sign is still a sign, and these signs

are still Eadon's "work" and "product." See 14(a)-(b) & 15(a)-(b). Rhodes, at best, has

shown nothing more than "property damage" to the signs, which includes the loss of their

use. Exclusions K and L disclaim any coverage for Eadon's faulty product and faulty

work, including any loss of use of that product or work, and therefore no coverage is

available for the loss of the signs, whether they be real property or chattel.

4. Assuming that there is a devaluation of "other" real estate
than the signs themselves, which „ Appellant denies,
Exclusions M and N completely bar any coverage for the
devaluation of any "other" real estate that was caused by the
incorporation and subsequent removal of the signs from the
ground.

If,on the other hand, the loss of use of the signs is not "property damage," then there is no
covered loss under the policy, and the court need not even consider whether the exclusions
apply. See 1(b); see Appellant's Initial Brief, pp. 42-44.
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Exclusion M specifically disclaims the devaluation of any property, in this case

the real estate incorporating Eadon's defective work and otherwise injured by Eadon's

failure to comply with the terms of his agreement with Rhodes. Eadon's attempt to apply

an exception to Exclusion Mis ineffective. (Respondent Eadon's Initial Brief, pp. 42-43.)

First, the exception requires the loss of use of "other property:" Eadon fails to identify

the loss of use of "other property,"aside from the signs itself - his remaining real estate

is entirely "usable." Second, Respondents again conflate the falling of the first sign with

the Department of Transportation's order to remove the other two signs, which was not

caused by an "accident*'at .all, as'required by the exception. (Respondent Rhodes'

Initial Brief, p. 39); (Respondent Eadon's Initial Brief, p. 42): Rather, it was caused by

the Department of Transportation's order to remove Eadon's faulty work product before

any "accident" could take place involving those two signs. Exclusion M applies in full

force without exception in this case.

Respondents also state that a portion of Eadon's work product, the "stumps" of

the signs, still requires removal. (Respondent Eadon's Initial Brief, p. 40). Eadon then

asserts that the presence of these stumps "requires the removal of part of the insured's

work product. This should be a covered cost under Auto-Owner's policy." (Respondent

Eadon's Initial Brief, p. 41). First, this damage would be excluded by K and/or L. In

addition. Exclusion N explicitly states that "removal" or "recall" of Eadon's work product

is not covered. IfEadon desired to have the removalof his faulty work product covered,

he should have either negotiatedfor Exclusion Kto be removed from his agreement with

Auto-Owners, or he should have purchased a performance bond, which is designed to

cover Eadon's faulty workmanship.

Respondents argue that Exclusion N should not apply, but misconstrue the

scope of Exclusion N in his argument. (Respondent's Eadon's Initial Brief, p. 44). As

stated above. Exclusion N exempts any coverage for any "damages" arising out of"the
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loss of use, withdrawal, recall, inspection, repair, replacement, adjustment, removal, or

disposal" of Eadon's "product," Eadon's "work," or any "impaired property." Assuming,

arguendo, that Rhodes has suffered "property damage" to other "real property" (besides

his signs, which are clearly "your work" or "your property") in this case, the "real

property" falls squarely within the definition of "impaired property": "tangible property

other than your product or your work that cannot be used or is less useful because it

incorporates "your producf or "your work" that is know or thought to be defective,

deficient, inadequate, or dangerous." See 5(a). Exclusion N does not allow for any

damages resulting to Rhodes "real property" because it was harmed by having Eadon's

faulty work product incorporated with it.

5. Respondent Eadon's contradictory argument, if accepted,
conclusively demonstrates that there can be no finding of an
occurrence, and so the court need not reach the issue of
whether exclusion N applies.

Finally, Eadon attempts to argue that Exclusion N does riot apply by making an

argument that completely destroys the possibility of an "occurrence" giving rise to

coverage for any "loss of use" of the signs in this case. (Respondent Eadon's Initial

Brief, pp. 44-45). Eadon asserts that the loss of use of the real property was "not

because of a defect in the sign posts," but rather "because of the South Carolina

Department of Transportation's withdrawal of Rhodes' permit to erect advertising signs

on the real property." According to Eadon, the testimony in the Rhodes trial established

that if Rhodes was not running a sharri business on his property, the signs would still be

there. That being the case, there is ho occurrence, because Rhodes' "loss of use" was

not "caused" by an "occunence" as required by Kb), but rather Rhodes "loss of use" is

the proximate result of his sham operations. Oliver, 309 S.C. at 316, 422 S.E.2d at 130.

Therefore, the court need not even reach the issue of whether Exclusion N applies,

because the requisites of coverage are not met in the first instance.
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CONCLUSION

Based upon the foregoing discussion, Auto-Owners requests that it be granted

relief from the trial court's 'Order and the case be rerhanded to the trial court with the

instruction that it be stayed until the Rhodes case is concluded; or that the Court issue

an Order finding that Marion L. Eadon does not qualify as an insured under the policy

and that the policy provides no coverage for the damages sought by Rhodes and

Piedmont.
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HEARN, C.J.: Auto-Owners Insurance Company appeals from the denial of its motion to
vacate and/or stay this declaratory judgment action to determine coverage under an
insurance policy, following this court's reversal and remand of the companion tort action for
damages. In the alternative, Auto-Owners contends the circuit court erred in finding Marion
Eadon d/b/a C&B Fabrication an insured under the policy, there was an occurrence
resulting in property damage, and that none of the argued exclusions contained in the
policy apply. We affirm as modified.

FACTS/PROCEDURAL HISTORY

Marion Eadon is the sole owner and shareholder of the businesses C&B Fabrication, Inc.
(C&B) and Lowcountry Signs, Inc. (Lowcountry), which both conducted business under the
name C&B Fabrication. Samuel Rhodes is the sole owner and shareholder of Piedmont

Promotions, Inc. (Piedmont), which owns or leases outdoor advertising space in various
locations. In 1999, Rhodes entered into discussions with Eadon and C&B to design,
fabricate, and erect three outdoor advertising signs on property owned by Rhodes that
bordered Interstate 77 in Fairfield County, South Carolina. In addition, Rhodes obtained
the necessary permits in the name of Piedmont with the South Carolina Department of
Transportation (SCDOT) to erect the three signs. As a result of those discussions, C&B
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agreed to complete the sighs for $153,960 Throughout the period of fabrication and
installation of Rhodes* signs, C&B and Lowcountry held a Commercial General Liability
Policy (the Policy) with Auto-Owners Insurance Company (Auto-Owners).

Approximately ten months following the installation of the signs, the middle sign was
discovered to be leaning towards I-77. Rhodes contacted Eadon, informing him of the
problem, and Eadon eventually sent a crewto address the issue. Threedays after the crew
visited the site, one of the other signs fell across I-77, blocking both lanes of southbound
traffic. Rhodes immediately requested that Eadon remove all three signs; however, Eadon
removed only the one that previously had been leaning, refusing to take down the sole
remaining sign. SCDOT investigated the incident, requiring Rhodes to remove all the signs,
and also revoked Piedmont's permits fdmaintain signs on the property in the future.
Accordingly, Rhodes had the remaining sign removed.

Subsequently, Auto-Owners sent a reservation of rights letter to Eadon regarding the
incident, stating itwas unsure as to whether a claim existed under the Policy. Over the next
few months, Auto-Owners paid several claims for damages caused bythe fallen sign, but
stated the Policy did notcover the majority ofexpenses that would be incurred following the
loss. Thereafter, Rhodes and Piedmontjbrought suit (Tort action) against Eadon d/b/a C&B
Fabrication, alleging damages to the real estate owned by Rhodes and lost income by
Piedmont due to the negligent design, fabrication, and erection ofthe signs by C&B, which
led to the destruction of the three signs and the loss of the SCDOT permits. While the Tort
action waspending, Auto-Owners filed this declaratory judgment action (DJ action) against
Rhodes, Piedmont Promotions, Eadon, and Lowcountry, to determine coverage provided
under the Policy. Auto-Owners contended there had been no occurrence, as defined under
the policy, or alternatively, that certain exclusions contained within the Policy avoided
coverage. The complaint also sought a stay of the Tort action pending the resolution of the
DJ action. It does not appearthat this request for a staywas ever considered by the court,
and, in fact, the DJ action was deferred pending the resolution of the Tort action.

The Tort action resulted in a jury verdict in Rhodes' favor for three million dollars in actual
damages and three million five hundred thousand dollars in punitive damages. Following
the verdict, Auto-Owners moved to continue the DJ action in orderto obtain a copy of the
Tort action transcript, which was granted! Thereafter, all parties to the DJ action made
motions for summary judgment. Auto-Owners also made a motion to amend itscomplaint,
which was granted. In its amended complaint, Auto-Owners proposed changing its caption
from "Marion L Eadon d/b/a C&B Fabrications, Inc." to "Marion L; Eadon d/b/a C&B
Fabrication," as well as contending in its pleadings for the first time that Eadon d/b/a C&B
was hot insured under its policy. The circuit court denied all motions for summary
judgment.

The DJ action was set for a jury trial with respect to one issue; however, prior to the
introduction ofanyevidence, the parties entered into a stipulation which, for the purposes
of the DJ action only, reformed the named insureds on the Policy to reflect the fact that
Eadon had insured several different companies under the Policy over its life, and each of
the companies was understood to have done business under the name C&B Fabrication.
The circuit court then decided the remaining issues before it non-jury, finding: there was

an "occurrence" under the Policy that resulted in property damage to Rhodes; none of the
argued exclusions applied; Eadon d/b/a C&B Fabrication was an insured under the Policy,
and with the exception ofthe actual contractual cost ofthe three signs, the judgment
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rendered in the Tortaction should be paid by Auto-Owners up to the Policy's limits; and
post-judgment interest would accrue on the jury verdict until such time as Auto-Owners
paid, offered to pay, or deposited a sum certain with the court.

While the litigation in the DJ action continued, and before the order of the circuit court
referenced above was published, Eadon appealed the verdict in the Tort action to this court.
In an unpublished opinion, the verdict was reversed based on the trial court's failure to

grant Eadon's motion to transfer venue, and the matter was remanded for a new trial in
Eadon's county of residence, Clarendon County. Rhodes v. Eadon, Op. No. 2006-UP-413
(S.C. Ct. App. filed Dec. 15, 2006). In light of this development, Auto-Owners filed a
supplemental Rule 59(e), SCRCP, motion,[1] and/or in the alternative, a Rule 60(b)(2), (4)
and (5), SCRCP motion, contending that because the underlying verdict in the Tort action
had been reversed by this court, the court's order in the DJ action was also null and void,
based on the order's reliance on the evidence and testimony of the vacated action.

The circuit court took the matter under advisement, and thereafter issued a supplemental,
and then a revised supplemental order. Based on this court's reversal of the Tort action,
the circuit court granted Auto-Owners' motion in part, striking the portion of its order
referencing the money damages awarded by the jury; however, the remaining portions of
the order, including the determination that Eadon d/b/a C&B Fabrication was an insured,
there was an occurrence, and that none of the exclusions applied, remained in full force
and effect.[2] Auto-Owners now appeals this determination.

STANDARD OF REVIEW

"A suit for declaratory judgment is neither legal nor equitable, but is determined by the
nature of the underlying issue." Hardy v. Aiken, 369 S.C. 160, 164-65, 631 S.E.2d 539,
541 (2006) (citations omitted): "When the purpose of the underlying dispute is to determine
whether coverage exists under an insurance policy, the action is one at law." Auto Owners
Ins. Co., Inc. v. Hamin, 368 S.C. 536, 540, 629 S.E.2d 683, 685 (Ct. App. 2006). "When
reviewing an action at law, on appeal of a case tried without a jury, the appellate court's
jurisdiction is limited to correction of errors at law." Epworth Children's Home v.
Beasley. 365 S.C 157, 164, 616 S.E.2d 710, 714 (2005). "[T]he appellate court will not
disturb the trial court's findings of fact unless they are found to be without evidence that
reasonably supports those findings." Hamin, 368 S.C. at 540, 629 S.E.2d at 685.

LAW/ANALYSIS

I. RULE 60(b)(2), (4), and (5), SCRCP, MOTION

Auto-Owners contends the circuit court erred in denying its post-trial motion under Rule
60(b)(2), (4), and (5), SCRCP, to both vacate its prior order and/or stay the case pending
the resolution of the Tort action. Auto-Owners maintains that, because the underlying Tort
action was reversed by this court, no duty to indemnify exists, and the retrial of the
underlying action could produce a verdict for Auto-Owners, under which no duty to
indemnify would exist. Auto-Owners further contends that, based on the only partial-
vacation of the circuit court's order, there still exists repeated reliance on findings of the jury
in the Tort action to support its rulings, which amounts to cause for relief under Rule 60.
We disagree.
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A party seeking to set aside a judgment pursuant to Rule 60(b) has the burden of
presenting evidence entitling him to the, requested relief. Bowers v. Bowers, 304 S.C. 65,
67, 403 S.E.2d 127, 129 (Ct. App. 1991). Whether to grant or deny a motion under Rule
60(b) is within the sound discretion ofthe trial court. Coleman v. Dunlap, 306S.C. 491,
494, 413 S.E.2d 15,17 (1992). On review, we are limited to determining whether the trial
court abused its discretion in granting of denying such a motion! Saro Invs. v! Ocean
Holiday P'ship. 314 S.C. 116, 124, 441 S.E.2d 835, 840 (Ct. App. 1994).

Rule 60(b) states in pertinent part:

On motion and upon such terms as are just, the court may relieve a party or his
legal representative from a final judgment, order, or proceeding for the following
reasons:

(2) newly discovered evidence which by due diligence could, not have
been discovered in time to move for a new trial under Rule 59(b);

(4) the judgment is void;

(5) the judgment has been satisfied, released, or discharged, or a «
prior judgment upon which it is based has been reversed or
otherwise vacated, or it is no longer equitable that the judgment
should have prospective application.

Rule 60(b)(2), (4), and (5).

While there is authority elsewhere[3J that a DJ action is not ripe for adjudication until the
underlying action for damages has been resolved, this does not appear to be. the law in
South Carolina. In order to state a cause ofaction under the Uniform Declaratory
Judgments Act,[41 a party must demonstrate a justiciable controversy! Power v. McNair,
255 S.C. 150, 154, 177 S.E.2d 551, 553 (1970). "Ajusticiable controversy is a real and
substantial controversy which is appropriatefor judicial determination, as distinguished from '
a dispute or difference of a contingent, hypothetical or abstract character." jcL "The
Declaratory Judgments Act is a proper vehicle in which to bring a controversy before the
courtwhen there is an existing controversy or at least the ripening seeds of a controversy."
Sunset Cay, LLC v. City of Folly Beach. 357 S.C. 414, 423, 593 S.E.2d 462, 466 (2004). In
Peoples Federal Savings & Loan Ass'n of South Carolina v. Resource Planning, the
supreme court affirmed a previous holding from this court to the effect that a case or
controversy regarding the validity of a preemptive right does not accrue until the right has
been asserted. 358 S.C. 460, 596 S,E.2d 51 (2004) (concurring in the result reached in
Webb v. Reames. 326 S.C. 444, 485 S.E 2d 384 (Ct. App. 1997)). Here, under the Peoples
Federal court's reading of a justiciable controversy, a right has been asserted against
Eadon and C&B, the alleged insureds under the Policy; therefore, this DJ action appears to
be ripe for review. ,

Additionally, several South Carolina courts have tacitly approved the ripeness of a DJ action
during the pendency of the underlying action for damages. In Isle of Palms Pest Control
Co. v. Monticello Insurance Co., this court discussed a general liability policy in a DJ action,
determining the insurance company had a duty to defend an underlying action, and that if
the damages alleged in the complaint in the underlying action were proven, the insurance
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company had a duty to indemnify the insured. 319 S.C. 12, 14-20^ 459 S.E.2d 318, 319-22
(Ct: App. 1994).

Moreover, the supreme court was faced with a very similar procedural scenario in Owners
Insurance Co. v. Clayton, when the underlying tort action was filed by a third party, and the
insurer defended the insured under a full reservation of rights. 364 S.C. 555, 557, 614
S.E.2d 611, 612-13 (2005). Prior to the trial for damages, the insurer filed a DJ action to
determine its liability under the policy. ]g\ at 557-58, 614 S.E.2d at 613. The underlying
action was tried to a verdict, and the jury awarded the third party $1.25 million dollars. IcL
While the DJ action was pending, the verdict was appealedand ultimately affirmed. The
court in the DJ action found the insurer had a duty to indemnify the insured, and that order
was both appealed and affirmed during the pendency of the appeal from the underlying
juryaward. JcL Clayton is illustrative of the approach this court should take in the case at
bar. Although there is no indication that any party in Clayton requested a stay, or otherwise
challenged the continued validity, ofthe DJ action as not being ripe, the situation presented
in Clayton is extremelysimilar to the situation presented here, with the exception that the
underlying action was not reversed on appeal. While certiorari was still pending in the
underlying action, the supreme court affirmed the insurer's duty to indemnify the insured;
accordingly, we address the merits of this appeal, even in the absence of a specified
damages award [51

Considerations of fairness and judicial economy also dictate that Auto-Owners' request to
set aside or stay the judgment in the DJ action should be denied. It was Auto-Owners itself
that filed this DJ action, and it was Auto-Owners that requested in its complaint that the Tort
action be stayed pending resolution of this action: Auto-Owners obviously believed at that
time that its DJ action could and should be resolved independent of what transpired in the
Tort action. It would be a waste of judicial time and resources to set aside the judgment in
the DJ action simply because the jury verdict in the Tort action was reversed and
remanded. The propriety of the circuit court's resolution of the coverage issues can be
addressed whether or not a judgment against Rhodes is in place. Accordingly, the circuit
court's denial of Auto-Owners' Rule 60(b) motion is affirmed, and this court will review the
substantive arguments Auto-Owners presents on appeal.

However, the continued inclusion of references to the Tort action jury, verdict, and damages
in the circuit court's order is moot in view of the reversal of that verdict. We therefore vacate
the portions of the order under "The Policy Provisions" section, referencing the Tortaction.

II. EADON d/b/a C&B'S STATUS AS AN INSURED UNDER THE POLICY

Auto-Owners contends the circuit court erred in concluding "Marion L. Eadon d/b/a C&B
Fabrication" is an insured under the Policy. Auto-Owners alleges error in finding: Marion L
Eadon d/b/a C&B Fabrication is the same entity as C&B Fabricators, Inc. and LowCountry
Signs &Fabrication, Inc.; Eadort met the definition of an insured based on his actions being
on behalf of the corporations listed on the policy; and Eadon reasonably expected to be
covered for his actions regardless of what entity was actually listed as the named insured.

The circuit court found Eadon d/b/a C&B Fabrication is an insured under the Policy. The
court based its conclusion on several factors. First, the court noted that, although the
Policy was issued to Eadon and named the insured as "C&B Fabrications Inc. & Low
Country Signs Inc:," neither of those two companies actually existed at the time the Policy
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was issued. Instead, the two companies, C&B Fabricators, Inc. and Lowcountry Signs &
Fabrication, Inc., were chartered by Eadon, and in the stipulation entered into by the parties
to this DJ action, the Policy was reformed to reflect the fact that these two companies were
the named insured under the Policy, and they both did business under the trade name,
C&B Fabrication. Additionally, Eadon was sued in the underlying Tort action as doing
business under the same name, C&B Fabrication. Thus, the circuit court determined, it
was the belief of ail the parties privy tothe Policy that it would serve as coverage for the
sign-making business conducted by C&B and by Eadon.

The Policy sets out who is considered an insured under Section II:

Who is an insured

1. If you are designated in the Declarations as:

c. An organization other than a partnership or joint venture, you are
insured. Your executive officers and directors are insureds, but only
with respect to their duties as your officers or directors.

The circuit court found the foregoing provision controlling, as C&B Fabrication was listed
under the Policy as a corporation. Moreover, based on the testimony, evidence, and
pleadings presented at trial, it was established that Eadon d/b/a C&B Fabrication served as
the contact person for the contract with Rhodes and Piedmont for the fabrication, delivery
and installation of the three outdoor billboard signs: Eadon also served as the conduit for
acquiring the necessary insurance coverage for C&B. Based on this evidence the circuit
court found that coverage applied to Eadon under Section I.e. of the Policy, because his
dealings with Rhodes and Piedmont were conducted with respect to his duties as an officer
of the company.

Auto-Owners' contention centers around* its argument that Eadon fails to meet the definition
of an insured under the contract because none of the activities for which he was sued in the
Tort action fall within his duties as.an officer of the corporation. Auto-Owners relies on
several cases from other jurisdictions to support this argument, primarily Creel v. Louisiana
Pest Control Insurance. Inc.. 723 So.2d 440 (La. App. 3. Cir. 1998). In Creel, the Louisiana
court found that under the plain meaning of the policy, "an executive officer is precluded
from being an employee and, thus, an insured except when performing his executive
duties." ]dL at 443. Because the facts leading to the action involved an accident that
occurred when the executive in question was en route to spray a house for insects and
pests, the Creel court found he was not performing his duties as an "executive" when the
accident occurred, thus the language of the policy excluded his coverage under any duties
he conducted as an "employee." kL Auto-Owners argues we should infer a similar result
here because the allegations contained in the Tort action related only to the negligent
fabrication and installation of the billboard signs, with which Eadon did not participate.

In order to reach a similar result, this court would have to find, forwhat appears to be the
first time in South Carolina, that the duties of an officer and those of an employee, as
delineated by a general commercial liability policy, are mutually exclusive. We decline to
make that distinction the lawin South Carolina. As a natural by-product of any contention
regarding the activities that Eadon undertook, Auto-Owners additionally maintains Rhodes
and Piedmont should be judicially estopped from arguing that coverage under the Policy

6 of 16 10/21/2009 9:59 AM

ROA-Page 1556



. http://www.judicial.state.sc.us/opiraons/HTMLFiIes/COA/4605.htm

should be applied to Eadon because he was acting on behalf of the corporation. In the Tort
action, Rhodes sued Eadon as an individual, and was in the first instance successful,
arguing that Eadon should be liable for negligence because he was not acting on behalf of
the corporation in contracting for the signs. Auto-Owners maintains that Rhodes should be
estopped from now arguing the exact opposite to this court. However, Auto-Owners'
contention fails the fourth element of the test[6J for judicial estoppel: the inconsistency
must be part of an intentional effort to mislead the court. While it is true that during the Tort
action against Eadon, Rhodes argued Eadon had acted in an individual capacity, in this DJ
action, Rhodes is a party only by virtue of having been included by Auto-Owners, and is not
in privity with either party under the Policy at issue. While we are mindful of the
implications a decision that Eadon is an insured under the Policy could have on Rhodes'
case in the retrial of the Tort action, such implications may not influence our analysis of the
legal issues before us. Instead, we are required to answer the questions before us based
on the facts alleged. Therefore, insofar as Eadon's responsibilities involved him in the
procurement of the contract with Rhodes and Piedmont, or the commercial general liability
policy with Auto-Owners, we hold he was an insured under the Policy.

Auto-Owners also contends the circuit court erred in applying the reasonable expectations
doctrine, because it has been rejected and generally discredited as a basis for interpreting
a contract that is found to be ambiguous. A close reading of the circuit court's opinion
reveals several instances where it refers to the expectations of both parties; however, the
order goes on to clearly state that any potential ambiguity arising from the confusion of the
corporations and trade names of the parties involved in the litigation was resolved with the
parties' stipulation prior to the case's submission to the court. The court's order clearly
finds coverage based on Eadon's actions as a director of the corporation. As a result,
Auto-Owners' contention is without merit, and coverage under the policy was not based on
the reasonable expectations of the parties.

III. EXISTENCE OF AN OCCURRENCE

Auto-Owners contends the circuit court erred in finding an occurrence took place, as
defined under the Policy, because the alleged damage sustained was only to the fabricated
signs as a result of the insured's own faulty workmanship.

The Policy in this case reads, in pertinent part:

Coverage A. Bodily Injury and Property Damage Liability

1. Insuring Agreement

a. We will pay those sums that the insured becomes legally obligated
to pay as damages because of "bodily injury" or "property damage"
to which this insurance applies.

b. This insurance applies to "bodily injury" and "property damage"
only if:

(1) The "bodily injury" or "property damage" is caused by
an "occurrence" that takes place in the "coverage
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territory."

Section V- Definitions

9. "Occurrence" means an accident, including continuous or repeated exposure
to substantially the same general hannful conditions.

12. "Property damage" means:

a. Physical injury to tangible property, including all resulting loss of
use of that property. All such loss of use shall be deemed to occur
at the time of the physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured. All
such loss shall be deemed to occur at the time of the "occurrence"
that caused it.

An occurrence, as described above, means an accident, although that term is not
specifically defined in the Policy; however, the term has been defined by the supreme court
in a case concerning an identical commercial general liability policy as "[aln unexpected
happening or event, which occurs by chance and usually suddenly, with harmful result, not
intended or designed by the person suffering the harm or hurt." Green v. U. Ins. Co. of
America, 254 S.C. 202, 206, 174 S.E.2d 400, 402 (1970).

The circuit court found there was an occurrence, distinguishing the case of L-J v.
Bituminous Fire &Marine Insurance Co..i 366 S.C. 117, 621 S.E.2d 33 (2005). In |>J, the
supreme court found the alleged damage did not constitute property damage under a
similar commercial general liability policy, because the claim was merely one forfaulty
workmanship that resulted in damages to the work product alone. kL at 123, 621 S E.2d at
36. However, the supreme court did note that a commercial general liability policy could
providecoverage when a claimfor faultyj workmanship alleged third party bodily injury or
damage to other property. Id. n. 4. •" ,' .

The L^J court examined the case of High Country Associates v. New Hampshire Insurance
Co., in which a condominium homeowners' association sued the condominium builder
seeking damages due to the negligent construction of the buildings. 648 A.2d 474 (N.H.
1994). The High Country case dealt with the alleged continuous moisture intrusion from a
subcontractor's defective installation of siding resulting in moisture seeping into the
buildings, which caused pervasive decayof the interior and exterior walls and loss of
structural integrity of the condos. Id; at 476. The High Country court found the claim under
a similar commercial general liability policy was not simplyone for damages resulting from
faulty workmanship, but rather, was a claim for negligent construction resulting in property
damage to the other property. kL at 477. This amounted to an occurrence for which
coverage would be provided. kL at 478.

Finding a parallel between the facts in this case and those present in High Country, the
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circuit court found the damage alleged by Rhodes to not merely be damages sustained to
the work product alone, due to faulty workmanship, but also to the "other property" of
Rhodes. We find the circuit court's analysis of the alleged damages to Rhodes' property to
be a proper extension of the supreme court's notation in L^J of the potential for recovery
under facts similar to High Countrv.[71 As a result, the circuit court's finding that the
damages were a result of the unexpected happening of the sign falling, thus constituting an
occurrence under the Policy, is upheld.

IV. FALLING OF THE SIGN CREATED PROPERTY DAMAGE

Auto-Owners contends the property damages found by the circuit court did not comport
with the definition of "property damage" in the policy. Auto-Owners also maintains that any
alleged damage stemming from Rhodes' inability to reinstall signs on the property should
be excluded because the evidence introduced in the Tort action is that SCDOTs refusal to
reissue the necessary licenses resulted from its determination that Rhodes was conducting
a sham business.

As previously described above, the Policy provides that property damage is defined as:

12. "Property damage" means:

a. Physical injury to tangible property, including all resulting loss of
use of that property. All such loss of use shall be deemed to occur
at the time of the physical injury that caused it; or

b. Loss of use of tangible property that: is not physically injured. All
such loss shall be deemed to occur at the time of the "occurrence"
that caused it.

Auto-Owners contends the circuit court erred in failing to apply the principles of Braswell v.
Faircloth, 300 S.C. 338, 387 S.E.2d 707 (Ct. App. ,1989) to this case. In Braswell, an
insured lessee left hazardous waste on the lessor's property when it vacated the premises.
kL at 339, 387 S.E.2d at 708. The corrosive chemicals that were left ate through the valve
of the storage tank that held them, releasing 1000 gallons of chemicals into an adjacent
field, jd at 340, 387 S.E.2d at 708. DHEC issued an order requiring the lessor to clean up
the property, and thereafter, when the lessor sued the lessee, the insurer defended and
denied coverage. h± at 340-41, 387 S.E.2d at 708. Affirming in part the grant of summary
judgment in favor of the insurer, this court found an occurrence under the policy, but
determined that any "damages" attributable to the costs of removing the stored wastes and
chemicals that had not yet leaked were not recoverable, since no property damage had yet
resulted. jd. at 345, 387 S.E.d at 711. This court relied upon two Fourth Circuit cases for
its holding: the first held that an insurer was not obligated to indemnify an insured under a
commercial general liability policy when the underlying action was a suit by the federal
government to seek compliance with the directives of regulatory agencies. Maryland Cas.
Co. v. Armco Inc.. 822 F.2d 1348 (4th Cir. 19871. The second held that an insurer was not
obligated to indemnify its insured in a suit to recover the response costs of removing
hazardous wastes. Cincinnati Ins. Co. v. Milliken &Co., 857 F;2d 979 (4th Cir. 1988).

However, the holding in Braswell has since been modified by the supreme court, which
specifically rejected the reasoning of Armco and Milliken. Helena Chem. Co. v. Allianz
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Underwriters Ins. Co.. 357 S.C. 631. 594 S.E.2d 455 (2004L In Hejgna a hnsingss invnlve>H
in the agricultural chemicals marketwas required by the Environmental Protection Agency
(EPA) and State Department of Health and Environmental Control (DHEC) to clean up three
sites that had been contaminated. \&_at:634, 594 S.E.2d at 456^ Thereafter/the business
sought reimbursement from its insurance company for the cost of the clean-up required by
the EPA and DHEC; however, the trial court granted insurers summary judgment onthe
claims, jd at 635, 594 S.E.2d at 457.

In reversing the trial court on appeal, the supreme court rejected the reasoning found in the
Armco and Milliken cases that the clean-upcosts were not "damages" as defined by the
insurance policy, jd. at 638-41, 594 S.E,2d at 458-60. The supreme court found the fourth
circuit cases too narrowly construed the tenn damages within an insurance contract.
Instead, the Helena court cited to a Maryland case which had also rejected the reasoning of
the fourth circuit cases, finding "the insurer's pledge to pay damages will apply generally to
compensatory outlays of various kinds, including expenditures made to comply with
administrative orders or formal injunctions." Jd at 638, 594 S.E.2d at 458 (quoting Bausch
&Lomb Inc: v. Utica Mut. Ins. Co.. 625 A2d 1021 (1993)). The circuit court analogized the
insurer's duty to pay expenditures having to do with environmental clean-ups to the case at
hand, wherein SCDOT deemed the remaining two signs unsafe, and required Rhodes to
take them down. We find the circuit court's analysis of Helena to be accurate, and,
therefore, the cost associated with Rhodes' required removal of the final sign comports with
the broader definition of damages or physical injury to tangible property defined in
subsection 12.a.

The circuit court also found the diminution in value of Rhodes' property attributable to the
loss of his permits to erect signs in the future, fit within the second part of the definition of
property damage: loss of use of tangible property. Thus, the Policy would provide coverage
for lost profits from the inability to maintain signs on the property and contributing to its
overall diminution in value. Furthermore,1 the current law of this state appears to be that a
commercial general liability policy is intended to provide coverage for tort liability for
physical damage to property of others, but not for the insured'scontractual liability which
causes economic losses. See Century Indem. Co. v. Golden Hills Builders. Inc.. 348 S.C.
559, 566, 561 S.E.2d 355, 358 (2002) (citing Isle of Palms Pest Control Co. v. Monticello
Ins. Co.. 319 S.C. 12, 459 S.E.2d 318 (Ct! App 1995), affd, 321 S.C, 310, 468 S.E 2d 304
(1996)).

Auto-Owners, meanwhile, contends the circuit court ignored the evidence it presented that
the reason Rhodes could not reinstall the signs on his property was not that SCDOTfound
them to be unsafe, but rather because Rhodes was conducting a sham business. See
Rhodes v. Eadon. Op. No. 2006-UP-413 (S.C. Ct. App. filed Dec. 15, 2006) (detailing in the
Facts portion of the opinion that Rhodes' application to SCDOT for new permits was denied
because the Interstate was not a qualifying commercial business, but was being operated
as a sham. Rhodes appealed the denial to the Administrative Law Court, which affirmed
SCDOTs finding of a sham activity). However, this information arid argumentdoes not
negatethe existence ofevidence ofproperty damages under the Policy, requiring our
affirmance of the circuit court under our standard of review on appeal. Rather, the evidence
that Rhodes' application for a new license was denied as a sham is evidence that should be
introduced and properly weighed by the jury in the retrial of the Tortaction.

V. APPLICATION OF EXCLUSIONS FOUND IN THE POLICY
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Finally, Auto-Owners contends the circuit court erred in finding none of exclusions k, I, m,
and n applicable to preclude coverage under the Policy. We disagree.

"Rules of construction require clauses of exclusion to be narrowly interpreted, and clauses
of inclusion to be broadly construed." Laidlaw Env. Sen/. (TOC) v. Aetna Cas. & Sur. Co. of
IIL, 338 S.C. 43, 47, 524 S.E.2d 847, 849 (Ct. App. 1999) (quoting McPherson v. Mich. Mut.
Ins. Co.. 310 S.C. 316, 319, 426 S.E.2d 770, 771 (1993)).

The Policy provides:

2. Exclusions

This insurance does not apply to:

k. "Property damage" to "your product" arising out of it or
any part of it.

I. "Property damage" to "your work" arising out of it or any
part of it and including [sic] in the "products-completed
operations hazard."

m. "Property damage" to "impaired property" or property
that has not been physically injured, arising out of:

(1) A defect, deficiency, inadequacy or
dangerous condition in "your product" or "your
work"; or

(2) A delay or failure by you or anyone acting
on your behalf to perform a contract or
agreement in accordance with its terms.

This exclusion does not apply to the loss of
use of other property arising out of sudden
and accidental physical injury to "your
product" or "your work" after it has been put to
its intended use.

n. Damages claimed for any loss, cost or expense
incurred by you or others for the loss of use, withdrawal,
recall, inspection, repair, replacement, adjustment, or
removal or disposal of:

(1) "Your product";

(2) "Your work"; or

(3) "Impaired property";
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Ifsuch product, work or property is withdrawn
or recalled from the market or from use by any
person or organization because of a known or
suspected defect, deficiency, inadequacy or
dangerous condition in it.

Section V - Defin itions

5. "Impaired Property" means tangible property other than "your
product" or "your work", that cannot be used or is less useful
because:

a. It incorporates "your product" or "your work" that is
known or thought to be defective, deficient, inadequate or
dangerous; or

b. You have failed to fulfill the terms of a contract or
agreement;

if such property can be restored to use by:

a. The repair, replacement, adjustment or removal of
"your product" or "your work";

11.a. "Products-completed operations hazard"

Includes all "bodily injury" and "property damage"
occurring away from premises you own or rent and arising
put of "your product" or "your work" except:

(1) Products that are still in your physical
possession; or •-.,„,

(2)Work that has not yet been completed or
abandoned.

b. "Your work will be deemed completed at the earliest of the
following times: ,

(1) When all of the work called for in your contract has
been completed.

Work that may need service, maintenance, correction,
repair or replacement, but which is otherwise complete,
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will be treated as completed. .

14. "Your product" means:

a. Any good or products, other than real property,
manufactured, sold, handled, distributed or disposed of
by:

(1)You

(2) Others trading under your name; or

"Your product" includes:

a. Warranties or representations made at any time with
respect to the fitness, quality, durability, performance or
use of "your product"

15. "Your work" means:

a. Work or operations performed by you or on your behalf; and

b. Materials, parts or equipment furnished in connection with such
work or operations.

"Your work" includes:

a. Warranties or representations made at any time with respect to the
fitness, quality, durability, performance or use of "your work"

Auto-Owners first contends that, although the circuit court was correct in excluding the
contractual price of the signs, it erred in failing to find Exclusion k prohibits damages
resulting from the loss of use of the signs. The circuit court properly analyzed Exclusion k
and determined that the majority, if not all, of the damages assigned by the jury in the Tort
action corresponded to the damages inflicted on Rhodes' business, rather than the actual
work product - the signs - of C&B, which was properly excluded. We find evidence
supports this determination.

Auto-Owners next assigns error to the circuit court's analysis of Exclusion I, which again
addresses the "property damage" or "your work", but does so in the context of a "products-
completed operations hazard." The circuit court discussed the case Kennedy v. Columbia
Lumber & Manufacturing. Co.. 299 S.C. 335, 384 S.E.2d 730 (1989), in the context of when
a builder has violated a legal duty under a negligence action. The supreme court in
Kennedy stated:

A builder may be liable to a home buyer in tort despite the fact the buyer

13 of 16 10/21/2009 9:59 AM
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suffered only "economic losses" where: (1) the builder has violated an
applicable building code; (2) the builder has deviated from industry standards;
(3) the builder has constructed housing that he knows or should know will pose
serious risks of physical harm.

Id at 346-47, 384 S.E.2d at 737-38; see also Colleton Preparatory Academy, Inc. v. Hoover
Universal. Inc.. 379 S.C. 181, 666 S.E.2dj247 (2008) (discussing the exception to the
economic loss rule in the contextof a home buyer). Based on the evidenceand testimony
provided at trial, the circuit court determined Eadon violated all three of these conditions.
Thecircuit court wascorrect in its determination that Exclusion Idoes notapply, as the
"products-completed operations hazard" cannot serve as a broadly written catch-all
exclusion that would prohibit recovery no matter what consequences "arise out of the
product of the insured.

Auto-Owners next contends the circuit courterred in finding Exclusion m does not apply.
Exclusion m expressly states that: "[tjhis exclusion does not apply to the loss of use of
other property arising out of sudden and ^accidental physical injury to "your product" or
"your work" after it has been put to its intended use." The circuit court found, and we
agree, that a sudden and accidental physical injury to Eadon's product is precisely what
precipitated the events that led to the filing of this DJ action. Therefore, the caveat provided
in the Policy itself prevents the applicability of Exclusion m under the facts of this case.

Finally, Auto-Owners contends the circuitcourt erred in failing to apply Exclusion n. As
discussed by the circuitcourt, exclusions like n are commonlyreferred to as "sistership"
exclusions. These exclusions are typically included and applied to shield insurers from
liability for the costs associated with unanticipated product recalls, and do not apply to
claims involving losses resulting from the failure of the insured's product or work, when
there is no evidence of a general recall of similar products or materials from the market
place. See Erie Ins. Exchange v. Colony Dev. Corp., 736 N.E.2d 941 (Oh. Ct. App. 1999);
Standard Fire Ins. Co. v. Chester- O'Donlev &Assocs., Inc.. 972S.W.2d 1 (Tenn. Ct. App.
1998). The circumstances giving rise to the Tort action, without question, did not involve a
product recall; therefore, the circuit court did not err in finding Exclusion n inapplicable to
this case.

CONCLUSION^

We find it appropriate, in the interest of judicial economy and fairness, as well as the
previous positions taken by parties to this action, for this court to reach the merits of this DJ
action, rather than to stay the case pending the retrial of the Tort action. However, as noted
above, we vacate the portions of the circuit court's order, under "The Policy Provisions"
section, referencing the former verdict in the Tort action. On the merits, we find the circuit
court was correct in its determination that: Eadon d/b/a C&B Fabrication was an insured
under the Policy; there was an occurrence resulting in damages; and that none of the
exclusions in the Policyapply. As a result, the decision of the circuit court is

AFFIRMED AS MODIFIED.

KONDUROS, J., and JONES, A.A.J., concur.
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[1] Prior to the reversal of the verdict in the Tort action, Auto-Owners had filed both an initial
and an amended Rule 59(e) motion, as well as a motion for a new trial.

{2J This court's unpublished reversal was later appealed to the supreme court, which
denied certiorari.

[3] See Certain Underwriters at Lloyd's, London v. Boeing Company, 895 N.E.2d 940, 959
(III. App. Ct. 2008) (an insurer's duty to indemnify was not ripe, because an actual
controversy, e.g. a legal obligation to pay damages in the underlying action, did not yet
exist). In addition, other courts have held that in order to eliminate the risk of inconsistent
factual determinations that could prejudice an insured, a stay of a DJ action pending
resolution of a third-party suit is appropriate when the coverage question turns on facts to
be litigated in the underlying action. See Montrose Chem. Corp. v. Superior Court, 861
P.2d 1153 (Cal. 1993); Cal. Ins. Guarantee Ass'n v. Superior Court. 231 Cal Rptr. 104 (Cal.
Ct. App. 1991); Gen, of Am. Ins. Co. v. Lilly, 65 Cal. Rptr. 750 (Cal. Ct. App. 1968);
Constitution Assocs. v. N.H., Ins. Co., 930 P.2d 556 (Colo. 1996); Citizens Communications
Co. v. Am. Home Assurance Co., 2004 WL 423059 (Me. 2004); Chantel Assocs. v. Mount
Vernon Fire Ins. Co., 656 A2d 779 (Md. 1995).

[4J S.C. Code Ann. §§ 15-53-10 to -140 (Supp. 2008).

f5j This case is easily distinguishable from the situation faced by the supreme court in Park
v. Safeco Insurance Co. of America, 251 S.C. 410, 162 S.E.2d 709 (1968). In Park, the
supreme court held that a DJ action was not ripe for judicial pronouncement due to the lack
of a justiciable controversy, when the third-party, injured plaintiffbrought suit against the
insurer prior to filing a legal complaint against the alleged at-fault insured. Finding the
injured third party lacked the contractual privity to preemptively sue to establish the parties'
liabilities under the insurance contract, the court found the insured must first become liable
for damages before any rights vested in the injured party. The case before us is
substantially different than Park, because here, the insured instituted this action after the
Tort action complaint had been filed, against both Eadon and Rhodes; therefore, an actual
controversy exists, and the Patk court's concerns over privity are not present.

f6| The elements of judicial estoppel include: (1) two inconsistent positions taken by the
same party or parties in privity with one another; (2) the positions must be taken in the
same or related proceedings involving the same party or parties in privity with each other;
(3) the partytaking the position must have been successful in maintaining that position and
have received some benefit; (4) the inconsistency must be part of an intentional effort to
mislead the court; and (5) the two positions must be totally inconsistent. Cothran v. Brown.
357 S.C. 210, 215-16, 592 S.E.2d 629, 632 (2004).

[71 We note the supreme court has considered a case with facts similar to those in High
Country, in Auto-Owners Insurance Co. v. Newman, Op. No. 26450 (S.C. filed March, 10
2008), reaching the same result as the circuit court in this case. However, although an
opinion in Newman was issued, rehearing was subsequently granted by the court, and after
arguments were held November 8, 2008, no substitute opinion has been published to date.
Therefore, while the previously-released opinion is favorable to the result reached by the
circuit court, we did not rely on it for considerations of this appeal.

[8JAuto-Ownersalso presents several additional bases of error by the circuit court. First,
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Auto-Owners contends the circuit court erred in relying on findings of facts unsupported by
the record before it; specifically, where the order is inconsistent with the transcript of the
Tort action. This argument is without merit because the circuit court, as trier of fact in an
action without a jury, is entitled to make its own findings of fact. Epworth, 365 S.C. at 164,
616 S.E.2d at 714 ("When reviewing an action at law, on appeal of a case tried without a
jury, the appellate court's jurisdiction is limited to correction of errors at law."). Second,
Auto-Owners contends the circuitcourt erred in finding C&B is entitled to payment from
Auto-Owners for the expense it incurred in the removal of the final sign left standing. As
discussed above, Helena is instructive as to whether the costs oftaking down the third sign,
in order to comply with SCDOTs mandate, falls under the ambitof the plain and ordinary
definition of the word damages. 357 S.C. 631, 594 S.E.2d 455 (2004). Under our standard
of review, there exists evidence in the record to support the circuit court's determination on
this matter; therefore we will not set aside this finding on appeal. See Hamin, 368 S.C. at
540, 629 S.E.2d at 685 ("[Tine appellate courtwill not disturb the trial court's findings offact
unless they are found to be without evidence that reasonably supports those findings").
Moreover, although Auto-Owners states neither Eadon nor C&B pursued a claim for
reimbursement in the DJ action, Eadon and C&B's amended answer and counterclaim
specificallyprays for the costs incurred by the Respondents in rectifying the consequential
damages caused by the removal of the signs.
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THE STATE OFSOUTH CAROLINA AilQ

In the Court ofAppeals

APPEAL FROM YORK COUNTY

Court ofCommon Pleas

Lee S. Alford, Circuit Court Judge

CaseNo.02-CP-46-2369

s 212009

Auto-Owners Insurance Company,., .Appellant,

v.

Samuel W. Rhodes, Piedmont Promotions, Inc.,
Marion L. Eadon d/b/a C&B Fabrication, C&B
Fabrications, Inc., andLowCountry Signs, Inc., .........Respondents,

PETITION FOR REHEARING OF APPELLANT

Appellant Auto-Owners Insurance Company ("Auto-Owners"), pursuant to Rule

221 of the South Carolina Appellate Court Rules, requests that this Honorable Court

grant rehearing as set forth herein. Appellant respectfully asserts that the issues set out

below were misapprehended by the Court and warrants reconsideration.

STANDARD FOR A PETITION FOR REHEARING

According to Rule 221(a), SCACR, a properly drawn petition for rehearing must

state"thepoints supposed to havebeenoverlooked or misapprehended by the court."See

Kennedy v. S.C. Retirement Svs.. 349 S.C. 531, 564 S.E.2d 322 (2001); see also James

A. Atkins, 16 S.C. Jur. Appeal and Error § 147 (2007). "The purpose of such a

petition (for rehearing) is to aid the court in deciding correctly a case heard by it."
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Arnold v. Carolina Power &Light Cok 168 S.C. 163,167 S.E. 234(1933).

In applying the aforementioned notion of "overlooked or misapprehended," the

South Carolina Supreme Court has suggested that rehearing may be appropriate where

the court issued a decisionwithout keeping a material principle"fully in mind." Green v.

E.B. Gresham Co.. 168 S.C. 395, 167 S.E. 659 (1933) (implying thatdecision bya court

'̂ lnrnindful" of legalprinciple, suchas theavailability of an affirmative defense, maybe

a candidate for rehearing).

ARGUMENTS

I. THE COURT OF APPEALS MISAPPREHENDED THE LAW ON THE
PREREQUISITES FOR AN AWARD OF INDEMNTFICATION WHEN IT
REFUSED TO GRANT AUTO-OWNERS RELIEF UNDER RULE 60(B)(5),
SCRCP.

Auto-Owners requests that the Courtof Appeals reconsiderits decision to uphold

the trial court's denial ofits Rule 60(b)(5) motion.1 The Court ofAppeals correctly points

out that that in order for a declaratory judgment action to be ripe, a justiciable

controversy must exist Power v. McNair. 255 S.C. 150, 154, 177 S.E.2d 551, 553

(1970). This general threshold for ripeness, however, does not alterthe Court of Appeals'

analysis under Rule 60(b) (5), SCRCP:

On motion and upon suchterms as arejust, the court may relieve a party
or his legal representative from a final judgment, order, or proceeding for
the following reasons:

... (5) ... a prior judgment upon which it is based has been reversed or
otherwise vacated, or it is no' longer equitable that the judgment should
have prospective application.

Since the Court of Appeals reversed the judgment in the Tort action, then Rule 60(b)(5),

SCRCP, provides relieffor a party from a judgment based on a previous ruling that is

1Auto-Owners incorporates byreference the arguments made inArgument Iof itsFinal Brief.
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subsequently reversed.

The present action is one to determine ifAuto-Owners owes aduty to indemnify

Eadon for damages awarded against him. As the Court of Appeals aptly notes in its

Opinion, adeclaratory judgment action to determine the mdemnity obligation isgenerally

not ripeuntil theunderlying action for damages hasbeenresolved This is because "'the

allegations ofthe Complaint... are not determinative of... the right to indemnity. Rather,

such a determination is based on the evidence and the facts found by the fact finder.'"

Jourdan v. Boggs/Vaughn Contracting. Inc.. 324 S.C. 309,476 S.E.2d 708 (Ct.App.1996)

(quoting Griffin v. Van Norman. 302 S.C. 520,397 S.E.2d 378 (CLApp.1990).2

In this case, a judgment against Eadon in the Tort actionhad beenentered before

the trial court entered its decision on the DJ action. At that point, the DJ action was ripe

for final decision, and the trial court was proper in relying on it for its decision in this

case. Subsequently, the judgment was vacated, and the trial court lacked absolutely any

basis to obligate Auto-Owners to mdemnify any defendant inthe Tort action. The duty to

indemnify is based on the evidence and the facts found by the fact finder in the

underlying action, and those facts have not yet been determined in this case. The Tort

action will be retried and additional coverage issues may arise out of the retrial. There

could be new damages asserted that are not covered by the Court of Appeals' Order.

There could beadditional evidence presented to the jurythat impacts the issue of whether

Eadon meets the definition ofan insured. The jury may find that Eadon acted willfully

and intentionally, thus triggering the exclusions of Auto-Owners' CGL policy. These

possibilities demonstrate that the DJ action cannot be decided at this time.

See ajso Waste Mgmt. ofCarolinas. mc. v. Peerless Ins. Co.. 340 S.E.2d 374, 377 (N.C. 1986);
Ellett Bros., mc. v. U.S. Fid &Guar. Co.. 275 F.3d 384 (4th Pir 7fmi)
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The Court of Appeals' opinion ignores its earlier statements of law in Griffin and

JouTdaru supra, regarding trie prerequisites to ari award of indemnity- Rule 60(b)(5),'

SCRCP, specifically seeks to remove the' injustice caused by binding a party by a

reversed judgment; the trial court's blanket award ofmdemnity for any future judgment

Rhodes mayrecover in theTortaction is errorof law amounting to anabuse of discretion

under the settled authority ofGriffin and Jourdan.3 Therefore, Auto-Owners requests that

the Court of Appeals reconsider its Opinion, reverse the trial court, and remand this
j' . • . • .

action to the trial court with the instruction to stay the DJ action until a judgment is

entered in the Tort action. Only this course of action will allow the trial court to make

properfindings of facts necessary to determine the indernnity issuein this case.

H. THE COURT MISAPPREHENDED THE FACTS OF THIS CASE WHEN
IT DETERMINED THAT RHODES IS NOT JUDICIALLY ESTOPPED
FROM CLAIMING EADON WAS ACTING ON BEHALF OF THE
COVERED ENTITTES.

The Court of Appeals agrees with Auto-Owners that Rhodes and Piedmont sued

Eadon as an individual inthe Tort action and argiied that Eadon "was not acting onbehalf

of the corporation in contracting for the signs." (emphasis in Opinion). Patently, the

purpose ofRhodes and Piedmont's argument was to convince the trial court and the jury

inthe Tort action to award a judgment against Eadon individually as opposed to finding

The Court mistakenly relies on authorities thatdeal with the general justiciability of the case,
eg Sunset Cay; tJ.C v. City ofFolly Beach. 357 S.C. 414,423, 593 S.E.2d 462, 466 (2004) and
Peoples Fed. Say. & Loan Ass'n of S.C. v. Resource Planning. 358 S.C. 460, 596 S£.2d 51
(2004), rather than making a determining under Rule 60(b)(5), SCRCP, as to whether the trial
court erred by refusing to reverse ajudgment based onthe reversal ofa judgment rehed upon by
the trial court to make factual findings required by law. This precise issue is not contemplated in
those cases.on general justiciability. Similarly, the Court mistakenly relies on Owners Ins.Co. v.
Clayton, 364S.C. 555, 557,614 S.E^d. 611, 612-23 (2005), even though theCourt notes that, in
Clayton, "the underlying action was not reversed on appeaL"' The feet that the Tort action was
reversed onappeal is the central and prominent issue inAuto-Owners' Rule 60(bX5) motion.
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the obligation to be a corporate one.

The Court of Appeals also acknowledges that Rhodes and Piedmont have argued

that Eadon was acting on behalf of the corporation in this case. The purpose of this

argument was to persuade the trial court in the DJ action that a verdict against Eadon will

be covered by the insurance policy. The Court of Appeals found that these entirely

inconsistent positions met all of the requirements of judicial estoppel except for the

fourth requirement: "the inconsistency must be a part of an intentional effort to mislead

the court."4

No facts in the Record or legal authority support the Court of Appeals' holding

that the fourth requirement for judicial estoppel is not met in this case. No facts in this

case indicate that the inconsistency was anything other than intentional. In the Tort

action, Rhodes and Piedmont represented that Eadon was not acting on behalf of the

corporation because doing so best suited Rhodes and Piedmonts' purposes in that action.

In the DJ action, Rhodes and Piedmont posited that Eadon was acting on behalf of the

corporation in an attempt to extend insurance coverage to Eadon. These self-serving

motivations provide surety that the repeated, inconsistent statements were intended by

Rhodes and Piedmont

4See Wright v. Craft. 372 S.C. 1, 38, 640 S.E.2d 486, 506 (CtApp.2006) ("Five elements are
required for the applicationof judicial estoppel: (1) two Inconsistent positions must be taken by
the same party or parties in privity with each other; (2) the two inconsistent positions were both
made pursuant to sworn statements; (3) the positions must be taken in the same or related
proceedings involving the same parties in privity with each other, (4) the. inconsistency must be
part of an intentional effort to mislead the court; and (5) the two positions must be totally
inconsistent-that is, the truth of one position must necessarily preclude the veracity of the other
position.")

5 Contrast Cothran v. Brown. 357 S:C. 210, 217, 592 S.E.2d 629, 632 (2004). In Cothran the
Court noted there was no intent to mislead the trial court, because Brown's position was
consistent from one action to the next Here, the positions were totally inconsistent.
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Similarly, there are no facts to support a finding ithat the inconsistency was not

intended to mislead the court. To the contrary, Rhodes and Piedmont are unabashedly

inviting South Carolina's trial courts to err in either the DJ action or the Tort action.

Rhodes and Piedmonts' positions are irreconcilable, and if they prevail in bofh the Tort

and DJ actions, one trial court must err in.this factual detenmnation. The principle of

equitable estoppelexists to prevent this very type of inequitablelitigationconduct. Quinn

v. Sharon Corp..343 S.C. 411,416, 540 S.E.2d474,476-77 (CtApp.2000) (Anderson, J.,

concurring); see also Horton v. Suthers.43 P.3d 611. 618 fColo.2002).

The Court of Appeals erroneously excuses Rhodes and Piedmonts' inequitable

conductby concluding thatRhodes is a partyto this action"only by virtue of having been

included by Auto-Owners,'' thus presumably entitling Rhodes and Piedmont to argue

inconsistent positions whenit suits theirneeds in the DJ action. The Opinionincludes no

authorityor basis for this exception to the doctrine ofjudicial estoppel, and Auto-Owners

is aware of no caseproviding for suchan exception. As such, the Opinion creates a new,

broad except to the doctrine of judicial estoppel that compromises the purpose of the

- doctrine and endangers the integrity of Soirm Carolina's judicial system:

A courtmustbe able to rely on thestatements made by the parties because
truth is the bedrock ofjustice. Therefore, a litigant carmot 'blow both hot
and cold?. . . 'Judicial estoppel, or the doctrine of inconsistent positions,
precludes a party who assumed a certain position in a prior legal
proceeding... from assuming a contrary positionin another actionsimply
because his or her interests havechanged.. .. The doctrine restsupon the

•principle that a litigant 'should not be permitted . .. to lead a court to find
a fact one way and then contend in another judicial proceeding that the

• same fact shouldbe foundotherwise.'... The purpose of judicial estoppel
is to preventthe manipulation of thejudicial systemby the litigants.

Quinn, 343 S.C. at 416, 540 S.E.2d at476-77 (Ct.App.2000) (further citations omitted).
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In reaching its conclusion on judicial estoppel, the Court misapprehends the

nature of this DJ action. South Carolina's Declaratory Judgment Actrequires that Auto-

Owners include Rhodes in this action. Specifically, it states,

When declaratory reliefis sought all persons shall be made parties who
have or claim any interest which would be affected bythedeclaration, and
no declaration shall prejudice the rights of persons not parties to the
proceeding.

S.C. Code Ann. § 15-53-80 (Supp. 2002). Auto-Owners did not include Rhodes and

Piedmont on a whim; it was required to do so by the Act.6 Therefore, there is no

justification for the Court to carve out an exception for Rhodes.and Piedmont's conduct

in this case. Because the Court ofAppeals overlooked facts and misapprehended the law

as stated above, Auto-Owners requests that the Court reconsiderits decision and find that

Eadon does not meet thedefinition ofan insured under thepohcy under the facts of this

case.

DT. THE COURT OVERLOOKED A PORTION OF THE POLICY WHEN IT
DETERMINED THAT THIS CASE REQUIRED A NOVEL LEGAL
HOLDING AS A REQUISITE TO HOLDING THAT EADON IS NOT AN
INSURED UNDER THE POLICY.

The Court overlookedspecific facts in the record that demonstrate Eadon does not

meet the definitionof an insuredin this particularinstance. The Court need not decide the

novel issue it identifies in its Opinion^ for it is not necessary for the Court to find that

"theduties of anofficer and those of an employee, asdelineated by a general commercial

Habihty policy, are mutually exclusive" to find Eadon is not an insured for the acts of

negligence asserted against him. Auto-Owners has not asked the Court to reach such a

The record contains no evidence that Rhodes or Piedmont ever filed a motion under Rule 21, SCRCP,
indicating to the trial court that they were improper parties to the DJ action. Rhodes and Piedmont have'
not preserved this issue for consideration, and the Court ofAppeals should not sua sponte give Rhodes and
Piedmont thestatus ofanunnecessary party forthe first time onappeal.
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broad conclusion anddoingso is not necessary under thefacts of this case.

Auto-Owners requests that the Court reconsider its holding that Eadon meets the

definition of an insured under the policy under the facts of this case that appear in the

record before it The Court agrees with Auto-Owners that the Tort action was brought

against Eadon. as an individual and not against any corporate entity. The Court also

agrees with Auto-Owners thatnamed insureds onthe policy arecorporations. Further, the

Court agrees with Auto-Owners that the following policy of who is an insured is

controlling on this issue:

Section JJ-WHO IS AN INSURED '.''•:..

...1. If youaredesignated in theDeclarations as:1

c. An organization other than a partnership or joint venture, you
are an insured,' Yourexecutive officers and directors are insureds,
but only with respect to their duties as your officers or directors.
Your stockholders are insureds, but only with respect to their
liability as stockholders.

However, the Court overlooked an additional portion of the definition which is

also controlling on the issue ofwho is an insured:

2. Each of the following is also an insured:

a. Your employees, other than your executive officers, hutonly for
acts withinthe scopeoftheiremployment with you....

(R. p. 1313.) When these two portions of the definition are read.together, as they must

be, it is clear that the policy treats employees and executive officers differently.

Executive officers are only covered "with respect to their duties as your officers and

AmCredit ofSumter. Inc. y. Nationwide Mut. Ins: Co., 378 S.C. 623,629, 663 S.E.2d 492, 495
(2008) ("Insurance policies are subject to the general rules of contract construction"); Buice v.
WMA Securities, Inc., 380 S.C. 149, 157668 S.E.2d 430, 434 (Ct.App.2008) (u[rjn detennining
the intent of the contracting parties, the court should construe the contract as a whole, and read
together different provisions dealing with thesame subject matter.")
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directors" and employees "other thanyour executive officers," are insured "only for acts

within the scope of their employment with you. . . ." The. policy plainly and

unambiguously delineatesbetween employees and officers.

Auto-Owners agrees that an officer's duties may overlap his duties as an

employee; for instance, an officermayseehis duties as an employee andofficer as being

identical. However, in this case, Eadon himself has testified that his duties as an officer

do not include designing, manufacturing, installing or inspectingthe signsbuilt by C&B

orsupervising in any manner that aspect of the business.8 (R. pp. 1103-05, 1114^15). He

has admitted that he is not responsible for irisuring that these functions are carried out

correctly and there is no evidence in the record to the contrary. (Id.) In fact, there is no

evidence that his duties as an employee (as opposed to an officer) include these

responsibihties. Further, there is no evidence that he was personally involved in this

aspect of the business.

If Eadon had testified that his duties as an officer included these aspects of the

business, he would be considered an insured under the pohcy. He did not. To find that

Eadon is an insured in this case requires that the Court disregard the definition of an

insured under the pohcy and Eadon's sworn testimony. This is error.

The Court has found that Eadon was acting on behalf of the corporation when

interacting with Rhodes during the procurement of the contract From this finding, the

Court mistakenly concludes that he is an insured and personally liable for all acts of the

corporation, even for those that he has no personal involvement and are not within his

duties as an officer of the corporation. However, the act of speaking with a potential

In fact, Eadon testified that his duties as an employeeof the business do not even include these
things. Those aspects were handled by someone else. (R.pp. 1103-05,1114-15).
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client regarding the terms of the contract does not make the officer or employee of the

corporation individually liable for its breach or individually liable for negligence

occurring during the manufacturing process. As Judge Dennis pointed out at the first trial,

"the deal is not the tort." (R. p. 1239).

If the Court believes it is proper,to decide this case hefore thehabuity ofEadon is

determined and a judgment rendered against him, then it must be bound by the facts that

appear in the record before it The record is absolutely devoid of any evidence that Eadon

personally participated in the design, manufacture, installation or inspection of the signs.

If he did not personally participate'tn these acts performed by the corporation, he can not

be held individually liable for any alleged defects. Furthermore, if he did not personally

participate in these activities audit was not within his duties as an employee or officer to

perform the activities for which he has been sued, he can not be considered ah insured

under the unambiguous terms of the policy.

TV. THE COURT MISAPPREHENDED THE LAW IN FINDING THE

EXISTENCE OF AN "OCCURRENCE".

In finding the existence of an occurrence in this construction defect case, the

Court of Appeals relied primarily on L-J. Inc. v. Bituminous Fire and Marine Ins. Co..

366 S.C. 117, 621 S.E^d 33 (2005) (hereinafter "L-J"). In LJ, the Court examined the

word "occurrence" in a constructiondefect case and its relation to faultyworkmanship. In

L-J. the Court stated, "[fjhe CGL policy may provide coverage in cases where faulty

workmanship causes a third party bodily injury or damage to other property, not in cases

wherefaulty workmanship damages the workproduct alone." L-J. 621 S.E.2d at 36 n. 4.

To explain its position further, the Court stated, "[w]e find these negligent acts constitute

faulty workmanship, which damaged the roadway system only. And because faulty
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workmanship is not something that is typically caused by an accident or by exposure to

the same general hannful conditions, we hold that the damage in this case did not

constitute an occurrence." Id. at 36.

The Court in LJ also referred to a decision of the Supreme Court of New

Hampshire to illustrate what the Court believes may be an insured loss in a construction

defect case. The Court stated, "we find the analysis used bythe New Hampshire Supreme

Court helpful in disrmguishing between a claim for faulty workmanship versus a claim

for damage to the work product caused by the negligence ofa third party." LJ citing

High Country Assocs. v.New Hampshire Ins. Co.. 648 A.2d 474 (N.H. 1994). Although

there has been much debate over the application ofLJ and High Country together, the

Court of Appeals approved the Rhodes trial court's reliance on High Country and its

conclusion that there was "other property" damaged to trigger insurance coverage.

The analysis is a flawed one. First, a critical part of L-J's reference to High

Country is that there is "negligence of a third party". To find coverage, the contractor

causing the damage must be someone other than the insured - which is clearly not the

case herein. High Country is inapplicable. Second, there is no "other property" in the

Rhodes case. There is the sign real, estate project only, which has generated multiple

forms of damages arising out of and flowing from it. The focuson the different forms of

damages has caused the courts herein toreach an 'incorrect coverage decision.

Third, it is not enough that there is bodily injury or property damage to a third

party. There still must be an accident - and one other than the faulty workmanship.9 The

The Court ofAppeals cited Green v. United Ins. Co. of Am.. 254 S.C. 202, 206, 174 S.E.2d
400, 402 (1970) (an "accident" is defined tobe"an unexpected happening orevent, which occurs
by chance and usually suddenly, with harmful result, not intended or designed by the one
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faulty construction only triggers the initial orunderlying basis for liability of a contractor

• to a third party. "The [CGL] policy does hot cover ... faulty workmanship, but rather

faulty workmanship which causesan accident. CD. Walters Constr: Co. v. Fireman's Ins.

Co. ofNewark, N.J.. 281 S.C. 593, 597, 316 S.E.2d 709, 712 (CtApp.1984). Courts must

distinguish faulty workmanship that causes property damage versus faulty workmanship

that causes an accident and then leads to property damage. In this case, there was no

accident No one suffered an accident because the sign fell; fortunately, no third person

collided with the fallen sign and suffered bodily injury or property damage. The sign

.falling is not an accident. The present facts are no different in substance than the ones in

LJ, wherein a roadbed fell in because of cracking and settlement The onlydifference

between the facts in Rhodes and the facts in LJ is that the alleged faulty construction

broke downsuddenly (a falling sign) and not overtime (a settling road) — there is not a

substantive legal difference.S

If one installs a billboard wrong, it may fall down. Falling down is a normal,

foreseeable and expected consequence of constructing the billboard wrong in the first

place. If the signfalls down, there maybe grounds for the owner of the signto sue the

contractor who installed it if the contractor did something wrong. If thesign falls down,

the owner may incur various types of damages as allowed by law. The damages may

include direct ones, e.g., the cost of the signs themselves; special ones, e.g., clean up and
• ' f

hauling awaydcbri3; or consequential ones, e.g., lostprofitsand/or lossof use that accrue

because the sign is out-of-commission and not producing advertising income for.the

owner. In the case of permanent injury to real estate, the proper measure of damages

suffering the haim or hurt"). There is nothing unexpected about the sign falling down if one
builds it wrong.

12

ROA-Page 1578



under South Carolina law is iminution in value. As to the consequential damages, as is

done in the construction industry and specifically provided for by the Uniform

Commercial Code, a commercial contractor may limit consequential damages by

inserting waivers or other limitations in its contracts. Good contracting is the method in

which commercial parties protect themselves from commercial economic losses, not

CGL insurance.

V. THE COURT MISAPPREHENDED THE LAW TO FIND THAT THE

COST TO REMOVE THE TWO STANDING SIGNS, AND ENSUING
ECONOMIC LOSSES, WAS AN OCCURRENCE OF PROPERTY
DAMAGE.

The Court ofAppeals stated:

The circuit court analogized the insurer's duty to pay expenditures having
to do with environmental clean-ups to the case at hand, wherein SCDOT
deemed the remaining two signs unsafe, and required Rhodes to take them
down. We find the circuit court's analysis of Helena to be accurate, and,
therefore, the cost associated with Rhodes' required removal of the final
sign comports with the broader definition ofdamages or physical injury to
tangible property defined in subsection 12.a

The Court of Appeals' misapprehension of Braswell v. Faircloth. 300 S.C. 338,

387 S.E.2d 707 (1989) and Helena v. AJhanz Underwriters Insurance. 357 S.C. 631, 594

S.E.2d 4-55 (2004) led to an incorrect conclusion on the occurrence and property damage

issues. First, it is important to remember that the analysis in Braswell was modified by

the Supreme Court in Helena. The Supreme Court did not reverse the holding in

Braswell. The conclusion in Braswell that there was some "property damage" is a sound

oneand was upheld by the Court mHelena 357 S.C. at640, 594 S.E.2d at 459n.3.10

As an aside, Helena cannot be rehed on entirely herein because the decisions rest on an
environmental/poHution exclusion too that is inapplicable to the present case. However, the two

. decisions are a good illustration of how the appellate courts address facts where there is both an
insurable loss and business risk loss. It is important also to recall that the Supreme Court in
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In Braswell. Pepper Industries, Inc. ("Pepper*) entered into a contractual

agreement with Braswell Shipyards Inc. (''Braswell") for the lease ofproperty on which

several storage tanks were located. Pepper purchased a general hability insurance policy

from United States Fidelity & Guaranty ("USF&G"). Pepper abandoned the premises;

and Neckland Associates ("Neckland") reentered the premises and tenrnnated the lease.

As of the date of termination of the lease, Pepper had left various corrosive chemical

stored in barrelson the premises. The corrosive chemicals ate through a valve on one of

the storage tanks and 1000 gallons of chemicals spilled onto a field adjacent to the tank.

The South Carolina Department of Health and Environmental Control ("DHEC") issued

an adrriinistrative order requiring Pepper to cleanup the property. The Environmental

Protection Agency ("EPA") also issued an order requiring Neckland Associates to

remove stored waste located at the site.

Neckland Associates 'filed suit hi federal court against Pepper. The federal court

found Pepper liable to Neckland Associates for breach of the lease. The federal court

awarded judgment against Pepper for damages, mcluding damages for back rents; for

cleanup of the chemical spill; for chemical sampling; for chemical testing; for disposal of

hazardous waste; and for' tank cleaning and sludge disposal Braswell commenced a

declaratory judgment action against USF&G seeking a declaration that the general

hability policy issued to Pepper covered the damages awarded against Pepper.

Braswell argued in the declaratory judgment action that the chemical spill

constituted an "occurrence" and contended that the contaminated soil from the spilled

chemicals constituted "property" damages since the soil was physically injured. The trial

Helena was "tackling" the split in authority among jurisdictions over whether federal and state
environmental cleanup costs constitute "damages" under an insurance policy.
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court held that the insurance policy did not provide coverage because there was no

"occurrence" and no "property damage" and ruled in favor of USF&G. The trial court

ruled as such Because Braswell's claim against Pepper wasone for restitution, relyingon

Maryland Cas.Co. v. Armco Inc.. 822F.2d 1348 (4thCir. 1987).

The Court of Appeals reversed.the trial court and found there was an occurrence,

inpart, ofproperty damage. Braswell 300 S.C. 343, 387 S.E2d at 709-10. The Court of

Appealsstated, "we find the chemical spill caused some 'property.damage'. The spilled

chemicals caused physical injury to the land by contamination." Id. at 345, 387 S.E.2d at

710. The Court of Appeals specifically distinguished those cost necessary to clean

contaminated soils versus the cost to haul away (unspilled) barrels of chemicals. Id. at

345, 387 S.E.2d at 711. The Court of Appeals stated, 'T.significantly, we find no

argument by Braswell in his brief that absent the chemicalspill USF&G would have a

duty to pay a judgment against Pepper for the cost of removal of the hazardous waste.

Braswell argues that once the spill happened and the government agencies mandated a

cleanup, all the costsare coveredunder the pohcy includingthe cost to remove the stored

chemicals which had not leaked." Id. at 343, 387 S.E.2d at 709. The Courtof Appeals

continued, "the other elements of the federal court judgment do not relate to 'property

damage* as definedin the policy.... [t]hemajorportion of the judgmentconstituted costs

for removal of stored waste. These stored wastes had not leaked." Id. at 344, 387 S.E.2d

at710.

The Court of Appeals rejected the theory that the insurer,was obligated to pay for

the entire clean-up: "[C]all it what you may,, the underlying issue is whether Pepper's

insurer must indemnify under its policy for the costs incurred in complying with a
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government directive. As we view the record, these government directives concerned

stored chemicals which had not yet caused physical injury to property. The presence of

these chemicals didnot constitute property damage." Id. at 345, 387S.E.2d at 711. The

Court of Appeals found, "[ujpon the facts ofthis case we find an occurrence causing

property damage did result but only as to the spill of the 1000 gallons of

chemicals.. ..[fjhe other costs constituting thefederal judgment are notcovered under the

insurance policy." Id.

The Court ofAppeals in its Opinion erroneously found Helena materially altered

the result inBraswell or operated to give blanket insurance coverage for state and federal

cleanups where there was no contaminated soil. The Helena decision did not do so; a

review of the case reveals as much. TheHelena Chemical Company was in the business

of sellingagricultural chemicals to the farming industry: The EPA and DHEC mandated

that Helena Chemical cleanup the contaminated soils at the sites caused by Helena

Chemical's chemicals. Helena .Chemical's own study revealed that there was significant

environmental damage to me sofls. Id: at 635, 594 S.E.2d at 456.

In response to the cleanup of contaminated soils, Helena Chemical sought legal

defense costs and cleanup costs from its insurer and commenced a declaratory judgment

action to recover the same. Id at 635, 594 S.E.2d at 457. In the action, the trial court

granted summary'judgment in. the insurers' favor. The trial court found there was no

insurance coverage because: (1) Helena's cleanup costs were not'"damages"; and (2)

Helena's claims fell under the insurance policies' pollution exclusion Id. The trial court

found the term "damages" did hot include environmental cleanup costs, relying on Md.

Cas. Co. v. Armco. Inc., 822'F.2d 1348 (4th Cir. 1987) and Cincinnati Ins. Co. v.
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Milliken and Co.. 857 F.2d 979 (4th Cir. 1988).ll Id at635, 594 S.E.2d at457.

By the time the Helena case reached the South Carolina Supreme Court; the

Maryland Supreme Court had addressed the Fourth Circuit Armco decision. The

MarylandSupremeCourt rejected thereasoning of Armco with regard to the definition of

damages. SeeBausch & Lomb Inc. v. Utica Mut Ins. Co.. 625 A.2d 1021 (Mi 1993).

The court noted, "'[djamages' in common usage means the reparation in money for a

detriment or injury sustained. The reasonably prudent layperson does not cut nice

distinctions between the remediesoffered at law and in equity.'' hi at 1032-33.

The Supreme Court in Helena followed the reasoning of Bausch & Lomb while

rejecting the distinctions being made by some courts on the word "damages" in

environmental cleanup cases. Helena. 357 S.C. 631, .637, 594 S.E.2d 455, 458. The

Supreme Court stated, "the Fourth Circuit*s logic contains an inherentparadox: although

insurance pohcy terms are to be construed in their ordinary and usual way, the Armco

and Milliken courts bothaccorded the term 'damages' a narrow, technical meaning." Id.

at 638, 594 SJi.2d at 458. Further, "this goes against South Carolina precedent which

holds that this Court must give policy language its plain, ordinary, and popular meaning."

Id. (citing Century Indem. Co. v. Golden Hills Builders. Inc.. 348 S.C. 559, 565, 561

S.E.2d 355, 358 (2002)).

The Supreme Court also addressed Braswell in Helena. The Court noted that the

Court of Appeals reversed the Braswell trial court, in part, "finding the chemical spill

1' The Armco court (applying Maryland law) held that the term " 'damages' istobeconstrued in
consonance with its 'accepted technical meaning in law.' " The court explained there was a
difference between legal and equitable damages, and this technical meaning of "damages"
encompassed only legal damages, i.e., payments to a third party who has a legal claim for
damages. Id (citation omitted). In Milliken. the FourthCircuit apphed South Carolina law and
followed Armco's reasoning.
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constituted an 'occurrence,' and therefore the cleanup costs associated with the spill

should be covered by the insurer. But because most of the costs were for removal of

stored wastes that had not leaked, the Court of Appeals held these costs were not

recoverable since no propertydamage had yet resulted." Id.• Helena. 357 S.C. 631, 640,

594 S.E.2d 455,459. The SupremeCourt noted, that althoughthe Court of Appeals cited

to Armco and Milliken. the Court of Appeals' holding in the decision "clearly rested

upon a finding that there was no property damage,' not on an interpretation of the term

'damages'." Id. The Supreme Court stated, "for this reasohj theBraswell court's reliance

on the Fourth Circuit cases was misplaced." hi

The Supreme Court noted that Braswell ultimatelyallowed insurance coverage for

environmental cleanup costs, where property damage had occurred, so it was

questionable to the Supreme Court whether Braswell actually apphed the: holdings of

Armco and Milliken Id. at n. 3. The Supreme Court stated, "[T]o the extent Braswell

could be read to approve of the logic in Armco and Milliken. it is hereby modified." Id.

Helena did not reach an opposite result of Braswell. An accurate interpretation of both

decisions is that the South Carolina appellate courts should not find an occurrence of

•i • . ' : ;
property damages for the damages associated with the SCDOT mandate to take down the

two unsafe signs - that were unimpaired and deemed unsafe only.

This line of thinking has been expressed in another .of this court's construction

defect insurance coverage cases: "It may be true that the same neglectful craftsmanship

can be the cause of both a business expense of repair and a loss represented by damage to

personsand property, the two consequences are vastly different in relation to sharing the

18

ROA-Page 1584



cost of such risk as a matter of insurance underwriting." CD. Walters. 281 S.C. at 596,

316S.E.2dat711-712.

.The Opinion of the Court of Appeals will be a bad precedent. The Court has said

that an administrative order directing a contractor to correct faulty workmanship is an

occurrence of property damage. To analogize, assume the road in LJ had not failed or

suffered from alligator cracking; assume the SCDOT (for whatever reason) investigated

the road and required the contractor to rebuild it because the SCDOT deemed it defective

and unsafe Under the Court of Appeals' reasoning, this admim'strative directive would

cause there to be insurable loss for something that is nothing mare than faulty

workmanship.

VI. THE COURT OF APPEALS MISAPPREHENDED THE LAW IN

FINDING THAT THE PROPERTY DAMAGE WAS AN INSURABLE

LOSS.

The Court ofAppeals stated:

The circuit court found the diminution in value,of Rhodes' property
attributable to the loss of his permits to erect signs in the future, fit within
the second part of the. definition of property damage: loss of use of
tangible property. Thus, the Policy would provide coverage for lost
profits from the inability to maintain signs on the property and
contributing to its overall diminution in value.

The term 'loss ofuse" is contained in the definition of "property damage" twice.

The CGL policy defines "property damage" as 1) physical injury to tangible property,

including all resulting loss of use of that property, or 2) loss of use of tangible property

12 Since theTort action was reversed bythe Court ofAppeals, thedisputed facts determined by
the jury are once again allegations. Unless a fact is not in dispute, it is not for this court or the
circuitcourt,hearing theDJ action, to decide the facts that support ordo not support liability and
damages relative to the Plaintiffs and Defendants in the Tort Action. However, the Court may be
permitted to rely on a fact for the purposes of the DJ action if the fact is otherwiseundisputed by
the parties. Samuel Rhodes and Piedmont Promotions may be bound by their positions on the
facts.

19

ROA-Page 1585



that is not physically injured. The fallen sign.may meet the definition of "property

damage". This is because the fallen sign was physically injured. In addition, Piedmont

Promotions alleges that it lost the use ofthe fallen sign, which may meet the definition of

"property damages". The other two signs were not physically injured,' so one must refer

to the second definition of "property damage", which is for loss ofuse to non-impaired

tangible property.

In this regard, Piedmont Promotions alleged that it lost the use ofthe remaining

two signs, so arguably these two signs may meet the definition of"property damage"

too." Notably, the claim that Rhodes/Piedmont lost the permits (to erect the signs) is not

a covered loss. This is because the permits are not a tangible property interest, but an

intangible economic right One will recall that both definitions of"property damage"

require there to be tangible property'in.'firstinstance. '

The Court ofAppeals did'not apply existing legal precedent and policy provisions

correctly.14 As the owner of the fee simple title to the real estate, Rhodes alleges that

Eadon damaged the real estate. Since one isaddressing real estate, one must look to what

13 Even the trial court in the Df action refers to the "loss ofuse" of the signs on numerous
occassions initsdecision. (R. pp.27,29, 37, and 42.)

14 In Paragraph 20 oftheir First Amended Complaint, Samuel Rhodes and Piedmont Promotions
allege that they sustained injury and damage as follows: a) by having to remove the signs as
aforesaid; b) the Plaintiff now has lost the opportunity to erect and maintain as an economic
enterprise on his real property in Fairfield County the outdoor advertising billboard signs adjacent
Interstate f-77 as a consequence of the cancellation of the three permits-by the South Carolina
Department of Transportation; c) the Plaintiff has lost the certainty of the revenue from the
advertising that the signs would have displayed for years to come; d) the Plaintiff has paid for
three signs which are worthless becausejthey cannot be used...; and.e) as a consequence of
having to remove the signs pursuant to the mandate of the SCDOT, permanent fixtures on the
Plaintiffs real property had to be removed which has resulted in significant injury to Plaintiffs
real property and has significantly impaired its value and usefulness, which injury cannot be
replaced or repaired under the current mandates of the SCDOT prohibiting the use of signs at this
location. • •
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recovery South Carolina. state law permits for damages to real estate. Aside from

relatively small amounts tot clean up cost and hauling away debris, Rhodes is seeking

cfirninutionin value damages. The present case is not a contamination case or one where

the underlying real estate is physically injured like in Braswell and Helena. Rhodes is

alleging that the acts or omissions of Eadon diminished the economic value of his real

estate. Rhodes alleges that his real estate does not have the same income reducing

power that it once did withthe signs installedon it. Rhodes contendsthathis real estate is

less valuable because Rhodes will not be able to erect billboards on the real estate again.

Rhodes alleges Easdon is at fault - an issue that a jury in the Tort action will hear and

decide.

South Carolina state law addresses damages to real property. The law states, "[i]n

the absence of evidence of specific damages, the measure of damages for injury to real

property is the difference between the value of entire premises before and after injury

thereto. Jovner v. St Matthews Builders. 263 S.C. 136, 208 S.E.2d 48 (1974). One must

then deterrhine how the law treats diminution in value damages as an insurable loss. In

South Carolina, the Supreme Court has answered this question and held that diminution

in value to real estate is not a CGL insurable loss. Auto-Owners Ins. Co. v. Carl Brazell

Builders. Inc.. 356 S.C. 156, 588 S.E.2d 112 (2003).

.It does not help to characterize the damages herein as one for loss of use. Further,

it does not help to name the damages something else (e.g.', lost profits) because the

definition of property damages, in Part Two, only "insures" damages which are for loss

of use. The term "loss of use" is part of the applicable exclusions too and must be

examined herein. Exclusion K excludes "property damage" to "your product". Exclusion
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L excludes "property damage" to "your work". Since 'loss of use" is specifically part of

the definition of "propertydamage", loss of use to yourwork, your products,or the signs,

is excluded by the Policy.This conclusion is squarelyconsistent withLJ, which, requires

one to, at least find damage to "other property" - something other than the signs affixed

to the real estate. This conclusion is squarely consistent with other South Carolina

appellate court decisions finding CGLinsurers are "not obligated to defend [an] insured
• i •

where [the] action against insured did not involve accidental injury toproperty otherthan

thaton which insured wasperforming its work." Century Indem.. 348 S.C. at 567, 561

S.E.2d at 360 (citing CD. Walters.. 281 S.C. 593, 316 S.E.2d 709).

In rejecting Exclusion L, the Court of Appeals made the following

statement:

Based on the evidence and testimony provided at trial, the circuit court
determined Eadon violated all three of these conditions. The circuit court

was correct in its determination mat Exclusion 1 does not apply, as the
"products-completed operations hazard" cannot serve as a broadly written
catch-all exclusion that would prohibit recovery no matter what .
consequences "arise out of the product ofthe insured.

First, the citation to Kennedy is largely irrelevant in the DJ action. Kennedy is at

best pertinent to the Tort action, where Rhodes and Piedmont may cite the case as

authority for the legal obligations of a contractor building a structure - albeit the case is a

residential construction case. Second, the circuit court in the present action did not, and

should not have, detemiined that Eadons violated "all three of these conditions" set forth

in Kennedy. Such determination is one for the jury in the Tort action. Also, to clarify,

the Court ofAppealswas incorrect in stating the circuitcourt in the DJ action adjudicated

Eadon liable under Kennedy. In discussing Kennedy, the circuit in the DJ action was

referring to what the court/jury did or adjudicated in the Tort action, which is now moot.
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Finally, and importantly, Auto-Owners did not argue for a broad interpretation of

Exclusion L Lisa limited exclusion. The exclusion excludes damage to your work,

including any resulting loss ofuse, that takes place in the completed operations period,

i.e., after the job is completed and put to its intended use. Note, whether the alleged

damages took place after the signs were put their intended use was not indispute between

the parties. Rhodes and Piedmont allege that they suffered loss ofuse damages after the

signs were installed and put. to their intended use. Auto-Owners' contention is that the

loss ofusedamages associated with the signs is excluded byExclusion L. Even thetrial

court in the DJ action stated, "Mr. Rhodes presented evidence of damages forthe loss of

use ofthe billboards that amounted to apresent value of$4,212,386, plus damage to real

property." (R. p. 37) (emphasis added);

Loss of use claims associated with the contractor's work are not insured claims.

To illustrate, in T.E. Ibberson Comnanv v. Am. & Foreign Ins. Co.. 346 N.W.2d 659

(MinnApp. 1984), the Court addressed, the issue of a loss of use claim in a faulty

workmanship claim. The underlying damages arose from the negligent construction of a

grain elevator, whichresulted in thelossof the elevator's use to its owners. T.E. Ibberson

Company (TEI) was engaged. in the business of budding concrete grain elevators.

American & Foreign Insurance Company ("American") issued TEI a comprehensive

general habihty pohcy. TEI completed an elevator for Farmers Elevator Cooperative

("Farmers"). Fanners had to close the elevator for a period oftime to repair the cracks

caused by the negligence of TEI.

Farmers sued TEI alleging TEI's negligent work caused the failure of the

The Court will note that the "j" exclusions address events during the course of the
construction—not aftercompletion.
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.elevator. Farmers claimed damages for repair costs, lost profits, and loss ofuse of the

elevator. TEI asked American to defend them; however, American refused to defend,

claiming thepolicy's workproduct exclusions relieved themof the duty. TEI then filed a

declaratory judgment action to establish American's duty to defend. The loss of use

claim was at issue between the parties. The trial court granted American's motion for

summary judgment, finding that the work product exclusions negated the loss of use

claims. Id- at660. The Court ofAppeals ofMinnesota affirmed the decision stating:

Work product exclusions, generally found in comprehensive Hability
insurance policies, are intended to deny coverage to the insured when the
insured's own negligence gives rise to the damage. While one can
purchase insurance that will protect a party from its own mistakes, such
generalhabihty policiesas thisdo not serve thatpurpose.
Thepolicy definition of "property,damage" includes "... lossof use thereof
...."TEI admitted that the elevator was solelyits work andits product.

Exclusion (n) applies to exclude coverage forproperty damage (including,
by definition, claims of lossof use) to TEI's product.

Exclusion (o) applies to exclude coverage for property damage (including,
by definition, claims of loss of use) to work performed by TEI or out of
materials, parrs or equipment furnished by TEI.

Exclusion (p). excludes coverage for damages claimed for the loss of use
of TErs products or work if they are withdrawn from use because of any
knownor suspected defector deficiency. •

Id.at661.

The court continued:

"[W]henTEI enteredinto its contract to designand construct the concrete
grain elevator, it assumed certain business risks. Primarily, it assumed the
business risk that it might fail to live up to its contractual obligations to
perform its work in a good, substantia] and workmanlike manner, and to
provide an acceptable end product. To protect Farmers and to insure the
quality of its work and product, TEI was required to furnish a performance
bond. To protect those who might sustain bodily injury or damage to other
property, TEI obtained insurance coverage of the type at issue herein, i.e.,
a comprehensive general hability (CGL) insurance.
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Id. The Construction of the elevator was the work and product ofTEI. Negligence ofTEI

in construction, giving rise to the claim ofloss ofuse, is excluded by the work product

exclusions of the insurance policy. Id. at 663. The insurance company had no duty to

defendTEI.Id.at663.

In follow up to the decision in Auto-Owners v. Carl Brazwell Builders. Inc..

supra, the homeowners amended their pleadings to allege that they were unable to enjoy

thefull useof their property, without first conducting geographical surveys to determine

the extent of waste contamination on their property and taking steps to remove such

materials. In brief, the homeowners tried to characterize their economic damages for

diminution in value as loss of use damages. See Auto-Owhers Ins. Co. v. Essex Homes

Southeast. Inc.. 136 Fed. Appx. 590 (4th Cir. 2005). Before the federal court, the

insurers argued that theloss of use claims were not covered damages. The court ruled in

favor of the insurers and the Fourth Circuit Court ofAppeals affirmed thedecision. The

Fourth Circuit held that exclusion "m," which excludes coverage for property damage to

"impaired property" orproperty that has not been physically injured "arising out of (1) a

defect, deficiency, inadequacy ordangerous conditions in"your product" or"your work"

apphedin the caseto preclude coverage.

The Court of Appeals stated thefollowing:

The circuit court found, and we agree, that a sudden and accidental '
physical injury to Eadon's product is precisely what precipitated the
events that led to the filing of this DJ action. Therefore, the caveat
provided in the PoUcy itself prevents the applicability of Exclusion m
under the facts of this case.

The caveat inExclusion Mthat the exclusion does not apply to loss ofuse arising out of

"sudden and accidental physical injury" applies, at most, to the one sign that fell down.
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The loss of use associated with the other two signs, which did notfall down, is excluded

plainly by the language of the exclusion. Again, the remaining two signs were not
,1

physically injured, but were removed because the SCDOT deemed them to be unsafe—

only faulty workmanship. Notwithstanding the above, Exclusion M does not apply even

to the one sign that fell down. This is because the loss of use claim that arises from the

"accidental andsudden physical injury" mustbe to "otherproperty" to fulfill the caveat.

Again, the onesignthat fell down is not"other property", but is thework/product of the

alleged insured. Therational of LJ apphes in this analysis. Similarly, the rule set forth

in Century mdernnity applies: CGL insurers are "not obligated to defend [an] insured

where [the] action against insured didnot involve accidental injury toproperty other than

that on which insured was performing its work." Century Indem.. 348 S.C. at 567, 561

. S_E.2d at 360 (citing CD. Walters,. 281 S.C. 593,316S.E.2d 709) (emphasis added).

VH. THE COURT MISAPPREHENDED EXCLUSION «N" IN FINDING THE
EXCLUSION DID NOT APPLY TO THE FACTS HEREIN.

The Court of Appeals held that Exclusion N did not apply because the case did

not involve a product recall. TheCourt ofAppeals statedthefollowing:

These exclusions are typicallyincluded and applied to shieldinsurers from
liabilityfor the costs associated with unanticipated product recalls, and do
not apply to claims, involving losses resulting from the failure of the
insured's product or work,when there is no evidence of ageneralrecallof
similar products or materials from the market place, [citations omitted]
Thecircumstances givingrise to theTort action, without question, didnot
involve a product recall; therefore, the circuit court did not err in finding
Exclusion a inapplicable to this case.

There are,.of course, cases where Exclusion N is applied to product recall cases

, situations; butproduct recall cases are only an example. The exclusion is not drafted for

these situations only. As an aside, the exclusion has its roots apparently in the aircraft
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industry. To illustrate, in the event of an airplane crash, the FAA may mandate that the

particular airline ground its other like model airplanes in order to investigate whether the

same "problem" exist with all the airplanes. Under these circumstances, one can imagine

the large commercial economic loss of use claims that may arise when grounded

airplanes are not "making money." Starting in the 1960s, to address these potentially

huge claims, the insurance industry began excluding these economic damages and did so

in an exclusion that is largely like Exclusion N in the subject policy. However, Exclusion

N is not limited to a product recall only or even the aircraft industry. It may have equal

apphcability to the construction industry.

There are myriad of facts and circumstances that may otherwise arise in

commercial cases that may invoke Exclusion N. The courts in South Carolina should look

to "plain and ordinary" language of the exclusion to see whether the exclusion applies to

the facts. One will recall that the Supreme Court rejecteda narrow, technical definition

of the word "damages" in Helena, supra. To limit the exclusion to a particular industry .

or situation, "goes against South Carolina precedent which holds that this Court must

give policy language its plain, ordinary, and popular meaning." Id. at 638, 594 S.E.2d at

458 (citing Century Indem.. 348 S.C. at 565, 561 S.E.2d at 358). A "plainand ordinary"

reading of Exclusion N shows it excludes the damages alleged by Rhodes and Piedmont.

Because the SCDOT deemed the two standing signs unsafe, the SCDOT made Piedmont

Promotions take them down. That is the very allegationmade by Rhodes and Piedmont.

Exclusion N excludes damages for any loss, cost or expense incurred by

Rhodes/Piedmont for the loss of use, repair or removal or disposal of the signs if the
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signs are withdrawn from use by the SCDOT because of a known or suspected defect in

it. Exclusion N is applicable to exclude the damages herein.

The risk of replacing and repairing defective materials or poor workmanship is

considered a commercial risk, which is not passed on to the liabiUty insurer.The Court of

Appeals' decisionto award damages for the cost to remove and disposeof the signs is in

directcontravention to reported SouthCarolinadecisions. This Courthas stated, "[b]ased

on the law of this State, coverage for the repair and/or replacement of the substrate and

substructure of the home is excluded by the faulty workmanship provision." Century

Indem. Co.. 348 S.C. 559, 566,-561 S.E.2d 355, 359 (2002) (addressing a stucco clad

house and the work was performed by a stucco subcontractor); see also Engineered

Prods.. Inc. v. Aetna Cas. & Sur. Co.. 295 S.C. 375, 368 S.E.2d 674 (CtApp.1988)

(under policy excluding coverage of insured's liability for damages resulting from

restoration, repair, or replacement of its own defective work, insurer had no duty to

defend its insured in action seeking compensation for replacement of rack system lost in

storm). •;•.'•

To recall, the Court in Helena found an.occurrence of property damage, but then

apphed an exclusion to bar coverage. Helena. 594 S.E.2d at 462. "Exclusions in an
: i

insurance pohcy are to be read independently of each other; they are not to be read

cumulatively." Engineered Products. Inc.. 295 S.C. at 378, 368 S.E.2d at 675. "If any

one exclusion applies there should be no coverage, regardless of inferences that might be

argued on the basis ofexceptions'or qualifications contained in other exclusions. There is

no instance in which an exclusion can properly be regarded as inconsistent with another

exclusion, since they bear no relationship with one another." Id. (citing Weedo v. Stone-
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E-Brick. Inc.. 405 A.2d 788 (N.J. 1979)). If thereis no ambiguity, the insurance policy's

terms must be interpreted and enforced according to their plain, ordinary, and popular

meaning. George v. Empire Fire andMarine Ins. Co.. 336S.C.206, 519S.E.2d 107(S.C.

App. 1999).

In CD. Walters, this Court addressed the fundamental principles of the

Commercial General Liability policy in its citation to the seminal construction defect

insurance coveragecase. 281 S!C. at 598, 316 S.E.2d 709 (discussing Weedo v. Stone-E-

Brick. Inc.. 405 A.2d 788 (N.J. 1979)). In Weedo. New Jersey gave an excellent

comparison ofbusiness risks" assumed by the insured-contractor in the ordinary,normal

course ofbusiness and "insurable risks" assumed by the ... insurance company [under a

comprehensive general hability policy].... •

The insured-contractor can take pains to control the quality of the goods
and services supplied. At the same time he undertakes the risk that he may
fail in this endeavor and thereby incur contractual liability whether express
or implied. The consequence of not performing well is part of every
business venture; the replacement or repair of faulty goods and works is a
business expense, to be borne by the insured-contractor in order to satisfy
customers. See Tinker, ["Comprehensive General Liability Insurance-
Perspective and Overview", 25 Feder.Ins.Coun.Q. 217, 224 (1975);
Henderson, "Insurance Protection for Products Liability and Completed
Operations-What Every Lawyer Should Know," 50 Neb.L.Rev. 415, 441
(1971).] ,

There exists another form of risk in the insured-contractor's line of work,
that is, injury to people and damage to property caused by faulty
workmanship. Unlike business risks of the sort described above, where the
tradesman commonly absorbs the cost attendant upon the repair of his
faulty work, the accidental injury to property or persons substantially
caused by his unworkmanlike performance exposes the contractor to
almost limitless liabilities. While it may be true that the same neglectful
craftsmanship can be the cause of both a business expenseof repair and a
loss represented by damage to persons and property, the two
consequences are vastly different in relation to sharing the cost of such
risks as a matter of insurance underwriting.
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********

The risk intended to be insured is the possibility that the goods, products
or work of the insured, once relinquished or completed, will cause bodily
injury or damage to property other than to the product or completed work
itself, and for which the insured may be found liable. The insured, as a
source of goods or services, may be liable as a matter of contract law to
make good on products or work which is defective or otherwise unsuitable
because it is lacking in some capacity. This may even extend to an
obUgation to completelyreplace or rebuild the deficient product or work.
This habihty, however, is not what the coverages in question are designed
to protect against. The coverage is for tort liability for physical damages to
others and not for contractual hability of the insured for economic loss
because the product ot completed work is not that for which the damaged
person bargained. • '

CD. Walters. 281 S:C. at 596-97, 316 S.E.2d at 711-12 (citing Weedo v. Stone-E-Brick.

405 A.2d at 791) (further citations omitted).

The decision of the Court ofAppeals is against good pohcy. In rejecting the claim

in LJ as an insurable loss, the Court stated, "the damage in the present case did not

constitute an 'occurrence'. If we were to hold otherwise, the CGL policy would be more

likea performance bond, which guarantees the work, rather thanlike an insurance policy,

which is intended to insure against accidents." Id. at 123, 621 S:E.2d at 36. Here, C&B

Fabricators, Inc.14 was paid onitscontract and allegedly required to construct thesigns in

accordance with certain plans and specifications. If this was not done, Piedmont

Promotions mayhave a causeof actionunderSouth Carolina law for breachof contract,

breach of warranty or negligence against C&B Fabricators, Inc. To allow C&B

Fabricators, to be compensated through insurance for its breach of contract or neghgence

is to, in fact,pay it twice. J"

Compensating a party by providing coverage under a CGL pohcy to repair or

" Auto-Owners draws to the CourtofAppeals' attentionthat the Opinionaccidentally refers to
this entity as "C&B Fabrication, Inc." in the first sentence of its "Facts/Procedural History."
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replace a job which was deficient from the outset essentially serves as double

compensation for the neghgent party. Interpreting a CGL pohcy as providing coverage

for work-product deficiencies would enablea contractor to receive initial paymentfor his

work and then receive subsequent payment from his insurance company to repair and

correct deficiencies in his own work. The framework set up by the Court herein serves as

a disincentive for contractors to perform their work correctly and provides them an unjust

windfall at the expense of the CGL insurer that was not included in the negotiated price

of the CGL pohcy. A contractor who hires poor laborers or who otherwise mismanages

his laborers should bear responsibility for those actions.

Damages to compensate a party for typical commercial losses versus damages to

compensate one for an accident are two different things. "The accidental injury to

propertyor persons substantially caused by his unworkmanlike performance exposes the

contractor to almost limitless liabilities." CD. Walters. 281 S.C. 593, 316 S.E.2d 709. "It

may be true that the same neglectful craftsmanship can be the cause of both a business

expense of repair and a loss represented by damage to persons and property, the two

consequences are vastly different in relation to sharing the cost of such risk as a matter of

insurance underwriting." Id. at 596,316 S.E.2d at 711-12 (quoting Weedo. 405 A.2d at

791) (emphasis added).

What is the likelihood that a grading contractor will fail to tamp the soil well and

a motorist wrecks because the pavement is displaced or cracked because of the faulty

workmanship? What is the likelihood that a sign may fall down and personally injure a

passing motorist? The issue is not altogether one of foreseeability as some courts suggest.

It is more an issue of risks assessment. Who get hurts. - a child or an adult? How badly
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are they hurt- serious or minor injury? What is the value of any property damage -

expensive or inconsequential? These are examples of potential claims. It is the possibility

that the contractor's defective work will cause an accident that leads to bodily injury or

property damages that exposes the contractor to unlimited liabilities and unexpected

costs. These types of liabilities may otherwise bankrupt the contractor. One purchases

liability insurance to guard against these uncertain risks.

In contrast, defective work resulting in damage to the work itself and the

commercial damages that flow directly from the work does not entail the same

uncertainty. The damages to the project itself are more certain. The contractor will know

the extent of the exposure that may occur to its work ot product, because of the

contractor's faulty workmanship. C&B"Fabricators, Inc.'knows the value of the materials

and labor used for the erection of the signs. Did C&B Fabricators, Inc. choose to use

good quality labor and materials? What is the likelihood that the grading contractor fails

to tamp the soil and this act or omission causes the pavement to settle or crack and

require replacement? What is the likelihood that the contractor installs the sign wrong,

the signs falls down arid is out of commission for a period of time causing the owner to

lose revenues?

C&B Fabricators, Inc. can best control these types of risks by hiring competent

employees. C&B Fabricators, Inc; can also control these risks by using good quality

materials that will last a sufficient period of time to limit the number of warranty call

backs. If a road cracks or a sign falls, the contractor can reasonably foresee that the

contractor will be called back to replace the poor work and answer for the consequences.
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In settingits price for construction, a contractor factors in the risk thatsomefaulty work

mayrequire repair or remediation, which is an expected costof doing business.

VHI. THE COURT OF APPEALS MISAPPRHENDED THE RECORD WHEN
IT DETERMINED THAT AUTO-OWNERS MUST INDEMNIFY C&B
FOR THE EXPENSE IT INCURRED IN REMOVING A SIGN.

Auto-Owners also requests theCourt reconsider its finding thatC&B is entitled to

payment from Auto-Owners for theexpense it incurred in removing oneof the signs that

did not fall. In reaching this conclusion, the Court stated that "Eadon and C&B's

amended answer and counterclaim specifically prays for the costs incurred by the

Respondents in rectifying the consequential damages caused by the removal of the

signs."

The Court's statement regarding the Amended Complaint and Counterclaim is

incorrect The Amended Complaint and Counterclaim referred to by the Court does not.

exist. The Record reveals that Auto-OWners filed an Amended Complaint on March 14,

2003. (R. p. 147). Eadon and C&B filed an Answer to the FirstAmended Cornplaint on

July 17, 2003. (R. p. 202). This pleading included no counterclaim. The Amended

Answer and Counterclaim referred to by the Court is an exhibit to a Motion to Amend

Answer and Counterclaim filed by Eadon and C&B on September 7, 2004. (R. p. 213).

This motion to amend was never heard and was withdrawn by Eadon and C&B prior to

the trial Court's decision to grant Auto-Owners' motion to continue the case in order to

obtain the Tort action trial transcript. There is no Order in the Record (or otherwise)

grantingthe proposed amendment and counterclaim. In short, the AmendedAnswer and

Counterclaim referenced by the Court never became a pleading in this case.
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The truth of this is further evidencedby the fact that Auto-Owners filed a Second

Amended Complaint on July 18, 2005. (R.p. 635). Eadon and C&B filed an Answer to

the Second Amended Complaint in August 2005. (R. p. 716). Again, Eadon and C&B

did not assert a counterclaim against Auto-Owners. This is the last responsive pleading

filed by Eadon and C&B in this case. It contains no counterclaim.There was no

counterclaim presented to the. circuitcourt and therefore no claim presented by C&B to

warrant or justify the circuit court or this Court's finding.

Furthermore, a review of the Record reveals that there was no argument or

evidence presented to the circuit court regarding any duty Auto-Owner3 had to reimburse

C&B for costs incurred for removing the sign. There was no evidence presented as to

what those costs were. The issue was never raised and Auto-Owners never had a chance

to respond to it The only issue before the Court was (and is) whether Auto-Owners' has

a duty to mdernnify Eadon for the damages asserted against him by Rhodes and

Piedmont For this reason, Auto-Owners requests that the Court reconsiderits ruling on

this issue and strike the circuit court's finding that Auto-Owners must reimburse C&B for

thecosts incurred in removing thesign.1?

CONCLUSION

For the reasons set forth above, Auto-Owners respectfully asserts that ample

grounds exist for a rehearing of thisimatter pursuant to Rule221, SCACR. Accordingly,

Auto-Owners prays that the Court grant its Petition and schedule a rehearing on the

merits of the Opinion to allow Auto-Owners an opportunity to address the issues

discussed herein.

17 Even ifthis issue were properly before the Court, C&B would not beentitled toreimbursement
for costs incurred in removing its own defective product and/or work That is a business risk to
be borne by the insured
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Auto-Owners Insurance Company,
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d/b/a C&B Fabrications, C&B
Fabrications, Inc. and Low Country
Signs, Inc.,
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The Honorable Lee S. Alford
York County

Trial Court Case No. 2002-CP-46-02369

ORDER DENYING PETITION FORREHEARING

PER CURIAM: After acareful consideration ofthe Petition for Rehearmg, the Court is

unable to discover that any material fact orprinciple oflaw has been either overiooked or

disregarded and hence, there isno basis for granting arehearing.

It is therefore, ordered that thePetition forRehearing be denied
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