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Applicant, Bobby Wayne Stone, by and through undersigned counsel, respectfully submits 

the following in reply to Respondent’s Post-Hearing Brief (“Resp. Brief”). As discussed 

thoroughly in Applicant’s Opening Brief, Applicant has satisfied his burden of proof and 

demonstrated he is a person with intellectual disability, exempt from the death penalty pursuant to 

Atkins v. Virginia, 536 U.S. 304 (2002). This Reply does not rehash the evidence discussed in the 

prior briefing. Rather, it focuses primarily on Respondent’s misrepresentations and erroneous 

characterizations of the record evidence and appropriate considerations in assessing the merit of 

an Atkins claim.    

I. Respondent’s Complaints About This Claim Not Being Raised Previously are 
Barred by the Law of the Case.  

Respondent requests that this Court not consider Stone’s claim because it was not raised in 

prior post-conviction proceedings. Resp. Brief at 3–4, 29, 33. This argument has been rejected by 

the Supreme Court of South Carolina as it allowed this PCR action to proceed and designated this 

Court to resolve its merits and in this Court’s prior ruling on Respondent’s motion to dismiss. 

Order, Stone v. State, No. 2018-001260 (S.C. Nov. 28, 2018); Order Granting In Part and Denying 

In Part Respondent’s Motion to Dismiss, Stone v. State, 2018-CP-43-001025 (S.C. Ct. Comm. 

Pleas Feb. 20, 2019). Thus, the law of the case doctrine resolves this issue conclusively. Lifschultz 

Fast Freight, Inc. v. Haynsworth, Mation, McKay & Guerard, 334 S.C. 244, 245, 513 S.E.2d 96, 

96–97 (1999).  

  The South Carolina Supreme Court has done the exact same thing in other cases. E.g., 

Order, Terry v. State, No. 1997-006197 (S.C. Apr. 6, 2022); Woods v. State, No. 2019-001713, 2019 

WL 6898088 (S.C. Dec. 18, 2019) (reversing the PCR court’s order dismissing an Atkins claim 

and remanding for an evidentiary hearing on the merits of the claim). Furthermore, four other 

Circuit Court judges in South Carolina have found PCR applications raising freestanding Atkins 
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claims in capital cases cognizable, granted the applicants evidentiary hearings, and reached the 

merits on the matter, even where the issue of intellectual disability could have been litigated at trial 

or during initial PCR proceedings. See Order Denying Motion to Dismiss, Elmore v. State, No. 

2005-CP-24-1205 (S.C. Ct. Comm. Pleas June 18, 2007); Third 120 Day Status Report, Aleksey v. 

State, No. 2015-CP-38-00764 (S.C. Ct. Comm. Pleas June 7, 2017); Order, Bryant v. South 

Carolina, 2016-CP-43-828 (S.C. Ct. Comm. Pleas July 13, 2016); Order Denying Respondent’s 

Motion to Dismiss, Terry v. State, 2022-CP-32-00924 (S.C. Ct. Comm. Pleas Dec. 8, 2022).1 In 

those cases, as in Stone’s, the Supreme Court of South Carolina has permitted consideration of the 

claims, including in several cases where the claims were discovered significantly later in the 

proceedings than in Stone’s case. For example, in Terry, the Supreme Court of South Carolina 

stayed Mr. Terry’s execution to allow consideration of his Atkins claim even though Mr. Terry had 

otherwise completed the course of his ordinary state and federal post-conviction review 

proceedings at the time the claim arose. Order, Terry v. State, No. 1997-006197 (S.C. Apr. 6, 2022).  

II. Respondent’s Arguments Addressing the Merits of Stone’s Claim Have Been 
Rejected by the United States Supreme Court and are at odds with the Clinical 
Consensus of the Medical Community. 

Respondent’s main arguments are based on fundamental misunderstandings of what is 

required when assessing intellectual disability and on misrepresentations of the information and 

evidence before the Court. Both Dr. Hall and Dr. Boyd, the only two experts who evaluated Stone, 

conducted clinically proper and thorough evaluations, and determined Stone is a person with 

intellectual disability. Hrg. at 21, 107, 203, 207; Court Ex. 1 at 13.   

 

 

 
1 Copies of these orders are attached to this Reply as Attachment A.  
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a. Dr. Boyd and Dr. Hall both properly assessed Stone’s adaptive functioning.  

Respondent asks this Court to reject the conclusions of both Dr. Boyd and Dr. Hall because 

the doctors “jointly interviewed” some of the collateral witnesses, which Respondent maintains 

resulted in faulty information being passed to Dr. Hall and ultimate opinions that were “hopelessly 

intertwined.” Resp. Brief at 22, 26. This is simply a misrepresentation of what happened during 

the course of Dr. Boyd’s and Dr. Hall’s evaluations.  

Dr. Boyd testified that she conducted collateral interviews for her evaluation several times 

between 2019 and 2022. Hrg. at 19, 72, 101–102, 111. For these interviews, Dr. Boyd explained 

that she did some of them “on my own, and then there was a series of them in 2022 that Dr. Hall 

and I did in parallel.” Hrg. at 111. Dr. Hall also conducted some of her collateral witness interviews 

on her own. Hrg. at 167, Court Ex. 1 at 3. Dr. Boyd went on to clarify that for the parallel 

interviews, she and Dr. Hall “were meeting with the same person at the same time, but we each 

had our own list of questions, and then each one of us would ask our questions, the other one would 

go next.” Id. While they were present and heard the answers in these parallel interviews, neither 

doctor shared information, notes, research, diagnostic opinions, or their reports with one another 

at any point in their evaluations. Id. Further, each expert was able to receive the information 

directly from the witnesses, ask their own clarifying questions, and make independent observations 

of the witness. Respondent provides no support for its allegation that this process was improper 

because there is none. 

Respondent creates additional fictitious problems with the collateral interviews considered 

in Dr. Hall’s evaluation. Respondent claims that Dr. Hall only interviewed “the limited individuals 

identified by Applicant’s team.” Resp. Brief at 22. This is wrong for several reasons. Dr. Hall 

explicitly testified that she herself identified the collateral witnesses she hoped to interview in 

Supp. App. 0008
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Stone’s case. As she explained, she begins her evaluative process by sending DDSN’s general 

counsel “a list of records and individuals I would like to interview to begin the process,” so that 

general counsel can communicate with the parties to help obtain those sources of information. Hrg. 

at 159–160. This is exactly what happened here, and Stone’s counsel helped coordinate the 

interviews with DDSN at the agency’s request. Dr. Hall further testified that when conducting an 

evaluation, she considers any information available and is willing to review information from any 

party. Hrg. at 213–214. Respondent could have identified and provided additional collateral 

witnesses or information to Dr. Hall for her consideration at any point prior to the July 2024 

evidentiary hearing in this case but chose not to.2  Thus Respondent is in no position to complain 

about who the experts did and did not interview. 

Respondent attempts to further undermine the information obtained by Dr. Hall in these 

collateral interviews by providing several hypothetical alternative meanings to statements made 

by the witnesses to Dr. Hall. Resp. Brief at 25–31. The State does so without any support. 

Respondent was aware of who the collateral witnesses were well in advance of the evidentiary 

hearing. Dr. Hall submitted her report to the Court and the parties in December 2022, nearly two 

years before the evidentiary hearing in this matter. Court’s Ex. 1. Respondent could have (and did 

 
2 In a similar vein, Respondent suggests Dr. Hall had inadequate background information about 
Stone because she did not review the transcripts from Stone’s prior legal proceedings in this case, 
specifically the testimony from a single social worker at one of Stone’s prior proceedings who 
discussed information about Stone’s upbringing. Resp. Brief at 27–28. Again, had they thought 
this information was necessary as a part of an intellectual disability evaluation, Respondent could 
have provided any of these transcripts to Dr. Hall for her consideration. Hrg. at 213–214. They 
chose not to. Moreover, this suggestion ignores that as part of her evaluation, Dr. Hall reviewed 
the testimony of Dr. Arlene Andrews, a social historian and licensed social worker who conducted 
an extensive social history of Stone in advance of his 2012 PCR proceedings, and who pointed out 
the obvious defects in the trial social worker’s opinions including, of special relevance here, that 
she did not review the school records finding Stone to be educably mentally handicapped. Court 
Ex. 1 at 3.  
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in fact) talk to some of these witnesses as well as several other collateral witnesses before the 

evidentiary hearing. Respondent was well within its right to either request Dr. Hall talk to specific 

collateral witnesses to ascertain if they would have answered in line with Respondent’s 

hypotheticals prior to the hearing or to call any of these witnesses at the evidentiary hearing to ask 

what they meant by the specific responses Dr. Hall reported. They chose not to do so.3   

b. Respondent attempts to convince this Court to run afoul of Moore v. Texas. 

The bulk of Respondent’s submissions to this Court as to why Stone’s intellectual disability 

claim fails are attempts to attribute Stone’s academic functioning deficits to other experiences in 

his upbringing are based on stereotypes about people with intellectual disability, and are in clear 

contravention of legal precedent and clinical practice. E.g., Resp. Brief at 27–30, 34. Following 

Respondent’s suggestions would run afoul of Moore v. Texas, 581 U.S. 1 (2017) (“Moore I”); 

Moore v. Texas, 586 U.S. 133 (2019) (“Moore II”).  

Respondent maintains that Dr. Boyd’s and Dr. Hall’s determinations that Stone has adaptive 

deficits are incorrect because some of the behaviors were “better” explained as being caused by 

Stone’s childhood “disadvantages,” poverty, and a “difficult family structure.” Resp. Brief at 2, 

24–26. This is precisely what the Texas court tried to do in Moore I. 581 U.S. at 16. But, as the 

Supreme Court recognized, poverty, improper parental supervision, and childhood abuse all “count 

in the medical community as ‘risk factors’ for intellectual disability.” Id. (citing AAIDD-11); see 

also AAIDD-12 at 77, 92; Hrg. at 106–107. The medical community relies “on such factors as 

 
3 This Court also granted Respondent’s motion to compel production of Stone’s mitigation 
investigator’s file for the specific purpose of discovering potential collateral witnesses with 
information about Stone’s functioning should Respondent desire to talk with them before the 
evidentiary hearing in this matter. Order on Respondent’s Motion to Compel, Stone v. South 
Carolina, 2018-CP-43-001025 (S.C. Ct. Comm. Pleas Sept. 26, 2023).  
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cause to explore the prospect of intellectual disability further, not to counter the case for a disability 

determination.” Moore I, 581 U.S. at 16. Accordingly, it is improper for a court to rely on these 

kinds of causal explanations—which are in actuality known risk factors for intellectual disability—

to undermine the case for an intellectual disability determination. This Court should not do so.  

Respondent also asks this Court to rely on stereotypes to find Stone is not a person with 

intellectual disability. Respondent suggests that people with intellectual disability cannot obtain 

employment, be hardworking,4 obtain drivers licenses, cook, have friendships, or have meaningful 

romantic relationships. Resp. Brief at 27–30, 34. As the testimony at the hearing established, and 

research confirms, these are all things that people with mild intellectual disability can do. Hrg. at 

56, 64–65, 95–97, 234–238, 267–268; CHRISTOPHER SANFORD ET AL., INTERNATIONAL CENTER 

FOR SPECIAL EDUCATION RESEARCH, THE POST-HIGH SCHOOL OUTCOMES OF YOUNG ADULTS 

WITH DISABILITIES UP TO 6 YEARS AFTER HIGH SCHOOL: KEY FINDINGS FROM THE NATIONAL 

LONGITUDINAL TRANSITION STUDY-2 (NLTS2) (2011). Moreover, in Moore I, the Texas court had, 

in part, rejected Moore’s Atkins claim through the application of factors from a pre-Atkins case 

which were all grounded in “lay perceptions of intellectual disability.” 581 U.S. at 18 (discussing 

the Briseno factors). The United States Supreme Court made clear that reliance on stereotypes is 

improper and “should spark skepticism.” Id.5  

Finally, Respondent represents to this Court that any adaptive deficits “must be directly 

related to the intellectual impairments,” citing the DSM-5. Resp. Brief at 25. To do so would be 

 
4 For example, Respondent represents that because Stone could “maintain[] work to provide 
financially . . . a point he was proud of,” he cannot have adaptive deficits. Resp. Brief at 28.  
 
5 In revisiting Moore’s case in Moore II, the United States specifically identified relying on Moore 
having a girlfriend and having a job as inappropriate stereotypes the CCA relied on in discrediting 
the presence of adaptive deficits. Moore II, 586 U.S. at 142.  
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contrary to the clinical guidance. The DSM-5 is the only version of the DSM to ever contain this 

kind of nexus language about adaptive deficits in its guidance on intellectual disability. More 

importantly, the language was specifically removed from DSM-5-TR, the most current clinical 

guidance on diagnosing intellectual disability, because it led to exactly the type of erroneous 

assertions made by Respondent in this case. DSM-5-TR at 37–46. In Moore I, the Texas court had 

applied a 1992 clinical definition for intellectual disability to Moore’s case. 581 U.S. at 9, 20. The 

United States Supreme Court made clear that states (and accordingly the courts) cannot disregard 

current clinical standards in favor of their “desire to define intellectual disability as they wish[].” 

Id. at 20. As the Supreme Court recognized, the most current editions of the DSM and AAIDD’s 

clinical manual provide “the best available description of how mental disorders are expressed and 

can be recognized by trained clinicians.” Id. (citing DSM-5; Hall v. Florida, 572 U.S. 701, 704–

705 (2014); Atkins, 536 U.S. at 308 n. 3). There is no question after Moore I that Respondent’s 

arguments have been authoritatively rejected by the United States Supreme Court. 

c. Neither of Respondent’s experts can offer a diagnostic opinion about whether Stone is a 
person with intellectual disability.  

Respondent presented two forensic psychologists at the evidentiary hearing, Dr. Michael 

Vitacco and Dr. Kimberly Kruse. Neither expert had relevant prior experience in Atkins cases nor 

were they asked to conduct an evaluation in this case. Hrg. at 289, 296, 298–299, 306. Rather, they 

were called to offer criticisms about aspects of Dr. Boyd’s and Dr. Hall’s evaluations based on 

limited information about the evaluations. In doing so, they also provided this Court with 

testimony that is contrary to the clinical guidance on diagnosing intellectual disability. This Court 

should give little weight to their testimony in considering Stone’s Atkins claim. 

Dr. Vitacco testified “I have not done Atkins evaluations,” and that he “was not asked” to 

give an opinion regarding intellectual disability in Stone’s case. Hrg. at 289, 296, 298–299. The 
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only work Dr. Vitacco did in this case was read the reports produced by Dr. Boyd and Dr. Hall. 

Hrg. at 298. He was not provided with any other records or the underlying data from Stone’s 

psychological testing. Hrg. at 298–299. He never met Stone or conducted any interviews with him 

or any collateral witnesses. Hrg. at 298. His opinions consisted entirely of distinct criticisms of 

some of the protocols used by Dr. Boyd and Dr. Hall.6 Despite these criticisms, he acknowledged 

that the “overall protocol” used by both Dr. Boyd and Dr. Hall “was appropriate.” Hrg. at 297.  

Dr. Kruse was similarly asked by Respondent “[t]o review records,” not to provide a 

diagnostic opinion. Hrg. at 306. As Dr. Kruse acknowledged, she has never done an Atkins case 

before. Hrg. at 316. She never met Stone or conducted any testing of him. Hrg. at 306, 317. She 

also never conducted collateral witness interviews. Hrg. at 320. Rather, Dr. Kruse testified that 

based on her record reviews, she believed he had a learning disability instead of intellectual 

disability because of a part-score variance in some of Stone’s IQ testing. Hrg. at 311–312. As 

discussed in Stone’s post-hearing brief at length, this opinion directly contradicts the clinical 

 
6 Dr. Vitacco’s main concerns were Dr. Boyd’s and Dr. Hall’s use of the Flynn effect and parallel 
collateral witness interviews, Hrg. at 289, 296, which are discussed elsewhere in this brief. He 
raised one additional “concern” which was Dr. Boyd administering the Test of Memory 
Malingering (TOMM) to Stone in 2020, instead of at the time she administered Stone’s IQ testing. 
E.g., Hrg. at 290–292. The TOMM is an instrument designed to measure “memory malingering,” 
and was administered because many effort measures are inappropriate to administer to people with 
intellectual disability and there is not a malingering assessment specifically designed to test for 
malingered intellectual disability. Hrg. at 35–36, 121. This is a non-issue because no expert has 
opined that Stone was malingering at any time and no expert has raised any issues with how Dr. 
Boyd’s conducted the IQ testing to undermine its validity. Hrg. at 36–38, 184–185, 271–272, 320; 
Court Ex. 1 at 12. Both Dr. Boyd and Dr. Hall testified that they did not have any concerns that 
Stone was malingering because there was historical information from Stone’s childhood to confirm 
the diagnosis and it was evident from their interactions with him that Stone was putting in effort 
as “he did not want to be thought of as someone who wasn’t, you know, as he put it smart,” and  
Hrg. at 36–38, 271–272; Court Ex. 1 at 11–12. Dr. Boyd explained that she administered the 
malingering test after being retained to do an entire evaluation of whether Stone is intellectually 
disabled because “[she] wanted to make sure that [she] did give him some kind of an effort 
assessment at some point in the process.” Hrg. at 38, 119–121.  
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guidelines. App. Brief at 10–12. Moreover, Dr. Kruse acknowledged that these diagnoses are not 

necessarily mutually exclusive, and someone “can have learning disorder and intellectual 

developmental disorder.” Hrg. at 312.7  

Dr. Boyd and Dr. Hall, the only two doctors who evaluated Stone, opined that he meets the 

diagnostic criteria and is a person with intellectual disability. Hrg. at 21, 107, 203, 207; Court Ex. 

1 at 13. They did so based on thorough assessments conducted in accordance with the best practices 

as set forth in the clinical guidelines. This Court should reach the same conclusion.8  

III. This Court Can and Should Apply the Flynn Effect in Stone’s Case. 

Respondent submits that this Court should not apply the Flynn effect in Stone’s case. Resp. 

Brief at 39–40. Ignoring the Flynn effect would be contrary to both the clinical consensus practice 

and the manner in which the majority of courts have assessed IQ scores in the Atkins context.  

Courts considering Atkins claims are required to be “informed by the views of medical 

experts,” when assessing if a person is intellectually disabled. Moore I, 581 U.S. at 13 (quoting 

Hall, 572 U.S. at 721). In doing so, courts should rely on “the most recent (and still current) 

versions of the leading diagnostic manuals.” Id. The current leading diagnostic manuals are the 

 
7 See also DSM-5-TR at 45 (explaining specific learning disorders “may co-occur with intellectual 
developmental disorder. Both diagnoses are made if full criteria are met for intellectual 
developmental disorder and a communication disorder or specific learning disorder.”). The United 
States Supreme Court has recognized that “many intellectually disabled people also have other 
mental or physical impairments,” and the existence of a coexisting condition “is not evidence that 
a person does not also have intellectual disability.” Moore I, 581 U.S. at 17. 
 
8 No South Carolina court has ever rejected an Atkins claim when the court appointed DDSN 
examiner found the inmate to be a person with intellectual disability. See, e.g., Order Granting 
Post-Conviction Relief in Franklin v. South Carolina, 96-CP-45-117 (S.C. Ct. Comm. Pleas Jan. 
26, 2011); Order: Finding of Mental Retardation in George v. State, 99-CP-26-1715 (S.C. Ct. 
Comm. Pleas Jan. 9, 2007); Order Granting Post-Conviction Relief in Elmore v. South Carolina, 
05-CP-24-1205 (S.C. Ct. Comm. Pleas Feb. 1, 2010); Order Finding Defendant Intellectually 
Disabled in State v. Brown, 2011-GS-30-152 (S.C. Ct. Gen. Sess. Apr. 14, 2016).  
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Diagnostic and Statistical Manual of Mental Disorders, 5th edition text revision (“DSM-5-TR”), 

which is published by the American Psychological Association, and Intellectual Disability: 

Definition, Diagnosis, Classification, and Systems of Support, 12th edition (“AAIDD-12”), which 

is published by the American Association on Intellectual and Developmental Disabilities.9 Hrg. at 

16–17, 187, 319. Since Atkins was decided, every court in South Carolina to address an Atkins 

issue has relied on the clinical definitions, instructions, and guidelines of the APA and the AAIDD 

to inform the court’s analysis in compliance with the Supreme Court’s instruction in Hall and 

Moore.10   

Both the DSM-5-TR and the AAIDD-12 explicitly recognize the legitimacy of the Flynn 

effect and the practice of accounting for norm obsolescence. DSM-5-TR at 38; AAIDD-12 at 42. 

The clinical consensus is clear that “[c]urrent best practice guidelines recommend that in cases in 

which an IQ test with aged norms is used as part of a diagnosis of ID, a correction of the full-scale 

IQ score of 0.3 points per year since the test []norms were corrected is warranted.” AAIDD-12 at 

 
9 The United States Supreme Court has repeatedly recognized the AAIDD’s clinical manual and 
the DSM as the best sources for the current medical guidance for how to properly evaluate 
intellectual disability. See, e.g., Atkins, 536 U.S. at 308, 353; Hall, 572 U.S. at 704–05, 722; Moore, 
581 U.S. at 7.  
 
10 See, e.g., Order Finding Defendant Mentally Retarded in South Carolina v. Pearson, 96-GS-32-
3338 (S.C. Ct. Gen. Sess. Dec. 14, 2005); Order Granting Post-Conviction Relief in Franklin v. 
South Carolina, 96-CP-45-117 (S.C. Ct. Comm. Pleas Jan. 26, 2011), Order Granting Post-
Conviction Relief in Elmore v. South Carolina, 05-CP-24-1205  (S.C. Ct. Comm. Pleas Feb. 1, 
2010); Order Granting Post-Conviction Relief in Simmons v. South Carolina, 05-CP-18-1368 (S.C. 
Ct. Comm. Pleas Oct. 15, 2013); Order Granting Post-Conviction Relief in Bell v. State, 03-CP-
04-1857 (S.C. Ct. Comm. Pleas Nov. 16, 2016); Order Finding Defendant Intellectually Disabled 
in State v. Brown, 2011-GS-30-1523 (S.C. Ct. Gen. Sess. Apr. 14, 2016). Applicant has previously 
provided copies of these orders to the Court but will happily furnish additional copies for the 
Court’s convenience upon request.  
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42. In line with this clinical guidance, both experts who evaluated whether Stone is intellectually 

disabled applied the Flynn effect as part of their evaluation. Hrg. at 31–32, 40–42, 176–177.11  

Additionally, courts in South Carolina have routinely accepted the Flynn effect in Atkins 

cases. See Order Finding Defendant Mentally Retarded, South Carolina v. Pearson, 96-GS-32-

3338 (S.C. Cir. Ct. Gen. Sess. Dec. 14, 2005); Order Granting Post-Conviction Relief Pursuant to 

Atkins v. Virginia, 536 U.S. 304 (2002), Vacating Death Sentence, Bell v. South Carolina, 03-CP-

04-1857 (S.C. Ct. Comm. Pleas Nov. 16, 2016); Order, South Carolina v. Brown, 2011-GS-30-

1523 (S.C. Ct. Gen. Sess. Apr. 14, 2016). No South Carolina court considering an Atkins issue has 

ever found it was inappropriate to apply the Flynn effect. Similarly, courts across the country have 

also acknowledged it is appropriate to consider norm obsolescence when considering IQ scores as 

part of an Atkins claim.12 In line with the medical community’s best practices and how other courts 

 
11 Both of Respondent’s expert witnesses acknowledged that it is not inappropriate to apply the 
Flynn effect and there was nothing wrong with either Dr. Boyd or Dr. Hall applying the Flynn 
effect in their evaluations of Stone. Hrg. at 299–300 (Dr. Vitacco acknowledging that he 
“personally wouldn’t use the Flynn effect, but it’s a judgement call,” agreeing he “didn’t have any 
criticism of either of the experts for using it,” and acknowledging the Flynn effect is mentioned 
and encouraged by the clinical standards), 314–315 (Dr. Kruse stating that applying the Flynn 
effect “is not mandatory,” but acknowledging “there’s a place for the Flynn effect” when evaluating 
someone’s IQ scores) .  
 
12 State v. Williams, No. 2023-T-008, 2023 WL 8440882, at *4, 23–24 (Ohio Ct. App. Dec. 4, 
2023); State ex rel. Johnson v. Blair, 628 S.W.3d 375, 382–83 (Mo. 2021); Jackson v. Payne, 9 
F.4th 646, 654–55 (8th Cir. 2021); United States v. Roland, 281 F.Supp.3d 470, 501–03 (D.N.J. 
2017); Order Granting Habeas Corpus Relief, In re Noel Jackson, RIC475367/CR23480 (Cal. Sup. 
Ct. July 29, 2016), at 30; Smith v. Schiro, 813 F.2d 1175, 1184–85 (9th Cir. 2016); Decision Barring 
the Death Penalty, State of Ohio v. Willie L. Dumas, No. 14CR-2806 (Ohio Ct. Comm. Pleas Dec. 
2, 2015); Order Granting Post Conviction Relief, Russell v. Mississippi, No. 10,130 (Miss. Cir. Ct. 
Dec. 31, 2014); Court’s Partially Adopted Findings of Fact and Conclusions of Law, Maldonado 
v. State, No 51,612-02 (Tx. Dist. Ct. Dec 13, 2012); Brumfield v. Cain, 854 F.Supp.2d 366, 390–
92 (M.D.La. 2012); United States v. Smith, 790 F. Supp. 2d 482, 491 (E.D.La. 2011); United States 
v. Lewis, 2010 WL 5418901, 2010 U.S. Dist. LEXIS 138375, at *14–17, 29–30 (N.D. Ohio Dec. 
23, 2010); Wiley v. Epps, 668 F.Supp.2d 848, 894 (N.D.Miss. 2009); Thomas v. Allen, 614 
F.Supp.2d 1257, 1280–81 (N.D.Ala. 2009), affirmed in Thomas v. Allen, 607 F.3d 749 (11th Cir. 
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have considered this issue, the Court should accept Dr. Hall’s and Dr. Boyd’s clinical judgment to 

apply the Flynn effect to their assessments of Stone’s IQ scores. 

IV. Respondent Makes Several Inaccurate or Misleading Representations to the 
Court.  

Respondent’s brief contains several inaccuracies about Stone, his family, and what is 

required under the clinical guidelines. While it is not worth rehashing every single inaccuracy, 

several warrant identifying for the Court, as they are pertinent to the Court’s consideration of 

whether Stone is a person with intellectual disability.13  

a. Educable mentally handicapped is a classification used by schools that is congruent 
with intellectual disability.  

Respondent misleads this Court regarding what the term educable mentally handicapped 

meant at the time Stone was in school and the function it plays in the school system. Resp. Brief 

at 35, 37–38. In doing so, Respondent represents that for such a classification, the individual “could 

not learn,” and attempts to get this Court to understand the term under the definition of the term as 

Dr. Harris understood it at the time of her retirement from the school system in 2015. Resp. Brief 

at 37–38. This is the improper analysis of the term and the information before the Court indicates 

that Stone’s classification as educable mentally handicapped is supportive of finding he is a person 

with intellectual disability.  

 
2010); United States v. Davis, 611 F.Supp.2d 472, 478, 485–89 (D.Md. 2009). Copies of all 
unreported orders cited within this footnote are attached to this Reply as Attachment B.  
 
13 In an attempt to avoid reversal of Stone's death sentence due to his intellectual disability, 
Respondent suggests this Court should instead "revisit" Atkins. See Resp. Brief at 40-42. Atkins 
and its progeny are well-established federal law. "The Supremacy Clause provides that the 
Constitution, federal statutes, and treaties constitute “the supreme Law of the Land.”" Kansas v. 
Garcia, 589 U.S. 191, 202 (2020) (quoting U.S. Const. Art. VI, Cl. 2). Respondent provides no 
authority for its position that this Court has the ability to override the United States Supreme Court 
and this Court should disregard its suggestion to do so. 
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It is clear that at the time of Stone’s schooling, the classification of educable mentally 

handicapped was essentially parallel with the diagnostic criteria for intellectual disability. As Dr. 

Hall testified, in order to qualify for the educable mentally handicapped classification at school, a 

student would need to “have below average or sub-average intellectual functioning in conjunction 

with deficits of adaptive behavior.” Hrg. at 169. She explained that “schools actually call it 

‘intellectual disability’ right now.” Hrg. at 173, 196. The regulations governing special education 

in effect around when Stone was in school confirm understanding the classification as essentially 

parallel to diagnosing someone with intellectual disability. See Attachment C, South Carolina 

Department of Education, Special Education Regulations, Introduction and R43-243.1.1, 23 S.C. 

Reg. 72–73 (1999) (merging several classifications including educable mentally handicapped into 

“one category of Mental Disability,” to align with federal definitions of the term and explaining 

that “[m]ental disability means mental retardation, which is defined as significantly subaverage 

general intellectual functioning existing concurrently with deficits in adaptive behavior and 

manifested during the developmental period that adversely affects a student’s educational 

performance”).  

It was well-established at the hearing that “educable mentally handicapped” was a 

designation used by the Sumter County school system to classify students as needing special 

education supports and services parallel to the kinds of supports and services needed by individuals 

with mild intellectual disability. Hrg. at 55–56, 169, 173, 180, 196, 217. As Dr. Hall explained, 

based on her expertise at DDSN, this term is a school classification because “schools do not 

diagnose” and instead classify students to allow them to “get access to school services.” Hrg. at 

217–218.  
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As established at the hearing and discussed more thoroughly in Applicant’s post-hearing 

brief, Stone’s special education placement was adjusted to be educable mentally handicapped when 

he was in the seventh grade. Hrg. at 76, 85–86, 173, 180. This is highly indicative, in fact 

conclusive, of Stone’s functioning deficits being present during the developmental period. This 

information, considered alongside the wealth of other information considered by Dr. Boyd and Dr. 

Hall in their assessments of Stone, led both doctors to opine Stone meets the diagnostic criteria for 

intellectual disability. Hrg. at 21, 107, 203, 207; Court Ex. 1 at 13. 

b. Stone has a family history of intellectual disability. 

Respondent represents that no one in Stone’s family had a history of intellectual disability. 

Resp. Brief at 27. Even if true this would be irrelevant, as many families have a single child with 

intellectual disability, but the record establishes it is not true. Stone and all his siblings were 

identified as having difficulties in school requiring special education early on in their educational 

history. Both of his sisters and his brother were all classified as educable mentally handicapped, 

i.e., persons with intellectual disability, by the Sumter County school system. Hrg. at 101, 106–

107, 117, 166–170, 223–224. While not determinative of whether Stone is intellectually disabled, 

the clinical guidance recognizes that intellectual disability can often be seen across families and 

recognizes that a comprehensive evaluation requires identifying “genetic and nongenetic 

etiologies.” DSM-5-TR at 42, 44; AAIDD-12 at 33, 39-40.  

CONCLUSION 

 For the reasons stated in this reply and in Stone’s Post-Hearing Brief, this Court should 

find Stone intellectually disabled and ineligible for the death penalty.  

Respectfully submitted, 
 

s/E. Charles Grose, Jr. 
 E. Charles Grose (66063) 
 Grose Law Firm 
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 305 Main Street 
 Greenwood, SC 29646 
 (864) 538-4466 
 
 s/Rosalind S. D. Major 
 Rosalind S. D. Major (106017) 
  Justice 360  
  900 Elmwood Ave., Suite 200 
  Columbia, SC 29201 
  (803) 765-0144 
 
 Counsel for Bobby Wayne Stone 
 
May 2, 2025.  
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THIS OPINION HAS NO PRECEDENTIAL VALUE.  IT SHOULD NOT BE 
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING 

EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR. 

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

Anthony Woods, Petitioner, 

v. 

State of South Carolina, Respondent. 

Appellate Case No. 2019-001713 

Appeal from Clarendon County 
The Honorable Benjamin H. Culbertson, Circuit Court Judge 

Memorandum Opinion No. 2019-MO-044 
Submitted November 22, 2019 – Filed December 18, 2019 

REVERSED AND REMANDED 

Emily C. Paavola and Lindsey Sterling Vann, both of 
Justice 360, of Columbia, for Petitioner. 

Attorney General Alan Wilson, Deputy Attorney General 
Donald J. Zelenka, Senior Assistant Deputy Attorney 
General Melody J. Brown and Senior Assistant Attorney 
General William Edgar Salter, III, all of Columbia for 
Respondent. 
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PER CURIAM:  This matter is before the Court on a petition for a writ of 
certiorari. We grant the petition for a writ of certiorari, dispense with further 
briefing, reverse the decision of the post-conviction relief (PCR) court, and remand 
for an evidentiary hearing. 

Petitioner's second PCR application was dismissed as untimely and successive.  
Petitioner alleges he should be allowed to maintain a successive PCR application 
because his trial and first PCR counsel failed to argue he was intellectually 
disabled and, thus, cannot be executed. See Atkins v. Virginia, 536 U.S. 304, 321 
(2002) (holding the Eighth Amendment bars the execution of a person with an 
intellectual disability).  We agree. 

Because there is a possibility the Constitution categorically bars Petitioner's 
execution, we hold the successive PCR application in this case is permissible 
because of extraordinary circumstances.  See e.g., Robertson v. State, 418 S.C. 505, 
516, 795 S.E.2d 29, 35 (2016) (allowing a successive PCR application where PCR 
counsel was not statutorily qualified to represent the applicant); Washington v. 
State, 324 S.C. 232, 236, 478 S.E.2d 833, 835 (1996) (permitting a successive PCR 
application where multiple procedural irregularities, including the denial of a direct 
appeal, denied applicant the benefit of due process); Gamble v. State, 298 S.C. 176, 
178, 379 S.E.2d 118, 119 (1989) (allowing a successive PCR application where the 
applicant unknowingly withdrew his first PCR application with prejudice); Carter 
v. State, 293 S.C. 528, 530, 362 S.E.2d 20, 21–22 (1987) (authorizing a successive 
PCR application where the applicant did not have PCR counsel that differed from 
his trial counsel); Case v. State, 277 S.C. 474, 475, 289 S.E.2d 413, 414 (1982) 
(allowing a successive PCR application where the applicant's first PCR application 
was dismissed without the assistance of legal counsel and without a hearing).  
Accordingly, we reverse the order of the PCR court and remand this matter for a 
hearing on Petitioner's PCR application dated June 3, 2019. 

REVERSED AND REMANDED. 

BEATTY, C.J., KITTREDGE and HEARN, JJ., concur.  FEW and JAMES, 
JJ., not participating. 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF RIVERSIDE 

Supreme Court: S129989 IN RE NOEL JACKSON 
Sup. Ct.: RIC475367 I CR23480 

Petitioner, 

DEATH PENALTY CASE 

On Habeas Corpus. 
FINAL RULING 

Habeas corpus relief is hereby GRANTED. 

James S. Thomson, under appointment by the Supreme Court, for Petitioner. 

IFOlL~IQ) 
SUPERIOR COURT OF CALIFORNIA 

COUNTY OF RIVERSIDE 

rJUL 29 2016 

SJo~ 

Michael A. Hestrin, District Attorney, Ivy B. Fitzpatrick, Senior Deputy District Attorney, 

and Christopher Cook, Deputy District Attorney, for Respondent. 

PROCEDURAL HISTORY 

Petitioner Noel Jackson was sentenced to death after a 1989 conviction for a willful, 

deliberate, and premeditated first-degree murder. The jury also found true the special 

circumstance that the murder was committed for financial gain. (People v. Jackson (1996) 13 

Cal.4th 1164, 1186-87.) On February 7, 2007, the California Supreme Court ordered cause be 

shown in this court why "petitioner's death sentence should not be vacated and petitioner 

sentenced to life imprisonment without the possibility of parole on the ground that he is mentally 

retarded within the meaning of Atkins v. Virginia (2002) 536 U.S. 304 [(Atkins)], as alleged in 

the petition" for writ of habeas corpus filed December 18, 2004. (See also In re Hawthorne 

(2005) 35 Cal.4th 40 (Hawthorne).) 

After receipt of a myriad of pleadings and numerous motions and proceedings, this court 

conducted an evidentiary hearing and received evidence from both parties relevant to the 
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question of whether petitioner is intellectually disabled within the meaning of Atkins and its 

progeny. 1 The parties provided their closing arguments in writing, and the matter was submitted 

for decision on June 8, 2016, upon the filing of petitioner's reply argument. This court has 

reviewed and considered all the evidence received, as well as the applicable law and the parties' 

arguments.2 For the reasons articulated below, this court finds by a preponderance of the 

evidence that petitioner is intellectually disabled, grants habeas relief, and orders that petitioner's 

sentence of death be vacated and that his case be set for resentencing at which time he shall be 

resentenced to life without the possibility of parole. 

FACTS 

Petitioner's Case-in-Chief 

Dr. Woods 

At the evidentiary hearing, petitioner first presented the testimony of George Washington 

Woods, Jr., a physician specializing in neuropsychiatry.3 Dr. Woods first became involved in 

petitioner's case in the mid-1990s, and in that year conducted a psychiatric evaluation of him. 

He saw petitioner a total of four timys, and reviewed petitioner's family history, school records, 

social history, prior neuropsychological tests, etcetera. While he was not specifically evaluating 

for intellectual disability, he was subsequently able to make findings and conclusions on that 

question. Dr. Woods explained that petitioner's intellectual functioning was very clearly 

impaired, and that he "had real problems in the world" in the realm of adaptive functioning, both 

manifesting before the age of 18, such that petitioner was intellectually disabled within the 

1 The terms "mentally retarded" and "intellectually disabled," along with their nominal forms, will be used 
interchangeably, with a preference for the latter. (See People v. Boyce (2014) 59 Cal.4th 672, fn. 24.) 
2 However, the court has not and will not consider the declarations appended to petitioner's reply argument since the 
matter had previously been closed to evidence. Because these declarations form no part of the court's analysis or 
decision, respondent's motion to strike is denied as moot. 
3 This order will dispense with a recitation ofthe experts' copious qualifications. All the experts who testified were 
extremely well qualified and experienced. 

2 
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meaning of Atkins, Penal Code section 1376 (§ 1376), and the standards of the American 

Association for Intellectual and Developmental Disabilities (AAIDD), though his intellectual 

disability was mild. In fact, in Dr. Woods' mind there is "no question that" petitioner is 

intellectually disabled. 

Dr. Woods explained that intellectual disability can have a genetic component, and that in 

petitioner's family "[y]ou see at least three generations of people that have been identified as 

being slow," including petitioner's parents, his siblings, and his children. His family also has a 

history of migraines, and while they are not themselves a sign of intellectual disability, they "are 

a sign of something not working probably in your brain." Similarly, petitioner's family has 

"generations of language problems," with petitioner's being extreme even within his family. 

Likewise, petitioner's sense of smell was impaired. These are all neurological clues that point to 

problems in brain function. Petitioner has "[p ]roblems with his frontal lobe being able to weigh 

and deliberate, effectively sequence his behavior, effectively sequence his thinking, problems 

with his temporal lobe in terms of academics and language acquisition. And we see these 

problems occurring in his family, as well as in his children." 

He also explained that in utero exposure to toxins can relate to intellectual disability, and 

noted that petitioner bears "the stigmata of fetal alcohol" syndrome in the physical features of his 

face even as an adult, which is significant because such signs are usually gone before the age of 

two, as well as in other parts ofhis body. He commented that "a significant number of people .. 

. on the fetal alcohol spectrum do have intellectual disabilities." Dr. Woods also testified that 

exposure to lead can impact the developing brain, and that petitioner was exposed to lead paint, 

leaded home remedies, and emissions from chemical plants as a child, which were compounded 

by a lack of nutrition. Along the same lines, emotional and physical trauma of the type petitioner 

3 
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suffered in childhood is co-morbid with intellectual disability in that they "interact together and 

make each one of them worse than it would have been if it just had been that disorder alone .... 

[~ What happens with people that have intellectual disability and trauma is that they have a hard 

time developing coping mechanisms." Furthermore, Dr. Woods affirmed that one does not 

recover from intellectual disability; while the person may be able to grow and learn, he or she 

will still be intellectually disabled for life. 

As to petitioner's intellectual functioning, Dr. Woods testified that it was consistent with 

intellectual disability in light of "standardized testing, as well as academic testing, as well as 

information from teachers, principals, students, other people that knew him .... " He also 

reviewed reports and statements from other doctors, and testified that Dr. Frumkin's examination 

"reinforced [his] opinion .... " Petitioner had been held back in the first grade twice, and in the 

fifth grade, and was often in special education. When he was promoted it was often simply due 

to his effort. At the age of eight "he took two tests of intellectual functioning"; on the California 

Mental Maturities test he scored 60, and on the Stanford-Binet he scored 74. At the age of 13 he 

scored 65 on the intelligence portion of the Stanford Research Association (SRA) Primary 

Mental Abilities test. Three years later he received a score of 7 6 on the Wechsler Adult 

Intelligence test (W AIS), and on the Wide Range Achievement test he tested at the second and 

third grade level for reading, math, and spelling, even though he was in eighth grade and by age 

should have been in the eleventh. Even at the age of 23, testing revealed petitioner's reading 

level to be second or third grade. Dr. Woods opined that these scores reveal that petitioner's 

impairment began early in his life, meaning that "these are most probably neurodevelopmental 

impairments. He was probably born with a brain that could not do certain types of academic 

functioning for sure," with particular defects in the left hemisphere of his brain and the right 

4 
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parietal lobe. In his own testing, Dr. Woods observed signs of impairment in the corpus 

callosum and the communication between the two hemispheres of the brain. With regard to the 

WAIS-IV test administered by Dr. Frumkin, on which petitioner scored 63, Dr. Woods testified 

that he found those results to be valid, and that it reinforced his opinion that petitioner is 

intellectually disabled. Indeed, the "testing showed internal consistency" in that petitioner 

specifically demonstrated frontal lobe impairment in both cognitive and physical (i.e. sense of 

smell) areas across multiple tests. This "kind of internal consistency . . . really speaks to 

malingering more than an artificial test of effort of malingering," such as the test of memory 

malingering (TOMM) which has been subject to strong criticism. Even so, one study 

recommends that TOMM scores be analyzed differently when dealing with an intellectually 

disabled person, and under such constraints petitioner would have passed that test when 

administered by Dr. Frumkin, as well. 

Dr. Woods also explained the Flynn effect, which is the phenomenon that a particular 

I.Q. test's observed scores increase by 0.3 annually from the date the test was normed. He stated 

that when considering I.Q. tests for the purpose of assessing intellectual disability, multiple 

authorities advise taking the Flynn effect into account. Indeed, "the Flynn effect is always 

applicable to I.Q. testing, standardized I.Q. testing .... " Taking the phenomenon into account 

with regard to petitioner's scores drops his WAIS score to 71, his WAIS-IV score to 61, and his 

WAIS-R score (on which he had scored 80) to 75. The spread of the I.Q. scores was not 

surprising, since "on the low end of I.Q. scoring" there is "variability of ten or 15 points" with a 

significant percentage of people. Indeed, Dr. Woods responded in the affirmative to a question 

asking whether all of petitioner's various I.Q. test results were "solidly within the range of mild 

intellectual disability." Moreover, under the current understanding of intellectual disability in at 

5 
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least some academic or professional quarters, "the straightforward [I.Q.] numbers, 70 above, 70 

below, with the standard of error of measurement of three to five is not really appropriate when 

you're looking at intellectual disability. The numbers are not as important as the adaptive 

functioning and the developmental stage." 

Regarding adaptive functioning, Dr. Woods explained that the proper inquiry was 

"adaptive functioning within the community in which they live during that developmental 

period. It's not like looking at them outside of their social circumstances." For this reason, 

AAIDD standards and other authorities "do not recommend[] trying to determine adaptive 

functioning within a prison setting. Because a prison setting has supports built into it that [do] 

not allow a person to function independently." Indeed, one looks at what the person can do 

independently, not what that person can do with supports. Furthermore, it is not the case that 

people with intellectual disability cannot do anything - they can often do a number of things 

such basic reading, driving, holding jobs, and forming friendships. There are three domains of 

adaptive functioning, though a person only needs significant impairment in one in order to be 

intellectually disabled. The conceptual domain deals with abstraction and understanding. The 

social domain deals with interaction with others. The practical domain involves the ordinary 

tasks of daily life. 

Petitioner has significant deficits in the conceptual domain as revealed by his academic 

performance - his problems with basic math, reading, and spelling - and by his difficulty in 

conceptualization, which became apparent in testing where his processing speed, working 

memory, and ability to "get the big picture" were measured, as well as by his anecdotal 

difficulties in problem solving. Dr. Woods rejected as "not within the realm of possibility" the 

idea that petitioner simply has a learning disability, because of the wide range of impairment. He 
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also has demonstrated deficits in the social domain, though there he demonstrates the least 

impairment among the three domains, such as his inability to understand family conversations 

and his inability to understand much of what was happening in school. Additionally, petitioner 

has significant deficits in the practical domain. As a child he had difficulty keeping himself 

groomed, buttoning his clothes, and following directions; however, he was able to do some tasks 

if given sufficient support. There is no indication that he ever lived independently. 

Significantly, the types of impairment petitioner suffers, such as in math and language, is a clue 

that the impairment has been present from a young age, since such deficits are not found in those 

who have later in life suffered an injury, or who have dementia. 

Dr. Froming 

Petitioner next presented the testimony of Karen Bronk Froming, a clinical 

neuropsychologist. She reviewed records and declarations related to petitioner's time in school 

and childhood, as well as expert declarations and reports. She also conducted interviews herself. 

From these sources it is her opinion that petitioner is intellectually disabled, "on the basis of 

multiple test scores, consistent test scores over time," combined with "adaptive behavior 

deficits" and "incontrovertible manifestations before the age of 18." 

Dr. Froming explained that a person's family history is relevant to the analysis of 

intellectual disability, because it may reveal risk factors and because "the interaction between 

[nature and nurture] ... are highly critical to the development of the brain." In petitioner's case, 

the potential for in utero alcohol exposure, poor prenatal and postnatal care, exposure to toxins, 

and having other intellectually disabled family members was significant. 

As for petitioner's intellectual functioning, Dr. Froming found it "striking" that 

petitioner's test results while in school were "pretty highly consistent" even though they were 

7 
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"from different types of tests," which "is independent data that says something is wrong with this 

person's functioning." Specifically, I.Q. results during childhood of 60, 74, 65, and 76 are all "in 

or around the subaverage intellectual level," meaning two standard deviations below average, 

which was traditionally the dividing line "for borderline or subaverage or mild mental 

retardation." Dr. Framing noted that school officials during petitioner's childhood had 

"suspected that he had mental retardation" and that "the achievement testing reflected ... how 

far behind he was." Furthermore, at the age of 23 petitioner tested at a reading level of between 

second and third grade, and at a math level of almost third grade. Reading and math testing at 

the ages of 38 to 39 showed little improvement, placing him in the first-to-second percentile. 

Later testing showed an increase in sight reading ability to a "3. 7 grade equivalent with a 

standard score of 67, which is kind of an I.Q. equivalent," and in math performance to a "3.7 

grade equivalent with a 74 standard score," along with spelling ability "at a 2.8 grade equivalent, 

which is a standard score of 64, also an I.Q. equivalent," and reading comprehension at a "6.2 

grade equivalent which is the standard score of 76." Dr. Froming described petitioner's "scores 

on the testing through those school years [to be] remarkably consistent ... so it's all within the 

ballpark of subaverage performance, either I.Q. or severely lagging academic capabilities." She 

also found that "an embedded effort measure" in the I.Q. testing conducted on petitioner as an 

adult demonstrated that petitioner "demonstrate[d] acceptable levels of effort." Furthermore, 

while an intellectually disabled person will always be intellectually disabled, over the years 

"their capability may somewhat improve a little bit," and so test results from prior to the age of 

18 are more probative than those from adulthood when making a diagnosis of intellectual 

disability, which must manifest before the age of 18. 

8 
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Dr. Froming buttressed Dr. Woods opinion of petitioner's adaptive behavior, explaining 

his deficits in detail based on the accounts given by those who knew and interacted with 

petitioner throughout his life. She discussed the tendency of intellectually disabled people to 

mask their disability through silence and by not asking for help, because to do otherwise would 

reveal their deficiencies, and also confirmed that one can have particular strengths and 

nevertheless still be intellectually disabled. Dr. Froming also discussed neuropsychological 

testing performed in 1994 by Dr. Dale Watson, which revealed that petitioner suffered "moderate 

impairment with 99 percent probability that the person is brain impaired," with particular 

impairments in left-brain functions. 

Dr. Froming further testified that petitioner's conduct in committing crimes and his 

various escape attempts was "not behavior that an intellectually disabled person couldn't 

accomplish." She also was certain that the Flynn effect can be validly used to correct individual 

I.Q. scores by reducing them by the specific and appropriate amount, rather than by more 

vaguely simply opening up a potential range of corrected scores. And she stated her 

disagreement with Dr. Frumkin that defendant was malingering, in part because of the high false 

positive rate for malingering in intellectually disabled people, and in part because his testing 

profile "indicates that he gave full effort on the easy items, and that he was inconsistent in his 

responding" on "the hard items" - which is "where someone who is intellectually disabled would 

have a problem" - "but that does not equate to malingering" because the inconsistency could 

have been for a variety of reasons including guessing or not knowing the answers . 

• • • 

Aside from the testimony of the two doctors, petitioner also offered numerous exhibits, 

and the parties stipulated to the admission in lieu of live testimony of a number of declarations 
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from various people, such as those who knew petitioner as a child and on which much of the 

expert opinion regarding petitioner's mental condition was based. 

Respondent's Case-in-Chief 

Dr. Frumkin 

Respondent's first witness was Bruce Frumkin, a forensic psychologist, who testified that 

"there's no objective evidence that supports [petitioner] meeting [the] criteria" for intellectual 

disability. Dr. Frumkin examined petitioner at San Quentin State Prison in July 2014, in the 

course of which he conducted a clinical interview and administered several tests. He explained 

that "one wants to try to as objectively as possible measure adaptive functioning," and so while 

"one could try to look to historical data ... sometimes historical data has problems with it" such 

as a lack of standardization. Accordingly, he put little weight on the accounts given by 

petitioner's childhood teachers, family, and friends. Nevertheless, he still agreed that petitioner 

"has deficits in adaptive functioning, particularly in the areas of functional academic skills and 

also work history, " and thus met one criterion for intellectual disability. However, Dr. Frumkin 

attributed these deficits to a learning disability, not intellectual disability, and differed with 

petitioner's experts as to the extent of petitioner's adaptive functioning deficits. Dr. Frumkin 

observed that petitioner's criminal behavior and escapes are "not consistent with someone who 

has those intellectual disabilities, adaptive functioning deficiencies as described before," and 

stated that "someone with an I.Q. in the high 60s, low 70s, mid-70s can't engage in all of those 

behaviors." 

With regard to a number of the tests petitioner took as a child, Dr. Frumkin expressed 

significant skepticism as to their utility. He did not give the California Mental Maturities test 

"very much weight," because "[i]t's an achievement test. It's certainly not an I.Q. test. It 
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measures abilities that are needed for successful work and school," and has also been subject to 

"a lot of negative reviews," such as with regard to its validity and reliability for "'use with the 

intellectual extremes, i.e. mentally deficient and superior.'" Similarly, the SRA Primary Mental 

Abilities test has been negatively reviewed. And since those tests are achievement tests rather 

than intelligence tests, it is "not surprising they would be so low if he has a learning disability in 

reading, spelling, and math." Finally, with regard to the Peabody Picture Vocabulary test (which 

petitioner had offered as showing an I.Q. result of 62), Dr. Frumkin explained that it only tested 

a very narrow category of intelligence, receptive vocabulary, and for that reason, as well as the 

lack of data to assess whether petitioner was giving full effort, was oflimited use. 

Dr. Frumkin also discussed the Flynn effect but testified that, in regard to using a specific 

numerical correction factor, it can only be validly applied to populations, not individuals. "It 

can't apply to an individual because there's so many different variables out there," and no I.Q. 

testing manual "says ... to obtain an I.Q. score based upon a Flynn calculation." That said, the 

Flynn effect should be taken into consideration by a psychologist, as one of a number of factors 

that contribute to the understanding that a specific "I.Q. score isn't etched in stone. It can vary," 

but "[w]ho knows how much." Particularly with regard to petitioner, cultural bias was likely a 

significant factor causing an underestimation of his I.Q. in the tests he took as a child, as was his 

stuttering which could have caused him difficulty in giving full and correct answers, though Dr. 

Frumkin noted that he did not have the necessary reports in order to be certain and so "[m]aybe" 

petitioner's stuttering "had no impact." Cultural bias would be a particular problem for the 

Stanford-Binet test petitioner took in 1963 or 1964 at the age of 8, and which measured his I.Q. 

at 74. 
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With regard to the WAIS-R administered in 1994 by Dr. Watson, on which petitioner 

scored 80, Dr. Frumkin pointed to data from an embedded test as possible evidence that 

petitioner was not giving his best effort, though the data was borderline. Similarly, in reviewing 

another malingering test given by Dr. Watson, "you cannot say [petitioner is] malingering or 

giving poor effort ... but you can't say based upon those results that he's giving his best effort," 

due both to petitioner's scores as well as Dr. Watson's failure to administer the full test. 

As for the WAIS-IV I.Q. test administered by Dr. Frumkin himself, the result was "a full 

scale I.Q. score of 63, which is lower first percentile range," and a "general ability index [of] 69, 

which is lower two percentile range," which would place petitioner "within the range of 

significantly subaverage intellectual functioning." But Dr. Frumkin did not believe that this was 

a valid score. He discussed how petitioner's I.Q. score of 80 on the testing administered by Dr. 

Watson was inconsistent with his score of 63 on the testing administered by Dr. Frumkin 

himself, since "I.Q. scores are supposed to ... remain relatively stable over the course of one's 

lifetime," and "are not supposed to deviate by that much .... " Such deviation could indicate 

that the test-taker "wasn't giving their best effort or was purposely trying to do poorly .... " He 

disagreed with Dr. Woods that such deviation can be expected among the intellectually disabled. 

Dr. Frumkin further explained the concepts of effort and malingering, the former referring to the 

test-taker's failure to perform to the best of their ability, and the latter referring to active attempts 

"to exaggerate deficiencies or deceive." He disagreed with Dr. Froming's analysis of an 

embedded measure in the I.Q. tests to measure effort and detect malingering, testifying that even 

were one to give the measure weight - which he would not, not being "a big fan of the test" -

petitioner's result would still be insufficient to show that he gave proper effort, even taking into 

account the possibility of poor performance due to intellectual disability. 
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Dr. Frumkin further pointed out that petitioner "got some higher level arithmetic 

problems correct with Dr. Watson, but missed substantially easier items with" Dr. Frumkin, 

which alone did not "automatically mean poor effort, but it raise[d his] degree of suspicion." 

Somewhat similarly, a screening test for effort showed nothing to indicate "that he was trying to 

exaggerate impairment," but was not conclusive as to whether petitioner "was giving his best 

performance." Dr. Frumkin disagreed with Dr. Woods as to the appropriateness of using 

malingering tests with the intellectually disabled. On one such test which Dr. Frumkin 

administered, the Validity Indicator Profile (VIP), the results showed an "invalid inconsistent" 

profile, which he did not interpret as meaning that petitioner was "malingering or on purpose 

giving poor effort," though "you can't say that that was his best performance .... " Dr. Frumkin 

explained another, the TOMM, which he described as a visual recognition test that is "very 

easy," though people "think it's difficult"; in fact, "research has shown ... that normals get 49 

out of 50 correct on this test" or even all 50, and "[p]eople with documented brain damage or 

dementia, they almost all get at least 45 out of 50 correct," with these scores referring to those on 

the second trial of the assessment and on the third, retention, trial. Petitioner, however, only 

scored 23 on the first trial, 33 on the second trial, and 34 on the retention trial, and it took him 

far, far, longer to complete the test than expected. "[T]hese scores were substantially lower than 

what would normally be considered the cutoffs," although "the cutoffs were not developed for 

people with mental retardation or intellectual disability[, (~) s]o there's some concern about 

using the cutoff of 45 ... because maybe people with mental retardation for whatever reason do 

worse than people with brain damage or dementia." Even so, Dr. Frumkin explained that a study 

examining the TOMM in the context of intellectual disability showed that the average score for 

the intellectually disabled - indeed, for those so disabled that "they can only function in a 
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residential facility"- was 43.6 on the second trial, which is significantly higher than petitioner's 

score. Another study of people with an average I.Q. of 63 showed an average TOMM second 

trial score of 4 7, and an average retention trial score of 48; another study of people who had an 

average I.Q. of 60 along with psychotic disorders showed an average second trial score of 48.7, 

and an average retention score of 49.4; and yet another study of people with an average I.Q. of 

60 averaged a second trial score of 46 and a retention score of 47. Petitioner's score on the 

TOMM led Dr. Frumkin to conclude that he was malingering or not giving his best effort. 

Furthermore, based on his experience with intellectually disabled people, Dr. Frumkin 

testified that in his direct observations of petitioner "[h]e came across behaviorally as someone 

who was functioning in the low 80s, low average intelligence. Nowhere[] close to 60. 

Nowhere[] even close to the high 60s, you know, low 70s .... [,-r] But that's why we give IQ 

tests." Taking into account all available information, Dr. Frumkin testified that he did not "have 

any objective evidence to show he meets the criteria for intellectual disability as defined in the 

California Penal Code." 

On cross-examination, Dr. Frumkin agreed that under two professional standards for 

assessing intellectual disability, family members, teachers, et cetera are considered the best 

sources for adaptive functioning data, and that adaptive functioning may be difficult to determine 

in a custodial setting. He also stated that in largely rejecting the usefulness of such evidence, he 

did not use any objective criteria but rather his "clinical judgment, based" in part "upon the way 

the declarations were written [i.e., in a similar tone], the time period from when they last had 

contact with Mr. Jackson," and the fact that they were obtained by petitioner himself, meaning 

that they were selected with a view to assisting his legal claims. Dr. Frumkin also partially 

justified his failure to do the legwork in personally contacting the declarants by reiterating his 
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opinion that petitioner "has deficits in adaptive functioning . . . in work and in academic 

functions, like spelling and reading and math," and so - like onset before the age of 18 - that 

prong of the definition of intellectual disability was not in dispute. He further confirmed that a 

person with an I.Q. of 65 to 75 can still perform tasks such as talking on the telephone, working 

at a job, keeping their clothes and house clean, making simple financial decisions, participating 

in some community activities and sporting events, having long-term relationships, and 

sometimes mastering independent living skills. 

Dr. Frumkin further agreed that there was some professional literature justifying a cutoff 

of 30 on the TOMM for people with intellectual disability, though he made the distinction that 

that was for the purposes of research, not clinical practice. Likewise, he agreed that some 

literature supports accounting for the Flynn effect by making a specific numerical correction to 

the measured I.Q. score. But he also explained that conclusions by other researches in the 

professional literature are not necessarily determinative; "[i]t's not the conclusion by itself, it's 

the science on which it is based," so "I have to look at the science behind it. It's just not the 

statements people make." Dr. Frumkin further testified that an I.Q. score as measured typically 

establishes that the subject's true I.Q. is within five points ofthat score, either higher or lower. 

San Quentin Guards 

Respondent presented testimony from a number of officers who had worked at San 

Quentin State Prison and became involved with petitioner during his imprisonment: 

Jack Guthrie testified that petitioner appeared to understand him, was "very articulate," 

could have conversations, kept his cell clean, and "knew the program very well." However, he 

also explained that the programs were strict and that petitioner is escorted everywhere he goes. 
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Robert Haug also testified that petitioner's cell was neat and that he was able to 

communicate intelligibly. 

Michael Chastain testified that petitioner was able to follow orders, kept his cell clean, 

and did not need assistance in filling out the written form to request items from the canteen. 

Creig Simons testified that petitioner takes showers, keeps himself and his cell clean, 

uses the canteen, interacts with others, and has responsibilities such as keeping the mail order 

catalog and purchase forms for inmates in his area. 

Josenilo Del Rosario testified that on July 18, 2000, petitioner participated in a security 

breach involving an attempted escape with four other inmates. Petitioner and all but one other 

made it through a break in an interior fence and outside the perimeter of the yard in their 

subsection of the prison. 

Marcie Mann testified regarding the security breach, and stated that petitioner was the 

third inmate to come through the fence, following behind two others. 

Kent McLean testified that petitioner appeared to understand, and spoke with him about, 

state prison regulations, that petitioner was able to file grievance forms, that he was able to 

understand and comply with orders, and that he kept his person and his cell clean. McLean also 

testified regarding the security breach, said that it was a unique occurrence he had not seen 

happen at any other time over the years, and described how the inmates "first ... ran to the wall, 

because that took them out of the line of fire .... " 

Petitioner's Rebuttal Case 

Dr. Watson 

Petitioner's first witness in rebuttal was Dale Watson, a psychologist specializing in 

clinical and forensic neuropsychology who examined petitioner in 1994. He administered the 
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W AIS-R on which petitioner scored 80 before any adjustments, which "fell within the borderline 

range" for intellectual ability. Dr. Watson was of the opinion that petitioner is indeed 

intellectually disabled within the meaning of Atkins, Hawthorne, and section 1376. He explained 

that more recent psychiatric definitions of intellectual disability emphasize the adaptive 

functioning prong, and how petitioner's adaptive functioning deficits are so significant as to 

render him intellectually disabled even with an I.Q. of 80. Moreover, that score of 80 is properly 

adjusted downward to 75 to take into account the Flynn effect. Dr. Watson gave his opinion that 

petitioner had deficits in all three domains of adaptive functioning: moderate impairment in the 

conceptual domain, mild impairment in the social domain, and mild-to-moderate impairment in 

the practical domain. He also testified that the fluctuation in petitioner's I.Q. scores is consistent 

with research into the variability of I.Q. test scores, and "research that suggests that there is 

greater variability at kind of the low end of the IQ distribution." Indeed, it is almost to be 

expected, particularly also due to "differences in age, in age cohorts" and "differences across the 

instruments." For example, Dr. Watson explained how the WAIS-IV excluded components from 

the WAIS-R that were strengths for petitioner, and added another component that was a 

weakness for him, meaning that his I.Q. would be measured lower on the former than on the 

latter. He also explained that petitioner's score of 63 on the WAIS-IV could properly be 

recalculated as 69 if one omits "measures of working memory or processing speed" and focuses 

on "core intellectual abilities," which is a corrective measure to account for the fact that 

processing speed, a weakness for petitioner, was weighted significantly more heavily on the 

WAIS-IV as compared to the WAIS-R. 

Dr. Watson testified that he would "be very cautious about" using petitioner's childhood 

I.Q. scores alone to diagnose intellectual disability, but while "they are probably not 
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determinative in this instance ... they are certainly confirmatory" and should be taken into 

account. He was not concerned with petitioner's stuttering, and testified that petitioner's deficits 

are more consistent with intellectual disability than a learning disability because they "are really 

pervasive, and they are kind of generalized." He also confirmed Dr. Woods' testimony 

regarding fetal alcohol syndrome and environmental issues as factors in intellectual disability. 

Regarding the Flynn effect, Dr. Watson took the view that it was appropriate to mathematically 

subtract the applicable factor from an obtained score, rather than taking it into account in a more 

amorphous way, and that this is widely supported by the professional literature. 

Dr. Watson further found that, across petitioner's WAIS, WAIS-R, and WAIS-IV tests, 

that there existed both internal consistency in his performances as well as consistency across the 

tests. Strengths and weaknesses were similar across the tests, and weaknesses were more 

pronounced in left-brain functions which is also consistent with petitioner's achievement testing, 

such as on the Wide Range Achievement Test, third edition (WRAT-III). Petitioner's score on 

the WRAT-III was additionally consistent with professional literature observing that 

intellectually disabled people tend to score lower on achievement tests than their I.Q. scores 

would predict. Regarding tests of petitioner's effort, Dr. Watson noted that the VIP manual 

indicates that 65 percent of intellectually disabled people will score an inconsistent or invalid 

profile, and testified that petitioner's performance on the VIP administered Dr. Frumkin was 

consistent with a person who is intellectually disabled. As for the TOMM, Dr. Watson testified 

that the professional literature was "very mixed" as to whether it was appropriate for use with the 

intellectually disabled, and that if given the proper cutoff score under such circumstances "[i]s 

generally 30." Accordingly, he opined that petitioner's score on the TOMM administered by Dr. 

Frumkin did not indicate that he was giving poor effort. Furthermore, he testified that Dr. 
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Frumkin misadministered the TOMM by failing to display each card to petitioner for his 

memorization for the appropriate length of time; that is, he flipped through the cards too fast, 

contrary to the directions in the TOMM manual. This error "turn[ed] a test of one's intention to . 

. . perform well ... [in]to a test of ability." Dr. Watson saw nothing else in the WAIS-IV 

administered by Dr. Frumkin that would suggest petitioner was giving poor effort; but even if 

one were to disregard his score on the WAIS-IV, Dr. Watson was of the view that the remainder 

of the evidence was a sufficient basis on which to conclude that petitioner is intellectually 

disabled. 

On cross-examination, Dr. Watson testified that adaptive functioning cannot really be 

measured "in the structured setting of the prison or jail," though criminal behavior outside of a 

custodial setting "would be of interest." Nevertheless, petitioner's conduct involving his escapes 

from custody did not change his view that petitioner was intellectually disabled, since "[m]ost 

people with intellectual disability can do some things," even "criminal behavior and ... goal­

directed behavior .... " Dr. Watson also testified that it was possible that petitioner was not 

giving his best effort with Dr. Frumkin, partially due to petitioner's own claim that he had not 

done so. With regard to a recent letter petitioner had written, any ability to reason that he 

demonstrated would not outWeigh his other history, though he also commented that, "given 

appropriate supports people can kind of move out of a strict definition of being intellectually 

disabled," which is a subject "of controversy in the field." Dr. Watson also explained that "it's 

generally accepted that" the I.Q. ceiling for intellectual disability "could go up to 75," taking into 

account that "[t]he definition really involves approximately two standard deviations below the 

mean" of the population, with a five-point standard error of measurement; that said, when the 

person "has significant adaptive functioning deficits, it can go higher than 75," and a person can 
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have an I.Q. below 75 without being intellectually disabled, since it is "all dependent upon the 

level of adaptive functioning deficits." 

On redirect, Dr. Watson testified that an intellectually disabled person might be able to 

commit crimes and communicate his wishes regarding his case, give a false name, use a gun, 

fabricate a story, and lie. Dr. Watson was "absolutely convinced he has brain damage," and 

"think[ s] he has" intellectual disability. 

On re-cross, discussing petitioner's assertion that he is not intellectually disabled, Dr. 

Watson explained that "[i]t's extremely common that people who are, in fact, intellectually 

disabled say 'I'm not intellectually disabled,"' since "there's tremendous shame to be diagnosed 

with ... an intellectual disability." He has even "seen this before where people would rather ... 

face the consequences of the death penalty than acknowledge being intellectually disabled." 

Investigators 

Private investigators Joseph Parisi and Eric Mason explained their process for generating 

declarations from the people who they interviewed in connection with this case, including the 

steps they took to make sure that the declarations accurately reflected what the declarants wished 

to say. 

Dr. Froming 

Petitioner called Dr. Froming agam m rebuttal. She testified that psychological 

authorities support the view that a person can have an I.Q. above 70 and still be intellectually 

disabled if he or she has significant deficits in adaptive functioning, and that petitioner's deficits 

in adaptive functioning are indeed severe enough to warrant such a diagnosis even with an I.Q. 

above 70. She clarified that the categorization of an intellectual disability as "mild is simply a 

gradation of the adaptive functioning. Certainly, the level mild does not mean they don't have 
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ID. So there's a cutoff. And below that there are gradations of severity based on adaptive 

functioning." Moderate means "[t]hat there are more requirements for support. The person may 

have problems living independently." Dr. Froming also confirmed Dr. Woods' testimony that 

one need only have deficits in one domain of adaptive functioning in order to be intellectually 

disabled, but that petitioner has deficits in all three domains. She testified that petitioner has 

moderate impairment in the conceptual domain, "partly [as] just a straight psychologist in 

reviewing the records and the scores, but also as a neuropsychologist"; specifically, petitioner 

"has difficulty with abstract thinking, that he has problems with cognitive flexibility, that he has 

problems with functional use of academic skills." Petitioner's deficits in the social domain are 

mild; for example, "[h]is social judgment ... is sometimes immature. And he was easily 

manipulated by others .... " Finally, his deficits in the practical domain are moderate, looking at 

his "day-to-day living skills," though "it's not that he doesn't have any skills at all .... [fl So he 

couldn't go shopping on his own," for example, but with supports he did eventually learn "very 

basic skills like self-care." 

Dr. Froming also confirmed some of Dr. Watson's testimony regarding I.Q. variability, 

as well as how differences in how the WAIS-R and the WAIS-IV handle various test 

components help explain defendant's variation in scores, in light of his personal strengths and 

weaknesses. In the course of discussing the utility of petitioner's scores on the California Mental 

Maturities test, the SRA Primary Mental Abilities test, and the Peabody Picture Vocabulary test, 

and in direct response to a question about the latter, Dr. Froming testified: 

I also kind of look at the test data from a slightly different slant as Dr. Frumkin in 
that I'm also looking at neuropsychological functioning. [~] So one of the things 
about doing psychological testing and neuropsychological tests is that you can 
hypothesis generate on the W AISes, for example, on what kind of brain functions 
are either strong or weak. . . . And then you look for disconfirmation or 
confirmation based on other tests that have some of those same components. [fl 
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So what you see on the Peabody Picture Vocabulary Test is, again, a language 
component that is present across tests. So he has relatively greater weaknesses 
with language-related material than he does with visual-spatial material. So that 
pattern also is consistent across time. 

It is also consistent with the other tests that petitioner took as a child. Dr. Froming also agreed 

with Dr. Watson's criticism of Dr. Frumkin's administration of the TOMM - in fact, she 

demonstrated the appropriate length of time to display each card, which was noticeably longer 

than in Dr. Frumkin's administration as recorded in the video played in court- and added from 

her own review of the video-recorded examination that petitioner did not appear to understand 

the instructions. The timing error, she testified, invalidated the results of the test. And in 

somewhat the same vein as petitioner's apparent failure to understand the instructions, Dr. 

Froming explained that Dr. Frumkin failed to note "so many" "behavioral observations ... that 

are indicative of' petitioner's impairment. She further interpreted petitioner's inconsistent 

profile on the VIP to mean that "[h]e's not malingering. He's trying." 

Dr. Froming further disagreed with Dr. Frumkin that petitioner has a learning disability, 

because "[t]he diagnostic criteria for learning disability requires that it stand alone and not be 

accounted for by intellectual disability," meaning that learning disability cannot exist 

simultaneously "with deficits in intellectual function, confirmed by clinical assessment and 

intelligence testing, and deficits in adaptive functioning with onset during the developmental 

period." She testified that even if one does not consider petitioner's performance on the W AIS-

IV, he should still be diagnosed as intellectually disabled. 

On cross-examination, Dr. Froming explained how even if there were some indications of 

poor effort on petitioner's part on the testing administered by Dr. Frumkin, that would not 

necessarily mean that one ought to disregard all the results obtained by that testing; one must 

look at many factors, such as petitioner's history, "consistency in the entire test performance," 
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"consistency across tests," and "consistency in the regions of the brain that continually seem to 

be impacted[.]" Looking at all the factors, Dr. Froming took the view that the ultimate results of 

Dr. Frumkin's testing were valid. 

Dr. Woods 

Petitioner's final witness in rebuttal was Dr. Woods. He testified that petitioner does not 

have a learning disability since those "are really islands of impairment in a sea of normality," 

whereas petitioner "has multiple impairments that are both academic and nonacademic." With 

regard to the evidence regarding petitioner's self-care while in prison (e.g., his cleanliness), Dr. 

Woods testified: 

it's very difficult to come to conclusions about adaptive functioning within the 
context of ... such extraordinary support. Mr. Jackson is given all ofhis cleaning 
materials. He's in a very highly structured environment. And it's important to 
keep in mind that an intellectual disability has to be found independent of 
supports. 

He further explained that professional guidelines "strongly recommend[] against using criminal 

behavior" to assess adaptive functioning, 

[b]ecause so often, criminal behavior cannot be quantified in any meaningful way. 
You not only don't know motivations, you don't know if ... other people are 
involved. You don't know the thinking process. It requires understanding the 
difference between goal-directed behavior and intentional behavior, which is 
often very confusing when trying to look at criminal behavior. 

Dr. Woods also confirmed that the variation between petitioner's W AIS-R and W AIS-IV scores 

was not "an issue," due to changes in the tests and petitioner's specific strengths and weaknesses. 

He also found petitioner's childhood test scores to be important, because they are "very, very 

consistent with what we know about Mr. Jackson" and his history. Likewise, the Peabody 

Picture Vocabulary Test was "consistent with someone that's having a problem with receptive 

aphasia, which is a left brain function" and which "is when you hear something, but you don't 
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quite understand it." Like Drs. Watson and Froming, Dr. Woods testified that he would be of the 

opinion that petitioner is intellectually disabled even disregarding the WAIS-IV administered by 

Dr. Frumkin. 

On cross-examination, Dr. Woods was hesitant to say that learning disabilities were 

mutually exclusive with intellectual disability, and instead said that "a learning disability could, 

if it's severe enough, impact your adaptive functioning." 

Respondent's Surrebuttal Case 

Petitioner Noel Jackson 

In surrebuttal, respondent called petitioner as a witness. Petitioner testified that he did 

not do his best on the test administered by Dr. Frumkin; in his words, he "dumbed down," and 

"did not answer the questions truthfully." He also said that "I dragged my answers out, taking 

longer than it would have taken to do it." In response to the question whether he was 

"pretending to be incompetent," petitioner answered: "Yes, I was." He also testified that he did 

not want the hearing to go forward, and that he would rather stay on death row to fight his case, 

stating that "I am not guilty of the crime, so why should I be punished for something I didn't 

do?" 

DISCUSSION 

L Standard of Proof 

"The petitioner 'must prove, by a preponderance of the evidence, facts that establish a 

basis for relief on habeas corpus.'" (In rePrice (2011) 51 Cal.4th 547, 559 (Price); Hawthorne, 

supra, 35 Cal.4th at p. 50.) Though this burden has been called '"heavy'" (Price, at p. 559), 

there is no reason to believe that it is to be defined differently here than in other contexts; that is, 

[p ]reponderance of the evidence means "evidence that has more convincing force 
than that opposed to it." [Citation.] That standard is met when "evidence on one 
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side outweighs, preponderates over, is more than, the evidence on the other side, 
not necessarily in number of witnesses or quantity, but in its effect on those to 
whom it is addressed." [Citation.] In light of this standard, the burden of proof 
becomes relevant to the determination only if the evidence is evenly balanced in 
the mind of the fact finder. 

(People v. Esparza (2015) 242 Cal.App.4th 726, 743, abrogated on another ground in People v. 

Cordova (Jun. 24, 2016, H041050) _ Cal.App.4th _ [2016 WL 3513920, at p. 4 & fu. 8].) It is 

also appropriate to note here that this court is '"not bound by the opinion testimony of expert 

witnesses or test results, but may weigh and consider all evidence bearing on the issue of mental 

retardation."' (Hawthorne, at p. 50.) 

IL Substantive Legal Principles 

A. Decisions of the United States Supreme Court 

In the seminal case of Atkins, the United States Supreme Court held that the Eighth 

Amendment prohibits the execution of mentally retarded persons. After discussing how "a 

national consensus has developed against" the practice, the court went on to explain that while 

mentally retarded persons' "deficiencies do not warrant an exemption from criminal sanctions .. 

. they do diminish their personal culpability" due to reduced ability "to engage in logical 

reasoning, to control impulses," etcetera. (Atkins, supra, 536 U.S. at pp. 313-18.) Likewise, 

"the penological purposes served by the death penalty" are less compelling; retribution is less 

applicable because of just that reduced culpability, and deterrence is less applicable due to "the 

diminished ability to understand and process information, to learn from experience, to engage in 

logical reasoning, or to control impulses .... " (Jd. at pp. 317-20.) Furthermore, in light of "the 

possibility of false confessions" and "the lesser ability of mentally retarded defendants to make a 

persuasive showing of mitigation" - since, for example, they "may be less able to give 

meaningful assistance to their counsel and are typically poor witnesses" - "[m]entally retarded 
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defendants in the aggregate face a special risk of wrongful execution," thus providing another 

"justification for a categorical rule making such offenders ineligible for the death penalty." (!d. 

at pp. 320-21.) 

While the Atkins court was more focused on the basic legal question of whether there is a 

constitutional prohibition on imposing the death penalty on mentally retarded persons, it did 

discuss the question of who qualifies as mentally retarded. The court noted that "clinical 

definitions of mental retardation require not only subaverage intellectual functioning, but also 

significant limitations in adaptive skills such as communication, self-care, and self-direction that 

became manifest before age 18." (Atkins, supra, 536 U.S. at pp. 308, fn. 3, 318.) Additionally, 

"an IQ between 70 and 75 or lower ... is typically considered the IQ cutoff score for the 

intellectual function prong of the mental retardation definition," and "'[m]ild' mental retardation 

is typically used to describe people with an IQ level of 50-55 to approximately 70." (Id. at pp. 

308, fn. 3, 309, fn. 5.) Nevertheless, the court observed that "[t]o the extent there is serious 

disagreement about the execution of mentally retarded offenders, it is in determining which 

offenders are in fact retarded"; but while it left "'to the State[ s] the task of developing 

appropriate ways to enforce the constitutional restriction upon [their] execution of sentences,'" it 

also commented that existing "statutory definitions of mental retardation are not identical, but 

generally conform to the clinical definitions .... " (Jd. at p. 317 & fn. 22 [brackets in original].) 

Subsequently, in Hall v. Florida (2014) _U.S. _ [134 S.Ct. 1986] (Hall), the court 

considered the case of a defendant who had I.Q. results ranging from 71 to 80, but whose death 

sentence had been upheld below in light of state law which deemed any defendant with an I.Q. 

above 70 to be per se not mentally retarded. (Jd. at p. 1992.) The court highlighted the propriety 

of using clinical definitions and psychiatric standards to determine the role of I.Q. scores in an 
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Atkins analysis. (!d. at p. 1993.) It then explained that "established medical practice" recognizes 

that an I.Q. score, standing alone, is not "final and conclusive evidence of a defendant's 

intellectual capacity," and that and I.Q. "score is, on its own terms, imprecise." (!d. at p. 1995.) 

Indeed, "[t]he professionals who design, administer, and interpret IQ tests have agreed, for years 

now, that IQ test scores should be read not as a single fixed number," but rather "understood as a 

range of scores on either side of the recorded score" to account for the standard error of 

measurement, which "is a statistical fact, a reflection of the inherent imprecision of the test 

itself." (Ibid.) Accordingly, the court rejected the constitutionality of a strict I.Q. cutoff of 70, 

and reaffirmed its observations in Atkins "that an individual with an IQ test score 'between 70 

and 75 or lower,' ... may show intellectual disability by presenting additional evidence 

regarding difficulties in adaptive functioning," and "that intellectual[] disability is characterized 

by an IQ of 'approximately 70."' (!d. at pp. 2000-01 [emphasis added].) That is, while "[i]t is 

of considerable significance," "[a]n IQ score in an approximation, not a final and infallible 

assessment of intellectual functioning," and '"[a] person with an IQ score above 70 may have 

such severe adaptive behavior problems ... that the person's actual functioning is comparable to 

that of individuals with a lower IQ score' .... " (Ibid. [first ellipsis in original].) 

And even more recently, the court has observed that a "reported IQ test result of 75 [is] 

squarely in the range of potential intellectual disability." (Brumfield v. Cain (2015) _U.S._ 

[135 S.Ct. 2269, 2277-78].) 

B. California authority 

After the decision in Atkins the Legislature enacted section 13 76, which sets forth 

procedures for determining in the trial court the question of a capital defendant's intellectual 

disability. (Stats. 2003, ch. 700, § 1.) Subdivision (a) ofthat section further defines intellectual 
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disability as "the condition of significantly subaverage general intellectual functioning existing 

concurrently with deficits in adaptive behavior and manifested before 18 years of age." 

Thereafter, in Hawthorne, the California Supreme Court addressed the issue of how to 

apply Atkins and section 1376 in habeas corpus cases where, as here, the petitioner's judgment of 

death had become final prior to the decision in Atkins. The court advised that "tracking section 

1376 as closely as logic and practicality permit ... is warranted here, both to maintain 

consistency with our own legislation and the judicial frameworks adopted in other jurisdictions 

and to avoid due process and equal protection implications."4 (Hawthorne, supra, 35 Cal.4th at 

pp. 45-47.) Indeed, the court adopted for use in the habeas corpus context the statute's 

definition of mental retardation: "'Mentally retarded' means 'the condition of significantly 

subaverage general intellectual functioning existing concurrently with deficits in adaptive 

behavior and manifested before the age of 18."'5 (Id. at p. 47.) Consistent with the United States 

Supreme Court's focus on clinical definitions of mental retardation, the Hawthorne Court 

explained that "[t]he Legislature derived this standard from the two clinical definitions 

referenced by the high court in Atkins .... " (Ibid.) In a similar vein, the court rejected the 

Attorney General's argument that it ought "to adopt an IQ of 70 as the upper limit for making a 

prima facie showing" of mental retardation; the statute itself does not contain such a ceiling, "a 

fixed cutoff is inconsistent with established clinical definitions [citation] and fails to recognize 

that significantly subaverage intellectual functioning may be established by means other than IQ 

testing," and "IQ scores are insufficiently precise to utilize a fixed cutoff in this context." (Id. at 

4 Perhaps the main exception is that Atkins-Hawthorne habeas corpus petitioners are not entitled to a jury trial on the 
question of their intellectual disability. (Hawthorne, supra, 35 Cal.4th at pp. 49-50.) 
5 Several years after the decision in Hawthorne the Legislature amended section 1376, replacing "mentally retarded" 
with "intellectual disability," and "the age of 18" with "18 years of age." (Stats. 2012, ch. 448, § 42; Stats. 2012, ch. 
457, § 42.) 
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pp. 48-49.) The court thus made it clear that intellectual disability "is not measured according to 

a fixed intelligence test score or a specific adaptive behavior deficiency, but rather constitutes an 

assessment of the individual's overall capacity based on a consideration of all the relevant 

evidence." (Id. at p. 49.) 

Another decision of the California Supreme Court is significant here. In People v. 

Superior Court (Vidal) (2007) 40 Cal.4th 999 (Vidal), defendant's multiple I.Q. tests over a span 

of 23 years had resulted in full scale I.Q. scores ranging from 77 to 92, performance I.Q. scores 

(i.e., "'putting puzzles together and doing so quickly"') from 96 to 126, but verbal I.Q. scores 

only from 59 to 77. (Id. at pp. 1004-05.) Experts were in conflict on what these scores 

indicated, the trial court found the defendant mentally retarded, and the People sought relief. 

The Supreme Court disagreed with the People that the trial court was bound to rely on the full 

scale scores, reiterating that section 1376 included no such requirement and to impose it "would 

be inconsistent with the principle that a factual finding of retardation must be based on all the 

relevant evidence." (Id. at p. 1012.) The court explained that "the best scientific measure of 

intellectual functioning" is a factual question, not a legal question. (Id. at pp. 1012-13.) It 

concluded: 

The Legislature has mandated that trial court, in determining mental retardation 
for Atkins purposes [citation], find whether the individual's "general intellectual 
functioning" is significantly impaired [citation], but has not defined that phrase or 
mandated primacy for any particular measure of intellectual functioning. The 
question of how best to measure intellectual functioning in a given case is thus 
one of fact to be resolved in each case on the evidence, not by appellate 
promulgation of a new legal rule. 

(Id. at p. 1014.) 

II 

II 
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IlL Application of the Legal Standard to the Facts of the Present Case 

A. Significantly subaverage general intellectual functioning 

The first factual disagreement between the experts as to petitioner's general intellectual 

functioning concerns the extent to which it is appropriate to consider testing other than full, 

standardized I.Q. tests. The California Supreme Court has stated "that significantly subaverage 

intellectual functioning may be established by means other than IQ testing" (Hawthorne, supra, 

35 Cal.4th at p. 48), and that "[t]he question of how best to measure intellectual functioning in a 

given case is ... one of fact to be resolved in each case on the evidence" (Vidal, supra, 40 

Cal.4th at p. 1014). Accordingly, this court is persuaded that it is appropriate to take into 

account all evidence related to intellectual functioning - including, in part, achievement testing 

and limited-scope testing- not merely petitioner's results on select, full I.Q. tests. 

The next factual disagreement is to what extent it is appropriate to take into account the 

Flynn effect in adjusting petitioner's I.Q. scores obtained from the various tests. On this point 

the court is not sufficiently persuaded by petitioner's evidence that a Flynn factor should be 

mathematically deducted from an individual I.Q. result in order to arrive at a specific, more 

accurate result. However, the court accepts Dr. Frumkin's testimony that the Flynn effect can 

nevertheless be taken into account as part of an understanding that I.Q. scores are not perfectly 

precise measurements, which is consistent with the Hall court's observations regarding the 

inherent imprecision of I.Q. scores; indeed, "[i]ntellectual disability is a condition, not a 

number." (Hall, supra, 134 S.Ct. at pp. 1995, 2000-01.) 

Another factual disagreement between the experts concerns the validity of Dr. Frumkin's 

administration of the WAIS-IV. The court is persuaded by testimony from Drs. Froming and 

Watson, along with the video of the test, that Dr. Frumkin erred in his administration of the 
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TOMM, thus effectively converting it from a test of effort into a test of ability. But this does not 

mean that the W AIS-IV results were valid, in light of Dr. Frumkin's observations of 

inconsistencies in petitioner's performance, which are of particular value because he was the 

administrator of the test. Even so, Dr. Woods gave contrary testimony supporting the internal 

consistency of the test results. But, as will become clear in light of the analysis below, it is 

unnecessary for the court to make an ultimate finding on the validity of this test, and so for the 

purposes of argument the court will assume the invalidity of petitioner's low score on the W AIS-

IV administered by Dr. Frumkin. 

Petitioner's remaining full I.Q scores- 74 on the Stanford-Binet, 76 on the WAIS, and 80 

on the W AIS-R - are facially either borderline or exceed the range for intellectual disability. 

However, those numbers are properly discounted by all the other evidence of petitioner's poor 

intellectual functioning: this includes the Flynn effect broadly speaking, petitioner's long and 

pronounced history of academic problems and cognitive deficits, and his scores on such tests as 

the California Mental Maturities test, the SRA Primary Mental Abilities test, and the Peabody 

Picture Vocabulary test, which showed I.Q. equivalents of 60, 65, and 62, respectively.6 Indeed, 

as was the case with the defendant in Vidal, and as explained by Dr. Froming, petitioner "has 

relatively greater weaknesses with language-related material than he does with visual-spatial 

material," and this "pattern is also consistent across time." In the court's view this evidence, 

considered together and with due regard for the various expert views as to its psychological 

import, establishes that petitioner's general intellectual functioning is likely in the borderline 

range. However, this is without yet considering Dr. Woods' neuropsychiatric expert testimony; 

6 With regard to the Stanford-Binet, the possibility of cultural bias cuts the other way, but on this record there is no 
reason to conclude that it is of sufficient magnitude to push petitioner's true I.Q. outside the range of intellectual 
disability. 
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once that highly compelling testimony is considered, it becomes solidly more likely than not that 

petitioner's general intellectual functioning is substantially subaverage. 

First is Dr. Woods' testimony regarding petitioner's family history of mental issues and 

language problems, which are significant because intellectual disability can have a genetic 

component. Next is his testimony regarding petitioner's physical cues that suggest associated 

problems in brain function: an impaired sense of smell and persistent "stigmata of fetal alcohol" 

syndrome. Similarly, Dr. Woods explained how the sort of toxic exposure, lack of nutrition, and 

trauma petitioner suffered as a child is co-morbid with intellectual disability. Finally, Dr. Woods 

convincingly explained how petitioner's symptoms point to problems in specific areas of his 

brain: the left hemisphere, the frontal lobe, the right parietal lobe, and the corpus callosum. Dr. 

Woods testimony is highly persuasive because it makes explicit and clear the physiology of 

petitioner's condition, and presents his impairment more directly and tangibly. It places 

petitioner's history and test results in a coherent context. It justifies his opinion that there is "no 

question that" petitioner is mildly intellectually disabled. Dr. Woods' testimony is thus 

extremely helpful to the court in its task of considering the import of petitioner's I. Q. test results, 

and is persuasive on the ultimate question of intellectual disability. 

Moreover, although the persuasiveness of Dr. Woods' testimony could stand alone, it 

also happens to be supported by Dr. Watson's testimony that petitioner's test results consistently 

revealed more pronounced weaknesses in left-brain functions, and Dr. Watson's and Dr. 

Framing's testimony regarding the relationship of toxins and other environmental factors to 

intellectual disability. While Dr. Frumkin articulated the view that petitioner's adaptive 

functioning deficits (see post, at pp. 33-35) occurred in the absence of sufficiently impaired 

intellectual functioning, as so were more consistent with a learning disability than with 
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intellectual disability, Dr. Woods rejected as "not within the realm of possibility" the idea that 

petitioner simply has a learning disability, because of the wide range of impairment. He 

explained that learning disabilities are "islands of impairment in a sea of normality," a 

description that does not fit petitioner's "multiple impairments that are both academic and 

nonacademic." Similarly, Dr. Watson testified that petitioner's deficits are more consistent with 

intellectual disability than a learning disability because they "are really pervasive, and they are 

kind of generalized," and gave his opinion that he was "absolutely convinced [petitioner] has 

brain damage," and "think[s] he has" intellectual disability. On this point the court finds the 

testimony of Dr. Woods and Dr. Watson more persuasive. 

It is true that, in what would initially appear to be a somewhat bizarre tum of events, 

petitioner testified as a witness on respondent's behalf and stated that he had intentionally given 

poor effort on the testing administered by Dr. Frumkin and feigned incompetency. Even 

assuming the possible implication that petitioner behaved similarly at other times in his life, thus 

giving it a broader relevance, the court finds his testimony neither believable nor credible. The 

attempts by petitioner to fire his attorney, to waive the evidentiary hearing required by the 

California Supreme Court's order to show cause (see Hawthorne, supra, 35 Cal.4th at pp. 49-

52), to cooperate with respondent instead of with his own counsel, and to thwart these 

proceedings appear to result from ulterior motives. In particular, petitioner is pursuing a federal 

habeas corpus petition in which he seeks to have his conviction and death sentence overturned. 

His posture in this court is also potentially explained by the testimony of Dr. Froming and Dr. 

Watson regarding the tendency of those with intellectual disability to attempt to hide their mental 

condition out of a sense of shame. 

The court therefore finds that petitioner has met his burden to establish the first prong of 
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the statutory test for intellectual disability, namely that he exhibits significantly subaverage 

general intellectual functioning. 

B. Deficits in adaptive behavior 

The court finds it extremely significant that every expert witness, including the People's 

own expert, Dr. Frumkin, was of the view that petitioner exhibited deficits in adaptive 

functioning. The persuasive force of this basic unanimity is amplified by the fact that the experts 

took generally consistent views regarding petitioner's relative deficits across the three domains 

of adaptive functioning, except as discussed below. As explained by petitioner's experts, 

substantially based on accounts of his functioning throughout his early life - accounts which the 

court considers to be believable and illuminating - petitioner is moderately impaired in the 

conceptual domain, which involves abstraction, understanding, conceptualization, problem 

solving, processing speed, and working memory, and which manifested in his poor academic 

history and his problems performing basic academic tasks such as reading, spelling, and math. 

He is moderately or mildly-to-moderately impaired in the practical domain, which involves 

ordinary, daily tasks such as grooming oneself, following directions, etc. He is least impaired in 

the social domain, which involves interacting with others. 

It is true that Dr. Frumkin was of the opinion that petitioner's criminal behavior and 

escapes were not consistent with the level of severity of adaptive functioning impairment 

attributed to petitioner by the other experts. But the court finds more persuasive the testimony of 

Drs. Froming and Watson that intellectually disabled persons may still be able to commit crimes; 

Dr. Watson in particular explained that such a person can engage in goal-oriented behavior, use a 
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weapon, and fabricate a story. 7 Dr. Watson further explained that the clinical definition of 

intellectual disability has come to emphasize deficits in adaptive functioning, and that 

petitioner's were so severe that he would be considered intellectually disabled even with an I.Q. 

of80. 

Respondent presented evidence that, in prison, petitioner is able to understand and obey 

instructions, keep his cell clean, groom himself, interact with others, and undertake basic 

responsibilities. He also participated in an attempted prison escape with four other inmates. 

Additionally, respondent questioned the expert witnesses regarding petitioner's escape from jail 

and flight out of state. But this evidence is not enough to overcome, or even cast significant 

doubt upon, the ample evidence of petitioner's impairment. Regarding petitioner's ability to 

function in prison, Dr. Woods persuasively explained why a person's function in the highly 

structured, dependent context of incarceration reveals little about that person's adaptive 

functioning, which deals with what that person can do independently without supports. Dr. 

Watson's testimony was roughly in accord. Dr. Woods also testified that it is error to expect a 

person with intellectual disability to be unable to do anything, and that such persons may be able 

to do various tasks such as basic reading, holding jobs, and the like. As to the botched attempted 

escape from San Quentin, there is nothing in the record to suggest that petitioner had any 

substantial role in leading, organizing, or planning it, such as would show non-impaired 

cognitive, practical, or social capabilities. Finally, with regard to his successful escape from 

Riverside County jail and subsequent events, the court is not convinced that the event is 

7 Expert opinion conflicted as to whether it is even appropriate at all to take into account criminal behavior when 
assessing adaptive functioning, a question which in the Atkins context bears directly on the lawfulness of imposing 
capital punishment. It may be observed that in the context of determinate sentencing, the circumstances of the 
offense are relevant to setting punishment. (Cal. Rules of Court, rules 4.420, 4.421, 4.423.) Any conceptual conflict 
here is moot in light of the fact that this court is unpersuaded that petitioner's criminal conduct is beyond the 
capabilities of a person with intellectual disability. 
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inconsistent with petitioner's experts' credible explanations of what it means to have adaptive 

functioning deficits; that is, it is a misunderstanding of the relevant clinical definitions to expect 

all intellectually disabled persons to be completely feeble and incapacitated, and respondent's 

evidence is of insufficient weight to overcome petitioner's ample evidence of his deficits in 

adaptive functioning. 

The court therefore finds that petitioner has met his burden to establish the second prong 

of the statutory test for intellectual disability, namely that he exhibits deficits in adaptive 

behavior. 

C Manifestation prior to 18 years of age 

The weight of the evidence establishes that petitioner's intellectual and adaptive behavior 

deficits manifested prior to the age of 18. Drs. Woods and Froming so testified, with the latter 

opining that this point was incontrovertible, and Dr. Frumkin did not dispute this prong of the 

test. In particular, Dr. Woods explained that petitioner's test results and cognitive problems 

indicated neurodevelopmental impairment that was likely present at birth or a young age, and 

how exposure to toxins and trauma of the sort to which petitioner was exposed prior to adulthood 

can negatively impact the developing brain. Dr. Froming echoed the latter point. The expert 

testimony is consistent with, and supported by, petitioner's pre-majority test results and the 

ample evidence of his problems as a child with conceptual and practical tasks (and, to a lesser 

extent, social tasks), as described above. 

The court therefore finds that petitioner has met his burden to establish the third prong of 

the statutory test for intellectual disability, namely that the first two prongs manifested prior to 

18 years of age. 

II 
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IV. Conclusion 

This case is one in which the standard of proof plays an important role. As discussed 

above, petitioner need only prove his intellectual disability by a preponderance of the evidence. 

This burden was easily carried as to the adaptive functioning prong and the manifestation-prior-

to-age-18 prong, which were never seriously in contention from an evidentiary perspective; even 

respondent's expert agreed that petitioner had adaptive functioning deficits, and there is no 

suggestion that any impairments petitioner may have had arose only in his adulthood, for 

example, due to a later-in-life trauma. The real issue in this case is whether petitioner satisfied 

the first prong by showing significantly subaverage intellectual functioning. While the evidence 

is not overwhelming, for the reasons discussed above the court concludes that it is more likely 

than not that petitioner's intellectual functioning is, in fact, significantly subaverage as that 

requirement is defined clinically and by case law. The court therefore finds that petitioner has 

carried his burden to show that he is intellectually disabled within the meaning of Atkins, Penal 

Code section 1376, and their progeny. Accordingly, his death sentence contravenes the Eighth 

Amendment and he is entitled to habeas corpus relief. 

DISPOSITION 

Relief on habeas corpus is granted. Petitioner's sentence of death in case CR23480 is 

vacated, and the matter will be calendared for resentencing upon the expiration of the period for 

seeking review of this ruling. At that time, petitioner shall be resentenced to a term of life 

without the possibility of parole. (Pen. Code,§§ 190, subd. (a); 190.2, subd. (a)(1).) 

Date: July 29, 2016 
I 

Ronald L. Taylor (Ret.) 
Judge, sitting on assignment 
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IN THE CIRCUIT COURT OF SUNFLO\ryER COUNTY, MISSNSIPPI

WILLIE RUSSELL PETITIONER

Cause No. 10,130

RESPONDENTSTATE OF MISSISSPPI

oRpER GRANTTNG POST CONVTCTTON RELIEE

This matter is before this Court on the Petition filed by Willie Russell to vacate

his death sentence pursuant to Mississippi Code Ann. $ gg-39-l et seq. Mr. Russell's

petition alleges that he is mentally retarded and that his death sentence violates the Eighth

and Fourteenth amendments under Atkins v. Virginia,536 U.S. 304, 122 S,Ct, 2242

(2002). The Mississippi Supreme Court remanded this matter in Russell v. State, 849

So.2d 95,102-103 (Miss. 2003) for this Court to determine whether Petitioner is mentally

retarded within the meaning of Atkins v. Virginia, 536 U.S. 304 (2002) and Chase v.

State,873 So.2d 1013,1027-28 (Miss. 2004).

Pursuant to the Mississippi Supreme Court's decision, this Court held an

evidentiary hearing on September 8-9, 20L4, and December 17, 2014, in the Circuit

Coufs of Sunflower County in Indianola, MS and Leflore County in Greenwood, MS

respectively.

I. FACTS AND PROCEDURAL HISTORY

Petitioner was sentenced to death in March 1993. Petitioner appealed and the

Supreme Court of Mississippi affrrmed his sentence. See Russell v. State,670 So.2d 816

(Miss. 1996),rehearing denied 1996 Miss. LEXIS 235 (Miss. Apr. I1,1996). Petitioner
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sought a writ of certiorari from the United Søtes Supreme Court, which was denied on

November 12,1996. see Russell v. Mississippi, 519 U.S. 982 (1996).

On January 21, lgg7, Petitioner filed a motion for state post-conviction relief.

On June 29,Z0Ol, petitioner frled an Amended Petition for Post-Conviction Relief in the

Mississippi Supreme Court. On July 17, 2002, Petitioner filed a Second Amendment

and Reply to Response to Amended Petition for Post-Conviction Relief.

On June 19, 2003, the Mississippi Supreme Court granted Petitioner "leave to file

in the Sunflower County Circuit Court a motion seeking post-conviction relief vacating

his death sentence based upon his alleged mental retardation." Russell v. State,849 So.

Zd 95,102-103 (Miss. 2003). The Court otherwise denied post-conviction relief.

At the time of this remand order Mr. Russell was subject to prosecution in a

separate aggravated battery case under docket number 2001-80 in Sunflower County'

Issues of Mr. Russell's mental retardation and mental health more generally were raised

in those proceedings as they related to possible suppression of statements and sanity at

the time of the offcnse. The litigation of that case was prioritized by the State ahead of

the Atkins proceeding but the need for an examination of Mr' Russell for the purpose of

both proceedings was explicitly canvassed in those proceedings. Mr. Russell was taken

to the Mississippi State Hospital for two days of testing by Dr. Gilbert Macvaugh III, Dr'

Reb McMichael and Dr. Criss Lott. Those mental health professionals conducted IQ

testing, malingering testing, and achievement testing, and also conducted a lengthy

clinical interview. The aggravated assault case ultimately proceeded to trial and resulted

in an acquittal.

I2l

Supp. App. 0090



On March 23,2010, this Court conducted a status hearing in respect of the post-

conviction proceedings under Atkins v, Virginia. At that status hearing, the state raised

its desire to gain access to the full file of the Mississippi State Hospital in relation to its

previous examination of Mr. Russell.

On April 8,2010, the State filed a letter with the circuit court enclosing a

proposed order to allow the state access to the reports, records and mental health

professionals at the State Hospital "concerning their evaluation and testing of Willie

Russell with regards to whether he is mentally retarded within the meaning ol Atkins v,

Virginia,536 U.S. 304, 122 S. Ct,2242, 153 L.Ed.zd 335 (2002);' In the proposed order

provided by the State and signed by the Court on May 18,2010, the following was said:

Pending before this Court is petitioner's claim that he is mentally retarded

within the meaning of Atkins v, Virginia, 536 U.S. 304, 122 S.Ct.2242,
153 L.Ed.2d 335 (2002). Petitioner was examined and evaluatep on a prior
occasion in connection with a then pending aggravated assault case in this

Court by the forensic staff at the State Hospital. During that evaluation

petitioner was examined to determine whether petitioner was mentally

retarded. The State now request that it be fumished any and all reports

generated as a result of this evaluation and to further have access to the

records and mental health professionals that conducted this evaluation.

Consent Order, May 18,2010.

On October 2,2012, this Court granted an enlargement of time within which the

Søte should file its motion for additional testing and evaluation of the petitioner to

October LL,2012.

On Octobet ll, 2Ol2 the state filed its Motion þr Examination of Petitioner

Pursuant to Mississíppi Supreme Court Decision.

A hearing on the State's motion was held on December 10, 2012 and May 16,

2013. This Court heard testimony from Dr. Macvaugh, reviewed extensive pleadings and
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transcripts from the aggravated assault proceedings, and records from the 2006 testing,

including a transcript of the clinical interview. On September 5, 2013, this Court denied

the State's motion for a further examination of Mr. Russell. ^See Order Denying

Respondent's Motion for Examination of Petitioner Pursuant to Mississippi Supreme

Court Decision, Russell v. State, No. 10,130 (Cir, Ct. Sunflower Cty. Sept. 5, 2013).

After carefully analyzing the evidence, this Court concluded:

The Court is satisfied that it was the intention of the parties and the court
at the time of Mr. Russell's examination by the doctors at the Mississippi
State Hospital that the examination then conducted would serve the
purposes of the State both in the aggravated assault case and in the post-

conviction proceeding. The Court is satisfied that Mr. Russell only
consented to that examination with the understanding that as far as

possible there would be no duplication of that examination and that Mr.
Russell's understanding in this regard stemmed from the statements of the

state and the circuit court to this effect.

Order Denying Respondent's Motionfor Examination atp.6,

Examining the request for further IQ testing by Dr. Macvaugh III, this Court

noted Dr. Macvaugh III's testimony that he had previously assessed Mr. Russell with a

WAIS-ru and malingering instrument producing a valid IQ score of 75 with no

malingering present. Order Denying Respondenl's Motion for Examination at p.7-8.

Additionally, this Court noted that a previous valid IQ score using the WAIS-R with an

associated MMPI test had been performed producing a score of 68 with no malingering.

The State also contended that further achievement testing was necessary.

Horüever, the Court noted that in 2006 Dr. Macvaugh III had obtained a valid score with

the WRAT IV which was consistent with the three previous rounds of achievement

testing Mr. Russell had undergone.
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Examining the request for a further ctinical interview, the Court reviewed the

transcript of the three hour interview conducted by Dr. Macvaugh III and his colleagues.

The court also heard Dr. Macvaugh's testimony and his description of the areas he would

like to cover in a clinical interview for the purpose of assessing mental retardation.

This Court concluded that one of the purposes of the clinical interview in 2006

was to assess Mr. Russell's adaptive functioning in light of the definition of mental

retardation. Order Denying Respondent's Motion þr Examination at p. ll. Further, it

found that when Dr. Macvaugh III was questioned about areas he would like to cover in a

further interview, "he could identify no signifrcant areas that had not been covered in the

earlier interview." Id

Although this Court denied the State's request for a second clinical interview with

Mr. Russell, it noted that the State had not investigated other sources of information

bearing on Mr. Russell's adaptive functioning, including his functioning before age 18.

As the Mississippi Supreme Court has observed, evidence of adaptive functioning is

available from a wide range of potential sources, including, but not limited to, school

records and work history, as well as interviews with family members, educators,

employers, or others in the community familiar with the petitioner. See Doss v. State,19

so. 3d 690,714 (Miss. 2009); Goodinv. state,l02 so. 3d I102, 1115 (Miss.2012),

The State fìled a petition for interlocutory appeal of this Court's denial of the

motion for a second evaluation. After considering the State's petition and Mr. Russell's

response, the Mississippi Supreme Court denied the State's motion. Order, Russell v'

state,No. 2013-M-0161 8-SCT (December 5, 2013).
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On December 11,2013, this Court directed the parties to submit a scheduling

order indicating the discovery deadline and a final hearing date. The Court further

directed the parties that "[i]n agreeing upon this deadline, counsel should consider the

time necessary to complete all mental assessments and field investigations." Order,

Russell v. State, No. 10,130 (Cir, Ct. Sunflower Cty. Dec. I l, 2013),

On January 9, 2014, the Court signed the agreed proposed scheduling order,

which provided for a hearing to resolve any discovery disputes or other pre-hearing

matters by July 23, 2014. The order also provided for a hearing on the merits of the

Atkins claim for September 8-9,2014.

On July 23,2014, the parties submitted an agreed discovery order providing that

discovery, including expert reports and other materials, would be provided by August 22,

2014.

Mr. Russell provided discovery on August 22,2014,listing twenty-three potential

witnesses, including two expert witnesses, and attaching affidavits, unswom statements

or reports for each. On August 27, 2014, the State filed a Motion to Continue Atkins

Hearing, noting that it wished to depose most if not all of the witnesses. On September 3,

2014,the State filed a Motion for Leave to Conduct Oral Depositions.

On September 4, 2014, this Court initiated a telephonic conference to address the

pending motions. The State had taken no steps to set a hearing to address these motions.

The Court found that the State had not shown good cause for a continuance and that it

had been dilatory. Specifically, the Court noted that the State did not seek discovery or

file any other motions even though it had agreed in January to the deadlines set.
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After counsel for the State leamed that Mr. Russell did not intend to call most of

the witnesses listed in his discovery notice at the evidentiary hearing, he withdrew his

request to depose those witnesses. The Court granted the State leave to conduct

depositions of Anne Preziosi and Clementine Harrison from 9:00 a.m. until noon on

September 8,2014.

The evidentiary hearing began on September 8, 2014, after the State had the

opportunity to take the depositions, The Court heard testimony from Ms. Preziosi, Ms'

Harrison, and Dr. John Goff, a psychologist who met the qualifrcations set forth in Chase

for providing expert testimony at an Atkins hearing.

At the conclusion of the first day of the hearing, the parties discussed the

likelihood of requiring a third day for the hearing. Both parties indicated that they were

prepared to extend the hearing to Wednesday, September 10, 2014. Counsel for the State

even indicated that he brought an extra shin in anticipation of having to spend a third day

for the hearing.

By the end of September 9,2014, Mr. Russell had not completed his case. The

Court inquired if the parties were available on September l0ú, butwas informed thatthe

State's proposed witness, Dr. Gilbert Macvaugh, III, had a scheduling conflict. The

Court then asked the parties to submit available dates to continue the hearing'

On September 10, 2014, Petitioner filed a Motion to Set Date for Resumption of

Hearing. He attached emails from counsel for the State, who stated that "Dr.

Macvaugh has unavoidable conflicts through and until May of 2015." The State also

asserted Ín an email that "it is the State's position that my availability is irrelevant if
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Dr. Macvaugh is not available." Mr. Russell complained that he would be unfairly

prejudiced if the hearing could not be completed promptly because he was aware

that the Court was retiring and did not want to have to redo the hearing before a

new judge. Mr. Russell urged that a hearing date be set and that if the state's

witness was not available on that day, the state could move for a continuance after

making the required showing of necessity and unavailability.

Following other emails trying to f,ind an agreeable date, the Court requested a

telephonic hearing on Mr. Russell's motion on October l, 2014. The Court noted that it

could attempt to be available on October l0 or 13, and even offered to hold portion of the

hearing on Saturday, October 11,2014, if necessary. The State said that it would attempt

to contact Dr. Macvaugh to see if those dates were feasible for him.

On November 18, 2014, having been unable to identify a date agreed to by the

parties, the Court eniered its "Order Setting Date for Resumption of Hearing" and set

aside December 17-18, 2014,for the hearing'

On December 17th, the hearing resumed with Petitioner moving to introduce a

number of exhibits. After the Petitioner rested its case, the State moved to introduce

several exhibits that it had identified during its cross-examination of Dr. Goff. After the

Court ruled on these evidentiary matters, the State rested without calling any witnesses on

its behalf.

II. LEGAL STANDARD FOR A DETERMINATION OF MENTAL
RETARDATION

The Mississippi Supreme Court set forth the defÏnition and mechanisms to be

followed in making a determination as to whether'Willie Russell suffers from mental
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retardarion. ln Chase v. State,873 So.2d l0l3 (Miss.2004), the Court set forth the

definitions to be utilized in assessing whether a petitioner suffers from mental retardation.

There, the Court held:

fl 68. In order to fulfill this requirement, we must provide a definition of
mental retardation to be used in our courts.

11 69, The Atkins majority cited, with approval, two specific, almost

identical, definitions of "mental retardation." The first was provided by

the American Association on MentalRetardation (AAMR):

Mental retardation refers to substantial limitations in present

functioning. It is characterized by signiflrcantly subaverage

intellectual functioning, existing concurrently with related

limitations in two or more of the following applicable adaptive

skill areas: communication, self-care, community use'

self-direction, health and safety, functional academics, leisure, and

work, Mental retardation manifests before age 18.

Atkins,536 U.S. at 308 n.3, 122 S.Ct.2242, citing Mental Retardation:

Definition, Classification, and Systems of Support 5 (9' ed'1992). The

second was provided by The American Psychiatric Association:

"The essential feature of Mental Retardation is significantly
subaverage general intellectual functioning (Criterion A) that is
accompanied by significant limitations in adaptive functioning in

at least two of the following skill areas: communication, self-care,

home living, social/interpersonal skills, use of community
resources, self-direction, functional academic skills, work, leisure,

health, and safety (Criterion B). The onset must occur before age

18 years (Criterion C). Mental Retardation has many different

etiologies and may be seen as a final common pathway of various

pathological processes that affect the functioning of the central

nervous system." Diagnostic and Statistical Manual of Mental

Disorders 39 (4th ed.2000).
Id.

fl 70. The Diagnostic and Statistical Manual of Mental Disorders, from

which the American Psychiatric Association definition is quoted, fufther

states that "mild" mental retardation is typically used to describe persons

with an IQ level of 50-55 to approximately 70' Id, at 42'43. The Manual

further provides, however, that mental retardation may, under certain

conditions, be present in an individual with an IQ of up to 75. Id. at40.
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According to the Atkins majority, "[i]t is estimated that between I and 3

percent of the population has an IQ between 70 and 75 or lower,which is
typically considered the cutoff IQ score for the intellectual function prong
of the mental retardation definition." Id. citing 2 Kaplan & Sadock's
Comprehensive Textbook of Psychiatry 2952 (8. Sadock & V. Sadock eds

7th ed.2000) (emphasis added).

fl 71. These definitions were previously adopted and approved by this
Court in Foster v. State,848 So.2d 172 (Miss.2003). This Court further
held in Foster that

the Minnesota Multiphasic Personality Inventory-Il (MMPI-il) is
to be administered since its associated validity scales make the test
best suited to detect malingering. . . . Foster must prove that he

meets the applicable standard by a preponderance of the evidence. .

. , This issue will be considered and decided by the circuit court
without a jury.

Id. at 175

n 72. These definitions, approved in Atkins, and adopted in Foster,
together with the MMPI-II, provide a clear standard to be used in this
State by our trial courts in determining whether, for Eighth Amendment
purposes, a criminal defendant is mentally retarded. The trial judge will
make such determination, by a preponderance of the evidence, after
receiving evidence presented by the dcfcndant and the State.

Chase v. State,873 So.2d at 1027-28,

Later in Lynch v. State,951 So.2d 549 (Miss. 2007), the Court clarihed footnote

19 of Chase, holding:

'lf 23. Accordingly, in Mississippi it is acceptable to utilize the MMPI-II
and/or other similar tests. Id. at 1029. This Court did not intend by its
holding to declare the MMPI-II or any one test as exclusively sufficient.
Having a variety of tests at their disposal, courts are provided with a

safeguard from possible manipulation of results and diminished accuracy
which might result if courts are limited to one test. The United States

Supreme Court mentioned the Wechsler Adult Intelligence Scales Test.

See Atkins,536 U.S. at 309 n. 5, 122 5.Ct,2242. Other tests, as suggested

by mental health experts, include the Structured Interview of Reported
Symptoms (SIRS), the Validity Indicator Profile (VIP), and the Test of
Memory Malingering (TOMM). ^See Douglass Mossman, Atkins v.

Virginia: A Psychiatric Can of lY'orms, 33 N.M.L.Rev. 255, 277-78
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(Spring 2003),

$ 24. The Court's interpretation in this case as to the proper test to be

administered with regard to an Atkins hearing supercedes any contrary

decisions. This Court neither endorses the MMPI-II as the best test nor
declares that it is a required test, and decisions that state otherwise are

expressly ovem¡led. See, e.g. Scott v. State, 938 So.2d 1233, 1238
(Miss.2006) (holding that despite the doctor's use of a battery of other

tests, administration of the MMPI-II is required prior to an adjudication of
a claim of mental retardation); Goodin v, State,856 So.2d 267,277
(Miss.2003) (declaring that the MMPI-ll is to be administered for a

determination of mental retardation since it is the best test to detect

malingering). Our trial courts are free to use any of the above listed and

approved tests or other approved tests not listed to determine mental

retardation and/or malingering by a defendant.

Lynch,95l So.2d at 556-57 .

Thus, tests other than the MMPI-ll can be used to determine malingering. All

three of the following prongs must be established by a preponderance of the evidence in

order for a petitioner to be adjudicated as being mentally retarded pursuant to Atkins: (I)

subaverage intellectual functioning (2) accompanied by significant limitations in at least

two adaptive skills (3) that manifest before age eightee n. See Goodin v, State, 102 So.3d

I102, I104 (Miss. 2012).

III. EVIDEW

At the merits hearing of Petitioner's Atkins claim, Mr. Russell called three

witnesses to testify including Clementine Harrison, Anne Preziosi, and one expert

witness, Dr. John Goff. In addition, Mr. Russell moved into evidence over thirty

exhibits, though several of those were admitted for only limited purposes.

Each of the witnesses is addressed in the order of their testimony at the hearing.
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A. CLEMENTINE HARRISON

Ms. Harrison testified that she was currently employed as a solicitor in Britain but

that in 2007 she had worked for Mr. Russell's attorneys as a volunteer. Harrison testified

as to various interviews of some twenty (20) individuals she either conducted or attended

from which she obøined statements. She also testified regarding educational records of

the petitioner she obtained from Reuben Elementary School and Davis Elementary

School.

Ms. Harrison described identifying the prospective witnesses initially through the

educational records that had been obtained and then, as witnesses were interviewed, those

interviews would identify additional witnesses who could be visited. Ms. Harrison

testified that Mr. Russell did not provide information relevant to identiffing any of the

witnesses she interviewed.

Ms. Harrison described the process she undertook to interview each witness and

the way in which she prepared a witness statement attempting to use language as close to

the verbatim words of the witness as possible. Ms. Harrison described reviewing the

drafted statement with each witness and encouraging the witness to make any corrections

or edits, which were then initialed.

Many of the statements obtained by Ms. Harrison were later adopted in sworn

affidavits by the witnesses. The statements and affidavits were provided to Dr. John

Goff. Dr. Goff testified that he personally interviewed a number of the witnesses from

whom Ms. Harrison obtained statements and found their accounts to be very consistent

with those reflected in the statements. The State offered no evidence to suggest that any

of the statements misrepresented the account of the witnesses.
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B. ANNE PREZIOSI

petitioner next called Anne Preziosi. Ms. Preziosi testified that she was cunently

employed as a response to intervention counselor at Langston Hughes Academy in New

Orleans, having previously been trained and served as a special education teacher' Ms'

Preziosi testifred that beginning in 2007 she was employed as a mitigation specialist at

the law offices of Mr. Russell's lead counsel. She testified that she had no formal

training as a mitigation specialist with regard to mental retardation. Ms. Preziosi was

initially offered as an expert witness, but upon the showing made the Court declined to

qualify her as an expert witness, and she testifÏed as a lay witness.

Ms. preziosi testified that as a part of her duties as a mitigation specialist she

assumed responsibility for the investigation of Mr. Russell's adaptive functioning from

Ms. Harrison after a period during which they co-worked the investigation'

Ms. preziosi testihed to her involvement in identifying and obtaining statements

from witnesses. Ms. Preziosi described identifying the prospective witnesses through the

educational records that had been obtained and by obtaining a staff list from Hinds

County Schools. She also testifred that witnesses were identified by reviewing those who

had testified at trial, including family members. She testifred that when witnesses were

interviewed she would ask if they knew of other people who knew Mr. Russell and in that

way would identify additional witnesses. Ms. Preziosi testified that Mr. Russell did not

provide information relevant to identifying any of the witnesses she interviewed'
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Ms. Preziosi described meeting and interviewing many of the witnesses who had

already been interviewed by Ms. Harrison and stated that the content of those statements

was consistent with the statements taken by Ms. Harrison.

Like Ms. Harrison, Ms. Preziosi described the process she undertook to interview

each witness and the way in which she prepared a witness statement attempting to use

language as close to the verbatim words of the witness as possible. Ms' Preziosi also

described reviewing the drafted statement with each witness and encouraging the witness

to make any corrections or edits, which were then initialed.

Many of the statements obtained by Ms. Preziosi were later adopted in swom

affidavits by the witnesses. The statements and affidavits were provided to Dr. Goff' Dr.

Goff testified that he personally interviewed a number of the witnesses from whom Ms'

Preziosi obtained statements and found their accounts to be very consistent with those

reflected in the statements. The State offered no evidence to suggest that any of the

statements misrepresented the account of the witnesses.

c. DR. JOHN gOFF

i. Oualifícøtíons

petitioner concluded by calling Dr. John Goff, a clinical psychologist and

neuropsychologist based in Tuscaloosa, Alabama who is licensed in the state of

Mississippi.

Dr. Goff has practiced as a psychologist for 37 years and has been actively

involved in the diagnosis and treatment of persons with mental retardation throughout his

entire career. He currently operates a private practice, including consulting in forensic

cases. Dr. Goff has been approved as an expert consultant by the Office of the Social
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Security Administration and works as a panel consultant assessing people for mental

retardation, among other things, at the request of the Disability Determination Service.

He also serves as a hearing consultant retained by administrative judges to assist them in

their review of disability determinations.

Dr. Goff is a life member of Division 33, the division of the American

Psychological Association dealing with issues of mental retardation as well as being a

member of Divisions 40 (neuropsychology) and 4l (psychology and the law), Dr. Goff

has undertaken training in forensic psychology as well as the application of Atkins v.

Virginia,536 U.S. 304 (2002).

Dr. Goff has been trained in and administered several different tests of

intelligence, in particular, the WAIS, WAIS-R, WAIS-IU and WAIS-IV, He has

extensive experience in the administration and interpretation of these tests. Dr. Goff has

also been trained in and has extensive experience in administering and interpreting tests

of adaptive functioning including the Vineland, ABAS and WRAT series of tests.

Dr. Goff has extensive experience as an expert witness in courts, including

criminal courts and has been qualified as an expert in courts in Mississippi, Alabama,

Florida, North Carolina, Tennessee and federal courts. Dr. Goff has been involved in a

forensic context in the evaluation ofover one hundred capital defendants and has testified

or provided expert services in a number of cases both pre-trial and post-conviction in

which the application of Atkins v, Virginia, 536 U.S. 304 (2002), was at issue.

Dr. Goff testified that he had applied reliable principles and methods for assessing

mental retardation to the case of Mr. Russell and found that there were sufficient facts or

data upon which to form an opinion.
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The Court qualified Dr. Goff as an expert and found that his testimony was based

on sufficient facts or data and that it was the product of reliable principles and methods.

In particular, pursuant to Chase, the Court received Dr. Goff as an expert in the field of

assessing mental retardation, the administration and interpretation of tests, and the

evaluation of persons for the purposes of determining mental retardation.

ii. Sources oLlnformøtíon

Dr. Goff testified that he received numerous records for review in assessing Mr.

Russell. Dr. Goff testified that he received a packet of materials from the Mississippi

State Hospital including a case report prepared by Dr. McMichael along with the 537

items of information referred to in that report'

Dr. Goff received and reviewed education records relating to Mr. Russell and his

time at Reuben Elementary, Davis Elementary, Sumner Hill High School, Lovett

Elementary and Hinds Community College. In addition to educational grades and related

information, these records contained the results of multiple administrations of

achievement tests.

Dr. Goff received and reviewed educational or health records in relation to family

members of Mr. Russell, his sisters Rosie Russell and Mary Russell and his nephew

Phillip Russell.

Dr. Goff received and reviewed raw data relating to the administration of a WAIS

by Dr. Stanley in 1990, raw data and a report relating to the administration of a WAIS'R

by Dr. Macvaugh, Jr., in 1990; and, raw data and a report relating to the administration of

a WAIS-I by Dr. Macvaugh III in 2006. Dr. Goff also received the raw data from the
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Symptom Validity Test, Green Word Memory Test and Wide Range Achievement Test

(WRAT) IV, administered in the 2006 evaluation by Dr. Macvaugh, III and Dr. Lott.

Dr. Goff personally interviewed eleven witnesses about Mr. Russell's adaptive

functioning during his developmental period: Rosie Russell (Mr. Russell's older sister

with whom he lived for part of his childhood); Ms. Louise Robinson (Mr. Russell's aunt

with whom he lived for his first two years); Helen Robinson (Mr. Russell's aunt with

whom he lived along with Louise Robinson); Mr. Walter Kelly (a childhood neighbor of

Mr. Russell); lør. Sidney Kelly (a neighbor and football teammate of Mr. Russell); David

Perkins (a cousin of Mr. Russell with whom he lived for a period); Mr. James Paul Luby

(a retired teacher who taught Mr. Russell lOth grade English); Mr. Sherman Matthews (a

retired teacher who had coached Mr. Russell in football and taught him drivers

education); Ms. Linda Fay Bowie (a former girlfriend of Mr. Russell); Mr. Robert Frith

(a retired teacher and basketball coach of Mr. Russell); and Mr. Gerald Jenkins (a former

employer of Mr. Russell at Southern Beverage), With the exception of Helen Robinson

and Gerald Jenkins, Dr. Goff also received sworn affidavits from each of these witnesses.

Dr. Goff administered a test of adaptive functioning, the ABAS-II, to Linda Bowie but

was unable to identify another witness with sufficient knowledge of the defendant across

different spheres of behavior coupled with sufhcient cognitive ability to produce a valid

test result.

Dr. Goff also received swom affidavits from an additional ten witnesses: Charles

Carter (retired teacher who had taught industrial arts to Mr. Russell); Alfanette Gibson

(high school classmate of Mr. Russell); Clementine Hanison (identified and took

statements from other witnesses); Cheyenne Hughes (former Sumner Hill teacher who
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confirmed inaccuracies in Mr. Russell's school records and that his grades appear to have

been padded); Lee Horton James (schoolmate of Mr. Russell who worked with him on a

road crew for two summers); Richard Jordan (fellow death row inmate of Mr, Russell

who claimed authorship of some of Mr. Russell's correspondence); Anne Preziosi

(identified and took statements from other witnesses); Mynetta Mace Smith (Mr.

Russell's second grade teacher); Ginger Turner (former director of Admissions and

Records at Hinds Community College); and Alphonso White (former neighborhood and

school mate of Mr. Russell).

Dr. Goff also received unsworn statements from a further eight witnesses: Hughes

Clayton (former school counselor at Sumner Hill); Rebecca Harper (former special

education teacher at Sumner Hill High School (deceased)); Lillian Hodge (former teacher

at Sumner Hill High School); Vanya Kelly (neighbor and mother of school mates of Mr.

Russell); Linda Palmer (childhood neighbor of Mr. Russell); Wesley Quinn (former

workmate of Mr. Russell at Southern Beverage); Doris Smith (sixth and seventh grade

teacher of Mr. Russell (deceased)); and Cynthia Span Tyner (former girlfriend of Mr.

Russell).

Dr. Goff personally interviewed Mr. Russell on August l, 2014, at Mississippi

State Penitentiary for slightly more than an hour. During the interview he administered

the Reitan-Indiana Aphasia Screening Test and the 2l -ltem Memory Test, but testified he

could not administer an academic achievement assessment due to the environment.

Dr. Goff prepared a report based upon his assessment which was admitted into

evidence at the hearing.
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The Court has carefully reviewed the testimony at the hearing and the exhibits

admitted into evidence. The Court is satisflred that Dr. Goff applied reliable principles

and methods in forming his opinion that Mr. Russell suffers from mental retardation.

Further, the Court is satisfred that Dr. Goff relied upon suffrcient, reliable facts and data

as the basis for his opinion and that he appropriately placed different weight upon

different sources of information.

ì¡í, Results of Príor Intellis

Dr. Goff advised that one of the criteria for an assessment of mental retardation is

whether a person has signifrcantly subaverage intellectual functioning. A finding for that

criteria is generally based on the administration of an appropriate IQ test. A person may

be found to meet this prong of the test for determining mental retardation if the score on

an IQ test is at or around two standard deviations below the mean. This typically requires

a score of seventy with a standard error of measurement of 5. That is, a full scale IQ

score of 75 or below would satisfy the first prong of the test'

Dr. Goff described a phenomena generally accepted in the psychological and

psychiatric community known as the Flynn Effect, whereby there is an inflation of IQ

scores as the norïns for those test instruments' age. Dr. Goff explained that to account for

this effect, IQ scores should be adjusted at arate of.3 points per year from the date the

tests were normed until the date the test was administered'

In the present case, the only two valid IQ scores fall within the range of 75 or

below without applying a Flynn correction and so the use of a Flynn correction is not

critical to this Court's findings. Nevertheless, the Court accepts Dr. Goff s description of
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the Flynn Effect and the need to make a Flynn adjustment in order to accurately interpret

IQ scores and the extent to which they demonstrate that the test subject is performing at

or around two standard deviations below the mean. The Court notes that Dr. Macvaugh

provided similar testimony in a motions hearing in this proceeding

Dr. Goff testified that Mr. Russell was administered the WAIS in 1990 by Dr.

Stanley and received a full scale IQ score of 76. However, the WAIS was normed in

1955 and was obsolete by the time of its administration in 1990, having been replaced by

the 'WAIS-R. Dr. Goff testifred that the results of the WAIS should not be regarded as

valid but if they were to be considered they would have to be corrected for the Flynn

Effect, resulting in a full scale IQ score of 66. In addition, Dr. Goff testified that there

were scoring elrors in the WAIS that had inflated the score. The Court is satisfied that

the WAIS testing by Dr. Stanley should not be regarded as valid though, in any event,

considering scoring errors and the Flynn Effect, the results are consistent with a frnding

of mental retardation.

Dr. Goff testified that Mr. Russell was administered the WAIS-R in 1990 and

received a full scale IQ score of 68. Applying a correction for the Flynn Effect, the full

scale IQ score would be 65.

Dr. Goff testified that Mr. Russell was administered the WAIS-III in 2006 and

received a full scale IQ score of 75. Applying a correction for the Flynn Effect, the full

scale IQ score would be 72. Dr. Gofftestified that this was a valid test, producing a valid

test score including the use of a malingering instrument which disclosed no indications of

malingering. Dr, Goff testified that this test and score satisfied the first prong of the test

for mental retardation.
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Dr. Goff did not administer his own IQ test under the belief that the court had

directed that no further IQ testing would be conducted. While acknowledging that the

WAIS-ry was a more up to date and scientifìcally advanced test of intelligence, Dr. Goff

opined that the prior WAIS-III and WAIS-R test results provided sufficient data to make

a determination that Mr. Russell has significantly subaverage intellectual functioning. In

expressing this opinion, Dr. Goff pointed out that the results of the prior IQ testing were

not only valid but were supported by the previous childhood assessments and other

information available in the case.

iv. Academic Proeress,and Achlevement Testins

Dr. Goffls testimony, report, and the school records reflected Mr. Russell's

academic progress as follows.

Mr. Russell achieved only failing grades in his first attempt at first grade at

Reuben Elementary in 1966-67 and was recorded as dropping out. The next year, he

repeated fìrst grade at Reuben Elementary but "moved away" part way through the year.

That same year he was enrolled directly into second grade at Lovett Elementary School

where he achieved F's and D's in the second semester and was referred to special

education. Dr. Goff testified that at that time a finding of mental retardation would likely

have been necessary for placement in special education. This opinion was corroborated

by the sworn statement of former teacher, Ms. Mynetta Mace Smith. Unsworn

statements reviewed by Dr. Goff were consistent with this opinion.

Placed in special education in 1968-69, Mr. Russell still managed to achieve only

C's and D's. Mr. Russell was administered an achievement test, the Stanford

12tl

Supp. App. 0109



Achievement Test, during this year and achieved scores resulting in a grade equivalence

of l.l when chronologically he should have been in the third grade.

There were no clear records available for the following year, but in 1970-71 he

was enrolled in the fourth grade at Davis Elementary and received scores of Very Low

and Low. The record shows him as being transferred rather than promoted.

ln l97l-72, Mr. Russell began fifth grade at Lovett Elementary receiving mainly

C's and D's. In February oî 1972,Mr. Russell took the California Achievement Test and

received a nationally normed score for total math in the first percentile, meaning99o/oof

the population would do better than Mr. Russell. This is the lowest score available' Mr.

Russell achieved a score in the third percentile for his total language score'

In 1972-71 Mr. Russell was in the sixth grade at Lovett Elementary and was

awarded D's and C's. Mr. Russell was administered the California Test of Mental

Maturity in Novemb er of 1972 when he was 12 years and 2 months old. His results

showed a mental age of eight years and four months, an intellectual status index of 70

and a total score of 75. However, Dr. Goff testified that this score was inflated because

the test giver had inconectly identified Mr. Russell's age as I I years and 2 months. This

meant that Mr. Russell's performance was being considered against the norms for

children a year younger than him, thus allowing him to receive scores higher than he

should have. Dr. Goff pointed out that this test was not to be regarded as a reliable

intelligence test such as the WAIS series of tests and was, in any event, inconectly

scored. For this reason, Dr. Goff did not place weight on these test results which were, in

any event, consistent with the other evidence of Mr. Russell's mental retardation.
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rWhile in sixth grade, Mr. Russell was also administered the Slosson Intelligence

Test, though results were not available for that test. Dr. Goff had available to him the

unsworn statements of Mr. Russell's sixth grade teacher, Doris Smith, and the then

special education teacher, Rebecca Harper, both ofwhom are now deceased. The content

of those statements was consistent with the other available evidence of mental

retardation, indicating that Mr. Russell had tested in the educable mentally retarded range

and then been socially promoted to the seventh grade.

ln 1973-74, Mr. Russell was in the seventh grade at Sumner Hill High School and

achieved only F's and D's. He was not promoted and repeated the seventh grade in the

following year. California Achievement Test results from that year place Mr. Russell at a

grade equivalence of 3.3. While Mr. Russell performed better on some sub-tests than

others, his scores were very low and his total score placed him in the third percentile.

fn 1974-75, Mr. Russell appears to have repeated the seventh grade and the scant

academic record shows him receiving F's in arithmetic, science and social sfudies but

nevertheless being promoted to the eighth grade.

In 1975-76, Mr, Russell should have been commencing the eighth grade for the

first time but instead show him as being enrolled in the ninth grade where he is recorded

as receiving mainly D's, an F and a C. Califomia Achievement Test results from that year

place Mr. Russell at a grade equivalence of 4.7. Once again, Mr. Russell's scores were

very low and his total score placed him in the fourth percentile.

In 1976-77, Mr. Russell undertook the tenth grade and his academic record shows

D's and C's. ln 1977-78, Mr. Russell undertook the eleventh grade, taking only three

subjects and failing English III but nevertheless being promoted to twelfth grade.
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Mr. Russell's records for the twelfth grade show him graduating, including

achieving a D in English III and a B in English IV. Dr. Goff described these results as

broadly inconsistent with Mr. Russell's results on achievement testing through that

period,

Dr. Goff testified that in his opinion the high school educational records were not

a correct and accurate accounting of Mr. Russell's functioning' Dr' Goff interviewed a

number of teachers who described a tradition of social promotion at Sumner Hill High

school at that time and who highlighted numerous inconsistencies and apparent enors in

the academic record in Mr. Russell's later years of school' These former teachers

confirmed Dr. Goffls opinion that the academic record was not accurate and overstated

Mr. Russell,s abilities. These interviews were corroborated by the swom affidavits of the

teachers interviewed by Dr. Goff as well as others he did not interview and were also

consistent with the unsworn statements of other teachers.

One of the teachers interviewed by Dr. Goff was Mr. James Luby, Mr' Russell's

tenth grade English teacher. Notably, Mr. Luby had been named by the legislature as

Mississippi's 1990 Teacher of the Year and appointed to represent the State in the

National Teacher of the Year Program, Mr. Luby pointed out to Dr' Goff and in his

affidavit the impossibility of Mr. Russell achieving the scores he was given in twelfth

grade in English III and English IV and that it would not, in any event, have been

permissible for Mr. Russell to take the two subjects in the same year' Mr' Luby

confirmed the practice of social promotion at the school and advised Dr' Goff that Mr'

Russell was clearly socially promoted, rather than promoted on merit.
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Records from Hinds County Community College indicate that Mr. Russell was

enrolled following graduation but Dr. Goff testified that all that was required for

enrollment was a high school diploma and that it appeared that Mr. Russell did not attend

the courses.

In 1990, following his incarceration, Mr. Russell was also screened for academic

achievement by Dr. Macvaugh, Jr., who found him to be performing at a third grade

level. As a part of the assessment by Dr. Macvaugh, III and Dr. Lott in 2006, Mr. Russell

was administered the WRAT-IV and achieved a grade level equivalency of 4.3 for word

reading, 3,8 for math, and 6.0 for sentence comprehension. Dr. Goff testified that these

results were consistent with Mr. Russell's tested IQ.

v, Sog!

Dr, Goff testified that the second prong of the test for mental retardation related to

the ability of the individual to function adequately in the environment in a number of

different areas. Dr. Goff testified that the definitions adopted by the Atkins and Chase

courts describe the need to identify deficits in two out of ten listed areas of adaptive

functioning. Dr. Goff explained that since that time the ten categories have been

condensed into three categories and a deficit need only be found in one area. In

deference to the Mississippi Supreme Court's holding, Dr. Goff addressed the defÌnition

as adopted in Chase.

Dr. Goff testifred that the records he reviewed showed that Mr. Russell's sisters,

Rosie and Mary, had been diagnosed with mental retardation. Mr, Russell's nephew,

Phillip, had also been diagnosed with mental retardation. rilitnesses described Mr.

[2sì

Supp. App. 0113



Russell's father, willie Russell Sr., as being slow and stated that his whole side of the

family was slow. Dr. Goff testified that there is a relationship between the presence of
mental retardation in families and the status of other individuals in the family such that

those individuals have a higher probability of being mentally retarded.

In addition to reviewing a large volume of records, Dr. Goff personally

interviewed three teachers, a former employer, four family members, two neighbors and a

former girlfriend' He also reviewed affidavits from three additional teachers, a school

administrator, three class mates and a prisoner who writes letters for Mr. Russell. Dr.

Goff also had available to him unsworn statements from another four teachers, two

neighbors, a co-worker and a former girlfriend.

In Dr. Goff s opinion, these sources of information provided a consistent picture

of Mr. Russell suffering from significant impairments across a wide range of adaptive

areas throughout his life.

Dr. Goff identified evidence of devetopmental delay, with Mr. Russell being slow

'in sitting up, learning to reach for objects, learning to walk and leaming to talk. Even as

he grew older, Mr. Russell was described as needing extra assistance throughout his

childhood.

Mr. Russell's academic progress has been detailed above and describes a young

man who failed the first grade, the second grade and the seventh grade, spent time in

special education due to his cognitive limitations and, ultimately, was socially promoted

through high school, including graduation. Mr. Russell's achievement scores as a child

and into adulthood consistently describe him as performing at a very low level and never

performing above an elementary school level.
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In addition to his poor academic progress, Mr. Russell's teachers consistently

observed and described his significant adaptive limitations. Dr. Goff testified that Mr.

Russell's physical education teacherwhen he was thirteen (13) to fifteen (15) years old,

Robert Frith, said the petitioner was not "cognitively capable of playing high school

basketball because he couldn't learn the plays" and that the petitioner "wasn't able to tie

his shoes." Other high school teachers also commented on Petitioner's inappropriate

behavior in social situations and his gullibility,

While it is true that Mr. Russell served as quarterback in his high school football

team for a period, his coach advised that this was principally due to his unusual size and

that he could only learn one play. When the team needed any other plays run, they would

substitute in another player. Mr. Russell's basketball coach provided similar information,

that despite the advantage of his imposing size, Mr. Russell could not learn the basketball

plays and failed every physical education test he was given. Similar information was

provided by Mr. Russell's peers from that period.

As an adult, Mr. Russell lived in the care of his aunt and with his cousin, David

Perkins. Mr. Perkins described Mr. Russell as being unable to perform all but the most

basic household chores without assistance and not being able to cook any more than an

egg. Even as an adult Mr. Russell needed assistance in caring for himself, such as

remembering to bathe and have his hair cut. Mr. Russell was employed but on each

occasion in jobs that were consistent with his low intellectual functioning. Witness

accounts suggested that Mr. Russell could not manage money either as a child or an

adult. He did not have a bank account and needed assistance to ensure that he received

the correct amount of money when he cashed his check or made purchases in stores'
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A number of people from different areas in Mr. Russell's life described his poor

social skills and inability to communicate or interact appropriately.

Dr' Goff testified that he personally interviewed Mr. Russell for shortly over an

hour at Mississippi State Penitentiary. Dr. Goff administered the Reitan-Indiana Aphasia

Screening Test and the 2l-Item Memory Test in order to get a feel for Mr. Russell and

assess his response style. He found Mr. Russell to be straightforward and honest in his

response style with no signs of malingering. His impression of Mr. Russell was

consistent with his ultimate diagnosis of mental retardation.

ví. Dr. Goffs Opínìon

Dr. Goff expressed his opinion to a reasonable degree of psychological certainty

that Mr. Russell suffered from mental retardation.

Dr. Goff opined that there was valid IQ testing with associated malingering

measures in the form of a2006 V/AIS-lll fullscale IQ score of 75 (Flynn adjusted to72).

Dr. Goff also noted a 1990 WAIS-R full scale IQ score of 68 (Flynn adjusted to 65).

Dr. Goff also opined that there was clear evidence of significant adaptive defîcits

in two or more areas of adaptive functioning, in particular: functional academics, home

living; health and safety; and social skills. Dr. Goff also opined that there were numerous

other indications of significant adaptive deficits but that these findings were more than

adequate to make the diagnosis.

Dr. Goff opined that there was ample evidence of onset prior to the age of 18.

Based on these frndings, Dr. Goff concluded that Mr. Russell met the criteria for a

finding of mental retardation to a reasonable degree of scientific certainty.
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D. STATE'S \ryITNESSES

At the close of Petitioner's case, the State of Mississippi announced for the first

time that it did not intend to call Dr. Macvaugh UI or present any other evidence. The

State announced that it was presenting no evidence as a result of the Court's earlier order

preventing Dr. Macvaugh III from re-testing Mr. Russell.

This Court denied the State's application to re-test Mr. Russell on September 5,

2013, and the Mississippi Supreme Court declined the State's application for

interlocutory appeal on December 5, 2013. In January of 20l4,the merits hearing in this

case was scheduled for September 8, 2014, which is approximately seven months later,

On August 22, 2014, pursuant to an agreed order, the State received in discovery Dr.

Goff s report along with the records and the statements of the witnesses relied upon by

Petitioner in the hearing. The State had the benefit of hearing all of the testimony from

Petitioner's witnesses on September 8th and 9ù and was not called upon to begin its case

until December 17, 2014,

The Court notes that Dr. Macvaugh III was present in court throughout the

presentation of the Petitioner's case and actively consulted with counsel for the Søte.

Indeed, after the hearing was continued, the Court expended considerable effort to secure

a date upon which Dr. Macvaugh III could attend and testify,

There was no motion filed seeking the continuance of the hearing set for

December l7-18, 2014.

In short, the State had ample time and information upon which to conduct an

investigation of Mr. Russell's adaptive functioning and to investigate and seek to rebut

Petitioner's case.
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To the extent that it could have done so without needing to re-test or re'interview

Mr, Russell, the choice not to present any evidence in its case is the choice of the Søte

alone and not dictated by any ruling of this court.

There is no evidence before the court as to Dr. Macvaugh III's opinion in light of

the evidence developed through Dr. Goff, the additional records, the affidavits, the other

witness interviews and the live testimony of the hearing. The State did not make any

offer of proof or provide a report from Dr. Macvaugh III indicating his view on Mr'

Russell' s mental retardation.

IV. FINDINGS AND CONCI.USIONS OF tAW

In Atkins v. Virginia,536 U,S. 304 (2OOZ), the United States Supreme Court

held that the execution of mentally retarded individuals violates the Eighth

Amendment, but left to the states the task of defining mental retardation and

"developing appropriate ways to enforce thi[s] constitutional restriction." Id, at377 '

The Mississippi Supreme Court set forth the defînition and mechanisms to be

followed in making a determination as to whether rWillie Russell suffers from mental

retardation. ln Chase v. State,873 So.2d 1013 (Miss.2004), the Court set forth the

definitions to be utilized in assessing whether a petitioner suffers from mental retardation.

All three of the following prongs must be established by a preponderance of the

evidence in order for a petitioner to be adjudicated as being mentally retarded pursuant to

Atkins: (l) subaverage intellectual functioning (2) accompanied by significant limitations

in at least two adaptive skills (3) that manifest before age eighteen. See Goodin v. State,

102 So.3d I I 02, I 104 (Miss. 2012).
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ln Chase, the Supreme Court held that the circuit court, sitting without a jury,

would be responsible for considering and deciding whether the petitioner is mentally

retarded. Chase,873 So. 2datt028. The court further established these guidelines for

determining mental retardation.

we hold that no defendant may be adjudged mentally retarded for
purposes of the Eighth Amendment, unless such defendant produces, at a
minimum, an expert who expresses an opinion, to a reasonáble degree of
certainty, that: l. The defendant is mentally retarded, as that tirm is
defined by the American Association on Mental Retardation and/or The
American Psychiatric Association: z. The defendant has completed the
Minnesota Multiphasic Personality Inventory-Il (MMpI-lI) anã/or other
similar tests, and the defendant is not malingering

Id, at 1029.

These holdings were reflected in the Court's remand order in Mr. Russell's case :

After careful consideration we find that Russell should be granted leave to

proceed in the trial court on the sole issue of whether he is mentally retarded such that he

may not be executed under Atkins v, Virginia. To that end the standard or definition of

mental retardation shall be that enunciated by the Supreme Court in Atkins, especially the

American Psychiatric Association's definition of mentat retardation. American

Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders ]lg-46
(4rh ed. t994).

One important modification of the court's jurisprudence must be observed. Since

the remand order in Mr. Russell's case, the Mississippi Supreme Court has revised its

rule requiring the use of the MMPI as a test of malingering and now permits trial courts

to rely upon any appropriate test of malingering:

The court's interpretation in this case as to the proper test to be
administered with regard to an Atkins hearing supercedes any contrary
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decisions. This Court neither endorses the MMPI-II as the best test nor
declares that it is a required test, and decisions that state otherwise are

expressly ovem¡led. See, e.g, Scott v. State,938 So,2d 1233,1238 (Miss.

2006) (holding that despite the doctor's use of a battery of other tests,

administration of the MMPI-ll is required prior to an adjudication of a

claim of mental retardation): Goodin v, State, 856 So.2d 267, 277 (Miss.

2003) (declaring that the MMPI-II is to be administered for a

determination of mental retardation since it is the best test to detect

malingering). Our trial courts are free to use any of the above listed and

approved tests or other approved tests not listed to determine mental

retardation and/or malingering by a defendant.

Lynch v. State,951 So. 2d 549,557 (Miss. 20O7)(emphasis added).

Pursuant to Lynch, this Court understands the order remanding Mr. Russell's case

to be modified to the extent that it no longer requires that the MMPI-I be administered

but instead requires that valid testing of intellectual functioning be accompanied by

appropriate testing designed to determine the presence or absence of malingering'

A second modification to the original order in Chase was recently announced in

that same case:

In our remand order, we set forth certain requirements for a frnding of
mental retardation, but we did not directly address whether a psychologist

or psychiatrist could render opinions based upon tests administered by

othèr'professionals. We take this opportunity to further clarify our

previoùs remand order by stating that - subject to the requirements of
ivlississippi Rule of Evidence 702, n3 - psychologists and psychiatrists

rendering opinions on mental retardation in death penalty cases may rely

on the testing administered by others.

Chase v. State,l l2 So. 3d 421 (Miss. 2013)

The Mississippi Supreme Court has provided guidance in assessing the first

prong of the test, relating to significantly sub-average intellectual functioning' The

first prong may be satisfied by proof of a full scale IQ score of 75 or below:

The Diagnostic and Statistical Manual of Mental Disorders, from which

the American Psychiatric Association definition is quoted, further states
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that "mild" mental retardation is typically used to describe persons with an
IQ level of 50-55 to approximately 70. Id. at 42-43. The Manual further
provides, however, that mental retardation may, under certain conditions,
be present in an individual with an IQ of up to75. nl8

18 This point is conceded by the State. However, IQ, alone, does
not determine mental retardation. According to the DSM-IV, "it is
possible to diagnose Mental Retardation in individuals with IQ's
between 70 and 75 who exhibit signifrcant deficits in adaptive
behavior. Conversely, Mental Retardation would not be díagnosed
in an individual with an IQ lower than 70 if there are no significant
deficits or impairments in adaptive functioning."

Chase,873 So. 2d at 1028 (quoting DSM-IV at 40). The court in Goodin recently

confirmed this point:

Persons with an IQ of 50-55 to 70 typically are described as having "mild
mental retardation," but "mental retardation may, under certain conditions,
be present in an individual with an IQ of up to 75." Chase, 873 So. 2d at
1028 (quoting Atkins, 536 U.S. at 308 n.3).

Goodin v. State, L02 So. 3d 1102 (Miss. 2012); Chase (supra)("Thus, it is possible to

diagnose Mental Retardation in individuals with IQ's between 70 and 75 who

exhibit significant deficits in adaptive behavior.")

Addressing the need for a retrospective assessment of adaptive functioning

to satisff the second prong of the test, the Mississippi Supreme Court recently

stated:

We have held that courts and experts are free to use any approved test to
determine mental retardation, including adaptive functioning. Id. at712-13
(quoting Lynch,95l So. 2d at 556-57), However, because the definitions
of mental retardation require onset before age eighteen, when evaluating
anyone over the age of eighteen - incarcerated or not - some type of
retrospective analysis must be employed. See Thorson v. State,76 So. 3d
667,672 n.8 (Miss. 201 l) ("The onset of mental retardation for Atkins has
to be before the defendant is older than eighteen years of age.

Accordingly, Dr. Swanson had to apply her Vineland tests retrospectively
on Thorson, now a middle-aged man."). We adopt the reasoning of a
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Louisiana federal district court, which endorsed the use of retrospective
analysis in Atkins hearings:

Unlike in a medical, educational, or social services context, the law
is concerned with what was rather than what is. The point of an
Atkins hearing is to determine whether a person was mentally
retarded at the time of the crime and therefore ineligible for the
death penalty, not whether a person is currently mentally retarded
and therefore in need of special services. Because of this, the
diagnosis of mental retardation in the Atkins context will always
be complicated by the problems associated with retrospective
diagnosis. These problems are only compounded by the fact that
both the APA and AAMR define mental retardation as a

developmental disability and limit the diagnosis to those persons

who exhibited the required characteristics prior to age 18. As those
under the age of l8 are already constitutionally ineligible for the
death pênalty, Roper v. Simmons, 543 U.S. 551,125 S. Ct. 1183,
16l L. Ed. 2d I (2005), no clinician evaluating a person for
purposes of an Atkins hearing will ever be evaluating the person
prior to age 18. Mental retardation in the Atkins context must
therefore be diagnosed, if it is to be diagnosed at all,
retrospectively in every sense of the word.

United States v. Hardy, 7 62 F . Supp. 2d 849, 881-82 (E.D. La. 2010). This
Court has noted the importance of interviewing family and friends
knowledgeable about the defendant's past. See Doss, 19 So. 3d at 714.
Interviews with educators or others in the community familiar with the
defendant's behavior before age eighteen also would provide valuable
information. Adaptive-functioning tests may be administered to these

individuals as well. A retrospective evaluation also could include a

thorough review of school records, social history, and work history,
among other things.

Goodin v. State,102 So. 3dII02, ttt4-tltí (Miss. Z|tZ).

As to the third prong, the mental retardation must manifest before the age of

t8, Chase, 873 So. 2d at L023,

The Court is satisfied that Petitioner has demonstrated by a preponderance of

the evidence that he suffers from mental retardation as defined in AtkÍns and Chase

and that he is ineligible to receive the death penalty under the Eighth Amendment.
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The Court accepts the testimony of expert psychologist, Dr. John Goff. Dr. Goff

is a psychologist licensed in the state of Mississippi who is an expert in the field of

assessing mental retardation, the administration and interpretation of tests, and the

evaluation of persons for the purposes of determining mental retardation.

Dr. Goff s testimony was based upon sufficient facts and data and was the product

of reliable principles and methods in assessing mental retardation. Dr. Goff conducted

the type of retrospective assessment of adaptive functioning described by the court in

Goodin and by Drs. Macvaugh III and Cunningham in their article, which was admitted

as a State's exhibit in the hearing. Gilbert S. Macvaugh, III and Mark D. Cunningham,

"Atkins v. Virginia: Implications and Recommendations for Forensic Practice, 37 Journal

of Psychiatry & Law 131, 164 (Fall2009).

This Court finds Dr. Goff to be a credible and reliable expert who was forthright

in his evidence and made appropriate determinations as to the reliability and weight of

the facts and data upon which he relied.

This Court is satisfied that the evidence of IQ testing discussed during the hearing

satisfres the frrst prong of the test for mental retardation and that it has been accompanied

by appropriate testing which has excluded the presence of malingering. While the Court

acknowledges that a more recent IQ test has been developed which has not been

administered to Mr. Russell, the Court accepts and agrees with Dr. Gofls testimony that

the available data is sufficient to conclude that Mr. Russell has significantly subaverage

intellectual functioning and satisfies the first criteria for mental retardation. The WAIS-

III was an appropriate instrument to be given in 2006. Mr. Russell scored within the

range for finding a person to have signifîcant subaverage intellectual functioning
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(whether or not the Flynn effect is accounted for), and Mr. Russell did not malinger on

the 2006 test. The results of prior testing are consistent with the results of the 2006

WAIS.III.

This Court accepts Dr. Goffls opinion and agrees that there is ample evidence of

signifrcant adaptive deficits in functional academics, home living, health and safety and

social skills. The Court accepts and agrees with Dr, Goffs opinion that there is

substantial evidence of significant adaptive deficits in other areas but that the present

findings are more than sufficient to satisfy the second criteria for a finding of mental

retardation.

While it is true that Mr. Russell graduated from high school, it is equally clear

that his reported performance is inconsistent with all previous and subsequent measures

of achievement or intelligence. As Dr, Macvaugh and Dr. Cunningham point out in their

article, "[i]t is often useful to request the assistance of a school offîcial from the local

school system who can help to interpret the meaning of school records, particularly when

they appear inconsistent or contradictory." Macvaugh and Cunningham, supra. at 163.

The practice of social promotion is well known and Dr, Goff identified direct evidence

that social promotion had been practiced at Mr, Russell's school and in Mr. Russell's

specific case. The need to interpret academic records in light of the phenomena of social

promotion is explicitly acknowledged in the Macvaugh III and Cunningham article

offered into evidence by the state: "[c]are must also be taken in interpreting grades

reports for children who were in special classes or subject to social promotion." 1d. This

court accepts the opinion of Dr. Goff that Mr. Russell was socially promoted and that

this, rather than any academic ability, explains his graduation from high school.
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This court accepts and agrees with Dr. Goff s opinion that there is ample evidence

that the disorder manifested before the age of l g.

Based on the above findings, this Court finds by a preponderance of the evidence

that Willie Russell is mentally retarded as defined in Chase and Atkins. Consequently,

this Court finds that Mr. Russell is entitled to post-conviction relief, and his death

sentence should be vacated.

IT IS THEREBY ORDERED AND ADJUDGED, the death sentence is

VACATED.

so ORDERED AND ADJUDGED, this the 30ú day of December,2014
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