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ARGUMENT

The Respondents’ motion to lift stay is virtually identical to their Return to the Petition
for Writ of Certiorari. (Compare motion with Certiorari Return at Tab A). Rather than burden
this Court with further repetition, Petitioners attach hereto and incorporate herein their earlier
filed certiorari reply. (Tab B). This Return focuses on the grounds “argued” in the métion that
are specific to the question of lifting the stay. |
I. The Respondents’ request to lift the stay is barred by the law of the case doctrine.

The trial court found that a stay was proper during the pendency of the icertiorari
proceedings based on this Court’s order in Lancaster v. Georgia-Pacific Corp., No. 2013-000175
(May 20, 2013). (Tab C at 3; 4). The Plaintiffs do not challenge or even mention this ruling or
the trial court’s reasoning. (Motion to Lift Stay, passim). Thus, whether right or wrong, thé trial
court’s ruling and reasoning is the law of this case. Buckner v. Preferred Mut. Ins. Co., 177
S.E.2d 544, 544 (S.C. 1970). Accordingly, the motion should be denied.

Any attempt to challenge the trial court’s ruling and reasoning by way of a reply, or to add
new arguments for lifting the stay, would be an untimely and futile act. See, e.g., McClurg v.
Deaton, 716 S.E.2d 887, 888 n.2 (S.C. 2011) (“It is axiomatic that an issue cannot be raised for
the first time in a reply brief.” Also holding: “It is axiomatic that an issue cannot be raised for
the first time on rehearing.”). Accokd Herron v. Century BMW, 719 S.E.2d 640, 643 (S.C. 2011)
(issue raised for first time in a rehearing petition before the Court of Appeals is not preserved for
certiorari review by Supreme Court); Herron v. Century BMW, 719 S.E.2d 640, 642 n.6 (S.C.
2011) (issue not raised in petition for rehearing could not be raised for the first time at oral

argument on the petition).



II. The Plaintiffs’ “arguments” for lifting the stay are without merit.

The Plaintiffs argue that lifting the stay would not prejudice any party because, if the stay
is lifted, the only thing that will happen is the sending of the class notice to the putative class
members and, “[o]nce that notice is sent, the case is stayed as a matter of coqrse.” (Motion at 3).
This is simply wrong.

The sending of the notice triggers the deadline for opting out of the class. After the opt-
out period, the parties must then immediately engage in the Right to Cure process created by the
trial court as a means for determining whether the class created sua sponte by the trial court even
exists. As the trial court recognized, this will require a tremendous amount of work and the
parties are required by the trial court’s order to retain whatever personnel are necessary to
perform this work. In short, the case will not be “stayed” after the sending of the notice. And if
the Right to Cure process proceeds, it will endanger the ability of this Court to give any
meaningful relief if it finds the trial court erred as argued by the Petitioners.

The Plaintiffs’ only other “argument” is that staying the case during the pendency of the
certiorari proceedings will cause them to suffer delay. (Motion at 9).! Delay is not a ground for
lifting a stay — otherwise, there would be no stays during the pendency of any appellate
proceedings. The Plaintiffs do not claim any prejudice other than the passage of time and,
therefore, the motion should be denied.

CONCLUSION

The certiorari petition, return, and reply have been filed with this Court. Lifting the stay

and moving forward in this case during the pendency of the certiorari proceedings would

endanger this Court’s ability to grant meaningful relief if certiorari is granted. See Rule

! The Plaintiffs argue generally that the appealed orders are not appealable. That issue is before this Court under the
certiorari proceedings, and Petitioner’s incorporate their certiorari petition and reply in response to these general
arguments.



241(c)(2), SCACR (stay is proper and should not be lifted when necessary to preserve the
jurisdiction of the court or to prevent contested issues from becoming moot). For this reason,
and for the reasons set forth above, including the Plaintiffs’ failure to challenge the trial court’s
ruling and reasoning, it is respectfully submitted that the motion to lift stay should be denied.

Respectfully Submitted,

Robert L. Widéner

A. Victor Rawl, Jr.

McNAIR LAW FIRM, P.A.

Post Office Box 11390

Columbia, South Carolina 29211
(803) 799-9800

ATTORNEYS FOR PETITIONERS
August gi'\/, 2013
Columbia, SC
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After years of procedural maneuvers aimed solely at delaying the disposition of

this case, the Defendants now ask this Court to issue a Writ of Certiorari to either the

Court of Appeals or the Circuit Court in this Class Action following Appeals taken by

Appellants Del Webb Communities, Inc.,, an Arizona Corporation, Pulte Homes,

Inc.(“Del Webb”), and South Carolina State Plastering, Inc. (“SCSP”), from two

interlocutory Orders. (JA 5-24). In opposition to this Petition, Plaintitffs/Respondents
would show as follows.

PRELUDE
The entire defense of this case has been centered around delay in hopes that the
Plaintifts will ultimately expire. Counsel for the Defendant Pulte has made thaf point very

clear as the following excerpt graphically illustrates:

...how long is the case going to be stayed? Most likely indefinitely. These
are all homeowners that have to be over 55 to live there. By the time all
4,000 comply, which they probably never will, halt of them will already be
dead. (excerpt from Motion Hearing on December 5, 2007, JA 237-238).

INTRODUCTION

SCSP and Del Webb noticed an Appeal from two separate interlocutory Orders
entered by the Circuit Court in the conduct of this class action (JA 5-24). Because
neither of the Orders is immediately appealable, Plaintiffs/Respondents filed Motions to
Dismiss the Appeals which were granted by the Following Order:

Appellant has filed a Notice of Appeal from an “Order Making
Preliminary Finding that Plaintiffs’ Proposed Class Meets the
Requirements of Rule 23(a), SCRCP; Setting Parameters for Putative
Class; Dismissing Plaintiffs’ Unfair Trade Practices Claim Without
Prejudice; Imposing a Stay of Proceedings; and Setting Forth Procedures
for Compliance with the Right to Cure Construction Dwelling Defect Act”
and an order denying reconsideration and clarification. Respondents have
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filed a motion to dismiss contending the underlying orders are not
immediately appealable and Appellant has filed a “Motion to Determine
Appealability.”  After careful consideration, Respondents’ motion to
dismiss is granted because these orders are not immediately appealable.
Because this appeal is dismissed, this Court need not act on Appellant’s
Motion to Determine Appealability.” (JA 5-8).

To date, in pursuit of an improper Appeal, Defendants have spent two years,
asked for ten (10) extensions from the Supreme Court and Court of Appeals, all in an
etfort to delay this case to the detriment of the Plaintiff Class. As of today, this case is
stayed as a result of the Defendants pursuing this Petition for Writ of Certiorari to be
issued by the Supreme Court to either the Court of Appeals or the Circuit Court. There is
no actual appeal pending. The stay whether mandated by the Rules of Court, or not,
serves only one purpose, delay; and has only one effect, prejudice to the Plaintiffs as each
day passes. So too, does this Petition secking relief from two (2) non-appealable Orders.

Petitioners base their argument, in large part, on their view that the Circuit Court
has somehow “sua sponte” issued orders and rulings in what is a very simple and
straightforward case. The Grazias own a house in Sun City. It has design and
construction problems that we found in over 4,000 homes built by Respondents. The
Respondents have spent years attempting to avoid class certitication by relying on what
they believe is the preclusive eftect of the Right to Cure Process. This Court, in Grazia,
addressed that issue and the Circuit Court, at the request of Respondents, tashioned a
process that goes beyond any protections contemplated by the Right to Cure Statute.
They now would have this Court believe the Circuit Court has issued Orders and

proceeded in a manner inconsistent with motions, rules and directives from this Court,

which is pure and simple nonsense.



BACKGROUND

The Plaintiffs/Respondents are homeowners in Suﬁ City Hilton Head (“Sun
City”), a large-scale, planned retirement commur;ity in Blutfton, developed by Del Webb,
with Del Webb also serving as general contractor for the construction of all of theiclass
homes, some 4300 in total. The Respondents brought the present action on behalf of
themselves and their similarly situated Sun City neighbors to recover damages as a result
of the deficient design and construction of the stucco exterior on class members’ homes.

After three hearings, the Circuit Court entered an Order granting the Respondents’
motion for class certification. (Order Making Preliminary Finding That Plaintifts’
Proposed Class Meets The Requirefnents of Rule 23(a), SCRCP; Setting Parameters For
Putative Class; Dismissing Plaintiffs’ Unfair Trade Practices Claim Without Prejudice;
Imposing A Stay Of Proceedings; and, Setting Forth Procedures For Compliance With
The Right To Cure Construction Dwelling Defect Act, JA 9-24). Thereafter, Del Webb
and SCSP filed motions seeking reconsideration and/or clarification of th;e class .
certification Order.

Following another hearing held on April 30, 2012, the Circuit Court entered an
Order denyiﬁg Del Webb and SCSP’s motions for reconsideration and/or clarification of
the class certification Order. (JA 40-41).

On or about June 7, 2012, Del Webb and SCSP noticed Appeals of the Orders
issued by this Court. (JA 62-66). Both parties also tiled Motions to Determine
Appealability. Both Appeals have been dismissed. Ten (10) months later, after five (5)
requests for extension, Del Webb and Pulte have filed Petitions for Writ of Certiofari.

There is currently no Appeal pending in any Court on these two Orders and the request



by the Defendants is for a Writ of Certiorari to be issued either to the Court of Appeals,

or in the alternative, the Circuit Court.

ARGUMENT

Neither of the Interlocutory Orders [dentified in Del Webb’s Notice of Appeal is
Immediately Appealable and There is Currently No Appeal Pending.

Both Orders issued by the Circuit Court are interlocutory, a fact that is observed
by the Court in its May 1, 2012, Order, and by the Court of Appeals. (JA 40-41).

Rule 201(a), SCACR, addresses judgments, orders and decisions subject to

" appeal, and, in pertinent part, provides that “[a]ppeal may be taken, as provided by law,

from any final judgment, appealable order or decision.” “As a general rule, only final

judgments are appealable.” Ex parte Wilson, 367 S.C. 7, 12, 625 S.E.2d 205, 208 (2005).
“To promote judicial efficiency and orderly adjudication of disputes on appeal, this rule
seeks to prevent multiple appeals of non-final matters.” Jean Hoefer Toal et al.,

Appellate Practice in South Carolina 83 (2002)(

As is the case here, “any judgment or decree, leaving some further act to be done
by the court before the rights of the partics are determined, is interlocutory and not final.”

Wilson, 367 S.C. at 12, 625 S.E.2d at 208; Mid-State Distribs, Inc. v. Century Iips., Inc.,

310 S.C. 330, 335, 426 S.E.2d 777, 780 (1993) (“*South Carolina case law has established
what constitutes an interlocutory appeal. If there is some further act which must be done
by the court prior to a determination of the rights of the parties, then the order is
interlocutory.”); see also Toal, supra at 86 (““‘Final judgment’ is a term of art denoting the
disposition of all issues in the action.”). Here, Del Webb has appealed six separate

Orders (each of which will be more particularly identified and analyzed below), none of



which are final judgments; they are all interlocutory (and not immediately appealable).

“Absent some specialized statute, the immediate appealability of an interlocutory
or intermediate order depends on whether the order falls within [S.C. Code Ann.] § 14-3-
330.” Wilson, 367 S.C. at 13, 625 S.E.2d at 208. Neither Order falls within the statute.
In pertinent part, § 14-3-330 provides as follows:

The Supreme Court shall have appellate jurisdiction for
correction of errors of law in law cases, and shall review
upon appeal:

(1) Any intermediate judgment, order or decree in a law
case involving the merits in actions commenced in the
court of common pleas and general sessions, brought there
by original process or removed there from any inferior
court or jurisdiction, and final judgments in such actions;
provided, that if no appeal be taken until final judgment is
entered the court may upon appeal from such final
judgment review any intermediate order or decree
necessarily affecting the judgment not before appealed
from;

(2) An order aftecting a substantial right made in an action

when such order (a) in effect determines the action and

prevents a judgment from which an appeal might be taken

or discontinues the action, (b) grants or refuses a new trial

or (c) strikes out an answer or any part thereof or any

pleading in any action; . . .
Accordingly, “[iJntermediate orders involving the merits may be immediately appealed
pursuant to § 14-3-330(1).” Wilson, 367 S.C. at 13, 625 S.E.2d at 208. *“An order which

involves the merits is one that ‘must finally determine some substantial matter forming

the whole or a part of some cause of action or defense.’” Id. (citing Mid-State Distribs.,

310 S.C. at 334, 426 S.E.2d at 780). Also, “[i]nterlocutory orders affecting a substantial
right may be immediately appealed pursuant to § 14-3-330(2).” 1d. “Orders atfecting a

substantial right ‘discontinue an action, prevent an appeal, grant or refuse a new trial, or



strike out an action or defense.” (citing Mid-State Distribs., 301 S.C. at 335, 426 S.E.2d

at 780 n. 4).

As to subsection (2) of § 14-3-330, “[g]enerally, this subsection has only been
used when the trial order affected the ‘mode of trial’ because if those orders are not
immediately appealed, no appellate review is available to correct any error.” Toal, supra
at 87. ‘“‘[T]he ‘mode of trial’ exception to the general rule that only final orders are
-appealable is confined to orders which abridge a party’s constitutional right to trial by
jury.”™ Fulmer v.-Cain, 380 S.C. 466, 470, 670 S.E.2d 652, 654 (2008) (citing Salmonsen

v. CGD, Inc., 377 S.C. 442, 461, 661 S.E.2d 81, 91 (2008) (Pleicones, J., dissenting)).

As is more panicu‘larly set forth below, neither of the Orders Del Webb tries to
appeal and failed are tinal judgments. Neither involves the merits. Neither discontinues
this action, prevents a later appeal, grants or refuses a new trial, or strikes out a detense
pled by Del Webb. Neither abridges Del Webb’s constitutional right to a jury trial.
Neither is immediately appealable. Against this backdrop, Del Webb’s appeal was
dismissed. Accordingly, there is no Appeal pending in this case for these two Orders.

Order Granting Class Certification, dated December 19, 2011 (JA 9-24)

‘This is a procedural Order granting class certitication and setting the structure of
the case moving forward. Generally, Orders under Rule 23 are interlocutory and not
immediately appealable. See Salmonsen, 377 S.C. 442, 661 S.E.2d 81 (refusing to
entertain interlocutory appeal of class certification despite express argument against
precedent to do so, and also despite Court simultaneously addressing the merits of
another issue in the case on appeal); Eldridge, 308 S.C. at 127, 417 S.E.2d at 534 (1992),

see also Ferguson, 349 S.C. at 565, 564 S.E.2d at 98; Schein, 274 S.C. at 331, 263 S.E.2d



at 384; Knowles, 274 S.C. at 59, 261 S.E.2d at 49.

Within that Order are several case management directives from this Court. The
first is an Order staying proceedings pending compliance with the S.C. Right To Cure
Statute (S.C. Code Ann. § 40.-59-810, et. seq.) and setting certain conditions for the
notice and timing of compliance with the Right To Cure Act by the
Plaintiffs/Respondents. While Plaintiffs can imagine no basis for an Appeal by Del
Webb, as it was on their Motion that the framework of compliance with the Statute was
set, this Order is certainly not appealable because it is not a final Order, and is consistent

with the Right To Cure Act and the Supreme Courts recent decision in Grazia v. South

Carolina State Plastering, LLC, et al, 390 S.C. 562, 703 S.E.2d 197 (2010).

. Also contained within the Class Certification Order, is an Order striking
Plaintiffs’ Unfair Trade Practices claims. Again, this is a matter of procedure mandated
by the legislature (unfair trade claims cannot be brought in a representative capacity) and
Plaintiffs have no complaint with the rules. It is no more than the grant of a Motion to
Amend. Moreover, it is without prejudice and plainly not appealable. The Court of
Appeals recognized this to be true.

Order Denyving Del Webb Communities, Inc.’s Motion for Reconsideration
and/or Clarification, dated May 1, 2012 (JA 40-41)

This Order merely denies reconsideration and/or clarification of the circuit court’s
prior procedural Order granting class certification. Once again, generally, Orders under
Rule 23 are interlocutory and not immediately appealable. See Salmonsen, 377 S.C. 442,
661 S.E.2d 81, Eldridge, 308 S.C. at 127, 417 S.E.2d at 534 (1992); see also Ferguson,
349 S.C. at 565, 564 S.E.2d at 98; Schein, 274 S.C. at 331, 263 S.E.2d at 384; Knowles,

274 S.C. at 59, 261 S.E.2d at 49. Del Webb and SCSP, after sbending countless months



trying to convince this Court to change its mind, asked the Court of Appeals to impose a

change that the rules do not allow, and failed.

CONCLUSION
This case has been pending for six (6) years. The defense has been to delay at all
costs. This Petition is yet another in a long line of improper tactics which should be

denied so as to avoid turther prejudice to the Plaintiffs.

Respectfully Submitted,

W. Jefferson Leath, Jr., Esq>
S.C. Bar #03244

Michael S. Seekings, Esq.

S.C. Bar #64850
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REPLY ARGUMENTS

Rather than address the merits of the specific arguments made in the certiorari petition,
the Plaintiffs make a few general denials and then accuse counsel of unethical conduct in the
prosecution of the defense and appeal. As demonstrated below, the Plaintiffs’ general denials do
not dispute the arguments made in the certiorari petition, and the accusations of unethical
conduct have no merit.

l. The trial court erred in failing to deny class certification.

A. The Plaintiffs failed to prove the prerequisites for class certification.

As emphasized in the ‘certiorari petition, the Plaintiffs’ own experts agree that
determining the existence, nature, extent, and cause of any stucco defect, as well as the existencé,
extent, and cause of any damage to the stucco or any consequential damage to the house requires
a house-by-house inspection and destructive testing. They also agree that determining the '
existence of a defect depends on the type of stucco system used to build each house and the
manufacturer’s instructions for that system, as well as the building code and industry standards that
existed at the time of construction for each house, i.e., the instructions, codes, and standards
establish the applicable duties in applying the stucco, and then there must be house-by-house
inspection and destructive testing to determine if there was any breach of duty. (See Cert. Pet. at 5-
7,9, 11-12). The Plaintiffs do not dispute any of this. (Cert. Ret., passim).

In short, all of the Plaintiffs’ own experts agreed that each house in the class must be
inspected and tested. The same is true of £he preliminary class created and certified sua spohte
by the trial court. This is the antithesis of a class action. Accordingly, the trial court should have

denied class certification under the undisputed testimony of all of the Plaintiffs’ own experts.



B. The Right to Cure process ordered by the trial court is the antithesis of a
class action.

Rather than deny certification of the class .alleéed by the Plaintiffs and for which they
sought certification, the trial court sua sponte created a new class and immediately certified it
without discovery on a preliminary basis. (Cert. Pet. at 1-2, 4). The Plaintiffs do not dispute this.
(Cert. Ret., passim).! Recognizing that it was unknown whether this new court-created class
existed, the trial court sua sponte ordefed a notice and inspection process under the Right to Cure
Act so that the court could use the results of that process to determine whether the court’s newly
created class even existed. The Plaintiffs do not dispute this. (Cert. Ret., passim; see n.1, supra).2

As emphasized in the certiorari petition, the Right to Cure précess created by the trial court
is the antithesis 6f a class action and is fraught with immediate and insurmountable problems. (Cert.
Pet. at 7-10). The Plaintiffs do not dispute this. (Cert. Ret., passim; see nn.1 and 2, supra). For
example, the Plaintiffs do not respond in any manner to the argument that the settlement procedures
under the Right to Cure process created by the trial court results in a conflict of interest between
class counsel and the class members, and this conflict exacerbates other conﬂfcts of interest

identified in the certiorari petitions of all petitioners. (Cert. Pet. at 10 and n.7).

' The Plaintiffs summarily assert that the trial court “grant[ed] the [Plaintiffs’] motion for class certification.” (Cert.
Ret. at 4). This is simply false. The Plaintiffs moved to certify the class alleged in their complaint — the trial court
did not certify this class.
The Plaintiffs’ certiorari return also contains three general statements that arguably “respond” to this. At
_page 3, the Plaintiffs state: “Petitioners base their argument, in large part, on their view that the Circuit Court has
somehow “sua sponte” issued orders and rulings in what is a very simple straightforward case. . . . They would have
this Court believe the Circuit Court has issued Orders and proceeded in a manner inconsistent with motions, rules
and directives from this Court, which is pure and simple nonsense.” (Cert. Ret. at 3). At page 8, the Plaintiffs state
that the appealed order is “consistent” with this Court’s opinion in Grazia. (Cert. Ret. at 8). These statements,
however, set forth no analysis, nor is any analysis set forth anywhere in the Plaintiffs’ certiorari return. (Cert. Ret.,
passim). .
2 At one point, the Plaintiffs summarily assert that the Right to Cure process created by the trial court was done “at
the request of the [Petitioners]” and later assert summarily that the trial court’s “framework of compliarice” with the
Right to Cure Act was based on Petitioners’ motion. (Cert. Ret. at, 8). This is simply false. The Petitioners never
asked the trial court to create a new class, certify that class on a preliminary basis, and then use the Right to Cure
Act to determine whether the newly created class even existed.
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. The Court of Appeals erred in finding the “class order” is not immediately

appealable.
A. The “class order” is immediately appealable because it affects the mode of
trial.

As emphasized in the certiorari petition, the trial court misrgad this Court’s opinion in
Grazia v. South Carolina State Plastering, LLC, 703 S.E.2d 197 (S.C. 2010) as a directive to certify
some class in this case despite this Court’s clearly contrary statements in Grazia. (Cert. Pet. at 4-5,
13, 15-16, 16-17). The Plaintiffs do not dispute this. (Cert. Ret., passim).

As emphasized in the certiorari petition, this Court directed the trial court to first decide
whether the Plaintiffs’ alleged class met the certification requirements of Rule 23, SCRCP, and,
if so, then 'decide whether representative notice under the Right to Cure Act was feasible:

Upon a motion.for class certification, it will be incumbent upon the circuit court to
determine whether or not the action meets each of the five prerequisites proponents of

class certification are required to prove. If and when the prerequisites are met, the court
may then find that representative notice under the Right to Cure Act is appropriate.

~

Grazia, 703 S.E.2d at 204 (all emphasis added) \(citation omitted). (Cert. Pet. at 1-2, 3, 4, 11-12, 15).
The Plaintiffs do not dis;;ute this. (Cert. Ret., passim). When the Plaintiffs moved to certify their -
alleged class, the trial court did not certify the alleged class. Rather, the court sua sponte changed
the class deﬁnition and immediately certified this court-created class without discovery as a
“preliminary” class. The trial court recognized that it was unknown whether the new court-created
class even existed. Thus, the trial court ordered the parties to engage in a notice and inspection
process under. the Right to Cure Act for each of the 4,000 homes in the preliminary class so that the
trial court could use the results to determine whether the new court-created class in fact existed.
(Ceft; Pet. at 1-3). The Plaintiffs do not dispute ahy of this. (Cert. Ret., passim, see n.1, supra). In
short, the trial court reversed the procedure ordered by this Court in Grazia. Rather than first

determine whether a class exists and, if so, then address whether compliance with the Right to



Cure Act is feasible, the trial court created a Right to Cure process as a means to determine

whether a class exists. (Cert. Pet. at 11-12). The plgintiffs do not dispute this. (See n.1, supra).

- As argued in the certiorari petition, the trial court created an impermissible opt-in class with
its Right to Cure process. (Cert. Pet. at 12-13). The Plaintiffs do not dispute this. (Cert. I{et.,
passim).  As also argued in the certiorari petition, the trial court’s mis-reading of this Court’s
opinion in Grazia led it to become a de facto advocate for class certification. (Cert. Pet. at 13). The
Plaintiffs do not dispute this. (Cert. Ret., passim). |

B. The “class order” is immediately appealable because it affects the merits.

As argued in the certiorari petition, the class order affects the merits and therefore is
immediately appealable. (Cert. Pet. at 13-14). The Plaintiffs do not deny this except to summarily
assert that the appealed orders are not final and “[n]either involves the merits.” (Cert. Ret. at 7).

ll. Assuming only one or more parts of the “class order” is immediately
appealable, this Court should exercise its discretion to review any
unappealable part(s) of the order in connection with the appealable
issue(s). '

As argued in the certiorari petition, this Court should exercise its discretion to review any
unappealable issues in conjunction with its review of any issues that it finds appealable. (Cert.
Pet. at 14). The Plaintiffs do not dispute this except to the extent they make general arguments
that there are no appealable issues. (Cert. Ret., passim). |
IV. Assuming the “class order” is not immediately appealable, this Court

should issue a writ of certiorari to the Court of Common Pleas and review

the merits of the order. '

As argued in the certiorari petition, the Petitioners respectfully submit that this Court
7 should issue a writ of certiorari to the Circuit Court and review its decisions in this case,

aésumiﬁg this Court concludes those decisions are not immediately appealable. (Cert. Pet. at 14-

16). The Plaintiffs do not dispute this. (Cert. Ret., passim).



V. | The Plaintiffs’ accusations of unethical conduct have no merit.
As demonstrated above, the Plaintiffs never respond with any specificity or analysis to
the arguments made in the certiorari petition. Rather, they make a few general arguments and
then falsely accuse Petitioners’ counsel of unethical conduct in purposely delaying the
proceedings in this case. (Cert. Ret., passim). Responding to these accusations requires a
Supplemental Joint Appendix (cited as SJA ). It also requires a digressioﬁ into the history of
the Oros case, for which Petitioners apologize to this Court. |
The centerpiece of the Plaintiffs’ accusations is an excerpt from a motions hearing in the
arbitration of the Oros case, which the Plaintiffs cite out of context to allege that Petitioners’ trial
counsel has engaged in delay tactics with the hope that members of the putative class would die
before the present case is resolved. (Cert. Ret. at 2). This is simply false.
The Oros case was presented to and decided by a panel of arbitrators: Thomas J. Wills,
M. Dawes Cooke, Jr., and R. Michael Ethridge. (SJA 23). It involved similar allegations to those
made in the present case, and the plaintiffs were represented by the same counsel as the Plaintiffs
in the present case, and the Oros plaintiffs also sought class certification. A brief digression is
necessary to place the cited hearing in proper context:
1. The hearing was held in December 2007. (SJA 1). ‘At issue was a motion to strike
the class allegations in the Oros complaint, because the plaintiffs had not alleged
compliance with the Right to Cure Act. (SJA 2-3).

2. This was the same motion made and granted by the trial court in the present case,
which this Court reversed in October 2010, almost three years after the motions
hearing in Oros. See Grazia, LLC, 703 S.E.2d 197 (S.C. 2010).

3. It was against this factual backdrop that Petitioners’ counsel stated that full
compliance with the Right to Cure Act by all putative class members would likely
be a very lengthy process, and it was possible that some homeowners would pass

away before there was sufficient compliance to allow the arbitration panel to even
consider the issue of class certification.



Ultimately, the Arbitration Panel denied class certification on' different grounds, to-wit: thaf the
named plaintiffs were not adequate representative of the class, because they were willing to
waive potential claims by other class members in order to achieve certification of the class. Asa
result, the named plaintiffs had interests that were “adverse to those of the other members of the
Putative Plaintiff Class.” (SJA 16). Thus, it was “apparent that the Representative Plaintiffs do
not adequately represent the interests of the Putative Plaintiff Class.” (SJA 17). In addition, and
again to achieve class certification, the named plaintiffs limited the class claim to a breach of
warranty claim to the exclusion of any other theories. “This further demonstrated “the adversity
between the [named plaintiffs’] interests and those of the Putative Plaintiff Class.” (SJA 18).
Accordinély, the Arbitration Panel denied class certification because “the Representative
Plaintiffs — in an effort to maximize the likelihood of class cerﬁﬁcation — have limited the claims
asserted on behalf of the class to breach of warranty claims related to alleged stucco defects”
and, therefore, they failed to “carry their burden of proof that they are adequate representatives
of the Putative Plaintiff Class.” (SJA 22).}

The Plaintiffs do not dispute the accuracy of the Petitioners’ timeline prediction in Oros,

nor can they in good faith. On July 19, 2012, the Plaintiffs’ attorneys conducted a “town hall”

3 Here, the named Plaintiffs and their counsel are inadequate representatives of the alleged class for the same type of
reasons. Here, as in Oros, the class claims are limited to stucco defects to the exclusion of any other type of claims
that class members may have. In addition, the named Plaintiffs here have also waived all claims for past stucco
repairs in order to achieve class certification. They have also agreed to waive any claim under the South Carolina
Unfair Trade Practice Act, which is particularly antagonistic to the claims of the class members.

The Plaintiffs and their counsel obviously believe that the SCUTPA claim is a valid claim — otherwise,
their complaint violated Rule 11, SCRCP. Waiving this claim dramatically reduces the potential recovery for all
class members. The Plaintiffs damage claim is that every home in the class must be stripped and re-clad at a cost of
$75,000.00 per home, for a total class recovery of more than Three Hundred Million Dollars (75,000 x 4,000). From .
this fund, all costs and attorneys fees must be paid before any distribution to the class members. As a result, each
member of the class would receive substantially less than the $75,000 that the named Plaintiffs and their counsel
claim is needed to make the class members “whole.” In a SCUTPA action, however, the class members could
receive treble damages of $225,000 plus a separate award of attorneys’ fees, i.e., the class members could receive
substantially more than $75,000.00. The Plaintiffs and their counsel are willing to waive this claim on behalf of the
class members in order to advance their own interests in having the class certified. Thus, as in Oros and even more
so here, there is an irreconcilable conflict of interest that precludes class certification.

6



meeting for the putative class members. At that meeting, they stated that it would take over 217
years to tfy the class members’ claims‘individually if they were to opt out of any class and many
of them would pass away before their claims could be tried. (SJA 24). Given this prediction by
their own attorneys, the Plaintiffs can hardly dispute the accuracy of the estimate given by
Petitioners’ counsel in the Oros arbitration. Moreover, Petitioners’ point was that the Panel
should either stay the case or dismiss the class allegations, and given the potential delay of a
stay, the better course was to dismiss the class allegations and allow anyone with a problem to
bring their own claim. |

The Plaintiffs also accuse undersigned counsel of unethical conduct in obtaining
extensions for the purpose. of delaying this case. Undersigned has never and would never
commence or continue any appeal for any improper purposé. For example, the Plaintiffs
complain that undersigned counsel obtained several extensions in the certiorari proceedings
before this Court. As Plaintiffs’ counsel knows, because the grounds were stated in the
extension motions which Plaintiffs did not oppose, these extensions were needed due to
undersigned counsel’s extended absence from work while tending to the needs of his dying

mother and the baéklog of work that awaited undersigned counsel when he returned to work.
CONCLUSION

For all of the foregoing reasons, and for the reasons set forth in the certiorari reply filed
by South Carolina State Plastering, as well as the reasons set forth in all certiorari petitions, it is

respectfully submitted that this Court should grant the relief requested in the certiorari petitions.



- Respectfully Submitted,

K‘Ll\ ¢ N @o\ad\t L S dewed
] . _

Robert L. Widener
A. Victor Rawl, Jr.
McNAIR LAW FIRM, P.A.
Post Office Box 11390
Columbia, South Carolina 29211
August o, 2013 (803) 799-9800
Columbia, SC . ATTORNEYS FOR PETITIONERS
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