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ORDER 

 
 

On August 17, 2026, Appellant filed a "motion to exclude from the record on 

appeal an affidavit neither served nor filed, and to strike the portions of 

Respondents' initial brief that rely on it."  Specifically, Appellant moved to exclude 

from the record on appeal the "affidavit of Tom Scott" designated by Respondents 

and to strike the portions of Respondents' initial brief that relied on the affidavit.  

Alternatively, Appellant moved to be relieved from including the affidavit in the 

record on appeal.  On August 18, 2026, Appellant provided a copy of the affidavit 

to this court.  On August 27, 2026, Respondents filed a return to the motion to 

exclude, arguing the affidavit should be included in the record on appeal as it is 

relevant to an issue on appeal.  After careful consideration, we deny Appellant's 

motions to exclude and to be relieved from including in the record on appeal the 

affidavit(s) addressed in this order.    

 

If Appellant wishes to file and serve a counter affidavit, it must do so within thirty 

(30) days of the date of this order.  Respondents may file and serve a reply 

affidavit within fifteen (15) days of the service of any counter affidavit filed by 

Appellant.  

 

The panel will determine the weight, if any, to give the affidavit(s). 
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