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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUIIT
IN THE MATTER OF: Case No. 2025-CP-07-00873
GEORGE FRANCIS NIESAR
(Decedent)
GERALD VIGLIONE NIESAR, FINAL ORDER GRANTING
Individually and as Personal Representative of PLAINTIFF’S MOTION FOR
the Estate of George Francis Niesar, SUMMARY JUDGMENT

VS.
CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

This matter comes before the Court on a motion filed by Plaintiff Gerald Viglione Niesar
(“Plaintiff’) on May 6, 2025, seeking summary judgment on all of Plaintiff’s claims (“Motion for
Summary Judgment”). The Court has carefully reviewed the parties’ filings and the arguments of
counsel at the hearing on October 28, 2025. Having considered all arguments and submissions,
the Court grants Plaintiff’s Motion for Summary Judgment in its entirety for the reasons stated
below.

INTRODUCTION

This dispute involves claims brought by the estate (“Estate”) of Decedent George Francis
Niesar (“Decedent” or “George”) against an alleged debtor of the Estate, the Decedent’s ex-wife,
Defendant Christine Nemeth (“Nemeth”). Plaintiff is Decedent’s brother and, as Personal
Representative of his Estate, seeks damages arising from Nemeth’s alleged wrongful retention of

half of the proceeds from the sale of real property owned by Nemeth and Decedent. Plaintiff
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asserts that after Decedent’s death, Decedent’s Estate had an ownership right to half of the
proceeds of the sale of the property because when Decedent and Nemeth divorced in 2007, their
joint tenancy with rights of survivorship in the Property severed. It is undisputed that Nemeth sold
the property after Decedent’s death and did not share any of the proceeds from the sale of the
property with the Estate. Plaintiff now seeks to recover from Nemeth those wrongfully converted
assets that belong to Decedent’s Estate.

BACKGROUND

Decedent married Nemeth on March 29, 1989. (Exhibit A to Plaintiff’s Memorandum in
Support of Motion for Summary Judgment (“Pl.’s Exhibit A”) at 2, 19; Compl. § 6; Ans. q 2).
During their marriage, Decedent and Nemeth purchased the property known as 1105 Bluffton
Parkway, Bluffton, South Carolina 29910, with Beaufort County Tax Map Parcel Numbers R600-
029-000-0034-0000 and R600-029-000-011A-0000 (the “Property”) as joint tenants with rights of
survivorship. (Pl.’s Exhibit B; Compl. § 8; Ans. 4 2). There was no mortgage on the Property.
(Compl. 4 8; Ans. 9§ 2). Nemeth filed for divorce on May 7, 2007, and the Final Order of Divorce
was issued by the Beaufort County, South Carolina Family Court on July 18, 2007. (P1.’s Exhibit
A; Compl. § 9; Ans. q 2). Nemeth admits the Final Order of Divorce does not reference the
Property at all. (P1.’s Exhibit A; Defendant’s Return to Plaintiff’s Motion for Summary Judgment
(“Return”) q 6).

On September 3, 2022, Decedent and Nemeth entered into a contract (“Contract of Sale”)
to sell the Property to the Beaufort County School District (“BCSD”) for $886,000, with a closing
date of October 31, 2022. (PL.’s Exhibit C; Compl. § 14; Ans. § 2). Through several emails on or
around October 5, 2022, Decedent and Nemeth’s attorney informed the BCSD that Decedent was

hospitalized and his outcome was uncertain. (Compl. 4 14; Ans. § 2).
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Decedent died on October 7, 2022 during the closing period. (Pl.’s Exhibit D; Compl. §
15; Ans. § 2). On the day of Decedent’s death, Nemeth forwarded to the BCSD a picture of a
Power of Attorney (“POA”) purportedly executed in her favor by Decedent on December 17, 2018,
and indicated that because Decedent lacked capacity to close the sale of the Property, Nemeth
would close for him pursuant to her authority under the POA. (Pl.’s Exhibit E; Compl. § 16; Ans.
92). On October 12,2022, Nemeth executed and delivered to the BCSD an affidavit falsely stating
the POA remained in force and that Decedent was still alive, even though Decedent died five days
earlier and the POA terminated upon his death under S.C. Code Ann. § 62-8-110(a)(1). (Pl.’s
Exhibit F).

On or about October 31, 2022, Nemeth sold the Property to the BCSD for $886,000.00, the
price agreed to in the Contract of Sale for both Nemeth’s and Decedent’s interests in the Property
(the “Sale”). (Pl.’s Exhibit G; P1.’s Exhibit H; P1.’s Exhibit I (stating that the “effective date of
closing” was October 31, 2022)). Nemeth is the only grantor present on the deed conveying the
Property, and Nemeth alone collected the full amount of the Sale’s proceeds. (P1.’s Exhibits G—
H). It was only after receiving the entire proceeds that Nemeth recorded Decedent’s death
certificate on November 3, 2022. (PL.’s Exhibit D).

STANDARD OF REVIEW

Summary judgment is proper when the pleadings, depositions, affidavits, and discovery on
file show there is no genuine issue of material fact such that the moving party must prevail as a
matter of law. See Rule 56(c), SCRCP; Knight v. Austin, 396 S.C. 518, 521, 722 S.E.2d 802, 804
(2012); Kitchen Planners, LLC v. Friedman, 440 S.C. 456, 463, 892 S.E.2d 297, 301 (2023)
(eliminating the “mere scintilla” standard and holding the proper standard is the “genuine issue of

material fact” standard set forth in the text of Rule 56(c), SCRCP). In determining whether any
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triable issues of fact exist, the evidence and all inferences which can be reasonably drawn
therefrom must be viewed in the light most favorable to the non-moving party. Shaw v. City of
Charleston, 351 S.C. 32, 38, 567 S.E.2d 530, 534 (2002). Although a court considering summary
judgment is to view the evidence in the light most favorable to the non-moving party, “a party may
not create a genuine issue of material fact through speculation or guesswork.” In re Eleanor
McCarthy Lenahan Tr. under agreement Dated July 12, 2001, 428 S.C. 598, 605, 836 S.E.2d 793,
797 (Ct. App. 2019).
ANALYSIS

The Court finds that none of the facts material to Plaintiff’s claims are in dispute. This
matter presents pure questions of law, and Plaintiff is entitled to judgment as a matter of law on
all three of his causes of action.

1. Plaintiff is Entitled to Summary Judgment on his Claim for Conversion.

Conversion is the “unauthorized assumption and exercise of the right of ownership over
goods or personal chattels belonging to another, to the alteration of the condition or the exclusion
of the owner’s rights.” Regions Bank v. Schmauch, 354 S.C. 648, 667, 582 S.E.2d 432, 442 (Ct.
App. 2003) (citation and internal quotation marks omitted). To establish a cause of action for
conversion, “a plaintiff must prove (1) an interest by the plaintiff in the thing converted; (2) the
defendant converted the property to his or her own use; and (3) the use was without the plaintiff’s
permission.” Builders Source Direct v. Cosco Logistics (Americas) Inc., 2008 WL 11349731, at
*11 (D.S.C. 2008) (citing Crane v. Citicorp Nat’l Servs., Inc., 313 S.C. 70,437 S.E.2d 50 (1993),
superseded by statute on other grounds)). “[I]t is essential that the plaintiff establish either title to
or right to the possession” of the property at the time of conversion. Regions Bank, 354 S.C. at

667, 582 S.E.2d at 442 (citation and internal quotation marks omitted).
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A. The Estate owns an Interest in the Sale’s Proceeds.

Here, the first element of conversion is indisputably met because the Estate owned a one-
half interest in the Property at the time of the Sale and was, therefore, entitled to receive one half
of the proceeds of the Sale. That is because the joint tenancy with rights of survivorship in which
Nemeth and Decedent owned the Property was severed by their divorce in 2007 pursuant to South
Carolina Code sections 27-7-40(a)(vii) and 62-2-507(c)(2).

Nemeth admits that she and Decedent divorced in 2007. (Compl. 9§ 9; Ans. §2). She also
admits the divorce order did not reference or disclose the Property. (Pl.’s Exhibit A; Return 9 6).
Those two facts alone are sufficient to sever Nemeth’s rights of survivorship under South Carolina
law.

S.C. Code § 27-7-40(a)(vii) clearly and unequivocally states, “Any joint tenancy in real
estate held by a husband and wife with no other joint tenants is severed upon the filing of an order
or decree dissolving their marriage and vests the interest in both the parties as tenants in
common, unless an order or decree of a court of competent jurisdiction otherwise provides.”
(emphasis added). Similarly, S.C. Code § 62-2-507(c)(2) provides:

Except as provided by the express terms of a governing instrument, a court order,
or a contract relating to the division of the marital estate made between the divorced
individuals before or after the marriage, divorce or annulment, the divorce or
annulment of a marriage. . . severs the interests of the former spouses in property
held by them at the time of the divorce or annulment as joint tenants with the
right of survivorship so that the share of the decedent passes as the decedent's
property and the former spouse has no rights by survivorship. This provision
applies to joint tenancies in real and personal property, joint and multiple-party
accounts in banks, savings and loan associations, credit unions, and other
institutions, and any other form of co-ownership with survivorship incidents.

Id. (emphasis added).
Thus, because the divorce order does not provide otherwise, nor is there any other court

order or governing instrument that provides otherwise, Decedent’s and Nemeth’s joint tenancy
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with rights of survivorship in the Property severed upon their divorce and became a tenancy in
common without rights of survivorship.

Nemeth has made no argument as to how she retained survivorship rights in light of these
statutes but incorrectly asserts without any explanation that she retained rights of survivorship
upon Decedent’s death because of a document dated December 17, 2018 and titled, “Last Will and
Testament of George Francis Niesar” (“Purported Will”) that claims to make Nemeth the sole
beneficiary of all of Decedent’s property, including his real estate. (Return § 7; Def.’s Exhibit B).
The Purported Will, however, could not possibly change the fact that Decedent’s and Nemeth’s
joint tenancy previously severed upon their divorce in 2007 and that the Property, therefore,
became a part of Decedent’s Estate upon his death.

Further, the personal representative of an estate has superior rights to all assets in a probate
estate for the very purpose of protecting the rights of all beneficiaries, interested persons, and
creditors of the estate. See S.C. Code Ann. § 62-3-709 (entitling the personal representative to
possession of all real property during administrating); S.C. Code Ann. § 62-3-711(a) (“Until
termination of his appointment . . . , a personal representative has the same power over the title to
property of the estate that an absolute owner would have . . . .”); Estate of Livingston v. Livingston,
404 S.C. 137, 145, 744 S.E.2d 203, 208 (Ct. App. 2013) (holding that “[b]ecause [the personal
representative] retained the authority over the estate as the PR, the [real] property did not pass to
[the devisee named in the Will to inherit the real property] despite his status as a named heir in the
will. The probate code presents this as an absolute right derived out of necessity to manage the
estate. Thus, when a PR asserts his or her authority over the property, the PR usurps the rights of

the heirs regarding control of the real property while the estate is still being administered.”).

10
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Thus, after Decedent’s death, Nemeth did not own the Property outright; instead, Nemeth
and Decedent’s Estate each had equal ownership in the Property. Therefore, there is no dispute
that one-half of the proceeds from the Sale legally and equitably belonged to the Estate.

B. Nemeth Converted all of the Sale’s Proceeds for her Own Use.

The second element of conversion is also satisfied. Nemeth does not dispute that she sold
the Property to the BCSD for $886,000, that she is the only grantor present on the deed conveying
the Property to the BCSD, and that she collected the full purchase price after the Sale and kept it
for herself alone without distributing the proceeds equally between herself and the Estate. (Pl.’s
Exhibits G-H). As a result, there is no genuine issue that Nemeth converted half of the proceeds
from the Sale of the Property and, thereby, converted an asset that rightfully belongs to Decedent’s
Estate.

C. Nemeth’s Use was Without the Estate’s Permission.

With respect to the third element of conversion, there is no factual dispute that the Estate
did not permit or authorize Nemeth to keep the full proceeds from the Sale. It is undisputed that
before Nemeth sold the Property and appropriated all of the Sale proceeds for herself alone, she
did not submit any Will of Decedent to probate or petition for her appointment as Personal
Representative of the Estate.

Accordingly, the Court hereby finds that summary judgment is warranted in Plaintiff’s
favor on his claim for conversion and orders Nemeth to pay actual damages to Plaintiff in the
amount of $443,000.00, which represents the Estate’s one-half interest in the proceeds of the Sale.
Additionally, because Nemeth’s monetary obligation to the Estate is for a sum certain, the Court
also awards prejudgment interest, accruing at an annual rate of 8.75% beginning on the first day

the Estate could have demanded its $443,000—October 31, 2022. See S.C. Code § 34-31-20(A)

11
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(“In all cases of accounts stated and in all cases wherein any sum or sums of money shall be
ascertained and, being due, shall draw interest according to law, the legal interest shall be at the
rate of eight and three-fourths percent per annum.”); Historic Charleston Holdings, LLC v. Mallon,
381 S.C. 417, 673 S.E.2d 448 (2009) (“The law permits the award of prejudgment interest when a
monetary obligation is a sum certain, or is capable of being reduced to certainty, accruing from the
time payment may be demanded either by the agreement of the parties or the operation of law.”);
Robbins v. First Fed. Sav. Bank, 294 S.C. 219, 225, 363 S.E.2d 418, 422 (Ct. App. 1987) (stating
that “the measure of damages for money which has been converted is its amount with legal interest
from the date of conversion”).

II. Plaintiff is Entitled to Summary Judgment on his Claim against Nemeth for
Liability as Executor De Son Tort.

Plaintiff is also entitled to summary judgment on his cause of action against Nemeth for
her liability as an executor de son tort of Decedent’s Estate. Under S.C. Code Ann. § 62-3-619,
“[a]ny person who obtains, receives, or possesses property of whatever kind, belonging to the
decedent, by means of fraud or without paying valuable consideration equivalent to the value of
the property, shall be charged and chargeable as executor of his own wrong (executor de son tort)
with respect to the goods and debts.” In such cases, “[t]he value of the property is charged to the
executor de son tort,” and “shall be deducted from any distribution or payment of any claim or
commission to which the executor de son tort is entitled from the estate.” Id.

As discussed above, Nemeth’s and Decedent’s joint tenancy with rights of survivorship in
the Property severed upon their divorce. Accordingly, when Decedent died, his one-half interest
in the Property did not vest in Nemeth but remained in his Estate. Nemeth obtained, received, and
currently possesses all of the proceeds from the Sale of the Property, one-half of which belongs to

the Estate. Nemeth did not pay any consideration to the Estate for the Estate’s one-half ownership

12
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interest in the Property, Decedent’s rights under the contract to sell the Property, or one half of the
proceeds from the Sale of the Property. Accordingly, the Court hereby finds that Nemeth is liable
to Decedent’s Estate as executor de son tort for one-half of the proceeds of the Sale and, therefore,
awards summary judgment in Plaintiff’s favor.

I11. Plaintiff is Entitled to Summary Judgment on his Claim for Constructive Trust.

Last, the Court grants summary judgment on Plaintiff’s claim for constructive trust. A
constructive trust is an operation of law designed to remedy unjust enrichment, Hale v. Finn, 388
S.C. 79, 89,694 S.E.2d 51, 57 (Ct. App. 2010), and “arises whenever a party has obtained money
which does not equitably belong to him and which he cannot in good conscience retain or withhold
from another who is beneficially entitled to it as where money has been paid by accident, mistake
of fact, or fraud, or has been acquired through a breach of trust or the violation of a fiduciary duty.”
SSI Med. Servs., 301 S.C. at 500, 392 S.E.2d at 793-94.

There is no genuine issue that Nemeth has been unjustly enriched by her unlawful and
fraudulent procurement and retention of the full proceeds of the Property’s Sale, when one half of
those proceeds belong to the Estate. The Estate’s share of the proceeds do not equitably belong to
Nemeth, and she cannot in good conscience retain or withhold them from the Estate. Therefore,
Plaintiff is entitled to the imposition of a constructive trust over the portion of the proceeds from
the Property’s Sale that rightfully belong to Decedent’s Estate that Nemeth improperly retained
for herself. See SSI Med. Servs.,301 S.C. at 501, 392 S.E.2d at 794 (affirming summary judgment
in plaintiff’s favor on its claim for constructive trust where the “profits [the defendant] retained
from the sale of the vehicles were acquired through a breach of trust and fiduciary duty” and,
therefore, “did not equitably belong to [the defendant]”).

CONCLUSION

13
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Based on the foregoing, the Court enters summary judgment in favor of Plaintiff on his
claims against Nemeth for conversion, constructive trust, and liability as executor de son tort.
Nemeth is hereby directed to pay actual damages to Plaintiff in the principal amount of $443,000,
plus prejudgment interest at 8.75% per annum, from October 31, 2022, the date of the conversion,
until the date the judgment is entered, and thereafter at the post-judgment rate provided for in S.C.
Code Ann. § 34-31-20(B)* until paid in full. Through November 7, 2025, the prejudgment interest
is $116,104.45, and the combined total owed is $559,104.45. In addition to these damages, as
required by S.C. Code Ann. § 62-3-619, the value of any distribution or payment that Nemeth may
be entitled to receive from the Estate shall be reduced by $443,000—the value of the Estate’s
property in Nemeth’s wrongful possession. Last, the Court hereby imposes a constructive trust
over $443,000—the portion of the proceeds of the Sale that rightfully belong to the Estate that
Nemeth improperly retained for herself—plus the pre- and post-judgment interest awarded above.

AND IT IS SO ORDERED.

Honorable Carmen T. Mullen
Circuit Court Judge

! The current post-judgment interest rate is 11.5% compounded annually. See S.C. Sup. Ct. Order dated January 6,
2025.

10
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Judgment in Favor of
(List name(s) below)

Judgment Against Judgment Amount To be
(List name(s) below) Enrolled
(List amount(s) below)

Gerald Viglione Niesar,
Individually and as Personal
Representative of the Estate of
George Francis Niesar, Plaintiff

Christine Nemeth $443,000.00 actual damages

Gerald Viglione Niesar,
Individually and as Personal
Representative of the Estate of
George Francis Niesar, Plaintiff

$116,104.45 pre-judgment
Christine Nemeth
interest

Gerald Viglione Niesar,
Individually and as Personal
Representative of the Estate of
George Francis Niesar, Plaintiff

L. Post-judgment interest pursuant
Christine Nemeth to S.C. Code Ann. § 34-31-20(B)
until paid in full

the order:

If applicable, describe the property, including tax map information and address, referenced in

SCRCP Form 4C (02/2017)
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The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

Honorable Carmen T. Mullen, Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the day of December, 2025 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of December, 2025 to attorneys of record or
to parties (when appearing pro se) as follows:

Robert H. Brunson Russ Keep, 111
John P. Bozeman

ATTORNEYS FOR THE PLAINTIFF ATTORNEY FOR THE DEFENDANT

CLERK OF COURT

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk’s entering of the date of judgment above is not required in those counties. The clerk will mail a copy
of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

In addition to these damages, as required by S.C. Code Ann. § 62-3-619, the value of any
distribution or payment that Nemeth may be entitled to receive from the Estate shall be
reduced by $443,000—the value of the Estate’s property in Nemeth’s wrongful possession.
Last, the Court hereby imposes a constructive trust over $443,000—the portion of the
proceeds of the Sale that rightfully belong to the Estate that Nemeth improperly retained
for herself—plus the pre- and post-judgment interest awarded above.

SCRCP Form 4C (02/2017)
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FORM 4C INSTRUCTIONS—JUDGMENT IN A CIVIL CASE
(Instructions for Information Only-Not to be filed with Form 4C)

Form 4C-Judgment in a Civil Case has been modified to add order information and
enrollment instructions for the clerk of court. The purpose of Form 4 has not changed
with the exception that judgment information is provided when applicable.

Please note that the Form 4C must be attached to all orders that include information to
enroll in the judgment index. The clerk will not be responsible for reading the order to
determine enrollment information.

The attorney or prevailing party will prepare and attach the Form 4C when submitting the
proposed order that includes judgment enrollment information for the judgment index. The
judge will review and sign Form 4C when he or she signs an order that includes judgment
enrollment information for the judgment index.

Form 4C is not required to be submitted to the Court with orders that do not include
information to enroll in the judgment index. If the clerk receives such an order without
Form 4C attached, the clerk should enter and process the order pursuant to Rule 58 and
Rule 77(d), SC Rules of Civil Procedure (i.e., the clerk should serve notice of entry of the
judgment by mail or provide the attorneys with copies of the signed order by other means).

The “Information for the Judgment Index” section should be completed when the judgment
affects title to real or personal property or if any amount should be enrolled. In the
“Judgment in Favor of” column, enter the name of the party to whom the judgment is
awarded. In the “Judgment Against” column, enter the name of the person to whom the
judgment is against. The judgment amount to be enrolled should be noted in the “Judgment
Amount” column. As necessary, describe any property referenced in the order if it is to be
enrolled in the judgment index. If there is no judgment information to enroll, indicate
“N/A” in one of the boxes in this section of the form.

To enter information to accommodate multiple parties, additional Form 4Cs may be used
as necessary. Additional space may be inserted on the form as necessary.

The section “For the Clerk of Court Office Use Only” should be completed by the clerk
as it has been with the previous version of Form 4.

If the matter is on appeal to the Circuit Court, then the parties on the form should be
changed from Plaintiff and Defendant to Appellant and Respondent.

If an arbitrator prepares an order after arbitration, the arbitrator should strike through
“Circuit Court Judge” and indicate “Arbitrator” in the signature block.

SCRCP Form 4C (02/2017)
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10.

11.

12.

13.

14.

If a Special Circuit Court Judge, Master in Equity, or Special Referee prepares an order
after hearing a Circuit Court matter, then he or she should strike through the title “Circuit
Court Judge” below the signature line and indicate the appropriate title.

When an Order of Foreclosure is filed, neither the parties or debt owed should be listed in
the Information for the Judgment Index Section, unless the foreclosure order specifically
requires entry of the full judgment amount before the foreclosure sale, pursuant to
Section 29-3-650 of the SC Code.

If the deficiency judgment is waived in a Foreclosure action, indicate N/A in the
“Judgment Amount To Be Enrolled” box.

Foreclosure actions should be ended by the Clerk of Court upon receipt of the Order of
Foreclosure. Subsequent information, including deficiency judgments, can be added to
the action after the case is ended. The Master in Equity should end the action in the MIE
system upon the receipt of the Order of Foreclosure.

When judgment enrollment information is included in the Information for the Judgment
Index Section (for example, when there is a deficiency judgment), only the parties who
the judgment is for and against should be included in the Section. Subordinate parties
and lienholders should not be included in the box if there is not a judgment amount
specifically for or against them.

Form 4C is not required to be attached to Transcripts of Judgment and Confession of
Judgment.

SCRCP Form 4C (02/2017)

18

€.800.0d25202#3SVD - SVAT1d NONINOD - 1HO4NVvd - ANV O TT T€ 98Q G20¢ - d311d ATIVOINOHLO3 13





Beaufort Common Pleas

Case Caption: Gerald Viglione Niesar , plaintiff, et al VS Christine Nemeth
Case Number: 2025CP0700873

Type: Order/Summary Judgment

So Ordered

s/Carmen T Mullen 2142

Electronically signed on 2025-12-31 10:47:45 page 15 of 15
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT

CIVIL ACTION NO.: 2025-CP-07-00873
Gerald Niesar,
Plaintiff,

VS.
ORDER

Christine Nemeth,
Defendant.

N N N N N N N N N N N N N

This Motion to Reconsider this Court’s order dated December 31, 2025 came before me
for a hearing on January 14, 2026. Following the hearing, Plaintiff filed their supplemental
memorandum on January 26, 2026 and Defendant filed their supplemental response on January
29, 2026.

The Court has reviewed the entire file for purposes of this Motion to Reconsider and
considered oral arguments and all briefing regarding this action in which the Estate is alleging
that it is entitled to half of the proceeds from the sale of the subject Property. After further
review, the Court believes that there is a question of fact as to the Plaintiff’s claims and reverses
her December 31, 2025 order granting Summary Judgment on all causes of action.

As to the cause of action for conversion, under South Carolina law, a cause of action for
conversion cannot be sustained when the thing converted is an interest in real property. See

Equitable Tr. Co. of Columbia v. Columbia Nat’l Bank, 142 S.E. 811, 813-814 (S.C. 1928), “The

cause of action set up by the plaintiff is one in tort for damages for conversion, and such an

action does not lie for an exercise of of dominion or control over real property or the assumption
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of the right to dispose of the same, even though the exercise of such dominion or the assumption
of such right is in denial of the rights of a true owner.”)

As to the cause of action for liability as executor de son tort, pursuant to S.C. Code 8 62-
1-302(a), the probate court has exclusive original jurisdiction over all subject matter related to
estates of decedents, including actions involving estate property and related disputes, unless the
Code specifically provides otherwise. South Carolina Code § 62-3-620 specifically allows the
probate court to cite an executor de son tort before it, require an accounting, and decree liability
for waste or damage to estate property — effectively empowering the probate court to adjudicate

those claims.

In Judy v. Judy, 393 S.C. 160, 712 S.E.2d 408 (S.C. 2011), the Supreme Court of South
Carolina held that the probate court had jurisdiction over a waste claim against a defendant
whose conduct classified him as an “executor de son tort” under S.C. Code § 62-3-620. The
court explained the statute authorizes the probate judge to require an executor de son tort to
account for estate property and to decree damages for waste or conversion. In the Judy context,
the Supreme Court’s holding supports the probate court as the proper forum for executor de son
tort claims tied to estate administration, not circuit court. And while I cannot find an opinion
explicitly stating “circuit courts lack subject matter jurisdiction over executor de son tort
actions,” the Judy case and the Probate Code strongly support the principle that probate courts

are the appropriate forum for such claims.

Finally, as to the cause of action for a constructive trust, while the Defendant’s argument
is poorly articulated, there are questions of fact that need to be decided by the fact finder such

that summary judgment is not appropriate on whether or not a constructive trust exists.
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THEREFORE, IT IS ORDERED that the Final Order Granting Plaintiff’s Motion for
Summary Judgment entered on December 31, 2025 is reversed in full. Plaintiff’s Motion for
Summary Judgment is accordingly denied, and this case shall remain on the docket.

IT 1S SO ORDERED.

Carmen T. Mullen
Fourteenth Judicial Circuit

March , 2026
Beaufort, SC
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Beaufort Common Pleas

Case Caption: Gerald Viglione Niesar , plaintiff, et al VS Christine Nemeth
Case Number: 2025CP0700873

Type: Order/Other

So Ordered

s/Carmen T Mullen 2142

Electronically signed on 2026-03-10 09:12:54 page 4 of 4
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Beaufort

IN THE COURT OF COMMON PLEAS CASE NO. 2025CP0700873
Gerald Viglione Niesar et al Christine Nemeth
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b), SCRCP;[ ] Rule 41(a),
SCRCP (Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Settled);

[ ]other
ACTION STRICKEN (CHECK REASON):[_] Rule 40(j), SCRCP; [ ] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[ ]Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; |:| Reversed; |:| Remanded:;

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT ISORDERED AND ADJUDGED: |:| See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

This matter comes before the Court on Plaintiff's Motion to Reconsider filed on March
3, 2026. This motion is denied without a hearing.

ORDER INFORMATION
This order[_]ends [v] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 04/21/2026 .

George Frances Niesar
Estate of George Fances Neisar

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Beaufort Common Pleas

Case Caption: Gerald Viglione Niesar , plaintiff, et al VS Christine Nemeth
Case Number: 2025CP0700873

Type: Order/Electronic Form 4

So Ordered

s/Carmen T Mullen 2142

Electronically signed on 2026-04-21 13:54:52 page 3 of 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Gerald Viglione Niesar, as Personal ) Civil Action No. 9:23-cv-04660-DCN
Representative of the Estate of George )
Francis Niesar, g
Plaintiff, ) SECOND AMENDED
) COMPLAINT
Vs. )
) (Jury Trial Requested)
Christine Nemeth, g
Defendant. %

Plaintiff Gerald Viglione Niesar, as Personal Representative of the Estate of George
Francis Niesar (“Plaintiff”), by and through undersigned counsel, files this Second Amended
Complaint against Defendant Christine Nemeth (“Defendant”) based on the allegations set forth
below.

PARTIES

1. Plaintiff Gerald Viglione Niesar (“Gerald”) is a citizen and resident of the State of
California. Gerald is the Personal Representative of the Estate of George Francis Niesar. George
Francis Niesar was a citizen and resident of Beaufort County, South Carolina, and he was the
brother of Plaintiff Gerald.

2. Upon information and belief, Defendant is a citizen and resident of the State of
North Carolina.

JURISDICTION AND VENUE

3. This Court has subject-matter jurisdiction over this action pursuant to 28 U.S.C. §
1332 because there is a complete diversity of citizenship between Plaintiff and Defendant, and the

matter in controversy exceeds the sum or value of $75,000.00, exclusive of interest and costs.
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4. This Court has personal jurisdiction over Defendant because the subject matters of
the causes of action enumerated herein arise from Defendant’s tortious conduct occurring within
the State of South Carolina and in whole or in part in Beaufort County, South Carolina.

5. Venue is proper in this District pursuant to 28 U.S.C. § 1391 and Local Civ. Rule
3.01(A)(1) (D.S.C.) because a substantial part of the events or omissions giving rise to the claims
asserted in this action occurred within this District.

FACTS

6. George Francis Niesar (“George”) married Defendant on March 29, 1989.

7. George was previously married and had two children from this former marriage.
George and Defendant had no children together.

8. During their marriage, George and Defendant jointly owned the property known as
1105 Bluffton Parkway, Bluffton, SC 29910 with Beaufort County Tax Map Parcel Numbers
R600-029-000-0034-0000 and R600-029-000-011A-0000 (the “Property”) in a joint tenancy with
rights of survivorship. There was no mortgage on the Property.

9. George and Defendant separated on September 25, 1995. George and Defendant
filed for divorce on May 7, 2007. The divorce became final within that same year.

10.  Thedivorce agreement between George and Defendant did not reference or disclose
the Property.

11.  After the divorce, tax liens were recorded on the Property in George’s name only.

12. Upon information and belief, after her divorce from George, Defendant moved to
Florida.

13. Upon information and belief, Defendant subsequently moved back to South

Carolina and was living with George until his death.
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14.  George and Defendant granted an easement to the Beaufort County School District
for the Property in 2014. In 2016, George alone, without Defendant, granted an easement for
drainage to Beaufort County for the Property.

15.  The Beaufort County School District attempted to purchase the Property before
George’s death. An agreement on the purchase price for the Property was met in January 2019,
but the purchase and sale did not occur at that time.

16.  Through several emails on or around October 5, 2022, George and Defendant’s
attorney informed the Beaufort County School District that George was hospitalized and his
outcome was uncertain.

17.  George died on October 7, 2022, at the Coastal Carolina Hospital in Hardeeville,
South Carolina.

18.  Onthe day of George’s death, Defendant forwarded to the Beaufort County School
District a picture of a Power of Attorney executed in her favor by George on December 17, 2018.
Defendant indicated that because George lacked capacity to close the sale regarding the Property,
Defendant through her Power of Attorney would close for him.

19. Defendant signed an affidavit on October 12, 2022, stating that the Power of
Attorney remained in force and that George was still alive, even though George was already
deceased at this time, and Defendant delivered this affidavit to the Beaufort County School
District.

20.  The closing for the Property was set for October 31, 2022, but was then pushed
back to a later date.

21.  George’s marital status on his death certificate stated that he was divorced and not

remarried.
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22.  On November 3, 2022, Defendant or her representative filed George’s death
certificate with the Beaufort County Register of Deeds office, and Defendant wrongfully assumed
sole ownership of the Property. Defendant sold the Property to the Beaufort County School District
for $886,000.00 on or around November 4, 2022. Defendant is the only grantor present on the deed
conveying the Property to the Beaufort County School District. Defendant collected the full
purchase price after the sale of the Property.

23.  After selling the Property, Defendant purchased a home in North Carolina for
around $500,000.00.

24, Defendant informed George’s family of his death, but she did not deliver a will of
George to the Judge of the Probate Court having jurisdiction to admit the same within thirty days
of receiving notice of George’s death, as is required by S.C. Code § 62-2-901.

25.  After learning of his brother’s death and becoming aware that no will had been
submitted for probate, Gerald, with the consent of George’s children, filed a petition to open a
probate matter regarding George’s Estate based on his status as a creditor of George’s Estate. On
May 25, 2023, the probate court in Beaufort County, South Carolina (the “Probate Court”)
appointed Gerald as the Personal Representative of George’s Estate in In the Matter of: George
Francis Niesar, Case No. 2023-ES-07-00417. (See Exhibit A.)

26.  On October 13, 2023, Defendant’s counsel in this matter sent Plaintiff’s counsel a
purported copy of George’s Will dated December 17, 2018 (the “Purported Will”), stating that
Defendant allegedly has the original Purported Will. This is the first time Gerald was ever made
aware of the Purported Will. Gerald had never seen the Purported Will before, nor had George

ever mentioned the Purported Will to Gerald while George was alive.
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27.  The Purported Will claims to disinherit George’s daughter and to make Defendant
the sole beneficiary of all of George’s property, including his real estate, as well as to make
Defendant the sole beneficiary under the residuary clause. The Purported Will makes Gerald the
successor beneficiary under the residuary clause.

28. After Defendant had made two failed attempts to probate the Purported Will in
November and December 2023, on January 17, 2024, Defendant filed her Revised Petition in the
Probate Court, seeking her Formal Appointment as Personal Representative and Formal Testacy
of the Purported Will (*Defendant’s Revised Petition”).

29.  On January 31, 2024, Gerald filed in the Probate Court his Answer opposing
Defendant’s Revised Petition and asserting a Counterclaim against Defendant for her violation of
S.C. Code 8 62-2-901. On February 9, 2024, Gerald also filed in the Probate Court his
Memorandum in Opposition to Appointment of Defendant as Personal Representative.

30.  On February 12, 2024, the Honorable Heather R. Galvin at the Probate Court held
a telephone status conference with counsel for Gerald and Defendant and decided to delay further
proceedings in the Probate Court until the lawsuit in this Court is concluded. Judge Galvin also
confirmed that Gerald is authorized to pursue this action on behalf of the Estate in this Court.

FIRST CAUSE OF ACTION
(Conversion)

31. Plaintiff hereby incorporates by reference the allegations of the preceding
paragraphs as if fully set forth herein.

32. George and Defendant jointly owned the Property in a joint tenancy with rights of
survivorship during their marriage.

33.  After George and Defendant divorced, their joint tenancy with rights of

survivorship in the Property severed.
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34, Because of this severance, after George’s death, Defendant and George’s Estate
each had an equal ownership percentage in the Property. Thus, after George’s death, George’s
Estate had a right to possession of the Property and an ownership right to the portion of the
proceeds of any sale of the Property.

35.  After George’s death, Defendant wrongfully misrepresented herself to the Beaufort
County School District as the sole owner of the Property and sold the Property for $886,000.00.

36. Defendant exercised unauthorized control over the Property and converted the
Property completely for her own use through this sale.

37. Defendant did not distribute the proceeds from the sale of the Property between
herself and George’s Estate, but rather wrongfully collected the full sales price for herself alone.
George’s Estate had not been opened and did not approve this sale of the Property, nor did the
Estate authorize Defendant to keep the proceeds from the Property’s sale exclusively for herself.

38. In conjunction with the sale of the Property, Defendant fraudulently represented to
the Beaufort County School District that George was still alive and that she was his agent pursuant
to the Power of Attorney he executed before his death.

39. Defendant, even after institution of this lawsuit setting forth her misconduct, has
not provided any compensation to George’s Estate for its rightful share of the proceeds from the
sale of the Property.

40.  George’s Estate demands that Defendant return the portion of the proceeds from
the Property’s sale that rightfully belongs to George’s Estate and/or pay damages equal to the

Estate’s ownership interest in the Property.
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SECOND CAUSE OF ACTION
(Unjust Enrichment/Quantum Meruit)

41. Plaintiff hereby incorporates by reference the allegations of the preceding
paragraphs as if fully set forth herein.

42.  Asdiscussed above, after George’s death, George’s Estate had a right to possession
of the Property and an ownership right to the portion of the proceeds of any sale of the Property.

43.  After George’s death, Defendant wrongfully misrepresented herself as the sole
owner of the Property and promptly sold it for the value of $886,000.00. Defendant did not
distribute the proceeds from the sale of the Property between herself and George’s Estate, but
rather wrongfully collected the full sales price for herself alone. George’s Estate had not been
opened and did not approve this sale of the Property, nor did the Estate authorize Defendant to
keep the proceeds from the Property’s sale exclusively for herself.

44, Defendant has received a valuable benefit and has been unjustly enriched at the
expense of George’s Estate through the sale of the Property by improperly retaining all proceeds
from the Property’s sale to which she was not entitled.

45.  George’s Estate has conferred valuable benefits upon Defendant with respect to the
Property, including possession, enjoyment, and use of the Property, as well as Defendant’s receipt
and retention of all proceeds from the sale of the Property.

46.  George’s Estate did not confer these benefits gratuitously, and Defendant realized
these benefits by accepting them and retaining all of the proceeds from the Property’s sale for
herself alone.

47. Defendant has retained these benefits and has failed to provide George’s Estate with
its rightful share of the proceeds from the sale of the Property or any compensation for the same,

making Defendant’s retention unjust under the circumstances.
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48. Equity and good conscience require that Defendant return the portion of the
proceeds from the Property’s sale that rightfully belongs to George’s Estate.
49, Defendant should be required to disgorge this unjust enrichment.

THIRD CAUSE OF ACTION
(Breach of Fiduciary Duty)

50. Plaintiff hereby incorporates by reference the allegations of the preceding
paragraphs as if fully set forth herein.

51. A fiduciary relationship existed between Defendant and George where George
imposed a special confidence in Defendant and through the Power of Attorney he executed on
December 17, 2018, that appointed Defendant as his attorney-in-fact.

52. Defendant, in equity and good conscience, was bound to act in good faith and with
due regard to the interests of George.

53. Defendant abused her fiduciary relationship and confidence that was reposed in her
through the course of her improper conduct alleged herein, including her exploitation of the Power
of Attorney with which George entrusted her, and which she used improperly after his death by
signing an affidavit falsely stating that the Power of Attorney remained in force and that George
was still alive on October 12, 2022, while Defendant knew that George in fact died five days prior.
Defendant engaged in this improper conduct in order to push through the sale of the Property as if
she owned it outright and to wrongfully keep all of the proceeds from the sale of the Property to
herself alone, even though she knew that after George’s death, George’s Estate had a right to
possession of the Property and an ownership right to the portion of the proceeds of any sale of the

Property.
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54.  Asadirect and proximate result of Defendant’s conduct in violation of her fiduciary
duty, George’s Estate suffered damages in the amount of the portion of the proceeds from the
Property’s sale that rightfully belongs to George’s Estate.

55.  George’s Estate demands that Defendant return the portion of the proceeds from
the Property’s sale that rightfully belongs to George’s Estate.

FOURTH CAUSE OF ACTION
(Disgorgement/Restitution/Constructive Trust)

56. Plaintiff hereby incorporates by reference the allegations of the preceding
paragraphs as if fully set forth herein.

57. Defendant owed George a fiduciary duty because he imposed special confidence in
Defendant and through the Power of Attorney he executed on December 17, 2018, that appointed
Defendant as his attorney-in-fact.

58. Defendant, in equity and good conscience, was bound to act in good faith and with
due regard to the interests of George and, by extension, George’s Estate.

59. Defendant abused her fiduciary relationship and confidence that was reposed in her
through the course of her improper conduct alleged herein, including her exploitation of the Power
of Attorney with which George entrusted her, and which she used improperly after his death by
signing an affidavit falsely stating that the Power of Attorney remained in force and that George
was still alive on October 12, 2022, while Defendant knew that George in fact died five days prior.
Defendant engaged in this improper conduct in order to push through the sale of the Property as if
she owned it outright and to wrongfully keep all of the proceeds from the sale of the Property to
herself alone, even though she knew that after George’s death, George’s Estate had a right to
possession of the Property and an ownership right to the portion of the proceeds of any sale of the

Property.

35





9:23-cv-04660-DCN  Date Filed 04/25/24 Entry Number 31  Page 10 of 11

60. Defendant obtained and retained the full proceeds from the sale of the Property
through bad faith, abuse of confidence, and/or violation of a fiduciary duty, which give rise to an
obligation in equity to make restitution to Plaintiff by disgorging the portion of the proceeds from
the Property’s sale that rightfully belongs to George’s Estate.

61. Defendant obtained and retained the full proceeds from the sale of the Property that
do not equitably belong to her and which she cannot in good conscience retain or withhold from
Plaintiff.

62. Defendant has been unjustly enriched through her improper course of conduct,
including her bad faith, abuse of confidence, and/or violation of fiduciary duty.

63. Based upon the foregoing, Plaintiff is entitled to disgorgement, restitution, and/or
the imposition of a constructive trust over the portion of the proceeds from the Property’s sale that
rightfully belongs to George’s Estate that Defendant improperly retained for herself.

JURY DEMAND

64. Plaintiff demands a trial by jury on all issues triable of right by a jury.

WHEREFORE, having set out the foregoing Second Amended Complaint against
Defendant, Plaintiff hereby prays for the following relief:

1. Judgment against Defendant on all of Plaintiff’s causes of action against Defendant
in an amount to be determined by the trier of fact;

2. Judgment against Defendant for actual damages, consequential damages, special

damages, the costs of this action, attorneys’ fees, and litigation expenses;

3. Pre- and post-judgment interest on all damages awarded; and
4. Such other and further legal and equitable relief as this Court may deem just and
proper.
10
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Charleston, South Carolina
April 25, 2024

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson
S.C. Bar No. 11987
E-Mail: robert.brunson@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, as Personal

Representative of the Estate of George Francis Niesar

11
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Gerald Viglione Niesar, individually and as )
Personal Representative of the Estate of ) Civil Action Case No. 9:23-cv-04660-DCN
George Francis Niesar, )
Plaintiff, )
) ANSWER TO SECOND AMENDED
Vs. ) COMPLAINT DATED April 25, 2024
) AFFIRMATIVE DEFENSES
Christine Nemeth, ) & COUNTERCLAIM
Defendant. )
)

Defendant, Christine Nemeth, by and through her undersigned counsel, files her Answer,
Affirmative Defenses & Counterclaim to the Second Amended Complaint in this case dated April

25,2024.

1. All allegations of the Second Amended Complaint not hereinafter admitted are denied.

2. Defendant admits paragraphs 1, 2, 6, 7, 8,9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 20, 21, 23,
24,25,26,27, 28,29, 30 and 32.

3. Defendant denies paragraph 3, 4 and 5. This matter is currently before the Beaufort County,
SC Probate Court case number 2023-ES-07-00417.

4. As to paragraph 19, Defendant is unsure of when she signed the affidavit so she denies it.

5. Paragraph 27 is admitted. As such, this probate matter should be in the Beaufort County

Probate Court or not at all.
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10.

11.

FOR AN AFFIRMATIVE DEFENSE
LACK OF JURISDICTION

The Defendant incorporates by reference and reiterates in its entirety Paragraphs 1 through
5 of the Answer to Second Amended Complaint dated 4/25/2024, Affirmative Defenses
and Counterclaim.

This court lacks jurisdiction as the controversy is not $75,000.00 or more. The Plaintiff’s
prayer for relief from paragraph 26 of the First Amended Complaint states he is owed
$24,000.00.

The Plaintiff has no standing to bring this probate claim for half the Decedent’s land in
Probate or Federal Court, because he is not an heir.

FOR AN AFFIRMATIVE DEFENSE
ANOTHER ACTION IS PENDING

The Defendant incorporates by reference and reiterates in its entirety Paragraphs 1 through
8 of the Second Amended Answer to Amended Complaint dated 4/25/2024, Affirmative
Defenses and Counterclaim.

Another action between the parties is currently pending in the Beaufort County Probate
Court, case number 2023-ES-07-00417, as is admitted in the Second Amended Complaint

paragraph 25. This case should be remanded to the Beaufort County, SC Probate Court.

FOR AN AFFIRMATIVE DEFENSE
12(b)6

The Defendant incorporates by reference and reiterates in its entirety Paragraphs 1 through
10 of the Answer to Second Amended Complaint dated 4/25/2024, Affirmative Defenses

and Counterclaim.
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12.

13.

14.

15.

16.

17.

When George died on October 7, 2022, the Defendant became the sole owner of the
property where George and the Defendant resided, both by George’s will and the deed

which gave the Defendant rights of survivorship.

FOR AN AFFIRMATIVE DEFENSE
LACK OF STANDING

The Defendant incorporates by reference and reiterates in its entirety Paragraphs 1 through
12 of the Answer to Second Amended Complaint dated April 25, 2024, Affirmative
Defenses and Counterclaim.

Plaintiff lacks standing to bring this case against the Defendant as the Defendant has not
harmed the Plaintiff in any way. The Plaintiff is not an heir by South Carolina inheritance
law or Will of the decedent, George, as Plaintiff admits in paragraph 27 being only a
“successor beneficiary.” There is no estate to probate in case number 2023-ES-07-00417.

FOR AN AFFIRMATIVE DEFENSE & COUNTERCLAIM
S.C. FRIVOLOUS PROCEDURES ACT (§15-36-10)

The Defendant incorporates by reference and reiterates in its entirety Paragraphs 1 through
14 of the Answer to Second Amended Complaint dated April 25, 2024, Affirmative
Defenses and Counterclaim.

The Second Amended Complaint is entirely frivolous. Defendant requests attorney fees
and sanctions.

The Plaintiff has no standing to sue. The Plaintiff is not an heir of George. The Plaintiff has
not been injured or damaged by this Defendant. The Plaintiff is only a “successor
beneficiary” named in George’s 2018 will, which bequeaths his entire estate to the

Defendant. There is not more than $75,000.00 in controversy, only about $24,000.00 at
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best. This matter was and is brought in the Plaintiff’s Probate Claim in Beaufort County,

SC Probate Court case number 2023-ES-07-00417.
WHEREFORE, the Defendant prays the Second Amended Complaint be dismissed or be
remanded to the Beaufort County, SC Probate Court case number 2023-ES-07-00417 and for such
other and further relief as the honorable court deems just and fair including sanctions and attorney

fees under the SC Frivolous Procedures Act and SCFRCP Rule 11.

s/Russ Keep, 111

Russ Keep, III

S.C. Bar #3321

Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458

Beaufort County, SC hhlaw@hargray.com
May 7, 2024 Attorney for the Defendant/
Christine Nemeth

CERTIFICATE OF SERVICE

I, Russ Keep, hereby certify that this document has been filed through the ECF system and
will be sent electronically to the registered participants as identified on the Notice of Electronic
Filing (NEF) and paper copies will be sent to those indicated as non-registered participants on this

date.

s/Russ Keep, 111

Date: May 7, 2024
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STATE OF SOUTH CAROLINA
IN THE PROBATE COURT
Case No. 2023-ES-07-00417

N N

COUNTY OF BEAUFORT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative of
the Estate of George Francis Niesar,

PLAINTIFF’S REPLY TO
DEFENDANT’S ANSWER &
COUNTERCLAIM

Plaintiff,
VS.

CHRISTINE NEMETH,

Defendant.

N N N N N N N N N N N N N N N N

Plaintiff Gerald Viglione Niesar (“Plaintiff”), by and through his undersigned counsel,
hereby replies to the Counterclaim contained in Defendant Christine Nemeth’s (“Defendant”)
Answer & Counterclaim filed on March 11, 2025, by denying the allegations of the
Counterclaim not specifically admitted below and otherwise responding as follows:

FOR A FIRST DEFENSE

1. Paragraph 1 is a response to Plaintiff’s Complaint to which no response is
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 1.

2. Paragraph 2 is a response to Plaintiff’s Complaint to which no response is
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 2.

3. Paragraph 3 is a response to Plaintiff’s Complaint to which no response is

required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 3.
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4. Paragraph 4 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 4.

5. Paragraph 5 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 5.

6. Plaintiff reincorporates his preceding responses as if set forth fully herein.

7. Paragraph 7 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 7.

8. Plaintiff reincorporates his preceding responses as if set forth fully herein.

Q. Paragraph 9 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 9.

10. Plaintiff reincorporates his preceding responses as if set forth fully herein.

11. Paragraph 11 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 11.

FOR AN AFFIRMATIVE DEFENSE & COUNTERCLAIM
(S.C. Frivolous Civil Proceedings Sanctions Act, § 15-36-10)

12. Plaintiff reincorporates his preceding responses as if set forth fully herein.
13. Plaintiff denies the allegations in Paragraph 13.

14, Plaintiff denies the allegations in Paragraph 14.

15. Plaintiff denies Defendant is entitled to the relief requested in the unnumbered

paragraph following Paragraph 14 of her Answer & Counterclaim.

FOR A SECOND DEFENSE
(Failure to state a claim for which relief may be granted)

16. Defendant’s Counterclaim fails to state facts sufficient to constitute a cause of

action and, therefore, must be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of
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Civil Procedure.

FOR A THIRD DEFENSE
(Ripeness)

17. Defendant’s Counterclaim should be dismissed because it is not ripe for judicial
review.

FOR A FOURTH DEFENSE
(Res Judicata / Collateral Estoppel)

18. Defendant’s Counterclaim should be dismissed under the doctrines of res judicata
and collateral estoppel.

FOR A FIFTH DEFENSE
(Law of the Case)

19. Defendant’s Counterclaim should be dismissed under the law of the case doctrine
because Defendant has already sought—and was denied—relief in this case under S.C. Code
Ann. 8§ 15-36-10.

FOR A SIXTH DEFENSE
(Limitation on Punitive Damages)

20. Pursuant to S.C. Code Ann. 8 15-32-520, Plaintiff hereby requests trial
bifurcation on the issues of actual damages and punitive damages. To the extent the Court
submits the question of punitive damages to the jury, the award of punitive damages, if any, is
subject to the caps and limitations set forth in S.C. Code Ann. § 15-32-530, and Plaintiff pleads
and incorporates all defenses, limitations on damages, and other privileges contained in S.C.
Code Ann. 88 15-32-520 and 15-32-530 as if fully stated herein verbatim.

FOR A SEVENTH DEFENSE
(Unconstitutionality of Punitive Damages)

21.  Anaward of punitive damages can and often does violate the South Carolina and

United States constitutions under certain circumstances. Plaintiff reserves the right to challenge
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any award of punitive damages on the basis that it is a violation of law, the United States
Constitution and the South Carolina Constitution. Further, punitive damages are inappropriate in
this case because Plaintiff has engaged in no malicious, wrongful, or intentional conduct upon
which any award of such damages could be based.

FOR AN EIGHTH DEFENSE
(Reservation to Amend Defenses Based Upon Continued Investigation)

22. Plaintiff is still investigating the allegations in this case and hereby reserves the
right to amend his defenses to Defendant’s factual allegations, assert additional defenses, and/or
to withdraw affirmative defenses listed above as additional facts and circumstances are
discovered.

PRAYER FOR RELIEF

WHEREFORE, having fully answered Defendant’s Answer & Counterclaim, Plaintiff
respectfully requests the following relief:
1. Judgment against Defendant on all of Plaintiff’s causes of action against
Defendant in an amount to be determined by the trier of fact;
2. Judgment against Defendant on Defendant’s Counterclaim;
3. Judgment against Defendant for actual damages, consequential damages,

special damages, the costs of this action, attorneys’ fees, and litigation

expenses;

4. Pre- and post-judgment interest on all damages awarded; and

5. Such other and further legal and equitable relief as the Court may deem just
and proper.
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By:

Robert H. Brunson (S.C. Bar No. 11987)
robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
John.bozeman@nelsonmullins.com

151 Meeting Street / Sixth Floor

Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239

(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and

as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
April 8, 2025
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BEAUFORT COUNTY PROBATE COURT

JUDGE ASSOCIATE JUDGE
HEATHER R. GALVIN LINDSAY A. SUTCLIFFE
— HALEY G. FINNERAN
—
COUNTY COURTHOUSE

102 RIBAUT ROAD, BEAUFORT, SC 29902

April 24, 2025
VIA: EMAIL & U.S. MAIL

John P. Bozeman, Esquire
Robert H. Brunson, Esquire
PO Box 1806

Charleston, SC 29402-1806

Re:  Estate of George Francis Niesar
Probate Court Case Number: 2023ES0700417

Dear Counselors:

This Court is in receipt of the Plaintiff’s Reply to Defendant’s Answer and Counterclaim as well as
Plaintiff’s Motion to Dismiss Defendant’s Counterclaim. This Court understands the likeliness that
these filings crossed in the mail with this Court’s letter of April 3, 2025, which enclosed an Order
removing these formal proceedings to Circuit Court. Regardless, in consideration of this Court’s
previously entered Order, the above mentioned Reply and Motion to Dismiss should be filed with
the Circuit Court under case number 2025CP0700873.

Thank you for your attention to this matter.

Azl

indsay A. outcliffe
Associate Probate Judge

Very ly yours,

cc: Charles Russell Keep, 111, Esquire (via email & U.S. Mail)
Ms. Catherine Niesar Heft (via U.S. mail only)
Mr. Eric Niesar (via U.S. mail only)

P.O. Box 1083 * Beaufort * SC 29901-1083 * Telephone: (843) 255-5850 65





STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUINIT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

Case No. 2025-CP-07-00873

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative of
the Estate of George Francis Niesar,

PLAINTIFF’'S REPLY TO
DEFENDANT’S ANSWER &
COUNTERCLAIM

VS.
CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

Plaintiff Gerald Viglione Niesar (“Plaintiff”), by and through his undersigned counsel,
hereby replies to the Counterclaim contained in Defendant Christine Nemeth’s (“Defendant”)
Answer & Counterclaim filed on March 11, 2025!, by denying the allegations of the
Counterclaim not specifically admitted below and otherwise responding as follows:

FOR A FIRST DEFENSE

1. Paragraph 1 is a response to Plaintiff’s Complaint to which no response is
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 1.

2. Paragraph 2 is a response to Plaintiff’s Complaint to which no response is
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 2.

3. Paragraph 3 is a response to Plaintiff’s Complaint to which no response is

required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 3.

! This was originally filed in the Probate Court and served on April 8, 2025 before Plaintiff was aware the case was
removed.
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4. Paragraph 4 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 4.

5. Paragraph 5 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 5.

6. Plaintiff reincorporates his preceding responses as if set forth fully herein.

7. Paragraph 7 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 7.

8. Plaintiff reincorporates his preceding responses as if set forth fully herein.

9. Paragraph 9 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 9.

10. Plaintiff reincorporates his preceding responses as if set forth fully herein.

11. Paragraph 11 is a response to Plaintiff’s Complaint to which no response
required. To the extent a response is required, Plaintiff denies the allegations in Paragraph 11.

FOR AN AFFIRMATIVE DEFENSE & COUNTERCLAIM
(S.C. Frivolous Civil Proceedings Sanctions Act, § 15-36-10)

12. Plaintiff reincorporates his preceding responses as if set forth fully herein.
13. Plaintiff denies the allegations in Paragraph 13.

14, Plaintiff denies the allegations in Paragraph 14.

15. Plaintiff denies Defendant is entitled to the relief requested in the unnumbered

paragraph following Paragraph 14 of her Answer & Counterclaim.

FOR A SECOND DEFENSE
(Failure to state a claim for which relief may be granted)

16. Defendant’s Counterclaim fails to state facts sufficient to constitute a cause of

action and, therefore, must be dismissed pursuant to Rule 12(b)(6) of the South Carolina Rules of
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Civil Procedure.

FOR A THIRD DEFENSE
(Ripeness)

17. Defendant’s Counterclaim should be dismissed because it is not ripe for judicial
review.

FOR A FOURTH DEFENSE
(Res Judicata / Collateral Estoppel)

18. Defendant’s Counterclaim should be dismissed under the doctrines of res judicata
and collateral estoppel.

FOR A FIFTH DEFENSE
(Law of the Case)

19. Defendant’s Counterclaim should be dismissed under the law of the case doctrine
because Defendant has already sought—and was denied—relief in this case under S.C. Code
Ann. § 15-36-10.

FOR A SIXTH DEFENSE
(Limitation on Punitive Damages)

20. Pursuant to S.C. Code Ann. 8 15-32-520, Plaintiff hereby requests trial
bifurcation on the issues of actual damages and punitive damages. To the extent the Court
submits the question of punitive damages to the jury, the award of punitive damages, if any, is
subject to the caps and limitations set forth in S.C. Code Ann. § 15-32-530, and Plaintiff pleads
and incorporates all defenses, limitations on damages, and other privileges contained in S.C.
Code Ann. 88 15-32-520 and 15-32-530 as if fully stated herein verbatim.

FOR A SEVENTH DEFENSE
(Unconstitutionality of Punitive Damages)

21.  An award of punitive damages can and often does violate the South Carolina and

United States constitutions under certain circumstances. Plaintiff reserves the right to challenge
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any award of punitive damages on the basis that it is a violation of law, the United States
Constitution and the South Carolina Constitution. Further, punitive damages are inappropriate in
this case because Plaintiff has engaged in no malicious, wrongful, or intentional conduct upon
which any award of such damages could be based.

FOR AN EIGHTH DEFENSE
(Reservation to Amend Defenses Based Upon Continued Investigation)

22, Plaintiff is still investigating the allegations in this case and hereby reserves the
right to amend his defenses to Defendant’s factual allegations, assert additional defenses, and/or
to withdraw affirmative defenses listed above as additional facts and circumstances are
discovered.

PRAYER FOR RELIEF

WHEREFORE, having fully answered Defendant’s Answer & Counterclaim, Plaintiff
respectfully requests the following relief:
1. Judgment against Defendant on all of Plaintiff’s causes of action against
Defendant in an amount to be determined by the trier of fact;
2. Judgment against Defendant on Defendant’s Counterclaim;
3. Judgment against Defendant for actual damages, consequential damages,

special damages, the costs of this action, attorneys’ fees, and litigation

expenses;

4. Pre- and post-judgment interest on all damages awarded; and

5. Such other and further legal and equitable relief as the Court may deem just
and proper.
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
John.bozeman@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
April 25, 2025
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Gerald Viglione Niesar, individually and as )

Personal Representative of the Estate of ) Civil Action Case No. 9:23-cv-04660-DCN
George Francis Niesar, )
Plaintiff, )
)

Vs. ) MOTION FOR SUMMARY JUDGMENT

)
Christine Nemeth, )
Defendant. )
)

TO: ROBERT BRUNSON, ESQ., ATTORNEY FOR THE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that Defendant, by and through her undersigned attorney,

will move on the day of , 2024 at o’clock

a.m./p.m. before the United States District Court, Beaufort Division, pursuant to FRCP 56 and will
at that time ask the Court to dismiss the Amended Complaint for the following reasons;

1. FRCP Rule 12(b)(1) The Plaintiff’s prayer for relief, paragraph 26 of the Amended
Complaint dated October 24, 2023, states he is owed $24,000.00 from the estate of George
Francis Niesar. This Honorable Court lacks jurisdiction as the controversy is not
$75,000.00 or more, 28 U.S.C. §1332. This case should be remanded to Beaufort County
Probate Court case number 2023-ES-07-00417.

2. FRCP 12(b)(6) At the time of George F. Niesar’s death, the Plaintiff was not an heir of
George Francis Niesar (Will, attachment A). This is a probate matter.

3. FRCP12(b)(6) The real property in question that the Plaintiff refers to in his Complaint

was deeded to the decedent, George Francis Niesar and the Defendant as joint tenants with
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right of survivorship (attachment B). This matter should be remanded and heard in the

Beaufort County Probate Court case number 2023-ES-07-00417.

4. FRCP12(b)(6) The Divorce Decree between George Francis Niesar and the Defendant
does not mention the property in question and so its joint status with right of survivorship
remains in effect (attachment C). Paragraph 36 of the Amended Complaint states, “After
George and Defendant divorced their joint tenancy with right of survivorship in the
property severed.” This is nonsense, especially as George named Christine sole heir in his
2018 Last Will and Testament. At any rate, this is a matter that should be remanded and
addressed in the Beaufort County Probate Court case number 2023-ES-07-00417.

5. FRCP 12(b)(8) There is another action pending between the same parties in Beaufort
County, SC Probate case number 2023-ES-07-00417 (attachment D). Plaintiff’s claim for
$24,000.00 should be remanded to Beaufort County Probate Court.

6. 28 U.S.C. 1447(d) The case should be remanded to Beaufort County Probate Court
pursuant to 28 U.S.C. 1447(d) for lack of subject matter jurisdiction.

WHEREFORE, For the above stated Federal Rules of Civil Procedure and the above stated
Federal Statutes, this case should be dismissed and remanded to the state probate court with

an award of attorney fees.

s/Russ Keep, 111

Russ Keep, 111

S.C. Bar #3321

Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458

Beaufort County, SC hhlaw@hargray.com
February 8§, 2024 Attorney for the Defendant/
Christine Nemeth
2
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CERTIFICATE OF SERVICE

I, Russ Keep, hereby certify that this document has been filed through the ECF system and
will be sent electronically to the registered participants as identified on the Notice of Electronic

Filing (NEF) and paper copies will be sent to those indicated as non-registered participants on this

date.

s/Russ Keep, 111

Date: February 8, 2024
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUINIT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

Case No. 2025-CP-07-00873

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative of
the Estate of George Francis Niesar,

PLAINTIFF’'S MOTION FOR
SUMMARY JUDGMENT

VS.
CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

Pursuant to Rule 56 of the South Carolina Rules of Civil Procedure, Plaintiff Gerald
Viglione Niesar (“Plaintiff”), in his capacity as Personal Representative of the Estate of George
Francis Niesar (the “Estate”), by and through his undersigned counsel, hereby submits this
Motion for Summary Judgment. Plaintiff respectfully submits that summary judgment is
warranted as a matter of law on his First Cause of Action (Conversion), and that he is entitled to
an entry of a judgment in favor of the Estate in the amount of $443,000.00 plus pre- and post-
judgment interest. In support of this Motion, Plaintiff shows as follows:

Conversion

1. Decedent married Defendant on March 29, 1989. During their marriage, Decedent
and Defendant jointly owned the property known as 1105 Bluffton Parkway, Bluffton, SC 29910
with Beaufort County Tax Map Parcel Numbers R600-029-000-0034-0000 and R600-029-000-

011A-0000 (the “Property”) in a joint tenancy with rights of survivorship.
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2. Defendant filed for divorce on May 7, 2007, and the Final Order of Divorce was
signed and filed by the court on July 18, 2007. The Final Order of Divorce does not reference the
Property at all.

3. Decedent died on October 7, 2022. On November 3, 2022, Defendant or her
representative filed Decedent’s death certificate with the Beaufort County Register of Deeds, and
Defendant wrongfully assumed sole ownership of the Property.

4. On November 4, 2022, Defendant sold the Property to the Beaufort County
School District for $886,000.00 (the “Sale”). Defendant is the only grantor present on the deed
conveying the Property, and Defendant alone collected the full amount of the Sale’s proceeds.

5. Defendant did not deliver a will of the Decedent to the judge of the probate court
having jurisdiction to admit the same within thirty days of receiving notice of Decedent’s death,
as required by S.C. Code § 62-2-901.

6. In South Carolina, summary judgment is appropriate where there is no genuine
issue of material fact and the moving party is entitled to judgment as a matter of law. Shaw v.
City of Charleston, 351 S.C. 32, 567 S.E.2d 530 (2002). To establish a cause of action for
conversion, “a plaintiff must prove (1) an interest by the plaintiff in the thing converted; (2) the
defendant converted the property to his or her own use; and (3) the use was without the
plaintiff’s permission.” Builders Source Direct v. Cosco Logistics (Americas) Inc., 2008 WL
11349731, at *11 (D.S.C. 2008) (citing Crane v. Citicorp Nat’l Servs., Inc., 313 S.C. 70, 437
S.E.2d 50 (1993), superseded by statute on other grounds)). There is no genuine issue of
material fact with respect to any of the three elements of conversion, and Plaintiff is, therefore,
entitled to judgment as a matter of law on his claim for conversion brought on behalf of the

Estate.
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7. The first element of conversion is met because, as a matter of law, the Estate
owned a one-half interest in the Property and was, therefore, entitled to receive one half of the
proceeds of the Sale. The joint tenancy with rights of survivorship in which Defendant and
Decedent owned the Property was severed by operation of law upon their divorce in 2007. See
S.C. Code Ann. 88 27-7-40(a)(vii); 62-2-507(c)(2). Because of this severance, after Decedent’s
death, Defendant did not own the Property outright; instead, Defendant and Decedents’ Estate
each had an equal ownership percentage in the Property. Therefore, there is no dispute that such
one-half share of the proceeds from the Sale legally and equitably belonged to the Estate. See
Moore v. Weinberg, 383 S.C. 583, 589, 681 S.E.2d 875, 878 (“Money may be the subject of
conversion when it is capable of being identified . . . .”).

8. The second element of conversion is also satisfied. The evidence in the record
plainly shows—and Defendant does not and cannot dispute—that Defendant sold the Property to
the Beaufort County School District for $886,000, that Defendant is the only grantor present on
the deed conveying the Property to the Beaufort County School District, and that she collected
the full purchase price after the Sale and kept it for herself alone, without distributing the
proceeds from the Sale equally between herself and the Estate.

9. With respect to the third element of conversion, there is no factual dispute that the
Estate did not permit or authorize Defendant to keep the full proceeds from the Sale. It is
uncontroverted that before Defendant sold the Property and appropriated all of the Sale proceeds
for herself alone, she did not submit any will of Decedent to probate or petition for her
appointment as Personal Representative of the Estate.

10.  Therefore, the Court should enter summary judgment in favor of Plaintiff as to his

First Cause of Action (Conversion), and the Court should order Defendant to pay damages equal
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to $443,000.00, which is half of the proceeds from the Sale, plus pre- and post-judgment
interest.! Robbins v. First Fed. Sav. Bank, 294 S.C. 219, 225, 363 S.E.2d 418, 422 (Ct. App.
1987) (stating that “the measure of damages for money which has been converted is its amount
with legal interest from the date of conversion”).

Executor de son Tort

11. Plaintiff is also entitled to summary judgment on his cause of action for liability
as executor de son tort of Decedent’s Estate.

12. Under S.C. Code Ann. § 62-3-619, “[a]ny person who obtains, receives, or
possesses property of whatever kind, belonging to the decedent, by means of fraud or without
paying valuable consideration equivalent to the value of the property, shall be charged and
chargeable as executor of his own wrong (executor de son tort) with respect to the goods and
debts.” In such cases, “[t]he value of the property is charged to the executor de son tort,” and
“the value of the property shall be deducted from any distribution or payment of any claim or
commission to which the executor de son tort is entitled from the estate.” Id.

13. Defendant’s and Decedent’s joint tenancy with rights of survivorship in the
Property severed by operation of law upon their divorce. Accordingly, when Decedent died, his

one-half interest in the Property did not vest in Defendant but remained in his Estate.

! Plaintiff acknowledges that a conversion action “does not lie when alleging the exercise of
dominion or control over real property.” Hawkins v. City of Greenville, 358 S.C. 280, 297, 594
S.E.2d 557, 566 (Ct. App. 2004). However, as made clear in Plaintiff’s Complaint, the property
that is the subject of Plaintiff’s conversion claim is the proceeds from the Sale of the Property,
not the Property itself. Plaintiff previously moved for summary judgment on his conversion
claim in the United States District Court for the District of South Carolina. That court denied
summary judgement on the basis that “a cause of action for conversion cannot be sustained when
the thing converted is an interest in real property.” See Exhibit A. Plaintiff moved to reconsider
this decision, arguing that conversion of the proceeds from a sale of real property is not the same
thing as conversion of real property, but the federal court stayed the federal action (Case No.
9:23-cv-04660-DCN) before deciding the motion to reconsider. See Exhibit B.
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14. Defendant obtained, received, and possesses the proceeds from the Sale of the
Property, one-half of which belonged to the Estate.

15. Defendant did not pay any consideration to the Estate for the Estate’s one half of
the Property, Decedent’s rights under the contract to sell the Property, or one half of the proceeds
from the Sale of the Property.

16.  As a result of Defendant’s misconduct, the Property, Decedent’s rights pursuant
to the contract to sell the Property, and the proceeds from the Sale of the Property have been
converted, wasted, or otherwise damaged through improper interference. Accordingly,
Defendant is liable to Decedent’s Estate as executor de son tort for one-half of the proceeds of
the Sale.

17.  Therefore, the Court should grant summary judgment on Plaintiff’s claim for
liability against Defendant as an executor de son tort of the Estate and should charge one half of
the value of the proceeds of the Sale of the Property against Defendant and deduct that amount
from any distribution or payment of any claim or commission to which Defendant is entitled to
receive from the Estate.

Constructive Trust

18.  The Court should also grant summary judgment on Plaintiff’s claim for
constructive trust. For the reasons described above, there is no genuine issue of material fact that
Defendant has been unjustly enriched by her unlawful and bad faith retention of the full proceeds
of the Property’s Sale, when one half of those proceeds belong to the Estate. The proceeds of the
Sale do not equitably belong to her, and she cannot in good conscience retain or withhold them
from the Estate, or Plaintiff as Personal Representative. Therefore, Plaintiff is entitled to the

imposition of a constructive trust over the portion of the portion of the proceeds from the
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Property’s Sale that rightfully belongs to Decedent’s Estate that Defendant improperly retained
for herself.

CONCLUSION

Based on the above and any forthcoming supporting memoranda Plaintiff may submit,
Plaintiff respectfully requests that the Court grant Plaintiff’s Motion for Summary Judgment.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
John.bozeman@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
May 6, 2025
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Gerald Viglione Niesar, as Personal )
Representative of the Estate of George )
Francis Niesar, )
)

Plaintiff, ) No. 9:23-cv-04660-DCN
)

Vs. ) ORDER

)
Christine Nemeth, )
)
Defendant. )
)

This matter is before the court on defendant Christine Nemeth’s (“Nemeth™)
motion for summary judgment, ECF No. 18; motion for a more definite statement, ECF
No. 23; and motion for sanctions, ECF No. 24; and on plaintiff Gerald Viglione Niesar’s
(“Gerald”) motion for summary judgment, ECF No. 19. For the reasons set forth below,
the court denies all of the motions.

I. BACKGROUND

The procedural history of this case is complicated, as it is intertwined with a
matter currently pending in the Beaufort County Probate Court (the “Probate Court”™).
The factual background, however, is largely undisputed by the parties. See ECF No. 36,
Answer to 2d Amend. Compl. § 2. The court will start by reciting both the procedural
history and those facts which are not in dispute.

This case stems from the death of George Francis Niesar (“George”). See ECF

No. 31, 2d Amend. Compl. George was Gerald’s brother and Nemeth’s ex-husband. See

! Except where otherwise stated, the factual background in this section comes
from only those paragraphs in Gerald’s second amended complaint that were admitted in
Nemeth’s answer to that pleading. See Answer to 2d Amend. Compl. 9 2.

1
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id. 9 1, 9. George was also the father of two children from a prior marriage, though he
and Nemeth never had children together. Id. 9 7.

George and Nemeth married on March 29, 1989. Id. 4 6. During their marriage,
they jointly owned a property located at 1105 Bluffton Parkway in Bluffton, South
Carolina (the “Property”) in a joint tenancy with rights of survivorship.? 2d Amend.
Compl. 4 8. The couple separated in 1995 and officially divorced in 2007. Id. 4 9. Their
divorce agreement did not reference the Property. Id. q 10.

After their divorce, Nemeth moved to Florida. Id. § 12. At some point, she later
moved back to South Carolina and lived with George until his death, but it does not
appear that the couple ever remarried. See id. 99 13, 21. In 2014, George and Nemeth
granted an easement on the Property to the Beaufort County School District (the
“District”). Id. q 14. Then, in 2016, George, this time acting without Nemeth, granted
another easement for drainage to Beaufort County. Id.

In January 2019, George and Nemeth agreed to sell the Property to the District.
Id. 9 15. However, they did not finalize the sale at that time. Id. On or around October
5, 2022, George and Nemeth’s counsel informed the District that George had been
hospitalized and that his outcome was uncertain. Id. § 16. On October 7, 2022, Nemeth
emailed the District a picture of a document, which indicated that Nemeth would have
Power of Attorney over George’s affairs if he became incapacitated. Id. 4 18; see also
ECF No. 20-15 (email between Nemeth’s counsel and the District’s counsel with photo

of George’s “Springing Durable Power of Attorney” attached). Nemeth stated that

2 The Property is identified by Beaufort County Tax Map Parcel Numbers R600-
029-000-0034-0000 and R600-029-000-011A-0000. 2d Amend. Compl. q 8.

2
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George did not have the capacity to close the sale and that she would do so on his behalf
through this Power of Attorney. 2d Amend. Compl. ] 18. Later that same day, George
died at the hospital. Id. 9§ 17. Nevertheless, Nemeth went forward with selling the
Property to the District after George’s death.® See 2d Amend. Compl. 99 20, 23.

At some point, Nemeth informed George’s family about his death, but she did not
immediately file a will in the Probate Court. Id. 4 24. Upon learning of both George’s
death and the fact that no will had been filed, Gerald, with the consent of George’s
children, filed a petition in the Probate Court to open a probate matter for George’s Estate
(the “Estate™). 1d. 425. On May 25, 2023, the Probate Court appointed Gerald as the

personal representative of the Estate in In re: George Francis Niesar, 2023-ES-07-00417

(Beaufort Cnty. Prob. Ct. filed April 5, 2023). Id.
Gerald filed this case in this court on September 15, 2023. ECF No. 1, Compl. In
his original complaint, he alleged that a one-half interest in the Property passed to the

Estate upon George’s death and that Nemeth’s sale of the Property, and retention of all

3 Gerald alleges that Nemeth signed an affidavit on October 12, 2022, five days
after George’s death, which indicated that George was still alive and that she therefore
had authority to act on his behalf through the Power of Attorney. 2d Amend. Compl.

9 19. Nemeth denies this allegation because she “is unsure of when she signed the
affidavit.” Answer to 2d Amend. Compl. 9 4.

Gerald attached an email to his motion for summary judgment from Sarah
Robertson (“Robertson’), who appears to be an attorney for the District, to Nemeth’s
counsel. ECF No. 20-15. In the email, Robertson requests that Nemeth’s counsel have
Nemeth “sign the [the Affidavit That Power of Attorney Is In Full Force and Effect] in
the presence of two witnesses, one of whom may be the notary.” ECF No. 20-15 at 66.
Robertson sent this email on October 12, 2022, five days after George’s death. See id.
The affidavit itself is also attached to Gerald’s motion. ECF No. 20-15 at 68. There is a
place on the affidavit for someone to write the date next to Nemeth’s signature, but it
appears that Nemeth neglected to fill in the date. See id. The notary, however, did date
the document on October 12, 2022. See id. In any event, the motions presently before
the court do not require resolution of factual questions regarding when Nemeth—perhaps,
with the assistance of her counsel—prepared, signed, or attested to the affidavit.

3
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proceeds from that sale, was unlawful. Id. 49 28-53. He also alleged that, prior to his
brother’s death, Gerald had loaned George $24,000.00, which George never repaid,
making Gerald a creditor of the Estate. Id. q 63—64. Gerald therefore brought claims
against Nemeth based on her sale of the Property, both on behalf of the Estate, in his
capacity as personal representative, and in his individual capacity as one of the Estate’s
creditors. Id. 99 28—69.

About a month later, on October 13, 2023, Nemeth’s counsel sent Gerald’s
counsel a document purporting to be George’s last will and testament (the “Purported
Will”). 2d Amend. Compl. § 26. The Purported Will is dated December 17, 2018. Id. If
valid, it devises George’s entire Estate to Nemeth, with Gerald as the successor
beneficiary under the residuary clause—meaning, George’s children would not inherit
anything under this Purported Will. Id. 9 27. Prior to Gerald’s counsel receiving the
Purported Will from Nemeth’s counsel, Gerald was unaware of the Purported Will’s
existence. Id. 9 26.

On October 24, 2023, Gerald amended his complaint in this case to include
factual allegations about Nemeth producing the Purported Will. ECF No. 7, Amend.
Compl. Nemeth then filed an answer to the amended complaint two days later, in which
she included a counterclaim against Gerald for sanctions and attorney’s fees under the
South Carolina Frivolous Civil Proceedings Sanctions Act (“FCPSA”), S.C. Code Ann.
§ 15-36-10, et seq. ECF No. 8, Answer to Amend. Compl. § 26-27. She asserted that
this case is frivolous because Gerald does not have standing to sue on behalf of the Estate

and because the claim he brought against her in his individual capacity was for only
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$24,000.00, well short of the $75,000.00 amount in controversy required to invoke this
court’s diversity jurisdiction. See ECF Nos. 8; 9, 2d Amend. Answer to Amend. Compl.*

On January 17, 2024, shortly after the parties adjusted their pleadings in this case,
Nemeth filed a revised petition in the Probate Court, in which she now seeks formal
appointment as personal representative and formal testacy of the Purported Will.> 2d
Amend. Compl. 4 28. On January 31, 2024, Gerald filed an answer in the Probate Court
in which he opposes Nemeth’s revised petition. Id. §29. Gerald also asserts a
counterclaim against Nemeth in Probate Court for not filing the Purported Will with the
Probate Court within thirty days of George’s death, as is required by S.C. Code Ann.
§ 62-2-901. 2d Amend. Compl. ¢ 29.

On February 8, 2024, Nemeth filed her motion for summary judgment in this
case. ECF No. 18. Shortly thereafter, on February 12, 2024, the Honorable Heather R.
Galvin, Beaufort County Probate Judge, held a status conference with the parties and
stayed proceedings in the probate matter until the case in this court is concluded. 2d
Amend. Compl. 4 30. During the status conference, Judge Galvin specifically noted that
Gerald is authorized to pursue this action on behalf of the Estate. Id.

Gerald then filed both his motion for summary judgment and his response in

opposition to Nemeth’s motion in this case on February 22, 2024. ECF Nos. 19; 20.

Nemeth filed her response in opposition to Gerald’s motion on March 13, 2024. ECF No.

* Nemeth clarified the basis for her argument in an amended answer to the
amended complaint, which she filed on November 1, 2023. For some reason, she filed
this document twice as ECF No. 7 and ECF No. 8. However, these two documents
appear to be identical.

> Nemeth filed similar petitions in the Probate Court in November and December
2023. See ECF Nos. 20-11; 20-12. These filings were technically deficient, and she
made her operative, revised petition after that. ECF Nos. 20-11; 20-12; 20-13.

5
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21. On April 16, 2024, Nemeth filed both her motion for a more definite statement and
her motion for sanctions. ECF No. 23; 24. Gerald then amended his complaint again on
April 25, 2024. ECF No. 31, 2d Amend. Compl. In the second amended complaint,
which is now the operative complaint, Gerald no longer pursues any claims against
Nemeth in his individual capacity, but he continues to pursue the claims he brings on
behalf of the Estate. See id.; ECF No. 25-2 (redlined 2d Amend. Compl.). Gerald then
responded in opposition to Nemeth’s motion for a more definite statement and motion for
sanctions on May 6, 2024. ECF Nos. 34; 35. On May 7, 2024, Nemeth filed an answer
to Gerald’s second amended complaint, in which she maintains her counterclaim under
the FCPSA. Answer to 2d Amend. Compl. 49 15—-17. As such, all four motions are now
ripe for the court’s review.

II. DISCUSSION

The court will consider each of the four pending motions in the order in which
they were filed, starting with Nemeth’s motion for summary judgment.

A. Nemeth’s Motion for Summary Judgment

Nemeth’s first motion is unfocused, vague, inartful, and erroneous, and the court
strains to comprehend it. In both the docket and the motion’s caption, it is labeled as a
motion for summary judgment, and its preamble indicates that it is brought according to
Rule 56. ECF No. 18 at 1. Perplexingly, however, each of the six numbered paragraphs
in the body of the motion inexplicably begins with a citation to some other procedural
rule or statute, but none of these legal authorities govern motions for summary judgment.
The first paragraph of Nemeth’s motion begins with the words, “FRCP Rule 12(b)(1),”

and then proceeds to a three-sentence argument. Id. 9 1. Paragraphs two through four
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state “FRCP 12(b)(6)” before raising a two- or four-sentence argument. Id. 9 2-4.
Paragraph five states “FRCP 12(b)(8)” before raising a two-sentence argument. Id. q 5.
Finally, paragraph six states “28 U.S.C. 1447(d)” before raising a one-sentence argument.
Id. 76.

In consequence, it is unclear whether Nemeth, in fact, brings a motion for
summary judgment at all. In any event, the court infers from the curious citations in her
elusive filing that Nemeth intended to make a motion for dismissal or remand rather than
one for summary judgment.® The court will therefore consider paragraph one as if it were
a motion to dismiss under Federal Rule of Civil Procedure 12(b)(1), paragraphs two
through five as a motion to dismiss under Federal Rule of Civil Procedure 12(b)(6),” and
paragraph six as if it were a motion to remand under 28 U.S.C. § 1447. Yet even this
generous construction of Nemeth’s chaotic ramblings is not enough to save her woefully

defective arguments.

® In this court, motions must generally be accompanied by a supporting
memorandum. See Local Civ. Rule 7.04 (D.S.C.). Citations to appropriate legal
authority are also helpful. Perhaps the court’s confusion could have been alleviated if
counsel had complied with this rule.

7 Paragraph five of Nemeth’s motion indicates that it is brought pursuant to
“FRCP 12(b)(8).” ECF No. 18 9 5. Throughout this motion and the others currently
pending before the court, Nemeth appears to have confused the Federal Rules of Civil
Procedure with the South Carolina Rules of Civil Procedure. Under South Carolina Rule
of Civil Procedure 12(b)(8), a court may dismiss a case when “another action is pending
between the same parties for the same claim.” S.C. R. Civ. P. 12(b)(8); see also Cricket
Cove Ventures, LLC v. Gilland, 701 S.E.2d 39, 44-45 (S.C. Ct. App. 2010) (discussing
the narrow application of S.C. R. Civ. P. 12(b)(8)). This provision does not exist under
the Federal Rules of Civil Procedure, as Federal Rule of Civil Procedure 12(b) has only
seven subparts. See Fed. R. Civ. P. 12(b). Consequently, the court construes paragraph
five of Nemeth’s motion as if it were brought pursuant to Federal Rule of Civil Procedure
12(b)(6).

116

€/80020d2G202#3SVD - SYI1d NOWNOD - 1HO4NV34 - Nd SE:T 90 AeN G202 - d311d ATIVOINOY1LD3 13





9:23-cv-04660-DCN  Date Filed 07/15/24 Entry Number 39  Page 8 of 24

1. Subject Matter Jurisdiction
A motion to dismiss under Federal Rule of Civil Procedure 12(b)(1) represents a

challenge to the court’s subject matter jurisdiction. Arbaughv.Y & H Corp., 546 U.S.

500, 507 (2006). Pursuant to Rule 12(h)(3), “[i]f the court determines at any time that it
lacks subject-matter jurisdiction, the court must dismiss the action.” Fed. R. Civ. P.
12(h)(3). Lack of subject matter jurisdiction may be raised at any time by a party or the
court. See Arbaugh, 546 U.S. at 506-07. “When a Rule 12(b)(1) motion challenge is

raised to the factual basis for subject matter jurisdiction, the burden of proving subject

matter jurisdiction is on the plaintiff.” Richmond, Fredericksburg & Potomac R.R. Co. v.

United States, 945 F.2d 765, 768 (4th Cir. 1991).
In deciding such a motion, “the district court may regard the pleadings as mere
evidence on the issue and may consider evidence outside the pleadings without

converting the proceeding to one for summary judgment.” In re KBR, Inc., Burn Pit

Litig., 744 F.3d 326, 333 (4th Cir. 2014) (internal quotation marks omitted). When
determining whether subject matter jurisdiction is present, the court applies the standard
applicable to motions for summary judgment where the nonmoving party must set forth
specific facts beyond the pleadings to show that a genuine issue of material fact exists.

Richmond, 945 F.2d at 768 (citing Trentacosta v. Frontier Pac. Aircraft Indus., Inc., 813

F.2d 1553, 1559 (9th Cir. 1987)). “The moving party should prevail only if the material
jurisdictional facts are not in dispute and the moving party is entitled to prevail as a
matter of law.” Id.

Under 28 U.S.C. § 1332(a), a federal district court has “original jurisdiction of all

civil actions where the matter in controversy exceeds the sum or value of $75,000,
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exclusive of interest and costs, and is between . . . citizens of different States.” 28 U.S.C.
§ 1332(a). Nemeth argues that this court does not have jurisdiction over this case
because the amended complaint stated that Gerald was personally owed $24,000 from
George’s Estate, and this is less than the $75,000 amount in controversy required for the
court to exercise diversity jurisdiction. ECF No. 18 q 1 (citing 28 U.S.C. § 1332).

By virtue of the second amended complaint, Gerald is no longer pursuing his
individual cause of action for recovery of the alleged $24,000 debt in this court. See 2d
Amend. Compl. Moreover, a careful reading of the second amended complaint (or the
first amended complaint for that matter) indicates that the Estate is alleging that it is
entitled to half of the proceeds from the sale of the Property. See 2d Amend. Compl.

99 34, 40, 43, 48, 55, 63. Nemeth allegedly sold the Property for $886,000.00, id. 99 22,
35, 43, and Gerald therefore seeks $443,000.00, plus prejudgment and post-judgment
interest, ECF No. 20 at 12. Thus, the amount in controversy requirement is satisfied. See
2d Amend. Compl. 9 34, 40, 43, 48, 55, 63; 28 U.S.C. § 1332.

There is also complete diversity of citizenship among the parties of this case.
Nemeth is a citizen of North Carolina, 2d Amend. Compl. § 2; Answer to 2d Amend.
Compl., and Gerald is considered a citizen of South Carolina because he brings this
action on behalf of George’s Estate, see 2d Amend. Compl. q 1 (alleging that George died
a citizen of South Carolina); Answer to 2d Amend. Compl. § 2 (admitting the allegations
in paragraph 1 of the second amended complaint); 28 U.S.C. § 1332(c)(2) (“For the
purposes of this section and section 1441 of this title . . . the legal representative of the

estate of a decedent shall be deemed to be a citizen only of the same State as the
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decedent.””). Thus, this court has diversity jurisdiction over this case, and the court denies
Nemeth’s challenge to the court’s subject matter jurisdiction.® See § 1331.
2. Failure to State a Claim
A Rule 12(b)(6) motion for failure to state a claim upon which relief can be

granted “challenges the legal sufficiency of a complaint.” Francis v. Giacomelli, 588

F.3d 186, 192 (4th Cir. 2009) (citations omitted); see also Republican Party of N.C. v.

Martin, 980 F.2d 943, 952 (4th Cir. 1992) (“A motion to dismiss under Rule

12(b)(6) . . . does not resolve contests surrounding the facts, the merits of a claim, or the
applicability of defenses.”). To be legally sufficient, a pleading must contain a “short and
plain statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P.
8(a)(2). A Rule 12(b)(6) motion should not be granted unless it appears certain that the
plaintiff can prove no set of facts that would support his claim and would entitle him to

relief. Mylan Lab’ys, Inc. v. Matkari, 7 F.3d 1130, 1134 (4th Cir. 1993).

When considering a Rule 12(b)(6) motion, the court should accept all well-

pleaded allegations as true and should view the complaint in a light most favorable to the

plaintiff. Ostrzenski v. Seigel, 177 F.3d 245, 251 (4th Cir. 1999); Mylan Lab’ys, 7 F.3d
at 1134. “To survive a motion to dismiss, a complaint must contain sufficient factual

matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft

8 Though Nemeth does not argue that this case is within the probate exception to
the court’s diversity jurisdiction, Gerald asserts that this exception does not apply. ECF
No. 20 at 9. The probate exception bars the exercise of federal jurisdiction over two
types of claims: (1) those seeking to probate or annul a will, or to administer a decedent’s
estate and (2) those seeking to dispose of property that is in the custody of the state
probate courts. Marshall v. Marshall, 547 U.S. 293, 311-12 (2006). Neither party has
asked this court to probate or annul the Purported Will or to administer George’s Estate,
and the Property at issue in this case is not in the custody of the Probate Court. Thus,
Gerald is correct that the probate exception does not apply.

10
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v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544,

570 (2007)). “A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.” 1d. “Although the evaluation is generally limited to a review of the
allegations of the complaint itself, and documents attached to the complaint as exhibits, a
court may properly take judicial notice of matters of public record without converting a

motion to dismiss into a motion for summary judgment.” Megaro v. McCollum, 66 F.4th

151, 157 (4th Cir. 2023).

The court construes paragraphs two through five of Nemeth’s motion, as an
argument that the claims against her should be dismissed pursuant to Rule 12(b)(6). See
ECF No. 18 9 2-5. The entirety of her second paragraph reads: “At the time of George
F. Niesar’s death, the Plaintiff was not an heir of George Francis Niesar (Will, attachment
A). This is a probate matter.” ECF No. 18 § 2. Though there is not any additional
argument or citations to legal authorities provided, the citation to Gerald’s Purported Will
seems to indicate that Nemeth believes Gerald cannot bring this action because he is not
named as a beneficiary in the Purported Will.” Thus, Gerald construes this paragraph as
an argument that he does not have standing to pursue this case. ECF No. 20 at 8. He
argues that Nemeth is “plainly wrong” because the South Carolina Probate Code
explicitly confers standing to personal representatives to pursue claims on behalf of an

estate. Id.

% As Gerald notes, the term “heir” is defined in the South Carolina Probate Code
as only those “who are entitled under the statute of intestate succession to the property of
a decedent.” S.C. Code Ann. § 62-1-201(20) (emphasis added).

11
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Assuming that Nemeth is indeed trying to raise a standing argument, she is
incorrect, and Gerald has standing, as personal representative, to pursue a claim on behalf
of the Estate. If Nemeth doubts this conclusion, the court refers her to the plain language
of the South Carolina Probate Code. See S.C. Code Ann. § 62-3-703(¢c) (“[A] personal
representative of a decedent domiciled in this State at his death has the same standing to
sue and be sued in the courts of this State and the courts of any other jurisdiction as his
decedent had immediately prior to death.”); see also 2d Amend. Compl. 4 30 (“[The
Probate Court] also confirmed that Gerald is authorized to pursue this action on behalf of
the Estate in this Court.”); Answer to 2d Amend. Compl. 4| 2 (admitting the allegations in
paragraph 30 of the second amended complaint); Fed. R. Civ. P. 17(a)(1)(A)—(B) (stating
that an executor or administrator may prosecute an action “in the name of the real party in
interest”). Therefore, to the extent Nemeth is arguing that Gerald does not have standing
to pursue a claim on behalf of the Estate, her motion is denied. Additionally, to the
extent Nemeth is arguing that Gerald does not have standing to pursue a claim in his
personal capacity, her motion is denied as moot because Gerald no longer pursues a claim
in that capacity. See 2d Amend. Compl.

Next, in paragraphs three and four of her motion, Nemeth argues that she co-
owned the Property with George as joint tenants with rights of survivorship and that such
rights did not terminate upon their divorce. ECF No. 18 99 3—4. She therefore asserts
that Gerald is incorrect when he alleges that, “[a]fter George and [Nemeth] divorced their

joint tenancy with right of survivorship in the property severed.” ECF No. 18 9 4

12
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(quoting Amend. Compl. 4 36).!° She argues that Gerald’s allegation that the joint
tenancy severed is “nonsense, especially as George named [Nemeth] sole heir in his 2018
Last Will and Testament.” ECF No. 18 9 4.

Once again, Nemeth makes her argument without citation to legal authority; once
again, Nemeth is mistaken in her conclusion; and once again, Nemeth’s error could have
been avoided had she taken the time to briefly review the plain language of the
appropriate statutes before filing her motion. If she had done so, she would have
discovered that, in South Carolina, a married couple’s joint tenancy is severed upon
divorce unless a court orders otherwise. See S.C. Code Ann. §§ 27-7-40(a)(vii) (“Any
joint tenancy in real estate held by a husband and wife with no other joint tenants is
severed upon the filing of an order or decree dissolving their marriage and vests the
interest in both the parties as tenants in common, unless an order or decree of a court of
competent jurisdiction otherwise provides.”); 62-2-507(¢c)(2) (“Except as provided by the
express terms of a governing instrument, a court order, or a contract relating to the
division of the marital estate made between the divorced individuals before or after the
marriage, divorce or annulment, the divorce or annulment of a marriage . . . severs the
interests of the former spouse in property held by them at the time of the divorce or
annulment as joint tenants with the right of survivorship so that the share of the decedent
passes as the decedent’s property and the former spouse has no rights by survivorship.

This provision applies to joint tenancies in real and personal property . . ..”). Nemeth has

19 The language Nemeth quotes comes from paragraph thirty-six of Gerald’s first
amended complaint. See ECF No. 18 4 (quoting Amend. Compl. 4 36). The exact
same language is found in paragraph thirty-three of the now-operative second amended
complaint. See 2d Amend. Compl. § 33.

13
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provided no reason to suspect that her joint tenancy with survivorship rights was not
severed upon her divorce and, in fact, concedes that the Divorce Decree between her and
George did not mention the Property. See ECF No. 18 99 3—4. As such, this portion of
her motion is denied.

Finally, Nemeth argues that this case should be dismissed or remanded because
the same action is already pending in the Probate Court. ECF No. 18 4 5. The matter in
Probate Court, however, does not bar this court from exercising jurisdiction. “Indeed,
with regard to parallel state and federal proceedings, the Supreme Court has held, over
and over . . . that in the usual case the federal court must hear the cases that fall within

their jurisdiction.”!! McLaughlin v. United Va. Bank, 955 F.2d 930, 934 (4th Cir. 1992).

As such, the pendency of the action in Probate Court does not bar this court from
asserting jurisdiction over this action, and this portion of Nemeth’s motion is denied.
3. Remand Pursuant to 28 U.S.C. § 1447(d)
Nemeth asserts, without any additional argument, that “[t]his case should be
remanded to Beaufort County Probate Court pursuant to 28 U.S.C. § 1447(d) for lack of

subject matter jurisdiction.” ECF No. 18 4 6. This portion of her motion is denied for

1 Of course, there are limited exceptions to this rule, such as abstention under the
Colorado River doctrine, but this doctrine only applies in the most “extraordinary
circumstances.” McLaughlin, 955 F.2d at 934 (citation and internal quotation marks
omitted) (citing Colorado River Water Conservation Dist. v. United States, 424 U.S. 800,
818—18 (1976)). Several factors must be considered when determining whether a court
should abstain under this doctrine, including: “1) the preference accorded to the first
court assuming jurisdiction over a res, 2) the relative inconvenience of the state and
federal forums; 3) the need to avoid piecemeal litigation; . . . 4) the relative order of the
state and federal suits[, 5)] whether a federal question is presented in the case, and [6)]
whether either the state or federal suit ‘was a contrived, defensive reaction’ to the other.”
Id. at 934-35. Nemeth has offered no argument as to why the Colorado River abstention
doctrine should apply in this case, and the Probate Court has currently stayed proceedings
pending resolution of this action. 2d Amend. Compl. § 30.

14
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two reasons. First, for reasons previously articulated, this court has subject matter
jurisdiction over this case. Second, § 1447(d) applies only to cases that were removed
from state court. See § 1447(d) (“An order remanding a case to the State court from

which it was removed is not reviewable on appeal . . . .” (emphasis added)).!? By

definition, it is not possible for a federal court to remand a case back to state court when

the case was never in state court in the first place. See Remand, Black’s Law Dictionary

(11th ed. 2019) (defining remand as “[t]he act or an instance of sending something (such

as a case, claim, or person) back for further action” (emphasis added)); see also Pekin Ins.

Co. v. C.R. Onsrud. Inc., 2020 WL 2334084, at *3 (W.D.N.C. May 11, 2020) (“[T]his

case has never been in state court so there is no removal for the Court to review nor is
there any state court to which the case could be ‘remanded’ or returned.”); Singletary v.

Aiken Cnty. Code Enf’t Div., 2023 WL 1786264, at *5 (D.S.C. Jan. 5, 2023) (“The

undersigned therefore recommends that Defendants’ Motion to Remand State Law
Claims be dismissed without prejudice, as Singletary’s claims were never removed in the

first instance” (emphasis and citation omitted)), report and recommendation adopted

2023 WL 1785751 (D.S.C. Feb. 6, 2023). Thus, this portion of Nemeth’s motion is
denied.

In sum, the court denies Nemeth’s motion to dismiss or remand in its entirety.

12 Beyond that, even if remand pursuant to § 1447 were appropriate in this case,
Nemeth still would have failed to have identified the statute’s appropriate subsection, as
subsection (d) governs appellate review of a district court’s decision to remand a case
back to state court. § 1447(d); see also Things Remembered, Inc. v. Petrarca, 516 U.S.
124, 127-28 (1995).

15
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B. Gerald’s Motion for Summary Judgment

Gerald is seeking summary judgment on his first cause of action for conversion.
ECFR No. 20 at 12. To prevail in a conversion claim under South Carolina law, “a
plaintiff must prove (1) an interest by the plaintiff in the thing converted; (2) the
defendant converted the property to his or her own use; and (3) the use was without the

plaintiff’s permission.” Builders Source Direct v. Cosco Logistics (Ams.) Inc., 2008 WL

11349731, at *11 (D.S.C. Mar. 25, 2008).

Gerald argues that the evidence in the record establishes each of these elements.
As for an interest in the thing converted, Gerald argues that the Estate had an interest in
the Property because the Estate owned a one-half interest in the Property by virtue of
George’s tenancy in common after his divorce, and therefore the Estate has an interest in
one-half of the proceeds of that sale. ECF No. 20 at 13. Gerald then asserts that the
second element is satisfied because it is undisputed that Nemeth sold the Property to the
District and did not distribute the proceeds to the Estate. Id. (citing ECF Nos. 20-5; 20-
6). Finally, Gerald argues that it is uncontroverted that the Estate did not give Nemeth
permission to sell the Property, meaning that the third conversion element is satisfied. Id.
at 13—14. As such, Gerald argues that summary judgment should be granted on the
conversion claim and that the court should order Nemeth to pay $443,000.00—what he
calculates to be half of the proceeds from the sale of the Property plus prejudgment and
post-judgment interests—to the Estate. Id. at 14.

In response, Nemeth simply recycles the now-familiar positions she takes on the
other motions pending before the court. She argues that summary judgment should not

be granted because Gerald was not named as an “heir” in George’s will. ECF No. 21 at

16
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2. Therefore, she says that he does not have standing to bring the claim and that this
matter should be remanded to the Probate Court.'> ECF No. 21 at 2.

As previously explained, Gerald has standing to bring this claim on behalf of the
Estate, and this case cannot be remanded to the Probate Court. Nevertheless, the court
denies Gerald’s motion for reasons unrelated to Nemeth’s nonsensical and unhelpful
response.

Under South Carolina law, a cause of action for conversion cannot be sustained

when the thing converted is an interest in real property. See Equitable Tr. Co. of

Columbia v. Columbia Nat’l Bank, 142 S.E. 811, 813—-14 (S.C. 1928) (“The cause of

action set up by the plaintiff is one in tort for damages for conversion, and such an action
does not lie for an exercise of dominion or control over real property or the assumption of
the right to dispose of the same, even though the exercise of such dominion or the

assumption of such right is in denial of the rights of a true owner.”); Hawkins v. City of

Greenville, 594 S.E.2d 557, 566 (S.C. Ct. App. 2004) (“It is well settled that a conversion

action does not lie when alleging the exercise of dominion or control over real

property.”); Rains v. Chase Bank USA, N.A., 2014 WL 12538163, at *4 (D.S.C. Mar. 21,

2014), aff’d sub nom. Wade v. Chase Bank, USA N.A., 583 F. App’x 291 (4th Cir.

2014). Thus, even if Gerald is correct that Nemeth acted unlawfully when she disposed

of the Property without providing any of the proceeds to the Estate, conversion is not the

13 In support of this argument, Nemeth cites only two sources of legal authority.
ECF No. 21 at 2. The first is Article III, Section 2, Clause 1 of the United States
Constitution (the often-called “cases and controversies clause”). Id.; see U.S. Const. art.
II1, § 2, cl. 1. The second is the United States Supreme Court’s decision in Allen v.
Wright, 468 U.S. 737, 752 (1984)), which she cites for the proposition that “[f]ederal
courts may exercise power only ‘in the last resort, and as a necessity[.”]” ECF No. 21 at
2.

17
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proper cause of action for vindication of the Estate’s rights.!* The court therefore denies
Gerald’s motion for summary judgment.

C. Nemeth’s Motion for More Definite Statement

In her motion for a more definite statement, Nemeth challenges the sufficiency of
Gerald’s response to her Request to Admit Number One. ECF No. 23 at 1. In this
Request, Nemeth asked, “The attached copy of the 2018 Will of George Niesar is a true
copy of a real document?” ECF No. 23-1. Gerald responded,

Plaintiff lacks personal knowledge as to whether the attached purported

copy of the 2018 Will of George Niesar...is a true copy of a real

document, and, thus, the information known or readily obtainable by

Plaintiff is insufficient to enable Plaintiff to admit or deny this Request after

reasonable inquiry. Plaintiff further responds that Defendant had not

submitted the Purported Will to probate following George Niesar’s death
on October 7, 2022, until over a year after George Niesar’s death.

Nemeth notes that she submitted the Purported Will to the Probate Court on
November 15, 2023, and asserts that Gerald, as the personal representative of the Estate,
“should not therefore deny the existence and authenticity of the Will leaving everything
to the Defendant.” ECF No. 23 at 2. She argues that Gerald’s response to her Request to

Admit was “evasive” and “interposed solely for delay.” ECF No. 23 at 1.

4 Even if Gerald’s brief could be read as an argument that the thing converted
was the proceeds from the sale of the Property, rather than the Property itself, see ECF
No. 20 at 13—14, the second amended complaint clearly alleges that the item converted
was the Property, see 2d Amend. Compl. § 36 (“[Nemeth] exercised unauthorized control
over the Property and converted the Property completely for her own use through the
sale.”). Moreover, while the court has not been able to locate any cases in which South
Carolina courts have ruled on whether conversion is the proper cause of action when the
thing converted was the proceeds from the sale of real property, at least one court in
another jurisdiction has faced the issue and ruled that a conversion action cannot lie in
such instances. See Marin v. Wells Fargo, N.A., 2021 WL 5049111, at *9-10 (D.S.D.
Sept. 27, 2021).
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In response to the motion, Gerald asserts that he has never been in possession of
the Purported Will, that Nemeth did not produce the Purported Will for the Probate Court
until over a year after George’s death, and that the Probate Court has not ruled on
whether the Purported Will is George’s valid will. ECF No. 34 at 4. Therefore, Gerald
argues that his response to the Request to Admit is sufficient because it specifically
describes why he can neither admit nor deny, as required by Rule 36. Id.

Rule 36 states:

If a matter is not admitted, the answer must specifically deny it or state in
detail why the answering party cannot truthfully admit or deny it. A denial
must fairly respond to the substance of the matter; and when good faith
requires that a party qualify an answer or deny only a part of the matter, the
answer must specify the part admitted and qualify or deny the rest. The
answering party may assert lack of knowledge or information as a reason
for failing to admit or deny only if the party states that it has made
reasonable inquiry and that the information it knows or can readily obtain
is insufficient to enable it to admit or deny.

Fed. R. Civ. P. 36(a)(4)."

The court does not understand Nemeth’s argument for this motion. First, Gerald,
very clearly, states in his filings in the Probate Court that he does not have sufficient
knowledge to say whether or not the Purported Will is valid. See ECF No. 20-14 at 4.
Second, the court is not sure how his being personal representative of the Estate qualifies
him to determine the validity of a will, about which he has no prior knowledge. Gerald’s
response to the Request to Admit is adequate under Rule 36 because it explains that he

lacks sufficient information to determine whether the Purported Will is indeed George’s

15 Nemeth bases her motion on the equivalent rule under the South Carolina Rules
of Civil Procedure. See ECF No. 23 at 1 (citing S.C. R. Civ. P. 36 and 37). Nemeth is
again reminded that this case is currently in federal court, meaning the Federal Rules of
Civil Procedure generally apply. See Wright v. Cent. States, Se. & Sw. Areas, Health &
Welfare Fund, 440 F. Supp. 1235, 1236 (D.S.C. 1977).
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valid will. See ECF No. 23-1; Fed. R. Civ. P. 36(a)(4). As such, the court denies
Nemeth’s motion for a more definite statement.

D. Nemeth’s Motion for Sanctions

Much like the other motions Nemeth brings before the court, the purported legal
and factual justifications for Nemeth’s motion for sanctions are nonsensical. As for the
motion’s legal footing, Nemeth indicates in the preamble that she is moving pursuant to
Federal Rule of Civil Procedure 11, but she later indicates that the motion is brought
pursuant to not just Rule 11 but also 28 U.S.C. § 1927, and South Carolina’s FCPSA.
ECF No. 24 at 1, 3. However, she does not provide any argument or reference to 28
U.S.C. § 1927 aside from this one lonely citation, and the only argument she makes
pursuant to the FCPSA is based on a version of the statute that was repealed nearly
twenty years ago.'® See ECF No. 24 at 3-4. Because Nemeth has completely abdicated
her responsibility to make any argument based on either 28 U.S.C. § 1927 or the current

version of the FCPSA, the court denies her motion to the extent it is based on either of

16 Nemeth bases her motion on the version of the FCPSA that she quotes from the
South Carolina Court of Appeal’s decision in Kilcawley v. Kilcawley, 440 S.E.2d 892,
893 (S.C. Ct. App. 1994). ECF No. 24 at 3. Yet the South Carolina General Assembly
repealed that version of the FCPSA and replaced it with the current version of the statute
in 2005. See Economic Development, Citizens, and Small Business Protection Act of
2005, H.B. 3008, 116th Sess. 2005 S.C. Act No. 27, § 5. Thus, Nemeth has provided no
argument based on the FCPSA in its current, operative form. See ECF No. 24 at 3—4.

If counsel plans to reference statutory text in the future, the court recommends
locating and quoting from the statute directly, rather than relying on a recitation of the
statutory text found in a thirty-year-old case.
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these two statutes.!” The court will therefore analyze Nemeth’s motion exclusively to the

extent it is brought under Federal Rule of Civil Procedure 11.'®

17 Even if Nemeth’s motion were properly supported by arguments based on
either 28 U.S.C. § 1927 or the FCPSA, it would still be denied. Section 1927 provides:

Any attorney or other person admitted to conduct cases in any court of the
United States or any Territory thereof who so multiplies the proceedings in
any case unreasonably and vexatiously may be required by the court to
satisfy personally the excess costs, expenses, and attorneys' fees reasonably
incurred because of such conduct.

28 U.S.C. § 1927. The motion is denied to the extent it is brought pursuant to this section
because there is no evidence that Gerald’s counsel “multiplie[d] the proceedings in [this]
case unreasonably [or] vexatiously.” See id.

Likewise, even if Nemeth had managed to identify the operative version of the
FCPSA, the court still would deny her motion. The current version of the FCPSA
provides:

At the conclusion of a trial and after a verdict for or a verdict against
damages has been rendered or a case has been dismissed by a directed
verdict, summary judgment, or judgment notwithstanding the verdict, upon
motion of the prevailing party, the court shall proceed to determine if the
claim or defense was frivolous.

S.C. Code Ann. § 15-36-10(C)(1) (emphasis added). Thus, “[m]otions made pursuant to
the FCPSA are post-trial motions,” Holmes v. E. Cooper Cmty. Hosp., Inc., 758 S.E.2d
483, 495 (S.C. 2014), and assertions for FCPSA violations are unripe before the
conclusion of the case, see State Farm Fire & Cas. Co. v. Lang, 2021 WL 3856187, at *6
(D.S.C. Aug. 27, 2021) (dismissing a FCPSA counterclaim without prejudice as unripe).
Thus, to the extent Nemeth grounds her motion in the FCPSA, the court denies the
motion because it is unripe at this stage in the proceedings. See S.C. Code Ann. § 15-36-
10.

'8 The only cases Nemeth cites in support of sanctions under Rule 11 are the
South Carolina Court of Appeal’s decision in Kilcawley, 440 S.E.2d at 893 n.2, and
several cases that were decided by the United States Court of Appeals for the Sixth
Circuit. See ECF No. 24 at 3—4. The language Nemeth quotes from Kilcawley clearly
indicates that the court is discussing Rule 11 of the South Carolina Rules of Civil
Procedure, not the Federal Rules of Civil Procedure. See ECF No. 24 at 4 (“We take this
opportunity to remind the bar of the significance of an attorney’s signature on a pleading
or motion under Rule 11(a), SCRCP.” (emphasis added) (quoting Kilcawley, 440 S.E.2d
at 893 n.2)). Moreover, the cases decided by the Sixth Circuit, while persuasive, are not
binding on this court. Consequently, Nemeth has not cited to a single case that is
mandatory precedent on this court in support of her motion for sanctions.
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Rule 11 requires that an attorney or unrepresented party certify in all pleadings,
written motions, or other papers

that to the best of the person’s knowledge, information, and belief, formed
after an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the cost of
litigation;

(2) the claims, defenses, and other legal contentions are warranted
by existing law or by a nonfrivolous argument for extending,
modifying, or reversing existing law or for establishing new law;

(3) the factual contentions have evidentiary support or, if
specifically so identified, will likely have evidentiary support after
a reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence
or, if specifically so identified, are reasonably based on belief or a
lack of information.

Fed. R. Civ. P. 11(b). The court is empowered to impose sanctions, either on its own
initiative or on a party’s motion, for violation of this rule. Fed. R. Civ. P. 11(c).

The factual basis of Nemeth’s motion is also unclear. She begins the motion, in a
section labeled “procedure,” by repeating the various arguments she raised when

discussing the three other motions currently pending before the court. See ECF No. 24 at

The court further notes that several of Nemeth’s citations in her motion for
sanctions are exceptionally confusing and difficult to follow. For instance, despite citing
multiple cases from the Sixth Circuit, one of her citations to a decision of that court
follows a completely different format from the others. See ECF No. 24 at 4. This
citation does not mention the court that made the decision; whether the decision was
published; or if it was published, where in the federal reporter the decision can be found.
Nemeth’s citation to Kilcawley is similarly bewildering. Her first citation to this case
does not mention the court that made that decision, and her second does not follow any
standard method of pinpointing the portion of the opinion to which she is alluding. See
id. at 3—4. While the court is not typically a stickler for proper citations, the court could
better follow Nemeth’s argument if it were not simultaneously trying to discover the
secret of Nemeth’s cryptic references.
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1-2. She, once again, asserts that this case should be dismissed or remanded back to state
court because (1) the amount in controversy requirement to invoke this court’s diversity
jurisdiction is not met because Gerald seeks recovery of $24,000, (2) Gerald is not listed
as an “heir” in George’s Purported Will, (3) the Property was deeded to George and
Nemeth as joint tenants with survivorship rights, and (4) there is another action pending
between these same parties in the Probate Court. Id. Then, in a section labeled
“sanctions,” she asserts that Gerald’s counsel should “be ordered to pay all [her] attorney
fees in defending this action in this Honorable Court.” Id. at 3. However, she does not
include any specific accusations of wrongdoing against Gerald’s counsel.!® Instead, she
simply “requests the court determine whether [Gerald’s] attorney conducted an adequate
pre-filing investigation as to the plausibility of his allegations and the legal and factual
merits of his claims and why this has not needlessly prolonged the proceedings.” Id.
From this, the court infers that Nemeth believes sanctions are appropriate because
Gerald’s claims are frivolous for the reasons listed in the first section of her motion.

As previously explained, the court has jurisdiction over this case, and Nemeth is
simply incorrect when she argues that this case should be, or even can be, remanded to

state court. Beyond that, neither the existence of the Purported Will nor the fact that she

19 The closest Nemeth comes to specifically alleging wrongdoing is when she
asserts that Gerald’s counsel failed to ask her whether George had a valid will prior to
filing the action in Probate Court. ECF No. 24 at 4. The court finds that this is not a
basis for sanctions. Even if it were, this argument mentions only Gerald’s counsel’s
investigation prior to filing an action in a different court.

Nemeth also fails to identify any specific factual misstatement in any of Gerald’s
pleadings or court filings. Indeed, rather than denying the existence of George’s will, the
second amended complaint merely alleges that Gerald initiated proceedings in the
Probate Court upon finding that no will had yet been filed and that the 30-day deadline
for doing so had expired, 2d Amend. Compl. 99 24-25, and Nemeth has admitted that this
allegation is true, Answer to 2d Amend. Compl. 9 2.
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and George once owned the Property as joint tenants with survivorship rights makes
Gerald’s claims frivolous. As such, Nemeth’s motion for sanctions is denied.?’

III. CONCLUSION

For the foregoing reasons, the court DENIES Nemeth’s motion for summary
judgment, DENIES Gerald’s motion for summary judgment, DENIES Nemeth’s motion
for a more definite statement, and DENIES Nemeth’s motion for sanctions.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

July 15, 2024
Charleston, South Carolina

20 The court reminds Nemeth’s counsel of the possible consequences of filing a
motion for sanctions pursuant to Federal Rule of Civil Procedure 11. Under this rule, the
court has authority to award “the prevailing party the reasonable expenses, including
attorney’s fees, incurred for the motion.” Fed. R. Civ. P. 11(c)(2) (emphasis added). In
other words, there are circumstances in which a party who moves for sanctions pursuant
to this rule and loses may have to pay the non-movant’s expenses in defending the
motion. See, e.g., Commonwealth Grp.-Winchester Partners, L.P. v. Winchester
Warehousing, Inc., 2007 WL 4210455, at *4 (W.D. Va. Nov. 27, 2007).

What’s more, Nemeth’s counsel has himself made numerous errors in this case to
include: violating this court’s local civil rules, failing to provide a legal memorandum in
support of a motion, supporting motions with legal arguments and reasoning that are
scant or completely absent, improperly citing to the South Carolina Rules of Civil
Procedure, citing to a non-existent Federal Rule of Civil Procedure, seeking to remand a
case to state court that was never in state court in the first place, failing to read or
comprehend the plain language of the appropriate governing statutes, and citing to a
statute that was repealed in 2005. With blunders so obvious and so avoidable, counsel
should be especially cautious when hurling stones lest his glass house come plummeting
down.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
BEAUFORT DIVISION

Gerald Viglione Niesar, as Personal ) No. 9:23-cv-04660-DCN
Representative of the Estate of George )
Francis Niesar, )
)
Plaintiff, ) PLAINTIFF’'S MOTION TO ALTER
VS. ) OR AMEND OR FOR
) RECONSIDERATION
Christine Nemeth, )
)
Defendant. )
)
)

INTRODUCTION

Plaintiff Gerald Viglione Niesar, as Personal Representative of the Estate of George
Francis Niesar (“the Estate” or “Plaintiff”), hereby moves for the Court to reconsider and alter or
amend its Order dated July 15, 2024 (the “Order”), pursuant to FED. R. Civ. P. 54(b). In the Order,
the Court denied Plaintiff’s Motion for Summary Judgment (“the Motion”) because it viewed
Plaintiff’s conversion cause of action as an improper claim for conversion of real property. The
Court should reconsider and alter or amend the Order for two reasons.

FEirst, the Court apparently misunderstood or overlooked Plaintiff’s stated position that he
is seeking money damages the Estate incurred when Defendant Christine Nemeth (*Nemeth”)
absconded with all of the proceeds from the sale of the property located at 1105 Bluffton Parkway,
Bluffton, SC 29910 (“the Property”), and he does not seek damages arising from the sale of the
Property itself. In fact, George Francis Neisar (“the Decedent”) signed the contract of sale before
he died, and now the Estate is only seeking its one-half share of the money Nemeth received from

that transaction. Further, Plaintiff repeatedly alleges that the proceeds of the sale were converted,
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and that is the gravamen of the claim. At worst, the allegation in the Complaint that Nemeth
converted the Property should be viewed as merely pleading in the alternative, and it should be
disregarded on that basis. And last, Nemeth’s failure to raise this argument at all and the Court’s
decision not to give Plaintiff notice and an opportunity to be heard precluded Plaintiff from having
a fair opportunity to address this basis for denial of the Motion.

Second, the Court committed clear error in ruling that a claim for the proceeds from a sale
of real property is an improper claim for conversion of real property. Failing to analyze how the
South Carolina Supreme Court would decide this unresolved question of state law, the Court
instead relied upon one wrongly decided case from another jurisdiction® which is not consistent
with South Carolina law which supports the opposite conclusion. The Court should have
considered these factors, and if it had done so, the Court would have granted the Motion for
Summary Judgment.

LEGAL STANDARD

Pursuant to Rule 54(b), any order that “adjudicates fewer than all the claims or the rights
and liabilities of fewer than all the parties does not end the action as to any of the claims or parties
and may be revised at any time before the entry of a judgment adjudicating all the claims and all
the parties’ rights and liabilities.” FED. R. Civ. P. 54(b). An interlocutory order can be “reviewed
by the district court, on motion or sua sponte, at any time prior to the entry of a final judgment.”
Fayetteville Investors v. Commercial Builders, Inc., 936 F.2d 1462, 1472 (4th Cir. 1991).
“[R]eview of an interlocutory order under Rule 54 is not subject to the restrictive standards of
motions for reconsideration of final judgments under Rule 60,” and it is “within the plenary power

of the Court that rendered [it] to afford such relief ... as justice requires.” Id. at 1472—73. An order

1 See Marin v. Wells Fargo, N.A., 2021 WL 5049111, at *9-10 (D.S.D. Sept. 27, 2021).
2
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may be amended under Rule 54(b) based upon (1) a subsequent trial producing substantially
different evidence; (2) a change in applicable law; or (3) clear error causing manifest injustice.
U.S. Tobacco Cooperative Inc. v. Big South Wholesale of Virginia, LLC, 899 F.3d 236, 257 (4"
Cir. 2018). Plaintiff requests amendment of the Order based upon clear error causing manifest
injustice.

ARGUMENT

l. Plaintiff adequately pleaded conversion of the proceeds in the Second Amended
Complaint and Motion for Summary Judgment

In seeking summary judgment and pleading the claim for conversion, Plaintiff alleged that
the converted property at issue in Plaintiff’s conversion cause of action is the proceeds of the sale,
and not the real property itself. Accordingly, the Court erroneously characterized Plaintiff’s
conversion action as one for conversion of real property.

Both the Second Amended Complaint and the Motion for Summary Judgment allege that
Plaintiff seeks a recovery for conversion of the proceeds of sale, not conversion of the Property
itself. The Court based its ruling on one allegation in the Complaint — paragraph 36 — in which
Plaintiff alleged that “Defendant exercised unauthorized control over the Property and converted
the Property completely for her own use through this sale.” (See Order, ECF No. 39, p. 18 n. 14).
But that paragraph, which admittedly should not have referenced the defined term “the Property,”
does not stand alone. In numerous paragraphs, the Complaint unambiguously alleges that the
conversion claim relates to Nemeth’s wrongful retention of the sales proceeds. Indeed, in the very
next paragraph (37), Plaintiff alleges that “Defendant did not distribute the proceeds . .. but rather
wrongfully collected the full sales price for herself alone.” (Second Am. Complaint, ECF No. 31,
[P 37). The Second Amended Complaint also pleads that Plaintiff demands “that Defendant return

the portion of the proceeds from the Property’s sale that rightfully belong to George’s Estate . . .”
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Id. at P 37, 40 (emphasis added). The only remedy Plaintiff seeks in the Complaint is money
damages consisting of half of the sales proceeds that Nemeth retains in her possession.

Further, Plaintiff’s Motion for Summary Judgment also argued that the converted property
is the proceeds. (See PI. [’s] Mem. in Supp. of PI. [’s] Cross-Mot. for Summ. J., ECF No. 20, p.
13-14). The Motion clarifies that Plaintiff is seeking “one-half of the proceeds from the sale of the
Property.” Id. at 13. In proving each of the three elements of the conversion claim, Plaintiff focused
on the proceeds and argued that “there is no genuine issue of material fact that Nemeth converted
half of the proceeds from the sale of the Property.” Id.

Last, even if the Court maintains that the pleaded conversion claim, at least in part was for
real property, it should construe the complaint as pleading, in the alternative, a conversion claim
only for proceeds. Federal Rule of Civil Procedure 8(d) provides that, “A party may set out 2 or
more statements of a claim or defense alternatively or hypothetically, either in a single count or
defense or in separate ones. If a party makes an alternative statement, the pleading is sufficient if
any one of them is sufficient.” In Gleaton v. Monumental Life Ins. Co., the court interpreted this
Rule to mean that a party may set out two or more statements of a claim or defense alternatively.
Gleaton v. Monumental Life Ins. Co., 719 F.Supp.2d 623, 630 (D.S.C. 2010). “Plaintiffs are
entitled to state as many claims as they have, regardless of inconsistencies, and may plead in the
alternative.” Lann v. Hill, 436 F. Supp. 463, 465 (W.D. Okla. 1977). Accordingly, if the Court is
convinced that it must interpret paragraph 36 as alleging conversion of real property, rather than
denying summary judgment altogether on the conversion claim, the Court should deny summary
judgment only as to the allegations in paragraph 36, but it should grant summary judgment on the
claim repeatedly asserted in the pleadings and the Motion for Summary Judgment that Nemeth

converted the proceeds from the property sale.
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I1. The Court erroneously ruled that conversion of the proceeds from a sale of real
property is the same thing as conversion of real property.

In reaching its conclusion, the Court noted that the courts of South Carolina have not
addressed whether proceeds from a prior sale of real property constitute personal property that
may be subject to a claim for conversion, but the Court failed to consider other, related South
Carolina state court cases, as well as decisions from Michigan, which are directly on point, and
which indicate that South Carolina would allow such a claim. It was clear error for the Court to
forego an analysis of how the South Carolina Supreme Court would rule on this question. See
Wellinv. Wellin, 135 F. Supp. 3d 502, 511 (D.S.C. 2015) (discussing the process for a federal court
to decide an unresolved issue of state law).

Under South Carolina law, an interest in real property becomes an interest only in personal
property when the owner executes a contract to sell the property. “The theory of equitable
conversion provides that under an executory contract for the sale of real estate, the equitable estate
passes to the purchaser and the bare legal title for security purposes remains in the vendor.” Brooks
v. Council of Co-Owners of Stones Throw Horizontal Prop. Regime I, 315 S.C. 474, 476, 445
S.E.2d 630, 632 (1994). Accordingly, upon entering a contract to sell real property, the seller
becomes the owner of the purchase price, and the buyer is deemed to be the equitable owner of the
real estate. See In re Restivo Auto Body, Inc., 772 F.3d 168, 177 (4" Cir. 2014) (“[U]pon
contracting to buy land, ‘in equity the vendee becomes the owner of the land, the vendor of the
purchase money.’”) (citing Himmighoefer v. Medallion Indus., Inc., 487 A.2d 282, 286 (Md.
1985)); Meltzer v. Wendell-West, 497 P.2d 1348, 1351 (Wash. 1972) (“An equitable conversion,
therefore, takes place when a contract for the sale of real property becomes binding upon the
parties. Thenceforth, the purchaser of the land is deemed the equitable owner thereof, and the seller

is considered the owner of the purchase price.”). The concept “emanates from the maxim that
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‘equity treats that as being done which should be done.”” In re Restivo, 772 F.3d at 177 (citing
Noor v. Centreville Bank, 996 A.2d 928, 932 (Md. 2010)).

Although the execution of the sales contract is not specifically pleaded in the Second
Amended Complaint or the Motion for Summary Judgment, upon information and belief, there is
no factual dispute about this. Nemeth and Decedent both executed a contract to sell the Property
to the Beaufort County School District on September 31, 2022. (Exhibit A).? Thus, on September
31, 2022, when Decedent and Nemeth entered into the contract to sell the property at issue to the
Beaufort County School District, each became the owner of their right to receive their portion of
the agreed purchase price, and neither remained an equitable owner of the real property. Because
the Decedent’s only interest was in the sales proceeds when he died, and the proceeds of sale
constituted personal, not real property, Nemeth’s retention of Decedent’s share of those proceeds
constituted a conversion of personal property.

Moreover, because Nemeth completed the sale of the Property immediately after the
Decedent died, an “actual completed transaction occurred.” See Ex Parte Lowrance, 130 S.E. 343,
345 (S.C. 1925). In cases where the real property has been sold and converted into personal
property, “[i]t is not necessary to invoke the doctrine of equitable conversion to construe into a
conversion a transaction which the parties themselves have made a fait accompli as such.” Id.
(emphasis added). In Ex Parte Lowrance and Board of Directors of Theological Seminary v.
Lowrance, a creditor brought an action seeking to recover judgment against a defendant who

fraudulently received real estate from her husband. Bd. of Dir. of Theological Seminary v.

2 The sales contract was not included in the original motion for summary judgment or the briefing relating to it
because the contract had not been included in the FOIA response from the Beaufort County School District and
because there was no dispute that the property was sold pursuant to a previously entered sales contract. The Second
Amended Complaint also does not allege that the parties entered into a sales contract on this date, but it does allege
that the “[t]he closing for the Property was set for October 31, 2022, but was then pushed back to a later date.”
Second Amended Complaint, § 20.
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Lowrance, 119 S.E. 383, 384 (S.C. 1923). Through a series of transactions, the defendant’s
insolvent husband conveyed land to her to keep the property away from creditors. Id. at 384-386.
The defendant then sold the property and retained the proceeds, which were $5,900 in cash and
various notes and mortgages totaling $35,000. Id. at 386. To protect the proceeds, the defendant
claimed that the real estate had not been converted into personalty during the sale—meaning the
homestead exemption would be allowed. See Ex Parte Lowrance, 130 S.E. at 344. The court
rejected defendant’s argument and held that the situation involved “an actual completed
transaction, as complete a transmutation of real estate into personal property as could possibly be
conceived.” Id. at 345. Similarly, here, the sale of the real estate was a fait accompli as of the date
Nemeth closed on the sale of the property, which occurred before the Estate was opened and this
lawsuit was initiated, so the property in dispute may only be viewed as personal property and
subject to a claim for conversion.

Last, not only does related precedent in South Carolina support Plaintiff’s position, but the
courts of Michigan have examined this exact question and concluded that real property sales
proceeds constitute personal property. See Alisa A. Peskin-Shepherd, PLLC v. Blume, 974 N.W.2d
835, 836 (Mich. 2022) (“It is true that proceeds of a real-estate sale are personal property and thus
may be subject to conversion.”); Stewart v. Young, 226 N.W. 222, 224 (Mich. 1929) (holding that
when real estate is sold without permission of all parties involved, “such proceeds are not real
estate, but personal property”).

Because other South Carolina precedent establishes that a real property interest becomes
a personal property interest when a sales contract is executed, and the sales contract here was

executed on September 31, 2022, only a personal property interest remained when the Decedent
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died on October 7, 2022. So, when Nemeth kept all of the sales proceeds and left town, she
converted personal property to her own use, and that conduct renders her liable for conversion.

CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that the Court vacate, alter, or
amend its Order dated July 15, 2024, and grant summary judgment in favor of Plaintiff on the

cause of action for conversion of the sales proceeds.

Respectfully submitted,
NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson
S.C. Bar No. 11987
E-Mail: robert.brunson@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
August 1, 2024
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This document was prepared by
Burr & Forman LLP (SFR)

4 Clarks Summit Drive, Suite 200
Bluffion, SC 29910

(843) 815-2171

08/01/24 Entr&l\é berSAéO-l >

1

CONTRL}CT? OF SALE

THIS CONTRACT OF SALE (“Contract™) ig made effectfve the latter date of execution below

(the “Effective Date”) by and between Beaufo
Drawer 309, Beaufort, SC 29901 (“Pmchasc
whose address is 105 Bluffton Parkway, Blutf

1. PURCHASE AND SALE OF PROP

rt Oountv School District, with an address of P.O.

") and George F. Niesar and Christine Niesar,
on, 8C 29910 (“Seller™),

contained in this Contract, Purchaser agrees to
and conditions hereafter set forth, the lots or P
any inferests appurtenant thereto, situated in B¢
as follows 1105 Bluffion qukway, 1uffton,
Numbers: R600-029-000-0034-0000 and RﬁO(

2. PURCHASE PRICE. The total Purc
EIGHTY-SIX THOUSAND AND NO/100 D
paid by Purchaser as follows:

(a) $86,000.00 earnest money de

ERTY. In consnderatxon of the mutual promises
purchase and Seller agrees to sell, upon all the terms
arcels of land, with all improvements thereon, and
aufort County, South Carolina and being descx ibed
SC 29910 with Beaufort County Tax Map Parcel
-029- OOO 0t1 A 0000 (the “Property™).

ase Price for the Property is EIGHT HUNDRED
OI,I;JARS (8886,000.00) (“Purchase Price”) to be

xmt to: be pald to and held by Escrow Agent

hereinafter named within three (3) business da' S of the Effec tive Date; and

(b) $800,000.00 in cash, due and
defined). :

oaygb ¢ by wire transfer at Closing (as hereafter

3. FURNISHINGS, SYSTEMS. That Wh

}ch gs to be conveyed to Purchaser pursuant to this

Contract includes all heating and air condltlompg systems, all fixtures attached to the Property, all
plumbing and other equipment, and shall addntnonaﬂly mc!ud= without limitation the following;

4. CONDITION OF PROPERTY. Purchas
mcludmo any personal property described in P

ser ha% tully gxamined and inspected the Property,
rag1 aph # above, and agrees to purchase them “as

Seller makes no warranty of the condltlon of such Property; however, all appliances, and

heatmg and air COl‘ldltIOHlIlg, electric and phu
Closing.

5. CONVEYANCE OF PROPERTY. At
Property to Purchaser in fee simple by genera
such as are herein agreed to be assumed by P
issued by an ALTA title insurance company, wi

nbm;g syjstem; shall be in good working order at

Josmg, Sellor shall convey marketable title to the
warranty deed, free from encumbrances, except
rchaser. If dn owner’s title commitment can be
thoult any unusual or extraordinary exceptions, this

shall constitute evidence of marketable title. As a cbndmon to Purchaser completing the Closing,
by Closing, Seller shall remove all personal ploperty, waste, and debris from the Property. Seller
shall retain a lawyer licensed in South Carolma to reptcscnt Seller in the transaction and to prepare

48330909 v1 2000416-0000181
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Escrow Agent shall not be charged with any knowledge until such facts are communicated to
Escrow Agent in writing. Escrow Agent shall not be requiréd to institute or maintain any litigation
unless indemnified to its satisfaction for its Iega.l fees, costs, disbursements and all other expenses
and liabilities to which it may, in its judgment, be subjected in connection with this action, Seller
and Purchaser shall at all times indemnify Eserow Agent against all actions, proceedings, claims
or demands arising out of this transaction. Upon the failure of Purchaser to comply with the
requirements as set forth herein and pursuzmt_tfo the above referenced Paragraph 14, Escrow Agent
shall be empowered to dispose of the earnest money deposit as provided for in said paragraph
without incurring any liability, In the event of a dispute by and between Seller and Purchaser
which cannot be resolved, Escrow Agent shall haive the option of depositing the earnest money
deposit into the Office of the Clerk of Court for Beaufort County, South Carolina pending

resolution of the disposition of said funds and upon depositing said funds, Escrow Agent shall bear
no further responsibility. I

13.  MISCELLANEQUS. If this offer is rejectéd by Seller, the earnest money deposit shall be
returned in full to Purchaser. The invalidity or unenforceability of any provision of this Contact
shall not affect the other provisions hereof and this Contract shall be construed in all respects as if
such invalid and unenforceable provision were omjtted. For the convenience of the parties hereto,
duplicate originals of this Contract may be executed and each such original shall be deemed to be
an original instrument. This Contract shall be governed and construed in accordance with the laws
of the State of South Carolina. Titles of the pfaragraphs and subparagraphs included herein have
been inserted as a matter of convenience for tefetence only and shall not affect the meaning or
construction of any of the terms or provisions hereof, This Contract and all documents and
instruments incorporated herein by specific reference are infended by the parties hereto to be the
final and entire expression of their agreement "and;cons)titutci: a complete and exclusive statement
of the terms hereof notwithstanding any representations or statements to the contrary heretofore
made. In the event of litigation relating to enforcement of rights under this Contract, the prevailing
party shall be entitled to recover all litigation expe 1ses,}'incl§|ding legal fees and coutt costs, from

the non-prevailing party. This Contract may not be amended, modified, altered or changed in any
respect whatsoever, except by a further written agréement duly executed by the parties liereto. No

failure of a party to exercise any power or right g'rhnte(;l hereunder or to insist upon strict
compliance with any obligation specified herein, and not practice at variance with the terms hercof,

shall constitute a waiver of said power or right unless expressly authored in writing by the affected

party. Seller acknowledges that the closing agent for this transaction is required by the provisions

of the Internal Revenue Code of 1986, as amefn:deda to complete and file a Form 10998 relating to
the sale and, if Seller is a non-resident of South C 'roli‘lja, a withholding return will be filed with

the South Carolina Department of Revenue, ESellgsr will cdoperate and provide all information
required to the closing agent. This Contract shall be binding upon and inure to the benefit of the
parties hereto and their respective heirs, devisees, personal representatives, successors and assi gns.

Purchaser’s authorized agent has executed this Contract as of the date below,

AS330909 v1 200041 6-000(NK)
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
) CASE NO. 2025-CP-07-00873
IN THE MATTER OF: )
GEORGE FRANCIS NIESAR )
(Decedent) )
) RETURN TO PLAINTIFF’S
GERALD VIGLIONE NIESAR, ) MOTION FOR SUMMARY JUDGMENT

Individually and as Personal Representative )

Of the Estate of Geroge Francis Niesar,
Plaintiff,

Vs.

CHRISTINE NEMETH,
Defendant.

N N N N N N N

TO: ROBERT BRUNSON, ESQ., ATTORNEY FOR THE PLAINTIFF:
PROCEDURE

1. This case was originally filed in Federal Court.
2. Plaintiff’s case was unceremoniously and informally kicked out of Federal Court by letter
of Federal Judge David C. Norton dated October 8, 2024 (attachment A).
3. Plaintiff then inexplicably filed suit against the Defendant simultaneously in Beaufort
County Probate Court and in this honorable court.
FACTS
4. At the time of George F. Niesar’s death, the Plaintiff, Gerald Viglione Niesar was not an

heir of his brother George Francis Niesar.

5. The real property in question (1105 Bluffton Parkway, Bluffton, SC 29910) that the
Plaintiff refers to in his Complaint was deeded to the decedent, George Francis Niesar and the

Defendant as joint tenants with right of survivorship.

6. The Divorce Decree between George Francis Niesar and the Defendant does not mention
the property in question and so its joint status with right of survivorship remains in effect.
1
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7. Paragraph 36 of the Amended Complaint states, “After George and Defendant divorced
their joint tenancy with right of survivorship in the property severed.” This is nonsense, especially

as_George named Christine sole heir in his 2018 Last Will and Testament (attachment B).

8. This case was not immediately probated because the estate had no assets, just a joint
checking account and the property at 1105 Bluffton Parkway, Bluffton, SC 29910.
9. Plaintiff’s contention that “the Estate owned one-half interest in the property” is absurd.
Christine was willed the property.
WHEREFORE, this case should be dismissed and remanded to the Beaufort County

Probate Court with an award of attorney fees.

s/Russ Keep, 111

Russ Keep, III

S.C. Bar #3321

Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458

Beaufort County, SC hhlaw@hargray.com
October 7, 2025 Attorney for the Defendant/
Christine Nemeth
2
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIIT

N N

COUNTY OF BEAUFORT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

Case No. 2025-CP-07-00873

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative of
the Estate of George Francis Niesar,

PLAINTIFF’'S MEMORANDUM
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

VS.
CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

Pursuant to Rule 56 of the South Carolina Rules of Civil Procedure, Plaintiff Gerald
Viglione Niesar (“Plaintiff” or “Gerald”), in his capacity as Personal Representative of the Estate
of Decedent George Francis Niesar (the “Estate”), by and through his undersigned counsel,
hereby submits this Memorandum in Support of his Motion for Summary Judgment. Plaintiff
respectfully submits that summary judgment is warranted on all of his causes of action and that
the Estate is entitled to an entry of a judgment in the amount of $443,000.00 plus pre- and post-
judgment interest.

INTRODUCTION

This dispute involves claims brought by an estate against an alleged debtor of the estate,
the Decedent’s ex-wife, Defendant Christine Nemeth (“Nemeth”). Plaintiff is Decedent’s brother
and, as Personal Representative of his Estate, seeks damages arising from Nemeth’s wrongful

conversion and retention of half of the proceeds from the sale of real property owned by Nemeth
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and Decedent initially (during their marriage) as joint tenants with rights of survivorship but,
later, as tenants in common by operation of law because of their divorce. Plaintiff asserts that
after Decedent’s death, Decedent’s Estate had an ownership right to half of the proceeds of the
sale of the property because when Decedent and Nemeth divorced in 2007, their joint tenancy
with rights of survivorship in the Property severed. It is undisputed that Nemeth sold the property
after Decedent’s death and did not share any of the proceeds from the sale of the property with
Decedent’s Estate. Plaintiff now seeks to recover from Nemeth those wrongfully converted
assets that rightfully belong to Decedent’s Estate.

BACKGROUND

Decedent married Nemeth on March 29, 1989. Exhibit A, at 2, 19; Complaint, at | 6;
Answer, at | 2. Decedent was previously married and had two children from this former
marriage. Compl., at 1 7; Answer, at § 2. Decedent and Nemeth had no children together.
Compl., at 1 7; Answer, at 2. During their marriage, Decedent and Nemeth purchased the
property known as 1105 Bluffton Parkway, Bluffton, South Carolina 29910, with Beaufort
County Tax Map Parcel Numbers R600-029-000-0034-0000 and R600-029-000-011A-0000 (the
“Property”) as joint tenants with rights of survivorship. Exhibit B; Compl., at § 8; Answer, at { 2.
There was no mortgage on the Property. Compl., at  8; Answer, at § 2. Nemeth filed for divorce
on May 7, 2007, and the Final Order of Divorce was issued by the Beaufort County, South
Carolina Family Court on July 18, 2007. Exhibit A; Compl., at § 9; Answer, at { 2. The Final
Order of Divorce does not reference the Property at all. Exhibit A; Defendant’s Return to
Plaintiff’s Motion for Summary Judgment (“Return”), at { 6. It was at this point that, by simple

operation of law, Nemeth’s and Decedent’s joint tenancy with rights of survivorship severed and
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became a tenancy in common without rights of survivorship. See S.C. Code Ann. 8§ 27-7-
40(a)(vii); 62-2-507(c)(2).

On September 3, 2022, Decedent and Nemeth entered into a contract to sell the Property
to the Beaufort County School District (“BCSD”) for $886,000, with a closing date of October
31, 2022. Exhibit C; Compl., at | 14; Answer, at | 2. Through several emails on or around
October 5, 2022, Decedent and Nemeth’s attorney informed the BCSD that Decedent was
hospitalized and his outcome was uncertain. Compl., at  14; Answer, at { 2.

As Nemeth admits, Decedent died on October 7, 2022. Exhibit D; Compl., at | 15;
Answer, at 2. On the day of Decedent’s death, Nemeth forwarded to the BCSD a picture of a
Power of Attorney (the “POA”) executed in her favor by Decedent on December 17, 2018 and
indicated that because Decedent lacked capacity to close the sale of the Property, Nemeth would
close for him pursuant to her authority under the POA. Exhibit E; Compl., at § 16; Answer, at
2. On October 12, 2022, Nemeth executed and delivered to the BCSD an affidavit falsely stating
the POA remained in force and that Decedent was still alive, even though Decedent died five
days earlier, and the POA terminated upon his death under S.C. Code Ann. § 62-8-110(a)(1).
Exhibit F. On or about October 31, 2022, Nemeth sold the Property to the BCSD for

$886,000.00 (the “Sale”). Exhibit G; Exhibit H; Exhibit | (stating that the “effective date of

closing” was October 31, 2022). Nemeth is the only grantor present on the deed conveying the
Property, and Nemeth alone collected the full amount of the Sale’s proceeds. Exhibits G—H. It
was only after receiving the entire proceeds that Nemeth on November 3, 2022 recorded
Decedent’s death certificate, wrongfully concealing his death until the transaction had closed.

Exhibit D.
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STANDARD OF REVIEW

In South Carolina, summary judgment is proper when the pleadings, depositions,
affidavits, and discovery on file show there is no genuine issue of material fact such that the
moving party must prevail as a matter of law. See Rule 56(c), SCRCP; Knight v. Austin, 396 S.C.
518, 521, 722 S.E.2d 802, 804 (2012); Kitchen Planners, LLC v. Friedman, 440 S.C. 456, 463,
892 S.E.2d 297, 301 (2023) (eliminating the “mere scintilla” standard and holding the proper
standard is the *“genuine issue of material fact” standard set forth in the text of Rule 56(c),
SCRCP). In determining whether any triable issues of fact exist, the evidence and all inferences
which can be reasonably drawn therefrom must be viewed in the light most favorable to the non-
moving party. Shaw v. City of Charleston, 351 S.C. 32, 38, 567 S.E.2d 530, 534 (2002).
Although a court considering summary judgment is to view the evidence in the light most
favorable to the non-moving party, “a party may not create a genuine issue of material fact
through speculation or guesswork.” In re Eleanor McCarthy Lenahan Tr. under agreement
Dated July 12, 2001, 428 S.C. 598, 605, 836 S.E.2d 793, 797 (Ct. App. 2019).

ARGUMENT

None of the facts material to Plaintiff’s claims are in dispute. This case presents only pure
questions of law, which should be decided in Plaintiff’s favor. Accordingly, the Court should
grant summary judgment on all of Plaintiff’s claims.

. Plaintiff is entitled to summary judgment on his claim for conversion.

Conversion is the “unauthorized assumption and exercise of the right of ownership over
goods or personal chattels belonging to another, to the alteration of the condition or the exclusion
of the owner’s rights.” Regions Bank v. Schmauch, 354 S.C. 648, 667, 582 S.E.2d 432, 442 (Ct.

App. 2003) (citation and internal quotation marks omitted). To establish a cause of action for
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conversion, “a plaintiff must prove (1) an interest by the plaintiff in the thing converted; (2) the
defendant converted the property to his or her own use; and (3) the use was without the
plaintiff’s permission.” Builders Source Direct v. Cosco Logistics (Americas) Inc., 2008 WL
11349731, at *11 (D.S.C. 2008) (citing Crane v. Citicorp Nat’l Servs., Inc., 313 S.C. 70, 437
S.E.2d 50 (1993), superseded by statute on other grounds)). “[I]t is essential that the plaintiff
establish either title to or right to the possession” of the property at the time of conversion.
Regions Bank, 354 S.C. at 667, 582 S.E.2d at 442 (citation and internal quotation marks
omitted).

The first element of conversion is met here because the Estate owned a one-half interest
in the Property at the time of the Sale and was, therefore, entitled to receive one half of the
proceeds of the Sale.! That is because the joint tenancy with rights of survivorship in which
Nemeth and Decedent owned the Property was severed by their divorce in 2007 pursuant to
South Carolina Code sections 27-7-40(a)(vii) and 62-2-507(c)(2).

Nemeth admits that she and Decedent divorced in 2007. Compl., at § 9; Answer, at { 2.

She also admits the divorce order did not reference or disclose the Property. Exhibit A; Return, at

! Plaintiff acknowledges that a conversion action “does not lie when alleging the exercise of
dominion or control over real property.” Hawkins v. City of Greenville, 358 S.C. 280, 297, 594
S.E.2d 557, 566 (Ct. App. 2004). However, as Plaintiff’s Complaint makes clear, the subject
property of the conversion claim are the proceeds from the Sale of the Property, not the Property
itself. Proceeds from the sale of real property are personal property and, therefore, may be
subject to a conversion claim. See SSI Med. Servs., Inc. v. Cox, 301 S.C. 493, 498, 392 S.E.2d
789, 792 (1990) (“Money may be the subject of conversion when it is capable of being identified
and there may be conversion of determinate sums even though the specific coins and bills are not
identified.”; affirming summary judgment in plaintiff’s favor on its claim for conversion where
plaintiff sufficiently established defendant wrongfully retained at least $121,489.64 from the sale
of automobiles leased by plaintiff); Alisa A. Peskin-Shepherd, PLLC v. Blume, 974 N.W.2d 835,
836 (Mich. 2022) (“It is true that proceeds of a real-estate sale are personal property and thus
may be subject to conversion.”); Stewart v. Young, 226 N.W. 222, 224 (Mich. 1929) (holding
that when real estate is sold without permission of all parties involved, “such proceeds are not
real estate, but personal property”).
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1 6. Those two facts alone are sufficient to sever Nemeth’s rights of survivorship under South
Carolina law.

S.C. Code § 27-7-40(a)(vii) clearly and unequivocally states, “Any joint tenancy in real
estate held by a husband and wife with no other joint tenants is severed upon the filing of an
order or decree dissolving their marriage and vests the interest in both the parties as tenants in
common, unless an order or decree of a court of competent jurisdiction otherwise provides.”
(emphasis added). Similarly, S.C. Code § 62-2-507(c)(2) provides:

Except as provided by the express terms of a governing instrument, a court order,
or a contract relating to the division of the marital estate made between the
divorced individuals before or after the marriage, divorce or annulment, the
divorce or annulment of a marriage . . . severs the interests of the former
spouses in property held by them at the time of the divorce or annulment as
joint tenants with the right of survivorship so that the share of the decedent
passes as the decedent's property and the former spouse has no rights by
survivorship. This provision applies to joint tenancies in real and personal
property, joint and multiple-party accounts in banks, savings and loan
associations, credit unions, and other institutions, and any other form of co-
ownership with survivorship incidents.

Id. (emphasis added).

Thus, because the divorce order does not provide otherwise, nor is there any other court
order or governing instrument that provides otherwise, Decedent’s and Nemeth’s joint tenancy
with rights of survivorship in the Property severed upon their divorce and became a tenancy in
common without any rights of survivorship.

Nemeth has made no argument as to how she retained survivorship rights in light of these
statutes but incorrectly asserts without any explanation that she retained rights of survivorship
upon Decedent’s death because of a document dated December 17, 2018 and titled, “Last Will
and Testament of George Francis Niesar” (“Purported Will”) that claims to make Nemeth the

sole beneficiary of all of Decedent’s property, including his real estate. The Purported Will,
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however, could not change the fact that Decedent’s and Nemeth’s joint tenancy previously
severed upon their divorce in 2007 and that the Property, therefore, became a part of Decedent’s
Estate upon his death. Further, the personal representative of an estate obviously has superior
rights to all assets in a probate estate for the very purpose of protecting the rights of all
beneficiaries, interested persons, and, as here, creditors of the estate. Estate of Livingston v.
Livingston, 404 S.C. 137, 145, 744 S.E.2d 203, 208 (Ct. App. 2013) (holding that “[b]ecause [the
personal representative] retained the authority over the estate as the PR, the [real] property did
not pass to [the devisee named in the Will to inherit the real property] despite his status as a
named heir in the will. The probate code presents this as an absolute right derived out of
necessity to manage the estate. Thus, when a PR asserts his or her authority over the property,
the PR usurps the rights of the heirs regarding control of the real property while the estate is still
being administered.”).

Accordingly, after Decedent’s death, Nemeth did not own the Property outright; instead,
Nemeth and Decedent’s Estate each had an equal ownership percentage in the Property.
Therefore, there is no dispute that one-half of the proceeds from the Sale legally and equitably
belonged to the Estate.

The second element of conversion is also satisfied. Nemeth does not and cannot dispute
that she sold the Property to the BCSD for $886,000, that Nemeth is the only grantor present on
the deed conveying the Property to the BCSD, and that Nemeth collected the full purchase price
after the Sale and kept it for herself alone without distributing the proceeds equally between
herself and the Estate. Exhibits G-H. As a result, there is no genuine issue that Nemeth
converted half of the proceeds from the Sale of the Property and, thereby, converted an asset that

rightfully belongs to Decedent’s Estate.
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With respect to the third element of conversion, there is no factual dispute that the Estate
did not permit or authorize Nemeth to keep the full proceeds from the Sale. It is uncontroverted
that before Nemeth sold the Property and appropriated all of the Sale proceeds for herself alone,
she did not submit any Will of Decedent to probate or petition for her appointment as Personal
Representative of the Estate.

Therefore, the Court should enter summary judgment in favor of Plaintiff on his claim for
conversion, and the Court should order Nemeth to pay damages equal to $443,000.00, which is
half of the proceeds from the Sale, plus pre-judgment and post-judgment interest. Robbins v.
First Fed. Sav. Bank, 294 S.C. 219, 225, 363 S.E.2d 418, 422 (Ct. App. 1987) (stating that “the
measure of damages for money which has been converted is its amount with legal interest from
the date of conversion”).

1. Plaintiff is entitled to summary judgment on his claim against Nemeth for
liability as executor de son tort.

Plaintiff is also entitled to summary judgment on his cause of action against Nemeth for
her liability as an executor de son tort of Decedent’s Estate. Under S.C. Code Ann. § 62-3-619,
“[a]ny person who obtains, receives, or possesses property of whatever kind, belonging to the
decedent, by means of fraud or without paying valuable consideration equivalent to the value of
the property, shall be charged and chargeable as executor of his own wrong (executor de son
tort) with respect to the goods and debts.” In such cases, “[t]he value of the property is charged
to the executor de son tort,” and “shall be deducted from any distribution or payment of any
claim or commission to which the executor de son tort is entitled from the estate.” Id.

As discussed at greater length above, Nemeth’s and Decedent’s joint tenancy with rights
of survivorship in the Property severed upon their divorce. Accordingly, when Decedent died, his

one-half interest in the Property did not vest in Nemeth but remained in his Estate. Nemeth
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obtained, received, and possesses all of the proceeds from the Sale of the Property, one-half of
which belongs to the Estate. Nemeth did not pay any consideration to the Estate for the Estate’s
one-half ownership interest in the Property, Decedent’s rights under the contract to sell the
Property, or one half of the proceeds from the Sale of the Property. Accordingly, Nemeth is
liable to Decedent’s Estate as executor de son tort for one-half of the proceeds of the Sale.

Therefore, the Court should grant summary judgment on Plaintiff’s claim for liability
against Nemeth as an executor de son tort of the Estate and should charge one half of the value
of the proceeds of the Sale of the Property against Nemeth and deduct that amount from any
distribution or payment of any claim or commission to which Nemeth is entitled to receive from
the Estate.

I11.  Plaintiff is entitled to summary judgment on his claim for constructive trust.

The Court should also grant summary judgment on Plaintiff’s claim for constructive trust.
A constructive trust is an operation of law designed to remedy unjust enrichment, Hale v. Finn,
388 S.C. 79, 89, 694 S.E.2d 51, 57 (Ct. App. 2010), and “arises whenever a party has obtained
money which does not equitably belong to him and which he cannot in good conscience retain or
withhold from another who is beneficially entitled to it as where money has been paid by
accident, mistake of fact, or fraud, or has been acquired through a breach of trust or the violation
of a fiduciary duty.” SSI Med. Servs., 301 S.C. at 500, 392 S.E.2d at 793-94.

There is no genuine issue that Nemeth has been unjustly enriched by her unlawful and
fraudulent procurement and retention of the full proceeds of the Property’s Sale, when one half
of those proceeds belong to the Estate. The proceeds of the Sale do not equitably belong to
Nemeth, and she cannot in good conscience retain or withhold them from the Estate. Therefore,

Plaintiff is entitled to the imposition of a constructive trust over the portion of the proceeds from
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the Property’s Sale that rightfully belong to Decedent’s Estate that Nemeth improperly retained
for herself. See SSI Med. Servs., 301 S.C. at 501, 392 S.E.2d at 794 (affirming summary
judgment in plaintiff’s favor on its claim for constructive trust where the “profits [the defendant]
retained from the sale of the vehicles were acquired through a breach of trust and fiduciary duty”
and, therefore, “did not equitably belong to [the defendant]”).

CONCLUSION

Based on the above, Plaintiff respectfully requests that the Court grant Plaintiff’s Motion
for Summary Judgment and enter judgment in his favor in the amount of $443,000 plus pre- and

post-judgment interest.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
Email: robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
Email: John.bozeman@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
October 24, 2025
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1
STATE OF SOUTH CAROLINA ) IN.THE FAMILY COURT
. : ) CASE NO.: 20607-DR-07-616 ‘
COUNTY OF BEAUFORT ) -
)
CHRISTINE NIESAR, )
3 . )
Plaintiff, ) .
) FINAL ORDER OF DIVORC& g
Vvs. ) o o
~ ) 53 =
GEORGE F. NIESAR, % E%"ﬁ =
prs)
Defendarit. ) "‘88 =
Y=t
o e

i

DATE OF HEARING: . July 20,2007 wiune M. Ceech & |
PRESIDING JUDGE: - WMW
PLAINTIFF’S ATTORNEY: oo dhme  Mary Kiy Sired.”

DEFENDANT’S ATTORNEY: . pro se
COURT REPORTER: JpokipPye Deborah Andersen

This matter is before this Court upon the Plaintiff’s filing of a Summons and Complaint
fora divorce filed-on May. 7, 2007 with the Clerk of Court for Beaufort County, South Carolina.
The Defendant accepted service and filed an Answer on May 22, 2007. The Defe_aﬁd;mt accepted
service of the Notice of Hearing on June 4, 2007.

" The Plaintiff; her attorney, Mary Kay Siren; and the Defendant were present at the |
heafing but was not represented by counsel.
FlNDlNGS OF FACT

Based upon the pleadings before me and the testimony presented, I make the following
findings of fact: | | |
| 1. 'i‘he Plaintiff is a citizen and resident of Taverﬁier, Florida.

2. - The Defendant is a citizen and resident of Beaufort County, South Carolina and

has been for more than one year prior to the initiation of this action.

FN L T e 1
P s % s 1 sy I
Lol "?? ii E AL FERY
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10.

11

12.
13.

14,

The parties were married on March 29, 1989 in Beaufort County, South Carolina.
No children have been born of this marriage nor are any expected.

The parties last lived together in Beaufort County, South Carolina, and separated
on September 25, 1995 and have not lived together since that time.

I find that this Court has jurisdiction over the parties and subject matter hereto.

I find that the Plaintiff is entitled to a divorce, a vinculo matrimonii, from the

Defendant on the grounds of one year’s continuous separation without
cohabitation and hereby grant the same.

I find that the Plaintiff’s home located in Westbury Park in Bluffion, South
Carolina, shall be sold, the mortgage shall be paid in full, and any remaining
proceeds shall be distributed to the Defendant. Further, the Defendant shall
continue to pay the mortgage payments, taxes, and insurance on said home until it
is sold.

I find the parties have divided their personal property to his and her satisfaction.

I find that each party shall retain possession of the automobile which he or she is
presently driving and each shall pay any remaining indebtedness, insurance, taxes
and maintenance thereon.

I find that neither party should receive temporary support and/or alimony, one

from the other.

I find that the parties have divided their bank accounts to their mutual satisfaction.

] firid that the parties shall each keep their respective retirement accounts,
&

I find that the Plaintiff shall resume the use of her maiden name of Studer.
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15.  Ifind that the parties shall each pay his or her own attorney’s fees and costs in this
matter.
16.  The Court inquired of both parties as to whether reconciliation was possible.
Both parties indicated reconciliation was not possible.
CONCLUSIONS OF LAW
Based upon the above findings of fact and applicable law, this Court concludes as
follows:
L. This Copurt has jurisdiction over the parties and the subject matter hereto.

2. The Plaintiff is entitled to a divorce, a vinculo matrimonii, from the Defendant on

i
i

the grounds of one year’s continuous separation without cohabitation.
3. The parties voluntarily appeared before this Court and they have voluntarily
submitted themselves to the jurisdiction of this Court.
THEREFORE, ba|sed upon the findings of fact and conclusions of law set forth above, it
is ORDERED: |

a. The Plaintiff is granted a divorce, a vinculo matrimonii, from the Defendant on

the grounds of one year’s separation without cohabitation,

b, That the Plaintiff’s home located in Westbury Park in Bluffton, South Carolina,
shall be ‘sold, the mortgage shall be paid in full, and any remaining proceeds shall
be distributed to the Defendant. Further, the Defendant shall continue to pay the
morfgage payments, taxes, and insurance on said home until it is sold;

C. That the parties have divided their personal property to his and her satisfaction;

d. That each party shall retain possession of the automobile which he or she is

3

¢

172

o

€.800L0d2S5202#3SVI - SYa'1d NONINOD - Ld0dNVvad - INV 8E:TT ¢ 190 G20¢ - d31ld AT1VOINOHLO3 13





b

presently driving and each shall pay any remaining indebtedness, insurance, taxes

and maintenance thereon;

e That neither party should receive temporary support and/or alimony, one from the

other;

f. That the parties have divided their bank accounts to their mutual satisfaction;

g That the parties shall each keep their respective retirement accounts;

h, That the Plaintiff shall resume the use of her maiden name of Studer; and

i That the parties shall each pay his or her own attorney’s fees and costs in this
matter.

ANDITIS 8O ORDERED this ‘ day of July, 2007.

b

Family Court Judge

South Carolina
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ASUPLiFS [ A5 ol

State of South Carolina, ..o = )

- THE ADDRESE € 505
COUNTY OF _Beaufort v JF YOUR DEED WA :
" SEPTEMBER 15, IF ik AD $
< INGORRLCT, PLEASE RCTHY THE File Number:
My T COURTY ASSESSOR.
24488 reauronr counry Tax mae nsrensag 5 2650.003

7y
Lod Oist._t Map ISubmap! Parcet B!c\&_j
i

&0 29 24
LTS, : OUTH CARCIIN
ﬁég,?éfﬂ[ OF 50UTH CARCHNA

COUTH CARDUNA P2 K LN
DOCUMENTARY ~ 77

o~ jSTAMP | PR v‘ -
T CARE vs| rax (43 BOfiT BEAUFCRT COUNTY, SC
PR 0 SO N1 - R A A% REVENUE 3TAMPS COLLECTE!
SATEYILE0 OUNTY ££2, 6D

Real Erétatc il‘ansga ee Collecteg

KNOW ALL MEN BY THESE PRESENTS, THAT
Raymend E. Jimison and Sandra H. Jimison

in the State aforesaid _for and------------------~-c"omormnorn - in consideration of the sum of

Ten and no/100 ($10.00) -~ m oo oo e e e DOLLARS

and other valuable consideration to ____42___ in hand paid at and before the sealing of these presents by

George F. Niesar and Christine Niesar, 1 Bull Tomb Road, Bluffton, S$.C. 29910

in the State aforesaid

for which------—-->-->oroooooooo oo the receipt whereof is hereby acknowledged, have

granted, bargained, sold and released, and by these Presents do grant, bargain, sell and release unto the said

George F. Niesar and Christine Niesar as joint tenants, with rights of survivorshi and
not as tenants in common, their heirs and assigns forever, the following described
property, to-wit:

ALL that certain piece, parcel or lot of land situate, lying and being in
Bluffton Township, Beaufort County, South Carolina, being a five (5) acre
parcel as shown on that certain plat prepared by Richard Kesselring, R.L.S.
#8105, dated June 27, 1994, entitled " A Map of A 5.00 Acres Parcel Cut From
Lands N/F of George F. and Christine Niegar As Recorded in the Office of the
Recorder for Mesna Conveyance for Beaufort County, S.C.* Said plat is
recorded in the Office of the Register of Mesne Conveyances for Beaufort
County, South Careolina in Plat Book S0 at Page _ﬁ_ For a more
detailed description of the property, referenced is craved to said Plat.

TOGETHER with all right, title and interest to that certain right of way
easement to Bull Tomb Road as referenced in said RMC Office in Deed Book 339
at Page 1187.

SUBJECT however to all applicable covenants, restrictions, easements, etc. of
record which are applicable to the property.

THIS being the same property or a portion thereof conveyed to Raymond E.
Jimison and Sandra H. Jimison by Deed of Decatur Federal Savings & Loan
Association dated December 21, 1992 and recorded in said RMC Office in Deed
Book 615 at Page 1180.

THE within Deed was prepared by JONES, SCHEIDER & PATTERSON, P.A., Post Office
Drawer 7049, Hilton Head Island, South Carolina 29938, by James P. Scheider,
Jr., Esquire.

BEAUFORT COUNTY TAX MAP REFERENCE: District 600, Map 29, Parcel ______ .
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. ‘ 306

TOGETHER with all and singular, the Righis, Members, Hereditaments and Appurienances to the said
Premises belonging, or in anywise incident or appertaining.
TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the said

George F. Niesar and Christine Niesar as joint tenants, with rights of survivorship, and
not as tenants in common, their Heirs and Assigns forever.
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AND ___we  doherebybind .._ourselves’ and our  Heis, _Asaigns.

Executors and Administrators, to warmant and forever defend, all and singular, the said Premises unto the said

George F. Niesar and Christine Niesar

—their Heirs and Assigns, against —_us and our Heirs, and all persons whomsoever
may GOme .. lawfully claiming, or to claim the same or any par thereof.
WITNESS .__our  Hand .= and Seal = . this 50% dayof _June

in the year of our Lord one thousand nine hundred and ninety four and in the two hundred and

eighteenth year of the Sovercignty and Independenoe of the United States of America.

SIGNED, SEALED AND DELIVERED VR

IN THE PRESENCE OF
Lw#fz‘ 4"/ 'Q/"""“"' LS)

Haymond E. Zimisen

Au/p% [/}([Mt/ - S@uﬂi’—— @©s)

sandra H. Jimison

The State of South Carolina

Beaufort County .

the undersigned witness

PERSONALLY appeared before me
Raymond E. Jimison and sandra H.

and made oath that . {(s)he __ saw the within named
Jitnison

sign, seal, and as theix act and deed, deliver the within written Deed,

and that —(s)he _ with _the other witness whose signature appears above as witness

SWORN to before me, this __:ﬂg’i/_

witnessed the execution thereof.

dayof —Jux AD.19 24 W
M f R s (SEAL) [ é u% A i
Notary Public of S5 £ - Wwimess ™~ v
My Commission Expires: 2/5!/300((
NOT. NECESSARY.

The State of RENUNCIATION OF DOWER

County .

, a Notary Public for

L

do hereby certify unto all whom it may concem, that Mrs.

the wife of the within named

did this day appear before me, and upon being privately and separately examined by me, did declare that she

does freely, voluntarily, and without any compulsion, dread or fear of any person Or persons whomsoever,

renounce, telease and forever relinquish unto the within named

Heirs and assigns, all her interest and estate, and also all her right and claim of dower, of, in or to all and

singular the premises within mentioned and released.
Anno Domini 19 _—

Given under by Hand and Seal, this day of

(SEAL)
Notary Public of Signature of
My Commission Expires:
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State of South Carohna, SSERSTATE OF SOUTH CARGUNA 1144

WSOUTH CARCUNA TAX CQ'INIanN

DOCUMENTARY (™"~ 7.
COUNTYOF _Beaufort = | 25 STEMP

— wesse] TAX i~ 7 B.0G|
R pgrlngc; 7]‘1th

&‘WWM&B\E&NTTO 2650.002
OUR DEED
28361 Y IF YOUR DEED WAS RECOADED BY

“SEPTEMBER 15. 1F THE ADDRESS I

% IRCORRECT, PLEASE NOTIFY THE

= COUNTY ASSESSOR.

BEAUFORT COUNTY, SC
REVENU! MES G TED

STA = CCUNT
Real Estate Trans!er Fee Collected
00

KNOW ALL MEN BY THESE PRESENTS, THAT
Raymond E. Jimjson and Sandra H. Jimison

in the State aforesaid _for and--—-------------------—---—---~-._.—_- in consideration of the sum of

Ten and no/100 ($10.00) —= === —— oo oo DOLLARS,

and other valuable consideration to us in hand paid at and before the sealing of these presents by

Ceorge F. Niesar and Christine Niesar,

1 Bull Tomb Road, Bluffton, SC 29910 in the State aforesaid
for which minleiinisdobuletimbaintaittaid the receipt whereof is hereby ackmowledged, have

granted, bargained, sold and released, and by these Presents do grant, bargain, sell and release umo the said

George F. Niesar and Christine Niesar as joint tenants, with rights of survivorship, and
not as tenants in common, their heirs and assigns forever, the following described
property, to-wit:

SEE ATTACHED EXHIBIT *A® FOR PROPERTY DESCRIPTION

BEAUFORT COUNTY TAX MAP REFERENCE

Dist. | Map |Submap] Pavesl | Block

X0 w7
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EXHIBIT “A°

mmmmwauawmmmmhmrmwm
cam.samcﬂmwwwwmummm)msaummmmmm
mmmmmm)mdam(«)mww.asmmmw
described on a Plat thereof entitied “Survey for Manfred Raich®, sald Plat dated January 8, 1982 and
mhhmdumﬁmcmmmmwmmmmnm
Book 30 at Page 36.

wmbmmwmmmmmmmwmmu
formdydRJ.DavB;mﬂneastbthsnowmionmﬂvdUﬂmBangapucapaaﬂmmﬂn
mwmmumwdummmmwwm;mmmmwmma
formerly of the helrs of Tobby Jones, Jr.

SAVEANDEXCEFTMMMM(Z)deMWM(Sm)mm
wmmwmmmmamwmmmaaM(&mm
Parcel Cut From Lands Now Formesty of George F. and Christine Niesar* as recorded in the Office of
ReguadMesmCawewm(wBemﬂoﬁCmMy,SmnhCardmsaidedadewwﬂ, 1994 in Plat
Book 5¢_at Page 32.

Saum(sm)aaamrodm(dwedmmmWhmspedbalydewtedas
10 metes and bounds as follows, to wit: Commencing at a point on the northwest comer of said five (5.00}
wepamdsadjoﬂmﬂnthnwufun»ﬂydTJ.Davis,ﬂmmmmmdegeestessa
seconds east for a distance of 192.02 feet to a point; thence north 57 degrees 16 minutes 43 seconds east
hamawmmmammmwmmmwmmwadm
of 210.00 feet to a point; thence south 00 degrees, 39 minutes 21 saconds east for distance of 496.13 feet
1o a point; thence south 89 degrees 20 minutes 39 seconds west for a distance of 450.05 feet to a point;
thence north 00 degrees 39 minutes 21 seconds west for a distance of 469.29 feet to a point, said point

being the point of beginning.

Togelmrwﬂlallmmeandknereshammﬂmm'ﬁgﬂ-d-wayeasemfwaTm
Road.sabeasanalrewdhﬂaOﬁeedﬂeReg}ﬁadeCamyancesiaBeadmCany,Sam
Carolina In Deed Book 339 at Page 1187.

Subject however to all applicable covenarts, restrictions, easements, etc. of record which are
applicable to the property.

TNsbehgﬂwsamepropeﬂyapoﬂbnﬂxeredcaidoomeytoRaynmndE.Jﬁnlsonam Sandra
H. Jimison by Deed of Decatur Federai Savings & Loan Association, said Deed dated December 21, 1992
andreoordedintheOﬁioedmeﬂegisteromeCaweyancesforBeauanwMy,Soumardmh
Deed Book 615 at Page 1180.

The within Deed was prepared in the Law Offices of Jones, Scheider & Patterson, P.A., P.Q. Drawer
7049, Hiton Head island, South Carolina by James P. Scheider, Jr., Esquire (803-842-6111).

BEAUFORT COUNTY TAX MAP REFERENCE: DISTRICT 600, MAP 29, PARCEL _ﬂ_”
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TOGETHER with all and singular, the Rights, Members, Hereditaments and Appurtenances to the said
Premises belonging, or in anywise incident or appertaining.
TO HAVE AND TO HOLD, all and singular, the said Premises before mentioned unto the said

George F. Niesar and Christine Niesar as joint tenants, with rights of survivorship, and
not as tenants in common, their Heirs and Assigns forever.
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" TANDe_we ______ do hereby bind ~—furselves. and our ____ Heirs, _Agsigns, . 147

Txecuwns and Administators, to wamant and forever defend, all and singular, the said Premmises unto the said
. i  iarine
~their Heirs and Assigns, against __us and Qur Heirs, and all persons whomsoever

JAY.CQME lawfully claiming, or to claim the same or any part thereof.

WITNESS __our _ Hand _s and Seal s bis — 2™ gavof _gupe

in the year of our Lord one thousand nine hundred and __ninety four  and in the two hundred and

eighteenth year of the Sovereignty and Independence of the ‘Umwd States of America.

L.S)
Q@ i m B T @Ss)
Sandra H. Jimison
The State of  South Carolina
Beaufort County .
PERSONALLY appearedtaforeme __ the undersigned witness
and made oath that (s)he saw the within named Raymond E. Jimigson and Sandra H.
Jimison
sign, seal, and as their act and deed, deliver the within written Deed,

and that {s)he with the other witness whose signature appears ahove as witness

witnessed the execution thereof.

SWORN to before me, this _EL

dayof __ June ___AD.19 94
—%ﬁz_@é&_ (SEAL)

My Gmm:s:“(:lc E(;fpim: 03/"//03
The State of RENUNCIATION OF DOWER

County .

L , a Notary Public for

do hereby certify unto all whom it may concem, that Mrs,

the wife of the within named

did this day appear before me, and upon being privately and scparately examined by me, did declare that she
docs freely, voluntarily, and without any compulsion, dread or fear of any person or persons whomsoever,

renounce, release and forever relinquish unto the within named

Heirs and assigns, all her interest and estate, and also all her right and claim of dower, of, in or to all and
singular the premises within mentioned and released.

Given under by Hand and Seal, this day of Anno Domini 19

(SEAL)
Notary Public of Signature of
My Commission Expires:
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9/372022

6:37 PM FROM: Staples

This document was prepared by
Burr & Forman LLP (SFR)

4 Clarks Summit Drive, Suite 200
Bluffion, SC 29910

(843) 815-2171

TO: +18437858458 Pp. 2

1

CONTRL}CT? OF SALE

THIS CONTRACT OF SALE (“Contract™) ig made effectfve the latter date of execution below

(the “Effective Date”) by and between Beaufo
Drawer 309, Beaufort, SC 29901 (“Pmchasc
whose address is 105 Bluffton Parkway, Blutf

rt Oountv School District, with an address of P.O.

") and George F. Niesar and Christine Niesar,
on, 8C 29910 (“Seller™),

1. PURCHASE_AND SALE QF PROP ERTY. In consnderatxon of the mutual promises

contained in this Contract, Purchaser agrees to purchase and Seller agrees to sell, upon all the terms

and conditions hereafter set forth, the lots or P
any inferests appurtenant thereto, situated in B¢
as follows 1105 Bluffion qukway, 1uffton,
Numbers: R600-029-000-0034-0000 and RﬁO,f

2. PURCHASE PRICE. The total Purc
EIGHTY-SIX THOUSAND AND NO/100 D
paid by Purchaser as follows:

(a) $86,000.00 earnest money de
hereinafter named within three (3) business da'

(b) $800,000.00 in cash, due and
defined). :

arcels of land, with all improvements thereon, and
aufort County, South Carolina and being descx ibed
SC 29910 with Beaufort County Tax Map Parcel
-029- OOO 0t1 A 0000 (the “Property™).

ase Price for the Property is EIGHT HUNDRED
OI,I;JARS (8886,000.00) (“Purchase Price”) to be

xmt to: be pald to and held by Escrow Agent
S of the Effec tive Date; and

oaygb ¢ by wire transfer at Closing (as hereafter

3. FURNISHINGS, SYSTEMS. That wh}ch gs to be conveyed to Purchaser pursuant to this
Contract includes all heating and air conditioning systems, all fixtures attached to the Property, all
plumbing and other equipment, and shall addntnonaﬂly mc!ud= without limitation the following;

4. CONDITION OF PROPERTY. Purchas
mcludmo any personal property described in P

ser ha% tully gxamined and inspected the Property,
rag1 aph # above, and agrees to purchase them “as

Seller makes no warranty of the condltlon of such Property; however, all appliances, and

heatmg and air COl‘ldltIOHlIlg, electric and phu
Closing.

5. CONVEYANCE OF PROPERTY. At
Property to Purchaser in fee simple by genera
such as are herein agreed to be assumed by P
issued by an ALTA title insurance company, wi
shall constitute evidence of marketable title. As

nbm;g syjstem; shall be in good working order at

"losmg, Sellor shall convey marketable title to the
warranty deed, free from encumbrances, except
irchaser. If an owner’s title commitment can be
thoult any unusual or extraordinary exceptions, this
a cbndmon to Purchaset completing the Closing,

by Closing, Seller shall remove all personal ploperty, waste, and debris from the Property. Seller
shall retain a lawyer licensed in South Carolma to reptcscnt Seller in the transaction and to prepare

48330909 v1 2000416-0000181
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T0: +18437858458  D. 4

Escrow Agent shall not be charged with any knowledge until such facts are communicated to
Escrow Agent in writing. Escrow Agent shall not be required to institute or maintain any litigation
unless indemnified to its satisfaction for its Iega.l fees, costs, disbursements and all other expenses

and liabilities to which it may, in its Jjudgment, be

subjocted in connection with this action, Seller

and Purchaser shall at all times indemnity Estizrow Ag‘e}nt against all actions, proceedings, claims
or demands arising out of this transaction. Upon the failure of Purchaser to comply with the

requirements as set forth herein and pursuzmt_tio the
shall be empowered to dispose of the earnest m
without incurring any liability, In the event of a

above referenced Paragraph 14, Escrow Agent
ney deposit as provided for in said paragraph
dispute by and between Seller and Purchaser

which cannot be resolved, Escrow Agent shall have the option of depositing the earnest money
deposit into the Office of the Clerk of Court for Beaufort County, South Carolina pending
resolution of the disposition of said funds and upon depositing said funds, Escrow Agent shall bear

no further responsibility.

13.  MISCELLANEQUS. If this offer is rejectéd by Seller, the earnest money deposit shall be
returned in full to Purchaser. The invalidity or unenforceability of any provision of this Contact
shall not affect the other provisions hereof and this Contract shall be construed in all respects as if
such invalid and unenforceable provision were omjtted. For the convenience of the parties hereto,
duplicate originals of this Contract may be executed and each such original shall be deemed to be
an original instrument. This Contract shall be governed and construed in accordance with the laws
of the State of South Carolina. Titles of the pfaraéraphs and subparagraphs included herein have
been inserted as a matter of convenience for tefetence only and shall not affect the meaning or
construction of any of the terms or provisions hereof, This Contract and all documents and
instruments incorporated herein by specific reference are infended by the parties hereto to be the
final and entire expression of their agreement "and;cons)titutci: a complete and exclusive statement
of the terms hereof notwithstanding any representations or statements to the contrary heretofore
made. In the event of litigation relating to enforcerent of rights under this Contract, the prevailing

party shall be entitled to recover all litigation expe
the non-prevailing party. This Contract may not be
respect whatsoever, except by a further written agre

1ses,}'incl§|ding legal fees and coutt costs, from
amq;ndcc’i, modified, altered or changed in any
ement duly executed by the parties liereto. No

failure of a party to exercise any power or right g'rhnte(';l hereunder or to insist upon strict

compliance with any obligation specified hereis, an
shall constitute a waiver of said power or right unle

d not practice at variance with the terms hereof,
ss expressly authored in writing by the affected

party. Seller acknowledges that the closing agént for thi_s transaction is required by the provisions
of the Internal Revenue Code of 1986, as amejn:ded,! to complete and file a Form 1099R relating to

the sale and, if Seller is a non-resident of South C

rolina, a withholding return will be filed with

the South Carolina Department of Revenue, ESellpl' will cqoperate and provide all infotmation
required to the closing agent. This Contract shall be binding upon and inure to the benefit of the

parties hereto and their respective heirs, devisee;s, pg

rsonal representatives, successors gnd assi gns.

Purchaser’s authorized agent has executed this Contract as of the date below,

AS330909 v1 200041 6-000(NK)
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ADD DMP Record 12/30/2022 09:41:09 AM
BEAUFORT COUNTY TAX MAP REFERENCE

Dist Map

SMap Parcel Block Week

R600 029

000

011A 0000 0O

BURR & FORMAN LLP
4 CLARKS SUMMIT DRIVE, SUITE 200
BLUFFTON, SC 29910

File No. 2000416.0000181SMB
Estate of George Francis Niesar

BEAUFORT COUNTY SC - ROD
BK 4195 Pgs 2118-2119
2022060703 DC
11/03/2022 03:59:35 PM
RCPT# 1110673
RECORDING FEES 10.00
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DEATH CERTIFICATION

AL

139-2022-046481
* GEORGE FRANCIS NIESAR *
AKA: N/A
DECEDENT INFORMATION :
DATE OF DEATH: OCTOBER 07, 2022 TIME OF DEATH: 2212
PLACE OF DEATH TYPE: HOSPITAL-INPATIENT SOCIAL SECURITY NUMBE
PLACE OF DEATH NAME AND ADDRESS: COASTAL CAROLINA HOSPITAL, HARDEEVILLE, SC, 29927-3446
CITY OF DEATH: HARDEEVILLE ) ) COUNTY OF DEATH: JASPE
MARITAL STATUS: DIVORCED (AND NOT REMARRIED) DATE OF BIRTH: AUGUST 17, 1938
SURVIVING SPOUSE: N/A ; AGE: ' 84 YEARS
MOTHER NAME: JOANNA VIGLIONE PLACE OF BIRTH: PENNSYLVANIA
FATHER NAME: GEORGE FELIX NIESAR SEX: MALE
RESIDENCE: 1105 BLUFFTON PARKWAY, BLUFFTON, BEAUFORT COUNTY, SC, ARMED FORCES: YES
. 29910
INFORMANT INFORMATION

NAME: CHRISTINE NEMETH RELATIONSHIP: EXECUTRIX
MAILING ADDRESS: 1105 BLUFFTON PARKWAY, BLUFFTON, SC, 29910

DISPOSITION/FUNERAL HOME INFORMATION
PLACE: LOWCOUNTRY CREMATORY , RIDGELAND, SC, 29936 METHOD: CREMATION
FUNERAL HOME: SIMPLICITY LOWCOUNTRY CREM. & BUR. SVC.-BLUFFTON :
FUNERAL HOME ADDRESS: 17 SHERINGTON DRIVE, SUITE D, BLUFFTON, SC, 29310
FUNERAL DIRECTOR NAME: BRYAN K KENWORTHY LICENSE NUMBER: 4149
EMBALMER: N/A P LICENSE NUMBER: N/A

MEDICAL INFORMATION )
CERTIFIER: CORONER WILLIE P AIKEN NI LICENSE NUMBER: NA
ADDRESS: 51 PO BOX AVENI,IE TILLMAN, SC, 29943

CAUSE OF DEATH - PART I: MANNER OF DEATH: PENDING INVESTIGATION
PENDING

OTHER SIGNIFICANT CONDITIONS - PART II: N/A

CORONER CONTACTED?: YES AUTOPSY PERFORMED?: NO
DATE OF INJURY: N/A’ ' AUTOPSY AVAILABLE?: N/A
LOCATION OF INJURY: N/A TIME OF INJURY: N/A

PLACE OF INJURY: N/A INJURY AT WORK?: N/A
HOW INJURY OCCURRED: N/A
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DATE FILED: OCTOBER 13, 2022 DATE ISSUED: OCTOBER 24, 2022

AMENDMENT HISTORY
N/A :

$C10955917

This is a true certification of the facts on file in the Division of Vital Records, SC Department of Health and
Environmental Control.

O, S e

Edward D. Simmer, MD, MPH, DFAPA Caleb N. Cox
Director and State Regis}rar Assistant State Registrar

This is watermarked paper. Do not accept without noting watermark. Hold to light to verify watermark.
Revision Date: 08/09/2022

ERATION OR ERASURE VOIDS THIS CERTIFICATE #il R Tl
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ADD DMP Record 1/12/2023 11:42:58 AM BEAUFORT COUNTY SC - ROD
BEAUFORT COUNTY TAX MAP REFERENCE BK 4195 Pgs 2674-2678

Dist Map SMap  Parcel Block Week 2022060820 RED

11/04/2022 12:20:35 PM
R600 029 000 0034 0000 00 RCPT# 1110756

RECORDING FEES 15.00

CHANGE DMP Record 1/12/2023 11:43:20 AM

BEAUFORT COUNTY TAX MAP REFERENCE County Tax County 974.60
RECORDED Dist Map Siiap ~ Parcei Block  Wieek State Tax State 2,303.60
2023 Jan -13 08:16 AM
Re00 029 000 O0O11A 0000 0O
%;%5.3@,:—

BEAUFORT COUNTY AUDITOR

STATE OF SOUTH CAROLINA )
) TITLE TO REAL ESTATE
COUNTY OF BEAUFORT ) (General Warranty)

KNOW ALL MEN BY THESE PRESENTS, that Christine Nemeth f/k/a Christine
Niesar, hereinafter referred to as "Grantor," in the State aforesaid, for and in consideration of the
sum of Eight Hundred Eighty-Six Thousand and 00/100 Dollars ($886,000.00) to Grantor in
hand paid by

Beaufort County School District
PO Drawer 309
Beaufort, SC 29901

hereinafter referred to as "Grantee," the receipt of which is hereby acknowledged, has granted,
bargained, sold and released and by these presents does grant, bargain, sell and release, subject to
the easements, restrictions, reservations and conditions set forth in the legal description below,
unto the said Grantee, its successors and assigns, the following described property:

ALL that certain piece, parcel or lot of land, situate, lying and being in Bluffton
Township, Beaufort County, South Carolina, said parcel containing twenty-five
(25) acres, said twenty-five (25) acre parcel being in the westernmost twenty-five
(25) acres of a forty-four (44) acre parcel, as more specifically shown and
described on a Plat thereof entitled “Survey for Manfred Raich”, said Plat dated
January 8, 1962 and recorded in the Office of the Register of Mesne Conveyances
for Beaufort County, South Carolina in Plat Book 30 at Page 36.

€.800L0d2S5202#3SVI - SYa'1d NONINOD - Ld0dNVvad - INV 8E:TT ¢ 190 G20¢ - d31ld AT1VOINOHLO3 13

Said parcel is further described by reference to adjoining properties, on the north
by lands no or formerly of R. J. Davis; on the east by lands now or formerly of
Union Bag and Paper Corporation; on the south by lands now or formerly of
Union Bag and Paper Corporation; and on the west by lands now or formerly of
the heirs of Tobby Jones, Jr.

SAVE AND EXCEPT from such twenty-five (25) acre parcel all that certain five
(5.00) acre parcel, said parcel more specifically shown and described on a Plat
thereof entitled "A Map of a Five (5.00) Acres Parcel Cut from Lands Now
Formerly of George F. and Christine Niesar" as recorded in the Office of the
Register of Mesne Conveyances for Beaufort County, South Carolina, said Plat
dated June 27, 1994 in Plat Book 50 at Page 32.

PIN #R600 029 000 0034 0000 and R600 029 000 011A 0000 -1-

206





Said five (5.00) acre parcel excluded from the within conveyance is more
specifically described as to metes and bounds as follows, to with: Commencing at
a point on the northwest corner of said five (5.00) acre parcels adjoining the lands
now or formerly of T. J. Davis, thence north 89 degrees 42 minutes 58 seconds
east for a distance of 192.02 feet to a point; thence north 57 degrees 16 minutes
43 seconds east for a distance of 56.68 feet to a point; thence north 89 degrees 20
minutes 39 seconds east for a distance of 210 feet to a point; thence south 00
degrees, 39 minutes 21 seconds east for a distance of 498.13 feet to a point;
thence south 89 degrees 20 minutes 39 seconds west for a distance of 450.05 feet
to a point; thence north 00 degrees 39 minutes 21 seconds west for a distance of
469.29 feet to a point, said point being the point of beginning.

Together with all right, title and interest in and to that certain “right-of-way
easement” to Bull Tomb Road, said easement recorded in the Office of the
Register of Mesne Conveyances for Beaufort County, South Carolina in Deed
Book 339 at Page 1187.

The property described herein being the same property conveyed by Raymond E
Jimison and Sandra H. Jimison to George F. Niesar and Christine Niesar by deed
recorded in Book 874 at Page 1144, Beaufort County Records on July 18, 1996
and to Christine Niesar by that certain Death Certificate for George F. Niesar
recorded in Book 445 at Page 1%, Beaufort County Records on

Nevemnber 3 ,2022.
Tax Map No. R600 029 000 011A 0000

AND

ALL that certain piece, parcel or lot of land situate, lying and being in Bluffton
Township, Beaufort County, South Carolina, being a five (5) acre parcel as shown
on that certain plat prepared by Richard Kesselring, R.L.S. #8105, dated June 27,
1994, entitled “A Map of A 5.00 Acres Parcel cut From Lands N/F of George F.
and Christine Niesar As Recorded in the Office of the Recorder for Mesne
Conveyance for Beaufort County, S.C.” Said plat is recorded in the Office of the
Register of Mesne Conveyances for Beaufort County, South Carolina in Plat
Book 50 at page 32. For a more detailed description of the property, reference is
craved to said Plat.

TOGETHER with all right, title and interest to that certain right of way easement
to Bull Tomb Road as referenced in said RMC Office in Deed Book 339 at Page
1187.

TOGETHER with a non-exclusive perpetual easement for pedestrian and
vehicular access, ingress and egress in, to, over, across and through the following

property:

ALL that piece, parcel and strip of land situate, lying and being in Bluffton
Township, Beaufort County, South Carolina more particularly known as a “50’

-2
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Foot Right of Way for Ingress and Egress of 0.881 Acres” on a plat prepared by
Thomas & Hutton Engineering Co., certified by Boyce L. Young, SCPLS No.
11079 for Resource Development Group, LLC dated April 1, 2008, and recorded
in the Office of the Beaufort County Register of Deeds in Plat Book 124 at Page
128. For a more particular description of the courses, metes, bounds and
distances of said property, reference is hereby made to said plat of record.

AND ALSO ALL that certain piece, parcel and or lot of land situate, lying and
being shown and described as 0.030 Acres, more or less, said property having
dimensions, metes and bounds as shown on the plat entitled “A Boundary Plat of
0.030 Acres, Being a Portion of Tom Zinn Property, Town of Bluffton Beaufort
County, South Carolina,” on a plat by Thomas & Hutton Engineering Co.,
certified by Boyce L. Young, SCPLS No. 11079 for Resource Development
Group, LLC, dated July 31, 2008, and recorded in the Office of the Register of
Deeds for Beaufort County, South Carolina in Plat Book 126 at Page 11. For a
more particular description of the courses, metes, bounds, and distances of said
property, reference is hereby made to said plats of record (together, the “Easement
Property”).

TOGETHER WITH the right for Grantee to (a) maintain and repair one (1)
driveway for access from the Easement Property to the Benefitted Property; and
(b) install, maintain, and repair a mailbox within the Easement Property (the
“Encroachment”).

SUBJECT TO THE limitation that Grantee shall access the Benefitted Property
from the Easement Property only at the location of the Encroachment.

SAVE AND EXCEPT:

ALL that certain piece, parcel or tract of land, with improvements thereon,
located in Beaufort County, South Carolina shown and depicted as “Turn Radius
Parcel” containing 0.02 Acre, more or less, on that certain plat entitled “Plat of
Turn Radius Parcel and Stormwater Retention Pond Easement, a Portion of
Parcels 011A & 0034”, Town of Bluffton, Beaufort County, South Carolina”,
dated May 29, 2014, prepared by Surveying Consultants, certified by Terry G.
Hatchell, RL.S (SC No. 11059), and recorded in the Office of the Register of
Deeds for Beaufort County, South Carolina in Plat Book 139 at Page 9 (the
“Property”). For a more detailed description as to courses, distances, metes and
bounds of the Property, reference may be had to the above described plat of
record.

AND

ALL that piece, parcel and strip of land situate, lying and being in Bluffton
Township, Beaufort County, South Carolina more particularly known as a “50°
Foot Right of Way for Ingress and Egress of 0.881 Acres” on a plat prepared by
Thomas & Hutton Engineering Co., certified by Boyce L. Young, SCPLS No.
11079 for Resource Development Group, LLC dated April 1, 2008, and recorded

-3
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in the Office of the Beaufort County Register of Deeds in Plat Book 124 at Page
128. For a more particular description of the courses, metes, bounds and
distances of said property, reference is hereby made to said plat of record.

The property described herein being the same property conveyed by Raymond E
Jimison and Sandra H. Jimison to George F. Niesar and Christine Niesar by deed
recorded in Book 716 at Page 505, Beaufort County Records on June 30, 1994
and to Christine Niesar by that certain Death Certificate for George F. Niesar
recorded in Book ‘jﬁS_ at Page A\\%, Beaufort County Records on

November = ,2022.
Tax Map No. R600 029 000 0034 0000

This Deed was prepared by C. Russell Keep, III, Esquire, Post Office Drawer
5877, Hilton Head Island, South Carolina 29938 without the benefit of a title
examination and without opinion as to the application of the development
standards ordinance or similar ordinances or regulations.

THIS CONVEYANCE IS MADE SUBJECT TO all other easements and restrictions

of record and otherwise affecting the property.

TOGETHER with all and singular the Rights, Members, Hereditaments and

Appurtenances to the said Premises belonging, or in anywise incident or appertaining.

TO HAVE AND TO HOLD all and singular the said premises before mentioned, unto

the Grantee, its successors and assigns, its successors and assigns forever; subject, however, to
the rights, conditions and restrictions that constitute covenants running with the land, all as set
forth herein.

AND Grantor does hereby bind herself and her heirs, executors, administrators and

[Signatures on Following Page]

assigns to warrant and forever defend all and singular the said premises unto Grantee, its
successors and assigns, against Grantor and her heirs and assigns, and all persons whomsoever
lawfully claiming or to claim the same, or any part thereof.
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30
WITNESS my Hand and Seal this A day of October, 2022.

SIGNED, SEALED AND DELIVERED

(SEAL)
sar

STATE OF SOUTH CAROLINA )
) ACKNOWLEDGMENT
COUNTY OF BEAUFORT )

I, the undersigned Notary Public, do hereby certify that Christine Nemeth f/k/a Christine
Niesar, personally appeared before me this day and acknowledged the due execution of the
foregoing instrument.

Witness my hand and official seal this the 2 q.}h day of October, 2022.

Notary Public for
Print Name:
My Commission Expires:
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. Settlement StHtement

B. Type of Loan

U.S. Department of Housing and Urban Development
ONB Approval No. 2502-0265

C. Note:

D. NAME OF BORROWER:

% J0IM S TUmishad 16 qive 704 a Slatemanl of aciual CastE.
ltemns markad:'(p.a.¢.}" were paid oulside the closing; thay-ars shown hare
WARNING: Itis.a cima ta knowingly make false-stataman's ta the Uniled.Stales on this or any other simitar form, Penalties upen
conviction caninclude 2.fing and imprisonmsent, For datails see: Title 18 U, S. Coda Seciion 1801 and Sectien 1010,

L Ofra 2 OfmHA 3. [lconv. Unins. 6. File Number
4. [Jva 5. OConv. ins. 2000416.00001815MB
T saillamen 5. Arounis paid 10 and by

7. Loan Number

8. Mortgage Insurance Case Number

e} agent arg ENaw.
forinformetion purposes 2nd ars ot included in the totals TitleExpress Settlemeant System
Printed 10/27/2022 at 14:44 SMB

Beaufort County School District

ADDRESS: PO Drawer 309, Beaufort, SC 29901
E. NAME OF SELLER: Christine Niesar

ADDRESS: 1105 Bluffton Parkway, Bluffton, SC 29310
F. NAME OF LENDZR:

ADDRESS:

G. PROPERTY ADDRESS:

1105 Bluffton Pkwy, Blufftan, SC 29910
R600 029 000 0034 0000 and RS00 023 000 011A 0000

H. SETTLEMENT AGENT: Burr & Forman LLP
PLACE OF SETTLEMENT: 4 Clarks Summit Brive, Suite 200, Bluffton, $C 29910
L SETTLEMENT DATE: 10/31/2022

, J. SUMMARY OF BORROWER'S TRANSACTION:

K. SUMMARY OF SELLER'S TRANSACTION:

100. GROSS:AMOUNT DUE FROM BORROWER 400. GROSS AMOUNT DUE 7O SELLER
101. _Contract sales price 886,000.00 | 401. _Contract sales price 886,000.00
102. _ Personal property 402. _Personal property
103. Settlement charges to borrower {line 1400} 20,103.80| 403.
104, 404,
105. 405.
Adiustments Yor items paid by seller in advance Adijustments for items paid by sellerin advance
106. City/town taxes 406, _ Gity/town taxes
107, _County taxes 407._County taxes
108. _Assessments 408. Assessments
109, 408.
110. 410,
111 411,
1312, 412,
120. GROSS AMOUNT DUE FROM BORROWER 1 906,103.80 | 420, GROSSAMOUNT DUE TQ SELLER 886,000.00
200. AMOUNTS PAID BY OR ON BEHALF OF BORROWER 500. REDUCTIONS IN AMOUNT DUE TO SELLER
201. _Deposit or garnest money. 86,000.00 | 501 Excess Deposit {sea instructions)
202, Principal amaunt of new loans 507, Settlement charges ta seller(line 1400] 330820
203.__=xisting loan(s] taken subject to 503, Existing loan(s} takan subject ta
204, 504. Payoff of First Mortgage Loan
208, 505. Pavoff of secand martgage loan
206, 5086.
207. 507.
208, 508, s
209, 503, |
Adiustments for itemns unpaid by seller Adjustments for items unoaid by seller
210. _Ciy/town taxes _T S10. _City/town taxas
211, County taxes 03/01/22 10 10/31/22 56,69 | 511. County taxas 01/01/22t020/31/22 ‘ 56.69
212 Assessments 512, Assessments !
213, County Taxes (0034} __01/01/221010/31/22 1,361.801 513. CountyTaxes(0034)  01/01/221010/31/22 [ 1,361.80
214, 514.
215, 515,
216, 516,
217, 517,
218, 518.
219. 518.
{220, TOTAL PAID BY/FOR BORROWER 87,418.49 | 520. TOTAL REDUCTION AMOUNT DUE SELLER 472669
|_300. CASH AT SETTLEMENT FROM OR TO BORROWER 600.CASH AT SETTLEMENT TC OR FROM SELLER
301 Gross ameunt.due from borrawer {line 120} 906,203.80 | 601, Gross arount due to seller {fine 4201 886,000.00
302, less amounts paid by/for horrower [line 220} 8741849 | 602, less reduction amount due setler {line 520} 4,726.69
303. CASH FRCM BORROWER 81868531} 603.CASHTO SELLER 88127331

SUBSTITUTE FORM 1089 SELLER STATEMENT: Tha infarmation conteined harein is important tax information and Is being urnished to tha Intemal Revenua Service.
If you ara requirad to flle a relum, 2 negligence penalty or ather sanction will be impased on yau if this item ts required tc be reported and the IRS determines
3L it has ot baen reporied, The Contratt Saies Prca descrined on fine 401 abova constitefes the Gross. Procagds of this transaction.

SELLER'S INSTRUCTIONS: If thi

s raal estate was your principal residence, fila Form 2119, Sala or Exchangs of Principal Residence, for any gain, with yaur incame
complste tha i s 1040).

tax ratum; for other

“Yau sra required by lew 1o provide Burr & Forman LLP

# you do not provide your com

T eastify that he numbar shown on lhts stalemantis my corect taxpayer idemification aumbar,

TIN

SELLER(S) SIGNATURE(S):

71$ of Form 4797, Fonm.5252 and/or Schedule D {Form

gl taxpayer idertification numder, you may b subjactio <ivii or eriminal panaities impased by law, and Under penaltias of peijury,
D8l

| SETERT

I
BELLERZ

’
ELLERT SECLERY
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SETTLEMENT STATEMENT.

Fli2 NUMDET: LUUU4LD.UJUULEL

R

700. TOTAL SALES/BROKER'S COMMISSICN based on price $886,000.00 @ 0.000 =

Division of commission (line 700} 2s follows:

0L S o

702§ o

PAGE 2

TitleExpress Settlement System. Printed 10/27/2022 at 14:44 SMB
L. SETTLEMENT CHARGES '

PAID FROM
BORROWER'S

FUNDS AT
SETTLEMENT

PAID FROM
SELLER'S
FUNDS AT

SETTLEMENT

703._ Cornmission paid at Settlernent

800, {TEMS PAYABLE IN CONNECTION WITH LOAN

801. Loan Origination fee %

802. toan Biscount %

£03. 'Appraisal Fee

804. Credit Report

805.

806,

807,

208.

} 309,

{

| 810,

[ 811

| 900, ITEMS REQUIRED BY LENDER TO BE PAID IN ADYANCE

9031, _lnterest From to @s Jday

802, Moarigage insurance Preriura for g mont 1o

903. Harard Insurance Premium for 0 mont 10

904,

905.

1000. RESERVES DEPOSITED WITH LENDER FOR

1001, Hazard insurance mo. @$ me

1002. hortgage Insurance mo. @S /ma

1003. City Proparty Tax mo. @5 ) fme

1004, County Property Tax mo. @3 Jmo

|_1005. Annual Assessments mao. @ § /me

| 1009, Agdrepate Analysis Adjustment

1100. TITLE CHARGES

1101. Setttement or Closing Fee

1102, Abstract or Title Search to_Burr & Forman LLP

250.00

1103. Final Update to_Burr & Forman LLP

50.00

1304, Title lnsurance Binder to_Counsellor Title Insurance Agency, LC

250.00

1105. Closing Protection Lettar

1106, UPS, Copies, Courter to Burt & Formen LP

75.00

1107, Attorney's fees to Burr & Formen LLP

6,500.00

finctudes ahave items No:

l 13108, Title tnsurance to Counseltor Title insurance Agency, LLC

1,864.80

(includes above items No:

1109. Lender's Policy NONE

1112, Qwner's Policy 886,000.00 -1,864.80

1111,

1112,

1113

1200. GOVERNMENT RECORDING AMD TRANSFER CHARGES

1201, Recording FeesDeed§ 1500 : Martgage $ ;Release §

1500

1202, City/County tax/stamps Deed ; Mortgagz

1203, City/County/State tax/stamps Deed § 3,278.20 ; Morigage §

327820

1204. Transfer fee Deed $ ; Morgage $

1205. Death Certificate Rec, Fes to_Beaufort County Register of Deeds

2500

1300. ADDITIONAL SETTLEMENT CHARGES

J

130L. Survey to Surveving Consuftants

7,150.00

|

1302. Phase 1 £5A to Newkirk Environmental Inc.

3,514.00

3

1303. Fasement Termination w0 Beaufort County Register of Deeds

25.00

1

1304, E-Recording Fees o Burr & Forman LLP

10.00

5.00

20,103.80

3,308.20 |

1400. TOTAL SETTLEMENT CHARGES anter on lines 103, Section § and 502, Section K}
m. TFICAT =

i nave carcfully reviewad the HUD-1 Setllement Statement and to hs best of my knewiedge and beliaf, iLis a tue and 2ocurats statement of gl receipts and dishursemanis Mede an My S6CoUnT

or by ma n this transaction. | furthar cartify that t have received a copy of the FUD-1-Setlloment Statement,

Semufer Courty Sehaol Distct
/
L]

sBYFDRRETaaR Upuup’.uuu

TTrstng Niesar
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% e

U5, DEPARTMENT OF HOUSING AND URBAN CEVELDPMENT
SETTLEMENT STATEMENT

UL L §2455) 151 NANODO0S 40,2

Fife Number: 2000416,0000181

[ L SETTEMENT CHARGES

PAGE 2

TitleExprass Settlement System Printed 10/27/2022 a1 14:44 SM3
PAIDFROM | PAIDFROM |

700. TOTAL SALES/BROKER'S COMMISSION based on price $886.000.00 @ 0.000 = _,’ BORROWER'S SELLER'S
Ovision of commission fine 700) s fllows: FUNDS AT FUNDS AT
701 3 e SETTLEMENT SETTLEMENT
702,85 1)
702. _Commission paid 2t Settiement i
800, [TEMS PAYABLE IN CONNECTION WITH LOAN
801. Loan Origination Fes %
£02. _toan Discaunt % i
803, Appraisal Fee
B0, CreditReport
805.
| _s05.
807,
$08.
809,
810.
811,
| 500. ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE
901, Interest From ta @s /day
802, Mortzage Insurance Premium for O mont o
503, _Hazard Insyrance Premium for 0 mont to
904,
L 805,
1000, RESERVES DEPOITED WITH LENDER FOR
. Hazard lasurance mo. @ jme T !
| 1002 Mortgage nsurzace . @5 fmo i
1003. City Property Tax. .85 #mo_ i
2004, County Property Tax mo. @5 fmo |
1005. Annual Assessments mo. @5 fmo L J_‘
1003, Aggregate Analysis Adjustment {
1100. TITLE CHARGES
1100, Sertlement or Closing Fee [ 1
2102, Absiact of Tile-Searth to_Burr & Forman LLP 230,00
! 1103, Finel Update 0 Burr & Forman LLP, 50.00
1104. Tirle insurance Binder 1o Counsellor Title Insurance Ageney, LLC 250.00
1105, Closing Psotection Latter
1306. UPS, Coples, Courler 1o Burc & Forman WP 75.00
1107. .Attorney's fees to_Burr & Forman LR 6,500.00
fincludes above ftems No: ) !
1108, Title Insucance to Counsellar Title Insurance Agency, LLC 1.364.80 |
includes above items No: 4
1109. Lender’s Policy NONE
1110, Qwner's Policy _886,000,00 -1.864.80
1113
1112,
13, |
1200. GOVERNMENT RECORDING AND TRANSFER CHARGES
1201, Rerording Fees.Ozed S 15.00 ; Mortgaga § Rekease$ l 15.00
1202._Clty/County tax/stamps Deed 5 . Martgage § -
1203. City/County/State tax/stamps Deed $3,278.20 :Morreaped 3,278.20
1204. Transfer Fes Deed 5 : Morigage 5
1205._Death Certificate Rec. Fee to_Beaufort County Register of Deeds 2500
1300, ADDITIONAL SETTLEMENT. CHARGES
1302 syrvey to_Surveying Consultants 7,150.00
1302, PhaselESA to Newkirk Enviconmental fne, 3,914.00
1303, Easement Termination to_Beaufort County Register of Deeds 25.80
1304. E-Recording Fees 1o Burr & Forman LLF 10.00 5.00 \
1400. TOTAL SETTLEMENT CHARGES {enter on l‘mes 103, SW 8. J 20,103 .BDL 3,308.20 i

1nave carefully raviewad the HUD-1 Samamam Statemant and 10 tho bast of my knawledlga 24a valef, il 15 3 thug and accuraa statemenl of i receipts and dlsburserhants mada on my aceaunt
or by me In Uus ransaction. | frther Cariiy (na:  Pavo feceived a copy of ine HUD-T Somament Siatamant,

Boacfort County Schoal Distnct

ﬁ@

%\

3

L R S,

WAPNIW‘ (T 18 A CRIME TO'KNOWINGLY MAKE FALSE STATEMENTS TO THE

UNITED STATES ON THIS OR ANY SIMILAR
CAN INCLUDEA FINE AND IMPRISGRMENT.
U8 COGE SECTION 1001 AND SECTION 10

I N S N
et

FORM, PENALTIES uPoN CONWL‘TIO\
FOR DETAILS SEE TITLE
010,

SETTLEMENT AGENT.

Tne HLID-1 Saitiement Statemant whicn | hava preparer is 3 true ard acourats Scoount of this
uansachion. | hEve caused or wiil auss ihe funds tn be Bisrursed n atcordance wilh s stalsment

DATE:
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.5, DEPARTMENT GF. HUSING. AND URBAN DEVELOPMENT
SETTLEMENT STATEMENT

U v I AU 1B (TATIUBOOK 494D .

PAGE 2

Fite Number: 2000416.0000181
TitleExpress Settlement System Printed 10/27/2022 at 14:44 SMB

L, SETTLEMENT CHARGES

PAID FROM

700. TOTAL SALES/BROKER'S COMMISSION based on price $886,000,.00 ® 0.000 =

__| BORROWER'S

Division of commission {line 700) as follows:

FUNDS AT

701, 8 to

SETTLEMENT

702. 5 to

PAID FROM
SELLER'S
FUNDS AT

SETTLEMENT

703. Commission paid at Settlernent

800. ITEMS PAYABLE IN CONNECTION WITH LOAN

801. loan Origination Fea %

802. _Loan Discount %

803. Appraisal Fee

804. Credit Report

805,

806,

807.

808.

809.

814.

311

500, ITEMS REQUIRED BY LENDER TO BE PAID [N ADVANCE

901. _Interest From o @$

302, Mortgage Insurance Premium for O mont to -

/day ﬂ'

903. Harard Insurance Premium for 0 mant to

904,

905.

1000, RESERVES DEPOSITED WITH LENDER FOR.

1001, Hazard Insurance mo. @5

/mo T

1002, Mortgage Insurance mo. @ $

/o

1003. City Property Tax mo. @95

/mo

1004. County Property Tax me. @5

/mo

1005, Annual Assessments mo. @5

/mo J |

1008, Aggregate Analysis Adjustment

! l

1100. TITLE CHARGES

1101, Settlement or Closing Fee

1

1102. Abstract ar Title Search to Burr & Forman LLP

250.00

1103, Final Update o Burr & Forman LLP

o

50.00

1104, Title Insurance Binder

o

o Counsellor Title Insurance Agency, LLC

250,00

1105. Closing Pratection Letter

1106. UPS, Cobies, Courier o Burr & Forman LLP

—

7500 |

1107. Attorney's fees to_Burr & Forman LLP

L £,500.00 |

{includes ahove items No:

1108. Title insurance

e

o Counselior Title Insurance Agency, [LC

1,864.80

(includes above itams No:

1108, Lender's Palicy NONE

1110. Qwner's Policy §35,000.00 - 1,864.80

1111,

1112,

1113

1200, GOVERNMENT RECORDING AND TRANSFER CHARGES

1201. Recording Fees Deed S 15.00 ; Morigage $

‘ 15.00 [

1202. City/County tax/stamps Deed §

; Mortgage $

1203. City/County/State tax/stamps Deed § 3,278.20

s Mortgage $

3,278.20

1204, Transfer fee Deed $

; Mortgage §

1205. Death Cartificate Rec. Fee

to_Beaufort County Register of Deeds

] ll

25.00

1300. ADDITIONAL SETTLEMENT CHARGES

1301 Survey to Surveying Consultants

7.150.00 |

1302, Phase | ESA to Newkirk Environmental inc.

3,914.00

1303. Easement Termination

to Beaufort County Register of Deeds

25.00

1304, E-Recording Fees to Burr & Forman LLP

10.c0

5.00

1400. TOTAL SETTLEMENT CHARGES (enter on lines 103, Saction J and 502, Section k)

20,103.80

1 have carefull

AU CERTFICATION CF BUYER AND thJER

vt and to the best of my knowledge and belief, 1t is a true and aceurate statement of all recelpts and disbursements made on My account

y revi HUD-
or by me in this xransacuon ! furthsr certify that | have received a copy of the HUD-1 Sattlement Statemanl

Bazufort County Schoo! District

By Dr- Frank Rodnquez, Supenntencant

Christine Niesar

WARNING: [T IS A CRIME TO KNOWINGLY MAKE FALSE STATEMENTS TO THE
UNITED STATES ON THIS OR ANY SIMILAR FORM. PENALTIES UPON CONVICTION
CAN INCLUDE A FINE AND IMPRISONMENT. FOR DETAILS SEE TITLE 1

U.S. CODE SECTION 1001 AND SECTION 1010,

The HUD-1 Seitiement Stalement whigh | have prapared is a tue and accurate account of this
frangactian. | have caused of will ca&ée the funds fh be disbursed in accordance with this statement

G
SETTLEMENT AGENT: \«/

DATE: ;f}/ 3{/’;;__&2

3 308&’

-
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» Settlement Stdtement

B. Type of Loan

U.5. Depanment of Housing and Urban Development
CMB Approval No. 2502-0265

1. Orua 2. OrmHa 3. ClCoov. Unins. 6. Fite Number 7. Loan Number 8. Mortgage Insurance Case Number
‘::: SV{A N 2‘ UE\ICSOrnZ(‘MISnZ. 0 gve YOU EE a ament of act zlgggd;lrgﬁ'glocoﬂggglsD\MHBs paip fo@nc oy e ‘AQant are shown. ‘ ;
e e L o oty oy o s s e e
convictian 2an include 2 fing and imprisenmant. For cetails seg: Tite 13 J. 5. Code Sattion 1001 and Section 1010 Printed 10/27/2022 at 34:44 SMB
D. NAME OF BORROWER: Beaufort County School District
ADDRESS: PQ Orawer 308, Baayfort, 5C 23301
E. MAME OF SELLER: Christine Niesar
ADDRESS: 1105 Bluffton Parkway, Bluffton, SC 29910
F. NAME OF LENDER:
ADBRESS:
G. PROPERTY ADDRESS: 1105 Bluffton Pkwy, Bluffton, SC 29810
F RE00 029 000 0034 0000 znd RED0 028 000 0114 0000
| B SETTLEMENT AGENT: Burr & Forman LLP
| PLACE OF SETTLEMENT: 4 Clacks Summit Drive, Suite 200, Bluffton, SC23910
L SETTLEMENT DATE: 10/31/2022
1. SUMMARY OF BORROWER'S TRANSACTION: K. SUMMARY OF SELLER'S TRANSACTION;
100. GROSS:AMOLINT DUE FROM BCRROWER 400, GROSS AMOUNT DUE TO SELLER ]
101, Contractsalesprice N L 886,000.00 | 401, Contract sales prica | 886,000.00

BURR'E'FORMANLLP

vesults matter

Burr & Forman LLY

The Plaza at Belfair

4 Clarks Summit Drive, Suitc 200

Sarah F. Robertson Bluffton, SC 20910

srobertson@burr.com

Mailing Address:
Post Office Drawer 3
Hilton Head Island, SC 29938

- —

Office 843.815.2171
Fax 843.815.5991

BURR.COM

November 7, 2022

VIA US MAIL & EMAIL: (Eendv.cartledge@beaufort.klZ.sc.@

Wendy Cartledge, Attorney at Law
Beaufort County School District
PO Drawer 309

Beaufort, SC 29901

RE:  BCSD Purchase of 1105 Bluffton Pkwy, Bluffton, SC 29910 from Christine Niesar

Dear Wendy:

As you are aware, [ am pleased to confirm that Beaufort County School District’s purchase of
1105 Bluffton Pkwy (R600 029 000 0034 0000 and R600 020 000 011A 0000) has closed and all
disbursements have been made. The original deed has been electronically recorded with Beaufort
County. A copy is enclosed and the original will be forwarded to you. along with the title insurance
owners policy. Please do not be concerned if there is a four to five month delay because the
processing of the deed after it is recorded frequently takes that much time.

[ have enclosed a copy of the closing documents for your records along with a memorandum
regarding real property taxes in Beaufort County. Please read this carefully for future reference.
As you recall, BCSD was given a credit for the Seller's portion of taxes from January 1st through
the date of closing. Please note that the Beaufort County tax bills were not available at time of
closing but are now due and payable. Please find a copy of the printout from the Treasure’s
website and remit your payment directly to the Treasurer’s office.

Property owners in Beaufort County, South Carolina may register at no charge to receive alerts from
Beaufort County Register of Deeds regarding possible fraudulent activity involving their property.
The sign up page for Beaufort County can be found at www.becaufortcountysc.gov/register-of-
deeds/. Your real property is one of your most significant assets. With a few clicks, you can set up
a fraud alert notice to protect your investoent. If any documents involving your property are
recorded, you will receive an email message notifying you of the activity. 1 encourage you 1o take
advantage of this free service.

AL« DE o FL » GA = MS « NC =« SC TN
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SETTLEMENT STATERAENT

FIEE NUMBE LUUU4 10,0000 L

L. SETTLEMENT CHARGES

PAGE 2

TitleExoress Settlement System. Printed 10/27/2022 at 14:44 SM8

700. TOTAL SALES/BRCKER'S COMMISSION based on price $886,000.00 @ 0.000=

Division of commission {line 700} as follows:
7018 to

702 s 1o

PAID FROM
BORROWER'S
FUNDS AT
SETTLEMENT

PAID FROM

SELLER'S

FUNDS AT
SETTLEMENT

703.__Commission paid at Settlement

800, [TEMS PAYABLE IN CONNECTION WITH LOAN

801, loan Crigination fee %

802, loan Discount %

803. Appraisal Fee

804, Credit Report

3805,

806,

807,

208,

803,

310.

8il.

900, ITEMS REQUIRED 3Y LENDER 7O BF PAID IN ADVANCE

901 _interest From to @5

day

{802, Mortgzge [nsurance Premium for 0 mont to

903.Hazard Insurance Premijum for O mont to

BN

904,

905,

1000. RESERVES DEPOSITED WITH LENDER FOR

1601

._Hszard Insurance

mo. @5

g

1002

._Mortgage Insurance

mo. @5

/ma

. City Property Tax

mo. @ §

/g

1002
1004
L

._County Property Tax

mo. @5

/mo

1005

._Annual Assessments

mo. @5

/mo

1009. . Aggregate Analysis Adjustment

1100, TITLE CHARGES

1101._Settlement or Closing Fee

1102. Abstrzct or Title Search to Burr & Forman LEP

250.00

1103, Final Update to_Burr & Forman LLP

50.00

1104, Title Insursnce Binder to Counsellor Title [nsurance Agency, LLC

250.00

1105. Closing Protection Lettar

1106. UPS, Copies, Courler to Burr & Forman LLP

75.00

1107. Attorney's fees to_Burs & Forman LLP

6,500.00

includes above itams No:

1108. Title Insurance to Counsellor Title Insurance Agency, LLC

1,864.80

(includes above itams No:

1109. Lender's Policy NONE

1110. Owner's Policy 886,000.00 -1,864.80

1111,

1112,

1113,

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES

1201, Recording Fees Deed 5§ 15.00 ; Mortpage 8 ; Release §

15.00

1202. City/County tax/stamas Deed § :Mortazee $

1203, City/County/State tax/stamps Deed $ 3,278.20 ; Mortgage $

3,278.20

1204, Transfer.Fes Deed $ ;Morigages $

25.00

1205. Death Certificate Rec. Fea 3o _Beaufort County Register of Deeds
1300. ADDITIONAL SETTLEMENT CHARGES

1301, Survey o Surveving Consultants

7,150.00

1302, Phase [ ESA to_ Newkirk Environmental ing,

3,914.00

1303. Easament Termination 10_Beaufort County Register of Deeds

25.00

1304. E-Recording Fees 1o_Burr & Forman LLP

10,00

5.00

| 1400. TOTAL SETTLEMENT CHARGES

{anter gn lines 103, Section J and 502, Section K}

20,1032.80

!
3,308.20

FUD CERTFICATION UF BUYER AR SELLER

t have carsfully raviawed the HUD-1 Setlement Statemant and to the best of my knawledge and weliod; it is & trus and accurate statament of all recaipts and disbursements made on my account
or by ma in this fransaction. [ further cartify that | nava received a copy of the HYD-1 Setilement Statamant.

Besufort County Schoot Distnet

SEFERETEAE

TRASEAE NIgseEr
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g R L (2009) 1 OO 4305,
U.S, GEPARTMENT OF HOUSING AND URBAN DEVELOPMENT File Number: 2000416.0000181 PAGE2
SETTLEMENT STATEMENT

TitleExpress Settlement Svstem Printed 10,/27/2022 2t 14:44 SMB
L. SETTLEMENT CHARGES ] PAID FROM PAID FROM

700. TOTAL SALES/BROKER'S COMMISSION hased on price $886,000.00 @ 0.000 = j BORROWER'S SELLER'S
Division of commission (lina 700] as follows: | FUNDS AT FUNDS AT
700, © | SETTLEMENT | SETTLEMENT
7. S i) j
203. _Commission paid at Settlement ] H -]
800 {TEMS PAYABLE IN CONNECTION WITH LOAN
801 Loan Crigination See % T
802, _Logn Discount % I
803. Appraisal Fee
304, _Cradit Report
805,
i 807,
208,
809,
810. |
811, i
300, [TEMS REQUIRED BY LENDER TO BE PAID it ADVANCE
301. Interest From ta @5 [day
902, Muni;aée Insurance Pracium for O mont ta
903, Hazard Insurance Premium for Q mont o
i
- 905.
1000. RESZRVES DEPOSITED WATH LENDER FOR
1001, Hazarg Insurance me. @S _/mo |
1002. Mortgege tnsurance mg, @ % /mo
1003. City Property Tax mo. @5 frg
1004, County Property Tax mo. @5 /mo
1005. Annual Assessments mo. @5 Jma
1009. Aggrezate Analysis Ady
1100, TITLE CHARGES
3101, Sertlement or Closing fee g
1102, Abstract or Title-Search to Burr & Forman LEP 250.00
1103, Final Update 1o Burr & Forman LLP 50.00
1304, Title Jnsurance Binder to_Counsetlor Title Insurance Agency, LLC 250.00
1105, Closing Protection Letter I
1105, UPS, Copies, Courfer to Burr & Ferman LLP 7500
1107, Attarney's fees to Burr & Forman LLP 6,500.00
finchudes abave iters No' 1
1108, Title insurance to_Coungellor Title Insurance Agency, LLC 1,864.80
(includes ahove items No: Y
1109. Lender's Policy MNONE
3110, Qwner's fofiey 886,000.00 -1,854.80
1113,
1112, i
1113, i
1200. GOVERNMENT RECORDING AND TRANSFER CHARGES
{1201 Recording fees.Deed §  15.00 ; Mortgape § Release $ 15.00
1202, Gity/County tax/stamps Deed 5 JMorigaged )
1202, Ciiy/County/State tax/stamps Deed § 3,278.20 : Mortgage $ i 3278.20
1298, Transfer fee Deed$ ; Morigape $ |
1205. Death Certificate Rec. Fes to_Beaufort County Register of Deeds iy ‘ 25.0C
FB%‘ ADDITIONAL SETTLEMENT. CHARGES
1301, Survey to_Surveying Consultants . 7,150,00 ¢ |
1302, Phase} ESA to_MNewkirk Environmental tnc. 3,814.00
| 1303, Easement Termination ___to Beaufort County Ageister of Deags 2560
1304, E-Recording Faes to_Burr & Farman LLP 10,00 500
1400, TOTAL SETTLEMENT CHARGES %%%%mm K. 20103.50 3,308.20

I tiave cartiully raviewed the HUD-1 Sattierant Statsmant and to the best of my knowiedge and balle!, # i8 & rue and accurata statement of 2 cacaipts and €lsburseshents made on My account
oy e i iranzaction. ) fovther cartiy that | have receivud 3 copy of 1ho HUD-1 Settoment Ststament

saufont Counly Schoal Distnzl

\,1,;?57\ \

DAk Nunnqukim‘

». . w._,l ; e
L3 - o
N . R AN
WARNING: [T IS A CRIME TO KNOWNGLY MAKE F»\LSE STATEMENTS TO THE The HUD-1 Seltierpant Statament which ! heve preparod is & (ue and accurats accoun: of tils
UNITER ST 5 FORM. EENALTIES UPON CONVICT iON transacdion. | have CBUSBA Of will Causs tha funds to bis cishursed M acsordanca with tes, stalsment

GAN I wu: t NMENT FORDETNL$SEETH$

m
CLU
U5 COPE :.Ec‘ncN wm AND SZCTION 1010,

SETTLEMENT AGENT. DATE
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U5, DEPARTMENT OF HOUSING. AND URBAN DEVELOPMENT
SETTLEMENT STATEMENT

File Number: 2000416.0000181

I LT LHOUS TEE MTENUYUOR 30D

PAGE2

L. SETTLEMENT CHARGES

TrleBxpress Seftiement System Printed 10/27/2022 5t 14:44 SMB

PAID FRCM PAID FROM

700. TOTAL SALES/BROKER'S COMMISSION based on price $886,000.00 @ 0.000 =

BORROWER'S SELLER'S

Divisior: of commission {line 760} as follows:

FUNDS AT FUNDS AT

701, S to

SETTLEMENT SETTLEMENT

702. § to

703._Commission paid at Settlement

800. ITEMS PAYABLE IN CONNECTION WITH LOAN

801, Loan Origination Fee %

802. Loan Discount %

803. Appraisal Fee

804, Credit Report

805,

806.

307,

308,

305,

810,

21l

900, [TEMS REQUIRED BY LENDER TC BE PAID IN ADVANCE

901, interest From 0 @ jday

| 902. Mortgage Insurence Premium for

0 mont to -

903. Hazard Insurance Premium for Q0 mont to

804.

905,

1000. RESERVES DEPQSITED WITH-LENDER FOR.

1001. Hazard Insurance mo. @S /o

1002, Martgage Insurance mo. @ $ Jma

1003. City Property Tax me.®$ fmo

1004, County Property Tax mg. @ [mo

1005. Annual Assessments mo. @5 /mo

1008. Aggregate Analysis Adjustment

1100. TITLE CHARGES

1101. Settlement or Closing Fee

1102. Abstract or Title Search o Burr & Forman LLP

o

250.00

e
o

1103, Final Update Burr & Forman LEP

50.00

1104. Title Insurance Binder to Counselior Title Insurance Agency, LLC

250.00

1105._Closing Protection Letter

75.00

1106. UPS, Copies, Courier to Burr & Forman LLP
1107. Attorney's fees to Burr & Forman LLP

6,500.00

lincludes above items No: )

i

| 1108, Title Insurance to Counsellor Title Insurance Agency, LLC

1,864.80

{includes above items No: )

r11[)9. Lender's Palicy

NONE

1110. Owner's Policy 886,000.00 -1,864.80

1131

1112,

3113, .

1200, GOVERNMENT RECORDING AND TRANSFER CHARGE:

1201, Recording Fees Deed §  15.00 ; Mortgage $ ; Release §

15.00

1207. City/County tax/stamps Deed § ; Mortgage §

1203. City/County/State tax/stamps Deed § 3,278.20 : Mortgage $

3,278.20

1204, Transfer Fee Deed § ; Morigage $

1205. Death Certificate Rec. Fee to Beaufort County Register of Deeds

| 25.00

1300, AGDITIONAL SETTLEMENT CHARGES

|
|
—

1301, Survey to Surveying Consultants

7,150.00

1302. Phase [ ESA to_Newkirk Environmental inc.

3914.00

1303. Fasement Termination 1o Beaufort County Register of Deeds

|
25.00 B

1304. E-Recording Fees o Burr & Forman LLP

10.00 5.00

| 1400. TOTAL SETTLEMENT CHARGES {enter on lines 103, Section  and 502, Section K}

i 20,103.80 3,308.20

AUD CERTIRICATION UF BUYER AND BSECLE

i nave carsfully reviewed the HUD-1 Stat
or by me In this transaction. t further certify that I have received a copy of the HUD-1 Setilement Statement.

Beaufort County Schoo! Districl

By D Frank ROGGUEL, Supenntendant

Thrstne Niesar

WARNING! IT IS A CRIME TO KNOWINGLY MAKE FALSE STATEMENTS TO THE
UNITED STATES DN THIS OR ANY SIMILAR FORM. PENALTIES UPON CONVICTION
CAN INCLUDE A FINE AND IMPRISONMENT. FOR DETAILS SEE TITLE 18;

.5. CODE SECTION 1001 AND SECTION 1010,

SETTLEMENT AGENT:

and to the hest of my knowledgs and beflef, it is a true and zccurate statement

of 2ll receints and_dishursements mads o1 ry account

The HUD-1 Seltlement Statement which | have prepared is a true and accurate account of this
trensaction, | have caused or will c3dse the funds 1 be disbussed in accordance with this statement,
3 ) .

2t

Vi

DATE 'Il'j):i 3/ /e
¢ E
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A Settlement Stdiement
B. Type of Loan

U.S. Depariment of Housing and Urban Davelopment
CMB Approval No, 2502-0265

1. Ofna 2. (emba 3. OCoov. Unins. 5. File Nymber 7.1o3n Number 8. Mortgage Insurance Case Number
4. [va 5 Ceny, Ins. 2000416.00001815MB
It 15 JUrMISHaE 10 grve yOU a saement o actual SEllBMATL Costs, AMounis paid {0 and by the agent &re Showr.
C. Note‘ Items ‘marked. (p.0.G.j= were paid oulside the' dosing; hay are shown hera for inforrmation purposes and ara nat included in ma lclais itlefxprass Settlament System
WWARNING: 18 \s a oime (o knowingly meke false statements to e Uniled States on 1his or any other simitar fnrm 9ena*m °
conviction can-include a fine 3ad imprisonment. For detats sea: Title 18 U, S. Code Seciion 1001 and Section 1 Printed 10/27/2022 at 14:44 SM8

D. NAME OF BORROWER: Beaufort County School District

ADORESS: PO Drawer 309, Beaufort, SC 29301
E. NAME OF SELLER: Christine Niesar

ADDRESS: 1105 Bluffton Parkway, Bluffton, SC 29910
F. NAME OF LENDER:

ADDRESS:

G. PROPERTY ADDRESS: 1105 Bluffton Pkwy, Bluffion, SC 28910

R600 029 000 0034 0003 and RE0Q 028 000 0114 0000

€.800L0d9S20Z#3SVI-- SV31d NOWNOI - LdOdAVYIE - NV -8E:TT #2100 G202 < 34 ATTVIINOYLO3TH

H. SETTLEMENT AGENT: Burr & Forman LLP
PLACE OF SETTLEMENT: 4 Clarks Summit Drive, Suite 200, Bluffton, SC 29910
1. SETTLEMENT DATE: 10/31/2022
1. SUMMARY OF BORROWER'S TRANSACTION: K. SUMMARY OF SELLER'S TRANSACTION:
100. GROSSAMOUNT DUE FROM BORROWER 400. GROSS AMOUNT DUE T0 SELLER
101 Contract sales price 886,000.00 1 401 Contract sales price 7 88£,000.00
102. _Personal property 402, Personal property
103. _Settlement charges to borrower {line 1400) 20,103.801 403,
104 404,
| 105. 405.
! Adjustments for items paid by seller in advance Adiustraeats for items paid by sellet in advance
106. Cityftown taxes 406. _City/town taxes
107. _County taxes 407, County taxes
108. _ Assessments 408.  Assessments
108. 409,
110. 410.
1L 411,
112 412,
120. GROSS AMOUNT DUE FROM BORROWER 906,103.80 | 420. GROSSAMOUNT DUE TO SELLER 886,000,060
200. AMOUNTS PAID BY OR ON BEHALF OF BORROWER 500, REDUCTIONS IN AMOQUNT DUE TQ SELLER
201 Deposit or earnest monev 86,000.00 | 501, Excecs Beposi {see instructions)
202, __ Principal amount of new Joans 502, Settlament charges to selfer {line 1400} 3308.20 |
203. _ Existing loan{s) taken subject to 503, Existing loanls) taken subject to
204. S I -| 504. _Payoff of First Mortgage Loan
205, ! S0S. __Payoff of setond maorigage loan
206, 506.
207, 507.
208, 508,
209. 509,
| Adjustrments for items unpaid by seller Adjustments far items unpaid by seller
310, Cry/town teves l 510, _Cityjtown teses
211, County taxes 01/01/221¢10/31/22 | 36,691 511 County taxes 01/01/221610/31/22 56.59
212, Assessments l 512, _Assessments
213 CouptvTaras {0034)  01/01/22t010/31/32 1,361.80| 513 CountyTaxes(0034)  01/01/221910/31/22 1,361.80
214, 514,
215, 515,
216. 516.
27 ‘ 517,
218, 528, !
28, 518, !
220. TOTAL PAID BY/FOR BORROWER 87,418.491 520. TOTAL REDUCTION AMOUNT DUE SELLER | 472689
300. CASH AT SETTLEMENT FROM OR TO 8ORROWER 600. CASH AT SETTLEMENT TO OR FROM SELLER
301 Gross amount dus from borrower {fine 120} 906,103.80 | 601 Gross amount due to seller line 420} 886,000.60
302. _Less amounts paid by/for berrower (line 220 87,418.49 | 602. Lessreduction amount due seller (fine 520) 4,726,653
3C3. CASH FROM BORROWER 21868531 603. CASH TO SELLER 33127331

SUBSTITUTE FORM 1089 SELLER STATEMENT: The informatlon cantained herain is important tax information and Is being furnished 16 the Infermal Revenue Service.
1f you ara raquired to fils 3 return, 2 negligence penally or olher sanction will be imposad on you if this itam s requirad to ba reported and the IRS determinas
that it has not been reportad. The Ceniract Sales Price described on line 401 abgue constitutes tha Grass Procesds of this transaction.

SELLER'S INSTRUCTIONS: If this real estale was your principal resicence, file Farm 2119, Sale or Exchange of Principal Residenca, for any gain, with yaur (neeme
tax ratumn; for other ransactions, campisle tha applicable parts of Form 4?97 Form 6252 andfor Schedute D (Form 1040).

You are required by lew to provide Bur & Forman LLP

If yout 8o not provide your carract taxpayer ideatification number, you may be subjact te &ivil or eriminal panalties imposed by law, and Undar penalties of parjury,
| cartify tha! the numbar shown an tis Stalemant is my correc! \axpayer identification number.

SELLER(S) SIGNATURE(SY:

TN !l i
SETCERT SELLERZ CELLERT SELLERZ
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SETTLEMENT STATEMENT

L. SETTLEMENT CHARGES

700, TOTAL SALESIBROKER'S COMMISSION based on price $885 000.00 @ 000 =

Division of commissien {line 700} 2

s follows:

05 S to

w2 5

i3]

PAID FROM
BORROQWER'S

FUNDS AT
SETTLEMENT

PAGEZ

TitleExpress Settlement Svstem Printed 10/27/2027 at 14:44 SMB

PAID FROM
SELLER'S
FUNDS AT

SETTLEMENT

703, Commission paid at Settlement

800. [TEMS PAYARLE N CONNECTION WITH LOAN

801. toan Origination Fee

%

802. toan Discount

%

803, "Appraisal Fee

804, Credit Ragort

805.

806,

807,

808.

809,

810.

811,

S00. ITEMS REQUIRED 8Y LENDER TO BE PAID IN ADVANCE

S01.__interest From

) @S /day

502, _Mortgzge insurance Premium for

Qmont o

|_903. Hazard Insuranee Premium for

0 mont

| 90e,

905,

1000, RESERVES DEPQSITED WITH LENDER FOR

1001, Hazard Insurance

mo. @3 /mg

1002. Martgaze insurance

1003, City Property Tax

me, @3 fma
mo. @3 ) fmo

1004. County Property Tax

mo. @5 _ino

1005, Annual Assessments

mo. @3 /mo

1009. Agpregate Analysis Adjustment

1100, TITLE CHARGES

1101. Settternent or Clasing Fae

1102. Abstract or Title Search

to Burr & Forman LEP

250.00

1103. final Update

to Burr & Forman LLP

50.00

1104. Title Insyrance Sinder

to_Counsefler Title Insuranca Agency, LL.C

250.00

1305. Closing Protection Letter

1106. UPS, Copies, Courler

to Burr & Forman LLP

75.00

3107 Attorney'sfees

to_Burr & Forman LLP

6,500.00

A

{includes above items No:

1108, Title Insurance

to_Counsellor Title lnsurance Agency, LLC

1,864.80

{inchudes above items No:

} 1109. Lender's Policy

NONE

1110. Quner's Soticy

886.000.00 - 186480

1111

1112,

1113

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES

1201, Recording Fees Deed$  15.00

; Mortgage $ ; Release $

15.00

1202, City/Countytax/stamps

Deed $ : Mortzage $

1203._City/County/State tax/stamps

Dead $ 3,278.20 ; Morizage §

3,278.20

1204. Transfer Fee

Deed § __iMorigaze$

1205. Death Cerificate Rec. Fee to Beaufort County Register of Deeds
1300. ADDITIONAL SETTLEMENT CHARGES

25.00

1301, Survey

to_Surveying Consultants

7,150.00

1302, Phase | ESA

to_Newkirk Environmental inc.

3514.00

1303. Easement Termination

to_Beaufort County Register of Deeds

25.00

1304. E-Recording Fees

to. Burr & Forman LLP

10,00

5.00

1400, TOTAL SETTLEMENT CHARGES

ter on lines 1032, Section J and 502, Section K}
Tl T 7 U SELLER

20,103.80

3308.20

{en
HUD CERTTFIGA T FOR OF BUYER AND

I have carafully reviewed the HUD-1 Setilament Statament and to the best of my knowladge and belief, it is a tue and gocurate statement of all racsipts and disbursements made an My accournt

ar by ma in this transaction, 1 turther cartify that
Beaufort Caunty Schadl Distnet

| have recaived a copy af the HUD-1 Ssttioment Statemant.

VTR

Chrsthe Niesar
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< S YOI L1 (310] re FARQGOOR A2UD.¢
U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT File Nurabar: 2000416.0000181 PAGE 2
SETTLEMENT STATEMENT TizleZxpress Settiamen: System Printed 10/77/2022 3t 14:44 SMB
L, SETTLEMENT CHARGES PAIDFROM | PAID FROM
700, TOTAL SALES/BROKER'S COMMISSION hased on price $886,000.00 @ 0.000 = BORRCWER'S SELLER'S
Division of commission (line 700! as follows: FUNDS AT FUNDS AT
701§ 0 SETTLEMENT SETTLEMENT
023 to i
763. _Commission paid a1 Settiement L i
800. [TEMS PAYABLE IN CONNECTION WITH LOAN
801. loan Crigination fee %
BOZ. _loan Discount %
803. _Appraisal Fee

B04. Credit Report
80S.

806
807.
808.
809,
310.
811
| 900. ITEMS REQUIRED BY LENDER TO BE PAID IN ADVANCE
1901, imerest Faom 0 @3 _Jday L
902 _Mortzage insurance Premium for 0 mont to 1
903 _Hazard Insurance Premium_for Q mont to
504, |
505, {
1000, RESERVES DEPOSITED WITH LENDER FOR
1001, Hazard Insurance mo.@¢ fmo
1002. Mortgage Insurance mo.@$ /mg
2003._City Propenty Tax a0 @5 _[mg
004, County Property Tax me. @5 Jissts)
10905, Annual Assessmants mo. @S Jma
1003._Apgrezete Analysis Adjustment )
1100. TITLE CHARGES
1101, Settlement or Ciosing Fee T ;
1102, Abstract o Tle-Search to_Burr & Farmen WP 25000
1103, Final Update 10 Purr & Forman LLP 50.00
104, Tite lnsurance Binder to_Counsetior Title Insurance Agency, LLC 250.00
1105, Closing Pratection Letter
| 1106, UPS, Copies, Courler to Burr & Formen LLP 75.00
1107. Attorney's fees te Bure & Forman LLP 6,500.00
fincludes above items No: ¥
1108, Title insurance to_Counselior Titls Insurance Agency, LLC 1.864.80
fincledes above fteras No: ) bl
1102, Lender's Policy NONE
1110, Qwner's Policy 886,000.00 -1.864.80
1111,
1132
1133,
1200. GOVERNMENT RECORDING AND TRANSFER CHARGES
1201, Recording FeesDeed $ 1500 ;Mortgage S ;Release § 15.30]
1202 Civy/County tay/stamps Dead §  Mortgage ) . !
1203, Citv/County/State tax/stamps Daed $ 3,278.20 :Mortgege S 5 3.278.20
!

L

1204. Trapsfer Fee Deed § ; Mortgage §
1205, Death Certificate Rec. Fee to Beaufort County Register of Deeds
| 1300. ADDITIONAL SETTLEMENT. CHARGES,
1303, Survey to Surveying Consuitants 7,150.00]
1307. phase | ESA to Newkirk Environmental lnc. 3,914.00 |
1303._Easament Termination to_Beaufort County Register of Deeds 25.00 *«J
1304. E-Recording Fess to_Burr & Forman LLP 1000 5.00

25.00

1400. TOTAL SETTLEMENT CHARGES fenteron lines 103, Section  and 502, 2 Section 4] 20.103.80 3,308.20

Ihave carstuly cawewed the HLIO-1 Setlemen: Stalameni and 10 e dact of my knpwieaga na Ballel 1  tue and sccurata Statarmant of all 62ipts nd SisbursamBnis made on my account
¢ by Mme in s transaction. | further Sertily that | have recsivad a copy of ha HUD-1 Setamert Statemant

Baaufor Cum!y Seroal Distnct

WARNING: (T 1S A CRIME TO KNOWINGLY MAKE FALSE STATEMENTS ¥O THE & HUD-1 Setiement Statement which | Rave Srapgrad is 2 tus and aeeurals actoudk of this

UNITED STATES ON THIS DR NY SIMILAR, FORM. PERALTIES UPON coNv]cnON Ao, Thgs Cused o il Gough tha Tards o ba SrpUTsed . Besoraancn Wi i, Sare
CAN INCLUDE 4 FINE AND IMPR SONMENT FOR DETAILS SEE TITLE 1

U COOE SECTICN 1001 AND SECTION 1010,

SETTLEMENT AGENT. DATE
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U.S. DEPARTMENT OF HGUSING. AND URBAN DEVELOPMENT
SETTLEMENT STATEMENT

File Number: 2000416.0000181
TitieExpress»Sett]ement System Printed 10/27/2022 at 14:44 SMB

e OO0 1B FIRIUDOEK 43U,

PAGE?2

L. SETTLEMENT CHARGES

PAID FROM PAID FROM

T 1

700. TOTAL SALES/BROKER'S COMMISSION based on price $886,000.00 @ 0.000 =

BORROWER'S SELLER'S

Division of commission {ling 700} as follows:

FUNDS AT FUNDS AT

701, 8 )

702. 8 0

SETTLEMENT SETTLEMENT

703. _Commission paid at Settlement

800. ITEMS PAYABLE IN CONNECTION WITH LOAN

801, Loan Criginstion Fee %

802._Loan Discount %

803. Appraisal Fes

804. Credit Report

805.

806.

807.

808.

809.

810.

811,

300. ITEMS REQUIRED BY LENDER TQ BE PAID iN ADVANCE

901, Interest From to @3 /day

902, Mortgage Insurance Premium for Omont to -

903, Hazerd Insurance Premium for 0 mont to

904,

905,

1000. RESERVES DEPOSITED WITH LENDER FOR

1001, Hazard insurance mo. @ % fmo

1002. Mortgage Insurance mo, @3 fmo

1003. City Property Tax ) me. @3 /mo

1004. County Property Tax mo. @ % /mo

1005. Annual Assessments mo. @$ /mo

‘ 1009. Ageregate Analysis Adjustment
C
1100, TITLE CHARGES

1101. Settlement or Closing Fee

1102, Abstract or Title Search o_Bufr & Forman LLP

250,00

1103. Final Update to_Burr & Forman LLP

50.00

1104. Title Insurance Binder o_Counsellor Title Insurance Agency, LLC

o

250.00

1105. Closing Protection Letter

1106. UPS, Cogies, Courier to Burr & Farman LLP

75.00

1107. Attorney's fees to Burr & Forman LLP

6,500.00

{includes above items No:

o Counsellor Title nsurance Agengy, LLC

o

1108. Title Insurance

{includes above items No:

1,854.80

1108. Lender's Policy NONE

1110, Owner's Policy 886,000.00 - 1,864.80

1111,

| 1112,

1113,

1200. GOVERNMENT RECORDING AND TRANSFER CHARGES

1201, Recording FeesDeed $_ 15.00 ; Mortgage $ ; Refease $

1202, City/County tax/stamps Deed $ ; Mortgage $

T 15.00

1203. City/County/State tax/stamps Deed $ 3,278.20 : Mortgage S

3,278.20

1204, Transfer Fee Deed $ ; Mortgage $

| 1205, Death Certificate Rec. Fee to_Beaufort County Register of Deeds

25.00

| 1300. ADDITIONA! SETTLEMENT CHARGES

|

1302, Survey to Surveying Consultants

7,150.00

1302, Phase | ESA to_Newkirk Environmental inc.

3,814.00

1303, Fasement Termination to_Beaufort County Register of Deeds

25.00

1304. F-Recording Fees to Burr & Forman LLP

10.00 500

1400. TOTAL SETTLEMENT CHARGES {enter on lines 103, Section J and 02, Section K)

20,0380 3,308.20

HUD CERTIFICATION OF BUYER AND SELLER

I have carefully reviewed the HUD-1 Settlement Staternent and to the best of my knowledgs and belief, it is a true and accurate statement of all receipts and disbursements made on my account

or by me in this fransaction. | further certify that | have received a copy of the HUD-1 Settiement Statement.

Beaufort County Schaol District

By: DT, Frark Rodnguez, SUpennengen

Thristine Niesar

WARNING: IT IS A CRIME TO KNOWINGLY MAKE FALSE STATEMENTS TO THE
UNITED STATES ON THIS OR ANY SIMILAR FORM. PENALTIES. UPON CONVICTION
CAN INCLUDE A FINE AND IMPRISONMENT. FCR DETAILS SEE TITLE 18

U.S. CODE SECTION 1001 AND SECTION 1010

The HUD-1 Settlement Stetemant which | have prepared Is a frue and accurate account of this
transactian. | have saused or will caz):se the funds 16 be disbursed in accordance with this statement.

A
i e
SETTLEMENT AGENT: / 4 [,«( 1 pare: 14 gfr S
p 4 4
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ELECTRONICALLY FILED - 2025 Oct 24 11:38 AM - BEAUFORT - COMMON PLEAS - CASE#2025CP0700873

Exhibit |
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‘ : 'NOTICE TO PURCHASER :
RE BEAUFORT COUNTY AD VALOREM TAXES

PURCHASER:  Beaufort County School District
PROPERTY: 1105 Bluffton Pkwy, Bluffton, SC 29910

As is the case with all local governments (counties) in the State of South Carolina, Beaufort County operates on a retroadfiv:
collection of ad valorem taxes, i.¢., the current year tax bills are issued near the end of the tax year. In fact, S.C. Law requiresrta:
bills to be mailed by September 30, However, the date is subject to change to a later date, if an extension is requested b})n_{h«

county auditor. .

As a courtesy, all property transfers occurring prior to September 15, 2022, will be addressed by the County to the Janua@ ]
2022, owner of record ¢/o the new owner at the new owner's address of deed. All property transfers occurring after Septembe 1
will be sent to the January 1, 2022, owner of record as prescribed by S.C. Law. If you need to change your address, you shguk
send a notice dxrectly to the Beaufort County Tax Assessor, P.O. Box 458, Beaufort, SC 29901. We would therefore apprec*\gatl
your reading and signing the disclaimer below.

IvJINOHLO3 13

}_\

BURR & FORMAN L;LP &

>

<

By: / 5 -

Zlosing Attorney b
*****************************************************************************************************6*

CREDIT ON SETTLEMENT STATEMENT ' _|

We acknowledge our understanding that the seller has been debited at closing the seller's share of taxes for the current tax y";:a
from January 1 to date of closing as indicated on Line 211/511 of the Settlement Statement, and that we are now responsibl

payment of ad valorem taxes for the current tax year. If 2022 taxes are being paid at closing, funds have also been paid by uszfo
our share, as shown on Line 107 of the Settlement Statement.

TAX BILL
We acknowledge that should we not receive a tax bill related to the captioned real property by November 30, 2022, it will be Bu
responsibility to contact the Beaufort County Treasurer's Office at (843) 255-2600 to request the same. You may also access you
tax information and pay your taxes on-line at- www.co.beaufort.sc.us. Escrow of taxes by our mortgage holder does not relieviu:
of the responsibility to confirm that all relevant county taxes have been paid. We authorize BURR & FORMAN LLP to use the ﬁ%d
collected on the Settlement Statement to pay the tax bill. '

DELINQUENCY
Taxes are delinquent as of January 15, 2023, and penalties are applied. If taxes are unpaid as of August 31, 2023, the property
be advertised and subsequently sold on the first Monday in October of 2023.

v31d NO

il

SLSO@LOdOSZO

PRIMARY RESIDENCE

We understand that if we occupy the captioned property as of January 1 of the tax year as our primary place of residence, we may
be entitled to a 4% assessment ratio by application to the Beaufort County Tax Assessor. (For details please contact the County
Assessor at (843) 255-2400.) (NOTE: You may qualify for a further benefit as a primary residence owner and senior citizen, i.e.
65 or older under the Homestead Exemption Act.) For further details contact the Beaufort County Auditor at (843) 255-2500
Forms and information are available on-line at the Beaufort County web page: www.co.beaufort.sc.us.

We have received a copy of this disclaimer from BURR & FORMAN LLP.

By: 7 |
"“")F‘?&Erank Rodr gue

: upermtendent
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BEAUFORT COUNTY TREASURER 2022 BEAUFORY COUNTY

PO DRAWER. 487 PROPERTY TAYX BILL
BEAUFORT, SC 29901-048%7

FORWARDING SERVICE REQUESTED

ADJUSTED

PoofebbslonDnbaelbeen o 10 E it

BEAUPORT COUNTY SCHOOL DISTRICT E“,é %X % E Bmgm.

PO BOX 309
BEAUFORT BC 29901

2021 TAX/FRES: $ 67,60
2022 INSTALLMENT PAYMENTS' S O.()

 DESCRIPTTON

1105 BLU}:FJI()N BRWY
SURJ TC ROLL BACK TAX LIEN*SPLIT
2795 5.00 AC 28734 TIMRERLAND

PALMF*ITO EL &(‘ I‘SF'I‘ LI«“EMEN’I‘

',L\X [.‘U
35201

TOTAL 9B BACK OF HOTICE EOR DEFINITION OF THE ACCOUNT ITEMS LIGT8D RELON
MARKET VALUE 660, 900
TARABLE VALUE 280, 642
SPECIAL TAX ASSESSMENT 0
HOMESTEAD EXEMPTION AMOUNT 0
OTHER EXEMPTIONS 130
ROMESTEAD AYSESHED VALUE 0
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
) CASE NO. 2025-CP-07-00873
IN THE MATTER OF: )
GEORGE FRANCIS NIESAR )
(Decedent) )
) NOTICE OF AND MOTION
GERALD VIGLIONE NIESAR, ) TO RECONSIDER
Individually and as Personal Representative ) FINAL ORDER GRANTING
Of the Estate of Geroge Francis Niesar, ) PLAINTIFF’S MOTION FOR
Plaintiff, ) SUMMARY JUDGMENT
Vs. )
)
CHRISTINE NEMETH, )
Defendant. )
)

TO: ROBERT BRUNSON, ESQ., ATTORNEY FOR THE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that Defendant, by and through her undersigned attorney,

will move on the day of , 2026 at o’clock

a.m./p.m. before the Beaufort County Court of Common Pleas, and will at that time ask the Court
to reconsider the Final Order Granting Plaintiff’s Motion for Summary Judgment for the following
reasons pursuant to SCRCP 59(e);
FACTS
1. The Defendant is the sole heir by will of the Decedent (attachment A).
2. Plaintiff is a creditor of the estate and claims he is owed $24,000.00 from a loan to the
Decedent.

3. The Plaintiff is not an heir of the estate.

ARGUMENT

4. It is an injustice to award the Plaintiff “actual damages of $443,000.00” on a claim for an
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unpaid loan of $24,000.00.

5. Who does this combined total award of $559,104.45 go to? According to the Order, directly
to the Plaintiff, not to the estate and then back to the Decedent’s sole heir, perhaps with some
attorney fees (being mindful that this case was initially brought in Federal Court and
unceremoniously and informally remanded (attachment B) to Probate Court and then brought here
in Circuit Court).

6. Simply put, the Plaintiff was not damaged by more than $24,000.00 before bringing the
same suit in 3 different courts when he could have just made his claim for $24,000.00 to the

Defendant and collected the $24,000.00 owed to him.

s/Russ Keep, 111

Russ Keep, 111

S.C. Bar #3321

Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458

Beaufort County, SC thehhlaw@gmail.com
January 6, 2026 Attorney for the Defendant/
Christine Nemeth
2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
) CASE NO. 2025-CP-07-00873
IN THE MATTER OF: )
GEORGE FRANCIS NIESAR )
(Decedent) )
)
GERALD VIGLIONE NIESAR, ) AMENDED NOTICE OF AND
Individually and as Personal Representative ) MOTION TO RECONSIDER
Of the Estate of Geroge Francis Niesar, ) FINAL ORDER GRANTING
Plaintiff, ) PLAINTIFF’S MOTION
Vs. ) FOR SUMMARY JUDGMENT
)
CHRISTINE NEMETH, )
Defendant. )
)

TO: ROBERT BRUNSON, ESQ., ATTORNEY FOR THE PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that Defendant, by and through her undersigned attorney, will move

on the day of , 2026 at o’clock am./p.m. before the
Beaufort County Court of Common Pleas, and will at that time ask the Court to reconsider the Final Order
Granting Plaintiff’s Motion for Summary Judgment for the following reasons pursuant to SCRCP 59(e) and
6(b);

FACTS

1. The Defendant is the sole heir by will of the Decedent (attachment A).
2. Plaintiff is a creditor of the estate and claims he is owed $24,000.00 from an unsecured
loan to the Decedent.

3. The Plaintiff is not an heir of the estate.

CONVERSION

In Plaintiff’s Memorandum In Support of Motion for Summary Judgment, Plaintiff

“acknowledges that a conversion action “does not lie when alleging the exercise or domain or
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control of real property “Hawkins v. City of Greenville, 358 S.C. 280, 297, 594 S.E.2d 557, 566

(Ct. App. 2004)” (attachment A). In this case the Defendant is alleged to have taken “domain and
control” of the Decedent’s real estate, not his money. That she later sold George’s house only goes

to her “domain and control of real property.”

BREACH OF FIDUCIARY DUTY

As to Plaintiff’s breach of fiduciary duty cause of action, I can certainly do no better that
to quote from Judge Norton’s letter dated October 8, 2024 informally remanding the case to

Probate Court from the Federal Court (attachment B);

In reviewing the relevant sections of the Probate Code, it appears that only Probate
Court has the authority to hold someone accountable as a executor de son tort. See
S.C. Code Ann. § 62-3-620 (“Acting sua sponte or upon the petition of an interested
person, the probate judge . . . may order the executor de son tort to account for the
property in his possession.” (emphasis added)); see also Judy v. Judy, 712 S.E. 408,
412-14 (S.C. 2011) (discussing Section 62-3-620) and finding that it confers
jurisdiction to the probate court to hear a claim for waste related to the destruction
of value of an estate’s real property). Indeed, this remedy appears to be interwoven
in the estate administration process, See S.C. Code Ann. § 62-3-619 (“[T]he value
of the property shall be deducted from any distribution or payment of any claim or
commission to which the executor de son tort is entitled from the estate.”); accord
Maryland v. Territory of Md., 2017 WL 1807157, at *5 (D. Md. May 5, 2017)
(finding that the plaintiff’s claims of executor de son tort fell under Maryland law
because the case does not involve the administration of an estate). Moreover, while
the federal court has jurisdiction over Gerald’s tort claims, jurisdiction over
administration of George’s Estate rests exclusively with the Probate Court. See
Marshall v. Marshall, 547 U.S. 293, 311-12 (2006). Consequently, if Gerald is
entitled to a remedy in this case, the Probate Code appears to envision that he
find the remedy in the Probate Court (bold added).
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OTHER CAUSES OF ACTION

“While the Federal Court has jurisdiction over Gerald’s tort claims!, jurisdiction over
administering of George’s Estate rests exclusively with the Probate Court. See Marshall v.
Marshall, 547 U.S. 293, 311-12 (2006)” — Judge Norton.

CONCLUSION

This case was brought in Federal Court, informally remanded to Probate Court and then
brought in Circuit Court which also has no jurisdiction according to Judge Norton. The Final Order
Granting Plaintiff’s Motion for Summary Judgment dated December 31, 2025 in this case should

be vacated and the case dismissed or transferred back to probate court.

Respectfully Submitted,

s/Russ Keep, 111

Russ Keep, 111/ S.C. Bar #3321
Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458

Beaufort County, SC thehhlaw(@gmail.com
January 26, 2025 Attorney for the Defendant/
Christine Nemeth

! Providing there is over $75,000 in controversy which there is not in this case, just a claimed unsecured
loan by the Plaintiff to the Decedent of $24,000.00.
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STATE OF SOUTH CAROLINA
) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUNIT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

Case No. 2025-CP-07-00873

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative
of the Estate of George Francis Niesar,

)
)
)
)
) PLAINTIFF’'S MEMORANDUM IN
) OPPOSITION TO DEFENDANT’S
) MOTION TO RECONSIDER
)
)
Plaintiff, )
)
VS. )
)
CHRISTINE NEMETH, )
)
)

Defendant.

Plaintiff Gerald Viglione Niesar (“Plaintiff”), by and through his undersigned counsel,
hereby submits this Memorandum in Opposition to Defendant’s Motion to Reconsider Final Order
Granting Plaintiff’s Motion for Summary Judgment. Plaintiff appreciates the Court’s willingness
to allow briefing on the issues discussed herein and respectfully submits that this Court correctly
granted summary judgment in his favor, that this Court may not grant reconsideration on grounds
other than those urged by Nemeth in her Rule 59(e) motion, and that those arguments do not defeat
the Court’s grant of summary judgment.

BACKGROUND

There appears to be some confusion on Nemeth’s part surrounding the claims at issue in
this action. As the Complaint lays out, this dispute involves claims brought by the Estate of George

Francis Niesar against Defendant, Christine Nemeth (“Nemeth”), for Nemeth’s wrongful
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conversion and retention of the Estate’s one-half share of the proceeds of the sale of real property.
It does not involve, as Nemeth appears to think, Plaintiff’s individual creditor’s claim against the
Estate.! The causes of action before the Court belong to George Niesar’s Estate, not to Gerald
Niesar, personally.

On December 6, 2024, the Estate—acting through its Personal Representative—filed the
present Complaint in the Probate Court, alleging against Nemeth causes of action for conversion,
liability as executor de son tort, and constructive trust. Upon Plaintiff’s timely motion, the action
was removed to this Court on April 3, 2025 by Associate Probate Judge Lindsay A. Sutcliffe in an
Order attached hereto as Exhibit A (the “Order of Removal”) pursuant to S.C. Code Ann. 88 62-
1-302(d)(3) and (5).”

Plaintiff filed his Motion for Summary Judgment on May 6, 2025 and a supporting
memorandum of law (“Summary Judgment Memorandum?) prior to the hearing, arguing there are
no issues of fact material to his three causes of action and that he is, accordingly, entitled to
judgment as a matter of law under Rule 56 of the South Carolina Rules of Civil Procedure. On
October 7, 2025, Nemeth filed a return (“Return”)—two pages in length and devoid of legal

citation—arguing (in undersigned counsel’s interpretation) that “this case should be dismissed

L While it is true Plaintiff’s Complaint mentions his creditor’s claim (Complaint ] 22, 24), and
that claim remains pending in the Beaufort County Probate Court (“Probate Court™), it is not
alleged as a cause of action in Plaintiff’s Complaint and, accordingly, is not at issue before this
Court.

2 The Order of Removal also ordered removal of Nemeth’s Summons and Petition for Formal
Testacy and Appointment filed on January 23, 2024.

3 Nemeth’s request for dismissal in a return to a motion for summary judgment is just one example
of many during the course of this litigation of her failure to follow mandatory civil procedure and
to grapple with the applicable issues and standard of review. See Rule 7(b)(1), SCRCP (“An
application to the court for an order shall be by motion .. . ..”); Rule 56, SCRCP (enabling judgment
as a matter of law, not dismissal).
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because: (i) Decedent’s and Nemeth’s joint tenancy with rights of survivorship were not severed
by their divorce, and (ii) that the Estate does not own one-half of the property because “Christine
was willed the property.” Nemeth attached to her Return only two exhibits, a letter from United
States District Court Judge David C. Norton to Judge Sutcliffe dated October 8, 2022 and a copy
of a document entitled “Last Will and Testament of George Francis Niesar” purportedly executed
by Decedent on December 17, 2018 naming Nemeth as Decedent’s sole beneficiary (“Purported
Will”). Notably, Nemeth’s Return did not take issue with any of the factual allegations upon which
Plaintiff’s claims are based, instead only disputing (without any explanation or analysis) the legal
consequences of those undisputed facts.

After a hearing, the Court entered its Final Order Granting Plaintiff’s Motion for Summary
Judgment (“Final Order”) on December 31, 2025, granting summary judgment on all of Plaintiff’s
claims and: (i) awarding damages to Plaintiff in the amount of $443,000, plus pre- and post-
judgment interest, (ii) reducing the value of any distribution or payment to which Nemeth may be
entitled to receive from the Estate by $443,000 pursuant to S.C. Code Ann. 8 62-3-619, and (iii)
imposing a constructive trust over $443,000, an amount which represents the portion of the
proceeds of the sale of real estate that belong to the Estate, plus the interest awarded.

On January 6, 2026, Nemeth filed the present motion to reconsider (the “Motion to
Reconsider”) pursuant to Rule 59(e): (i) arguing it is unjust to award Plaintiff $443,000 on a claim
for an unpaid loan of $24,000, (ii) asking “[w]ho does this combined total award of $559,104.45
go to?” and (iii) concluding, “the Plaintiff was not damaged by more than $24,000.” Again,
Nemeth does not dispute the facts relied upon in Plaintiff’s motion for summary judgment and this

Court’s Final Order.
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The Court held a hearing on the Motion to Reconsider on January 14, 2026 during which
the Court, sua sponte, raised concerns about the soundness of its Final Order, specifically
questioning whether: (i) a claim for conversion can be based upon the proceeds of the sale of real
property in South Carolina; (ii) the Circuit Court has subject matter jurisdiction to make a finding
of liability as executor de son tort, and (iii) any issue of material fact exists as to Plaintiff’s claim
for constructive trust.* Because Nemeth never raised these issues—either at summary judgment or
in her Motion to Reconsider—Plaintiff did not have a prior opportunity to address these points.
Plaintiff requested the opportunity to provide the Court with briefing on these questions, which
the Court graciously granted.

ARGUMENT

None of the facts material to Plaintiff’s claims are in dispute. This case presents only pure
questions of law, which the Court correctly decided in Plaintiff’s favor. Accordingly, the Court
should deny the Motion to Reconsider and allow its Final Order to stand.

l. The Court should not grant reconsideration on grounds Nemeth did not raise.

As a threshold matter, given the limited purpose and availability of Rule 59(e) relief and
the strong policy interest in the finality of judgments, Plaintiff respectfully submits that the Court
may not modify or reverse its Final Order on legal grounds that were available to but never raised
by Nemeth—either in response to Plaintiff’s Motion for Summary Judgment or in her present
Motion to Reconsider. Oullav. Velazques, 427 S.C. 428, 436, 831 S.E.2d 450, 454 (Ct. App. 2019)
(discussing “the philosophy favoring finality of judgments and the expeditious termination of

litigation”); Bowman v. Bowman, 357 S.C. 146, 152, 591 S.E.2d 654, 657 (Ct. App. 2004) (“[W]e

#1f this is not an accurate recitation of the Court’s true concerns, Plaintiff respectfully requests the
opportunity to brief those before the Court decides the Motion to Reconsider.
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conclude that South Carolina’s strong policy towards finality of judgments trumps a party’s ability
to set aside a judgment where, as here, the party could have discovered the evidence prior to trial.”).

The South Carolina Supreme Court has reiterated that parties may not raise an issue for
the first time in a Rule 59(e) motion to reconsider. Repko v. Cnty. of Georgetown, 424 S.C. 494,
502, 818 S.E.2d 743, 748 (2018) (“It is settled that “[a]n issue may not be raised for the first time
in a motion to reconsider.”” (quoting Johnson v. Sonoco Prods. Co., 381 S.C. 172,177,672 S.E.2d
567, 570 (2009)); C.A.H. v. L.H., 315 S.C. 389, 434 S.E.2d 268 (1993); Hickman v. Hickman, 301
S.C. 455, 456, 392 S.E.2d 481, 482 (Ct. App. 1990) (“A party cannot use Rule 59(e) to present to
the court an issue the party could have raised prior to judgment but did not.”). Rather, a motion
under Rule 59(e) is proper only when a party believes the court has misunderstood or failed to
fully consider or rule upon an argument or issue. Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24,
602 S.E.2d 772, 780 (2004). Rule 59(e) is, therefore, limited in purpose to addressing only
arguments asserted by the movant. Unlike Rules 59(d) and 60(a), Rule 59(e) does not extend to
courts an invitation to raise issues the movant could have—but neglected to—make prior to a final
judgment. Compare Rule 59(e), SCRCP (“A motion to alter or amend the judgment shall be served
not later than 10 days after receipt of written notice of the entry of the order.”), with Rule 59(d),
SCRCP (“Not later than 10 days after entry of judgment, the court of its own initiative may order
a new trial for any reason for which it might have granted a new trial on motion of a party.”
(emphasis added)), and Rule 60(a), SCRCP (“Clerical mistakes in judgments, orders or other parts
of the record and errors therein arising from oversight or omission may be corrected by the court
at any time of its own initiative or on the motion of any party . . . .” (emphasis added)).

For example, in Heins v. Heins, after a divorcing husband failed to comply with several

provisions of the divorce decree, the family court entered an order: (i) holding the husband in
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contempt of court and, as a result, ordering him to pay $4,146 to wife, (ii) ordering him to pay the
wife’s attorneys’ fees, but (iii) finding the husband was under no obligation to repay certain
personal expenses or undisclosed accounts payable. 344 S.C. 146, 149-50 543 S.E.2d 224, 225-26
(Ct. App. 2001). The wife, dissatisfied with the third finding, moved for reconsideration under
Rule 59(e), arguing the family court erred in failing to require the husband to be responsible for
his personal debts and the accounts payable. The husband filed a return to the wife’s motion,
denying the wife was entitled to this relief but not otherwise seeking reconsideration of the court’s
order. The family court denied the wife’s motion but sua sponte reversed its prior order, which
held husband in contempt. The wife moved again for reconsideration, which the court denied.
The Court of Appeals reversed, explaining that while Rule 59(e) is silent on the power of
a court to alter or amend a judgment on its own initiative (unlike Rule 59(d) and Rule 60(a)), such
silence does not imply that courts lack this power. The court reviewed both federal and state
precedent, however, to conclude that this power is time-limited, finding courts possess this
inherent power only during the ten-day window during which Rule 59(e) motions are required to
be filed or else waived. The court specifically held, “[w]e rule a Family Court judge does not have
the authority to alter or amend a judgment, sua sponte, once the judgment is more than 10-days-
old.” Id. at 157, 543 S.E.2d at 229. Accordingly, even though a motion for reconsideration had
been timely filed, because the family court ordered relief outside the scope of issues presented in
that motion, its action was considered to have been sua sponte—something it could have done
only within ten days after entry of the prior judgment. Because the family court’s order on
reconsideration fell outside of that ten-day window, the Court of Appeals found the family court

exceeded its power and reversed its order as to that relief.
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Here, like in Heins, the Court has proposed to grant relief outside the scope of issues
presented in Nemeth’s Motion to Reconsider. However, because ten days have passed since the
Court entered its Final Order, it may not do so. Rather, the Court, in the present procedural posture,
is free to grant reconsideration under Rule 59(e) on any of the grounds asserted by Nemeth in her
Motion to Reconsider or Return—but only those grounds. As discussed briefly in the next section,
those grounds are meritless.

1. Nemeth’s arguments do not warrant reversal of summary judgment.

As already mentioned, Nemeth, in her Return, did not dispute any facts Plaintiff cited in
support of his motion for summary judgment. Instead, Nemeth argued only that: (i) Decedent’s
and Nemeth’s joint tenancy with rights of survivorship was not severed by their divorce, and (ii)
that the Estate does not own one-half of the property because “Christine was willed the property.”

As explained at greater length in Plaintiff’s Summary Judgment Memorandum, Nemeth’s
first argument fails because S.C. Code Ann. 88 27-7-40(a)(vii) and 62-2-507(c)(2) unequivocally
instruct that unless a governing instrument, court order, or contract provides otherwise, a divorce
severs any rights of survivorship between a married couple. Nemeth admits both that she and
Decedent divorced and that the divorce decree does not mention the property in question yet
perplexingly insists this means their survivorship rights “remain[] in effect.” Return, at | 6.
Nowhere does Nemeth reveal the analytical path she took to arrive at that (faulty) conclusion.

Nemeth’s second argument concerning Nemeth’s status as the Estate’s sole beneficiary via
the Purported Will is immaterial to the claims at issue here because the Purported Will—even
assuming it is valid and governs the distribution of Decedent’s Estate—cannot undo the severance
of survivorship rights that took place in 2007 upon Decedent’s and Nemeth’s divorce. Contrary to

her assertions, because of the severance of survivorship rights, the real property became a part of
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Decedent’s Estate and subject to administration upon his death and did not automatically pass to
Nemeth. See S.C. Code Ann. § 62-1-201(35) (defining “Probate estate” as “the decedent’s property
passing under the decedent’s will plus the decedent’s property passing by intestacy”); 8 62-1-
201(37) (defining “Property” to include “both real and personal property or any interest therein”);
Estate of Livingstone v. Livingstone, 404 S.C. 137, 145, 744 S.E.2d 203, 208 (Ct. App. 2013).

Next, in her Motion to Reconsider, Nemeth’s sole argument—again, unburdened by legal
citation or analysis—is that the damages award of $443,000 plus interest is unjustly
disproportionate to the value of Plaintiff’s $24,000 creditor’s claim. Motion to Reconsider, at 11
4-6. As mentioned above, it appears Nemeth has her claims confused. The damages award in the
Final Order is the remedy for the Estate’s claims against Nemeth, not for Gerald Neisar’s
individual creditor’s claim against the Estate, which is not encompassed by this action. Therefore,
Nemeth has utterly failed to meet her burden of showing any errors in this Court’s Final Order and
that the Court should alter or amend that judgment pursuant to Rule 59(e).

I11.  The Court properly granted summary judgment on Plaintiff’s conversion
claim.

In the event the Court disagrees with Plaintiff on the issues available for reconsideration,
the Court should still deny reconsideration and allow its judgment on Plaintiff’s conversion claim
to stand because all necessary elements of that cause of action are met. Plaintiff will not rehash his
entire conversion analysis but will address only the Court’s question whether the proceeds of the
sale of real property are the proper subject of a conversion claim.

Conversion in South Carolina is the “unauthorized assumption and exercise of the right of
ownership over goods or personal chattels belonging to another, to the alteration of the condition
or the exclusion of the owner’s rights.” Regions Bank v. Schmauch, 354 S.C. 648, 667, 582 S.E.2d

432, 442 (Ct. App. 2003) (citation and internal quotation marks omitted). To establish a cause of

252

€/.800.0d2520¢#3SVI - SY3T1d NONINOD - LHd04dNV34d - INd 0T:ZT 9¢ uer 9¢0¢ - A3TId ATIVIOINOd 10314





action for conversion, “a plaintiff must prove (1) an interest by the plaintiff in the thing converted;
(2) the defendant converted the property to his or her own use; and (3) the use was without the
plaintiff’s permission.” Builders Source Direct v. Cosco Logistics (Americas) Inc., 2008 WL
11349731, at *11 (D.S.C. 2008) (citing Crane v. Citicorp Nat’l Servs., Inc., 313 S.C. 70, 437
S.E.2d 50 (1993), superseded by statute on other grounds)).

Plaintiff acknowledges the rule that a conversion action “does not lie when alleging the
exercise of dominion or control over real property,” Hawkins v. City of Greenville, 358 S.C. 280,
297, 594 S.E.2d 557, 566 (Ct. App. 2004), and that there are no reported cases from this State
explicitly standing for the proposition that proceeds of the sale of real property can be converted.
However, Plaintiff has also not located any South Carolina cases rejecting this proposition.

Under South Carolina law, an interest in real property becomes an interest only in personal
property when the owner executes a contract to sell the property. “The theory of equitable
conversion provides that under an executory contract for the sale of real estate, the equitable estate
passes to the purchaser and the bare legal title for security purposes remains in the vendor.” Brooks
v. Council of Co-Owners of Stones Throw Horizontal Prop. Regime I, 315 S.C. 474, 476, 445
S.E.2d 630, 632 (1994). Accordingly, upon entering a contract to sell real property, the seller
becomes the owner of the purchase price, and the buyer is deemed to be the equitable owner of the
real estate. See In re Restivo Auto Body, Inc., 772 F.3d 168, 177 (4th Cir. 2014) (“[U]pon
contracting to buy land, ‘in equity the vendee becomes the owner of the land, the vendor of the
purchase money.”” (citing Himmighoefer v. Medallion Indus., Inc., 487 A.2d 282, 286 (Md.
1985)); Meltzer v. Wendell-West, 497 P.2d 1348, 1351 (Wash. 1972) (“An equitable conversion,

therefore, takes place when a contract for the sale of real property becomes binding upon the
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parties. Thenceforth, the purchaser of the land is deemed the equitable owner thereof, and the seller
is considered the owner of the purchase price.”).

It is undisputed that Nemeth and Decedent executed a contract to sell the property to the
Beaufort County School District on September 3, 2022. Compl. at § 14; Answer at { 2. Thus, on
that day, each became the owner of their right to receive their portion of the agreed purchase price,
and neither remained an equitable owner of the real property. Because Decedent’s only interest
was in the sales proceeds when he died, and the proceeds of sale constituted personal, not real
property, Nemeth’s retention of Decedent’s share of those proceeds constituted a conversion of
personal property. See SSI Med. Servs., Inc. v. Cox, 301 S.C. 493, 498, 392 S.E.2d 789, 792 (1990)
(“Money may be the subject of conversion when it is capable of being identified and there may be
conversion of determinate sums even though the specific coins and bills are not identified.”);
Daniel v. Post, 181 S.C. 468, 187 S.E. 915, 917 (1936) (“Where personal property has been
converted and sold, an action lies either for damages for the conversion or for the recovery of the
proceeds of sale, the first being trover and the second assumpsit for money had and received.”).

Additionally, other jurisdictions have examined this exact question, even recently, and
concluded that real property sales proceeds constitute personal property that can support a
conversion claim. See Alisa A. Peskin-Shepherd, PLLC v. Blume, 974 N.W.2d 835, 836 (Mich.
2022) (“It is true that proceeds of a real-estate sale are personal property and thus may be subject
to conversion.”); Asdourian v. Konstantin, 93 F. Supp. 2d 296, 299 (E.D.N.Y. 2000) (“As the
conversion cause of action concerned the proceeds of the sale of properties and not the conversion
of real property itself, the Court denies the defendant's motion for judgment as a matter of law with
regard to the contention that Blue Chip may not recover in conversion for the wrongful sale of real

property.”); Congram v. Giella, No. 91 CIV. 1134 (LMM), 1992 WL 349845, at *6 (S.D.N.Y.
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Nov. 10, 1992) (distinguishing between a claim for conversion of real property and a claim for the
proceeds from the sale of real property); Stewart v. Young, 226 N.W. 222, 224 (Mich. 1929)
(holding that when real estate is sold without permission of all parties involved, “such proceeds
are not real estate, but personal property”).

Because South Carolina precedent establishes that a real property interest becomes a
personal property interest when a sales contract is executed, and the sales contract here was
executed on September 3, 2022, only a personal property interest remained when the Decedent
died on October 7, 2022. So, when Nemeth kept all of the sale’s proceeds, she converted personal
property to her own use, and that conduct renders her liable for conversion.

IV.  The Court properly granted summary judgment on Plaintiff’s claim for
liability as executor de son tort.

As explained in greater detail in Plaintiff’s Summary Judgment Memorandum, summary
judgment was proper on Plaintiff’s claim for Nemeth’s liability as an executor de son tort of
Decedent’s Estate. Importantly, this Court has subject matter jurisdiction to make such a
determination.

It appears the Court’s concern derives from the language of section 62-3-620, which
provides:

Acting sua sponte or upon the petition of any interested person, the probate judge

of the county in which a deceased person was domiciled at the time of his death

may order the executor de son tort to account for the property in his possession.

Upon a finding that the property has been converted, wasted or otherwise damaged

through improper interference, the court may assess damages including attorney's

fees and costs in the amount determined by the court not to exceed the value of the

property charged to the executor de son tort.

S.C. Code Ann. § 62-3-620 (emphasis added). However, this section does not deprive the Court

of subject matter jurisdiction to determine liability as executor de son tort or to provide the specific

remedy it did in its Final Order.
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To begin with, section 62-3-620 is not even mentioned in the Court’s Final Order. The
Final Order does not cite section 62-3-620 or provide the remedies it enables. Rather, the Final
Order only utilizes the neighboring code section, section 62-3-619, which does not even arguably
limit the finding of liability as executor de son tort to any particular court or judge. Rather, that
section provides:

Any person who obtains, receives, or possesses property of whatever kind,

belonging to the decedent, by means of fraud or without paying valuable

consideration equivalent to the value of the property, shall be charged and
chargeable as executor of his own wrong (executor de son tort) with respect to the

goods and debts. The value of the property is charged to the executor de son tort.

Likewise, the value of the property shall be deducted from any distribution or

payment of any claim or commission to which the executor de son tort is entitled

from the estate.

Section 62-3-619 does not specify which court or judge may determine that a person has
“obtain[ed], receiv[ed], or possess[ed] property . . . belonging to the decedent, by means of fraud
or without paying valuable consideration” or to order the remedy the Final Order did in this case—
the reduction of any distribution to which Nemeth may be entitled—which remedy is not provided
for in section 62-3-620, the arguably problematic section.

Even assuming that section 62-3-620—and its arguably limiting “probate judge”
language—is somehow involved in this case (which it is not), it is not a jurisdictional statute.
Rather, it simply allows the court, after finding that an executor de son tort is liable, to provide the
remedy of an “account[ing] for the property in his possession” and to assess damages if the
property in the executor de son tort’s possession has been converted, wasted or otherwise

damaged. Importantly, section 62-3-620 uses the terms “probate judge” and *“court”

interchangeably. Because the probate code does not define “court” as “the probate court” but,
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rather, as “the court or branch having jurisdiction in matters as provided in this Code,” section
62-3-620 does not foreclose the possibility that the Circuit Court can also have jurisdiction, if the
probate code provides so.

The probate code does so provide. This action was removed from the Probate Court to this
Court under S.C. Code Ann. 88 62-1-302(d)(3) and (5), which provide concurrent jurisdiction to
the Circuit Court over “actions to try title concerning property in which the estate of a decedent or
protected person asserts an interest” and “actions in which a party has a right to trial by jury and
which involve an amount in controversy of at least five thousand dollars in value.” S.C. Code Ann.
88 62-1-302(d)(3), (5). As Judge Sutcliffe found, this action falls in both categories. Either is
sufficient to confer jurisdiction.

First, this is an “action[] to try title concerning property in which the estate of a decedent
or protected person asserts an interest” because one of the issues essential to all of Plaintiff’s claims
is the Estate’s ownership of the proceeds of the sale of the property. See Builders Source Direct,
2008 WL 11349731, at *11 (“In order to establish a cause of action for conversion, a plaintiff must
prove (1) an interest by the plaintiff in the thing converted. . . .”); S.C. Code Ann. § 62-3-619 (to
establish liability as executor de son tort, it must be shown that the property wrongfully obtained,
received, or retained “belong[ed] to the decedent”); SSI Med. Servs., Inc. v. Cox, 301 S.C. 493,
500, 392 S.E.2d 789, 793 (1990) (A constructive trust arises whenever a party has obtained money
which does not equitably belong to him and which he cannot in good conscience retain or withhold
from another who is beneficially entitled to it. . . .”).

Second, this Court has jurisdiction for the additional reason that this is an “action[] in which

a party has a right to trial by jury and which involve an amount in controversy of at least five

®S.C. Code Ann. § 62-1-201(5) (defining “court™).
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thousand dollars in value.” S.C. Code Ann. § 62-1-302(d)(5). Section 62-1-306(a), “entitle[s]”
parties to a jury trial if a jury trial is duly demanded and the action is “for the recovery of money
only or of specific real or personal property.” Here, the Complaint involves an amount in
controversy in excess of $5,000, demands a jury trial, and seeks both monetary damages and a
constructive trust over the specific portion of the sale’s proceeds that belongs to the Estate.
Complaint, Jury Demand, 11 2-4.

Therefore, this Court has subject matter jurisdiction over the entirety of this action—
including Plaintiff’s claim for liability as executor de son tort—pursuant to S.C. Code Ann. 88 62-
1-302(d)(3) and (5).°

V. The Court properly granted summary judgment on Plaintiff’s claim for
constructive trust.

The Court properly granted summary judgment on Plaintiff’s claim for constructive trust.
A constructive trust is an operation of law designed to remedy unjust enrichment, Hale v. Finn,
388 S.C. 79, 89, 694 S.E.2d 51, 57 (Ct. App. 2010), and “arises whenever a party has obtained
money which does not equitably belong to him and which he cannot in good conscience retain or
withhold from another who is beneficially entitled to it as where money has been paid by accident,
mistake of fact, or fraud, or has been acquired through a breach of trust or the violation of a

fiduciary duty.” SSI Med. Servs., 301 S.C. at 500, 392 S.E.2d at 793-94.

® The case cited in Judge Norton’s letter to Judge Sutcliffe dated October 8, 2024, Maryland v.
Territory of Maryland, No. CV PX 16-3426, 2017 WL 1807157, at *1 (D. Md. May 5, 2017) is
not binding and, in any event, does not stand for the proposition that a South Carolina Circuit Court
does not have jurisdiction to make a finding of liability of executor de son tort. That case did not
involve South Carolina courts or law and found that Maryland’s concept of executor de son tort
did not apply for the entirely distinguishable reason that the pro se plaintiffs” action did not involve
a decedent or an estate at all.

14
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Nemeth has failed to show, by affidavit or otherwise in either her Return or her Motion to
Reconsider, a genuine issue that Nemeth has not been unjustly enriched by her unlawful and
fraudulent retention of the full proceeds of the property’s sale, when one half of those proceeds
belongs to the Estate. As discussed above in Section Il and in the Final Order, Nemeth does not
dispute any of the facts upon which Plaintiff’s constructive trust claim rests. Specifically, she does
not dispute that she and Decedent divorced in 2007; that their divorce decree did not mention the
property; that she and Decedent contracted to sell the property on September 3, 2022 while
Decedent was alive; that Decedent died on October 7, 2022 during the closing period; that she sent
a Power of Attorney (“POA”) to the buyer of the property on the day Decedent died; that on
October 12, 2022, she executed and delivered to the buyer an affidavit stating that the POA
remained in effect (despite Decedent’s death five days earlier); or that she sold the property on or
around October 31, 2022 and retained all of the proceeds of the sale. See Final Order, at 2-3
(detailing undisputed facts).

Procedurally, it is too late for her to do so now. See Rule 6(d), SCRCP (“[O]pposing
affidavits may be served not later than two days before the hearing, unless the court permits them
to be served at some other time.”); Rule 56(c), SCRCP (allowing a party adverse to a motion for
summary judgment to “serve opposing affidavits not later than two days before the hearing”);
Johnson v. Sonoco Prod. Co., 381 S.C. 172, 177, 672 S.E.2d 567, 570 (2009) (“An issue may not
be raised for the first time in a motion to reconsider.”).

Therefore, the Court should not disturb its final judgment on Plaintiff’s claim for
constructive trust. See SSI Med. Servs., 301 S.C. at 501, 392 S.E.2d at 794 (affirming summary

judgment in plaintiff’s favor on its claim for constructive trust where the “profits [the defendant]
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retained from the sale of the vehicles were acquired through a breach of trust and fiduciary duty”
and, therefore, “did not equitably belong to [the defendant]”).

CONCLUSION

Based on the above, Plaintiff respectfully submits the Court properly granted Plaintiff’s
Motion for Summary Judgment, that Nemeth has done literally nothing to show otherwise, and

that this Court should accordingly deny her Motion to Reconsider.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
Email: robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
Email: John.bozeman@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
January 26, 2026
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
) CASE NO. 2025-CP-07-00873
IN THE MATTER OF: )
GEORGE FRANCIS NIESAR )
(Decedent) ) DEFENDANT, CHRISTINE NEMETH’S
) RETURN MEMORANDUM TO
GERALD VIGLIONE NIESAR, ) PLAINTIFF’S MEMORANDUM IN
Individually and as Personal Representative ) OPPOSITION TO DEFENDANT’S
Of the Estate of Geroge Francis Niesar, ) MOTION TO RECONSIDER
Plaintiff, )
Vs. )
)
CHRISTINE NEMETH, )
Defendant. )
)

The Defendant raised the issue that a conversion action “does not lie when alleging the
exercise of domain or control over real property” Hawkins v. City of Greenville, 358 S.C. 280, 297,
594 S.E.2d 557, 566, in Defendant’s Amended Motion to Reconsider dated January 6, 2026.

The attached letter from Federal Judge David C. Norton dated October 8, 2024 was
attached to and incorporated by reference in Defendant’s Return to Plaintiff’s Motion for Summary
Judgment. That letter succinctly and with a great deal more learning than most attorneys have,
stated the jurisdictional challenges that face this court in entertaining Plaintiff’s attorney drafted
order granting summary judgment. Specifically, “If Gerald is entitled to a remedy in this case, the
Probate Code appears to envision that he find the remedy in Probate Court.”

Defendant is not using “Rule 59(b) to present to the Court an issue the party could have
raised prior to the judgment but did not.” In addition, it goes without saying that subject matter
jurisdiction can be raised at any time by the parties or sua sponte by the court. The court can of its

own initiative or upon motion may vacate an order granting summary judgment at any time when
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it discovers that subject matter it lacking because it is void ab initio Coon v. Coon, 364 S.C. 563,

614 S.E.2d 616 (S.C. 2005).

WHEREFORE, it is respectfully requested that the court vacate the order granting

summary judgment.

Beaufort County, SC
January 29, 2026

s/Russ Keep, 111

Russ Keep, III

S.C. Bar #3321

Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458
hhlaw@hargray.com
Attorney for the Defendant/
Christine Nemeth
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUNT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

Case No. 2025-CP-07-00873

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative of
the Estate of George Francis Niesar,

PLAINTIFF’'S MOTIONTO
RECONSIDER AND
SUPPORTING MEMORANDUM

VS.
CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

Pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, Plaintiff Gerald
Viglione Niesar (“Plaintiff”), by and through his undersigned counsel, hereby submits this
Motion to Reconsider the Court’s Order dated March 10, 2026 granting Defendant’s Motion to
Reconsider the Court’s Final Order granting Plaintiff’s Motion for Summary Judgment.

BACKGROUND

On December 6, 2024, the Estate—acting through its Personal Representative—filed the
present Complaint in the Probate Court, alleging against Nemeth causes of action for conversion,
liability as executor de son tort, and constructive trust. Upon Plaintiff’s timely motion, the action
was removed to this Court on April 3, 2025 by Associate Probate Judge Lindsay A. Sutcliffe
pursuant to S.C. Code Ann. 88 62-1-302(d)(3) and (5).

Plaintiff filed his Motion for Summary Judgment on May 6, 2025 and a supporting

memorandum of law prior to the hearing, arguing there are no issues of fact material to his three
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causes of action and that he is, accordingly, entitled to judgment as a matter of law under Rule 56
of the South Carolina Rules of Civil Procedure. Nemeth filed a return (“Return”)—two pages in
length and devoid of legal citation—arguing (in undersigned counsel’s interpretation) that “this
case should be dismissed” because: (i) Decedent’s and Nemeth’s joint tenancy with rights of
survivorship were not severed by their divorce, and (ii) that the Estate does not own one-half of
the property because “Christine was willed the property.” Notably, Nemeth’s Return did not take
issue with any of the factual allegations upon which Plaintiff’s claims are based, instead only
disputing (without any explanation or analysis) the legal consequences of those undisputed facts.

After a hearing, the Court entered its Final Order Granting Plaintiff’s Motion for
Summary Judgment (“Final Order”) on December 31, 2025, granting summary judgment on all
of Plaintiff’s claims and: (i) awarding damages to Plaintiff in the amount of $443,000, plus pre-
and post-judgment interest, (ii) reducing the value of any distribution or payment to which
Nemeth may be entitled to receive from the Estate by $443,000 pursuant to S.C. Code Ann. § 62-
3-619, and (iii) imposing a constructive trust over $443,000, an amount which represents the
portion of the proceeds of the sale of real estate that belong to the Estate, plus the interest
awarded.

On January 6, 2026, Nemeth filed a motion to reconsider (“Defendant’s Motion to
Reconsider”) pursuant to Rule 59(e): (i) arguing it is unjust to award Plaintiff $443,000 on a
claim for an unpaid loan of $24,000, (ii) asking “[w]ho does this combined total award of
$559,104.45 go to?” and (iii) concluding, “the Plaintiff was not damaged by more than $24,000.”
Again, Nemeth did not dispute the facts relied upon in Plaintiff’s motion for summary judgment

and this Court’s Final Order.

273

€/.800.0d2520¢#3SVI - SY3T1d NOWINOD - LHd04NV3d - INd 9¢Z:v 8T J1elN 9¢0¢ - d3TId AT1VIINOHLO3 T3





The Court held a hearing on the Motion to Reconsider on January 14, 2026—more than
ten (10) days after it entered the Final Order—during which the Court, sua sponte, raised
concerns about the soundness of its Final Order, specifically questioning whether: (i) a claim for
conversion can be based upon the proceeds of the sale of real property in South Carolina; (ii) the
Circuit Court has subject matter jurisdiction to make a finding of liability as executor de son tort,
and (iii) any issue of material fact exists as to Plaintiff’s claim for constructive trust. Because
Nemeth never raised these issues—either at summary judgment or in her Motion to
Reconsider—PIlaintiff did not have a prior opportunity to address these points. The Court granted
Plaintiff’s request to provide briefing on these questions.

On January 26, 2026, Plaintiff filed his Memorandum in Opposition to Defendant’s
Motion to Reconsider, making five basic arguments: (1) the Court should not grant
reconsideration on grounds Nemeth did not raise in response to Plaintiff’s Motion for Summary
Judgment or in her Motion to Reconsider; (2) the arguments Nemeth did make in her Return to
Plaintiff’s Motion for Summary Judgment and in her Motion to Reconsider do not warrant
reversal of the Final Order; (3) the Court properly granted summary judgment on Plaintiff’s
conversion claim because a claim for conversion can be based on the proceeds of the sale of real
property and there is no genuine issue of any fact material to that claim; (4) the Court properly
granted summary judgment on Plaintiff’s claim for liability as executor de son tort because the
Circuit Court has subject matter jurisdiction to decide that claim and there is no genuine issue of

any fact material to that claim; and (5) the Court properly granted summary judgment on

274

€/.800.0d2520¢#3SVI - SY3T1d NOWINOD - LHd04NV3d - INd 9¢Z:v 8T J1elN 9¢0¢ - d3TId AT1VIINOHLO3 T3





Plaintiff’s claim for constructive trust because there is no genuine issue of any fact material to
that claim.!

On March 10, 2026, the Court entered an Order granting Defendant’s Motion to
Reconsider (“Order Granting Reconsideration”), stating, “the Court believes that there is a
question of fact as to the Plaintiff’s claims and reverses her December 31, 2025 order granting
Summary Judgment on all causes of action.” (Order Granting Reconsideration at 1). As to
Plaintiff’s claim for conversion, the Court held that “under South Carolina law, a cause of action
for conversion cannot be sustained when the thing converted is an interest in real property.” Id.
The Court also held that it did not have subject matter jurisdiction over Plaintiff’s claim for
liability as executor de son tort because such a claim falls within the Probate Court’s exclusive
jurisdiction. Id. at 2. Lastly, the Court held that “there are questions of fact that need to be
decided by the fact finder such that summary judgment is not appropriate on whether or not a
constructive trust exists.” Id.

ARGUMENT

As described in more detail below, Plaintiff respectfully contends the Court’s Order
Granting Reconsideration failed to address certain key issues and is incorrect as a matter of law
in several respects. Accordingly, Plaintiff requests the Court reconsider its Order Granting
Reconsideration.

. The Court did not address the issue whether it had jurisdiction to grant
reconsideration more than ten days after the Final Order was entered on
grounds the Court raised sua sponte.

In his Memorandum in Opposition, Plaintiff raised the dispositive argument that the

Court could not sua sponte reverse its Final Order on legal grounds that were available to but

! Plaintiff hereby incorporates by reference his Memorandum in Opposition in its entirety and
continues to rely upon the arguments advanced therein.
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never raised by Nemeth. Specifically, Plaintiff argued the Court could not reverse summary
judgment on Plaintiff’s conversion claim on the ground such a claim cannot be based on real
property because Nemeth never raised that argument and the Court could not do so sua sponte
more than ten (10) days after the Final Order was entered. However, in its Order Granting
Reconsideration, the Court did not address this jurisdictional issue at all. For this reason, Plaintiff
respectfully asks the Court to reconsider whether it had the subject matter jurisdiction to reverse
its Final Order on a basis Nemeth did not present to the Court.

For the reasons described in Plaintiff’s Memorandum in Opposition, the Court should
find that it lacked jurisdiction to reverse summary judgment more than ten (10) days after entry
of the Final Order on a legal basis raised by the Court on its own initiative, and that the Court’s
grant of summary judgment on Plaintiff’s conversion claim must accordingly stand.? See Leviner
v. Sonoco Prods. Co., 339 S.C. 492, 530 S.E.2d 127 (2000) (*“Under Rule 59(e), SCRCP, the trial
judge has only ten days from entry of judgment to alter or amend an earlier order on his own
initiative absent a ‘reservation’ of jurisdiction in the form order.”); Doran v. Doran, 288 S.C.
477, 343 S.E.2d 618 (1986) (in appeal decided under predecessor to SCRCP, court held judge
lost jurisdiction to issue supplemental order after end of term, and noted in footnote that under
Rule 59(e), judge would have jurisdiction to alter or amend for a 10 day period after entry of
judgment); Ness v. Eckerd Corp., 350 S.C. 399, 402, 566 S.E.2d 193, 195 (Ct. App. 2002)
(“Although [circuit courts] retain jurisdiction to alter judgments on their own initiative for ten

days if a Rule 59(e), SCRCP, motion is filed, after ten days that jurisdiction is lost.”); Heins v.

2 Plaintiff acknowledges and agrees that the issue of lack of subject matter jurisdiction may be
raised at any time and that the Court was free to determine it lacked subject matter jurisdiction
over the claim for executor de son tort in the procedural posture in which it did, although, as
discussed below, Plaintiff continues to disagree with and hereby seeks reconsideration of the
Court’s conclusion on that issue.
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Heins, 344 S.C. 146, 543 S.E.2d 224 (Ct. App. 2001) (holding family court judge lacked
jurisdiction to sua sponte alter a judgment more than ten days after it was issued); Fairfield 132
Smith St., LLC v. Surface, Op. No. 2025-UP-062, 2025 WL 627575, at *1 (S.C. Ct. App. filed
Feb. 26, 2025) (circuit court granted summary judgment to plaintiff in a form order without
indicating formal order would follow; defendants filed timely motions to reconsider, which the
circuit court denied without reservation; over two months later, circuit court issued a full written
order with findings of fact and awarding damages; court of appeals vacated the full written order
because “the circuit court’s jurisdiction ended ten days after it denied Appellants’ motions to
reconsider”).

In the event the Court determines it did possess this jurisdiction, however, Plaintiff asks
the Court to state its rationale and its conclusions of law for the record.

1. The Court did not address the issue whether a conversion claim can be based
on the proceeds of the sale of real property.

In his Memorandum in Opposition, Plaintiff acknowledged the rule of law that a
conversion action “does not lie when alleging the exercise of dominion or control over real
property” (See Memo. in Opp. at 9) (citing Hawkins v. City of Greenville, 358 S.C. 280, 297, 594
S.E.2d 557, 566 (Ct. App. 2004)) but clarified the conversion claim here is not over real property
but, rather, the proceeds of the sale of real property—a factually and legally distinct theory of
liability. However, in its Order Granting Reconsideration, the Court did not address this
distinction and, instead, held only that “a cause of action for conversion cannot be sustained
when the thing converted is an interest in real property”—a point of law with which Plaintiff
agrees but argues is inapplicable. (Order Granting Reconsideration at 1) (citing Equitable Tr. Co.

of Columbia v. Columbia Nat’l Bank, 142 S.E. 811, 813-14 (S.C. 1928)).

277

€/.800.0d2520¢#3SVI - SY3T1d NOWINOD - LHd04NV3d - INd 9¢Z:v 8T J1elN 9¢0¢ - d3TId AT1VIINOHLO3 T3





Plaintiff’s argument is that his claim is not a claim for the conversion of real property—it
is a claim for the conversion of the proceeds of the sale of real property, which, as multiple other
jurisdictions have held, is viable. Alisa A. Peskin-Shepherd, PLLC v. Blume, 974 N.W.2d 835,
836 (Mich. 2022) (“It is true that proceeds of a real-estate sale are personal property and thus
may be subject to conversion.”); Asdourian v. Konstantin, 93 F. Supp. 2d 296, 299 (E.D.N.Y.
2000) (“As the conversion cause of action concerned the proceeds of the sale of properties and
not the conversion of real property itself, the Court denies the defendant's motion for judgment
as a matter of law with regard to the contention that Blue Chip may not recover in conversion for
the wrongful sale of real property.”); Congram v. Giella, No. 91 CIV. 1134 (LMM), 1992 WL
349845, at *6 (S.D.N.Y. Nov. 10, 1992) (distinguishing between a claim for conversion of real
property and a claim for the proceeds from the sale of real property); Stewart v. Young, 226 N.W.
222, 224 (Mich. 1929) (holding that when real estate is sold without permission of all parties
involved, “such proceeds are not real estate, but personal property”).

Accordingly, Plaintiff respectfully asks the Court to address the specific issue whether a
claim for conversion can be based on the proceeds of the sale of real property and to find, for the
reasons discussed in Plaintiff’s Memorandum in Opposition, that it can.

I11.  The Court did not address the issue whether Plaintiff’s claim for liability as
executor de son tort falls within S.C. Code Ann. 88 62-1-302(d)(3) and (5).

In his Memorandum in Opposition, Plaintiff contended the Circuit Court possesses
subject matter jurisdiction to find a person liable as an executor de son tort, specifically arguing
there is nothing in the Probate Code that deprives the Circuit Court of jurisdiction over this claim
and that it falls squarely within S.C. Code Ann. 88 62-1-302(d)(3) and (5), which provide
removal jurisdiction to the Circuit Court over “actions to try title concerning property in which

the estate of a decedent or protected person asserts an interest” and “actions in which a party has
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a right to trial by jury and which involve an amount in controversy of at least five thousand
dollars in value.” In its Order Granting Reconsideration, however, the Court held that “the
probate court has exclusive original jurisdiction over all subject matter related to estates of
decedents, including actions involving estate property and related disputes, unless the Code
specifically provides otherwise” (a point with which Plaintiff agrees) but did not explain why the
claim in this case for liability as executor de son tort does not fall within the Circuit Court’s
removal jurisdiction under S.C. Code Ann. 88 62-1-302(d)(3) and (5).® Therefore, Plaintiff
respectfully requests the Court reconsider this issue, find that it does have subject matter
jurisdiction over this claim for the reasons described in his Memorandum in Opposition, and
allow its grant of summary judgment to stand.

IV.  The Court did not state what issues of fact exist with respect to Plaintiff’s
claim for a constructive trust.

Last, in his Memorandum in Opposition, Plaintiff explained in detail why there are no
disputes as to any fact material to his claim for a constructive trust. In its Order Granting
Reconsideration, the Court held that “there are questions of fact that need to be decided by the
fact finder such that summary judgment is not appropriate on whether or not a constructive trust
exists.” However, the Court did not explain what these factual questions are. As previously
argued, Nemeth has done nothing to create an issue of fact on this claim, which is properly

entitled to judgment as a matter of law. Accordingly, Plaintiff asks the Court to reconsider this

3 Plaintiff also wishes to point out that the case the Court cited, Judy v. Judy, 393 S.C. 160, 712
S.E.2d 408 (2011), involved only the question whether the Probate Court had jurisdiction over a
claim for liability as executor de son tort and did not present the question whether the Circuit
Court had jurisdiction. Plaintiff agrees that the Probate Court has exclusive original jurisdiction
over these claims under S.C. Code Ann. § 62-1-302(a) but contends such a claim can be removed
to the Circuit Court under S.C. Code Ann. 88 62-1-302(d)(3) and (5), as was done here.
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issue and, in the event the Court decides there are issues of material fact, that the Court describe
what those factual issues are for the benefit of the record.

CONCLUSION

Based on the above, Plaintiff respectfully asks the Court to reconsider its Order Granting
Reconsideration, find the Court properly granted Plaintiff’s Motion for Summary Judgment,
and—for both procedural and substantive reasons—requests the Court allow its Final Order to
stand. Plaintiff also respectfully asks the Court to specifically address the issues raised above to

complete the record.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
Email: robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
Email: John.bozeman@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
March 18, 2026
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STATE OF SOUTH CAROLINA ) IN THE PROBATE COURT
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
) CASE NO. 2025-CP-07-00873
IN THE MATTER OF: )
GEORGE FRANCIS NIESAR )
(Decedent) ) DEFENDANT, CHRISTINE NEMETH’S
) REPLY TO PLAINTIFF’S
GERALD VIGLIONE NIESAR, ) MOTION TO RECONSIDER
Individually and as Personal Representative ) AND SUPPORTING
Of the Estate of Geroge Francis Niesar, ) MEMORANDUM
Plaintiff, )
Vs. )
)
CHRISTINE NEMETH, )
Defendant. )
)

TO: JOHN P. BOZEMAN, ESQ., AND ROBERT H. BRUNSON, ESQ., ATTORNEYS FOR
GERALD VIGLIONE NIESAR, INDIVIDUALLY AND AS PERSONAL REPRESENTATIVE
OF THE ESTATE OF GEORGE FRANCIS NIESAR:

Jurisdiction

“Before a court can determine a right it must have the power to act,” South Carolina Law
Review, Marcellus S. Whaley Vol. 11, Issue 5, page 5 Spring 1959.

“Jurisdiction of the subject matter cannot be waived,” Riddle v. Reese (1898), 53 S.C. 198,
31 S.E. 222, at page 202: “Indeed, it may be raised by this Court without any motion from either
of the parties.” “It is true that jurisdiction of the person may be waived” but not subject matter
jurisdiction, Lowery v. Thompson, 25 S.C. 416, 1 S.E. 141 (1886).

This court wisely ruled that it had no jurisdiction to hear a cause of action for conversion
when the thing converted is an interest in real property Equitable Trust Co. of Columbia v.
Columbia Nat’l Bank, 145 S.C. 91, 142 S.E. 811, 813-814 (SC 1928).

Additionally, the cause of action for liability as executor de son tort, pursuant to S.C. Code

Ann. § 62-1-302(a) the probate court has exclusive jurisdiction over all subject matter related to

281

€280020d2520¢#3SVI - SY31d NONINOD - 1d04dNV3d - INd 85:¢ 9¢ 1elN 920¢ - d31Id AT1VIINOHLO3 13





estates of decedents, Judy v. Judy, 393 S.C. 160, 171 S.E.2d 408 (S.C. 2011). This being so, this

case should be transferred or remanded to the probate court where it belongs.

Beaufort County, SC
March 26, 2026

s/Russ Keep, II1

Russ Keep, III

S.C. Bar #3321

Post Office Box 5877

Hilton Head Island, SC 29938
(P) 843-842-6268

(F) 843-785-8458
thehhlaw(@gmail.om
Attorney for the Defendant/
Christine Nemeth
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT
IN THE COURT OF COMMON PLEAS
C.A. NO.: 2025CP0700873

GERALD VIGLIONE NIESAR, et al,

PLAINTIFF (S),

VS.

CHRISTINE NEMETH,

DEFENDANT.

HEARTING
BEFORE THE HONORABLE CARMEN TEVIS MULLEN

DATE: OCTOBER 28, 2025
LOCATION: SOUTH CAROLINA CIRCUIT COURT 14TH
TRANSCRIBER: PAM GRAY

LEGAL EAGLE
Post Office Box 5682
Greenville, South Carolina 29606
864-467-1373
depos@legaleagleinc.com
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APPEARANCES:

ALSO

ROBERT H. BRUNSON, ESQUIRE

NELSON MULLINS RILEY AND SCARBOROUGH, LLP

PO BOX 1806
CHARLESTON, SOUTH CAROLINA 29402

REPRESENTING THE PLAINTIFF (S)

CHARLES RUSS KEEP, III, ESQUIRE

KEEP LAW FIRM

PO DRAWER 5877

HILTON HEAD ISLAND, SOUTH CAROLINA 29938

REPRESENTING THE DEFENDANT

PRESENT :

JOHN P. BOZEMAN, ESQUIRE

NELSON MULLINS RILEY AND SCARBOROUGH, LLP

151 MEETING STREET, SUITE 600
CHARLESTON, SOUTH CAROLINA 29401
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PROCEEDTINGS

THE COURT: All right, you're like so this is in a case
of 2025 CP 070073. 1It's Niesar, N-i-e-s—-a-r versus Nemeth.
This is Gerald Niglione Niesar's motion for summary Jjudgment,
as well as a Niesar's motion to (indiscernible), is that
correct?

MR. BRUNSON: (Inaudible) has been resolved.

THE COURT: Okay.

MR. BRUNSON: 1It's just our motion for summary
judgement.

THE COURT: Okay. Perfect. All right. This is your
motion (inaudible).

MR. BRUNSON: Thank you. Good morning, Your Honor.

This motion, this case arises out of the death of a man named
George Niesar (inaudible). And his estate now has a personal
representative his brother, Jerry Niesar, who is also a
creditor the estate. And he had brought (indiscernible)

against Christine Nemeth, who was George Niesar, the

decedent's prior wife. They were divorced. George and
Christine, they married in 1989. During their marriage, they
bought a piece of -- a piece of property that they held

jointly with price of survivorship at 1105 Bluffton Parkway
in Bluffton.

Then Christine filed for divorce in May of 2007. Final

286





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

order of divorce was issued July of 2007. And the order of
divorce does not mention the property that they own jointly
with rights of survivorship. There's no (indiscernible)
agreement that divided the property between George and
Christine. So fast forward to 2002 -- September 3rd of 2002,
George and Christine enter into a contract to sell this
property to the Beaufort County School District for $886,000.
Each signed (indiscernible) capacities in the contract of
sale.

October 7th comes around and George has become deathly
ill at this point, and so Christine informs the school
district that George doesn't have capacity, but she sends
them a picture of the power of attorney (indiscernible) years
previously. And she offered that she would close on the deal
using that power of attorney. George died later that day
(inaudible). And then on October the 12th, Christine
submitted an affidavit that requested the school district,
indicating that the power of attorney was (indiscernible) of
course, that George was still alive, even though he died on
October 7th, and that his power of attorney terminated
(indiscernible) .

Sale went through on October 31, 2002. Christine took
all of the sales proceedings, $886,000 for herself, did not
provide any for the estate of George, and then on November

the 3rd, after the sale of (indiscernible), filed the death

287





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

certificate, which is necessary where you do have licensed
survivorship in order to settle that, but it's kind of a moot
point here. So there aren't any material facts at issue.
Both sides will agree that there are no issues at all in
dispute in this case. 1It's a pure question of law. We have
three causes of action: one for conversions, one for
Christine's liability as executor (indiscernible), and also a
constructive (indiscernible).

First, the conversion plan, as you know, conversion is
the unauthorized assumption and exercise of the right of
ownership over goods or personal (indiscernible) belonging to
another to the alteration of the condition or to the
exclusion of the owner's rights. There are three elements.
Number one, the plan must have an interest in the thing that
was converted at the time of the conversion. Number two,
Defendant converted the property to her own use. And number
three, the conversion was without the Plaintiff's permission.

Let's look at element number one. The question being,
did the estate have an interest in the proceeds from sale of
that property. In fact, because the joint (indiscernible)
with rights of survivorship severed upon the divorce, the
estate did have a half interest in those proceeds. There are
two statutes, one in the Property and Conveyances Code,
Section 27-7-40(a) (indiscernible), and it provides any joint

tenancy in real estate held by husband and wife with no joint
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7
tenants -- no other joint tenants, is severed upon the filing
of an order or decree dissolving their marriage, invest
interest in both parties as tenants in common, which of
course means no rights of survivorship.

Then in the Probate Code, there is Section 62-2-
507 (c) (2), which provides as follows: divorce or annulment of
a marriage severs the interests of the former spouses and
property held by them at the time of the divorce or annulment
as joint tenants with the right of survivorship, so that the
share of the decedent passes as the decedent's property, and
the former spouse has no rights to survivorship. So
Christine admits that they got divorced. She admits that
there was (indiscernible) of the divorce as to the
disposition of that jointly held piece of property, and those
two facts alone are sufficient to sever her rights of
survivorship, and to therefore imbue the estate with a right
to (indiscernible) in the proceeds from the sale of property.

Now Christine's argument in her court brief responding
to our motion basically says that our argument is nonsense,
quoting as George named Christine sole heir in his 2018, last
will and testament. Now there's no explanation there as to
why the fact that George named Christine as his sole
beneficiary in the will, how that would undo or affect the
severance of the joint rights of survivorship, which happened

in 2007, when the parties were divorced. The brief on behalf
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of Christine and George, the two statutes that cover the
severance of the joint (indiscernible) with rights of
survivorship.

And in any event, even if the will had some effect here,
which I don't know what it would have, the personal
representative of the estate had superior rights to
(indiscernible) for the sake of creditors, and of course, my

client (indiscernible) is a creditor of the estate who has

not yet received his payment. So the first element is
clearly met. Second element, she converted the property to
her own use. She sold the property, the real estate, for

886,000 probably using George's power of attorney
(indiscernible) .

And then she collected the full purchase price of the
sale, kept it for herself alone without distributing any of
the proceeds to the estate. And then there's really no
factual dispute about that. So for those reasons, The Court
should enter summary Jjudgment in our favor on conversion.
And second claim is executor de son tort. It's not one that
I've dealt with a whole lot.

THE COURT: Me either.

MR. BRUNSON: But it's in there. 1It's in the probate
code, and it provides that any person who obtains, proceeds,
or possesses property of whatever (indiscernible) belonging

to the decedent by means of fraud or without paying valuable
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consideration equivalent to the value of the property, shall
be charged and chargeable as the executor of his own wrong
(inaudible) executor de son tort, with respect to the goods
and debts. In such cases, it provides the value of the
property is charged to the executor de son tort, which can be
deducted from any distribution or payment of any planning or
commission to which the executor de son tort is entitled to
receive from the estate.

How do we fit within that statute? Well, Christine is a
person who obtained property -- the proceeds from the sale of
real estate by means of fraud and without paying valuable
consideration, and therefore she's charged a chargeable
executor of her own wrong, meaning that any distribution to
her from the estate would be withheld. And, of course, back
to the basic facts, (indiscernible) was severed by the
divorce when George died. His half interest in the property
did not invest in Christine, but remained subject to the
administration of the estate.

Christine then (indiscernible) the proceeds of the sales
wrongfully, didn't pay any consideration to the estate for
that one half interest in the property or for George's right
when the contract sell the property, and therefore the Judge
to grant summary Jjudgment on our claim for executor de son
tort.

Finally, Your Honor, we also plead for the remedy of

201





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10
constructed trust, which as you know is an operation of law
designed to remedy an unjust (indiscernible) that arises
whenever party is obtained (indiscernible) does not equitably
belong to him in which he cannot in good conscience retain or
withhold from another who is beneficially entitled to it, as
where money has been paid by accident, mistake of fact, or
fraud, or has been acquired through breach of trust or
violation of the shared duty. Here, there's no question that
Christine, who was named as personal representative in the
will that she eventually submitted for probate after my
client opened the estate as a creditor, so in that position
she owed fiduciary duties to the creditors of the estate as
well as any other beneficiaries.

And rather than looking after their interest when she
had the proceeds to sell that property, which would pretty
much the only asset in the estate, and I understand it, she

kept that money for herself, apparently with no intention of

ever even (inaudible). So, for that reason, we would ask
that you all (indiscernible) trust in our favor. And we will
also be seeking (inaudible). Thank you.

THE COURT: Mr. Keep, good morning.

MR. KEEP: Good morning, Judge Mullen. I noticed Your

Honor's (inaudible). I must say it doesn't do you Jjustice.
THE COURT: (Inaudible)
MR. KEEP: 1I'll -- let me begin by saying that the
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11
brother from California, who is the Plaintiff here, he is
owed 24,000, he claims. He claims he has lent his brother
24,000. That makes him a creditor of the estate at best.
There are no creditors for the estate, claim or otherwise.
Christine, I need to fill in a few facts. While they were
divorced, Christine (indiscernible) lived with George. They
lived together for many years, even though they were
divorced, and she was quite a bit older. She was -- she is a
French woman, and while she speaks fairly fluent English, she
doesn't completely understand our legal system and our
legalism.

Let me put it that way -- which is why she didn't
understand about the power of attorney expiring on the death,
I mean, there's a lot of lawyers (indiscernible) in our
country. In the will, which was dated December 17, 2018, and
that is attached to my return, and I have a copy here for The
Court in addition. Would Your Honor, like (indiscernible)

THE COURT: (Inaudible)

MR. KEEP: Excellent. She not only was executor —-- name
executor (indiscernible), but she's the sole heir -- sole
heir, no other heir of this property, and his tangibles and
(indiscernible). The deceased, her ex-husband, left nothing
to this brother from California. So at the very best, this
brother, who is the Plaintiff hearing, maybe owed $24,000.

That's it. That's the extent of his claim. I ask The Court
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to consider that if they were successful in this motion
today, that she would give back half the money, 880,000 or
whatever, and then she would get it back because she's sole
heir, perhaps minus 24,000.

Now, she has entertained the course of action of giving
him 24,000 but instead he filed suit against her in Federal
Court. Imagine that. 1It's a probate case. And not only
didn't file in Probate Court, the Federal Court judge, Judge
David Borton, kicked the case back unceremoniously but also
informally. He kicked it back to family court by letter, not
an order. It's an extraordinary order of (indiscernible) an
extraordinary letter from the judge. The judge states that
in a recent filing, (indiscernible), named Gerald, theorized
for the first time that Nemeth's allegedly unlawful removal
of the property from the estate after George's death gave
rise to a fiduciary relationship between Nemeth and the
estate.

In support of this argument -- and then he cited the
section of South Carolina Probate Code defining the concept
of executor de son tort and an 1889 case. He concludes that
if Gerald is entitled to a remedy in this case, the probate
code appears to envision that he find the remedy in probate.
This is a letter to Judge Gavlin in Probate Court. So it was
remanded by letter. ©Now the Plaintiff didn't seem to accept

that if he's entitled to a remedy in this case, the Probate
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Court appears to envision that we find that remedy in Probate
Court, because he's filed it now here in your court, not in
Probate Court for this case alone.

So I don't think really the Plaintiff has standing
because he is not an heir and he's in the wrong court for the
second time. It cost a small fortune to get this case out of
Federal Court, even though it's somewhat informally by
letter. Took a lot of time and trouble. So here we are.
Again, maybe he is owed 24,000. And if he is, he's going to
be paying 24,000 and she'll pay it. But Gerald ---

THE COURT: He's asking for prejudgment interest as
well.

MR. KEEP: Well, ought to be offset by all the attorney
fees to get it out of Probate Court. Again, Christine is the
sole heiress -- so -- sole heir -- sole heiress. This is
circuitous. She would have to give back half the money and
then get it under the will. The Plaintiff has even filed a
lis pendens against my client's house in North Carolina,
saying it was purchased, which it was -- purchased for the
money from the sale of the house that the deceased and she
had sold during their -- his lifetime. It hadn't been
consummated, but did sign the contract.

This motion for summary judgment should be denied and
sent back once again, Your Honor, to Probate Court where it

so richly belongs to (indiscernible). The federal judge is
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exactly right. There's a remedy here, if there's a remedy
it's in Probate Court and (indiscernible) probably getting
(indiscernible) 1if they're completely -- completely
successful. Thank you, Your Honor.

THE COURT: Thank you. Mr. Brunson, (indiscernible)
respond?

MR. BRUNSON: I guess so. First of all, there's no
rebuttal to the legal argument with this so I don't think
I'll repeat that. Probate Court, we did file in Probate
Court and remained in Circuit Court which we were entitled to
do under the removal (inaudible) lots of things are exclusive
jurisdiction in Probate Court but can be removed and this is
one of those. As far as the issue of it's just $24,000, I
mean gosh, she could have paid -- she could have opened the
(indiscernible) put the money in the estate, paid him
$24,000, closed the estate, take the rest of her money.

That's the way legal systems work to protect creditors,
such as Jerry (indiscernible). But she chose not to do that.
And she has chosen to drag litigation out through Federal
Court, making very (indiscernible) arguments throughout. And
now here we are, hopefully at the end of the road, where we
can get a judgment and move forward. But be clear, the
Probate Court will have the opportunity to pay attorney's
fees to me for representing the interest of the estate

throughout this process of not just $24,000. And in addition
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under the executor de son

15

tort (indiscernible), she

doesn't get her inheritance from -- it's what she took from

the estate without paying her.

of the estate, which I think would

heir.
but it's
THE
proposed
MR.
THE
MR.
THE

MR.

So it's not a case about $24,000.

not.
COURT: All right. Mr.

order in ten days?

BRUNSON: Yes, Your Honor.

COURT: And make sure you
BRUNSON: Sure.

COURT: (Inaudible) Okay.
BRUNSON: Thank you, Your

And that will become an asset

then go to the estate

It could have been,

Brunson, will you give me a

share it with Mr. Keep.

Thank you.

Honor.

(THERE BEING NOTHING FURTHER, THIS HEARING CONCLUDED.)
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PROCEEUDTINGS

THE COURT: Good morning. All right, so Mr. Bozeman,
are you here on behalf of Mr. Brunson?

MR. BOZEMAN: That's correct. Yes, Robert has
depositions all day today, so I'm covering today.

THE COURT: Okay. Okay. So Mr. Keep, this is your
motion to reconsider my granting of summary Jjudgment on all
three causes of action in the case entitled -- I know it's
Niesar, or I'm sorry -- could you just go ahead and put the

caption on? I don't have it right in front of me,

Catherine.
CLERK: Yes, ma'am. I can do it. This is in the matter
of George Niesar -- so this is Gerald Niesar versus Christine

Nemeth. This is 2025CP0700873 and this is Defendant's motion
to reconsider.

THE COURT: Okay. Mr. Keep, whenever you're ready, sir.

MR. KEEP: Good, I'll be nice and brief too. The -- the
motion for summary judgment was granted to George Francis
Niesar, strike his brother. The -- the defendant, Christine,
is the sole heir by will of the decedent. The Plaintiff, who
is the personal representative of the estate of George, his
name is Gerald. He claims he's owed 24,000 by his brother.
And the Plaintiff is not an heir to the estate. He is merely
a personal representative and a claimant for his unsecured

24,000. Despite his claim being 24,000, you know, which is
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fine if believed or if proven. Nonetheless The Court has
awarded him $443,000 plus more.

THE COURT: Mr. Keep, he didn't award him that. He
awarded the estate the money, and he is just a claimant. So,
it would be the heirs of the estate that would have an issue.
No one awarded anything to Gerald himself. He's the personal
representative of the estate, and my understanding is he's
dropped any personal claims in this lawsuit; is that correct,
Mr. Bozeman?

MR. BOZEMAN: That's correct.

MR. KEEP: He has dropped the claim for 24,0007

MR. BOZEMAN: Well, this -- this -- this motion for
summary judgment, Your Honor, you're absolutely correct. I
mean, this just doesn't involve my client's creditor's claim.
This -- this -- this -- the claims at issue here are solely
the estate's claims against the Defendant, and it has nothing
to do with my client, Gerald's, individual creditor's claim
against the estate. So, you know, the points that Mr. Keep
is making in his motion to reconsider are entirely
non-responsive to the points of law that are at issue in the
motion for summary judgment and in the order granting the
motion for summary judgment.

MR. KEEP: Well, Judge, let me rephrase this then. Does
it really seem correct that my client, the sole heir, would

have to sell her house that she has bought with the money
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that she inherited and pay it back to the estate, and then
get it all back minus this 24,000? I mean, wouldn't it be
better just that my client owes 24,000 to the estate? I
mean, this seems like just going around robbing ---

THE COURT: There's other heirs, potentially to the
statement. I understand that you have produced in Probate
Court a will of 2018, that says that she is the sole heir,
but I also understand that George had two other children from
a first marriage who would potentially be heirs to the estate
if it was found that she was not, and that wasn't a good
will. So, I mean, you can't just go ahead and assume and
jump through all of the hoops, Mr. Keep. You've got to go
through and actually look at the claims. Right now, I'm just
dealing with a claim that obviously one was brought in
Probate Court.

Obviously, it was in Federal Court first. It was put
down to Probate Court. I'm sorry, not put down, but it was -
- another one was done in Probate Court, and now we've got
another one in Circuit Court all over the same issues. So,
my concern is this -- and I'm going to go ahead and put it
out there, Mr. Bozeman. I've gone through really carefully
again, and looked at this. Obviously, granting summary
judgment usually is a pretty drastic remedy.

I have some concerns I will tell you right now about

granting summary Jjudgment on the claim of executor de son
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tort. Just because, as I read the statute, there is not
concurrent Jjurisdiction between Probate Court and Circuit
Court as to that cause of action, that that is something just
for a Probate Court to determine. So I'm concerned, looking
at the cases that Judge Norton cited in his order, Marshall
v. Marshall, and some other ones -- I am concerned that it
looks 1like in reading the statute, the probate statute, it
says the probate judge. It doesn't even say the circuit
court Jjudge.

And as you and I both know, while there is some
concurrent Jjurisdiction between Circuit Court and Probate
Court, it's not over everything. And I'm concerned about
that. I'm going to tell you that's first off. Secondly, I'm
also concerned on the conversion cause of action. And I know
Mr. Brunson argued this extensively to me, and I liked his
reasoning and thought. However, I'm a bit concerned because
there is no South Carolina case law that states that you
can't convert real property, even though I know Mr. Brunson's
argument was that she sold the property, she netted $886,000,
and that because it was money and not property. That was his
argument.

But I went back and looked, and I agree with Judge
Norton. I don't see any case law at all that says that that
would necessarily allow a conversion claim without some other

court telling me it's okay. I think in his order you can see
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8
it. He actually cited another (indiscernible), and I want to
say —— I can't remember if it was Maryland or what it was.
I'm trying to think. But long story short, he couldn't find
any other jurisdiction, and neither can I, that allows a
conversion claim when we're talking about real property, even
though, like I said, I fully understand Mr. Brunson's
argument that this was money received from real property, and
it wasn't actual real property.

But I'm gonna tell you, I have another concern about
that as well. Mr. Keep, I will also say this. I agree with
Mr. Bozeman that your motion was completely unresponsive to
what the order was. And additionally, when you were before
me on the summary judgment motion, you included two exhibits.
One was a letter from Judge Norton, I'm sorry, from George
Norton, yes, dated October 8, 2024, to Judge Galvin. And the
other one was this -- this will. What you did not include in
any of this was any type of affidavit from your client
contesting questions of fact or arguing issues of fact, which
is what you're required to do in a summary judgment motion.
If you do believe that there's some type of question of fact.

I can tell you, had you done that, the constructive
trust claim, I wouldn't have granted on that either.
Obviously, it's an equitable claim. Let me ask you this.

So, Mr. Bozeman, has there been a jury trial requested in

this case, or is this simply non-jury in Circuit Court?

306





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. BOZEMAN: Let me pull up the complaint. Sorry.

MR. KEEP: Would you say if I submitted an affidavit for
the motion for something in response to that motion for
summary judgment?

MR. BOZEMAN: Yes, there's a jury demand in the
complaint.

THE COURT: There is? Obviously, that would be for the
conversion cause of actions for the tort claim; is that
correct?

MR. BOZEMAN: Correct.

THE COURT: Okay. Obviously the constructive trust is
an equitable claim. I just will say this. This case has a
very tortured procedural history. I know you know that
Mr. Bozeman. I know, Mr. Keep, you've argued it up in
Federal Court. You'wve been in front of Judge Galvin, you've
been in front of me now. Mr. Keep, I don't see that you
filed an affidavit in any response to their motion for
summary Jjudgment.

MR. KEEP: I just don't remember what I filed. I filed

THE COURT: I can tell you. Your response had just two
exhibits attached. And like I said, the first one was this
October 8, 2024, letter from Judge Norton to Judge Galvin,
and the other one was this will that your client purports is

George's last will that wasn't probated within the year in
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10
Probate Court. Those are the only two documents I see.
Catherine, do you see that he filed anything else?

MR. KEEP: I filed a return, Your Honor.

THE COURT: You filed a return, but a return is not an
affidavit. I need something that puts questions of fact in
the record.

MR. KEEP: Your Honor.

THE COURT: And I'm going to assume no depositions have
been taken in this case, or have there been?

MR. KEEP: None. ©None, Your Honor. Judge, my client

just doesn't know anything about this case. She -- there's
nothing she could put in an affidavit. She didn't -- was not
aware of the -- of the loan of 24,000. No demand was made on

her to pay the 24,000. So instead of just saying, where's my

24,000, we've gone through all these different courts, you

know, running through a lot of attorney fees. I'm not even
charging my client I feel so sorry for her. I mean, she just
wasn't aware of this. She doesn't know anything about -- she

would have zero to put in an affidavit.

I realize, Your Honor, that in some for a motion for
summary judgment, the Plaintiff has to put up, or should put
up, an affidavit, but the rule does not specifically say that
affidavits even have to be submitted, it says or otherwise.
SO ——-

THE COURT: Mr. Keep, you've got to have some question
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of fact. If it can be by affidavit, it's typically the
easiest way. It can be shown by deposition testimony. It
can be shown by documents showing that there is a question of
fact. The problem is you didn't give me anything.

MR. KEEP: Well, Judge, I gave - I gave The Court the
last will and testament making her sole heir. And, I mean,
that answers, I think, ought to answer a lot of questions.

THE COURT: Well, obviously, -- Mr. Bozeman, correct me
if I'm wrong, that hasn't been probated yet, correct?

MR. BOZEMAN: I believe that's correct, yes. And also
that will is not a fact that's material to these claims. So
even if it is valid and it's probated, it doesn't affect the
validity of these claims because the property has to go
through the estate first. It cannot go directly to
Christine, the defendant.

THE COURT: Yeah.

MR. BOZEMAN: And, Your Honor ---

THE COURT: Yes?

MR. BOZEMAN: --- I would respectfully submit that the
Defendant, that you know, This Court, in deciding this motion
to reconsider, is confined to the arguments put forth by the
Defendant in -- in the Defendant's motion. So which -- which
does not meet the particularity standard set forth in Rule
7(b) (1) of the South Carolina Rules of Civil Procedure, which

require a motion to state with particularity the grounds
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12
therefore, and to set forth the relief or order sought.
Critically, this motion does not even seek any relief.
There's no prayer for relief.

It just makes a couple of statements, asks a question
that's completely misguided about where the money is going to
go to. Obviously it's to the estate, but doesn't actually
ask for any relief, so it fails to meet the Rule 7 (b)
particularity standard and should be denied on that basis
alone.

MR. KEEP: Your Honor, wouldn't that be more proper that
he had raised that with me directly as a response, if that
was really a serious argument.

MR. BOZEMAN: This is the first opportunity we've had to
address this motion to reconsider, Your Honor. And the rule
-— the rules say what the rules say. This just simply
doesn't meet the standard for a motion under Rule Seven. And
the time now has passed, the ten day time period to file a
Rule 50(9) (e) motion is now passed. So I would respectfully
submit that the motion to reconsider should just be flat out
denied on that basis.

MR. KEEP: Judge, there is something Kafkaesque about
this case. Maybe the brother in California is owed 24,000.
Let's just say he is. But to no claim has been made to my
client for the 24,000. She probably has to pay him, maybe,

if -— if it's proven up. But for him to make himself the
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executor of the estate and bring this case to Federal Court
claiming (inaudible) jurisdiction in Federal Court, which
ultimately and informally was denied. I must say, I've never
seen a case remanded by letter before. I was certainly
Jjumping up and down trying to get the Federal Court's
attention that there was no jurisdiction, so it's kicked back
to Probate Court, and then re-brought in Common Pleas over
24,000.

And now my poor client has to sell her home and pay a
lot more than she got, only to get it inherited back. The
children were disinherited. There was one child, I believe,
or at least one child mentioned in the will, who was
disinherited. The children have -- have made no claims. I
mean, this is just -- my client is caught in a maelstrom,
especially when she didn't even know anything about this
claim of $24,000. I mean, think of the dislocation to her
life she'll have to sell ---

THE COURT: Mr. Keep, she should have just probated the
will as is appropriate as required by the probate code.
That's what she should have done in the first place.

MR. KEEP: Well, she didn't know that. All she knew was
that her name was on the deed already. And she wasn't aware
that when they divorced they left the place in both their
names after the divorce. And the divorce did not address

this property for some reason. She just didn't know that
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that dissolved the joint interest, and she just was
uninformed.

MR. BOZEMAN: Your Honor, these -- these are just sort
of generalized complaints ---

THE COURT: Arguments.

MR. BOZEMAN: --- about the situation. Whether or not
the will applies again doesn't matter because as South
Carolina Probate Code makes clear, the real estate devolves
at the time of death. So it wound it has to go through the
estate first, whether or not the Defendant is an heir or
devisees under the will or not, it doesn't matter. So I
would -- I would again argue, Your Honor, that this --

Mr. Keep just simply has not established a genuine issue of
any fact that is material to the three claims that were at
issue in This Court's order granting our motion for summary
judgment.

And because he's failed to state the -- with
particularity, the grounds therefore, and any relief sought,
it should be denied now. If there are concerns about the
legal issues that you raised earlier, I think the proper
procedure would be to address those on appeal. But Mr. Keep
is not the one who raised those legal arguments, so he should
not be given the benefit of those decisions at this point at
this procedural posture. That would -- that would be our

argument. And -- and now that I'm even thinking about it,
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those questions would not even be preserved for appeal
because Mr. Keep did not raise them, which is one of the
critical elements of issue preservation.

MR. KEEP: Judge, I'd ask that you wvacate this order and
send it to Probate Court where it really belongs. Thank you,
ma'am.

THE COURT: All right. Well, Mr. Bozeman, my concern is
this, i1f it goes up on appeal, whether or not it was
preserved or not, I'm concerned that because of procedural
errors by Counsel that there will be some type of injustice
or something inequitable that results from this. I gotta
tell you, I gotta reverse the granting of summary judgment
for both the conversion cause of action and the executor de
son tort. I don't think I have the ability to do the one for
executor de son tort and conversion. I mean, I've read Judge
Norton's argument, you know. I will say this, I think this
case was pled in Federal Court about as well as it was here,
and I did see that the Federal Court took it upon themselves
to interpret, and I use that word really loosely, what was
being argued.

MR. BOZEMAN: Would The Court be open to receiving
further briefing on this if it's inclined on the -- on the
jurisdictional question and the conversion?

THE COURT: I mean, you can brief it more, but I mean

I've read it and I -- I understand and I know what, you know,
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Mr. Brunson argued in front of me. He argued that this
wasn't real property (indiscernible) to money. He convinced
me last time we talked, but when I keep looking at this and
further, there's no case law to support that anywhere. I
can't find anything in the country if you -- if he's telling
me there's something out there that is, but I don't see it
for the conversion cause of action. Again, I'm concerned. I
mean, I will be the first to tell you, when Mr. Brunson
argued this executor de son tort, I had never even heard of
it before as a cause of action.

So obviously I don't do Probate Court, never did it
before I went on the bench, but it appears that when you read
the statute, it says it's something that the Probate Court
may do. And I think I took the argument of we had concurrent
jurisdiction over that, but I'm not sure I do. So that was a
concern I had. And then the construction trust, or the
constructive trust, you know, I still am not gquite sure on
that. You know, quite frankly, Mr. Keep could have done
something to make their question a fact on that. And I'm
just not sure if there is anything that's in the record. No
depositions have been taken.

I didn't go through the request to admit, but correct me
if I'm wrong. Only -- is it only you that answered requested
to admit, Mr. Bozeman? Did you all send requests to admit to

Mr. Keep?

314





10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

MR. BOZEMAN: To my knowledge, we have not sent requests
to admit yet.

THE COURT: Okay. He sent them to you, is what I saw.
And maybe it was in the Federal Court case, Mr. Bozeman. It
may not even be in the State Court case. It may be in the
Federal Court case that those were sent.

MR. BOZEMAN: Okay. My apologies, Your Honor. I
haven't been on this case for the entire ---

THE COURT: Listen, I understand -- I understand that.
And I know I'm sure you're going to get an earful when
Mr. Brunson comes back from his depositions today, but I do
have some concerns. So, what I would suggest is this,
potentially. If you would like an opportunity to respond or
brief the questions that I've raised -- I'm just concerned,
Mr. Bozeman. Obviously, procedurally, there's been a problem
in this case. It wasn't pled well. But I also don't think
that just based on a violation of the rules and not doing
what you're appropriately supposed to do, that necessarily,
you know, someone should lose their case.

So I am concerned about that. So, why don't you go
ahead and brief that. Once you do that, why don't you go
ahead and respond, Mr. Keep, and don't tell me again about
what's fair and what's not. You need to make sure that there
are some kinds of question of fact somewhere in this case

about whether or not you know constructive trust exists and
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if you know they pled their cause of action for a
constructive trust. Mr. Bozeman, can I give you all ten days
to do that; is that okay?

MR. BOZEMAN: Yes. Yes, Your Honor, that would be --—-

THE COURT: Is that all right?

MR. BOZEMAN: That works -- that works great for us.
Thank you for that opportunity.

THE COURT: Okay. And that's fine. And if you need any
clarity on this, you can reach back out, or if Mr. Brunson
needs any more clarity, obviously we'd have to get on a call
together, or on a Webex all together. But I just -- I think

I need a little bit more, and I mean, I will tell you this,

Mr. Bozeman, and you can argue —-- you can tell Mr. Brunson
this. You know, I remember this argument vividly. I mean,
it was well argued, it was long argued by Mr. Brunson. I

just have real concerns about my ability on the conversion
cause of action and the executor de son tort. As far as the
constructive trust, maybe if you will put in where there's no
question of fact that you know you pled properly a
constructive trust, and there's no question of fact, okay?
MR. BOZEMAN: Okay, that sounds great. I appreciate
that. Thank you very much.
THE COURT: Absolutely. All right, both of you --
Mr. Keep, so once he goes ahead and responds, I need you to

respond as well.
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MR. KEEP: Yes, ma'am.

THE COURT: Okay. So, Mr. Bozeman, I'm giving you ten
days. Then, Mr. Keep, within five days of that, you need to
respond as well. I need you both to email those directly, as
well as e-file them, just so I know they're there, okay? And
obviously, exchange them. E-filing, you both should get
noticed, but I don't get notices of e-filings, okay?

MR. BOZEMAN: Okay.

THE COURT: Send it to me and my law clerk, okay?

MR. BOZEMAN: All right. Thank you very much.

THE COURT: Thank you both. I appreciate it.

MR. KEEP: Thank you, Your Honor.

THE COURT: Thank you, Catherine. Okay, thanks

everybody.

(THERE BEING NOTHING FURTHER, THIS HEARING CONCLUDED.)
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STATE OF SOUTH CAROLINA
) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUNIT

IN THE MATTER OF:
GEORGE FRANCIS NIESAR
(Decedent)

Case No. 2025-CP-07-00873

GERALD VIGLIONE NIESAR,
Individually and as Personal Representative of
the Estate of George Francis Niesar,

OFFER OF JUDGMENT

VS.
CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

Pursuant to Rule 68 of the South Carolina Rules of Civil Procedure, Plaintiff Gerald
Viglione Niesar (“Plaintiff”), by and through his undersigned counsel, hereby offers to take
judgment against Defendant Christine Nemeth (“Defendant™) in this matter on the terms described
on page ten (10) of the Court’s Final Order Granting Plaintiff’s Motion for Summary Judgment
dated December 31, 2025. Specifically, if accepted, this judgment will: (i) require Defendant to
pay actual damages to Plaintiff in the principal amount of $443,000, plus prejudgment interest at
8.75% per annum, from October 31, 2022 until the date the judgment is entered, and thereafter at
the post-judgment rate provided for in S.C. Code Ann. § 34-31-20(B) until paid in full; (ii) deduct
$443,000 from the value of any distribution or payment that Defendant may be entitled to receive
from the Estate; and (iii) impose a constructive trust over $443,000, plus the pre- and post-

judgment interest mentioned above.
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Defendant has twenty (20) days from the date of service to accept this Offer of Judgment
(“Offer”). If Defendant accepts this Offer and gives timely notice thereof, the Offer and a Notice
of Acceptance may be filed with the Court, and the clerk will then enter judgment against
Defendant according to the terms outlined above. In the event this Offer is not accepted, Plaintiff

will continue to vigorously prosecute this action and seek all benefits provided for in Rule 68.

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
Email: robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
Email: John.bozeman@nelsonmullins.com
151 Meeting Street / Sixth Floor
Post Office Box 1806 (29402-1806)
Charleston, SC 29401-2239
(843) 853-5200

Attorneys for Plaintiff Gerald Viglione Niesar, individually and
as Personal Representative of the Estate of George Francis
Niesar

Charleston, South Carolina
March 26, 2026

320

€2800.0d2520¢#3SVI - SY31d NONINOD - L1H04dNV3d - INd €€:€ 9¢ 1elN 920¢ - d31Id AT1VIINOHLO3 T3





Apr 30 2026
THE STATE OF SOUTH CAROLINA
In The Court of Appeals
APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas
Carmen T. Mullen, Circuit Court Judge
Civil Action No. 2025-CP-07-00873
Gerald Viglione Niesar, Individually and as Personal Appellant,
Representative of the Estate of George Francis Niesar, .....................
V.
Christing NEMELN, ....cooiuviiiiie e Respondent.

NOTICE OF APPEAL

Appellant Gerald Viglione Niesar, Individually and as Personal Representative of the
Estate of George Francis Niesar (“Appellant”) appeals the following orders issued by the
Honorable Carmen T. Mullen: (1) Order entered April 21, 2026, denying Appellant’s Motion to
Reconsider filed on March 18, 2026 and (2) Order entered March 10, 2026, granting
Respondent’s January 6, 2026 Motion to Reconsider Final Order Granting Plaintiff’s Motion for
Summary Judgment, in which Judge Mullen reversed her December 31, 2025 Final Order
Granting Plaintiff’s Motion for Summary Judgment on all of his causes of action. Copies of the
orders are attached as Exhibits 1-3.

This appeal is timely filed within 30 days of Appellant’s receipt of the circuit court’s
entry of the April 21, 2026 Order denying Appellant’s Motion to Reconsider. See Rule
203(b)(1), SCACR.

Signature on Following Page

Page 1 of 2
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NELSON MULLINS RILEY & SCARBOROUGH LLP

By: /s/ Robert H. Brunson
Robert H. Brunson (S.C. Bar No. 11987)
E-Mail: robert.brunson@nelsonmullins.com
John P. Bozeman (S.C. Bar No. 105262)
E-Mail: john.bozeman@nelsonmullins.com
151 Meeting Street / Suite 600
Charleston, South Carolina 29401
(843) 853-5200

Attorneys for Appellant Gerald Viglione Niesar, Individually
and as Personal Representative of the Estate of George
Francis Niesar

Charleston, South Carolina
April 30, 2026

Other Counsel of Record:

Russ Keep, I11, Esquire (S.C. Bar No. 3321)
Post Office Box 5877

Hilton Head Island, SC 29938

(843) 842-6268

thehhlaw@gmail.com

Attorney for Respondent Christine Nemeth

Page 2 of 2
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF Beaufort

IN THE COURT OF COMMON PLEAS CASE NO. 2025CP0700873
Gerald Viglione Niesar et al Christine Nemeth
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
|:| JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

[[]  ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP;[_] Rule 41(a),

SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Settled);

[ ] other
ACTION STRICKEN (CHECK REASON):[_] Rule 40(j), SCRCP; ] Bankruptcy;

|:| Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award,;

[]Other

STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

HAffirmed; |:| Reversed; |:| Remanded:

L0

Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: |:| See attached order (formal order to follow) |v/| Statement of Judgment
by the Court:

This matter comes before the Court on Plaintiff's Motion to Reconsider filed on March
3, 2026. This motion is denied without a hearing.

ORDER INFORMATION
This order[_] ends[v] does not end the case. [ ] See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 04/21/2026 .

George Frances Niesar
Estate of George Fances Neisar

Apr 30 2026

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk’s
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2

326





Beaufort Common Pleas

Case Caption: Gerald Viglione Niesar , plaintiff, et al VS Christine Nemeth
Case Number: 2025CP0700873

Type: Order/Electronic Form 4

So Ordered

s/Carmen T Mullen 2142

-~ SAHTHH NNTWNANTIID -~ L ISHH TGRSR -~ IMNGH 185 21T TO7E L0k SRR -~ QTEHTT HH AKTITRCCT) NNEDSHLICTEHTER

HFHSXD

Electronically signed on 2026-04-21 13:54:52 page 3 of 3

Y AN Y
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Certificate of Electronic Notification

Recipients

Charles Keep - Notification transmitted on 04-21-2026 01:59:06 PM.

Robert Brunson - Notification transmitted on 04-21-2026 01:59:06 PM.

P2+ ESSCD ~ SSUAHTHH NNOWNANTIID -~ LISHIH TGRSR -~ INNeH 165 21T T2 LebkYy SRR -~ QTEHTT HH AKTITRCCT) NNEDRHLICTFHTER
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Frexk IMPORTANT NOTICE - READ THIS INFORMATION **x**
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2025CP0700873

Official File Stamp: 04-21-2026 01:58:58 PM
Court: CIRCUIT COURT
Common Pleas
Beaufort

Gerald Viglione Niesar , plaintiff, et al VS
Christine Nemeth

Order/Elec. F4 - Motion To Reconsider Denied
w/o Hearing Order/Electronic Form 4

Case Caption:

Document(s) Submitted:

Filed by or on behalf of: Carmen T. Mullen

This notice was automatically generated by the Court's auto-notification system.

-~ SAHTHH NNTWNANTIDD -~ LI TGRSR -~ IMNeH 165 21T TR LRy SRR -~ QTEHTT HH AKTITRCCT) NNEDSHLICTEHTER

The following people were served electronically:

Robert H. Brunson for Gerald Viglione Niesar

YHERSXDD

Charles Russ Keep, Ill for Christine Nemeth

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:

George Frances Niesar

Estate of George Fances Neisar
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT

CIVIL ACTION NO.: 2025-CP-07-00873
Gerald Niesar,
Plaintiff,

VS.
ORDER
. Apr 30 2026
Christine Nemeth,

Defendant.

N N N N N N N N N N N N N

This Motion to Reconsider this Court’s order dated December 31, 2025 came before me
for a hearing on January 14, 2026. Following the hearing, Plaintiff filed their supplemental
memorandum on January 26, 2026 and Defendant filed their supplemental response on January
29, 2026.

The Court has reviewed the entire file for purposes of this Motion to Reconsider and
considered oral arguments and all briefing regarding this action in which the Estate is alleging
that it is entitled to half of the proceeds from the sale of the subject Property. After further
review, the Court believes that there is a question of fact as to the Plaintiff’s claims and reverses
her December 31, 2025 order granting Summary Judgment on all causes of action.

As to the cause of action for conversion, under South Carolina law, a cause of action for
conversion cannot be sustained when the thing converted is an interest in real property. See

Equitable Tr. Co. of Columbia v. Columbia Nat’l Bank, 142 S.E. 811, 813-814 (S.C. 1928), “The

cause of action set up by the plaintiff is one in tort for damages for conversion, and such an

action does not lie for an exercise of of dominion or control over real property or the assumption
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of the right to dispose of the same, even though the exercise of such dominion or the assumption
of such right is in denial of the rights of a true owner.”)

As to the cause of action for liability as executor de son tort, pursuant to S.C. Code 8 62-
1-302(a), the probate court has exclusive original jurisdiction over all subject matter related to
estates of decedents, including actions involving estate property and related disputes, unless the
Code specifically provides otherwise. South Carolina Code § 62-3-620 specifically allows the
probate court to cite an executor de son tort before it, require an accounting, and decree liability
for waste or damage to estate property — effectively empowering the probate court to adjudicate

those claims.

In Judy v. Judy, 393 S.C. 160, 712 S.E.2d 408 (S.C. 2011), the Supreme Court of South
Carolina held that the probate court had jurisdiction over a waste claim against a defendant
whose conduct classified him as an “executor de son tort” under S.C. Code § 62-3-620. The
court explained the statute authorizes the probate judge to require an executor de son tort to
account for estate property and to decree damages for waste or conversion. In the Judy context,
the Supreme Court’s holding supports the probate court as the proper forum for executor de son
tort claims tied to estate administration, not circuit court. And while I cannot find an opinion
explicitly stating “circuit courts lack subject matter jurisdiction over executor de son tort
actions,” the Judy case and the Probate Code strongly support the principle that probate courts

are the appropriate forum for such claims.

Finally, as to the cause of action for a constructive trust, while the Defendant’s argument
is poorly articulated, there are questions of fact that need to be decided by the fact finder such

that summary judgment is not appropriate on whether or not a constructive trust exists.
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THEREFORE, IT IS ORDERED that the Final Order Granting Plaintiff’s Motion for
Summary Judgment entered on December 31, 2025 is reversed in full. Plaintiff’s Motion for
Summary Judgment is accordingly denied, and this case shall remain on the docket.

IT 1S SO ORDERED.

Carmen T. Mullen
Fourteenth Judicial Circuit

March , 2026
Beaufort, SC
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Beaufort Common Pleas

Case Caption: Gerald Viglione Niesar , plaintiff, et al VS Christine Nemeth
Case Number: 2025CP0700873

Type: Order/Other

So Ordered

s/Carmen T Mullen 2142

Electronically signed on 2026-03-10 09:12:54 page 4 of 4
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Certificate of Electronic Notification

Recipients

Charles Keep - Notification transmitted on 03-10-2026 10:31:11 AM.

Robert Brunson - Notification transmitted on 03-10-2026 10:31:11 AM.
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Frexk IMPORTANT NOTICE - READ THIS INFORMATION **x**
NOTICE OF ELECTRONIC FILING [NEF]

A filing has been submitted to the court RE: 2025CP0700873

Official File Stamp: 03-10-2026 10:31:06 AM
Court: CIRCUIT COURT
Common Pleas
Beaufort

Gerald Viglione Niesar , plaintiff, et al VS

Case Caption: Christine Nemeth

Order - Final Order Granting Plain.'s Motion/SJ on
Document(s) Submitted: 12/31/25 Reversed In Full. Plain.'s Motion/SJ is
Denied. Case Remains On Docket.

Filed by or on behalf of: Carmen T. Mullen

This notice was automatically generated by the Court's auto-notification system.
The following people were served electronically:
Robert H. Brunson for Gerald Viglione Niesar

Charles Russ Keep, Il for Christine Nemeth

The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means:

George Frances Niesar

Estate of George Fances Neisar
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF BEAUFORT ) FOURTEENTH JUDICIAL CIRCUIIT
IN THE MATTER OF: Case No. 2025-CP-07-00873
GEORGE FRANCIS NIESAR
(Decedent)
GERALD VIGLIONE NIESAR, FINAL ORDER GRANTING
Individually and as Personal Representative of PLAINTIFF’S MOTION FOR
the Estate of George Francis Niesar, SUMMARY JUDGMENT

VS.

Apr 30 2026

CHRISTINE NEMETH,

)

)

)

)

)

)

)

)
Plaintiff, )
)

)

)

)

)
Defendant. )
)

This matter comes before the Court on a motion filed by Plaintiff Gerald Viglione Niesar
(“Plaintiff’) on May 6, 2025, seeking summary judgment on all of Plaintiff’s claims (“Motion for
Summary Judgment”). The Court has carefully reviewed the parties’ filings and the arguments of
counsel at the hearing on October 28, 2025. Having considered all arguments and submissions,
the Court grants Plaintiff’s Motion for Summary Judgment in its entirety for the reasons stated
below.

INTRODUCTION

This dispute involves claims brought by the estate (“Estate”) of Decedent George Francis
Niesar (“Decedent” or “George”) against an alleged debtor of the Estate, the Decedent’s ex-wife,
Defendant Christine Nemeth (“Nemeth”). Plaintiff is Decedent’s brother and, as Personal
Representative of his Estate, seeks damages arising from Nemeth’s alleged wrongful retention of

half of the proceeds from the sale of real property owned by Nemeth and Decedent. Plaintiff
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asserts that after Decedent’s death, Decedent’s Estate had an ownership right to half of the
proceeds of the sale of the property because when Decedent and Nemeth divorced in 2007, their
joint tenancy with rights of survivorship in the Property severed. It is undisputed that Nemeth sold
the property after Decedent’s death and did not share any of the proceeds from the sale of the
property with the Estate. Plaintiff now seeks to recover from Nemeth those wrongfully converted
assets that belong to Decedent’s Estate.

BACKGROUND

Decedent married Nemeth on March 29, 1989. (Exhibit A to Plaintiff’s Memorandum in
Support of Motion for Summary Judgment (“Pl.’s Exhibit A”) at 2, 19; Compl. § 6; Ans. q 2).
During their marriage, Decedent and Nemeth purchased the property known as 1105 Bluffton
Parkway, Bluffton, South Carolina 29910, with Beaufort County Tax Map Parcel Numbers R600-
029-000-0034-0000 and R600-029-000-011A-0000 (the “Property”) as joint tenants with rights of
survivorship. (Pl.’s Exhibit B; Compl. § 8; Ans. 4 2). There was no mortgage on the Property.
(Compl. 4 8; Ans. 9§ 2). Nemeth filed for divorce on May 7, 2007, and the Final Order of Divorce
was issued by the Beaufort County, South Carolina Family Court on July 18, 2007. (P1.’s Exhibit
A; Compl. § 9; Ans. q 2). Nemeth admits the Final Order of Divorce does not reference the
Property at all. (P1.’s Exhibit A; Defendant’s Return to Plaintiff’s Motion for Summary Judgment
(“Return”) q 6).

On September 3, 2022, Decedent and Nemeth entered into a contract (“Contract of Sale”)
to sell the Property to the Beaufort County School District (“BCSD”) for $886,000, with a closing
date of October 31, 2022. (PL.’s Exhibit C; Compl. § 14; Ans. § 2). Through several emails on or
around October 5, 2022, Decedent and Nemeth’s attorney informed the BCSD that Decedent was

hospitalized and his outcome was uncertain. (Compl. 4 14; Ans. § 2).
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Decedent died on October 7, 2022 during the closing period. (Pl.’s Exhibit D; Compl. §
15; Ans. § 2). On the day of Decedent’s death, Nemeth forwarded to the BCSD a picture of a
Power of Attorney (“POA”) purportedly executed in her favor by Decedent on December 17, 2018,
and indicated that because Decedent lacked capacity to close the sale of the Property, Nemeth
would close for him pursuant to her authority under the POA. (Pl.’s Exhibit E; Compl. § 16; Ans.
92). On October 12,2022, Nemeth executed and delivered to the BCSD an affidavit falsely stating
the POA remained in force and that Decedent was still alive, even though Decedent died five days
earlier and the POA terminated upon his death under S.C. Code Ann. § 62-8-110(a)(1). (Pl.’s
Exhibit F).

On or about October 31, 2022, Nemeth sold the Property to the BCSD for $886,000.00, the
price agreed to in the Contract of Sale for both Nemeth’s and Decedent’s interests in the Property
(the “Sale”). (Pl.’s Exhibit G; P1.’s Exhibit H; P1.’s Exhibit I (stating that the “effective date of
closing” was October 31, 2022)). Nemeth is the only grantor present on the deed conveying the
Property, and Nemeth alone collected the full amount of the Sale’s proceeds. (P1.’s Exhibits G—
H). It was only after receiving the entire proceeds that Nemeth recorded Decedent’s death
certificate on November 3, 2022. (PL.’s Exhibit D).

STANDARD OF REVIEW

Summary judgment is proper when the pleadings, depositions, affidavits, and discovery on
file show there is no genuine issue of material fact such that the moving party must prevail as a
matter of law. See Rule 56(c), SCRCP; Knight v. Austin, 396 S.C. 518, 521, 722 S.E.2d 802, 804
(2012); Kitchen Planners, LLC v. Friedman, 440 S.C. 456, 463, 892 S.E.2d 297, 301 (2023)
(eliminating the “mere scintilla” standard and holding the proper standard is the “genuine issue of

material fact” standard set forth in the text of Rule 56(c), SCRCP). In determining whether any
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triable issues of fact exist, the evidence and all inferences which can be reasonably drawn
therefrom must be viewed in the light most favorable to the non-moving party. Shaw v. City of
Charleston, 351 S.C. 32, 38, 567 S.E.2d 530, 534 (2002). Although a court considering summary
judgment is to view the evidence in the light most favorable to the non-moving party, “a party may
not create a genuine issue of material fact through speculation or guesswork.” In re Eleanor
McCarthy Lenahan Tr. under agreement Dated July 12, 2001, 428 S.C. 598, 605, 836 S.E.2d 793,
797 (Ct. App. 2019).
ANALYSIS

The Court finds that none of the facts material to Plaintiff’s claims are in dispute. This
matter presents pure questions of law, and Plaintiff is entitled to judgment as a matter of law on
all three of his causes of action.

1. Plaintiff is Entitled to Summary Judgment on his Claim for Conversion.

Conversion is the “unauthorized assumption and exercise of the right of ownership over
goods or personal chattels belonging to another, to the alteration of the condition or the exclusion
of the owner’s rights.” Regions Bank v. Schmauch, 354 S.C. 648, 667, 582 S.E.2d 432, 442 (Ct.
App. 2003) (citation and internal quotation marks omitted). To establish a cause of action for
conversion, “a plaintiff must prove (1) an interest by the plaintiff in the thing converted; (2) the
defendant converted the property to his or her own use; and (3) the use was without the plaintiff’s
permission.” Builders Source Direct v. Cosco Logistics (Americas) Inc., 2008 WL 11349731, at
*11 (D.S.C. 2008) (citing Crane v. Citicorp Nat’l Servs., Inc., 313 S.C. 70,437 S.E.2d 50 (1993),
superseded by statute on other grounds)). “[I]t is essential that the plaintiff establish either title to
or right to the possession” of the property at the time of conversion. Regions Bank, 354 S.C. at

667, 582 S.E.2d at 442 (citation and internal quotation marks omitted).
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A. The Estate owns an Interest in the Sale’s Proceeds.

Here, the first element of conversion is indisputably met because the Estate owned a one-
half interest in the Property at the time of the Sale and was, therefore, entitled to receive one half
of the proceeds of the Sale. That is because the joint tenancy with rights of survivorship in which
Nemeth and Decedent owned the Property was severed by their divorce in 2007 pursuant to South
Carolina Code sections 27-7-40(a)(vii) and 62-2-507(c)(2).

Nemeth admits that she and Decedent divorced in 2007. (Compl. 9§ 9; Ans. §2). She also
admits the divorce order did not reference or disclose the Property. (Pl.’s Exhibit A; Return 9 6).
Those two facts alone are sufficient to sever Nemeth’s rights of survivorship under South Carolina
law.

S.C. Code § 27-7-40(a)(vii) clearly and unequivocally states, “Any joint tenancy in real
estate held by a husband and wife with no other joint tenants is severed upon the filing of an order
or decree dissolving their marriage and vests the interest in both the parties as tenants in
common, unless an order or decree of a court of competent jurisdiction otherwise provides.”
(emphasis added). Similarly, S.C. Code § 62-2-507(c)(2) provides:

Except as provided by the express terms of a governing instrument, a court order,
or a contract relating to the division of the marital estate made between the divorced
individuals before or after the marriage, divorce or annulment, the divorce or
annulment of a marriage. . . severs the interests of the former spouses in property
held by them at the time of the divorce or annulment as joint tenants with the
right of survivorship so that the share of the decedent passes as the decedent's
property and the former spouse has no rights by survivorship. This provision
applies to joint tenancies in real and personal property, joint and multiple-party
accounts in banks, savings and loan associations, credit unions, and other
institutions, and any other form of co-ownership with survivorship incidents.

Id. (emphasis added).
Thus, because the divorce order does not provide otherwise, nor is there any other court

order or governing instrument that provides otherwise, Decedent’s and Nemeth’s joint tenancy
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with rights of survivorship in the Property severed upon their divorce and became a tenancy in
common without rights of survivorship.

Nemeth has made no argument as to how she retained survivorship rights in light of these
statutes but incorrectly asserts without any explanation that she retained rights of survivorship
upon Decedent’s death because of a document dated December 17, 2018 and titled, “Last Will and
Testament of George Francis Niesar” (“Purported Will”) that claims to make Nemeth the sole
beneficiary of all of Decedent’s property, including his real estate. (Return § 7; Def.’s Exhibit B).
The Purported Will, however, could not possibly change the fact that Decedent’s and Nemeth’s
joint tenancy previously severed upon their divorce in 2007 and that the Property, therefore,
became a part of Decedent’s Estate upon his death.

Further, the personal representative of an estate has superior rights to all assets in a probate
estate for the very purpose of protecting the rights of all beneficiaries, interested persons, and
creditors of the estate. See S.C. Code Ann. § 62-3-709 (entitling the personal representative to
possession of all real property during administrating); S.C. Code Ann. § 62-3-711(a) (“Until
termination of his appointment . . . , a personal representative has the same power over the title to
property of the estate that an absolute owner would have . . . .”); Estate of Livingston v. Livingston,
404 S.C. 137, 145, 744 S.E.2d 203, 208 (Ct. App. 2013) (holding that “[b]ecause [the personal
representative] retained the authority over the estate as the PR, the [real] property did not pass to
[the devisee named in the Will to inherit the real property] despite his status as a named heir in the
will. The probate code presents this as an absolute right derived out of necessity to manage the
estate. Thus, when a PR asserts his or her authority over the property, the PR usurps the rights of

the heirs regarding control of the real property while the estate is still being administered.”).
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Thus, after Decedent’s death, Nemeth did not own the Property outright; instead, Nemeth
and Decedent’s Estate each had equal ownership in the Property. Therefore, there is no dispute
that one-half of the proceeds from the Sale legally and equitably belonged to the Estate.

B. Nemeth Converted all of the Sale’s Proceeds for her Own Use.

The second element of conversion is also satisfied. Nemeth does not dispute that she sold
the Property to the BCSD for $886,000, that she is the only grantor present on the deed conveying
the Property to the BCSD, and that she collected the full purchase price after the Sale and kept it
for herself alone without distributing the proceeds equally between herself and the Estate. (Pl.’s
Exhibits G-H). As a result, there is no genuine issue that Nemeth converted half of the proceeds
from the Sale of the Property and, thereby, converted an asset that rightfully belongs to Decedent’s
Estate.

C. Nemeth’s Use was Without the Estate’s Permission.

With respect to the third element of conversion, there is no factual dispute that the Estate
did not permit or authorize Nemeth to keep the full proceeds from the Sale. It is undisputed that
before Nemeth sold the Property and appropriated all of the Sale proceeds for herself alone, she
did not submit any Will of Decedent to probate or petition for her appointment as Personal
Representative of the Estate.

Accordingly, the Court hereby finds that summary judgment is warranted in Plaintiff’s
favor on his claim for conversion and orders Nemeth to pay actual damages to Plaintiff in the
amount of $443,000.00, which represents the Estate’s one-half interest in the proceeds of the Sale.
Additionally, because Nemeth’s monetary obligation to the Estate is for a sum certain, the Court
also awards prejudgment interest, accruing at an annual rate of 8.75% beginning on the first day

the Estate could have demanded its $443,000—October 31, 2022. See S.C. Code § 34-31-20(A)
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(“In all cases of accounts stated and in all cases wherein any sum or sums of money shall be
ascertained and, being due, shall draw interest according to law, the legal interest shall be at the
rate of eight and three-fourths percent per annum.”); Historic Charleston Holdings, LLC v. Mallon,
381 S.C. 417, 673 S.E.2d 448 (2009) (“The law permits the award of prejudgment interest when a
monetary obligation is a sum certain, or is capable of being reduced to certainty, accruing from the
time payment may be demanded either by the agreement of the parties or the operation of law.”);
Robbins v. First Fed. Sav. Bank, 294 S.C. 219, 225, 363 S.E.2d 418, 422 (Ct. App. 1987) (stating
that “the measure of damages for money which has been converted is its amount with legal interest
from the date of conversion”).

II. Plaintiff is Entitled to Summary Judgment on his Claim against Nemeth for
Liability as Executor De Son Tort.

Plaintiff is also entitled to summary judgment on his cause of action against Nemeth for
her liability as an executor de son tort of Decedent’s Estate. Under S.C. Code Ann. § 62-3-619,
“[a]ny person who obtains, receives, or possesses property of whatever kind, belonging to the
decedent, by means of fraud or without paying valuable consideration equivalent to the value of
the property, shall be charged and chargeable as executor of his own wrong (executor de son tort)
with respect to the goods and debts.” In such cases, “[t]he value of the property is charged to the
executor de son tort,” and “shall be deducted from any distribution or payment of any claim or
commission to which the executor de son tort is entitled from the estate.” Id.

As discussed above, Nemeth’s and Decedent’s joint tenancy with rights of survivorship in
the Property severed upon their divorce. Accordingly, when Decedent died, his one-half interest
in the Property did not vest in Nemeth but remained in his Estate. Nemeth obtained, received, and
currently possesses all of the proceeds from the Sale of the Property, one-half of which belongs to

the Estate. Nemeth did not pay any consideration to the Estate for the Estate’s one-half ownership

345

€/800.0d25202#3SVD - SY3a1d NOWWOD - 1404Nv34d - Wd v#:2T 0€ Jdv 9202 - d311d ATIVOINOY1D3 13
€.800.0d25202#3SVD - SVAT1d NONINOD - 1HO4NVvd - ANV O TT T€ 98Q G20¢ - d311d ATIVOINOHLO3 13





interest in the Property, Decedent’s rights under the contract to sell the Property, or one half of the
proceeds from the Sale of the Property. Accordingly, the Court hereby finds that Nemeth is liable
to Decedent’s Estate as executor de son tort for one-half of the proceeds of the Sale and, therefore,
awards summary judgment in Plaintiff’s favor.

I11. Plaintiff is Entitled to Summary Judgment on his Claim for Constructive Trust.

Last, the Court grants summary judgment on Plaintiff’s claim for constructive trust. A
constructive trust is an operation of law designed to remedy unjust enrichment, Hale v. Finn, 388
S.C. 79, 89,694 S.E.2d 51, 57 (Ct. App. 2010), and “arises whenever a party has obtained money
which does not equitably belong to him and which he cannot in good conscience retain or withhold
from another who is beneficially entitled to it as where money has been paid by accident, mistake
of fact, or fraud, or has been acquired through a breach of trust or the violation of a fiduciary duty.”
SSI Med. Servs., 301 S.C. at 500, 392 S.E.2d at 793-94.

There is no genuine issue that Nemeth has been unjustly enriched by her unlawful and
fraudulent procurement and retention of the full proceeds of the Property’s Sale, when one half of
those proceeds belong to the Estate. The Estate’s share of the proceeds do not equitably belong to
Nemeth, and she cannot in good conscience retain or withhold them from the Estate. Therefore,
Plaintiff is entitled to the imposition of a constructive trust over the portion of the proceeds from
the Property’s Sale that rightfully belong to Decedent’s Estate that Nemeth improperly retained
for herself. See SSI Med. Servs.,301 S.C. at 501, 392 S.E.2d at 794 (affirming summary judgment
in plaintiff’s favor on its claim for constructive trust where the “profits [the defendant] retained
from the sale of the vehicles were acquired through a breach of trust and fiduciary duty” and,
therefore, “did not equitably belong to [the defendant]”).

CONCLUSION

346

€/800.0d25202#3SVD - SY3a1d NOWWOD - 1404Nv34d - Wd v#:2T 0€ Jdv 9202 - d311d ATIVOINOY1D3 13
€.800.0d25202#3SVD - SVAT1d NONINOD - 1HO4NVvd - ANV O TT T€ 98Q G20¢ - d311d ATIVOINOHLO3 13





Based on the foregoing, the Court enters summary judgment in favor of Plaintiff on his
claims against Nemeth for conversion, constructive trust, and liability as executor de son tort.
Nemeth is hereby directed to pay actual damages to Plaintiff in the principal amount of $443,000,
plus prejudgment interest at 8.75% per annum, from October 31, 2022, the date of the conversion,
until the date the judgment is entered, and thereafter at the post-judgment rate provided for in S.C.
Code Ann. § 34-31-20(B)* until paid in full. Through November 7, 2025, the prejudgment interest
is $116,104.45, and the combined total owed is $559,104.45. In addition to these damages, as
required by S.C. Code Ann. § 62-3-619, the value of any distribution or payment that Nemeth may
be entitled to receive from the Estate shall be reduced by $443,000—the value of the Estate’s
property in Nemeth’s wrongful possession. Last, the Court hereby imposes a constructive trust
over $443,000—the portion of the proceeds of the Sale that rightfully belong to the Estate that
Nemeth improperly retained for herself—plus the pre- and post-judgment interest awarded above.

AND IT IS SO ORDERED.

Honorable Carmen T. Mullen
Circuit Court Judge

! The current post-judgment interest rate is 11.5% compounded annually. See S.C. Sup. Ct. Order dated January 6,
2025.

10
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proceeds of the Sale that rightfully belong to the Estate that Nemeth improperly retained
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