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IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER
CASE NO.: 2022-CP-18-01424
Faye P. Croft, Personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Croft; Heyward G.

Hutson; James Stephen Greene, Jr., Brian
Peacher; Robert Klinger; Mary Becker, ORDER GRANTING DEFENDANTS’
Summerville Preservation Society; and MOTION TO DISMISS AS MOOT
Dorchester County Taxpayers Association,
individually, and on behalf of all others
similarly situated,

Plaintiff,
vS.
Town of Summerville; Town of
Summerville Redevelopment Corporation;
Town of Summerville Planning

Commission; and Town of Summerville
Board of Architectural Review,

Defendants.

This is an action challenging a “Public Private Partnership Agreement” (PPPA)
entered by the Town of Summerville, the Summerville Redevelopment Corporation (SRC)
and Applegate and Co. to construct and operate “The Dorchester’ --- a boutique hotel,
meetingfevent space, condominiums, and a parking garage complex in Summerville,
South Carolina. The Town was to own and pay to build the event space and parking
garage. The developer would own and operate the boutique hotel and sell the individual
condominium units.

Per the affidavit of Lisa Wallace, the Town Administrator, the Dorchester project

failed because of unanticipated construction costs that became evident in November
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2015. The project lingered as Applegate sought to get the Town to agree to an increase
in the contract price. The Town did not agree to a confract increase. Litigation
commenced between Applegate on one side versus the Town and SRC. There were
claims and counterclaims involving alleged breach of contract, promissory estoppel, and
quantum meruit. The trial of the Applegate matter was stayed by consent pending the
outcome of this action because the parties to that action believed it was likely the present
action would determine whether the PPPA contract was valid. However, the validity of
the contract was still undecided and the present action was unresolved as of July 2023.
At that time, the Town seized an opportunity to resolve the Applegate matter, a release
was signed, and the Applegate case was dismissed with prejudice on August 1, 2023.

The Plaintiffs filed this action a declaration that the public-private partnership was
void ab initio on a variety of grounds and further requested the court to issue an injunction
related to conduct the Plaintiffs claim contributed to the parties entering the PPPA. The
complaint, originally filed in December 2014, sought declaratory and injunctive relief, and
attorney’s fees should the plaintiffs prevail. The case was twice amended, but still sought
only declaratory and injunctive relief, and attorney’s fees. The individual City Council
members and Mayor were dismissed in July 2019. The case was dismissed under Rule
40(J) in January 2022. It was restored in September 2022.  After the settlement of the
Applegate case, the Defendants filed a motion to dismiss on the grounds of mootness.
The matter was heard by this Court on August 24, 2023.

"A moot case exists where a judgment rendered by the court will have no practical

legal effect upon an existing controversy because an intervening event renders any grant
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of effectual relief impossible for the reviewing court. Sloan v. Friends of the Hunley, Inc.,

369 S.C. 20, 26, 630 S.E.2d 474, 477 (2006) (citing Mathis v. S.C. State Highway Dep't,

260 S.C. 344, 346, 195 S.E.2d 713, 715 (1973)). If there is no actual controversy, the
court will not decide moot or academic questions.” Id.  In fact, an appeal of the Board of |
Architectural Review decision relating to this project was dismissed as moot by the South

Carolina Supreme Court in Croft v. Town of Summetrville, 433 S.C. 473, 480, 860 S.E.2d

352, 356 (2021).

It is the Court’s view that declaratory and injunctive relief would not afford any
meaningful relief here. The project is no longer going forward. The lawsuit between the
Town and the Developer is resolved. The Town has sold the land it owned that was to
be used as part of the project. Even predicate acts which the Plaintiffs contend were
done improperly and contributed to the Town entering into the PPPA have become
irrelevant. For example, an amendment to the Comprehensive Plan known as a “Vision
Plan” which reference the Dorchester project has been replaced by an entirely new
Comprehensive Plan. Ordinances and practices the Plaintiffs allege caused the Mayor
to have too much power have been repealed and the Town has gone back to having a
full-time Town Administrator.

Plaintifis believe they should be allowed to proceed forward to obtain the
declaration because the issues are “capable of repetition, yet evading review” and are of
“public importance.” While these are recognized exceptions to the doctrine of mootness,
neither of these exceptions to the mootness doctrine apply. It is noteworthy the Supreme

Court in the Croft appeal of the Board of Architectural Review matter determined neither
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of those exceptions applied to the issues raised in that appeal. And some of the issues
the Plaintiffs attempt to raise in this case are the very same issues raised in the appeal
Board of Architectural Review case. This includes allegations that the Board of
Architectural Review was given an opportunity to review the project in smaller groups of
less than a quorum. [f those arguments did not cause the Supreme Court to find an
exception to the mootness doctrine in the Croft appeal of the Board of Architectural
Review decision, then there is no reason to treat these allegations any differently in the
present case.

Based on the materials before me, the Defendants’ motion to dismiss on the
grounds of mootness is GRANTED.

AND IT [S SO ORDERED.

[Judge’s Electronic Signature on Final Page]
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Case Caption:

Case Number:

Type:

Dorchester Common Pleas

Faye P Croft , plaintiff, et al VS Summerville Town Of , defendant, et

al
2022CP1801494

Order/Dismissal

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-02-23 13:51:53 page 50f5
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Faye P. Croft, personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Harbeson; Heyward G.
Hutson; Peter M. Gorman; James Stephen

Greene, Jr.; Brian Peacher; Robert Klinger; |

Mary Becker; South Catolina Public
Interest Foundation; Summerville
Preservation Society; and Dorchester

County Taxpayers Association, individually, '

and on behalf of all others similarly
situated,

Plaintiffs,

Town of Summerville; William C, Collins,-

in his capacify as Mayor; Terry Jenkins,
Aaron. Brown, Walter Bailey, William
MecIntosh, Kima Garten-Schmidt and
Robert Jackson, in their ecapacities as
members: of Town Council; Town of
Summerville Redevelopment Corporation;
Town. of Suminerville Planning
Commission; Town of Summerville Board
of :Architectural Review; Applegate & Co.;
The Dorchester, LIJC§ and Arthur H.
Applegate,

Defendants.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2014-CP-10-7739
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CONSENT ORDER
CHANGING VENUE TO THE
DORCHESTER COUNTY COURT OF
COMMON PLEAS

“This matter comes before the Court on various Motions filed by the Defendants. In order

to avoid a Hearing and testimony, the parties agree as follows:

1. Defendants Applegate & Co., The: Dorchester, LLC, and Arthur H. Applegate.

(“Applegate Defendants™) moved the Court for an Order dismissing the Plaintiffs’ Amended
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" BY CONSENT OF ALL PARTIES, it is further ORDERED that should the Applegate
Defendants choose to withdraw their pending motions once they have beer docketed for a

- héaring in Dorchester County, the Applegate Defendants have fifteen (15) days from the date

¢, they withdraw their motions to file any other responsive pleadings allowed by the South Carolina,

Rules of Civil Procedure,

_ AND ITS SO ORDERED.

%%/M;,M

R. Markley Dénnis, Ir.
y o Chief Administrative Iudge
Ninth Judicial Circuit

. This Zf, day of //// , 2015

' Charleston, South Carolina..

i WE MOVE AND CONSENT:

Q 7&»// @/aﬁ, 9

s eJRutledge Yotng, Jo/
o, J Rutledge Young, III
co DUFFY & YOUNG LLC
- 96 Broad Street
Charleston SC 29401
a (843)720-2044 Telephone

— (843)720-2047 Fax
- jry@duffyandyoung.com
\I ryoung@duffyandyoung.com

. Attorneys for Defendants Applegate & Co.;

Th hester, LLC: and Arthur H. Aj ATTEST: ATRUE COPY
{ ‘ e Dorchester, LLC, and Arthur H. Applegate JULIE J. ARMSTRONG (SEAL)
CLERK, C.P., G.S, B F.C.

) By_ =
7DEPUTY CLERK

a
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WE MOVE AND CONSENT:

W. Andrew Gowder, Jr. (8.C. Bar #7895)
PRATT-THOMAS WALKER, P.A.

" Post Office Drawer 22247

Charleston, South Carolina 29413-2247
Phone: 843-727-2208:

Fax: 843-727-2231

wag@p-tw.com

Michael T. Rose (5.C: Bar #4910)
MIKE ROSE LAW FIRM, PC
406 Central Ave. :
Summerville, SC 29483

Phone: 843-871-1821

Fax: 843-478-7595
mroseS{@sc.1rr.com

Attorneys jbr Plaintiffs

Timothy A. Domin

CLAWSONand STAUBES, LLC

126 Seven Farms Drive, Suité 200
Charleston, South Catolina 29492-8144
Phone: (843)577-2026

Fax: (843) 722-2867
tdomin@clawsonandstaubes.com

G. Waring Parker

. Waring Parker Law Firm, LLC
518 W. Carolina Avenue
Summerville, SC 29483-6632
Phone: (843)821-7323

Fax: (843) 821-7097
gwaringparker@bellsouth.net

Attorneys for Defendants, Town of Summerville;
William C. Collins, in his capacity as Mayor;

Terry Jenkins, Aaron Broven, Walter Bailey,

William Melntosh, Kima Garten-Schinidt.and

Robert Jackson, in their capacities as membeis

of Town Council; Town of Summerville Redevelopment

Corporaiion; Town of Summerville Planning Commission;

Town of Sunimérville Board of Architectural Review
R
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, Personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Harbeson; Heyward G.
Hutson; Peter M. Gorman; James Stephen
Greene, Jr., Brian Peacher; Robert Klinger;
Mary Becker; South Caralina Public Interest
Foundation; Summerville Preservation
Society; and Dorchester County Taxpayers
Association, individually, and on behalf of all; ,
others s;mllariy situated;

Plaintiffs,

V8.

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William Mclntosh,
Kima Garten-Schmidt and Robert Jacksan,
in their ¢apacities as members of Town
Council, Town of Summerville
F{edevelopment Corpora’uon, Town of _
Summerville Planning Commission; Town of
Summerville Board of Architectural Review

Defendants.

IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUIT

C.A. NO.: 2015-CP-18-00713

ORDER DENYING PLAINTIFFS’
MOTIONS FOR SUMMARY JUDGMENT -
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This matter came before the Court on January 19, 2016: for a hearing on Plaintiffs’
- . * . b 4 % R

- second-and third‘motions for Partial Summary Judgment. The plaintiffs first motion was

previously withdrawn. In Plaintiffs' second and third motions for Partial Summary Judgment,

Plaintiffs seek to have the Public-Private Partnership Agreement (“PPPA” O'r,‘*Agreement“)'

declared void by: 1) attacking the Summervile Redevelopment Corporation’s (SRC) alleged.

failure to. adopt a “redevelopment plan.”

it

then-recently prepared “Vision Plan” as a "Redevelopment Plan,” the plamfclffs |§pag|ne a

requirement that a redevelopment commission must independently produlgea,él plan of its

Vis=zz—
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own; and 2) aéserting the lack of two consecutive-week. publications for preposals as a fatal
flaw to the PPPA. ‘ |

The defendants argue the Redevelopment Plan was properly adopted by the SRC.
They argue the "Vision Plan” document recently prepared by the Town met all of the
requirements of a Redevelopment Plan and was adopted by the SRC after -public notice.
As to the issue of the lack of two publications: the defendants argue this is an attempt to

elevate form over substance. Defendants argue that the statutory framework requires the,

contract to be awarded to the proposal that best effectuates I_‘thgw,J‘r}_jc_ne_mr]‘t,‘;ipg_,?_._tflg_eh_‘_h,.

-Rédevelopment Plan. In this case, the Fiedevelopment Plan was adopted with the

Applegate Plan in hand and defendants argue that no other proposal could have matched
the terms of the Redevelopment Plan due to Applegate having under contract the corner
property which was an instrumental part of the passages of the Redevelopment.Plan which
reteated to this area and project. Based on the argument of counsel and the materials
reviewed, this Court is of the view that plaintiffs’ motions for summary judgment should be
denied. |
Same history of the project is necessary to understand the argument and issues.
On November 10, 261'3,. the Town of Summerville advertised in The Post and Courier a
Request for Proposals (‘RFP"), wherein the Town sought “proposals” from dev;e[opers for
the 'f‘design’j of a boutique hotel on a 1.58-acre tract of land owned- by the 'I';ob\Nn‘ih
downtown Summerville. The RFP indicated proposals should outline the “size and design of
the hotel” to be built including the number of rooms, number of parking spaces, and
existence of any restaurants or lounges to be included, and requested that respondents

also consider incorporatifig a conference center into the design plans. Finally, the RFP

o

TV

AR e

JAN 20 2016

2

required submission of each respondent's ‘qualifications, including past experience with

2%1 el developmé\nt,‘ descriptions of similar projects,” and required submission of references.
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The Town received only one response to its RFP. Specifically, Applegate & Co.'s
proposal addressed all of the items set forth in the RFP, including plans and architectural
renderings for a boutique hotel, restaurant, roof top bar and terrace, retail space, parking
garage, and a conference center with capacity for 300 people. In addition, the proposal
allowed for thirty-four residential units and Applegate & Co. proposed that the Town’s 1.58- -
acre tract would be used in conjunction with a .658-acre tract of adjacent land that .
Applegate & Co. had under contract. Town Council at its December 18, 2013 .duly noticed
meeting authorized Mayor Collins to enter into “non-binding negotiations.”

‘Plaintiffs argued in their first motion for summary judgment and thereafter withdrew
the argument that this action was improper, arguing that sealed bidding was required. The
Town's Purchasing Ordinance provides all purchases or contracts valued at $25,000 or
greater “shall be awarded by competitive, sealed bidding, except as may be provided
elsewhere in this chapter.” Summerville Code § 2-323(c). “Exceptions” to this general
competitivg bidding requirement are: (1) purchases for "Professional Services;” and (2)
purchases that may be classified as “Sole Source Procurements,” which is defined as a
purchase whereby there is “only one vendor that can provide a specific product or service.”
Summerville Code § 2-324(c),(e).

Further, the Applegate & Co. proposal encompassed land in addition to the Town's
land. The Defendants take the position that a contract concerning land which ‘c‘anl only be h
provided by one entity is, by definition, a sole source: procurément, which was thus further
exempt from the competitive, sealed bidding requirements of the Purchasing Ordinance.

The Summerville Redevelopment Corporation was created after thie Town received
the Applegate and Co. bid and after City Council authorized the Mayor in December 2013 to
negotiate with Applegate. In May 2014, the Summerville Redevelopment Corporation

('SRC") was created by the Town Council pursuant to Ordinance No. 14-0502 during a

Y13 5
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meeting that was open to the press and the public. The SRC was issued a Certificate of

Incorporation by the South Carolina Secretary of State on June 13, 2014.

The seven commissioners comprising the SRC are the members of Summerville
Town Council, each “serv[ing] ex officio on the board of commissioners of the [SRC] by
virtue of his or her service as a councilman on the Town Council.” Although they may
technically be separate entities on paper, no degree of separation between a municipality
and its redevelopment authority is imagined by the Community Development Law. The
statute expressly authorizes City Ceuncil to run the Redevelopment Co_rperati_on.__, . Jq fact, i
separate commissioners are establiehed, the govérning body may “at any time in its sole
discretion . . . assume the direct responsibility for operation of the commission.” S.C. Code
section 31-10-40.

The SRC adopted the recently prepared “Vision Plan” with minor revisions as its
Redevelopment Plan. This was done after a public hearing on June 25, 2014. The
Redevelopment Plan adopted by the SRC shows the footprint of this exact project (inciuding
the land Applegate had under contract at the corner) on pages 54, 55, 56, 71, 72, and 76.
And a text description of the project on p. 73 of the Infrastruture & Development Strategy
provides: “The corner of Richardson Avenue and Cedar Street is an opportunity for a mixed
used development that could include a hotel, conference center, condominiums, and retail.
The proposed iliu'sjtr‘ﬁtibn at right shows the new mixed use buiiding_ and parking deck.”

I. THE ADOPTION OF THE REDVELLOPMENT PLAN WAS PROPER.

The Community Development Law does state that the Commission shall, after'public
hearing, adopt a “Redevelopment Plan” which shall be submitted to the governing body—in
this case City Council---and sets forth matters that should be included. The Summerville
Redevelopment Corporation determined the recently created “Vision Plan” contained all of

the necessary information that is required in a “Redevelopment Plan,” 8.C. Code section

. 4/!3;%" ~
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31-10-100(c), and, after providing for a public hearing on the same, adopted the Vision Plan
as its Redevelopment Plan. The Commission thereafter sent the Plan to the Town Counc:il-
-the same individuals acting in a different capacity-—--which approved the SRC’s plan to
adopt the Vision Plan as the redevelopment plan. This was entirely consistent with South
Carolina Code. ~ It is the opinion of this court the Vision Plan does in fact substantially
comply with the statutory specifications. There was a public hearing on the Redevelopment
Plan as provided by law. The Plan was then sent to City Council for adoption.

~The plaintiffs cannot cite to any provision which requires a Redevelopment
Commission to start from scratch to prepare a Redevelopment Plan.  This Court finds no
support in the text or in the purpose of Redevelopment Law that would support the idea that
the Redevelopment Commission must start from scratch and cannot use materials already
prepared or started by the Town. Plaintiffs argue for a degree of separation between the
Redevelopment Corporation (SRC) and the governing body (Town) which is not supported
in the law. The Community Development Law not only authorizes City Council to sit ex
officio on the Redevelopment Corporation, if separate commissioners are established, the
governing body may "at any time in its sole discretion . . . assume the direct responsibility
for operation of the commission.” S.C. Code section 31-10-40. Further, the South Carolina
Community Development Law authorizes the redevelopment corporation and governing
bodies such as the Town cooperate, share administrative and other services. See SC
Code section 31-10-140.

ll. LACK OF PUBLICATION DOES NOT VOID THE CONTRACT AB INITIO.

Section 31-10-110(c) provides the basis for plaintiff's position two publications were
required. It provides that the Commission shall “invite proposals and shall make all

available all pertinent information to any person interested in undertaking a purchase of

5// > <& ) ROA 0015
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property or the redevelopment of any area. . .” That same section provision provides “After
receipt of all proposals, the sale shall be made to the developer submitting the plan for use
of the property that best effectuates the purposes of the redevelopmentplan ....” Htis
critical that the criteria is conformity with the Redevelopment Plan, not cost. The publication
is for the bénefit of the Redevelopment Plan---and indirectly the-developers who are entitled
to have available all information. There is no suggestion that this provision is designed to
obtain the lowest bid, or to provide citizens rights to object to the lack of publication.

After pul_gllcation_z the contract is to be awarded to the.developer whose proposal best
effectuates the intent of the redevelopment plan. The Redevelopment Plan was finalized
and adopted after thg Town received the Applegate Proposal and negotiated terms. The
Redeveiopment Plan contained diagrams for the footprint of this project, which included
fand Applegate had under contract.

_ Furthermore, this point is raised by plaintiffs who are neighboring property owners,
public interest groups and taxpayers. None are developers who desired to enter intc a
contract with the Town and SRC. Under these facts, the SRC was not required to engage
in a meaningless process, nor do these plaintiffs have any pri\fate right of action or damage
from any technical error in the number of publications.

This is not strictly an action at law. Although legal causes of action are alleged, an
action to declare a contract ultra vires and to enjoin further expenditures would be an én
equitable matter. See Sloan v. Greenville County. 356 S.C. 531, 530 S.E.2d 338 (Ct. App.
2003) (declaratory action to declare contract illegal and ultra vires was a mixed action of law
and equity). It is well known that equity regards substance over form and disregards
technicalities. Rainwater v. Bonnette, 151 S.C. 474, 149 S.E. 254 (1929).

In Sloan v. School! District of Greenville County, 342 S.C. 515, 537 S.E.2d 299 (Ct.

App. -2000), the Court distinguished between a situation where a competitive bidding

6/t3 -
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process requires an award at the lowest price (“competitive bidding laws are for the benefit

of taxpayers”) and Citizens for Lee County, Inc. v. Lee County, 308 S.C. 23, 416 S.E.2d

641 (1992). In Lee the Supreme Court found a special-interest group and two citizens did
not have standing or an implied right of action under the procurement code. The Lee Court
held that “a procurement code does not create an implied right of action for special-interest
groups and private citizens.” In that case, Lee County entered into a contract whereby a
private company took possession of the existing landfill, which was itself leased by the
County. The Court first concluded that thé agreement with the private company did not
require a public hearing as it was not a lease of real property owned by the County. The
Court then turmed to the question of the County’s alleged failure to adopt competitive
procurement laws and practices. Here the Court determined that the general issue of
procurement did not give the special interest group and the two taxpayer-citizens of Lee
County the standing or a private right of action. The Court found that the state
procurement code did not expressly provide for any private right of action and that one
should not be applied. Implicitly, the Court held that any standing would belong to bidders,
not the taxpayers or public interest group.

The statute provides for the Commission to select the proposal that “best effectuates
the purposes of the redevelopment plan. . . * In fact, cost is not even a consideration
specified in the statute. Thus, the matter is much closer to Lee than it is Sloan v. Schbol
District of Greenville County. In Sloan the court reasoned taxpayer standing and a private
right of action because the low bid statutes were for the benefit of taxpayers. Because the
“publication” provision of the development is for the benefit of the development corporation
and the aims of the redevelopment plan. Arguably, it is also for the benefit of potential

redevelopers to ensure the plan is selected that best effectuates the redevelopment plan.

713 &—

c\_-'.- o """_f‘_’f‘ -

'
R

ROA Q017

e t




. ) LR .
e o
T LY s -:-'.-a:-"'-- .
- Sl

T L~ (A

Plaintiffs as taxpayers and nearby property owners are not the group.of individuals

whom the publication rule was intended to benefit. These plaintiffs have no private right of ~

action to use this provision to declare this contract void.

Furthermore, the plaintiffs ask this Court to elevate form over substance. It has
been said that “equity will not require the performance of a futile act. Equity will not require
the doing of a futile task, nor foreclose the rights of a party from -obtaining specific

performance for failure to do something which in view of all the facts would have been

useless." Alala v. Peachtree Plantations, |nc., 202 S.C. 160, 355 S.E.2d 286 (Ct. App..

1987).  Simitarly, a court should generally construe a statute to avoid an absurd resuit.

Lancaster Cnty. Bar Ass'n v. S.C. Comm'n on Indigent Defense, 380 S.C. 219, 670 S.E.2d

371 (2008)

‘The Redevelopment Plan referenced this specific project in words and/or pictures on
pages 54, 55, 56, 71, 72, and 76, and those diagrams showed footprints of the structure
that included the property at the corner that Applegate had under contract. The text
explicitly described the development opportunity at the corner of Richardson and Cedar.
Applegate controls that corner. When the Redevelopment Plan was adopted, the Town
Council had already requested proposals and received only one proposal.

The plaintiffs’ argument is that any technical defect should cause this Court to void
the contract. However, there is nothing in the law that supports such a result. Normally,
violation of a statute would require some material impact on the fundamental purpose for
which the statute was designed. If the goal was conformity with the Plan, then the
Applegate proposals was not just the only proposal actually submitted, it is not possible to

argue that publication for two weeks would have produced a proposal by a different bidder

that was more In conformity with the plan.
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Further, the Court is of the view that it would be inconsistent with the purﬁose -and
intent 6f the Redevelopment statutes to declare that every deviation from the statute_is a
ground for voiding a contract.

lll. THE CONTRACT IS EXEMPT FROM THE TWO WEEK PUBLICATION BY
VIRTUE OF BEING A “PROFESSIONAL SERVICE” CONTRCT.

The Applegate contract was one which included professional services. The
Community Development Law specifically provides that there is no requirement of even one
week's publication té-enter into a contract for engineering, legal, surveying, professional, or
other similar services. S.C. Code § 31-10-110(a).

Courts throughout the country recognize that contracts calling for design, planning
and management of facilities are professional services requiring creative skills and
individual talents based on education, training or experience, and thus fall outside thé scope
of competitive bidding.

Strictly speaking the two week publication provision is not part of a procu'rem'ent
code. But procurement codes provide the closest analogy because they frequently contain
an exception from competitive bidding for professional services. In fact, the Town of
Summerville also has an exemption from competitive bidding for contracts which are for
professional services and this is one of two arguments the Town advances for the method it
used to seek proposals and select Applegate.

The South Carolina Supreme Court in 2006 considered the legitimacy and
application of a school district's professional services exception to its competitive bidding

procedures. Colleton Count\f Taxpayers Assn. v. School District Colleton County, 638

S.E.2d 685 (S.C. 2008). There, Schoo! District adopted a resolution designed to allow
financing and renovation of existing public school facilities and acquire new facilities, which

included contracts with financial advisors, bond attorneys, a bond insurance company, and

s &
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a ftrustee, ali without competitive bidding. Id. at 693. Plaintiffs filed suit, alleging the
resolution and attendant agreements were void without competitive bidding and challenging
the legality of School District's professional services exception to its competitive bidding
ordinance. Id. The court rejected plaintifis’ arguments, hoiding that contracts for
professional services were excepted from the competitive bidding requirements. [d. at 693-
94. Indeed, this South Carolina Supreme Court holding is in line with what the South
Carolina legislature has proclaimed to be the “policy” of this state:

It is the policy of this State to announce publicly all. requirements for ..

architect-engineer, constriction management, and.land surveying services!

and to negotiate contracts for such services on the basis of demonstrated

competence and qualification for the particular type of services required and

at fair and reasonable prices.
8.C. Code Ann. § 11-35-3210.

The circumstances of the present matter show that the contract included

“professional services.”

Furthermore, just as in Waste Management, the subject Agreement provides that

Applegate & Co. will be responsible for “planning, engineering, administration, managing, .

promotion, marketing, site work, and vertical construction® of the project, and, significantly,
further provides that Applegate & Co. is charged with “managemgnt and operation” of all
aspects of the project upon completion, including the Town-owned parking garage and
conference center. These are duties that are depéndent upon the qualifications" of the
individual and thus require considerations beyond those made available by an invitation for
sealed bids. As set forth in the South Carolina Code section referenced above, these are
precisely the types of services to be obtained on the basis of “demonstrated competence

and qualification,” and required utilization of a request for proposals versus an invitation for

! The South Carolina Code defines “architect-engineer, construction management, and land surveying
services” as "design services.” S.C. Code Ann. § 33-35-3215(A)(1).
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sealed bids.  The court holds this contract includes “professional services” and was thus
exempt from any two-week publication requirement. -
IV. THE SRC WAS NOT REQUIRED TO RE-SOLICIT DESIGN 'PROPOSALS
FOR THE PROJECT, SINCE IT ACCEPTED BY AGREEMENT SERVICES PROVIDED BY
THE TOWN
In spirit, intent and by the letter of statute, South Carolina Community Development
Law repeatedly calls for the redevelopment corporation and governing bodies such as the
Town to act cooperativély to ensure that a redevélopment project is undertaken arid brought
to fruition, and further specifically calls on the Town to provide assistance to the SRC by
way of "administrative" and “other” services which it is otherwise empowered by law to
perform. Specifically, the Code provides that a redevelopment commission has “all powers
necessary or appropriate” to effectuate a redevelopment project, including the power to act
cooperatively with other public bodies:
Powers of a redevelopment commission, in general.
A commission shall constitute a public body, corporate and politic,
exercising public and essentlal governmental powers, which powers shall
include all powers necessary or appropriate to carry out and effectuate the

purposes and provisions of this chapter, including the following powers in
addition to those herein otherwise granted:

(2) to cooperate with any government or municipality as defined in this
chapter;

(4) to prepare or cause to be prepared and recommend
redevelopment plans to the governing body of its parent municipality and to
undertake and carry out redevelopment projects within its area of operation...

S.C. Code Ann. § 31-10-90. Additionally, and perhaps more significantly, the Code provides
that the SRC may receive administrative and other services to the redevelopment

commission:

Powers of public body with respect to planning, undertaking, or carrying out
redevelopment project.

11/,3@-’ ROA 0021



(a) For the purpose of aiding and cooperating in the planning, undertaking, or
carrying out of a redevelopment project located within the area in which it is
authorized to act, any public body may, upon such terms, with or without
consideration, as it may determine:
(5) cause administrative and other services to be furnished to the
commission of the character which the public body is otherwise
empowered to undertake or fumnish for the same or other purposes;

(6) do any and all things necessary or convenient to aid and cooperate
in the planning or carrying out of a redevelopment plan.

(b} Any . . . agreement provided for in this section may be made by a public
body without public notice, advertisement, or public bidding. . )

S.C. Code Ann. § 31-10-140. Town councils are thus vested with broad authority to carry
out the goals of urban renewal law, and are given wide discretion and authority by the
legislature. The Town is authorized not only to provide “administrative® and “other” services,

but indeed is empowered to “do any and all things necessary or convenient” to aid in the

furtherance of a redevelopment project. Further, it can enter an agreement for the provision -

or furnishing of these services without public notice or input.

The South Carolina Community Development Law specifically contemplates and
allows for the scenario of the present matter—that the Town would undertake this
administrative service of soliciting proposals for a potential redevelopment project that
would, if viable, inure to the benefit of fhe SRC. In fact, the Code twice calls for the Town
to confer this benefit upon the SRC, authorizing it to cause administrative services pfo be
furnished to the SAC and calling for the Town to do “any and all things necessary or
convenient” to aid in planning and carrying out a redevelopment project. S.C. Code Ann. §
31-10-140(5)&(6). Likewise, the Code calls for the SRC to cooperate with the Town in its
furnishing of these services. S.C. Code Ann. § 31-10-90(2). These staiutory requirements
must be considered along with the Code section relied upon by Plaintiffs, interpreting the

several provisions in a way that renders them compatible, not contradictory, and ensuring
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the intent of the legislature is not thwarted. Based upon this controlling authority, the Court
holds that the Town, by way of its publication of the RFP, propetly supplied administrative

services which were accepted by the SRC.

CONCLUSION
For all of these reasons set forth above, Plaintiffs’ Motions for Partial Summary
Judgment are DENIED.
AND IT IS SO ORDERED.

%A—.

Edgar W. Dickson
Presiding Judge

Kdovobe. 29 2018

94%_, South Carolina
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IT IS ORDERED AND ADJUDGED: m Sce attached order; (formal order to follow) O Statement of Judgment by the Court

This erder O ends @ does not-end the case,
Additional Information for the Clerk:

ORDER INFORMATION

INFORMATION FOR THE JUDGMENT INDEX

Complete this section below when the judgmeént’affects- title" to\¥éal or ‘personul property or if ady amount should -be enrolled. If
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(List name(s) below) (List name(s) below) {List amount(s) below)

If appllcable descnbe the propcrty, including tax map mformatlon and address, referenced in the order:

The judgment information above has been providéd by the subml.ttlng party. Dispuites concerning the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or

additional taxable costs not available at the time the form and final order are submitted to the Jjudge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.
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Thls _]udgment was entered on 1!18!2017 ancl a copy mailed first class or placed in the appropriate attomey ] box nn 111812017 to
attorneys of record or to parties (when appearing pro se) as follows: .

7 W. Andrew Gowder Jr, 1629 Meeting Street Suite A , E;mn:thy A'gg ]2);:‘9;' 126 Seven Farms Dr., Ste. 200
' Charleston, SC29405 < . . mens, Charleston, S

%, - G. Waring Parker 518 W. Carolina Avenue Summerville, SC
{ . Sy 29483-6632

% ' i : N ‘Laura Simons Greaver 126 Seven Farms Drive Suite 200

-~ Charleston, SC 29492-8144

1 - ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

o ' %ﬁﬁbﬁmﬂ\ e
UCourt Reporter: Unlmown/heard in Orangeburg Cheryl Graham - Clerk of Court

| ' CourtReporter: - B T T e ' B

13 .

E-Filing Note; In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File

Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

i ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or helring before the court. The issues have been tried or heard and a decision rendered.
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This order O ends & does not end the case.

Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
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This judgment was entered on 4/4/2017, and a copy mailed first class or placed in the appropriate attorney’s box on 4/4/2017, to
attorneys of record or to parties (when appearing pro se) as follows:

/

W. Andrew Gowder Jr. 1629 Meeting Street Suite A Timothy Alan Domin 126 Seven Farms Dr., Ste. 200
Charleston, SC 29492
Charleston, SC 29405 G. Waring Parker 518 W. Carolina Avenue Summerville, SC
Michael T. Rose 409 Central Ave. Summerville, SC 29483 i 433?:332 ) ol »
Laura Simons Greaver 320 Venning Street Mt. Pleasant, SC
29464
a[TORNEY(S) FOR THE PLAINTIFF(S) ATT (S) FOR THE DEFENDANT(S)
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“aurt Reporter Cheryl Graham - Clerk of Court
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E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.
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This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ) FOR THE FIRST JUDICIAL CIRCUIT

Faye P. Croft, personally and as Trustee of
The James A. Croft Trust; James A. Croft
Trust; William A. Harbeson; Heyward G.
Hutson; Peter M. Gorman; James Stephen
Greene, Ir.; Brian Preacher; Summerville
Preservation Society; and Dorchester
Taxpayers Association,

Civil Action No.: 2015-CP-18-00713

)
)
)
)
)
)
)
)
Plaintiffs, )
)
Vvs. ) CRDER DENYING PLAINTIFFS' J
) MOTION TO RECONSIDER
Town of Summerville;-William C. Collins, ) >
in his capacity as Mayor; Terry Jenkins, ) <
Aaron Brown, Walter Bailey, William )
Mclntosh, Kima Garten-Schmidt, and )
Robert Jackson, in their capacities as )
members of Town Council; Town of )
Summerville Redevelopment Corporation; )
Town of Summerville Planning )
Commission; Town of Summerville Board )
of Architectural Review, )
)
)

Defendants.

This matter is before the Court on Plaintiffs' Motion to Reconsider an Order of this Court
pursuant to Rule 59(¢), SCRCP, denying Plaintiffs' Motion for Summary Judgment. After due
deliberation and review of the case law and motion of counsel, this Court finds that there is nothing
warranting rcconsidgraxion of the December 28, 20i 6 Order of this Court.

THEREFORE, Plaintiffs' Motion to Reconsider is DENIED.

Edgar W. Dickson

Presiding Judge, First Judicial Circuit

March 0 2017

Orangeburg, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR. THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO. 2017-CP-18-279
APPLEGATE & CO., )
)
Plaintiff, )
)
v. ) CONSENT ORDER TO RESTORE
) AND STAY
TOWN OF SUMMERVILLE, )
and TOWN OF SUMMERVILLE )
REDEVELOPMENT CORPORATION, )
)
Defendants. )
)

Upon motion of the Plaintiff and with consent of the Defendants, the Court orders that the
above captioned case be restored to the trial docket in accordance with the provisions of the
SCRCP 40(j). In addition, because the continuation of this matter depends on the outcome of a
pending case, this matter is stayed pending the resolution of the pending matter, Croff ef al. v.
Town of Summerville, Civil Action Number 2015-CP-18-713.

AND IT IS SO ORDERED.

The Honorable George M. McFaddin, Jr.
Chief Administrative Judge

St. George, South Carolina

, 2019
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WE SO CONSENT:

s/Alice F. Paylor

Alice F. Paylor

ROSEN HAGOOD, LLC

151 Meeting Street, Suite 400
Charleston, SC 29401

(843) 577-6726

ATTORNEY FOR PLAINTIFF

s/Timothy A. Domin

Timothy A. Domin

CLAWSON AND STAUBES, LLC
126 Seven Farms Drive, Suite 200
Charleston, SC 29492

(843) 577-2026

ATTORNEYS FOR DEFENDANTS
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Dorchester Common Pleas

Case Caption: Applegate & Co VS Summerville Town Of , defendant, et al
Case Number: 2017CP1800279

Type: Order/Restore Case To Active Docket

So Ordered

S/George M. McFaddin, Jr., #2759

Electronically signed on 2019-02-22 13:12:28 page 3of3
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF DORCHESTER
Civil Action No.: 2015-CP-18-713
Faye P. Croft, personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Harbeson; Heyward G.
Hutson; James Stephen Greene, Jr.; Brian
Peacher; Summerville Preservation
Society; and Dorchester County

Taxpayers Association,

Plaintiffs, | RULE 40(j), SCRCP CONSENT

ORDER
V. STRIKING CASE FROM THE
; ROSTER
Town of Summerville; Town of AND RELATED STIPULATIONS

Summerville Redevelopment Corporation;
Town of Summerville Planning
Commission; Town of Summerville Board
of Architectural Review,

Defendants.

This matter comes before the court by consent of the parties. The Plaintiffs above-named and
the Defendants above named consent to strike the above-captioned case from the Jury Roster trial
docket as a matter of right pursuant to Rule 40(j), SCRCP. Pursuant to the rule, the parties further
agree that if the claim is restored upon motion made within 1 year of the date stricken, the statute of
limitations shall be tolled as to all consenting parties during the time the case is stricken.

After the case is restored, the parties will conduct no further discovery. The case will be
restored to the Nonjury Roster and parties will file dispositive motions and whatever other motions
ate approptiate, and if after the motions are decided there are any remaining issues to decide, the
parties will try this case before a judge without a jury. Appeals from the dispositive motions or a

nonjury trial will be made according to the South Carolina Rules of Appellate Procedure.

IT IS SO ORDERED
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Dated: January 21, 2022

[s/ W. Andrew Gowder, Jr.
W. Andrew Gowder, Jr.
Austen & Gowder, LI.C
1629 Meeting Street, Suite A
Charleston, SC 29405

Michael T. Rose

Mike Rose Law Firm, PC
409 Central Avenue
Summetrville, SC 29483

FOR THE PLAINTIFES

WE CONSENT:

[s/ G. Waring Parker

G. Waring Parker

G. Waring Parker Law Firm, LLC
518 W. Carolina Avenue
Summerville, SC 29483-6632

s/ Timothy A. Domin
Timothy A. Domin

Clawson and Staubes, LLC
126 Seven Farms Drive, Suite 200
Chatleston, SC 29492

FOR THE DEFENDANTS

George M. McFaddin, Jr.,
Chief Admipistrative Judge,
Third Judictal Circuit
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Dorchester Common Pleas

Case Caption: Faye P Croft , plaintiff, et al VS Summerville Town Of , defendant,
et al

Case Number: 2015CP1800713

Type: Order/Dismissal Rule 40J

So Ordered

s/ R. Kirk Griffin 2768

Electronically signed on 2022-01-25 11:44:24 page 3 of 3
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Harbeson; Heyward G.
Hutson; James Stephen Greene, Jr.; Brian
Peacher; Summerville Preservation Society;
and Dorchester County Taxpayers
Association,

Plaintiffs,
vs.
Town of Summerville; Town of
Summerville Redevelopment Corporation;
Town of Summerville Planning
Commission; Town of Summerville Board

of Architectural Review,

Defendants.

IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT

Case No. 2015-CP-18-00713

CONSENT ORDER RESTORING CASE TO
THE DOCKET PURSUANT TO RULE 40(j)

This matter is before the Court pursuant to Plaintiffs” Motion under South Carolina Rule of

Civil Procedure 40(j) for an Order restoring the case to the docket. The Motion is timely made within

one (1) year of the date this action was stricken. The Defendants consent to the Motion.

IT IS THEREFORE ORDERED THAT the case is hereby restored, and the Clerk of Court

shall place the case on the Common Pleas Nonjury Docket and assign the case a new case number.

IT IS SO ORDERED.

Dated: September , 2022

R. Kirk Griffin
Presiding Judge, First Judicial Circuit

ROA Q035
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/s/ W. Andrew Gowder, Jr.
W. Andrew Gowder, jr.

Austen & Gowder, LLC
1629 Meeting Street, Suite A
Charleston, SC 29405

/s/ Michael T. Rose
Mike Rose Law Firm, PC
409 Central Avenue
Summerville, SC 29483

FOR THE PLAINTIFFS

WE CONSENT:

/s/ G. Waring Parker
G. Waring Parker

G. Waring Parker Law Firm, LLC

518 W. Carolina Avenue
Summerville, SC 29483-6632

/s/ Timothy A. Domin
Timothy A. Domin
Clawson and Staubes, LL.C

126 Seven Farms Drive, Suite 200

Chatleston, SC 29492

FOR THE DEFENDANTS
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Dorchester Common Pleas

Case Caption: Faye P Croft , plaintiff, et al VS Summerville Town Of , defendant,

et al
Case Number: 2015CP1800713

Type: Order/Restore Case To Active Docket

So Ordered

s/ R. Kirk Griffin 2768

Electronically signed on 2022-09-28 11:26:44 page 3 of 3
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FORM 4
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF Dorchester
IN THE COURT OF COMMON PLEAS CASENO. 2022CP1801494
Faye P Croft et al Summerville Town Of et al
PLAINTIFF(S) DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASOM:D Rule 12(b), SCRCP;D Rule 41(a),
SCRCP (Vol. Nonsuit); || Rule 43(k), SCRCP (Settled);

E] Other

ACTION STRICKEN (CHECK REASON):D Rule 40(), SCRCP;E] Bankruptcy;
I:] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award;

[T]other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
B Affirmed; [_| Reversed; || Remanded;

N O

O 0O

10

Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: [ | See attached order (formal order to follow)[] Statement of Tudgment
by the Court:

This matter came before this Court on August 24, 2023 as Defendants' Motion to
Dismiss as Moot, filed August 3, 2023. Upon review of the record and filings,
Defendant's Motion is GRANTED. Defendants shall submit formal proposed order
congruent with the arguments set forth in their memorandum within 15 days.

ORDER INFORMATION
This orderD ends|v | does not end the case. |:| See Page 2 for additional information.

For Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a
copy mailed first class to any party not proceeding in the Electronic Filing System on 02/09/2024

G. Waring Parker for Summerville Town Of, Summerville Redevelopment Corperation Town Of Summerville Planning
CommissionTown Of, Summerville Board of Architectural Review Town Of

Timathy Alan Domin for Summerville Town Of, Summerville Redevelopment Corporation Town Of Summerville Planning
CommissionTown Of,Summerville Board of Architectural Review Town Of

Taxpayers Asscciation Dorchester County

Summerville Preservation Society

Brian Peacher

James Stephen Greene, Jr

Mary Becker

Heyward G Hutson

Robert Klinger

William A Harbeson

James A Croft Trust

Michael T. Rose for Faye P Croft

W. Andrew Gowder, Jr. for Faye § §f0fl:s OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above Is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) Page 2 of 2
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Daorchester Common Pleas

Case Caption: Faye P Croft, plaintiff, et al VS Summerville Town Of , defendant, et

al
Case Number: 2022CP1801494

Type: Order/Electronic Form 4

So Ordered

s/Jennifer B. McCoy #2764

Electronically signed on 2024-02-08 12:50:47 page 3of3
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STATE OF SOUTH CAROLINA ) i .
' ) IN THE COURT'OF COMMON PLEAS
COUNTY OF Charleston )
)
Faye: P.. Croft, personally and ‘as Trustee of ‘the ) ‘CIVIL ACTION COVERSHEET
James A. Croft Trust; James A. Croft. Trust; ' '
William A. Harbeson;' Héyward G. Hutson; Peter
M. Gorman; Jame¢s Stephen Greene; Jr; Brian
Peacher; Summerviile Preservation Socie v and.
Doichester  County. Taxpayers -Association;
3
Plaintiff(s) ) ‘
} 2014-CP.- 10+
vs; )
e ) =
Town: of Summerville; William C. Collins, in -his ) 2 rté — ‘3'?‘33‘“%
capacity as’ Mayor; Terry Jenkins; Aaron Brown, | i 92 L
Waltér. Bailey, William ‘McIntosh, Kima Garten- %r_ 5. iﬁ
Schinidt and.Robert Jackson, in-their capac:l:cs as :C; =
members of Town Council; Town-of Summerville = _ .
Redcvek)pment Corporanon, Town of Summerwlle t{ R0 :-?-; cor
Planaing Commission; Town of Summerville Board =t R B
of Architectural Review; Applegate & Co.; The E e =
Dorchester, LLC; and:Arthur H. Applegate © W
Defendant(s), )
Submitted By: . Andrew Gowder SC Bar #: 2411
Address: 16 Charlotte Street Tefephone#:  843:727-222¢:
Charleston, SC 29403’ Fax#: 843-727-2231
Othess
E-mail: wag@p-tw.comy

NOTE: The coversheet and. infarmation contained hereln ncithet replaces nor Supplémcats the fi flmg and service af pILndmgs or other papers as
ari:qunnv.‘d by Taw. This form is reqmred fortheuse of the.Clerk of Court for lhe purpose of docketing: [ must be filled out complitely, signed,
and daml A copy of this cov ershecl must be serv cd on lhe defcndanl(s) along. witlithe Summens and Complamt

DOCKETING INFORMATION (Check ail thirt apply)

*If Action Is Judgmcut/Sctﬂemem do prot.complete
E JURY TRIAL demanded in complaint. E] NON-JURY TRIAL demandéd in.complaint,
[] This case is subject to ARBITRATION pursuant to the Court Annexed Aliémative Dispute: Resolition Rules.
[]- This case is-subject:to. MEDJATION: pursuant to-the Court: Annemd Altematwe Dispute | Resnluuon Rules..
[ This case'is exempt from ADR. (Proof of ADR/Exeiiption Attached)
'NATURE.OF ACTION (Chéck Ofie Box Below)

_ iConiraets’ Torts - Professtonal Malpractice Terts — Personal Tnjury . RealProperty
[ Constructions (100) [  Dental Malpractice (200) O AssatltSlaider/Libel (300) 0. Clalm & Delivery (400)
0 Debt Collection (110) O Ylegal Malpractice {210) [0 Conversion(310) O Condeinnation @10
¥ 'Edploywent (120) {1 Medical Malpraciiee 220) [ Motor Vehicle Aécident {(320) 1 Forcclosure (420)
O  General (130). . Previous Notice of Infent Cose # 00  Premises Liabitity (330) O Méchanic's Lier (-130)
T]  ‘Breach of Contract (140) ~ 20: . -CP- .. .- [0 Products Liability {340) 0 Partition (440
O Other(199) ] Noucd File Méd Ml (230) I Personal Injury (350), [ Possession (450),
[ Olher (299). [0 Wrongful Death (360) ] Building Code Violation (460} -
11 Other {399] O other (199) T
Inmate Pefitions: _ Xdministrative Law/Relier -Fudgments/Scilements Appeals
[0 PCR(500) L] ‘Reinstate Dry. License (800) OJ Death Scﬂlcmcnl {700} L. Arbitration (900)
T Mandamus (520)- 3 Judicial Review {SIO) [Q Forcigi Judgment (710) 3 Magistrate:Civil {91 0)
] Habeas Corpus (530) O, Relief (820 1 Magistraté’ s Judgment (720) O *Magistiate-Criminal (920}
0 Other (599) [ Permanent Injunction (830) F Minor Scttfement (730) O *Musicipal (930)
O Forfeiture-Péiition (840): 3 Trénseript Judgment (;40) [J  Probate Count (04}
TF  Foifeiture—Consent Griler (850) T+ Lis Pendons (750) [} scooresmy
O  Other (299). [0 Transfer of Siructured O Worker's Corip (960),
“ Sendement Payment Rights [ Zoniog Board (970)
Application {760) D' “Public Service Comm, (990)
' ROA 0041
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SpecialiComplex (Othet [J- Condession of Judgment (770) O Employmeni Seeurity Comm (991}

| Envitoimeiital {600} [  Phamaceuticals (630) O Petition:for, Workers
[:I Antomobile Arh. (610) 1~ Unfair Trade Practices (610) Compensation Setfement [ Other (999).
) . Approval (780) -
Medical {620) 1 Oul-of State Depositions (650) O Ousér (759)
[E‘/ Other (699) 03 Motion'to Quash Subpoena in ’
an Qut-of-County Actién (660) -
] Sexual'Predator (511

-

Date: ll' lﬁ ' l‘i"

‘Note; Frivolous civil proceedmgs may be:subject lo sanctions pursuant to SCRCP Rule 11, and the South Carolina F rwolous
‘Civil Proceedings Sanctions Act; 8.C; Code Ann. §15-36-10 et. seq.

‘Submitting Party Signamre:\N -

SCCA /234 (04/2012)
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STATE.OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Faye P. Croft, personally and as Trustee of the
James A. Croft Tiust; James A. Croft Trust;
thham Al Harbeson Heywatd G. Hutson,
Peter M. Gorman; James Stephen Greene, Jr.;
Brian Peacher; Summierville Preservation
Society; and Dorchester County Taxpayers
Association;,

Plaintiffs,
V.
Town of Summerville: William C. Colliris, in

his capacity as Mayor; Terry Jenkins; Aaron -
Brown, Walter Bailey, William Mcintosh,

_Kima. Garten—Schmldt and Robert J ackson,

their capacities as members of Town Council;
Town of Summerville Redevelopment’
Corporation; Town of Summerville Planning
Commission; Town of Summerville Board of.
Arcthcctural Review; Applegate & Co:; The
Dorchester, LLC; and Arthur. H. Applegate,

Defendants..

IN THE'COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRGUIT

Civil Action No.: 2014-CP-10:

COMPL_AINT
@ &
* o
1 e
e
: g?‘;
i) -
Vel
i =22,
" %'J;
==
o

= emEs
rm: LIPEETR
[} T
— %
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-] -A.[v
- e
= N
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[ ]

Each of the above-named Plaintiffs brings. the. follﬁWing actions seeking declaratory, |

injurictive and légal relief. For thieir complaint, the Plaintiffs state as follows:

I; PRELIMINARY STATEMENT

I.. This is a.civil action.for declaratory and _inju;nctivc relief brought for violations

and threatened violations of, inter alig; Article X, Section 11, of the Constitution of thé State of’

Souitli Carolina;, the: South-Carolina Cgpﬁnunity.Dave’l’ppmqnt- Law, S.C. Code Ansi. §31-10-10

ét. seq.; the South Carolina Local Government Comprehensive Planning Enabling-Act of 1994,

ROA 0043
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S.C. Code Ann. § 6-29-310 et. seq.;-the. South Carolina Building Codes law, 8.C. Code Ann. §

6-9-5 et. seq.; the South Caroliia Freedom of Information Act (“FOIA™), S.C, Code Ann. § 30-4-
10 et. seq.; S.C. Code-Ann: § 6-1-730 (use of revenne from local hospitality. tax); 5.C. Code Ann.
§ 6-7-10. (planning by local governméits); the South Caroina Uniform Declaratory Judgments

Act, S.C. Code Ann, § 15-53-10; the Summerville Historic Preservation Ordinance, Article IV,

Sec, 32-171, et. seq,; the Summerville-Planning Coinmission Ordinance, Article 1, Sec. 20-31;,

-gt: seq.; the Summerville Tree Protection Ordinance, Article. VIII, Sec. 32-324 and 42 U.S.C. §

1983 (“Section.1983).

2, This' action is brought by the Plaintiffs, individuaily, ifi their fepresentativé:

-capacities and on belialf of their membefs residing within the Town of Summerville, to (1) obtain

a declaration from the Court that purporicd contracts-and provisions of those ‘purported

confracts ,bgiwgqn and among some of the Defendants are ulira vires, null and void ab initio; and
incapablé of being implémented, in: whole or in part; (2) obtain from the Couit injunctions
preventing the continued implementatiosi of all p_rovi‘isions' pf those contracts; and-(3) otherwisé
remedy certain. violations of various federal and ‘state-protected reguil'itory,n statutory- -and'
Constitutional rights afforded to each of the plaintiffs in this action by the Constitution.of the
United States; by the Constitution and statutes of the State of $outh'-' Carolina; and by. the
ordinances; rules, regulations and customs of the Town of ‘$u‘mmcpiille, Soutli Carolina,

3. The allegations against the Deféndants, as further described héréin; are made as'to
ﬁiéSe_ Defendants in 'theirf‘oﬂigiai"c‘apacities? All'actions by all Deféndants at,all times'releyant
were takén under color of s\;_apé_lziw.-

4. Th:sCourt has jurisdiction over this subject miatter and the.parties to, this actiof

and venue is proper in this court.
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IL. PARTIES

A-  ThePlaintiffs

5, Faye P. CroRt (“Croft” ¢r “FayE Croft”) is a faxpayefin the Town -of
‘Summerville, South Carolina (“Towh’" or “Summerville®), and is the Trustee and the beneficiary:
of.the James A. Croft Trust, which owns and rents a residence on land’ l'g')‘_éat'ed' at 214 West -
Richiatdson Avemue, Suinmerville; SC,. Croft has stariding as a Plaintiff in this action both as a
taxpayer and dug to direct and unique dgmgge's to Cr‘gft-‘and:ghe James A. Qréﬁ Trust that have
been caused and that will: continue to, be caused by the actions of the Defendants described
“hérein, inclﬂdihg but riot limited to‘tHe reduction in valiié of their property arid the ability to rcn_tr.
thieir property due to increased traffic and noise, the obstruction of views,-dnd other impairients
ito.the use and érijoymént of their property.

6. The.Janies A. Croft Trust (“Croft Trust™) is a trust created under. the laws of thie-
Sfﬁte of South Carolina, for which Faye Croft is the trusteé.and the béneficiary and whiich owns
and rents a residerice on land locafed at214 West R‘i(:'l!l:ar'dsqn'. Avenue, Sum'rnérvililii::,_‘s‘ff.

. The; Summerville. Préservation Society (f‘IfrESeryavti_On_ So,c_;ig_’,tj(”)‘ is a non-profit
.corporation incorporated. in 1972 unﬁf:r‘;the laws of the State:of South Carolina; and is a S01(
c)(3) federally tax exempt organization. The mission of the Preservation Society is to protect the:
histotic fabric of Symmerville. by preserving Sunimerville's historic structures, neighf:orhopds ‘
and publi¢ spaces; by. controlling the! growth and dévelopfﬁcnt that affects if, and by enhancing
the. quality of fife in the Town. The Présefvation, Society is suing. as- a' representative of its.
mhembers who reside in and are citizens, qualiﬁqd electors. and taxpayers in Summerville and/or

Dorchesier Cotinty, South Carolifia.
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8. The ‘Dorchester County. Taxpayers Association (“DCTA™ is a non-profit’

corporation incorporated in 1998 under the laws of the State of South Carplina. The mission of

thé DCTA is to-encourage government to tax its citizens less and to work more efficiently with:

the taxes collected. The DCTA is shing as a répresentative:of its members whio- resideé in-and are

citizens, qualified electors and taxpayers in the Town of Summierville and/or Dorchester County,.

‘Sonith Carolina,

9. William A. Harbeson (“Harbeson”) is 4 re‘sidgnt of and a taxpayer to the Town of
‘Summerviile, and owns land located in Summerville. Harbéson Has standing as a Plaintiffin this
action both-as a taxpayer and due to direct and unique damages to Harbeson that have beeri
caused and that.will ¢ontinue to be caused by the aé'tibnst_bf the Defendants, including l;ut- nof
Tithited to the réduction in value ofhis property, increased fraffic and noise, flooding, and ottier

impairments to.thé use-and erjoyment of his propérty.

10.  Heyward G. Hutsori (“Hutson”) is-a resident of and a taxpayér to-the Town of

Summerville, owns residences-on land located in Summerville'at 207 West Richardson Avenue
and 200 South- Pine Stréet, and is President of Pl_ziin_tiff}“S"ummi_arville Preservation Socicty:
‘Hutson has standing as a Plaintiff in this action both as 4 taxpayer and 'due:tq.d{in:jct and unique:
'da[};ages to Hutson that have béen caused and that will continue to be caused by the acfions of

the' Defendants, including but not limited to the diminishmént in value of his property and the:

ability to rent his property due to increased traffic and noise, the obstruction of views, and other

impairments to the us¢ and enjoymerit Of_his property.
11. Pe_t'e_r M: Gorman (“Gorman”) is a resident of and a taxpayer.to Summerville and
a represéntative of thé East Historic. District éi?icﬁssoéiatiqn in'Suminerville, and has standing,

ag d Plaintiff in this action as a taxpayer.

ROA 0048



12, James. Siephen Greene; Ir. f“Gn;eqc‘:”)- 'is . resident’ of and a taxpayer to

.Summerville, and ha$ standing as a Plaintiff iin- this dction both as.a taxpayer and due.to direct

and unique damages to Greene being caused and that will continue to be caused by the actions of
th‘é Défendants diie to increased traffic and hoise, ﬂoo‘ding,_ka‘xid other impairments to the use of
his property..

13.. .Brian Peacher (“Peacher”)is a resident of arid'a taxpayer to Suminervillé, and has

-standing as 2 Plaintiff in this action as a taxpayer.

14, Each of t_hé@boﬁc—named Plaintiffs has.a personal stake in the subject matter. of

this action and is a'real party in interest-having a real;.material; and substantial interést in the

‘subject*fmatter of this action. As a resulf of the actions of the- Defendants alleged in. this
"cogxglqiijtz_ the individual plaintiffs and =ﬂiose represented by the organizations named. as
plaintiffs will sustain Or are in imminent danger of sustaining direct injury of a personal nature to
Plaintiffs; not commmon to-all members of the. géneral public:

15.  Each. of the above-described Plainitiffs alleging tax payer standing has as an
évertiding public purpose or concem as the basis for his suit on.behalf of his fellow taxpayers
the: proper uise’ 4nd allogation of tax féceipts by the Towti-and its civic bodies, npamed as

Defendants in this.action: This question.is of such substantial pablic importance as to warrant a

resolution by the Couit for futufé guidarice, as-the public intefest involved is the prévention of

thie. unfawfill. expenditure. of money raised by faxation. ‘Each: taxpayer Plaintiff -hds a jeal,
inaterial, and substaritial irterest in whether the Town and its civic bodies. followed the
féquirements and procedures set out in the state constitution, state enabling statutes and Towii

ordinances; procedures specifically designed to ensire wise management of the publié fisc.
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16. Eachof ti;e organization plaintiffs (Preservation Society and DCTA):has standing
based:on the individualized injury that has.been or will be suffered by its members-as a.tesult of
the actions of the Defendants. described in this Complaint. The mi¢mbers of both. orgdnizations
would ‘otherwise have standing to sue-in their.own right. The interests at stake in this case ‘are

.germane'to-each organization's purpose, Neitherthe claim the Organizations assert; nor the reliéf

they request, réquires.the participation of the individual members of those.organizations in this.

dction:

17.  Each of the plaintiffs, whether alleging taxpayer standing, actual injury.to their
real or personal property or acting on behalf ofdrgani_zatib:;qi members, has suffered an injury in
fact causally c:bmiec'teti‘to' the conduct complained of , ‘which, is likely to be redressed by a
favorable decision.

B. ‘The Defefidants

18.. TheT own of Summiérvillé is a body corporate and a municipal corporation of the
‘State of South Carolina located in Dorchester County, South Carolina.

19:  The Town of Suminerviile Rédevelopmént Corjoration (“RDC%) is:purportedly a
puﬂli_‘cnbody and a body corporate and politic purportedly created and organized pursuant to the-
South Carolina Community Development Aét, 5.C: Code Ann; § 31-10-10 et. seq.

20.  William C. Collins (“Collins™) is the Mayor.of the Town of Summerville and the-
Cb‘éi_n,n&n- of and a Commissioner of t_hc(BDC',‘ and is bein g' sued only in his.official :capac_ities.

21.  Terry Jenkins (“Jenkins”) is a-member of the Town Council of Summerville and
the Vice-Chairman of and a Commissioner of the RDC, and. is being sued only in his official

capacities.
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22.  Aaron Brown (“Brown?) is a member of the: Town Council of Summerville and a

Commissioner of thé RDC, and is being sied only in his official capacities:

23.  Walter Bailey (“Bailey”) is a member of the Town Council of Summerville and &
Commissioner of the RDC, and is being sued only in his.official capacities.

24,  William McIntosh (“MclIntosh™) is. a member of thé Town Counéil of
Summerville and a Commissioner of the RDC, and is béirig sued only in his ufﬁc;i:a___l capacities.

25:  Kima Garten-Schmidt (‘“Garten-S_chinidti‘)- is a member of the Town Council of
Summerville and a Commissioner of the RDC, and is being sued only in her official capacities.

26,  Robert Jackson (“Jackson™) is a member of the Town Council of Summerville arid:
a Commissioner of the RDC, and is beinhg sued only in his official capacities:

'27.  Applegate & Co. g‘fDevejoper" or “Applegate”) is. a corporation incorporated
ufder the laws of the State of South ‘Carolina dnd a “Redeveloper” as definéd in S.C. Code Ann..
§ 31-10-20(11). Upon information and belief, Developer’s main office and principal place of
business is 4130 Faber Place Drive # 111, Norili Gharleston, South Carolina, in Charleston
County.

28.  “SPE” as used in this Complaint is a “special purpose: éntity” created or to be

created by the Developer. Should the Developer create this. entity, Plaiptiffs reserve the right

- under the South Carolina Rules of Civil Proceduire to amiend-to ddd that to- be-formed business’

entity as a Defen‘éa_nt.
29.  The Dorchester, LLC, is a limited liability company incorporatéd under the laws

of the State of South Carolina.
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30.  Arthur H. Applegate (togethier with Applegate & Co. teferred to as the
“Developer” or “Applegate”) is President of Applegate & Co.; a Manager of The Do:ci]cstcr,.
LLC; and the promised personal guarantor of a $3.75 million loan sought to be made by the RDC.
1o tlie Dorchester, ELG. Upon information and' belief, Applegate is a resident of Charlestori
County.

31. The Town of Summerville qunning Comrnission (“Plannin'g.COmmission”_)f is an
organization created by the Town of Suinriierville: by Ord. No. 1997-1003, 11-12-1997 and Ord.

No. 08-0902, ]0'8’2008" as provided'in 8.C. Code 1976, § 6-29-310 ct seq..

32 The Town of Summerville Board of Architectural Review (“BAR”) is an
.organization created by the Town of Summerville by Ord. No, 2000-0901, § 135, 10-11-2000
and Ord. No. 06-0701, 8-9-2006, as provided in S.C. Code 1976, § 6-29-870:¢t seq. See Sec..
32175 of the Summerville Town Ordinances. The members of the BAR are: appointed’ and

removed by the-Mayor of Summerville with the approval of the Summerville Town Council.

III. STATUTORY AND REGULATORY FRAMEWORK

33. The creation, regulation, financing and implementation of development by a

miinicipality of the Staté of South Carolina, including but not limited to the Defendant Town of
Summerville, is governed by: the requirements of the Utnited States and the South" Carolina.
Constitutions;. State of South -Carolinia statutes; and the rulés, regulations and customs -of thé-
Town of Summerville.
A, SOUTH‘CARQLINA CONSTITUTION
34, Article 10, Section 11 of the South Carolina Constitution states, in-relevant part,

as follows:
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“Crédit of Staté énd political subdivisions.

The credit of neither the State: nor of any- of its polmcal subdmslons shall
be pledged: or loaned for the -bergfit .of 4ny individual; -company,
association, corporation,, or any. rehglous or other pnvate ¢ducation

mstltutlon < .. . Neithérthe State:nor any-of its political subdivisions shall

become a joint owner of or stockholder il any company, assomatlon, or

cozporatlon » (Emphasxs added))

35;  Ardicle 10, Section- 14 of thie’ South Carolina Constitution-states, in relevant part,

.as folioiirsg

“Boiided indebtedriess of political subdivisions.

(). ‘[Plolitical -subdivisions” :shall meéan the- , . . -incorporated
muiicipalities of the State .

(2)-The political subdmsmns uf thie, State-shall have thé poWer to” incur

bonded‘mdebtedness in. such anner and upon such ferms. and ¢onditicns
as the General Assembly ghall prescribe ;.. .- the followmg categories
and.in no others:

{a) General obhgatlon débt; .and

(by Indebtedness payable onlv from a revenite producing project or ﬁ-om
special source as provided in subsection (1 0) of this section:

(3)“General obligation: debt’ shall mean any mdebtedness of the political
subdmsmn which shall. beé: secured .in whole or in part by. a pledge of its
full faith, crédit.and taxing power.

(4) General obligation debt miay be irncurred only for a purpose*whichis.a

pubhc purpose and which is a coggorate p umose ‘of the apphcab]e gohtlcali
snbdwxsxon * (Emphasis added.)

36..  :Article 10, Section 14(10), of tlié Souith Carolitia Constituitionstates, i f

part; as fQIIOWS:=

(10) IndebtedneSSvpayable solely from: 4. revenue producing project-or
from a4 speoxal source, which source, does not mvolve revenles from any
tax or license, may be issued upon such tefms: and’ condifions as the

elevant

General Assembly may prescribe by general law; provided;. that the:

General Assembly may’ authorize by genera] Jaw that indebtedness for the

plirpose of redevelopment within incorporated muticipalitiés and ‘cournties
may. bé incorred,. and -that ‘the debt servicé of.such iridebtedness ‘be
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37.

m‘owded ‘from the: added irerements of. i reveniies to result. ﬁ'om any

-such prolect Any and all indebtedness incurred pursuant to the provisions

of this subsectlon shall contain a statement on the face thereof spécifying -
the sources from whlch payment is to- be made and shall §tate that the full .

faith, credit; and taxmg pOwers _are- not Diedged therefor (Emiphasis
added).

B. SOUTH CAROLINA STATUTES'

(1) COMMUNITY DEVELOPMENT LAW

8.C, Codé Ann. § 31-10:20 states in pait as follows:

“Definitions.

(4) "Commission"” means-a public body and.a body corporate and politic.
P

created and organized in accordance with the | prov:smns of this chapter,

'(8) "Minicipality" mieghs any incorporated city or town or any county.

*

(1 1) "Redeveloper" means any individial, partnershlp, or pubhc or private

coxporatlon that ,shall enter or propose to-enter into. a- confract with a
comrmissiori for the rédevelopment of all or any part of a- redevelonment
area under the prowswns ‘of this chapter

(12) "Reclevelopment“ tneans the acqmsmon rep1ann1ng, clearance
reliabilitation or rebulldmg of an .area for -residential,, recreatlonal
commergial;. industrial .or: ofhér puIposes, iincluding the prowswn of

streets; unlmes, parks; recreahonal areas and other open spaces; prov:ded .

w:thout 11m1t1ng the generahty thereof,. the term "redevelopment" may
incliide 4. prograui of répair and rehabxhtatlon of bulldmgs and -other

improvements, and may mclude the -exercise: of any powers tinder this:

chapter with fespéct to the arca for which such program is undertiken,

(19 "Re(ioi.relopment contract” means a contract betweern a commission
-and a redeveloper for redevelopment under.the provisions of this ¢haj3tqr;.

10.
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( 5) "Redevelopment plan ihieans 4 Qlall for the redeveldprienit of a
redevelopment area- .made. bv a commtssron i accordance Wlth the

prov1s1ons of this.chapter;,

{ 16) "RegleVeloi?n‘iEnt pioject" means.any work ot lin(iéi'fékirig’:-\,

(a) 1o acquire’ blightéd or conservation areas, mcludmg lands;
struchires, or unprovementsx the aeqmsmon« of thch is fecessary or
iri¢ideiital’ to the propér éleararice, development, or redevelopment of ‘such
‘areds. of to Ahe, prevention of the spread or recuirénce of conditions of

blight;:

(b) 10 cléar any such areas By. dernolrtmn or rémoval of existing
buildifigs, structures streets utilities, or other nnprovements thereon -and-
to install, construct or:teconstruct streels, uttllttes and site imptovenients:
essential to ‘the: preparation of sites for uses- in accordance with the,
redeveloprment plany

(c) to gell fand in suchi-areas for JTesidéntial, recreationdl, commeércial,
‘industrtal, 'of other use 65 for the. pubhc use {6 the highest bidder sét out.by-
the pravisions of this. chapter or tor ‘retain such’ land -for public usg; in
accordance with. the redevelopment plan;

(d) to carry ‘ut. plans for ‘@ program. of repair,. rehablhtatlon o

econdltwmng of buildirigs'6r othier improvemeits.in such 2 aréas, including’
the making of 1oans;, ‘and.

«(e) to engage in programs of assrstancerand ﬁnancmg, ‘mcludmg the
inaking_of. ioans for réhabilitation, fepair, constructlon acgmsttlog, or

recondrtlomng of residential Units in a redevelopment area:

The term: "redevelomnent projéct” may also include the preparation ofa

‘redevelopment plan, mcludmg the planmng? survey and- othér: worlc

incident to a: redevelopment pro;ect, and the preparation- of all plans and
-arrangements for carrying' out a redevelopment project.”” (Emphasrs
addedy:

"38: §.C.Code Ann.§ 31-10-30.(3) stafes in part.as-follows:

“Eacli- mumc1palxty is. ‘aithorized to Creaté: . .. a redevelégment
commission of the murucxpallty by thie passage. bv the govéming body of
such' iunicipality of - an': ordinance creating. a. ommission tg function
within the “ferritofial. limits of the mumclpahty or. ‘portion :of the:
mummpahty 2 (Emphas:s added.)
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39. S.C.Code Ann. § 31-10-60-states in pait that a “commission inay-delegate to

one or-more of its members, agents, or: employees. such. of its- powers ‘as. it. deems.

necessary fo carry out the purposes of this chapter; subjéet always to’the supeivision and

coiitrol'6f the whole commission.” (Emphasis added.)

40. S.C. Code Ann. § 31-10-70 states in part as. follows?

41.

“No member or employee ‘of a commission shalt acqmre any lnterest,
direct or indirect, in any tedevelopment project or in any- property. inéluded
or planned to.be included in any redevelopment area, nor shall the:member

have-any interest, direct or-indirect, in any contract or proposed contract
“ for materials or_services.fo. be. ﬁmushed or.used by a commission; -br in

any: contract with- a redeveloPer or prospectlve :edcveloper re]atmg,

direcily or lnduectly, to any redevelopment pro;ect

S.C. Code:Ann. § 31-10-90 staies in patt as:follows:

“A. commission shall copstitute a. public body, corporate and- pohtlc
exercising; pubhc and essentml governmental § powers mcludmg

(4) to. prepdre .or cause: to_be prepared and recommend fedeveloprent
plans to. the governing body of its parent mumcmahtv and to’ uridértake
and carry out redevelopment projects within its afea of operation;

(5) to affange orf-contract for. the ﬁ]rmshmg or rggau', by any person or

agency;. public or pnvate of services, pnvﬂeges works,. strects, roads,

public.utilities or other facilities-for-or in. connect:on‘mth a redevelonment‘

project;,

(6) within .its area of. operatlon, to- purchase ; ghy real or personal
property of any interest thefein, together with’ any Improvements thereon;.
necessary or incidental to a redevelopment project; to hold, improve; clear
or prepire for redevelopment any such property,. and with the approval of

‘the . governing body of its parent mummpalli:y $ell, -exchange, transfer,

assngn, subdmde retain for. its own. use; mortgage pledge or: otherw:se,
encumber: or dispose. of any: real or personal property of any interest
therein, either as an enﬁrety to a.single redevelopér or in. parts to” several
redevelopers;. {o: enter -into- contracts, either befére oF after -the réal
property that is-the subject. of the contract is acqiuired by the commission,
with redevelopers of property containing: covenants, réstrictions, .and

.conditions regardmg theuse of such property . .. in accordance with the
redevelopment plan . ... ;, and to provide appropnate remedies for any

bréach. of any . such covenants or_conditions, . - including: ‘the xight to

12
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42,

‘terininate such contracts and : any interest in: the property created pursuant
thereto, to borrow. money-and issue bonds and provrde securltv for bonds:

..-and.to enfer info any’¢ contracts necessary to effectuate the purposes of
thrs chapter;

(14).to make and executé-contracts arid. other instruments nécessary or

convement to the exércise- of the powers. ' of the commission; ‘and any

‘contract or. mstrurnent when smned by the- charrman ‘or wce—charrrnan and
‘sécrétary -or_assistant. secretary. of the commission shall be held io_have
been properly executed for and'on its behalf;”

(Emphasis added.),
§:C-Code-Ann. §31-10-100 states.in-past as follows:

“Cortents of redevelopmenbp]an public hearing prior to adopnon of “plan;
approval by governing body or parent mummpahty, modification,

(a)A tedeveloptient plan must’ be stifficiently comiplete to indicate its-

relatlo,nsmp to deﬁmte local Ob_]CCtIVCS such as .appropriate: land’ usés,.
1mproved trafﬁc pubhc h'ansportatlon publlc utrlrtres ‘Tecreational and
commumty facilitigs and: other pubhe 1mprovements and the proposed
langd uses. and building; reqmrements in'the redevelopment project area

(DIA conimission.shallindt acquire real property-for a:developrient project-

unless' the governing body of ifs parent mumcrpaht}[ has’ approved the.
edevelogment ‘plati as heremaﬂer prescnbed

{(c): The -commission's redevelopment plan shall include; without bemg
hmrted to; the followmg

(1) the boundaries of the redevelopment area; with a map showmg the:
aemsnng uses of the real property thérein;

(2) a land use plan-of thé-redevelopmieiit. area showmg*proposed uses
‘followmg redevelopment _ ]

(3): staridards - of ‘population, densrtres Jand ‘coverage; -and ‘building-
-infensities in‘the:proposed redevelopment;; '

(4) a prelunmary srte plan of the redevelopment area,
maps;

(6) a: statement’ of .any proposed’ as”:han_g,efs: in street. layouts or ‘street
levels;.

(7) a stitément. of fhe: estimated cost and method .of financing
sfédevelopment undei the redevelopment plan

13
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(8) a statenient ‘of such continuing controls- as may be deemed-

necessary to cffectuate thie purposes of this chapter; and

(9) a statement of a feasible method proposed.for the. relocation of the,

families dlsplaced

{d) The commission shall hold a public hearing prior o its final adoption
of 4 redevelopment plan Notice of such hearing-shall be: given fiftecn

days _prdor . thereto _in' _a newspaper of general circnlation in the:

mufiicipality,

(¢) The commission. shill submit to. fhe govemning body the:
redevelopment plan. Prior to recommendmg aredevelopment plan to the:

govermng body for approvil, the commission.shall utilize the I6cal private

planning. findnéing, arid: finaricial services-to.the greatest extent goss:bl
and shall consider ‘whether the proposéd land usés -and bmldmg

requir¢ments. in the. redevélopment’ project area are designed with the.,

general purpose of accomphshmg, in conformance with the. general plan,

00rd1nated, adjusted, and harmonious development of the commumg[ and

its environs, that will in: accordance with present and future needs promote
health, safety, morgls, order, conveitience,- prosperity; and the: general

weIfare as well as efﬁcxency and economy in the process of development;.

mcludmg, among other things, adequate provision for-traffic, -vehicular
parkmg, the promotion of safety from firé and other dangers, adegquate
provision: for light- and-air, the promoﬁon of the Jbealthful and Convenient
distribution of population, the provision of adéquate transportation, water,
sewerage, and other public utilities, schools, ‘parks, recreational,..and
commumty facxlmes and other pubhc requlrements the promotlon of

-----

unsamtary or unsafe dwellmg accommodatlons, slums, or condmons of

‘blight.-

(t) The governing body: shall apptove; arnend .or feject the fédevelopmient
pldn as subxmtted.

(&)U pon approval by the. govemmg body. of thie redevelopment plan, the

commission is authorized. to acquire property, to execute contracts for,

cleararice -and prgparahon of the land fof resale, and.to take other actions
necessary. to_carry -out ‘the redevelopment .plan: in accordance with the

Drovxslons of this chanter

(h), A redevelépment plari may bé modified at dny time by _the
commission; provided, that if modified after the sale of real property‘in the
redevelopment area, the modification must be consented ‘to. by the
redeveloper of such real property or his. sucessor, or their SUCCEsSOrs in
iriferest dffected by the proposed modlﬁcatmn Where the: commission
determiries that the proposed miodification will substantially change the
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redevelopment plan as previously’ approved hy the govemmg body, the:

mogdification ‘must similarly ‘be approved by the govemmg body as;
prov;lded above.” (Emphas:s added.).

S.C. Code Ann. §31-10-110 states in part as fQﬁDWS;

“Contractmg by commlssion for oertam serwces advertisement for bids.

from. persons interested: surchasing: of _redeveldping:
commission’s real estate &r@hsactlons under redeveloprment plan;

ror ert:

(b) A ¢cominission: may sell eéxchange; or: 6therwise transfer reaI propeity
or-any mterest ‘thefeifiifi & redevelopment afed to'any . . . accordance.
with- thie redevelopment: plan, subject to' such: covcnants condmons and
testrictions as ‘may be: deented to be in the pubhc interest or to carry. ont
the purposes of.this chapter, provided, that such sale, exchangé; or other:

transfer, and any agreément-relating: thereto; may-be made: onlv aftér, or

sub]oct to; the: approval of the. redevelogment p]an by the govermng body

‘of the municipality and: dfter public ‘notice and award. as spemﬁed in
subseotzon (c) of thls sectmn

{c) The comimission shall, by ‘public fiotice, publish once a week for two

consecttive: weeks in a newspaper. havmg general c1rcu1ahon in the
mumc;pahty, invite propdsals and .shall: make availablé: all’ pertinent.
information. to- any pérSons interested . in undeﬁakmg a purchase of
progeﬂy or- thi¢ redevelopmient- of an grea ot any. part thereof. .. Aﬁer

receipt of al] proposa]s, the sale shall be.made to'the developer submlttmg'
the -plan for use of the propertv that best effectuates the purposes of the;

redevelopment plan. set forth’ in subsection (€) of thls section: A]l
proposals maybe re;ected Ail salésshall be: Sub_] ect to the approval of the
goyeming body of the mumcxpahty

(d)In carryinig out a’redevelopment project; the commission mays

(4) after a-public hearm 5 advertised ifi accordance with tlie provisions of

subsection (d) of Sectiof 31-10-100 and subject to the: approval of the

govermng body of the mummpahty, cofivey:to & -nonprofit ‘association or
.corporation-érganized-and. operated excluswely for educatlonal scientific;

hterary cultural,. chantabIe r. teligious: putposes,_no: “pat of_the. et

arnings of whlch inure fo_the bénefit. of any private shateliolder or
mdmdual such réal” property as, in accordance’ with thé: redo_volopment
plan, is: to be used for the purposes of. sixchassociations or cofporations. . .

All convevances made under the: authorltv of this subseot!on shall' contam‘

15
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cstnctwe .covenants - lumtmg thc use of Droncrtv S0 conveved to the
Dumoses for which the convevance is- made.

(e) . after receiving the rcquued apuroval of a salé. from: the governing
body._of the: municipality, the. commission may_execute any reqmred
contracts, deeds, and: other. instruments and take all steps necessary’to
effectuate any such contract or sale. -Ary contract of sale between a
coniihission and a redevelolner may- contam, without bemg lzmited to, any
or:all of the following provisions;

(1) ‘plans prepared by the redeveloper- or otherwise and such other

documents as. may. be required to show the type; material, structure and:

genera} character of tlie proposed rédevelopment;

@) a statemett of the use intended for -each part of thc proposed;

*redc\gclopment
(3) the amount; if knowi, of the. cousxdcrahon fo be paid;

{(4) adequate safeguards for broper mamtenance of aI] Qarts of the

‘pfoposed redevelopmeiit; and:
(5) such other continving controls: ‘as. may-be’ deemed: necessary tor

c{fectuate the'purposes of this chapter s (Emphasxs added.)
S.C..Cgde Ann, § 3110:120 statés:in part-as;follows:
“Power of comniission to:i§sue and sell bonds . . «

(a) The' ‘commission may issue bonds ori ‘which- the principal- -and interest
are payable:

(1) excluswelv from__{he _incomie, nmceeds and revenues of lhe.
.redeVeIOp_ment project financed with the proceeds of sich bonds;.

(2). exclusively from the income, proceeds: and revenues of any of its
redeveloprient projects: whather or niot they are finariced i in whole or in
part. with the proceeds of such botids; prowded that. any Sich’ botids may
be addmonally secured’ by a pledge of any loan, grant,-or contributions, or
parts theréof, from the federal govemment orother source, or a inortgage

-of any redevelopment project or projects of the commission.

. The bonds-and other obhgatmns of the ¢ommission {and stich bonds
and obligations shall -so. state on their. fice) shall not be a débt of the
muricipality. of the. State. and neither the ‘municipality nor the State is.
‘liable o1 them notin ang event shall such bonds or obligations be payable
out.of ; any’ funds Or properties other thari thuse of the commission acqmred
for the purpose of this chapter. The bonds shall not. constltute an
indebtedness of the municipality within the'meaning of any constitutiosial

16
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or statutory-debt limitation or restriction. - .. Bonds may be issued by a
commission: under this chapter notw1thstand1ng any debt or other

limitation prescribed in any-statute. This chaptér without reference to
othér statutes of the State’ shall constitute, full and- complete authonty for
the auihorization and issuance of bonds by the commission-hereunder and
such. authorization .and issuance is not subject to any conditions,
restrictions, or limitations 1mposed by any other statute whether general,
-special, or local except as provided in subséction (d) of this.section,

(©) . . Prior to the pubhc sale of bonds hereundcr. the commission
-ghall ﬁrst causé a notice.of the sale of the bonds to be nuhhshed at least
once at least ten days before the date fixed for the reccmt of bids for'the

bonds in a newspaper of general cifculation in the .commission's area of
-opération . . . . (Emphasis‘added.)

45: -8.C. Code Ann. § 31-10-150'statés in part as follows::
“Notide of intent to issue bonds.

Prior to: 1ssumgﬂ_v bofid§ undér this chapter, 4 ¢ommission §hall publish
notite in.a newspaper of _general circulation in_the municipality of its
intent to issue such bonds . . . . Any inferested person may within twenty
days after the pubhcatmn of such notice, but not thereafter; challenge the
proposal of the commission to. issue such bonds by action initiated in the
circuit court. for the: circuit in which the: commission is located., . . .»
(Emphasis added.)

46. S.C.Code Ann. § 31-10:160 statés iri part as follows:

‘Avallablhty of commission's Books; records, bylaws, rules, and
regu]atxons for public. inspection;annyal report: :of commission’s: act1v1t1es

(a) The books ‘and’ récords of a commission .are at all times opén and

subject to inspection by the publie.

(b} A copy of all bylaws and. rules and-regulations and _amendmnents:
thereto adopted by it, from time: to- time; must be. filed with the
"corninission and be open for public msgecﬁo

(©) At least once each year a report of is activities for the preceding year
and such other repoits as may be required by the municipality ‘shall be
made.” (Emphasis added.)

(2) SOUTH CAROLINA LOCAL GOVERNMENT COMPREHENSIVE
PLANNING ENABLING'ACT OF 1994

17
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(a) Local Planning. Commission
47..S.C. Code Ann. § 6-29-310states in part thaf'a ““local planning commission’ means a
municipal planniiig ¢ommissioni ; , . .
48. '8.C.Codé Ann. § 6-29-340(B)..staités in part 45 follows:

“Functions, powers, and duties of local-planning commissions..

. : [The local planning commission has the ... duty to;

(1) prepare and revise penodlcally plans_and: Drograins for the

development and redevelopment of its aréa as provided in this. chapter;

(2) prepate and recommend for adopfion to. the-appropriate governing
authority or authorities - 'as. & means for. implementing: the eplans and

prog;_‘ams inits area:
T (&) zonmg ordinancés to include- Zoning district maps and’ appropriate
revisiois thereof, as provided in this chapter;

) r regulations for the subdivision <or development of land and
appropriate revisions thereof and 'to, oversee the administration of’ the
regilations that may be’ adopted as prowded in this chapter;

(c) an official map and appropriate revision on it showing, the exact
locatiod' of ‘existing or' proposed public street, hlghway, and utility
rights-of-way, and public.building sites; ‘together with regulations to
control the erection of buildings or other structures or.changes in, Jand use
within the rights-of-way; building sites, of open spaces Wwithin its polmcal
junsdlchon or.a specified portion of it; as set forth in this chapter;

(d) a landscaping ordinance settmg forth required plantlng, trec
preservation,-and other aesthétic considerations for Jand and struchires;

{e) a capital 1mprovemenis program setting forth projects requlred to.
‘iniplement’ plans which have. been prepared.and adopted, including an

anmial listing of priority” projects for consideration by the governmental
‘hodies résponsiblé for implementation prior to preparation, of their capital
budget; and

@ policies or procedures to facilitaté imiplemientdtion of plafning
elements.” (Emphasis added.)

49, 8.C.:Code. Ann. § 6:29-360(B) states in part that “{tThe commission shall adopt

rules- of organizational procedure .and’ shall keep-a record of its resolutions, findirigs, and

18
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:j@f‘g:mﬁr;atipns, whicl ré¢ord must be a public record, * (Emphasis'-a'ddcd.'),_ '-T‘I'.:;_e;;'S',uriimerylii‘Ie:

Planiing Commission violatés this statutory. public record requiremient by not keeping a copy of

it§ records on the Town website, even though it.kéeps records of other Town meetings on its

website; by not creating-and making;its records available to the public timely; and by requiring

requests pursuant to the Freédom of Information Act in order 0 obtain a copy of its records:

50. S.C. Code Afn. § 6:29-340 sfates in part that ‘:[t]ile goveining authority may

provide for the referénce of any mattefs . . . to.thé local planaing:commission; with:the provision-

thiat final action on it miay not be taken until the planning commission ha's submiitted a report on it.

or has had a.reasonable period of time; as déter;hincd by the .governing authority to submiit a

iteport.” (Emphasis added.)

51 8.C. Code Ann, § 6-29-340(B) states inpart ds follows:
“Planning process; elements} comprehensivé plan..

(A) The loc¢al planning commission shall develop .and. -inaintain_a
plarining process which will résult in the systematic preparation and
continual re-évaluation and updatmg of those elements considéred.
cfitical,. necessaty, and desirable ‘to. guide -the- dcvelopment and
recjcvelopmg:nt of its area of Junsdlctlon_

(B)-Surveys and studies i which planning eléments aré based must

include consrderanon of potential conflicts with adjacent ]unsdxctmn S-
-and regional plans:or issues.

(C) 'The basic p]anmng process for all planning -elements must include;
but not be limited to:
(1) inventory of exlstmg conditions;
(2)-a statément of neéds and goals; and
(3) implementation strategiés*with time frames.

(D) A'locat comprehensive: plan must. iriclude;. but not be litnited: to the
‘followmg planning elements;-
(1)a populatxomclement - of
(2) an economic development elemcnt
(3) a natdral resources elément ..
(4yacultural resources elemet . .
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(5) a.commurity facilities' element. . .;

(6) 4 housing element.. .

(7) aland use efement .

8) a transportanon elcmcnt that considets transportation facilities,
including major road improvements, new road consfruction,, trassit
projects, pedestrian and “bicycle projects;, .and other clements of a
transportation network: This element must be' dcvcloped in coordination

with the land use’ element, to ensure: transportation efficiency: for ex1st1ng__

and planned development;

(9) 4 priority investnient element that analyzes the. likely federal,, state;
and' [dcal funds available, for public infrastructure and facilities dunng the
next tcn years, and recommends the projects for expendlturc of those
funds_ during the next ten 'years for needed public. infrastructure and.
facilities such as water, sewer, roads, and schools. The recommendation of
those projects for pubhcﬁexpendlture must be done througl_l coordination
with- ad1acent and relevant 1unsd1cnons and. 3genc1e

(E): All planning' elements must be an expression of the planning
commission recommendatmns to the appropriate govemmg bodies wuh
regard to the wise and efficient use of ublic funds, the: futire gr ;
development; and redeve]onment of its area of mnsdlctmn, and
consideration of the ﬁscal impact on propertv owners. The planning
elemcnts whether done ‘as' a package or in separate incremeénts together
‘compnse. the comprehensive Dlan for the jurisdiction. at any one point in
time. The local planning. commission shall review the comnrchenswe plan
or e]ements of it as often.as necessary. but not less than once ‘every five
years, to détermine whether changes irt the amount kind, or direction of
development_of the area or othér redsons make it desirable to inake:
additions or amernidments‘t the plan. The comprehenswe D]an Jineludine-
all elements of - it must be updated at least évery ten years.” (Emphasis
added.)

S.C. Code-Ann. § 6-29-520 states i part as.follows: .

“ s [N]oticé of fnéeﬁi}gs_;‘_r;ébmmendhﬁonsﬁ by rgsolpti'dn;*
transmittal of recommended plan:

(B) Recommendation- of the plan or any élement, amendment, extension,

of addition must be by resolution of the planning comimission;-carried by
the affirmative votés of at least a majority of thé-entire membeiship. The
resolition: must refer expressly to maps. -and other descriptive matter
interided by the planning commission to form the whole or element of the

recommended plan and the action taken must bé recorded in its ‘official
minutes:of the planning commission. A copy of the récommended plan or
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53:

elemént of it must be fransmitted to the appropriate goveming authorities

'and to .all’ othei Icglslatwc and admmlstratlvc agencies affected by the:
I Iam” (Emphasis added.y

8.6¢ Qode-AIm.- §.6-29-530 states in part as Follows:

“Adpption'of plan or elements; public hearing,

The local planning ¢ommission inay ‘recommiénd 16 the appropiiate:

govermng .body and the body rmay adopt the plan as a whole by a sinple
ordinante-or elements of the plan by.successive ordinances. The elements

shall correspond with the major geographical sections or divisions of the.

planning area or with functlonal ‘subdivisions of the subject mattér of the
comprehenswe p]an, or both. Before adoptxon of an elementoraplan asa

'whole, the govemmg authontz shall- hold a pubhc hearing on'it after not'

less than thxrtv days' notice of the time and place of the hearings has ‘been
given in~a newspaper ‘having general cxrculatlon in the: jurisdiction.™
-(Emphams added.)

8.C. Code'Ann, §.6-.’_?. 9+54'0; states in part as follows:

“Review 6f proposals following adoptioft of plan; projects inconflict with

plan ...

When the. local Dlannmg ‘commissicn has recommended and local
overning duthority or authorities have ado ted the related comprehensive
plan element set forth in this -chapter.. no'new streét, structure, utility,
square,. park, or. olher pubhc way, grounds or open space or_ gubh

constriicted. .or authonzed in the Qolmcal ]unsdxctlon of the governmg
atthority or authorltles,s estabhshmg the planning commission until the

location; character, and extént .of it have beén submitted to the. planmng

commission for review and comment as. to_the compatibility of.. the

‘ grogosal thh the comprehenswe plan of the cemmumty

In the -event thé planning. cornmissmn finds the proposal to be in conﬂlct

with the. comprehensive plan: thé commission shall transmit its- findinps

and the garnculars of the nonconfonmt_\g to_the entity progosmg the.

facxhtv If the entity proposing the facility détermines fo go forward wzth

‘the: Dro1ect which conflicts with'the comprehenswe plan, the govemmg or
policy inaking_body of the entity_shall publiély state ifs intention. to.

proceed and the reasons for the action. A copy of this finding must be-sent
to the local governing bodv. the local Dlannm commission; and published

asa gnbhc noticein a newspager of general circulation in the commumg;
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56.

at least thirty days prior to awardmg a contract or bemnmng construcnon
e (Emphams added.)

S.C. '(;'od'e Ann. §.6-29-720 statés in part as follows:

“(A) Wlien thie local planning comimission has prepared and fecomimended

and thie governing body has adopted at least the land use element of the

comprehensive plan as set forth in this chapter; the governing body. of a-

municipality or county may adopt a zomng ordinance to help lmplement
the comprehenswe plan. The. zoning ordmance shall createé Zoning
districts.. . ... Within each district the govermng ‘body may _re,_gulate_

(B) The regulations must be made in ‘accordanee with the comprehensive.

plan for the ]unsdlctlon, ‘and be made with a view to promotmg the
purposes:set forth thiroughout this chapter,”™ (Emphams added.)

S.C. Code Ann. § 6-29-760 states in part as follows:

“Procedure for enactment or amendment of zoning regulation. pr map;
notice and rights of Iandowners

(A) Before enacting or .amending any zoning: regl_llatmns Or maps; the

govermng authority of the plarining commission, if authorized by the
governitig authority, shall hold a public hearing on_it, which must be
advertised and conducted according to lawfully prescribed procedures. If
no. etablished procedures exist, then at least fifteen days' notice of the
time and place of the public hearing must be given in a newspaper of
general circillation in the municipality or county: In cases involving
rezomng, conspicuous niotice shall be gosted on or-adjacedt to the: property:

ﬂ'ected, wnth at least oné such notice bemg ws:ble from.. each -public
thoroughfare that abuts.the property. If the local govemment maintains a

list of groups that have expressed an interest in being informed of zoning
proceedings, notice of such meetings must be mailed to these groups. No

change in or departure from the text or maps asrecomménded by the local
p_l_anmrg commission may be madé pursuant to the hearing unless the
change ‘or_departure be. first submitted. to the D]anmng commission for

review and recommendation. The planning commission shall have a time.

preseribed in the ordinanice 'which. may not be more than thirty days within
which o submit its report: and recommendation on the change. to the
goveming authority. If the planning commission fails to submit a report
within the prescribed time period, it is deeméd to have approved the:
change or dcparture When the requifed public hearing is held by the
pIanmng commission, no pubhc hearing by the goveming authonty 15
required before amending the zoning ordinance text or maps.

?‘.2.
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(B): Ifa 1andOWncr ‘whose- land is the subject-of a proposed: amendment

will be allowed to present oral -or written: comrnents to. the- plannmg
commlssmn, at Jeast ten’ days' noticé-and. an opportumly to cominent.in thef
samé .mannér-must be-given to-othier interested members of the pubhc,
mcludmg owners of adjoining property.

(C) An-owner of, adjommg land or his-trepresentative has:standing to bring
an ‘action’ contesting, the: ordinance or amendment; however;, -this.
subsectlon ,does not _creatq: any new substantive nght In any p@rfy,

‘D) No- cha]lenge to the adequacy of notice of challenge to the validity of
a mgulatxon or map; or amendment to it, whether enacted: before ot after
the effectlve date of this. séction, niay be made: sixty days after thé decxsxon

of the goven'ung body if thiere has been substantial compliance. with the
THotice réquirenents of this.segtion_or with established procedures-of the

govemmg authority or the nlanmng comrmssxon. (Emphasis added )

(b). Board of Architectural Review
-8.C. Code Ann, § 6-29-870 states ‘in part.as:follows:
"‘_Bo_ardﬁfdf;aféﬁi_téct‘l_xra]‘_fe\“déw;. .-

(A) A local govemment which ¢nacts a zoning ordinance which. makes
spec:ﬁc provision for the preservatlon and protection of hlstonc and
architecturally valuable districts and ne1ghborhoods . . . by méars. of
restriction and conditions-goveming the ri ght to.erect; demohsh ‘Témove in
whole or in part, or alter the exterior: appearance of all bu:ldmgs or
structures within the areas, may-provide. for appomtmem of a board of
a_rchltcctgl;al réview . .

(B) The board shiall eonsist of not more thian teii membess . . . . The

govemmg  avithority . . : creating the board ma:,: remove-any member of th
board whlch it has. appomted

(D). The board shiall . . . adopt rules of procedure in accordance with the
provigions ‘of any ordmance adopted’ purspant fo this chapter, ... The
‘board shall. kéep ‘minutes . of its ptoceedings; showing: thie vote, of each

.membes upon éach quéstion, or'if dbsent-of failing 16 Vote, indicating that

fact, and shall keep records of its: examinatioris-and other official actxons ,

all.of which 1mmed1ately must be filed i in the office of the board and must.

be apublic record.” (Emphasis added.).
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58. S:C.Code Ann, § 6-29-880 states in part as follows;

“Power§ of board of architectiral review.

The board of architectural review has those powers involving ‘the
structurés and nelghborhoods a8 may be determined by the zoning
ordinarice.. Decisions of the zomng administrator or other appropriate
administrative official in’ matters under the purview of the: board of
architectural review: may be appealed to the ‘board where. .there is an
alleged efror in any order, requirement, determination, or decision:™

59. 8.C. Code' Ann. § 6-29-880 statgs in-part as follows::

“Definitions.

(2) "Land deveclopment’ means the changing of land characteristics
through: redevelopment; construction, subdivision. into parcels,
condominiurh . coinplexes, apartment complexcs commercial parks,
shopping cénters, industrial parks, mobile .home parks, and simildr
developments. for sale; lease, or any combmat:on of owner and rental
,charactenstlcs

(3) “Market based mcentwcs mean. incentives that encourage pnvate
developers fo. meet-the govennng authonty's goals as‘developed in this
chapter, Incentives'may include, but are not limited to:

(@ density. bonuses, allowmg developers 10 build at-a density higher
than, residential zones. typically permit, and greater density bonuses,
allowing'developers to-build af a-density higher than residential affordable
units in development, of allowmg developers to purchase density by
payinginto. 4 local housing trust, fund;

(b) relaxed zoning reguldtions. including, but-not limited fo; ‘minimum
lot area requlrcments limitations: of multifamily dwellings, ‘minimum
setbacks, yard requlremenfs .variances, reduced parking requireinents, and
modified street standards;

{¢) reduced or waived fees including those fees levied on rew
development: projects where: affordable housing is addressed, rclmburse
permit fees .to builder upon certification that dwelling unit is affordable-

and Waive up to ohe hindred percent of sewer/water tap in fées for.

affordable housing units;,

(d) fast—:rack Derxmttmg including, but nof Ilmlted to, streamlining the
perrmttmg process for new development projects and expedifing
affordable housing developments-to help reduce cost and time delays;

() design flexibility allowing for greater design flexibility; creatmg
preapproved. design standards to allow for quick and easy approval, and
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‘building sités cair be used safel, for bmldm' 4

promoting’ infi 11 devéloprient, , mixed use -and accessory dwellmgs
(EmpHasis added: )

60. 5.C. Code.Ani. § 6-29- 1120.states in part as foilows:,

“The pubhe health, safety, economy, good order,. .appearaficé;

«conveniérice, mofals, and‘sgeneral welfare ; reqmre the hannomous orderly;

and progressive development of Tand within the mumclpahtles and
counties of the State. In furthefance of this general interit, the. regulatlon
of land development by mumclpalmes counties, or consolidated political
subdmsmns is authorized for the following purposes, among-others:

(1) 16 encourage the development of economically sound and stable-

mumclpahtles and counties;

(2)-to-assure. the tn'nely provision of required: streets utilities, and. oftier

facdltles and services to, new land developments
(3) 16 assure: the- adequéte provision of safe and ‘conivenient traffic

.access and cirenlation, both' vehicular and: pedcstnan in and through 1 new’

land-developments;

(4) to assure the prowsmn of needéd public open spaces. and buﬂdmg'
sites i new-land developiienits tfuough the dedication or reservation of
land for recreanonal educational, transportatlon, and other public:
purposes; and
 (5)16 assiire, i general the w15e and. flmely developmenf of hew. areas,
and redevelt:»pment of; prevxously dévéloped: areas i harmony with thé
comprehensxve nlans of mumcmahnes and counhes * (Emphasm added )

. S:C. Code’Ann. §6-29-1130 states.in part qsfo]l@_’wgf

“Regulations.

(A) [T]he Iocal planning comnusswn may,preparé and recommend to:the.
governing body: or bodxes “for adoplion b egulatmns govemning- the

developinent «of land. within the: jurisdiction. Thes€ regulations’ may
provide: for Ahe. harmonious. development' of ‘the municipality.. and “the-

.county;: for coordination of streets within.subdivision and other types of
Tand developments with: other ‘existing-or planned streets: or official map'-

‘stréets; . . In paiticular, the regulatlons shall, prescnbe that. fio land

develonment plan . will-be annroved uriless all land intended: for usé as
Urposes without: dan e
from flood or-other. mundatlon or from.other menaces to- health? saf H

Qubhc welfar

B)- ..: a.The governing, authonty of the:municipality [is]’ ‘given t the ‘power
to- adon and to-amend; thé land -developmeit ‘regulations after & gubh .
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hedring on it. giving at least thirty days' noticé of the'time-and place by
publication in a newspaper -of general circulation in. the mun1c1pa11ty or’
county.” (Emphasis added.)

62. 'S;C. Code Aiin. § 6-29-1.150 states i part as. follows:
“Submission of plan of pliat‘;t(.j planning conimission; record . ..;

(A) The land dévelopnient regulations adopted’ by the governing; authonty
must include a specific procedure for the submission and approval-or
disapproval by the. planning' conimission or designated staff. These
procedures may .include requirements for submission: of sketch plans,
jprelumngg :plans, and final plans for,review .arid approval or disapproval.
Timeé limits, not to exceed sixty days; must be set forth for action on plans-
or plats, or bothy submltted for approval. or- d:sapproval Failuré of the
designated authority to act within sixty days of the: réceipt of devélopment

plans . . . with all. docuinentzition . rgmred bx the land develogment

E;qulati'ons is considered to- conshtute approval, and the developer must be
issued a letter of approval and authorization-to proceed based on ‘the plans
.or glats and-supporting documentation presented.. The smty day time limit
may be extended by muitual agreement.

(B).A.record: of -all dctioris dn. all land development plans . ¢ | with the
grounds for approval or disdpproval and any condltwns attached to ‘the’

action, gnu_st be mamtamed as a publi¢ record. . .. (Emphasis added. )_

(3) South Carolina Freedom of informiation. Act
63. S.C. Code Ann. § 30-4-20 states in part-as follows:

“Deﬁmtxons (). "Public body“ means-gny-. . . organization, Corporation,
Or ‘ageticy supported in whole -or in- part bv public funds or experiding

gubhc funds, mcludlng commxttees, subcoxmmttecs, adv1sory comimitiees,
and thé like of any-such. body by whatever-namie known:, (Emphas_ls
added.).

64. §.C.Codé Ann. § 30-4-20 states in part as follows: “Meetings.of public bodies

shiall. be open. Every meeting of all _pub‘lié bodies shall:bé ofien to the Duiﬂi‘c-‘_z + » (Emphasis

addéd.).

65. - S8.C.Code Ann. § 30-4-70 states in part as follows:
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“Meetings. which may be closed; proccdure -circumvention. of chaptery

disruption of meeting; executive sessions of General Assembly (@ A
public body may Hold a meetmg closed to the public for one or moére of
the following reasons:

(2) Discussion of negotiations incident to proposed contractual
arrangements and proposed.sale or.purchase of property . .

(5) Discussion of matters relating to the proposed location, expansiop,.
or the provision of sérvices- encouraging location or expansion of"
‘industries or other businésses in the area served by the public body..

(b) Before going into” executive session the public agency shall vote in.
publicon. the questxon and when the vote is favorable, the pres:dmg officer
‘shall announceé the. specific purpose of the executive session. As used in
this subsection, "specific purpose" means a description of the matter to be
discusséd . . . No action inay be taken in executive session except to (a).
adjourn.or. (b) return to public session. The membets of 2 publi¢ body may

not commit the publlc body to a course of actlon by a goilmg of” members

in executive session.

() No chance meeting, social meeting, or electronic communication may
be: used in cifcuimyvention of the spirit of requirements of this chapter to act
upon a matter over which the public body has supervision, control,,
Jur;s_dxcnon or advisory power.” (Emphasis added.).

67: S.C. Code Ann. §30-4-80 states in part as follows:

“Noti_é:e‘of_ meetings of pub__lic"ﬁ_odies.

(a) All public bodies . . . must give written public notice-of their regular
meetings at the begmnmg of.each calendar year. The notice must include
the dates, times, and places of such meetings. Agenda, if any, for
regularly scheduled meetings must be posted on. a bulletin board at the
office or meeting place of the public body at least twenty-four hours prior
to sucli ineetings. All public bodies inust post on such bulletin board
publicnotice for any called, specml or rescheduled meéetings. Such notice,
must bé posted as early as is practicable but not latet than _twentv-four
hours before the meeting. The notice must include the agenda, dafe, time,
and place of the meeting. ....

27
ROA. D069




A

(d)Wnﬁen public hotice must includé but neéd not be limited to posting a
copy of the riotice at the principal office of the public body holding the
meeting or; if no such office exists, af the building in which the meeting is

ta be he]d

(¢) All public bodies shall notrfY persons or.organizations, Iocal news
media, or such other news:media-as may request notification of fhe times..
dates, places. and .apenda of all public_meetings, whether scheduled;
rescheduled, or called, and: the efforts made to comply with this

requirement..must. be noted in_the minutes of the.medtings. (Emphasis
added.)-

68. 8.C. Code Ann. §30:4:90 states.in part as follows:.
“Mirutés of meetings of public bodies.

(a) All public bodies shall- keep written ininutes of all of theif,public.
meetings. Such minutes shall include birt need not be limited to:
(1) The date, time and place of the meetmg
{2) “The. members of the. pubhc body -recorded -as either present or
absent,

. (3) The substance of all mattérs proposed, discussed or dec1ded and, at
'the request of any membcr a-record, by an individual member of any
votes taken;

{4) Any other informatior thiat any.member of the public body requests
be:included or reflected in thé minutes:

() The minutes:shall be, pubhc records and: shall be avdilable within a
reasonable tim€ after the ineeting . .

(c) All or any part of & meetmg of a public:body may be recorded by any
person. in. attendancc by means of a tape recorder or any othér means of
sonic or video reproduction . .

'69. 8.C. Code Ann: §30-4-100 states in part as follows:
“Injunctive relief; costs and attémey's fees.

(2). Any citizen of the-State may apply, to the circuit: court for either or
both a: declaratory Judgment and injunctive relief to enforce the: provisions-
of,this chapter in. appropriate cases as long as.such application is made no
later than one year following the ddte. on which the alleged violation
occurs, or one year afier a public vote.in public session, whichever. cores
later, The court may order equitable relief as it considers appropriate, and
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a violation of this, ¢hapter;must be considered 10, be an 1rreparab]e 1ujury=
‘for which-no-adequate remedy at: law exists,.

- (b) If“a pérson. or entity: seekmg siich rehef prevalls he orit may be
:awarded redsonable attorney’ tees and other: costs: of htlgatlon IF such
‘person or- entity prevails in part the court may in’its discretion award him.
or 1t reasonable attorney fees or'an appropnate portion t thereof *

70 8.6 'Cbﬁé.m. §_'A3,Q'-4‘-rll-_00fst'atés-:m part as follows:
‘fPénaIfies.

Any, person or group of persons who willfully-violates thie.] prowsmns of
this chapter shall be deemed. gullty of a misdemeanor-and upon conviction
,shall be fined not ‘more. than. one Hindred: dollars. or° “imprisoned for not
moré than; tlnrty dayS\for the ﬁrst offense shall be ﬁned not more than two.
‘hundred dollars 6r 1mpr|soned for not more than sixty days for the second
.offense &,and shall be ﬁned three hundred dollars or 1mpnsoned for not
niote than- mnety days fot: the thitd or suhsequent offense

'YV., .GENERAL FACTUAL ALLEGATIONS

A. AGREEMENTS

T1. This‘lewsuitis bassd:in part:on puiporéd contractisll agresticiits: between and.
amtong the Defendants which are invalid dnd:void gb-initio, incliiding:but nét:limited to each of.

thigollowing:

(1)- “PUBLIC-PRIVATE PARTNERSHIP AGREEMENT”

72, -Ondily 9, 2014, -tﬁe'Tow:ﬁz-cfsmhﬁaerﬁilq,_tﬁe}-',RDé..aﬁa.thé Developét signed a-

pufported: agrecinent dnd: contract -entitléd. a. “BARTICIPATION AGREEMENT™ arid. 4

“PUBLIC-PRIVATE PARTNERSHIP AGREEMENT [“Partnérship Agresiient’) BETWEEN

TOWN OF SUMMERVILLE, TOWN OF SUMMERVIELE. REDEVELOBMENT
CORPORATION: AND-APPLEGATE & CO.* (the “PARTIES"); a copy-of Which'is attached-

hereto.as Exhibit *“A’%Vﬁﬁdri;lc'gi?pdratecjlihg‘réiﬁﬁby reference:. This Paitbership Agréement causés.
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ifie Tow of Summeiville-and:the RDG 16 bé “partners” with th Developer, Whichis & private

-enfify owried and,controlled and that fiay become owred dnd controlled by persoris unknown to

"fhe'(-'fown and:the RDC and-who may-bé-.of'liecome:uﬁdési'rabl'e=-as=pa’rtner's m_i’her Town and the

ventiire for the ';purgosferand' with the iitended effect of ‘making 'p‘roﬁts'for‘* the -Developer, &

private for-profit entity, the Town and'the RDC. In thig Partnership Agreement: Applegate & Co,
is-a“Rédeveloper” within the ineafiing of Section’ 31:10:20(119.
73:  ThePartaership. Agreement states thats

A The “Town Gwns. 1:58. acies..of property (“TOWN: EROPERTY") in

downtown Su;rmnemlle and solicited a. Request-for-Prop osals: (“RF P”) for’ pnvatew

development of the TOWN I’ROPERTY

-----

B: Thé ‘Town recewed & proposal fromithé Developeﬁ “for 4" mixed-lise
development thiat fricludés & hoiel résidential units and retail space;”

¢ The Developer has. entered into:a contract to purchase 65 acres-adjacent t to(
the TOWN PROPERTY

D:. The Town' “establlshed the, RDC 1o+ facilitate financing and funding for
Various- . . dévelopment pro_1 jectss : . and desires to.create'a gar.tnershlg to.providé

for the efﬁelent and timély development of “the, proposed project” (emphas:sa :

added),

E. The Developer will “eonstiuct a new miked-use project”: (*‘Pro_lect”) .
‘that will, include both. pnvate and public 1mpr0vernents - expeeted [to: cost}'
approx1mate1y $20;000, 000

F.  The Developer entered info:a-‘contract fo- -purchase .65 acres: oF property:
adjaceni 10 the TOWN: PROPERTY and'thiat ;65 acres will be’ cornbmed with the
TOWN PROPERTY to coiistiiute the: “PROJ ECT SITE” “whefe the Pro_;ect will bé
builf and 0perated and. '
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G. ‘The Developer: wﬂl ‘construct: pubhc improvements” and ° manage and

operate; or cause the management and operatxon by means of the SPE of; [5ic] the

public parkmg garage dand conference center. ... artncrshlp_ Aggeemcn at 12,
The ‘SHro:iegt?" ;@férengergibg)ye is.a “Rédevelopment Project” as-defined by Siﬁ, Codé Section 31-
10:20(14),

74, “The-Partnership Agreement defines thie “PRIVATE IMPROVEMENTS” portion
of t:‘,ﬁ.‘??’rojéct asf'“‘pl_'uiifgfely;-o'\’mf_:d' improvements” consisting of 'the :f‘ollowir_lgf:.-’-(é‘;): a.“hotel of-
approxihately 74,000 square: feet, contdining no 'less than, 65 rooms': . . retail dnd restaurant
Spacé . . . and a-rooftop: bar” and (b) “approxiriiately 34- regidential ‘condomifiiuny units and
s}lared coiriﬂ1bii~s'pac§>.-"; ,Partﬁéfship’ Agreeiment, at 2. The RFPby the Town _ﬁid‘ﬁotliﬁdiu’de‘ a
‘request for. ¢condominiim 6r housing units.

75.  The Partnership Agreement defines the*PUBLIC IMPRQVEMENTS? portion of
flie: Project as “publicly-owned. improvéments;” with thie PROJECT" SITE: éonsisiing of the
following:. (a) “Conferénce Center;? withi:at:éast 10,000 square feet of conference/evént space;,
(b). “Parking facilities-and parking ‘garage,” with-at least 179 spaces. Partnership Agreement; at
23:

'76. *The Partfigiship Agreement requires thiat the Towirof Summerville do the followitig:
“[sJubject to approval of its Bond Counsel and ‘closing oni bond financing™ (a) convey to the
RDC the: TOWN.PROPERTY by deed fof use for fié PROJECT;and (b) gift to the RDC 4 grant,
0f $8,950,000“for purposes.of participation ifi the PROJECT .. . “ Pa_ﬁ'tné'rs'lﬁp‘: Agreement at 3;

77.  The Parthership Agréémeit requirs that the RDC-d6, the following:

A “Siibject to-approval of the TOWN's. Bond Counsel and closing on bond

:-fmancmg prowde “GAP F]NANCING” consisting -of “an. unsecurcd loan fo the-

Developer -or. thé: SPE' with a limited, subordiniate; personal guarantég. of Arthur H.
Applegate . : . ending upon conipletion of construction-of the Hofel, Parkirig Garage; and
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Conference’ Center” in the amount-of $3,750,000 fo be repaid by the. Déveloper as
follows:. '

(1) “[A]t no. interest for .a period: of 24 moriths to dssist in financing the.

PRIVATE INIPROVEMENTS 2

) Making interest payments:of 3. 75% t6'the RDC at the end of 24 months
“until the DEVELOPER or the SPE obtains. permanent ﬁnancmg for the
PROJECT:” arid

3) “[B]ased on the téims of the. consiructmn loan for the PROJECT,. with
final payoff of ‘the GAP TOAN, no {atér than final maturity, of the Developer’s
construction loan . : . * (emphasis added);

B.  Make a “PUBLIC IMPROVEMENTS INVESTMENT"'in the PROJECT

'by:
(1 Conveying a porfion of the TOWN PROPERTY 'to the Developer or the
SPE;.

(2) _ Funding up to $5200,000 to. pay costs- of the PUBLIC
IMPROVEMENTS; and

C.. Lease up to 55 parking. spaces to. the Developer or thie SPE for twenty
years “to support the residential portion of the projéct;” with the. Developer. or the SPE
purchasing those parking spaces within twenty years,. Partnership Agreement, at 3-4.

78.  The. Partnership Agreement states that regarding the repayment ?flfh@‘; $3,750,000
loaned. by the RDC to the Developer or-thg SPE, with required interest, tlie “RD RDC _agrees to.

‘maintain‘a subordiriat'é—'}iositi'on to the Construction Lender and tlie Equity Investors with réspect

to the” PRIVATE IMPROVEMENTS, and that “this [Partriership] Agreement and its-exhibits.
maj be collatetally‘assigned to the construction:lender.” Partnership Apreement, at 7 (ermphasis:
addéd):

“79.  The Agteement requités.a “PROPERTY SWAP” by the Town, the'RDC-and the
Developer, .as follows: “. ... the, PARTIES shall [exchangej title to certain property within the
PROJECT'SITE. . . . The DEVELOPER' will form a special purpose entity (“SPE”) to acquiré
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and transfor title and‘own and operate the PROJECT SITE .. fesulting inithe RBC owning the

-80;

-parcel :t'"hhp—ﬁ&llrf_:@ntgiﬁ tﬁe=:1§arkfhg?'g";ijg§; and the. parcel that-will contain _'tl’iér_ confefence.center,

and the SPE whing the rémaining parcel(s)” Parinershiy Agreement, at's;
The Partnéiship- Agréenicnt, states il part the. following régarding: “site and

aicliitectural-desigr™:

“The projéct site-and archxtectural*demgn will bc based.on the conccntual
[fsic]. provided in Exhibit ‘F'1 . : ; Prior to submlssmn fot review and
'agpmval to..any required’ pubhc. agency for perrmttmg ot cerificate of
appropnafeness, DEVELOPER will':submit' a. final demgg for:both ‘the
PRIVATE and: PUBLIC. IMPROVEME f;s'-—S to. the'RDC for_revww ratd.

’apgroval

aDEVELOPER agrees. that” all development, cotistruction; operathn and -

~Ieasmg of the. PROJECT  will be done it accordance. with all apphcable:
laws, rulés; orders, ordinances; regulatmns and legal requirements, of all
gOVermnen{aI or’ quam-goyemmantai entities, agencies or. mstrumentahtles
zelating to The development,use or condition of the PROJECT .

Partnershxg Agzeement ‘at'5-6 (efnphasis- added)

:IMPR,OVEMENTS and _for PRIVATE IMPROVEMENTS b r 4 the DEVE

81 The: Pastnership Agiéstseit requices that “shotid the PROJECT sot proceed to

LOPER_ ot thie:SPE:.

seonstruction, as & esult:6f default of fhis [Partnership] Agieement by the TOWN.or RDC, the.

.'R?E"G:‘&i,érees: to pay 'tl'ieeIﬂEVELOPERg—fOfihQsé précoistriction costs inéurred for thePUBLIC

_up 1o, $400 000} il Part:nershlp Ageement, at 7 (emphas1s added):
82._. Paragraphi 11 of thie Paitrership:Agreement siates in-partas follows:

“IS‘SUANCE OF: LIMITED OBLIGATION BONDS-
. PARTIES- acknowledge at 1 sligga ié ¢
heremunder ate conting, ' ‘upon the TOWN s ablhty to lssue ‘upcm.
~reasonable terms. -and’ conchtxons and at. reasonable Tates of mterest .
ho §91ta11t2 fee revente’ bonds‘m mmnouq, sufﬁcwnt, tosetherwith' othier:

“funds: (1f any) of the: TOWN: 1dent1ﬁed by- -the TOWN forsuch: purpose»to‘s

fund'the GAP LOAN and. the dosts of thé PUBLIC IMPROVEMENTS all
-of which shall be of a nature which: sansfies the criteria set forth i m, Secnon
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6- 1:730 ‘of the Code of Laws:. of Sauth . Carolma 1976 as amended ?
(Emphas1s added) ‘

83.  Paiagraphi 15b 0f the Partnctship Agicement states in pait that fhe “RDC répresents.

to the TOWN and the DEVELOPERthat:it Fas _'ﬂj'll power and authority. to”do-busiiiess ini the:

State. of-South: Cérolina. and’ to- perfoiii. its: obligations uinder: as and whein required by this.

‘[Parinership] Apteemient and shall . . ..coftinue to have sisch power and authority throughout theé

“téfm.of this [Partriership] Agreement: Partnership Agreement; at 8:9 (émphasis added)..

84. Pérﬁgijg‘ﬁﬁ' 15k of the ?aﬁﬁgérship Agreeifiefit states that the “DE,{V:ELOPER ndy.

,,,,,,

altself"to-.anx@;rd.pa;{;y gv;ﬂmug the consent; Qf‘_-thg.'_rqwn -Ox:;ﬂletRDC;.'I_‘hq Paﬁn‘?@h’;p‘ Ag'_f_?egl ent
exgoscs,the Tawn of Stinmervils and the RDC to iy, potentilly unlirifed, for. Wrorigfhl
ﬁac.;ts by the. Developer and/or the SPE;-and does. not -réquiire: the Develdper or the SPE to
inderinify the Town. or the RDG. for damages caused thm by the wrongful cacts. of the

Developér-
'85.  The Pértnérship Agreefficnt Was;sighed on behialf of the' RDC by its Chiaitmian, but

not by any other'person or éntity, on behalf of the KDC, . P artriership A greemeit, at 10.

86.  Exhibit¥A%'to ﬂig.Pax‘tn’é;:s}ifp Apgréeiént consists pﬁraif‘lifoj ect Site Tlistration,”

‘which deﬁneS'fhe;'ianﬁééxea:ozf the PROJECT SITE referenced above.

(@) “PARKING ' GARAGE/CONFERENCE. :CENTER
" OPERATION AGREEMENT* -
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87..

Exhibit “B” ¢ the Partnérship Agreeinent consists of a “PARKING GARAGE/,

CONFERENCE CENTER OPERATION AGREEMENT” (“Operation-Agrecment?) dated. July

9,2014, between.the RDC and THE DORCHESTER, LLC Manager™).

88.

‘At the time The Dorchiéster,. LLC s’ig_negi. thé Operation Agreement, the

Dérchester, LLC-did not:exist. It was incorporated on Qciober 16, 2014,

89. The Operation Agreement states thiat:

'90.

A The Town. owns 1.58.acres of property FTOWN PROPERTY”) in -
downtown Summerville and solicited a “Request-for-Proposals, (“RFP”) for:

privaté: development of e TOWN PROPERTY”

B.- The Town recelved a proposal from the Developer ‘for a mixed-use.

C. The Developer has entered into-a‘contract to purchase .65 agres adjacent to-
thie TOWN PROPERTY; ahd

D.  The Towi “established the- RDC to-facilitate finan¢ing and furiding for:
variotls « , . development projects- . ; and.to create a partnership to provide for thé
efficient and timely-developmént of the project” (emphasis added). Operation
Agfeement; at 1-2. _

Section 1 of the Operatjon.-Aggeemegt states that the “RDC hereby dppoints the.

‘Manager as it§ exclusivé independént contractor for the"ﬁiaﬁagement.of the, Conferéx_‘;ce,:fgente;

and the Parking Garage, and the Manager accepts such appointment”: . : Opératich

Agreement, at-2.,

ol.

The Operation’ Agreement states'in part that:.

A.  “Thé Manager shall . prepare & -marketing' program for the

Conference Center and' the Parking' Garage -and, shall supervise the-.
inarketinig activities' for-the Conferencé Center and the Parking: Garage
including all advertising Iayouts brochures, and‘campdigns. Advertlsmg"
EXPENses, shall. be paid as opérating. éxpenses of the Conference’ Center
and.the-Parking Garage.” (Emphasis added.) Section 3(c), at 3.
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B.  ..TheRDC undérstands that the Manager inay offer diseouﬁis
of up to 50% off of the published rates and. charges to patrons ‘of the
totel Tocated. on. the Project Site for use of the Conference Center or
spaces in the Parking Garagé.”” (Emphasis added’) Section 3(d)(if); at 3.

C. “The Manager shall contract-on behalf of the RDC . . . for fhe

mamtenance and repair of heating and air conditioning systems -and for

other extradrdinary repaits . . . . In the event that repairs of an
emergency nature are required ata tinie wher it is impractical to.éonsult

-with the RDC as to ¢ost, the Manager is hereby authorized to contract on

behalf of the RDC to niidertake such repairs and shall promptly notify-
the: RDC of such action:” Section: 3(g)(u), at4-5 (emphas1s added).

D. “The 'Manager is. hereby authonzed io_purchase all matérials,.
equlpment tools,-appliances, supplxes, and services reasonably necessary”
for proper maintenance and répair of the. Conference Center. or the

Parkmg Garage ™ Section S(g)(w), at4 (emphasw added)

E.. . The Manager is hereby authorized at the reasonable expense.
of the Conference Center or’ the Parkmg Garage, as-applicable, to make makc
contraéts. for all necessary: renovations, repairs; additions, or
-unprovements fa]lmg under the. category of” Capltal Improvements and
outlmed in. the Capxtal Budget. Plan.” Sectlon 3(h)(1), at 4 (emphams
added)

E. “Thie Manager shall make arrangements and ekécuté any
necéssary. dgreements. for water,. electricity, gas, teleplione, data, CA'I'V

interhet, sewage and trash. dlsposal vermig. extermination; Snow
removal, landscape care and related ut111t1es ahd services for the
Conference- Center and the: Parking Garage. The Manager- is hereby
authorized to .make . such Contiacts on behalf of the RDC as thay be
necessary 1o secure ‘such utilities and services. 'Flie expenses. incurréd
for such utilities-and services, if any, shall be: pard as operating expenses.
of the Conference Centér-and-the Parking Garage:” Section. 3(1) at.4-5

(_emphasm added)..

G. All staffing to manage and operate t_lle'GOIjiferience'Cer_lter and
Pa.rkmg Garage “shall be: employees.of the Manager, its Affiliates; or
Subcontractors. “The compensation, including fringe beneﬁts of tli¢,
employees perforrmn g oh-site functions shall be within the Manager’s sole
dlSCI’CthIl . The Manager shall be rexmbursed for reasoniable
-compensatlon, including; ﬁ'mge benefits; payable to dll employees
perfoiming on-site functions,” and for all taxes and other réasonable
expenses: regarding personnel. “Such reimbursements shall be paid as
operating expenses of thé Conferenée. Center and the Parking Garage *
Section:3(j); atS (emphasis: added).
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92.  The Operation Agreement states that “[t is the-expectation:of the RDC that the
Ma'pafgi_:r shall : .. previde a'high level of cilstomer service fo the users of the Conférencé Center

and the Parking Garage.” Seétion 3(1);,at-5£ “This provision is illusory because.it imiposes no

‘duity on and eoritains Hio covenaiit by thé Mariager.

93. The 0perat10n Agreement prowdcs that, “certain functions and:services” of’ the
public- conference: center and garage: shall be shared with. the. P-rj_izate Improvements . e
Sgi,cﬁo_n 5, at'6.

94,  Section-7 of the Operétion Agreééiment states that “RDC has-agréed to lease up to

55 spacesin the. Parking Garage to thé Maﬂag_ier on a long-term basis to suppoft the.resideritial

portion ofutl;e Project:per the-terms. of the lP;irIging Lease ,Agrf;emcnt attached herefo-as Exhibit.

A" Operation Agreemeiit, at 6:

95.  Section 9(a) of the Operation Agréement statés as follows:

“During the initial one'(1). yedr-ter of this, Agteeinent, thie Manager shai
be cmnpcnsated for its services herennder by the RDC by payment of a
management fee in the amount of $3, 000.00' per month-. . . ¥ Secnon

9(a), at7..
This Operation°Agreement went into effect on July 1, 2014, the date it was executed:
'96:  Section 10 of the Operation Agreernent states in part as follows:

“If ‘thie Conference Center<or the Parking, Garage is. damaged; thé, RDC
will. promptly commence. dnd éxpeditiously complete . . . any necessary
restoration: The RDC will restore the Conference Center or thie Parking
Garage, as applicable, as'nearly as. p0551b1e to:its value, condition, and.
charactér immediately pnor to the. dafage or "destruétion, The RDC will
commplete the restoration .as' soon as reasonably- posmble after the date of
such damage or destruction, . . . In the évént that the RDC fails prornptly
to commence,-and expedltlously complete any- necessary restotation, ‘the
Manager may pro¢eed to restoré the Conference Center or the Parkmg
Garage, as applicable, as nearly as possible to its value, condition, ‘and.
character immediately prior fothe damage or destruction. The RDC bears
the entire costs of sich restoration;. which the RDC shall promptly pay,,
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upor written demand, to-thé Manzger. . . .” Section 10, at 7. (emphasis
added).

97. Section 12- of the Operation Agreement states that-the “Manager may not
transfer, assign, ﬁlcdg‘é-, or Hypothecate . ... its rights, duties, for..obli_gations undér this. Agreement,
withiout the prior writter consent of the RDC except to an Affiliate of to.its lender. ‘The RDC
shall not assign of pledge its rights undér.this Agréement without the. prior ritfén corisent of the
Manager.” Section 12;at:7-8; :I‘his Operation Agreement does fiof prevent, réstrict or limit the;
-ability of the Mandger to'séll or give ownership or control of itself to any third pafty and thereby
transfer its duties. and obligations under this Operation Agreemeént 10 whomever or whatever
gains control or ownership of the Manager, without the consént of the RDC.. Further, these
statéments in Section 12 are illusory, because there is no-résifiction in the Operation Agreement
.on the ability of any person or.entity to Becorge.an Afﬁiiat'é of the Manager.
98.  Section 13 ofthe Operation Agregment states in part as follows:
“(a) This Agreement shall be in effect for an initial term: of one (1) year,
beginning on the date.of execution and delivery heréof and_ending one
year- later, The Manager and thc RDG may- éxtend the terni of:.this
Agreement for an additional oné year penod up to fifteen (15) yedrs by

their mutual: agreenient on the Manager s, commpensation under Section- 9
for such renewal ferm.” Section 13, at 8° (emphams added)..

99.  The Oper‘ation Agreement 'was signed on Gehalf of the RDG by its Chaiiinait, but:

-not -;by any other pérsori-or entity on'behalf 6f'the RDC. Operation Agréement, at12.

(3) “PARKING LEASE AGREEMENT AND PURCHASE OBLIGATION”
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100:

AGREEMENT AND PURCHASE OBLIGATION® (“Parking Leasé Agreemeiit”) dated Tuly 9,

Attach@int-“A™ fo.the Operation Agféerent consists. of a- “PARKING LEASE

2014; between the KDG gnd THE DORCHESTER, LLC (“Manager”):.

101.

Dorehester, LLC-did¢not exist as a corporate éiitify recognized by: the Secretdry, of Stdte of South

Carolina,

102:

103.

104.

At the: timé The: Dorchiester, LLC. sighéd the. Parkifige Lease Agreement, The

Thie ‘Paikifig: Lease' Agroiemient statcs in pait thaf the RDC is . 501(c)(4)-

. ofganization, It’is not.

Thé Patking Teasé Agreémient states ifi part;fhat:.

A; “The Town of Summiérville:; .. . ¢réatéd. the RDE . . . t§ creat€ a
parfnership: to prov:de fox: the. efﬁcwntt and timely’ development of a
mtxed-use development that mcludes a.hotel; resxdenttal units, and Ietall,
space... ;¥

B.  “Applegate & Co. .. . agreed insthe Public-Private’ Partnership

Agréement . : . fo construct Private. Improvements £ mcludmg:

approxxmately 34 remdentlal condomtmum Uiits . . . and to-constrict
Pubhc l"mprovements,‘ - mcludmg the Parking, Garage . and ﬁlrther to

manage and - .operate, or cause- the management and operation’ |51c| the:

pubhc Parking Garage .88 detalled in the PPP Agreement by.means of
[The Dorchester, LLC] pursuant ‘to. :the terms of the Parkmg
Garage/Conference Center Operation Agreement

o The “RDC has; agreed , . : to lease 53 spaces in the Parking Garage

tothe FThe Dorchester "LLC] for a twenty (20) yeat term to support the

Residenitial Units pei- ‘the-terins 6f thig Lédse;” and;

D:  The“RDChas agreed to-séll-and the Tenant has agreed fo purchiase.

55 spaces in'the Parking: Garage it Paﬂglng Lease Agreement; at-1.

The Parking Lease Agreement states ih part thit:

A, “The “RDC leases to [The- Dorchester LLC] and [The Dérchester;

=LLC] hereby Ieases from the RDC . ﬁfty—ﬁve (55) parkmg
‘spaces;. .- for: apenod of twenty (20) years commencing on,[date.
not. stated], Parkmg Lease A greement at J..
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105. Ihe- Parkmg Lease Agreement requires the RDC to. indéfrinify and '_sav'e'.hhnﬂie‘s's_

A.

.. [T]He RDC: héreby agrees 10 sell to [The Dorchester, LLC],
and ['I‘he Dorchester, LLC] hereby agrees. to purchase ﬁ-om the
RDC : all or any portion of the-{35 parking spaces] . .

. . Tenant shall have tiie exchisive uise of the [55 pérking spaces]
for the operation and maintenance by Ténant of automobile
parkmg spaces 16 bé sublet to owners of the Résidential Units arid
for any other associated lawfuil purposes;” and :

The. RDC shall mamtam Commercjal Property insarance,
Commercial - General Liability insurance and’ other insurance for

‘the benefit of the RDC and The. Dorchester, LLC (Emphasis.

added.) Parkmg Lease Agreement, at 1-4,

.....

“The RDC shall jndemnify. dnd save Harmless [The Dorchester'

LLC) from all difect loss or damagé for personal and bodily i inijury
and tanglble property damage (including reaspnable attorneys’

fees) arising out of negligence or willful misconduct of the: RDG,
its officers, agents, - employees, mdependcnt contractors; or mwtees

aF the failure by the RDC to perform its obligations inder thlS
Lease......" Paragraph 13, 4t 5 (emphasis.added);

“ENVIRONMENTAL MATTERS, .. . . The RDC shill and Hereby.
does mdemmfv [’I‘he Dorchcster LLCT and hold [The Dorchester

'LLC] hanmnless from and -againist ahy-and.all expense, 1oss, and
Tiability (including,; without 11m1tat10n, any and all legal and
proféssional fees and costs-incurred by, [The Dorchester, . LLCl'in
conziection therewith). suffered by [The Dorchicster; LLC] by

reason of historic site operations and/or conditions ogeurring prioe
{0 the Effective Date of this. Lease, or by reason of contamination

on;_at-or. emandting. from the Property by reason of: the- storage,
,generatlon release, handlmg, treatment; transportatmn disposal; or.
.arrangement for transportation or dlsposal of ‘any Hazafdous

Materials (whethef accidental; intentional,, or: neghgent) by the.
RDC or the RDC's employees, agcnts or.confractors;.. . : .»
Parggraph 15; at §-7 {emphasis added); and '

. {E]ach party agrees 10 defend. indemnify and hold the other
armlcss from and aﬂalnst anv claims by any broker; agent.or other

‘person claiming a commission or other form of compensation by
virtue of having dpqlt with the indemnitor with regard to this.

Lease.” Paragfaph.28, at 9 (emphasis added).
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106.. The Parking Ledse, Agtecment requires the'RDC fo. pay costs “arid -éxpenses

maintenance and bp_érati'd_n expenses- r‘él_a_téd 10" ﬂlcf'Préhi_iSpS;; dnd “aﬂy" other costs . . ...™

- parigraphs 15-16; at 73 and_ that the-RDC “provide-all routine. fepairs-afid méinteridrice to the:

routing répairs fo-the parking surfice of thie Premises.” Tn contrast, The: Dorchéster, LLﬁfs:

iﬁc_:ést’s .and expenses. < . . shall be sﬁi@:ﬂy limited to ob’caihjijg'.gnd-jmaint’ajn_ ing: $uch insufance:

- policies s are.required pursoant to® the Parkinig Leéase Agreément: Paragraph 15, at 7.

107. -Thig Parking Lease Agréement provides thatThe Dorchester; LLC “mY terminate.

this Lease, in whole or ifL part, with-30 days* riotice to the RDC at any: time-duriiig:the Term of

this ieasé‘unqn'payrhent to' thie RDC or one'month’s rent as an early termiri _a"ti_dn;?_fée.f Paragraph .

20, at'§.(émphasis added). In‘contrast, the “RDC hidy fiottérifiiiate this'L.ease riot to its stated

expiration except upor a‘Tenant ﬁef?ulf{ﬂf"t;r 4 tel day opportunity to cure any ?fénanf'defaulgj
. and upon-ninety. (90) ‘déi{gh@itten notice 1o the Tenant.” f’él;a_gfaﬁhéil'Sl 20, at.8.

108. The Parking Ledse Agreement was signed on'behalf of the RDC by-its Chairman,
buitnot by any Gther persori or entity on behalf of the RDC.

@) “GRANT AND PROPERTY CONVEYANCE AGREEMENT”

109. Exhibit “C* to flié Partnership Agtéemient Consists of a “GRANT AND

_PROPERTY' CONVEYANCE AGREEMENT FOR TOURISM AND OTHER ECONOMIC

DEVELOPMENT 'PROJECTS? (“Propéxty: Cotivéyance: Agreerient”), dated July 9, 2014,
between the Town of Summierville and the RDC.

110.  This Pioperty Conveyance!Agteemeit statesin part as follows:
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A. The “TOWN and the RDC determined that the
developirent of [sic] mlxed-use project that mcludes a hotel, retail’ space, a
conférence center; residential units, and a parking garage .
(“PROJECT*) would provide tourism related and other economic
development benefits vital to the.continuéd, revitalization: of - downtown,
improving services to resxdcnts, enhancing the economic developinent of
the Towr of Summerville; and providing facilities that will host
conferences and special events that will attract visitors from outside of the
'Summervdle community;”

B. : The “TOWN ownis approximately 1.58 acres of propeity . .
. that is'necessary for the development of the PROJECT;”

C. On July 9; 2014, the “TOWN passed Ordinance No. .
[m_c] approving actionis necessary'to-support the PROJECT, mcludmg the'
execution of a Public-Private Partnership Agresment between the TOWN,
the RDC and Applegate & Co. (.. "PPP AGREEMENT") to leverage
and Anaximize private mvestment the construction of public
improvements, anid the granting of funds to the RDC for the PROIJ ECT Ne

D.  “The TOWN.agrees to convey by deed fee simple title of
the TOWN PROPERTY to the RDE for purposes of developmg the.
PROJECT;

E. “The- TOWN "agrees to. provide a grant to the RDC in the
total amount.of .., . $5,200,000 for the purpose of funding the dévelopment
of the.Public Improvements of the PROJECT, including a conference
center;, parkmg garage and associated streetscape as further defined in the.
PPP AGREEMENT;”

E. “The TOWN ‘agrees to, providé a grant to the RDC in the
total amount of . . . $3,750,000 for the purpose p‘f downtﬁwp economic
development activities, as further defined in the PPP AGREEMENT; and

G.  *The RDC agrées to utilize the PROPERTY and grant
funds. provx ided in this Agrecment for the purposes of the PROJECT.™’

111. The Propeity -C_ohvey_an(:e Agreement was s_igneﬂ on behalf of the RDC by its.

Chairman but not by any other person or entity'on behalf of th_éiRDC.

) “PROMISSORY NOTE/LOAN AGREEMENT”
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112,

NOTEfLOANAGREEMENT’ (“Promissory Noté Loan Agreemeént™), undated and-unsigned, to-

Exhibit: “D” fo. fhe Partnership Agreement ‘consists of a “PROMISSORY

'be signed by Thie'Dorcheéster, LLC for the betiefit of the RDC:

113.

114.

'_fhiS:an'__mi_sSt;yy Note Loari Ag'réémént}_statg‘s in part-as follows:

A. The Dorchiéster, LLC" promlses t pay the RDC $3; 750 000;
“ogether with any 'inferest due’ on thé unpaid balance on the
following terms?;

B. “The payment obhgahon hereof by [The Dorchester, LLC],
is suboidinate 1n all respects fo- the. paymetit- obhgatlons of [The:
,Dorchester' LLC] 16 thie Construction Lender . . . and to. the Eq uity

'Investors i
C “No- iniferest: shall be: dite for:24 nignths froin the date of the

funding by [the. RDC]: Interest .on;thig note shall begis the day
Tollowing:24: months from the fundmg by Tthe RDC) atithé rate of
3. 75%" per annum. . . .[TThe Note shall be due and payable in fiill
.Wlﬂ’l “all. accrued intérest.on or before furty—el ght (48) months from,
the date of fundmg by the: [RDC] 7> dnd

C. “éo_llaf;:rgl_f ""'I“hg Noté is unspéuréﬁ}_”‘(Emﬁhgsis;aqdeg;‘) )

Ornié of the “Equity livéstots. “reféfericed in the paragraph “above will .be. the:

Défendant Developer and/or Defendant Asthur H. Applegate personally,

'115.

(6) “GUARANTEE OF PROMISSORY NOTi?

Attactiéd 6 the “Promissory Note Loar. Agtesinent” is. a “GUARANTEE-OF'

PROMISSORY NOTE? (“Prorissory Note: Guarante¢?), andated and unsigned, fo-bé sigried by

Asthut H, Applegite personally for the beefit of the RDC.

‘The Proinissory Noté Gharafitee. states i part as follows:

A “In consideration of $3 750, 00{) and il cons1derat10n of the

:extension -of ‘credit 10 “The, Dorchester LLC [Arthur H.
Applegate] does hereby . . . guarantée fo. [the RDC] ', payment
of the priricipal arid’ mterest due-oil the” Promissory Note Lodan
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Agreement “ and any penaltiés for late paymen‘t with a pérsonal
guarantee by Arthur H. Applegate; subject. . . 10 the following,
limitations:

I. This guarantee: :ghall be effective.. . . only for the penod .of
time, begmmng with-the . first dlsbursement of funds . ... and
shall terminate.in full upon comglehon of construction of the
“Hotel, the Parkirig Garage, and the Conference Center . . , ;”
[and]

2. The obligation of the puarantor.. . . is junior and: subordinate
to the obhgaﬁons of the guarantor to the. Construction Lender

and the Equity Investors . ... which obligations shall be, and
shall remain, prior -and stperior to the obligation of the

,g_uarantor heréunder.? (Emp_has:s added_)

(7). “The Dorchester Estimatéd Public Improvemeénts Budgét” -

117, Exhibit. “E” to the Parfiéiship Agreement, consists. of an. “Estimated Public -

Improvements Budget” showing, intef alia; that the RDC Wwould pay $260,000 to-a privafe entity.

as a “Development Eee.”

(8): “Conceptual Site and Architectural =:Illi33tratim_;s_f’"

118.. iEXhibit:‘T”’t@i the Partnership-Agreement-consists of eight “Conceéptual:Site -and

Arehitéctural Tlustrations.™
B: CHRONOLOGICAL HISTORY OF EVENTS,

1i9.  While & -candidate for Mayor of Summerville: in' 2011, jiefcndagt.'éollins
amouriced that as. Mayor he would build a boutique hotel 'ifi-downtown Summerville (the
“boutigue: hotel project™. Sincé his eléction in 2011, Defendant Collins. has drchestrated: and.
contrivéd actions,. some quaWﬁgl and. some- shams, to ac'(;‘omglish ‘that ca‘mpgigl_l pledge,..in
-conspiracy’ With other Defendants and for the: special benefit of private paities, including real
gstate developers and otheis. These actiors ihgiiude; but are hot limited to; conducting private,
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secret meetings; holding meetings confideritially .and ‘without pioper notice;. obscuring and

withholding ‘information from the publi¢; inisleading, defaming, intimiidating and bullyinig.

¢itizens to prevent or impede fheir ability to exercise their rights, influencé public opinion and
oppose Defendants’ actions; purporfing to ‘cause. the Town of Summerville to enter into a
“partnership” with private parties; executing invalid contracts on behalf of governmental entities;

making unlawfiil pledges of public assets in puiported contracts; unlawfully delegating authority;,

exerting and attempting to exert imprgpe_r' influence on govérnmental decision makers; failing to:

follow required substaritive and procedural laws; and exposing taxpayers to excessive;

unnecessary, untawful and unjustified risks.

120.  During 2012 and throiigh the present, members of the Sumnierville Town Coundil -

and its governmental subdivisions. frequently. have excused-themselves from public meetings 10

confer “behind closed doors™ in “executivé sessions,” to discuss and reach consenisus on issues.

pertaining to the boutiqué hotel project. The only information. provided to the Plaintiffs and the
rest of the public-regarding -these exécutive session discussions was that they pertained. to “an
¥économic development or redevelopment project,” the leasing of ‘properties, the sale of real.
estate or a proposed -méstér plan. Despite: statéments made for the record upon returning from
executive s_essi_ons that no actions had beéniaicen‘, ordinances; motions and resolutions peﬂaining
to an “economic developmeént or redevelopment plan” invariably followed.. For example, on
Decerniber 18, 2013, thé Town Coucil held & Special Meeting during whicti members excused:

themselves into executive session. Upon re-adjourhment of the public special meeting from the

-eXegutive session, Town Council authotized the Mayor “to enter into nan-binding negotiations.

with the company that recently submitted an economic development proposal.” The minutes of

the-meetirig staté that 5‘Co_unc;il returned to public sessioi . . . and announced that.nd action was-
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taken”’ during'the executive session: Plaintiffs now know that the words “ecoriamic-development
proposal” meant.the boutique hotel priyji?ct; and the “company” mednt Défendant Applegaté &
~Co..

121,  Oninforniation and belief, duiing 2012 through November 10,2013, Defendant-
'C@Il_ihsiﬁékbd tirée or inote éxpérienced hotel dE’:VéIoperS,",iliclhudi‘hg- ijt?fendantz.{j&ppiég‘gt% ‘who
has participated in many: real estate development projects in thie Town of Summerville; to build a
privately financed ftj:outi_que;.hbtei on 1.58 acres of l’and'BWnedby the-’f@wn of,S-”annewi_lle,peap'
the intersection of West Richardson Aventié and Cedar.Streef it Summerville, Each develbfer
consulied declined fo build:a boutique hotel at that location bécause it was niot economiically-

féasible to do so.

122, Unabllegq get a_yﬁvgtéfdgvélqﬁgr to finance the boutique hotel at.that -lbézi_'tibxg? i{;l'lr

October 7, 2013; Defefidant, Towiv of Stimmeiville confrictéd withi the Lavwericé Group,
headquartered in Charlotte, North Carolifia, “for the devélopment of a master plan for the Town

of Summerville.”” On information and belief, ‘the Lawrence ‘Group was: hitéd to- develop-this

““master plan” for' the purpose; in whole® orin part; of attempting to justify the. Town's.

pammpatlon in financing the'boutique hctg?jlprdjeét' with a 'pfi\{été g_ié'\iéiﬁpeif.

123.  Qn Novémber. 10, 2013; the. Town of Summerville P‘!blishesl’ih-.thb‘Charies;téh
Post and Couriet -newspaper. & “Réquést. for Proposal” (“REP™). for “developers with hotel.
.experience interested iﬁ"buildiﬁg-r-a, boutique hatel: . . on d 1;5',‘8'.acre tract of land [owned by the
‘Town] in thé downtown Historie disttict™ of Stiminerville “a$-a public-private; partaership with
the tgwn.” The RFP notice was published oaly onée,:in Y'i_;il'ation 6fS.C. (focié Anti: §-31-10-

110(¢); and did not- mention or request & proposal’ for any ¢ondéminiums or any oftier residential
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tnits. Moteaver, the public was allowed only 26 days,. until. December’ 6, 2013, withi the
Thanksgiving 'h(j‘lidayg,'ihterszﬁning, to-submit bids.

124, Not surprisingly; given the short niotice; there was ohly one proposal submitted in

response to. the RFP, That tesponsé was an 18:pagé documient submitted by. Deféndant.

Applegate & Co.; on December 6, 2013, which states-ifi part as follows:

“Enclosed . . . is a proposal . . . to devélop a mixed use projéét on a 1.58
acre: tract of larid owned by the Town and an adjacent .658 acre tract of
;land that Applegdte & Co. has under contract in the downfown hlstonc
,dlstnct The, pl‘O_]CCt con31sts of a.66 room boutique hotel, a restaurant a
Toof top bar, a foof top terrace, retail space, a conference centes with
seating capacity fora three hundred person seated dmner thirty-four high
end re51dent1al units, a.-0ne hundred and ﬁﬁy-seven space parkmg deck
and’ twenty-mne surface spaces.” (Emphasis added.)

Defendant Applegate'& Co’s response included a proposal for “thirty-four- high end:residential
units;* even though the. RFP .did not mintion or réquest a- proposal {0k those units, This

constitutes a:non-résponsive bid, If “residential units™ (i:., condominiums) were desired by the

Town or fiécessary to make the boutigue hotel pioject.viablé and to procure. domipeting bids; the.

Town should have.issued a new RFP. By failing to republistian RFP that included a feference to-
resideitial units; the Towi deprived, itself, the Plaintiffs and other biddérs, including qualificd.
r_rﬁpb,i‘i@'bidd_‘ersi; of the benefits of free and open competition.

125. Upozi.-informaﬁOn-aﬁd':bélief; Défendant Aggicga'te & Co, corntracted to. acquire:
the: ,,658'—1‘1‘(":,1'1’?_ ttact adjacent to the lotation .of the pfquse&_ii Boutique, hotel projéct prior forits
subiiiission to the Town of a response to. the RFP on Décémber 6, 2013, bécause Defendant
A‘p_;ffeg_até,haﬁ ;ébéi'ved. as;;hra'.nqbs ﬁdxﬂ;bpe, érinore oj‘(ﬂic’.‘ ije"fgu‘:ridants in advancé of -tﬁq‘RFP or
submission of Defendant: Applegate’s. tesponse to the RFP that Defendant ‘Applégate & Co:

iwould win the bid. In addition, Defendant Collins stated in August, 2014, that lllle had named the
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b_outiq_ue hotel "The Dorchester,” which is the name Defendant Applegate & Co. had used for the
boutique hotel pi:oject.iri its bid submission in response to the Town’s RFP on December 6, 2013..
In addifion, upon ‘information. and belief, the: submission included a picture of a comiplex
boutique hotel project. design at the corer of South-Cedar Street and Richardson Avenue in
Summervillé that ‘was ‘enabled by- Defendant Applegate’s. liaving been informed about the
content; location. and. fiming of the RFP' before the RFP was advertised,.thereby causing
Defendant Applegate to have started _cr,éatixig_; that. design before: the publicatiofi .of the RFP..

Therefore, the award.of the bid to Defendant Applegate & Co. resulted ﬁ'omgnﬁcompetiﬁve

collusion, bid rigging and/or fraud between the Developer. and the Town. Thé-"l;ﬁs-aére‘ tract of
land. owned by the Town and the..658-acre tract of land, purchased or to be purchased by

Defendant Applégate & Co. are adjacent propertics in the official historical district of

Summerville and are listed-on'the National Register of Historic Places:
126. 'Theé response:to the RFP- by Applegate' & Co, included in part the following
“ﬁnanging,an{i‘ transactional Structure*‘prdposalz

. Without limifed guarantees from the Town of Summerville and firm
lcase commitments, the ability to finance the project would be extremely:
remote;. Bécause what is being proposed for the site has no: précedent,

there aré no avallable comps to be used to appraise the project. While the
development team is extrémely bullish-on the probability of success, the
bullish stance is- based upon intuitive intangibles that come from many
years: of -development experience and numérous sucééssfill projects.

Unifortinately, commercial. banks do- riot make. loans. based’ upon: a
developer’s intuifion and past stccess, Thé prorect is :dcallv su1ted tobea
model private-public partnership:

Applegite & Co. is attémpting to structure the:deal in siich a way'that the
base ‘case would; at worst, résult in a révenve neutral outcorie. for the
Town . . . and; at best, would result in substantial economic beneﬁts to the

center would be pald to the Town on a monthly basis. . . . The Pro_forma
rebate. fo the town'is currentlv prmected to be'$12.917 uer month from the
parage and $18.750 per inonth’ from thé conference center. The Town's,
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porﬁon ;0f the property taxes: are pmJected to be $9,672 annually foi the
garage: and $11,160 annually for the confe:ence center. , -, The sponsor/ °
developer WOuld look to the 'I‘own 1o oontnbute thc 1 58 acre tract owned

: Based upon. hard costs the total annual ta¥ on the Hotel' would be
$368 628 It should bevnoted that a8 gt_nﬁcantly lower progerty tax has

,rassessed valuc and some type of tax rehef If the Hotf.al= in fact, had topay:
taxes of $368,628, it would 51gmﬁcantly reduce the: wabllltv of the: project.
It would furthér- be- proposed that. the. Town would growde & lmuted
guaranty for that poition’of the constructlon 16an pertaining fo.the. Hotel

_sa
+*

1t is, anticipated that the: bank providing the construction ﬁnancmg will do.
so' based upon equity in- the amount of 20% of the total pro_]ect cost,
($6 056,725) and the bank: mmaking a loan for 80%-of the total project cost
($24 226 ,901). Applegatc & Co the Town’s' Iand, and local ‘partners will
provxde the required equltv ¥ (Emphasns added, )

427.. 'Theperiod for bids to be: submltted was' between November 10.and: December6,
2013, which iricluded the Thanksgiving Holiday. “This was it insufficient period for alléwing 4
reasoniable Tesponse; to the' RFP. The Town and its-officials contiived, colluded and liiiited:the.
titie period for responding to the RFFdeliberately so-that only Applegate. & Co.,.with ddvance.
notice of the REP, could prepare a resporise based on nonpublic; insider kiiowledge about: the'
project gaiiied fots one of friore Defendants priot-fo, publicatior.of the RFP:, Onvirfomhatiof and.

blief; préparation for thé résporise to the RFP by Applegate & Co;. began ‘long. before:

-publication of the REP on Noveriiber 10,.2013, afid -Applégate & Co. was awirded & coftract i,

responise. fo. the, Town’s: RFE; fo the gxclgs’jc‘)g_ of. all,-ot§i;r 'pf)tgntia[ bid dérs, due. t-Q advaice
kowledge-of g, RFP arid ddvance kiowledge. of the Town’s acceptancé of & proposal that:
included residential umits:

128, On May 14,2014, the Town of Summerville: did the. foflowing to advance the
boutique hotel projects
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A. Introduced as a first réadinig an ordinance to-¢reaté 4 “rédevelopment commission™
called the “Town of Summerville! Redevelopment Commlsswn 8 pursuant tg SC Code

'SECTION 31:10-30;

By, Discusséd 4 © ‘proposed- econoriiic development prolect, * whichi was ! code for the
boutique hotel project, -in an executive. séssion that lasted 51 minutes; those
discussions are uniknown to the public; and

C. Passéd a-sécond and: ﬁnal readmg ofan ordifiaiice to change the zoning of property on
West Rlchardson Aventie. ih Summemlle owned by -th¢. Town, from B2
“Nelghborhood Busmess Center” to: B3 .“General Busingss.”

"These acfions were taken without the: public being aware that their pirposé was to-

arrange and advancg the boutique hotel project, Upon ‘information. and belief; this firsi réading;

of the ordinanca to. créate the RDC was ‘taken without the Town having published notice as

required by law.

129, On May 28;.2014; the. Town held a'Special Council Meeting, at which it passed.

the; “second and final feading of ‘aii ordingrice to create the™ RDC Immediately afterwaids, the
RDC hiéld its first méeting; at which the RDC adopted its by:laws; elected its officers, including
Mayor. Collins as Chamnan and Lisa ‘Wallace as- Secretary: and elected eachi inember-of the
Town. Council as a member of the RDC:- This meeting;of tlie RDC was held illegally, and its-
actions therefofe até ifvalid, bécause fotice of the medting hiad ﬁofBeehvﬁroVEijeéji:gs required by
law, after the RDC liad"come info existence; and the' RDE had ot been lawfully created, Whiéri
thiése actions by the Town and the.RDC weré taken on May, 28,2014, all the Plaintiffs-and all or-
néarly-all Summervillé residents were unaware, and reasonably could not hiave been aware, of
thé nature, purpose; funétion dnd existence.of a “redevelopment commmission? afid thé RDC, and
ﬂiat".this‘.en'tity would'in any way finance or otherwise promote or facilitate the-tfans’fer of public
funds to a private develdper for the purpose of. building a privately owned boutique hote] project
in Summerville.
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130. 'On June 4, 2014, Town:Council held a Special Meeting.at-which thé Lawrence
Group 'pre_scnted'_only_a partially, éoinpfgtéd Veision :Qf;rits pfépbs'?ti- f‘Vis‘ii)nvPIap”’ for the. Town:
-of Summerville to a gp’mbfﬁ,éd meeting.of the Summetville: Town Council;, ‘tﬁe Stishmérville.
Pléhjlihg-épmfs_sfpx;;and the Master/Vision Plan Advisory Committee.. This meeting was not:
propeily held of noticed. At this Special Couricil Meefing; the Lawreticé Groug *advised thiat the-
r,é\;zfs'ed dodiments will Be: provided' fothe town fiext Wweek and the: town will make them:
'availabié"t_o_j the Rublibsyi'a the town:website.”

131, On Jutie-9, 2014, the Town of Summerville’Planning Commission published a.
‘notice of a public héaring purporting o ddvise the public-of'a Public Heariitgito be held on furie-
16, 2014, using-the: following: language:  “Request to, amend. the Town' s."[8ic] Giutent
{_,G}(j;"pp’rehen'sivg‘-'P]au,iZ(}QQ;iOlI_ with the- prepared Vision Plan as -an 'Updatex'ancimejcllib;it that
wis Gorifusing, inarticglate, ibsufficiént and ibadéquate:to inform the public-of the true nature,
scope and signifiance:of the hearing: Thefé Was nd meéiition of 4-boutiqué hotel projéct in'the
notice.

132. On Juné9,.2014, at apptoximately 5. puii, a “draft” of the Lawrerice Group’s
*Vision Plan,” consisting of ‘approximately 373 pages; first 'appeared onthe"Town’s website.
This was. the first publication of the Visior Plan and the first” opportunity, fot Suminierville
Citizens 10 fead the Vision Plan, The: publication of the. Visié}g Pldn afforded ng effective
-opportunity, for Summierville residents who donot use the fiiterriet to réview the:Vision Plan,
Ariorig the Visiofi Plan’s fecormenddtions was onie to créate a Redeévelopimient Comiission and

a Redevelopment Fun;f-tb“‘quaniic,-ﬁ public/private partriership’ to. dctas an ageht for f'_l'-ie Towii

in getting development contracts financéd.with public-and piivaté:finds. Vision.Plan. Code and
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Policy Report; Sec: 6:1 and Set. 6.5, 38, The Vision Plan also mentions 4 boutique tiotel at-the

‘Gormei of South Cedsr:Streetand West Richerdson Averue gs:a “developnient opportunity;”™ see

Visior Plan, Infractriicture-and Devélopimént Plas, at 72; bitt niot as 4 top fenpriority, sée Vision

Plan; Infrastructure-and Devéloprient Plan; at 109 and Vision Plan, Reconnaissance Report, at

36, The Viston.Plan-posted on the Town’s website is still refeited to as-a “draft” ‘of June 9,
2014,
133, Ata meeting:of the Sunimerville Town Cotingil'on June: 11, 2014.(two days:after

“the draft Vision Plan was posted onthe Town's website), the Summervifle Town Counicil passed

* thé "[Tatroduction and firét readiiig of an ordinance (by tlé only) to amend*the Town of

Stmrmerville, Compréhnsive Plan as. ariended by:adopting the Tovn, of Summervilie. Vision

Plan- and. appending. thie Vision Plan as:4n update to, the: Compreherisive Blan:” (Emphasis

ddded:) This notiéd is:confusing, inarticulate, insufficient dnd inadequite to-inform the. piblic of

the true riature, scope:and significarice of thehearing. Thére:was fio mentin o a boutique hotel

‘inadequate: tioficé ‘arid fig. public: hearing as.required by law of ouncil’s intention to-update of.’

4inénd the Town’s Compreherisive Pla (60-pages) with thié new: VisionPlan (375'pages). Prior

16 W&, irst. feadingofi'Juirie 11, 2014, ihe public liad ‘inadequate opportunity-fo, réview ‘dhd:

understand the Lawréngé Groug’s Visiois Plas and to b aware.of aiid riderstand.that the- Town.

would amenid of update ihe Town’s Comprelisnsive Plan with the Visior Plai,

134. O Juné 13, 2014, the Secretary of State of the State of Souli Caiolipa issued 4

Chfificate. of ' Incorporation for. ‘the “Simimerville Redevelopment” Corporation”  The,

Summeryille: Redevelopmeit €ofporation was not validly created, and.its purported” meetings

and-aclivities Were-tiot validly noticed:and held, ifv part becaiise nofices were nottimely made
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anid perfainied:to, 2 “Summigrville Redevelopment, Commistion™ rather thian, - the ““Summierville. -

Redevelopment Corporation.” (Einphiasis added.);

135 On Jufié'16, 2014, the Town published nolice 6f a teeting of the “Summerville,

Redévelopment Corporation” to bé held ot Tuné,25; 2014; haying in part theé followinig agerida:
‘“If . : . Public hearmg on; the ‘Summérville- Redcvelopment
Commxssmn s Broposed Redevelopment Plan {Town’s Vision Plan)” and

i 1| Adopnon of Surimeérville Rédevelopmest Plaf (Tovwn’s. Vision.
Plan) and Tecomimendafion fot: approval by Summcrvﬂle TFowi, Cmmcll g

This notice-was insufficiént dnd unlawful, in part because: (1) the rioti¢e:was not timely

pubhshed (2) the'noticé Was published by the Towdi bit;was not published by-tﬁé.-xéé,;wmgij,.- :
;digféﬁq’t “Yet svdi_‘i’ed*iy:,_gs;';‘;sf;-a(43_)_;11;e. notice! was. inadequate. and ‘confusing' as: it was 'pubii5h65
regarding a-“Pioposéd Redevelopmient Plai™ of the- Surhthéiville: Rédeveloptieiit. Comtission:
-rathier thanof thie separate-entity called ihie Sumnerville 'Ké@gyelbpiﬁeﬁtgcéém;pfa_ii'iiq; @):the:
inotice was for ameetiiig.of the Summeryille Redévelopriént Corporation, biit S.€; Code Section:
'31:10-100(d): requites fhiat the “commission [nof the; corporation] -shall hiold 4 public ‘hearing B
‘prior to adoption of 4 redevelopment plan;” and (5) the public-did, not know: and..could ‘not
reasoiiably Rave kiiwii fimely the final contént of the Town’s Vision Plan or’ the meanifig.of
the phrase*‘Adoption ofﬁummervﬂle 'Rééevé.lﬁpmén?ii*ian;;;’f-

136. The fsﬁmﬁlefvﬂie ;Rat_iéyelqpmént- Cominissioi- and. the ‘iSﬁﬁuﬁ@fﬁlié.;'

r@qqi_rem;ents of the --$‘euﬂi.stholiﬁés'cpxﬁqriupit‘y" Dévelopinent Lat, which }i‘réfé“‘i:ii‘rcumvéﬁfa@i‘
aiid:niot-followed: when the. Town adoptediits Vision Plan; when'the Town, faflier then the RDG;

published: & Requést for: Proposals;;, and whien the RDG-adopted asiits Redeveloprient Plaii the
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Town’s- Vision Plan, rather than going.through the. procedure: laid out in the statuté.for oreation:

.and adoption.of a Redevelopment Plan, Which réquires, intef alia;. . public earifigs and public.

inpii. Therefore; tiny purported adoptionof the Town’s Vision Plan as hé Redevelapment Plan:

of the ‘Summérville, Redevelopimeit Commiission or the .Simimerville: Redevelopiient.

Corporation was void dnd unlawful;

137, On Wednesday; Jane; 25, 2014 béginning at 5:30 pun,; the Spmimervilte:

Redevelopriteni Coipioration piirporied to hold a meeting-‘and. 2 public, hesring regarding its
‘proposed adoptioit of the Town’s Vision Plan as thé Redevéloprhert Plan of the: Sumserville
Rédevelopmerit Corporation, This publi mceting and hearing wete unlawful becatise; intér alid,
Hofice:of the meeting was insufficient; the RDC had ot Been layefily, eredtédy and the RDC bad
not*followed - other. provisions: of ‘the Commuriity *‘D‘ex‘;éldp_nie{xt Law prior: to:-adopting- a.
Redevelopment Plan, 1t is likely.thai fHiere was no patigipation by'the public at this'public

mesting, becausé the public wasnot adequately pit on fioticgof the: heéning and significance.of

the:actions to be discussed at the publiciearing, due to the:failure of the: Town and the RDG to: .

 follow the Communify Devélopmeént Act; the opéri. meetiiigs law inder FOIA and the rapidity of

Deferidants acfioris dnd Déféndaits? sepeated use of undefined ferininology intérchangéably &id

inéonsistently-in theif public'notieés.; including “Vision Plan/* “Mastér Plan,” “Comipréhénsive-
nconsistently-in ‘their public'noticés.; including on Plan, , ‘Comprehensiye

Plai ““econoiic dévelopment plan;™ “Redevelopment Plan,”“Sunimerville Redevelopment

Commission” and *Summerville: Redeveldprierit Corporation.”

138. According to the minutés of the June 25, 2014; rigeting reférenced dbive; after
approving piior meeting minites, the:Chalirian “anitotinced the next itein Was & piblic hearing
oni the'Redevelopriient Cofporation's proposed Rédevelopment Plan and calléd fét any comiments:
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fiom the public; There ‘being:né; comments, offered, Chairman. Collins' declared the public

megting:closed.” There Was-no fiiesition at this ieeting of 4 Houtique hotél. fminediately afier

closing the public. héaring iportion of thé meeting; thé RDC .passed & résolution.adppfiig the- |

Tﬁwn-"stisiqn Plan as the RDC’s Redévelopment Plan. This tesolution was unlawful because;

inter alia; notice-of the meeting was insufficient-and unlawful; the RDC had not beén lawfuily

cteated; the RDC, 'had .not -créated a Rédevelopment: Plan as réquired by the- Comimunity

Development Law;, and. the; RDG. had, hot followed: othér provisions of flie Comminity

Dévelopment Law prior to adopting & Redevelopmient Plan.

139, OnJune30, 2014, the RDC applied to the United States Infernal Revenue Service

(“IRS?)-for. an Employer Identification Number (“EIN"). The:RDC has-applied fo:the IRS for a

'501(c)(4) tax-exempt status; which is ificansistent. with the RDC’s contractual obligation it has:

assumed to make:Interest-free loasis fo-private developers, . The 501(.¢)(4) tax ekempt status- is
inconsistént with the RDC being in 4 profit:makirig partiiership with the for-profit Devéloper arid

other privaté for-profit party Defendants:

140, On. July'7; 2014; the Town’s Financé Committee held & meéting at which.

- Defendant. Colling- arinouncéd that he’had femoved languagé abiout 880 residential. homics from

the Town?s Vision Plan. This staternent was.made after the purported adoption of the Town’s.

Vision Plan-as _th@'RD,C"@-Redengbpnjgn.t Plan; ‘on. June 25, 2014.- Moreover, the referencé to

ﬂle 880 fesideritial nidits-has not bieen rémoved from the Visioh-Plan appearing on the Town’s

website:
141, At a-daterusknown. to' the Plaintiffs; the RDE may have published notice of a

meeting t6.be held on Tuly 9,:2014; having in' part the following new business on the meeting’s
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agenda: “Authorize Chairman [Collins} to finalize negotiations. and execute & Public/Private.

Partnership Agreement’ between the f[_‘qwr‘x of Suxiiﬁlervilqu.«'tﬁe Summerville Redévélop:gqnt

Corporation and Applegate & Co” This notice, if publishied, was untimely, unclear; confiising,

insufficient, unlawfil and invalid. Neither the notice, the minutes; nor any otlier ¢ommunication:

published: by the Deféndarits informed the public that the purpose.-of the “Publi¢/Private

Partnérship™ would be the constiuction of a, boutique hiotel _Iirojcc_t_- and its financi'pg, including

interest-free and unsecired loans to the Developer, the issuance. of bonds and. the use of other-

Town fiinds from unspecified sources. ‘Moreover, the: RDC’s authorization of Chairmian Collifis
fo riegotiate.arid execiite the Pastnership Agiéemerit on behalf of thé RDC containing piovisions
unknown to the RDC: s ltra vires and consfitutes -an unlawfiil delegation of duthority by the

“RDC;

142. Cn July-9, 2014, the Town held a meefing (not a public hearing) at Which (a) a
second reading of an:ordinancé was giveii by Town Council. fo-update and aménd: {lie. Town’s:
approving' the: ado‘pti(;n_ by the RDG. ofi Ipne:gs,,'2014, of .the Vision Plan as the RDC's,
Redevelopment Plang and (c): Town Gouncil passéd a motion to allow Deferdant Collins to
fifialize negotiatioris and execite a Public-Private Partnership Agreément betwen the Towa, the:
RDCand Deféndarit Applegate & Co.. At'this meeting; Town Council:also voted “to amend the
Town's Comprehensivé Plan By-adopting the Town of Summerville Vision: Plan arid-appending
the Vision Plan as an update to tl'i_e- Comprehensive-Plafi," a¢cording to ﬁiihﬁ{és‘ O_ﬂ'tﬁé meeting,
The motion: allowing; Defendant Collins to sign a contract on behalf.of the. Town containing

pi;o’visioris’ to i_)e negotiated by him constituted-an unléwﬁﬂ;q_eleggtion of authority by-thie Town.
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143. As-a result-of the above, Defendants believed that the Visign,_Plaméffibially,hﬁd
become. thie Town's Compreliensive Plan; that the-RDC was in place, throughi:which the. Town
coild fanne! moiiey to Defendant Applegate; and that Council therefore could pidéeed to inforin
the public, for the fiist tini, that thé “économic development project™ the-Town repeatedly had
been discussing: in executive sessions was thc(,b',outiqué hotél project; it would consist of a Hotel,

parking garage; evérits facility, swimming pool; restaurants and condominiums; it would involvé

a 'Public-Private Partnership between the Town, 'the'RDC and a. private real c_:stateffd@vcloper; as:

well as. a bond offering, forgiveness of real estate takes; interest-free and:unsec¢uréd loans and
oflier financial concessions to Defendant Applégaté & Co.

144.  The Mayofr;_ Appicgate‘ & Coy; Applégat@’ and :other, Defendarits had E-e'eﬁ

‘negotiating m secret at least since December 18, 2013, when, at a Special Council Meefing, after

'aﬁ,ﬁkec&;iv&.‘Sess,iéﬂ,",tfle‘_Mayo_r was: _éuﬂibriz"e_d to entcif"intorffd’ri—binding'.‘né'gdtiéttibhs with "the-

.company thiat recently. submiitted 4n “economic dévelopment, pioposal," The. Defendants: did
-evetything they could to.avbid public Waténess and schitily of, and to keep secret; as long as
possible, the plans, for the boutique hotel-project and the Public-Private Partnership' Agreement,

‘in’pait by discussing those:matters. witliout public knowledge-and obscuring them in the fide

print.and hundreds.of pages:of the Vision Plan. As late as July-4, 2014, Defendant Colliris as,

quoted .in flie Summerville Journal Scene newspaper saying that *no Vision Plan project in:

Particular i at 'the fop' of {he list' for.the, fown. If the costs of all the proposed ideas were,to be: .

ddded1p the,t‘oktalj would accumulateto b_i}ficms .gil“‘-dollars. We 'ﬁavg_tq-.do what we can pay for."
Five days later, ofi July 9, 2014, after thé Council finally liad spent-seven moriths developidg the

Vision Plan, attempting to form the RDC.and causing the ToWi and thé RDCfo: adopt the Vision:
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Plan as an amended.update to the Town’s Compreliénsive Plan the Defendants disclosed to the
__p,ubli'c their plans-for.a boutique hotel project.

145 Df;spitej it being pursued as a Redevelopment Project under the Community-
Developiment Law, no publié hedring has ever beed held by thé Summerville Town Council, the
Town-Finance Cominiftee or the- Towi Planning: Commission concerning the Boutique hotel
project, ignoring the requirements of this state statite.

146. Only one reference to the boutique hotel comiplex appears in the Vision Plari. The
Vision Plan contairis over 300 pages, doés'not recommend that a boutique. hotel project be built
in, Summetville and docs. not list the boutique hotél project as one of ‘the 10 priority
fecommiendations of thie. Vision Plan to bie impleiented during the next five yeais. Ttié Visiof.
Plan is not a Redévelopment Plan créated and adopted according to South Carolina law; and the
‘boutique hotel project Was neither ereated nor adopted 45 4 Redevelopment Plan undér state law.

147, Two public: hearings were hield. concérnifig: the-Vision Plan;, one B’y-'thi_a Town's
Planiing.Comrhission ori June 16, 2014, and oné by the Town's Redeveloprerit Commission on
June 25, 2014. The boutique hotel projéct was not-discussed during these hearings..

148.  Ori'‘Octobet 6, 2014, the: Town’s Board of Atchitectural Reviewheld a meeting at
which Défendant. Applegate w.asgllowed_ to present to the BAR, for over thirty minutes, his plans
for-the boutigque hotel project. At this meeting BAR Chairman Phillip Dixon’ intimidated and
denied-the First Amendment free speech rights of citizens attending the meeting by limiting’
comineiits and-questions by mébers 'o_ﬁ, the 'pu‘blic about the project to three minutes. Dikon
répeatedly stated that the public could address only the appeararice of the Devélopér's drawings
but make ro:-othet comment; and Wa'.ﬁ}ed that; if aniy member of the public spoke, i opposition.to-

the project, he or she would be. gavéled out of order and escortéd from the room. by the two
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-D.é}'?el_dgiér’s; plans for-a boutique hotel project Violatéd the Eirst‘ -Ahi.i%ndirieﬁ,tifigﬁt,s of Plaintiffs

and others; and the Developer’s plans were reviewed without;,as requited by:law; the Developer

previously: having-subrnitted (0 .the BAR a completed:application available:for review by the:

public and without thosé plans previously'havifig been dppioved by-the RDC.,

149: On-Qctober- 27, 2014, the Town sent Defendant Faye Croft - written “courtesy

nttice™ of a meéting of*the Defendant BAR to be held:on Novémber 3; 201 4, ;r"e;‘gar_di‘xjgj the:

dtice:was réqiiired by law.

150. On November 3;2014, the' BAR: held & second megting; at' which Défendari.

g;pplegate‘~was"allQW¢@' to-present to thé BAR;, for ovér thirty iinutes, his plans for the boutique-

Hotel project. At thik ‘miceting. BAR: Chaifad Phillip Dixori.agai Timited public inpist, in
‘idlation of the First: Amendient, as described above regarding the previous BAR: imeeting tield
oti O¢tober 6; 2014:. This -Eonsideration;by-the BAR of the Developer’s plaris for a boutique
hotél projéct was-illegal becauscrit.violatéd the-First-Améndinent rights. of Plaintiffs and otheis;
;i'aa;z;gusé:the Developer’s plans were 16yigwed Without, as required by law, the Developer Raving
previously submitted'to the BAR a completed appli cation available for rt_;:_\iiewib.y the fguf)lit':; afid,
because.thicse plans:bad not previously bécn approved by the RDC: 'Bfafhﬁﬂiﬁﬁt's_(_)n ir'eadri_'@ the
BAR tihe-.fqll.owing“;snfﬁtsimqnis: in Paragraph'&a of the Pattniership. Agreement. fo. démonstrate to
thé BAR that its réview of Defendant Applégate’s plans wasunlawﬁﬂ

“The: prcuect site.arid afchiitectural design willi be. based on.the conceptiral

Drowded in Exhibit F . ... Priorto submlsswn for review:and approval to

any réquiréd public-agericy for-pénmitting or'éeftificate. of: appropnateness
DEVELOPER will submit :a- final demg;n for both thé PRIVATE _and’

PUBLIC IMPROVEMENTS to_the RDC for review* and approval.
—(EmphaS]S added.) ~ T
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Despite the .above, the:BAR'.did consider Défendant Applegates plans for 4 bonitique; hotel.
}Maro_jépf_an‘d told him to return with revised drawings for fiirther consideration: by the BAR:

151, 'Becausé Defendant Mayor ég]lihs aiid Defendant Town Coundil miémbers failéd.
.nd refitsed to hiold public héarings regarding the houtique hotel project, on Novérnber 6; 2014;,
the‘Suminerville, Présérvation Society and the Fast Historic District: Civic Association held a
public. meeting -at Dorchéster- County Council Chambets at which -citizens discussed and
éxpressed their concérms aboiit, and opposition to; the bogti_éué‘hotékprb_j}éct; Mayof Qollliqs“gnd
all Defenidarit Tawn- Council mémibers were. invitéd to aftend- this, rieeting:  Only ‘cgﬁnc{1
meribers Walter Bailéy and Robert Jackson atténded pitt of thi¢ meéting, O.ififormation and
beiiéti Defendants falled and refused té.,ifoi&_iiﬁialirc heaﬁngé-t§-;avoid a pubi_icﬂer_'m:)n_straitibn and
airing 6f oppisition to'the boutique hotel project and its attendarit financial fisks.

152 ik fesponsé 1o earning that the Summiervillé Préfervation, Sociéts: and the East
ﬁ_igtbi’i"c'"ﬁistrict'éiyié,;As‘sdpiafﬁbn would sponisor and hold'a public-hearing about the project on
Novémbér -6, 2014; Defendant Collins .and the Town: scheduled and held. in. re_spons;_é, an
“ifforthational mé"_eﬁﬁglf"- (riot a public hearing) on Novembei 12, 2014 That tightly controlled.
‘meeting was-allowéd 10 Tast only one hous, most ofwhich time was tsed by: propanents of the
‘Project selected by Magor Collins; who.coitrolled who would:speak. arid when. MayoF Collis.
‘began 'the.meetingb_y;gl’lpwihg'nefendangﬂﬁgplggate about thirty minutés to'promote and explain
his latest design. of thé project,. followed ;,b)?‘a- suceession.of ‘sevetal proporierits of the projég't
beéing allowed by the Mayor to speak, often about sports- history-and other irrelévancies, to
-orchesirate and conttol the inforniation. providéd at themeetmg to-avoid of minitnize negative

coiminents against the firoject..
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1537 On November12, 2014 immediately after: the Town’s “informatiorial megtinig™

g feferenébﬁ above, _thézRI_)_;C'.héId a meeting “to. ‘reviewJ fd_i:ua;'?pi:_dyal_ ¢onceptual plans for The.

Dorchester Project,” whichis the name given to the boutique hotel project,

154 On Novémber 19,2014, ofic:ot mdte of the Deféndants placéd, afid. authorized the:
placement of, a full:page-advertisement on page 8B.of the Summerville Journal Seére newspaper:
-Sﬁiﬁ.ﬁé that the “Residences at the Dorchester,” which ar¢ the condominitis of ihié boutique.
hotél- project; -are. “Now Available For- Sile!™ and Solicifing: buyers o “reserve your:
:Condominitim Homie” tioiv: That advertisément also states in part:

“The Re&ndences; at the ‘Dotchester are- part of Surmmerville's new
Bonitique Hotel Complex and offer resxdents all of the Hotel Amenities.
mcludmg 4 fine dining Restaurant, Roof-top Bar; Pool, Fllness Center

Garage Parking, COnference Rooms, and Business, Center

‘Sales. Office: Hours iare Tuesday-Sanirday ~from 10-6° .
RemdencesatDorchester com”

This advertisement ¢ontains false and: migleading representafiofis ‘and information, because fhie
projéct: Hias never. beeii approved, and idy riéyer be approved, by the BAR and offiér required:
authorities] the Public-Private Partnérship- Agreément and- other actions by the Defendants are
unlawful: mﬁ.-the,yietdré§: i)ft}ie,pr_opq'se(fneondgmin_iumsz‘foi;"sa'ie, shown in the 'aci\?ertifsemen_'t as.
being. for sale, specifically have' not béen approved by the: BAR afier two -previois BAR;
nieetings.

155. .This: 66:room. hofelitoofiop. bar/estaurant/garage/34  ‘condo/cofivntior

<Genter/swimmiing pool;project complex ori'two. acfes of Jand i the heart-of the Historic District

 atotie of the towii's buisiest intersections appears to be thie highest priority’of Mayor Collins and -

the "Town .Council:. Constriiction will take two years and requiré the destitiction of several

historic: Houses and the oldést pifie ifi the:"Flowertown ifl the Pines (The towh motto is "The'
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Pine is Sacred.") The 4nticipited and highly touted 60 new jobs created by the projeét will be-

mostly low-paid ropm cleaners and garage attendants.

156.. Previous "boutique” hotels.in Summerville have faflt_;d because; unliké Charleston,
Stimmervillé is not ah-ovemnight destinafion for tourists of business travelers nécessary 1o sustaii
an expensive hotel and convention cefiter. Moreover, the Suimmerville inarket has become more

Interstate-26.

157. If the-boutique hotel _prbj_bdt..fails, the.town:=owned convention-center. and .gafage:

will also fail, ledving taxpayers with. a- staggering $12 million debt and a two-acre- “White:
elephant™in the heart of dovmtovm Summerville.

158., Mest, of the traffic fidim developments in newly aniexed, dreas is charinéled
through ‘the Historic District, where-the main failroad érossings leading to 1-26 -ate. located.
Traffic-is ‘the No. 1 coiiplaifit of Suinmérville -residénts;  aiid: the: hotel/corids, ‘eonplex. Wwill
greatly aggravate the ¢ongestion,

159.. The bouitique hotél project is too massive for-thé selétted location:

160.. The boutique hotel project: as, provided in the Partnerstiip. Agreement: will usé
taxpayermonéy to subsjdize a privatédeveldpierit that may siot he and probiably is fiot feasible;

161 The boutiqus: hotel project as provided in the. Partnership' Agrdement Will 1ise
,taxpayerimoﬁe}f td-~g§hgpe§e’-witﬁ‘ éthg;’;SumﬁjerVHIe businesses that collect the taxes that will be:
used to findnce thié boutique hotel projéct:

162. The Town Hlas been. failing; and Wwill con't.ixii_i!:-tp- fail,- . violation -of its
Coifipreliensive Plan;. to fix dangerous sidewalks; add .or feplacé antiquatéd street lights: piit

electrical lines and wires underground; prevent continued ‘ﬂgoding; fix dangerous and decaying.
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‘toadg; and ¢reaté.and:maintain othier necessitiés -fof,gi;biip health dnd safety, opting istéad 1o
finance: and promode. the; boutique- hotel project. Many: -of these’ inifrastricture “repairs até
récommerided in the' Town's Comprehiensive Plan and'in tie Vision Plar,

1_6'3'.., Plaintiffs® and otvb'er;"si;immer\iﬂl’e, feésidenis® téquests to Deféhﬂﬁi}fs‘.—'t& review-
Mé;yoi' .Gc_)llii;'s répliés to. requests fgﬁ"ihfonpﬁtion and ‘réview of the project by-‘claiming and.
ex¢laiming; "It is a'doné.deal!"

164., Defendants that are _gqyéi*-mﬁental entities 'have*_fe'spondeg to..Pl'ai_ntiﬁ"Lé’ Téquests .
,i‘of- db‘qum‘ents-péngiﬁiﬁg fo thie boutigiie hqgel project ﬁufsﬁani_ta'{lﬂ‘dlg @itﬁ&fhyiﬁo’t respoiiding:
’(To,éﬁ‘_ménis requested. .

165., Dﬁ@n@lﬁépt, Collins &g other Defendants have promoted the boutiquie:hotel project
using, Aider: th'e-x:_o;iof‘of'state-'1aw; deccptive, ntiifiidatifig, bullying:ahd other.uslawful actions:
and tackics fhat viplate Plaintiffs’ First; Fifih and Fourteenth Amendment rights fo. fre¢ scech
.and dssociation; .due pr&qus's ahd €qual ‘protection.‘'of the laws; and other laws.and .customs,

of the f@l,.l@wiﬂéi‘-

A, :Orchestrating an “informational meetmg” (not apubhcheamng) on
November 12, 2013, -at which; Defendant. Colling arranged for
: mdnnduals 1ncludmg those whose: orgamzations réceive;monetary.
beneﬁts from the Town; {0 . speak for: the: pro_]ect, and deterrmned
Wwho would speak and-when about the pl‘O_]eCt 0 85.to maximize
‘comments favorablé; to the pro_wct and miniiize -comments
-:opposmg the: pro_]ect,'as descrlbed above,

B. ,Pronouncmg loudly-repeatedly andtin error. that the. boutxque hotél
‘project is a “done deal,” apainst whxch pubhc opposmon would bé
‘worthless and futilg, When thé projéct is vnlawful;
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Biilying, ndlculmg, speaking loudly : and cutting off statements by
sothe of the Plaintiffs and othér citizehs in n intimidating maniér,

Trymg to .stop- and prevent the Plaintiffs and other citizens from
opposing the project by misleading them; shouhng them down
keeping thém unihformed , charging foi Town responses (o, FOIA
requests and conducting buszpess in sopret a}ngi non—trapspg;enﬂy,__

.....

t.he approval 6f “Town' Councﬂ' appomts and can remove and
replace, at his home where he sefves’ ‘them food and drmks to
carry favor, with them and 6 inflience and attempt to influence
them to make decisions favorable to.the boutique hotel project;

Withholding information from - the. Plaintiffs and the public,
mcludmg but not lithited to chargmg ‘citizens large-sums of ] oney
1o obtain mformatxon about the bouti¢jue hotel pI‘O_]CCt pursuant to-
FOIA; while sxmultaneously signing a contract’, to pay the
Developer up to $400,000 to finance the costs of advancing, the
pro_lect abouit whichi citizens sought information pursuant to FOLA;,

M:sleadmg' Plainitiffs and the publi¢; including but not limited to
usiig. misnomers; failing to ‘provlde timely, clear and
tinderstandable notices of proposed zoning changes, -scheduled
meetings; hearings and. other events; and actions; and obﬁJscatmg
the true nature. of the project by calling it, first, an- - £CONOMic
development pro_]cct and later; & “bouthue hotel,” both of whxch
are: misnomers;

Pushmg the project to ﬁllﬁII a Campaign promis¢ {o @nd for
Déferidant’ Collins’-real estate. developer friends and Supporters,
mstcad of followmg the pnontles estabhshod ‘by- the Town’s
Comprehenstve Plan oT necessary t0 ensure. the public'| health and.
safety;

Violating numerous State and-Town laws; ;ordina,qcés and ‘custonis,
as stated herein; and.”

Publishing or a]lowmg t6 be pubhshed unaiithorized, false and
iisleadifig _statémeénts in theé newspaper : about. the availability of
condoxmmums that Have hot be¢n approved by the BAR: and othier.
govcmmcntal entmes
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166.

Defendants' have violafed; and have conspired to-violate; the Constitution of the

United States, the Constitution of theé; State of South Carolina, due procéss of law, tlie equal:

protection of the Jaws, and: various State and Town statites, ordinarices, regulations and custorns,.

in.numerous respects; icluding but fiot liitited to.the following:

A..

The Partnership Agreement violates Article. 10, Section 11 and Article 1 0, Section:

14. of the South Carolina Constitution in numerous- respects, {nCIudin‘g but-not limited to the:

following:

2

Nexther the State of South Carolina. tor any of its subdmsmns,
fncluding: the Town of Summerville and the RDC, may be in a

“partnership” with any private person or éntity or indemnify or
pledge to Indemmfy any private person or entity for any reason;

The Paﬂnershlp Agreement piirports. to- make the Town and the
RDC “partners” with ‘a private Developer, thereby mak:mg the.

"TOWn the'RDC and the: Developer fiduciaries with éach other in

conflict with thé Town’s and the RDC’S fiduciary- obligations to

the taxpayers; thereby, making a private Devéloper an: agent of the.

‘Town.and the RDE with the.actual, implied.and apparent authority.

to act- for and bind’ in contract the. Town and the RDC; and
potentially €xposing the Town and the RDC to unlimited hablhty

for unlawful acts of private parties;

The Partnership Agreemcnt requires the Town and thé. RDC to

iridemnify private parties for losses that may ‘be suffered.by the.

Developer, theieby potentially exposing the Town and the RDC to
greaf and unlimited Hability and which require the RDC. fo

compensate .private: p_artws for any-environmental dar_nage_ which.

could be astronomical, given that thie project will be Jocated on or
near-wheré one or inore gas stations, existed for decades and from

‘Wwhich petroleum may have leaked and may leak: causing

contartiination;

The Partnershlp Agreement does'not require the private Developer

the wrongful acts-of the private Developer‘

“The Partnership Agreement purports to.réquire the Town ‘and the

RDC topay attorney’s fees and costs to the private Developer;

65

to indemnify the Town or the RDC for damages caused tﬁem by

ROA 0107

ks

[ —




0.

10,

11

12

13

The: Partnership Agreement purports to require.the Town and the
RDC to be a “partne with a private: Developer owned"' and
controlled, and w]nch giiay becoms owned and controlled ii'whole
or in part, by parties tnknown and unacceptable to. this' Town of
RDC and-who may be itresponsible and undesirable.as. partners of
the Town.and-RDC;

The Partnership Agreément does not preveit; restrict or limit the
ab:hty of the Déveloper or of the spec1a1 purpose: ennty (“SPE?’)

'formed or:to be forméd by the Developér to. acquire and transfer

txtle and -own and operate property. to “sell ownershjp of control of
themselves to- any third party without the consent of the Town or
the RDC;

The Partnership: Agreement requires,, the. RDC. and: the Town fo

"plédgé or loan ifs éredit.for the bénefit of the private: Developér,

which is an-individial, company; association or ¢orporation;

The Partnership Agreement requues that'the Town and’ thé RDC.
become: joint owners in an association-or Jomt venture:among the,
‘Town, the RDC-and‘the private Developer,

The: Partnership Agreement provides that $3;750,000 to be loaned

to the private, Developer by the RDC using, proceeds whlch may be

Obtained by bond iridebtédneéss of the Town; and which will.or may
be. genéral obhgatlon debt;

The Partnership Agreement provides that the $3,750,000 loaned to
the private Developer by the RDC, interest free and’ unsecured will
be used for development of pnvate facilities, including the. hotel;:

The: Partnershlp Agreement prowdes that $5,200,000 will be
granted to. the private Developer by .the: RDC. uising proceeds:

:obtained by bonded ifidebtedness of the. Town,, which will or nay

be _gerneral obhgat:on debt “together with othér funds (1f any) of
the Town: 1dent1ﬁed by the Town' for.such purpose;” Partnershlg

(Aggeement Para: 11 at 7

The Partnershlp Agreement provides that the $5,200,000 granted.t6
the privaté developer will be: used to develop public buildings;.
mcludmg 4 conférence Center and a ‘garage, which will benefit
substantially the ptivate developer, give. little or no benefit: to the
public as they are nof needed by the Téwn'or recommended by or
listed. as. 4 priority in the Towh’s Comprehenswe Plan.or Vision

Plan;
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14.

15.

16:

18,

The existence of a partriership mcludmg the Town and the RDC
with a private Developer creates imperinissible conflicts of interest
between the partnership and the Town, obligated by law to regulate
the boutique hotel project that is the sub_]ect of the paﬂner‘;hlp,

The Partnership Agreement requires the Town and the RDC to
spend monies and fo incur potential liabilities that could.or would
drain and prevent tax monies from being spent on infrastructure
improvements and other greater priorities,.including those stated as
priorities in the Town’s Comprehensive Plan and Vision Plan;

The Partnership Agreement requires the Town and the RDC to use
tax-dollars collected from ceftain businesses to finance the creation
and operation of businesses that will compete directly Wwith the
businesses from which those tax dollars were collected;

The Partnership Agreement provides that the Manager who- would
operate the private hotel. and condominiums is the same as the
Manager who would operate the public convention -cénter and
garage, and that the public convention center and garage would be
operated in certam respects for the beneﬁt of the private hotel and

condominiums, thereby creating conflicts of" interest: and.

commghng of’ functlons, property, costs and profits among private
and public parties; and ;

There is no effective remedy for the: RDC and the Town if the
Developer does not repay the $3,750,000 loan.

B. The Partnership Agreemert and all agreements attached thereto are qnléwfui',

invalid and void ab initio for many reasons, including but not limited to the following:

1.

Defendants have not complied with the. provisions. of the Commusity
DeveloPment Law required before the RDC can enter into a contract
or promote a Redevelopment Plan and.the Redevelopment Project that
are the subjects of the Partnership Agreement;

The RDC was required ‘but failed to publish a Request for Proposal;:

instead, the Town published the Request for Proposal;

Defendants have not complicd with the provisions of the South
Carolina Local. Govemment Comprehensive Planning Enablmg Act of
1994, and with other applicable laws, ordinances, rules and
regulations, mcludmg but not limited. to having violated S. C. Code
Ann, § 6-29-540., in part because Defenidants have authorized new
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§tructures, public' buildings and other facilities in the Partnership
. Agreement, and elsewhere, . without the.location, character and extent
of the boutique hotel project, having, been submitted to the Town
Plafining Commission for review and commient as to the compatibility
of the proposal with the Comprehensive: Plan of the Town; and the
"Town Planning Commission has failed to review and comment on that
compatibility;

4. The Agreements have nof been signed by the Secretary of the RDC, as
required by SC Code Scctlon 31- 10-90(14),

5. When the Partnership Agreement and the contracts attactied as exhibits thereto.
were signed, the Dorchester, LLC-did not exist as a legal entity;

6. The Partnérship Agreement was made before all regulatory approvals
were given and which may never be given; in fact, the BAR has not
apptoved the coriceptual illustrations attached as ExhibitF to the
Partnersmp Agreement, which is thé only project allowed by and that-
is the subject matter of the Partnership Agreement;

7. The RDC did nét validly exist at the timé the Partnership Agreement”
was sngned by the RDC;.

8. Thé: RDC did not valldly bave officers at tli€ time the Partnership
Agreement was signed by the Chairman of the RDC;

9. Theagreements requiré the Town and the RDC. to spend tax money in
violation of S.C. Code -Ann. § 6-1-530;

10. Upon information and belief, Deferidant Town of Sumnierville (not
the: RDC) selected Deferidant Applegite &. Co. as the Redeveloper
through a seemingly competitive bid process. for the boutique' hotel
project as a result of* anti-competitive collusion;

1I:. The Partnership' between the Town, the RDC and Defendant
Applegate &.Co. wis created as the result of illegal anti-competitive
collusion between those parties and other Defendants with respect to
the bidding pursuant to the RFP;,

12. The Town’s failure to. tepublish thé chuest for Proposal' after
receiving a nofi-responsive- bid from Defendant Applegate & Co,
deprived the Town, 'Plaintiffs and other taxpayers of Summerville of
the benefits of free and open competition; and

13. Essential terms of. the agreements were missifig at the time each
respective agreement was executed, and in some cases continue to_be

p—

68.
ROA 0110



C.  The Defendants-have violated the Community Déveloprient Law in numerous.

mlssmg, the parties. did-not have a meeting of the minds by agreejiig,
on essentla.l terms of: the contract.

téspects; including but not limited to the following:

1.

'The RDC has xssued no‘Request for Proposals tg redevelop the Town s
property with the bouthue hotel pro_]ect and the 6ther requlrements of
S. €. Code ‘Sectioni- 31-10-110, mcludmg the réquirement to-advertisé
for bids by- public notxee pubhshed once a week for two consecutive
weeks; have not been followed thé RFP 1ssued by the: Town.is not .a
valid substitute for the REP requu-ed of the RDC by the Community
Development Law; the RDC cannot- partlmpate in the projéct untjl and
unless the RDC: has 1ssued a valid RFP for the. pro_]ect and;otherwise

Hag-complied with: 8C Code Seétion 31+ ST 10

Ifa valid RFP was issied, for the pro_; ject, the RFP mtenhonally d1d not

include a request. for .condominiums. “and, ‘therefore; aIlowmg‘

coridominiums would violate the REP and the: Commumty

TDevelopment Law;

- The'RD'C has: not preparefi of caused to be preparéd, and has not
xecommended; Redevélopment Plans for a Redevelopment Project to
the - Town of Summerville;. instead, the Town hag prépared-

Redevelopment Plans, ‘and. the. RDC. ‘has purported to adopt and
implerment the Towh's Redeve]opment Plans and Project, in vxolatlon
of ‘S€ ‘Code Sechon 31-10- 90(4) and ‘other provisions of the
Commumty Development Act;

The RDC has not enteréd ‘into: ‘Gofitrdets: “in. dccordatice with the
Redevelopment Plan“ created by the. RDC ds requlred by s, C: Code
Section  31-10- 90(6) and other provisions of the: Commumty
Development Act;

The location of the boutique hotel project is riot 4 blighted rea or a
consérvation area within the meaning of the. Community Deyelopment
Law .Defendants dellberately caused,, -and conspifed! fo _cause,

property owned by theé Town at the Iocanon of the-project ot to- be:
miintained to contrive:a false claim that the area was “bl:ghtecl” ora
“conservation drea,”” in ordér to attenipt: to justify creating. the RDC:

-and the bouﬁque hotel projeet as being necessary.and pérmissible;

“Thig ‘officers and by—]aws of* the RDC have never béen chosen .or

adopted by the RDC at-a properly not1ced meéeting. or at a -valid
meefmg of the RDC
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10

11-

12,
13.

. surveys, studies or pIans necessary to carry out the purposes of the

14,

15.

The RDC has puxpoﬂed to enter into- the Partnership Agreement and
other agreements in an’ invalid manner; due to the agreements not
being signed by the Secretary or the Assistant Sécretary of the RDC;

The. Town did not ‘publish a notice of intent to consider passage of an

‘ordinance. to create 2 Redevelopment Commission, as required by SC Code

Section 31-10-30(a);

‘Required public. notice was not published by the RDC before-the RDC ‘met

and conducted business;

The RDC did not follow the proper procedures for créating a. Rédevelopment

Plaii, as defined by S.C. Code Section 31-10-20(15);

The Defendants who are commissionérs of the RDC have failed to exercise.

proper control and supervision over contracts signed for the RDC by
Defendant Collins as-chaitman of the- RDCG; instead, the commissioners have
unlawfully delegated “blark- check” authonty to Defendant Collins to
negotiate the terms of and 10 execute. contracts: for the RDC, iin violation of
the South Catolina Conslltutmn and S.C. Code Ann. § 31-10-60, just as those
cominissioneis gave Defendant Collins “blank check” authorlty to.negotiate
the terms and to execite contracts for the Town in Defergdant Collin’s
qapagii‘y as Mayor of Summerville;

Upon information and- belief, the chairman and some commissioners of the
RDC have direct or iridirect interests in violation of SC Codc Section 31-10:

70;
Upon information and belief, the RDC has not miade or caused t¢ be made any

Commiunity Development Law or made or caused to be made-a contract with
anyone to make those surveys; studies: or plans, as required by SC Code
Section 31-10-90(9); _

The RDC. unlawfully has obligated 1tself in the Partnershtp Agreement to

acquire property from the Town for the boutique hotél project, when the’ Town

has not “approved the’ Rcdevelopment Plan as heremaﬁer prescribed,”
required by S.C. Code. Section 31-10- 100( 'b), because the RDC has not
created a Redevelopment Plan as réquited by the: Commumty Development
Law that could be approved by the Tewn;

The RDC has rot created a Redevelopment Plan as required by the
Commurity DeveIopment Law that contains any of the requirements in S.C,
Code. Section 31-10-100( c); instead, the Town hired third parties to create. a
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“Vrsmn ‘Plan™ and, the RDC purported ’to adopt that “Vision: Plan as the:
“Tawn’s ,redevelopment p]an

.16, The RDC did.not Hold:a valid public. heating prior to<its:final adoption of the-

RDC‘S Redevelopmiént) Plan; and did- niot pronerly notice that public. heanng,‘
insviolation-of SC'Code Sectxon 31 10-100( d);. instead, the RDC: purported to.
adopt the Town’s “VISJOI‘I Plan i violation of the Comrnumty Development.
Lawy

17, ’Ihe RDC violated all of the. prov1srons of S€ Code- Section: 31-10- 100( e),G
imcludmg but ot lindited. to. the. RDC’s not Submitting 10, the' Town: a- -
,redeveloprnent plan; the RDC’s not; domg the -following: “[p]nor 0
.recommendmg a redevelopment plan to:the- [Town] for approval - “utilizé the
local private pIanmng, ﬁnancmg, and:fi nane1a1 setvices to'the greatest extent
‘possiblé.. . 4" and the RDC’s rot" con51der1ng whether. adequate provision for-
traffic and. vehrcular parkrnghad ‘been'made;

18. The Town drd not: “approve :amenid of - feject. e . redevelopment plan as

snbmrtted” to the' Town by the RDC, as reqmred by SE' Code: Section 3110~
lOO(f) beealrsethe RDC dld not submita Redevelopment Plan o the Town;,

19, ‘The: RDC' has oblrgated 1tself din the Parmershrp Agreernent to: acquu'e
property, ‘hils execited: contracts and, “has taken othef actions: :hiécessary 1o-
cérry out ‘the” boutigue: botél ‘plan, - -without havmg first’ ‘credted - a
Redevelopment Plan;and’ having obtamed Town approval of ‘b’ "RDE’s
developmentplan, mvrolanon of SC Code Séction31= 10-100(g),

50, The-RDE. has. conttacted. for it to- transfer real property’ to-the DeveloPer it :
violation-of:the reqmrements in SG Code ‘Section 31-10<110(h):that ariy-sale-
ér transfer of real propertyto-the Developer. fror the: RDC be.fi

‘in.accordance:
witlhi the: Redevelopment Plan” and thatsany“sale, exchange o other transfer;,
and: any agreement relatrng therefo, be: made only-after the; approval of thié:
RedeVelopment Plah: by the Town and- aﬁer public notlee and .award. s
specified in subseétion. ( ¢) of this section’ ", the RDCY has ‘not’ created a
Redevelopment Plan has not -obtained the Town’s approval of a.

'Redevelopment Plan-and has not complied. with any’ of the. fequest for
proposal ; and notice of request for, proposal fequirements-of SC Code Section
31- 10-1; IO(b) and. ( e), and:

proceeds to ﬂnance the boutrque hotel pxo;ect aﬁer passmg those proceeds
throngh the RDC that scheme vrolates the mtennon and requzrements of the

-accordance w1th the requrrements of the Commumty Development Law,,
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mcludmg that the bonds be fepaid. and the _expenses of 4. Tedevelopment
‘project’ be paid only from the profits of thie pro_]ect ﬁnanced by the. RDC ‘

D. The Defendants have violated ‘the South - Carolina Local Governmerit
- Cornpreliensive Planninig:Enabling Act of’ 1994 in nufrierdus respects; ficliiding but.not limited
to'the following:

I, Plamnff Faye Croft: was - not provided: adequate or xeqmred not:lce of
1he Town s mtentlon to rezone property at; the locatlon where the

,Scctmn 6-29-760

2. Défendants have wo]ated 8:.C. ‘Code Ann, § 6-29-540, in part because"
thie. Town. and‘ the: RDC. havc aiithorizéd néw structures,. public.
bmldmgs dnd’ gther: facilities: i the Partnershlp Agreement and
élsewhere, without tlie logation, character and exteiit of the' bouhque
hotel. pro_;ect havmg been submltted foi the Tovm ‘,Planmng,
-Comnnssmn for: rewew 3nd comment: a8 to fhe compatlbllxty of the*
,proposal with the: Comprehemwe Plan-6f thé. Towsi; and ‘the “Town,
iPlanmng Cormission- has failed to review and cominent o that

compatllnhty, vand

3. -Gpponents of the houthue hotel pro_]ecf have ‘not been alIowed to.
participate in med;atnon or other good fa1th negotlatmns w1th the
Defendaiits 16: attemgt to-desdlve thmr dlfferences regardmg the:
bouthue hote] project.

4.. The Town:violated S.C, Cade Sec. 6-29- 530 by fanlmg {0 notice and
hold a pubhc hearmg on ‘thié’ amendtnent .and update of ‘the

E. The Iﬁeféndants have ‘\riolaléd' the Towﬁ?.s;fpr_dina;iqesﬁi‘m numergus 1espects; .
iticluding but fiot lirhited to the following:

I.. The Town and the RDC have faﬂed fo- appear béfore the BAR: . reqmred by
Sec; 32-1 76 of’ the Town of Summerville’ s ‘ordinances, which: statés in part as

fol]ows
“Bge. 32-176. - Meetings; rules and records;

All govetnimeiital agénal'es .. shall be tequited 1o go-before the:
‘board 6f architectural TeVIEW in accordance With this-article priot
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.

‘fo; initidting any- changes covered by this: atticle.” (Emphasis
added) S

2. The Deve10per the RDC and, the. Town Have never submitted an
application to the BAR; mcludmg neverhaving submitted the. required
completed form; required.as-a prerequ151te to: thé" BAR’s. oonmdenng
1hé boutique hotel project;

F. Defendant BAR' has éxhibited bias in favor of the developer and thie project and.
violated applicable: laws; includiﬁg_.‘gtafer statutés; Town ordinances, -rﬁieﬁ;=;§gﬁlaffons, and
~customs; due process; equal protéction and: othet -provisions. of the United. States- and South
+ Carolina Constitations, resiltihg in the' BAR 1ot performing:its duties:t6' safeguard the :j)ruBT_ie'!v

‘interests, in fiumérous téspects, including biit niot.limited to, the Tollowing: |

1. The BAR. gave-the; deVeloper much.more tame to. promote: ‘thar the-
BAR gave, to Summem]le re31dents to-oppose ‘the boutiqué: hote]
_project; members-of the gu’ohc ‘were" restncted to: 3 minutes bui the
developerf was. given more. than 30" minutes 1o speak; citizens:
opposiiig the prcuect, but: riot the developér and others: Supporting.
the pioject;. Were. rudely interrupted, prohibited from contmmng to.
; speak affer’3 minutes and told by the'BAR that their time to: :speak

‘was expu'ed and was Tepétitive; ’

2., The BAR resmcted what: opponents; of the project were allowed to
say, the BAR hmlted pubhc comments to désign elements only,
discussion of env1romnental feamblllty and traffic comments was
delivered. in: the seeond BAR Ineeting about the bounque Totél
projéct. desplte the Chalrrnan S admomtlons, comments -about.
archilecfural context (eg, the pro_]ect is-totally unrelated to the
surroundmg bmldmgs),, an. important consideration. in- the
conteptual state, were dismissed: by the, ‘BAR: Chan'man,

"3, "The BAR threatened opponents of the'project with removal from.
; the BAR’s prooeedmg by the police, who project opponénts were:
‘told by the BAR, were standmg at-the, back -of the: ‘BAR meeting;
TOO0Mm: available: to. réiové BAR. opponents upon’ request by, the

BAR Chamnan

4, BAR :members winéd-and diiied with the: Mayor.at the Mayor's
‘home and dtherwise engaged in impermissible conflicts of interest:
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5. The BAR posted a sketch of the proposed design-of the bouthuc
hotel project only 24 hours in advance of mestings, pubhshmg
iriadequate; infofmation: and. allowing ‘insufficient tifhe: for, the
jpublic to-analyze and fo: be. able-fo- respond to the design at . BAR.
meetings; )

6. The BAR: did’ not ‘téquire and did not pubhsh apphcatlons of
developers prior. to. allovang a devéloper to present a project to the
BAR;

VE The BAR failed. fo have and té publish: clear and adequate
procedures,

8. The public has not been allowed an opportunity. to-examine: BAR
minutes to verify their-scope and content;

9.  The BAR has failed 16:inform members of thé public of the: BAR's
rlghts to Tower the height and to reduce the scale and mass of the
boutique hotel praject, and to deny the dévelopers a permit for the
boutique hotel projéct;i

10. _,BAR members do not understand and have not recem:d sufﬁcxent

‘incorrectly has mformed the pubhc that he beheves the BAR has
an obligation to approVe the boutiqué hotel project eventually;

11.  The BAR has not informied the pubhc of its tight to appeal BAR
declsmns

G R‘e_quircd notices were not; p;'qvided to reguir_egl parﬁes,ihe_pﬁbl_ic or the Plaintiffs,
-agd_f,';'f tﬁey weré provided, they were-so deficiént as to be ineaiiingléss; invalid.and urlawful;

H. On information and j)t::_li;rij‘ persons involved in the bpugiiige;hoiei project. miy have.
jmpermissible conflicts.of interest; and.

L Various:meetings, including alleged public: hearings, regarding the boutique hotel:
project were invalid and sham procé¢dings:

Il. 'CAUSES OF ACTION
FOR A FIRST CAUSE OF ACTION'
VIOLATIONS OF SOUTH CAROLINA CONSTITUTION
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167; The Bg?inﬁ‘f'fs repeat and restate the precgq_ipg,_ pqragraﬁhs, asﬁ';fully restated
hereln.

168 ‘The Public-Private Partnérship Agr'eer:htj:nt' af}(ii other a'gréerf;éﬁts referenced’
herem dmong atid between the Town, the RDC @Pﬁxﬁpﬂékgalﬂ? & Co., atid othér' dgreemerits andi:
actions Feferencéd hefeis, Violate provisions-of the South Carolifa Coristitation, includirig but
not liraited to Atticle 10, Section 11 arid Artiéle 10, Sectiori 14:

169. .Asadirectand proximaté result of thg’Dé:féﬁdantS-épte;ing-ipto‘l:_:zgn'rifi;mglem“ejnﬁng-,

‘the dbove-refeféncéd agréements, the Plaintiffs have beeri damaged dnd Will ‘coritinue o ﬁgi

damaged in nimerovis Tespects, including; but not limited o, by; having to pay-and tisking havirig

to pay additional-and inlawful taxes;. suffering a rediiction in'the Value of thcir propertiés and, in

Some cases, the: ability: to rent their p‘rbp’ei't;ics;_‘@nd‘suffeﬁr‘lg; increased traffic, noise. flooding,

obstritioris of Views, did othef impairinents: to- the-use of ‘propérty; :and By having fo-ncér.

additional hasii ard fosses, as desciibed-abiove,

‘FOR A SECOND CAUSE OF ACTION
ULTRA VIRES; VOID AR INITIO

170.  The: Plaintiffs. repéat and restate, the: preceding’ pacagraphs as:if fully: restated

‘hereini.

171, 'The.Public-Privaté- Partnérstip: Agreernent. and, other -agreéments. feferenced’ *

Hidrein ariiohg arid betiveei the Towii, fhe RDC and ‘Applegats & Co.,-and other agreements aid -

actions reférénosd hefeiri ar¢ ultra Virés; nvalid and void &b initior
172. Asa giiféct---an&,proXimaté\r:é"siilt of ';thégﬁé_fendam’évén?téﬁ_ﬁ_gj irito a'ridliipplq_in_edﬁ@-g.’
the-above-referenced invalid agreements;:the Plaintiffs have been damiaged-and-will continue to
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‘be. damaged: and will ¢ontinue -fo' b ‘damaged by having: fo pay and. risking Kaving to pay-

additional add wnlawiul taxes,ad By havifig to iicut additional hanm and Iosses, as described

above.
FOR A THIRD CAUSE.OF ACTION
VIOLATIONS'OF sotJ'rHcAROLINACOMMUNITYDEVEmPMENT LAW

173. “The Plaintiffs fepest an "‘d festate the precedmg paragraphs as 1f ﬁﬂly restated
" heréin: |

174 Actions by the Deféndants. referericed herein 'vibljate"'ﬁ;ovi’s_iﬁfns? of the Sputh
CaFoliiia Commuhity Dévelopierit Law.:

175, Asia divect and proximate result:of the Defendants violating. the South:Carslind
Community, Devélopment’ Law;, the Plaintiffs: liave. been .daindged- and- will'.contifue- fo: be
‘déinaged by fiaving to pay and risking Having to, pay additional and y'r;il'awﬁ:t_,’14.;it_axéisg ‘aid by
having to incur additional liarin and lossés, aydescribed. above,

FOR A FOURTH CAUSE OF ACTION
VIOLATIONS QF SOUTH CAROLINA LOCAL GOVERNMENTCOMPREHENSIVE
‘PLANNING ENABLING ACT OF 1994°

176, The Plaintiffs repeat. and restaté. thé. préceding, paragraphs; as if. fully restated
heréiii.

177 -Actions- by the: Defendants referenced herein violate- provisions: of the South
Gaiolina Local Govement Compréhierisive Plarining Enablitig Act of 1994

178, As.adirect and proximate résult of hie Défendants violating the Soutti Carolina

Local Goverhmient: Compreliensivé, Planiiing Enabling Act of 1994;.the Plaintiffs have beés-
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and unlawful taxés, and by having to incur additional harm dnd losses, as-desctibed above.
FOR A FIFTH CAUSE OF ACTION

VIOLATIONS OF SOUTH CAROLINA FREEDOM OF INFORMATION-ACT

179.  The Plaintiffs repeat and restate thé preceding ggra‘graphs as if ﬁﬂlyirgqtqtgd
‘herein,

180.  Actions by the Defendants referenced heréin violate provisions of $:C. Code Ann.
§:30-4-10- et seq., quoted above; in numerdus fespeets, includingbut not limited to giving
inadequaté notice of public meetings, abuse of executive sessions, failing and refusing to provide,
nofificationg of m¢etings of public bodies and fiiling:to provide minutes within:é‘rgas@nqblg
time. _

1 Sl.- As a direct and proximate result of the Defendants violating SCCodeA[m § 30=
4-10; et seq., thé Plaintiffs have beéri damaged aiid will contiritie to be dafiaged by-having to pay:
and risking having to j_'a,ay’ additional qnd'u_ri'law'ﬁﬂ taxes, for an improper purposé; gm_d. by‘havi'n.g‘,

to inéur additional harm arid losses, as described above:

FOR A SIXTH CAUSE OF ACTION

VIOLATIONS OF S.C..CODE.ANN. §6-1-730

182, The Plaintiffs repéat.and restate the preceding paragraphs-as if _fully restated
Heérein.

183. ‘*Actions by the Deféndants referenced héreini violate S.C. Code Afi, § 6-1-730:,

184. As a direct and proximate result of the Deféndants violatifig §.C: Code Ann, § 6-
12570, the Plaintiffs have been damaged:and will continue to be damaged by having to pay and.
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risking having fo. pay-additional and unlawful taxes, foran _imgi‘opci' purpose, arid by having to
incur additional harm and losses; as described above
FOR A SEVENTH CAUSE OF ACTION
.. VIOLATIONS OF SUMMERVILLE'S,
ORDINANCES, RULES, REGULATIONS AND CUSTOMS

185. The Plaintiffs repeat and' restate the preceding paragraphs as if fully restated
herein.

186. Actions by the Defendants'referenced herein violate ordinances, rules, regulations
and customs of the Town of Summierville, including but not limited to the Simmerville Historic
Preservation Ordinarice, Article IV, Sec. 32-171, et. seq:; the Summerville Planning Commission
Ordinance, Article II, Sec.. 20-31, et.seq,; and the Summeiville Tree. Protection Ordinance,
Articlé VIII, Sec. 32-324.

187.  As a direct and proximate result of the Defendants- violating. ordinances,. rules,
tr@gylaﬁbnsl and customs of the Town of Summerville, the Plaintiffs.have been damaged and will

-continue to-be damagcd? by having to-pay and risking having to pay additicnal .and un.llawﬁllE

taxes, and by having to inc’ug“ additional liarm and losses, as described above.

FOR AN EIGHTH CAUSE OF ACTION

VIOLATIONS.OF FIRST AMENDMENT RIGHTS BY PLAINTIFFS CROFT, CROFT
“TRUST AND HARBESON ONLY

188. The Plaintiffs repeat and restate the preceding paragraplis as if fully restated

herein.
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189;  Actions by certain governmental Defendants feferenced heféin hiave.deprived, and
will: contini to. deprive, Plairitiffs Cioft, Croft Trist dnd Harbeson, and offier ‘taxpayers-and.
- members,of the public, of their rights of free-association, speech and expression protected by thie
Fitst . Amg¢ndment ‘of the Uriited Statés Contitiition,, in.imerdhs fespects?;.fiiiéi_u@iﬁg “but not.
‘limifed £6; the following:
A Pronouncmg Toudly; repeatedly and.in‘error-that the bouthue hotel

lpro;ect is a “done-deal,” against whlch public opposition: -would bes
worthless and fiitils; Whien the project is unlawful;
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some of the Plalntlffs and other cmzens inan 1nt1m1datmg manner,

(o ‘Trymg to stop anid; prevent the Plamtlﬁ's and other citizens from
opposing. ther pro_lect by rmsleadmg them, shouting them down,
‘Keeping thefr uninformed ; charging excessively for Town
‘responses-to thé. Freedom of Informiation . Act and eonductmg
“busitiess i secret and non—transparenﬂy;

Dz The BAR gave the'devéloper, mich niore fime to’ promote than the.
BAR gave to: Summerwlle remdents to'oppose the bouthue;hotel
=project members of the pubhc were restr:cted to 3 mmutes but the
'opposmg the pro_lecf but not the developer and others supportmg
‘the: pl‘Q]ect were’ Tudely mterrupted prohibited from. contmumg to.
speak-after 3:minutes and told- by the BAR that théir timeé fo speak
‘was expiréd;and was: repetltwe '

E. The BAR restrictéd-what opponents: of the project were ‘allowed fo-
Say; the BAR. limited. pubhc comments to design elements only;
comments about*archltectural context (€. 2., the, project is” totally
nrelated to thé. sitrroiuiding buildings), arumportant consideration
ifi the conceptual state; were dismissed by the BAR CGhairman;. and

F. The ‘BAR: mtmndated opponénts of. the pro_;ect with thieats- of )
_:removal from the BAR’S proceedmg; by the police, who; prOJect
‘opponents were fold by the BAR, were'standing at the back of the:
BAR meeting TOOM avallable to .rémove BAR opponents upon-
request by the BAR Chamnan
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190.  As-adirect and proximate fesult of the Defendants. violating the First Amendment-

rights of Plaintiffs Croft; Croft Trust and Harbeson, .and jothers, -thosé Plaintiffs have been

-damaged and will continue to be damaged by having their-First-Amendment rights infringed-and

thredtéried, and by having to. incut additiohial arm and losses, a5 describéd above; including, but
not limited to, by’ having fo pay and: risking having to. pay: additional ‘and: unlawfil taxes;.

suffering a reduction in the valiie of their propeitiés and, in some cases, the ability to réit their

propetties; by suffering increased traffic; noise 'ﬂooci_iﬁg; obstrisetions- of  viéivs; -and other

‘impaifments’ 5. the usé: of ‘propérty; .and by having fo incur additional hatrh and losses, s

described above.

FOR A NINTH:CAUSE OF. ACTION
VIOLATIONS OF SUBSTANTIVE AND PROCEDURAL:
.DUE PROCESS RIGHTS UNDER THE FOURTEENTH Al\lENDMENT BY
PLAINTIFFS CROFT CROFT TRUST AND HARBESON ONLY

=i91. The Plaintiffs repeat and. restdte. the prt_éce'diti_g paragraphs as. it ﬁﬂly. _restatc;('i

192, Plainﬁffs have liberty-interests and property interests inthe properties tﬁgy own it
or tiear the location of the boutigue hotel project.ot in the v'rqwnrof‘;summe;yiug,,avnd iti keeping
thieif faxes a5-low.as possible: Plaintiffs violated 5.C. Code Ann. '§ 6:29-760(D) by.rezoning the
piopeity of Defendant Croft ‘as descritied shove. S.C. Code Ann: § 6-29-760(D) is arbitrairy;
-unreasonable, .capriéious and irrational, and violates substantive:due-process. A¢tions by: certain:
goverimental - Defendaits® fefeteficed hefein have. .dépiived, and will contiriue. to- deprive;

1heir.rights to'substantive and procedural due process under: the:Fifth and FoMéénm‘=Amendment
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to the: United “States Constitution, in fiumerous respects; ificluding. it not limited - to, the

following:

Orchestratmg an, “informational. megting” (not a public hearirig) on .
Novémber 12, 2013, at which Defendant Collins arranged for
individudls, includifig tHose- whose orgamzanons receive monetary
beneﬁts from the’Town, {o. Speak for the project;.z and determlned who-
would spedk-and wher-abotir: thie- pro_]ect soas'to raximize commients
favorable'to the project: and miinimize. comments opposing: the pro_]ec{~ ,
asidescribed abové;,

Pr_onouncmg loudly,. répeatedly and in.érror that fhe boutique hotel

-project is a. “done deal,”” agamst wlueh puhhc épposition, would be

worthless-and: ﬁmle, when the;project is unlawfiily

Bullymg, rdiculing, speaking . loudly and: cutting off statémients. by
$0mé of the Plamtlffs and other cifizens in an mtumdatmg manner, ’

Trymg to- stop and prevent the. Plamni‘fs and -other citizens Jfrom
0pposmg the prq]ect by- mlsleadmg them, shoutmg them down
keépingthem umnfonned chargmg for Town responses to. the

_Freedom of Informatlon Act and: conductmg busmess in secret -and

non-transparently,

Hosnng and lobbyiiig members: of the BAR ‘whom. the Mayor with

- the approval: of Town Counc11 appomts and can remove and replace,

at hIS home where he, serves. them food and dnnks, to cumy favor w1th
them and to_influerice and atternpt to-inflience. them. to make-
decisions: favorable toithe: ‘boutique hotel pro_]ect

s ~W1thhold1ng information from the Plaintiffs- and the public,’ ‘Including

biit: fiot: limited .to. chargmg cmzens Ia,rge ‘sumis -of 1 money to .obtain

information abott: the bouhque hotel pmject pursuant. to FOIA, while.
-simultaneously signing: a contract fo pay. the- Developer up tor
$400,000° to. ﬁnance the costs of advancing.the pIOJect about which.

mtlzens sought mformanon pursuant to FOIA

jstleadmg Plaiiitiffs dnd the publ:c including but nof limited fo using.
fhisdomers; fa;hng t0~pr0v1de timely; cleat; and understandable ruIes,
notices «of proposed, zoning changes,' scheduled frieetifigs, héarings

and other events and acnons, and obﬁlscatmg thé. tfne. nature. ofithe
pro_]ect by calllng it, first; &n econorhic: development project: and: later;,

.a*boutigue hotel,” both of* which are ‘misnomers;
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‘H.. Pushmg the project to- fulﬁll a campaign promise:to and- for Defendant

Collins® real estate developer friends and supporters, mstead of
afollovnng thé pnontles established by the Town’s Comprehensive
Plan ornecessary:to ensuie the public h_e_alth and safety;;

'Vlolatlng nuinerous . State Constitutional'’ prowsmns and ‘statutes;, ¢ and
nuniérous Town' laws, otdiriances and customs, as. stated herein; and

Publishing or allowing; to: be publlshed unauthorized, - false: . and
misleading stateriients. i the newspaper about the avallablhty of
condominiums that: have not been approved by the BAR and-otheér
governmerital entities:

K. Defendants have not comphed with the prowsxons of the Commumty

Development Law fequired before the: RDC. carn entef.into a Contract:
-or promote a.redevelopimerit plan and the redevelopment praject that
are the subjects of the Partnershlp Agreement;

L. The RDC was required bu failed to publish a Request f for. Proposal i

mstead the Town published't] the Request for Proposal;

- ‘Défendants- have- not. complied with the provisions of -the . South
.Carolina Logal Government Comprehenswe Planfing Enabling; Act of

1994, and with. other apphcable laws; ordinances, rules and:

regulattons, meludmg ‘but- not: limitéd to_ having violated S €. Code
Ann. § 6-29-540. ; in part bécause Difendants have. authonzed new
stoictiires, pubhc bulldmgs and other famhtles ift the Partnershlp
Agreement;. and elsewhere, wnhout the loeataon, character and éxtent
of the bontique: hotel pro_]eet “having been submltted to the Town
Planning Comrnission for review and comument as to.the campatxblhty
of the proposal w:th thé Comprehenswe Plan of the Town;, and the
“Towi Planining Commission has failed to review and comiment.on that
compatibility;

N.. The ‘Agreements have not béen sigried by the Secretary, of the RDC, as .

reqmred by SC Codé Séction 31-10-90(14;.

O: When the Parinership Agreement ¢ and the contracts attached as: exhibits:thereto-

‘were sighed, the Dorchester LLC did not exist;.

P. “The- Partnershlp Agreement was made’ béfore-all regulatory approvalS'

were givenl -and which may* never be given; i fact, the BAR has-
re]ected ‘the: conceptypal’ illustrations. attached -as. Exhibit F fo. the
-Partnership Agreement, whxch is the.onily project allowed by and that.
is the subject matter of the. Parmepshlp Agreement;
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Q.. The RDC d1d not: valldly existiat thé, tlme the Partnershlp Agreement
was’ mgr;ed by;the RDC*

PR

i R. The RDC did not- vahdly have officers and’ by—laws -at. the time -thé
£} Partnership Agreémient Veds signed: by tlie Cliainijar of the RDG

~ Sz The: dgreements require’ the Town:and the RDC to; spend tax‘ioney-ir
bl -violation'of S.C: Code-Ann. § 6-1- 530;

T, Upon -inforratior: -and " Belief,. Déferidant: “Town. of. Summervﬂle
p selécted Defendant “Applegate. & Co: 'as: the wummg ‘bid 7
_bouuque hotel project as -a result. of Aanti-cotmpetitive: COHHSiOI'l,iBld-A
nggmg ‘and fraud;

1. Ui ‘Thié Partnership between the Town; the RDE and. .Deferidant.

Applegate & Co, was creatéd as the result of 111ega1 antl-competmve:-
Y +¢ollusion, between thgse: parties ; aiid other; Defendants with- respect to
. ‘the bidding pursuant to the REP;

V. The- Town ’s- failure : to republish the: Request “for. Pmposal after
frecelvmg a nen»responswe bid ﬁom ‘Defendant Applegate & Co:
~deprived the Town; Plaintiffs and: othier taxpayers of- Summervxlle of

i ] the beneﬁts of free-and operi competition; dnd’

W..Essenitial terins of the agieements. weére ;missing .at: the: "1me ‘each

7 2respect1ve agreement: was.executed; and in-some-cases- -continue 1o be:

é : ,m1ssmg, thie. parties did:niot have a meefi 1g°of the mmds by agreemg
Onessential tefms of the'contfact:

X, The RDC has issied nio Request for Pmpesals to’ redevelop the Tewn's

progerty ‘with the! boutique hotel project,. and’ the-othier requ1rements of
] - S.C: Code Section 3110~ 110, mcludmg the requ:rement'to advemse
$l for! blds by pubhe notice pablished once:a week for. two. corisecutive
weeks, have. riot been followed;. the REP issued by the Town is- not d.
¢ valid substituté’for the. RFP- Tequired’ of fhe?RDC by. the- Cammumty
i} iDevelopment Law; the RDC capnot: parﬁc1pafe in'the: pro_]ect “until and.
e unless the RDC ‘has 1ssued a.valid RFP for the project and othenwse
i has-complied with SC:Code Séction, 31= 10-110;

e ¥, Ifavalid REPwas issned for the pro;ect the REP mtentlonally‘ did not*
,_mclude a Jfequest “for. -condominiums: and ‘therefore;. allowing.

l condommmms wouIdC wiolate the: RFP and the Commumty

‘ f.DeveIOpment Law;.

L ‘-;.:The RBC has: not. prepared or causéd 16, bé -preparéd; 4nd: hag not

et recornmended redevelopment plans fon a, redevelopment; pro;ect fo-thé
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Town of Simmerville; instead; the Town has prepared redeveiopment'
plans, and the RDC has purported to adopt and 1mp1emenf the Town’s.
rédevelopment plans and prOJect i’ violation: of §C Code Séction 31-
10:90(4) and othiet provisions of the Commumty Developmeit: Act;

AA:  The RDC has not-entered into contraéts “in accordance with the:
redevelopment plan” created by the RDC &s téquired: by sC Code
Section: 31-10-90(6):-and other provisions of fthe Coininunity
Dev‘elopment Act;

‘BB.. The location of the boitique | hotel’ prolect isnot a bhghted aréa or

' & conservation , area’ within thé meahing of the. Cohimunity

_']E)evelopment Law;: Defendants deliberatély’ caused, and consplred to.

cause, property owned by the Town:at thé loca’non of the’ ‘project-to not

‘b€ maintained tos contnve a. false clalm that the area was. bhghted or 4.

conservation-area; ‘in orde:: to attempt fo Justlfy ¢reating the RDC and
the bouthue Hotel project as bemg necessary and perm1551ble,

iCC “The officers and by—laws of the: RDCl have Tieyer béen: chosen or
adopted by the RDC- at-a properly noticed: meeting orat & vahd
meenng of the RDC "

DD. ‘The RDC fas. purpc)rted td, enter' into: the Parmershlp Agreement
-and other: agreements i ?an,mvahd ‘manner;,due to the: -agreements. not
bemg signed: by anyorie:as the- Secretary or* the Assmtant«Secretary of
the RDC;

EE. The Town did not piblish- a notice of intenf to consider ;passage -of ‘an.
ordmance 10 create*a Redevelopment ¢ommission, as reqmred by SE Code:

Sectlon 31:10:30(a);

FF: Requlred public notice: was. fiot pubhshed hy the RDC before. the RDE met

and conducted busmess,

GG, The 'RDC did. ot foliow. 1lie. proper procedures [for ‘éreatidy 2,

redevelopment plan;.as deﬁned by SC; Codé Section31-10-20(15);.

HH.. The. Defendanis who.-are comm1ssmners of the RDE have failed to

exercise proper control: and supervision over: contracts sxgued for the RDC by-
Defendant Colling as-chairman of the. RDC} instead, the commissioners have:

"unlawﬁllly delegated “blank check" authonty to. Defendant Collins .to

negotiate the'terms of" and to exécute contracts-for the RDE, it violation of
the’Sotith Carohna COnstltutlon and S.C. Code Amn. § 31 10-60 Jjust as those.

commissiohers gave; ] Defendant Collins “blank check™ euthonty to negonate
the-terms and o execute cortracts for- the- Town in Defendant CoIhn s
s capamty as'Mayor of Summervﬂle
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IE. Upon information and.belief; the chairman and some commissioners of the
RDC have direct ot iridireét inferests in vielation-of SC Code Sectron 31-10-
10z,

JJ,’The RDC has rot made .of caused to:be made any surveys, studies of plaos
Necessary. fo’ carry out the purposes. of the Comirunity: Development Law or
tiiade ot causéd to.be thade a contract wlth anyone to’make those strveys,
.studres or plans, as required by SC Code Sectron 31= 10-90(9),

KK. The RDC unlawfully has obligated itself irr the Partnérship. Agreement-to,

acqurre property from the Town. for the boutrque hotel project; when the Town
hds:not “approved: the redeveloptnent plan. -as hereinafter: prescnbed »
requlred by SC Code Section 31-10-100( b); becausé the 'RDC hag not created
a tedevelopment plan as required by the Commumty Development. Law, that:
couldbe approved by thé Towr;

LL; The RDC his not created aredeveloPment plan as reqtnred by'thg , Comiilinity

Development Law that contains any of the fequircmients in SC: Code Section.
31:10-100¢ ¢); instead, the Town hired: third _parties to create .a “Vlsmn Plan”
and’ the RDC: purpoted to -adopt .that- “Vision Plan” as the Townls:
redeveIOpment plan;,

MM: The'RDE did not hold a valid-public hearing prior to its final adoption of
the RDC‘s Redevelopment Plan, -and did ot properly hotice that- public.
heanng, in, violdtion of SC Code Séction: 31-10- -100( d),nnstead the RDC'
purported t6 adopt the Town’s “Vision Plan,” in-violation of the: Comrnumt)r
Devel_pprnent Lawy

NN.. The RDC. violatéd all of tHe.pfovisions of SC Code Section 31+ 10—100( €),
'mcludmg but. not lmnted to the RDCs riot: - submlttmg to the Town 4
redevelopment plan; the RDC’s .ot doing - -the followmg #[plrior t6:
recommending a redevelopment plan to the [Town] for approval 2riptilize thev
local pnvate planning, finaricing,.and financial services to the greatest extent
possrble and the RDC’s not considering whetlier- adequate provrsron for

: trafﬁc and vehmul ar-parking had been made;’

00, -The Toiwn did. hot “dpprove, aménd”or réject-the redevelopment -plan as
submlttcd” to the* Town by the: RDC as téquired by SC Code Section:31- 10-
100(1) bécause thé RDC: did not subtjit.a redeveloptnent planto.the Town

PP, The RDC has obh&ated itsélf in. -thé’ Partnerslup Agreément-to acquire:
property, has executed coftracts_and “hss taken othier; actions * ‘necessary to.
carty out 1hie” boutrque hotel plan without: havifig, first ereated a
redevelopment plan;:and. having: obtamed “Town approval of the RDC’s:
development plan, iri v1olat10n of SC.Code SBCHOH 31:10-100(g);.
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QQ. TheRDC has contracted for it to transfer real property to the Developer in
violation of the requirements in SC Code Section 31-10- llO(b) that any sale
or. fransfér of real property to the Developer from the RDC be “in accordance
with the redevelopment plan” and that'any “sale; exchiange, or ‘othier transfer,
and' any agreemient relating: thereto, be made only after the approval of the
redevelopment plan by the Town and after public notice and award #s
specified in subsection { ¢) of this section™ the RDC has' not created a
redevelopment pIau, has not obtained the Town’s approval of a redevelopment
plan and has not comphed ‘with any of the request for proposal afd notice of
request for proposal requlrements of SC Code. Section 31-10-110(b) and ¢ ¢k

RR. The Partnership Agreement requires that the Town issue bonds to generate:
procaeds to finance the boutique livtel project after passing those procéeds.
through. the RDC; that scheine violatés thie intention and tequirements of.the
Communify -Development Law .that redevclopmcnt pursuant to the.
Comminity Developmient Law bé financed by bonds issued by the RDC in
accordance with the: réquirements of thé Commumty Development Law;,
ificluding that, the. bonds be repaid and the. expensés of a redevelopment
project be,paid only’ from the'profits of thie projéct financed by the RDC;

‘S8 Plaintiff Faye Croft was not prowded suffigient ‘or requ1red nohce of 'the
Town’s. intention 103 1¢zone property at the locatlon where the: bouthue hotel
prOJect is intended o be built, in violation.of SC Code Section 6-29-760;

TT. .Deéfendants have violated .8.C. Code Ann. § 6-29-540; in part .becausé the
Town -and the RDC have- autlirized new structures, public buildifigs and
other facllxtles in the Partnershxp Agreement and- elsswhere; without the
locatlon, ‘character and extent of the bouthue hotel pto;ect havmg Been
submittéd to the- Town, Planmng Comrmssmn for review and comment as to
the compahblhty of the proposal with the Comprehenswe Pian. of the Town;
arid ‘the: Town Planmng Commission has failed to review and: comment o6n
that compatlbxhty'

Uy, Opponents of the boutique hotel project ‘have not been allowed to participate
in‘mediation or othier good: faith negotiations with the Déefendants o attempt
to resolvé: their differences regarding the, bouhquc hotel project;.

VV. The Town and.the: RDC have failed to appear before:the BAR as requlred
by, Sec. 32-176 of the- Town ‘of Summeérville’s ordinances, whmh stafes. in

part:as follows:, "

".J‘Sec;, 32-176. - Meetings, rules and records.
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All governmerital agéncies . .. shall be required to go before the
board of architectural review 'in accordance with thls article prior
to. initiating any changes covered: by this article.”™ (Emphasis
‘added) '

WW. The Developer, the RDC and the Town have never submitted. an
apphcatlon to the BAR, including néver having submitted the
required completed. apphcatlon form, requ1red as a prérequisite to' thc-
BAR’s considering the botitique hotel project;

XX. Defendant BAR has exhibited bias in favor of the developer and the
project and v1olated applicable laws, including State statutes; Town
ordmances, rules, regulatlons .and customs; due process, equal
protéction .and other ‘provisions of fhie United States and South
Carolina Constituticis, resulting in the BAR not perforining its:duties

to safeguard the. public interests, in numérous respects, including but.

not*hrnﬁed to, the followmg

YY-BAR members wined and dined with the Mayor'at the Mayor's homé
and otherwise engaged in impermissible conflicts-of interest;-

'ZZ, The BAR posted-a sketch of the proposed design of thesboutique:

hotél project only 24 hours ifi advarnce of meetings, publishing
inadequate information, and allowing insufficient time.fof. the public
to-analyze and to be able to réspond to thé design at BAR'meetings;

AAA. The BAR did not: require aiid did not' publish. applications of
developers prior to allowing a déveloper to present a project to. the

BAR;

BBB. The BAR failed, to have and to publish clear and’ adequate,
procédures; '

CCC. , Thie public has not been allowed an dpportunity t6 éxamine BAR
minutes. timely to verify their scope and content and to correct any
errors in'those minutes;

DDD. the BAR has failed to inform members of the pubhc of the BAR’s
nghts to- lower the height and to reduce the scale and mass of the:
bouthue hotel project,, and to' deny- the developers a pérmiit for’ the
boutique hotel project;

EEE. BAR members do not understand and have not received sufficieht.
training about their duties, options and rights; one BAR ‘member:
iricorrectly has informed the public that he believes the BAR has. an-
obligation to approve the boutique hotelprolect eventually_,
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FFF. The BAR has not informed the public-of its riglit to appeaL BAR
decisions;

GGG. Required notices were fot providéd to-required parties, the public
or the Plaintiffs, and, if they were providéd, they were so deficient as
to be meaningless; mvahd and unlawful;

HHH. On'information and belief, persons ifivolved i i the boutique hotel
project may have impermissible conflicts of i interest; and

IIl.. Various meetings, mc]udmg alleged publlc heanngs, regarding the
‘botitigue hotel project were- invalid and sham' prnceedmgs
193.  As a direct and proximate résult of the Deféridants’ violations of the substantive

and procedural dué prodess rights of Plaintiffs Croft, Croft Ttust arid Harbéson, and others, and

other actions described. herein, those. Plaintiffs. havé been damaged and will, continue. to be.

‘damaged by having their Fifth afid Fourteenth. Ariieridiment property and liberty rights infringed
and threatened, ?nd]iy:h,aving to incur additional harm and losses, as described above, including,
but.not limited to, by having to pay.and risking having t6 pay additional and unlawfil taxes;
suffering a reduction in the value of their properties and; in soirie cases, the ability:to rent their
p_mpe_r_tig:éi by. suffenng incréased’ traffic, noise flooding, gbsmcﬁbns of views, and’ other
‘impairmients to the-use" of property; and' by having {0 incur additional harm and lossés, 45
described aﬁo_via..
FOR A TENTH CAUSE OF ACTION
VIOLATIONS OF EQUAL PROTECTION
RIGHTS UNDER THE FOURTEENTH AMENDMENT BY PLAINTIFFS CROFT;,
CROFT TRUST AND HARBESON ON LY
194. The Plaintiffs repeat -and restate the preqeding paragraphs; as if 'fully restated

herein:.
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195 Plaintiffs liave propérty,and liberty inferests ifthe.properiies they owi at or hiedt-

3 fakes a-low as: possible. Attions by vertaingoverninenial Defendants réferénced héreini hiave;

ot limited to the'folloing:

U A, Giving Défendants Applegate -&Co:, -Arthur F: ‘Applégats ind .others
insider inforhation ot provided to.the Plainiffs belping Déferidants Applégaie &
Co., Arthur F:- Applégaté and others td:advaice!the Boutiqué botel:projéct to the
L! 'détr:imé'r}tf‘oﬁhe I?efggdaﬁtéi _?

) B.  Giving Défendaiits Applegite & €., Afthuit Fi Applegaté and offiers rire

. - time and-afitiide to-speak:for the-bouiique: Hotel. project: fhiat Deféndants Croff, -
| Croft Trust and Harbeson and: offiers; were-given to sealc'against.the boutique:

] Hotel project;and
. Unreasonbly Gseimingting, sgsnst PLainiTs Coof, Cift Tt
Harbeson by, giviiig Defendiints- Applegate & Coi, Arthur F: Applepateand others
. ‘Haibeson, and othefs, were: giveris

194 As 4 direct and proximate: result -of fte: Défendaits™ viclatiois of the. egual
3 protectio, rights of Plaintiffs Ciof. CF6f Tust.afid Hatbison, and othiers;, and ofher actioiis

- described hereibs those: Plaintiffi have besti dimaged:and will continte'to be damaged by having

3 théir Fifth, and: Fourteentlv Amendrient property and liberty rights infriniged and threatened, and
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deprived, and.will continue to- depfive, Plaintiffs Croft, Croft Frust 4id Harbéson; and other
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u Fourteenth Ameridmient o, the United Stafes, Gonstitufion; in numerous respeats, including bat-
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'i)i‘_hziyihg,_to incur-additional harri and losses, as described above, inicluding, but not limitéd to;

“by-having to pay and risking having to pay additional dnd unlawful taxes; -sufferiiig a feduction

in thevalue of thiir properties and, ifs some.cases, the ability to rent theif properties; by sufferirig

iicréased traffic, noise flooding, Gbstiiictionis of views, and' other ifnpaitmerits. 16 thé use-of

property;.and by having to;incur additiondl hiarm and 10§ses, 4s described-above.,

IV. RELIEF REQUESTED-
'WHEREFORE, Plaintiffs request thiat this Court: grait thie. following rgigéf;gn.ggdi_gggp to
ny, otherrelief which this Court deems fust and proper:
A Grant aDeclafatory Judgment declaring that

(iy ’I‘he eiitire: Public-Private Partnersh;p Agréement, each prowsnon
thereof, and all’ ‘agreenients-attached thiereto -and associated therew1th violaté:the.
Constltunon .of the Staté of Soiith Carglina;,

(2) ‘The éntife Puhllc-anate Partnershlp Afreeient, each provxsmn
theréof;. and -all agreements attachied thereto! and associated therethh .are “and
always have been ultra vires, unlawful,. nuI] and ‘void ab ‘initio; havmg o :and-
neverhaving had. any force or- cffect

(3) The coiitent-and previous anrier of iiniplémentation-6f the-Piiblic-
Private: Partnershxp Agreement -each pro\nsmn thereof, and:-all agre€ments:
attached théreto and assogiatéd theréwith, v;olate the South Carolina. Comntinriity’
Development Law,

(4) The content -and- previotis anner of” 1mp1ementat10n .of the. Publlc- -

Private- Partnership Agreement; each provision .thereof, -and* all ‘apreernents.
attached therefo -and associated therewith, violate: the. South ‘CGarolina Local
Govemment Comprehenswe Planmng Enablmg Act of 1994:

) (5) Thie contetit and previous iianner of impleméntation of lie: Public-
Private, Parfnershlp Agreement, each provision: thereof; ‘and all agreemienis
attached thereto ‘and associated therewith,: vzolate q_rdmances rules, regulations
and-customs. of the Town of Summerville;,

(6) ‘The Request for Proposal pubhshed by: the Town'- fégarding the'
boutigire hotel project, referenced above, is null;,void and unenforceable
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(7): The .award by’ the Town and other Deéféndants of :a contract: ins
response.-to- the- Request.. for Proposal. regardlng the bounque hotel prOJect;\
referenced above; is fill, void and unenforceable and

(8) Defendants have viclated the South Carolina Freedom of Information:
Act;

B Grant. 4. Pefinaneiit ‘iniﬁncﬁonf Order- timiediately ,_énjbihiri"_g,_,teétréirjihg and’
proliibiting the Defendants, their agents; employees, and any:other persons acting on their behalf
ot-in égnicert with them, diréctly of indirectly; until furthef Ordef of this Court, fomi:.

(1) Implementmg in any way, mcludmg paying, giifectly Of: md:reclly,_
any. imoney- pursuant to, the. Pubhc—anate Partnershlp Agreenient, any’ provision
thereof, and any agreemeént. attached thereto - assoclated therewﬂh ’

@)  Implementing in- -any. way, ditectly: or dlrectly, the-awaid. by the
Town of ‘Summerville' and other Defendants of a. contract_in- resporisé. o the
’Request for Proposal rega:rdmg the bouthue hotel proje ject, referenced abgve;

{3)-  Violating the South Carolina Corununity Dévelopment Law;

: {4)  Violating: thé Souith Carolma Govermment '.Comprehensive,
Planning Enabling Act of 1994

(5)  Violating the South Carglina Fregdoin of Information Act;:

{6) "Violating; ordmances Tules,. regulatmns and custorns; of the Towh
of Summervﬂle appllcab]e to development '

(7) Violating the First Amendment o ghts of the Plﬁinfiffsf_;;
(8) Violating the- substantxve and procedural due process nghts of the
Plairitiffs guardrifééd by the Fifth and-Fourtéenith Amendmient. of the; United States

Constitution;

(9) "Violating the equal protection:rights of the Plaintiffs guaraiiteed’ by
the Flﬁh and Fourtéenth Améndmient of the:United States Constxtutlon, and-

(I 0) Any and. all. other such acts as, this: Court deeims: appropriate - for.
_;mj unctwe rehef

D,  Award the Plalnxlﬁ‘s’thé;c,ﬁé’t‘s of this action, inélﬁdiﬁg_‘éﬂbnieyé.*3’fé‘e_’s,_

9
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Respectfully submiitted,

Michael T. Rose Esqu:re (S C. Bar #4910)
MIKE ROSE LAW FIRM, PC

406 Central: Ave.

Summérville, SC 29483

Phone: 843-871-1821

Facsimile: 843-478-7595 mroseS@sc.rr.com
Counsel for P!amhffs

W. And}ew Gowder. Jr., (S; C. Bar #78
PRATT-THOMAS WALK_ER P.A.
Past Office Drawer 22247 ,_
Charléston, Souith Carolina 29413:2247
Phone:843/727-3229° wag@p:tw.com

- Counsel for Plaintiffs.
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'I‘I:[IS AGREEMENT IS SUBJECT TO BINDING ARBITRATION PURSUANT TO THE
UNIF ORM ARBITRATION ACT, SECTION 15-48-10 ET SEQ., CODE OF LAWS OF.
SOUTH CAROLINA 1976 AS AMENDED.

STATE OFSOUTH CAROLINA ).  PUBLIC-PRIVATE PARTNERSHIP
| ) :AGREEMENTBETWEEN TOWN OF
y  SUMMERVILLE, TOWN OF SUMMERVILLE
9 REDEVELOPMENTCORPORATION-AND
COUNTY OF DORCHESTER ~ )*  APPLEGATE &CO:

THIS PARTICIPATION AGREEMENT is made.and entered into as of July _B_, 2014
by and’ bcrween the: Town of Summerville, a body cotporate and a municipal corporation of. the‘
State of Soulh Carohna (the “TOWN”) lhe Town.of. Summemlle Redevelapment Corporatxon
(“RDC”), a 501 (c)(4) noriprofit orgamzatlon and Applegate-& Co.; a corporation. incorporated.
undeér the Jaws of the State of South, Catolina (“DEVELOPER " and togethier with the. 'I‘OWN .
and RDC “PARTIES™).

WHEREAS; the TOWN owns; approxamatcly 1.58 acres of property located in downtovm
Summerville along- “West Richardson. Avenie, specifically known as TMS# 137-07-4-002. and:
“TMS# 137-07-04-005 (together;- “TOWN:PROPERTY™); and, in seeking to- accelerate continued
Tévitalization of'its. downtown, openly soliciting'a chuest—for-PraposaIs for pnvatc development ‘
.of the TOWN PROPERTY ‘and

, WHEREAS, the TOWN réceived a high quality’proposal from the DEVELOPER for'a
mixed-use devclopmcn‘t that includes. ar. hotél, residéntial irits and retail space the TOWN
-considers bencﬁclal tg'the economic growlh of Stimmervilleyand

WHEREAS, thc DEVELOPER . has: eitered: into- a conlmct to purchase approx;mately’
0.65 dcres of property adjacent to the TOWN PROPERTY:, spcclﬁcally knowii as TMS#:137-07-
04-004 and. TMS# 137:07-04-003. (“DEVELOPER PROPERT ", -and.together with th&TOWN
PROPERTY “PROJECT SIT > as zllustralcd if Exhibit A ),and

WHEREAS, public infrastructure. 1mpr0vcments mcludmg 4. public’ parking. -garage; a
conference cenier and. streetscape improvements are necessary to:service the proposéd projectas
' WcII as; future development in the area; and

WHEREAS,.thé TOWN. desirés to: faclhtatc the developmcnt of both- publlc and private”
1mprovemems through strategic capxtal investments, financial ass:stance and com’ayance of 3
portion,or all.of the TOWN.PROPERTY; and

WHEREAS; the TOWN ‘established the RDC 10 facililate: financing-and | ﬁmdmg for
vanous comiunity and economic -developmenti projects: Within the mumc;pal hmxts of
Summemilc, and. désires:.to creaté a partnersh:p to prov:de for the -efficient and tlmely

,dcyclo;xment -of the propascd pioject; and

WHER.EAS the PARTIES aré’ interested in- entermg ifito. agresments - fo: formahze
responsibilities of’ each party. for the PROIJECT:

EXHIBIT,
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NOwW: THEREFORE KNOW ALL BY THESE PRESENTS, that the TGWN RDC'and

DEVELOPER in.considération of the premises and. the mutual covenants and agreements herein
contairied do hereby agree as-follows:

i,  DEVELOPER COMMITMENTS.

a. DEVELOPMEI\T RESPONSIBILITY AND CAPITAL INVESTN[ENT

iz,

iif

- DEVELOPER will proctiré all fiscessary easeménts Of property rights and
constiuct a new mixed-use project on the PROJECT SITE “along West

Richardson Aveiiue,-South Cedar Stréet-and West 2% South Streel, that
will include both. private and publi¢.improvements. as defined in Sections:

1(b) and" 1(c) (together referred to. as. “PROJEC’I"’) The: project will

;represent an cxpected total pnvate capxtai investment of, approximately

Tiwenty: Millioz and No/100 Dollars ($20;000,000. 00), and the
DEVELOPER wﬂl use its best éffort to complete: the ijcct wn.hm
twenty: four (24) months of execntion of this. Agréement but'in-no event
later than thuty (3 0) months.

DEVELOPER agrees, as part of the: PROJECT, 1o construct. public
improvements as’ described in Paragraph 15, and. further 1o ‘manage and
opefate, or cause'ttic managemedi and operation by, means:of the SPE- (as
defined in Section “6(a)) of, the public. parking garage and coriference
ccnter iipon completmn of the pro_ject a$ detailed in- this Agreement and in
the Parkmg GaragelConfercncc Ceriter Operation Agrcement attached as
Exhibit B,

DEVELOPER will be responsible’ for alI thmgs dxrecﬂy re}ated -aswell as
incidental, to the, construction of the ‘PROJECT. This mcludes But not
limited ta, pIamung, engineering, admxmstratmn, managlng, promotnon
*markctmg, sité work, and vertical constriiction.

b. PRIVATE NI IMPROVEMENTS For purposes. of this Agrcemcm ““PRIVATE

IMPROVEMENTS” include’ the follemng pnvately-owncd :mprovements
élocatad inside the boundanes of the:PROJECT SITE unless: sPeclﬁcaliy indicated

otherwmc

1.

ii.

A hotel ‘of appioximaately 74,000 squareé: feet, contammg no less: than: 65
“fooms; active Jower Tevel retdil. and restaurant spdce that eiigages the street -

anda rooftop barfrestaurant;
Approximately 34 resideritial 'cof_:dorhiniiim units and asSociatéd shared
‘COMMON Space.

o .'PUBLIC IMPROVEMENTS For purposes .of this Agreemenl, “PUBLIE

IMPROVEMENTS" include the following publicly-owned i improvements Iocated
inside the boundaries of the PROJECT SITE, unless specaﬁcaliy indicated

othcrwxse _
i ‘Confercrice  Center with no less than 10,000 square. fer of

conferencelevent.space,
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Jii. Parking facilifies and: parkmg garage: vith no less than a totai combmed of
179 spaces.(22 surf’ace spaces and 157 garagie spaces).

il Associated streétscape improvements along West chhardson Avenue,
South Cedar .and. West 2™ South Strects, mcludmg Deniplition,.
Telocation, construction, WIdenmg ahd paving of sidewalks, strécts and

roads; undcrgroundmg of- slonnwa!er, sewer-and water: utzhhcs, hghimg,‘

‘and Tandscaping, .

iv: Improveménts located outside the boutidaries of the PROJECT SITE
which confer a benefit on. property:located. within the PROJEET SITE,
limited 1o s;dewalks, streets, toads, streetscapES, landscapmg, street. hghts
'trafﬁc sxgna!s gradmg and pavmg for streets, roads sidewalks,.

Vi Infrastructure costs wnh respecl to. the above described Public
Improvements ificluding related desigm; engineering, permitting, and site
work costs, notvnthstandmg that such costs may: also beneﬁt the: anatc
'Improvemcnts

‘TOWN COMMITMENTS. Subject to approval of its Bond-Cotnsel a.nd closing-on

bond ﬁnancmg‘undcr {erms: acceptable to it; the TOWN heteby agrees {0 commit to-
the: fol]owmg

- a. TOWN will ‘goiivey to. RDC ‘the: TOWN PROPERTY by deed. The TOWN

PROPERTY shall be: used solely for the dcvefopment of the PROJECT Afly other
useof the TOWN PROPER’I'Y shall require approval by the TOWN.

‘b: TOWI\ will gxﬂ to the RDC a grant in the amount of Eight Mxlhon Nine Hundred

and Flﬁy Thousand and N"of 100'Dollars (SS 950, 000) for puzposes of participation
in the PROJECT, , per the: 1erms of thé Grant Agreement attachied as Exhibit C;

RDC-COMMITMENTS. Subjeci-to-approval of the- TOWN's Bond. Céunse). and
closing on borid. ﬁnancmg under térms acccptable to lt the RBC hcrcby agrees. to

«comiiit-to:the" followmg

. GAP FINANCING. RDC will prowde an unsecurﬁd loan to the; DEVELOPER or,
;the SPE with a limited; Subordinate personal guarantec of Arthir H. Applegate for
the penod of lime begmnxng with the’ first dlsbursement of the GAP Loan and
.cndmg upof complenon of constrictions of the Hotel, Parkmg Garage and
Conference: Center, in the amount of Three Million- Seven Hundred and Fxﬂy
Thousand and No/t00 Dollars ($3;750,000) (“GAP LOAN™) at no ‘inferest for a
=penod ‘of 24 mionths'to assist'ifi financing the PRIVATE IMPROVEMI:NTS “per
the terms of.the Promzsscry Note attached'in Exhlbn D. At-end 6f24 months the
DEVELOPER will begin 1o make monthly* interest _payments 16’ the RDC at the
rate. o7 3.75% 4mntil the DEVELOPER of the SPE. obtams permanent ﬁnancmg for
the PROI} ECT, Funds will be repaid based on thc terms of the construction loan
for- thc PROJECT with final ‘payoff of the GAP LOAN., ng. Iater than final
maﬁmty of the Developer s construction loan as prowded in-Section: IO(c) hereof,

b. PUBLIC IMPROVEMENTS INVESTMENT.
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c.

i RDC will convey- & portion; of the TOWN, PRORERTY" 1o .the
DEVELOPER or the SPE as outlined.in Section 4 of this Agieement..

it RDC will fund 1 up 1o, Five M:llmn Two Hundrcd Thousand and No/100
Dollars (85, 200 ,000.00) (“PUBLIC IMPROVEMENTS INVES'IMEN']‘”)
to cOver cosis assoc:ated with the construcnon of the PUBLIC
IMPROVBMENTS as; generally allocated in the budge! prov;dcd in
Exhibit E. RDC ‘will make. payments inonthly- for suchi PUBLIC
IMPROVEMENT: as, expenses are Inciirred by the DEVELOPER or SPE.
DEVELOPER agrees o provide documentation of these expenses to RDC,
in a format as approved by the’ RDC RDC agrees-to féiinburse those
expenses within' 30.days of submittal by the DEVELOPER ‘6r SPE.

"RESIDENTIAL PARKING. RDC will Jease up to 55 spaces to-DEVELOPER

or;the'SPE for a terni of twenty {20) years to suppaort the rcs:dcntlal portion of the
profect, per the terms of the Parking GaragefConferencc Center ‘Operation
Agreement attached i, Exinbxt B. The DEVELOPER or the SPE will be
Sbligated: to purchase sich parkmg spaces no.Jater than the end of such twenty

(20) year term.

_PROPERTY. LINE. ADJUSTMENT PLAT, SITE PLAN- AND AS-BUILT

SURVEY,

a

PROPERTY LINE ADJUSTMENT PLAT'AND: SITE PLAN, Within sixfy'
(60) days:after the exccution of this Agreement,. DEVELOPER will-(f) instrict its
surveyor 10°prepare and- submit fof review by, and’ approva] from, the RDC & plat
nécessary, to. adjust and relocaté the property lings ‘within the PROJECT SITE:
(“BROPERTY. LINE ADJUSTMENT PLAT ”) and (if) usmg the PROPERTY

LINE ADJUSTMENT PLAT, instruet its amhxtect and/or engineer to _prépare 3
drawing showing thie proposed improvements to bé constructed on the PROJ ECT
SITE - (“SI‘I‘E PLAN™). The SITE PLAN will show the parkmg garage and the:
confcrcncc center located o Separate subdmded parccls each with.a separale fax

‘map 1dennﬁcatlon number, Upon approval by the: R.DC of the PROPERTY LI‘NE

ADJUSTMENT PLAT, DEVELOPER will submlt the 'PROPERTY LINE.
ADJUSTMENT PLAT fto the appropriate governmental authonty for approval to
prepare for closing of the construction loan,and the property swap .as outlined in
Section 6 of this Agrecmcm

; AS-BUILT SURVEY Upon completion of the. PROJECT, the DEVELOPER.

will have prépared an as-built:survey of the PROJE ECT SITE.

RIGHT-OF-ENTRY, TESTS AND: STUDIES. The PARTIES apree to allow each

other; as well as theif émployees; agcnts, contractors. and subconn'actors, io -enter
upon the PROJECT SITE, znd while thereon, makc surveys, take measurements
perfomi test bonngs or other tests of surfacé and subsurface. condztxons make
cngmcenng, environmental and .other studies and inspect. 1he PROJECT SITE for
purposes: of the PRO] ECT: The PARTIES shall prowde to each other copies of al]
surveys, lests, studies and mspectlon reports ade on PROJECT SITE within 30 days
of comp]etmg such surveys, teifs,.stidies and inspections. Upon comimencement of
constructmn of the Pro_]ecL such nghts of entry sha]l not. interfere with construction

4.
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activities aid shall be lithited 6 reasonable rights of enfry during normal business

hours, and subject to: all necessary regulations and restrictions necessary for safety in-

accordance with. the Town's regulations and procedures,

PROPERTY SWAP

a. Afor before the closing of the DEVELOPER’S or SPE's construction 16an, the
PARTIES: shall effectuate’ a property swap by exchanging title to certain property
within the PROJECT SITE. The éxact boundaries of the parcels will be
determined by the PROPERTY LINE ADJUSTMENT PLAT as referenced in
Paragraph 4a. The DEVELOPER will form-a special purpose &ntity (“SPE") to
acquiré and transfer title and own and operate the PROJECT SITE. The property
swap will likely occur sirultaneously with- the construction loan closing
transaction, and: wilk be, ‘accomplished Ihrough the exécution, delivery and
recording of a series of deeds conveymg the parcels shown on the PROPERTY
LINE ADJUSTMENT PLAT, resulting in the RDC owning thé parcel that will
coniain the parkmg garage and. the parcel that will confain the conference centér,

and the.SPE owning the remaitiing parcel(s).

b.. The RDC will convey title to the SPE by good and sufficient limited warranty
deed, subject only.to matters approvcd by-the SPE. The SPE will, convey tiile to
thé RDC by good and sufficient: limited warranty deed, subject only to matters
approved by the RDC.. Notmthstandmg the foregoing, Ihc RDC's obligation to
convey the TOWN PROPERTY is contingent upon. the DEVELOPER and the
RDC reachmg a mutual agreement on the PROPERTY LINE ADJUSTMENT
PLAT per Paragraph 4a; and ‘other: conditions as outlined in this Agreement,

PROJECT BONDING AND INSURANCE. Prior to the property sWap as. outlined
in Section 6 -of this Agrecmcnt the DEVELOPER will provide the RDC wnh the
following: Evidence of any insurance coverage réasonably required by the RDC; an
executed environmental indemnity agreement and an executed complebon Buaranty,
from DEVELOPER and périaining to the PROJECT; evidence. of ahy coristruction
bonding as may reasondbly be required in the sole discretion of the RDC to insure

completion of the PROJECT, and -any additional documentation. o5 security-

reasonably fequired by the TOWN to acquire financing for the PROJECT; mc!udmg
the issuance and sale of bonds.

PROJECT DESIGN AND CONSTRUCTION.
a. SITE AND ARCHITECTURAL DESIGN. The project site and architectural

design will be based. on the conccptual provided.in Exhibil F, and as agreed upon.

by the PARTIES. Prior 46 sibmission for review and approval to- any required-
public ageicy for perniitting or.certificate of appropriateness, DEVELOPER will
submit a final design for both the PRIVATE and PUBLIC IMPROVEMENTS to.

the RDC forreview and-appfoval.
b. REGULATORY APPROVALS AND PERMITS. DEVELOPER agrees that all

devclopinent, constructfdh opeération and leasing of the PROJECT will be done in
accordance with all appllcablp laws, rules;, orders, ordinances, regulations and

legal requirements of all governmental or quasi-governmental entities, agencies or
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instrumentalities relating to the development, use or condition of the PROJECT
including, without limitation, all building code and zoning requirements
appli¢able to the PROJECT on the date any permits for the PROJECT are jssued
and any design guidelines provided 16 DEVELOPER by the TOWN.
DEVELOPER is responsible for obtaining all necessary governmenta] approvalé
and permits, including those related to certificates of appropriateness and zoning,
for the PROJECT. DEVELOPER will provide to the RDC copies of all such
approvals and permits that are from entities other than the TOWN:

c. PROCUREMENT. For purposes of procuring contractors and vendors fo
¢onstruct, operate and lease PUBLIC IMPROVEMENTS, DEVELOPER égreés
to use procurement practices which seek to secure the grcatest value for the public
good with the most efficient means available in accordance with: reasonable
business standards.

9. ACCEPTANCE AND DEDICATION OF.PUBLIC IMPROVEMENTS,

a. PARKING GARAGE AND CONFERENCE CENTER. When the Conference
Center ‘and Parking Garage portion of the PUBLIC TMPROVEMENTS are
completed, the DEVELOPER shall provide written notice to the RDC of its
completion and request a final inspection of the project for approval and
acceptance of the RDC. Within 10 business days after receipt of noticé from the
DEVELOPER of completion of the PUBLIC IMPROVEMENTS, the RDC shall
perform. ant’ inspection of the PUBLIC IMPROVEMENTS and provide written
notice {o the DEVELOPER if the RDC determines that the. DEVELOPER has
failed to construct any of the PUBLIC IMPROVEMENTS in- accordance with
applicable plans and specifications, the govemmental permits and approvals or
RDC/TOWN standards. Such notice shall provide specific, itemized descriptions
of ‘how the PUBLIC IMPROVEMENTS does not comp]y with the-
aforementioned standards, The DEVELOPER shall have a period of 90 days t6
pursue and complete the cure of such defects; provided, however; if such cure
requires a longer period, such 90-day period shall be extended so long as the
DEVELOPER is diligenily pursuing the cure of such defects, unless and until the
RDC réasonably objects in writing to such longer period.

b. DEDICATION OF OTHER PUBLIC IMPROVEMENTS. DEVELOPER or
the SPE will dedicate all other public improvements as described in Paragraphs
1c(iii) and 1¢(iv) of this Agreement to-the appropriate local or state authoritiés..
All improvements in the road rights-of-way shall go through the South Carolina
Departmient of Transporlauon (SCDOT) encroachment permit process and must
be appioved by the RDC prior 1o submitting to SCDOT.

10, CONSTRUCTION BUDGET AND FINANCING‘

a. DEVELOPER will, no latet-than two hundred seventy (270) days of execution of
this Agreement, provide the RDC with (i} a final construction cost brcakdown for
the PUBLIC IMPROVEMENTS and. (ii) evidence acceptab]e io the RDC of a-
loan commitment from a financial institution acceptable to the RDC (in the
RDC’§: reasonable discretion) (the “Construction. Lender"”) for tonstruction
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“financing (the: “Constructlon Loan™) ‘and -any: required equity ‘from investors. (the
“Equity Investors™} sufficient to-comiplete construction of the PROJECT.

b. The PARTIES acknowlcdge that ' ceftain: pre-Construction expend:hircs will be

necessary prior to the DEVLOPER beginning, construction of the PROJECT,
mc]udmg but not limited to geotechinical and envirorimental studies, engineering,
and- ¢ivil_and archiectural. design; and that some of the expenditures will ‘be
.assocxated with the PUBLIC. ]\{PROVEMENTS as part of a@ mixéd-used
development project. Theréfore, shou]d the PROJECT not proceed to constriction-as
aresultof default of this, Agrccmcnt by the I'OWN or-RDC, the RDC agrees to pay
the DEVELOPER for those preconstruction cosfs” incurred. for*the PUBLIC
IMI’ROVEMENTS and for PRIVATE IMPROVEMENTS by the DEVELOPER or
the SPE, as. substantlated in writing; up to- Four Hundred Thousand and No/100

Diliars.(8400,000).

c. TheRDC acknowledges that tlie DEVELOPER's Cénstruction Lender will likely

require- afirst; lien- posmon on. the parcels withif the PROJECT SITE that will
containy the hotel and flié residéntial condomlmums The: RDC ﬁxrthcr
acknowledges that the Eqiiity: ‘Investors, will likely reqire.a second lien position
on-the PRIVATE IMPROVEMENTS “with regard.to payment: ofi Jnterest on their-
invcstment in the PROJECT as well as the return of their capital investment.
RDC agrees lo. maintain-a subordinate” posmon to the Constmntmn Lender and the
Eqmty Investors with respect to-the same:. In any cvent, “at such tims. as- the
DEVELOPER rcﬁnances 1he Construcnon Loan to pcxmanent ﬁnancmg and.
pursuant 1o Paragraph Ba 1he DEVELOPER: or the SPE shall repay-the RDC in
fll i the. amount of the Gap Loan plus. all acerued. but’ ndpaid. intergst
atiributable: to the saine, at'the time of the civsing of the permanent: [oan, The
parklng garage and confcrencc cénter shall not- bé part of the Gonstruction
Lender’s.collateral, although it is uriderstood thal this Agreement and i(s- eXhibltS
may’ ‘becollaterally assxgned fo the construction lender: -

ISSUANCE OF LIMITED OBLIGATION BONDS. Subject to the provisions. of
Section 10(b), héréof, the PARTIES -dcknowledge that the obligations of the Town
and the RDDC hereunder are contingent upon the TOWN's ability to issue, upon
reasonable terms and: conditions and at reasonable rates of interest, hospuahty fee

revenue borids in ah amiount $ufficient, together with othet .funds Gf any) of the

TOWN identified by the TOWN for such purpose; to fund thc' GAP LOAN and the-

costs of the PUBLIC IMPROVEMENTS all of which shall .be of & nature which

sat:sﬁes the critéria sct forth * il Scetion 6-1=730: of the Code of Laws: of South:
Ca:olma 1976 .as amehnded.

LEASE,. OPERATION __AND __MAINTENANCE _OF  PUBLIC
IMPROVEMENTS. Upon completlon of the’ PROJECT, DEVELOPER - -agrees to

eniter-into, -or cause the SPE 1o enter into, an: agrcemenl to maintain and operate the
parking-gdrdge and conference genter portion of the PUBLIC IMPROVEMENTS per
thié terms as: spcmﬁed in the Parking’ Garagc/Confercncc Center Operation: Agrecmcnt
attached as; Exhibit B and in accordance with the réquirenients of Intemnal Revénue
Service Rcvenuc ‘Procedure 97-13 or any successof, gmdehnes

7
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13.

14.

is.

FAILURE TO_COMPLETE PUBLIC IMPROVEMENT PROJECT. If the

DEVELOPER. or SPE starts but fails to complete all or a portion of the PUBLIC
IMPROVEMENTS within 'a: reasonablc fime pcnod after- commencement of
construction (except delays due to force majeure), the RDC shall have in addition to.
any other'rights and remedies which may be available under this Agreement or at Jaw,

the right to draw on: the Bond proceeds to complete the PUBLIC IMPROVEME}\TS
and redude thc amount of PUBLIC IMPROVEMENT INVESTMENT to which the
DEVELOPER is entitled under Paragraph 3b(ii)- of this Agreement in the amount
necessary to complete the applicable PUBLIC [MPROVEMEN’IS If the RDC
exercises its. rights to remedy or compléte all or a portion of the PUBLIC
IMPROVEMENTS  as set forth above the DEVELOPER agrees that it shall make, or

.cause the SPE to make, any. further assignment$ to the RDC of any- construction

contracts,, professmnal services contracts (e. £, archltcctural engmeer or pnmc

contractors) and rtights 10 use plans, drawings and Spec:ﬁcatlons ‘and any

govemmental permits. or approvals for such PUBLIC. lMPROVEVIENTS as may be
riecessary for the. RDC 1o compléte such PUBLIC IMPROVEMENTS

NOTICES. All, nofices, requests, demands, or other communications required or
permitted’ fo. be. given hereimder shall be in Writing and shall be addressed. and
delivered by hand or by certified mail, return. receipt reguested; or by ovemight
coirier, o by fax, with evidence of delivery, to. each party at the addresses set' forth
below. Any. such notice, request, démand or other communication shall be considered

iven or de]wercd as the case may be, on the date of delivery. Rejeclion or othier

refusal to accept or inability to deliver because of changed addtess of which proper
notice: was not given shall be deemed to be. receipt.of the notice, request; demand or

other communication. By- glvmg priot written notice ‘thereof, _any party; from time to-

titme, may ¢ chan ge its dddress. for notices hcrcundcr

a. DEVELOPER;: Applegate & Co., a Sonth Carolina Corporation, 4130 Faber
Place. Dr,tSu:tclll N. Charleston, 8029405

b. TOWN: Town of Summerville Mayor, 200 S. Main St., Summerville, SC 29483

¢. Copy to. Tawn. Attorneyi ‘Town of Summerville Attorney, 200 S, Main St.,
Summennlle, SC 29483,

GENERAL PROVISIONS.

a, The. TOWN, represents 1o the RDC and the. DEVELOPER that it Has. fu]} power
and authority to do business in the State of South Carolina and 16 perform its
;obhgatlons under; 2s and when required by this Agreement and shall, subject to
changes in. applicable law beyorid the control of the TOWN, cofitintie to have
sucl power and authority, throughout the tem of this Agreement The TOWN
further represents thal it will' use reasonable -efforts and act in good faith in the

petformance of its obligations under this Agrecment

b. The RDC represents to the TOWN and the DEVELOPER. that it has ful} power
and authonty to do business in the State of South Carolina. and 1o ‘perforin its
obhgatxons undet, as and when reqmred by this Agreement and shall subject to
changes, in applicable law beyond the control of the. RDC, continue 10 have such
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- 16.

_power 2 a.nd authonty throughout the term of thls Agreement The RDC ﬁzrther‘ ‘

its obhganons under this Agrcement

The DEVELOPER represéiits to i€ TOWN- and RDC that: it has’ ful} powes: and
aunthority to péerform its “bligations under, as-and when required by this
Agregment and shall ‘contiffue to have suoh powen aud authonty throughout fhe~.
term ‘of .this* Agreement. The DEVELOPER further Tepresents”that it-will: use.
reasonable efforts and act in godd faith in;the pcrformance of'its obhgatlons uiider

th1s ‘Afréemént.

. No remedy- provided’ herem is exclusnre,. and each party. liéreto shall* Kave all

remédies 4vailable to itat law-and in “équity:

All prormses made by thé TOWN or the RDC in.this Agrccment are mtended to-
be: promises” to- the: DEVELOPER in the TOWN’s and the RDC s;.businesg
capacity, and. no. provisions | herem are intended ‘to- create: a duty ‘where nong

- otherwise exists from the- TOWN to. the Gwners, ofﬁccrs employees agents,

patrons,, guests or tendnts of the: DEVELOPER, and ng -such “person shall be
deeméd to_have-any cnuﬂcmcnt as ‘a third paity. beneficiary’ of this Agreement :
The&DEVELOPER aclmowledges that ¢ertain undertakings by 1he 'I.‘OWN ares
sub_]cct 10 enactments of ; approving ordmanccs df resolutions; and-in. some cases; a-

publichearing, by the Fown Council-with respect {o the, matters dlscusscd herem,

This: Agréemenit -supersedes all ‘prior d1scussxons and agreement§ ‘between: the
parties ‘with respect to- the PROJECT This. Agreemerit contams thie sole and
enflrc undcrstandmg bctwcen thie partles and all, other promises; - mducemems
oifers,‘sohcltatmns, agreerients; representatlons and warranfies heretofore made
between the: ‘parties, it any, are merged into ‘Ahis. Agreement, Nothmg 13y this
dgreement-exempfs DEVELOP,ER from mmphancc with all Igcal, ‘state, and othier.

Jauthonzed _]unsdlcﬁou permitting proccsscs, building. - -code; or ]and ise

reqmrcments

. No modifications, amepdments.or waiver of any, pI’OVlSlOﬂ of this Agreement shall

be effechve unless the same shall beun writing and signed. by allof the Partics
hcrcto

The: DEVELOPER may not dssign its rights.in this Agreement without thg priof;

‘wnttcn consenl ofthe TOWN and the RDGC.,

This Agreement sliall be governed by and’ construed under the Jaws: of the State of ’
South. Cacglina,

MEDIATION / ARBITRATION JAny dispute; cantroversy: differénce of clatim- arising

outof; relaung toror il connectlon wﬂh ThlS Agreement @ “Clmm”), shall bé ucgouated hy the.
partxcs wnhm twerity (20) days of wnttcn notice of a- Clalm (tDzspute N m:e”) Such D,lspute

“Notice shall'indicafe i i bold or cap:tal letters-that'it is-a. Dispute ‘Notice'being fileéd under the:
iAgrecmem If 1o agreemcnt 15 rt.achcd wlthm such 20—day penod the ] pames agrec to suhmlt

,,,,,

Chapter 48 of 1he Code of Laws of Soulh Cam]ma (“A:bm armn ) In the event thc parnes
sibmit a dJspute to Arbltratlon it shall bé. underlakcn ifr Charlésion; South Ca.rohna_ Either party-

g.
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‘may submit the Claim to Arbitration: The party requesting Arbitration shall give a written -

demand for Arbitration.to the other party by registered or certified mail. The demand shall set:

forth a statement of the nature of the dispute, the amount involved and the remedies sought. No

later than thirty (30)- calendar days after the demand for Arbitration is served, the parties shall -

jointly select and appoint an arbitrator., If the parties do not agree on the-selection of an

-arbifrator, each party shall select one arbitrator by written notice to the other party no later than

th:rty-ﬁve (35) ¢alendar days after the demiand for Arbitration is served and the two so salected -

shall select a third arbltrator no later than foﬂy—ﬁve 45y calendar days aﬁer the deniand for ‘

Arbitration is served, Such atbitrator shall be knowledgeable in the areas of law. governing this

Agrccmcnt The failure of a party to sélect an. arbitrator, or the failure of an arbitrator tg provide
s:.lecuon of a third arbitrator, within the times provided herein, shall eliminat¢ the selection of

an arbitrator by such party, and the arbitrator shal] be the arbitrator selected by the other party in

. timely manner: The arbiter’s award shall include (i) a provision that the prevailing party in

such’ Arbitration shall recover its costs of the Arbitration and reasonable attomeys' fees from the

other party, and (ii) the amount of such costs and fees.

IN WITNESS WHEREOF, the parties have set their'hands the day. and year first abave )

written, o P

TOWN OF SUMMERVILLE, SOUTH

CA,BOL?-A

Ff. e N PN, DI .

lilloga (5 Gllar -
ATTEST: Mayor, Town of Summerville, South Carolina '
Clerk, Town Council.of the .
Town of Summerville, South Carolina

TOWN OF.SUMMERVILLE

REDEVELOPMENT CORPORATION

By\f;'/ P[/ ( i Gin d’ C‘L’LQ&,; 5

Its:: Chaimman

APPLEGATE & CO.
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Exhibit A * Praject Site Hlustration

Exhibit B —l'Pai'king Garage/Canference Center Operation Agreement
Exhibit C - Grant Agréement

Exhibit D'~ Promissory Note

Exhibit E — Estimate Public lmprévenients Budget

Exhibit F ~ Conceptual Site 2rid Architectural llustrations
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EXHIBIT B-

PARKING GARAGE/CONFERENCE CENTER OPERATION AGREEMENT

(The Darchester)

Between:

TOWN OF SUMMERVILLE REDEVELOPMENT CORPORATION;,
-as the Owner

and

THE DORCHESTER,; LLC;.
as'Manager
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THIS:AGREEMENT IS SUBJECT TOQ BINDING ARBITRATION

PARKING GARAGE/CONFERENCE CENTER OPERATION AGREEMENT
(The Dorchester}

THIS PARKING GARAGE/CONFERENCE CENTER OPERATION
AGREEMENT (this "Agreement"), made and entéred into-as of Tuly 4,200, is between .
TOWN OF SUMMERVILLE REDEVELOPMENT CORPORATION (the "RDC"), a
501(c)(4) organization, and THE DORCHESTER, LLC, a South Carolina limited Hability
company (the "Manager").

WITNESSETH:

WHEREAS, the Town of Summerville, South Carolina (the “Town”), owns
approximately 1.58 acres of property located in downtown Summerville along West
Richardson Aveniie, specifically known as TMS# 137-07-4-002 and TMS# 137-07-04-005
(together, “Town Property™), and; in seeking to accelerate continued revitalization of its
downtown, openly solicited a Request-for-Proposals for private dévelopment. of-the Town
Property in accordance with Title 31, Chapter 10 Community Development Law of the
South Carolina Code of Laws 91976) et. seg., as amended; and

‘WHEREAS, the Town received a high quality proposal from Applegate & Co. (the
*“Developer™”) for:a mixed-use dévelopment that ineludes a hotel, residential units, and
retail space (the “Pro_]ect”) the Town considers beneficial to the economic growth of”

Summerville; and

WHEREAS, the Developer has entered into a contract to purchase approximately
0.65 acres of property adjacent to the Town Property, specifically known as TMS#
137-07-4-004 and TMS# 137-0?-04 003 (“Developer Property,” and together with the
Town Property, “Project Site™

WHEREAS, public mﬁastr’ubturc improvements, including a public parking garage
and a conference center on the Project Site, are necessary. to:service the Project as well as
futire development in the area; and

WHEREAS, the Town established the RDC to fdcilitate financing and funding for
Various community and economic develepment projects.within the municipal limits of
Summerville, and. to create a partnership to provide for the: éfficient and timely
development of the Project; and

WHEREAS, the Developer agreed in the Public-Private Partnership Agreement,
dated as of July ﬂ_, 2014 (the “PPP Agreément”); to construct Public Improvements (as
defined in the PPP Agreement), including the Parkmg Garage (the “Parking Garage™) and
the Conference Center (the “Cenference Center”), as. part of the Project, and further to-
manage and operate, or caiise the management and operation by means of a special purpose
entity formed by the Developer of, the public Parking Garage and Conference Center upon
compleétion of the Project as detailéd inthe PPP Agreement and in this Agreement; end
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WHEREAS, in ac¢ordance* with the terms of the PPP Agreement, the RDC has.

agreed to enter into this Agrecment. with the Manager i upon completion, of the Project to

maintain and. operaic the Parking Garage and Conferenice Center;’

NOW, THEREFORE, in consideration of the mntual profnises and. ‘covenants herein
containéd the RBC and the Manager agree as follows:

‘Scction: 1, Apgomhnent and Acceptance, The:RDC hereby appomts the Managcr as
its exclusive independent contractor for the management of the: Conference Centér. and’ the
Parking Garage; and the Manager accepts such appomtmcnt subiject to the terms dand

conditicns set forth herem

Section 2. Description of the Managed Public Improvements. The, Publ:c
Improvements o be maintairied and o_perated by the Managerunder this Agreement .consist
of a Conference Center with no less than 10,000 square feet of conference/event : space and
parking facilities: and parking garage with'no less, than-a combined total of 179 spaces
located on the Project Site (22 surface spaces and.157 garage spaces).

eratiori of the Project:

Section 3. Management and.O

(@)  General The Manager will provide the services described in this Section
directly, through its Affiliates, or through Subcontractors. :For purposes of this; Agreement,,
the terin “Affiliate” means any corporation, | limited: ,llablhty compary;. parmershlp, limited,
partnershlp, sole prOpnetor of other business- organization-owned by or under common
ownership with the Manager For purposes- of this Agreement, the tefm “Subcontracto
means dny person or cntlty with whom the Manager enters-into.a contractual re]atlons}up in
order to provideé some. or all of the: services required .to be provided heréinder by the
Manager. As proyided ihroughout this Agreerient, the Managcr will prov_lde semces
pursuant to this Agreement in its capacity as an independent. .contracior.. The. Managcr shall
operate the Conference Cénter and the Parking Garags a5 facilities available foruse by any
member of the public upon paying the published rates for use and in accordance with.the
Manager’ £ regulations as agreed upon by the RDC with reSpCCt to use of the Confcrcnce

" Center and the Parking Garage:

(b) Operating Standards. The Manageér shall employ an adequate staff o manage;
operate, maintain, and collect revenue from-the Conference Center and the Parking Garage

and shall have full authority and oomplete Supcmsmn overthe cmp]oyrncnt,_dlscharge and

perfonnance of dutles ofall personnel used in ‘the inaintenarice, operation, and-renting of the.
Conférence - Ccnter and the Parking Garage mc]udmg, Wlthout limitation, oversight of
services: performéd tnder thxrd-pany service-contracts. “The Manager shall use its best

efforts in the management of the Conference: Centér and the Parking Garage ‘and the

collection of the rents and.othier income: due and to become die therefrom. Managemcnt of
the Project shall include practices thiai are customary and tsual in- the operation and
management of comparablc conference and parkmg facilities and in the. Conference Center
anid the Parking Garage having such services as.are customarily provided by-operators of
such conference and parking facilities of comparable class.and standing as the Conference
Center and thé Parking Garage whenéver poss'ible_.
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© Marlcelmg The Manager shall preparg a, marketmg program forthc ‘Conference

Center. and' the Parkmg Garage and' shall supervise the: marketmg actwmes for the:

Conference Cenitér. and. the Parkin g Garage including all advertising layouits, brochures and
canipaigns, Adverusmg expenses shall be.paid as operatmg expenses of the: Confcrcnce

Centér and the Perking Garage.

(d) Setfing and.Collection of Feés and Charges. (i) The Manager shiall supervise the
staff i in the rentinig, of the Conference Center-and the collection of parking fees for the
Parking Garage,, Incident théreto, the.following; provisions shall apply:

(Ay The Manager shall supervise the taking and processing- :of
reservations for the Cenferénce Ccnicr

(B)  The Manager. shall prepase. all reservation forms for the Conference-

Center

(C) The Manager shall supervise the collection, deposit,. and
dlsburscment of advance reservation fées or dcposﬂs if any.

(i) On behalf of the RDC, the- ‘Manager shall, establish, on at least an annual basis,
the rates and rentals for thé use' of the. Conference Center and for spaces iii the Paﬂung
Garagc. In establishing such rates and fentals; the Manager. agrees that it has a ﬁducxary duty
to the RDG to use it best efforts to establish such.rates and-rentals as will, in its jadgment,
=opmmzc revenues to ‘bz derived from the operatlon of the Conference Center and the Parkmgr

Garage TheRDC undcrstands that lhe Managermay offer dxscounts of up to 50% off of the:

published rates and. charges 19 patrons‘of the hotel located on the Project Site for use of the
‘Conference Center ot spaces in ‘tlie Parking: Gamgc

() Collection of Charges and. Othei Recéipts.. The Mariager shall supervise. the.

collection of all tharpes, and other amounts réceivable in connection with the management
and operation of the'Confererice Center and the Parking Garage.

0 Enforcement of Ledses. The Manager shall use.its best efforts to. sécure fuu
compliance by each user of the Conferencc Cenier and- the Parkmg Garage with the terms of

his or her agreement,

(g) Maintenance and- Réepair.. Manager shall use its bést efforts to- cause the
Conference Centerand the Parking: Garage to be maintainedin good repair, including butnot
limited to clcanmg, pamtmg, decoratmg, plumbmg, carpentry; grounds care, and such other
maintenance and 1 repalr work as may be necessary, Incident thereto, the followxng Provisions.

shall apply:

(1) "Special atiéntion shall be given to prf:ventlve maintendnce, and, to the
) Extent more cost effemVe the services of the mamtcnancc e:mployces
of the Manager shall be uscd

()  The Manager shall contrdct on behalf of the RDC with qualificd
independent éontractors' for. thie maintenance and répair of heating

3
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and air conditioning systems and for -other extraordinary repairs.

beyond the. cipability of fegulaf maintendnce employees after

consultation With the RDC with. réspect to the cost of such

extraordinary repairs, In the: event that repairs of an emergency nature

- are required at a time when it is impracticable to consult with the
RDC as to cost, the Manager'is hereby authorized to contract on

behalf 6f the RDC to undertake such repairs and shall promptly notify

the RDC of such.action. The Manager shall review and approveall

. invoices for mamtenance and fepair expenses sub_]cct to
- reunbursement or payment by the Conference Center and the Parkmg
Garage The Manager.shall process these invoices in a timely thanrier

16 benefit from discounts offered by the appropriate vendor, The

- Manager shall allow to the RDC-ariy rebate or discount which the:

Manager shall -obtain.

- i(ji}_): The Manager shall receive and prompily investigate..all. sefvice
-réquests from users of the Conference Cenler or the Parking Garage
and také such action theréon as may be justified angd’ keep: records of
the same for a reasonable pcrlod of timie. Incidents requiting repairs.
of a serious nature shall be reported to the RDC promptly.

(iv) The Manager is hereby authorized to purchase all ‘materials,

' eqmpment fools, appliances, supplies, and’ Services rcasonably
necessary fof proper maintenance and . répair of the Conference
‘Center or the Parking Garage.

‘(h) Capital Improvements.

(@ The Manager shall prepare for the, RDC's review and approval. a
Capital Budget Plan (the "Caplla] Budget Plan") relating to proposed
capital cxpendxfures for buﬂdmg, grounds, and' fumniture ("Capital
- Improvements™) and. pcnodmally advise the RDC of the status of the
Capital Budget Plan. The Manager is: hereby authorized: at. the-
) reasonable expense.of the Conference Center or the: Parking Garage,
as applicable, to make contracts for all necessary renovations, repairs,
additions, or improvements falhng under the category of Capital
Improveinents aiid outlined in the: Cap:tal Budget Plan. All Capxtal
Improvements shall be. subject to the prior‘approval of the RDC,

(i)  All Capital lmiprovements and the covstruction, repair and.
‘maintenance- thereof. shall be constructed and made in-a good and
workmanlike manner, free from all Tiens and encmnbrances in .
accordance witli'the policiés and procedures of the Manager and- the.
RDC for capital improvements.

(i) Utilities and Services. The Mariager shall make @rrangerent$ and execute any-
nécessary agrccments for water, clcctncxty, gas, telcphone data; CATV, mtcmet scwage
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and trash disposal, vermin extermination, snow removal, landscape care and re!atcd utilities
and services for the Conference Ceriter and the Pa:lcng Garage. The Managcr is hereby
'authonzed to make such contracts on behalf of the RDC as may be necessary to secure such
utilities and serv ices: The expenses mcurrcd for such ubhhes and seivices, if any, shall be
paid as operating expenses of the Coriference Center and thB Parking Garage.:

() Employees. All staffing-requited pursuant to-Section 3(a) shall be employees of.
the Manager, its Affiliates, or Subcontraciors, The Managcr shall hire, pay, supervise, and

discharge such- personel, subject 16 the following conditions:.

(i)  The compensation, including fringe benefits, of the employees
performing on-site functions shall be: within the Manager's sale
discretion. Compensaimn of hookkecpmg, clerical, and other
managerial pérsonnel shall be within the Manager's sole.discrétion.

(i).  Subjectto thelimitations set forth in Section 9(b) below, the Manager
shall be reimbursed for reasonable compensation, including fringe
‘bencfits, payable ta- all employees performing on-site functions; and
for all local, State, and federal taxes, assessments (mcludmg 'but not
hmlted to Social Security: taxes, unemployment insurance, and
workérs' compensation insurance), and other reasonablé expenses
incident to the employment of such personnel: Such reimbirsements
shall be paid as operating expenses of thie Conférence Center and the

Parking Garage.

(k) Records and Reports. The Manager shall be responsible for all réports related to-
the operations of the Conference Center and the Parking Garage that the RDC is obligated to
prepare, if any, for any govermnmental agency, at the expense of the Conference Centeér or the
Parking Garage; as applicable, which 'shall include, without limitation, the following
responsibilities with respect to the records and reports:: '

(), The Manager shall establish and maintain a comprehersive system
for records, béoks, and accounts including, but not limitéd 6, records
tracking- all inventory purchased and used in connection with. the
Conférence Center or the ParKing Garage, and records, of all
maintendnce and repairs performed on the Conference Center or the
Parking Garage, All records, books; and accounts shall be subject to
.examination at reasonable hours by any: authonzed representative. of
the RDC. The RDC shall have the right to inspect and audit the
Manager’s books and records with respect to the Conference Center

and the Parkinig Garage

(1). Customer Service. It is the expectation of the RDC that the Manager shall; in the
course of its dutics hercunder, provide-a high level of custonier service to the users of the
Conference Center and the Parking Garage.
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‘Section 4, - Funds: arid A ccoiints. “The Manager shall establish and rmaintain certairi
accounts for the Pm]cct as set forth herein. The Mandger assumes responsibility for
Handling all funds.in accordance with'the terms of this Agreement. The Manager shall bear
4l damagc, 16ss; cost or expénse from the theft of misapplication of funds:

(a) Operating Expenses. The Manager shall pay all sums payable by the RDC as
expenses of the Conference Center and thie Parking Garage aithorized to be inéurred by the

Manager under the terms of this Agreément.

Section. 5. Administrative_and Supervisory Expeiises. All administrative and
supervisory salaries and expenses. and other management. overhead expenses {other than.
expenses for'on-site’ employees) shall be borne by the Managcr out of'its own funds and shall
not be treated as expenses of the’ Conf'crencc Center and the Parking Garage Howevcr when

it is fo-the financial benefit of the Conference Center or'the Parking Garage, normal an-site

- duties.and reasonable expenses (including but not limited to'staff, bookkeeping, accounting

services, clencal office supplies and equlpment, telephenc, and postage) may be performed

-oﬁ'—sne ant paxd fbr and trcatcd as cxpenscs of the Confercnce Centcr zmd the Pa:kmg

the Parlung Garage, certam ﬁmchons and servmes shalI be shared with the anate
Improvements, and the rcasonable cost shall be prorated on an equitablé basis and cha_rged 1o
‘thé Confererice Center or the Parking Garage, All paymeiits 10 the Manager shall be sitbject
to the limitations st forth in Section 9(b) below.

‘Section. 6. Maragement” Overhead Expenses. Management overhead éxpepses;
which shall be bomne by the Managér out of its own finds arid which shall not be treated as

-oparahng expensés of the Conference Center or the Parkmg Garage and shal] not: be-

reimbursable to the Managér, shall include: (2) compensation of central officc.or off-site
personnel employcd or.contracted by the Manager, (b) rent.for off-site offices utilized by the-

,Manager tcléphone and utility charges iricurred at such ofﬁces, office supplies; rent forand

repair and mainfenance of office machinesused at such offices; pos{agc used at such offices:
any rental for or allocanon af dep.remahon or amortization of any properties owned by or
leased by the Manager and used in the performance of its duties hereunder, (¢)} premiums for
fidelity bonds on the Manager s employees not associated with the Conference Center or the

Parking Garage, and (d) premiums fof general liability, workefs' compcnsatlon, or other such

insurance carmried by tlie Manager niot associated with the Confercncc Center or'the Parkmg
Garage.

Section 7 Res1dcnt1al Parkmg RDC has: agreed to. léase up to 55 spaces jn the

" Parking Garage to the Managcr on.a lobg:-ferm basis to support the residential portion of:

the Project per the terms of the Parking Lease A greement aftached hereto as Attachment A.

Sectioh 8. Insurance The Manager shall arrange penodlc conferences with thé RDC’
and an insurance. consultant reparding the insurance coverage required for the Conf'crcnce

‘Center and the Parkmg Garage,

Section 9. Manager"s Conip b’néz_ifion._
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(a)  During the initial one (1) year term of this. Agreement, the Manager shall be.
compensated forits services hereunder by the RDC by payment of a managcment fee in the
amount of §3,000. 00: per month; payable quarterly.

()  Notwithistanding any-other provisions of this. Agreement, the tofal’ amount
payable to the Manager as compensation under any provision of this Agreement; iniéfuding.
without Jimitation'Section 3(j) and Secuon 5 above, shallnot exceed in-any year the fixed fee

compensation set forth in Section 9(&) Re:mbursement of the Manager for actual and direct:

expenses paid by the Manager to unrelated third parties is not treatedias. compensation to the
Mangér for purposes of this paragraph.

Scction'10.. Damage or Destritetion,

Damage or Destruction. 1f the Conference Center or the Parkmg Garage is

damaged the RDC will promptly commence and expeditiously- completc the. Rcsloratlom

in.accordance with-Section 10(b).

Réstordtion, Upon receipt of notice from the Manager of an évent of damage or
destruction of elther the Conference Center or the Parkmg Garage the RDC will- prompt]y
commence and expcdmously completc any negessary- restoration.. The RDC, will restore

the Conference Cénter or the Parkin 12 Garage, as apphcable aspearly as possible 1o its value, |

condition, and character immediately prior to the damage or-destriiction,. The RDC will
complete thc restoration as soon as reasonably possible after tlie date of such damage or
destruction.” If not completed as provided in the previous sentence, the Manages may
terminate this Agiecment in accordance with the provisions of Section. 13 lereof, In the
event that the RDC fails promptly to commence and expeditiously complelc any necessary
restoration, the Manager may proceed to restore the Conference Center or the Parkmg
Garage, as applicable; as nearly as- possible 16 jis value, condition, and character
immediately prior-ta the.damage or destruction. The RDC bears the entire costs of such
festoration, which thé RDC shall- promptl ¥y pay, upon y written demand, to'the Managcr The
Manager may offset any revenues derived from the operation of the Cohference Center and

the Parking Garage to. satlsfy the obhgatmn of 1he RDC to pay the-Manager for the costsof

restoration.

Fees. Dunng the period from the date of the daifiage or-destruction, through the: ()
compléetion of the restoration; or (ii) termination of this Agreéement, the RDEC will coritinue,
to pay the management fee.provided.in Section 9 hereof:

Section 11, Comghance with Laws. The Manager and its, employees and
subcontractors, shall perform all of the services under this. Ag;cement in compliance with all’
applicable rules, fegulations, orders, determinations, ordiriancés, or laws of any federal, Siate,
or local autherity, If the Manager shall fiil or refuse to comply with or abide by anyrule,
order, detemiiiiation; ordjnance, or law of any federal, Staté, or loéal authority; the RDCmay
te'rmlnate this, Agreement in accordance with the: provisions of Section 13 hereof:

Section 12. Assignment. The Manager shall rigt transfer, assign, pledge, or
hypothecate in'in whole all of its rights, duties, or obhgatwns ander this Agreenient withoui
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hie pnor written consent of the RDC except to an: Affiliate.or to 1ts lender. The RDe shall

jiot assign or pledge its rights undér this Agreément without thé prior written consent of the
Manager. .

Section 13. Tern of Aggecmcnt, Renewa! of Term: (a) ‘T}us Agraemcnt shall bei 10

effect for dn mmal term' of one (1) year, begtnnmg on the date of execution. and delivery

‘hereof and endmg one year later, The M.mager and the RDC.may extend the term of this

Agreement for an additional one year period up 1o fifieen (15) years by-their mutua)

-agreement on-the Manager s compensation under Section. 9 for such renewal term:

(b)  This Agreement may be terminated prior to the end of the current-term in

accordance with the following cond;uons

(i)  This Agreement may be terminated - by the mutuzl consent. of the
RDCand the Manager at any time.

(i) Exceptas. herginafter provided, in‘the event 4 petition. in, bankruptcy
is filed hy Ot against-éither the RDC or-the Madager, or in the event either makes an

_ass:gnment for the beriefit'of credztors or takes advantage of any msolvency act; the.

other party ‘may términate this; A,grecmem without notice to the other.

(1), 'Either the RDC or {he Manager inay términate this Agtecment by
written. notice to the other pa.rty in the event that the other party shall breach its

:obhgations duties, or covenants: under the texms of thiis:Agreement, Suchidtice shall’

spccxfy the nature and, soope of the clzumed breach of this Agreenient. and shal]
provide: tbe breachmg parly wﬂh ihcsnght to cure the. clanned ‘breach within 30 days.
of the receipt thereof. If the claimed breach is riot. ctred to the satisfaction of the
non-breacking party- within the 30—day cure: penod this: Agreemcnt shall terminate;
prowded thiaf 's6.long as a course of action’ adequaté 1o remedy such faihire sha]l
have Been-commenced by the breaching party within such. 30-day period:and shall
thereafter be dili gently prosecuted to complehon and {hc failire shall be remcdlcd
thereby thhln 90.days of such occurrence, this. Agrcement may not be fermindted

for such breachi.. The non-breaching party shal also. have tlie nght to seek damages,

-and exercise such other remodles as may be provided by law or in' equ;ty agairist the
breaching parfy

(e) “Upon termination -of this Agreement, the Manager-shall submit to the'RDC
ﬁnanclal statements and infermation with respect tg. the Confererce Cenfer and Parkmg
Garage reasonably requested by the RDC Thé termination of this Agreement shall not affect

{lie rights and obhganons of the. partics: hereto as set fonh»hercm as 10 matters, events,

obhganons arid duties that pertained ‘or acciued prior to' the date of termination..

[C)] Upon termination of this A gremn ent, the Mana ger shall promptly tumn ovérto the-
RDC: all of the records-with. respect {0 the: Conference Centcr and Parkmg Garagc and any
othier property. of the RDC wnhm the. Manager’s possession: Notvnthslandmg the
fermination of thi§ Agreement, any paymients due to the Manager: ufider this, Agrccmcnt will
be paid as provided herein.

4
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(c) Upon Iermmatmn of this’Agre¢ment; the Manager agreesto rccagmze and. accept

any.successor mariager of the Conference Ceritér and Parlung Garage selected bythe RDCas

the manager for the Conference Ceriter and Parking Garage

Section 14: ‘Managér's Licenses: The Manager rcprescnts and warrants ﬂ1at it has

obtainied dnd covenants to mamtam a]l licenses - necessary for the: perfonnance of its

obligations under this. Agreement,

Section 15, Interprétative Provisions. (a) This wnﬂen Agreement and attachments,

hereto (if any) constitute thie entire: and- complele agreement between the patties hereto and

supcrsede atiy prior oral or written agreements between the' Company and the. Managcr with

respect to thé management of the Conference Center and Parking Garage. Itis cxpressly
agreed: that there are no verbal undcrstandmgs or agrcemcnts that in any way change the
© terms, covenantsand conditions herein-set forth, and that no modification of this; Ag;reemem
and nio waiver of any of its terms and conditions shall be effectiveunlesymade it 'writing and

duly cxecuted by the Company and thie Manager

(b). ‘This- Agfeement has béen executed in several counterparts; each of which
consntutc a; complete original Agreement and which may: be introduced in ewdence orused
for: any othcr purpose without productxon of any: of the other counterparts..

{c) As used herein; whefiever appropriate; | theé masculine gender shiall be cotistrued to
- mean the femiinine or neuter gender, o1 both of them the feminme gender shall be.constried

to mean the masculme or neuter gender, or both of them and the neuter gcnder shall 'be:

construed-to mean' thc masculiné or feminine. gender, or both of them.

(d) Asused Herein, whenever expressed, the- smguIar number shall be consfrued to
mean the plural number and the plural number shall be construed to mean the smgular

yivmber:

(e} The paragraph-headings or-captions appearing in this Agrecriént are’ for
t;onyénje‘nct; only;-and.are not to be'considered in intérpreting this Agreement.

Section 16. Notices.. (a) All notices, certificates, demands, requests, ‘or. othcr
communications heréunder shall be sufficiently given and.shall be deemed given wher
miiled by certified. maxl , postage prepaid, fetiim receipt rcqﬂcsted, or'given when. d:spatchcd
‘by facsimilé trarisimission, or by personal delivery addrcssed as follows::

[t?-w- the RDC:
“Town of E‘;i;mrdchlep:dec:Ve]dament.qupbi;itipn

Aftention: Chairman’

Summeml]e South Carolina 29483
__Te]ephone (843) 871.6000
Facsimile; (843) 871.6954
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iftothe Manager:

The Dorchester, LLC

Attention’ PK\’“M& H. n’p\:\,t 10—1 g
ABCTEe v Plac Dy, 1\(1\(‘(, it
N Uhoorbeshn |, South Camhna 214 C.)
Telephone; (843) 41 '1 2420

Facsimile: (843)_4°171. 3905

(b)  Either party hereto may, by notice given to each of the other, designate- any
additional or different addresses to which subsequentnotices, certificates, demands; requests,
or other communications shall be sent,

Section 17, Applicable Law. This Agreement and all obligations hereiinder shall be.

construed and mtexpreted under and in accordance with the laws of the State of. South
Carolina. ’

Section 18. Successors and Assuans Chariges. This Agreement shall be binding
upor the parties hereto and their successors and': assigns.

Section 19. Mediation / Arbitration. Any dispute, controversy, difference or claim arising
out of, relating 1o or in connection with thiis Agréement (a “Claint™), shall be negotiated by

the parties within twenty (20) days of wriften notice of a Claim-(“Dispute Notice”). -Such

Dispute Notice shall indicate in bold or ¢apital letters that itisa Dispute Notice being filed
under the Agrecment Ifno agreemcnt is reached within such 20- -day period, the parties
agree to submit the claim 16 arbitration; as provided in the South Carolina Uniform
Arbitration Act, Title 15, Chapter 48 of the Code of Laws of-South Carolina
(“Arbitration”). Tn the event the parties submit a. dispute to Arbitration, it shall be-
undertaken in Charleston, South Carolina. Either party may ' submit the Claim to
Arbitration. The party requesting Arbitration shall give a'written-.demand for Arbitration
to the othier party by registered or certified mail. The demand shall set forth a Statement of
the nature of the dispute, the amount involved and the remédies sought, Nolatér than thirty
(30) calendar days after the demand for Arbitration is served, the parties shall jointly select
and appoint dn arbitrator. If the parties do not agree on the éelection of an arbitrator, each
party shall seléct.one arbitrator by written notice t6 the other party no later than ﬂmty-ﬁve
(35) calendar days after the demand for Arbitration is served and the two so selected shall
select a third arbitrator no later than forty-five (45) calendar days afiler thie demand for
Arbitration is served. ‘Such arbitrator shall be knowledgeable in the areas of law goveming
this Agreement. The fiilure of a party to seléct an arbitrator, or the failure of an arbitrator

to provide a selection of a third arbitrator, within the times prowded herein, shall-eliminate

the selectionof an arbitrator by such party, and the arbitrator shall be the arbitrator selected
by the other party iri a timely manner.. The-arbiter’s award shall include (i) a provision that
the prevailing party.in such Arbitration shall recover its costs of the Arbitration and.
reasonable attorneys' fees from the other party, and (i) the amount of such costs ‘and: fees.
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E_‘;f':c_tio_t; 20. Attomey’s Fees. In thé event of a dispute hereunder, the prevailing party:
shall be entitled to recejve reimbursement of its reasonablé attorney’s fees and court costs,

1
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IN- WITNESS WHEREOF ‘the RDC and the Managet by their du]_v,r authonzed
‘representatives have executed this Agrcement oo the date first above writicn..

RDC:

TOWN OF' _SUMMERVILLE
REDEVELO ENT CORPORATION:

LZ/{ (,(Z/ ('{// 715i 55 ‘

William C, Collms, Chanman

By:

MANAGER

12
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ATTACHEHMENT A

THIS PARKING LEASE AGREEMENT AND PURCHASE OBLIGATION (this “Lease™y
is. made and entered into .as of this q. day. of Tal ; 2014, by and between TOWN. OF
SUMMERV[LLE REDEVELOPMENT CORPO TON; a 501{c)(4) organization, as
jandlord (“RDC”) and THE DORCHESTER, LLC, a Sotith Carolina limited. liability company

-(“Tenant”)
WITNESSETH:

WHEREAS; the Town of Suminetville, South Carolina éstablishéd the RDC to facilitate
financing and fundirig for varigus community and economic development projects within the
mumc:pal limits of Summervill, and to create a partnershlp to provide for-the. efficient and
timely- dcvclopment of a-mixed-use devdopment that includes a hotel, residential wnits, and retail.

-space (the‘Project”) the Town considers beneficial to the economic growth of Summerwlle, and.

WHEREAS,- Applegate. & Co. (the “Developex’) agreed in the Public-Private
Partncrsh:p Agrcement, dated as of Ju]y ., 2014 (the “PPP Agreement™), to-construgt Private
Improvements (as defined in the PPP Agrcemcnt), including approximately 34 residential
cordominium units and associated shared cofamion space: (the “Residential Units”) and to
¢onstruct Poblic Imiprovements. (as defined in:the PPP Agreement), including the Parkifig Garage
(the “Parkmg Garage ™), -as part of the: Project, and further to manage and operate; or caisse; the
management arid opération the public Parking Gafage upon complcﬁon of the Project as defailed
i the PPP Agrccment by heans of the’ Tenant pursuant to the terms of the’ Parkmg
GaragefConference Center Operation Agreement, dated 45 of July _, 201 (the "Operatmn'

Agreement”) and
WHEREAS thc RDC has agreed in the OperatJon Agrcement to lease. 55 sPaces in the.

tcrms of this Lease, and

WHEREAS, the RDC has agreed to sell and the Tenant fias agreed topurchase 55 spaces
ifi !he Parkmg Garagein .accordarice with the terms. hereof;,

NOW, THEREFORE, for and in cogsideration of the mutual promlscs and benefits.
herein-contained, .and other good and valuable conszderat:on the rece:pt and sufficiency of which
are hcreby acknowledged, the RDC and the Tenant hereby agrec as-follows:

1. PREMISES. The RDC leases to Tenant .and Tenant hereby leases from the RDC, in.
accordance with. the-terms hereof those ﬁﬂy—ﬁve (55) parkmg spaces (the "Premises™):
located withiri the Parking Garage which is located along West Richardson Avenue and S.
Cedar Street (“Tenant’s Property”), said Premises being shown. as the highliglited arca
on'Exhibit A attached hereto and by this reference. made a part. hereof.

2.-TERM. The initial term (“Term”) of this: Lease shall be for a period of twenty (20) years
commencing on {hie “Commeti¢émeént Date”). The Term. shall end on

midnight of the day- twenty (20) years subsequent to.the Commencement Date.

ROA 0162



3. RENT DURING TERM;: PURCHASE OF PREMISES.

(2) Diiring the Term hereof, Tenant shall pay to thé. RDC a fixed rent according to the following
~ schedule: " ‘

Years 110 5: Twenty ($20.00) Dollars per _mént‘ll) per space;
Years.6 to 10: Twenty-five (§25.00) Dollars per month;
Years'11 to 15: Thirty (830.00) Dollars pér month; and
Yéars:16 fo.20: Thirty-five ($35.00) Dollars per month.

(b) Should the Term begin or end ori a.date that is not the first day of lhc raonth, the rent shall be
,prorated to reﬂccl thie-actial number of days.

() The rent is due andpayable on the first-ddy.of each moth at the RDC's address set.forth in
Paragraph 17 of th1s Lease, or at such other place. as the RDC inay 1 from fime to hmc demgnate in
a writing actually recewcd by Tenant.

(dj -During the Term hereof, the RDC hereby agrees to sell to'the Tenant, and. the Teriant hereby
agrees to purchasc from:the RDC,.all or-any.portion of the Prcm:s&c upon. mufua]ly agreed upon
terms and price: Such purchase shall be subjéct to: customary: and staiidard provisions rcgarding

‘the sale and. purchase of real estate such-as the Premises:

(e) ‘I the-event that-the Tcnant does not: purchase the entire Premises duting the Temm heréof as.
provided' in paragraph (d) -of this Section, the Tenant hereby agrees 10 purchase all of the
Premises (to the extent not prevxously purchased by the Tenant) no later thian the day on which
thls Lease terminates: Thé purchasé price 16 be pdid by the 'I'enant for the Premises. or porllon'
théreof so° purchased shall be Fifteen Thousand Dollars ($15 000, 00) per parkmg space. Such.

.purchase shall be subject 1o customary and standard provisions regarding tli¢'sale’ and purchase

ofreal estate such as the. Premises..

4. IIOLDING OVER. If Tenant holds over after the expiration or othér termination of this
Lease, Tenant shall become a tenant from mérnith to-month only upor each a.nd all of the
terms. hereint provided as-may be- applicable-to such month to, month tenancy, and such
holding over shiall not constitiite an' extension of this Lease. During such holding over,
Tenant shall pay rent on a monthly ‘basis upon terms and conditions as existed as of the.
last:month of the then applicabli leasc term.

5, CONDITION OF THE PREMISES. At the commcncemcnt of the Initial Term of this Leasc;

~ Tenani-shall accept the Premises “as is”. No. representation, statément, -or ‘warranty,
cxprcss or Jmphed has beén made byoron hehalf of the RDC 210 the conditioh. or as to
theé- use that may be made of the. Premises. Notwithstanding the foregoing, the RDC
warrants that it knows:of no non—comphance with any law, statute, regulation, ordinance,
code or ruhng by any govcmmcntal body with respect to the condition or operation of the.
Premises. Should the Premises be deemed to be unsuitable for parking at'any time during
the Term. of this Lcase by any governmental. or regu]atory authonty through no fault of
Tenant, Tenant.may immediately terminate this Lease w;thom penalty:

B USE OF THE PREMISES. During the Term héreof; Tenant shall have the exclusive use of

the Premises for the operation and mainenance by Tenant: of automobile parking spaces

2.
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1o be sublet to owners of thé Residential Units and. for. any other associated lawful
purpose. All references 1o “Tenant” herein regarding the use of the Premises shall include
the Tenant’s sublenants with respect to the particular parking space that such subtenant
subleases from the Tenant. In no event shall Tenant use the Premises for any use which
vidlates any. ordmance statute,. Jaw or regulahon of any govemmental body havin g
jurisdictional authority over the Premises., Teniant shall have the use of and access {o the
Premises twenty-four hours a day, seven days a week.

7. ACCESS TO THE PREMISES. Thé RDC granis 1o Tehant, its employees; ‘agents; and
independent contractors, and to. Tenant's sublessees and invitees; a nonéxclusive right for
the duration of the Term of this Léase of i ingress and egress over all property owned by
the RDC: where the Premises are located (“RDC’s Property”)to-and from the Premises.
to the. extent necessary for the use, Operanon and mainienance of the parking 'spaces. The
RDC shall be responsiblc for the maintenance and repair of the areas covered by this right
of ingress and-egress.

8. QUIET ENJOYMENT. The RDC covenants that if Tenant shall perform all of thé covenanis
and agrccments -of this Lease t6 be performed by Tenant, Tenant shall, sub_]ect to the
terms and conditions of this Lease; at.all times during the Term have peaceful possession
and occupancy and' quiet enjoyment of the Premises, without molestation, hmdrance, or
disturbance by the RDC or any party: The RDC covenants and; warrants that, as of the
Effective Date of this Lease, the RDC s the true and lawfu] owner of and has sole legal
title, and interest to the Premlses and has the good right and full power to léase the
Premises to Tenant.. The RDC ﬁmhcr Tepresents that there are no liens; _]udgmenls
restrictions, covenants, easements) nghts of way, leases, or other agreemcnts wntten or
unwrittén, re¢orded or unrecordcd knowh to the RDC which would prohibit or in a.ny
way. restrict. Tena.nt s intended use of the Premises. If Tenant's peacefu] -and quiet
enjoyment: of the Premises is mtcrrupted by any person: after notice by Tenait to the RDC.
of such interruption or expected inferruptions and ten (10) days-clapse dunng ‘which the-
RDC has been unwilling or unableto cure such interruption, then Tenant, in. addition to.
its other remédies at law -and in equity, may, at its solé options, terminate’ tIus Lease, and
in such event Tenant will not be required to pay any-further rent: Failure to exercise the
option to. términate shall ot waive subsequent rights Tenarit has to terninate,

9. CONDEMNATION. In the event a portion or all of the Premises shall be taken by
condémnation, eminént domain, or other similar action for: pubhc use.ox purpose, or be.
purchased by ‘the condemping authority in lien of condcmnaﬁon, then, in either case;
Tenant may, ai its option, cancel and terminaté this Lease in its entifety cffeetive at any
time after notice of such 1mpcndmg order of condemnahon or oﬁ'er to purchase by giving:
written notice to the RDC of its mtanimn to do so0. Upon the giving of said written riotice-
by Teénant, this Lease shall tennmate, any rent paid in advarce shall be. apportioned and
refunded to Tenant and any rent due: shall be accounted for as between: the RDC and
Tenarit as of such- Léase termination. date. Each' party shall be free to maKe claim against
the condemning party for the amount of damages incurred by each by such proceeding:

10, CASUALTY. If the Premises are totally destroyed. (or so substantially damaged as to be
unnsable for its iritended purpose) by stortn, fire, earthquake, or othér casualty, then this
Lease shall terminate as of the date of such destruction or damage, and” rent shall be
accountcd for as between the RDC and ‘T'enant as of that date. If éither (a) ail or any part
of the RDC’s Property or (b} all or any part of Tenant's Property. is totally destroyed: (or
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50 substantially damaged a5 (0 be unusable for its mtended purpose) by storm, fire,
earlhquake or ofher-casvalty; then this Léase shaIl tanmnatc at the- option. of ’I‘enant .as

of the-date of 'such destruction or’ damage, and rent shail be accounted.for as between the.

RDC and' Tenant asof that date

11. INSURANCE.
I1.1 Praperty Insurance, Dunng the Term, the RDC" shall*mmntam, or. cause'to be maintained,

Commercral Property insurance. (“CP Insurance”) that insures the Premxscs and the.

RDC’s personal property at the Premises on _a- replaccment cost basis, :and Tenant shall
maintain CP! Jnsurance that covers the Tcnants perscmal property in: and about the
Premises on-a rep]accmcni .cost' basis. Each CP Insuranice: policy shall,.at a. inimium;
insure against.the perils included-in thé ISO special causes of loss form: CP'10 30 and any
amendments or “all-risk” coverage, mcludmg but not limited to.loss or damage due 1o fire
and the risks nofmally included iniexterided covcragc (e.g., flood, windstorm, earthquake

and- terronsm)

112 Casualty Insurance, Dunng the Terin; the RDC and Tenant shall mainfain: (i) Commercial

Gerjeral Liability. insurance (“CGL Insurance”) with limits of I:ablllty nol Jess than
$1,000, 000 per-occurrerice with -a, general aggregate 6f not less than $2,000, 000 covering
habﬂlty arising from each party's operations  at 1he Development or Prem:ses, as
applicable, mdcpcndenl contractors, product-completed.operations, -personal injury, and
advertising i mjury, and’contractual liability that inchidés this Lease as.an insured contract;
(ii) Business: Auto Liability i insurance (“BAL Insursnce”) with limits'of liability not less
than §],000 ,000. per occurrence covering bodily. injury,, 1ncludmg death, and ‘propérty
damagé for liability arising, from 4iSe of each party's owned, nén-owned, and hired
vehicles; (i), Workers Compensahon insurance (*WC Insurance") in: accordance ‘with:
all federal and &tate statutory .requirements, arid. Employers' Liability insurarice (“EL
Insurance™ in an amotint of not less than $1,000,000 per accident:for bodxly injury and
$1,000,000 per ernployecfaggregate for disease; and (iv) Umbrella Liability insurance
("Umbrella Lmbﬁrty_[nsurance | wuh limits.of lxabrhty of not less thary S5 ,000,000 per-
occurrence: that applics on a“‘following form® basis and. is, in excess of, the underlying
CGL- Insurance, BAL Iisurance; and EL Insuratice limits of liability thh the'Umbrélla
Liability Insuratice policy listing the: CGL Insurance, BAL Insurance, and EL Iisurance

policies.on itsischedule of underlymg Insurance (col]ect:vely, “Casualg Insirince ).

]].3 Additional Insureds. With respect to CGL Insurarice-and Umbrella Liability Insurance;

Tenant shall siame the RDC-as an additional insured with respect-to Tenant’s negli gence
for any- claifns ansmg out.of Tenant's- operations.in or ‘upon the Premisés; and the RDC
shall,name Ténant, its employees; officers, directors, subsidiaries, affiliatés; partners, or
sublessees as addmonal msurcds wnh Tespect. to- 1he RDC s neglxgence for any cla.lms

.Developmcnt Prcmlses oF Common Arcas Tn addmon thc CGL Insurance and thé.

Umbrella- Lrabrhty Insuratice; (1) must be endorsed. 1o be! primary and nop- contnbulory,
rather. than excess, with:respect fo, each party’s addmonal insured status; (if) endorsed to.
provide cross-habllrty coverage if they do not contain a standard 1SO separation of

ipsureds provisiofi; and (iii) have no: cross. suits - cxclusxon, or any similar exclusion that

excludes coverage, for claims brought by one insired, iinder the. policy, agamst another
insured under the po]u.‘.}'
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11.4 Rating Requirements. All insurance policies required by this Section 11 (1) must be issued
by insirance compahnies havirig an “A™ rating or bettér by Standard and’ Poor s, and if not
rated by Staridard & Poor's, then a rating of “A” by. A.M. Best Company, and (i) ‘may be
satisfied by a pnmary pohcy or combifation of primary and umbrella policies. The
insurance provisions set forth in this Section 13 set forth the minimuin amounts and.
scopes ofcoverage to be maintainied by the RDC and, Tenant and .are not to be.construed
in dny way as a limitation on each party's liability under this Lease.

11.5 Certificates of Insurance. Each party shall furriish Certificates of Insurance to the other,
party e\ndencmg all ‘of the above-described insurance pohmes prior to or'upon éxecution
of this Lease-and annually thereafter, but not later than ten (10) business days after the
expiration of eachi policy: All policies shall provide that not less than thirty (30) days'

X prior writlen ftotice of cancéllation or non-renewal shall bé given to the other party.

12. WAIVER OF SUBROGATION.

12.1 Waiver of Subrogation (Property). Tenant and the RDC hereby waive and release each
other of and from any and all rights of recovery, claims, actions, or causes of action
agamst -each other, including then- respectwe employees, officers, directors, subsidiaries,
affiliafes, agents, representatives,. .and assigns, for any loss or damagc that Tiay oceur to
the Developmient, ‘the RDC’s personal property, the Improvements: (mcludmg any
alterations or additions thereto), and: Tenant’s: personal property by reason of fire or other
casualty, regardless of cause or ongm The RDC and Tenant shall obtain & waiver of
subrogation frorn their respective insurers and shall endorse their CP Insurarice policy to.
treflect the waiver of subrogation. The-above-waiver of subrogahon applies whetheror not
thére are any deductibles or self-insured reteritions and in the absence of any CP
Insurdnce.

12:2 Waiver of Subrogauon (Casualty Insurance) “Tenant arid the RDC hereby waive and
release each other-of and from any and all rights of recovery, cla:ms, actions, or causes of
action against each other, including their respective cmployem, ofﬁccrs directors,
subs1d1anes, affiliates, agents, or represeniatives. to the extent coveréd by Casualty
Insurance. Each: Casualty Insurance policy must be endérsed to refléet the insurer's
acceptance of this waiver of subroganon The waiver of subroganon applies whetlier or
not there are any deductibles or selfiinsured retentions.and in the absence of any Casualty

Insurance.
13, INDENB\IIFICATION The RDC shall mdemmfy and save harmless Tenant from all direct

loss or damage for personal and bodily injury and-tafigible property damagc (mcludmg
reasonable attorneys' fees) arising out of the negligence or wilful mlsconduct of the RDC,
its officers, agents, ‘employees, independenit contractors «or invitees, or. the failure by the
RDC to pc,rf'orm its obhgat:ons* under this Lease; provided that Tenanl gives the RDC
timely notice of any claim coming under the scopé-of this mdemn:ty, aIlows the RDC to
complelely control the settlement, dnd defense of any such claim and cooperates fully
with the RDC in the investigation and defense of such claim,

Tenant shall mdemmfy and save harmless the RDC from all ditect loss or damage for
persona] and bodily injury and tarigible property damage (including reasonable attoméys'
fees) arising out of the negligence or wilful misconduct of Tenant, its officers, agents,
employce.s, indéperident contractors, sublessees, or invitédes, or the failure by. Tenant to
perform its obligations under this Lease, provided that the RDC gives Tenant. timely
notice of any claim coming under the scope of this iridemnity, alléws. Tenant to
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complelely goritrol the settlément” and defense of any such-clgim and Cooperates fulty
with Tenant i the investigation and defense of such €laim:

14. ENVIROI\MENTAL 'MATTERS. The RDC warrants and represents that, to the best of its

actual knowledge, (i)-the RDC is not subject to jany cxisting mvesttgatmn by any
governmental aithority under any: -Environmental Requirements refated to the Property,
(ii) any handling, transportation, storage treatment, 'or uge of Hazardous Materials that
has occurred on the Property to-date by'or behalf of the RDC has been in comphancc with
all Environmental Requm:mcnts and. ({ii) no leak, spill, release, dlscharge,‘cmlssmn or
dxsposal of Hazardous Materials has occurred.on. the Property since the date of the RDC’s
acquisition of its. fee title interest therein. T'he term “Environtental Re equirements’
means all apphcable past, present- and future statues; -regulations, ordinances,, rules, codcs,
judgments; orders or othér similar-enactiments of any govemmenla] auﬂxonty or. agency
regulating orrelating o health, safety, orf environmeéntal conditions On; under; or:about
the Premises or the envuonmem, including without limitation, the followmg the
Coinprehensivé Environrmental Response; Compénsation and. Liability. Act: and Resource
Conseérvation and Recovery Act; aiid all state and: local counterparts’theyeto,. dnd- any
regu]anons or pol:mes promulgated or issued thereunder. The terint “Hazardous
Matenals ‘means and includés-any ‘substance, matcnai waste, poliufant, or, contaminait
listed or ‘defined as hazardous or- toxic, under any Enwronmcnta] Requlrements asbestos,
and petroleum, mcludmg erude oil-or any. fraction thereof natural, pas, patural liquids,

liquefied, natural gas or synthetic gas. usable for fuel {or mixtures of such natuml gas and
synthehc gas)

Tenant shall have nio hablhty of any kind to the RDC-as:to. Hazardous Material§ on, under
or about the Premises and/or ori; any other property of the RDC (co]lcchvely, the
“Property“) caused or penmt!ed by: (1) the RDC, its agents emponces, contractors. or
invitees (if any), or; (i) any persor of entity’ (othcr thari Tenant and Ténant's citiployees,

agents, invitees or contraciors). located outside of the Property (includirig, without.
limitation, the mhigration or Icachmg of Hazardous Matenals from outside the Property on
or onitg the Property).

Thc RDC shall and- fiereby does mdemmfy Tenant and hold Tenant hatmless from and

#Against any and all expeise, loss ‘and hahlhty (mc]udmg, without hmﬂallon any and- all

‘legal and professional fees and- costs'incurred by Tenant'in connection thercwzth) stiffered.

by Tenart by reason. of historic -sité operations and/or conditions occumng prior to the
EEectwe Date of'this Lease, or by reason of contamination on; at or ernanahng from.the
Property by reason of the storage, generation, reledse, handhng, treatmént, transportanon

disposal, or' arrangément for transportation or: disposal, of” any Hazardoug: Matenals
(whethier-accidental, intentional, or neghgent) by the'RDC or the RDCs: emplgyees;,

agents Or contfactors, arid which does not arise- d1rectly from or out-of the presence of
Hazardous Materials on, at or from the Premises so]ely as the-vesult of Tenant's use of the
Premises of any act or omission of Tcnant, its agents, cmployees or contrattors; provided
that, however, thé: RDC shall not.be liable to Tenant: for any consequenual or'punitive,
damages suffcred by Tenant as a result.of any breachi of the RDC*$-obligations Hereiinder.

Tenant shall, and Hereby does: mdemmfy the RDC and hold; the RDC harniléss: from and
apairist any and. all expensc loss, and hablhty (including, wuhout limitation, any and -alk:
legal and profcssmna] fees and ¢5sts: incurred by the RDC 1 in' connéction therewith)-
suffered by the.RDC (except to the extent that such expénses, Josses, and lidbilities arise,

6
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ot of the hegligénce or. wﬂlful act of the RDC or the RDC’s .employees, agents, invitees

or contractors), by redson of the storage; generation, handlmg, treatment, transportation,

dispdsal,. or arrangement for transportation or, disposal, of any Hazardous' Materials

(whether accidental, intentional, or negligent) by Tenant or Tenant's employees, agents,

invitees or contractors, provided that, however, Tenant shall not be liable 10 the RDC for

any consequenhal or punitive damag&c suffered by the RDC as a result .of any breach of
Tenant’s obligations hereurider, Notw:thstandmg anythmg to the contrary in this

Paragraph 14, Tenant shall have no liability to the RDC of any kind as.to any Hazardous -
Materials unless the RDC provxdcs a Phase I environmental investigation which

conclusively determines that (a) such Hazardous Materials were not present on the

Property on the Effective Date 6f this Lease, and (b) the release of snch Hazardous

Materizals was caused solely by Tenant, its agents, employees or contractors.

15 COSTS AND EXPENSES. The RDC shall pay the following costs dnd expenses-associdted
'with the Preniises: real estate taxes (the RDC shall provide Tenant with évidence of the
payment of Lhereof upon ‘Tenant’s. request), general and'special assessments assessed on
the property intercst .of the’ RDC.in the Premises, property insurance protecting the
RDC’s: interest in the Premises, debt service on any loans on which the RDC or an
affiliate of the RDC is the borrower and which are secured by or related to.the Premises,
any. and all repair, ‘maintenance dnd operation expenses related to the Premlses .and any
othier costs that; may be related to. the ownership of the Premises and the remainder of
RDC’s Property.

Tenant’s. costs and expenses. related hereto shall be strictly limited to-obtaining and.
maintaining such insurance policies as arc required pursuant to-Section 11 hereof.

16.. REPAIRS .AND MAINTENANCE, The RDC shall provide all routine repairs. and
maintenance to the Premises inicluding, without limitation, painting, cleaning, removal of
trash and debris, and.routiné repaits 1o the parking surface of the Premises.

7. NOTICES Whenever, in this Lease, it shall be required or pemmifted that notice or demand
be given orserved by either party on.the other, 'such fiotice or demand shall be given or
sérved in writifig (i). by certified mail, feturn receipt requested, (i) by courier or hand
delivery, ot (iii) by reputable overmght courier, -at'the address specified below- for each

party or gt such other address as the partws may dcs;gnate

Tenanl;

7_6_ of Summerville Redechopmcnt Corpération

'-"i',ﬂ//f,w? G d’"

Clh&lrman:
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Notices seni-in accordance with the provisions of this. Paragraph 17 shall be deemed
given upon recéipt, upon the refusal to accept such notice or upon the inability to-deliver
such notice dué to an address change for which notice was not given in accordance
herewith.
'18. DEFAULT.
(a) Tenant Default. In the event that Tenant (i) shall, afier ten (10) days wriften notice
from the RDC, fail to perform, keep, and observe any of the terms, covenants, and
conditions of this Lease or (i) shall be placed into bankruptcy, céither voluntan]y or by
the courts, or become financially insolvent and unable 16 perform its obligations under
this Lease, then the RDC may, at ifs option and in addition to and not in limitation of any
.other right or remedy permitted to the RDC at Jaw, in equity or under this Lease;
terminate this Lease, in which evenl Tenant shal] surrender the Premises 10 the RDC
within ninety (90) days of such Lease termination.
(b) The RDC Default. In the event that the RDC (i} shall, afler ten (10) days written
notice from Tenant, fail 1o perform, kccp, and observe any of the terms; covenants, and
conditions of this Lease or (i) shall be placed into bankrupicy, either voluntarily or by
the courts, of become financially insolvent and unable to perform its obligations under
this Lease, then: Tenant may,-at- its option and in -addition to and not in limitation of any
other nght or-remedy permitted té: Tenant at law, in equity. or under this Lease, terminate
this Leasé; in which event Tenant shall surrender tlie Pfemises to the RDC within ninety
"(90) days of such Lease termination,

'19. LIMITATION OF DAMAGES AND LIABILITY. Except for gross negligence or wilful

~ misconduct resulting in personal injury or property damage to third parties, ih no event

shall Tenant's or the RDC’s Jiability under this Lease include any liability for incidental,
indiréct, $pecial, or consequential damages..

20. ’I‘ERMINATION The RDC may not terminate this Lease prior to its stated expiration
excepl upon' & Tenant Default pursuant to Section 18 hereof and upon mnety (90) days
written noticé to the Tenant, Tenant may terminate this Lease, in whole or in part, with 30
days’ notice to-the RDC at any {ile during the Term of this Lease upon payment to the
RDC of one month's rent as an early tepmination fee.

21. SURRENDER' OF PREMISES. Tenant shall, at the end of the Term, or: any extension
thereof, promptly surrender the Premises in good .order and condition and in Confonmty
with the applicable provisions of this Lease, excepting.only Teasonable wear and tear and
any condemnation or casualty.

22. POSTPONEMENT OF ACTION. Whenéver the time for the performance or discharge of
any obhgatxon or the exercise of any right provided hereunder shall fall on any- Saturday,,
Sunday, or other legal or pubhc hohday, then thie time for the performance or discharge
of such obligation or the cxercise 6f such right shall be extended to 5:00 p.m. on the next

secular or business day.
23, SUCCESSORS AI\D ASSIGNS. This Lease shall be bmdmg on the parties hereto and their

respective successors and assigns:
24. EEFECTIVE DATE. This Lease-and ils terms shall be.in echct as of the date first set forth

above (the “Effective Date”)..
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25. APPLICABLE LAW. Natwithstanding the location.of the entities executing this Lease, this
Lease shall be govcrncd by andinterpreted in accordance ‘with the laws of the State where
the Premises.are located.

26 WAIVER. The parties may waive any prowsxon of this Lease only by a writing exécuted by
" the par party or patties against whom the waiver is sought to be enforced. No'failure or delay
in exercising any right or rémedy or i1 réquiring the satisfaction of any condition under
this Lease, and no act, omission or course of dealing between the parties, operates-as a
waiver or estoppel of any right, remedy, or condition. A waiver once given is not to be
construed.as a waiver on. any future occasion or against any otlier person or entity.

27. TIME IS OF THE ESSENCE. Time js of the essence regarding all performance under this
Lease.

28. BROKERS. Each party represents and warrants that it. has dealt with no broker, agent, or
other person in connection with this transaction and that no broker, agentor other person
brought. about this transaction, and each party agrees to defend, indemnify and hold the-
other harmless from and against any claims by any broker, agent or other person claiming
a comrmission or other forin .of° compensation by virtue of having dealt with the
indemnitor with regard to this Lease.

29 A‘I‘TORNEYS' EEES. In the event either party is réquired to retain counsel to enforce any
rights under thiis Lease, such party if'successful as detérmined by a court issuing a final
adjudmauon and having proper jurisdiction over the parties from which no appeal can be
or is'taken, shall be entitled to recover from the other parly, its reasonable aitorneys' fees
and expénseés:

30. ENTIRE AGREEMENT. This Lease, mcludmg all .exhibits hereto, each of which is
incorporated intothis Ledse, constitutes the entire agreement between the parties hereto
with respect to the subject matter of this Lease and no other representations, warranties,.
or agreements; whether writtén ‘or-oral, shall be binding on either of the- parties. Tlns
Lease may not be amended, modxﬁed or supplemented unless and except by an

Instrument in writing signed by both parties.

31. CAPTIONS, The captions of this Lease are inserted for the purposé of convenient reference
and in no way define, limit, or describe the scope or intent of this Leasé or any. part hereof,

32. SEVERABILITY. Should any term(s), covenant(s), condition(s), provision(s), sentence(s),
of part(s) thereof of this Lease be héld invalid or unenfofceable by, any-court of
competent junsdlcqon, the remaining terms and provisions shall, nevertheless, remain in

full force and effect.
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IN WITNESS WHEREOF, the: undersigned parties ‘have caused ﬁus Lease to be

executed as of the day and year first, above written.
Witnesses:

LLL‘»MLN i %gu&h‘n

-

Witnesses:

10

TOWN: OFE SUMMERVILLE
REDEVELOPMENT CORPORATION,
8s Landlord

B;;f; ,»/l ,.a.,i(é M@u;&

Its: C WUV A DAY

THE DORCHESTER, LLC, a5 Tenant
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STATE OF SOUTH CAROLINA )
COUNTY OF DORCHESTER )

Beforée me, . the
Lisa b Walloee

undersigned ~ Notary  Piblic,

ACKNOWLEDGMENT

personally  appeared

foregoing instrument, and acknowledged: that he executéd the same.

Wiinesscé;

STATE OF SOUTH CAROLINA ).
. )
COUNTY OF DORCHESTER )

, this G day of Tty , oK, Wh:‘ﬁﬁﬁ;'.ﬁlﬁﬁi the.
WS e g My,

i {
2N ",
& { “,

-’

2 &
A
.
-
‘.

AL 2

"
.
e
-
3

Notary, Public fof South Carolin %2, -<%
My Commission Expires; __7 @,‘% iy
%QeIC Tt §

Wmmulﬁgh“*\“

The Dorchéster LLG;
a South Carg ria ]iinitet} liability company

(a2

A\ S i £

ACKNOWLEDGMENT

Before me, the undersigned Notary Public, personally appeared Li'_-'io; k. WG_ Hou e

dis G day of _Juby 20

acknowledged that he exccuted the same; .

who executed: the foregoing instrument, and

K_—% . r‘

) g " .. LT

» . & P ‘\i\!“ bl Y}

&) = ISA l’f:,;

‘Notary Public for South Catoling_ & =526 7
"My Commission Expires: _7- (43262

)

"
2/~ P L
l", ‘L!NA “\}“’
Tty ne “..‘“‘ -

1)
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‘COUNTY OF DORCHESTER )

‘Wit'n'e'_sseﬁ .Applegate & .Cd,

BY:

STATE OF SOUTHCAROLINA )

ACKNOWLEDGMENT"

Before.  me,. undersigned . Notary _Public, personally. .appearéd

; ,- the _ _
,,,Ll'Sa L. \WWalouws ,;.mi$=~%-®y of July m.ﬁ‘%hdcieguth- the

foregoing instrument, and acknowledged that he executed the'same. 200

Y, . ’T LT
SEZN

Notary Public for South Carolina §,
My Commission Expifes: 7= FR%:

15, B
50 RS
,,ﬁ,'-“SIA"o i .
‘-.;.-" . “.,\“
LTI T L

12
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EXHIBIT “A* .
THE PREMISES |
Y
hY

13

.
Y i
I
A

ROA 0174



PR
v

l».‘[‘ ,

1"

APPLEGATE & CO. .

COMMERCIAL REAL ESTATE

Exti

L |
s e et |
" T -+
) . .
.

(it Moy

%y,
SH 7, 2006 ’Qw
ND. 06-0d4 )

Se _xy,{‘fj ’

af SHAWING THC A 37 07 s e

ZONED B_—;"

Bouin -CARDLINA
DORCHESTER COUNTY
TOWN. OF SUMMERVILLE

bit A

ROA 0175



EXHIBIT'C
STATE OF SOUTH CAROLINA ) GRANT AND PROPERTY
) CONVEYANCE AGREEMENT
)  FOR TOURISM AND OTHER
o _ ).  ECONOMIC DEVELOPMENT
COUNTY OF DORECHESTER ) PROJECTS

THIS. AGREEMENT is made and entered into: as of July _“1 , 2014 by and
between the Town of Summerville, 2 body corporate and a mumcrpa] corporatlon of the
State of South Ca.rolma (herein referred to as “TOWN"), and the Town. of Summcm][e
Redevclopment Corporation (“hcrcm réferred to as RBPC”), a 501(c)(4). nonproﬁt
-organization, .

WITNESSETH:

‘'WHEREAS, the RDC was established by the Town of Summerville to facilitate
ﬁnancmg and .ﬁmdmg for various community-and ‘economic development projec{s and

WHEREAS; the TOWN. and the RDC are interested in. entering'into an.agreemént
for the purposes of encotiraging economic development for the benefit of the citizens of
the Town of Summervﬂlc in accordance with Title 31, Chaptcr io Commumty
Development Law of the South Carolina Code of Laws (] 976) el. seq., as amended; and

WHEREAS, the TOWN and the RDC determine that the development of mixed-
usé project that includes a hotel, retail space, a conference center, residential units; and a
parking garage along West Richardson Avenue, South Cedar Street and West b South
Street (collectively. herein referred to as the “PROJECT™) would prowde tourism related
and other. cconomi¢ development benefits vital to the continued revitalization of
downtown, improving services to residents; enhancing the economic devel opment ‘of the
Town of Summervillg; and providing facilities that will host'conferences and special
events thai will attract visitors from outside of the Summeivillé community; and

WHEREAS, the TOWN owns approxlmately 1.58 acrés.of property Iocated In
downtown' Summervﬂle along West Richardson Avenue, specifically known'as TMS#
137-07-4-002 and-TMS# 137-07-04- 005: (together, herein referred to as the “TOWN
PROPERTY™) that is necessary for the: developmcm of the PROJECT; and

WHEREAS, on July <1 , 2014, the TOWN passed Ordinance No. ,
approving actions- -necessary, to support the PROJECT, including the execution of a
Public-Private Partership Agieemeért between the TOWN, the RDC and Applegate &
Co: (herein referred to as the “PPP AGREEMENT™) to leverage and maximize pnvate
investment, the construction of public improvements, and the granting of finds to'the
RDC for the PROJECT: and
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WHEREAS, on July » 2014, the RDC approved the PPP AGREEMENT by

resolution,

NOW, THERFORE, for valuable consideration and the mutual promlses

Heteinafter set forth between the. parties hereto,: the legal sufficiency 6f which is hereby
acknowledged by the parties, it is agreed as follows:

1.

The TOWN agrees to'convey: by deed fee simple title of the TOWN PROPERTY

{o the RDC for, purposes of developing the PROJECT‘

. The TOWN agreées to prov:dc a.grant {o the RDC-in the total amount of Rive.

Million, Two Hundred Thousand and No/100 Dollars (55,200 ,000) for' itie
purpose of-funding the development-of the Public Improvemenls of the.
PROJECT, in¢luding a conference. center, parkihg garage and associated
streetséape as further defined in the PPP AGREEMENT.

The TOWN agrees to provide a gfant to the RDC in the tGtal: amount of Three
Million Seven Hundred and; Fifty’ Thousand and No/100 Dollars (33, 750,000) for
the purpose of downtown économic development activities, as further deﬁned in-

‘the PPP AGREEMENT.

‘The RDE : agrees to utilize thié PROPERTY and grail; funds provided in: this

Agreement fGr the purposes. of the PROJ ECT.
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IN WITNESS WHEREOF, the parties héreto have set their hands and seals this:
] day of July, 2014,

Wltiles§cs

By~ William C. Collins
Itse Chaxr.man

Witnésses;

)vLu\,\%\_k 1\ ‘29}5,%%« :

»‘7/ FSUMMERVILLE -
/ foti CD Coi‘ﬂ&f '“S
William €. Collins

;ts_ Mayor

ROA 0178



EXHIBIT D

PROMISSORY NOTE/LOAN AGREEMENT

BORROWER’S NAME: The Dorchester, LLC

LOAN NUMBER; _ . DATE:

LOAN AMOUNT: $3,750,000.00 DATE.DUE:

For value received, the undersigned, promises 1o pay to the order of thé Town of
Sumimerville Rcdevelopmcnt Coxporat:on (herein called “LENDER™), at ,
Summerville, SC , or any. other place designated at any time by the holder
hereof, in lawful money of the Umtcd States of America,. the principal sum of Three
Million Seven Hundred and Fifty Thousand and No/100 Dollars (§3,750,000), together
with any interest due on the unpmd ‘balancé based on the followmg terms. The payment
obligation hercof by the tindersigned (the “Borrower™) is subordinate in all respects to the
payment obligations of the Borrower to the Construction Lender (as defined in the PPPA
(as.defined below] and t6 the Equity Investors (as defined in the PPPA).

Terms shall be as follows:

1. Funds shall be disbursed hereunder by the LENDER up to the full amount of the
Joan (83,750,000. 00) 1o The Dorchester, LLC (herein called “BORROWER?™) on
a pro-rata basis with the-application .of funds of the Equity Investors upor receipt
of written requests submitted {0 thé RDC by the pmject architect.

2. No interest shall be due for 24 months froni the date of funding by thé LENDER
Interest on this note shall begin the day following 24 months from the-finding by
LENDER at the rate of 3.75% per annum, From that date; the interest payment
shall be due on the 1% day of éach month; and continue until this note is paid off.

“In any event, this Note shall be due and payable in full with all accrued interest on
or before forty-cight. (48) months from-date of funding by the LENDER.

3. Interest shall be paid in arrears, The first -interest Jpayment on the lodn shall be
due on the first day of the month following the first day interest begins to accrue.
‘Thi$ payment of interest shall be calculated at- Three Hundred Ninety and
625/1000 ($390,625) Dollars per day beginning the first day interest begins to
accrue until the beginning of the following month.

4. Thereafier during the balance of the Term, a montth interest payment of Eleven
Thousand Seven Hundred Eighteen and 75/100 Dollars ($11,718.75) shall be paid
by BORROWER.

5. At the end of the Term of this Promissory Note or any exténsion thereof, a “final
paymcnt of principal in the.amount of Three Million Seven Hundred and Fifty.
“Thousand and No/100 Dollars (§3,750,000), plus any accrued and unpaid interest,
shall Becorne due and payable:
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8.

10.

This Note-inay be prepaid, 'in full, prior to maturity, without penalty -to the
undersigned.

. Events of Default Acceleration: The following shall consfitute defaults.or events

of default hereunder (“Events of Defauli™):

(a) Failare by the Borrower; or any othér party to keep, perform or observe any
agreement, covenant, or condition- contained: herein or in the Public-Private
Partnership Agreement between Town of Summerville, Town of ‘Summerville
Redevelopment Co:poratlon and Applegate & Co. (the “PPPA”); or (b) Failure
by the Borrower to pay any installment reqiired o be paid by this Note within
five (5} days after the due date; or (c) A default by one or more of any guarantors
under any agreement, covenant or condition contained in any guaranty
agrecment exécuted by the guarantors.in connection with the loan evidenced by
this Note. The remaining. unpaid principal of this Note and all ‘acerued and
unpaid interest thereon shall nnmedlate]y become due and ‘payable, at the option
of the holder hereof, upon the occarrence of an Event of Default. The Lender
shall be entitled to recover all expenses, includirig reasoriable attomeys fees and
expenses of legal counsel, incurred by the Lender in ariy way arising from or
relatmg {o the enforcement or attempted enforcement of this. Note. and any
related guaranty, collateral document or other document and the collection or
attempted collection, whether:by litigation-or othemlse, of this Note,

Application of Payments: All payments on this Note shall be applied first to
accrued. 1nte:rcst, then fo fees; then to principal due and then to late charges, Any
remaining furids shall be applied to the further reduction of principal.
NotWJthstandmg ‘the foregoing, upon the occurrence of a default hereunder,
payments shall be applied as.determined by Lender in its sole discretion.

Interest After Default: Any past'due installments; wheéther of principal or'interest,
shall bear.intérest at the rate or rates herein sel out until paid, except that afier this
Noté shall become due; whettier by acceleration or otherwise, this Note shall bear
interest.at the lesser of (a) the highest contract rate, if any, permitted by applicable
law or (b) a rate per annum equal to.fifteen percent (15%). The apphcablc interest
rate herein-shall apply whether before or after any judgment hereon.

Late Charge: Timé is of the essence of this Note. To the extent not prohibited by

law, a late charge of five percent (5%) shall be assessed on any payment remainisig
past due for 10.days or more unléss interest on this Note is payable in advanee; in
which case such period shall ifistead be 30 days or more; provided, however, that if
any applicable statute allows.a shorter minimum time period for the i imposition of a
late charge, such-shoiter time périodl shall prevail. Boirower agrees that the late
charge provided -above is fair and reasonable compensatlon to. Lender for the
additiona) -administrative time.and effort incurred in collecting and processing

.delinquent payments. Borrower further agrees that the Default Rate is a fair and
reasonable rate of interest to be cliarged after maturity or acceleration of this Note
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in l:ght of the increased risks to Lender inhérent i in 4 past. die loan and the
administrative time and effort incurred in coIIcctmg a past due loan,

I1. Collateral; This Note is unsecured,

12.'Governing Law; Changes: The Note may not be changéd orally and shiall be
governed by and construed in accordance with the Jaws of the State of South
Carolina'without regard to principles of conflict of laws.

13, Jurisdiction; Venue: The Borrower (a) submits to personal jurisdictiort in the. circuit
caurt for the first judicial cireuit for the State of South Carolina; for the enforcement of this
Note; (b) waives any and all personal nghls ‘under the law of any jurisdiction to objéct o
any basxs (mcludmg, without limitation, inconvenience of forum) to jurisdiction of vepue
‘within the ¢ircuit court for the first t judicial circuit for the State of South Carohna for the
purpose of lmgatmn to enforce llns Note, and-(c) agrees that service; of process .may be

madé upon the Borrowcr in any manoer prescribed by applicable state rules of cml.

procedure or by apphcablc local rules or laws of civil procedure for the. giving of fotica 1o
the Borrower.. Noﬂung herein contained, however, shall prevent the Lender from bringing
any action or” exeicising any, rights .agaitist any security and, against the. Bomower
personally, andagainstany assets.of the Borrowér, within any othm' state.or junsdlchon

14, Payments. Not to Violate Law: Nothing herein: contained nor: any-transaction
relatcd thereto shall be.construed or so operate as to require the- Borrower (6 pay interest at

.a rate greater than il.is now lawful in such cise to contract for under applicable law;, or to

make any payment or-to do any -act contrary fo. apphcab]e. law, and tHe Lender shal]
reimbursé the Borrower for ary interest pa:d in excess of thé Tighest rate allowed by
app]:cablelaw or any other payment which may madvenently be requzred by the: Lcndcr to-
be paid contrary-to apphcable law; and if any clauses. or provxslons herein contained
operate or would prospectively- operaic to invalidate this Note, in whole' or'in part; tlien
such clavses and provisions only shall be held for naught; as though not herein contained,.
and the remainder.of this Note shall remain operative and in full force and effect.

15. Miscellaneos: The Borrower and all endorsers, sureties, and guarantors, if any,

‘hereby waive presentment for paymcut, demiand, protést, notice-of nonpayrient or dishonor

and of protest, and any and all other notices and demiands whatsoever; and -agree to: rémain-
‘boutid under this Note until the principal-and interest ave pdid in fll, nétwithstanding any
extensions of time for payment which may be: granted even though. thie period or pmods of
extenision be indefinite and notvnthstandmg aity inaction by, or failure to assert’ any legal
rights available to the holder of this Note. Boméwer. acknowledges that Lender may
rcpmduce (by electronic- means ‘or otherwise) any of the documénts evidencing andfor

. sceuring, this Note and thereafter may destroy the original. documents, Borrower does

hereby. agree that any document so reproduced shall be the binding obligation of Bormwcr

- enforceable and: admissible in evidence. -against it-to the same exterit as if the original
docunients: had not been destroyed This. Notc may be, assi gncd by Lender with or without

IBCOUI'SE
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16.. WAIVER OF.JURY TRIAL. BORROWER, TO THE MAXIMUM EXTENT:
PERMITTED BY LAW; WAIVES. ANY RIGHT TO A TRIAL BY JURY IN ANY
ACTION ARISING FROM OR RELATED-TO THIS PROMISSORY NOTE:

If BORROWER shall at any time default in makmg any payment of pnnc:pal OF interest
on thé Note "BORROWER agrees that it will, fo the.full ‘extent permitted by law, pay fo
the ho]der of the Note, an amount. equa.l 14 the reasonable costs:and expenses:of collection
or enforcemént incurréd by, such holder in such collection (including attorney’s fees).

IN WITNESS WHEREQF,; this Promissory Note has beer executed under seal the day and
year' first above written.

THE DORCHESTER, LLC
a-South Carolina Limited Ljébilit}pCémpany

“By: )

Its:

*++*Remainder of Page Intentionally Léft Blank**+
[Addmonal Terms on. Follounng Page]
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"“GUARANTEE OF PROMISSORY NOTE'

In consideration. of the sum of three millica séven hundred- fifty thousand and:

00/100 Dollars ($3,750,00.00) paid in hand, the receipt and sufficiency of which is

hercby aclmowledged and in conmdcrauon ©of the extensxon of credu to The Dorchestcr,

con51darahon, t.he recelpt and sufﬁcwncy of* whlch is here'by acknowledged the

undersigned does hcreby _;omtly and' severally, absolutely- ang unconditionally; guarantee:
to Lender, its successors, pefsonal rcprcsentatwcs legal representatives, and.assigns, the-

due and punctual payment of the pnncxpal dnd intérest due on the-Promissory Noté owed
by Thie Dorchester; LLC, a South Carolma leltt‘:d Llabﬂity Company;of evéii date and
any penalhes for Jate payment ¥ with a personal guarantee by Arthur H. Applcgate subject,
Hoivever, to the following limitatiots:

1. This guarantee shal] be effeciive and. in force and-effect: only for the period of

time beginning with the first disbursement. of funds urider the- Promxssory
Note/Loan Agreement to. the Borrower thereunder; and shall terminate in full
upon complet:on of. constructxon of. the Hotel, the Parking Garage; and the
Conference Center (as. definedin thc PPPA)

2. The obhgatmn of the guarantor, hereunder is jubior and . subordmafe*to the
obhganons of the guarantor to.the Constructlon Lender and the Equny lnvcstors
(as defined in the PPPA), which obligations shall be, and shall remaif, prior and
superior to-the Gbligation of the. guarantor hereqnder.

Further the undemgncd does hereby, jointly and scverally, unoondmonally

;uarantee payment of all expenses (including. attorney’s fees) incurred:in the enforcement

of this guarantee. The unders1gncd hereby waive presentment, demand, .notice. of
distionor, notice of default, protest and all other notices: whatsoever. ‘The undérsigned
hereby waive notice.of acceptance and thjs guarantee binds the undersigned, their heirs,,

petsonal representatwes, legal representatwes and assigns. This guarantee shall inure,lo
the benéfit of Lender; ifs successors, personal representatives, legal rcpresentahves and

agsigns.

This guarantee shall bé govemned by, construed andcontrolled under the'laws. of

the State of Soxth Carolina, without régard:td any conflict of laws

~ WAIVER OF JURY TRIAL. THE UNDERSIGNED TO THE MA_XIMUM
EXTENT PERMITTED BY LAW, WAIVES ANY RIGHT TO ‘A TRIAL BY JURY IN
ANY ACTION ARISING FROM OR RELATED TO THIS GUARANTEE OF

PROMISSORY NOTE.
IN” WITNESS WHEREQF, the. undarsxgncd have executed and sedled this
Gudrantee of Promlssory Note.on this____the dayof _ __ _ ,2014.
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Witnesses:

Arthur H. Applegate
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Public Iinpfovements Bﬁ{ige@

The Dorchester
- -Egtimited Pubilic Iinprovements Budget

Ex'! . h‘ I-_’Ei::! E

Conéthsetion Cost. § 4,391,328
Soft Cost. $. . 808,676
Total Froject Cost’ $ 5,200,000
Construction Costs ) T
] Vertical Constiuction. S 3503266
1 Land Improvements 5 375660
Contractor Liability/Builders Risk: S 4170
- Bond Fremium 5 a1740 |
General Requiremenls & 166,950
Builder’s Genéral Ovethead $ 62610 |
T Fu.rmmre, Futurts, Equxpment % 199,345
Totil Cnnstmchon Cosi s, 4,391,324
Soft Cost:. - ” -
 “Afchitect/Sthictara) Bhgineer 5 229043
Interior Disign Services -§ 50,000 |
Civil Exginebring. s! 65,500
Sunreymg (Topo, Bou:ndary, ree,UTLlpcallcns. etc), S B385.
. Geo Tech s 6,500°
Consultants (Tratfic). 5 7,500
 Envirommental (Fhase 1) 5 2,200
' OrganizationalfLegal Cosls. $ 25,000.f
Construction Mamgemenh’lnspechon]-‘ees. 35 52,000 |
:Developmenl Fee $ 260,000 |
‘Opetating Deficiency Reserve: ¥ 60,000
| ‘Géheral QMLEgmcy $: 62,438
TolalSoft Costs "S- BOBATS
Total Project Cost - _ § . 5200000 ].
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A, Harbeson; Heyward G. Hutson;
Peter M. Gorman; James Stephen Greene, Jr.;
Brian Peacher; Robert Klinger; Mary Becker;
South Carolina Public Interest Foundation;
Summerville Preservation Society; and
Dorchester County Taxpayers Association,,
individually, and on:'behalf of all others
similarly situated,

Plaintiffs,
V.

Town 6f Summerville; William C. Collins, in
his'capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William McIntosh,
Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Council;
Town of Summeérville Redevelopment
Corporation; Town of Summerville Planning
Commission; Town of Summerville Board of
Architectural Review; Applegate & Co.; The
Dorchester, LLC; and Arthur H. Applegate,

Defendants:

)

).
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Each of the above-named Plaintiffs brings the foIlowiqg- actions séeking declaratory,

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Civil Action No.: 2014-CP-‘_1 0-7739

AMENDED COMPLAINT

JURY TRIAL DEMANDED.

mandaimus, injunctive and legal relief. For'their complaint, the Plaintiffs state as follows:

I. PRELIMINARY STATEMENT

1. This is a civil action for declaratory, mandamus and injunctive relief brought for
. violations and threatened violations of, and to enforce the requirementé of, inter alia, Article I,

Atrticle VIII and Article X of the South Carolina Constitutién; the South Carolina Community
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Development Law, S.C. Code Ann. § 31-10-10 et. seq.; the South Carolina Local Government
Comprehensive Planning Enabling Act of 1994, S.C. Code. Anp. § 6-29-310 et. seq.; the South
Carolina Building Codes law, S.C. Code Ann. § 6-9-5 et. seq;; the South Carolina Freedom of
Information Act (“FOIA™), S.C. Code Ann. § 30-4-10-¢t. seq.; S.C. Code Ann. § 6-1-730 (use of
revenue from local hospitality tax); S.C. Code Ann, § 6-7-10 (planning by local govemments);
the South Carolina Uniform Declaratory Judgments Aét, S.C. Code Amn., § 15-53-10; the
Summerville Historic Preservation Ordinance, Article IV, Sec. 32-171, et. seq.; the Summerville
Planning Commission Ordinance, Article II, Sec. 20-31; et._seq.; the Summerville Tree
Protection Ordinance, -Article VIII, Sec, 32-324; the Summerville Purchasing Ordinance Sec. 2-
320 - Sec. 2-326; the Summerville Noise Ordinance; the United States Constitution; and 42
U.8.C. § 1983 (“Section 1983").

2. This action is brought by the Plaintiffs; individually, in their representative capacities
and on behalf of theit members residing within the: Town of Summerville, to (1) obtain a
declaration from the Court that purported contracts and provisions of those purported contracts:

between and among some of the Defendants are ultra vires, null and void ab inifio, and incapable

of being implemented, in whole or in part; (2) obtain from the Court injunctions preventirig the
continned implementation of all provisions of those contracts; (3) obtain a writ.of lmandam,us to
require povernmental Defendants to perform non-discretionaty duties required by law; and (4)
otherwise remedy certain violations of varjous federal and state-protected regulatory, statutory
and Constitutional righits afforded to each of the Plaintiffs in this action by the Cohstitution of the
United. States; by the Constitution and stafutes of the State of South Carolina; and by the

ordinances, rules, regulations and customs of the Town of Summerviile, South Carolina.
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kX The allegations against the Defendants, as further described hgrc_in, are made as to
those Defendants in their official capacities. All actions by all Defendants af all times relevant
were taken under color of state law.

4, This Court has jurisdiction over this subject matter and the parties to this action
and venue are proper in this court. This Court possesses jurisdiction under the South Carolina
Constitution. Articles:I, VIII and X, §§ 5 and 11; S.C. Code Ann. §15-53-10 ef seq:, known as the
Uniform Declaratory Judgiment Act; and the following decisions: dmerican Petroleum Institute
v. S.C. Dep’t of Revenue, 382 S.C. 572, 677 S.E.2d 16 (20,09)'; South Carolina Public Interest
Foundation v. Harrell, 378 S.C. 441, 663 S.E.2d 52 (2008); Sloan v. Department of
Transportation, 379 S.C. 160, 666 S.E.2d 236 (2008); Sloan v. Hardee, 357 S.C. 495, 640
S.E:2d 457 (2007); Cornelius v Oconee County, 369 S.C. 531, 633 S.E.2d 492 (2006); Sloan v.
Department of Transportation, 365.8.C. 299, 618 S.E.2d 876 (2005); Sloan v. Wilkins, 362 S.C.
430, 608 S.E.2d 579 (2005); Sloan v. Sanford, 357 S.C. 431,593 S.E.2d 470 (2004); Sloan v.
Greenville County, 356 8.C. 531, 590 S.E.2d 338 (Ct. App. 2003); Sloan v. School District of
Greenville County, 342 8.C. 515, 537 S.E.2d 299 (Ct. App. 2000); Baird v. Charleston County,
333 S.C. 519, 511 S.E.2d 69 (1999); and Newman v. Richland County Historic Preservation

Commission, 325 S.C. 79, 480 S.E.2d 72 (1997).

IL. PARTIES
A. The Plaintiffs.
5. Faye P. Croft (“Croft” or “Faye Croft”) is a taxpayerin the Town of
Summerville, South Carolina (“Town™ or “Summerville™), and is the Trustee and the beneficiary

of the James A, Croft Trust, which owns and rents a residence on land located at 214 West
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Richardson Avenue, Summerville, SC. Croft has.standing as a Plaintiff in this action both as a

taxpayer and due to direct and uniqué damages to Croft and the James A. Croft Trust:that have

béen caused and that will continue to be catsed by the actions. of the Defendants described
herein, including but not limited to the reduction in value of their property and the ability to rent

their property due to increased traffic and noise, the obstruction of views, and other impairments

‘to the use and ’enjoyr,n_ent of their property. Croft has paid and will continue to pay taxes,

including Hospitality taxes that fund the Town of Summerville, and brings this action
individually on her behalf and on behalf of all others similarly sifuate;i.

6. The James. A. Croft Trust. (“Croft Trus_t”) is'a trust created under the laws of the
'S‘tate‘o'f South Catolina, for which Faye Croft is the trustee and the beneficiary, which owiis and
rents a residence -on Jand located at 214 West Richardson Avenue, Summerville, SC and is a
taxpayer in and to the Town. The Croft Trust has standing as a Plaintiff in this action both as a
taxpayer and due to direct and unique damages to the Croft Trust that bave been caused and that
will continue to be caused by the actions of the Defendants described herein, including but not
limited to the reduction in value of its property and the “ability to rent its property due to
increased traffic and noise, the obstruction of views, and other impairments to the use and
enjoyment of its property. The Croft Trust brings this action individuaily on its behalf and on
behalf of all others similarly situated.

7.  The Summerville Presetvation Society (“Preservation Society™) is a non-profit
corporation incorporated in' 1972 under the }aws of the State of South éarolina; and is a 501(
¢)(3) federally tax exempt organization. The mission of the Preservation Society is to protect the
historic fabric of Summerville by preserving Summerville’s historic structures, neighborhoods

and public spaces, by controlling the growth and development that affécts it, and by enhancing
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the, quality of life in the Town. The-Preservation Society is suing as a representative of its
members who reside in and are citizens, qualified electors and taxpayers in Summerville and/or
Dorchester County, South Carclina. The Preservation Society brings this action. individually on
its behalf and on behalf of all others similarly situated.

8. The Dorchester County Taxpayers Association (“DCTA”) is a-non-profit corporation
incorporated in 1998 ufider the laws of the State of South Carolina. The mission of the DCTA is
to encourage government to tax its citizens less and to work: more efficiently with the taxes.
collected. The DCTA. is suing as-a representative of its members:who-reside in and are citizens,
qualified electors and taxpayers in the Town -of Summerville and/or Dorchester. County, South
Carolina. DCTA brings this action individually on its behalf and on behalf of all others
similarly situated.

9. The. South. Carolina Public Interest Foundation (“SCPIF”) is a not-for-profit
corporation organized and existing under the laws of the State of South Carolina and dedicated to
the. public interest, including the upholding and proper application of the South Carolina
Constitution. The SCPIF brings this action individually on its behalf and on behalf of all others
similatly sitnated; as a representative of taxpayers and because of the great public importance of
the issues that this civil action Taises and thiat are capable of being répeated.

10.  William A Harbeson (“Harbeson”) is a citizen, resident and taxpayer of the Town.
of Summerville, and owns land located in Summerville. Harbeson has standing as a Plaintiff in
this action both as a taxpayer aiid due t6 direct and unique damages to Harbeson'that have been
caused and that will continue to be caused by the actions of the Defendants, including but. not
limited to-the reduction in value of his property increased traffic and noise, flooding, and other

impairments to the use and enjoyment of his property. Harbeson has paid and will continue to
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pay taxes, including hospitality taxes, which fund the Tows of Summerville, and brings this
action individually on his behalf and on behalf of all others. similarly situated.

11.  Heyward G. Hutson (“Hutson”) is a citizen, resident and taxpayer of the Town of
‘Summerville, owns residences on land located in Summerville at 207 West Richardson Avenue
and 200 South Pine Street, and is President of Plaintiff Summerville Preservation Society.
Hutson has standing as a Plaintiff in this action both as a taxpayer-and due to direct and uniq_ue
damages to Hutson that have been caused and that will continue to be caused by the actions of
the Defendants, including but not limited to the diminishment in value of his p'ropérty and the
ability to rent his property due to.increased traffic and noise, the obstruction of views, and other
impairments to the use and enjoyment of his property. Hutson has paid and will continue to pay
taxes, including hospitality taxes that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

12.  Peter M. Gorman (“Gorman”) is a citizcn, resident and taxpayer of Suinmerville
and a representative of the East Historic: District Civic Association in Summerville, and has
standing as a Plaintiff in this action as a taxpayer. Gorman has paid and will. continue to pay
taxes, including hospitality taxes that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

13.  James Stephen Greene, Jr. (“Greene”) is a citizen, resident and taxpayer of
Summerville, and has standing as a Plaintiff in this action both as a taxpayer and due to direct
and unique damages to Greene being caused and that will continue to be caused by the actions of
the Defendants due to increased traffic and noise, flooding, and other impairments to the use of

his property. Greene has paid and will continue to pay taxes, including hospitality taxes that
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fund the Town of Summerville, and brings this action individually on his behalf and on behalf of
all others similarly situated,

14.  Brian Peacher (“Peacher”) is a citizen, resident and taxpayer of Summetville, -and
has standing as a Plaintiff in this action as ;‘1 taxpayer. Peacher has paid and will continue to pay
taxes, including hospitality taxes that fund the Town of Sumimerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

15.  Robert Klinger (“Klinger”) is a citizen, resident and taxpayer of Summerville, and
has standing as a Plaintiff in this action as a taxpayer. Klinger.ha;s paid and will continue to pay
taxes, including hos;iitality taxes that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

16.  Mary Becker(“Becker™) is a citizen, resident and a taxpayer of Summerville, and
has standing as a Plaintiff in this action as a taxpayer. Becker has paid and will continue to pay
taxes, including hospitality taxes that fund the Town of Summerville, and brings this action
individually on her behalf and on behalf of all others similarly situated.

17.  Plaintiffs are entitled to standing based on their status as taxpayers and fee payers
who have conttibuted to the fund at issite, and because of the great public importance of the
issues that this civil action raises and that are capable of being repeated.

18. Each of the above-named Plaintiffs has a personal stake in the subject matter of this
action and is a real party in interest having a real, material, and substantial intefest in'the subject
matter of this action. As a result of the actions of the Defendants alleged in this complaint, the
individual Plaintiffs and those represented by the organizations named as Plaintiffs will sustain
or are in imminent danger of sustaining direct injury of a personal nature to the Plaintiffs, not

comiton to all members of the general public.
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19.  Each of the above-described Plaintiffs alleging tax payer standing has as an
overriding public purpose or concern as the basis for his, her or its: suit o6n behalf of his fellow
taxpayers regarding 'the proper use and allocation of tax receipts by the Town and its civic
bodies; named as Defendants in this action. These questions are of such substantial public
importance as to warrant a resolution by the Court for futute guidance, as the public interést
involved is the prevention of the unlawful expenditure of money raised by taxation. Each
taxpayer Plaintiff has-a real, material, and substantial interest in whether the Town and its civic
bodies followed the requirements and procedures set out in thé state constitution, state enabling
statutes and Town ordinances, procedures, rules, guidelines and customs spetifically designed to
ensure wise manageément of the public fisc.

20. Each of the organizational Plaintiffs (the SCPIF, Preservation Society and DCTA)
has staridiig based on the individualized irijuries. that Lave been -or will be suffered by ifs
members as a result of the. actions of the Defendants: described in this Amended Complaint.
Members of these organizations would otherwise have standing to sue in their own right. The
interests, at stake ifr this case are germane to. each organization's purpose. Neither the claim the

organizations assert, nor the relief they request, requires the participation of the individual

-members of those ofganizations in this action.

21.  Each of the Plaintiffs; whether alleging taxpayer standing, actnal injury to his or
her teal or personal property or acting on behalf of organizational members, has suffered an
injury in fact causally connected to the conduct .complained of, which is likely to be redressed by

a favorable decision.
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B.  Tlie Defendants

22.  The Town of Summerville (“Town™) is a body corporate and a municipal
corporation of the State of South Catolina 16cated in Dorchester County, Soutli Carélina.

23. The Town of Summerville Finance Committee (“Finance Committee”) is a
conimittee of the Town of Summerville and has the anthority and duty, pursuant to the Town's
Purchasing Ordinance enacted on May 9, 2012, Sec. 2-322(c), to approve all purchases over
$25,000 by the Town. The Town: is liable for all wrongful ‘actions-of the Finance Commiittee
alleged in this Amended C'omp}.aint.

24, The Town of Summerville Redevelopment Commission (‘“‘Commission,”
“Corporation” or “RDC__”._) purportedly, according to the Town, is a public body and a body
corporate and politic purportedly created .and organized pursuant to the South Carolina
Community Development- Act, S.C. Code Ann. § 31-10-10 et. seq. The Summerville
Redevelopment Corporation is liable for all wrongful actions of the Summerville Redevelopment
Commission alleged in this Amended Complaint: |

25. The Town of Summerville Redevelopment Corporation {*“Corporation,”
“Commission” or “RDC”) is a South Carolina corporation for which the Secretary.of State of the
State of South Carolina jssued a Certificate of Incorporation on June 13, 2014.  The
Summerville Redevelopment Commission is liable for all wrongful actions of the Summerville
Redevelopment Corporation alléged in this Amended Complaint.

26.  William C. Collins (“Collins™) is the Mayor of the Town of Summerville and the

Chairman of and a Commissioner of the RDC, and is being sued only in his official capacities.
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27.  Terry Jenkins (“Jenkins”) is a member of the Town Council of Summerville and
the Vice-Chairman of and a Commissioner of the RDC; and is being sued only in his official
cagacities.

28. Aaron Brown (“Brown”) is a member of the Town Council of Summerville and a
Conirnissioner of thé RDC, and is being sued only in his official capacities..

29. Walter Bailey (“Bailey”) is a member of the Town Council of Summerville and a
Commissioner of the-RDC, and is being sued only in his official capacities.

30. William Mclntosh (“McIntosh™) is a member of the Town Council of Summerville
and a2 Commissioner of the RDC, and is being sued only in his official capacities.

31. Kima Garten-Schmidt (“Garten-Schmidt”). is a member of the Town Council of
Summerville and a Commissioner of the RDC, and is being sued only in her official capacities.

32. Robert Jackson (“Jackson”) is a member of the Town Council of Summerville and a
Commissioner of the RDC, and is being sued only in his official capacities.

33. Applegate & Co. (“Developer” or “Applegate”) isa corporation incorporated under
the Jaws of the State of South Carolina and a “Redeveloper™ as- defined in S.C. Code Ann. §
31-10-20(11). Upon information and belief, Developer’s main office. and principal place of
business is 4130 Faber Place Drive # 111, North Charleston, South Carolina, in Charleston
County.

34.  “SPE™ as used in this Complaint is a “special purpose entity” created or to be

created by the Developer. Should the: Developer create this entity, Plaintiffs reserve the right

under the South Carolina Rules of Civil Procedure to amend to add that to- be-formed business

entity as a Defendant.
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35.  The Dorchester, LLC, is a limited liability company incorporated under the laws
of the State of South Carolina.

36.  Arthur- H. Applegate (together- with Applegate & Co. referred to as the
“Developer” or “Applegate”) is President of Applegate &.Co.; a Manager of The Dorchester,
LLC; and the promised persorial guarantor of a $3.75 million loan sought to be'made by the RDC
to the Dorchester, LLC. Upon information and belief, Applegate is a resident of Charleston
Coﬁnty.

37. The Town of Summerville Planning Commission (“Planning Commission™) is an
organization created. by the Town of Summerville by Ord. No. 1997-1003, 11-12:1997 and Ord.

No. 08-0902, 10-8-2008, as provided in 8.C. Code 1976, § 6-29-310 ¢t seq.

38. The Town of Summerville Board of Architectural Review (“BAR™) is an
organization created by the Town of Summerville by Ord. No. 2000-0901, § 13-5, 10-11-2000
and Ord. No. 06-0701, 8-9-2006, as provided in S.C. Code 1976, § 6-29-870 et seq, See Sec,
32-175 of the Summerville Town Ordinances. The members. of the BAR are appointed and
temoved by the Mayor of Summerville with the approval of the Summerville Town Council;
serve on the BAR as fiduciaries of the Town of Summerville and its citizens; and are prohibited

from conflicts of interest while serving and performing duties;as a member of the BAR.
39.  Phil Dixon (“Dixon”™) is the Chainman and a member of the BAR.

40.  David Price (“Price”) is a member of the BAR. Price has conflicts of interest
regarding the Hotel project and therefore should. and is required to recuse himself from any

actions as a member of the BAR regarding the Hotel project.
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41,  Beth Huggins (“Huggins-") is a member of the BAR. Huggins has conflicts of
interest regardifig the Hotel project and therefore: should and is: required to.recuse herself from

any actions as a member of the BAR regarding the Hotel project.

42, Madelyn Robinson (“Rabinson”) is the Town’s Director of Planning & Economic

Developmcnt.
43.  Lucy Dreyer (“Dreyer”) is a Town Staff Planner arid the Secretary of the BAR,

44,  Lisa Wallace (“Wallace”), is the Town’s Director of Administrative Services,
Clerk and Treasurer; the-Secretary of the RDC; and the Town’s Purchasing Agent pursuant fo
‘Town Ordinance Se¢.2-321.,
III: STATUTORY AND REGULATORY FRAMEWORK

45. The creation, regulation, financing and implementation of devélopment by a
municipality of the State of South Cafolina, inctuding but not limited to the Defendant Town of
Summerville, is governed by the requirements of the United States and the. South Carolina
Constitutions; State of South Carolina statutes; and.the rules, regulations and customs of the
Town of Surﬁ_meniil_le;

A. SOUTH CAROLINA CONSTITUTION

46.  Article X, Section 5 of the State Constitution requires that taxes (public funds) be
spent only for public purposes.

47. Article X, Section 11 of the South Carolina.Constitution states, in relcvant part, as
follows:

“Credit of State and political subdivisions.

12 ROA 0205




48.

public funds “for the primary benefit of private parties.” State ex rel. McLeod v. Riley, 276 S.C.

The credit of neither the State por of any of its political subdivisions shall
be pledged or loaned for the benefit of any individual. company,

association, corporation, or any Tteligious or other private education
iristitution . . . . Neither the State nor any of its political subdivisions shall
become g joint owner of or stockholder in any company. association, or
corporation.” (Emphasis added:)

Article X, Section 11 of the State Constitution proscribes the expenditure of

323, 329, 278 S.E.2d 612 (1981).

49.

The term “credit” has béen construed as any “pecuniary liability” or “pecuniary

involvement.” Elliott v. McNair, 250 S.C. 75, 156 S.E.2d 421 (1967)

50.

follows:

Article X, Section 14 6f the South Carolina Constitution states, in relevant part, as

“Bonded ihdebtedness of political subdivisions.

(1) “[Plolitical subdivisions’ shall mean the , . . incorporated
municipalities of the State . . . .

(2) The political subdivisions of the State shall have the power to incur
bonded indebtedness in such manner and upon such terms and. conditions
as the General Assembly shall prescribe . . . in the following categories
and in no others: )

(a) General obligation debt; and
(b) Indebtedness pavable only from a revenue producing project or from a
special source as provided in subsection (10) of this section.

(3) ‘General obligation debt’ shall mean any indebtedness of the political
subdivision which shall be secured in whole or in part by a pledge of its
full faith, credit and taxing power:

(4) General gbligation debt maybe incurred only for a purpose which is a
public purposé and which is a corporate purpose of the applicable political

subdivision.”” (Emphasis added.)

(10) Indebtedness payable solely from a revenue producing project or
from a special source, which source does not involve revenues from any
tax or license, may be issued upon such terms and conditions as the
General Assembly may prescribe by general law; provided, that the

_Genera1 Assembly may authorize by peneral law that indebtedness for the

13
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purposé of redevelopment within incorporated municipalities and counties

may be incurred, and.that the debt service of such indebtedness be
provided from the added.increments of tax revenues to resuvlt from anv

such project. Any and all indebtedness incurred pursuant to the provisions
of this subsection shall contain a statement on the face thereof specifying

the sources from which payment is to be made and shall state that the full
faith. credit, and taxing powers are not pledged therefor.” (Emphasis

added.)

B: SOUTH CAROLINA STATUTES
(1) COMMUNITY DEVELOPMENT LAW
S.C. Code Ann. § 31-10-20 statés ini part as follows:

“Definitions;

(4) "Commission" means a public- body and a body corporate and polific
created and organized in accordance with the provisions of this chapter.

(8) "Municipality" means any incorporated city or town or any county.

{11)"Redeveloper” means any individual, partnership, or public or private
corporation that shall enter or propose to enter info a confract with a

commission for the redevelopment of all or any part of a redevelopment
ared under the provisions of this chapter.

(12). "Redevelopment" means the acquisition, replanning, clearance,
rehabilitation or rebuilding of an area for residenfial, recreational,
commercial, industrial or othér purposes, including the provision of
streets, utilities, parks, recreational areas ahd other open spaces; ‘provided,
without limiting the generality thereof, the term “redevelopment” may
include a program of repair and rehabilitation of buildings and other
improvements, and may include the exercise of any powers under this
chapter with respect to the area for which such program is undertaken.

(14) "Redevelopment contract” means a contract between a commission
and a rédeveloper for redevelopment under the provisions of this chapter.

14
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{15) "Redevelopment, plan" means a plan for the redevelopment of a
redevelopment area made by a commission in accordance with the
provisions of this chapter.

(16) "Redevelopment project” means any work or undertaking:

{(a) to acquire blighted or conservation areas, including lands,
structures, or improvements, the acquisition of which is necessary or
incidental to the proper clearance, development, or redevelopment of such
areas or to the prevention of the spread or recurrence of conditions of

blight;
(b) to clear any such areas by demolition or removal of existing

buildings, structures, streets, utilities,. or other improvements thereon-and
to install, construct, or reconstruct streets, utilities, and site improvements
essential to the preparation of sites for uses in accordance with the

redevelopmerit plan;

(c) to sell land in such areas for residential, recreational, commercial,
industrial;.or other use or for the public use to the highest bidder set out by
the provisions of this chapter or to retain such land for public use, in
accordance with the redevélopnent plan;

(d) to carry out plans for a_propram of repair, rehabilitation, or

reconditioning of buildings or other improvements in such areas, including
the making of loans; and

(e) to engage in programs of assistance and financing, mcludmg the
making of loans for rehabilitation. repair. construction, acquisition, or

reconditioning of residential units in a redevelopment area.

The term "redevelopment project” may also include the preparation of a
redevelopment plan, including the planning, survey and other work
incident to a redevelopment project, and the preparation of all plans and
arrangements for carrying out a redevelopmént project.” (Emphasis
added.)

52. B.C. Code Ann. § 31-10-30 (a) states in part as follows:

“Each municipality is aunthorized to create . . . a redévelopment
commission of the muinicipality by the passage by the goveming body of
such municipality of an_ordinance creating a commission to funetion
within the territorial limits of the municipality or portion of the
municipality . . . .” (Emphasis added.)

15
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53. S.C. Code Ann. § 31-10-60 states in part that a “commission may delegate to.

one or more of its members, agents, or employees such of its powers as it deems

necessary to carry out the purposes of this chépter, subject always to the supervision and

contro! of the whole commission.” (Emphasis added.)

54, 8.C. Code Ann. § 31-10-70 states in part as follows:

55.

“No member or employee of a commission shall acquiré any interest,
direct or indirect, in any redevelopment project or in any property included
or planned to be included in any redevelopment area, nor shall the member
have any interest, direct or indirect, in any contract or proposed contract
for materials or services to be furnished or used by a commission, or in
any contract with a redeveloper or prospective redeveloper relating,
directly-or indirectly, to any redevelopment project.. . ..”

S.C. Code Ann. § 31-10-90 states in part as follows:

“A commission shall constitute a public body, corporate ard politic,
exercising public and essential governmental powers . . . including . . .

(4) to prepare or cause to be prepared and recommend redevelopment
plans to the govemning body of its parent municipality and to undertake
and carry out redevelopment projects within its area of operation;

(5) to amrange or contract for the fumishing or repair, by any person or
agency, public or private, of services, privileges, works, streets, roads,

public utilities or other facxlmes for or in connection with a redevelopment
project;

(6) within its area of operation, to purchase . . . any real or personal
property or any interest therein, together with any improvements thereon;,

necessary or incidental to-a redevelopment project; to hold, improve, clear

or prepare for redevelopment any such: property, and with the approval of
the goveming body -of its parent municipality sell, exchange, transfer,
assign, subdivide, retain for its own use, mortgage, pledge or otherwise
encumber or dispose of any real or personal property or any interest
therein, either as an entirety to a single redeveloper or in parts to several
redevelopers; to enter into contracts, either before or after the real
property that is the subject of the contract is acquired by the commission,
with redevelopers of property containing covenants. restrictions, and
condifions regarding the use of such property ... in accordance with the
redevelopment plan . . . ; and to provide appropriate remedies for any
breach of any such covenants or conditions. including the right to

16

ROA 0209

it e

i pm by

o AR e i 11

[T ——

m B e AT

At ey e B



56.

terminate such contracts and any interest in the property created pursuant
thereto; to borrow money and issue bonds and provide secungg for bonds,

e and to-enter into any contracts necessary to effectuate the purposes of
this chapter;

(14) to make and execute contracts and other instruments necessary or

convenient fo the exercise of the powers of the commission; and any
contract or instrument when signed by the chairman or vice-chairman and
secretary or assistant secretary of the commission shall be held to have

been properly executed for and on its behalf;”

{Emphasis added.)
S.C. Code.Ann. § 31-10-100 states in part as follows:

“Contents of redevelopment plan; public hearing prior to adoption of plan;
approval by governing body or parent municipality; modification.

(a)A redevelopinént plan must be sufficiéntly compléte to indicate its
relationship to definite local objectives such as appropriate land uses,
improved. fraffic, public’ transportation, public utilities, recreatiofial. and
community facilities and other public improvements and the proposed.
land uses and building requirements in the redevelopment project-area

(b)A commission shall not acquiré real property for a development project
unless the governing body of its parent municipality has approved the

'redevelonment plan as hereinaffer prescribed.

(c) The commission's. redevelopment plan shall include, without being
limited to, the following:

(1) the boundaries of the redevelopment area, with a map showing the
existing uses of thé real property therein;

(2) a land use plan of the redevelopment area showing proposed usés
following redevelopment;

(3) standards of population densities, land coverage, and building

Jintensities in the proposed redevelopment;

(4) a preliminary site plan of the redevelopment area;

(5) a statement of the proposed changes, if any, in zoning ordinances or
maps;

(6) a statement of any proposed changes in stréet layouts or street

levels;

(7) a statement of the estimated cost and method of financing
redevelopment under the redevelopment plan;

17
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(8) a statement of such continuing controls as may bé deemed
necessary to effectuate the purposes of this chapter; and

(9) a statement of a feasible method proposed for the relocation, of the
families displaced.

(d) The commission shal] tiold a public hearmg prior to its final adoptlon
of a_redevelopment plan Notice of such hearing shall be given fifteen

days prior thereto in a newspaper of general circulation in the
miinicipality.

(¢) The commission shall submit to the govening body the

redevelopment plan. Prior to. recommendmg a redevelopment plan to the
governing body for approval, the commission shall utilize the local private
plannirng, financing, and financial sérvices to thie greatest extent possible
and shall consider whether the proposed land. uses and building
requirements in the redevelopment project area are designed with the
general purpose of accomplishing, in conformance with the general plan a
coordinated, adjusted, and harmonious developinent of the community and
its environs, that will in accordance with present and. future needs promote
health;, safety; morals, order, convenience, prosperity, and the general
welfare, as-well as.efficiency and economy in the process of development,

includinig, among other things, adequate. provision for traffic ¢, vehicular
parking, the ‘promotion of safety from fire dnd other dangers, adequate
provision for light and air, the promotlon of the healthful and convenient
distribution of population, fhe provision of adequate transportation, water,
sewerage, and other public utilities, schools, parks, recreational, and
community faéilities, and other public requirements, the promotion of
scund design and arrangements, the prevention of the recuirence of
unsanitary or unsafe dwelling accommeodations, slums, or conditions of

blight..

(f) The governing body shall approve, amend, or reject the redévelopment
plan as submiitted.

(8) Upon approval by the governing body of the redevelopment:plan, the

-commission_is authorizéd. to acquire property. to_execute contiacts: for

clearante and preparation of the land for resale, and to take-other:actiohs

necessary te carry out the redevelopment plan, in accordance ‘j;vi'th_ the

provisions of this chapter.

(h) A redevelopment plan may be modified at any time by the

commission; provided, that if modified after the sale of real property. in the

redevelopment area, the modification must be consented to by the
redeveloper of such ,rf;al property or his successor; or their successors in

interest affected by the proposed modificatioi. Where the commission

deterinines that the proposed modification will substantially change the

18
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redevelopment plan as previously approved by the governing body, the
modification must similarly be approved. by the goveming body as
provided above.” (Emphasis:added.)

57. S.C.Code Ann. § 31-10-110 states in part as follows:

“Contracting by commission for certain services; advertisement for bids
from persons interested in. purchasing or redeveloping property;
commission’s real estate transactions under rédevelopment plan.

(b) A.commission may sell, exchange, or otherwise transfer real property
or any interest therein in.a redevelopment area to any.. . ..in.accordance
with the redevelopment plan, subject to such covenants, conditions and
restrictions as may be deemed to be in the public interest or to carry out
the purposes of this chapter; provided. that such sale, exchange. or other

transfer. and any agreement relating thereto. mav be made only after, or

subject to, the approval of the redévelopment glan by the governirig bod:,:

of the municipality: and aﬁer public notice and award as specified in

subsection (c).of this section.

(¢) The commission shall, by public notice, publish once a week for two
consecufive_weeks_in._a newspaper having general circulation in the
municipality, invite proposals and shall make available all pertinent
information to any persons interested in undertaking a purchase of
property or the redevelopment of an area or any part thereof. ... After
receipt of all proposals, the sale shall be made to ihe developer submitting
the plan. for use of the property that best effectuates the purposes of the
redevelopment plan set forth in subsection (e¢) of this section. All

proposals may be rejected. All sales shall be subject to the approval of the

governing body of the municipality. ...

(d) In carrying out a rédevelopment project, the commission may:

(4) after a public hearing advertised in accordance with the provisions of
subsection (d) of Section 31-10-100 and subject to the approval of the

governing body of the municipality, convey to a nonprofit assgciation or
corporatién organized and operated exclusively for educational, scientific,
literary, cultural, charitable or religious purposes, no part of the net
eamnings of which inure to the benefit of any private sharcholder or
individual, such real property as, in accordance with the redevelopment
plan, is to be used for the purposes of such associations or corporations. . .
. All conveyances. made under the authority of this subsection shall contain
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58.

restrictive covenants limiting the use of property so conveyed to the
purposes for which the conveyance is made;

(¢) after receiving the required approval of a sale from the governing
body of the municipality, the commission may execute any required
contracts, deeds, and other instruments and take all steps necessary to
effectuate any such contract or sale. Any contract of sale between a
cominission and a redeveloper may contain, without being limited to, any
or all-of the following provisions:

(1) plans prepared by the redeveloper or otherwise and such other
documents as may be required to show the type, matenal, structure, and
general character of the proposed redevelopment;

(2) a statement of the use intended for each part of the proposed
redevelopment;

(3) the amount, if known, of the consideration to be pald

(4). adequate safeguards for proper maintenance of all parts of the*

proposed redevelopment; and
(5) such other continuing controls as may be deemed necessary to
effectuate the purposes of this chapter.” (Emphasis added.)

8.C. Code Ann. § 31-10-120 states in part as follows:

“Power of commission to issue and sell bonds . ..

(a) The commission may issue bonds on which the principal and interest
are payable:

(1) exclusively from the income; proceeds, and_revenues of the
redevelopment project financed with the proceeds of such bonds;

(2) exclusively from the income, proceeds, and revenues.of any of its
redevelopment projects whether or not they aré financed in whole or in

part with the proceeds of stuch bonds; provided, that any such bonds may

be additionally secured by a pledge of any loan, grant, or conftibutions, or

parts. thereof, from the federal government or other source, or 2 mortgage
of any redevelopment project or projects of the commission.

. The bonds and other obligations of the commission (and such bonds
and obligations. shall so state on their. face) shall not be a debt.of the
municipality or the State and neither the municipality nor the. State is
liable on them, nor in any event shall such bonds er obligations be payable
out of aniy funds or properties-other thar those of the comrmission dcquired

for the purpose of this chapter. The bonds shall not constitute an
indebtedness of the municipality within the meaning of any constitutional
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or statutory debt limitation or restriction. . .. Bonds may be issued by a
commission under this chapter notwithstanding any debt or other
limitation prescribed in any statute. This chapter without reference to
other statutes of the State shall constitute full and complete authority for
the authorization and issuance of bonds by the commission hereunder and
such authorization and issuance is not subjéct to any -conditions,
restrictions, or limitations imposed by any other statute whether general,
special; or local, except.as provided in subsection {d) of this section,

(© ... Pdor to the public sale of bonds hereunder, the commission
shall first cause a notice of the sale of the bonds to be published at least

.once at least ten days before the date. fixed for the receipt of bids for the
bonds in a newspaper of general circulation in the commission's area of
-operation . . . .” (Emphasis added.)

S.C. Code Ann. § 31-10-150 states in part as follows:
“Notice of intent to issue bonds

Prior to issuing any bonds under this chapter, a commission ‘shall publish

notice in a newspaper of general circulation in the municipality of its
intent to issue such bonds . . . . Any interested person may within twenty
days after the publication of stich notice, but not thereafter, challenge the
proposal of the commission to issue such bonds by action initiated in the
circuit court for the circuit in which the commission is located. . . .»
(Emphasis-added.)

S.C. Code Anri. § 31-10-160 states in part as follows:

“Availability of commission's books, ‘records, bylaws, rules, and
regulations for public inspection; annual report of commission's activities.

(a) The books and records of a commission are at all times open and
subject fo inspection by the public. '

(b) A copy of all bylaws and rules and regulations and amendments
thereto adopted by it, from time to time, must be filed with the
commission and be open for public inspection. _

(c) At least once each year a report of its activities for the preceding year
and such other reports as may be required by the municipality shall be
made.” (Emphasis added.)

(2) SOUTH CAROLINA LOCAL GOVERNMENT COMPREHENSIVE

PLANNING ENABLING ACT OF 1994
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61.

(a) Local Planning Commission

means a municipal plénning comniission . . ..."

62. S.C. Code Ann. § 6-29-340(B)" states in part as follows:

“Functions, powers, and duties of local planning commissions.

. . [TIhe local planning commission has the . . . duty to;

(1) prepare and revise periodically plans ‘and programs for the

development and redevelopment of its area as provided in this chapter;

(2) prepare and recommend for adoption to the appropriate governing

authority or authormes as a means for implementing the_plans_ and

programs in Jts area:

(a) zoning ordinanges to include zoning district maps-and appropriate
revisions thereof, as provided in this chapter;

®) gglatlon for the subdivision or development of land and
appropriate: revisions thereof, and to oversee the administration of the
regulations that may be adopted as provided in this.chapter;

(c). an official map and appropriate revision on it showing the exact
location. of existing or, proposed public. street, highway, and utility
rights-of-way, and public building. sites, together ‘with regulations to

S.C. Code Ann, § 6-29-310 states in part that a ““local planning commission’™

control the erection of biiildings or other structures or changes in land,use

within the nghts—of—way, buﬂdmg sites, or open. spaces-within: its pohtlcal_

jurisdiction or a'specified portion of it, as set-forth in this chapter;

(d) a landscaping ordinance setting forth required planting, tree
presérvation; and other aesthetic:considerations for land and structures;

(e) a capital improvements program settirig:forth projects. required to
‘implement plans which have been prepared and adopted, including an
annual listing of priority projects for consideration by the governmental
bodies responsible for implementation prior to preparation of théir capital
budget; and

® pohcxes or procedures to facilitate implementation of planmng
elements.™ (Emphas1s added.)
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63. S.C. Code Ann. § 6-29-360(B) states in part that “[t]iie commission shall adopt

rules of organizational procedure and: shall keep a record of its resolutions; findings, and
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determinations, which record must be a puiblic record. “ (Emphasis added.) The Summerville
Planning Commission violates this statutery public record requirement by not having adopted
rules of organizational procedure; by not keeping a copy of its records on the Town website,
even. though it keeps records of other Town meetings on its website; by not creating and making
its records available to the public timely; by not allowing public inspections of records timely;
and by requiring written requests pursuant to the Freedom of Information Act accompanied by
delays of fifteen days or more in order to inspect of obtain a copy of its records.

64. S.C. Code Ann. § 6-29-340 statés in part-that-“{t]he goveming authority- may
provide for the reference of any matters . . . to the local planning commission, with the provision
that final action on it may not be taken until the planning commission has submitted a repott on it
or has had a reasonable period of time, as determined by the governing authority to submit a
report.” (Emphasis added.)

65. S.C.Code Ann. § 6-29-340(B) states in part as follows:

“Planning process; elements; comprehensive plan.

(A) The local planning commission shall develop and maintain a planning
process which will result in the systematic preparation and continual
re-evaluation and updating of those elements considered critical,
necessary, and desirable to guide the development and redevelopment
of its area of jurisdiction.

(B) Surveys and studies on which planning elements are based must
include consideration of potential conflicts with adjacent jurisdictions
and regional plans or issues.

(C) The basic planning process for all planning elements must include,
but not be limited to:
(1) inventory of existing conditions;:
(2) a statement of needs and goals; and
(3) implementation strategies with time frames.

(D) A local comprehensive plan must include, but not be limited to, the
following planning elements:
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(Da populanon element .

(2) an econontic development element

(3) a:natural resources element . .

{4) a cultural resources element . . .;

(5) a community facilities.element . .

(6).a housing-element . . .;

(7) aland use element . . .;

{8) a transportation element that considers transportation facilities,
including major road improvements, new road construction, transit
projects, pedestrian and bicycle projects, and other elements of a
transportation network. This element must be developed in coordination
with the land use element, to ensure transportation efficiency for existing
and planned development;,

(9) a-priority investment. elemént that analyzes the likely federal, state,
and local funds available for public infrastructire and facilities durmg the
next ten years; and recommends_the projects for expenditure of those
funds during the next ten years for needed public infrastructure and
facilities such as water, sewer, roads, and schools, The recommendation of
those-projects for public éxpenditure must be done through. coordination
_wnh adjacent and relevant Junsdictions and agencies. .

(E) All planning elements must be.’an expression of the planning

commission recommendations to the appropriate govemning bodies with
regard to the wise and efficient use of public finds, the future growth,
develonment and redevelopment of its area of jurisdiction, and
consideration of the fiscal impact on property owners. The planning

elements whether done as a package or in separate: increments togethe
comprise the comprehensive p_lan for the ]unsdlctlon at any one pomt n

time. The local planning commission shall review the comprehensive plan
or elements of it as often as necessary. but not less 'than once every five

years, to determine whether chang‘ es in the amount, kind, or dirgc'{ion of

development of the area or other reasons make it desirable to make
additions or amendments to the plan. The comgrehenswe glan, inchuding
all.elements of it must be updated at least every ten years.” (Emphasis
added.)-

5.C. Code Ann. § 6-29-520 states in part as follows:

{N]otlce of meetings; recommendations by resolution;
transmlttal of recommended plan.

(B)'Récommendation of the plan or any elemient. amendment, extension,

or addition must be by resolution of the planning.commission, carried by
the affirmative votes of at least a majority of the entire - membership. The
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67.

68.

resolution must refer expressly to maps and other descriptive matter

inténded by the planning, _commission to form the whole-or el'ement- of the

récommended plan and the action taken must: be recorded in its- official

minutes of the planning commission. A copy .of the' recommended plan or

element of it must be transmitted to the appropriate govemmg authorities.
and to all other legislative and administrative agencies affected by- the

plan.” (Emphasis added.)
S.C. Code Ann. § 6-29-530 states in part as follows:
“Adoption of plan or elements; public hearing;

The local planning commission.may recommend to the appropriate

governing body and the body may adopt the plan as a whole by a sinale
ordinance or elements of the plan by successive ordinances. The elements
shall correspond with the major geographical sections or divisions of the
planning area or with functional subdivisions of the subject matter of the
comprehensive plan, or both. Before adoption of an elementoraplan as a
whole, the governing authority shall hold a public hearing on it after not
less than thirty days' notice of the time-and place of the hearings has been
given in a newspaper- having general circulation in the. jurisdiction,”
(Emphasis-added.)

S.C. Code Ann. § 6-29-540 states in part as follows:

“Review of proposals following adoption of plan; projects in conflict with
plan. ..

When the local planning commission hds recommended and local
govmlnLuthontv or authdrities have adopted the related comprehensive
plan. element set forth in this chapter no_hew street, structure, utility,

square, park, or other public way, grounds, or open space or. public
buildings . for any use, whether publicly or privately owned, may be
constructed or authorized in_the political jurisdiction of the governing
authority or authorities establishing the planning cémmission until the
location, character. and extent of it have been submitted to the planning
commission for review and comment as to the compatibility of the
proposal with the comprehetisive plan of the community.

In the. event the planning comniission finds the proposal to be in conflict
with the comprehensive plan, the commission shall transmit its findings

and the parttculars of the nonconformity to the entity proposing the
facility. If'the entity proposing the facility determines to go forward with

the project which conflicts with the comprehensive plan, the governing or
policy making body of the entity shall publicly state its intention to
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69.

70.

proceed and the reasons for the action. A copy of this finding must be sent

to the local governing body. the local planning commission, and pub]ishéd
as a public notice in a newspaper of general circulation in the community

at least thirty days prior to awarding a contract or bemnnmg construction.
" (Emphasis added.)

8.C. Code Ann. § 6-29-720 states in part as follows:

“(A) When the local planning commission has prepared and recommended
and the governing body has adopted at least the land use element of the
comprehensive plan as sct forth in this chapter, the governing body of a
municipality or county may adopt a zoning ordinance to help implement:
the comprehensive plan. The zoning ordinance shall -create zoning
districts . . . . Within each district the govemning body may regulate: .

(B) The regulations must be made in accordance with the comprehensive

plan_for the jurisdiction, and be made with a view to promoting the

purposes set forth throughout this chapter.™ (Emphasis added.)

8.C. Code Ann. § 6-29-760 states in part as follows:

“Procedure for enactment or amendment of zoning regulation or tnap,;
notice and rights of landowners

(A) Before enacting or dmending any zoning repulations or maps, the

governing authority or the planning. commission, if authorized by the
goveming authority, shall hold a public hearing on it. which must be
advertised and conducted according to lawfully prescribed procedures. If

no established procedures exist, then at least fifteen days' notice of the
time and place of the public_hearing must be given in a newspaper of

general circulation in the municipality or county. In cases involving

rezoning, conspicuous notice shall be posted on or adjacent to the property
affected, with at least one such notice being visible from each public.

thoroughfare that abuts thie property. If the local government maintains a
list of groups that have expressed an interest in being informed of zoning
proceedings, notice of such meetings must be mailed to these groups. No

change in or departure from the text or maps as recommended by the local
planning commission may be made pursuant to the hearing unless the
change or departure be first submitted to the p]annmg commission. for

review and recommendation. The planning commission shall have a time
prescribed in the ordinance which may not be more than thlrty days within
which to submit its report and recommendation on the change to the
governing authority. If the planning commission fails to submit a report
within the prescribed time period, it is deemed to have approved the
change or departure. When the required public hearing is. held by the

26

ROA 0219

R e



71.

planning commission, no public hearing by the governing authority is
required before amending the zoning ordinance text or maps.

(B) If a landowner whose land is the subject of a proposed amendment
will be allowed to present oral or written comments to the planning
commission, at least ten days' notice and an opportunity to comment in the
same manner must be given to other interested members of the public,
including owners of adjoining property.

(C) An owner of adjoining land or his representative has standing to bring
an action contesting the ordinance or amendment; however, this
subsection does not creaté any new substantive right in any party.

(D) No challenge to the adequacy of notice or challenge to the validity of
a regulation or map, or amendment to it, whether enacted before or after
the effective date of this section, may be rhade sixty days after the.decision
of the goveming body if there has been substantial compliance with the
notice requirements of this section or with established procedures of the
governing authority or the planning commission.” (Emphasis added.)

(b) Board of Architectural Review
8.C. Code Ann. § 6-29-870 states in part as follows:
“Board of architectural review; . . .

(A) A local government which enacts a zoning ordinance which makes
specific provision for the preservation and protection of historic and
architecturally valuable districts and neighborhoods . . . by means of
restriction and conditions governing the right to erect, demolish, remove in
whole or in part, or alter the exterior appearance of all buildings or
structures within the areas, may provide for appointment of a board of
architectural review . . ..

(B) The board shall consist of not more than ten members . . . . The
governing authority . . . creating the board may remove any member of the

board which it has appointed.

(D) The board shall . . . adopt mies of procedure in accordance with the
provisions of any ordinance adopted pursuant to this chapter. . .. The
board shall keep minutes of its proceedings, showing the vote of each
member upon each question, or if absent or failing to vote, indicating that

fact, and shall keep records of its examinations and other official actions,
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all of which immediately must be filed in the office of the board and_must
be a public record.” (Emphasis added.)

72. S.C. Code Ann. § 6-29-830 states in part as follows:

“Powers of board of architectural review.

The board of architectural review has those powers -invelving the
structures and nelghborhoods as. may be determined by the zoning
ordinance. Decisions of the zoning admiristrator or other appropriate
administrative official in matters under the purview of the board of
architectural review may be appealed to the board where there is an
alleged error in any order, requirement, determination, or decision.”

73. S.C.Code Ann. § 6-29-880 states in part as follows:

“Definitions.

(2) 'Land developiment’ mieans the changing of land characteristics
through redevelopment, construction, subdivision into parcels,
condominium complexes, apartment complexes, commercial parks,
shopping centers, industrial parks, mobile home parks, and similar
developments for sale, lease, or any combination of owner and rental
characteristics.

(3) "Market based incentives’ mean incentives that encourage private
devélopers to meet the govemning authority's goals as developed in this
chapter. Incentives may include, but are not limited to:

(a) density bonuses, allowing developers to build at a density higher
than residential zones typically permit, and greater density bonuses,
allowing developers to build at a derisity higher than residential affordable
units in development, or allowing developers to purchase density by
paying into a local housing trust fund;

(b) relaxéd zoning regulations including, but not limited to, minimum
lot area requirements, limitations of multifimily dwellings, minimum
setbacks, yard requirerhents, variances, reduced parking requiremeénts, and
modified street standards; ’

(¢) reduced or waived fees including those fees levied on new
development projects where affordable housing is addressed, reimburse
permit fees to builder upon certification that dwelling unit is affordable
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and waive up to one hundred percent of sewer/water tap in fees for
affordable housing units;

(d) fast-track permitting incliding, but not limited to, streamlihing the
permitting process for nmew development projects and expediting
affordable housing developments to help redice cost and time delays; and

(¢) design flexibility allowing for greater design flexibility, éreating
preapproved design standards to allow for quick and easy approval, and
promoting' infill development, mixed use and accessory dwellings.”
{Emphasis added:)

74. S.C.Code Ann. § 6-29-1120 states in part as follows:

“The public health; safety, economy, good order, appearance,
convenience, morals, and general welfare require the harmonious, ordetly,
and progressive ‘development of land within the municipalities and
counties of the State. In furtherance of this general intent, the regulation
of land development by municipalities, counties, or consolidated political
subdivisions.is authorized for the following purposes, among others:

(1) to encourage: the development of cconomically sound and stable
municipalities and counties; ,

(2) to-assure the timely provision of required streets, utilities, and. other
facilities and services to new land developments;

(3) to assure the adequate provision of safe and convenient traffic
access and circulation, both vehicular and pedestrian, in and through new
land developments;

{4) to assure the provision of needed public open spaces and building
sites in new land developments through the dedication or reservation of
land for recreational, educational, transportation, and other public
purposes; and

(5) to assure, in general, the wise and timely development of new areas,
and redevelopment of previously developed areas in harmony with the
comprehensive plans of municipalities and counties.” (Emphasis added.)

75. S.C. Code Ann. § 6-29-1130 states iri part as follows:

“Regulations.

A) [T]he local planiing ¢commission may prepare and recommend to the
govemning body or bodies for adoptionn regulations governing the

development of land within the jurisdiction. These regulations may
provide for the harmonious development of the municipality and the
county; for coordination of streets within subdivision and other types-of
land developments with other existing or planned streets or official map
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streets; .. ... In particular, the regulations shall prescribe that no land
development plan . . . will be approved unless all land intended for use as
building sites can be used safely for building purposes, without danger

from flood or other inundation or from other menaces o liealth, safety, or
public welfare.

(B) ... The goveming authority of the municipality [is] given the power
to adOpt arid to amend the land development régulations after a public
hearirig on it. giving at least thirty days' notice of the time and place by
publication in a newspaper of general circulation in the municipality or
county.” (Emphasis added.)

76. S.C. Code Ann. § 6-29-1150 states in'part as follows:

“Submission of plan or plat to planning commission; record . . .

(A) The land developmerit regulations adopted by the governing authiority-
must include a specific procedure for the' submission and approval or

‘disapproval by the planmng commission or designated staff. These

procedurés may include requirements for submission of sketch plans,
preliminary plans, and final plans for review and approval or disapproval.
Time limits, not to exceed: ‘sixty days, must be set forth for action on plans
or ‘plats, or both, submitted for approval or disapproval. Failure of the
designated authority to act-within sixty days of the receipt of development
plans .. . . with all documentation required by the land development
regulations is considered to constitute approval, and the developer must he
issued g letter of approval and authiorization to proceed based on the plans
or plats and supporting documentation presented. The sixty day time limit
may be extended by mutual agreement.

(B) A record of all actions o all land.development plans . . . with the
grounds for approval or disapproval and any conditions attached to the
action must be maintained as a public record. . . .” (Emphasis added.)

(3) South Carolina Freedom of Information Act

77. S.C. Code Ann. § 30-4-20 states in part as follows:

“Definitions. (a) "Public body" means any . . . organization. cotporation.
or_agency supported in whole or in part by public funds or exgendmg
public funds, including committees, subcommittees, adwsory committees,
and the like of any such body by whatever name known . . . .” (Emphasis
added.)
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shall be open. Every meeting of all public-bodies shall be open to the public.. , . .” (Emphasis

added.)

78:

79.

8.C. Code Arin. § 30-4-20 states in part as Tollows: “Meetings of public bodiés

S.C. Code Ann, § 30-4-55 states in part as follows:

“Disclosure of fiscal' impact on public bodies offering economic:
incentives to business; cost-benefif analysis required.

A public body as defineéd by Section 30-4-20(a), or a person or entity

employed by or autliorized to act for or on behalf of a publi¢ body, that

undertakes to attract business or-industry-to invest or locate in ‘South

Carolina by offering incentives_that require the expenditure of public

funds or the transfer of anything of value or that reduce the rate or alter the

method of taxation of the business or industry or that otherwise impact the

offeror fiscally, must disclosé, upon requést, the fiscal impact of the offer

on the public body and a governmental entity affected by the offer after:
(a) the offered incentive or expenditure is accepted, and

(b) the project has beéen publicly announced or any incentive agreement

has been finalized, whichever occurs later.

The fiscal impact disclosure must include a cost-benefit analysis that

compares the anticipated public cost of the commitments with the
anticipated public benefits. . . .” (Emphasis added.)

80. S.C. Code Ann. § 30-4-70 states in part as follows:

“Meetings which may be closed; procedure] circumvention of chapter;
disruption of meeting; executive sessions of Generdl Assembly. (a) A
public body may hold a meeting closed to the public for one or more of
the following reasons:

(2) Discussion of negotiations incident to proposed contractual
arrangements and proposed sale or purchase of property . . ..

(5). Discussion of matters relating to the proposed location, expansion,
or the provision of services encouraging location of expansion of
industries or other businesses in the area served by the public body:.
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(b) Before going intd executlve session the public agency shall vote in
public on the question and when tli€ vote is favorable, thie pres1dmg officer

this subsection, "specific purpose" means .a description of the matter to be
discussed . . . No action may be taken in execufive session except to- (a)

adjoum or (b) return to public session. The members of a public body may
not commit the public body to a course of action by a polling of members

in executive session.

(c¢) No chance meeting, social meeting, or electronic communication may

be used in circumvention of the spirit of réguirements of this chapter to act
upon a madfter over which the public body has supervision, control,

jurisdiction, or advisory power.” (Emphasis added.)

81. S.C.Code Ann. § 30-4-80 states in part a5 follows:

“Notice of meetings of p_ubiic bodies.

(2) All public bodies . . . ‘must give written public notice of their regular
meefings at the begmnmg of each caléndar year: ‘The notice must include:
the dates, times, and places. of such meetings. Agenda, if any, for
regularly scheduled meetings must be posted on a bulletin board at the
office or meeting place of the public body at least twenty-four hours prior
to such meetings. All publm bodies must post on such bulletin board
public notice for any called, special, or rescheduled meetings. ‘Such notice
must be posted as early as is practicable but not later thaii twenty-four
hours before the meeting. ‘The notice must inclnde the agenda, date, time,

and place of the meeting. .

(d)Written public notice must include but need not be limited to-posting a
copy of the notice at the principal office of the public body holding the
meeting or, if no such office exists, at the building in which the. meeting is
to be held.

(e) All public bodies shall notify- persons or organizations, local news
media. or such other news media as may request notification of the times,

dates. places. and agenda of all public meetings, whether scheduled,
rescheduled, or called, and the efforts made to comply with this
requirement must be noted in the minutes of the meetings. (Emphasis
added.)
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82. S.C. Code Anri. § 30-4-90 states in part as. follows:
“Minutes of meetings-of public bodies.

(a) All public bodies shall keep writtén minutes of all of their public
meetings. Siich miinutes shall'ificlude but need not be limited to:

(1) The date; time and-place'of the meeting.

(2) The members of the public body recorded as either present or
absent..

(3) The substarice of all iattérs proposed, discussed or décided 4nd, at
the Tequest of any- membet, a record, by an individual member, of any
votes taken,,

(4) Any other information that any member of the public body requests’
be iricluded or reflected in.the minutes.

(b) The minutes shall be public records and 'shall be ‘available’ within a
reasonable time after the meeting .. ;. .”

(c) All or any part of a meeting of a public body may be recorded by any
person in attendance by'means of a tape recorder or any other means of
sonic.or, v1deo reproduction ; . ...™

83. S.C. Codé Ann. § 30-4-100 states in part as follows:
“Infunctive relief: costs and attorney's fees.

(a) Any.citizen. of the State may apply to: the :circuit court for either or
both a. declaratory judgment arid injunctive relief to enforce the provisions
of this chapter in appropriate cases as long as such application is made no
later than one year following the date on which the alleged violation
occurs or, one year after a public vote in public session, whichever comes.
later. The court may order equitable relief as it considers appropriate, and
a violation of this chapter must be considered. to be an irréparable injury
for which no adequate remedy-at:law exists.

~(b) If a. person- or- entity :seeking such rélief prevails, he or it may be
awarded reasonable attorney fees and other costs. of litigation.. If'such
person of entity prevails in part, the court may in it5 discretion award him
or it reasonable attorney fees or an appropriate portion thereof.”

84. S.C. Code Ann. § 30-4-100 states.in part as follows:

“Penalties.

Any person or group of persens who willfiilly violates the provisigns of
this chapter shall be' deemed guilty of a misdemeanor and upon conviction
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shall be fined not more than one hundred dollars or imprisoned for not:
more thian thirty days for the first offense, shall be fined not more than two
hundred dollars or imptrisoned for not more.than sixty days for the second
offense and shall be fined three hundred dollars or imprisoned for not
more than ninety days for the third or subsequent offense.”

C. State and Municipal Procurement Laws

85. S.C. CodeSéc: 11-35-50 requires political subdivisions such as the Town of
Summerville to adopt'gnd utilize “procedures embodying sound principles of appropriately
competitive procurement 1o later than July 1, 1983.”

86. OnMay9, 2012; the Town of Summerville repealed its Code of Ordinances Article
V, Division 2, entitled “Purchasing” in its entirety and replaced it with a new Ordinance (Ord.
12-0301) which, although it has been endcted, has not yet been codified (“Purchasing
Ordindnce”).

87. Regarding bids over $25,000 in public funds, the Town’s Purchasing Ordinance
requires competitive bids, meaning there must be more than one bid to award a bid. Sec. 2-323
(c)(8) states "The invitation for bids shall set forth the evaluation criteria to be used. No criteria
may be used in the bid evaluation that is not set forth in the invitation for bids."

88. Summerville’s Purchasing Ordinance requires in Section 2-321(e) that the déesignated
purchasing agent “[o]btain the most competitive prices on all purchases, contracts and services.”

89. The Purchasing Ordinance states in Section 2-322, that “[t]Jo maximize the
purchasing value of public funds, all procurements should be competitive, where'practicable and
serve the best interest of the town.” Further, in subsection (c) thereof, pertaining to purchases of
$25,000 and over, that “purchases be made through competitive sealed bids and advertised
through local press . . . . Purchases over $25,000 must be approved by the finance committee of

town council.”
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90. Section 2-322(d) provides that *“[n]othing in this section shall prohibit a higher level,
more stringent procurement method being used if it is determined by the purchaser that the
town’s best interest would be better served.” There are no further references, examples,
procedures or explanations of this section in the Purchasing Ordinance.

91. Section 2-323(c)(1) requires that “[p]Jurchases and/or contracts valued at $25,000 or
greater shall be awarded by competitive, sealéd bidding, except as may be provided elsewhere in
this chapter.”

92. Section 2-323(c)(12) provides that “[t]he bid shall be awarded with reasonable

promptness by notice to the most responsive, responsible bidder whose bid meets the

requirements and specifications and any other award criteria set forth in the invifation for bids,
and in the best interest of the town.” (Emphasis added.)

93. Section 2-323(c)(17) provides that -“[p]rOcure}nent's-costing more than $25,000 shall
be accomplished by purchase orders in accordance with departmental procedures with supporting
bid awart:’l documents and source justification and/or written rational¢ ds to why the procurement
may be considered under other procureiment methods as provided elsewhere within this chapter,
or more specifically, considered as a sole source procurement, sensitive procurement, emergency

- procuremient, procuremient through the State of South Carolina or one of its agencies or
procurement through an existing town contract, Supporting bid:award documents should include
bid tabulation and a concise statement as to the réasons for the bid award recommeéndation.
Purchase orders moré than $25,000 must be approved by the finance committee of town
council.” (Emphasis added.)

94, Section 2-324, entitled “Competitive bidding; exceptions,” provides that

“[¢]ompetitive bidding is required on all purchases exceeding $2,500 with the following
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exceptions: [list of five exceptions that correspond to those described in Section 2-323(c)(17)
quoted above].”

95. S.C. Code Ann. Sec. 11-35-1520(13), entitled “Minor Informalities and Irregularities
in Bids,” states that immaterial variation fron; the exact requirements of an invitation for bids
having no effect or merely a trivial or negligible effect on total bid price, quality, quqnﬁty,.
delivery or performance may be waived by a procurement officer.

96. S.C. Regulation 19-445.2070(A) provides: “Rejection of Individual Bids. A.
General Application. Any bid which fails to conform to-the essential requirements of the
invitation for bids shall be rejected.” (Emphasis added.)

97. S.C. Code Anm. Séc. 11-35-1530(1) provides that the provisions of S.C. Code Ann.
Sec. 11-35-1520(13) and S.C. Regulation 19-445.2070(A), both quoted above, apply to Requests
for Proposals as well as to Invitations for Bids.

IV. GENERAL FACTUAL ALLEGATIONS

A. AGREEMENTS

98.  This lawsuit is based in part on purported contractual agreements between and

among the Defendants which are invalid and void ab ipiti'o including but not limited to each of
the following:
(1) “PUBLIC-PRIVATE PARTNERSHIP AGREEMENT”

99.  On July 9, 2014, the Town of Summerville, the RDC and the Developer signed a
purported agreement and contract entitled a “PARTICIPATION AGREEMENT” and a
“pUBLIC-PRIVATE PARTNERSHIP AGREEMENT [“Partnership. Agreement”] BETWEEN
TOWN OF SUMMERVILLE, TOWN OF SUMMERVILLE REDEVELOPMENT
CORPORATION AND APPLEGATE & CO.” (the “PARTIES”), a copy of which is attached

3
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hereto as Exhibit “A” and incorporated herein by reference. This Partnership Agreement causes

the Town of Summerviile and the RDC to be “partners” with the Developer, which is a private

entity owned and controlled and that may become owned and controlled by persons unknown to

the Town and the RDC and who may be or become undesirable as partners to the Town and the

RDC. This Partnership Agreement is a “Rédevelopment Contract” as defined by SC Code

Section 31-10-20(14), and causes the Town and the RDC to contribute property, including real

property and millions of dollars of loans, interest free and unsecured, to the Developer in a joint

-venture-for-the purpose.and with the intended effect of making profits for the Developer, a

private for-profit entity, the Town and the RDC. In this Partnership Agreement, Applegate & Co.

is a “Redeveloper” within the meaning of Section 31-10-20(11).

100,

A.

The Partnership Agreement states that:

The Town owns 1.58 acres of property (“TOWN PROPERTY”) in downtown
Summerville and solicited a Request-for-Proposals (“RFP”) for private
development of the TOWN PROPERTY;

The Town received a proposal from the Developer “for a mixed-use development
that includes a hotel, residential units and retail space;”

The Developer has entered into a contract to purchase .65 acres adjacent to the
TOWN PROPERTY;

The Town “established the RDC to facilitate financing and funding for various . .
. development projects . . . and desires to create a partnership to provide for the
efficient and timely development of the proposed project” (emphasis added);

The Developer will “construct a new mixed-use project” (“Project”) . . . that will
include both private and public improvements . . . expected [to cost]
approximately $20,000,000° ..” :

The Developer entered into a contract to purchase .65 acres or property adjacent.
to the TOWN PROPERTY and that .65 acres will be combined with the TOWN'
PROPERTY to constitute the “PROJECT SITE” where the Project will be built
and operated; and
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G. The Developer will “construct public improvements” and “manage and operate,
or cause the management and operation by means of the SPE of| [sic] the public
parking garage and conference center . . ..”” Partnership Agreement, at 1-2.
The “Project” reference above is a “Redevelopment Project” as defined by S.C. Code Section 31-
10-20(14),
101. The Partnership Agreement defines the “PRIVATE IMPROVEMENTS” portion
of the Project as “privately-owned improvements” consisting of the following: (a) a *hotel of
approximately 74,000 square feet, containing no less than 65 rooms . . . retail and restaurant

space . .. and a rooﬁ()p bar” and (b) “ap_proximately 34 residential condominium units and

shared common space.” Partnership Agreement, at2. The Request for Proposal (“RFP™) by the
Town did not include a réquest for co‘ridoininiur‘n ‘or residential housing unifs (“co‘ndomi'niUms”
or “residential units™).

102. The Partnership Agreement defines the “PUBLIC IMPROVEMENTS” portion of
the Project. as “publicly-owned improvements,” with the PROJECT SITE consisting -of the
following: (a) “Conference Center,” with at.least 10,000 square feet of conférencefevent space;
(b) “Parking facilities and parking garage,” with at least 179 spaces. Partnership Agreement, at
2-3.

103.  The Partnership Agreement requires that the Town of Summerville do the

following: “[s]ubject to approval of its Bond. Counsel and closing on bond financing”; (a)

convey to the RDC the TOWN PROPERTY by deed for use for the PROJECT; and (b) gifl to

the RDC: 2 grant of $8,950,000“for purposes of participation in the PROJECT . ... . “ Partnership

Agreeiment at 3.

104, The Partnership Agreement requires that the RDC do the following;
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A, “Subject to approval of the TOWN’s Bond Counsel and closing on bond

financing” provide “GAP FINANCING” consisting. of “an unsecured loan to the
Developer or the SPE with a limited, subordinate personal guarantee of Arthur H.
Applegate . . . ending upon completion of construction of the Hotel, Parking Garage; and
Conference Center” in the amount of $3,750,000 to be repaid by the Developer as
follows:

(1)  “[A]t no _interest for a period of 24 months to assist in financing the.
PRIVATE IMPROVEMENTS:”

@) Making interest payments of 3.75% to the RDC at the end of 24 moitlis
“until the DEVELOPER or the SPE obtains permanent financing for the
PROJECT;" and

(3)  “[Blased on the terms of the construction loan-for the PROJECT, with
final payoff of the GAP LOAN no later than final maturity of the Developer’s
.construction loan . . . .”* (emphasis added);

B. Make a “PUBLIC IMPROVEMENTS INVESTMENT” in the PROJECT by:

(1)  Conveying a portion of the TOWN PROPERTY to the: Developer or the
SPE; ’

(2) Funding up to $5200,000 to pay costs of the PUBLIC
IMPROVEMENTS; and

C.  Lease up to 55 parking spaces to the Developer or the SPE for twenty

years “to support the residential portion of the project,” with the Developer of the SPE
purchasing those parking spaces within twenty years. Partnership Agreement, at 3-4.

The Partnership Agreement states that regarding the repayment of the $3,750,000

loaned by the RDC to the Developer or the SPE, with required intérest, the “RDC agrees to

maintain a subordinate position fo the Construction Lender and the Equity Investors with respect

to the” PRIVATE IMPROVEMENTS; and that “this [Partnership] Agreement and it§ exhibits

may be collaterally assigned to the construction lender.” Partnership Agreement, at 7 (emphiasis

The Agreement requires a “PROPERTY SWAP” by the Town, the RDC and the

Developer, as follows: . .. the PARTIES shall [exchange] title to certain property within the
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PROJECT SITE... . . The DEVELOPER will form a special purpose entity (“SPE™) to acquire
and transfer title and.own and operate the PROJECT SITE ... . -resulﬁng in:the RDC owning the
parce] that will contain the parking garage-and the parcel that'will contain the conference center,

and the SPE-owning the remaining parcel(s).” Partnership Agreement, at 5.

107.

The Partnership Agreement states in part the following regarding “site and

architectural design™:

108.
construction as a result of default of this [Partnership] Agreement by the TOWN or RDC, the
RDC agrees to pay the DEVELOPER for those preconstruction costs incurred for the. PUBLIC

IMPROVEMENTS arid. for PRIVATE IMPROVEMENTS by the DEVELOPER or tlig SPE.. . .

“The project site and architectural design will.be based on the conceptual
[sic] provided in Exhibit F . . . . Prior to submission for review._and
approval to any required public agency for germitting or certificate. of
appropriateness, DEVELOPER will submit.a fina] design for both the
PRIVATE and PUBLIC IMPROVEMENTS to the RDC for review and
approval, '

DEVELOPER. agrees that all development, construction, operation and
leasing of the PROJECT will be done in accordance with all applicable
laws, rules, orders, ordinances, regulations and legal requirements of all
governmental or quasi-govémmental entities, agencies or instrumentalities.
relating to the development, use or ¢ondition of the PROJECT ... .”
Partneiship: Agreement, at 5-6 (emphasis added).

The Partnership Agreement requires that “should the PROJECT not proceed to-

upto ... $400.000)....” Partnership Agreement, at 7 {emphasis added),

109.

Paragraph 11 of the Partnership Agreement states in part as follows:

“ISSUANCE. OF LIMITED OBLIGATION BONDS. . . . “[Tlhe
PARTIES acknowledge that the obligations of the Town and the RDC
hereirtindef are contingent upon the TOWN’s ability fo issue, upon
reagonable terms and conditions and at reasonable rates of interest,
hospitality fee revenue bonds in an amount sufficient; together-with othér
funds (if any) of the TOWN identified by the TOWN for such purpose, to
fund the GAP LOAN and the costs of the PUBLIC IMPROVEMENTS, all
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of which shall be of a nature which satisfies the ériteria set forth in Section
6-1-730 of the Code of Laws of South Carolina 1976, as amended.”
(Emphasis added.)

110. Paragraph 15b of the. Partnership Agreement states in pait that: the “RDC

represents to the TOWN and the DEVELOPER that it has full power and authority to. do

business in the State of South Carolina and to perform its obligations under, as and when

required by this |P‘artner‘ship_| Agcemqnt and shall . . . continue to have such_power and
authority throughout the term of this [Partnership] Agreement:” Partnership Agreement, at 8-9

(emphasis added).

111.  Paragraph 15h of the Partnership Agreement states that the “DEVELOPER may
not assign ifs rights in this [Partnership] Agreement without the prior written consent of the
TOWN and the RDC.” Partnership . Agreement, at 9. The Partnership Agreemient does not
prevent, restrict or limit the ability of the Developer or the-SPE to sell ownetship or conirol of
itself to any third party without the consent of the Town or the RDC. The Partnership Agreenient
exposes the Town of Summerville and-the RDC to liability, potentially unlimited, for wrongful
acts. by the Developer and/or the SPE, and does not require the Developér or the SPE to
indemnify the Town or the RDC for damages caused them. by the wrongful acts of the
Developer.

112. 'The Partnership Agreement was signed on behalf of the RDC by its Chairman, but

not by any other person or entity on behalf of the RDC. _Pattneiship Agreement, ‘at 10,

113.  Exhibit “A” to the Partnership Agreement consists of a “Project Site Illostration,”

which defines the land area of the PROJECT SITE referenced abave.

(2)  “PARKING GARAGE/CONFERENCE. CENTER
OPERATION AGREEMENT?
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N 114. Exhibit “B? to the Paitnership Agréément consists of a “PARKING GARAGE/
| | CONFERENCE CENTER OPERATION AGREEMENT” (“Operation Agreement”) dated July
9, 2014, between thé RDC.arid THE DORCHESTER, LLC.(“Manager”).
L 115. At the time The Dorchester, LLC signed the Operation Agreément, the
f - Dot¢hester, LLC did not exist. It was incorporated on Qctober 16, 2014.
116. The Operatioft Agreement states that:
A.  The Town owns 1.58 acres of property (“TOWN PROI"ERTY”) in downtown
Summerville and solicited a “Request-for-Proposals (“RFP") for private

development of the TOWN PROPERTY™;,

B. The Town received a proposal from the Developer “for,a mixed-use ﬁeVéiOp’meﬁt
. that includes a hotel, residential units and retail space”; ’

C.  The Developer has ‘entered into a contréct to' purchase .65 actes adjacent to the
B TOWN PROPERTY; and

D. The Town “established the RDC to facilitate financing and-funding for various ...
. . dévelopment projects ... . and to creaté.a partnership t6 provide for the efficient
: and timely development of the project” (emphasis added). Opefition Agreement,

at 1-2,
B ~
- 117.  Sectioni 1 of the Operation Agreement statés that the “RDC;hereby appoints the:
Manager as its exclusive ind:.ependqn.t contractor for the management of the Conferéiice Céntei-
- and the Parking Garage, and th¢. Manager accepts such appointment . . .. . Operation
L Agreement; at 2.
':'I 118. The Operation Agreément states in part that:

-, A. . “The Manager shall prepare. a. marketing program for the
! Conference Center and the Parking: Garage and shall supervise the
L marketing activities for the- Conference Center and the Parking Garage:

including all advertising. layouts brochures, and campaigns. Advertising:

) expénses shall be paid._as operiting expenses of the Confererice Center-
and the Parking Garage.” (Emphasis added.). Section 3(c), at 3.
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B. #_ ... The RDC uiderstands. that the Manager may offer discounts
of ip to 50% off of the: published rates and charges to. patronis: of the
hotel located on the Project Site for use of the Conference Center or
spaces in the Parking Garage.” (Emphasis added.) Section 3(d)(ii), at 3.

C. “The Manager shall contract on behalf of the RDC . . . for the
fnaintenance and repair of heating and air conditioning systems and for
other extraordinary repairs . . . . In the gvent that, repairs of an
emergency nature are requlred at a.time when it is impractical to consult
with'the RDC as to ¢ost, the Manager is hereby authorized to- contract on
behalf of the RDC to undertake such repairs and shall promptly notlfy
the RDC of such action.” Section’ 3(g)(n), at 4-5. (emphas:s added).

D. “The Manager is hereby authorized. to. purchase all materials;
equipment; tools, appliances, supplies, and services Teasonably necessary
for proper maintenance and repair of the Conference Cérnter or the
Parking Garage.” Section 3(g)(iv), at 4 (emphasis added):

E. . The Manager is hereby authorized at'the reasonable.expense
of the. Confercncc Center- or the Parking Ga;rage as. apphcablc to make
contracts ‘for. all necessary’ Tenovations, repairs, additions, ot
unprovements falling under the category. of Capital Improvements and
outlined in. the Capital, Budget Plan.” Section 3(h)(i), at 4 (emphasis
added).

F. “The. Manager shall make arrangements and execute any
necessary agreements for water, electricity, gas, telephone, data, CATV,
internet, sewage and trash disposal, vermin exterrninatio_n_, Snow
removal, landscape care and related utilities and services fot the
Conference Center and’ thc Parking Garage: The Managcr 8 hereby‘

necessary to secure such utilities. and services. The expenses mcurred
for such: utilities: and services, if any, shall be paid as operating expenses
of the ‘Conference Center and the Parking Garage.” Section 3(i), at:4-5
(emphasis added).

G. All staffing to-manage and operate the Conference Center-and
Parking Girdge ‘shall be employees of the Manager, its Affiliates, or
Subconitrictors. “The:cofhipensation,, mcludmg fnnge beneﬁts, of the
employees performing on-site functions shall ‘be within the Manager’s sole.
discretion. . .. The Manager shall be reimbursed for reasonable
compensat]on including fringe benefits, payable to all employees
performing on-site finctions,” and for all taxes and other reasonable
expenses regarding personnel. “Such reimbursenients shall be paid as
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operating expenses of the Conference Center and-the Parking Garage.”
Section'3(j), at 5 (emphasis added).

119. The Operation Agreement states that “Ttis the expectation of the RDC that the
Manager shall . . . provide a high level of customer service to-the users of the Conference Center
and the Parking Garage.” Section 3(1), at’5. Tﬁs provision 18'illusory because it-imposes no
duty on and contains no‘covenant-by the Manager,

120. The Operation Agreemiént provides that. “certain functiofis and-sérvices” of the

LA
.

public conference: center and garage shall be shared with the Private Improvements .

‘Section 3, at-6.

121. Section 7 of the:Operation Agreement states:that “RDC has agreed to lease up to

55’ spaces in: the Parking-Garage to the: Manager on a long-term basis to support-the residential

portion of the Project per the terms of the Parking I ease Agreément attached hereto as Exhibit

A.” Operation Agreement; at-6..

122, ‘SéctiOn_.9(a5) of the Op'e'l"atibn Agieemcnt statés as follows:

“During the initial one (1) yearterm of this Agreement, the Manager shall,
be compensated for its services hereunder by the RDC by payment of a
management fee ini the amount 6f $3,000.00-per month . . . .» Section
9(a), at 7.

This Operation Agreement went into.effect on July 1;2014, the date it was executed.
123.  Séction 10.of the Operation Agreeimerit states-in part as follows:

“If the Conference Center ‘or the Parking Garage'is damaged, the RDC
will promptly commence and expeditiously complete-. . . any necessary
réstoration. The RDC ‘will restore the Conference Center or the Parking.
Garage, as apphcable, as hearly ds possible to its. value, condition, and
character immediately priot to the damage or destruction. The RDC will
complete the restoration as soon as reasonably possible after the date of
-such-damage or destruction. . . . In the-event that the RDC fails promptly
to commnience: and. expedltlousiy complete any necéssary restoration, the
Manager may proceed to restore: the Conference. Center or the Parking
Garage; as applicable,. as nearly as possible to its value, condition, and
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character immediately prior to the damage or destruction. The RDC bears
the: entire: costs of such restoration, which the RDC shall promptly pay,
tipon written demand, to the ‘Manager. . . .» Section 10, at. 7 (emphasis
added).

124. Section 12;of the Operation Agreement states that the “Manager may not,
transter, assign, pledge; or hypothecate ... its rights; duties, of cbligations under this Agreement
without the prior written consent of the RDC except to an Affiliate or to its lender. The RDC
Manager.” Section 12; at 7-8. This Operation Agreement does notprevent, restrict or litnit the
ability of the Manager to sell or give ownership.or control of itself to any third party and thereby
transfer its duties, arid obligations under this: Operation Agreetent to whoriiévef or whatever
gains: control ‘or ownership of the. Manager, withouf the consent of the RDC: Further, these
statements in Section 12 are ﬂlﬁsb?;_r’z bécause theré is fio festriction ih the Operation Agreement
onrthe ability of any person or enti’cy to become an Affiliate of the Manager.
125.  Section 13 of the Operdtion Agreement states in part as follows:
“(a) This Agreement shall be in, effect for-an initial term of one (1) year,
beginning on the: date of execution and delivery hereof and_ending one
year later. The Manager and. the RDC may extend the term of this
Agtéemiént. for an additional one year penod up to fifteen (1 5) years by

their. mutual agreement on. the Manager s compensation urider Section 9°
for such renewal ferm.” Section 13, at 8 (emphasis added).

126. The-Operation Agreemert was signed on behalf of the RDC by its Chairman, but

not by any other person or entity on behalfof the RDC. Operation Agreement, at 12.

(3) “PARKING LEASE AGREEMENT AND PURCHASE OBLIGATION?
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127.

Attachment “A” to the Operation Agreement consists of a “PARKING LEASE

AGREEMENT AND, PURCHASE OBLIGATION” (“Parking Leasé Agreement™) dated July 9,

2014, between the RDC and THE DORCHESTER, LLC (“Manager™),

128.

At the time The Dorchester, LLC signed the Parking Lease Agreement, The

Dorchester, LLC did not exist as a corporate entity recognized by the Secretary of State of South

Carolina.

129.  The Parking Lease Agreement states in part that the RDC is a 501(c)(4)

organization. It is not.

130.

131.

The Paiking Lease Agteerment states in'part that:

A, “The Town of Summerville . . . created the RDC . . . to create a
partnership to provide. for the efficient and timely development of a
mixed-use development that includes a hotel, residential units, and retail

a3

space. , .}

B. “Applegate & Co. . . . agreed in the Public-Private Partnership
Agreement . . . to construct Private Improvements . . . including
approximately 34 residential condominium. units . . . and to construct
Publi¢ Improvements . . . including the Parking Garage . . . and further to
manage -and operate, or cause the management and operation. [sic] the
public Parking Garage . . . as-detailed in the PPP' Agreement by means of
[The Dorchester, LLC] pursuant- to the terms of the Parking
Garapé/Conferénce Centet Operation Agreement . ...;”

C. The “RDC has agreed .. . to lease-55 spaces in the Parking Garage-

to the [The Dorchester, LLC] for a twenty (20) year term to support the
Residential Usiits per the terms of this Lease;” and

D.  The“RDC hds dgreed to séll and the Tenant has agreed to purchase

55 spaces in the Parking Gara_gc : ...y Parking Lease Agreement, at 1,

The Parking Lease Agreement states in part that:

A, The “RDC leases to.[The Dorchester, LLC] and [The Dorchester,

LLC] hereby leases from the RDC . . . fifty-five (55) parking
spaces . . . for a period of twenty (20) years commencing on [date
not stated]; Parking Lease:Agreement, at 1.
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132.  The Parking Lease Agreementrequires-the:RDC to.indemnify and ;save harmless

.. [T]he RDC hereby agrees. to sell to [The Dorchester, LLC],
and [The Dorcliester, LLC] hereby agrees to purchase from the
RDC ... all or anyportion of the [55 parking spaces] . . . ;"

. Tenant shall have the exclusive use of the [55:parking spaces)
for the operation and maintenance by Ténant of automobile
parking spaces to bé sublet to ownérs of the Résidential Units and
for any other associated lawful purposes; * anid,

The RDC shall maintain Commercial Property insurance,
Commercial General Liability insurance and other insurance for
the benefit of the RDC and The Dorchester, LLC. (Einphasis
added.) Parking Lease' Agreement, at 14,

The Dorchester, LLC from losses, by stating as follows:

A.

“The: RDC shall indemnify and save harmless [The Dorchester,
LLC] from all direct loss or damage for personal and bodily injury
and tanglblc property damage (including reasonablé attorneys’

fees) arising out of negligence or, willful misconduct of the RDC,

its.officers, agents, employees, independent contractors or invitees,

or the failure by the RDC to perform its obligations under this
Lease .. ..” Paragraph 13, at 5 (emphasis added);

“ENVIRONMENTAL MATTERS. , : , The RDC shall and hefeby
does indemnify [The Dorchester, LLC] and hold [The Dorchester:;

LLC] barmless from and against any and all expense, loss, and
liability (including, without limitation, -any and ali . legal and

-professmnal fees and costs incurred by [The Dorchestér, LIC] in

connection therewith) suffered by [The Dorchester, LLC] by

reason of historic site operations and/or: conditions-occurring; prior

to the Effective Date of this Lease, or by reason of contamination
on, at or emanating ‘from the Property by reason of the storage,
generatlon, release; handling, treatment, transportatlon, disposal, 'or
arrangement for transportation or dlsposal of any Hazardous
Materials (whether accidental,. intentional, or negligent) by the

¥

RDC or the RDC’s employees, agents or contractors . . . .

‘Paragraph 15, at 6-7 (émphasis added);, and

. [E]ach party agrees to defend, indemnify and hold the other:
harmless from and against any claims by any broker, agent or other

person claiming a commission or othér form of compensation by
virtue of having dealt’ with the indemnitor with regard to this
Lease.” Paragraph 28, at 9 (emphasis added).
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133. The Paiking Lecase Agreecment requires the RDC to pay costs and expenses
associated with the. parking garage, including for taxes; insurance; debt service; repair,
maintenance and operation expenses related to the Premises; and “any other costs . . . .”
paragraphs 15-16, at 7; and that the RDC “provide all routine repairs and maintenance to the
Premises including, without limitation, painting, <léaning, removal of trash and debris, and
routine repairs to the parking surface of the Premises.” In contrast, The Dorchester, LLC’s
“costs and expenses . ., shall be strictly limited to obtaining and maintaining such insurance
policies as are required pursuant to” the Parking Lease Agreement, Paragraph 15, at 7.

134. The Parking Lease Agreement provides that The Dorchestér, LLC “may terminate

this I ease, in whole or in part, with 30 days’ notice to the RDC at any time during the Termn of

this lease upon payment to.the RDC or one.month’s rent as an early termination fee.* Paragraph
20, at'8 (emphasis added). In contrast, the “RDC may not terrinate this Lease prior to its stated
expiration except upon a Tenant Default [after a ten day opportunity to cure any Tenant default] .
. . and upon ninety (90) days written notice to the Tenant.” Paragraphs 18,20, at 8.

135. ' The Pa;rking,Lease Agreement was signed on behalf of the RDC by its Chairman,
but not by @ny other person or entity on.behdlf of the RDC.

(4) “GRANT AND PROPERTY CONVEYANCE AGREEMENT”

136. Exhibit “C” to the Partnership Agreement consists of a “GRANT AND
PROPERTY CONVEYANCE AGREEMENT FOR. TOURISM AND OTHER ECONOMIC
DEVELOPMENT PROJECTS” (“Property Conveyahce Agreement”), dated July 9, 2014,
between the Town of Summerville and the RDC.

137. This Property Conveyance Agreement states in part as follows:
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A.  The “TOWN and the RDC determined that the
development of [sic] mixed-use project that includes a hotel, retail space, a
conference center, residential units, and a parking garage .
(*PROJECT”) would provide tourism related and other economic
developrnent benefits vital to the continued révitalization of downtown,
improving services to residents, enhancing the economic development of
the Town of Summerville, and providing facilities that will host
conferences and special events that will attract visitors from outside of the
Surimerville community;”

B.  The “TOWN owns approximately 1.58 acres of property . .
. that is necessary for the development of the PROJECT;” '

C. On July 9, 2014, the “TOWN passed Ordinance No.

[sic], approving actions necessary-to support the PROJECT, including the

execution of a Public-Private Partnership Agreement between the TOWN,

the RDC and Applegate & Co. ( . . . “PPP AGREEMENT") to leverage

and maximize private investment, the construction of public
improvements, and the granting of fuids to the RDC for the PROJECT;”

D; “The TOWN agrees to convey by deed fee simple title of
the TOWN PROPERTY to the RDC for purposes of developing the
PROJECT;”

E. “The TOWN agrees to provide a grant to the RDC in the
total amount of . . . $5,200,000 for the purpose of funding the development
of the Public Improvements of the PROJECT, including a -conference
center, parking garage and associated streetscape as further defined in the
PPP AGREEMENT;

F. “The TOWN agrees to providé a grant to the RDC.in the
total amount of . . . $3,750,000 for the purpose of downtown .economic
development actwmes as further defined in the PPP AGREEMENT;; and

G..  “The RDC agrees to. utilize the PROPERTY and grant.
funds provided in this Agreement for the purposes of the PROJECT.”

138. The Propeity Conveyance Agreement was signed on behalf of the RDC by its

Chairman but not by any other person or entity on behalf of the RDC.

(5) “PROMISSORY NOTE/LOAN AGREEMENT”
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- 139. Exhibit “D” to the Partnership Agreement consists of a “PROMISSORY

hd NOTE/LOAN AGREEMENT” (“Promissory Note Loan Agreernent”), undated and unsigned, to

; 5 be signed by The Dorchester, LLC for the benefit of the RDC.

140. This Promissory Note Loan Agreement states in part as follows:

A, The Dorchester, LLC promises to pay the RDC $3,750,000,
“together with any interest due on the unpaid balance: on the
following terms’

B. “The payment obligation hereof by [The Dorchester, LLC]
is subordinate in all respects to the payment obhgatlons of [The

Dorchester, LLC] to the Construction Lender . .. and to the Equit
Investors'. .. ;"

C. ‘“No interest shall be due for 24 months from the date of the
funding by [the RDC]. Interest on this note shall begin the day
following 24 months from the funding by [the RDC] at the rate of
3.75% per annum. . . . [T]he Note shall be due and payable in full
with all accrued interest on or before forty-eight (48) months from
the date of funding by the [RDC];” and

D. “Collateral: The Note is unsecured,” (Emphasis added.)
141.  One of the “Equity Investors “referenced. in the paragraph above will be the

Defendant Developer and/or Defendant Arthur H. Applegate personally.

s (6) “GUARANTEE OF PROMISSORY NOTE”

. 142. Attachied to-the “Piomissory Note Loan Agreemeént” is a “GUARANTEE OF

PROMISSORY NOTE” (“Promissory Note Guarantee™), undated and unsigned, to be signed by

A.

B Arthur H. Applegate personally for the benefit of the RDC.

143. The Promissory Note Guarantee states in part as follows:

“Iir consideration of . . . $3,750,000 . . . and in consideration of the
éxtension of credit to The Dorchester, LEC . . . [Arthur H.
Applegate] does hereby . . . guarantee to [the RDC] . . . payment
of the principal and interest due on the” Promissory Note Loan
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Agreement © and any penalties for. late payment. with & personal
guarantee by Arthur H. Applegate; subject . . . to the following
limitations: '

1. This. guarantee shall be effective . . . only for the period of

time begmmng with the first disbursemcnt of‘funds .. . . and
shall terminate in ﬁJll upon oompletlon .of construction of th
Hotel, the Parkmg Garagc and the Conference ‘Center .

[and]

2. The obligation of the guarantor. . . is ]umor and subordmat
to the obligations of the guarantor to the Construction Lendér
and the:Equity Invesfors . . . which: obligations shall be, and
shall remain, prior -and supenor to. the obligation: of the
guarantor hereuride.” (Emphasis.ddded.)

(7) “The Dorchester Estimated Public:Improvements Budget”

144, Exhibit “E” to the- Partnership: Agreement consists of an “Estimated Public

Improvements. Budget” showing, inter alia; that the RDC would pay $260,000 to a private entity

as a “Development Fee.”

(8) “Conceptual Site and Architectural Ilustrations”

145.  Exhibit “F” to-the Partnership Agreement consists of eight “Conceptual Site and

Architectural Ilustrations.”
‘B. CHRONOLOGICAL HISTORY OF EVENTS

146. While .2 candidate for .M_z;yor-- of Summerville in 2011, Defendant Collins
announced that as Mayor lie would biild a boutique hotel in downtown Summerville (the
“boutique hotel project?‘ or “Hotel project”). Since his election in 2011, Defendant Collins. has;
ofchestrated and contrived actions, some unlawful and some shams, to accomplish that campajgn
pledge, in conspiracy: with other Defendants, and for the special benefit of 'i),rivate pai'ti"cs,_

including real estate developefs and others. These actions include, but are not Jimited to,
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unlawfully diverting, using and expending iJuinc funds for private purposes; pled'ging‘ the.
Town’s full faith and credit for private purposes; conducting:private, secret meetings that by law
were required to be public; holding meetings confidentially and without proper notice; obscuring
and withholding information from the public; misleading, defaming, intimidating arid bullying
citizens to prevent or impede their ability to exercise their rights, influence public. opinion and
oppose Defendants® actions; pl-lrportin'g to cause the Town of Summerville to enter into a
“partnership” with private parties; executing invalid contracts on behalf of govemnmental entities;
making unlawful pledges of public assets .and indemnification by government entities to private
interests in purported contracts; unlawfully delegating authority; exerting and attempting to exert
improper influence on governmental decision makers; failing to follow required ‘substantive and
procedural laws; engaging 1n dual office holding; and eéxposing taxpayers to excessive,
unnecessary, unlawful and unjustified risks.

147. During2012 and through the present, members of the Summetville Town Council
and its povernmental subdivisions. frequently and excessively have excused themselves from
public meetings to confer “behind closed doors” in “executive sessions,” to discuss. and reach
consensus on issues pertaining to the boutique hotel project. The only informaticn provided to
the Plaintiffs and the rest of the public-regarding these executive session discussions was that
they pertained to an “economic development or redevelopment project,” the leasing of
properties, the sale of real estate or a proposed master plan.. 'Despit'e statements made for the
record upon returning. from executive sessions that no actions had been taken, ordinances,
motions and resolutions pertaining to an “‘economic development or redevelopment' plan”

invariably followed. For example; on December 18, 2013, the Town Council held a Special

Meeting during which members excused themselves into execntive session. Upon re-
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adjournment of the public special meeting from the executive session, Town Council authorized

the Mayor “to entet into non-binding negotiations with the company that recently submitted an

economic developiment proposal.” The miniites of thie meeting state that “Council returned to

public session . . . and announced. that no action was taken” during the executive session.
Plaintiffs now know that the words “economic development proposal™ meant the boutique hotel
project proposed by Defendant Applegate in response to the Town’s Request for Proposal
published on November: 10, 2013, and the “company” meant Defendant Applegate & Co.

148. On information and belief, during 2012 through November 10, 2013, Defendant
Collins asked three or more experienced hotel developers, including Defendant Applegate, who
has participated in many real estate development projects in the Town of Summerville, to build a
privately financed bou.tique hotel on 1.58 acres of land owned by the Town of Summerville near
the intersection of West Richardson Avenue and Cedar Street in Summerville. Each developer
consulted declined to build a boutique hotel at that location because it was not economically
feasible to do so.

149.  Unable to get a private developer to finance the boutique hotel at that location, on
October 7, 2013, Deferidant Town of Simmerville contracted with the Lawrence. Group,
headquartered in Charlotte, North Carolina, “for the development of a master plan for the Town
of Summerville.” On information and belief, the Lawrence Group is a “redevelopment
specialist” and was hired to develop a “master plan” for the following purposes, in whole or in

part: (8) instructing the Town with respect to the steps necessary to-create a “redevelopment
commission,” as defiried in the South Carolina Community Development Law, that would take
advantage of state laws granting extraordinary powers to these organizations with respect to

areas the Town desires to designate as “blighted™ or “conservation areas;” (b) instructing the
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Town with respect to‘creating 2 “Vision Plan,” that contains all of the development projects
desired to.be undertaken by the Town: Council without public hearings in areas that the Town
desires to designate as “blighted” or as “conservation areas;” (¢) instructing the Town how to
take the steps necessary to enable the Town to. ;;arﬁcipate in financing the boutique hotel project
and other projects with a private developer on lands the Town desires to designate as “blighted”
or as “conservation areas;”™ and (d) enabling the Town to rezone areas it desires to designate as
“blighted” or as “conservation areas” from mixed-résidential to commercial, all with little or no
prior public-awareness, ifput or scrutiny.

150.  The Town's only authorized procurement method relevant to the Hotel project is

the “Invitation for Bid" method: The “Request for Proposal” ("RFP") method of procurement,

commonly used by governments for capital improvements, is not mentioned or authorized in the

Town’s Purchasing Ordinance. Nevertheless, and d_esplite the Town's lack of authority to do so,

on November 10, 2013, .the Town of Summerville published.in the Charleston Post and Courier
newspaper a Request for Proposal, in Ad # 1065489, stating as, follows:

“REQUEST FOR PROPOSAL The Town of Summerville owns a 1.58
acre tract of land in the downtown historic district. We dre-seeking
developers with hotel experience interested in building a boutique hotel on
this property as a private-public partiiership with the town.. Intefested
developers should outline the size and design. of the hotel they would
‘build, number of rooms, on-site restaurant/lounge, and number of parking.
spaces.they could provide. Ptoposal should also-consider the possibility of
a conferefice center on that site that could accommodaté 300 pedple for a
seated diriner. Interested parties should outling their plan for financing the
venture.” Interested parties were instructed to submit their-qualifications,
references and proposals to Lisa Wallace, Diréctor of Administrative-

Services no laterthan 5:00 p.m. on Friday, December 6, 2013."
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151.  8.C. Code Sec. 11-35-50 requires political subdivisions such:as the Town of
Summerville to adopt and utilize “procedures embodying sound principles of appropriately
competitive procurement id later tha}l July 1, 1983.” The Purc¢hasing Ordinance adbptf_:d’.by the
Town did not authorize the Request for Proposal method of procurement. Therefore, any
procurernent by the RFP method, including the publication of the RFP quoted above and the
award of the development contract to Applegate, is unlawful and ultra vires. Moreover, the
Partnership Agreement and all other. contracts and agreements emanating from the unauthorized
award are illegal, invalid and void ab initio. See Sloan v. Greenville Hospital System, efal.,

Case No. 03-CP-23-3785 (May 12, 2008) (unpublished opinion).
152 The RFP was published only oncé, in violation of 8.C. Code Ann. § 31-10-110(c),

and did not mention or request a proposal for any condominiumis or any other residential units.
The Request for Proposal was published on Sunday, November 10, 2013, which:was 18 days
before the Thanksgiving holiday on November 28, ‘2013. Interested developers were giveérn only
26 calendar days (18 business days}, until December 6, 2013, torespond to the RFP, with
Veterans’ Day, Thanksgiving and Hanukkah holidays intervening:

153.  The Town of Summerville received only one proposal pursuant to the RFP, from
Applegate & Co. Thaf response was a comprehensive 18-page document that included
references to discussions with two prospective construction lendéts, a named general contractor,
a “development team,™ “equity partners,” 11 pages of pro forma projected costs and revenues for
each component of the complex (hotel, parking garage, etc.) as ‘well as drawings and renderings

of the proposed development, and that states in part as follows:

“Enclosed . . ,‘is, a proposal . , . to develop a mixed use project on a 1.58
acre tract.of land owned by the Town and an adjacent .658 acre tract of
land that Applegate & Co. has under contract in the downtown historic
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district: The project consists of a 66 room boutique hotel, a restaurant, a
roof top bar, a roof top terrace, retail space, a conference center with
seating capacity for a three hundred person seated dinner, thirty-four high
end residential units, a one hundred and fifty-seven space parking deck
and twenty-nine surface spaces.” (Emphasis added.)

154,  The 1.58-acre tract of land owned by the Town and the .658-acre tract of Jand
purchased or to be purchased by Defendant Applegate & Co. are adjacent properties in the
official historical district of Summerville.

155. Applegate’s proposal, dated December 6, 2013, included, in addition to all of the
requirements of the RFP, “thirty-four high end residential units” (i.e., condominiums).
Residential units were not included in the RFP. The proposal also stated that Applegate & Co.
“has under contract” an “adjacent .658 acre tract of land in the downtown historic district.” That
tract of land is Applegate’s proposed site for-the condominiums.

156: The inclusion in Applegate’s response to the RFP of 34 high-end residential units

rendered Applegate’s proposal non-responsive, according to, inter alia, S.C. Code Ann. Sec. 11-

35-1520 (13) (Competitive Sealed Bidding — Minor Informalities and Irregularities in Bids) and

S.C. Regulation 19-445.2070(A) thereunder, which provides as follows: “Rejection of
Individual Bids. A. General Application. Any bid which fails to conform to the essential

requirements of the invitation for bids shall be rejected.” (Emphasis added.) The addition of 34

condominium units in Applegate’s proposal caused. it to fail to conform to the essential elements
of the Town’s RFP.

157. The award to Applegate also violated Section 2-323(c)(12) of the Town’s
Purchasing Ordinance, which provides that “[t]he bid shall be awarded with reasonable

promptness by notice to the most responsive, responsible bidder whose bid meets the
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reguirements and specifications and any other award criteria set forth in the invitation for bids,

and in the best interests of the town.” (Emphasis added).

158. If “residential units” (i.c., condominiums) were desired by the Town or necessary
to make the boutique hotel project viable and to procure competing bids, the Town should have
issued a new RFP .that included residential units. By failing to do so, the Town deprived itself,
the Plaintiffs, other citizens and taxpayers and other bidders, including qualified minority
bidders, of the benefits of free and open competition.

159. By depriving itself, the Plaintiffs and other citizens and taxpayers, as well as other
bidders, of the benefits of free and open competition, the Town violated Sections 2-321(g), 2-
322(c) and 2-323(c)(17) of its own Purchasing Ordinance which require competitive
procurement.

160. Because the Town’s acceptance of Applegate’s non-responsive proposal violate&
Summerville’s Purchasing Ordinance, the PPPA and all other contracts and agreements
emanating from the unlawful award are illegal, invalid, uitra vires and void ab inifio.

161. On information and belief and based in part on'the following factors, Defendant
Applegate received information about the RFP and/or assurances from one or more of the other
Defendants, that Applegate would win the bid, in advance of the submission of its proposal: (a)
the Town limited the time for submission of bids when there was no need to do'so, thereby
creating a situation where only those with advance information had adequate time to prepare bids
or proposals; (b) the Town failed to assure that a sufficient number of potential competitors was

aware of the solicitation by publishing the RFP on.a Sunday and during a holiday season which

included Veterans' Day, Thanksgiving and Hanukkah; (c) the Town received only one proposal

pursuant to its RFP, and that proposal was non-responsive; {d) the Town accepted the non-
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Purchasing Ordinance, the Partnership:Agreemient and all other contracts and agreements

responsive proposal, in violation of its own Purchasing Ordinance which requires competitive:
bidding; (e} the extensive work evident in the comprehensive proposal submitted by Applegate

could not have been completed in the time allowed without-advance information about the RFP;

and (f) Applegate’s purchase, in advance of submission of its proposal, of a contract to,buy the-

tract oi:: ‘Iand on whiéh‘ the condominiums are to be built shows advance knowledge that the Town
would accept a nori-responsive proposal thiat included condominiums,

162. On information and belief, based on thé forégoing factors, the award of the
development contract to Applegate for the Hotel project resulted from anti-competitive collusion,
bid rigging and/or fraud between the Developer and one or. more other Defendarits:

163. Anti-competitive collusion, bid rigging and/or fraud in the procurement process
violate:Summerville’s Purchasing Ordinance Section 2-321(g), Section 2-322 and subsection (c)
thereof, and Section 2-323(c)(17), which fequire competitive procurement, and inure to the
detriment of taxpayers, for whose benefit the competitive bidding requirements of the Purchasing

Ordinance were enacted.

164. Because the anti-competitive conduct described above. violates Summerville’s

emanating:from that conduct are illegal, invalid, u/tra vires and void ab initio.

165. The only proposal Summerville-ended up with was materially non-responsive and
non-competitive, and, as described below, was followed by a contract and other agreemenits that
were negotiated in secret, decidedly adverse to the Town's best interests, based on an illegal RFP

and otherwise in violation of law. Nohe of the goals of the Purchasing Ordinanice were achieved,

R e TSRO,

8 ROA 0251




and other bidders were not given an opportunity to bid on the project, due to the Defendants’

unlawful conduct.

166. On-July 9, 2014, the Summerville Town Council authorized Defendant Collins to

sign the Partnership Agreement with Defendant Applegate and the Town of Sumnierville

Redevelopment Corporation, providing for a $30 million hotel/condominium complex, financed

in patt with $10 million in Town revenue bonds. This Partnership Agreement and its exhibits

were based on and emanated from the Town's illegal RFP and acceptance of Defendant

Appl'e‘_gate?s non-responsive proposal submitted pursuant to the RFP.

167, There were no public hearings regarding the Hotel project or the Partnership

Agreement.

168.

The response to the RFP by -Applegate & Co. included in part the following

“financing and transactional structure” proposal:

. Without limited guarantees from the Town of Summerville and firm

lease commitments, the ability to finarice the project would be extremely-

remote. Becausé what is being proposed for the site has no précedent,

theré are no available comps to be used to appraise the project. While the
development team is extremely bullish on the probability of success, the
bullish stance is based upon intuitive intangibles that come from many

years of development experience ad numerous successful projects.

Unfortunately, commercial banks do not make loans based upon a

developer’s intuition and past success. The project is ideally suitedtobe a
‘model private-public partnership,

Applegate & Co. is attempting to structuré the deal in such a way that the
base case would, at worst, result in a revenue neutral outcome for the
Town ... . and, at best, would:result in substantial economic benefits to the
Town. . . . All net revenue: produced ffom the garage and the conference
center wouId be paxd to the Town on a monthly basis. . . . The Pro forma

rebate to the town is currently projected to be 512,917 per month from the

garage and $18.750 per month from the conférence center. The Town’s
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portion: of the property taxes is projected to be $9,672 annually for the
garage.and $11,160 annually for the conference center. . . . The sporisor/
developer would loek to the Town to contribute the 1.58 acre tract owned
by the Town in exchange for an ownership interest in the Hotel. ...

. Based upon hard costs the total annual tax on the Hotel would be
$368 628. It should be noted that a significantly lower property-tax has
been used for the Hotel operating Pro forma. It was based upon. a Jower
assessed value and some type of tax relief. If the Hotel, in fact, had to pay
taxes of $368.628. it would significantly reduce the viability of the project.
It would further be proposed that tlie Town would provide a limited

guaranty for that portion 6f the construction loan pertaining to the Hotel. .

»
.

It is anticipated that the bank providing the construction financing will do
so based upon equity in the amount of 20% of the total project cost
(86,056,725) and the bank making .a loan for 80% of the total project cost
($24,226,901). Applegate & Co, the Town’s.1and, and local partners will
provide the required equity.” (Emphasns added.)

169. Upon information and belief, Defendant Applegate & Co. contracted to acquire the
.658-acre tract adjacent to the location of the proposed boutique hotel project prior to its
submission to- the Town of a response to the RFP on Decémber 6, 2013, because Defendant
Applegate had received assurances from one or more of the Defendants in advance of the RFP or
submission of Defendant Applegate’s response to the RFP that Defendant Applegate & Co.
would win the bid. In addition, Defendant Collins stated in August, 2014, that he had named the
boutique hotel "The Dorchester," which is the name Defendant Applegate & Co. had used for the
boutique hotel project in its bid submission in response to the Town’s RFP on December 6, 2013.
In addition, upon information and belief, the submission inclided a picture of a complex
boutique hotel project design at the cornier of South Cedar Street and Ricliardson Avenue in
Summerville that was enabled by Defendant Applegate’s having been informed about the
content, location and timing of the RFP before the RFP was advertised, thereby causing

Defendant Applegate to have started creating that design before the publication of the RFP.
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Therefore, the award of the bid to Defendant Applegate & Co. resulted from anticompetitive
collusion, bid rigging and/or fraud between thie Developer and the Town.

170. On May 14, 2014, the Town of Summerville did the following to advance ‘the
boutique hotel project:

A. Introduced as a first reading an ordinance to create a “redevelopment. cornmission”

called the “Town of Summerville Redevelopment Commission,” pursuant to SC Code
Section 31-10-30;

B. Discussed a “proposed écononiic development pro_|ect,” which was “code™ for the
boutique hotel project, in an executive session that lasted 51 minutes; those
discussions are unknown to the public; and

C. Passed a second and final readmg of an ordinance to-change the zoning of property on
West Richardson Avenue in Summerville owned by the Town, from B2
“Neighborhood Business Center” to B3 “General Business.”

These actions were taken without the public being ‘aware that their purpose was to
arrange; advance and finance the boutique hotel project and other projects Town Council may
decide to implement in the futire through the mechanism of a redevelopment corporation. .
Upon information and belief, this first reading of the ordinance to create the RDC was taken
without the Town having published notice as required by law.

171.  On May'.28, 2014, the Town held a Special Council Meeting, at' which it passed
the “second and -final reading of an ordinance to create the” RDC, In Ordinance #14-0502, the
Town Council also made the following findings, which are required by Section 31-10-30 of the
SC Community Development Law to be made before a redevelopment commission can be
created. The Town Council found: “(1) that one or more blighted aréas or conservation areas
exists in whole or in part in the town and [the Town Council] has begun to identify additional

blighted arcas and/or conservation areas, and (2) that the fedevelopment. of such areas is

necessary in the interest of the public health, safety or general welfare of the residents of the
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Town.” Section 31-10-20 of the Community Development Law containg precise definitions of
the terms “blighted area’™and “conservation area,” “Blighted areas,” if improved, must be found
to be dettimental to the.public safety, health, morals, or Wblfarq, and if vacant, riiist be found to.
suffer from specified factors that impair:sound growth. “Conservation areas’™ in general refer to
areas that are.about to become bliglited aiid are detriniéntal to the public safety, heal_'th, morals;
or welfare. The Town Council did not advise the _pub'lic that these findings had beén. made:
Although there may be areas within the Town limits that could be defined as bliglited or about to-
become blighted, Council’s findings with respect'to the areéa selected for construction of the.

boutique hotel project .are not supported by the facts. The area is a highly desirable mixed

tesidential and commetcial site. in the heart of Summerville’s. Historic District which is not

blighted of about to become blighted. Moreover, one small parcel of the area is ‘'owned by the
Town and deliberately was allowed by the Town to become overgrown to. 1ty to justify the
selection of that area as-the hotel development site.

172. Tmmediately after the Council meeting on May 28, 2014, creating the RDC, the
RDC held its first meeting, at which the RDC adopted its by-laws; ¢lected its officers, including:
Mayor Collins as Chairman and Lisa Wallace as Secretary, and elected each member of the
Town Council as a member of the RDC. This meeting of the RDC was held fllegally, and its
actions therefore are invalid, because notice of the meeting had not been provided as required by
law, after the RDC had come into existénce, anid the RDC had not been lawfully created. When
these actions by the Town and the RDC were taken on May 28, 2014, Summerville residents,
including all the Plaintiffs, were unaware, and reasonably could not have been aware, of the
nature, purpose, function and existence of a “redevelopment commission”, and that it would in

any way finance or-otherwise promote or facilitate the: transfer -of public funds to a private
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developer for the purpose of building 4 privately owned boutique hotel project in Summerville
and other projects the’Town Council may decide to implement in the future,

173. ©On June-4, 2014, Towii Council held a Special Meeting 4t which. the Lawrence
Group presented onlya partially completed version of its proposed “Vision Plan’ for the Town
of Summerville to ‘a combined meeting of ‘the Summerville Town: .Counc'ill,_ the Summerville
Planning Commigsion and the Master/Vision I”lan’. Advisory Committee. This meetinig Was not
properly held or noticed. At this Special Council Meeting; the Lawrence Group:*advised that the
révised-documents [Vision-Plan] will-be provided to the town next week and the-towii will take
them available to the public via the town, website.”

174. On.June.9, 2014, the Summerville Planning Comniission published a notice of a
public hearing purporting to adviseé the public of a Public Hearing fo be held on June 16, 2014,
using:the following language: “Request to-amend the Town.s [sic] current Comprehensive Plan
20092011 with the prepared. Vision Plan.2s an update and exhibit that further details: the
potential implementation strategies for- the Comprehensive Plan.” This. notice was conquing,—
inarticulate, insuffi¢ient and inadequate to inform the public -of the. true: nature, séope and
significance of the hearing, and.it should be.declared inadequate as a matter of law, The meeting;
held on June: 16,2014, was éffectively lield without niotice, 4nd therefore all a¢tioris taken by thie
Planning Commission at, the meeting ‘are: invalid. There was no: mention of a Boutique hotel
project in the notice.

175. At this meeting held on TJune 16,2014, several members of the:public spoke about
the need-for more-time to. study-the: Vision Plan and-felt that it was being rushed, among other
concetns. During discussion by the tilembers, Planhing Commission member Mirc, Hehn

suggested that any decision be ﬁostponed'-until the July-meeting so that staff could address some
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.of the public comments; and coricerns. and ‘¢itors inn the Vision Plan that Mr. Hehn Had noted.
Planning Commission member Charles Cuzzell assured ‘those; in attendance: that no changes.to
zoning would deeur betause of; the Vision Plan., Planning Comrmission tnembet Travis Williams
stated, that there was no:reason to. wait, that concemns could be addressed but it was irn_po;?tant to
get started on the Vision Plan. Planning Commission member Jim Reaves agreed with Mr,
Williamis arid said that the- Visionr Plan'nieeds to imove forward and. that the Vision Plan can be
:amended. as the Town goes. along, so there was no reason to wait. Other commissioners
expréssed concerti fhat, the Vision Plan would, “wither ofi'flie vitie;” if action Weré not taken
to.decide whethet to, récomirienid that Town Council aménd the'Town’s 60-page Comprehensive:
Plan with.the 300-plus: page Vision Plan, essentially replacing the existing Comprehensive Plan
with the new Vision Plan. The reasons given for ignoring the public’s cominents were either’
erroneous-or superficial, First, the statement that no zoning changes would be made because of
the Vision Plan was: erroneous; zoning decisions most cértainly can be :made and are
recommendéd ih the Vision Plan, and in fict biad already been made by Town;Council on the
land designated for- the Hotel project. A motion to rezone the Hotel block from B2
“Néighbortiood Business, Center” to B3 “General Busifiess” passed unanimously at meetings
held on April 9, 2014 and May 14, 2014. As.for amendments to the Plan, they-cannot easily be
made once the Vision Plan is adopted as. the Town’s Comprehensive Plan.. In fact, changes to
the Vision Plan then become. extremely: difficult and require. public hearings: The many:
comments about moving this matter forward reflect a tension about cdusing a delay in the
process of getting the Vision Plan elevated to 4 quasi-legal status as the Town’s Comptehensive

Plan. The minutes:of the public hearing before-the Planning Commission also reflect a-panel of
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commiissioners ‘who, were uninformed about the Vision Plan and the consequences of the action

they were:about:to take.

176. On Jin¢.9, 2014, at approximately 5 p.m., a “draft” of the Lawrenice Gioup’s
“Vision i’lan,” consisting of approximately 375 pages, first appeared on the Town’s website:
This was the first publication of the: Vision: Plan and the first opportunity for Summerville
citizens to read the Vision Plan, The publication of the Vision Plan afforded no effective
opportunity for Summerville residénts who do not use the iritérmet to reviévw the Vision Plan,
Ainong the Vision Plan’s recommendations was one to'create:a Redevélopment; Commission and
a Redevelopment Fund to “organize a public/private partnérship” to act a§-an agent for the Town

in getting development; contracts finagiced with public dnd private funds. Vision Plan, Code aiid

Policy Report, Sec, 6.1 and Sec. 6.5, at 38. The Vision Plan dlso'mentions a boutique hotel at the
corer'of South Ceédar Street and West Richardson Avenue as a “development oppottunity,” see

Vision Plan, Infrastructure and Development Plan, at 72, but'not as a top ten priotity; see Vision

Plan, Infrastructure and Development Plan, at 109 and Vision; Plan. Reconnaissince: Report, at
36, The Vision Plan posted.on the Town’s website is still referred to as .a “draft” of June 9,
2014,

177. The Vision Plan is extremely long and difficulf to read and navigate as there are
no hyperlinks that enable readers to access remote sections referred to in the text. The document.
is‘written in three separate parts th_a_th must be read separately. Each part depends on the othér
‘two parts to be comprehensible, and it is necessary to read all three parts in order to understand

the goals and how to implement the goals.
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178. At a meeting of the Summerville Town Council on June 11, 2014 (two days after
the draft Vision Plan was posted on the Town’s website), the Summerville Town Council passed
the "[I]ntroduction and first reading of an ordinance (by title only) to amend the Town of
'Summerville Comprehensive Plan as amended by adopting the Town of Summerville Vision
Plan and appending the Vision Plan as an update to thé Comprehensive Plan." (Emphasis
added.) This notice is confusing, inarticulate, insufficient and inadequate to inform the public of
the true nature, scope and significance of the hearing and it should be declared inadequate as a
matter of law. This meeting was, therefore, held without notice, and all actions taken by the
Town Council .at the meeting should be declared invalid. There was no mention of a boutique
hotel project in the notice of the meeting or at the meeting,

179.  Prior to June 11, 20i4, there Wwas inadequate notice and no public hearing as
required by law regarding Council’s intention to update,. amend and essentially replace the:

Town’s Comprehensive Plan (60 pages) with the new Vision Plan (375 pages). Prior to the first

reading on June 11, 2014, the public had inadequate opportunity to review and understand the

Lawrence Group’s Vision Plan and to be aware of and understand that the Town would amend or
update thé Town’s Coinprehensive Plan with the Vision Plan. Moreovér, there was no disclosure
of the consequences of amending the Town’s Comprehensive Plan with the Vision Plan, which
included enabling Town Council to implement future projects through the RDC, enter into
partnerships with @nd pay money to private developers, issue bonds and take other actions

materially affecting the citizens of Summerville without the necessity of holding public hearings.

180. On.June 13, 2014, the Secretary of State of the State of South Carolina issued a
Certificate of Incorporation for the “Summerville Redevelopment Corporation.” The
Summerville Redevelopment Corporatiori was not validly created, and its purported meetings
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and activities were riot validly noticed and held, in part because notices ‘were not timely made.
and pertained to a “Summerville Redevelopment Commission” rather than to the “Summerville

Redevelopment Corporation.” (Emphasis added.)

181. On June 16, 2014, the Town published notice of a meeting of the “Summerville
Redevelopment Corporation” to be held on June 25, 2014, having in part the following agenda:
“I, . . . Public hearing on the Summerville Redevelopment
Commission’s Proposed Redevelopment Plan (Town’s Vision Plan)” and

IIl. ... Adoption of Summerville Redevelopment Plan (Town’s Vision
Pl_an)‘ and recommendation for approval by Summerville Town Council.”™

This notice was insufficient and unlawful,.in part because: (1) the ‘notice was not timely
publisﬁed; (2) the notice was published by the Town but was not published by the RDC, which
did 'not yet validly exist; (3) the notice was inadequate and confusing as it was' published
regarding a “Proposed Redévelopient Plan” of the Summeiville Re(ievelopment Commission
wher the meeting was to be held by the Summerville Redevelopment Corporation; (4) the notice
was for a meeting of the Summerville Redévelopment Corporation, but S.C. Code Sectioti 31-10-
100(d) requires- that the “commiission [not the corporation] shall hold a public. hearing prior to
adoption of a redevelopment plan;” and (5) the public did not know and could not reasonably
have known timely the final content of the Town’s Vision Plan or the meaning of the phrase
“Adoption of Summerville Redevelopment Plan.” Thus, the notice of this meeting is inadequate
as a matter of law. The nieeting was therefore held without notice, and all actions taken by the

Redevelopment Corporation at the meeting are invalid.
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182. Section 31-10-100(d) of ‘the Commiunity Development Law- requires that a.
redevelopment commission- must hold a public hearing prior to ‘its final .adoption of a

redevelc')pmeiit_plqah, and_that notice of such heatihg must be publis_h_ed 15-days prior-theréto in a

‘newspaper of general circulation. On June 25; 2014, a public meeting was held on the adoption

of thé Vision.Plan. as the Redevelopment Coiporation’s: redevelopment plan, and’ thereafier a

resolution to that effect was unanimously adopted. However,. the hearing was conducted.and the

resolution was adopted by the Summerville Redevelopment Corporation, not the Summerville

Redevelopment Commission, as required by-law.. Therefore, thé-adopﬁonsof,the, Visioh Plat-as a

redevelopment plan was invalid. Further, the notice of this meeting was not. published by the

Sumimierville Redevelopment Coinmissiori, s reqiiited by law. Therefore, the' notice is also
invalid.

183. On July9; 2014, the Town Council passed a resolution’ approving the. Vision Plan.
as the Town’s Redevelopment Plan. ‘The .resolution. recited that -it was based on, the:
recommendation of the Redevelopment Corporation-at a public hearing. Howéver, Section 31-
10-100(e) of the Community Development Law requires that the recommendationi to the Town

Council to approve a redevelopment-plan must come from the Redevelopment: Commission, not

the Redevelopment Corporation. The Town’s Redevelopment Commission did riot give notice
of a-meeting, did not conduct ‘a public. hearing and did ‘not recommend to-the Town Council
adoption of the Visidn Plan as the Town’s Redevelopment Plan,

184. Thus, the requirements of the Community Development Law were not satisfied,

" and Council’s adoption :of the Vision. Plan as. the Town’s redevelopment plan was invalid,

Furthiet, Council’s authorization to Mayor Collins to sign the Partnership Agreement, which'

implements the redevelopment plan, was invalid because the Town has no redevelopment-plan,
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185. The Summerville Redevelopment Commission and the Summerville
Redevelopmerit Corpbration could adopt a redevelopment plan only by following the
requirements of the South Carolina Community Development Law, which were circumvented:
and not followed when the Town adopted its Vision Plan; wlien thie Town, rather than the RDC,
published a Request for Proposal; and when the RDC adopted as its Redevelopment Plan the

Town’s Vision Plan, rather than going through the procedure specified in the statute for creation
H

and adoption of a Redevelopment Plan, which réquires, inter alia, public hearings and public
input, Therefore, any purported adoption of the Town’s Vision Plan as the Redevelopment Plan
of the Summerville Redevelopment Commission or the Summerville Redevelopmient

Corporation was and is void and unlawful.

186. On Wednesddy, June 25, 2014, beginning at 5:30 p.m., the Suinmerville
Redevelopment Corporation purported to hold a meeting and a public hearing regarding its
proposed adoption of the Town’s Vision Plan as the Redevelopment Plan of the Summerville

Redevelopment Corporation. The public meeting and hearing were unlawful because, inter alia

notice of the meeting was insufficient; the RDC had not been lawfully created; and the RDC had
not followed other provisions of the Community Development Law pror to adopting a
Redevelopment Plan. 1t is likely that there was no participation by the public at this public
meeting, because the public was not adequately notified of the meaning and significance of the
actions to be discussed 4t the public hearing, due to the failure of the Town and the RDC to
follow the Community Development Act, the open meetings law under FOIA and the rapidity of
Defendants’ actions and Defendants’ repeated use of confusing, misleading and undefined
terminology interchangeably and inconsistently in their public notices, including “Vision Plan,”
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“Master Plan,” “Compiehensive Plan,” “économic development plan,” “Redevelopment Plan,”

“Summerville Redevelopment Commission” and “Summervilie Redevelopment Corporation.”

187. According to the minutes of the June 25, 2014, meeting referenced above, after
approving prior meeting minutes, the Chairman “announced the next item was a public_hba:ir_lg
on the Redevelopment Corporation's proposed Redevelopment Plan and called for any comments.
from the public. There being no comments offered, Chairman Collins declared. the public.
meeting closed.” There was no mention at this meeting of a boutiguie hotel. Immediately after
closing the public hearing portion of the meeting, the RDC passed a resolution adopting the
Town’s Vision Plan as-the RDC’s Redevelopment Plan. This resolution was unlawful because,
inter alia, notice of:‘. the meeting was insufficient and unlawful; the RDC had not béen lawfully
created; the RDC had not created a Redevelopment Plan as required by the. Community
Development Law; and the RDC had not followed other provisions of the Community

Development Law prior to adopting a Redevelopment Plan,

188.  On June 30,2014, the RDC applied to the United States Intemal Révenue Service
(“IRS”) for an Employer Identification Number (“EIN™), The'RDC has applied to the IRS for a
501(c)(4) tax-exempt status, which is inconsistent with the RDC’s. contractual obligations it has
assumed to make interest-free loans to private developers and to be a partner with a private
developer in a for-profit venture. The 501(c)(4) tax exempt status is inconsistent with the RDC
being iz a profit-making partnership with the for-profit Developer and other private for-profit

party Defendants.

189. On July 7, 2014, the Town’s Finance Comimittee held a meeting at which

Defendant ColIins' announced that he had removed language about 880 residential homes from
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the Town’s Vision Plan. This statement was made after the purported adoption of the Town’s
Vision Plan as the RDC’s Redevelopment Plan, on June 25, 2014. Moreover, the reference to
the 880 residential units has not been removed from the Vision Plan appearirg on the Town’s

website.

190. At a date unknown to the Plaintiffs, the RDC may have published notice of a.

meeting to be held on July 9, 2014, having in part the following new business on the meeting’s
agenda: “Authorize Chairman [Collins] to finalize niégotiations dnd execute a Public/Private
Partnership Agreement between the Town of Summerville, the Summerville Redevelopment
Corporation and Applegate & Co.” This notice, if published, was untimely, unclear, confusing,
insufficient, unlawful and invalid. Neither the notice, the iirintes, nor any other communication
published by the Defendants informed the public that the purpose of the “Public/Private
Partnership” would be the construction of a boutique hotel project and its financing, including
interest-free, unsecured and subordinate loans to the Developer, the issuance of bonds and the
use of other Town funds from unspecified sources. Moreover, the RDC’s authorization of
Chairman Collins. to negotiate and execute the Partnership Agreement on behalf of the RDC
containing provisions unknown to the RDC i$ ultra vires and constitutes an unlawful delegation

of anthority by the RDC.

191. On.July 9, 2014, the Towrn held a meeting (not a public hearing) at which (a) a
second reading of an ordinance was given by Town Council to update and amend thé Town’s
Comprehensive Plan with the Town’s Vision Plan; (b) the Town Council passed a resolution
approving the adoption by the RDC on June 23, 2014, of the Vision Plan a§ the RDC’s

Redevelopment Plan; and (¢) Town Council passed a motion to allow Defendant Collins. to
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finalize negotiations and execute a Public-Private Partnership Agreement between the Town, the
RDC and Defendant Applegate & Co.. At this meeting, Town Council also voted "to amend 'the
Town's Comprehensive Plan by adopting the Town of Summerville Vision Plan.and appending
the Vision Plan as an update to the Comprehensive Plan," according to minutes of the meeting.
The motion allowing Defendant. Collins to sign a contr;ct on. behalf of the. Town containing

provisions to'be negotiated by him constituted an unlawful delegation of authority by the Town.

192. As a result of the above, Defendants believed that the Vision Plan officially had

'become the Town's Comiprehensive Plan; that the RDC was in place, through which the Town

could funnel money and property to Defendant Applegate and to other developers who are
engaged in the future to develop other projects for the Town; and that Council therefore could
proceed to .;inform the public, for the first time, that the “economic development project™ or
redevelopmerit the Town repeatedly had been discussing in executive sessions was the boutique
hotel project; that it would consist of a hotel, parking garage, events facility; fitness center,
swimming pool, restaurants, rooftop bar and condominitims; that it would involve a Public-
Private Partnership between the Town, the RDC and a private real estate developer as well as a
bond offering, forgiveness of real estate taxes, interest-free, unsecured and subordinate loans and
other financial concessions to Defendant Applegate & Co.

193,  The Mayor, Applegate & Co., Applegate and other Defendants had been
negotiating in secret at least since December 18, 2013, when, at a Special Council Meeting, after
an Executive Session, the Mayor was authorized to enter into non-binding negotiations with "the
company that recently submitted an economic development proposal.” The Defendants did
everything they could to avoid public awareness and scrutiny of; and to keep secret, as long as
possible, the plans for the boutique hotel project and the Public-Private Partnership Agreement,
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in part by discussing those matters without public knowledge and obscuring them in the fine.
print and hundreds of pages of the Vision Plan. As late as July 4, 2014, Defendant Collins was
quoted in the Summerville Journal Scene newspaper saying that "no Vision Plan project in
particular is at 'the top of the list' for the town. If the costs of all the proposed ideas were to be
added up the total would accumulate to billions of dollars. We have to do what we can pay for."
Five days later, on July 9, 2014, Defendant Collins signed the Partnership Agreement with
Defendant Applegate to develop the hotel prqj;:ct, after the Council finally had spent eight
months developing the Vision Plan,.attemptingto-formi the RDC and causing the Town and the
RDC to adopt the Vision Plan as an amendment and update to the Town’s Comprehensive Plan,
the Defendants finally disclosed to the public their plans for a boutique hotel project.

194. Despité it being pursued as a Redevelopment Project under the Community
Development Law, the boutique hotel project has never been the subject of a public hearing
before the Summerville Town Council, the Town Finance Committee, the Town Planning
Commission, the Redevelopment Commission or the Redevelopment Corporation.

195. The Vision Plan contains over 300 pages, does not.recommend that a boutique hotel
project. be built in Summerville and does not list the boutique hotel project as one of the 10
priority recommendations of the Vision Plan to be implemented during the next five years. The
Vision Plan is not & Redevelopinent Plan created and adopted according.to South Carolina law,
and the boutique hotel project was neither created nor adopted as a Redevelopment Plan under
state law.

196. Two public hearings were held concerning the Vision Plan, one by the Town's
Planning Commission on June 16, 2014, and one by the Town's Redevelopment Commission on

June 25, 2014. The boutique hotel project was not discussed during these hearings.
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197. On October 6, 2014, the Town’s Board of Aichitectural Review held a meeting at
which Deféndant Applegate was allowed to present to the BAR, for over thirty minutes, his plans
for the boutique hotel project. At this meeting BAR Chairman Phillip Dixon intimidated and
denied the First Amendment free speech rights of citizens atténding the meeting by limiting the
content of comments and questions by members of the public and the amount of time for those
comments and questions to three minutes. Dixon repeatedly stated that the public could address
only the appearance of the Developer’s drawings but make no other comment, and wamed that,
if any member of the public spoke in opposition to the-project, he or she would be gaveled out of
order and escorted from. the room by the two policemen standing at the back of the meeting
room. These actions by the BAR and this.consideration by the BAR of the Developer’s plans for
a boutique lotel project violated the First Amiendment rights of Plaintiffs and others, and the due
process and equal protection rights of P]ﬁigt_i-ffs and others, under the United States and the South
Carolina Constitutions; and the Developet’s plans were reviewed without, as required by law, the
Developer previously having submitted to the BAR a completed application available for review
by the public and without those plans. previously having been approved by the RDC and the
Town as required by Section 8a of the Partnership Agreement.

198. On October 27, 2014, the Town sent Defendant Faye Croft a.written “courtesy
notice” of a meeting of the Defendant BAR to be held ‘on November 3, 2014, regarding the-
boutique hotel project. Characterizing this notice as a “courtesy” was misleading because that
fiotice was required by law,

199. On November 3, 2014, the BAR held a second meeting at which Defendant
Applegate was allowed to present to the BAR, for over thirty minutes, his plans for the boutique

hotel project. At this ineeting BAR ‘Chairman Phillip Dixon again limited public input, in
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violation of th-e First Amendment, due process and equal protection of the laws, as described
above regarding the previous BAR meeting held on October 6, 2014, These actions by the BAR'
and this consideration by the BAR of the Developer’s plans for a boutique hotel project were
illegal because they violated the First Amendment, due process and equal protection rights of
Plaintiffs and others; because the Developer’s plans were reviewed without, as réquired by law,
the Developer having previously submitted to the BAR a completed application available for
review by the public; and because the developer’s plans had not previously been approved by the
RDC and the Town. Plaintiff Hutson read to the BAR the following statement_sh‘in_'l"arag'_'raph 8a
of the Partnership Agreement t0 demonstrate to the BAR that its review of Defendant
Applegate’s plans-was unlawful: .

“The project site and architectural design will be based on the conceptual

provided in Exhibit F . . . . Prior to submission for review and approval to

any required public agency for permitting or certificate of appropriateness,

DEVELOPER will submiit a_final design for both the PRIVATE and

PUBLIC IMPROVEMENTS to the RDC for review and approval.
(Emphasis added.)

Notwithstanding the foregoing, the BAR did consider Defendant Applegate’s. plans for the:
boutique hotel project and advised him to réturn with revised drawings for further consideration
by the BAR,

200. Because Defendant Mayor Collins and Defendant Town Council members failed
and refused to hold public hearings regarding the boutique hotel project, on November 6, 2014,
the. Sunun;enrille Preservation Society held a public meeting at Dorchester County Council
Chambers at which citizens discussed and expressed their concerns about;_ and opposition to, the
boutique hotel project. Mayor Collins and all Defendant Town Council members were invited to

attend this meeting. Only Council members Walter Bailey and Robert Jackson attended part of
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the meeting. On information and belief, Defendants failed arid refiised to hold public hearings to
avoid a public demonstration and airing of opposition to the boutique hotel project and its
attendant financial risks.

201. In response to learning that the Summerville Preservation Society would sponsor
and hold a public hearing about the Hotel project on November 6, 2014, Defendant Collins and

the Town scheduled and held in response an “informational meeting” (not a public hearing) on

November 12, 2014. That meeting was' tighily controlled by the Mayor and was allowed to last

only one hour, most of which time was used by proponents of the project selected by Mayor
Collins, who controlled who would speak and when. Mayor Collins began the meeting by
allowing Defendant Applegate about thirty minutes to promote and explain his latest design of
the project; followed by a succession of several proponents of the project being allowed by the
Mayor to speak, often about sports history and other irrelevancies, to orchestrate and control the
information provided at the meeting to' avoid or minimize negative comments against the project.

202.  On November 12, 2014, immediately after-the Town’s “informational meeting,”
the RDC held a meéeting “to review for approval conceptual plans for The Dorchester Project,”
which is the name given to the boutique hotel project.

203. On November 12, 2014, Plaintiffs Hutson and Gorman were allowed by Lisa
Wallace to inspect, and photograph: ceitain records- of the RDC. However, Lisa Wallace had
removed from the file, withheld and refused to allow Plaintiffs Hutson and Gorman to inspect
certain other RDC records described by Wallace as records pertaining to insurance and banking
matters. Wallace thereby violated S.C. Code Section 31-10-160(a), which states in' part that

“[tlhe books and records of a [redevelopment] commission are at all times open and subject to

inspection by the public.”” SC Code Section 31-10-160(a) (emphasis added).
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204. On November 19, 2014, one or more of the Defendants placed, and authorized the
placement of| a full-page advertisement on page 8B of the Summerville Jouwrnal Scene newspaper
stating that the “Residences at the Dorchester,” which are the condominiums of the boutique to
be built as part of the Hotel project, are “Now Available For Sale!” and soliciting buyers to
“reserve your Condominium Home” now. That advertisement also states in part:

“The Residences at the Dorchester are part of Summerville’s new
Boutique Hotel Complex and offer residents all of the Hotel Amenities
including a fine dining Restaurant, Roof-top Bar, Pool, Fitness Center,

Garage Parking, Conference Rooms, and Business Center.

Sales Office Hours are Tuesday-Saturday from 10-6
ResidencesatDorchester.com™

This advertisement contains false and misleading- representations and information because the
Hotel project has not been approved, and may never be approved, by the BAR and other required
authorities; the Partnership Agreement and other actions by the Defendants dre unlawful; and the
condominium units displayed and offered for sale in the advertisement have not been approved
by the BAR after two previous BAR meetings and have not been approved by other required
authorities. |

205. On January 5, 2015, the BAR held a public meeting to consider preliminary
approval of the design of the Hotel project. The BAR deliberately and unnecessarily held that
meeting in a room was much smaller than the Town Council chambers where previous BAR
meetings addressing the Hotel project had been held because of large citizen attendance.
Chairman Dixon’s purpose was to limit the number of citizens who could attend, view, hear and
participate in the meeting; he refused all eritreaties to move the meeting to the Council chambers
which had much more space for attendees at a meeting and were not in use. As a result, there

was insufficient room for most citizens desiring to attend the meeting to attend the meeting; and

77
ROA 0270

it

B



a—

o

[ T—

DU I G S SR G

C

]

oo

many citizens, including many who were elderly, were forced to stand or sit on the floor in the
hallway outside of the room. where the BAR meeting was held, and were unable to hear or see
what occurred at the meeting or to participite in the meeting, Further, at that BAR meeting
Mayor Collins alld Town Councilman Jenkins positioned themselves sitting directly in front of
the members of the BAR, for the purpose and with the effect of intimidating the BAR members
and members of the public at the meeting and of taking up limited space thereby depriving ather
r;itizens of the opportunity to attend the meeting. In contrast, Town Councilman McIntosh
refused to attend BAR meetings to avoid, as stated by him, intimidation of BAR menibers and
conflicts of interest, or the appearance thereof. As a result of the conduct of Chairman Dixon
and the other members of the BAR, the BAR meeting on January 5, 2015 was not “open to the
public” as required by Section 30-4-60 of the South Carolina Freedom of Information Act, and
all actions taken at the ineeting should be declared invalid.

206. Before this BAR meeﬁnlg onJanuary 5, 2015, the BAR stated and advertised that at |
that meeting citizens would be able to speak about the Hotel project. In addition, at thé beginning
of this BAR meeting Chairman Dixon announced that citizens would be allowed to speak about
the Hotel project at this BAR meeting. Anticipating this opportunity, numerous citizens attended
that BAR meeting prepared to speak and for the purpose of speaking against the Hotel project.
Despite these representations by the BAR and Chairman Dixon, no citizen was allowed to speak
at the meeti;lg, although Defendant Applegate was allowed as much time-as he desired to discus$
and promote the Hotel project.

207. Plaintiff Gorman was prepared to speak against the Hotel project, but after public
testimony was prohibited by Chairman Dixon, Plaintiff Gorman submitted a written copy of his

planned oral testimony to BAR Secretary Lucy Dreyer after adjournment of the meeting, and two
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days later mailed a letter to Chairman Dixon stating that the BAR had no authority to rule on the.

Applegate application prior to final approval of that application by the RDC.

208, Notwithstanding Plaintiff Gorman’s letter, and Plaintiff Hutson’s statements before
the BAR on November 3, 2014, regarding the requirement that the RDC approve Applegate’s
application before the BAR had authority to do so, the BAR proceeded at its next meeting on
Jamuary 12, 2015, to approve the Applegate proposal, moving it to the next stage of approval
from “conceptual” to “preliminary.”

209. Citizens desiring to express their opinions about the Hotel project and hoping to
have some influence on the BAR’s decision at the meeting on January 5, 2015, were unaware
that most BAR members had already discussed the Hotel project with Defendant Applegate and
among themselves, and had decided how they would vote, as the result of private meetings with
Defendant Applegate in mid-December. On December 15, 2014, several BAR members attended
secret “workshop” meetings, arranged by Defendants Dreyer and/or Robinson, with Defendant
Applegate to discuss the Hotel project. This first secret “workshop” meeting was attended by
BAR members Phil Dixon, Rachel Burton and Cecile Cothran; developer and Defendant Arthur
Applegate; and Town staff member Madelyn Robinson. This second secret “workshop” meeting
was attended by BAR members David Price, Beth Huggins and John Kwist; developer and
Defendant Arthur Applegate; and Town staff member Madelyn Robinson. The BAR and the
Town deliberately arranged the attendance at the meetings so that there would not be a quorum
of BAR members present at either of these meetings in an effort to circumvent the public notice
and public meeting requirements. of the Freedom of Information Act. The public deliberately
was not noticed, informed about or allowed to attend, observe, hear or participate in either of

these secret “workshop” meetings, at which BAR members and Defendant Applegate privately
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discussed, negotiated -and considered Defendant Applegdte’s Hotel project, a matter .of great
controversy, public interest and public importance. By holding these private ‘“workshop”
meetings the BAR, Robinson, Dreyer and the Town willfully, knowingly and deliberately
circumvented and thereby violated the Freedom of Information Act, in numerous respects,

including, inter alia, S.C. Code Ann. § 30-4-70( c), which states:

“No chance meeting. social meeting. or electronic communication may be-
used in circumvention of the spirit of requirements of this chapter to_act
upon_a matter over which the public body has supervision, control,
jurisdiction. or advisory powér.” (Emphasis added.)

210. At these secret “workshop” meetings. BAR member David Price.boasted that the
Hotel praject personally would benefit him and his bed and breakfast and Beth Huggins boasted
that the Hotel project personally would benefit her and her events planning business,. personally

and uniquely. Thus, Price and Huggins have direct or indirect conflicts of interest that render

‘their decisions and actions regarding the Hotel project as members of the BAR inappropriate,

breaches of their fiduciary duties and of the public trust, unlawful and tainted by conflicts of
interest. These Defendants and other BAR membérs similarly sitvated should have recused
themselves from voting on or participating in discussions about the Applegate Hotel design
proposals-and any votes cast at meetings attended by these members should be voided and re-
counted.

211. On information and belief, the BAR has not promulgated, created. or published any
rules, regulations, policies, procedures or guidelines regarding the conduct of its meetings and its
process of decision making, As a result, the BAR. follows no consistent and fair procedure or
process in its deliberations and conducts its meetings on an ad Aoc and arbitrary basis, leaving its

members exposed to political pressure.
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212. Certain Defendants have harassed ‘and attempted to intimidate certain Plaintiffs in
retaliation for ha_v’ing brought this lawsuit and in an -attempt 'to discouragé thie: Plaintiffs from
;;ogtmging- this lawsuit. For example, recently Defendant Aaron Brown wamed that Plaintiffs
should be aware that when they sue the Town, those Plaintiffs cdn be sued in return by the Town.
'Further, on February 3, 2015 Lucy Dreyer sent, as Secretary to the BAR, an intimidating demand
letter to Plaintiff Hutson claiming that “[i]t has come to the Planning Department’s. attention that
the paint color of [Plaintiff Hutson’s] house at 200 S. Pine Street has béen changed.” That letter
informed Plaintiff Hutson that ~“[s]ihce‘i_l_1jishousé is part.of the Historic- District all paint, color
changes must bé approved by the” BAR; cited Section 32-175 as containing requirements
regarding the color -of his house with which he must comply; sent Plaintiff Hutson an
“application” to submit to the BAR 'se¢king BAR approval for the changes to. the ‘color of
Plaintiff Hutson’s house; and demanded that Plaintiff Hutson submit that “application along with
color sa_;np]es for the Board’s review™ to the BAR by February 20, 2015, and appear before the:
BAR on Mar¢h:2, 2015 wheré the BAR would.considér these allegations against him.

213: On February 12;2015; Plaintiff Hutson notified Dreyer in writing that there had
been no charige in the color of paint on his house. Plaintiff Hutson also dsked in writing that the
BAR ‘provide him “[a]ll evidence the BAR 'has indicating that the color of the paint:on my haiise
was-changed, including the name and contact information for anyone who told you the-color of
the paint on my house was changed” and “{a]ll guidelines developed by the BAR as fequired by

. Section 32-175.” Dreyer replied to these requests by informing Plaintiff Hutson that the only
information the BAR had supporting the. allegation against him was from an anonyinous.
telephone caller in December; 2014; that neither the BAR nor Dreyer knew who. _macié‘th‘e call or

had a record thereofs and that thé BAR and Dreyer sent the demand létter to Plaintiff Hutson
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based on nothing mofe than the accusation made in the call. In addition, Dreyer informed
Plaintiff Hutson that the BAR had not:developed any guidelines.as réquired by Section 32-175,
teferenced above. Thus, Dreyer and the BAR purported. to require: Plaintiff Hutson to submit

color samples fo and to appear before the BAR based on false and unfounded representations that

‘Plaintiff Hutson had violated colot guideliries established by tlie BAR in accordance with

Section 32-175, when in fact those guidelines did not exist.

214.- In addition, a Summerville building c6de-ispector (“code inspector”) repeatedly
drove his official Town ‘vehicle in front of the homes of Plaintiffs Greene and Harbeson on
Laurel Street: The.code inspector unexpectedly-knocked on the front door of the home of Gary
arid Carol Lee Brewer located on Lautel Sticet next door to the Lome: of Plaintiff Greene and
across the street from the home: of Plaintiff Harbeson. After Carol Lee Brewer opened her door;
the code inspector falsely accused Mrs;.Biewer-of doing electrical and plamibing work on ker
house withouf a required Town permit, and demanded tha she immediately ‘allow the code
inspector to enter her house to inspect whether electrical and plumbing work was being illegally
pé'rfbﬂned; After the code inspector asked in an intimidating tone of voice if Mrs. Brewer was.
refosing to grant him access, Mrs. Brewer allowed the codé inspector to-enter her home. The
code inspector'saw that Mr.’and Mrs: Brewer were femodeling their ceilings and cabinéts, which
;@ggir,ed no Town approval,-and were not doing any-electrical or plumbing work: When the code
inspector went into- the bathréom of the house and t6 the electfical box for the house, Mis.
Brewer told the code inspector “I don’t knowwhy you are doing this; you do'not need to do that”
and demanded that he leave, wherenpon thé code inspecfor left the House. Upon returning home
and leaminig that the code inspector had, falsely accused the Brewers of doing illegal plumbing

and electrical work and gained entry fo ‘the interiofof théir home by means of accusations and
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intimidation, Gary Brewer called Town officials and told them they should ot harass the
Brewers as they wete not parties to the lawsuit. Upon information and belief, this harassment by
the code inspector was directed to the Brewers because the code inspector mistakenly believed
the Brewers’ hous¢ beloriged either to Plaintiff Greene or to Plaintiff Harbesor, 4s an attempt to
intimidate and with the intention of ihtimiiiatiif;g the Plaintiffs:into not prosecuting this lawsuit.
215. On February 11, 2015, Town Council gave sécond reading to a new Town noise

-ordinance that repealéd the Town’s previous, more stringent noise ordinances and replaced them
with a less stringent noise ordinance offering less public protection, for the purpose-and-with the
effect of facilitating the building and operation of the Hotel project. Sec. 123 1(f) of this new
noise ordinance states in part:

“[T]t:shall be unlawful for any person-or entity to condrict any construction

operationis between the Hours ’_of 11:00 p.m. and 7:00 a.m. The',Ma’y_ of Or

his designee may grant a written variation to allow construction between

the hours of 11:00p.m and 7:00a.m. on_a public or private pro ect on a
case by case basis.” (Eriphasis added.)

This provision is' unconstitutional and -violates the liberty and property rights: of the Plaintiffs,
especially Plaintiffs Croft; Croft Trust, Harbeson, Greene, Klinger, Beck and Hutson, by depriving
thern of due process’ of Taw and the equal protection of the laws; in part because ‘this. provision
enables the Mayor to ‘rbitrarily’ allow excessive noise creating a nuisance and daiaging the
Defendants without reasonable and fair.criteria, standards or procedures:, In ‘addition, ‘this ordinance
is unconstitutionally vague and enables the Town.to con.ﬁsb‘ate property withiout due. process of law
and without just compensation.

216. This 66-room hotel/rooftop bar/restaurant/garage/34  condo/convention
center/swimming pool project complex on. two acres of land in the Keart of the Historic District
at ohe of the town's busiest intersections appears to be the highest priority of Mayor Collins and

the Town Council. Construction will take two years and réquire the destruction of several
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historic houses and the ¢ldest pine in the "Flowertown in the Pines." (The town motto is "The
Pine is Sacred.") The' anticipated and highly touted 60"new jobs created by the project will be
mostly low-paid room cleaners and garage attendants.

217. Previous "boutique" hotels in Summerville have failed because, unlike Charleston,
Summerville is not an overnight destination for tourists.or business travelers necessary to sustain
an expensive hotel and convention center. Moreover, the Summerville market has become more
competitive with two new hotels, Courtyard by Marriott and Residence Inn, in Sldk_mmerville near
Interstate-26, If thé boutidue hotel ‘pfoject fails, the town-owned convention center and garage

will also fail, leaving taxpayers with a staggerinig $12 million debt and a two-acre “white

-elephant™in the heart of downtown Summerville.

218. Most. of the traffic flom developments in newly annexéd areas is channeled
through the Historic District, where the main railroad crpgsings_ leading to I-26 are located.
Traffic is the No. 1 complaint of Summerville residents, and the- hotel/cofide complex will
greatly aggravate the congestion.

219. The boutique hotel project is too massive for the selected location.

220.  The boutique hotel project as provided in the Partnership Agreement will use
taxpayer money to subsidize a private development that may not be and probably is not feasible,

221.  The boutique hotel project as provided in the Parinership Agreement will use
taxpayer money to compete with other Summerville businesses that collect the taxes that will be.
used to finance the boutique hotel project.

222. 'The Town has been failing, and will continue fo fail, in violation of its
Comprehensive Plan; to fix dangerous sidewalks; add or replace antiquated street lights; put

electrical lines and wires underground; prevent continued flooding of water and flooding of
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Homies; fix dangerotis and decayirig Toads; and creaté and maintain other necéssities for public
health and safety; opting instead.to finance and promote the commercialization of the Town of
Summeiville and the boutique hotel project. Many of these: infrastructure répairs: not being
implemented by the Town. are recommended in the Town’s Comprehensive Plan and in the
Vision Plan.

223.  Plaintiffs? and othet” Sumierville residents’ requests to Defendants to review
feasibility, market assessment and traffic studies have been dgnored or thwarted. Defendant
Mayor Collins replies to requests fof: ififormation and review of the project by &laiming: and
exclaiming,. "It is:a done:deal!"

224. Defendanits that are govétnmeéntal entities ave. fésponded. to- Plaintiffs’ requests
for documents pertaining to the boutique hotel project pursuant to FOIA either by notresponding
at all or with prohibitive fees and. unreasonafal;a delays, instead of producing the public
documents’ requesfbﬂ aiid doing so free-of-charge due;to the public importance of the documents.
requested.

225. Defendant Collins.aiid other Defendants have promoted the boutique hotel project
using; under the color of state law, deceptive, intimidating, bullying and other unlawful actions.
and tactics that:violate Plaintiffs® rights uiider the United States and South Carolina Constitutions
to' free speech and association; due progess and equal protection of the laws,.and other laws and
cistoms, causing injury to their protected property and liberty iterests, iricluding but not limited
to-each of the following:

A Sending Plaintiff Hutson an intimidating letter falsely accusmg
him of having pairted his house contrary to law and requiring him
to provide information to"and attend a meeting of the BAR, based

on nothing more than false hearsay in an anonymous telephone
call;

85 RoOA 0278

prmsie

[Pe—



‘Falsely accusing a Town citizen residing.next to the homes of two
Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demiands enfry into thdt citizen’s home without a
warrant or just cause;

Warning a Town resident that whoever sues the Town may be
counter-sued back by the Town;

Orchestrating an “infonmational meeting” (not a public hearing) on
November 12, 2013, at. which Defendant Collins arranged' for
individuals, iricluding those whose organizations receive monetary-
benefits from the Town, to speak for the project, and determmed
who would speak and when about the project, so as to maximize
comments favorable to the project and ‘minimize comments
opposing the project, as described above;

Pronouncing loudly, repeatedly and in error that the boutigue hotél

project is a “done deal,™ against which public opposition would be

worthless and futile, when the project is unlawful;

Bullymg, ndlcuhng, spedking loudly and clitting off statements by
some of the Plaintiffs and other citizens in an intimidating manner:

Trying to stop and prevent the:Plaintiffs and. other citizens from
oppdsing the project by mlsleadmg them, shouting; thetn: down,
keeping them uninformed , charging fot: Town resporises to, FOIA
requests and conducting b_u51nes_s in secret and non-transparently;

Hosting and lobbying members of the BAR, whom the Mayor,;

with the approval of Town Council, appoints arid can réemove and
replace, at his home where he serves them food and drinks, to

curry favor with them and to influence and attempt to influence

thém to make decisions favorable to.the boutique hotel project;

Withholding information from the Plaintiffs and the public, .

including but not limited fo charging citizens large sums of money

to obtain information about the bouthue hotel project pursuant to-

FOIA, while sxmultaneous]y signing a contract to pay the

Developer up to $400,000 to finance the costs of advancing the-

project about which citizens sought information; pursuant to FOIA;

Mislcading Plaintiffs and the public, including but not limited to
using misnomers; failing to provide timely, clear and
understandable notices. of pr0posed zoning changes, scheduled
meetings; hearings and other events and actions;, and obﬁlscanng
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the true nature: of the project by calling it, first, an economic
development project and, later, a “boutique hotel,” both of which
are misnomers;

K. Pushing the project to fulfill a campaign promise to and for
Defendant Collins’ real estate developer friends and supporters,
instead of following the priorities established by the Town’s
Comprehensive Plan or necessary to ensure-the public health and
safety;

L. Violating numerous State and Town laws, ordinances and customs,
as stated herein; and

M.  Publishing or allowing to be published unauthorized, false and
misleading statements in the newspaper about the availability of

condominiums that have not been approved by the BAR and other
governmental entities,

226. Defendants have violated, and have conspired to violate, the Constitution of the
United States,. the Constitution of the State of South Carolina, due process of law, the equal
protection of the laws, the prohibition against taking property without just compensation and
'various State and Town statutes, ordinances, regulations and customs, in numerous respects,
including but not linited to the following:

A.  The Partnership Agreement violates Article I, Article VIII and Article X, §§ 5,11,
13 and 14 of the South Carolina Constitution in numerous respects, including but not limifed to
the following:

L. The Town of Summerville and the RDC purport to be in a
“partnership”’ with private persons and entities and to indemnify or
pledge to indemnify private persons. and entities;

2. The Partnership Agreement purports to make the Town and the
RDC “partners” with a private Developer, thereby making the
Town, the RDC and the Developer fiduciaries with each other in
conflict with the Town’s and the RDC’s fiduciary obligations to
the taxpayers; thereby making a private Developer an agent of the

Town and the RDC with the actual, implied and apparent authority
to act for and bind in contract the Town and the RDC; and
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10.

potentially exposing the Town and-the RDC to unlimited liability
for unlawful acts of private parties;

The Partnership- Agreement requires the Town and the RDC to
indemnify private parties for losses: that may be suffered by the
Developer, thereby potentially exposing the Town and the RDC to
great and unlimitéd liability and which tequire the RDC to
compensate private parties for any environmental damage, which
could be astronomical, given that the project will be located on or
near where one ormore gas stations existed for decades and fiom
which petroleum. may have leakéd and may leak causing
contamination;

The Partnership Agreement does not require the private Developer

‘to indemnify the Town or the RDC for damages caused them by

the wrongful acts of thie private Developér;

The Partnership Agreement purports to require the Town and the
RDC to pay attorney’s fees and costs to the private Developer;

The Partneiship Agreenient purports to require the: Town and the
RDC to be a “partner” with a private Developer owned and
controlled, and which may become owned and controlled, in whole
or in part, by partics unknown and unacceptable to the Town or
RDC and who may be irresponsible and undesirablé as partners of
the Town and RDC;

The Partnership Agreement does not prevent, restrict or limit the
ability of the Developer or of the special purpose entity (“SPE”)
formed or to be formed by the Developer to acquire and transfer
title and own and operate property to sell ownership or control of
themselves to any third party without the consent .of the Town or
the RDC;

The Partnership Agreement requires the RDC and the Town to
pledge or loan its credit for the benefit of the private Developer,
which is an individual, company, association or corporation;

The Partnership. Agreement requires that the Town and the RDC
become joint owners in an association or joint venture among the
Town, the RDC and the private Developer;

The Partnership Agreement provides that $3,750,000 be loaned to
the private Developer by thie RDC using proceeds which may be
obtained by bond indebtedness of the Town, and which will or may
be general obligation debt;
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1.

12,

13.

14,

15.

16.

17.

The Partnership Agreement. provides that the $3,750,000 loaned to
the private Developer by the RDC, interest free, subordinated and
unsecured, will be used for development of private facilities,
including the hotel;

The Partnership Agreement provides that $5,200,000 will be
granted to the private Developer by the RDC using proceeds
obtained by bonded indebtedness of the Town, which will or may

be general obligation debt “togethier with other funds. (if any) of

the Town identified by the Town for such purpose;” Partnership
Agreement, Para 11, at 7;

The Partnership Agreement provides that the $5,200,000 granted to
the private developer will be nsed. to develop public buildings,
including a conference center and a garage, which will benefit
substantially-the private developer, give little or no benefit to the
public as they are not needed by the Town or recomtnended by or
listed as 4 priority in the Town's Comprehensive Plan or Vision:
Plan;

The existence of a partnership- including the Town and the RDC
with a private Developer creates impermissible conflicts of interest
between the partnership and the Town, obligated by law to'regulate
the boutique hotel project that is the subject of the partnership;

The. Partnership Agreement requires the Town and the RDC to
spend monies and to incur potential liabilities that could or.would
drain and prevent tax monies from being spent on infrastructure
improvements.and other greater priorities, including those stated as
greater priorities in the Town’s Comprehensive Plan and Vision
Plan;

The Paitnership Agreement requires the Town and the RDC to use
tax-dollars collected from certain businesses to finance the creation
and operation of businesses that will compete directly with the
"businesses from which those tax dollars were collected;

The Partnership Agreement provides that the Manager who would
operate the private hotel and condominiums is the same as the
Manager who would. operate the public convention center and
garage, and that the publlc convention center and garage would be
operated ini certain respécts for the benefit of the private hotel and
condominiums, thereby creating conflicts of interest and
comingling of functions, property, costs and profits among private
and public parties; and
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B.

18.

There is no effective remedy for the RDC and the Town if the
Developer do¢s.niot repay the $3,750,000 loan.

The Partnership Agreement and all agreements attached thereto are unlawfiil,

invalid and void ab initio for many reasons, including but not limited to the following;

Defendants have not complied with the provisions of the
Community Development Law required before the RDC cart enter
into a contract or promote a Redeveloprent Plan and thé
Redevelopment Projeéct that dre the subjects of the Partuership
Agreemhent;

The RDC was required. but failed to publish-a Request for
Proposal; instead, the Town published the Request for Proposal;

Defendants have not complied with the-provisions of the South
Carolina Local Govetriment Comprehensive Planning Enabling
Act of 1994, and with other applicable laws, ordinances, rules and
regulations; mcludmg but not limited to having violated S C. Code
Ann. § 6-29-540., ini part because Defendants have- authorized new
structures, publi¢ buildings and othier facilities in the Partnership
Agreement, and elsewhere, without the location, character and
extent of the boutique hotel project having been submitted to the
Town Planning-Commission for review and comment as to the
compatlblllty of the proposal with the Comprehensive Plan of the
Town; and the Town Planning Commission has failed to review
and comment on that compatibility;

The Agreements have not been signed by thé Secretary of the
RDC, as required by SC Code Section 31-10-90(14);

‘When the Partnership Agreement and the contracts attached as
-exhibits thereto-were signed, the Dorchester, LL.C did not existas a
‘legal entity;

“The Partnership Agreemeént was made before all regulatory

approvals were given and which may never be given; in fact, the
BAR has not approved the conceptual illustrations attached as

‘Exhibit F to the Partnership Agreemént, which is the only project

allowed by and that is the subject niatter of the Partnership
Agreément;

The RDC did not validly exist-at the time the Partnership

Agreement was signed by the RDC,;
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10.

11.

12.

13.

14.

15.

16.

17.

The RDC did not validiy hiave officers at the time the Paitnership
Agreement was sighed by the Chairman of the RDC;

The agreements require the Town and the RDC to spend tax
money-in violation of 8.C. Code Ann. § 6-1-530;

Upon information and belief, Defendant Town of Summerville
(not the RDC) selected Defendant Applegate & Co. as the
Redeveloper thiough a seemingly competitive bid process for the
boutique hotel projéct butas a result of anti-competitive collusion;

‘The Partnership between the Town, the RDC and Defendant
-Applegate & Co. was-created as the result of illegal anti-
competitive collusion between those parties-and-other Défendants
with respect to the bidding pursuant to. the RFP;

The Town’s Purchasing Ordinance did not authorize the use of an
RFP method of procurement; therefore, the award, of the
development contract to Defendant Applegate and all contracts and
agreements that emanated from the unauthorized RFP and award
were and are ultra vires, illegal, invalid and void ab initio;

The Town accepted a non-responsive bid from Defendant
Applegate and failed to republish the Request for Proposal after
receiving a non-responsive bid from Defendant Applegate, thereby
depriving the Town, the Plaintiffs and other taxpayers of
Summerville of the benefits of free and open competition;,

The Town failed to promulgate an ordiha_n_ce authorizing and
regarding Requests for Proposals and, despite that failure; issued a
Request for Proposal regarding the Hotel-project;

The Town violated its procurement laws;

Essential terms of the agreements were missing at the time each
respective agreement was executéd, and in some cases contimie to
be missing; the parties did not bave a meeting of the minds by
agreeing on-essential terms of the contract; and

The RDC has refused and failed to allow inspection and copies of
records of the RDC.
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C. The Defendants have violated the Community Development Law in numerous

respects, including but not limited to the following;

I

The RDC has issued no Request for Proposals to redevelop the Town's:
property with the boutique hotel project, and the other requirements of
8.C. Code Section 31-10-110, including the requirement to advertise
for bids by public noticé published once a week for two consecutive .
weeks, have not.been followed; the RFP issued by the Town is not'a
valid substitute for the RFP required of the RDC by the Community
Development Law; the RDC cannot participate in the project until and
unless the RDC has issued a valid RFP for the project and otherwise
has complied with SC Code Section 31-10-110;

If a valid RFP was jssued for the project, the RFP intentionally did not-
include a request for condominiums and, therefore, allowing

condomiiniums ‘would violate the RFP and the Community
Development Law;

The RDC has not prepared or caused te be prepared, and has not

recommended, Redevelopment Plans for a Redevelopment Prdject to

the Town of Summervillé; instead, the Town has prépared
Redevelopment” Plans, and the RDC has purported to adopt and

implement the Town’s Redevelopment Plans and Project;-in violation

of 8C Code Section 31:10-90(4) -and other provisions of the

Coinmunity Development Act;

The RDC has not, entered into contracts “in accordance with the

Redevelopment, Plan”™ created by the RDC. as required by.S.C. Code

Section 31-10-90(6) and other provisions of thie Community
Development Act;

The location of the boutique hotel project is not a blighted area or'a
conservation area within the meaning of the Community Development:

+ Law; Defendants deliberately caused, and conspired to cause,

property owned by the Town at the location of the project not to be
maintained to contrive.a false claim that the area was “blighted”-or a.
“conservation area,” in order to attempt to justify creating the RDC
and the boutique hotel project as being necessary and permissible;

The officers and by-laws of the RDC have never beenchosen or

adopted by the RDC at a properly noticed meetmg or at a valid
meeting of the RDC;
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10.

11.

12,

13.

14.

15.

The RDC lhas pu'rported to enter into the Partnership Agreement and
other agreements in an invalid manner, due to the agreements not
being signed by the Scerctary or the Assistant Secretary of the RDC;

The Town did not publish a notice, of intént to consider passage of an
ordinance to créate a Redevelopment Commission, as reqitired by SC Code
Section 31-10-30(a);

Required public notice was not published by the RDC before the RDC met
and conducted business;

The RDC did not follow the proper procedures for creating a Redevelopment
Plan, as defined by S.C. Code Section 31-10-20(15);

The Defendants who are commissioners of the RDC have failed to exercise
proper control and supervision over contracts signed for the RDC by
Defendant Collins as chairman of the RDC; instead, the commissioners have
unlawfully: delegated “blarik check” authority to Defendant Collins to
negotiate the terms of and to execute contracts for the RDC, in violation of
the South Carolina Constitution.and 8.C, Code Ann. § 31-10-60, just as those
commissioners gave Defendant Collins “blank check” authority to negotiate
the terms and fQ execute contracts -for the Town in Defendant Collin’s
capacity as Mayor of Summerville;

Upon information and belief, the chairman and some commissioners of the
RDC have direct or indirect interests in violation of SC Code Section 31-10-
70;

Upon information and belief, the RDC has not made or caused to be made any
surveys, studies or plans necessary to camry out the purposes of the
Community Development Law or made or caused to be made.a contract with
anyone to make those surveys, studies or plans, as required by SC Code
Sectioh 31-10-90(9);

The RDC unlawfully has obligated itself in the Partnership Agreement to
acquire property from the Town for the boutique hotel project, when the Town-
has not “approved the Redevelopment Plan as hereinafter prescribed,” as
required by S.C. Code Section 31-10-100( b), because the RDC has not
created a Redevelopment Plan as required by the Community Development
Law that could be approved by the Town;

The RDC has not created a Redevelopment Plan as required by the
Community Development Law that contains any of the requirements in S.C.
Code Section 31-10-100( c); instead, the. Town hired third parties to create a
“Vision Plan” and the RDC purported to adopt that “Vision Plan” as the
Town’s redevelopment plan;
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I6.

17.

18.

19.

The RDC did riot hold a valid public hearing prior to its final adoption of the

RDC’s Redevelopment Plan, and did not properly notice that public hearing,
in violation of SC Code Section 31-10-100( d); instead, the RDC purported to
adopt the Town’s “Vision Plan,” in violation of the Community Development
Law;

The RDC violated all of the provisions of SC Code Section 31-10-100( ¢),
including but not limited to the RDC’s not submitting to the Town a
redevelopment planj the RDC’s not doing the following: “[p]ror to
recommending a redevelopment plan to the [Town] for approval:™ “ntilize the
local private planning, financing, and financial services to the greatest extent
possible. .. ;" and the RDC’s not considering whether adequate provision for
traffic and vehicular parking had been made;

The Town did not “approve, amend or reject the redevelopment plan as
submitted” to the Town by the RDC, as required by SC Code Section 31-10-
100(f), because the RDC did not submit a Redevelopment Plan to the Town;

The RDC has obligated itself in the Partnership Agreement to acquire
property, has executed contracts and “has taken other actions necessary to
carry out the” boutique hotel plan, without having first created. a
Redevelopment Plan and having obtained Town approval of the RDC’s
development plan, in violation of SC Code Section 31-10-100(g);

20. The RDC has contracted for it to transfer real property to the Developer in

21.

violation of the requirements in SC ‘Code Section 31-10-110(b} that any sale
or transfer of real property to the Developer from the RDC be “in accordance
with the. Redevelopment Plan™ and that any “sale, exchange, or other transfer,
and. any agreement relating thereto, be made only after the approval of the
Redevelopment. Plan by the Town and after public notice and award as
specified in subsection ( c) of this section”; the RDC has not created a
Redevelopment Plan, has not obtained the Town’s approval of a
Rédevelopment Plan and has not complied with any of the request for
proposal and notice of request for proposal requirements of SC Code Section
31-10-110(b) and ( c); h

The Partnership Agreement requires. that the Town issue bonds to generate
proceeds to finance the boutique hotel project after passing those proceeds
through the RDC; that scheme violates the intention and requirements of the
Community Development Law that redevelopment pursuant to the
Community Development Law be financed by bonds issued by the RDC in
accordance with the requirements of the Community Development Law,
including that the bonds be repaid and the expenses of a redevelopment
project be paid only from the profits of the project financed by the RDC;
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22. The Commission and the Corporation have not adopted rules of organizational
procedure; kept a record of its resolutions, findings and determinations; and
treated those resolutions, findings and determinations as a public record; and

23. The RDC ‘wrongfully declared the site of the proposed hotel project to be a
“blighted area” or a “conservation area,” as defined in section 31-10-20.0f the

Cornmunity Development Law.
D. The Defendants have ‘violated the South Carolina Local Govemmerit
Comprehensive Planning Enabling Act of 1994 in numerous respebts, including but not limited

to the following: —_

1. Plaintiff Faye Croft was not provided adequate or required notice of
the Town’s intention to rezone property at the location where the .
boutique hotel project is intended to 'bé built, in violation of SC Code
Section 6-29-760;

2. Defendants have violated S.C. Code Ann. § 6-29-540, in part because-
the Town arid the RDC have. authorized new striictures, public
buildings and other facilities in the Partnership Agreement, ard
elsewhere, without the location, character.and e;ctént of the boutique
hotel project having been submitted to the Town Planning :
Commission for review and comment as to the compatibility of the 3
proposal withi the Comprehensive Plan of the Town; and the Town
Planmng Commission has failed to review and comment on that i
compatibility; ) ' i

3. Opponents of the boutique hotel project have not been allowed. to '
participate iri mediation or other good faith negotiations with the l
Defendants to attempt to resolve their différences regarding the

boutique hotel project; and ;
4. The Town violated S.C. Code Sec, 6-29-530 by failing to notice and h
hold a public hearing on the amendment and update of the
Comprehensive Plan, I
E. The Defendants have violated the Town’s ordinances in numerous respects, E

including but not limited to the following: -
]

1. The Town and the RDC have failed to appear before the BAR as required by
Sec. 32:176 of the Town of Summerville’s ordinances, which states in part as .
follows:

R T—
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“Sec. 32-176. - Meetings, rules and records,

All governmental agencies ... $hall be fequired 6 go before the
hoard of architeetiral review in accordance with this atticle prior
to initiating any changes covered by this article.” (Emphasis
added.) '

2. The Developer, the RDC and the Town have never submitted an
application to the BAR, including never having submitted the required
completed form, required as a prerequisite to the BAR’s considering
the boutique hotel project; and

3. The Town has issued an RFP and awarded a contract based on that
RFP, in violatior: of state and Town: procurement laws, including but
not limited to.the Summerville Purchasing Ordinance Sec. 2-320"- Sec.
2-326.

F. Defendants BAR and Plannirig Commission have exhibited bias in favor of the
developer and the project and violated applicable laws, including, Statcé: statutes; Town
ordinances, rules, regulations and customs; due process,. equal protection and other provisions of
the United Statcs and South Carolina Constitutions, resulting in the BAR and the Planning
Commission not performing their fiduciary duties to safeguard the public interests; in numerous
respects, including but not limited to, the. following:

1. The BAR gave the developer much more time to promote than the
BAR gave to Summerville residents to oppose the boutique lLotel
project; members of the public were restricted to 3 minutes but the
developer was given more than 30 minutes to speak; citizens
opposing the project, but not the developer and others supporting
the project, were rudely interrupted, prohibited from continuing to
speak after 3 minutes-and told by the BAR that their timeto speak
was expired and was repetitive;

2. The BAR restricted what opponents of the project were allowed to
say; the BAR limited public commerits to design elements only;
discussion of environmental, feasibility and traffic comments was
delivered in the second BAR meeting, about the boutique hotel
project despite the: Chairman’s admonitions; comments. about
architectural context (e.g., the project is totally unrelated to the
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10.

11.

12.

13.

surrounding  buildings), an important consideration in the

conceptual-state, were dismissed by the BAR Chairman;

“The BAR threatened opponents of the project with removal from

the BAR’s proceeding by the police, who, project opponents were
told by the BAR, were standing at the back of the BAR meeting
room available to remove BAR opponehts upon request by the
BAR Chaimman; "

BAR members wined and dined with the Mayor at the Mayor’s
homeé and dtherwise engaged in impérmissible conflicts of interest;

The BAR posted a sketch of the proposed design of the boutique
hotel project only 24 hours in advance of meetings, publishing
inadequate information and allowing insufficient time for the
public to analyze and to be able to fespond to the desigh at BAR
meetings;

The BAR did not: require and did not publish. applications of
developers prior to allowing a developer to present a project to the
BAR;

The BAR failed to have and to publish clear and adequate
procedures;

The public has not been allowed an opportunity t6 examine BAR

minutes and to listen to BAR recordings to verify their scope and

content;

‘The BAR has failed to inform members of the public of the BAR’s

rights to lower the height and to reduce the scale and mass of the

‘boutique hotel project, and to deny the developers a permit. for the

boutique hotel project;

BAR members do not understand and haye riot.recéived sufficient
training about their duties, options and rights; one BAR member
incorrectly has informed the public that he believes the BAR has
an obligation to approve the boutique hotel project eventually;

The BAR has not informed the public of its right to appeal BAR
decisions;

The BAR misled the public;

The BAR prévented the public from speaking at its meetings;
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14.  TheBAR held secret, unlawful meetings with developer
Applegate at which BAR business was discussed and decided;

15. Members of the BAR have direct and indirect conflicts of interest;

16. Members of the Planning-Commission have direct and indirect
conflicts of interest;

17. The Plaftning COmmission refused and failed to-consider errors in
the Vision Plan before makirg recommendations about the Vision
Plan and amending the-Comprehensive Plan;

18. Members of the Planning Commission made false statements and
misled the public before making recommendations about the

19. Members of the BAR and of the Planning Commission have failed
to do research; to avoid conflicts of interest'and the appearance of
impropriety and to maintain independence necessary to make
sound and reasonable decisions in the public interest;
20.  The Town and members of the Planning Commission and the BAR
have pressured and retaliated against members-of the Plarining
Commission and the BAR; and.
21.  Meetings of the Planning Commission and BAR are shams.
G. Required notices were not provided to required parties, the public:or the Plaintiffs,
and, if they were provided, they were so deficient as to be meaningless, invalid and unlawful;
H. On information and belief, persons involved in the boutique hotel project may have
impermissible conflicts: of intefest; and

L Various meetings, including alleged public hearings, regarding the boutique hotel

project were invalid and sham proceedings.

V. CAUSES OF ACTION
FOR A FIRST CAUSE OF ACTION

VIOLATIONS OF SOUTH CAROLINA CONSTITUTION
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227. The Plaintiffs repeat and restate the precéding paragraphs as if fully restated
herein.

228. The Public-Private Partnership Agreement and other agréements referenced
herein among and between the Town, the RDC and Applegate & Co., and other agreéments and
actions referenced herein, violate and will continue to violate provisions of the South Carolina
Constitution, including but not limited to Article I §§ 2, 3, 8, 13, 22, and 23, Article VIII and
Article X §§ 5,11, 13,and 14 in numcr;)us tespects, including but not limited to the following:

A.  They allow and require the spending of public funds for private purposes and for
the primary benefit of private parties;

B. They allow and require the pledging or loaning of the credit of the Town of
Summerville and/or the State of South Carolina for the benefit of an individual,
company, association or.corporation;

C. They allow and require that the Town of Summerville become a joint owner in a
company, association, or corporation;

D. Plaintiffs have been deprived of liberty and property without due process of law;

E. Plaintiffs have been deprived of liberty and property without the equal protection
of the laws;

F.  Plaintiffs have been deprived of private liberty and property rights without due
notice and an opportunity to be heard; contrary to stafutes, ordinances and
regulations; and not by a mode of procedure prescribed by the General Assembly;

G. Plaintiffs” private property has beer taken and will be taken for private usés
without the consent of the owner and without just compensation;

H. Plaintiffs’ rights to freedom of speech and assembly have been violated;

L Plaintiffs’ rights ta petition the-govemmient or any department thereof for a
redress of grievanuces have been violated;

L

I The Town’s new noise ordinance is unconstitutional;

K. The state law limiting the ability to contest rezoning is unconstitutional;
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229.

The Town sent Piaintiff Hutson an intimidating letter falsely accusing him
of having painted his house contrary to law and requiring him to provide
infonmation to and attend a meeting of the BAR, based ori nothing more
than false hearsay in an anonymous telephone call;

The Town falsely accused a Town citizen residing next fo the homes of
two Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home without a warrant or
just cause;

A Town Couricilman wamning a Town resident that whoever sues.the
Town may be counter-sued back by the Town;.and

The actions of the govemimental Defendants described in Paragraphs 224-
225 above are unconstitutional.

The.Community Development Law, and all other statutes, ordinances,

regulations, rules and customs in South Caroliha, violate the South Carolina Constitution to the:

A

230.

-extent that they:

Allow or require the spending of public funds for private purposes-or for the

primary benefit of private parties;

Allow or require the pledging or loaning of the credit of the Town of Summerville:
and/or the State of South Carolina for the benefit of an individual, company,
association or corporation; and/or

Allow or require that the Town of Summerville become a joint owner in.a

company, association, or corporation.

As a direct and proximate result of the Defendants’ actions and entering into and

implementing the above-referenced agreemerits, thc-Plaintiléfs have been damaged and will

continue to be damaged in numerous respects, including, but not limited to, by being deptived of

the rights stated above; having to pay and risking having to pay additional and unlawful taxes;

sufféring a reduction in the value of their properties and, in some cases, the ability to rent their

properties; and suffering increased traffic, noise, flooding, obstructions of views,-and other
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impairments to the use of property; by suffering nominal and actual damages, as proven at trial;
and by having to incur additional harm and losses, as described above,.
FOR A SECOND CAUSE OF ACTION
ULTRA VIRES; VOID AB INITIO

231. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

232. The Public-Private Parmership Agreement and other agreements. referenced.
herein'among and between the Town, the RDC and  Applegate & Co., and other agreenients and
actions-referenced herein, are ultra vires, invalid and void ab.initio.

233.  As adirect and proximate result of the Defendants entering into and implementing
the above-referenced invalid agreements, the Plaintiffs have been damaged and will continue to
be damaged by having to pay and risking having to pay additional and untawful taxes; by
suffering nominal and actual damages, as proven at trial; and by having to incur additional harm
and losses, as described above.

FOR A THIRD CAUSE OF ACTION
VIOLATIONS OF SOUTH CAROLINA COMMUNITY DEVELOPMENT LAW

234. The Plaintiffs repeat and restaté the precedifig paragraphs as if fully restated
herein.

235. Actions by the Defendants referenced herein violate provisions of the South
Carolina Community Development Law.

236. As a-direct and proximate result of the Defendants violating the South Carolina

Community Development Law, the Plaintiffs have been. damaged and will continue to be
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damaged by having to pay and risking having to pay additional and unlawful taxes; by suffering
nominal and actual damages, as proven at trial; and by having to incur additional harm and
losses, as described above.,
FOR A FOURTH CAUSE OF ACTION
VIOLATIONS OF SOUTH CAROLINA LOCAL GOVERNMENT COMPREHENSIVE
PLANNING ENABLING ACT OF 1994
237. The Plaintiffs repeat and restate the preceding paragraphs as: if fully restated
herein,
238. Actions by the Defendants referenced herein violate provisions of the S_o,utl;
Carolina Local Government Comprehensive Planning Enabling Act of 1994.

339. As a direct and proximate result of the Defendants violating the South Carolina

Local Government Comprehensive Planning: Enabling Act of 1994, the Plaintiffs. have been

damaged and will continue to be damaged by having"to pay and risking having to pay additional

and unlawful taxes; by suffering nominal and actual damages, as proven at trial; and by having to

incur additional harm and losses, as described above.

FOR A FIFTH CAUSE OF ACTION

VIOLATIONS OF SOUTH CAROLINA FREEDOM OF INFORMATION ACT

240. The Plaintiffs repeat and restate the preceding. paragraphs as if fully restated
herein.

241. By their actions referenced herein the Defendants have violated, anci continue to
violate, sometimes willfully and knowingly, provisions of S.C. Code Ann. § 30-4:10 et seq., in

numerous respects, incliding but not limited to the following:
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Failing and refusing to disclosé and produce the fiscal impact and the cost-benefit

analysis of the Hotel project required by S.C. Code Ann. § 30-4-55;.
Giving no notice or inadequate notice ;)f meetings of public bodies;
Excessive.and unjustified use of executive sessions;

Failing to provide minutes of meefings. within a reasonable time;

Failing to create and implemerit a FOIA reseéarch and copying cost-charging
formula that is fair and not for profit;

Failing without justification to produce documents for inspection and copies
documents;

of

Holding secret “workshops” and:meetings for the purpose of evading public
knowledge, viewing and hearing of, and participation in, meetings required to be

open to the public;

Making and implementing procedures for meetings in-violation of the general laws
of South Carolina with regard to freedom of information, in violation of Section.

$-1-520( ¢);

Failing to adopt rules of organizational procedure for the RDC and t6 keep a
public record of its resolutions, findings and determinations, as required by S.C.

Code Ann. § 6-29-360(B);

Dernying public access to meetings, meeting minutes and meeting agendas;

Charging excessive reproduction fees, for the purpose and with the effect of

discoura_ging production of documents;

Refusing to identify redacted information and withheld documents in response to

FOIA requests denied;

Failing to respond within 15 working days, or at all, to FOIA requests;

Polling of Towri Couricil members during executive sessions to determine their
vote or how they would vote, resulting in quick and prearranged votes following

executive sessions;

Removing RDC records prior to public inspection of those records;

Failure and refusal to allow inspection of public records and requiring, instead,

that a written FOIA request be submitted followed by a fifteen day delay in
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answering the FOIA request and the requirement that excessive and unjustified
costs be charged for copies of documents that'should be allowed to be inspected
without charge-or delay; and

Q. Writing and approving minutes of meetings containing false and erroneous
statements and that are incomplete.

242. Asadirect and proximate result of the Defendants violating S.C. Code Ann. § 30-
4-10; et seq., the Plaintiffs have been damaged and will continue to be damaged by having to pay
and tisking having to pay additional and unlawful taxes, for an improper purpose; by suffering
nominal and actual damages, as proven at trial; and by having to incur additional harm and

losses, as described above.

FOR A SIXTH CAUSE OF ACTION

VIOLATIONS OF S.C, CODE ANN. § 6-1-730

243. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

244, Actions by the Defendants referenced herein violate S.C. Code Ann. § 6-1-730.

245, As adirect and proximate result of the Defendants violating S.C. Code Ann. § 6-
1-570, the Plaintiffs have been damaged and will continue to be damaged by having to pay and
risking having to pay additional and unlawful taxes, t.'or an improper purpose; by suffering
fiominal and actual damages, as proven at tral; and by having to incur additional harin and
losses; as described above

FOR A SEVENTH CAUSE OF ACTION

VIOLATIONS OF STATE AND TOWN PROCUREMENT LAWS
246. The Plaintiffs repeat arid restate the preceding paragraphs as if fully restated
herein.
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247. The Town of Summerville violated S.C. Code Sec. 11-35-5 by failing to.adopt
procedures cmboﬂying_ sound principles of appropriately competitive procurement. by means of
the Request for Proposal imethod.

248. The Town of Summerville violated its owni Purchasing Ordinancé by usinga
procurement method, the Request for Proposal method, which was not authorized in the
Purchasing Ordinance.

249. Because the use of the RFP method of procurement was not authorized in the
Purchasing Ordinance, the PPPA, dated as of July 9, 2014, is contrary to the Purchasing
Ordinance, illegal,.invalid, wltra vires and void ab initio.

250. The Town’s acceptance of a non-responsive bid from Applegate & Co. violated
Section 2-323(c5_(12) of its Purchasing Ordinance and Sec 2-323 (c)(8) of its Purchasing
Ordinance, which states "The invitation for bids shall set for the evaluation criteria to be

used. No criteria may be used in the bid evaluation that is not set forth in the invitation for

bids." (Emphgsis added.)

251. The Town's failure to have rejected the proposal. submiitted by Applegate & Co.

because it was non-responsive to the RFP violated Section 2-323(c)(8),(c)(12) of the Town's

Purchasing Ordinance; 8.C. Code Ann, Sec. 11-35-1520(13); and Regulation 19-445.2070(A)
thereunder. |

252. By depriving itself, the Piaintiffs and other citizens and taxpayers, as well as other
bidders, of the benefits of free and open competition, the Town violated Sections 2-321(g), 2-
322(c), 2323(c)(12) and (17) of Summerville’s Purchasing Ordinance which require competitive

procurement.
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253. Because the Town’s acceptance of Applegate’s non-responsive proposal violated
Summerville’s Purchasing Ordinance, the PPPA is contrary to the Purchasing Ordinance, illegal,
invalid, ultra vires and void ab initio.

254. The anti-competitive, collusive, bid-rigging and/or fraudulent conduct described
above violates Summeiville’s Purchasing Ordinance Section 2-321(e), Section 2-322 and
subsection (c) thereof, and Section 2-323(c)(17) which require competitive procurement.

255. Because the anti-competitive conduct described above violates Summerville’s
Purchasing Ordinance, the PPPA is contrary to the Ordinance, illegal, invalid, #/fra vires and
void ab initio.

'256. Asa direct and proximate result of the Defendants violations described above, the
Plaintiffs have been damaged and will continue to be damaged by having to pay and risking
having to pay additional and unlawful taxes, for an improper purpose; by suffering nominal and
actual damages, as proven at trial; and by having to incur additional harm and losses, as

describéd herein.

FOR AN EIGHTH CAUSE OF ACTION
VIOLATIONS OF SUMMERVILLE'’S
ORDINANCES, RULES, REGULATIONS AND CUSTOMS
257. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.
258. Actions by the Defendants referénced herein violate ordinances, rules, regulations
and customs of the Town of Summerville, including but not limited to the Summerville Historic

Preservation Ordinance, Article I'V, Sec. 32-171, et. seq.; the Summerville Planning Commission

106
ROA 0299

e b e =



Orldi'nance, Article II, Sec. 20-31, et. seq.; and the Summerville Tree Protection Ordinance,
Article VIIL, Sec. 32-324.

259, As a direct and proximate result of the Defendants violating ordinances, rules,
regulations and customs of the Town of Summerville, the Plaintiffs have been damaged and will
continue to be damaged by having to pay and risking having to pay additional and unlawful
taxes; by suffering nominal and actual damages, as proven at trial; and by having to incur

additional harm and losses, as described above.

FOR AN NINTH CAUSE OF ACTION

VIOLATIONS OF FIRST AMENDMENT RIGHTS OF PLAINTIFFS CROFT, CROFY
TRUST, KLINGER, BECKER, GREENE AND HARBESON ONLY

260. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

261, Actions by certain governmental Defendants referenced herein have deprived, and
will continue to dcpr_iVe, Plaintiffs Croft, Croft Trust, Klinger, Becker, Greene and Harbeson,
and other taxpayers and members of the public, of their rights of free association, petition for
redress of grievances, speech and expression protecte:d by the First Amendment of the United
States Constitution, in numerous respects, including but not limited to, the following:

A Pronouncing loudly, repeatedly and in. error that the boutique hotel
project is a “done deal,” against which public opposition would be

worthless and futile, when the project is unlawful;

B. Bullying, ridiculing, speaking loudly and cutting off statements by
some of the Plaintiffs and other citizens in an intimidating manner;

C. Trying to stop and prevent the Plaintiffs and other citizens from
opposing the project by misleading them, shouting them down,
keeping them uninformed , charging excessively for Town
fesponses to the Freedom of Information Act and conducting
business in secret and non-transparently;

107
ROA 0300

S



D.

K.

The BAR gave the developer much more time to promote than the
BAR gave to ‘Summerville residents to oppose the boutique hotel
project; members of the public were restricted to 3 minutes but the
developer was pivén more than 30 minutes to speak; citizens
opposmg the project, but not the developer arid others suppoiting
the project, were rudely interrupted, prohibited from continuing to
speak after 3 minutes and told by the BAR that their time to speak
was expired and was repetitive;

The BAR restrictéd what opponents of the project were-allowed to.
say; the BAR. limited public comments to design elements only;
comments about' architectural context (e.g., the project is totally
unrelated to the surrounding bulldmgs), an important consideration
in the conceptual state, were dismissed by the BAR Chairman;

The BAR intimidated opponents of the project with threats of
removal from. the BAR’s proceeding: by the police, who, project
opponents were told by the BAR, were standing at the back of the

BAR meeting rdomi available to remove BAR opporents upon

request by the BAR Chairman;

As described in the First Cause-of Action above;

‘Sending Plaintiff Hutson an intimidatinig Jetter falsely accusing

him of having painted his house contrary to law. and requiring him
to provide information to and attend a meeting of the BAR, based
on nothing more than false, hearsay in an anonymous telephone
call;

Falsely accusing a Town citizen residing next to the homes of two
Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home thhout a
warrant or just ; cause;

Warning a Town resident that whoever sues the Town may be-
counter-sued back by the Town; and

Committing the acts described in Paragraphs 224-225-above,

-

262, As adirect and proxitnate résult of the Defendénts violating the First Amendment
rights of Plaintiffs Croft; Croft Trust, Klinger, Becker, Greene and Harbeson, and others, those

Plaintiffs have been ddmaged and will cofitimie to be damaged by having their First Amendment
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rights infringed and threatened, and by having to incur additional harm and losses, as described

above,.including, but not limited to, by having to pay and risking having to pay additional and

unlawfiil taxes; suffering a reduction in the value of their properties and, in some cases, the
ability to rent their properties; by suffering increased traffic, noise, flooding, obstructions of
views, and other impairinents to the use of property; by suffering nominal and actual damages, as

proven at trial; and by having to incur additional harm and losses, as described above.

FOR A TENTH CAUSE OF ACTION
VIOLATIONS OF SUBSTANTIVE AND PROCEDURAL DUE PROCESS
RIGHTS UNDER THE FOURTEENTH AMENDMENT OF PLAINTIFFS CROFT,

CROFT TRUST, KLINGER, BECKER, GREENE AND HARBESON ONLY

263, The Plaintiffs repeat and restate the preceding paragraphs as. if fully restated
herein.

264. Plaintiffs have liberty interests and property interests in the properties they own at
or near the location of the boutique hotel project or in the Town of Summerville, and in keeping
their taxes as low as possible. Defendants violated S.C. Code Ann. § 6-29-760(D) by rezoning
the property of Defendant Croft as described above. 8.C, Code Ann, § 6-29-760(D) and the new
Town noise ordinance are arbitrary, unreasonable, capricious and imrational, and violates
substantive due process, in violation of the United States Constitution. Actions by certain
governmental Defendarits referenced herein have deprived, and will continue to deprive,
_ Plaintiffs Croft, Croft Trust, Klinger, Becker, Greene and Harbeson, and other taxpayers and
members of the public, of their rights to substantive and procedural due process under the Fifth.

and Fourteenth Amendmient to. the United States Constitution, in numerous respects, including

but not limited to, the following:
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Orchestrating an “informational meeting” (1ot a public hearing)-on November 12,
2013, at which Defendant Collins arranged for individuals, incloding those whose
organizations receive monetary benefits from the Town, to speak for the pro;ect
and determined who would speak and when about the project, so as to maximize
cominents favorable to the project and minimize comments epposing the project;
as. described above;

Pronouncing loudly, repeatedly and in error that the boutique hotel project is a
“done deal,” against which public opposition would be worthless and futile, when
the project is unlawful;

Bullying, ridiculing, speaking loudly and cutting-off statements by some of the
Plaintiffs and other citizens'in an intimidating manner;

Trying to stop and prevent the Plaintiffs and other citizens from opposingthe”
project by misleading them, shouting them-down, keeping them uninformed ,
charging for Town responses to the Freedom of Information Act and conducting
business in secret and non-transparently;

Hosting and lobbying members of the BAR, whom the Mayor, with the approval
of Town Council, appoints and can remove and replace, at his home where he
serves them food and drinks, to curry favor with them and to influence and
attempt to influence them to make decisions favorablé to the boutique hotel
project;

Withholding information from the Plaintiffs and the public, including but not
limited to charging citizéns large sums-of money to obtain information about the
boutique hotel project pursuant to FOIA, while simultaneously signing a contract
to pay the Developer up to $400,000 to finance the costs of advaricing the project!
about which citizens sought information pursuant to FOIA;

Misleading Plaintiffs and the public, including but not limited fo using
inisnomers; failing to provide timely, clear and understandable rules, notices of
proposed zoning changes, scheduled meetings, hearings and other events and
actions; and obfuscating the true nature of the project by calling it, first, an
economic development project and, later; a “boutique hotel,” both-of which are
misnomers;

Pushing the project to fulfill a campaign promise to and for Defendant Collins’
real estate developer friends and supporters, instead of following the priorities
established by the Town’s Comprehensive Plan or necessary to ensure the public
health and safety;

Violating numerous State Constitutional provisions and statutes; and numerous
Town laws, ordinances and customs, as stated herein; and

110
ROA 0303

AR Tt A i BN UABM..p. s D Pmins Rk




Publishing or allowing to be published unauthorized, false and misleading
stateinents in the newspaper about the availability of condominiums that have not
been approved by the BAR and other governmental entities.

Defendants have not complied with the provisions of the Community
Development Law required before the RDC can enter into a contract or promote a
redevelopment plan and the redevelopment project that are the subjects of the
Partnership Agreement;

The RDC was required but failed to publish a Request for Proposal; instead, the
Town published the Request for Proposal;

Defendants have not comiplied with the provisions of the South Carolina Local
‘Government Comprehensive Planning Enabling Act-of 1994, and with other
applicable laws,. ordinances, rules and regulations, including but not limited to
having violated S.C. Code Ann. § 6-29-540 , in part because Defendants have
authorized new structuies, public buildings and other facilities in the Partnership
Agreement, and elsewhere, without the location, character and extent of the
boutique hotel project having been submitted to the Town Planning Commission
for review and comment as to the compatibility of the proposal with the
Comptehénsive Plan of the Town; and the Town Planning Commission has failed
to review and commient on that compatibility;

The Agreements have not been signed by the Secretary of the RDC, as required
by SC Code Section 31-10-90(14);

When the Partnership Agreement and the contracts attached as exhibits thereto
were signed, the Dorchester, LLC did not exist;

The Partnership Agreement was made before all regulatory approvals were given
and which may never be given; in fact, the BAR has rejected the conceptual

illustrations attached as Exhibit F to the Partnership Agreement, which is the only |

project allowed by and that is the subject matter of the Partnership Agreement;

The RDC did not validly exist at the time the Partnership Agreement was signed
by the RDC;

The RDC did not validly have officers and by-laws at the time the Partnership
Agreemént was signed by the Chairman of the RDC;

The agreements require the Town and the RDC to spend tax money in violation
of S.C. Code Arin. § 6-1-530;

Upon.information and belief, Defendant Town of Summerville selected
Defendant Applegate: & Co. as the winning bid for the boutique hotel project as.a
result-of anti-competitive collusion, bid-rigging and fraud;
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‘The Partnership between the Town, the RDC and Defendant Applegate & Co.
was created as the result.of iliegal anti-competitive collusion between those
parties'and other Defendants with respect to the bidding pursuant to the RFP;

The Town’s failure to republish the Request for Proposal afterreceiving a non-
responsive bid from Defendant Applegate & Co. deprived the Town, Plaintiffs
and other taxpayers of Summerville of the benefits of free and open competition;
and

Essential terms of the agreements were missing at the time each respective
agreément was executed, and in some cases contiiiué to be missing; the pafties did
not have a meeting of the minds by agreeing on essential terms of the contract.

The RDC has issued no 'Request for Proposals to redevelop the Town’s property
with the ‘boutique hotel project, and the other requirements of S:C. Code Section
31-10-110, including the requirement to advertise for bids by public notice
published. once a-week for two consecutive weeks, have not been followed; the
RFP issued by the Town is not a valid substitute for the RFP required of the RDC
by the Community Development Law; the RDC cannot participate in the project
until and unless the.RDC has issued a valid RFP for the project and.otherwise has
complied with SC Code Section 31-10-110;

If a'valid RFP was issued for the project, the REP intentionally-did not-include a
request for condominiums-and, therefore, allowing.condominiums would violate
the RFP and the Community Development Law;

The RDC has'not prepared or caused to be prepared, and has not recommended,
redevelopment plans for a redevelopment project to the Town of Summerville;
instead, the Town has prepared redevelopment plans, and the:RDC has purported
to adopt and 1mplement the Town’s redevelopment plans and project, in
violation of SC Code Section 31-10-90(4) and other provisions of the Community
Development Act;

The RDC has.not entered into contracts “in accordance with the redevelopment
plan“ created by the RDC as required by SC-Code Section. 31- -10-90(6) and other
provisions of the Community Development Act;

The location of the boutique hotel project is not a blighted area or a conservation

area within the meaning of the Community Development Law;. Defendants

deliberately caused, and conspired to cause, property-owned by the Town at the
location of the project to not be maintained to contrive a false claim that the area
was blighted or a conservation area, in order to attempt to justify creating the
RDC and the boutique hotel project as being necessary and permissible;

112
ROA 0305

o S ————

O

N RRLET Mt Soan dnmt



CC.

DD.

EE.

FF.

GG.

HH.

1L

1.

LL.

The officers and by-laws of the RDC have never beén chosen or adopted by the
RDC at a properly noticed meeting or at a valid meeting of the RDC;

The RDC has purported to enter into the Partnership Agreement and other
agreements in an invalid manner, due to the agreements not being signed by
anyone as the Secretary orthe Assistant Secretary of the RDC;

The Town did not publish a notice of intent to consider passage of an ordinance
to create a Redevelopment commission, as required by SC Code Section 31-10-
30(a);

Required public notice was not published by the RDC before the RDC met and
conducted business;

The RDC did not follow the proper procedures for creating a redevelopment plan,.
as defined by SC Code Séction 31-10-20(15);

The Defendants who are commissioners of the RDC have failed to exercise proper
control and supervision over contracts signed for the RDC by Defendant Collins
as chairman of the RDC; instead, the comtnissioners have unlawfully delegated
“blank check” authority to:Defendant Collins to negotiate the terms of and to
execute contracts for the RDC, in violation of the South Carolina Constitution
and 8.C. Code Ann. § 31-10-60, just as those commissioners gave Defendant
Collins “blank check” authority to negotiate the terms and to execute contracts for
the Town in Defendant Collin’s capacity as Mayor of Summerville;

Upon information and belief; the chairman and some commissioners of the RDC
have direct or indirect interests in violation of SC Code Section 31-10-70;-

The RDC has not made or caused to be made any surveys, studies-or plans
necessary to carry out the purposes of the Community Development Law or made
or caused to be made a contract with anyone to make those surveys, studies or
plans, as required by SC Code Section 31-10-90(9);

The RDC unlawfully has obligated itself in the Partnership Agreement to acquire
property from the Town for the boutique hotel project, when the Town has not
“approved the redevelopment plan as hereinafter prescribed,” as required by SC
Code Section 31-10-100( b), because the RDC has not created.a redevelopment
plan as required by the Community Development Law that could be approved by
the Town;

The RDC has not created a redevelopment plan as:required by the Community-

Development Law that contains any of the requirements in SC Code Section 31-

10-100( c); instead, the Towi hired third parties to créate a “Vision Plan” and the
RDC purported to adopt that “Vision Plan™ as the Town’s redevelopment plan;
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MM. The RDC did not hold a valid public hearing prior to its final adoption of the

00.

PP,

QQ.

SS.

RDC’s Redevelopment Plan, and did not properly notice that public hearing, in
violation of SC Code Sectlon 31-10-100( d); instead, the RDC purported to adopt
the Towii’s “Vision Plan,” in violation of the Comimunity Development Law;

The RDC violated all of the provisions of SC Code Section 31-10-100( e),
including but not limited to the RDC’s not submitting to the Town a
redevelopment plan; the RDC’s not doing the following: “[p]rior to
recommending a redevelopiment plan to the [Town] for approval:” “utilize the
local private planning, financing, and financial services to the greatest extent
possible . .. ;” and the RDC’s not considering whether adequate provision for
traffic and vehicular parking had been made;

The Town did not “approve, amend or reject the redevelopment plan as:
'submitted” to the Town by the RDC, as required by SC Code Section 31-10-
100(f), because the RDC did not submit a redevelopment plan to the Town;

The RDC has obligated itself in the. Partnership Agreement to acquire property,
has executéd contracts and “has taken other actions riecessary to carry: out the”
boutique hotel plan, without having first created a redevelopment plan and having
obtained Town approval of the RDC’s development plan, in violation of SC Code
Section 31-10-100(g);

The RDC has contracted for it to transfer real property to the Developer in
violation of the requirements.in SC Code Section 31-10-110(b) that any sale or
transfer of real property to the Developer from the RDC be “in accordance with
the redevelopmient plan” and that any “sale, exchange, or other transfer, and any
agreement relating thereto, be made only after the approval of the redevelopment
plan by the-Town and after public notice and award as specified in subsection (¢
of this section™; the RDC has not created a redevelopment plan, has not obtained
the Town’s approval of a redevelopment plan and has not complied with any of
the request for proposal and notice of request for proposal rcqulrements of SC
Code Section 31-10-110(b) and ( c);

The Partnership Agreement requires that the Town issue bonds fo generate
proceeds to finance the boutique hotel projeét after passing those procéeds
through the RDC; that scheme violates thie intention and requirements of the
Community Development Law that redevelopment pursuant to the Community
Development Law be financed by bonds issued by the RDC in accordance with
the requirements of the Community Development Law, including that the bonds.
be repaid -arid the expenses. of a redevelopment project be paid only from the
profits of the project financed by the RDC;.

Plaintiff Faye Croft was not provided sufficient or réquired notice of the Town’s
intention to rezone property at the location where the boutique hotel project is
intendéd to be built, in Violation of SC Code Section 6-29-760;
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Defendants have violated S.C. Code Ann. § 6-29-540, in part because the Town
and the RDC have authorized niew structures, public buildings and other facilities
in the Partnership Agreement, and elsewhere, without the location, charaéter and
extent of the boutique hotel project having been submitted to the Town Planning
Commission for review and comment as to.the compatibility of the proposal with
the Comprehensive Plan of the Town; and the Town Planning Commission has
failed to review and commerit on that compatibility;

Opponents of the boutique hotel project have not been allowed to participate in
mediation-or other good faith negotiations with the Defendants to attempt to
resolve their differences regarding the boutique hotel project;

The Town and the RDC have failed to-appear before the BAR as required by Sec.
32-176-of the Town of Summerville’s ordinances, which states in part as follows:

“Sec. 32-176. - Meetings, rules and records.

All governmental agencies ... shall be required to go before the
board of architectural review in accordance with this article prior

to initiating any changes covered by’ this- article” (Emphasis
added.)

WW. The Developer, the RDC and the Town have never submitted an applicationto the

ZZ.

AAA,

BBB.

BAR, including never having submitted the required completed application form,
required ds a prerequisite to the BAR’s considéring the boutique hotel project;

Defendant BAR has exhibited bias in favor of the developer and the project and
violated applicable laws, including State statutes; Town ordinances, rules,

regulations and customs; due process, equal protection and other provisions of the

United States and South Carolina Constitutions, resulting in the BAR not
performing its duties to safeguard the public interests, in.numerous respects,
including but not limited to, the following:

BAR members wined and dined with the Mayor at the Mayor’s home and
otherwise engaged in impermissible conflicts of interest;,

The BAR posted a sketch of the proposed design of the boutique hotel project
only 24 hours in advance of meetings, publishing inadequate information and
allowing insufficient time for the public to analyze and to be able t6 respond to
the design at BAR meetings;

The BAR did not require and did not publish applications of developers prior to
allowing a developer to present a project to the BAR;

The BAR failed to have and to publish clear and-adequate procedures;
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CCC. The public has not been allowed an opportunity to examine BAR minutes timely
to verify their scope-and content and to correct any errors in thosé minutes;

DDD. The BAR has failed to inform members of the public of the BAR’s rights to lower
the height and to reduce the scale and mass of the boutique hotel project, and to
deny the developers a permit for the boutique hotel project;

EEE. BAR members do not understand and have not received sufficient training about
their duties, options and rights; one BAR member incorrectly has informed the

public that he believes the BAR has an obligation to approve the boutique hotel
project eventually;

FFF. The BAR has not informed the public of its right to appeal BAR decisions;
GGG. Required notices were not provided to required parties, the public or the Plaintiffs,
and, if they were provided, they were so insufficient and deficient as to be

meaningless, invalid and unlawful;.

HHH. On information and belief; persons involved in the boutique hotel project may
haveimpermissible conflicts of interest;

III.  Varions meetings, including alleged public hearings, regarding the boutique hotel
project were invalid and sham proceedings;

JIJ.  Asdescribed in the First Cause of Action above; and

KKK. As described in the allegations of this Complaint.

265.  As a direct and proximate result of the Defendants’ violations of the substantive
and procedural due process rights of Plaintiffs Croft, Croft Trust, Klinger, Becker, Greene and
Harbeson, and others, and other actions described herein, those Plaintiffs have been damaged and
will continue to be damaged by hav{ngi their Fifth and Fourteenth Amendment property and
liberty rights infringed and threatened; and by having to incur additional harm and losses, as
described above, including, but not limited to, by having to. pay and risking having to pay taxes
for an unlawful purpose; suffering a réduction in the value of their properties and, in some cases,

the ability to rent their, properties; by suffering increased traffic, noise, flooding, obstructions of
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views, and other impairments to the use of property; by suffering nominal and actual damages, as
proven at trial; and by having to incur additional harm and losses, as déscrib'ed- above.
FOR ELEVENTH CAUSE OF ACTION
_ VIOLATIONS OF EQUAL PROTECTION 7
RIGHTS UNDER THE FOURTEENTH AMENDMENT OF PLAINTIFFS CROFT,

CROFT TRUST, KLINGER, BECKER, GREENE AND HARBESON ONLY

266. The Plaintiffs repeat and restate the preceding paragraphs as. if fully restated
herein.

267. Plaintiffs have property and liberty interests in the properties they own at or near
the location of the boutique hotel project or in the Town of Summerville, and in keeping their
taxes as low as possible, Actions by certain governmental ﬁefendants referenced herein have
deprived, and will continue to deprive, Plaintiffs Croft, Croft Trus-t, Klinger, Becker, Greene and
Harbeson, and other taxpayers and members of the public, of their rights to the eqizal protection
of the.laws under the: Fourteenth Amendment o the Uniltéd States Constitution, in numerous
respects, including but not limited to the following:

A. Giving. Defendants Applegate & Co., Arthur F. Applegate and others insider
information not provided to the Plaintiffs helping Defendants Applegate & Co., Arthur F.
Applegate and others to advance the boutique hotel project to the detriment of the Défendants;

B. Giving Defendants Applegate & Co., Arthur F. Applegate and others more time
and latitude to speak for the boutique hotel project that Defendants Croft, Croft Trust, Greene
and _Hérbeson, and others, were given to speak against the boutique hotel project;

C. Unreasonably discriminating against Plaintiffs Croft, Croft Trust, Greene and

Harbeson by giving Defendants Applegate & Co., Arthur F. Applegate and others more
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favorable treatments under the law than Defendants Croft, Croft Trust, Greene and Harbeson,
and others, were giver,
D.  As described in the First Cause of Action above; and

E.  Asdescribed in the allegations of this Complaint.

268. As a direct and proximate result of the Defendants’ violations of the equal

protection tights of Plaintiffs Cioft, Croft Trust, Klinger, Becker, Greene and Harbeson, and.

others, and other actions described herein, those Plaintiffs have been damaged and will continue
to be damaged by having their Fifth and Fourteenthr Amendment property and liberty rights
infringed and threatened, and by having to incur additional harm and losses, as described above,
incliding, but not limited to, by having to pay and risking having to pay additional and unlawfiul
taxes; suffering a reduction in the value of their properties and, in some cases, the abif‘ity to remt
their properties; by-suffering increased traffic, noise, flooding, obstructions of views, and other
impairments to the use of property; by suffering nominal and actual damages, as proven at trial;

and by having to incur additional harm and losses, as described above.

FOR A TWELFTH CAUSE OF ACTION
TAKING OF FRIVATE PROPERTY WITHOUT JUST COMPENSATION IN
VIOLATION OF THE FIFTH AMENDMENT AGAINST PLAINTIFFS CROFT,
CROFT TRUST, GREENE AND HARBESON ONLY
269. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.
270. Plaintiffs have suffered and will suffer a taking of their private property without

just compensation by, initer alia, rezoning, having the area on or near which their property is
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located declared to be a blighted or ;1 conservation area, allowing construction noise to disturb
the quiet enjoyrient of thieii property and other actions by Deferidants. |
271.  As a direct and proximate result of the Defendants® violations. of the rights of
Plaintiffs Croft, Croft Trust, Klinger, Becker, Greené and Harbeson, and others, and other
actions described herein, those Plaintiffs have been damaged and will continue to be damaged
by having their Fifth. Amendment property and liberty rights infringed and threatened, and by
having to incur additional harm and losses, as described above, including, but not limited to, by
having to pay and risking having to pay additional and unlawful taxes; suffering a reduction in
the value of their properties and, in some cases, the ability to rent their properties; by suffering
increased traffic, noise, flooding, obstructions of views, and -other impairmerits fo the use of
propérty; by suffering nominal and actual damages, as proven at trial; and by having to incur
additional hanm and losses, as described above.
VI. RELIEF REQUESTED
WHEREFORE, Plaintiffs request that this Court grant the following relief in addition to
any other relief which this.Court deems just and proper:
A. ' Grant a Declaratory Judgment declaring that:
(1)  The Town of Summerville violated Article X, §§ 5 and 11 of the South
Carolina Constitution when it authorized the- spending of public funds, and
spent public funds, for a privately owned hotel project;
(2)  The Town of Summerville violated Article X, §§ 5 and 11 of the South
Carolina Constitution when it entered into a contract indemnifying private
interests against pecuniary losses;
(3)  The Town of Summerville expended public funds for private purposes and
pledged the State’s full faith and credit for private purposes in violation of

the South Carolina Constitution, when it entered into and implemented the
PPPA with Applegate; -
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@)

&)

(6)

™

®)

&)

(10)

The entire Public-Private Partnership. Agreement, each provision thereof;
and all agreements attached thiereto and associated therewith, violate the
Constitution of the State of South Carolina;

The entire Public-Private Partnership Agreement, each provisjon thereof,
and all agreements attached thereto and associated therewith, are and
always have been ultra vires, unlawful, null and void ab initio, having no
and never having had any force or effect;

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate the South Carolina
Community Development Law;

The content and previous manner of implementation of the Public-Private
Partnership Agréemerit, each provision thereof, and all agreements
attached thereto dnd associated therewith, violate the South Carolina Local
Govemment Comprehensive Planning Enabling Act of 1994;

The content and previous manner of implementation of the Public-Private
Partnership Agfeement, each provision thereof, and all agreéments
attached thereto-and associated therewith, violate proctrement and other
ordinances; niles; regulations and customs-of the Town of Summerville;

The Request for Proposal published by the Town regarding the boutique
hotel project, referenced above, violates state and Town procurement and

oother laws and, therefore; is null, void ab initio and unenforceable;

The award by the Town and other D_efendants of 4 contract in response to
the Request for Proposal regarding the boutique Hotel project, referenced
above, is illegal, null; void and unenforceable;

(11) Defendants have violated-the South Carolina Constitution;

(12) Deéfendants have viclated the United States Constitution;

{13) Defendants have violated the South Carolina Freedom of Information Act;

(14) Defendants have violated the Comimunity Development Law;

(15). Defendants have violated the South Carolinia Local Governinent

(16)

Comprehensive Planning Enabling Act of 1994;

Defendants have violated state and Town procuiemént lavws; and
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(17) No blight or conservation area exists at the location of the Hotel project.

B. Grant a Permanent’ Injunction Order immediately enjoining, restraining and

prohibiting the Defendants, their agents, employées, and any other persons acting on their behalf

or in concert with them, directly or indirectly, until further Order of this Court, from:

(1

@

3

@

®
(©)

™

(®)

9)

(10)

Implementing in any way, including paying, directly or indirectly, any
inoney pursuant to, the Public-Private Partnership Agreément, ary
provision thereof, and any agreement attached thereto or associated
therewith;

Implementing in any way, directly. or directly, the award by the Town of
Summerville and other Defendants of-a contract in response to the Request
for Proposal regarding the boutique hotel project, referenced above;

Viblating,the-Soutil Carolina Community Development Law;

Violating theé South Carolina Government Comprehenisive Planning
Enabling Act of 1994;

Violating the South Carolina Freedom of Information Act;

Violating procurement and ordinances, rules, regulations and customs of

the Town of Summerville applicable to development;

Violating the First Amendment rights of the Plaintiffs;

Violating the substantive and procedural due process rights of the
Plaintiffs guaranteed by the Fifth and Fourteenth Amendment of the
United States Constitution;

Violating the equal protection rights of the Plaintiffs guaranteed by the
Fifth and Fourteenth Amendment of the United States Constitution; and

Any and all other such acts as this Court deems appropriate for injunctive
relief,

C: Grant a writ of mandamus requiring;:

)

That the RDC allow the public to inspect all books and records of the RDC,

as required by Sections 31-10-160 and 30-4-55 of the Code of Laws of
South Carolina; and
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(2)  That the Town and all its subdivisions, agencies and organizations
promulgate and implement rules and regulations as required by law, and
otherwise to perform mandatory dutiés:required by.law;

D. To grant Plaintiffs their costs and attorneys* fees under S.C. Code Ann. § 15-77-

300 ff, the Freedom of Information Act and any other applicable law;.and
E. To grant such other and further relief as_the Court deems just and proper.

Respectfully submitted,

Michael T. Rose, Esquire (8.C. Bar #4910)
MIKE ROSE LAW FIRM, PC

406 Central Ave.

Summerville, SC:29483

Phone: 843-871-1821

Facsimile: 843-478-7595 mrose5@sc.ir.¢om
Counsel for Plaintiffs

W. Andrew Gowder; Jr., (5.C. Bar/#7895)
PRATTF-THOMAS WALKER, P.A="
Post Office Drawet 22247

Charleston, South Carolina 29413-2247
Phone: 843/727-2229 wag@p-tw.com
Counsel for Plaintiffs.

JURY TRIAL DEMANDED
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
‘William A, Harbeson Heyward G. Hutson,
Peter M. Gormian; James Stephen Greene, Jr.;
Brian Peacher; Robext Klinger; Mary Becker
South Carolinia Public Interest F oundation;
Summerville Preservation Society; and
Dorchester County Taxpayers Association,
individually; and on behalf of all others
similarly situated,

Plaintiffs,
V.
Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron

Brown, Waltet Bailey, William Mclntosh,,
Kima Garten-Schmidt and Robert J ackson in

theircapacities as.members of Town Cou_nc_ll :

Town of Summerville Redevelopment
Corporation; Town of Summerville Planmng
Coimmission; Town of Suminerville Board of
Architectural Review; Applegate & Co.; The
Dorchester, LL:C; and Arthur H, Applegate;

Defendarifs.

IN THE COURT OF COMMON PLEAS.
FOR THE NINTH JUDICIAL CIRCUIT

.Civil Action No.: 2014-CP-10-7739

CERTIFICATE OF SERVICE

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

The undersigned hereby certifies that a copy of the Amended Complaint in:the above-referenced

matter has been served upon counsel listed below on February 23, 2015 by mailing copies propeily

addressed with sufficiénit postage affixed theéreto via United States Mail to:

J. Rutledge Young, Jr.
96 Broad Stréet
Charléston, SC-29401

Tim Domin |
126 Sevén Farms Drive #200
C_ha_rl,estonP 'SC-29492

ROA 0316

i

- .
L——

Bl S



. in e —— e - A

PO TR VY. WAy SO

™~
(3]
(=]
- o
Q
o
u
=
| E
Sl
[+ B
|E E
| R
- . 4 ) B ; -.._ -J _ : . ,,I. _|. _ I . \... |_ ’



STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
James Stephen Greene, Jr.; Brian Peacher;
Robert Klinger; Mary Becker; Summerville
Preservation Society; and Dorchester County
Taxpayers Association, individually, and on
behalf of all others similarly situated,

Plaintiffs,

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William McIntosh,
Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Counncil;
Town of Summerville Redevelopment
Corporation; Town of Summerville
Redevelopment Commission; Town of
Summerville Planning Commission; and Town
of Summerville Board of Architectural
Review,

Defendants.

) INTHE COURT OF COMMON PLEAS
) FOR THE NINTH YUDICIAL CIRCUIT

)
Civil Action No.: 2015-CP-18-00713

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

SECOND AMENDED
COMPLAINT

JURY TRIAL DEMANDED
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)
)
)

Each of the above-named Plaintiffs brings the following actions seeking declaratory,

2
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mandamus, injunctive and legal relief. For their complaint, the Plaintiffs state as follows:

I. PRELIMINARY STATEMENT

1. This is a civil action for declaratory, mandamus and injunctive relicf brought for

violations and threatened violations of, and to enforce the requirements of, inter alia, Article 1,
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Article VIII and Article X of the South Carolina Constitution; the South Carolina Community
Development Law, S.C. Code Ann. § 31-10-10 e, seq.; the South Carolina ILocal Government
Comprehensive Planning Enabling Act of 1994, S.C. Code Ann. § 6-29-310 er. seq.; the South
Carolina Building Codes law, S.C. Code Ann. § 6-9-5 et. seq.; the South Carolina Freedom of
Information Act (“FOIA™), S.C. Code Ann. § 30-4-10 et. seq.; S.C. Code Ann. § 6-1-730 (use of
n;venue from local hospitality tax); S.C. Code Ann. § 6-7-10 (planning by local governments);
the South Carolina Uniform Declaratory Judgments Act, S.C. Code Ann. § 15-53-10; the
Summerville Historic Preservation Ordinance, Article 1V, Sec. 32-171, et. seq.; the Summerville
Planning Commission Ordinance, Article II, Sec. 20-31, et seq.; the Summerville Tree
Protection Ordinance, Article VIII, Sec. 32-324; the Summerville Purchasing Ordinance Sec, 2-
320 - Séc. 2-326; the Summerville Noise Ordinance; the United States Constitution; and 42
U.S.C. § 1983 (“Section 1983"),

2. This action is brought by the Plaintiffs, individually, in their representative capacities
and on behalf of their members residing within the Town of Summerville, to (1) obtain a
declaration from the Court that purported contracts and provisions of those purported contracts
between and among some of the Defendants are ultra vires, null and void ab initio, and incapable
of being implemented, in whole or in part; (2) obtain from the Court injunctions preventing the
continued implementation of all provisions of those contracts; (3) obtain 2 writ of mandamus to
require governmental Defendants to perform non-discretionary duties required by law; and (4)
otherwise remedy certain violations of various federal and state-protected regulatory, statutory
and Constitutional rights afforded to each of the Plaintiffs in this action by the Constitution of the
United States; by the Constitution and statutes of the State of South Carolina; and by the

ordinances, rules, regulations and customs of the Town of Summerville, South Carolina,
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3. The allegations aéainst the Defendants, as further described herein, are made as to
those Defendants in their official capacities. All actions by ail Defendants at all times relevant
were taken under color of state law.

4. This Court has jurisdiction over this subject matter and the parties to this action
and venue are proper in this court. This Conrt possesses Jurisdiction under the South Carolina
Constitution Articles I, VIl and X, §§ 5 and 1 1; S.C. Code Ann. §15-53-10 ¢t seq., known as the
Uniform Declaratory Judgment Act; and the followmg decisions: American Petroleum Institute
v. S.C. Dep’t of Revenue, 382 S.C. 572, 677 S.E2d 16 (2009); South Carolina Public Interest
Foundation v. Harrell, 378 S.C. 441, 663 S.E2d 52 (2008); Sloan v. Department of
Transportation, 379 S.C. 160, 666 S.E.2d 236 (2008); Sloan v. Hardee, 357 S.C. 495, 640
S.E.2d 457 (2007); Cornelius v Oconee County, 369 S.C. 531, 633 S.E.2d 492 (2006); Sloan v.
Department of Transportation, 365 S.C. 299, 618 S.E.2d 876 (2005); Sloan v. Wilkins, 362 S.C.
430, 608 S.E.2d 579 (2005); Sloan v. Sanford, 357 S.C. 431, 593 S.E.2d 470 (2004); Sloan v.
Greenville County, 356 S.C. 531, 590 S.E:2d 338 (Ct. App. 2003); Sloan v. School District of
Greenville County, 342 S.C. 515, 537 S.E.2d 299 (Ct. App. 2000); Baird v. Charleston County,
333 S.C. 519, 511 S.E.2d 69 (1999); and Newman v. Richland County Historic Preservation
Commission, 325 S.C. 79, 480 S.E.2d 72 (1997).

IL. PARTIES
A. The Plaintiffs

5. Faye P. Croft (“Croft” or “Faye Croft”) is a taxpayer in the Town of Summerville,
South Carolina (“Town” or “Summerville™), and is the Trustee and the beneficiary of the James
A. Croft Trust, which owns and rents a residence on land located at 214 West Richardson

Avenue, Summerville, SC. Croft has standing as a Plaintiff in this action both as a taxpayer and
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due to direct a;nd unique damages to Croft and the James A. Croft Trust that have been caused
and that will continue to be caused by the actions of the Defendants described herein, including
but not limited to the reduction in value of their property and the ability to rent their property due
to increased traffic and noise, the obstruction of views, and other impairments to the use and
enjoyment of their property. Croft has paid and will continue to pay taxes, including hospitality
taxes, that fund the Town of Summerville, and brings this action individually on her behalf and
on behalf of all others similarly situated.,

6. The James A. Croft Trust (“Croft Trust™) is a trust created under the laws of the
State of South Carolina, for which Faye Croft is the trustee and the beneficiary; owns and rents a
residence on land located at 214 West Richardson Avenue, Summerville, SC; and is a taxpayer
in and to the Town. The Croft Trust has standing as a Plaintiff in this action both as a taxpayer
and due to direct and unique damages to the Croft Trust that have been caused and that will
continue to be caused by the actions of the Defendants described herein, including but not
limited to the reduction in value of its property and the ability to rent its property due to
increased traffic and noise, the obstruction of views, and other impairments to the use and
enjoyment of its property. The Croft Trust brings this action individually on its behalf and on

behalf of all others similarly situated.

7. The Summerville Preservation Society (“Preservation Society™) is a non-profit
corporation incorporated in 1972 under the laws of the State of South Carolina; and is a 501

(c)(3) federally tax-exempt organization. The mission of the Preservation Society is to protect
the historic fabric of Summerville by preserving Summerville’s historic structures,

neighborhoods and public spaces, by controlling the growth and development that affects it, and

by enhancing the quality of life in the Town. The Preservation Society is suing as a
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representative of its members who reside in and are citizens, qualified electors and taxpayers in
Summerville and/or Dorchester County, South Carolina. The Preservation Society brings this
action individually on its behalf and on behalf of all others similarly situated.

8. The Dorchester County Taxpayers Association (“DCTA”) is a non-profit corporation
incorporated in 1998 under the laws of the State of South Carolina, The mission of the DCTA is
to encourage government to tax its citizens less and to work more efficiently with the taxes
collected. The DCTA is suing as a representative of its members who reside in and are citizens,
qualified electors and taxpayers in the Town of Summerville and/or Dorchester County, South
Carolina. DCTA bﬁngs this action individually on its behalf and on behalf of all others
similarly situated.

9. William A. Harbeson (“Harbeson™) is a citizen, resident and taxpayer of the Town
of Summerville, and owns land located jn Summerville. Harbeson has standing as a Plaintiff in
this action both as a taxpayer and due to direct and unique damages to Harbeson that have been
caused and that will continue to be caused by the actions of the Defendants, incinding but not
limited to the reduction in value of his property increased traffic and noise, flooding, and other
impairments to the use and enjoyment of his property. Harbeson has paid and will continue to
pay taxes, including hospitality taxes, which ‘fund the Town of Summerville, and brings this
action individually on his behalf and on behalf of all others similarly situated.

10. Heyward G. Hutson (“Hutson”) is a citizen, resident and taxpayer of the Town of
Summerville, owns residences on land located in Summerville at 207 West Richardson Avenne
and 200 South Pine Street, and is President of Plaintiff Summerville Preservation Society.
Hutson has standing as a Plaintiff in this action both as a taxpayer and due to direct anc‘i unique

damages to Hutson that have been caused and that will continue to be caused by the actions of
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the Defendants, including but not limited to the diminishment in value of his property and the
ability to rent his property due to increased traffic and noise, the obstruction of views, and other
impairments to the use and enjoyment of his property. Hutson has paid and will continue to pay
taxes, including hospitality taxes that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

11. James Stephen Greene, Jr. (“Greene”) is a citizen, resident and taxpayer of
Summerville, and has standing as a Plaintiff in this action both as a taxpayer and due 10 direct
and unique damages to Greene being caused and that will continue to be caused by the actions of
the Defendants due to increased traffic and noise, flooding, and other impairments to the use of
his property. Greene has paid and will co'nu'nue to pay taxes, including hospitality taxes, that
fund the Town of Summerville, and brings this action individually on his behalf and on behalf of
all others similarly situated.

12, Brian Peacher (“Peacher”) is a citizen, resident and taxpayer of Summerville, and
has standing as a Plaintiff in this action as a taxpayer. Peacher has paid and will continue to pay
taxes, including hospitality taxes, that fund the Town of'Summervillc, and brings this action
individually on his behaif and on behalf of all others similarly situated.

13.  Robert Klinger (“KIingér”) is a citizen, resident and taxpayer of Summerville, and
has standing as a Plaintiff in this action as a taxpayer. Klinger has paid and will continue to pay
taxes, including hospitality taxes, that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

14. Mary Becker (“Becker”) is a citizen, resident and a taxpayer of Summerville, and

has standing as a Plaintiff in this action as a taxpayer. Becker has paid and will continue to pay
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taxes, including hospitality taxes, that fund the Town of Summerville, and brings this action ~
individually on her behalf and on behalf of all others similarly situated.

15.  Plaintiffs are entitled to standing based on their status as taxpayers and fee payers
who have contributed to the fund at issue, and because of the great public importance of the -
issues that this civil action raises and that are capable of being repeated,

16.  Each of the above-named Plaintiffs has a personal stake in the subject matter of this )
action and is a real party in interest having a real, material, and substantial interest in the subject
matter of this action. As a result of the actions of the Defendants alleged in this complaint, the
individual Plaintiffs and those represented by the organizations named as Plaintiffs will sustain
or are in imminent danger of sustaining direct injury of a personal nature to the Plaintiffs, not -
common to all members of the general public,

17.  Each of the above-described Plaintiffs alleging tax payer standing has as an
overriding public purpose or concern as the basis for his, her or its suit on behalf of his fellow
taxpayers regarding the proper use and allocation of tax receipts by the Town and its civic
bodies, named as Defendants in this action. These questions are of such substantial public
importance as to warrant a resolution by the Court for future guidance, as the public interest
involved is the prevention of the unlawful expenditure of money raised by taxation. Each
taxpayer Plaintiff has a real, material, and substantial interest in whether the Town and its civic
bodies followed the requirements and procedures set out in the state constitution, state enabling
statutes and Town ordinances, procedures, rules, guidelines and customs specifically designed to
ensure wise management of the public fisc. —

18. Each of the organization Plaintiffs (Preservation Society and DCTA) has standing

based on the individualized injuries that have been or will be suffered by its members as a result
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of the actions of the Defendants described in this Second Amended Complaint. Members of
these organizations would otherwise have standing to sue in their own right. The interests at
stake in this case are germane to each organization's purpose. Neither the claim the
organizations assert, nor the relief they request, requires the participation of the individual
members of those organizations in this action.

19.  Each of the Plaintiffs, whether alleging taxpayer standing, actual injury to his or
her real or personal property or acting on behalf of organizational members, has suffered an
injury in fact causally connected to the conduct con-lplained of, which is likely to be redressed by
a favorable decision.

B. The Defendants

20. The Town of Summerville (“Town”) is a body corporate and a municipal
corporation of the State of South Carolina located in Dorchester County, South Carolina.

21. The Town of Summerville Redevelopment Commission (“Commission,”
“Corporation” or “RDC") purportedly, according to the Town, is a public body and a body
corporate and politic purportedly created and organized pursuant to the South Carolina
Community Development Act, S.C. Code Ann. § 31-10-10 et. segq. The Summerville
Redevelopment Corporation is liable for all wrongful actions of the Summerville Redevelopment
Commission alleged in this Amended Complaint.

22. The Town of Summerville Redevelopment Corporation (“Corporatioq,”
“Commission™ or “RDC”) is a South Carolina corporation for which the Secretary of State of the
State of South Carolina issued a Certificate of Incorporation on June 13, 2014. The
Summerville Redevelopment Commission is liable for all wrongful actions of the Summerville

Redevelopment Corporation alleged in this Amended Complaint.
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23. The Town of Summerville Planning Commission (“Planning Commission™) is an
organization created by the Town of Summerville by Ord. No. 1997-1003, 11-12-1997 and Ord.
No. 08-0902, 10-8-2008, as provided in S.C. Code 1976, § 6-29-310 er seq.

24, The Town of Summerville Board of Architectural Review (“BAR™) is an
organization created by the Town of Summerville by Ord. No. 2000-0901, § 13-5, 10-11-2000
and Ord. No. 06-0701, 8-9-2006, as provided in S.C. Codé 1976, § 6-29-870 et seq. See Sec. 32-
175 of the Summerville Town Ordinances. The members of the BAR are appointed and removed
by the Mayor of Summerville with the approval of the Summerville Town Council; serve on the
BAR as fiduciaries of the Town of Summerville and its citizens; and are prohibited from
conflicts of interest while serving and performing duties as a member of the BAR.

25.  William C. Collins (“Collins™) was the Mayor of the Town of Summerville and
the Chairman of and a Commissioner of the RDC at all times pertinent to this Second Amended
Complaint, and is being sued only in his official capacities.

26.  Terry Jenkins (“Jenkins™) was a member of the Town Council of Summerville
and the Vice-Chairman of and a Commissioner of the RDC at ali times pertinent to this Second
Amended Complaint, and is being sued only in his official capacities.

27. Aaron Brown (“Brown”) is a member of the Town Councij of Summerville and a
Commissioner of the RDC, and is being sned only in his official capacities.

28. Walter Bailey (“Bailey™) is a member of the Town Council of Summerville and a
Commissioner of the RDC, and is being sued only in his official capacities.

29. William McIntosh ("Mclntosh™) is a member of the Town Council of Summerville

and a Commissioner of the RDC, and is being sued only in his official capacities.
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30. Kima Garten-Schmidt (“Garten-Schmidt™) is a member of the Town Council of
Summerville and a Commissioner of the RDC, and is being sued only in her official capacities.

31. Robert Jackson (“Jackson™) is a member of the Town Council ot-' Summervilie and a
Commissioner of the RDC, and is being sued only in his official capacities.

C. Others

32. Applegate & Co. (“Developer” or “Applegate”) is a corporation incorporated under
the laws of the State of South Carolina and a “Redeveloper” as defined in S.C. Code Ann. §
31-10-20(11). Upon information and belief, Developer’s main office and principal place of
business is 4130 Faber Place Drive # 111, North Charleston, South Carolina, in Charleston
County.

33.  “SPE” as used in this Complaint is a “special purpose entity” created or to be
created by the Developer. Should the Developer create this entity, Plaintiffs reserve the right
under the South Carolina Rules of Civil Procedure to amend to add that to- be-formed business

entity as a Defendant.

34.  The Dorchester, LLC, is a limited liability company incorporated under the laws
of the State of South Carolina.

35.  Arthur H. Applegate (together with Applegate & Co. referred to as the
“Developer” or “Applegate™) is President of Applegate & Co.; a Manager of The Dorchester,
LLC; and the promised personal guarantor of a $3.75 million loan sought to be made by the RDC
to the Dorchester, LLC. Upon information and belief, Applegate is a resident of Charleston
County.

36. The Town of Summerville Finance Committee (“Finance Committee”) is a

committee of the Town of Summerville and has the authority and duty, pursuant to the Town's
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Purchasing Ordinance enacted on May 9, 2012, Sec. 2-322(c), to approve all purchases over
$25,000 by the Town, The Town is liable for all wrongful actions of the Finance Committee
alleged in this Amended Complaint.

37. The Master Plan Advisory Committee (“MPAC”) is, and at all times pertinent to
the Second Amended Complaint was, an advisory committee composed of citizens appointed by
the Town of Summerville that met on several occasions in Town facilities at the request of the
Town. The MPAC gave advice to and performed other actions for, regarding and at the request
and direction of the Town and the Town’s consultants regarding the manner of, and priorities and
expenditures for, development by the Town and the RDC, and did so without complying with the
requirements of the South Carolina Freedom of Information Act. The recommendations, votes
and other actions of the MPAC promoted, served as the basis for, and caused the creation of, the
Town'’s Master Plan, Vision Plan and Comprehensive Plan, and the RDC’s development plan.

38. Peter M. Gorman (“Gorman”) is a citizen, resident and taxpayer of Summenrville

and a representative of the East Historic District Civic Assaciation in Summerville.

39.  Phil Dixon (“Dixon™) was the Chairman and a member of the BAR at all times
pertinent to the Second Amended Complaint. Dixon had conflicts of interest regarding the Hotel

project and therefore should have recused and was required to recuse himself from any actions as

a member of the BAR regarding the Hotel project.

40, David Price (“Price”) was the Vice Chairman and a member of the BAR at all
times pertinent to the Second Amended Complaint. Price had conflicts of interest regarding the
Hotel project and therefore should have recused and was required to recuse himself from any

actions as a member of the BAR regarding the Hotel project.
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41, Beth Huggins (“Huggins”) was a member of the BAR and a member of the
Master Plan Advisory Committee at all times pertinent to the Second Amended Complaint.
Huggins had conflicts of interest regarding the Hotel project and therefore should have recused
and was required to recuse himself from any actions as a member of the BAR regarding the

Hotel project.

42.  Madelyn Robinson (“Robinson”) is and/or was at all times pertinent to the Second

Amended Complaint, the Town’s Director of Planning & Economic Development.
43.  Lucy Dreyer (“Dreyer”) is a Town Staff Planner and the Secretary of the BAR.

44, Lisa Wallace (“Wallace”) was, at all times pertinent to the Second Amended
Complaint, the Town’s Director of Administrative Services, Clerk and Treasurer; the Secretary

of the RDC; and the Town’s Purchasing Agent pursvuant to Town Ordinance Sec.2-321.
IIL STATUTORY AND REGULATORY FRAMEWORK

45. The creation, regulation, financing and implementation of development by a
municipality of the State of South Carolina, including but not limited to the Defendant Town of
Summerville, is governed by the requirements of the United States and the South Carolina

Constitutions; State of South Carolina statutes; and the rules, regulations and customs of the
Town of Summerville.

A. SOUTH CAROLINA CONSTITUTION

46.  Article X, Section 5 of the State Constitution requires that taxes (public funds) be
spent only for public purposes.

47. Aricle X, Section 11 of the South Carolina Constitution states, in relevant part, as

follows:
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“Credit of State and political subdivisions.

The credit of neither the State nor of any of its political subdivisions shall
be pledged or loaned for the benefit of any individual. company,
association, corporation, or any religious or other private education

institution . . .. Neither the State nor any of its political subdivisions shall
become a joint owner of or stockholder in any company, association, or

corporation.” (Emphasis added.)

48. Article X, Section 11 of the State Constitution proscribes the expenditure of
public funds “for the primary benefit of private parties.” State ex rel. McLeod v, Riley, 276 S.C.
323,329,278 S.E.2d 612 (1981).

49.  The term “credit” has been construed as any “pecuniary liability” or “pecuniary
involvement.” Elliott v. McNair, 250 S.C. 75, 156 S.E.2d 421 (1967)

50. Article X, Section 14 of the South Carolina Constitution states, in relevant part, as

follows:

“Bonded indebtedness of political subdivisions.

(1) ‘[Plolitical subdivisions’ shall mean the . . . incorporated
municipalities of the State . . ..

(2) The political subdivisions of the State shall have the power to incur
bonded indebtedness in such manner and upon such terms and conditions
as the General Assembly shall prescribe . . . in the following categories
and in no others;

() General obligation debt; and

(b) Indebtedness payable only from a revenue producing project or from a
special source as provided in subsection (10) of this section,

(3) “General obligation debt’ shall mean any indebtedness of the political
subdivision which shall be secured in whole or in part by a pledge of its
full faith, credit and taxing power.

(4) General obligation debt may be incurred only for a purpose which is a

public purpose and which is a corporate purpose of the applicable political

subdivision.” (Emphasis added.)

- - L]

(10} Indebtedness payable solely from a revenue producing project or
from a special source, which source does not involve revenues from any
tax or license, may be issued upon such terms and conditions as the

13
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General Assembly may prescribe by general law; provided, that the
General Assembly may authorize by peneral law ‘that indebtedness for the
urpose of redevelopment within incorporated municipalities and counties
may be incurred, and that the debt service of such indebtedness be
provided from the added increments of tax revenues to result from any
such project. Any and all indebtedness incurred pursuant to the provisions
of this subsection shall contain a statement on the face thereof s ifyin

the sources from which payment is to be made and shall state that the full

faith, credit, and taxing powers are not_pledged therefor.” (Emphasis
added.)

B. SOUTH CAROLINA STATUTES
(1) COMMUNITY DEVELOPMENT LAW
S.C. Code Ann. § 31-10-20 states in part as follows:

“Definitions.

(4) "Commission" means a public body and a body corporate and politic
created and organized in accordance with the provisions of this chapter.

(8) "Municipality" means anry incorporated city or town or any county.

(11) “Redeveloper" means any individual, partnership, or public or private
corporation that shall enter or propose to enter into a contract with a
commission for the redevelopment of all or any part of a redevelopment
area under the provisions of this chapter.

(12) "Redevelopment” means the acquisition, replanning, clearance,
rehabilitation or rebuilding of an area for residential, recreational,
commercial, industrial or other purposes, including the provision of
streets, utilities, parks, recreational areas and other open spaces; provided,
without limiting the generality thereof, the term “redevelopment” may
include a program of repair and rehabilitation of buildings and other
improvements, and may include the exercise of any powers under this
chapter with respect to the area for which such program is undertaken.

14
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(14) "Redevelopment contract” means a contract between a commission
and a redeveloper for redevelopment under the provisions of this chapter.

(15) "Redevelopment plan" means a plan for the redevelopment of a
redevelopment area made by a commission in accordance with the

provisions of this chapter.
(16) "Redevelopment project" means any work or undertaking:

(@) to acquire blighted or conservation areas, including lands,
structures, or improvements, the acquisition of which is necessary or
incidental to the proper clearance, development, or redevelopment of such
areas or to the prevention of the spread or recirence of conditions of
blight;

(b) to clear any such areas by demolition or removal of existing
buildings, structures, streets, utilities, or other improvements thereon and
to install, construct, or reconstruct streets, utilities, and site improvements
essential to the preparation of sites for uses in accordance with the
redevelopment plan;

(c) to sell land in such areas for residential, recreational, commercial,
industrial, or other use or for the public use to the highest bidder set out by
the provisions of this chapter or to retain such land for public use, in
accordance with the redevelopment plan;

(d) to carry out plans for a program of repair, rehabilitation, or
reconditioning of buildings or other improvements in_such areas, including

the making of loans; and

(e) to engage in programs of assistance and financing, including the
making of loans_for rehabilitation, repair, construction, acquisition. or

reconditioning of residential units in 2 redevelopment area.

The term "redevelopment project” may also include the preparation of a
redevelopment plan, including the planning, survey and other work
incident to a redevelopment project, and the preparation of all plans and
amangements for carrying out a redevelopment project.” (Emphasis
added.)

52. S.C. Code Ann. § 31-10-30 (a) states in part as follows:

“Each municipality is authorized to create . . . a redevelopment
commission of the municipality by the passage by the governing body of

such municipality of an ordinance creating a_comimission to function
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—

within the territorial limits of the municipality or portion of the
municipality . . ..” (Emphasis added.)

53. S.C. Code Ann. § 31-10-60 states in part that a “commission may delegate to
one or more of its members, agents, or employees such of its powers as it deems

necessary (o carry out the purposes of this chapter, subject always to the supervision and

control of the whole commission,” (Emphasis added.)

54. S.C. Code Ann. § 31-10-70 states in part as follows:

“No member or employee of a commission shall acquire any interest,
direct or indirect, in any redevelopment project or in any property included
or-planned.to.be included in any redevelopment-area, nor shall the member
have any interest, direct or indirect, in any contract or proposed contract
for materials or services to be furnished or used by a commission, or in
any contract with a redeveloper or prospective redeveloper relating,
directly or indirectly, to any redevelopment project . . ..”

55. S.C. Code Ann. § 31-10-90 states in part as follows:

“A commission shall constitute a public body, corporate and politic,
exercising public and essential governmental powers . . . including . . .

(4) to prepare or cause to be prepared and recommend redevelopment

plans to the governing body of its parent municipality and to undertake
and carry out redevelopment projects within its area of operation;

(5) to arrange or contract for the furnishing or repair, by any person or
agency, public or private, of services, privileges, works, streets, roads,
public utilities or other facilities for or in connection with a redevelopment

project;

(6) within its area of opcration, to purchase . . . any real or personal
property or any interest therein, together with any improvements thereon,
necessary or incidental to a redevelopment project; to hold, improve, clear
or prepare for redevelopment any such property, and with the approval of
the governing body of its parent municipality sell, exchange, transfer,
assign, subdivide, retain for its own use, mortgage, pledge or otherwise

eacumber or dispose of any real or personal property or any interest
therein, either as an entirety to a single redeveloper or in parts to several

redevelopers; to enter into_contracts, either before or after the real
property that is the subject of the contract is acquired by the commission,

with redevelopers of property containing covenants, restrictions, and
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56.

conditions regarding the use of such property ... in accordance with the

redevelopment plan . . .; and to provide appropriate remedies for any
breach of any such covenants or conditions. including the right to
terminate such contracts and any interest in the property created pursuant
thereto; to borrow money and issue bonds and provide security for bonds;

- and to enter into any contracts necessary to effectuate the purposes of
this chapter;

(14) to make and execute contracts and other instruments necessary or
convenient to the exercise of the powers of the commission; and any
contract or instrument when signed by the chairman or vice-chairman and
secretary or assistant secretary of the commission shall be held to have

been properly executed for and on its behalf:”
(Emphasis added.)

S.C. Code Ann. § 31-10-100 states in part as follows:

“Contents of redevelopment plan; public hearing prior to adoption of plan;
approval by governing body or parent municipality; modification.

() A redevelopment plan must be sufficiently complete to indicate its

relationship to definite local objectives such as appropriate land uses,

improved traffic, public transportation, public utilities, recreational and
community facilities and other public improvements and the proposed
land uses and building requirements in the redevelopment project area

(b)A commission shall not acquire real pfoperty for a development project
unless the governing body of its parent municipality has a roved the

redevelopment plan as hereinafter prescribed.

(c) The commission's redevelopment plan shall include, without being
limited to, the following: :

(1) the boundaries of the redevelopment area, with a map showing the
existing uses of the real property therein;

(2) a land use plan of the redevelopment area showing proposed uses
following redevelopment;

(3) standards of population densities, land coverage, and building
intensities in the proposed redevelopment;

(4) a preliminary site plan of the redevelopment area;

(5) a statement of the proposed changes, if any, in zoning ordinances or
maps;

(6) a statement of any proposed changes in street layouts or street
levels;

17
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(7) a statement of the estimated cost and method of financing
redevelopment under the redevelopment plan;

(8) a statement of such continuing controls as may be deemed
necessary to effectuate the purposes of this chapter; and

(9) a statement of a feasible method proposed for the relocation of the
families displaced.

(d) The commission shall hold a public_hearing prior to its final adoption
of a redevelopment plan. Notice of such hearing shall be given fifteen
days prior thereto _in a newspaper of general circnlation in the

municipality.

() The commission shall submit to the _governing body__the
redevelopment plan. Prior to recommending a redevelopment plan to the
governing body for approval, the commission shall utilize the local private
planning, financing, and financial services to the- greatest extent possible
and shall consider whether the proposed land uses and building
requirements in the redevelopment project area are designed with the
general purpose of accomplishing, in conformance with the general plan, a
coordinated, adjusted. and harmonious development of the community and
its environs, that will in accordance with present and future needs promote
health, safety, morals, order, convenience, prosperity, and the general
welfare, as well as efficiency and economy in the process of development,
including, among other things, adequate provision for traffic, vehicular
parking, the promotion of safety from fire and other dangers, adequate
provision for light and air, the promotion of the healthful and convenient
distribution of population, the provision of adeguate transportation, water,
sewerage, and other public utilities, schools, parks, recreational, and
community facilities, and other public requirements, the promotion of
sound design and arrangements, the prevention of the recurrence of

unsanitary or unsafe dwelling 'accommodations, slums, or conditions of
blight.

(f) The governing body shall approve, amend, or reject the redevelopment
plan as submitted.

(g) Upon approval by the governing body of the redevelopment plan. the
commission is authorized to acquire propertv. to execute contracts for
clearance and preparation of the land for resale, and to take other actions
necessary to carry out the redevelopment plan, in_accordance with the

provisions of this chapter.

(h) A redevelopment plan may be modified at any time by the
commission; provided, that if modified after the sale of real property in the
redevelopment area, the modification must be consented to by the
redeveloper of such real property or his successor, or their successors in

18
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interest affected by the proposed modification. Where the commission
determines that the proposed modification will substantially change the
redevelopment plan as previously approved by the governing body, the
modification must similarly be approved by the goveming body as
provided above.” (Emphasis added.)

57. S8.C.Code Ann. § 31-10-110 states in part as follows:

“Contracting by commission for certain services; advertisement for bids
from persons interested in purchasing or_ redeveloping property;
commission’s real estate transactions under redevelopment plan.

-

(b) A commission may sell, exchange, or otherwise transfer real property
or any interest therein in a redevelopment area to any ... in accordance
with the redevelopment plan, subject to such covenants, conditions and
restrictions as may be deemed to be in the public interest or to carry out
the purposes of this chapter; provided, that such sale, exchange. or other
transfer, and any agreement relating thereto, may be made only after, or
subject to, the approval of the redevelopment plan by the governing bod

of the municipality and after public notice and award as specified in

subsection (c) of this section.

(¢) The commission shall, by public notice, publish once a week for two
consecutive weeks in a newspaper having general circulation in the
municipality, invite proposals and shall make available all pertinent
information to any persons interested in undertaking a purchase of
property or the redevelopment of an area or any part thereof. . .. After
receipt of all proposals, the sale shall be made to the developer submittin
the plan for use of the property that best effectuates the purposes of the
redevelopment plan set forth in subsection (e) of this section. Al
proposals may be rejected. All sales shall be subject to the approval of the
governing body of the municipality. . . .

(d) In carrying out a redevelopment project, the commission may:

(4) after a public hearing advertised in accordance with the provisions of
subsection (d) of Section 31-10-100 and subject to the approval of the
governing body of the municipality, convey to a_nonprofit association or
corporation organized and operated exclusively for educational, scientific,
literary, cultural, charitable or religious purposes, no part of the net
earnings of which inure to the benefit of any private shareholder or
individual, such real property as, in accordance with the redevelopment
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58.

plan, is to be used for the purposes of such associations or corporations, .
. All convevances made under the anthority of this subsection shall contain
restrictive covenants limiting the use of property so conveved. to the

purposes for which the conveyance is made:

(e) after receiving the required approval of a sale from the_governing
body of the municipality, the commission may execute any re uired
contracts, deeds, and other instruments and take all steps necessary to
effectuate any such contract or sale. Any contract of sale between a
commission and a redeveloper may contain, without being limited to, any
or all of the following provisions:

(I) plans prepared by the redeveloper or otherwise and such other
documents as may be required to show the type, material, structure, and
general character of the proposed redevelopment;

(2) a statement of the use intended for each part of the proposed
redevelopment;

(3) the amount, if known, of the consideration 1o be paid;

(4) adequate safegnards for proper maintepance of all parts of the
proposed redevelopment; and

(5) such other continuing controls as may be deemed necessary to
effectuate the purposes of this chapter.” (Emphasis added.)

S.C. Code Ann. § 31-10-120 states in part as follows:

“Power of commission to issue and sell bonds -

(a) The commission may issue bonds on which the principal and interest
are payable:

(1) exclusively from the income. proceeds, and revenues of the
redevelopment project financed with the proceeds of such bonds;

(2) exclusively from the income, proceeds. and revenues of any of its
redevelopment projects whether or not they are financed in whole or in
part with the proceeds of such bonds; provided, that any such bonds may
be additionally secured by a pledge of any loan, grant, or contributions, or
parts thereof, from the federal government or other source, or a mortgage
of any redevelopment project or projects of the commission.,

. . . The bonds and other obligations of the commission (and such bonds
and obligations shall so state on their face) shall not be a debt of the
municipality or the State and neither the municipality nor the State is
liable on them, nor in any event shall such bonds or obligations be payable
out of any funds or properties other than those of the commission acquired
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for_the purpose of this chapter. The bonds shall not constitute an
indebtedness of the municipality within the meaning of any constitutional
or statuiory debt limitation or restriction. ... Bonds may be issued by a
commission under this chapter notwithstanding any debt or other
limitation prescribed in any statute. This chapter without reference to
other statutes of the State shall constitute full and complete authority for
the authorization and issuance of bonds by the commission hereunder and
such authorization and issuance is not subject to any conditions,
restrictions, or limitations imposed by any other statute whether general,
special, or local, except as provided in subsection (d) of this section.

(c) . . . Prior to the public sale of bonds hereunder, the commission
shall first cause a notice of the sale of the bonds 10 be published at least
once at least ten days before the date fixed for the receipt of bids for the
bonds in_a newspaper of general circulation in the commission's area of
operation . . ..” {Emphasis added.)

59. S.C. Code Ann. § 31-10-150 states in part as follows:
“Notice of intent to issue bonds

Prior to issuing any bonds under this chapter, a commission shall publish
notice in a newspaper of general circulation in the municipality of its
intent to issue such bonds . . .. Any interested person may within twenty
days after the publication of such notice, but not thereafter, challenge the
proposal of the commission to issue such bonds by action initiated in the
circuit court for the circuit in which the commission is located. . ..”
{(Emphasis added.)

60. S.C.Code Ann. § 31-10-160 states in part as follows:

“Availability of commission's books, records, bylaws, rules, and
regulations for public inspection; annual report of commission's activities.

(a) The books and records of a commission_are at all times open and
subiect to inspection by the public.
(b) A copy of all bylaws and rules and reguvlations and amendments

thereto adopted by it, from time to time, must be filed with the
commission and be open for public inspection,

(c) At least once each year a report of its activities for the preceding year
and such other reports as may be required by the municipality shall be
made.” (Emphasis added.)
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(2) SOUTH CAROLINA LOCAL GOYERNMENT COMPREHENSIVE
: PLANNING ENABLING ACT OF 1994

(a) Local Planning Commission
61. S.C. Code Ann. § 6-29-310 states in part that a ““local planning commission’ means
a municipal planning commission . . ..»
62. S.C. Code Ann. § 6-29-340(B) states in patt as follows:

“Functions, powers, and duties of local planning commissions.

. . - [T]he local planning commission has the . . . duty to:

(1) prepare_and revise periodically plans and programs for the
development and redevelopment of its area as provided in this chapter;

(2) prepare and recommend for adoption to the appro riate_governin
authority or_authorities as a means for implementing the plans and
programs in its area:

() zoning ordinances to include zoning district maps and appropriate
revisions thercof, as provided in this chapter;

(b) regulations for the subdivision or development of land and
appropriate revisions thereof, and to oversce the administration of the
regulations that may be adopted as provided in this chapter;

(c) an official map and appropriate revision on it showing the exact
location of existing or proposed public street, highway, and utility
rights-of-way, and public building sites, together with regulations to
contro] the erection of buildings or other structures or changes in land use
within the rights-of-way, building sites, or open spaces within its political
jurisdiction or a specified portion of it, as set forth in this chapter; '

(d) a landscaping ordinance setting forth required planting, tree
preservation, and other aesthetic considerations for land and structures;

(e) a capital improvements program setting forth projects required to
implement plans which have been prepared and adopted, including an
annual listing of priority projects for consideration by the governmental
bodies responsible for implementation prior to preparation of their capital
budget; and

(f) policies or procedures to facilitate implementation of planning
elements.” (Emphasis added.)
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63. S.C. Code Ann. § 6-29-360(B) states in part that “[t]he commission shall adopt
rules of organizational procedure and shall keep a record of its resolutions, findings, and
determinations, which record must be a public record." (Emphasis added.) The Summerville
Planning Commission violates this statutory public record requirement by not having adopted
rules of organizational procedure; by not keeping a copy of its records on the Town website,
even tho;lgh it keeps records of other Town meetings on its website; by not creating and making
its records available to the public timely; by not allowing public inspections of records timely;
and by requiring written requests pursuant to the Freedom of Information Act accompanied by
delays of fifieen days or more in order to inspect of obtain a copy of its records.

64. S.C. Code Ann. § 6-29-340 states in part that “[tlhe governing authority may
provide for the reference of any matters . . . to the local planning commission, with the provision

that final action on it may not be taken until the planning commission has submitted a report on it

or has had a reasonable period of time, as determined by the governing authority to submit a
report.” (Emphasis added.)
65. S.C.Code Ann. § 6-29-340(B) states in part as follows:
“Planning process; elements; comprehensive plan.

(A) The local planning commission shall develop and maintain a
planning process which will result in the systematic preparation and
continual re-evaluation and updating of those elements considered
critical, necessary, and desirable to guide the development and
redevelopment of its area of jurisdiction.

(B) Surveys and studies on which planning elements are based must
include consideration of potential conflicts with adjacent jurisdictions
and regional plans or issues.

(C) The basic planning process for all planning elements must include,
but not be limited to:
(1) inventory of existing conditions;
(2) a statement of needs and goals; and
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66.

(3) implementation strategies with time frames.

(D) A local comprehensive plan must include, but not be limited to, the
following planning elements:

(1) a population element . . 3

(2) an economic development element . . “

(3) a natural resources element . . .

(4) a cultural resources element . . .;

(5) 2 community facilities element . . 3

(6) a housing element . . .;

(7) 2 land use element . . .;

(8) a transportation element that considers transportation facilities,
including major road improvements, new road construction, transit
projects, pedestrian and bicycle projects, and other elements of a
transportation network. This element must be developed in coordination
with the land use element, to eénsure-transportation efficiency for existing
and planned development; '

(9) a priority investment elément that analyzes the likely federal, state,
and local funds available for public infrastructure and facilities during the
next ten years, and recommends the projects for expenditure of those
funds during the next ten years for needed public infrastructure and
facilities such as water, sewer, roads, and schools. The recommendation of
those projects for public expenditure must be done through coordination

with adjacent and relevant jurisdictions and agencies, . ..

(E) All planning elements must be an expression of the planning
commission recommendations to the a ropriate_governing bodies with
regard to the wise and efficient use of public funds, the future growth,
development, and redevelopment of its area of jurisdiction, and
consideration of the fiscal impact on property owners. The planning
elements whether done as a ackage or in separate increments together
comprise the comprehensive plan for the jurisdiction at any one point in
time. The local planning commission shall review the comprehensive plan
or elements of it as often as necessary, but not less than once every five
ears, to determine ther chanres_in_the amount, kind. or direction of
development of the area or other reasons make it desirable to make
additions or amendments to the plan. The comprehensive plan, including
all elements of it, must be updated at least every ten years.” (Emphasis
added.)

S.C. Code Ann. § 6-29-520 states in part as follows:

“. . ..[N]otice of meetings; recommendations. by resolution;
transmittal of recommended plan.
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67.

68.

(B) Recommendation of the plan or any element, amendment, extension,
or addition must be by resolution of the plannin commission, carried by
the affirmative votes of at least a majority of the entire membership. The
resolution must refer expresslv to _maps and other descriptive matter
intended by the planning commission to form the whole or element of the
recommended plan and the action taken must be recorded in its official

minutes of the planning commission. A copy of the recommended plan or

element of it must be transmitted to the aporo riate governing authorities

and to all other legislative and administrative agencies affected by the

plan.” (Emphasis added.)

S.C. Code Ann. § 6-29-530 states in part as follows:

““Adoption of plan or elements; public hearing.

The local planning commission may recommend to the appropriate

governing body and the body may adopt the plan as a whole by a sinsie
ordinance or elements of the plan by snecessive ordinances. The elements
shall correspond with the major geographical sections or divisions of the
planning area or with functional subdivisions of the subject matter of the
comprehensive plan, or both. Before adoption of an element or a plan as a
whole, the governing authority shall hold a public hearing on it after not
less than thirty days’ notice of the time and place of the hearings has been
given in a newspaper having general circulation in the jurisdiction.”
(Emphasis added.)

S.C. Code Ann. § 6-29-540 states in part as follows:

“Review of proposals following adoption of plan; projects in conflict with
plan. ..

When the local planning commission has recommended and local

governing authority or authorities have adopted the ed co hensive
lan element set forth in this chapter, no new street structure, wvtility,
square, park, or other public way, grounds, or open space or public
buildings for_any use, whether publicly or privately owned, may be
constructed or authorized in the political jnrisdiction of the governing
authority or authorities establishing the planning commission until the
location, character, and extent of it have been submitted to the lannin
commission for_review and comment as to the compatibility of the

proposal with the comprehensive plan of the community.
In the event the planning commission finds the proposal to be in conflict

with the comprehensive plan, the commission shall transmit its findines
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69.

70.

and the particulars of the nonconformity to the entity proposing the
facility. If the entity proposing the facility determines to go forward with
the project which conflicts with the comprehensive plan. the oveming or
policy making body of the entity shall publicly state its intention to
proceed and the reasons for the action. A copy of this finding must be sent
to the local governing body, the local planning commission, and published
as a public notice in a newspaper of general circulation in the community

at least thirty days prior to awarding a contract or beginning construction.

...” (Emphasis added.)

S.C. Code Ann. § 6-29-720 states in part as follows:

“(A) When the local planning commission has prepared and recommended
and the governing body has adopted at least the Iand use element of the
comprehensive plan as set forth in this chapter, the governing body of a
municipality or county may adopt a zoning ordinance to help implement
the comprehensive plan. The zoning ordinance shall create zoning
districts . . .. Within each district the governing body may regulate: . . .

(B) The regulations must be made in accordance with the comprehensive
plan for the jurisdiction, and be made with a view to promoting the

purposes set forth throughout this chapter.” (Emphasis added.)

S.C. Code Ann. § 6-29-760 states in part as follows:

“Procedure for enactment or amendment of zoning regulation or map;
notice and rights of landowners

(A) Before enacting or amending any zoning regulations or maps, the
governing authority or the planning commission, if authorized by the
governing authority, shall hold a_public hearing on it. which must be
advertised and conducted according to lawfull rescribed procedures. If
no established procedures exist, then at least fifteen days' notice of the
time and place of the public_hearing mnst be given in a newspaper of
general circulation in_the municipality or county. In cases involving
rezoning, conspicuous notice shall be posted on or adiacent to the propert

affected, with at least one such notice being visible from each public
thoroughfare that abuts the property. If the local government maintains a

list of groups that have expressed an interest in being informed of zoning
proceedings, notice of such meetings must be mailed to these groups. No
change in or departure from the text or maps as recommended by the local
planning commission_may be made pursuant to the hearing unless the
change or departure be first submitted to the planning commission for
reyiew and recommendation. The planning commission shall have a time
prescribed in the ordinance which may not be more than thirty days within
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71.

which to submit its report and recommendation on the change to the
governing authority. If the planning commission fails to submit a report
within the prescribed time period, it is deemed to have approved the
change or departure. When the required public hearing is held by the
Planning commission, no public hearing by the governing authority is
required before amending the zoning ordinance text or maps.

(B) If a landowner whose land is the subject of a proposed amendment
will be allowed to present oral or written comments to the planning
commission, at least ten days' notice and an opportunity to comment in the
same manner must be given to other interested members of the public,
including owners of adjoining property.

(C) An owner of adjoining land or his representative has standing to bring
an action contesting the ordinance or amendment; however, this
subsection does not create any new substantive right in any party.

(D) No challenge to the adequacy of notice or challenge to the validity of
a regulation or map, or amendment to it, whether enacted before or after
the effective date of this section, may be made sixty days after the decision
of the govemning body if there has been substantial compliance with the
notice requirements of this section or with established procedures of the

overning authority or the planning commission.” (Empbhasis added.)

(b) Board of Architectural Review
S.C. Code Ann. § 6-29-870 states in part as follows:
“Board of architectural review; . . .

(A) A local government which enacts a zoning ordinance which makes
specific provision for the preservation and protection of historic and
architecturally valuable districts and neighborhoods . . . by means of
restriction and conditions governing the right to erect, demolish, remove in
whole or in part, or alter the exterior appearance of all buildings or
structures within the areas, may provide for appointment of a hoard of
architectural review . . ..

(B) The board shall consist of not more than ten members . . .. The
governing authority . . . creating the board may remove any member of the

board which it has appointed.

(D) The board shall . . . adopt rules of procedure in accordance with the
provisions of any ordinance adopted pursuant to this chapter. ... The

T 27

ROA 0344



board shall keep minutes of its proceedings, showing the vote of each
member upon each question, or if absent or failing to vote, indicating that
fact, and shall keep records of its examinations and other official actions
21l of which immediately must be filed in the office of the board and must
be a public record.” {Emphasis added.)

72, S.C.Code Ann. § 6-29-880 states in part as follows:

“Powers of board of architectural review,

The board of architectural review has those powers involving the
structures and neighborhoods as may be determined by the Zoning

ordinance. Decisions of the zoning administrator or other appropriate .

administrative official in matters under the purview of the board of
architectural review may be appealed to the board where there is an
alleged error in any order, requirement, determination, or decision.”

73. 8.C. Code Ann. § 6-29-880 states in part as follows:

“Definitions,

(2) "Land development’ means the changing of land characteristics
through  redevelopment, conmstruction, subdivision into parcels,
condominium complexes, apartment complexes, commercial parks,
shopping centers, industrial parks, mobile home parks, and similar
developments for sale, lease, or any combination of owner and rental
characteristics.

(3) "Market bhased incentives’ mean incentives that encourage private
developers to meet the governing authority's goals as developed in this
chapter. Incentives may include, but are not limited to:

(a) density bonuses, allowing developers to build ar a density higher
than residential zones typically permit, and greater density bonuses,
allowing developers to build at a density higher than residential affordable
units in development, or allowing developers to purchase density by
paying into a local housing trust fund;

(b) relaxed zoning regulations including, but not limited to, minimusm
lot area requirements, limitations of multifamily dwellings, minimum
setbacks, yard requirements, variances, reduced parking requirements, and
modified street standards; .
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(c) reduced or waived fees including those fees levied on new
development projects where affordable housing is addressed, reimburse
permit fees to builder upon certification that dwelling unit is affordable
and waive up to one hundred percent of sewer/water tap in fees for
affordable housing units;

(d) fast-track permitting including, but not limited to, streamlining the
permitting process for new development projects and expediting
affordable housing developments to help reduce cost and time delays; and

(e) design flexibility allowing for greater design flexibility, creating
preapproved design standards to allow for quick and easy approval, and
promoting infill development, mixed nse and accessory dwellings.”
(Emphasis added.)

74. S.C. Code Ann. § 6-29-1120 states in part as follows:

“The public health, safety, economy, good order, appearance,
convenience, morals, and general welfare require the harmonious, orderly,
and progressive development of land within the munjcipalities and
counties of the State. In furtherance of this general intent, the regulation
of land development by municipalities, counties, or consolidated political
subdivisions is authorized for the following purposes, among others:

(1) to encourage the development of economically sound and stable
municipalities and counties;

(2) to assure the timely provision of required streets, utilities, and other
facilities and services to new land developments;

(3) to assure the adequate provision of safe and convenient traffic
access and circulation, both vehicular and pedestrian, in and through new
land developments;

(4) to assure the provision of needed public open spaces and building
sites in new land developments throngh the dedication or reservation of
land for recreational, educational, transportation, and other public
purposes; and

(5) to assure, in general, the wise and timely development of new areas,
and redevelopment of previously developed areas in harmony with the

comprehensive plans of municipalities and counties.” (Emphasis added.)

75. 8.C. Code Ann. § 6-29-1130 states in pazt as follows:

“Regul-ations.

(A) [T]he local planning commission may prepare and recommend to the
governing body or bodies for adoption regulations governing the
development of land within the jurisdiction. These regulations may
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provide for the harmonious development of the municipality and the
county; for coordination of streets within subdivision and other types of
land developments with other existing or planned streets or official map

streets; . . .. In particular, the regulations shall prescribe that no_land
development plan . . . will be approved unless all 1and intended for use as

building sites can be used safely for building purposes, without danger
from flood or other inundation or from other menaces to health, safety, or

public welfare.

(B) ... The governing authority of the municipality [is] given the power

to adopt and to amend the land development regulations after a public
hearing on it, giving at least thirty days' notice of the time and place by
publication in a newspaper of general circulation in the municipality or
county,” (Emphasis added.)

76. S.C. Code Ann, § 6-29-1150 states in part as follows:
“Submission of plan or plat to planning commission; record . . .

(A) The land development regulations adopted by the govering authority
must include a specific procedure for the submission and approval or
disapproval by the planning commission or designated staff. These
procedures may include requirements for submission of sketch plans,
preliminary plans, and final plans for review and approval or disapproval.
Time limits, not to exceed sixty days, must be set forth for action on plans
or plats, or both, submitted for approval or disapproval. Failure of the
designated authority to act within sixty days of the receipt of development
plans . . . with all documentation reguired by the land development
regulations is considered to constitute approval, and the developer must be
issued a letter of approval and authorization to proceed based on the lans

or plats and supporting documentation presented. The sixty day time limit

may be extended by mutual agreement.

(B) A record of all actions on all Jand development plans . . . with the
ounds approval or disapproval and any itions attached to the
action must be maintained as a public record. . ..” (Emphasis added.)

(3) South Carolina Freedom of Information Act

71. S.C.Code Ann. § 30-4-20 states in part as follows:

“Definitions. (a) "Public body" means any public or governmental body

or political subdivision of the State, including . . . municipalities,
townships . . . or any organization, corporation. or a ency supported in

whole or_in part by public funds or expending public funds, including
committees, subcommittees, advisory committees, and the like of any
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shall be open.

added.)

78.

79.

such body by whatever name known, and includes any
quasi-governmental body of the State and its political subdivisions , . ..”
(Emphasis added.)

S.C. Code Ann. § 30-4-20 states in part as follows: “Meetings of public bodies

Every meeting of all public bodies shall be open to the public . . ..” (Emphasis

S.C. Code Ann. § 30-4-55 states in part as follows:

“Disclosure of fiscal impact on public bodies offering economic
incentives to business; cost-benefit analysis required.

A public body as defined by Section 30-4-20(a), or a person or-entity
employed by or authorized to act for or on behalf of a public body, that
undertakes to attract business or industry to invest or locate in South
Carolina by offering incentives that require the expenditure of public

funds or the transfer of anything of value or that reduce the rate or alter the

method of taxation of the business or industry or that otherwise impact the
offeror fiscally, must disclose, upon request, the fiscal impact of the offer
on the public body and a governmental entity affected by the offer after:
(a) the offered incentive or expenditure is accepted, and
(b) the project has been publicly announced or any incentive agreement
-has been finalized, whichever occurs later.

The fiscal impact disclosure must include a cost-benefit analysis_that

compares the anticipated public cost of the commiiments with the

anticipated public benefits, . ..” (Emphasis added.)

80. S.C. Code Ann. § 30-4-70 states in part as follows:

“Meectings which may be closed; procedure; circtmvention of chapter;
disruption of meeting; executive sessions of General Assembly. (a) A
public body may hold a meeting closed o the public for one or more of
the following reasons:

(2) Discussion of negotiations incident to proposed contractual
arrangements and proposed sale or purchase of property . . ..
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(5) Discussion of matters relating to the proposed location, expansion,
or the provision of services encouraging location or expansion of
industries or other businesses in the area served by the public body.

(b) Before going into executive session the public agency shall vote in
public on the question and when the vote is favorable, the presiding officer
shall announce the specific purpose of the executive session. As used in
this subsection, "specific purpose” means a description of the matter to be
discussed . . . No action may be taken in executive session except to (a)
adjourn or (b) return to public session. The members of a public body may
not commit the public body to a course of action by a polling of members

(c) No_chance meeting, social meeting, or electronic communication ma
be used in circumvention of the spirit of reguirements of this chapter to act
upon a matter over which the public body has supervision, control,

jurisdiction, or advisory power.” (Emphasis added.)
81. S.C. Code Ann. § 30-4-80 states in part as follows:

“Notice of meetings of public bodies.

(a) All public bodies . . . must give written public notice of their regular
meetings at the beginning of each calendar year. The notice must include
the dates, times, and places of such meetings. Agenda, if any, for
regularly scheduled meetings must be posted on a bulletin board at the
office or meeting place of the public body at least twenty-four hours prior
to such meetings. All public bodies must post on such bulletin board
public notice for any called, special, or rescheduled meetings. Such notice
must be posted as early as is practicable but not later than twenty-four
hours before the meeting. The notice must include the agenda, date, time,
and place of the meeting. . . .

(d)Written public notice must include but need not be limited to posting a
copy of the notice at the principal office of the public body holding the
meeting or, if no such office exists, at the building in which the meeting is
to be held.

(e) All public bodies shall notify persons or organizations, local news
media, or such other news media as may request notification of the times

dates, places, and agenda of all public meetings, whether scheduled,

rescheduled, or called, and the efforts made to comply with this
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requirement must be noted in the minutes of the meetings. (Emphasis
added.)

82. S8.C. Code Ann, § 30-4-90 states in part as follows:
“Minutes of meetings of public bodies.

(a) All public bodies shall keep written minuites of all of their public
meetings. Such minutes shall include but need not be limited to:

(1) The date, time and place of the meeting.

(2) The members of the public body recorded as either present or
absent.

(3} The substance of all matters proposed, discussed or decided and, at
the request of any member, a record, by an individual member, of any
votes taken.

(4) Any other information that any member of the public body requests
be included or reflected in the minutes.

(b) The minutes shall be public records and shall be available within a
reasonable time after the meeting . . ..”

(c) All or any part of a meeting of a public body may be recorded by any
person in attendance by means of a tape recorder or any other means of
sonic or video reproduction . . ..”

83. S.C. Code Ann. § 30-4-100 states in part as follows:
“Injunctive relief; costs and attorney's fees.

(a) Any citizen of the State may apply to the circnit court for either or
both a declaratory judgment and injunctive relief to enforce the provisions
of this chapter in appropriate cases as long as such application is made no
later than one year following the date on which the alleged violation
occurs or one year after a public vote in public session, whichever comes
later. The court may order equitable relief as it considers appropriate, and
a violation of this chapter must be considered to be an irreparable injury
for which no adequate remedy at law exists.

(b) If a person or entity seeking such relief prevails, he or it may be
awarded reasonable attorney fees and other costs of litigation. If such
person or entity prevails in part, the court may in its discretion award him
or it reasonable attorney fees or an appropriate portion thereof.”

84. S.C. Code Ann. § 30-4-100 states in part as follows:

“Penalties.
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Any person or group of persons who willfully violates the provisions of
this chapter shall be deemed guilty of a misdemeanor and upon conviction
shall be fined not more than one hundred dollars or imprisoned for not
more than thirty days for the first offense, shall be fined not more than two
hundred dollars or imprisoned for not more than sixty days for the second
offense and shal! be fined three hundred dollars or imprisoned for not
more than ninety days for the third or subsequent offense.”

C. State and Municipal Procurement Laws

85. S.C. Code Sec. 11-35-50 requires political subdivisions such as the Town of
Summerville to adopt and utilize “procedures embodying sound principles of appropriately

competitive procurement no later than July 1, 1983:”

86. On May 9, 2012, the Town of Summerville repealed its Code of Ordinances Article
V, Division 2, entitled “Purchasing” in its entirety and replaced it with a new Ordinance (Ord 12-

030F) which, although it has been enacted, has not yet been codified (“Purchasing Ordinance”).

87. Regarding bids over $25,000 in public funds, the Town’s Purchasing Ordinance
requires competitive bids, meaning there must be more than one bid to award a bid. Sec 2-323
(c)(8) states "The invitation for bids shall set forth the evaluation criteria to be used. No criteria
may be used in the bid evaluation that is not set forth in the invitation for bids."

88. Summerville’s Purchasing Ordinance requires in Section 2-321(e) that the designated
purchasing agent “[o]btain the most competitive prices on all purchases, contracts and services.”

89. The Purchasing Ordinance states in Section 2-322, that “[t]o maximize the
purchasing value of public funds, all procurements should be competitive, where practicable and

serve the best interest of the town.” Further, in subsection (c) thereof, pertaining to purchases of

$25,000 and over, that “purchases be made through competitive sealed bids and advertised
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through local press . . .. Purchases over $25,000 must be approved by the finance committee of

town council.”

90. Section 2-322(d) provides that “[n]othing in this section shall prohibit a higher level,
more stringent procurement method being used if it is determined by the purchaser that the
town’s best interest would be better served.” There are no further references, examples,
procedures or explanations of this section in the Purchasing Ordinance.

91. Section 2-323(c)(1) requires that “{plurchases and/or contracts valued at $25,000 or

greater shall be awarded by competitive, sealed bidding, except as may be-provided elsewhere in

this chapter.”

92. Section 2-323(c) (12) provides that “[t]he bid shall be awarded with reasonable

prompiness by notice to the most responsive, responsible bidder whose bid meets the

requirements and specifications and any other award criteria set forth in the invitation for bids,

and in the best fntercst of the town.” (Emphasis added.)

93. Section 2-323(c)(17) provides that “[p]rocurements costing more than $25,000 shall
be accomplished by purchase orders in accordance with departmental procedures with supporting

bid award documents and source justification and/or written rationale as to why the procurement

may be considered under other procurement methods as provided elsewhere within this chapter,

or more specifically, considered as a sole source procurement, sensitive procurement, emergency
procurement, procuremnent through the State of South Carolina or one of its agencies-or
procurement through an existing town contract. Supporting bid award documents should include
bid tabulation and a concise statement as to the reasons for the bid award recommendation.

Purchase orders more than $25,000 must be approved by the finance committee of town

council.” (Emphasis added.)
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94, Section 2-324, entitled “Competitive bidding; exceptions,” provides that

“[clompetitive bidding is required on all purchases exceeding $2,500 with the following

quoted above).”

‘

exceptions: [list of five exceptions that correspond to those described in Section 2-323(c) (17)

95. S8.C. Code Ann. Sec. 1 1-35-1520(13), entitled “Minor Informalities and Irregularities
o in Bids,”

states that immaterial variation from the exact requirements of an invitation for bids
having no effect or merely a trivial or negligible effect on total bid price, quality,

quantity,
delivery or performance may be waived by a procurement officer.

96. S.C. Regulation 19-445.2070(A) provides: “Rejection of Individual Bids. A,

General Application. Any bid which fails to conform to the essential requirements of the

invitation for bids ghall be rejected.” (Emphasis added.)

97. S.C. Code Ann. Sec. 11-35-1530(1) provides that the provisions of S.C. Code Ann,
Sec. 11

-35-1520(13) and S.C. Regulation 19-445.2070(A), both quoted above, apply to Requests
for Proposals as well as to Invitations for Bids.

V. GENERAL FACTUAL ALLEGATIONS

A. AGREEMENTS
08.

This lawsuit is based in part on putported contractnal agreements between and
among the Defendants which are invalid and void ab i

nitio, including but not limited to each of
the following:
(I) “PUBLIC-PRIVATE PARTNERSHIP AGREEMENT”
95.  On July 9, 2014, the Town of Summerville, the RDC and the Developer signed a

purported agreement and contract entitled a “PARTICIPATION AGREEMENT” and a
“PUBLIC-PRIVATE PARTNERSHIP AGREEMENT [

“Partnership Agreement”] BETWEEN
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TOWN OF SUMMERVILLE, TOWN OF SUMMERVILLE REDEVELOPMENT
CORPORATION AND APPLEGATE & CO.” (the “PARTIES™), a copy of which is attached
hereto as Exhibit “A" and incorporated herein by reference. This Partnership Agreement causes
the Town of Summerville and the RDC to be “partners™ with the Developer, which is a private
entity owned and controlled and that may become owned and controlled by persons unknown to
the Town and the RDC and who may be or become undesirable as partners to the Town and the
RDC. This Partnership Agreement is a “Redevelopment Contract” as defined by SC Code
Section 31-10-20(14), and causes the Town aﬁd the RDC to contribute property, including real
property and millions of dollars of loans, interest free and unsecured, to the Developer in a joint
venture for the purpose and with the intended effect of making profits for the Developer, a
private for-profit entity, the Town and the RDC. In this Partnership Agreement, Applegate & Co.
is a “Redeveloper” within the meaning of Section 31-10-20(11).
100.  The Partnership Agreement states that:
A, The Town owns 1.58 acres of property (“TOWN PROPERTY”) in downtown
Summerville and solicited a Request-for-Proposals (“RFP™) for private

development of the TOWN PROPERTY:

B. The Town received a proposal from the Developer “for a mixed-use development
that includes a hotel, residential units and retail space;”

C. The Developer has entered into a contract to purchase .65 acres adjacent to the
TOWN PROPERTY;

D. The Town “established the RDC to facilitate financing and funding for various . .
. development projects . . . and desires to create a partnership to provide for the
efficient and timely development of the proposed project” (emphasis added);

E. The Developer will “construct a new mixed-use project” (“Project™) . . . that will
include both private and public improvements . . ., expected [to cost}
approximately $20,000,000 . . .»

F. The Developer entered into a éontract to purchase .65 acres or property adjacent
to the TOWN PROPERTY and that .65 acres will be combined with the TOWN
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PROPERTY to constitute the “PROJECT SITE” where the Project will be built
and operated; and

G. The Developer will “construct public improvements” and “manage and oOperate,
or cause the management and operation by means of the SPE of, [sic] the public
parking garage and conference center , . ..” Partnership Agreement, at 1-2.

The “Project” reference above is a “Redevelopment Project” as defined by S.C. Code Section 31-
10-20(14),

101.  The Partnership Agreement defines the “PRIVATE IMPROVEMENTS” portion
of the Project as “privately-owned improvements” consisting of the following: (a) a “hotel of
approximately 74,000 square feet, containing no less than 65 rooms . . . retail and restaurant
space , . . and a rooftop bar” and (b) “approximately 34 residential condominjum units and
shared common space.” Partnership Agreement, at 2. The Request for Proposal (“RFP”) by' the
Town did not include a request for condominium or'residential housing units (“condominiums”
or “residential units™).

102.  The Partnership Agreement defines the “PUBLIC IMPROVEMENTS” portion of
the Project as “publicly-owned improvements,” with the PROIECT SITE consisting of the
following: (a) “Conference Center,” with at least 10,000 square feet of conference/event space;
(b) “Parking facilities and parking garage,” with at least 179 spaces. Partnership Agreement, at
2-3.

103.  The Partnership Agreement requires that the Town of Summerville do the
following: “[sJubject to approval of its Bond Counsel and closing on bond financing”: (a) convey
to the RDC the TOWN PROPERTY by deed for use for the PROJ ECT; and (b) gift to the RDC a

grant of $8,950,000 “for purposes of participation in the PROJECT . . .. “Partnership Agreement

at 3,
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104.  The Partnership Agreement requires that the RDC do the following:

A “Subject to approval of the TOWN’s Bond Counsel and closing on bond
financing” provide “GAP FINANCING” consisting of “an unsecured loan to the
Developer or the SPE with a limited, subordinate personal uarantee of Arthur H.
Applegate . . . ending upon completion of construction of the Hotel, Parking Garage, and
Conference Center” in the amount of $3,750,000 to be repaid by the Developer as
follows:

(1) “[Alt no interest_for a period of 24 months to assist i financing the
PRIVATE IMPROVEMENTS:”

@) Making interest payments of 3.75% to the RDC at the end of 24 months
“until the DEVELOPER or the SPE obtains permanent financing for the
PROJECT:” and

(3) “[Blased on the terms of the construction loan for the PROJECT, with
final payoff of the GAP LOAN no later than final maturity of the Developer’s
construction loan . . ..” (emphasis added);

B. Make a “PUBLIC IMPROVEMENTS INVESTMENT" in the PROJECT by:

(1) Conveying a portion of the TOWN PROPERTY to the Developer or the
SPE;

) Funding up to $5,200,000 to pay costs of the PUBLIC
IMPROVEMENTS; and

C. Lease up to 55 parking spaces to the Developer or the SPE for twenty
years “to support the residential portion of the project,” with the Developer or the SPE
purchasing those parking spaces within twenty years. Partnership Agreement, at 3-4.

105.  The Partnership Agreement states that regarding the repayment of the $3,750,000

loaned by the RDC to the Developer or the SPE, with required interest, the “RDC agrees to

maintain a subordinate position to the Construction Lender and the Equity Investors with respect
to the” PRIVATE IMPROVEMENTS; and that “this [Partnership] Agreement and its exhibits
may be collaterally assigned to the construction lender.” Partnership Agreement, at 7 (emphasis
added).
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106. The Agreement requires a “PROPERTY SWAP” by the Town, the RDC and the
Developer, as follows: “. . . the PARTIES shall [exchange] title to certain property within the
PROJECT SITE. . .. The DEVELOPER wil] form a special purpose entity (“SPE”) to acquire
and transfer title and own and operate the PROJECT SITE . .. resulting in the RDC owning the
parcel that will contain the parking garage and the parcel that will contain the conference center,
and the SPE owning the remaining parcel(s).” Partnership Agreement, at 5.

107.  The Partnership Agreement states in part the following regarding “site and
architectural design™

“The project site and architectural design will be based on the conceptual

[sic] provided in Exhibit F . . .. Prior to submission for review and

approval to any required public agency for permitting or certificate of
appropriateness, DEVELOPER will submit a final desj n_for both the
PRIVATE and PUBLIC IMPROVEMENTS to the RDC for review and

approval,

DEVELOPER agrees that all development, construction, operation and
leasing of the PROJECT will be done in accordance with all applicable
laws, rules, orders, ordinances, regulations and legal requirements of all
governmental or quasi-governmental cntities, agencies or instrumentalities
relating to the development, use or condition of the PROJECT.. .”

Partnership Agreement, at 5-6 (emphasis added).

108. The Partnership Agreement requires that “should the PROJECT not proceed to

construction as a result of default of this [Partnership] Agreement by the TOWN or RDC, the

RDC agrees to pay the DEVELOPER for those preconstruction costs incurred for the PUBLIC

IMPROVEMENTS and for PRIVATE IMPROVEMENTS by the DEVELOPER or the SPE . ..

up to ... $400,000)...” Partnership Agreement, at 7 (emphasis added).

109.  Paragraph 11 of the Partnership Agreement states in part as follows:

“ISSUANCE OF LIMITED OBLIGATION BONDS. . . . “[TJhe
PARTIES acknowledge that the obligations of the Town and the RDC
hereinunder are contingent upon the TOWN’s ability to issue, upon
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reasonable terms and conditions and at reasonable rates of interest,
hospitality fee revenue bonds in an amount sufficient, together with other
funds (if any) of the TOWN identified by the TOWN for such purpose, to
fund the GAP LOAN and the costs of the PUBLIC IMPROVEMENTS, all
of which shall be of a nature which satisfies the criteria set forth in Section
6-1-730 of the Code of Laws of South Carolina 1976, as amended.”
{Emphasis added.)

110. Paragraph 15b of the Partnership Agreement states in part that the “RDC
represents to the TOWN and the DEVELOPER that it has. full power and authority to do

business in the State of South Carolina and to :perform_its obligations under, as and whcn

required by this [Partnership] Agreement and shall . . . continue to have such power and

authority throughout the term of this [Partnership] Apreement.” Partnership Agreement, at 8-9
(emphasis added).

[11.  Paragraph 15h of the Pal"tnership Agreement states that the “DEVELOPER may
not assign its rights in this [Partnership] Agreement without the prior written consent of the
TOWN and the RDC.” Partnership Agreement, at 9. The Partnership Agreement does not
prevent, restrict or limit the ability of the Developer or the SPE to sell ownership or control of
itself to any third party without the consent of the Town or the RDC. The Partnership Agreement
exposes the Town of Summerville and the RDC to liability, potentially unlimited, for wrongful
acts by the Developer and/or the SPE, and does not require the Developer or the SPE to

indemnify the Town or the RDC for damages caused them’by the wrongful acts of the

Developer.
112.  The Partnership Agreement was signed on behalf of the RDC by its Chairman, but

not by any other person or entity on behalf of the RDC., Partnership Agreement, at 10.
113.  Exhibit “A” to the Partnership Agreement consists of a “Project Site Hlustration,™

which defines the land area of the PROJECT SITE referenced above.
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114.

(2) “PARKING GARAGE/CONFERENCE CENTER
OPERATION AGREEMENT”

Exhibit “B” to the Partnership Agreement consists of a “PARKING GARAGE/

CONFERENCE CENTER OPERATION AGREEMENT” (“Operation Agreement”) dated July

9, 2014, between the RDC and THE DORCHESTER, LLC (“Manager™).

115.

At the time The Dorchester, LLC signed the Operation Agreement, the

Dorchester, LLC did not exist. It was incorporated on October 16, 2014.

116. The Operation Agreement states that:

A.

117.

The Town owns 1.58 acres of property (“TOWN PROPERTY™) in downtown
Summerville and solicited a “Request-for-Proposals (“RFP”) for private
development of the TOWN PROPERTY™;

The Town received a proposal from the Developer “for 2 mixed-use development
that includes a hotel, residential units and retail space”;

The Developer has entered into a contract to purchase .65 acres adjacent to the
TOWN PROPERTY; and

The Town “established the RDC to facilitate financing and funding for various. ..
- development projects . . . and to create a partnership to provide for the efficient

and timely development of the project” (emphasis added). Operation Agreement,
at 1-2.

Section 1 of the Operation Agreement states that the “RDC hereby appoints the

Manager as its exclusive independent contractor for the management of the Conference Center

and the Parking Garage, and the Manager accepts such appointment . . ..” Operation Agreement,

at 2.

118.

The Operation Agreement states in part that:

A, “The Manager shall prepare a marketing program for -the
Conference Center and the Parking Garage and shall supervise the
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marketing activities for the Conference Center and the Parking Garage
including all advertising layouts, brochures, and campaigns. Advertising
cexpenses shall be paid as operating expenses of the Conference Center

and the Parking Garage.” (Emphasis added.) Section 3(c), at 3.
B. “. .. The RDC understands that the Manager may offer discounts

of up to 50% off of the ublished rates and charses to atrons of the
hotel located on the Project Site for use of the Conference Center or
spaces in the Parking Garage.” (Emphasis added.) Section 3(d)(ii), at 3.

C.  “The Manager shall contract on behalf of the RDC . . . for the
maintenance and repair of heating and air conditioning systems and for
other extraordinary repairs . . .. In the event that repairs of an emergency
nature are required at a time when it is impractical to consult with the
RDC as to cost, the Manager is hereby authorized to contract on behalf
of the RDC to undertake such Tepairs and shall promptly notify the RDC
of such action.” Section 3(g)(ii), at 4-5 (emphasis added).

D. “The Manager is hereby authorized to purchase all materials,
cquipment, tools, appliances, supplies, and services reasonably necessary
for proper maintenance and repair of the Conference Center or the
Parking Garage.” Section 3(g)iv), at 4 (emphasis added).

E. “. .. The Manager is hereby authorized at the reasonable expense

of the Conference Ceanter or the Parking Garage, as applicable, to make
contracts for all necessary renovations, repairs, additions, or
improvements falling under the category of Capital Improvements and
outlined in the Capital Budget Plan.” Section 3(h)(i), at 4 (emphasis
added).

F. “The Manager shall make arrangements and execute any
necessary agreements for water, electricity, gas, telephone, data, CATV,
internet, sewage and trash disposal, vermin extermination, snow
removal, landscape care and related utilities and services for the
Conference Center and the Parking Garage. The Manager is hereby
authorized to make such contracts on behalf of the RDC as may be
necessary to secure such utilities and services. The expenses incurred
for such utilities and services, if any, shall be paid as operating expenses
of the Conference Center and the Parking Garage.” Section 3(i), at 4-5
(emphasis added).

G. All staffing to manage and operate the Conference Center and
Parking Garage “shall be employees of the Manager, its Affiliates, or
Subcontractors. “The compensation, including fringe benefits, of the

employees performing on-site functions shall be within the Manager’s sole
discretion. . .. The Manager shall be reimbursed for reasonable
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compensation, including fringe benefits, payable to all employees
performing on-site functions,” and for all taxes and other reasonable
expenses regarding personnel. “Such reimbursements shali be paid as
operating expenses of the Conference Center and the Parking Garage.”
Section 3(j), at 5 (emphasis added).

119.  The Operation Agreement states that “It is the expectation of the RDC that the
Manager shall . . . provide a high level of customer service to the users of the Conference Center
and the Parking Garage.” Section 3(1), at 5. This provision is illusory because it imposes no

duty on and contzins no covenant by the Manager.

b

120.  The Operation Agreement provides that “certain functions and services” of the

public conference center and garage shall be shared with the Private Improvements . . .” Section

5, at 6.

121.  Section 7 of the Operation Agreement states that “RDC has agreed to lease up to
55 spaces in the Parking Garage to the Manager on a long-term basis to support the residential
portion of the Project per the terms of the Parking Lease Agreement attached hereto as Exhibit

A.” Operation Agreement, at 6.

122, Section 9(a) of the Operation Agreement states as follows:

“During the initial one (1) year term of this Agreement, the Manager shall
be compensated for its services hereunder by the RDC by payment of a

management fee in the amount of $3,000,00 permonth ... Section 9(a),
at7.

This Operation Agreement went into effect on July 1, 2014, the date it was execnted,
123.  Section 10 of the Operation Agreement states in part as follows:

“If the Conference Center or the Parking Garage is damaged, the RDC
will promptly commence and expeditiously complete . . . any necessary
restoration. The RDC will restore the Conference Center or the Parking
Garage, as applicable, as nearly as possible to its value, condition, and
character immediately prior to the damage or destruction. The RDC will
complete the restoration as scon as reasonably possible after the date of
such damage or destruction. . .. In the event that the RDC fails promptly to
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commence and expeditiously complete any Necessary restoration, the

Mapager may proceed to restore the Conference Center or the Parking
Garage, as applicable, as nearly as possible to its value, condition,

added).

124. Section 12 of the Operation Agreement states that the “Manager may not

transfer, assign, pledge, or hypothecate . . . its rights, duties, or obligations under this Agreement

without the prior written consent of the RDC except to an Affiliate or to its lender. The RDC

shall not assign or pledge its rights under this Agreement without the prior written-consent of the

Manager.” Section 12, at 7-8. This Operation Agreement does not prevent, restrict or limit the

ability of the Manager to sell or give ownership or control of jtself to any third party and thereby

transfer its duties and obligations under this Operation Agreement to whomever or whatever

gains control or ownership of the Manager, without the consent of the RDC. Further, these

statements in Section 12 are illusory, because there is no restriction in the Operation Agreement

on the ability of any person or entity to become an Affiliate of the Manager.

125.  Section 13 of the Operation Agreement states in part as follows:

“(a) This Agreement shall be in effect for an initial term of one (1) year,
beginning on the date of execution and delivery hereof and endin one
year later. The Manager and the RDC may extend the term of this
Agreement for an additional one year period up to fifteen (15) years by
their mutual agreement on the Manager's compensation under Section 9

for such renewal term.” Section 13, at 8 (emphasis added).

126. The Operation Agreement was signed on behalf of the RDC by its Chairman,

not by any other person or entity on behalf of the RDC. Operation Agreement, at 12.

but

(3) “PARKING LEASE AGREEMENT AND PURCHASE OBLIGATION”
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127.

AGREEMENT AND PURCHASE OBLIGATION” (

Attachment “A” to the Operation Agreement consists of a “PARKING LEASE

2014, between the RDC and THE DORCHESTER, LLC (“Manager”).

128.

“Parking Lease Agreement”) dated July 9,

At the time The Dorchester, LLC signed the Parking Lease Agreement, The

Dorchester, LLC did not exist as a corporate entity recognized by the Secretary of State of South

Carolina.

129,

The Parking Lease Agreement -statcs in part that the RDC js a 501(c)(4)

organization. It is not.

130.  The Parking Lease Agreement states in part that:

131.

A. “The Town of Summerville - . . created the RDC . . . to create a

partnership to provide for the efficient and timely development of a

mixed-nse development that includes a hotel, residential units, and retaj]
space .. .;”

B. “Applegate & Co. . . . agreed in the Public-Private Partnership
Agreement . . . to construct Private Improvements . . . including
approximately 34 residential condominium units . . . and to construct
Public Improvements . . . including the Parking Garage . . . and further to
manage and operate, or cause the management and operation [sic] the
public Parking Garage . . . as detailed in the PPP Agreement by means of
[The Dorchester, LLC] pursuant to the termms of the Parking
Garage/Conference Center Operation Agreement . . .:” and

C. The “RDC has agreed . . . to lease 55 spaces in the Parking Garage

to the [The Dorchester, LLC] for a twenty (20) year term to support the
Residential Units per the terms of this Lease;" and

D. The “RDC has agreed to sell and the Tenant has agreed to purchase
35 spaces in the Parking Garage . . ;" Parking Lease Agreement, at |.

The Parking Lease Agreement states in part that:

A. The “RDC leases to [The Dorchester, LLC] and [The Dorchester,
LLC] hereby leases from the RDC . . . fifty-five (55) parking

Spaces . . . for a period of twenty (20) years commencing on [date
not stated]; Parking Lease Agreement, at 1.
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“. .. [Tlhe RDC hereby agrees to sell to [The Dorchester, LLC),
and [The Dorchester, LLC] hereby agrees to purchase from the
RDC. .. all or any portion of the (55 parking spaces] . . .;”

“. .. Tenant shall have the exclusive use of the [55 parking spaces]
for the operation and maintenance by Tenant of automobile
parking spaces to be sublet to owners of the Residential Units and
for any other associated lawful purposes:” and

The RDC shall maintain Commercial Property insurance,
Commercial General Liability insurance and other insurance for
the benpefit of the RDC and The Dorchester, LLC. (Emphasis
added.) Parking Lease Agreement, at 1-4.

132. The Parkirig Lease Agreement requires the RDC to indemnify and save _harmless

The Dorchester, LLC from losses, by stating as follows:

A.

“The RDC shall indemnify and save harmless [The Dorchester,
LLC] from all direct loss or damage for personal and bodily injury
and tangible property damage (including reasonable attorneys’
fees) arising out of negligence or willful misconduct of the RDC,
its officers, agents, employees, independent contractors or invitees,
or the failure by the RDC to perform its obligations under this
Lease . . ..” Paragraph 13, at 5 (emphasis added);

“ENVIRONMENTAL MATTERS. . .. The RDC shall and hereby
does indemnify [The Dorchester, L1.C] and hold [The Dorchester,
LLC] harmless from and against any and all expense, loss, and
liability (including, without limitation, any and all legal and
professional fees and costs incurred by [The Dorchester, LLC] in
connection therewith) suffered by [The Dorchester, LLC} by
reason of historic site operations and/or conditions occurring prior
to the Effective Date of this Lease, or by reason of contamination
on, at or emanating from the Property by reason of the storage,
generation, release, handling, treatment, transportation, disposal, or
arrangement for transportation or disposal, of any Hazardous
Materials (whether accidental, intentional, or negligent) by the
RDC or the RDC’s employees, agents or contractors . . . "
Paragraph 15, at 6-7 (emphasis added); and

“. .. [Elach party agrees to defend. indemnify and hold the other
harmless from and against any claims by any broker, agent or other
person claiming a commission or other form of compensation by
virtue of having dealt with the indemnitor with regard to this
Lease.” Paragraph 28, at 9 (emphasis added).
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133, The Parking Lease Agreement requires the RDC to pay costs and expenses
associated with the parking garage, including for taxes; insurance; debt service; repair,
maintenance and operation expenses‘ related to the Premises; and “any other costs . .,
paragraphs 15-16, at 7; and that the RDC “provide all routine repairs and maintenance to the
Premises including, withoqt limitation, painting, cleaning, removal of trash and debris, and
routine repairs to the parking surface of the Premises.” In contrast, The Dorchester, LLC's
“costs and expenses . . . shall be strictly limited to obtaining and maintaining such insurance |
policies as are required pursuant to” the Parking Lease Agreement. Paragraph 15, at 7.

134.  The Parking Lease Agreement provides that The Dorchester, LLC “may terminate

this Lease, in whole or in part, with 30 days’ notice to the RDC at any time during the Term of

this lease upon payment to the RDC or one month'

S rent as an early termination fee.” Paragraph

20, at 8 (emphasis added). In contrast, the “RDC may not terminate this I ease prior to its stated
expiration except upon a Tenant Default [after a ten day Opportunity to cure any Tenant default)

and upon ninety (90) days written notice to the Tenant.” Paragraphs 18, 20, at 8.

135.  The Parking Lease Agreement was signed on behalf of the RDC by its Chairman,

but not by any ather person or entity on behalf of the RDC,

(4) “GRANT AND PROPERTY CONVEYANCE AGREEMENT”

136.  Exhibit “C” to the Partnership Agreement consists of a “GRANT AND
PROPERTY CONVEYANCE AGREEMENT FOR TOURISM AND OTHER ECONOMIC

DEVELOPMENT PROJECTS” (“Property Conveyance Agreement™), dated July 9, 2014,

between the Town of Summerville and the RDC,

137.  This Property Conveyance Agreement states in part as follows;
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A. The “TOWN and the RDC determined that the
development of [sic] mixed-use project that includes a hotel, retail space, a
conference center, residential units, and a parking garage .
(*"PROJECT”) would provide tourism related and other economic
development benefits vital to the continued revitalization of downtown,
improving services to residents, enhancing the economic development of
the Town of Summerville, and providing facilitics that will host
conferences and special events that will attract visitors from outside of the
Summerville community;”

B. The “TOWN owns approximately 1.58 acres of property . .
- that is necessary for the development of the PROJECT:”

C. On July 9, 2014, the “TOWN passed Ordinance No,
[sicl, approving actions necessary to support the PROJECT, including the
execution of a Public-Private Partnership. Agreement between the TOWN,
the RDC and Applegate & Co. (. . . “PPP AGREEMENT") to leverage
and maximize private investment, the construction of public
improvements, and the granting of funds to the RDC for the PROIJECT;”

D.  “The TOWN agrees to convey by deed fee simple title of
the TOWN PROPERTY to the RDC for purposes of developing the
PROIECT;”

E. “The TOWN agrees to provide a grant to the RDC in the
total amount of . . . $5,200,000 for the purpose of funding the development
of the Public Improvements of the PROJECT, including a conference
center, parking garage and associated streetscape as further defined in the

PPP AGREEMENT;”

E. “The TOWN agrees to provide a grant to the RDC in the
total amount of . . . $3,750,000 for the purpose of downtown economic
development activities, as further defined in the PPP AGREEMENT: and

G. “The RDC agrees to utilize the PROPERTY and grant
funds provided in this Agreement for the purposes of the PROJECT.”

138. The Property Conveyance Agreement was signed on behalf of the RDC by its

Chairman but not by any other person or entity on behalf of the RDC.

(3) “PROMISSORY NOTE/LOAN AGREEMENT”
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Agreement “and any penalties for late payment with a personal
guarantee by Arthur H. Applegate; subject . . . to the following
limitations:

1. This guarantee shall be effective . . . only for the period of
time beginning with the first disbursement of funds . . . and

shall terminate in full upon completion of construction of the
Hotel, the Parking Garage, and the Conference Center . . 5"

[and]

2, The obligation of the guarantor . . . is junior and _subordinate

to the obligations of the puarantor to the Construction lender

and the Equity Investors . . . which obligations shall be, and

shall remain, prior and superior to the obligation of the
guarantor hereunder.” (Emphasis added.)

(7) “The Dorchester Estimated Public Improvements Budget”

144. Exhibit “E” to the Partnership Agreement consists of an “Estimated Public
Improvements Budget” showing, inter alia, that the RDC would pay $260,000 to a private entity
as a “Development Fee.”

(8) “Conceptual Site and Architectural INustrations™

145.  Exhibit “F” to the Partnership Agreement consisis of eight “Conceptual Site and

Architectural Illustrations.”
B. CHRONOLOGICAL HISTORY OF EVENTS

146. While a candidate for Mayor of Summerville in 2011, Defendant Collins
announced that as Mayor he would build a boutique hotel in downtown Snmmerville (the
“boutique hotel project” or “Hotel project™). After his election in 2011, Defendant Collins
orchestrated and contrived actions, some unlawful and some shams, to accomplish that campaign
pledge, in conspiracy with other Defendants and for the special benefit of private parties,

including real estate developers and others. These actions included, but were not limited to,
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onlawfully diverting, using and expending public funds for private purposes; pledging the
Town’s full faith and credit for private purposes; conducting private, secret meetings that by law
were required to be public: holding meetings confidentially and without proper notice;
appointing and using the services of an advisory committee that met, deliberated, provided
recommendations and advice to the Town and its consultants, and otherwise conducted Town
business, in secret; obscuring and withholding information from the public, including the fact
that the costs of the public portion of the Hotel project had more than doubled; misleading,
defaming, intimidating and bullying citizens 1o prevent or impede their ability to exercise their
rights, influence public opinion and oppose Defendants’ actions; purporting to cause the Town of
Summerville to enter into a “partnership” with private parties: executing invalid contracts on
behalf of governmental entities: making unlawful pledges of public assets and indemnification
by government entities to private interests in purported contracts; unlawfully delegating
authority; exerting and attempting to exert improper influence on governmental decision makers;
failing to follow required substantive and procedural laws; engaging in dual office holding; and
exposing taxpayers to excessive, unnecessary, unlawful and unjustified risks,

147.  During 2012 and through the present, members of the Summerville Town Council
and its governmental subdijvisions frequently and excessively have excused themselves from
public meetings to confer “behind closed doors” in “executive sessions,” to discuss and reach
consensus on issues pertaining to the boutique hotel project. The only information provided to
the Plaintiffs and the rest of the Public regarding these executive session discussions was that
they pertained to an “economic development or redevelopment project,” the leasing of
properties, the sale of real estate or a proposed mastez_' Plan. Despite statements made for the

record upon returning from executive sessions that no actions had been taken, ordinances,
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motions and resolutions pertaining to an “economic development or redevelopment plan”.
invariably followed. For example, on December 18, 2013, the Town Council held a Special
Meeting during which members excused themselves into executive session. Upon re-
adjournment of the public special meeting from the executive session, Town Council authorized
the Mayor “to enter into non-binding negotiations with the company that recently submitted an
economic development proposal.” The minutes of the meeting state that “Council retumed to
public session . . . and announced that no action was taken” during the executive session.
Plaintiffs ;mw know that the words “economic development proposal” meant the boutique hotel
project proposed by Defendant Applegate in response to the Town’s Request for Proposal
published on November 10, 2013, and the “company” meant Defendant Applegate & Co.

148.  On information and belief, during 2012 through November 10, 2013, Defendant
Collins asked three or more experienced hotel developers, including Defendant Applegate, who
has participated in many real estate development projects in the Town of Summerville, to build a
privately financed boutique hotel on 1.58 acres of land owned by the Town of Summerville near
the intersection of West Richardson Avenue and Cedar Street in Summerville. Each developer |
consulted declined to build a boutique hotel at that location because it was not economically
feasible to do so.

149.  Unabie to get a private developer to finance the boutique hotel at that location, on
October 7, 2013, Defendant Town of Summerville contracted with the Lawrence Group,
headquartered in Charlotte, North Carolina, “for the development of a master plan for the Town
of Summerville,” On information and belief, the Lawrence Group is a “redeve]opn;ent
specialist” and was hired to develop a “master plan” for the following purposes, in whole or in

part: (a) instructing the Town with respect to the steps necessary to create a “redevelopment
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commission,” as defined in the South Carolina Community Development Law, that would take
advantage of state laws granting extraordinary powers to these organizations with respect to
areas the Town desires to designate as “blighted” or “conservation areas;” (b) instructing the
Town with respect to creating a “Vision Plan,” that contains all of the development projects
desired to be undertaken by the Town Council without public hearings in areas that the Town
desires to designate as “blighted” or as “conservation areas;” (c) instructing the Town how to
take the steps necessary to enable the Town to participate in financing the boutique hotel project

and other projects with a private developer on lands the Town desires to designate as “blighted”

-or as “conservation areas;” and (d) enabling the Town to rezone areas it desires to designate as

“blighted” or as “conservation areas” from mixed-residential to commercial, all with little or no

prior public awareness, input or scrutiny.

150. The Town’s only authorized procurement method relevant to the Hote] project is
the “Invitation for Bid” method. The “Request for Proposal” (“RFP") method of procurement,
commonly used by go;fernments for capital improvements, is not mentioned or authorized in the
Town’s Purchasing Ordinance. Nevertheless, and despite the Town’s lack of authority to do so,
on November 10, 2013, the Town of Summerville published in the Charleston Post and Courier
newspaper a Request for Proposal, in Ad # 1065489, stating as follows:

“REQUEST FOR PROPOSAL The Town of Summerville owns a 1,58
acre tract of land in the downtown historic district. We are seeking
developers with hotel experience interested in building a boutique hotel on
this property as a private-public partnership with the town. Interested
developers should outline the size and design of the hotel they would
build, number of rooms, on-site restaurant/lounge, and number of parking
spaces they could provide. Proposal should also consider the possibility of
a conference center on that site that could accommodate 300 people for a
seated dinner. Interested parties shounld outline their plan for financing the
venture.” Interested parties were instructed to submit their qualifications,
references and proposals to Lisa Wallace, Director of Administrative
Services no later than 5:00 p.m. on Friday, December 6, 2013.”
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151, S.C. Code Sec. 11-35-50 requires political subdivisions such as the Town of
Summerville to adopt and utilize “procedures embodying sound principlcs.of appropriately
competitive procurement no later than July 1, 1983.” The Purchasing Ordinance adopted by the
Town did nol authorize the Request for Proposal method of procurement. Therelore, any
procurement by the RFP method, including the publication of the RFP quoted above and the
award of the development contract 10 Applegate, is unlawful and ultea vires, Moreover, the
Partncrship Agreement and all other contracts and agreements emanating from the unauthorized
award are illegal, invalid and void ab initio. See Sloan v. Greenville Hospital System, et al.,

Case No. 03-CP-23-3785 (May 12, 2008) (unpublished opinion).

152, The RFP was published only once, in violation of S.C. Code Ann. § 31-10-110(c). .
The RFP did not mention or request a proposal for any condominiums or any other residential
units even though Town officials, including Collins, knew Applegate wanted and intended to
build condominiums and would respond to the RFP with a proposal to build condominiums, in
order to enable Applegate to be awarded the Hotel project by being the only responder to the
RFP who proposed condominiums. The Request for Proposal was published on Sunday,
November 10, 2013, which was 18 days before the Thanksgiving holiday on November 28,
2013. Interested developers were given only 26 calendar days (18 business days), until
December 6, 2013, to respond to the RFP, with Veterans’ Day, Thanksgiving and Hanukkah
holidays intervening.

153. The Town of Summerville received only one proposal pursuant to the RFP, from
Applegate & Co. That response was a comprehensive 18-page document that included
references to discussions with two prospective construction lenders, a named general contractor,

a “development team,” “equity partners,” 11 Ppages of pro forma projected costs and revenues for
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each component of the complex (hotel, parking garage, etc.) as well as drawings and renderings

of the proposed development, and that states in part as follows:

“Enclosed . . . is a proposal . . . to develop a mixed use project on a 1.58
acre tract of land owned by the Town and an adjacent .658 acre tract of
land that Applegate & Co. has under contract in the downtown historic
district. The project consists of a 66 room boutique hotel, a restaurant, a
roof top bar, a roof top terrace, retail Space, a conference center with
seating capacity for a three hundred person seated dinner, thirty-four high
end residential units, a one hundred and fifty-seven space parking deck
and twenty-nine surface spaces.” (Emphasis added.)

154.  The 1.58-acre tract of land owned by the Town and the .658-acre tract of land

purchased or to be purchased by Defendant Applegate & Co. are adjacent properties in the

official historical district of Summerville.

155. Applegate’s proposal, dated December 6, 2013, included, in addition to al of the

requirements of the RFP, “thirty-four high end residential units” (i.e., condominiums).

Residential units were not included in the RFP. The proposal also stated that Applegate & Co,

“has under contract” an “adjacent .658 acre tract of land in the downtown historic district.” That

tract of land is Applegate’s proposed site for the condominiums.

156. The inclusion in Applegate’s response to the RFP of 34 high-end residential units

rendered Applegate’s proposal non—respohsive, according to, inter alia, S.C. Code Ann, Sec. 11-

35-1520 (13) (Competitive Sealed Bidding — Minor Informalities and Irregularities in Bids) and

S.C. Regulation 19-445.2070(A) thercunder, which provides as follows; “Rejection of Individual

Bids. A. General Application, Any bid which fails to conform to the essential requirements of
the invitation for bids shall be rejected. “(Emphasis added.) The addition of 34 condominium

units in Applegate’s proposal caused it to fail to conform to the essential elements of the Town’s

RFP,
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157. The award to Applegate also violated Section 2-323(c) (12) of the Town’s
Purchasing Ordinance, which provides that “[t]he bid shall be awarded with reasonable
prompiness by notice to the most responsive, responsible bidder whose bid meets the
requirements and specifications and any other award criteria set forth in the invitation for bids,
and in the best interests of the town.” (Emphasis added).

158. If “residential units” (i.e., condominiums) were desired by the Town or necessary
to make the boutique hotel project viable and to procure competirig bids, the Town should have
issued a new RFP that included residential units, -By failing to do so, the Town deprived itself,
the Plaintiffs, other citizens and taxpayers and other bidders, including qualified minority
bidders, of the benefits of free and open competition, and deliberately enabled and facilitated
Applegate being awarded the Hotel project by helping to ensure that only Applegate responded
to the RFP with a proposal to build condominiums,

159. By depriving itself, the Plaintiffs and other citizens and taxpayers, as well as other
bidders, of the benefits of free and open competition, the Town violated Sections 2-321(e), 2-
322(c) and 2-323(c) (17) of its own Purchasing Ordinance which require competitive
procurement.

160. Because the Town’s acceptance of Applegate’s non-responsive proposal violated
the Summerville’s Purchasing Ordinance, the PPPA and all other contracts and agreements
emanating from the unlawful award are illegal, invalid, ultra vires and void ab initio.

161. On information and belief and based in part on the following factors, the Town
and/or one or more of the other Defendants gave Applegate information about the RFP before
the issuance of the RFP; unfairly, uncompetively, discriminatorily and illegally helped Applegate

be awarded the Hotel project; and assured Applegate that he and it would win the bid in advance
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of the submission of Applegate’s proposal: (a) the Town limited the time for submission of bids
when there was no need to do so, thereby creating a situation where only thosé with advance
information had a'dequate time to.prepare bids or proposals; (b) the Town failed to assure that a
sufficient number of potential competitors was aware of the solicitation by publishing the RFP
on a Sunday and during a holiday season which included Veterans® Day, Thanksgiving and
Hanukkah; (c) the Town received only one proposal pursuant to its RFP, and that proposal was
non-responsive; (d) the Town accepted the non-responsive proposal, in violation of its own
Purchasing Ordinance which requires competitive bidding; (e) the extensive work evident in the
comprehensive proposal submitted by Applegate could not have been completed in the time
allowed without advance information about the RFP; and (f) Applegate’s hiring of an architect
and others to prepare a proposal for the Hotel project including condosminiums several weeks
before the Town’s issuance of the REP, and Applegate’s purchase in advance of submission of
its proposal of a contract to buy the tract of land on which the condominiums were to be built

show advance knowledge that the Town would accept a non-responsive proposal that incuded

condominiums.

162. On information and belief, based on the foregoing factors, the award of the

development contract to Applegate for the Hotel project resulted from anti-competitive collusian,

bid rigging and/or fraud between the Developer and one or more other Defendants.

163. Anti-competitive collusion, bid rigging and/or fraud in the procurerment process
violate Summerville’s Purchasing Ordinance Section 2-321(e), Section 2-322 and subsection (c)
thereof, and Section 2-323(c) (17), which require competitive procurement, and inure to the
detriment of taxpayers, for whose benefit the competitive bidding requirements of the Purchasing

Ordinance were enacted.
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164. Because the anti-competitive conduct described above viclates Summerville’s
Purchasing Ordinance, the Partnership Agreement and all other contracts and agreements

emanating from that conduct are illegal, invalid, ultra vires and void ab initio.

165. This case demonstrates why procurement laws are essential to good government
and how much can go wrong when government officials fail to enact procurement laws or fai! to
comply with the laws they have enacted. The only proposal Summerville ended up with was
materially non-responsive and non-competitive, and, as described. below, was followed by a
contract and other agreements_that were negotiated in secret; decidedly adverse-to the Town’s
best interests, based on an illegal RFP and otherwise in violation of law. None of the goals of
the Purchasing Ordinance were achieved, and other bidders were not given an opportunity to bid

on the project, due to the Defendants’ unlawful conduct.

166. On July 9, 2014, the Summerville Town Council authorized Defendant Collins to
sign the Partnership Agreement with Defendant Applegate and the Town of Summerville
Redevelopment Corporation, providing for a $30 million hotel/condominivm complex, financed
in part with $10 million in Town revenue bonds. This Partnership Agreement and its exhibits
were based on and emanated from the Town’s illegal RFP and acceptance of Defendant
Applegate’s non-responsive proposal submitted pursuam to the RFP,

167. There were no public hearings regarding the Hotel project or the Partnership

Agreement.

168. The response to the RFP by Applegate & Co. included in part the following

“financing and transactional structure” proposal:

“. .. Without limited guarantees from the Town of Summerville and firm
lease commitments, the ability to finance the project would be extremely
remote. Because what is being proposed for the site has no precedent,
there are no available comps to be used to appraise the project. While the
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development team is extremely bullish on the probability of success, the
bullish stance is based upon intuitive intangibles that come from many
years of development experience and numerous successful projects.
Unfortunately, commercial banks do not make loans based upon a
developer’s intuition and past success. The project is ideally suited to be a

model private-public partnership.

Applegate & Co, is attempting to structure the deal in such a way that the
base case would, at worst, result in a revenue neutral outcome for the
Town. ... and, at best, would result in substantial economic benefits to the
Town. . .. All net revenue produced from the garage and the conference
center would be paid to the Town on a monthly basis. . .. The Pro forma
Iebate to the town is currently projected to be $12,917 per month from the
garage and $18.750 per month from the conference center. The Town’s
portion of the property taxes is projected to be $9,672 annually for the
garage and $11,160 annually for the conference center. . .. The spoasor/
developer would look to the Towa to contribute the 1.58 acre tract owned
by the Town in exchange for an ownership interest in the Hotel, . ..

- . . Based upon hard costs the total annual tax on the Hotel would be
$368,628. It should be noted that a significantly lower property tax has
been used for the Hotel operating Pro forma. It was based upon a lower
assessed value and some type of tax relief. If the Hotel, in fact, had to pay
taxes of $368.628, it would significantly reduce the viability of the project.
It would further be proposed that the Town would provide a limited
guaranty for that portion of the construction loan pertaining to the Hotel. .

"

It is anticipated that the bank providing the construction financing wiil do
so based upon equity in the amount of 20% of the total project cost
($6,056,725) and the bank making a loan for 80% of the total project cost
($24,226,901). Applegate & Co., the Town’s land, and local partners will

provide the required equity.” (Emphasis added.)

169.  Upon information and belief, Defendant Applegate & Co. contracted to acquire the
.658-acre tract adjacent to the location of the proposed boutique hotel project prior to its
submission to the Town of a response to the RFP on December 6, 2013, because Defendant
Applegate had received assurances from one or more of the Defendants in advance of the RFP or
submission of Defendant Applegate’s response to the RFP that Defendant Applegate & Co.

would win the bid. In addition, Defendant Collins stated in August, 2014, that he had named the
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boutique hotel "The Dorchester," which is the name Defendant Applegate & Co. had used for the
boutique hotel project in its bid submission in response to the Town’s RFP on December 6, 2013,
In addition, upon information and belief, the submission included a picture of a complex

boutique hotel project design at the comer of South Cedar Street and Richardson Avenue in
Summerville that was enabled by Defendant Applegate’s having been informed about the
content, location and timing of the RFP before the RFP was advertised, thereby causing
Defendant Applegate to have started creating that design before the publication of the RFP.
Therefore, the award of the bid to Defendant Applegate & Co, resulted- from_anticompetitive
collusion, bid rigging and/or fraud between the Developer and the Town.

170. On May 14, 2014, the Town of Summerville did the following 1o advance the

boutigue hotel project:

A. Introduced as a first reading an ordinance to create a “redevelopment commission”
called the “Town of Summerville Redevelopment Commission,” pursuant to SC Code
Section 31-10-30;

B. Discussed a “proposed economic development project,” which was “code” for the
boutique hotel project, in an executive session that lasted 51 minutes; those
discussions are unknown to the public; and

C. Passed a second and figal reading of an ordinance to change the zoning of property on
West Richardson Avenue in Summervilie owned by the Town, from B2
“Neighborhood Business Center” to B3 “General Business,”

These actions were taken without the public being aware that their purpose was to

arrange, advance and finance the boutique hote! project and other projects Town Council may
decide to implement in the future through the mechanism of a redevelopment corporation., Upon

information and belief, this first reading of the ordinance to create the RDC was taken without

the Town having published notice as required by law.
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I71.  On May 28, 2014, the Town held a Special Council Meeting, at which it passed
the “second and final reading of an ordinance to create the” RDC, In Ordinance #14-0502, the
Town Council also made the following findings, which are required by Section 31-10-30 of the
SC Community Development Law to be made before a redevelopment commission can be
created. The Town Council found: “(1) that cne or more blighted areas or conservation areas
exists in whole or in part in the town and [the Town Council] has begun to identify additional
blighted areas and/or conservation areas, and (2) that the redevelopment of such areas is
necessary in the interest of the public health, safety or general welfare of the residents of the
Town.” Section 31-10-20 of the Community Development Law contains precise definitions of
the terms “blighted area” and “conservation area.” “Blighted areas,” if improved, must be found
to be detrimental to the publié safety, health, morals, or welfare, and if vacant, must be found to
suffer from specified factors that impair sound growth. “Conservation areas” in general refer to
areas that are about to become blighted and are detrimental to the public safety, health, morals,
or weifare. The Town Council did not advise the public that these findings had been made.
Alth;)ugh there may be areas within the Town limits that could be defined as blighted or about to
become blighted, Council’s findings with respect to the area selected for construction of the
boutique hotel project are not supported by the facts. The area is a highly desirable mixed
residential and commercial site in the heart of Summerville’s Historc District which is not
blighted or about to become blighted. Moreover, one small parcel of the area is owned by the
Town and deliberately was allowed by the Town to become overgrown to try to justify the
selection of that area as the hote] development site.

172.  Immediately after the Council ineeting on May 28, 2014, creating the RDC, the

RDC held its first meeting, at which the RDC adopted its by-laws; elected its officers, including
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Mayor Collins as Chairman and Lisa Wallace as Secretary, and elected each member of the
Town Council as a member of the RDC. This meeting of the RDC was held illegally, and its
actions therefore are invalid, because notice of the meeting had not been provided as required by
law, after the RDC had come into existence, and the RDC had not been lawfully created. When
these actions by the Town and the RDC were taken on May 28, 2014, Summerville residents,
including all the Plaintiffs, were unaware, and reasonably could not have been aware, of the
nature, purpose, function and existence of a “redevelopment commission”, and that it would in
any way finance or otherwise promote or facilitate the transfer of public funds to a private
developer for the purpose of building a privately owned boutique hotel project in Summerville
and other projects the Town Council may decide to implement in the future,

173.  On June 4, 2014, Town Council held a Special Meeting at which the Lawrence
Group presented only a partially completed version of its proposed “Vision Plan” for the Town
of Summerville to a combined meeting of the Summerville Town Council, the Summerville
Planning Commission and the Master/Vision Plan Advisory Committee. This meeting was not
properly held or noticed. At this Special Council Meeting, the Lawrence Group “advised that the
revised documents [Vision Plan] will be provided to the town next week and the town will make
them available to the public via the town website.”

I74.  On June 9, 2014, the Summerville Planning Commission published a notice of a
public hearing purporting to advise the public of a Public Hearing to be held on June 16, 2014,
using the following language: “Request to amend the Town s [sic] current Comprehensive Plan
2009-2011 with the prepared Vision Plan as an update and exhibit that further details the
potential implementation strategies for the Comprehensive Plan.” This notice was confusing,

inarticulate, insufficient and inadequate to inform the public of the true nature, scope and
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significance of the hearing, and it should be declared inadequate as a matter of law. The meeting
held on June 16, 2014, was effectively held without notice, and therefore all actions taken by the
Planning Commission at the meeting are invalid. There was no mention of a boutique hotel
project in the notice. |

175. At this meeting held on June 16, 2014, several members of the public spoke about
the need for more time ¢o study the Vision Plan and felt that it was being rushed, among other
concerns. During discussion by the members, Planning Commission member Marc Hehn
suggested that any decision be postponed until the Tuly meeting so that staff could address some
of the public comments and concerns and errors in the Vision Plan that Mr. Hehn had noted.
Planning Commission member Charles Cuzzell assured those in attendance that no changes to
zoning would occur because of the Vision Plan. Planning Commission member Travis Williams
stated that there was no reason to wait, that concerns could be addressed but it was important to
get started on the Vision Plan. Planning Commission member Jim Reaves agreed with Mr.
Williams an-d said that the Vision Plan needs to move forward and that the Vision Plan can be
amended as the Town goes along, so there was no reason to wait. Other commissioners
expressed concern that the Vision Plan would “wither on the vine,” if action were not taken
immediately. This was a key public meetin £ at which the Planning Commission members were
to decide whether to recommend that Town Council amend the Town’s 60-page Comprehensive
Plan with the 300-plus page Vision Plan, essentially replacing the existing Comprehensive Plan
with the new Vision Plan. The reasons given for ignoring the public’s comments were either
erroneous or superficial. First, the statement that no zoning changes would be made because of
the Vision Plan was erroneous; zoning decisions most certainly can be made and are

recommended in the Vision Plan, and in fact had already been made by Town Council on the

ROA 0381



land designated for the Hotel project. A motion to rezone the Hotel block from B2
“Neighborhood Business Center” to B3 “General Business” passed unanimously at meetings
held on April 9, 2014 and May 14, 2014. As for amendments to the Plan, they cannot easily be
made once the Vision Plan is adopted as the Town’s Comprehensive Plan. In fact, changes to
the Vision Plan then become extremely difficult and require public hearings. 'f‘he many
comments about moving this matter forward reflect a tension about causing a delay in the
pracess of getting the Vision Plan elevated to a quasi-legal status as the Town’s Comprehensive
Plan. The minutes of the public hearing before the Planning Commission also reflect a panel of
commissjoners who were uninformed about the Vision Plan and the consequences of the action
they were about to take.

176. On June 9, 2014, at approximately 5 p.m., a “draft” of the Lawrence Group’s
“Vision Plan,” also sometimes called a “Master Plan,” consisting of approximately 375 pages,
first appeared on the Town’s website. This was the first publication of the Vision Plan and the
first opportunity for Summerville citizens to read the Vision Plan. Theh publication of the Vision
Plan afforded no effective opportunity for éummervillc residents who do not use the internet to
review the Vision Plan. Among the Vision Plan’s recommendations was one to create a
Redevelopment Commission and a Redevelopment Fund to “organize a public/private
partnership” to act as an agent for the Town in gettiné development contracts financed with

public and private funds. Vision Plan, Code and Policy Report, Sec. 6.1 and Sec, 6.5, at 38. The

Vision Plan also mentions a boutique hotel at the corner of South Cedar Street and West
Richardson Avenune as a “development opportunity,” see Vision Plan, Infrastructure and

Development Plan, at 72, but not as a top ten priority, see Vision Plan, Infrastructure and
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Development Plan, at 109 and Vision Plan, Reconnaissance Report, at 36. The Vision Plan

posted on the Town’s website s still referred to as a “draft” of June 9, 2014.

177.  The Vision Plan is extremely long and difficult to read and navigate as there are
no hyperlinks that enable readers to access remote sections referred to in the text. The document
is written in three separate parts that must be read separately. Each part depends on the other
two parts to be comprehensible, and it is necessary to read all three parts in order to understand
the goals and how to implement the goals.

178.  The content of the Vision Plan substantially consisted of recommendations and
advice from the Master Plan Advisory Commitice to the Town and its consultants, generated
illegally in violation of the South Carolina Freedom of Information Act and other laws. In
addition, the unlawful actions of the Town and the other- Defendants complained of herein
resulted substantially from the secretive recommendations, advice and promotional t?fforts of the
MPAC.

179. At a meeting of the Summerville Town Council on June 11, 2014 (two days after
the draft Vision Plan was posted on the Town’s website), the Summerville Town Council passed

the "[Ilntroduction and first reading of an ordinance (by title only) to amend the Town of

Summerville Comprehensive Plan as amended by adopting the Town of Summerville Vision
Plan and appending the Vision Plan as an update to the Comprehensive Plan.” (Emphasis
added.) This notice is confusing, inarticulate, insufficient and inadequate to inform the public of
the true nature, scope and significance of the hearing and it should be declared inadequate as a
matter of law. This meeting was, therefore, held without notice, and all actions taken by the
Town Council at the meeting should be declared invalid. There was no mention of a boutique

hotel project in the notice of the meeting or at the meeting.
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180.  Prior to June 11, 2014, there was inadequate notice and no public hearing as
required by law regarding Council’s intention to vpdate, amend and essentially replace the
Town’s Comprehensive Plan (60 pages) with the new Vision Plan (375 pages). Prior to the first
reading on June 11, 2014, the public had inadequate opportunity to review and understand the
Lawrence Group’s Vision Plan and to be aware of and understand that the Town would amend or
update the Town’s Comprehensive Plan with the Vision Plan. Moreover, there was no disclosure
of the consequences of amending the Town’s Comprehensive Plan with the Vision Plan, which
included enabling Town Council to implement future projects -through the RDC, enter into
partnerships with and pay money to private developers, issue bonds and take other actions

materially affecting the citizens of Summerville with no public héarings.

181. On lune 13, 2014, the Secretary of State of the State of South Carolina issued a
Certificate of Incorporation for the “Summerville Redevelopment Corporation.” The
Summerville Redeveloplﬁent Corporation was not validly created, and its purported meetings
and activities were not validly noticed and held, in part because notices were not timely made
and pertained to a “Summerville Redevelopment Commission” rather than to the “Summerville —~

Redevelopment Corporation.” (Emphasis added.)

182.  On June 16, 2014, the Town published notice of a meeting of the “Summerville
Redevelopment Corporation™ to be held on June 25, 2014, having in part the following agenda:
“II. . . . Public hearing on the Summerville Redevelopment
Commission’s Proposed Redevelopment Plan (Town’s Vision Plan)” and

IMl. ... Adoption of Summerville Redevelopment Plan (Town’s Vision
Plan) and recommendation for approval by Summerville Town Council.”
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This notice was insufficient and unlawful, in part because: (1) the notice was not timely
published; (2) the notice was published by the Town but was not published by the RDC, which
did not yet validly exist; (3) the notice was inadequate and confusing as it was published
regarding a “Proposed Redevelopment Plan” of the Summerville Redevelopment Commission
when the meeting was to be held by the Summerville Redevelopment Corporation; (4) the notice
was for a meeting of the Summerville Redevelopment Corporation, but S.C. Code Section 31-10-
100(d) requires that the “commission [not the corporation] shall hold a public hearing prior to
adoption of a redevelopment plan;” and (5) the public did not know and could not reasonably
have known timely the final content of the Town's Vision Plan or the meaning of the phrase
“Adoption of Summerville Redevelopment Plan.” Thus, the notice of this meeting is inadequate
as 2 matter of law. The meeting was therefore held without notice, and all actions taken by the
Redevelopment Corporation at the meeting are invalid.

183.  Section 31-10-100(d) of the Community Development Law requires that a
redevelopment commission must hold a public hearing prior to its final adoption of a
redevelopment plan, and that notice of such hearing must be published 15 days prior thereto in a
newspaper of general circulation. On June 25, 2014, a public meeting was held on the adoption

of the Vision Plan as the Redevelopment Corporation’s redevelopment plan, and thereafter a
resolution to that effect was unanimously adopted. However, the hearing was conducted and the
resolution was adopted by the Summerville Redevelopment Corporation, not the Summerville
Redevelopment Commigsion, as required by l;w. Therefore, the adoption of the Vision Plan as a
redevelopment plan was invalid. Further, the notice of this meeting was not published by the

Summerville Redevelopment Commission, as required by law. Therefore, the notice is also

invalid,
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184. On July 9, 2014, the Town Council passed a resolution approving the Vision Plan
as the Town’s Redevelopment Plan. The resolution recited that it was based on the
recommendation of the Redevelopment Corporation at a public hearing. However, Section 31-
10-100(e) of the Community Development Law requires that the recommendation to the Town

Council to approve a redevelopment plan must come from the Redevelopment Commission, not

the Redevelopment Corporation. The Town’s Redevelopment Commission did not give notice
of a meeting, did not conduct a public hearing and did not recommend to the Town Council
adoption of the Vision Plan as the Town’s Redevelopment Plan,

185. Thus, the requirements of the Community Development Law were not satisfied,
and Council’s adoption of the Vision Plan as the Town’s redevelopment plan was invalid.
Further, Council’s authorization to Mayor Collins to sign the Partnership Agreement, which
implements the redevelopment plan, was invalid because the Town has no redevelopment plan.

186. The Summerville Redevelopment Commission and the Summerville
Redevelopment Corporation could adopt a redevelopment plan only by following the
requirements of the South Carolina Community Development Law, which weré circumvented
and not followed when the Town adopted its Vision Plan; when the Town, rather than the RDC,
published a Request for Proposal; and when the RDC adopted as its Redevelopment Plan the
Town’s Vision Plan, rather than going through the procedure specified in the statute for creation
and adoption of a Redevelopment Plan, which requires, inter alia, public hearings and public
input. Therefore, any purported adoption of the Town’s Vision Plan as the Redevelopment Plan

of the Summerville Redevelopment Commission or the Summerville Redevelopment

Corporation was and is void and unlawful,
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187. On Wednesday, June 25, 2014, beginning at 5:30 p.m., the Summerville
Redevelopment Corporation purported to hold a meeting and a public hearing regarding its
proposed adoption of the Town’s Vision Plan as the Redevelopment Plan of the Summerville
Redevelopment Corporation. The public meeting and hearing were unlawful because, inter alia,
notice of the meeting was insufficient; the RDC had not been lawfully created; and the RDC had
not foliowed other provisions of the Community Development Law prior to adopting a
Redevelopment Plan. ‘It is likely that there was no participation by the public at this public
meeting, because the public was not adequately notified of the meaning and signiﬁcance of the
actions to be discussed at the public hearing, due to the failure of the Town and the RDC to
follow the .Community Development Act, the open meetings law under FOJA and the rapidity of
Defendants’ actions and Defendants’ repeated use of confusing, misleading and undefined
terminology interchangeably and inconsistently in their public notices, including “Vision Plan,”
“Master Plan,” “Comprehensive Plan,” “econoinic development plan,” “Redevelopment Plan,”

“Summerville Redevelopment Commission” and “Summerville Redevelopment Corporation.”

188.  According to the minutes of the June 25, 2014, meeting referenced above, after
approving prior meeting minutes, the Chairman “announced the next jtem was a public hearing
on the Redevelopment Corporation's proposed Redevelopment Plan and called for any comments
from the public. There being no comments offered, Chairman Colling declared the public
meeting closed.” There was no mention at this meeting of a boutigue hotel. Immediately after
closing the public hearing portion of the meeting, the RDC passed a resolution adopting the
Town’s Vision Plan as the RDC’s Redevelopment Plan. This resoluFion was unlawful because,
inter alia, notice of the meeting was insufficient and unlawful; the RDC had not been lawfully

created; the RDC had not created a Redevelopment Plan as required by the Community

70

ROA 0387



Development Law; and the RDC had not followed other provisions of the Community

Development Law prior to adopting a Redevelopment Plan.

1839.  On June 30, 2014, the RDC applied to the United States Internal Revenue Service
(“IRS™) for an Employer Identification Number ("EIN™). The RDC has applied to the IRS for a
501(c)(4) tax-exempt status, which is inconsistent with the RDC'’s contractual obligations it has
assumed to make interest-free loans to private developers and to be a partner with a private
de;ieloper in a for-profit venture. The 501(c)(4) tax exempt status is inconsistent with the RDC
being in a profit-making partnership with the for-profit Developer and other private for-profit

party Defendants.

190.  On July 7, 2014, the Town’s Finance Committee held a meeting at which
Defendant Collins announced that he had removed language about 880 residential homes from
the Town’s Vision Plan. This statement was made after the purported adoption of the Town’s
Vision Plan as the RDC's Redevelopment Plan, on June 25, 2014. Moreover, the reference to
the 880 residential-units has not been removed from the Vision Plan appearing on the Town's

website.

191. At a date unknown to the Plaintiffs, the RDC may have published notice of a
meeting to be held on July 9, 2014, having in part_the following new business on the meeting’s
agenda: “Authorize Chairman [Collins] to finalize negotiations and exécute a Public/Private
Partnership Agreement between the Town of Summerville, the Summerville Redevelopment
Corporation and Applegate & Co.” This notice, if published, was untimely, unclear, confusing,
insufficient, unlawful and invalid. Neither the notice, the minutes, nor any other communication

published by the Defendants informed the public that the purpose of the *Public/Private
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Partnership” would be the construction of a boutique hotel project and its financing, including
interest-free, unsecured and subordinate loans to the Developer, the issuance of bonds and the
use of other Town funds from unspecified sources. Moreover, the RDC’s authorization of
Chairman Collins to negotiate and execute the Partnership Agreement on behalf of the RDC
containing provisions unknown to the RDC is uitra vires and constitutes an unlawful delegation

of authority by the RDC,

192.  On July 9, 2014, the Town held a meeting (not a public hearing) at which (a) a
second reading of an ordinance was given- by'Towﬁ Council to update and amend-the Town’s
Comprehensive Plan with the Town’s Vision Plan; (b) the Town Council passed a resolution
approving the adoption by the RDC on June 25, 2014, of the Vision Plan as the RDC’s
Redevelopment Plan; and (¢) Town Council passed a motion to allow Defendant Collins to
finalize negotiations and execute a Publip-Private Partnership Agreement between the Town, the
RDC and Defendant Applegate & Co. At this meeting, Town Council also voted “to amend the
Town's Comprehensive Plan by adopting the Town of Summerville Vision Plan and appending
the Vision Plan as an update to the Comprehensive Plan," according to minutes of the meeting.
The motion allowing Defendant Collins to sign a contract on behalf of the Town containing

provisions to be negotiated by him constituted an unlawful delegation of authority by the Town.

193. As a resuilt of the above, Defendants believed that the Vision Plan officially had
become the Town's Comprehensive Plan; that the RDC was in place, through which tht; Town
could funnel money and property to Defendant Applegate and to other developers who are
engaged in the future to develop other projects for the Town; and that Council therefore could

proceed to inform the public, for the first time, that the “economic development project” or
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redevelopment the Town repeatedly had been discussing in executive sessions was the boutique
hotel project; that it would consist of a hotel, parking garage, events facility, fitness center,
swimming pool, restaurants, rooftop bar and condominiums; that it would involve a Public-
Private Partnership between the Town, the RDC and a private real estate developer as well as a
bond offering, forgiveness of real estate taxes, interest-free, unsecured and subordinate loans and
other financial concessions to Defendant Applegate & Co.

194.  The Mayor, Applegate & Co., Applegate and other Defendants had been
negotiating in secret at least since December 18, 2013, when, at a Special Council Meeting, after
an Executive Session, the Mayor was authorized to enter into non-binding negotiations with "the
company that recently submitted an economic development proposal." The Defendants did
everything they could to avoid public awareness and scrutiny of, and to keep secret, as long as
possible, the plans for the boutique hotel project and the Public-Private Partnership Agreement,
in part by discussing those matters without public knowledge and obscuring them in the fine
print and hundreds of pages of the Vision Plan. As late as July 4, 2014, Defendant Collins was
quoted in the Summerville Journal Scene newspaper saying that "no Vision Pla‘n project in
particular is at 'the top of the list' for the town. If the costs of all the proposed ideas were to be
added up the total would accumulate to billions of dollars. We have to do what we can pay for."
Five days later, on July 9, 2014, Defendant Collins signed the Partnership Agreement with
Defendant Applegate to develop the hotel project, after the Council finally had spent eight
months developing the Vision Plan, attempting to form the RDC and causing the Town and the
RDC to adopt the Vision Plan as an amendment and update to the Town’s Comprehensive Plan,

the Defendants finally disclosed to the public their plans for a boutique hotel project.
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195. Despite it being pursued as a Redevelopment Project under the Community
Development Law, the bontigue hotel project has never been the subject of a public hearing
before the Snmmerville Town Council, the Town Finance Committee, the Town Planning
Commission, the Redevelopment Commission or the Redevelopment Corporation.

196. The Vision Plan contains over 300 pages, does not recommend that a boutique hotel
project be built in Summerville and does not list the boutique hotel project as one of the 10
priority recommendations of the Vision Plan to be implemented during the next five years. The
Vision Plan is not a Redevelopment Plan created and adopted according to South Carolina law,
and the boutique hotel project was neither created nor adopted as a Redevelopment Plan under
state law.

197. Two public hearings were held concerning the Vision Plan, one by the Town's
Planning Commission on June 16, 2014, and one by the Town's Redevelopment Commission on
June 25, 2014. The boutique hotel project was not discussed during these hearings.

198.  On October 6, 2014, the Town’s Board of Architectural Review held a meeting at
which Defendant Applegate was allowed to present to the BAR, for over thirty minutes, his plans
for the boutique hotel project. At that meeting BAR Chairman Phillip Dixon intimidated and
denied the statntory and constitutional speech rights of citizens attending the meeting by
prohibiting or unreasonably limiting comments and questions by the attendees. Dixon repeatedly
stated that the public could address only the appearance of the Developer’s drawings but make
no other comment, and warned that, if any member of the public spoke in opposition t6 the
project, he or she would be gaveled out of order and escorted from the room by the two
policemen standing at the back of the meeting room, These actions by the BAR and this

consideration by the BAR of the Developer’s plans for a boutique hotel project violated the free
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speech, due process and equal protection rights of the Plaintiffs and others, under the United
States and the South Carolina Constitutions; and the Developer’s plans were reviewed without,
as required by law, the Developer previously having submitted to the BAR a conripleted
application available for review by the &public and without those plans previously having been
approved by the RDC and the Town ag required by Section 8a of the Partnership Agreement.

199. On October 27, 2014, the Town sent Defendant Faye Croft a written “courtesy
notice” of a meeting of the Defendant BAR to be held on November 3, 2014, regarding the
boutique Hotel project, Characterizing this notice as a “courtesy” was misleading because that
notice was required by law. In violation of Iaw, this notice did not inform Croft that she was
entitled to speak at this BAR meeting at which demolition would be considered, in violation of
Town Ordinance, Sec 32-182(b).

200. On November 3, 2014, the BAR held a second meeting at which Defendant
Applegate was allowed to present to the BAR, for over thirty minutes, his plans for the boutique

Hotel project. At this meeting BAR Chairman Phillip Dixon again limited public input, in

meeting held on October 6, 2014. These actions by the BAR and this consideration by the BAR
of the Developer's plans for a boutique hotel Project were illegal because they violated the
United States and South Carolina Constitutions, including the free speech, due process and equal
protection rights of Plaintiffs and others; because attendees at the meeting were not informed by
public notice that they had a right 1o speak at the meeting, as required by law; because the
Developer’s plans were reviewed without, as required by law, the Developer having previously

submitted to the BAR a completed application available for review by the public; and because
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the developer’s plans had not previously been approved by the RDC and the Town. Plaintiff
Hutson read to the BAR the following statements in Paragraph 8a of the Partnership Agreement
to demonsirate 1o the BAR that its review of Defendant Applegate’s plans was unlawful:

“The project site and architectural design will be based on the conceptual

provided in Exhibit F . . .. Prior to submission for review and approval to

any required public agency for permitting or certificate of appropriateness,
- DEVELOPER will submit a final desi n for both_the PRIVATE and
- PUBLIC IMPROVEMENTS to the RDC for review and approval.
! (Emphasis added.)

Notwithstanding the foregoing, the BAR did consider Defendant Applegate’s 'plans for the
boutique hotel project and advised him to return with revised dr“awings for further consideration
by the BAR. |
201,  Because Defendant Mayor Collins and Defendant Town Council members failed
and refused to hold public hearings regarding the boutique hotel project, on November 6, 2014,
the Summerville Preservation Society held a public meeting at Dorchester County Council
Chambers at which citizens discussed and expressed their concerns about, and opposition to, the
boutique hotel project. Mayor Collins and all Defendant Town Council members were invited to
attend this m‘eeting. Only éouncil members Walter Bailey and Robert Jackson attended part of
the meeting. On information and belief, Defendants failed and refused to hold public hearings to
avoid a public demonstration and airing of opposition to the boutique hotel project and its
attendant financial risks.
- 202. In response to learning that the Summerville Preservation Society would sponsor
and hold a imblic hearing about the Hote! project on November 6, 2014, Defendant Coltins and
the Town scheduled and held in response an “informational meeting” (not a public hearing) on

November 12, 2014. That meeting was tightly controlled by the Mayor and was allowed to last
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only one hour, most of which time was used by proponents of the project selected by Mayor
Collins, who controlled who would speak and when, Mayor Collins began the meeting by
allowing Defendant Applegate about thirty minutes to promote and explain his latest design of
the project, followed by a succession of several proponents of the project being allowed by the
Mayor to speak, often about sports history and other irrelevancies, to orchestrate and control the
information provided at the meeting to avoid or minimize regative comments against the project,

203. On November 12, 2014, immediately after the Town’s “informational meeting,”
the RDC held a meeting “to review for approval conceptual plans for The Dc;rchestcr Project,”
which is the name given to the boutique hotel project.

204. On November 12, 2014, Plaintiffs Hutson and Gorman were allowed by Lisa
Wallace to inspect, and photograph certain records of the RDC. However, Lisa Wallace had
removed from the file, withheld and refused to allow Plaintiffs Hutson and Gorman to inspect
certain other RDC records described by Wallace as records pertaining to insurance and banking
matters. Wallace thereby violated S.C. Code Section 31-10-160(a), which states in part that

“[tlhe books and records of a (redevelopment] commission are at all times open and subject to

inspection by the public.” SC Code Section 3 1-10-160(a) (emphasis added).

205. On November 19, 2014, one or more of the Defendants placed, and authorized the
placement of, a full-page advertisement on page 8B of the Summerville Journal Scene newspaper
stating that the “Residences at the Dorchester,” which are the condominiums of the boutique to
be built as part of the Hotel project, are “Now Available For Sale!” and soliciting buyers to
“reserve your Condominium Home” now. That advertisement also states in part:

“The Residences at the Dorchester are part of Summerville’s new
Boutique Hotel Complex and offer residents ail of the Hotel Amenities

including a fine dining Restaurant, Roof-top Bar, Pool, Fitness Center,
Garage Parking, Conference Rcooms, and Business Center.
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Sales Office Hours are Tuesday-Saturday from 10-6
ResidencesatDorchester.com™

This advertisement contains false and misleading representations and information because the
Hote! project had not been approved, and may never be approved validly, by the BAR and other
required authorities: the Partnership Agreement and other actions by the Defendants are
unlawful; and the condominivm units displayed and offered for sale in the advertisement had not
been approved by the BAR after two previous BAR meetings and had not been approved by
other required authorities.

206.  On Jamary 5, 2015, the BAR held a public meeting to consider demolition for
and the design of the Hotel project. The BAR deliberately and unnecessarily held that meetin gin
a room that was much smaller than the Town Council chambers where previous BAR meetings
addressing the Hotel project had been held because of large citizen attendance. Chairman
Dixon’s and the BAR’s purpose was to limit the number of citizens who could attend, view,
hear, speak at and participate in the meeting; they refused all entreaties to move the meeting to
the Council chambers which had much more space for attendees at a meeting and was not in use.
As a result, there was insufficient room for most citizens desiring fo attend the meeting to attend
the meeting; and many citizens, including many who were elderly, were forced to stand or sit on

the floor in the hallway outside of the room where the BAR meeting was held, and were unable

to hear or see what occunfed at the meeting or to participate in the meeting. Further, at that BAR
meeting Mayor Collins and Town Councilman Jenkins positioned themselves sitting directly in
front of the members of the BAR, for the purpose and with the effect of intimidating the BAR
members and members of the public at the meeting and of taking up limited space thereby

depriving other citizens of the opportunity to attend the meeting. In contrast, Town Councilman
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MciIntosh refused to attend BAR meetings to avoid, as stated by him, intimidation of BAR
members and conflicts of interest, or the appearance thereof. As a result of the conduct of
Chairman Dixon and the other members of the BAR, the BAR meeting on January 5, 2015 was
not “open to the public” as required by Section 304-60 of the South Carolina Freedom of
Information Act. Moreover, attendees at the meeting were not allowed to speak at the meeting
even though they were entitled by law to speak at the meeting because the BAR was considering
demolition. As a result of all of this, all actions taken at the meeting should be declared invalid.

207. At the beginning of this BAR meeting on January 5, 2015, Chairman Dian-
announced that citizens would be allowed to speak about the Hotel project at this BAR meeting.
Numerous citizens attended that BAR meeting prepared to speak and for the purpose of speaking
against the Hotel project, including against demolitions the BAR was considering as part of the
Hotel project. Despite these representations by the BAR and Chairman Dixon, despite these
legitimate expectations by the attendees and despite the fact that the BAR was required by law to
allow attendees to speak at a BAR mectiné considering demolition, no attendee was allowed to
speak at the meeting. However, Defendant Applegate was allowed as much time as he desired to
discuss and promote the Hotel project.

208.  Peter Gorman was prepared to speak against the Hotel project, but after public
testimony was prohibited by Chairman Dixon, Gorman submitted a written copy of his planned
oral testimony to BAR Secretary Lucy Dreyer after adjournment of the meeting, and two days
later mailed a letter to Chairman Dixon stating that the BAR had no authority to rule on the
Applegate application prior to final approval of that application by the RDC.

209. Notwithstanding Gorman’s letter, and Plaintiff Hutson’s statements before the BAR

on November 3, 2014, regarding the requirement that the RDC approve Applegate’s application
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before the BAR had authority to do so, the BAR proceeded at its next meeting on January 12,
2015, to approve the Applegate proposal, moving it to the next stage of approval from
“conceptual” to “preliminary.”

210.  Citizens desiring to express their opinions about the Hotel project and hoping to
have some influence on the BAR’s decision at the meeting on Janvary 5, 2015, were unaware
that most BAR members had already discussed the Hotel project with Applegate and among
themselves, and had decided how they would vote, as the result of their private meetings with
Applegate in December, 2014. On December 15, 2014, several BAR members attended secret
“workshop” meetings, arranged by Defendants Dreyer and/or Robinson, with Applegate to
discuss the Hotel project. This first.secret “workshop™ meeting was attended by BAR members
Phil Dixon, Rachel Burton and Cecile Cothran; de-veloper Arthur Applt;gate; and Town staff
member Madelyr Robinson, This second secret “workshop” meeting was attended by BAR
members David Price, Beth Huggins and John Kwist; developer Arthur Applegate; and Town
staff member Madelyn Robinson. The BAR and the Town deliberately did not have a quorum of
the BAR members attend either of these meetings in an effort to circumvent the public notice and
public meeting requirements of the Freedom of Information Act. The public deliberately was not
noticed, informed about or allowed to attend, observe, hear or participate in either of these secret
“workshop” meetings, at which BAR members and Defendant Applegate privately discussed,
negotiated, considered and made decisions about Applegate’s Hotel project, a matter of great
controversy, public interest and public importance, By holding these private “workshop”
meetings the BAR, Robinson, Dreyer and the Town willfully, knowingly and deliberately
circumvented and violated the Freedom of Information Act, in numerous respects, including,

inter alia, S.C. Code Ann. § 30-4-70(c), which states:
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“No chance meeting, social meeting, or electronic communication may be
used in circumvention of the spirit of uirements of this chapter to act
upon a_matter over which the public body has supervision, control,

jurisdiction, or advisory power.” (Emphasis added.)

211. At these secret “workshop” meetings BAR member David Price boasted that the
Hotel project personally would benefit his bed and breakfast property and BAR member Beth
Huggins boasted that the Hotel project personally would benefit her events planning business,
personally and uniquely, and that they therefore suppor.ted the Hotel project. Thus, Price and
Huggins have direct or indirect conflicts of interest that render their decisions and actions
regarding the Hotel project as members of the BAR inappropriate, violations of a Town
ordinance prohibiting conflicts of interest by BAR members, breaches of their fiduciary duties
and of the public trust, and tainted by conflicts of interest. These Defendants and other BAR
members similarly situated should have recused themselves from voting on or participating in
discussions about the Applegate Hotel project design proposals and any votes cast at meetings
attended by these members should be voided and re-counted.

212. After a meeting of the BAR on February 1, 2017 had adjoumned and members of the
public who had attended that meeting had left that meeting, all members of the BAR convened a
second, non-public BAR meeting, at the same location of the first meeting, without complying
with any of the requirements of the Freedom of Information Act regarding a public body
conducting a public meeting, The sole purpose, business and agenda of this second “meeting
after the meeting” was for BAR members to complain to and about BAR member John Kwist
having taken written notes about the secret, illegal “workshop” meeting Kwist and other BAR
‘nembers attended on December 15, 2014, referenced above; about the content of those notes;

and about Kwist’s having produced those notes to the Plaintiffs’ attorneys in response to a
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subpoena. At this second meeting BAR members, especially Dr. David Price, severely
criticized, denigrated and intimidated Kwist for having taken and produced the notes, and for the
content of the notes, which Price and Huggins disputed.

213. On information and belief, the BAR has not promuigated, created or published any
rules, regulations, policies, procedures or guidelines regarding the conduct of jts meetings and its
process of decision making. As a result, the BAR follows no consis‘tem and fair procedure or
process in its deliberations and conducts jts meetings on an ad hoc and arbitrary basis, leaving its
members exposed to political pressure.

214. The BAR has engaged in numerous violations of law regarding the Hotel project,

including those stated by the Appellants in Faye P. Croft, et al. v. Town of Summerville, et al,

Appellate Case No.: 2015-002199 PTW No.: 7754.001 (South Carolina Court of Appeals).

215.  Certain Defendants have harassed and attempted to intimidate certain Plaintiffs in
retaliation for having brought this lawsuit and in an attempt to discourage the Plaintiffs fr,om
continuing this lawsuit. For example, recently Defendant Aaron Brown warned that Plaintiffs
should be aware that when they sue the Town, those Plaintiffs can be sued in return by the Town.
Further, on February 3, 2015 Lucy Dreyer sent, as Secretary to the BAR, an intimidating demand
letter to Plaintiff Hutson claiming that “[i]t has come to the Planning Department’s attention that
the paint color of [Plaintiff Hutson’s) house at 200 S. Pine Street has been changed.” That letter
informed Plaintiff Hutson that “fs]ince this house is part of the Historic District all paint color
‘changes must be approved by the” BAR; cited Section 32-175 as containing requirements
regarding the color of his house with which he must comply; sent Plaintiff Hutson an
“application” to submit to the BAR seeking BAR approval for the changes to the color of

Plaintiff Hutson's house; and demanded that Plaintiff Hutson submit that “application along with
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color samples for the Board's review” to the BAR by February 20, 2015, and appear before the
BAR on March 2, 2015 where the BAR would consider these allegations against him.

216.  On February 12, 2015, Plaintiff Hutson notified Dreyer in writing that there had
been no change in the color of paint on his house. Plaintiff Hutson also asked in writing that the
BAR provide him “[a)ll evidence the BAR has indicating that the color of the paint on my house
was changed, including the name and contact information for anyone who told you the color of
the paint on my house was changed” and “[a]il guidelines developed by the BAR as required by
Section 32-175.” Dreyer replied to these requests by informing Plaintiff Hutson that the only
information the BAR had supporting the allegation against him was from an anonymous
telephone caller in December, 2014; that neither the BAR nor Dreyer knew who made the call or
had a record thereof; and that the BAR and Dreyer sent the demand letter to Plaintiff Hutson
based on nothing more than the accusation made in the call. In addition, Dreyer informed
Plaintiff Hutson that the BAR had not developed any guidelines as required by Section 32-175,
referenced above. Thus, Dreyer and the BAR purported 1o require Plaintiff Hutson to submit
color samples to and to appear before the BAR based on false and unfounded representations that
Plaintiff Hutson had violated color gnidelines established by the BAR in accordance with
Section 32-175, when in fact those guidelines did not exist.

217. Upon receipt of the complaint about Plaintiff Hutson in an anonymous telephone
call in December, 2014, referenced above, Dreyer caused a Town employee to inspect the
property Plaintiff Hutson was alleged to have painted unlawfully. The Town employee who
performed that inspection reported to Dreyer that based on the inspection, the inspector found
insufficient evidence of a violation by Hutson. Based on that report, Dreyer decided not to issue

Plaintiff Huison any kind of summons or complaint that he bad painted a house improperly.
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However, after Dreyer had dropped this matter by deciding not to complain to Plaintiff Hutson
about the alleged violation and despite the exoneration of Plaintiff Hutson of wrongdoing by the
Town employee inspector, Dr. David Price called Dreyer and instructed her to issue Hutson a
letter summoning Hutson to appear before the BAR due to the anonymous complaint that Hutson
painted his house illegally. As a result, Dreyer sent Plaintiff Hutson the letter dated February 3,
2015, referenced above.

218. In addition, a Summerville building code inspector (“code inspector”) repeatedly
drove his official Town vehicle in front of the homes of Plaintiffs Greene and Harbeson on
Laure] Street. The code inspector unexpectedly knocked on the front door of the home of Gary
and Carol Lee Brewer located on Laurel Street next door to the home of Plaintiff Greenc and
across the street from the home of Plaintiff Harbeson. After Caro] Lee Brewer opened her door,
the code inspector falsely accused Mrs. Brewer of doing electrical and plumbing work on her
house without a required Town permit, a{nd demanded that she immediately ailow the code
inspector to enter her house to inspect whether electrical and plumbing work was being illegally
performed. After the code inspector asked in an intimidating tone of voice if Mrs. Brewer was
refusing to grant him access, Mrs. Brewer allowed the code inspector to enter her home, The
code inspector saw that Mr. and Mrs. Brewer were remodeling their ceilings and cabinets, which
required no Town approval, and were not doing any electrical or plumbing work. When the code
inspector went into the bathroom of the house and to the electrical box for the house, Mrs.
Brewer told the code inspector “I don’t know why you are doing this; you do not need to do that”
and demanded that he leave, whereupon the code inspector left the house. Upon returning home
and learning that the code inspector had falsely accused the Brewers of doing illegal plumbing

and electrical work and gained entry to the interior of their home by means of accusations and
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intimidation, Gary Brewer called Town officials and told them they should not harass the
Brewers as they were not parties to the lawsnit. Upon information and belief, this harassment by
the code inspector was directed to the Brewers because the code inspector mistakenly believed
the Brewers’ house belonged either to Plaintiff Greene or to Plaintiff Harbeson, as an attempt to
intimidate and with the intention of intimidating the Plaintiffs into not prosecuting this lawsuit.
219. OnFebruary 11, 2015, Town Council gave second reading to a new Town noise
ordinance that repealed the Town’s previous, more stringent noise ordinances and replaced them
with a less stringent noise ordinance offering less public protection, for the purpose-and with-the
effect of facilitating the building and operation of the Hotel project: Sec. 12-31(f) of this new

noise ordinance states in part:

“[]t shall be unlawful for any person or entity to conduct any construction
operations between the hours of 11:00 p.m. and 7:00 a.m. The Mayor or
his designee may grant a written variation to allow construction between

the hours of 11:00p.m and 7:00a.m. on_a public or private project on a
case by case basis.” (Emphasis added.)

This provision is unconstitutional and violates the liberty and property rights of the Plaintiffs,
especially Plaintiffs Croft, Croft Trust, Harbeson, Greene, Klinger, Beck and Hutson, by
depq‘ving them of due process of law and the equal protection of the laws, in part because thihs
provision enables the Mayor to arbitrarily allow excessive noise creating a nuisance and
damaging the Defendants without reasonable and fair criteria, standards or procedurcs., In

addition, this ordinance is unconstitutionally vague and enables the Town to confiscate property
without due process of law and without Jjust compensation.

220. This 66-room hotel/rooftop bar/restaurant/garage 34 condo/convention
center/swimming pool project complex on two acres of land in the heart of the Historic District

at one of the town's busiest intersections appeared to be the highest priority of Mayor Collins and
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the Town Council. Construction would take two years and require the destruction of several
historic houses and the oldest pine in the "Flowertown in the Pines." (The town motto is “The
Pine is Sacred.") The anticipated and highly touted 60 new jobs created by the project would be
mostly low-paid room cleaners and garage attendants,

221. Previous "boutique" hotels in Summerville have failed because, unlike Charleston,
Summerville is not an overnight destination for tourists or business travelers necessary to sustain
an expensive hotel and convention center. Moreover, the Summerville market has become more
competitive with two new hotels, Courtyard by Marriott and Residence Inn, in Summerville near

Interstate-26. If the boutique hotel project fails, the town-owned convention center and garage

will also fail, leaving taxpayers with a staggering $12 million debt and a two-acre “white

elephant” in the heart of downtown Summerville.

222. Most of the traffic from developments in newly annexed areas is channeled
through the Historic District, where the main railroad crossings leading to 1-26 are located.
Traffic is the No. 1 complaint of Summerville residents, and the hotcl/comib complex will
greatly aggravate the congestion.

223.  The boutique hotel project is too massive for the selected location.

224.  The boutique hotel project as provided in the Partnership Agreement will use
taxpayer money to subsidize a private development that may not be and probably is not feasible.

225.  The boutique hotel project as provided in the Partnership Agreement will use
taxpayer money to compete with other S}Jmmerville businesses that collect the taxes that will be
used o finance the boutique hotel project.

226. The Town has been failing, and will continue to fail, in violation of its

Comprehensive Plan, to fix dangerous sidewalks; add or replace antiquated street lights; put
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electrical lines and wires underground; prevent continued flooding of water and flooding of
homes; fix dangerous and decaying roads: and create and maintain other necessities for public
health and safety, opting instead to finance and promote the commercialization of the Town of
Summerville and the boutique hotel project. Many of these infrastructure repairs not being
implemented by the Town are recommended in the Town’s Comprehensive Plan and in the
Vision Plan.

227.  Plaintiffs’ and other Summerville residents’ requests to Defendants to review
feasibility, market assessment and traffic studies have been ignored or thwarted. Defendant
Mayor Collins repeatedly replied to requests for information and review of the project by
claiming and exclaiming, "It is a done deal!"

228. Defendants that are governmental entities have responded to Plaintiffs’ requests
for documents pertaining to the boutique hotel project pursuant to FOIA either by not responding
at all or with prohibitive fees and unreasonable delays, instead of producing the public
documents requested and doing so free-of-charge due to the public importance of the documents
requested.

229.  Defendant Collins and other Defendants .promoled the boutique hotel project
using, under the color of state law, deceptive, intimidating, bullying and other unlawful actions
and tactics that violate Plaintiffs’ rights under the United States and South Carolina Constitutions
to free speech and association, due process and equal protection of the laws, and other laws and
customs, causing injury to their protected property and liberty interests, including but not limited

to each of the following:

A. Sending Plaintiff Hutson an intimidating letter falsely accusing

him of having painted his house contrary to law and requiring him
to provide information to and attend a meeting of the BAR, based
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on nothing more than false hearsay in an anonymous telephone
call; despite a Town employed inspector having concluded after
inspecting Plaintiff Hutson’s property that there was insufficient
evidence to warrant accusing Plaintiff Hutson of this violation; and
in retaliation for Plaintiff Hutson’s having filed this lawsuit;

Falsely accusing a Town citizen residing next to the homes of two
Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home without a
warrant or just cause;

Warning a Town resident that whoever sues the Town may be
counter-sued back by the Town;

Orchestrating an “informational meeting” (not a public hearing) on
November 12, 2013, at which Defendant ‘Collins arranged for
individuals, including members of the MPAC and those whose
organizations receive monetary benefits from the Town, to speak
for the project, and determining who would speak and when about
the project, so as to maximize comments favorable to the project
and minimize comments opposing the project, as described above;

Pronouncing loudly, repeatedly and in error that the boutique hotel
project is a “done deal,” against which public opposition would be
worthless and futile, when the project is unlawful;

Bullying, ridiculing, speaking loudly and cutting off statements by
some of the Plaintiffs and other citizens in an intimidating manner;

Trying to stop and prevent the Plaintiffs and other citizens from
opposing the project by misleading them, shouting them down,
keeping them uninformed, excessively charging for Town
responses to FOIA requests and conducting business in secret and
non-transparently;

Hosting and lobbying members of the BAR, whom the Mayor, with
the approval of Town Council, appoints and can remove and
replace, at his home where he serves them food and drinks, to
curry favor with them and to influence and attempt to influence
them to make decisions favorable to the boutique hotel project;

Withholding information from the Plaintiffs and the public,
including but not limited to charging citizens large sums of money
to obtain information about the boutique hotel project pursuant to
FOIA, while simultaneously signing a contract to pay the
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the following:

Developer up to $400,000 to finance the costs of advancing the
project about which citizens songht information pursuant to FOIA;

Misleading Plaintiffs and the public, including but not limited to
using misnomers; failing to provide timely, clear and
understandable notices of proposed zoning changes, scheduled
meetings, hearings and other events and actions; and obfuscating
the true nature of the project by calling it, first, an economic

development project and, later, a “boutique hotel,” both of which
are misnomers;

Pushing the project to fulfill a campaign promise to and for
Defendant Collins’ real estate developer friends and supporters,
instead of following the priorities established by the Town's

Comprehensivq Plan or necessary to ensure the public health and
safety;

Violating numerous State and Town laws, ordinances and customs,
as stated herein; and

Publishing or allowing to be published unauthorized, false and
misleading statements in the newspaper about the availability of

condominjums that have not been approved by the BAR and other
governmental entities.

including but not limited to the following:

The Town of Summerville and the RDC purport to be in, and are
in, a “partnership” with private persons and entities and to
indemnify or pledge to indemnify private persons and entities;
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Defendants have violated, and have conspired to violate, the Constitution of the
United States, the Constitution of the State of South Carolina, due process of law, the equal
protection of the laws, the prohibition against taking property without just compensation and

various State and Town statutes, ordinances, regulations and customs, in numerous respects,

The Partnership Agreement violates Article I, Article VIII and Article X, 885,11,

13 and 14 of the South Carolina Constitution in numerous respects, including but not limited to
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The Partnership Agreement purports to make, and makes, the
Town and the RDC “partners” with a private Developer, thereby
making the Town, the RDC and the Developer fiduciaries with
each other in conflict with the Town’s and the RDC’s fiduciary
obligations to the taxpayers; thereby making a private Developer
an agent of the Town and the RDC with the actual, implied and
apparent authority to act for and bind in contract the Town and the
RDC; and potentially exposing the Town and the RDC to
unlimited liability for unlawful acts of private parties;

The Partnership Agreement requires the Town and the RDC to
indemnify private parties for losses that may be suffered by the
Developer, thereby potentially exposing the Town and the RDC to
great and unlimited liability and requiring the RDC 1o compensate
private parties for any environmental damage, which could be
astronomical, given that the project will be located on or near
where one or more gas stations existed for decades and from
which petroleum may have leaked and may leak causing
contamination;

The Partnership Agreement does not require the private Developer
to indemnify the Town or the RDC for damages cansed them by
the wrongful acts of the private Developer;

The Partnership Agreement purports to require, and requires, the
Town and the RDC to pay attorney’s fees and costs to the private
Developer;

The Partnership Agreement purports to require, and requires, the
Town and the RDC to be a “partner” with a private Developer
owned and conirolled, and which may become owned and
controlled, in whole or in part, by parties unknown and
unacceptable to the Town or RDC and who may be irresponsible
and undesirable as partners of the Town and RDC;

The Partnership Agreement does not prevent, restrict or limit the

ability of the Developer or of the special purpose entity (“SPE”)
formed or to be formed by the Developer to acquire and transfer
title and own and operate property to sell ownership or control of
themselves to any third party without the consent of the Town or
the RDC;

The Partnership Agreement requires the RDC and the Town to
pledge or loan its credit for the benefit of the private Developer,
which is an individual, company, association or corporation;
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10.

I1.

12.

13.

14. -

15.

16.

The Partnership Agreement requires that the Town and the RDC
become joint owners in an association or joint venture among the
Town, the RDC and the private Developer;

The Parinership Agreement provides that $3,750,000 be Ioaned to
the private Developer by the RDC using proceeds which may be
obtained by bond indebtedness of the Town, and which will or may
be general obligation debt;

The Partnership Agreement provides that the $3,750,000 loaned to
the private Developer by the RDC, interest free, subordinated and
unsecured, will be used for development of private facilities,
including the hotel;

The Partnership Agreement provides that $5,200,000 will be
granted to the private Developer by the RDC using proceeds
obtained by bonded indebtedness of the Town, which will or may
be general obligation debt “together with other funds (if any) of the
Town identified by the Town for such purpose;” Partnership
Agreement, Para 11, at 7

The Partnership Agreement provides that the $5,200,000 granted to
the private developer will be used to develop public buildings,
including a conference center and a garage, which will benefit
substantially the private developer, give little or no benefit to the
public as they are not needed by the Town or recommended by or
listed as a priority in the Town’s Comprehensive Plan or Visjon
Plan;

The existence of a partnership including the Town and the RDC
with a private Developer creates impermissible conflicts of interest
between the partnership and the Town, obligated by law to regulate
the boutique hotel Project that is the subject of the partnership;

The Parinership Agreement requires the Town and the RDC (o
spend monies and to incur potential liabilities that could or would
drain and prevent tax monies from being spent on infrastructure
improvements and other greater priorities, including those stated as
greater priorities in the Town’s Comprehensive Plan and Vision
Plan;

The Partnership Agreement requires the Town and the RDC to use

~dollars collected from certain businesses to finance the creation
and operation of businesses that will compete directly with the
businesses from which those tax dollars were collected:
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17. The Partnership Agreement provides that the Manager who would
operate the private hotel and condominiums is the same as the
Manager who would operate the public convention center and
garage, and that the public convention center and garage would be
operated in certain respects for the benefit of the private hotel and
condominiums, thereby creating conflicts of interest and
comingling of functions, property, costs and profits among private
and public parties; and

18.  There is no effective remedy for the RDC and the Town if the
Developer does not repay the $3,750,000 loan.

B. The Partnership Agreement and all agreements attached thereto are unlawful,

invalid and void ab initio for many reasons, including but not limited to the following;

1. Defendants have not complied with the provisions of the
Community Development Law required before the RDC can enter
into a contract or promote a Redevelopment Plan and the
Redevelopment Project that are the subjects of the Partnership
Agreement;

2. The RDC was required but failed to publish a Request for
Proposal; instead, the Town published the Request for Proposal;

3. Defendants have not complied with the provisions of the South
Carolina Local Government Comprehensive Planning Enabling
Act of 1994, and with other applicable laws, ordinances, rules and
regulations, including but not limited to having violated S.C. Code
Ann. § 6-29-540 , in part because Defendants have authorized new
structures, public buildings and other facilities in the Partnership
Agreement, and elsewhere, without the location, character and
extent of the boutique hotel project having been submitted to the
Town Planning Commission for review and comment as to the
compatibility of the proposal with the Comprehensive Plan of the
Town; and the Town Planning Commission has failed to review
and comment on that compatibility;

4, The Agreements have not been signed by the Secretary of the
RDC, as required by SC Code Section 31-10-90(14);

5. When the Partnership Agreement and the contracts attached as
exhibits thereto were signed, the Dorchester, LLC did not existas a
legal entity;

92
ROA 0409



10.

11.

12,

13,

14.

15.

16.

The Partnership Agreement was made before all regulatory
approvals were given and which may never be given; in fact, the
BAR has not approved the conceptnal illustrations attached as
Exhibit F to the Partnership Agreement, which is the only project
allowed by and that is the subject matter of the Partnership
Agreement;

The RDC did not validly exist at the time the Partnership
Agreement was signed by the RDC;

The RDC did not validly have officers at the time the Partnership
Agreement was signed by the Chairman of the RDC;

The agreements require the Town and the RDC to spend tax
money in violation of S.C. Code Ann. § 6-1-530;

Upon information and belief, Defendant Town of Summerville

(not the RDC) selected Defendant Applegate & Co. as the

Redeveloper through a seemingly competitive bid process for the s
boutique hotel project but as a result of anti-competitive collusion;

The Partnership between the Town, the RDC and Defendant
Applegate & Co. was created as the result of illegal anti-
competitive collusion between those parties and other Defendants
with respect to the bidding pursuant to the RFP;

The Town’s Purchasing Ordinance did not authorize the use of an
RFP method of procurement; therefore, the award of the
development contract to Defendant Applegate and all contracts and
agreements that emanated from the unauthorized RFP and award
were and are ultra vires, illegal, invalid and void ab initio;

The Town accepted a non-responsive bid from Defendant
Applegate and failed to republish the Request for Proposal after
receiving a non-responsive bid from Defendant Applegate, thereby
depriving the Town, the Plaintiffs and other taxpayers of
Summerville of the benefits of free and open competition;

The Town failed to promulgate an ordinance authorizing and
regarding Requests for Proposals and, despite that failure, issued a
Request for Proposal regarding the Hotel project;

The Town violated its procurement laws;

Essential terms of the agreements were missing at the time each
respective agreement was executed, and in some cases, continue to
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be missing; the parties did not have a meeting of the minds by
agreeing on essential terms of the contract; and

17, The RDC has refused and failed to allow inspection and copies of
records of the RDC.,

C. The Defendants have violated the Community Development Law in numerous

“

respects, including but not limited to the following:

1. The RDC has issued no Request for Proposals to redevelop the Town’s

e

ST

property with the boutique hotel project, and the other requirements of
S.C. Code Section 31-10-110, including the requirement to advertise
for bids by public notice published once a week for two consecutive
weeks, have not been followed:; the RFP issued by the Town is not a
valid substitute for the RFP required of the RDC by the Community
Development Law; the RDC cannot participate in the project unti! and
unless the RDC has issued a valid REP for the project and otherwise
has complied with SC Code Section 31-10-] 10;

If a valid RFP was issued for the project, the RFP intentionally did not
include a request for condominiums and, therefore, allowing
condominiums would violate the RFP and the Community
Development Law;

The RDC has not prepared or caused to be prepared, and has not
recommended, Redevelopment Plans for a Redevelopment Project to
the Town of Summerville; instead, the Town has prepared
Redevelopment Plans, and the RDC has purported to adopt and
implement the Town’s Redevelopment Plans and Project, in violation
of SC Code Section 31-10-90(4) and other provisions of the
Community Development Act;

The RDC has not entered into contracts “in accordance with the

Redevelopment Plan” created by the RDC as required by S.C. Code
Section 31-10-90(6) and other provisions of the Community
Development Act;

. The location of the boutique hotel project is not a blighted area or a

conservation area within the meaning of the Community Development
Law; Defendants deliberately caused, and conspired to cause, property
owned by the Town at the location of the Project not to be maintained
1o contrive a false claim that the area was “blighted” or a
“conservation area,” in order to attempt to justify creating the RDC
and the boutique hotel project as being necessary and permissible;
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6.

10.

11

12.

- 13.

14.

The officers and by-laws of the RDC have never been chosen or
adopted by the RDC at a properly noticed meeting or at a valid
meeting of the RDC; -

The RDC has purported to enter into the Partnership Agreement and
other agreements in an invalid manner, due to the agreements not
being signed by the Secretary or the Assistant Secretary of the RDC:

The Town did not publish a notice of intent to consider passage of an
ordinance to create a Redevelopment Commission, as reqbired by SC Code
Section 31-10-30(a);

Required public notice was not published by the RDC before the RDC met
and conducted business;

The RDC did not follow the proper procedures for creating a Redevelopment
Plan, as defined by S.C. Code Section 31-10-20(15);

The Defendants who are commissioners of the RDC have failed to exercise
proper control and supervision over contracts signed for the RDC by
Defendant Collins as chairman of the RDC; instead, the commissioners have
unlawfully delegated ‘“blank check” authority to Defendant Collins to
negotiate the terms of and to execute contracts for the RDC, in violation of
the South Carolina Constitution and S.C. Code Ann. § 31-10-60, just as those
commissioners gave Defendant Collins “blank check” authority to negotiate
the terms and to execute contracts for the Town in Defendant Collin’s
capacity as Mayor of Summesrville;

Upon information and belief, the chairman and some commissioners of the
RDC have direct or indirect interests in violation of SC Code Section 31-10-
70;

Upon information and belief, the RDC has not made or caused to be made any
surveys, studies or plans necessary to camry out the purposes of the
Community Development Law or made or caused to be made a contract with

anyone to make those surveys, studies or plans, as required by SC Code
Section 31-10-90(9):

The RDC unlawfully has obligated itself in the Partnership Agreement to
acquire property from the Town for the boutique hotel project, when the Town
has not “approved the Redevelopment Plan as hereinafter prescribed,” as
required by S.C. Code Section 31-10-100(b), because the RDC has not created
a Redevelopment Plan as required by the Community Development Law that
could be approved by the Town;
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I5. The RDC has not created a Redevelopment Plan as required by the

16.

17.

18

19.

20.

21,

Community Development Law that contains any of the requirements in S.C.
Code Section 31-10-100(c); instead, the Town hired third parties to create a

“Vision Plan” and the RDC purported to adopt that “Vision Plan” as the
Town’s redevelopment plan;

The RDC did not hold a valid public hearing prior to its final adoption of the
RDC’s Redevelopment Plan, and did not properly notice that public hearing,
in violation of SC Code Section 31-10-100(d); instead, the RDC purported to

adopt the Town's “Vision Plan,” in violation of the Community Development
Law;

The RDC violated all of the provisions of SC Code Section 31-10-100( e),
including but not limited to the RDC’s not submitting to the Town a
redevelopment plan; the RDC’s not doing the following: “[pIrior to
recommending a redevelopment plan to-the-[Town] for approvai:” “utilize the
local private planning, financing, and financial services to the greatest extent
possible . . .;” and the RDC’s not considering whether adequate provision for
traffic and vehicular parking had been made;

- The Town did not “approve, amend or reject the redevelopment plan as

submitted” to the Town by the RDC, as required by SC Code Section 31-10-
100(f), because the RDC did not submit a Redevelopment Plan to the Town;

The RDC has obligated itself in the Partnership Agreement to acquire
property, has executed contracts and “has taken other actions necessary to
carry ont the” boutique hotel plan, without having- first created a
Redevelopment Plan and having obtained Town approval of the RD(C’s
development plan, in violation of SC Code Section 3 1-10-100(g);

The RDC has contracted for it to transfer real property to the Developer in
violation of the reguirements in SC Code Section 31-10-110(b) that any sale
or transfer of real property to the Developer from the RDC be “in accordance
with the Redevelopment Plan” and that any “sale, exchange, or other transfer,
and any agreement relating thereto, be made only after the approval of the
Redevelopment Plan by the Town and after public notice and award as
specified in subsection ( c) of this section™, the RDC has not created a
Redevelopment Plan, has not obtained the Town’s approval of a
Redevelopment Plan and has not complied with any of the request for
proposal and notice of request for proposal requirements of SC Code Section
31-10-110(b) and ( c);

The Partnership Agreement requires that the Town issue bonds to generate
proceeds to finance the boutique hotel project after passing those proceeds
through the RDC; that scheme violates the intention and requirements of the
Community Development Law that redevelopment pursuant to the
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Community Development Law be financed by bonds issued by the RDC in
accordance with the requirements of the Community Development Law,
including that the bonds be repaid and the expenses of a redevelopment

Project be paid only from the profits of the project financed by the RDC;

22. The Commission and the Corporation have not adopted rules of organizational
procedure; kept a record of its resolutions, findings and determinations; and
treated those resolutions, findings and determinations as a public record; and

23. The RDC wrongfully declared the site of the

D. The Defendants have violated

Comprehensive Planning Enabling Act of 1994 in numerous respects,

to the following:

1.

proposed hotel project to be a

“blighted area™ or a *conservation area,” as defined in section 31-10-20 of the

Community Development Law.

Plaintiff Faye Croft was not provided adequate or required notice of
the Town’s intention to rezone property at the location where the
boutique hotel project is intended to be built, in violation of SC Code
Section 6-29-760;

Defendants have violated S.C. Code Ann, § 6-29-540, in part because
the Town and the RDC have authorized new struciures, public
buildings and other facilities in the Partnership Agreement, and
elsewhere, without the location, character and extent of the boutique
hotel project having been submitted to the Town Planning
Commission for review and comment as to the compatibility of the
proposal with the Comprehensive Plan of the Town; and the Town
Planning Comtmission has failed to review and comment ogn that
compatibility;

Opponents of the boutique hotel project have not been allowed to
participate in mediation or other good faith negotiations with the
Defendants to attempt to resolve their differences regarding the
boutique hotel project; and

The Town violated S.C. Code Sec. 6-29-530 by failing to notice and
hold a public hearing on the amendment and update of the
Comprehensive Plan.

the South Carolina Local Government

including but not limited
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E.

The Defendants have violated the Town’s ordinances in numerous respects,

including but not limited to the following;

1.

The Town and the RDC have failed
Sec. 32-176 of the Town of Summer
follows:

application to the BAR, includin
completed form, required as a
the boutique hotel project; and

“Sec. 32-176. - Meetings, rules and records.

All governmental agencies .. . shall be reqnired t0 go before the

board of architectural review in
to initiating any changes covered by this article.”

(Emphasis
added.)

2. The Developer, the RDC ang the Town have never submitted an

g never having submitted the required
prerequisite to the BAR’s considering

. The Town has issued an REP and awarded a contract based on that

RFP, in violation of state and Town

not limited to the Summerville Purchasing Ordinance Sec, 2-320 - Sec.
2-326.

procurement laws, including bhut

accordance with this article prior

to appear before the BAR as required by
ville’s ordinances, which states in part as

F. Defendants BAR and Planning Commission have exhibited bias in favor of the

developer and the project and violated applicable laws,

including State statutes; Town

ordinances, rules, regulations and customs; due process, equal protection, free speech and other

provisions of the United States and South Carolina Constitutions, resulting in the BAR and the

Planning Commission not performing their fiduciary duties to safeguard the public interests, in

numerous respects, including but not limited to, the following:

L.

In violation of Town Ordinance, Sec 32-] 82(b), the BAR failed to
publicly notice that people had a right to speak at BAR meetings
about demolitions being considered by the BAR regarding the

Hotel project, and to let people speak at BAR meetings regarding
those demolitions;

As stated in Faye P. Croft, et al. v. Town of Summerville, et al,,
Appellate Case No.: 2015-002199 PTW No.: 7754.001;
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10.

1.

The BAR gave the developer much more time to promote than the
BAR gave to Summerville residents to oppose the boutique hotel
project; members of the public were restricted to 3 minutes but the
developer was given more than 30 minutes to speak; citizens
opposing the project, but not the developer and others supporting
the project, were rudely interrupted, prohibited from continuing to
speak after 3 minutes and told by the BAR that their time to speak
was expired and was repetitive;

The BAR restricted what opponents of the Hotel project were
allowed to say; the BAR limited public comments to design
elements only; discussion of environmental, feasibility and traffic
comments was delivered in the second BAR meeting about the
boutique hotel project despite the Chairman’s admonitions;
comments about architectural context (e.g., the project is totally
unrelated to the surrounding buildings), an important consideration
in the conceptual state, were dismissed by the BAR Chairman;

The BAR threatened opponents of the project with removal from
the BAR’s proceeding by the police, who, project opponents were
told by the BAR, were standing at the back of the BAR meeting
room available to remove BAR opponents upon request by the
BAR Chairman;

BAR members wined and dined with the Mayor at the Mayor’s
home and otherwise engaged in impermissible conflicts of interest;

The BAR posted a sketch of the proposed design of the boutique
hotel project only 24 hours in advance of meetings, publishing
inadequate information and allowing insufficient time for the
public to analyze and to be able to respond to the design at BAR
meetings;

The BAR did not require and did not publish applications of

developers prior to allowing a developer to present a project to the

BAR;

The BAR failed to have and to publish clear and adequate
procedures;

The public has not been allowed an opportunity to examine BAR

minutes and to listen to BAR recordings to verify their scope and
content;

The BAR has failed to inform members of the public of the BAR’s
rights to lower the height and to reduce the scale and mass of the

99

ROA 0416



boutique hotel project, and to deny the developers a permit for the
boutique hotel project;

12. BAR members do not understand and have not received sufficient
training about their duties, options and rights; one BAR member
incorrectly has informed the public that he believes the BAR has
an obligation to approve the boutique hotel project eventually;

I3. The BAR has not informed the public of its right to appeal BAR
decisions;

[4.  The BAR misled the public;

15. The BAR prevented the public from speaking at its meetings;

16. The BAR held secret, unlawful meetings with developer
Applegate at which BAR business was discussed and decided;

17. Members of the BAR have direct and indirect conflicts of interest;

18. Members of the Planning Commission have direct and indirect
conflicts of interest;

19. The Planning Commission refused and failed to consider errors in
the Vision Plan before making recommendations about the Vision
Plan and amending the Comprehensive Plan;

20.  Members of the Planning Commission made false statements and
misled the public before making recommendations about the
Vision Plan and amending the Comprehensive Plan;

21. Members of the BAR and of the Planning Commission have failed
to do research, to avoid conflicts of interest and the appearance of
impropriety and to maintain independence necessary to make
sound and reasonable decisions in the public interest;

22.  The Town and members of the Planning Commission and the BAR
have pressured and retaliated against members of the Planning
Commission and the BAR; and

23.  Meetings of the Planning Commission and BAR are shams.

G. Required notices were not provided to required parties, the public or the Plaintiffs,

and, if they were provided, they were so deficient as to be meaningless, invalid and unlawful;
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H. On information and belief, persons involved in the boutique hotel project may have
impermissible conflicts of interest; and

L Varjous meetings, including alleged public hearings, regarding the boutique hotel

project were invalid and sham proceedings.

II. CAUSES OF ACTION
FOR A FIRST CAUSE OF ACTION

VIOLATIONS OF SOUTH CAROLINA CONSTITUTION

231. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

232. The Public-Private Partnership Agreement and other agreements referenced
herein among and between the Town, the RDC and Applegate & Co., and ot‘her agreements and
actions referenced herein, violate and will continue to violate provisions of the South Carolina
Constitution, including but not limited to Article I §§ 2, 3, 8, 13, 22, and 23, Article VIII and
Article X §§ 5, 11, 13 and 14 in numerous respects, including but not limited to the following:

A.  They allow and require the spending of public funds for private purposes and for
the primary benefit of private parties;

B. They allow and require the pledging or loaning of the credit of the Town of
Summerville and/or the State of South Carolina for the benefit of an individuat,
company, association or corporation;

C. They allow and require that the Town of Summerville become a joint owner in a
company, association, or corporation;

D. Plaintiffs have been deprived of liberty and property without due process of law;

E. Plaintiffs have been deprived of liberty and property without the equal protection
of the laws;
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0.

232.

Plaintiffs have been deprived of private liberty and property rights without due
notice and an opportunity to be heard; contrary to statutes, ordinances and
regulations; and not by a mode of procedure prescribed by the General Assembly;

Plaintiffs’ private property has been taken and will be taken for private uses
without the consent of the owner and without just compensation;

Plaintiffs’ rights to freedom of speech and assembly have been violated:

Plaintiffs’ rights to petition the government or any department thereof for a
redress of grievances have been violated;

The Town’s new noise ordinance is unconstitutional;
The state faw limiting the ability to contest rezoning is unconstitutional;

The Town sent Plaintiff Hutson an intimidating letter falsely accusing him
of having painted his house contrary to law and requiring him to provide
information to and attend a meeting of the BAR, based on nothing more
than false hearsay in an anonymous telephone call;

The Town falsely accused a Town citizen residing next to the homes of
two Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home without a warrant or
Jjust cause;

A Town Councilman warning a2 Town resident that whoever sues the
Town may be counter-sued back by the Town; and

The actions of the governmental Defendants described in Paragraphs 224-
225 above are unconstitutional,

The Community Development Law, and all other statutes, ordinances,

regulations, rnles and customs in South Carolina, violate the South Carolina Constitution to the

extent that they:

A.

Allow or require the spending of public funds for private purposes or for the
primary benefit of private parties;

Allow or require the pledging or loaning of the credit of the Town of Summerville
and/or the State of South Carolina for the benefit of an individual, company,
association or corporation; and/or
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C. Allow or require that the Town of Summerville become a joint owner in a

company, association, or corporation.

233. As a direct and proximate result of the Defendants’ actions and entering into and
implementing the above-referenced agreements, the Plaintiffs have been damaged and will
continue to be damaged in numerous respects, including, but not limited to, by being deprived of
the rights stated above; having to pay and risking having to pay additional and unlawful taxes;
suffering a reduction in the value of their properties and, in some cases, the ability to rent their
properties; and suffering increased traffic, noise, flooding, obstructions of views, and: other
impairments to the use of property; by suffering nominal and actual damages, as proven at trial;
and by having to incur additional harm and losses, as described above.

FOR A SECOND CAUSE OF ACTION
ULTRA VIRES; VOID AB INITIO

234. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

735. The Public-Private Partnership Agreement and other agreements referenced
herein among and between the Town, the RDC and Applegate & Co., and other agreements and
actions referenced herein, are ultra vires, invalid and void ab initio.

236. As;a direct and proximate result of the Defendants entering into and implementing
the above-referenced invalid agreements, the Plaintiffs have been damaged and will continue to
be damaged by having to pay and risking having to pay additional and unlawful taxes; by
suffering nominal and actual damages, as proven at trial; and by having to incur additional harm
and losses, as described above.

FOR A THIRD CAUSE OF ACTION
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VIOLATIONS OF SOUTH CAROLINA COMMUNITY DEVELOPMENT LAW

237. ‘The Plaintiffs repeat and restate the preceding | paragraphs as if fully restated
herein.

238. Actions by the Defendants referenced herein violate provisions of the South
Carolina Community Development Law,

239. As a direct and proximate result of the Defendants violating the South Carolina
Community Development Law, the Plaintiffs have been damaged and will continue to be
damaged by having to pay and risking having to pay additional and unlawful taxes; by suffering
nominal and actual damages, as proven at trial; and by having to incur additional harm and
losses, as described above.

FOR A FOURTH CAUSE OF ACTION
VIOLATIONS OF SOUTH CAROLINA LOCAL GOVERNMENT COMPREHENSIVE
PLANNING ENABLING ACT OF 1994

240. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

241. Actions by the Defendants referenced herein violate provisions of the South
Carolina Local Government Comprehensive Planning Enabling Act of 1994.

242.  As a direct and proximate result of the Defendants violating the South Carolina
Local Government Comprehensive Planning Enabling Act of 1994, the Plaintiffs have been
damaged and will continue to be damaged by having to pay and risking having to pay additional
and unlawful taxes; by suffering nominal and actual damages, as proven at trial; and by having to
incur additionzl harm and losses, as described above.

FOR A FIFTH CAUSE OF ACTION
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VIOLATIONS OF SOUTH CAROLINA FREEDOM OF INFORMATION ACT

243.

herein.

The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

244. By their actions referenced herein the Defendants have violated, and continue to

violate, sometimes willfully and knowingly, provisions of S.C. Code Ann. § 30-4-10 et seq., in

numerous respects, including but not limited to the following:

A,

m o 0 v

Failing and refusing to disclose and produce the fiscal impact and the cost-benefit
analysis of the Hotel project required by S.C. Code Ann. § 30-4-55;

Giving no notice or inadequate notice of meetings of public bodies;
Excessive and unjustified use of executive sessions;
Failing to provide minutes of meetings within a reasonable time;

Failing to create and implement a FOIA research and copying cost-charging
formula that is fair and not for profit;

Failing without justification to produce documents for inspection and copies of
documents;

Holding secret “workshops” and meetings for the purpose of evading public
knowledge, viewing and hearing of, and participation in, meetings required to be
open to the public;

Making and implementing procedures for meetings in violation of the general laws
of South Carolina with regard to freedom of information, in violation of Section
5-7-520(c);

Failing to adopt rules of organizatioral procedure for the RDC and to keep a

public record of its resolutions, findings and determinations, as required by S.C.
Code Ann. § 6-29-360(B);

Denying public access to meetings, meeting minutes and meeting agendas;

Charging excessive reproduction fees, for the purpose and with the effect of
discouraging production of documents;
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246.

Refusing to identify redacted information and withheld documents in response to
FOIA requests denied;

Failing to respond within 15 working days, or at all, to FOIA requests:

Polling of Town Council members during executive sessions to determine their
vote or how they would vote, resulting in quick and prearranged votes following
executive sessions;

Removing RDC records prior to public inspection of those records;-

Failure and refusal to allow inspection of public records and requiring, instead,
that a written FOIA request be submitted followed by a fifteen-day delay in
answering the FOIA request and the requirement that excessive and unjustified
costs be charged for copies of documents that should be allowed to be inspected
without charge-or delay;

Holding a secret, non-public meeting of all BAR members on February 2, 2017,
without having provided prior notice or an agenda of the meeting, allowing the
public to attend the meeting, or proper minutes of the meeting;

Holding secret, non-public meetings of the Master Plan Advisory Committee
without having provided prior notice or an agenda of the meetings, allowing the
public to attend the meetings, or minutes of the meetings; and

Writing and approving minutes of meetings containing false and erroneous
statements and that are incomplete.

As a direct and proximate result of the Defendants violating S.C. Code Ann. § 30-

4-10, et seq., the Plaintiffs have been damaged and will continue to be damaged by having to pay
and risking having to pay additional and unlawful taxes, for an improper purpose; by suffering
nominal and actual damages, as proven at trial; and by having to incur additional harm and

losses, as described above.

FOR A SIXTH CAUSE OF ACTION

YIOLATIONS OF S.C. CODE ANN. § 6-1-730

The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
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247.  Actions by the Defendants referenced herein violate S.C. Code Ann. § 6-1-730,
248.  Asadirect and proximate result of the Defendants violating S.C. Code Ann. § 6-
1-570, the Plaintiffs have been damaged and will continue to be damaged by having to pay and
risking having to pay additional and unlawful taxes, for an improper purpose; by suffering
nominal and actual damages, as proven at trial; and by having to incur additional harm and
losses, as described above
FOR A SEVENTH CAUSE OF ACTION

VIOLATIONS OF STATE AND TOWN PROCUREMENT LAWS

249.  The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein,

250. The Town of Summerville violated S.C. Code Sec. 11-35-5 by failing to adopt
procedures embodying sound principles of appropriately competitive procurement by m;:ans of

the Request for Proposal method.,

251. The Town of Summerville violated its own Purchasing Ordinance by using a
procurement method, the Request for Proposal method, that was not authorized in the Purchasing

Ordinance.

252. Because the use of the RFP method of procurement was not authorized in the
Purchasing Ordinance, the PPPA, dated as of July 9, 2014, is contrary to the Purchasing
Ordinance, illegal, invalid, ultra vires and void ab initio.

253. The Town’s acceptance of a non-responsive bid from Applegate & Co. violated
Section 2-323(c) (12) of its Purchasing Ordinance and Sec 2-323 (¢)(8) of its Purchasing

Ordinance, which states "The invitation for bids shall set for the evaluation criteria to be used.
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No criteria may be used in the bid evaluation that is not set forth in the invitation for bids."

(Emphasis added.)

254. The Town's failure to have rejected the proposal submitted by Applegate & Co.

because it was non-responsive to the RFP violated Section 2-323(c)(8), (c) (12) of the Town's

Purchasing Ordinance; S.C. Code Ann. Sec. 11-35-1520(13); and Regulation 19-445.2070(A)
thereunder.

255. By depriving itself, the Plaintiffs and other citizens and taxpayers, as well as other
bidders, of the benefits of free and open competition, the Town violated Sections 2-321(e), 2-

322(c), 2323(c) (12) and (17) of Summerville’s Purchasing Ordinance which require competitive

procurement.

256. Because the Town’s acceptance of Applegate’s non-responsive proposal violated

Summerville’s Purchasing Ordinance, the PPPA is contrary to the Purchasing Ordinance, illegal

£

invalid, ultra vires and void ab initio.

257. The agti-competitivc, collusive, bid-rigging and/or fraudulent conduct described
above violates Summerville’s Purchasing Ordinance Section 2-321(e), Section 2-322 and
subsection (c) thereof, and Section 2-323(c) (17) which require competitive procurement.

258. Because the anti-competitive conduct described above violates Summerville’s
Purchasing Ordinance, the PPPA is contrary to the Ordinance, illegal, invalid, ultra vires and
void ab initio.

259.  As adirect and proximate result of the Defendants violation§ described above, the

Plaintiffs have been damaged and will continue to be damaged by having to pay and risking

having to pay additional and unlawful taxes, for an improper purpose; by suffering nominal and
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actual damages, as proven at trial; and by having to incur additional harm and losses, as

described herein.

FOR AN EIGHTH CAUSE OF ACTION
VIOLATIONS OF SUMMERVILLE’S
ORDINANCES, RULES, REGULATIONS AND CUSTOMS

260. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

261.  Actions by the Defendants referenced herein violate ordinances, rules, regulations
and customs of the Town of Summerville, including but not limited to the Summerville Historic
Preservation Ordinance, Article IV, Sec. 32-171, et. seq.; the Summerville Planning Commission
Ordinance, Article II, Sec. 20-31, et. seq.; and the Summerville Tree Protection Ordinance,
Article VIII, Sec. 32-324.

262. As a direct and- proximate result of the Defendants violating ordinances, rules,
regulations and customs of the Town of Summerville, the Plaintiffs have been damaged and will
continue to be damaged by having to pay and risking having to pay additional and unlawful
taxes; by suffering nominal and actual damages, as proven at trial; and by having to incur

additional harm and losses, as described above.

FOR AN NINTH CAUSE OF ACTION
VIOLATIONS OF FIRST AMENDMENT RIGHTS

263. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

herein,
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264. Actions by gcrtain governmental Defendants referenced herein have deprived, and

will continue to deprive, the Plaintiffs and other taxpayers and members of the public, of their

rights of free association, to petition for redress of grievances, and of speech and expression

protected by the First Amendment of the United States Constitution, in numerous respects,

including but not limited to, the following:

A.

Pronouncing loudly, repeatedly and in error that the boutique hotel
project is a “done deal,” against which public opposition would be
worthless and futile, when the project is unlawful;

Bullying, ridiculing, speaking loudly and cutting off statements by
some of the Plaintiffs and other citizens in an intimidating manner;

Trying to stop and prevent the Plaintiffs and other citizens from
opposing the project by misleading them, shouting them down,
keeping them uninformed, charging excessively for Town
responses to the Freedom of Information Act and conducting
business in secret and non-transparently;

The BAR gave the developer much more time to promote than the
BAR gave to Summerville residents to oppose the boutique hotel
project; members of the public were restricted to 3 minutes but the
developer was given more than 30 minutes to speak; citizens
opposing the project, but not the developer and others supporting
the project, were rudely interrupted, prohibited from continuing to
speak after 3 minutes and told by the BAR that their time to speak
was expired and was repetitive;

The BAR restricted what opponents of the project were allowed to
say, the BAR limited public comments to design elements only;
comments about architectural context (e.g., the project is totally
unrelated to the surrounding buildings), an important consideration
in the conceptual state, were dismissed by the BAR Chairman;

The BAR intimidated opponents of the project with threats of
removal from the BAR’s proceeding by the police, who, project
opponents were told by the BAR, were standing at the back of the
BAR meeting room available to remove BAR opponents upon
request by the BAR Chairman;

As described in the First Cause of Action above;
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265.

Sending Plaintiff Hutson an intimidating letter falsely accusing
him of having painted his house contrary to law and requiring him
to provide information to and attend a meeting of the BAR, based
on nothing more than false hearsay in an anonymous telephone call
and after a Town inspection had determined there was insufficient
evidence of a violation;

Falsely accusing a Town citizen residing next to the homes of two
Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home without a
warrant or just cause;

Warning a Town resident that whoever sues the Town may be
counter-sued back by the Town; and

Committing the acts described in Paragraphs 229-230 above,

As a direct and proximate result of the Defendants violating the First Amendment

rights of Plaintiffs, and others, those Plaintiffs have been damaged and will continue to be

damaged by having their First Amendment rights infringed and threatened, and by having to

incur additional harm and losses, as described above, including, but not limited td, by having to

pay and risking having to pay additional and unlawful taxes; suffering a reduction in the value

of their properties and, in some cases, the ability to rent their properties; by suffering increased

traffic, noise, flooding, obstructions of views, and other impairments to the use of property; by

suffering nominal and actual damages, as proven at trial; and by having to incur additional harm

and losses, as described above.

herein.

FOR A TENTH CAUSE OF ACTION

VIOLATIONS OF SUBSTANTIVE AND PROCEDURAL DUE PROCESS

266.

RIGHTS UNDER THE FOURTEENTH AMENDMENT

111

The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

ROA 0428



267.  Plaintiffs have liberty interests and property interests in the properties they own at

or near the location of the boutique hotel project or in the Town of Summerville, and in keeping

their taxes as low as possible. Defendants violated S.C. Code Ann. § 6-29-760(D) by rezoning

the property of Defendant Croft as described above. S.C. Code Ann. § 6-29-760(D) and the new

Town noise ordinance are arbitrary, unreasonable, capricious and irrational, and violate

substantive due process, in violation of the United States Constitution. Actions by certain

governmental Defendants referenced herein have deprived, and will continue to deprive,

Plaintiffs, and other taxpayers and members of the public, of their rights to substantive and

procedural due process under the Fifth and Fourteenth Amendment to the United States

Constitution, in numerous respects, including but not limited to, the following:

A,

Orchestrating an “informational meeting” (not a public hearing) on November 12,
2013, at which Defendant Collins arranged for individuals, including those whose
organizations receive monetary benefits from the Town, to speak for the project,
and determined who would speak and when about the project, so as t0 maximize
comments favorable to the project and minimize comments opposing the project,
as described above;

Pronouncing loudly, repeatedly and in error that the boutique hotel project is a
“done deal,” against which public opposition would be worthless and futile, when
the project is unlawful;

Bullying, ridiculing, speaking loudly and cutting off statements by some of the
Plaintiffs and other citizens in an intimidating manner;

Trying to stop and prevent the Plaintiffs and other citizens from opposing the
project by misleading them, shouting them down, keeping themn uninformed,
charging for Town responses to the Freedom of Information Act and conducting
business in secret and non-transparently; '

Hosting and lobbying members of the BAR, whom the Mayor, with the approval
of Town Council, appoints and can remove and replace, at his home where he
serves them food and drinks, to curry favor with them and to influence and
attempt to influence them to make decisions favorable to the boutique hotel
project;

112
ROA 0429



Withholding information from the Plaintiffs and the public, including but not
limited to charging citizens large sums of money to obtain information about the
boutique hotel project pursuant to FOIA, while simultaneously signing a contract
to pay the Developer up to $400,000 to finance the costs of advancing the project
about which citizens sought information pursuant to FOIA:

Misleading Plaintiffs and the public, including but not limited to using
misnomers; failing to provide timely, clear and understandable rules, notices of
proposed zoning changes, scheduled meetings, hearings and other events and
actions; and obfuscating the true nature of the project by calling it, first, an
economic development project and, later, a “boutique hotel,” both of which are
misnomers;

Pushing the project to fulfill 2 campaign promise to and for Defendant Collins’
real estate developer friends and supporters, instead of following the priorities
established by the Town’s Comprehensive Plan or necessary to ensure the public
health and safety;

Violating numerous State Constitutional provisions and statutes, and numerous
Town laws, ordinances and customs, as stated herein;

Publishing or allowing to be published unauthorized, false and misleading
statements in the newspaper about the availability of condominiums that have not
been approved by the BAR and other governmental entities;

llegally using the Master Plan Advisory Committee to recommend, advise, help
create and promote the Town’s Master Plan or Vision Plan, which became the
Town’s new Comprehensive Plan and the RDC’s Redevelopment Plan;

Defendants have not complied with the provisions of the Community
Development Law required before the RDC can enter into a contract or promote a
redevelopment plan and the redevelopment project that are the subjects of the
Partnership Agreement;

The RDC was required but failed to publish a Request for Proposal; instead, the
Town published the Request for Proposal; ’

Defendants have not complied with the provisions of the South Carolina Local
Government Comprehensive Planning Enabling Act of 1994, and with other
applicable laws, ordinances, rules and regulations, including but not limited to
having violated S.C. Code Ann. § 6-29-540, in part because Defendants have
authorized new structures, public buildings and other facilities in the Partnership
Agreement, and eisewhere, without the location, character and extent of the
boutique hotel project having been submitted to the Town Planning Commission
for review and comment as to the compatibility of the proposal with the
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Comprehensive Plan of the Town; and the Town Planning Commission has failed
to review and comment on that compatibility;

The Agreements have not been signed by the Secretary of the RDC, as required
by SC Code Section 31-10-90(14);

When the Partnership Agreement and the contracts attached as exhibits thereto
were signed, the Dorchester, LLC did not exist;

The Partnership Agreement was made before all regulatory approvals were given
and which may never be given; in fact, the BAR has rejected the conceptual
illustrations attached as Exhibit F to the Partnership Agreement, which is the only
project allowed by and that is the subject matter of the Partnership Agreement;

The RDC did not validly exist at the time the Partnership Agreement was signed
by the RDC;

The RDC did not validly have officers and by-laws at the time the Partnership
Agreement was signed by the Chairman of the RDC;

The agreements require the Town and the RDC to spend tax money in violation of
S.C. Code Ann. § 6-1-530;

Upon information and belief, Defendant Town of Summerville selected
Defendant Applegate & Co. as the winning bid for the boutique hotel project as a
result of anti-competitive collusion, bid-rigging and fraud;

The Partnership between the Town, the RDC and Defendant Applegate & Co.
was created as the result of illegal anti-competitive collusion between those
parties and other Defendants with respect to the bidding pursuant to the RFP;

The Town’s failure to republish the Request for Proposal after receiving a non-
responsive bid from Defendant Applegate & Co. deprived the Town, Plaintiffs
and other taxpayers of Summerville of the benefits of free and open competition;
and

Essential terms of the agreements were missing at the time each respective
agreement was executed, and in some cases, continue to be missing; the parties
did not have a meeting of the minds by agreeing on essential terms of the coniract.

The RDC has issued no Request for Proposals to redevelop the Town’s property
with the boutique hotel project, and the other requirements of S.C. Code Section
31-10-110, including the requirement to advertise for bids by public notice
published once a week for two consecutive weeks, have not been followed; the
RFP issued by the Town is not a valid substitute for the RFP required of the RDC
by the Comnmunity Development Law; the RDC cannot participate in the project
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BB.

CC.

DD.

EE.

GG.

HH.

IL

until and unless the RDC has issued a valid RFP for the project and otherwise has
complied with SC Code Section 31-10-110;

If a valid RFP was issued for the project, the RFP intentionally did not inciude a
request for condominiums and, therefore, allowing condominiums would violate
the REP and the Community Development Law:

The RDC has not prepared or caused to be prepared, and has not recommended,
redevelopment plans for a redevelopment project to the Town of Summerville;
instead, the Town has prepared redevelopment plans, and the RDC has purported
to adopt and implement the Town’s redevelopment plans and project, in violation
of SC Code Section 31-10-90(4) and other provisions of the Community
Development Act;

The RDC has not entered into contracts “in accordance with the redevelopment
plan” created by the RDC as required by SC Code Section 31-10-90(6) and other
provisions of the Community Development Act;

The location of the boutique hotel project is not a blighted area or a conservation
area within the meaning of the Community Development Law; Defendants
deliberately caused, and conspired to cause, property owned by the Town at the
location of the project to not be maintained to contrive a false claim that the area
was blighted or a-conservation area, in order to attempt to justify creating the
RDC and the boutique hotel project as being necessary and permissible:

The officers and by-laws of the RDC have never been chosen or adopted by the
RDC at a properly noticed meeting or at a valid meeting of the RDC;

The RDC has purported to enter into the Partoership Agreement and other
agreements in an invalid manner, due to the agreements not being signed by
anyone as the Secretary or the Assistant Secretary of the RDC:;

The Town did not publish a notice of intent to consider passage of an ordinance to
create a Redevelopment commission, as required by SC Code Section 31-10-
30(a):

Required public notice was not published by the RDC before the RDC' met and
conducted business;

The RDC did not follow the proper procedures for creating a redevelopment plan,
as defined by SC Code Section 3 1-10-20(15);

The Defendants who are commissioners of the RDC have failed to exercise proper
contrel and supervision over contracts signed for the RDC by Defendant Collins
as chairman of the RDC; instead, the commissioners have unlawfully delegated
“blank check™ authority to Defendant Collins to negotiate the terms of and to
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PP,
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execute contracts for the RDC, in violation of the South Carolina Constitution
and S.C. Code Ann. § 31-10-60, just as those commissioners gave Defendant
Collins “blank check” authority to negotiate the terms and to execute contracts for
the Town in Defendant Collin’s capacity as Mayor of Summerville;

Upon information and belief, the chairman and some commissioners of the RDC
have direct or indirect interests in violation of SC Code Section 3 1-10-70;

The RDC has not made or caused to be made any surveys, studies or plans
necessary to carry ott the purposes of the Community Development Law or made
or caused to be made a contract with anyone to make those surveys, studies or
plans, as required by SC Code Section 31-10-90(9);

The RDC unlawfully has obligated itself in the Partnership Agreement to acquire
property from the Town for the boutique hotel project, when the Town has not
“approved the redevelopment plan as hereinafter prescribed,” as required by SC
Code Section 31-10-100(b), because the RDC has not created a redevelopment
plan as required by the Community Development Law that could be approved by
the Town;

The RDC has not created a redevelopment plan as required by the Community
Development Law that contains any of the requirements in SC Code Section 3 1-
10-100(c); instead, the Town hired third parties to create a “Vision Plan” and the
RDC purported to adopt that “Vision Plan” as the Town’s redevelopment plan;

The RDC did not hold a valid public hearing prior to its final adoption of the
RDC’s Redevelopment Plan, and did not properly notice that public hearing, in
violation of SC Code Section 31-10-100(d); instead, the RDC purported to adopt
the Town’s “Vision Plan,” in violation of the Community Development Law:

The RDC violated all of the provisions of SC Code Section 3 1-10-100( e),
including but not limited to the RDC’s not submitting to the Town a
redevelopment plan; the RDC’s not doing the following: “[p]rior to
recommending a redevelopment plan to the [Town] for approval:” “utilize the
local private planning, financing, and financial services to the greatest extent
possible . .. ;" and the RDC’s not considering whether adequate provision for
traffic and vehicular parking had been made;

The Town did not “approve, amend or reject the redevelopment plan as
submitted” to the Town by the RDC, as required by SC Code Section 31-10-
100(f), because the RDC did not submit a redevelopment plan to the Town;

The RDC has obligated itself in the Partnership Agreement to acquire property,
has executed contracts and “has taken other actions necessary to carry out the”
boutique hotel plan, without having first created a redevelopment plan and having
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obtained Town approval of the RDC’s development plan, in violation of SC Code

Section 31-10-100(g);

The RDC has contracted for it to transfer real property to the Developer in

violation of the requirements in SC Code Section 31-10-1 10(b) that any sale or
transfer of real property to the Developer from the RDC be “in accordance with
the redevelopment plan” and that any “sale, exchange, or other transfer, and any
agreement relating thereto, be made only after the approval of the redevelopment
plan by the Town and after public notice and award as specified in subsection ( ¢)

of this section”; the RDC has not created a redevelopment plan, has not obtain

ed

the Town’s approval of a redevelopment plan and has not complied with any of

the request for proposal and notice of request for proposal requirements of SC
Code Section 31-10-110(b) and ( c);

The Partnership Agreement requires that the Town issue bonds to generate
proceeds to finance the boutique hotel project after passing those proceeds
through the RDC; that scheme violates the intention and requirements of the

Community Development Law that redevelopment pursuant to the Community
Development Law be financed by bonds issued by the RDC in accordance with
the requirements of the Community Development Law, including that the bonds

be repaid and the expenses of a redevelopment project be paid only from the
profits of the project financed by the RDC;

Plaintiff Faye Croft was not provided sufficient or required notice of the Town’s

intention to rezone property at the location where the boutique hotel project is
intended to be built, in violation of SC Code Section 6-29-760:

Defendants have violated S.C. Code Ann. § 6-29-540, in part because the Town
and the RDC have anthorized new structures, public buildings and other facilities
in the Partnership Agreement, and elsewhere, without the location, character and
extent of the boutique hotel project having been submitted to the Town Planning
Commission for review and comment as to the compatibility of the proposal with

the Comprehensive Plan of the Town; and the Town Planning Commission has
failed to review and comment on that compatibility;

Opponents of the boutique hotel project have not been allowed to participate in

mediation or other good faith negotiations with the Defendants to attempt to
resolve their differences regarding the boutique hotel project;

The Town and the RDC have failed to appear before the BAR as required by
Sec. 32-176 of the Town of Summerville’s ordinances, which states in part as
follows:

“Sec. 32-176. - Meetings, rules and records.
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All governmental agencies . . . shall be required to go before the
board of architectural review in accordance with this article prior
to initiating any changes covered by this article.” (Emphasis
added.)

XX.. The Developer, the RDC and the Town have never submitted an application to the
BAR, including never having submitted the required completed application form,
required as a prerequisite to the BAR’s considering the boutique hotel project;

YY. Defendant BAR has exhibited bias in favor of the developer and the project and
violated applicable laws, including State statutes; Town ordinances, rules,
regulations and customs; due process, equal protection and other provisions of the
United States and South Carolina Constitutions, resulting in the BAR not
performing its duties to safeguard the public interests, in numerous respects,
including but not limited to, the following:

ZZ. BAR members wined and dined with the Mayor at the Mayor’s home and
otherwise engaged in impermissible conflicts of interest:

AAA. The BAR posted a sketch of the proposed design of the boutigue hotel project
only 24 hours in advance of meetings, publishing inadequate information and
allowing insufficient time for the public to analyze and to be able to respond to
the design at BAR meetings;

BBB. The BAR did not require and did not publish applications of developers prior to
allowing a developer to present a project to the BAR;

CCC. The BAR failed to have and to publish clear and adequate procedures;

DDD. The public has not been allowed an opportunity to examine BAR minutes timely
to verify their scope and content and to correct any etrors in those minutes;

EEE. The BAR has failed to inform members of the public of the BAR’s rights to lower
the height and to reduce the scale and mass of the boutique hotel project, and to
deny the developers a permit for the boutique hotel project;

FEF. BAR members do not understand and have not received sufficient training about
their duties, options and rights; one BAR member incorrectly has informed the
public that he believes the BAR has an obligation to approve the boutique hotel
project eventually;

GGG. The BAR has not informed the public of its right to appeal BAR decisions;

HHH. Required notices were not provided to required parties, the public or the Plaintiffs,
and, if they were provided, they were so insufficient and deficient as to be
meaningless, invalid and unlawful;
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L. On information and belief, persons involved in the boutique hotel project may
have impermissible conflicts of interest;

J1J. Various meetings, including alleged public hearings, regarding the boutique
hotel project were invalid and sham proceedings;

KKK. Asdescribed in the First Cause of Action above: and

LLL. As described in Paragraphs 229-230 above.

268. As a direct and proximate result of the Defendants’ violations of the substantive
and procedural due process rights of Plaint.iffs, and others, and other actions described herein,
those Plaintiffs have been damaged and will continue to be damaged by having their Fifth and
Fourteenth Amendment property and liberty rights infringed and threatened; and by having to
incur additional harm and losses, as described above, incinding, but not limited to, by having to
pay and risking having to pay taxes for an unlawful purpose; suffering a reduction in the value of
their properties and, in some cases, the ability to rent their properties; by suffering increased
traffic, noise, flooding, obstructions of views, and other impairments to the use of property; by
suffering nominal and actual damages, as pfovcn at trial; and by having to incur additional harm
and losses, as described above.

FOR ELEVENTH CAUSE OF ACTION

VIOLATIONS OF EQUAL PROTECTION
RIGHTS UNDER THE FOURTEENTH AMENDMENT

269. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

270. Plaintiffs have property and liberty interests in the properties they own at or near
the location of the boutique Hotel project or in the Town of Summerville, and in keeping their

taxes as low as possible. Actions by certain governmental Defendants referenced herein have
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deprived, and will continue to deprive, Plaintiffs and other taxpayers and members of the public,
of their rights to the equal protection of the laws under the Fourteenth Amendment to the United
States Constitution, in numerous respects, including but not limited to the following:

A. Giving Applegate & Co., Arthur F. Applegate and others insider information not
provided to the Plaintiffs helping Defendants Applegate & Co., Arthur F. Applegate and others
to advance the boutique hotel project to the detriment of the Defendants;

B. Giving Applegate & Co., Arthur F. Applegate and others more time and latitude
to speak for the boutique hotel project that Defendants Croft, Croft Trust, Greene and Harbeson,
and others, were given to speak against the boutique Hotel project;

C. Unreasonably discriminating against the Plaintiffs by giving Applegate & Co.,
Arthur F. Applegate and others more favorable treatments under the law than the Plaintiffs and
others were given;

D. Asdescribed in the First Cause of Action above: and

E.  As described in Paragraphs 229-230 above.

271.  As a direct and pro;cimate result of the Defendants’ violations of the equal
protection rights of Plaintiffs and others, and other actions described herein, the Plaintiffs have
been damaged and will continue to be damaged by having their Fifth and Fourteenth Amendment
property and liberty rights infringed and threatened, and by having to incur additional harm and
losses, as described above, including, but not limited to, by having to pay and risking having to
pay additional and unlawful taxes: suffering a reduction in the value of their properties and, in
some cases, the ability to rent their properties; by suffering increased traffic, noise, flooding,

obstructions of views, and other impairments to the use of property; by suffering nominal and
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actual damages, as proven at trial; and by having to incur additional harm and losses, as
described above.
FOR A TWELFTH CAUSE OF ACTION

TAKING OF PRIVATE PROPERTY WITHOUT JUST COMPENSATION -
IN VIOLATION OF THE FIFTH AMENDMENT

272.  The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein,

273.  Plaintiffs have suffered and will suffer a taking of their private property without
just compensation by, inter alia, rezoning, having the area on or near which their property is
located declared to be a blighted or a conservation area, allowing construction noise to disturb
the quiet enjoyment of their property and other actions by Defendants.

274.  As a direct and proximate result of the Defendants’ violations of the rights of
Plaintiffs and others, and other actions described herein, the Plaintiffs have been damaged and
will continue to be damaged by having their Fifth Amendment property and liberty rights
infringed and threatened, and by having to incur additional harm and losses, as described above,
including, but not limited to, by having to pay and risking having to pay additional and unlawful
taxes; suffering a reduction in the value of their properties and, in some cases, the ability to rent
their properties; by suffering increased traffic, noise, flooding, obstructions of views, and other
impairments to the use of property; by suffering nominal and actual damages, as proven at trial;
and by having to incur adfiitional harm and losses, as described above. -

IV. RELIEF REQUESTED

WHEREFORE, Plaintiffs request that this Court grant the following relief in addition to

any other relief which this Court deems just and proper: -

A. Grant a Declaratory Judgment declaring that:
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(2)

©))
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&)

(6)

Q)

&

®

(10)

The Town of Summerville violated Arsticle X, §8 5 and 11 of the South
Carolina Constitution when it anthorized the spending of public funds, and
spent public funds, for a privately-owned hotel project;

The Town of Summerville violated Article X, §§ 5 and 11 of the South
Carolina Constitution when it entered into a contract indemnifying private
interests against pecuniary losses:;

The Town of Summerville expended public funds for private purposes and
pledged the State’s full faith and credit for private purposes in violation of
the South Carolina Constitution, when it entered into and implemented the
PPPA with Applegate;

The entire Public-Private Partnership Agreement, each provision thereof,
and all agreements attached thereto and associated therewith, violate the
Constitution of the State of South Carolina;

The entire Public-Private Partnership Agreement, each provision thereof,
and all agreements attached thereto and associated therewith, are and
always have been ultra vires, unlawful, null and void ab initio, having no
and never having had any force or effect;

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate the South Carolina
Community Development Law;

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate the South Carolina Local
Government Comprehensive Planning Enabling Act of 1994;

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate procurement and other
ordinances, rules, regulations and customs of the Town of Summerville;

The Request for Proposal published by the Town regarding the boutique
hotel project, referenced above, violates state and Town procurement and
other laws and, therefore, is null, void ab initio and unenforceable;

The award by the Town and other Defendants of a contract in response to
the Request for Proposal regarding the boutique hotel project, referenced
above, is illegal, null, void and unenforceable;

(11) Defendants have violated the South Carolina Constitution;
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(12) Defendants have violated the United States Constitution;

(13) Defendants have violated the South Carolina Freedom of Information Act:

¥

(14) Defendants have violated the Community Development Law;

(15) Defendants have violated the South Carolina Local Government

(16)

Comprehensive Planning Enabling Act of 1994;

Defendants have violated state and Town procurement laws; and

(17) No blight or conservation area exists at the location of the Hotel project.

B. Grant a Permanent Injunction Order immediately enjoining, restraining and

prohibiting the Defendants, their agents, employees, and any other persons acting on their behalf

or in concert with them, directly or indirectly, until further Order of this Court, from:

(1)

2)

©))

@)

&)
(©)

@,
(3)

Implementing in any way, including paying, directly or indirectly, any
money pursvant to, the Public-Private Parnership Agreement, any
provision thereof, and any agreement attached thereto or associated
therewith;

Implementing in any way, directly or directly, the award by the Town of
Summerviile and other Defendants of a contract in response to the Request
for Proposal regarding the boutique hotel project, referenced above;

Violating the South Carolina Community Development Law;

Violating the South Carolina Government Comprehensive Planning
Enabling Act of 1994;

Violating the South Carolina Freedom of Information Act;

Violating procurement and ordinances, rules, regulations and customs of
the Town of Summerville applicable to development;

Violating the First Amendment rights of the Plaintiffs;
Violating the substantive and procedural due process rights of the

Plaintiffs guaranteed by the Fifth and Fourteenth Amendments of the
United States Constitution;
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)] Violating the equal protection rights of the Plaintiffs guaranteed by the
Fifth and Fourteenth Amendment of the United States Constitution; and

(10)  Any and all other such acts as this Court deems appropriate for i injunctive
relief.

D. Grant a writ of mandamus requiring:

(1)  That the RDC allow the public to inspect all books and records of the RDC,

as required by Sections 31-10-160 and 30-4-55 of the Code of Laws of
South Carolina; and

@) That the Town and all its subdivisions, agencies and organizations
promulgate and implement rules and regulations as required by law, and
otherwise to perform mandatory-duties required by law;

E.  To grant Plaintiffs their costs and attorneys’ fees under S.C. Code Ann. § 15-77-

300 ff, the Freedom of Information Act and any other applicable law; and
F.  To grant such other and further relief as the Court deems Jjust and proper.

Respectfully submitted,

£f

Michael T. Rose, Esquire (S.C. Bar #4910)
MIKE ROSE LAW FIRM, PC

406 Central Ave,

Summerville, SC 29483

Phone: 843-871-1821

Facsimile; 843-478-7595 mrose5@sc.1ir.com
Counsel for Plaintiffs

ViUl S

W. Arldrew Gowder, Jr., (S.C. 7895)
PRATT-THOMAS WALKER, P
Post Office Drawer 22247
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Charleston, South Carolina 29413-2247
Phone: 843/727-2229 wag@p-tw.com
Counse] for Plaintiffs.

JURY TRIAL DEMANDED
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