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L H.

STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
James Stephen Greene, Jr.; Brian Peacher;
Robert Klinger; Mary Becker; Summerville
Preservation Society; and Dorchester County
Taxpayers Association, individually, and on
behalf of all others similarly situated,

Plaintiffs,

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William McIntosh,
Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Council;
Town of Summerville Redevelopment
Corporation; Town of Summerviile
Redevelopment Commission; Town of
Summerville Planning Commission; and Town
of Summerville Board of Architectural
Review,

Defendants.

)
)
)
)

i . W N N N )

)
)
)

IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

Civil Action No.: 2015-CP-18-00713

s X
Fa — o0
N
% é\ 5 O
Zy g
SECOND AMEXDED o, <
COMPLAINT

JURY TRIAL DEMANDED

Each of the above-named Plaintiffs brings the following actions seeking declaratory,

mandamus, injunctive and legal relief, For their complaint, the Plaintiffs state as follows:

I. PRELIMINARY STATEMENT

I This is a civil action for declaratory, mandamus and injunctive relief brought for

violations and threatened violations of, and to enforce the requirements of, inter alia, Article I,
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Article VIII and Article X of the South Carolina Constitution; the South Carolina Community
Development Law, S.C. Code Ann. § 31-10-10 er. seq.; the South Carolina Local Government
Comprehensive Planning Enabling Act of 1994, 5.C. Code Ann. § 6-29-310 et. seq.; the South
Carolina Building Codes law, S.C. Code Ann. § 6-9-5 et. seq.; the South Carolina Freedom of
Information Act (“FOIA™), S.C. Code Ann. § 30-4-10 et. seq.; S.C. Code Ann. § 6-1-730 (use of
revenue from local hospitality tax); S.C. Code Ann. § 6-7-10 (planning by local governments);
the South Carolina Uniform i)eclaratory Judgments Act, S.C. Code Ann. § 15-53-10; the
Summerville Historic Preservation Ordinance, Article 1V, Sec. 32-171, et. seq.; the Summerville
Planning Commission Ordirance, Article II, Sec. 20-31, et. seq.; the Summerville Tree
Protection Ordinance, Article VIII, Sec. 32-324; the Summerville Purchasing Ordinance Sec. 2-
320 - Sec. 2-326; the Summerville Noise Ordinance; the United States Constitulionli; and 42
U.S.C. § 1983 (“Section 1983").

2. This action is brought by the Plaintiffs, individually, in their representative ‘capacities
and on behalf of their members residing within the Town of Summerville, to (1) obtain a
declaration from the Court that purported contracts and provisions of those purported contracts
between and among some of the Defendants are ultra vires, null and void ab initio, and incapable
of being implemented, in whole or in part; (2} obtain from the Court injunctions preventing the
continued implementation of all provisions of those contracts; (3) obtain a writ of mandamus to
require govemnmental Defendants to perform non-discretionary duties required by law; and (4)
otherwise remedy certain violations of various federal and state-protected regulatory, statutory
and Constitutional rights afforded to each of the Plaintiffs in this action by the Constitution of the
United States; by the Constitution and statutes of the State of South Carolina; and by the

ordinances, rules, regulations and customs of the Town of Summerville, South Carolina.
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3. The allegations against the Defendants, as further described herein, are made as to
those Defendants in their official capacities. All actions by all Defendants at all times relevant
were taken under color of state law.

4, This Court has jurisdiction over this subject matter and the parties to this action
and venue are proper in this court. This Court possesses jurisdiction under fhe South Carolina
Constitution Articles I, VIII and X, §§ 5 and 11; S.C. Code Ann. §15-53-10 ez seq., known as the
Uniform Declaratory Judgment Act; and the following decisions: American Petrolewn Institute
v. $.C. Dep't of Revenue, 382 S.C. 572, 677 S.E.2d 16 (2009); South Carolina Public Interest
Foundation v. Harrell, 378 S.C. 441, 663 S.E.2d 52 (2008); Sloan v. Department of
Transportation, 379 S.C. 160, 666 S.E.2d 236 (2008); Sloan v. Hardee, 357 S.C. 495, 640
S.E.2d 457 (2007); Cornelius v Oconee County, 369 S.C. 531, 633 S.E.2d 492 (2006); Sloan v.
Department of Transportation, 365 S.‘C. 299, 618 S.E.2d 876 (2005); Sloan v. Wilkins, 362 S.C.
430, 608 S.E.2d 579 (2005); Sloan v. Sanford, 357 S.C. 431, 593 S.E.2d 470 (2004); Sloan v.
Greenville County, 356 S.C. 531, 590 S.E.2d 338 (Ct. App. 2003); Sloan v. School District of
Greenville County, 342 8.C. 515, 537 S.E.2d 299 (Ct. App. 2000); Baird v. Charleston County,

333 8.C. 519, 511 S.E.2d 69 (1999); and Newman v. Richland County Historic Preservation

Commission, 325 S.C. 79, 480 S.E.2d 72 (1997).
II. PARTIES
A. The Plaintiffs
5. Faye P. Croft (“Croft” or “Faye Croft”™) is a taxpayer in the Town of Summerville,
South Carolina (“Town” or “Summerville™), and is the Trustee and the beneficiary of the James
A. Croft Trust, which owns and rents a residence on land located at 214 West Richardson

Avenue, Summerville, SC. Croft has standing as a Plaintiff in this action both as a taxpayer and
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due to direct and unique damages to Croft and the James A. Croft Trust that have been caused
and that will continue to be caused by the actions of the Defendants described herein, including
but not limited to the reduction in value of their property and the ability to rent their property due
to increased traffic and noise, the obstruction of views, and other impairments to the use and
enjoyment of their property. Croft has paid and will continue to pay taxes, including hospitality
taxes, that fund the Town of Summerville, and brings this action individually on her behalf and
on behalf of all others similarly situated.

6. The James A. Croft Trust (“Croft Trust™) is a trust created under the laws of the
State of South Carolina, for which Faye Croft is the trustee and the beneficiary; owns and rents a
residence on land located at 214 West Richardson Avenue, Summerville, SC; and is a taxpayer
in and to the Town. The Croft Trust has standing as a Plaintiff in this action both as a taxpayer
and due to direct and unique damages to the Croft Trust that have been caused and that will
continue to be caused by the actions of the Defendants described herein, including but not
limited to the reduction in value of its property and the ability to rent its property due to
increased traffic and noise, the obstruction of views, and other impairments to the use and
enjoyment of its property. The Croft Trust brings this action individually on its behalf and on
behalf of all others similarly situated.

7. The Sommerville Preservation Saciety (“Preservation Society™) is a non-profit
corporation incorporated in 1972 under the laws of the State of South Carolina; and is a 501
(c)(3) federally tax-exempt organization. The mission of the Preservation Society is to protect
the historic fabric of Summerville by preserving Summerville’s historic structures,
neighborhoods and public spaces, by controlling the growth and development that affects it, and

by enhancing the quality of life in the Town. The Preservation Society is suing as a
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representative of its members who reside in and are cit_izens, qualified electors and taxpayers in
Summerville and/or Dorchester County, South Carolina. The Preservation Society brings this
action individually on its behalf and on behalf of all others similarly situated.

8. The Dorchester County Taxpayers Association (“DCTA™) is a non-profit corporation
incorporated in 1998 under the laws of the State of South Carolina. The mission of the DCTA is
to encourage government to tax its citizens less and to work more efficiently with the taxes
collected. The DCTA is suing as a representative of its members who reside in and are citizens,
qualified electors and taxpayers in the Town of Summerville and/or Dorchester County, South
Carolina. DCTA brings this action individually on its behalf and on behalf of all others
similarly situated.

9.  William A. Harbeson (“Harbeson™) is a citizen, resident and taxpayer of the Town
of Summerville, and owns land located in Summerville. Harbeson has standing as a Plaintiff in
this action both as a taxpayer and due to direct and unique damages to Harbeson that have been
caused and that will continue to be caused by the actions of the Defendants, including but not
limited to the reduction in value of his property increased traffic and noise, flooding, and other
impairments to the use and enjoyment of his property. Harbeson has paid and will continue to
pay taxes, including hospitality taxes, which fund the Town of Summerville, and brings this
action individually on his behalf and on behalf of all others similarly situated.

10. Heyward G. Hutson (“Hutson™) is a citizen, resident and taxpayer of the Town of
Summerville, owns residences on land located in Summerville at 207 West Richardson Avenue
and 200 South Pine Street, and is President of Plaintiff Summerville Preservation Society.
Hutson has standing as a Plaintiff in this action both as a taxpayer and due to direct and unique

damages to Hutson that have been caused and that will continue to be caused by the actions of
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the Defendants, including but not limited to the diminishment in value of his property and the
ability to rent his property due to increased traffic and noise, the obstruction of views, and other
impairments to the use and enjoyment of his property. Hutson has paid and will continue to pay
taxes, including hospitaity taxes that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

I[f. James Stephen Greene, Jr. (“Greene™) is a citizen, resident and taxpayer of
Summerville, and has standing as a Plaintiff in this action both as a taxpayer and due 1o direct
and unique damages to Greene being caused and that will continue to be caused by the actions.of
the Defendants due to increased traffic and noise, flooding, and other impairments to the use of
his property. Greene has paid and will continue to pay taxes, including hospitality taxes, that
fund the Town of Summerville, and brings this action individually on his behalf and on behalf of
all others similarly situated.

12. Brian Peacher (“Peacher”) is a citizen, resident and taxpayer of Summerville, and
has standing as a Plaintiff in this action as a taxpayer. Peacher has paid and will continue to pay
taxes, including hospitality taxes, that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

13.  Robert Klinger (*Klinger™) is a citizen, resident and taxpayer of Summerville, and
has standing as a Plaintiff in this action as a taxpayer. Klinger has paid and will continue to pay
taxes, including hospitality taxes, that fund the Town of Summerville, and brings this action
individually on his behalf and on behalf of all others similarly situated.

14, Mary Becker (“Becker™) is a citizen, resident and a taxpayer of Summerville, and

has standing as a Plaintiff in this action as a taxpayer. Becker has paid and will continue to pay
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taxes, including hospitality taxes, that fund the Town of Summerville, and brings this action
individually on her behalf and on behalf of all others similarly situated.

[5.  Plaintiffs are entitled to standing based on their status as taxpayers and fee payers
who have contributed to the fund at issue, and because of the great public importance of the
issues that this civil action raises and that are capable of- being repeated.

16.  Each of the above-named Plaintiffs has a personal stake in the subject matter of this
actjon and is a real party in interest having a real, material, and substantial interest in the subject
matter of this action. As a result of the actions of the Defendants alleged in this complaint, the
individual Plaintiffs and those represented by the organizations named as Plaintiffs will sustain
or are in imminent danger of sustaining direct injury of a personal nature to the Plaintiffs, not
common to all members of the general public.

I7.  Each of the above-described Plaintiffs alleging tax payer standing has as an
overriding public purpose or concern as the basis for his, her or its suit on behalf of his fellow
taxpayers regarding the proper use and allocation of tax receipts by the Town and its civic
bodies, named as Defendants in this action. These questions are of such substantial public
importance as to warrant a resolution by the Court for future guidance, as the public interest
involved is the prevention of the unlawful expenditure of money raised by taxation, Each
taxpayer Plaintiff has a real, material, and substantial interest in whether the Town and its civic
bodies followed the requirements and procedures set out in the state constitution, state enabling
statutes and Town ordinances, procedures, rules, guidelines and customs specifically designed to
ensure wise management of the public fisc.

18. Each of the organization Plaintiffs (Preservation Society and DCTA) has standing

based on the individualized injuries that have been or will be suffered by its members as a result
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of the actions of the Defendants described in this Second Amended Complaint. Members of
these organizations would otherwise have standing to sue in their own right. The interests at
stake in this case are germane to each organization's purpose.  Neither the claim the
organizations assert, nor the relief they request, requires the participation of the individual
members of those organizations in this action.

19.  Each of the Plaintiffs, whether alleging taxpayer standing, actual injury to his or
her real or personal property or acting on behalf of organizational members, has suffered an
injury in fact causally connected to the conduct complained of, which is likely to be redressed by
a favorable decision.

B. The Defendants

20. The Town of Summerville (“Town") is a body corporate and a municipal
corporation of the State of South Carolina located in Dorchester County, South Carolina.

21. The Town of Summerville Redevelopment Cormmission (“Commission,”
“Corporation” or “RDC”) purportedly, according to the Town, is a public body and a body
corporate and politic purportedly created and organized pursvant to the South Carolina
Community Development Act, S.C. Code Anmn. § 31-10-10 et. seq. The Summerville
Redevelopment Corporation is liable for all wrongful actions of the Summerville Redevelopment
Commission alleged in this Amended Complaint.

22, The Town of Summerville Redevelopment Corporation (“Corporation,”
“Commission™ or “RDC™) is a South Carolina corporation for which the Secretary of State of the
State of South Carolina issued a Centificate of Incorporation on June 13, 2014. The
Summerville Redevelopment Commission is liable for all wrongful actions of the Summerville

Redevelopment Corporation alleged in this Amended Complaint.
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23. .Thc Town of Summerville Planning Commission (“Planning Commission™) is an
organization created by the Town of Summerville by Ord. No. 1997-1003, 11-12-1997 and Ord.
No. 08-0902, 10-8-2008, as provided in S.C. Code 1976, § 6-29-310 et seq.

24. The Town of Summerville Board of Architectural Review (“BAR™) is an
organization created by the Town of Summerville by Ord. No. 2000-0901, § 13-5, 10-11-2000
and Ord. No. 06-0701, 8-9-2006, as provided in S.C. Code 1976, § 6-29-870 et seq. See Scc. 32-
175 of the Summerville Town QOrdinances. The members of the BAR are appointed and removed
by the Mayor of Summerville with the approval of the Summerville Town Council; serve on the
BAR as fiduciaries of the Town of Summerville and its citizens; and are prohibited from
conflicts of interest while serving and performing duties as a member of the BAR.

25. William C. Collins (“Collins™) was the Mayor of the Town of Summerville and
the Chairman of and a Commissioner of the RDC at ali times pertinent to this Second Amended
Complaint, and is being sued only in his official capacities.

26. Terry Jenkins (“Jenkins’) was a member of the Town Council of Summerville
and the Vice-Chairman of and a Commissioner of the RDC at all times pertinent to this Second
Amended Complaint, and is being sued only in his official capacities.

27, Aaron Brown (*Brown™) is 2 member of the Town Council of Summerville and a
Commissioner of the RDC, and is being sued only in his official capacities.

28. Walter Bailey (“Bailey”) is 2 member of the Town Council of Summerville and a
Commissioner of the RDC, and is being sued only in his official capacities.

29, William Mcintosh (“MclIntosh™) is a member of the Town Council of Summerville

and a Commissioner of the RDC, and is being sued only in his official capacities.
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30. Kima Garten-Schmid: (“Garten-Schmidt”) is 2 member of the Town Council of
Summerville and a Commissioner'gf the RDC, and is being sued only in her official capacities.

31. Robert Jackson (“Jackson™) is a member of the Town Council of Summerville and a
Commissioner of the RDC, and is being sued only in his official capacities.

C. Others

32. Applegate & Co. (“Developer” or “Applegate”) is a corporation incorporated under
the laws of the State of South Carolina and a “Redeveloper” as defined in S.C. Code Ann. §
31-10-20(11). Upon information and belief, Developer’s main office and. principal place of
business is 4130 Faber Place Drive # lli. North Charleston, South Carolina, in Charleston
County.

33.. “SPE” as used in this Complaint is a “special purpose entity” created or to be
created by the Developer. Should the Developer create this entity, Plaintiffs reserve the right
under the South Carolina Rules of Civil Procedure 1o amend to add that to- be-formed business
entity as a Defendant.

34. The D;)rchester. LLC,is a Iir.rlxiited liability company incorporated under the laws
of the State of South Carolina.

35.  Anhur H. Applegate (together with Applegate & Co. referred to as the
“Developer™ or “Applegate™} is President of Applegate & Co.; a Manager of The Dorchester,
LLC; and the promised personal guarantor of a $3.75 million loan sought to be -ﬁadc by the RDC
to the Dorchester, LLC. Upon information and belief, Applegate is a resident of Charleston

County.

36. The Town of Summerville Finance Committee (“Finance Committee™) is a

committee of the Town of Summerville and has the authority and duty, pursuant to the Town's

10
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Purchasing Ordinance enacted on May 9, 2012, Sec. 2-322(c), to approve all purchases over

$25,000 by the Town. The Town is liable for all wrongful actions of the Finance Committee
alleged in this Amended Complaint,

37 The Master Plan Advisory Committee (“MPAC™) is, and at all times pertinent to
the Second Amended Complaint was, an advisory committee composed of citizens appointed by
the Town of Summerville that met on several occasions in Town facilities at the request of the
Town. The MPAC gave advice to and performed other actions for, regarding and at the request
and direction of the Town and the Town’s consultants regarding the manner of, and priorities and
expenditures for, development by the Town and the RDC, and did so without complying with the
requirements of the South Carolina Freedom of Information Act. The recommendations, votes
and other actions of the MPAC promoted, served as the basis for, and caused the creation of, the
Town’s Master Plan, Vision Plan and Comprehensive Plan, and the RDC’s development plan.

38. Peter M. Gorman (“Gorman”) is a citizen, rasident and taxpayer of Summaerville

and a representative of the East Historic District Civic Association in Summerville,

39. Phil Dixon (“Dixon”) was the Chairman and a member of the BAR at all times
pertinent to the Second Amended Complaint. Dixon had conflicts of interest regarding the Hotel

project and therefore should have recused and was required to recuse himself from any actions as

a member of the BAR regarding the Hotel project.

40. David Price (“Price”) was the Vice Chairman and 2 member of the BAR at all
times pertinent to the Second Amended Complaint. Price had conflicts of interest regarding the
Hotel project and therefore should have recused and was required to recuse himself from any

actions as a member of the BAR regarding the Hotel project.

11
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41.  Beth Huggins (“Huggins™) was a member of the BAR and a member of the
Master Plan Advisory Committee at all times pertinent to the Second Amended Complaint.
Huggins had conflicts of interest regarding the Hotel project and therefore should have recused
and was required to recuse himself from any actions as a member of the BAR regarding the

Hotel project.

42. Madelyn Robinson (“Robinson”) is and/or was at all times pertinent to the Second

Amended Complaint, the Town’s Director of Planning & Economic Development.
43. Lucy Dreyer (“Dreyer”) is a Town Staff Planner and the Secretary of the BAR.

44. Lisa Wallace (“Wallace”) was, at all times pertinent to the Second Amended
Complaint, the Town’s Director of Administrative Services, Clerk and Treasurer; the Secretary

of the RDC; and the Town’s Purchasing Agent pursuant to Town Ordinance Sec.2-321.
III. STATUTORY AND REGULATORY FRAMEWORK

45, The creation, regulation, financing and implementation of development by a
municipality of the State of South Carolina, including but not limited to the Defendant Town of
Summerville, is governed by the requirements of the United States and the South Carolina

Constitutions; State of South Carolina statutes; and the rules, regulations and customs of the
Town of Summerville.

A. SOUTH CAROLINA CONSTITUTION

46.  Article X, Section 5 of the State Constitution requires that taxes (public funds) be
spent only for public purposes.
41. Article X, Section 11 of the South Carolina Constitution states, in relevant part, as

follows:

12
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48.

o

Credit of State and political subdivisions.

The credit of neither the State nor of any of its political subdivisions shall
be pledged or Joaned for the benefit of any individual, company,
association, corporation, or any religious or other private education

institution . . .. Neither the State nor any of its political subdivisions shall
become a joint owner of or stockholder in any company, association, or
corporation.” (Emphasis added.)

Article X, Section 11 of the State Constitution proscribes the expenditure of

public funds “for the primary benefit of private parties.” State ex rel. McLeod v. Riley, 276 S.C.

323,329, 278 S.E.2d 612 (1981).

49.

The term “credit” has been construed- as any “pecuniary liability” or “pecuniary

involvement.” Elliott v. McNair, 250 8.C. 75, 156 S.E.2d 421 (1967)

50.

follows:

Article X, Section 14 of the South Carolina Constitution states, in relevant part, as

“Bonded indebledness of political subdivisions.

(1) ‘(Plolitical subdivisions’ shall mean the . . . incorporated
municipalities of the State . . ..

(2) The political subdivisions of the State shall have the power to incur
bonded indebtedness in such manner and upon such terms and conditions
as the General Assembly shall prescribe . . . in the following categories
and in no others:

(a) General obligation debt; and

(b} Indebtedness payable only from a revenue producing project or from a
special source as provided in subsection (10) of this section,

(3) ‘General obligation debt® shall mean any indebtedness of the political
subdivision which shall be secured in whole or in part by a pledge of its
full faith, credit and taxing power.

(4) General obligation debt may be incurred only for a purpose which is a

public purpose and which is a corporate purpose of the applicable political

subdivision.” (Emphasis added.)

(10) Indebtedness payable solely from a revenue producing project or
from a special source, which source does not involve revenues from any
tax or license, may be issued upon such terms and conditions as the

13
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General Assembly may prescribe by general law; provided, that the
General Assembly may authorize by seneral law that indebtedness for the
urpose of redevelopment within incorporated municipalities and counties
may be incurred, and that the debt service of such indebtedness _be
rovided from the added increments of tax revenues to result from an
such project. Any and all indebtedness incurred ursuant to the provisions
of this subsection shall contain a statement on the face thereof specifyin
the sources from which payment is to be made and shall state that the full

faith, credit, and taxing powers are not pledged therefor.” (Emphasis

added.)

B. SOUTH CAROLINA STATUTES
(1) COMMUNITY DEVELOPMENT LAW
8.C. Code Ann. § 31-10-20 states in part as follows:

“Definitions.

(4) “"Commission™ means a public body and a body corporate and politic
created and organized in accordance with the provisions of this chapter.

(8) "Municipality” means any incorporated city or town or any county.

(11) "Redeveloper” means any individual, partnership, or public or private
corporation that shall enter or propose to enter into a contract with a

commission for the redevelopment of 2l or any part of a redevelopment
arca under the provisions of this chapter.

(12) "Redevelopment” means the acquisition, replanning, clearance,
rehabilitation or rebuilding of an area for residential, recreational,
commercial, industrial or other purposes, including the provision of
streets, utilities, parks, recreational areas and other open spaces; provided,
without limiting the generality thereof, the term “redevelopment” may
include a program of repair and rehabilitation of buildings and other
improvements, and may include the exercise of any powers under this
chapter with respect to the area for which such program is undertaken.

L * 3
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(14) "Redevelopment contract” means a contract hetween a commission
and a redeveloper for redevelopment under the provisions of this chapter.

{15) "Redevelopment plan™ means a plan for the redevelopment of a

redevelopment area made by a commission in accordance with the
provisions of this chapter.

(16) "Redevelopment project” means any work or undestaking:

(a) to acquire blighted or conservation areas, including lands,
structures, or improvements, the acquisition of which is necessary or
incidental to the proper clearance, development, or redevelopment of such
areas or to the prevention -of the spread or recurrence of conditions of
blight;

(b) to clear any such areas by demolition or removal of existing
buildings, structures, streets, utilities, or other improvements thereon and
to install, construct, or reconstruct streets, utilities, and site improvements
essential to the preparation of sites for uses in accordance with the
redevelopment plan;

{c) to sell land in such areas for residential, recreational, commercial,
industrial, or other use or for the public use fo the highest bidder set out by
the provisions of this chapter or to retain such land for public use, in
accordance with the redevelopment plan;

(d) to carry out plans for a program of repair. rehabilitation, or
reconditioning of buildings or other improvements in such areas, including
the making of loans; and

(e) to engage in programs of assistance and financing, including the
making of loans for rehabilitation, repair, construction, acguisition, or

reconditioning of residential units in a redevelopment area.

The term "redevelopment project” may also include the preparation of a
redevelopment plan, including the planning, survey and other work
incident to a redevelopment project, and the preparation of all plans and

arrangements for cartying out a redevelopment project.” (Emphasis

added.)

52. S.C. Code Ann. § 31-10-30 (a) states in part as follows:

“Each municipality is authorized to create . . . a redevelopment
commission of the municipality by the passage by the govcmmg body of
such municipality of an ordinance creating a commission to function
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within the territorial limits of the municipality or portion of the
municipality . . ..” (Emphasis added.)

33. S.C. Code Ann. § 31-10-60 states in part that a “commission may delegate to

one or more of its members, agents, or employees such of its powers as it deems

necessary to carry out the purposes of this chapter, subject always to the supervision and

control of the whole commission.” (Emphasis added.)

54. S.C. Code Ann. § 31-10-70 states in part as follows:

55.

“No member or employee of a commission shall acquire any interest,
direct or indirect, in any redevelopment project or in any property included
or planned to be included in any redevelopment area, nor shall the member
have any interest, direct or indirect, in any contract or proposed contract
for materials or services to be furnished or used by a commission, or in
any contract with a redeveloper or prospective redeveloper relating,
directly or indirectly, to any redevelopment project , . ..”

S.C. Code Ann. § 31-10-90 states in part as follows:

“A commission shall constitute a public body, corporate and politic,
exercising public and essential governmental powers . . . including . . ,

(4) to prepare or cause to be prepared and recommend cedevelopment
lans to_the governing body of its parent municipalit and to undertake
and carry out redevelopment projects within its area of operation;

(5) to arrange or contract for the furnishing or re air, by any person or
agency, public or private, of services, privileges, works, streets, roads,

public utilities or other facilities for or in connection with a redevelopment
project;

(6) within its area of operation, to purchase . . . any real or personal
property or any interest therein, together with any improvements thereon,
necessary or incidental to a redevelopment project; to hold, improve, clear
or prepare for redevelopment any such property, and with the approval of
the governing body of its parent municipality sell, exchange, transfer,

assign, subdivide, retain for its own use, mortgape, pledge or otherwise
encumber or dispose of any real or personal property or any interest

therein, either as an entirety to a single redeveloper or in parts 10 several
redevelopers; to enter into contracts, either before or afiter the real
property that is the subject of the contract is acquired by the commission,

with_redevelopers of property containing. covenants. restrictions, und
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conditions regarding the use of such property ... in accotdance with the
redevelopment plan . . .; and to provide _appropriate remedies for any
breach of any such covenants or conditions including the ripht to

terminate such contracts and any interest in the property created pursuant
thereto; to borrow money and issue bonds and provide security for bonds:

.. and to enter into any contracts necessary to effectuate the purposes of
this chapter;

(14) to make and execute contracts and other instruments necessary or
convenient to the exercise of the powers of the commission; and any

contract or instrument when signed by the chairman or vice-chairman and

secretary or assistant secretary of the commission shall be held w0 have
been properly executed for and on its behalf;”

(Emphasis.added.)
8.C. Code Ann. § 31-10-100 states in part as follows:

“Contents of redevelopment plan; public_hearing prior to adoption of plan;
approval by governing body or parent municipality; modification.

(a)A redevelopment plan must be sufficiently complete to indicate its
relationship to definite local objectives such as appropriate land uses,
improved traffic, public transportation, public utilities, recreational and
community facilities and other public improvements and the proposed
land uses and building requirements in the redevelopment project area

(B)A commission shall not acquire real property for a development project
unless the governing body of its parent municipality has a roved the

redevelopment plan as_hereinafter prescribed. .

(c) The commission's redevelopment plan shall include, without being
limited to, the following;

(1) the boundaries of the redevelopment area, with a map showing the
existing uses of the real propesty therein;

(2) a land use plan of the redevelopment area showing proposed uses
following redevelopment;

(3) standards of population densities, land coverage, and building
intensities in the proposed redevelopment;

(4) a preliminary site plan of the redevelopment area;

(5) a statement of the proposed changes, if any, in zoning ordinances or
maps;

(6) a statement of any proposed changes in street layouts or street
levels;

17
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(7) a statement of the estimated cost and method of financing
redevelopment under the redevelopment plan;

(8) a statement of such continuing controls as may be deemed
necessary to effectuate the purposes of this chapter; and

(9) a statement of a feasible method proposed for the relocation of the
families displaced.

(d) The commission shall hold a public hearing prior to its final adoption

of a redevelopment plan. Notice of such hearing shall be given fifteen
days prior thereto in a newspaper of general circulation in the

municipality.

(e} The commission shall submit to the goverming_ body the
redevelopment plan. Prior to recommending a redevelopment plan to the
governing body for approval, the commission shall utilize the local private
planning, financing, and financial services to the greatest extent possible
and shall consider whether the proposed land uses and building
requirements in the redevelopment project area are designed with the
general purpose of accomplishing, in conformance with the general plan, a
coordinated, adjusted, and harmonious development of the community and
its environs, that will in accordance with present and future needs promote
health, safety, morals, order, convenience, prosperity, and the general
welfare, as well as efficiency and economy in the process of development,
including, among other things, adequate proyision for traffic, vehicular
parking, the promotion of safety from fire and other dangers, adequate
provision for light and air, the promotion of the healthful and convenient
distribution of population, the provision of adequate transportation, water,
sewerage, and other public utilities, schools, parks, recreational, and
community facilities, and other public requirements, the promotion of
sound design and arrangements, the prevention of the recurrence of
unsanitary or unsafe dwelling accommodations, slums, or conditions of
blight.

(f) The governing body shall approve, amend, or reject the redevelopment
plan as submitted.

() Upon approval by the goveming body of the redevelopment plan, the

commission is authorized to acauire property, to execute contracts for
clearance and preparation of the }and for resale, and to take other actions

necessary to carry out the redevelopment plan, in accordance with the
provisions of this chapter.

(h) A_redevelopment plan may be modified at any time by the

commission; provided, that if modified after the sale of real property in the
redevelopment area, the modification must be consented to by the
redeveloper of such real property or his successor, or their successors in
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interest affected by the proposed modification. Where the commission
oo determines that the proposed modification will substantially change the
- redevelopment plan as previously approved by the goveming body, the
modification must similarly be approved by the governing body as

- provided above.” (Emphasis added.)

. 57. S.C.Code Ann. § 31-10-110 states in part as follows:

“Contracting by commission for certain services; advertisement for bids
from rsons interested _in purchasing or redevelopin roperty;
) commission’s real estate transactions under redevelopment plan.

(b) A commission-may sell, exchange, or otherwise transfer real property
or any interest therein in a redevelopment area to any . . . in accordance
with the redevelopment plan, subject to such covenants, conditions and
- restrictions as may be deemed to be in the public interest or to carry out

, the purposes of this chapter; provided, that such sale_exchange, or other
'; transfer, and any agreement relating thereto, may be made only after. or
— subject to, the approval of the redevelopment plan by the governing body
- of the municipality and after public notice and award as_specified in

subsection {c) of this section.

(¢) The commission shall, by public notice, publish once a week for two

consecutive weeks jn a newspaper having gemeral circulation in the

municipality, invite proposals and shall make available all pertinent

) information to any persons interested in undertaking a purchase of

i property or the redevelopment of an area or any part'thereof. . .. After

i receipt of all proposals, the sale shall be made to the developer submitting

) the plan for use of the property that best effectuates the pumoses of the

; redevelopment plan set forth in subsection (e) of this section. All

v proposals may be rejected. All sales shall be subject to the approval of the
governing body of the municipality. ...

(@) In carrying out a redevelopment project, the commission may:

e (4) after a public hearing advertised in accordance with the provisions of
subsection (d) of Section 31-10-100 and subject to the approval of the
governing body of the municipality, convey to a nonprofit association or
- corporation organized and operated exclusively for educational, scientific,

literary, cultural, charitable or religious purposes, no part of the net
: earnings of which inure to the benefit of any private shareholder or
individual, such real property as, in accordance with the redevelopment
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plan, is to be used for the purposes of such associations or corporations. ..
- All convevances made under the authority of this subsection shall contai
restrictive covenants limiting the use of property so conveved to_the
purposes for which the conveyance is made;

(e) after receiving the required approval of a sale from the goveming
body of the municipality, the commission may_execuie any required
contracts, deeds, and other instruments and take all steps necessary to
effectuate any such contract or sale. Any contract of sale between a
commission and a redeveloper may contain, without being limited to, any
or all of the following provisions:

(1) plans prepared by the redeveloper or otherwise and such other
documents as may be required to show the type, material, structure, and
general character of the proposed redevelopment;

(2} a statement of the use intended for each part of the proposed
redevelopment;

(3) the amount, if known, of the consideration to be paid;

(4) adequate safeguards for proper maintenance of all parts of the
proposed redevelopment; and

(5) such other continuing controls as may be deemed necessary to
effectuate the purposes of this chapter.” (Emphasis added.)

S.C. Code Ann. § 31-10-120 states in part as follows:

“Power of commission to issue and sell bonds . . .

(a) The commission may issue bonds on which the principal and interest
are payable:

(1) exclusively from the income, proceeds, and revenues of the
redevelopment project financed with the proceeds of such bonds;

(2) exclusively from the income, proceeds, and revenues of a of jtg
redevelopment projects whether or not they are financed in whole or in
part with the proceeds of such bonds; provided, that any such bonds may
be additionally secured by a pledge of any loan, grant, or contributions, or
parts thereof, from the federal government or other source, or a mortgage
of any redevelopment project or projects of the commission. '

. . . The bonds and other obligations of the commission (and such bonds
and obligations shall so state on their face) shall not be a debt of the

municipality or the State and neither the municipality nor the State is
liable on them, nor in any event shall such bonds or obligations be payable

out of any funds or properties other than those of the commission acquired
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for_the purpose of this chapter. The bonds shall not constitute an
indebtedness of the municipality within the meaning of any constitutional
or statutory debt limitation or restriction. . .. Bonds may be issued by a
commission under this chapter notwithstanding any debt or other
. limitation prescribed in any statute. This chapter without reference to
other statutes of the State shall constitute full and complete authority for
the authorization and issuance of bonds by the commission hereunder and
- such authorization and issuance is not subject to any conditions,
' restrictions, or limitations imposed by any other statute whether geueral,
special, or local, except as provided in subsection (d) of this section.

(c) . . . Prior 10 the public sale_of bonds hereunder, the commission
shall first cause a notice of the sale of the bonds to be published at least
: once at least ten days before the date fixed for the receipt of bids for the
bonds in a newspaper of general circulation in the commission’s area of
operation . . ..” (Emphasis added.)

- 59. S.C. Code Ann. § 31-10-150 states in part as follows:

— “Notice of tntent to issue bonds

| Prior to issuing any bonds under this chapter, a commission shall publish

— notice in a newspaper of general circulation in the municipality of iis
< intent to issue such bonds . . .. Any interested person may within twenty
' days after the publication of such notice, but not thereafter, challenge the
- . proposal of the commission to issue such bonds by action initiated in the
circuit court for the circuit in which the commission s located. . .

(Emphasis added.)

60. S.C.Code Ann. § 31-10-160 states in part as follows:

' “Availability of commission's books, records, bylaws, rules, and
regulations for public inspection; annual report of commission's activities.

¢ (a) The books and records of a commission are ar all times .open and

subject 1o inspection by the public.

(b) A copy of all bylaws and rules and regulations and amendments
thereto adopted by it, from time to time, must be filed with the
commission and be open for public inspection.

(c) At least once each year a report of its activities for the preceding year
) and such other reports as may be required by the municipality shall be
- made.” (Emphasis added.)
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(2) SOUTH CAROLINA LOCAL GOVERNMENT COMPREHENSIVE
PLANNING ENABLING ACT OF 1994

(a) Local Planning Commission
61. S.C. Code Ann. § 6-29-310 states in part that a “*local planning commission’ means

a municipal planning commission . . ..”

62. S.C.Code Ann. § 6-29-340(B) states in part as follows:

-

.

“Functions, powers, and duties of local plannin commissions.
po P

. - - [T]he local planning commission has the . . . duty to:

(I) prepare and revise periodically plans and programs for the
development and redevelopment of its area as provided in this chapter;

(2) prepare and recommend for adoption to the appropriate overnin
authority or authorities as a means for implementing the plans and
programs in its area:

{a} zoning ordinances to include zoning district maps and appropriate
revisions thereof, as provided in this chapter;

(b) regulations for the subdivision or development of land and
appropriate revisions thereof, and to oversee the administration of the
regulations that may be adopted as provided in this chapter;

(c) an official map and appropriate revision on it showing the exact
location of existing or proposed public street, highway, and uwtility
rights-of-way, and public building sites, together with regulations to
control the erection of buildings or other structures or changes in land use
within the rights-of-way, building sites, or open spaces within its political
Jurisdiction or a specified portion of it, as set forth in this chapter;

(d) a landscaping_ordinance setting forth required planting, tree
preservation, and other aesthetic considerations for land and structures;

(¢) a capital improvements program setting forth projects required to
implement plans which have been prepared and adopted, including an
annual listing of priority projects for consideration by the governmental
bodies responsible for implementation prior to preparation of their capital
budget; and

(f) policies or procedures to facilitate implementation of planning
elements.” (Emphasis added.)
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63. S.C. Code Ann. § 6-29-360(R) states in part that “[tJhe commission shall adopt
rules of organizational procedure and shall keep a record of its resolutions, findings, and

determinations, which record must be a public record. (Emphasis added.) The Summerville

Planning Commission violates this statutory public record requirement by not havizng adopted
rules of organizational procedure; by not keeping a copy of its records on the Town website,
even though it keeps records of other Town meetings on its websile; by not creating and making
its records available to the public timely; by not allowing public inspections of records timely;
and by requiring written requests pursuant to the Freedorn of Information Act accompanied by
delays of fifteen days or more in order to inspect of obtain a copy of its records.

64. S.C. Code Ann. § 6-29-340 states in pact that “[t]he governing authority may
provide for the reference of any mattess . , . to the local planning commission, with the provision

that fina| action on it may not be taken until the planning commission has submitted a report on it

or has had a reasonable period of time, as determined by the governing authority to submit a

report.” (Emphasis added.)
65. S.C.Code Ann. § 6-29-340(B) states in part as follows:

“Planning process; elements; comprehensive plan.

(A) The local planning commission shall develop and maintain a
planning process which will result in the systematic preparation and
continual re-evaluation and updating of those elements considered
critical, necessary, and desirable to guide the development and
redevelopment of its area of jurisdiction.

(B) Surveys and studies on which planning elements are based must

include consideration of potential conflicts with adjacent jurisdictions

and regional plans or issues.

(©) The basic planning process for all planning elements must include,
but not be limited to:

(1) inventory of existing conditions;
(2) a statement of needs and goals; and
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(3) implementation strategies with time frames.

(D) A local comprehensive plan must include, but not be Limited to, the
following planning elements:

(1) a population element . . _;

(2) an economic development element . . .;

(3) a natural resources element . . .;

(4) a culwral resources element . . 3

(5) a community facilities element . , .-

(6) a housing element . . .;

(7) aland use element . . 3

(8) a transportation element that considers transportation facilities,
including major road improvements, new road construction, transit
projects, pedestrian and bicycle projects, and other elements of a
transportation network. This. element must be developed in coordination
with the land use element, to ensure transportation efficiency for existing
and planned development;

(9) a priority investment element that analyzes the likely federal, state,
and local funds available for public infrastructure and facilities during the
next ten years, and recommends the projects for ex nditure of those
funds during the next ren years for needed public infrastructure and
facilities such as water, sewer, roads, and schools. The recommendation of
those projects for public expenditure must he done through coordinatio

with adjacent and relevant jurisdictions and agencies, . ..

(E} All planning elements must be an expression of the planning
commission_recommendations to the appropriate overning bodies with
regard to the wise and efficient use of public funds the future growth
development, and redevelopment of its area of jurisdiction, and
consideration_of the fiscal impact on propery owners. The planning
elements whether done as a package Or_in separate increments together

comprise the comprehensive plan for the jurisdiction at any one point in

time. The local plannin commissionvshall review the comprehensive plan

or elements of it as often as necessary, but not less than once every five

ears, to determine whether changes in the am vat, kind, or_direction_of
development of the area or other reasons make it desirable to make
additions or amendments to the plan. The comprehensive plan, includin
all elements of it, must be updated at least every ten years.” (Emphasis
added.)

S.C. Code Ann. § 6-29-520 states in part as follows:

“. .. [N]otice of meetings; recommendations by resolution;
transmittal of recommended plan.
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(B) Recommendation of the plan or any element, amendment, extension.,

or addition must be by resolution of the planning commission, carried by

the affirmative votes of at least a majority of the entire membership. The

resolution must refer expressly to maps_and other descriptive matter

intended by the planning commission to form the whole or element of the
recommended plan and the action taken must be recorded in its official
minutes of the planning commission. A copy of the recommended plan or
element of it must be transmitted to the appropriate governing authorities

and to all other legisiative and administrative agencies affected by the
plan.” (Emphasis added.)

S.C. Code Ann. § 6-29-530 states in part as follows:

““Adoption of plan or elements; public hearing.

The local planning commission may recommend to the appropriate
govesning body and the body may adopt the plan as a whole by a single

ordinance or elements of the plan by successive ordinances. The clements
shall correspond with the major geographical sections or divisions of the
planning area or with functional subdivisions of the subject matter of the
comprehensive plan, or both. Before adoption of an element or a plan as a
whole. the governing authority shall hold a public hearing on it after not
less than thirty days’ notjce of the time and place of the hearings has been
given in a newspaper having general circulation in the Jjurisdiction.”
(Emphasis added.)

S.C. Code Ann. § 6-29-540 states in part as follows:

“Review of proposals following adoption of plan; projects in conflict with
plan...

When the local planning commission has recommended and local

governing authority or authorities have adopted the related comprehensive
plan_element set forth in this chapter, no new_street, structure, utility,

square, park, or other public way, grounds, or open space or_public
buildings for any use, whether publicly or privately owned. may be
constructed or authorized in the political jurisdiction of the governing
authority or authorities establishing the planning commission until the
location, character, and extent of it have been submitted 1o the planning
commission for review and comment as to the compatibility of the

proposal with the comprehensive plan of the community.

In the event the planning commission finds the proposal to be in conflict
with_the comprehensive plan, the commission shall transmit its findings
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and the particulars of the nonconformity to the entity proposing the
facility. If the entity proposing the facility determines to go forward with
the project which conflicts with the comprehensive plan, the governing or
policy making body of the entity shall publicly state its intention to

proceed and the reasons for the action. A copy of this finding must be sent

to the local poverning body, the local planning commission, and published

as a public notice in a newspaper of general circulation in the community
at least thirty days prior to awarding a contract or beginning construction.

. - .” (Emphasis added.)

S.C. Code Ann. § 6-29-720 states in part as follows:

“(A) When the local planning commission has prépared and recommended
and the governing body has adopted at least the land use element of the
comprehensive plan as set forth in this chapter, the. govemning. body of a
municipality or county may adopt a zoning ordinance to help implement
the comprehensive plan. The zoning ordinance shall create zoning
districts . . .. Within each district the governing body may regulate: . . .

(B) The regulations must be made in accordance with the comprehensive

plan for the jurisdiction, and be made with a view to promoting the
purposes set forth throughout this chapter.” (Emphasis added.)

S.C. Code Ann. § 6-29-760 states in part as follows:

“Procedure for enactment or amendment of zoning regulation or map;
notice and rights of landowners

(A) Before enacting or amending any zoning repulations or_maps, the
governing authority or the planning commission, if authorized by the
governing authority, shall hold a public hearing on it. which must be
advertised and conducted according to lawfully prescribed procedures. If

no established procedures exist, then at least fifteen days’ notice of the
time and place of the public hearing must be given in_a newspaper of

general circulation in the municipality or county. In cases involving
rezoning, conspicuous notice shall be posted on or adiacent to the pro ert

affected, with at least one such notice being visible from each public
thoroughfare that abuts the property. If the local govemnment maintains a
list of groups that have expressed an interest in being informed of zoning
proceedings, notice of such meetings must be mailed to these groups. No

change in or departure from the text or maps as recommended by the local

planning commission may be made pursuant to the hearing unless the
change or departure be first submitted to the planning commission for
review and recommendation. The planning commission shall have a time
prescribed in the ordinance which may not be more than thirty days within
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which to submit its report and recommendation on the change to the
governing authority. If the planning commission fails to submit a report
within the prescribed time period, it is deemed to have approved the
change or departure. When the required public hearing is held by the
planning commission, no public hearing by the goveming authority is
required before amending the zoning ordinance text or maps.

(B) If a landowner whose land is the subject of a proposed amendment
will be allowed to present oral or written comments to the planning
commission, at least ten days' notice and an opportunity to comment in the

same manner must be given to other interested members of the public,
including owners of adjoining property.

(C) An owner of adjoining land or his representative has standing to bring
an action contesting the ordinance or amendment; however, this
subsection-does not create any new substantive right in any party.

(D) No challenge to the adequacy of notice or challenge to the validity of
a regulation or map, or amendment to it, whether enacted before or after
the effective date of this section, may be made sixty days after the decision
of the governing body if there has been substantial compliance with the
notice requirements of this section or with established rocedures of the

governing authority or the planning commission,” (Emphasis added.)

(b) Board of Architectural Review

S.C. Code Ann. § 6-29-870 states in part as follows:

“Board of architectural review: . . .

(A) A local government which enacts a zoning ordinance which makes
specific provision for the preservation and protection of historic and
architecturaily valuable districts and neighborhoods . . . by means of
restriction and conditions governing the right to erect, demolish, remove in
whole or in part, or alter the exterior appearance of all buildings or

structures within the areas, may provide for appointment of a board of

architectural review ., . ..

(B) The board shall consist of not more than ten members . .. The
governing authority . . . creating the board may remove any member of the
board which it has appointed.

(D) The board shall . . . adopt rules of procedure in accordance with the
provisions of any ordinance adopted pursuant to this chapter. ... The
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board shall keep minutes of its proceedings, showing the vote of each
member upon each question, or if absent or failing to vote, indicating that
fact, and shall keep records of jts examinations and other official actions

all of which immediately must be filed in the office of the board and must
be a public record.” (Emphasis added.)

72. S.C. Code Ann. § 6-29-880 states in part as follows:

“Powers of board of architectural review.

The board of architectural review has those powers involving the
structures and neighborhoods as may be determined by the zoning
ordinance. Decisions of the zoning administrator or other appropriate
administrative official in matters under the purview of the board of
architectural review may be appealed to the board where there is an
alleged error in any order, requirement, determination, or decision.”

73. S.C. Code Ann. § 6-29-880 states in part as follows:

“Definitions.

(2) "Land_development’ means the changing of land characteristics
through redevelopment, construction, subdivision into  parcels,
condominium complexes, apartment  complexes, commercial parks,
shopping centers, industrial parks, mobile home parks, and similar

developments for sale, lease, or any combination of owner and rental
characteristics.

(3) "Market based incentives’ mean incentives that encourage private
developers to meet the govering authority's goals as developed in this
chapter. Incentives may include, but are not limited to:

(a) density bonuses, allowing developers to build at a density higher
than residential zones typically permit, and greater density bonuses,
allowing developers to build at a density higher than residential affordable
units in development, or allowing developers to purchase density by
paying into a local housing trust fund;

(b} relaxed zoning regulations including, but not limited 1o, minimum
lot area requirements, limitations of muitifamily dwellings, minimum
setbacks, yard requirements, variances, reduced parking requirements, and
modified street standards; .
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(c) reduced or waived fees including those fees levied on new
development projects where affordable housing is addressed, reimburse
permit fees to builder upon certification that dwelling wnit is affordable

and waive up to one hundred percent of sewer/water tap in fees for
affordable housing units;

(d) fast-track permitting including, but not limited to, streamlining the
permitting process for new development projects and expediting

affordable housing developments to help reduce cost and time delays; and

(e} design flexibility allowing for greater design flexibility, creating
preapproved design standards to allow for quick and easy approval, and

promoting infill development, mixed use and accessory dwellings.”
(Emphasis added.)

74. S8.C.Code-Ann. § 6-29-1120 states in part as follows:

“The public health, safety, cconomy, good order, appearance,
convenience, morals, and general welfare require the harmonious, orderly,
and progressive development of land within the municipalities and
counties of the State. In furtherance of this general intent, the regulation
of land development by municipalities, counties, or consolidated political
subdivisions is authorized for the following purposes, among others:

(1) to encourage the development of economically sound and stable
municipalities and counties;

(2) to assure the timely provision of required streets, utilities, and other
facilities and services to new land developments;

(3) to assure_the adequate provision of safe and convenient_traffic
access and circulation, both vehicular and pedestrian, in and through new
land developments;

(4) to assure the provision of needed public open spaces and building
sites in new land developments through the dedication or reservation of
land for recreational, educational, transportation, and other public
purposes; and

(5) to assure, in gencral, the wise and timely development of new areas,
and redevelopment of previously developed areas in harmony with the

comprehensive plans of municipalities and counties.” (Emphasis added.)

75. 8.C.Code Ann. § 6-29-1130 states in part as follows:

“Regulations.

(A) [Tlhe Jocal planning commission may prepare and recommend to the
governing body or bodies for adoption regulations goveming the
development of land within the Jurisdiction. These regulations may
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provide for the barmonious development of the municipality and the
county; for coordination of streets within subdivision and other types of
land developments with other existing or planned streets or official map
streets; . . .. In particular, the regulations shall prescribe that no land
development plan . . . will be approved unless all land intended for use as

building sites can be used safely for building_purposes, without danger

from flood or other inundation or from other menaces to health, safety, or
ublic welfare.

(B) ... The governing authority of the municipality [is] given the power
to adopt and to amend the land development regulations after a_public
hearing on it, giving at least thirty days' notice of the time and place by

publication in a newspaper of general circulation in the municipality or
county.” (Emphasis added.)

76. S.C.Code Ann. § 6-29-1150 states in part as follows:

“Submission of plan or plat to planning commission; record . . .

(A) The land development regulations adopted by the goveming authority
must include a specific procedure for the submission and approval or
disapproval by the planning commission or designated staff. These
procedures may include requirements for submission of sketch plans,
preliminary plans, and final plans for review and approval or disapproval.
Time limits, not to exceed sixty days, must be set forth for action on plans
or plats, or both, submitted for approval or disapproval. Failure of the
designated authority to act within sixty days of the receipt of development
plans . . . with all documentation required by the land development
regulations is considered to constitute approval, and the developer must be

issued a letter of approval and authorization to proceed based on the plans

or plats and supporting documentation presented. The sixty day time limit
may be extended by mutual agreement.

(B) A record of all actions on_all land development plans . . . with the
grounds_for_approval or disapproval and any conditions attached to the

action must be maintained as a public record. . ..” (Emphasis added.)

(3) South Carolina Freedom of Information Act

77. S.C. Code Ann. § 30-4-20 states in part as follows:

“Definitions. (a) "Public body” means any public or governmental body

or_political subdivision of the State, inclnding . . . municipalities,
townships . . . or any orgamization, corporation, or agency supported in

whole or in part by public funds or expending public funds, including
committees, subcommittees, advisory committees, and the like of any
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78.
shall be open.
added.)

79.

such body by whatever name known, and includes any
quasi-governmenlal body of the State and its political subdivisions . . .."
(Emphasis added.)

S.C. Code Ann. § 30-4-20 states in part as follows: “Meetings of public bodies

Every meeting of all public bodies shall be open to the public . . ..” (Emphasis

S.C. Code Ann. § 30-4-55 states in part as follows:

“Disclosure of fiscal impact on public bodies offering economic
incentives to business; cost-benefit analysis required.

A public body as defined by Section 30-4-20(a), or a person or entity

employed by or authorized to act for or on behalf of a public body, that
undertakes to attract business or industry to invest or locate in South
Carolina by offering_incentives that require the expenditure of public
funds or the transfer of anything of value or that reduce the rate or alter the
method of taxation of the business or industry or that otherwise impact the
offeror fiscally, must disclose, upon request, the fiscal impact of the offer
on the public body and a govemmental entity affected by the offer after:

{a) the offered incentive or expenditure is accepted, and

(b) the project has been publicly announced or any incentive agreement
has been finalized, whichever occurs later.

The fiscal impact disclosure must include a cost-benefit analysis that
compares the anticipated public cost of the commitments with the
anticipated public benefits. . ..” (Emphasis added.)

80. S.C. Code Ann. § 30-4-70 states in part as follows:

“Meetings which may be closed; procedure; circumvention of chapter;
disruption of meeting; executive sessions of General Assembly. (a) A
public body may hold a meeting closed to the public for one or more of
the following reasons:

(2) Discussion of negotiations incident to proposed contractnal
arrangements and proposed sale or purchase of property . . ..
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(5) Discussion of matters relating to the proposed location, expansion,
or the provision of services encouraging location or expansion of
industries or other businesses in the area served by the public body.

(b) Before going into executive session the public agency shall vote in
public on the question and when the vote is favorable, the presiding officer
shall announce the specific purpose of the executive session. As used in
this subsection, "specific purpose" means a description of the matter 10 be
discussed . . . No action may be taken in executive session except to (a)
adjourn or (b) return to public session. The members of a public body may
not commit the public body to a cougse of action by a polling of members
in executive session.

(¢) No_chance meeting, social meeting, or electronic communication ma
be used in circumvention of the spirit of requirements of this chapter to act
upon a matter over_which the public body has supervision, control,

jurisdiction, or advisory power.” (Emphasis added.)

81. S.C. Code Ann. § 30-4-80 states in part as follows:

“Notice of meetings of public bodies.

(a) All public bodies . . . must give written public notice of their regular
meetings at the beginning of each calendar year. The notice must include
the dates, times, and places of such mectings. Agenda, if any, for
regularly scheduled meetings must be posted on a bulletin board at the
office or meeting place of the public body at least twenty-four hours prior
to such meetings. All public bodies must post on such bulletin board
public notice for any called, special, or rescheduled meetings. Such notice
must be posted as eatly as is_practicable but not later than twenty-four

hours before the meeting. The notice must include the agenda, date, time,

and place of the meeting. ...

(d)Written public notice must include but need not be limited to posting a
copy of the notice at the principal office of the public body holding the
meeting or, if no such office exists, at the building in which the meeting is
to be held.

(e) All public bodies shall notify persons or organizations, local news
media, or such other news media as may request notification of the times,
dates, places, and agenda of all public meetin s, whether scheduled,
rescheduled, or called, and the efforts made to comply with this
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requirement must be noted in the minutes of the meetings. (Emphasis
added.)

82. S.C. Code Ann. § 30-4-90 states in part as follows:

“Minutes of meetings of public bodies.

{a) All public bodies shall keep written minutes of all of their public
meetings. Such minutes shall include but need not be limited to:

(1) The date, time and place of the meeting.

(2) The members of the public body recorded as either present or
absent.

(3) The substance of all matters proposed, discussed or decided and, at
the request of any member, a record, by an individual member, of any
votes taken.

(4) Any other information that any member of the public body requests
be included or reflected in the minutes.

(b} The minutes shall be public records and shall be available within a
reasonable time after the meeting . ...”

(c) All or any part of a meeting of a public body may be recorded by any
person in aitendance by means of a tape recorder or any other means of
sonic or video reproduction . . ..”

83. 8.C. Code Ann. § 30-4-100 states in part as follows:

“Injunctive relief; costs and attorney's fees.

{(a) Any citizen of the State may apply to the circuit court for either or
both a declaratory judgment and injunctive relief to enforce the provisions
of this chapter in appropriate cases as long as such application is made no
later than one year following the date on which the alleged violation
occurs or one year after a public vote in public session, whichever comes
later. The court may order equitable relief as it considers appropriate, and
a violation of this chapter must be constdered to be an irreparable injury
for which no adequate remedy at law exists.

(b) If a person or entity seeking such relief prevails, he or it may be
awarded reasonable attorney fees and other costs of litigation. If such
person or entity prevails in part, the court may in its discretion award him
or it reasonable attorney fees or an appropriate portion thereof.”

84, S.C. Code Ann. § 30-4-100 states in part as follows:

“Penalties..
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Any person or group of persons who willfully violates the provisions of
this chapter shall be deemed guilty of a misdemeanor and upon conviction
shall be fined not more than one hundred dollars or imprisoned for not
more than thirty days for the first offense, shall be fined not more than two
hindred dotlars or imprisoned for not more than sixty days for the second
offense and shall be fined three hundred dollars or imprisoned for not
more than ninety days for the third or subsequent offense.”

C. State and Municipal Procurement Laws

85. S.C. Code Sec. 11-35-50 requires political subdivisions such as the Town of
Summerville to adopt and utilize “procedures embodying sound principles of appropriately

competitive procurement no later than July 1, 1983.”

86. On May 9, 2012, the Town of Summerville repealed its Code of Ordinances Article

V, Division 2, entitled “Purchasing” in its entirety and replaced it with a new Ordinance (Ord

12-

0301) which, although it has been enacted, has not yet been codified (“Purchasing Ordinance™).

87. Regarding bids over $25,000 in public funds, the Town’s Purchasing Ordinance

requires competitive bids, meaning there must be more than one bid to award a bid. Sec 2-323

(c)(8) states "The invitation for bids shall set forth the evaluation criteria to be used. No criteria

may be used in the bid evaluation that is not set forth in the invitation for bids."

88. Summerville's Purchasing Ordinance requires in Section 2-321(¢) that the designated

purchasing agent “[o]btain the most competitive prices on all purchases, contracts and services.™

89. The Purchasing Ordinance states in Section 2-322, that “[tJo maximize the

purchasing value of public funds, all procurements should be competitive, where practicable and

serve the best interest of the town.” Further, in subsection (c) thereof, pertaining to purchases

$25,000 and over, that “purchases he made through competitive sealed bids and advertised

34

of

ROA 0476



CZ

T,

v

2

L

t

PRS
L \
———

L

S
'

C_

SRR (U S

—

]

through local press . . .. Purchases over $25,000 must be approved by the finance committee of

town council.”

0. Section 2-322(d) provides that “[n}othing in this section shall prohibit a higher level,
more stringent procurement method being used if it is determined by the purchaser that the
town’s best interest wonld be better served.” There are no further references, examples,

procedures or explanations of this section in the Purchasing Ordinance.

91. Section 2-323(c)(1) requires that “[pJurchases and/or contracts valued at $25,000 or
greater shall be awarded by comﬁetitive, sealed bidding, except as may be provided elsewhere in

this chapter.”

92. Section 2-323(c) (12) provides that “[t]ke bid shall be awarded with reasonable

promptaess by notice to the most responsive, responsible bidder whose bid meets the

requirements and specifications and any other award criteria set forth in the invitation for bids,

and in the best interest of the town.” (Emphasis added.)

93. Section 2-323(c)(17) provides that “[p]rocurements costing more than $25,000 shall

be accomplished by purchase orders in accordance with departmental procedures with supporting
bid award documents and source justification and/or written rationale as to why the procurement
may be considered under other procurement methods as provided elsewhere within this chapter,
or more specifically, considered as a sole source pracurement, sensitive procurement, emergency
procurement, procurement through the State of South Carolina or one of its agencies or
procurement through an existing town contract. Supporting bid award documents should include
bid tabulation and a concise statement as to the reasons for the bid award recommendation.

Puarchase orders more than $25,000 must be approved by the finance committee of town

council.” (Emphasis added.)
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94. Section 2-324, entitled “Competitive bidding; exceptions,” provides that
“Iclompetitive bidding is required on all purchases exceeding $2,500 with the following

exceptions: [list of five exceptions that correspond to those described in Section 2-323(c) (17)

quoted above].”

95. S5.C. Code Ann. Sec. 11-35-1520(13), entitled “Minor Informalities and Irregularities
in Bids,"” states that immaterial variation from the exact requirements of an invitation for bids
having no effect or merely a trivial or negligible effect on 10tal bid price, quality, quantity,

delivery or performance may.be waived by a procurement officer;

96. S.C. Regulation 19-445.2070¢A) provides: “Rejection of Individual Bids, A.
General Application. Any bid which fails to conform to the essential requirements of the

invitation for bids shall be rejected.” (Emphasis added.)

97. S.C. Code Ann. Sec. 11-35-1530(1) provides that the provisions of 8.C. Code Ann,

Sec. 11-35-1520(13) and S.C. Regulation 19-445.2070(A), both quoted above, apply to Requests

for Proposals as well as to Invitations for Bids.

V. GENERAL FACTUAL ALLEGATIONS
A. AGREEMENTS
98.  This lawsuit is based in part on purported contractual agreements between and
among the Defendants which are invalid and void ab initig, including but not limited to each of
the following:
(1) “PUBLIC-PRIVATE PARTNERSHIP AGREEMENT”
99, On July 9, 2014, the Town of Summerville, the RDC and the Developer signed a

purported agreement and contract entitled a “PARTICIPATION AGREEMENT” and a

“PUBLIC-PRIVATE PARTNERSHIP AGREEMENT [“Partnership Agreement”] BETWEEN
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TOWN OF SUMMERVILLE, TOWN OF SUMMERVILLE REDEVELOPMENT
CORPORATION AND APPLEGATE & CO.” (the “PARTIES™), a copy of which is attached
hereto as Exhibit “A” and incorporated herein by reference. This Partnership Agreement causes
the Town of Summerville and the RDC to be “partners” with the Developer, which is a private
entity owned and controlled and that may become owned and controlled by persons unknown to
the Town and the RDC and who may be or become undesirable as partners to the Town and the
RDC. This Partnership Agreement is a “Redevelopment Contract” as defined by SC Code
Section 31-10-20(14), and causes the Town and the RDC to contribute property, including real
property and millions of dollars of loans, interest frec and unsecured, to the Developer in a joint
venture for the purpose and with the intended effect of making profits for the Developer, a
private for-profit entity, the Town and the RDC. In this Partnership Agreement, Applegate & Co.
is a “Redeveloper™ within the meaning of Section 3 1-10-20( ).
100.  The Partnership Agreement states that:

A, The Town owns 1.58 acres of property (“TOWN PROPERTY") in downtown
Summerville and solicited a Request-for-Proposals (“RFP") for private
development of the TOWN PROPERTY;

B. The Town received a proposal from the Developer “for a mixed-use development
that includes a hotel, residential units and retail space;”

C. The Developer has entered into a contract to purchase .65 acres adjacent to the
TOWN PROPERTY;

b. The Town “established the RDC to facilitate firancing and funding for various . .
" . development projects . . . and desires to create a partnership to provide for the
efficient and timely development of the proposed project” (emphasis added);

E. The Developer will “construct a new mixed-use project” (“Project”) . . . that will

include both private and public improvements . . . expected [to cost]
approximately $20,000,000 .. .”

F. The Developer entered into a contract to purchase .65 acres or property adjacent
to the TOWN PROPERTY and that .65 acres will be combined with the TOWN
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PROPERTY to constitute the “PROJECT SITE” where the Project will be built
and operated; and

G. The Developer will “construct public improvements” and “manage and operate,
or cause the management and operation by means of the SPE of, [sic] the public
parking garage and conference center . . ..” Pactnership Agreement, at 1-2.
The “Project” reference above is a “Redevelopment Project™ as defined by 8.C. Code Section 31-
10-20(14),
101.  The Parmership Agreement defines the “PRIVATE IMPROVEMENTS" portion
of the Project as “privately-owned improvements” consisting of the following: (a) a “hotel of
approximately 74,000 square feet, containing no less than 65 rooms . . . retail and restaurant

space . . . and a rooftop bar” and (b) “approximately 34 residential condominium units and

shared common space.” Partnership Agreement, at 2. The Request for Proposal (“RFP”) by the
Town did not include a request for condominjum or residential housing units (“condominiums”

or “residential units”).

102.  The Partnership Agreement defines the “PUBLIC IMPROVEMENTS" portion of
the Project as “publicly-owned improvements,” with the PROJECT SITE counsisting of the

following: (a) “Conference Center,” with at least 10,600 square feet of conference/event space;

(b) “Parking facilities and parking garage,” with at least 179 spaces. Partnership Agreement, at
2-3.

103.  The Partnership Agreement requires that the Town of Summerville do the
following: “[s]ubject to approval of its Bond Couasel and closing on bond financing”: (a) convey

to the RDC the TOWN PROPERTY by deed for use for the PROJECT; and (b) gift to the RDC a

grant of $8,950,000 “for purposes of participation in the PROJIECT . . .. “Partnership_Agreement

at 3.
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104. The Partnership Agreement requires that the RDC do the following:

T A “Subject to approval of the TOWN’s Bond Counsel and closing on bond
financing” provide “GAP FINANCING” consisting of “an unsecured loan to the
Developer or_the SPE with a limited, subordinate personal guwarantee of Arthur H.
Applegate . . . ending upon completion of construction of the Hotel, Parking Garage, and
Conference Center” in the amount of $3,750,000 to be repaid by the Developer as
follows:

(1}  “[A]t no_interest for a period of 24 months to assist in_financing the
PRIVATE IMPROVEMENTS;”

(2) Making interest payments of 3.75% to the RDC at the end of 24 months

“until the DEVELOPER or_the SPE obtains permanent financing for_the
PROIECT:” and

(3)  “[Blased on the terms of the construction loan for the PROJECT, with
final payoff of the GAP LOAN no later than final maturity of the Developer's
construction loan . . ..” (emphasis added);

B. Make a “PUBLIC IMPROVEMENTS INVESTMENT"” in the PROJECT by:

(0 Conveying a portion of the TOWN PROPERTY to the Developer or the
SPE;

(2) Funding up to $5200,000 to pay costs of the PUBLIC
IMPROVEMENTS; and

C. Lease up to 55 parking spaces to the Developer or the SPE for twenty
years “to support the residential portion of the project,” with the Developer or the SPE
purchasing those parking spaces within twenty years. Partnership Agreement, at 3-4.

105. The Partnership Agreement states that regarding the repayment of the $3,750,000
loaned by the RDC to the Developer or the SPE, with required interest, the “RDC agrees to

maintain a subordinate position to the Construction Lender and the Equity Investors with respect

to the” PRIVATE IMPROVEMENTS; and that “this [Partnership] Agreement and its exhibits

may be collaterally assigned to the construction lender.” Partnership Agreement, at 7 (emphasis
added).
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106. The Agreement requires a “PROPERTY SWAP” by the Town, the RDC and the
Developer, as follows: “. . . the PARTIES shall [exchange] title to certain property within the
PROJECT SITE. . .. The DEVELOPER will form a special purpose entity (“SPE”) to acquire
and transfer title and own and operate the PROJECT SITE . . . resulting in the RDC owning the
parcel that will contain the parking garage and the parcel that will contain the conference center,
and the SPE owning the remaining parcel(s).” Partnership Agreement, at 5.

107. The Partnership Agreement states in part the following regarding “site and

architectural design™:

“The project site and architectural design will be based on the conceptual
[sic] provided in Exhibit F . . .. Prior to submission for review and
approval to any required public agency for permitting or centificate of
appropriateness, DEVELOPER will submit a final design_for hoth the
PRIVATE and PUBLIC IMPROVEMENTS to the RDC for review and

approval,

DEVELOPER agrees that all development, construction, operation and
leasing of the PROJECT will be done in accordance with all applicable
laws, rules, orders, ordinances, regulations and legal requirements of all
governmental or quasi-governmental entities, agencies or instrumentalitics
relating to the development, use or condition of the PROJECT...”

Partnership Agreement, at 5-6 (emphasis added).
108. The Partnership Agreement requires that “should the PROJECT not proceed to
construction as a result of default of this {Partnership] Agreement by the TOWN or RDC, the

RDC agrees to pay the DEVELOPER for those preconstruction costs incurred for the PUBLIC

IMPROVEMENTS and for PRIVATE IMPROVEMENTS by the DEVELOPER or the SPE . . .

upto...$400,000}. . .." Partnership Agreement, at 7 (emphasis added).

109.  Paragraph 11 of the Partnership Agreement states in part as follows:

“ISSUANCE OF LIMITED OBLIGATION BONDS. - . . Y[Tlhe
PARTIES acknowledge that the obligations of the Town and the RDC
hereinunder are contingent upon the TOWN's ability to issue, upon
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reasonable (erms and conditions and at reasonable rates of interest,
hospitality fee revenue bonds in an amount. sufficient, together with other
funds (if any) of the TOWN identified by the TOWN for such purpose, to

fund the GAP LLOAN and the costs of the PUBLIC IMPROVEMENTS, al}
of which shall be of a nature which satisfies the criteria set forth in Secuon
6-1-730 of the Code of Laws of South Carolina 1976, as amended.”
(Emphasis added.)

110. Paragraph 15b of the Partnership Agreement states in part that the “RDC

represents (0 the TOWN and the DEVELOPER that jt_has full power and authority to do

business in the State of South Carolina and to_perform its obligations under, as and when

required by this [Partnership] Agreement and shall . . . continue to have such power and

authority throughout the term of this [Partnership] Agreement.” Partnership Agreement, at 8-9

(emphasis added).

111.  Paragraph 15h of the Partnership Agreement states that the “DEVELOPER may
not assign its rights in this [Partnership] Agreement without the prior written consent of the
TOWN and the RDC.” Partnership Agreement, at 9. The Partnership Agreement does not
prevenlt, restrict or Jimit the ability of the Developer or the SPE to sell ownership or control of
itself to any third party without the consent of the Town or the RDC. The Partnership Agreement
exposes the Town of Summerville and the RDC to liability, potentially unlimited, for wrongful
acts by the Developer and/or the SPE, and does not require the Developer or the SPE to
indemnify the Town or the RDC for damages caused them by the wrongful acts of the
Developer.

112, The Partnership Agreement was signed on behalf of the RDC by its Chairman, but

not by any other person or entity on behalf of the RDC. _Partnership Agreement, at 10.

113.  Exhibit “A” to the Partnership Agreement consists of a “Project Site Ilustration,”

which defines the land area of the PROJECT SITE referenced above.
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(2) “PARKING GARAGE/CONFERENCE CENTER
OPERATION AGREEMENT”

114, Exhibit “B” to the Partnership Agreement consists of a “PARKING GARAGE/
CONFERENCE CENTER OPERATION AGREEMENT"” (“Operation Agreement™) dated July
9, 2014, between the RDC and THE DORCHESTER, LLC (“Manager”).

115. At the time The Dorchester, LLC signed the Operation Agreement, the
Dorchester, LLC did not exist. It was incorporated on October 16, 2014,

116. The Operation Agreement states that:

A, The Town owns 1.58 acres of property (“TOWN PROPERTY™) in downtown

Summerville and solicited a “Request-for-Proposals (“RFP”) for private

development of the TOWN PROPERTY™;

B. The Town received a proposal from the Developer “for a mixed-nse development
that includes a hotel, residential units and retail space™;

C. The Developer has entered into a contract to purchase .65 acres adjacent to the
TOWN PROPERTY; and

D. The Town “established the RDC to facilitate financing and funding for various . .
. development projects . . . and to create a partnership to provide for the efficient

and timely development of the project” (emphasis added). Operation Apreement,
at 1-2.

117. Section 1 of the Operation Agreement states that the “RDC hereby appoints the
Manager as its exclusive independent contractor for the management of the Conference Center

and the Parking Garage, and the Manager accepts such appointment . . ..” Operation Agreement,

at 2.

118. The Operation Agreement states in part that:

A. “The Manager shall prepare a marketing program for the
Conference Center and the Parking Garage and shall supervise the
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marketing activities for the Conference Center and the Parking Garage
including all advertising layouts, brochures, and campaigns. Advertising
expenses shall be paid as operating expenses of the Conference Center
and the Parking Garage.” (Emphasis added.) Section 3(c), at 3.

B. *“. . . The RDC understands that the Manager may offer discounts

of up to 50% off of the published rates and charges to_patrons of the

hotel located on _the Project Site for vse of the Conference Center or
spaces in the Parking Garage.” (Emphasis added.) Section 3(d)(1), at 3.

C. “The Manager shall contract on_behalf of the RDC . . . for the
maintenance and repair of heating and air conditioning systems and for
other extraordinary repairs . . .. In the event that repairs of an emergency
nature are required at a time when it is impractical to consult with the
RDC as to cost, the Manager is hereby authorized to contract on behalf
of the RDC to undertake such repairs and shail promptly notify the RDC
of such action.” Section 3(g)(ii), at 4-5 (emphasis added).

D. “The Manager is hereby authorized to purchase all materials,

equipment, tools, appliances, supplies, and services reasonably necessary
for proper maintenance and repair of the Conference Center or the
Parking Garage.” Section 3(g)(iv), at 4 (emphasis added).

E. *“. .. The Manager is hereby authorized at the reasonable expense
of the Conference Center or the Parking Garage, as applicable, to make

contracts for all necessary renovations, repairs, additions, or
improvements falling under the category of Capital Improvements and
outlined in the Capital Budget Plan.” Section 3(h)(i), at 4 {emphasis
added).

F. “The Manager shall make arrangements and execute any
necessary agreements for water, electricity, gas, telephone, data, CATV,
internet, sewage and trash disposal, vermin exlermination, snow
removal, landscape care and related utilities and services for the
Conference Center and the Parking Garage. The Manager is hereby
authorized to make such contracts on_behaif of the RDC as may be
necessary to secure such utilities and services. The expenses incurred
for such utilities and services, if any, shall be paid as operating expenses
of the Conference Center and the Parking Garage.” Section 3(i), at 4-5
{emphasis added).

G. All staffing to manage and operate the Conference Center and
Parking Garage “shall be employees of the Manager, its Affiliates, or
Subcontractors, “The compensation, including fringe benefits, of the

employees performing on-site functions shall be within the Manager’s sole
discretion. . .. The Manager shall be reimbursed for reasonable -
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119,

compensation, including fringe benefits, payable to all employees
performing on-site functions,” and for all taxes and other reasonable
expenses regarding personnel. “Such reimbursements shall be paid as
operating expenses of the Conference Center and the Parking Garage.”
Section 3(j), at 5 (emphasis added).

The Operation Agreement states that “It is the expectation of the RDC that the

Manager shall . . . provide a high level of customer service to the users of the Conference Center

and the Parking Garage.” Section 3(1), at 5. This provision is illusory because it imposes no

duty on and contains no covenant by the Manager.

120.

public conference center and garage shall be shared with the Private Improvements . .

5, at 6.

121.

The Operation Agreement provides that “certain functions and services” of the-

.. Section

Section 7 of the Operation Agreement states that “RDC has agreed to lease up to

55 spaces in the Parking Garage to the Manager on a long-term basis to support the residential

portion of the Project per the terms of the Parking Lease Agreement attached hereto as Exhibit

A.” Operation Agreement, at 6.

122,

Section 9(a) of the Operation Agreement states as follows:

“During the initial one (1) year term of this Agreement, the Manager shall
be compensated for its services hereunder by the RDC by payment of a
management fee in the amount of $3,000.00 per month . . .. Section 9(a},
at7,

This Operation Agreement went into effect on July 1, 2014, the date it was executed,

123.

Section 10 of the Operation Agreement states in part as follows:

“If the Conference Center or the Parking Garage is damaged, the RDC
will promptly commence and expeditiously complete . . . any necessary
restoration. The RDC will restore the Conference Center or the Parking
Garage, as applicable, as nearly as possible to its value, condition, and
character immediately prior to the damage or destruction. The RDC wili

complete the restoration as soon as reasonably possible after the date of
such damage or destruction. . .. In the event that the RDC fails proraptly to
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commence and expeditiously complete any necessary restoration, the
Manager may proceed to_restore the Conference Center or the Parking
Garage, as applicable, as nearly as possible to its value, condition, and
character immediately prior to the damage or destruction. The RDC bears
the entire costs of such restoration, which the RDC shall promptly pay,
upon written demand, to the Manager. . .." Section 10, at 7 (emphasis
added).

124. Section 12 of the Operation Agreement states that the “Manager may not

transfer, assign, pledge, or hypothecate . . . its rights, duties, or obligations under this Agreement

without the prior written consent of the RDC except to an Affiliate or to its lender. The RDC

shall not assign or pledge its rights under this Agreement without the prior written consent of the

Manager.” Section 12, at 7-8. This Operation Agreement does not prevent, restrict or limit the

ability of the Manager to sell-or give ownership or control of itself to any third party and thereby

transfer its duties and obligations under this Operation Agreement to whomever or whatever

gains control or ownership of the Manager, without the consent of the RDC. Further, these

statements in Section 12 are illusory, because there is no restriction in the Operation Agreement

on the ability of any person or entity to become an Affiliate of the Manager.

125.

126.

Section 13 of the Operation Agreement states in part as follows:

“(a) This Agreement shall be in effect for an initial term of one (1) year,
beginning_on_the date of execution and delivery hereof and ending one
year later. The Manager and the RDC may extend the term of this
Agreement for an additional one year period up to fifteen (15) years by
their mutual agreement on the Manager’s compensation vnder Section 9
for such renewal term.” Section 13, at 8 (emphasis added).

The Operation Agreement was signed on behalf of the RDC by its Chairman, but

not by any other person or entity on behalf of the RDC. Operation Agreement, at 12.

(3) “PARKING LEASE AGREEMENT AND PURCHASE OBLIGATION”
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127,

Attachment “A" to the Operation Agreement consists of a “PARKING LEASE

AGREEMENT AND PURCHASE OBLIGATION" (“Parking Lease Agreement™) dated July 9,

2014, between the RDC and THE DORCHESTER, LLC (“Manager™).

128.

At the time The Dorchester, LLC signed the Parking Lease Agreement, The

Dorchester, LLC did not exist as a corporate entity recognized by the Secretary of State of South

Carolina.

129.

The Parking Lease Agreement states in part that the RDC is a 501(c)(4)

organization. It is not.

130.  The Parking Lease Agreement states in part that:

131.

A. “The Town of Summerville . . . created the RDC . . . to create a
partnership_to provide for the efficient and timely development of a
mixed-use development that includes a hotel, residential units, and retait
space .. .;”

B. “Applegate & Co. . . . agreed in the Public-Private Partnership

Agreement . . . to construct Private Improvements . . . including
approximately 34 residential condominium units . . . and to construct

Public Improvements . . . including the Parking Garage . . . and further to
manage and operate, or cause the management and operation [sic] the
public Parking Garage . . . as detailed in the PPP Agreement by means of
[The Dorchester, LLC] pursuant to the terms of the Parking
Garage/Conference Center Operation Agreement . . ;" and

C. The “RDC has agreed . . . to lease 55 spaces in the Parking Garage
to the [The Dorchester, LLC] for a twenty (20) year term to support the
Residential Units per the terms of this Lease:” and

D. The “RDC has agreed to sell and the Tenant has agreed to purchase
55 spaces in the Parking Garage . . .;” Parking Lease Agreement, at 1.

The Parking Lease Agreement states in part that:

A. The “RDC leases to [The Dorchester, LLC] and {The Dorchester,
LLC} hereby leases from the RDC . . . fifty-five (55) parking
spaces . . . for a period of twenty (20) years commencing on [date
not stated]; Parking Lease Agreement, at 1.
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“. .. [Tihe RDC hereby agrees to sell to [The Dorchester, LLC],
and [The Dorchester, LLC] hereby agrees to purchase from the
RDC. ... all or any portion of the [55 parking spaces] . . .;”

“. .. Tenant shall have the exclusive use of the [55 parking spaces]
for the operation and maintenance by Tenant of automobile
parking spaces o be sublet to owners of the Residential Units and
for any other associated lawful purposes:” and

The RDC shall maintain Commercial Property insurance,
Commercial General Liability insurance and other insurance for
the benefit of the RDC and The Dorchester, LLC. (Emphasis
added.) Parking Lease Agreement, at 1-4.

132.  The Parking Lease Agreement requires the RDC to indemnify and save harmless

The Dorchester, LLC from losses, by stating as follows:

A.

“The RDC shall_indemnify and save harmless [The Dorchester,

LLC] from all direct loss or damage for personal and bodily injury
and tangible property damage (including reasonable attorneys’
fees) arising out of negligence or willful misconduct of the RDC,
its officers, agents, employees, independent contractors or invitees,
or the failure by the RDC to perform its obligations under this
Lease .. ..” Paragraph 13, at 5 (emphasis added);

“ENVIRONMENTAIL MATTERS. . .. The RDC shall and hereby
does indemnify {The Dorchester, LLC] and hold [The Dorchester,
LLC] harmless from and against any and all expense, loss, and
liability (including, without limitation, any and all legal and
professional fees and costs incurred by [The Dorchester, LLC] in
connection therewith) suffered by [The Dorchester, LLC] by
reason of historic site operations and/or conditions occurring prior
to the Effective Date of this Lease, or by reason of contamination
on, at or emanating from the Property by reason of the storage,
generation, release, handling, treatment, transportation, disposal, or
arrangement for transportation or disposal, of any Hazardous
Materials (whether accidental, intentional, or negligent) by the
RDC or the RDC’s employees, agents or contractors . . . .”
Paragraph 15, at 6-7 (emphasis added); and

“. .. [Elach party agrees to defend, indemnify and hold the other
harmless from and against any claims by any broker, agent or other
person claiming a commission or other form of compensation by
virtue of having dealt with the indemnitor with regard to this
Lease.” Paragraph 28, at 9 (emphasis added).

47

ROA 0489



133. The Parking Lease Agreement requires the RDC to pay costs and expenses
associated with the parking garage, including for taxes; insurance; debt service; repair,
maintenance and operation expenses related to the Premises; and “any other costs . . . ."”
paragraphs 15-16, at 7; and that the RDC “provide all routine repairs and maintenance to the
Premises including, without limitation, painting, cleaning, removal of trash and debris, and
routine repairs to the parking surface of the Premises.” In contrast, The Dorchester, LLC's
“costs and expenses . . . shall be strictly limited to obtaining and maintaining such insurance
policies as are required pursuant to” the Parking Lease Agreement. Paragraph 15, at 7.

134.  The Parking Lease Agreement provides that The Dorchester, LL.C “may terminate
this Lease, in whole or in part, with 30 days’ notice to the RDC at any time during the Term of
this lease upon payment to the RDC or one month’s rent as an early termination fee.” Paragraph
20, at 8 (emphasis added). In contrast, the “RDC may not terminate this Lease prior to its stated
expiration except upon a Tenant Default [after a ten day opportunity to cure any Tenant default]
and upon ninety (90) days written notice to the Tenant.” Paragraphs 18, 20, at 8.

135. The Parking Lease Agreement was signed on behalf of the RDC by its Chairman,
but not by any other person or entity on behalf of the RDC.

{4) “GRANT AND PROPERTY CONVEYANCE AGREEMENT"”

136. Exhibit “C” 1o the Parinership Agreement consists of a “GRANT AND
PROPERTY CONVEYANCE AGREEMENT FOR TOURISM AND OTHER ECONOMIC
DEVELOPMENT PROJECTS™ (“Property Conveyance Agreement”), dated July 9, 2014,
between the Town of Summerville and the RDC.

137. This Property Conveyance Agreement states in part as follows:
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(A_“.

A The “TOWN and the RDC determined that the
development of [sic] mixed-use project that includes a hotel, retail space, 2
conference center, residential units, and a parking garage
("PROJECT”) would provide tourism related and other economic
development benefits vital to the continued revitalization of downtown,
improving services to residents, enhancing the economic development of
the Town of Summerville, and providing facilities that will host
conferences and special events that will attract visitors from outside of the
Summerville community;”

B. The “TOWN owns approximately 1.58 acres of property . .
- that is necessary for the development of the PROJ ECT;”

C. On July 9, 2014, the “TOWN passed Ordinance No.
[sic], approving actions necessary to support the PROJECT, including the
execution of a Public-Private Partnership Agreement between the TOWN,
the RDC and Applegate & Co. (. . . “PPP AGREEMENT™) 1o leverage
and maximize private investment, the construction of public
improvements, and the granting of funds to the RDC for the PROJECT;”

D. “The TOWN agrees to convey by deed fee simple title of
the TOWN PROPERTY to the RDC for purposes of developing the
PROJECT;”

E. “The TOWN agrees to provide a grant to the RDC in the
total amount of . . . $5,200,000 for the purpose of funding the development
of the Public Improvements of the PROJECT, including a conference

center, parking garage and associated streetscape as further defined in the
PPP AGREEMENT;"”

F. “The TOWN agrees to provide a grant to the RDC in the
total amount of . . . $3,750,000 for the purpose of downtown economic
development activities, as further defined in the PPP AGREEMENT: and

G. “The RDC agrees to utilize the PROPERTY and grant
funds provided in this Agreement for the purposes of the PROJECT.”

138. The Property Conveyance Agreement was signed om behalf of the RDC by its

Chairman but not by any other person or entity on behalf of the RDC.

(5) “PROMISSORY NOTE/LOAN AGREEMENT”
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139. Exhibit “D” to the Partnership Agreement consists of a “PROMISSORY
NOTE/LOAN AGREEMENT” (“Promissory Note Loan Agreement”), undated and unsigned, to
be signed by The Dorchester, LLC for the benefit of the RDC.

140. ‘This Promissory Note Loan Agreement states in part as follows:

A, The Dorchester, LLC promises to pay the RDC $3,750,000,
“together with any interest due on the unpaid balance on the
following terms™;

B. “The payment obligation hereof by [The Dorchester, LLC]

is subordinate in all respects to the payment obligations of [The

Dorchester, LLC] to the Construction Lender . . . and to the Equity
Investors .. .."

C. “No interest shall be due for 24 months from the date of the
funding by [the RDC]. Interest on this note shall begin the day
following 24 months from the funding by [the RDC] at the rate of
3.75% per annum. ... [Tlhe Note shall be due and payable in full
with all accrued interest on or before forty-eight (48) months from
the date of funding by the [RDCJ;” and

D. “Collateral: The Note is unsecured.” (Emphasis added.)

141. One of the “Equity Investors “referenced in the paragraph above will be the

Defendant Developer and/or Defendant Arthur H. Applegate personally.

(6) “GUARANTEE OF PROMISSORY NOTE”

142.  Artached to the “Promissory Note Loan Agreement” is a “GUARANTEE OF

PROMISSORY NOTE” (“Promissory Note Guarantee™), undated and unsigned, to be signed by
Arthur H. Applegate personally for the benefit of the RDC.
143. The Promissory Note Guarantee states in part as follows:
A, “In consideration of . . . $3,750,000 . . . and in consideration of the
extension of credit to The Dorchester, LLC . . . [Arthur H.

Applegate] does hereby . . . guarantee to [the RDC] . . . payment of
the principal and interest due on the™ Promissory Note Loan
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Agreement “and any penalties for late payment with a personal
guarantee by Arthur H. Applegate; subject . . . to the following
limitations:

1. This guarantee shall be effective . . . only for the period of
time beginning with the first disbursement of funds . . . and
shall terminate in full upon completion of construction of the

Hotel, the Parking Garage, and the Conference Center . . .;”
[and]

2, The obligation of the guarantor . . . is junior and _subordinate
to the obligations of the guarantor to the Construction Lender
and the Equity Investors . . . which obligations shall be, and
shall remain, prior and superior to the obligation of the
guarantor hereunder,” (Emphasis added.)

(7) “The Dorchester Estimated Public Improvements Budget”

144. Exhibit “E” to the Partnership Agreement consists of an “Estimated Public
Improvements Budget” showing, inter alia, that the RDC would pay $260,000 to a private entity
as a “Development Fee.”

(8) “Conceptual Site and Architectural IHlusirations*

145.  Exhibit “F” to the Partnership Agreement consists of eight “Conceptual Site and
Architectural Illustrations.™

B. CHRONOLOGICAL HISTORY OF EVENTS

i46. While a candidate for Mayor of Summerville in 2011, Defendant Collins

" announced that as Mayor he wouid build a boutique hotel in downtown Summerville (the

“boutique hotel project” or “Hotel project”). After his election in 2011, Defendant Collins
orchestrated and contrived actions, some unlawfu! and some shams, to accomplish that campaign
pledge, in conspiracy with other Defendants and for the special benefit of private parties,

including real estate developers and others. These actions included, but were not limited to,
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unlawfully diverting, using and expending public funds for private purposes; pledging the
Town’s full faith and credit for private purposes; conducting private, secret meetings that by law
were required to be. public; holding meetings confidentially and without proper notice;
appointing and using the services of an advisory committee that met, deliberated, provided
recommendations and advice to the Town and its consultants, and otherwise conducted Town
business, in secret; obscuring and withholding information from the public, including the fact
that the costs of the public portion of the Hotel project had more than doubled: misleading,
defaming, intimidating and bullying citizens to prevent or impede their ability to_exercise their
rights, influence public opinion and oppose Defendants’ actions; purporting to cause the Town of
Summerville to enter into a “partnership” with private parties; executing invalid contracts on
behalf of governmental entities; making unlawful pledges of public assets and indemnification
by government entities to private interests in purported coniracts; uniawfully delegating
authority; exerting and attempting to exert improper influence on governmental decision makers;
failing to follow required substantive and procedural laws: engaging in dual office holding; and
exposing taxpayers to excessive, unnccessary, unlawful and unjustified risks.

147, During 2012 and through thg prcsen}, members of the Summerville Town Council
and its govemnmental subdivisions frequently and excessively have excused themselves from
public meetings to confer “behind closed doors™ in “executive sessions,” to discuss and reach
consensus on issues pertaining to the boutique hotel project. The only information provided to
the Plaintiffs and the rest of the public regarding these executive session discussions was that
they pertzined o an “econocmic development or redevelopment project,” the leasing of
properties, the sale of real estate or a proposed master plan. Despite statements made for the

record upon returning from executive sessions that no actions had been taken, ordinances,
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motions and resolutions pertaining to an “economic development or redevelopment plan”
invariably followed. For example, on December 18, 2013, the Town Council held a Special
Meeting during w!_gich members excused themselves into executive session. Upon re-
adjournment of the :public special meeting from the executive session, Town Council authorized
the Mayor “to enter into non-binding negotiations with the company that recently submitted an
economic development proposal.” The minutes of the meeting state that “Council retumed to
public session . . . and announced that no action was taken” during the executive session.
Plaintiffs now know that the words “economic development proposal” meant the boutique hotel
project proposed by Defendant Applegate in response to the Town’s Request for Proposal
published on Nov_ember 10,2013, and the “company™ meant Defendant Applegate & Co.

148.  On information and belief, during 2012 through November 10, 2013, Defendant
Collins asked three or more experienced hotel developers, including Defendant Applegate, who
has participated in many real estate development projects in the Town of Summerville, to build a
privately financed boutique hotel on 1.58 acres of land owned by the Town of Summerville near
the intersection of West Richardson Avenue and Cedar Street in Summerville. Each developer
consulted declined to build a boutique hotel at that location because it was not econotnically
feasible to do so.

149.  Unable to get a private developer to finance the boutique hotel at that location, on
October 7, 2013, Defendant Town of Summerville contracted with the Lawrence Group,
headquartered in Charlotte, North Carolina, “for the development of a master plan for the Town
of Summerville.” On information and belief, the Lawrence Group is a “redevelopment

specialist” and was hired to develop a “master plan™ for the following purposes, in whole or in

part: (a) instructing the Town with respect to the steps necessary to create a “‘redevelopment
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commission,” as defined in the South Carolina Community Development Law, that would take
advantage of state laws granting extraordinary powers to these organizations with respect to
areas the Town desires to designate as “blighted” or “conservation areas;” (b) instructing the
Towa with respect to creating a “Vision Plan,” that contains all of the development projects
desired to be undertaken by the Town Council without public hearings in areas that the Town
desires to designate as “blighted” or as “conservation areas;” (c) instructing the Town how to
take the steps necessary to enable the Town to participate in financing the boutique hotel project
and other projects with a private developer on lands the Town desires to designate as “blighted”
or as “conservation areas;” and (d) enabling the Town o rezone areas it desires 1o designate as
“blighted” or as “conservation areas™ from mixed-residential to commercial, all with little or no
prior public awareness, input or scrutiny.

150. The Town’s only authorized procurement method relevant to the Hotel project is
the “Invitation for Bid” method. The “Request for Proposal” (“RFP”) method of procurement,
commonly used by governments for capital improvements, is not mentioned or authorized in the
Town’s Purchasing Ordinance. Nevertheless, and despite the Town's lack of authority 1o do so,
on November 10, 2013, the Town of Summerville published in the Charleston Post and Courier
newspaper a Request for Proposal, in Ad # 1065489, statin g as follows:

“REQUEST FOR PROPOSAL The Town of Summerville owns a 1.58
acre tract of land in the downtown historic district. We are seeking
developers with hotel experience interested in building a boutique hotel on
this property as a private-public partaership with the town. Interested
developers should outline the size and design of the hotel they would
build, number of rooms, on-site restaurant/lounge, and number of parking
spaces they could provide. Proposal should also consider the possibility of
a conference center on that site that could accommodate 300 people for a
seated dinner. Interested parties should outline their plan for financing the
venture.” Interested parties were instructed to submit theijr qualifications,

references and proposals to Lisa Wallace, Director of Administrative
Services no later than 5:00 p.m. on Friday, December 6, 2013.”
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151.  S.C. Code Sec. 11-35-50 requires political subdivisions such as the Town of
Summerville to adopt and utilize “procedures embodying sound principles of appropriately
competitive procurement no later than July 1, 1983.” The Purchasing Ordinance udopted by the
Town did not authorize the Reyuest for Proposal method of procurement. Therefore, any
procurement by the RFP method, including the publication of the RFP quoted above uhd the
awurd of the development conrnet 1o Applegate, is unlawful and _L_LlL[il | vires. Moreover, the
Partnership Agreement and all other contracts and agreements emanating from the unauthorized
award are illegal, invalid and void ab initio. See Sloan v. Greenville Hospital System, et al.,

Case No. 03-CP-23-3785 (May 12, 2008) (unpublished opinion).

152. The RFP was published only once, in violation of S.C. Code Ann. § 31-10-110(c).
The RFP did not mention or request a proposal for any condominiums or any other residential
units even though Town officials, including Co;lins, knew Applegate wanted and intended to
build condomi;liums and would respond to the RFP with a p{oposaii to build condominiums, in
order to enable Applegate to be awarded the Hotel project by being the only responder to the
RFP who proposed condominiums. The Request for Proposal was published on Sunday,
November 10, 2013, which was 18 days before the Thanksgiving holiday on November 28,
2013. Interested developers were given only 26 calendar days (18 business days), until
December 6, 2013, to respond to the RFP, with Veterans’. Day, Thanksgiving and Hanukkah
holidays intervening.

153. The Town of Summerville received only one proposal pursuant to the RFP, from

Applegate & Co. That response was a comprehensive 18-page document that included

references to discussions with two prospective construction lenders, a named general contractor,

” &

a “development team,” “equity partners,” 11 pages of pro forma projected costs and revenues for
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each component of the complex (hotel, parking garage, etc.) as well as drawings and renderings

of the proposed development, and that states in part as follows:

“Enclosed . . . is a proposal . . . to develop a mixed use project on a 1.58
acre tract of land owned by the Town and an adjacent .658 acre tract of

land that Applegate & Co. has under contract_in_the downtown_historic

district, The project consists of a 66 room boutique hotel, a restaurant, a
roof top bar, a roof top terrace, retail space, a conference center with
seating capacity for a three hundred person seated dinner, thirty-four high
end residential units, a one hundred and fifty-seven space parking deck
and twenty-nine surface spaces.” (Emphasis added.)

154.  The 1.58-acre tract of land owned by the Town and the .658-acre tract of land
purchased or to be purchased by Defendant Applegate & Co. are adjacent properties in the
official historical district of Summerville.

155. Applegate’s proposal, dated December 6, 2013, included, in addition to all of the
requirements of the RFP, “thirty-four high end residential units” (i.e., condominiums).
Residential units were not included in the RFP. The proposal also stated that Applegate & Co.
“has under contract” an “adjacent .658 acre tract of land in the downtown historic district.” That
tract of land is Applegate’s proposed site for the condominiums.

156. The inclusion in Applegate’s response to the RFP of 34 high-end residential units
rendered’Applegate’s proposal non-responsive, according to, inter alia, S.C. Code Ann. Sec. 11-
35-1520 (13) (Competitive Sealed Bidding — Minor Infm:malities‘ and Irregularities in Bids) and
S.C. Regulation 19-445.2070(A} thereunder, which provides as follows: “Rejection of Individual

Bids. A. General Application. Any bid which fails to conform to the essential requirements of

the invitation for bids shall be rejected. “(Emphasis added.) The addition of 34 condominivm

units in Applegate’s proposal caused it to fail 1o conform to the essential elements of the Town’s

RFP.
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157. The award to Applegate also violated Section 2-323(c) (12) of the Town’s
Purchasing Ordinance, which provides that “[t]he bid shall be awarded with reasonable

promptaess by notice to the most responsive, responsible bidder whose bid meets the

requirements and specifications and any other award criteria set forth in the invitation for bids,

and in the best interests of the town.” (Emphasis added).

158. If “residentiai units” (i.e., condominiums) were desired by the Town or necessary
1o make the boutique hotel project viable and to procure competing bids, the Town should have
issued a new RFP that included residential units. By failing to do so, the Town deprived itseif,
the Plaintiffs, other citizens and taxpayers and other bidders, including qualified minority
bidders, of the benefits of free and open competition, and dcliBerately enabled and facilitated
Applegate being awarded the Hotel project by helpir;g to cnsure that only Applegate responded
to the RFP with a proposal to build condominiums.

159. By depriving itself, the Plaintiffs and other citizens and taxpayers, as well as-other
bidders, of the benefits of free and open competition, the Town violated Sections 2-321(e), 2-
322(c) and 2-323(c) (17) of its own Purchasing Ordinance which require competitive
procurement.,

160. Because the Town’s acceptance of Applegate’s non-responsive proposal violated
the Summerville’s Purchasing Ordinanc;:. the PPPA and all other contracts and agreements
emanating from the unlawful award are illegal, invalid, witra vires and void ab initio.

) 161. On information and belief and based in part on the following factors, the Town
and/or one or more of the other Defendants gave Applegate information about the RFP before
the issuance of the RFP; unfairly, uncompetively, discriminatorily and illegally helped Applegate

be awarded the Hotel project; and assured Applegate that he and it wouid win the bid in advance
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of the submission of Applegate’s proposal: (a) the Town limited the time for submission of bids

when there was no need to do so, thereby creating a situation where only those with advance -
information had adequate time to prepare bids or proposals; (b) the Town failed to assure that a
sufficient number of potential competitors was aware of the solicitation by publishing the RFP
on a Sunday and during a holiday season which included Veterans® Day, Thanksgiving and
Hanukkah; (c) the Town received only one proposal pursuant to its RFP, and that proposal was j
non-responsive; (d) the Town accepted the non-responsive proposal, in violation of its own

Purchasing Ordinance which requires competitive bidding; (e) the extensive work evident in the

comprehensive proposal submitted by Applegate could not have been completed in the time

allowed without advance information about the RFP; and (f) Applegate’s hiring of an architect

and others to prepare a proposal for the Hotel project including condominiums several weeks

before the Town's issuance of the RFP, and Applegate’s purchase in advance of submission of

its proposal of a contract to buy the tract of land on which the condominiums were to be built

show advance knowledge that the Town would accept a non-responsive proposal that included

condominiums.

162. On information and belief, based on the foregoing factors, the award of the

development contract to Applegate for the Hotel project resulted from anti-competitive collusion,

bid rigging and/or fraud between the Developer and one or more other Dofendants.

163. Anti-competitive collusion, bid rigging and/or fraud in the procurement process
violate Summerville's Purchasing Ordinance Section 2-321(e), Section 2-322 and subsection (c)
thereof, and Section 2-323(c) (17), which require competitive procurement, and inure to the
detriment of taxpayers, for whose benefit the competitive bidding requirements of the Purchasing

Ordinance were enacted,
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164. Because the anti-competitive conduct described above violates Summerville’s
Purchasing Ordinance, the Partnership Agreement and ail other contracts and agreements

emanating from that conduct are illegal, invalid, ultra vires and void ab initio.

165. This case demonstrates why procurement laws are essential to good government
and how much can go wrong when government officials fail to enact procurement laws or fail to
comply with the laws they have enacted. The only proposal Summcrville. ended up with was
materially non-responsive and non-competitive, and, as described below, was followed by a
contract and other agreements that were negotiated in secret, decidedly adverse to the Town’s
best interests, based on an illegal RFP and otherwise in violation of law. None of the goals of
the Purchasing Ordinance were achieved, and other bidders were not given an opportunity to bid

on the praject, due to the Defendants’ unlawful conduct.

166. On July 9, 2014, the Summerville Town Council authorized Defendant Collins to
sign the Partnership Agreement with Defendant Applegate and the Town of Summerville
Redevelopment Corporation, providing for a $30 million hotel/condominium complex, financed
in part with $10 million in Town revenue bonds. This Partnership Agreement and its exhibits
were based on and emanated from the Town’s illegal RFP and acceptance of Defendant
Applegate’s non-responsive proposal submitted pursuunt to the RFP.

167. There were no public hearings regarding the Hotel project or the Partnership

Agreement,

168. The response to the RFP by Applegale & Co. included in part the following
“financing and transactional structure™ proposal:

“. . . Without limited guarantees from the Town of Summerville and firm
lease commitments, the ability to finance the project would be extremely
remote. Because what is being proposed for the site has no precedent,
there are no available comps to be used to appraise the project. While the
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development tcam is extremely bullish on the probability of success, the
bullish stance is based upon intuitive jntangibles that come from many
years of development experience and numerous successful projects,
Unfortunately, commercial banks do not make foans based upon a

developer’s intuition and past success. The project is ideally suited to be a
mode] private-public partnership.

Applegate & Co. is attempting to structure the deal in such a way that the
base case would, at worst, result in a revenue neutral outcome for the
Town . .. and, at best, would result in substantial economic benefits to the
Town. . .. All net revenue produced from the garage and the conference
center would be paid to the Town on a monthly basis. . .. The Pro forma
rebate to the town is currently projected to be $12.917 per month from the
garage and $18.750 per month from the conference center. The Town’s
portion of the property taxes is projected o be $9,672 annually for the
garage and $11,160 annually for the conference center. . .. The sponsor/
developer would Jook to the Town to contribute the 1,58 acre tract owned
by the Town in exchange for an ownership interest in the Hotel. . .

. - - Based upon hard costs the total annual tax on the Hotel would be
$368,628, It should be noted that a significantly lower property tax has
been used for the Hotel operating Pro forma. It was based tpon a lower
assessed value and some type of tax relief. If the Hotel, in fact, had to pay
taxes of $368,628, it would significantly reduce the viabilit of the project.

It would further be proposed that the Town would provide a limited

guaranty for that portion of the construction loan pertaining to the Hotel. .

It is anticipated that the bank providing the construction financing will do
so based upon equity in the amount of 20% of the total project cost
($6,056,725) and the bank making a loan for 80% of the total project cost
($24,226,901). Applegate & Co., the Town’s land, and local partners will

provide the required equity.” (Emphasis added.)

169. Upon information and belief, Defendant Applegate & Co. contracted to acquire the
.658-acre tract adjacent to the location of the proposed boutique hotel project prior to its
submission to the Town of a response to the RFP on December 6, 2013, because Defendant
Applegale had received assurances from one or more of the Defendants in advance of the RFP or
submission of Defendant Applegate’s response to the RFP that Defendant Applegate & Co.

would win the bid. In addition, Defendant Collins stated in August, 2014, that he had numed the
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boutique hotel “The Dorchester,” which is the name Defendant Applegate & Co. had used for the
boutique hotel project in its bid submission in response to the Town's RFP on December 6, 2013,
In addition, upon information and belief, the submission included a picture of a complex
boutique hotel project design at the comer of South Cedar Street and Richardson Avenue in
Summerville that was enabled by Defendant Applegate’s having been informed about the
content, location and timing of the RFP before the RFP was advertised, thereby causing
Defendant Applegate to have started creating that design before the publication of the RFP.
Therefore, the award of the bid to Defendant Applegate & Co. resulted from anticompetitive
collusion, bid rigging and/or fraud between the Developer and the Town.

170. On May 14, 2014, the Town of Summerville did the following to advance the

boutique hotel project:

A. Introduced as a first reading an ordinance to create a “redevelopment commission”
called the “Town of Summerville Redevelopment Commission,” pursuant to SC Code
Section 31-10-30; )

B. Discussed a “proposed economic development project,” which was “code” for the
boutique hotel project, in an executive session that lasted 51 minutes; those
discussions are unknown to the public; and

C. Passed a second and final reading of an ordinance to change the zoning of property on
West Richardson Avenue in Summerville owned by the Town, from B2
“Neighborhood Business Center” to B3 “General Business.”

These actions were laken without the public being aware that their purpose was to

arrange, advance and finance the boutique hotel project and other projects Town Council may

~decide 1o implement in the future through the mechanism of a redevelopment corporation. Upon

information and belief, this first reading of the ordinance to create the RDC was taken without

the Town having published notice as required by law.
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171.  On May 28, 2014, the Town held a Special Council Meeting, at which ‘t passed
the “second and final reading of an ordinance to create the” RDC. In Ordinance #14-0502, the
Town Council also made the following findings, which are required by Section 31-10-30 of the
SC Community Development Law to be made before a redevelopment commission can be
created. The Town Council found: *(1) that one or more blighted areas or conservation areas
exists in whole or in part in the town and [the Town Council] has begun to identify additional
blighted areas and/or conservation areas, and (2) that the redevelopment of such areas is
necessary in the interest of the public health, safety or general welfare of the residents of the
Town.” Section 31-10-20 of the Community Development Law contains precise definitions of
the terms “blighted area™ and “conservation area.” “Blighted areas,” if improved, must be found
to be detrimental to the public safety, health, morals, or welfare, and if vacant, must be found to
suffer from specified factors that impair sound growth. “Conservation areas” in general refer to
areas that are about to become blighted and are detrimental to the public safety, health, morals,
or welfare. The Town Council did not advise the public that these findings had been made,
Although there may be areas within the Town limits that could be defined as blighted or about to
become blighted, Council’s findings with respect (o the area selected for construction of the
boutique hotel project are not supported by the facts. The area is a highly desirable mixed
residential and commercial site in the heart of Summerville’s Historic District which is not
blighted or about to become blighted. Moreover, one small parcel of the area is owned by the

Town and deliberately was allowed by the Town to become overgrown to try to justify the

selection of that area as the hotel development site.
172. Immediately after the Council meeting on May 28, 2014, creating the RDC, the

RDC held its first meeting, at which the RDC adopted its by-laws; elected its officers, including
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Mayor Collins as Chairman and Lisa Wallace as Secretary, and elected each member of the
Town Council as a member of the RDC. This meeting of the RDC was held illegally, and its
actions therefore are invalid, because notice of the meeting had not been provided as required by
law, after the RDC had come into existence, and the RDC had not been lawfully created. When
these actions by the Town and the RDC were taken on May 28, 2014, Summerville residents,
including ali the Plaintiffs, were unaware, and reasonably could not have been aware, of the
nature, purpose, function and existence of a “redevelopment commission”, and that it would in
any way finance or otherwise promote or facilitate the transfer of public funds o a private
developer for the purpose of building a privately owned boutique hotel project in Summerville
and other projects the Town Council may decide to implement in the future.

173. On June 4, 2014, Town Council held a Special Mecting at which the Lawrence
Group presented only a partially completed version of its proposed “Vision Plan” for the Town
of Summerville to a combined meeting of the Summerville Town Council, the Summerville
Planning Commission and the Master/Vision Plan Advisory Committee. This meeting was not
properly held or noticed. At this Special Council Meeting, the Lawrence Group “advised that the
revised documents [Vision Plan] will be provided to the town next week and the town will make
them available to the public via the town website.”

i74. On June 9, 2014, the Summerville Planning Commission published a notice of a
public hearing purporting to advise the public of a Public Hearing to be held on June 16, 2014,
using the following language: “Request to amend the Town s [sic] current COmprehensive Plan
2009-2011 with the prepared Vision Plan as an update and exhibit that further details the
potential implementation strategies for the Comprehensive Plan,” This notice was confusing,

inarticulate, insufficient and inadequate to inform the public of the true nature, scope and
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significance of the hearing, and it should be declared inadequate as a matter of law.” The meeling
held on June 16, 2014, was effectively held without notice, and therefore all actions taken by the
Planning Commission at the meeting are invalid. There was no mention of a boutique hotel
project in the notice.

175. At this meeting held on June 16, 2014, several members of the public spoke about
the need for more time to study the Vision Plan and felt that it was being rushed, among other
concerns. During discussion by the members, Planning Commission member Mare Hehn
suggested that any decision be postponed until the July meeting so that staff could address some
of the public comments and concerns and errors in the Vision Plan that Mr. Hehn had noted.
Planning Commission member Charles Cuzzell assured those in attendance that no changes to
zoning would occur because of the Vision Plan. Planning Commission member Travis Williams
stated that there was no reason to wait, that concerns could be addressed but jt was important (o
get ’started on the Vision Plan. Planning Commission member Jim Reaves dgreed with Mr.
Williams and said that the Vision Plan needs to move forward and that the Vision Plan can be
amended as the Town goes along, so there was no reason to wait. Other commissioners
expressed concern that the Vision Plan would “wither on the vine,” if action were not taken
immediately. This was a key public meeting at which the Planning Commission members were
to decide whether to recommend that Town Council amend the Town's 60-page Comprehensive
Plan with the 300-plus page Vision Plan, essentially replacing the existing Comprehensive Plan
with the new Vision Plan. The reasons given for ignoring the public’s comments were either
erroneous or superficial. First, the statement that no zoning changes would be made because of
the Vision Plan was erroneous; zoning decisions most certainly can be made and are

recommended in the Vision Plan, and in fact had already been made by Town Council on the
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land designated for the Hotel project. A motion to rezone the Hotel block from B2
“Neighborhood Business Center” to B3 “General Business” passed unanimously at meetings
held on April 9, 2014 and May 14, 2014. As for amendments to the Plan, they cannot easily be
made once the Vision Plan is adopted as the Town’s Comprehensive Plan. In fact, changes to
the Vision Plan then become extremely difficult and require public hearings. The many
comments about moving this matter forward reflect a tension about causing a delay in the
process of getting the Vision Plan elevated to a quasi-legal status as the Town’s Comprehensive
Plan. The minutes of the public hearing before the Planning Commission also reflect a panel of
commissioners who were wninformed about the Vision Plan and the consequences of the action
they were about to take.

176. On June 9, 2014, at approximately 5 p-m., a “draft” of the Lawrence Group's
“Vision Plan,” also sometimes called a “Master Plan,” consisting of approximately 375 pages,
first appeared on the Town’s website. This was the first publication of the Vision Plan and the
first opportunity for Summerville citizens to read the Vision Plan, The publication of the Vision
Plan afforded no effective opportunity for Summerville residents who do not use the internet to
review the Vision Plan. Among the Vision Plan’s recommendations was one to create a
Redevelopment Commission and a Redevelopment Fund to “organize a public/private
partnership” to act as an agent for the Town in getting development contracts financed with

public and private funds. Vision Plan, Code and Policy Report, Sec. 6.1 and Sec. 6.5, at 38. The

Vision Plan also mentions a boutique hotel at the corner of South Cedar Street and West

Richardson Avenue as a “development opportunity,” see_Vision Plan, Infrastructure and

Development Plan, at 72, but not as a top ten priority, see Vision Plan. Infrastructure and
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Development Plan, at 109 and Vision Plan, Reconnaissance Report, at 36. The Vision Plan

posted on the Town’s website is still referred to as a “draft” of June 9, 2014.

177. The Vision Plan is extremely long and difficult to read and navigate as there are
no hyperlinks that enable readers to access remote sections referred to in the text. The docment
is written in three separate parts that must be read separately. Each part depends on the other
two parts to be comprehensible, and it is necessary to read all three parts in order to understand
the goals and how to implement the goals.

178. The content of the Vision Plan substantially consisted of recommendations and
advice from the Master Plan Advisory Committee to the Town and its consultants, generated
illegally in violation of the South Carolina Freedom of Information Act and other laws. In
addition, the unlawful actions of the Town and the other Defendants complained of herein
resulted substantially from the secretive recommendations, advice and promotional efforts of the
MPAC.

179. At a meeting of the Summerville Town Council on June 11, 2014 (two days after
the draft Vision Plan was posted on the Town’s website), the Summerville Town Council passed

the "[Nntroduction and first reading of an ordinance (by title only) to amend the Town of

Summerville Comprehensive Plan as amended by adopting the Town of Summerville Vision
Plan and appending the Vision Plan as an update to the Comprehensive Plan." (Emphasis
added.) This notice is confusing, inarticulate, insufficient and inadequate to inform the public of
the true nature, scope and significance of the hearing and it shouid be declared inadequate as a
matter of law. This meeting was, therefore, held without notice, and all actions taken by the
Town Council at the meeting shouid be declared invalid. There was no mention of a boutique

hotel project in the notice of the meeting or at the meeting.
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180.  Prior to June |1, 2014, there was inadequate notice and no public hearing as
required by law regarding Council’s intention to update, amend and essentially replace the
Town’s Comprehensive Plan (60 pages) with the new Vision Plan (375 pages). Prior io the first
reading on June 11.'2014, the public had inadequate opportunity to review and understand the
Lawrencel Group’s Vision Plan and to be aware of and understand Ehat the Town would amend or
update the Town's Comprehensive Plan with the Vision Plan, Moreover, there was no disclosure
of the consequences of amending the Town’s Comprehensive Plan with the Vision Plan, which
included enabling Town Council to implement future projects through the RDC, enter into

partnerships with and pay money to private developers, issue bonds and take other actions

materially affecting the citizens of Summerville with no public hearings.

181.  On June 13, 2014, the Secretary of State of the State of South Carolina issued a
Certificate of Incorporation for the “Summerville Redevelopment Corporation.” The
Summerville Redevelopment Corporation was not validly created, and its purported meetings
and activities were not vaﬂlidly noticed and held, in part because notices were not timely made

and pertained to a “Summerville Redevelopment Commission™ rather than to the “Summerville

Redevelopment Corporation.” (Emphasis added.) .

182.  On June 16, 2014, the Town published notice of a meeting of the “Summerville

Redevelopment Corporation” to be held en June 25, 2014, having in part the following agenda:

“IL. - . . Public hearing on the Summerville Redevelopment
Commission’s Proposed Redevelopment Plan (Town’s Vision Plan)” and

I ... Adoption of Summerville Redevelopment Plan (Town's Vision
Plan) and recommendation for approval by Summerville Town Council.”

67

ROA 0509



This notice was insufficient and unlawful, in part because: (1) the notice was not timely
published; (2) the notice was published by the Town but was not published by the RDC, which
did not yet validly exist; (3) the notice was inadequate and confusing as it was published

regarding a “Proposed Redevelopment Plan” of the Summerville Redevelopment Commission

when the meeting was to be held by the Summervilie Redevelopment Corporation; (4) the notice
was for a mecting of the Summerville Redevelopment Corporation, but S.C. Code Section 31-10-
100(d) requires that the “commission (not the corporation] shall hold a public hearing prior to
adoption of a redevelopment pl;ll:l;” and (5) the public did_not know_and could not reascnably
have known timely the final content of the Town’s Vision Plan or the meaning of the phrase
“Adoption of Summerville Redevelopment Plan.” Thus, the notice of this meeting is inadequate
as a matter of law. The meeting was therefore held without notice, and all actions taken by the
Redevelopment Corporation at the meeting are invalid.

183. Section 31-10-100(d) of 'the Community Development Law requires that a
redevelopment commission must hold a public hearing prior 10 its final adoption of a
redevelopment plan, and that notice of such hearing must be published 15 days prior thereto in a
newspaper of general circulation. On June 25, 2014, a public meeting was held on the adoption
of the Vision Plan as the Redevelopment Corporation’s redevelopment plan, and thereafter a
resolution to that effect was unanimously adopted. However, the hearing was conducted and the
resolution was adopted by the Summerville Redevelopment Corporation, not the Summerville
Redevelopment Commission, as required by law. Therefore, the adoption of the Vision Plan as a
redevelopment plan was invalid. Further, the notice of this meeling was not published by the
Summerville Redevelopment Commission, as required by law. Therefore, the notice is also

invalid.
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184. On July 9, 2014, the Town Council passed a resolution approving the Vision Plan
as the Town’s Redevelopment Plan. The resolution recited that it was based on the
recommendation of the Redevelopment Corporation at a public hearing. However, Section 31-
10-100(e) of the Commurity Development Law 'requires that the recommendation to the Town
Council 1o approve a redevelopment plan must come from the Redevelopment Commission, not
the Redevelopment Corporation. The Town’s Redevelopment Commission did not give notice
of ;1 meeting, did not conduct a public hearing and did not recommend to the Town Council
adoption of the Vision Plan as the Town’s Redevelopment Plan.

185. Thus, the requirements of the Community Development Law were not satisfied,
and Council’s adoption of the Vision Plan as the Town’s s:cdevclopmem plan was invalid.
Further, Council’s authorization to Mayor Collins to sign the Partnership Agreement, which
implements the redevelopment plan, was invalid because the Town has no redevelopment plan.

186. The Summerville Redevelopment Commission and the Summerville
Redevelopment Corporation could adopt a redevelopment plan only by following the
requirements of the South Carolina Community Development Law, which were circumvented
and not followed when the Town ﬂdOpted;itS Vision Plan; when the Town, rather than the RDC,
published a Request for Proposal; and when the RDC adopted as its Redevelopment Plan the

Town’s Vision Plan, rather than going through the procedure specified in the statute for creation

and adoption of a Redevelopment Plan, which requires, inter alia, public hearings and public
input. Therefore, any purported adoption of the Town’s Vision Plan as the Redevelopment Plan

of the Summerville Redevelopment Commission or the Summerville Redevelopment

Corporation was and is void and unlawful.
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187. On Wednesday, June 25, 2014, beginning at 5:30 p.m., the Summerville
Redevelopment Corporation purported to hold a meeting and a public hearing regarding its
proposed adoption of the Town’s Vision Plan as the Redevelopment Plan of the Summerville
Redevelopment Corporation. The public meeting and hearing were unlawful because, inter alia,
notice of the meeting was insufficient; the RDC had not been lawfully created: and the RDC had
not followed other provisions of the Community ‘ Development Law prior to adopting a
Redevelopment Plan. It is likely that there was no participation by the public at this public
meeting, because the public was not adequately notified of the meaning and significance of the
actions to be discussed at the public hearing, due to the failure of the Town and the RDC 1o
follow the Community Development Act, the open meetings law under FOIA and the rapidity of
Defendants® actions and Defendants’ repeated use of confusing, misleading and undefined
terminology interchangeably and inconsistently in their public notices, including “Vision Plan,”
“Master Plan,” “Comprebensive Plan,” “economic development plan,” “Redevelopment Plan,”

“Summerville Redevelopment Commission” and “Summerville Redevelopment Corporation.™

188. According to the minutes of the June 25, 2014, meeting referenced above, after
approving prior meeting minutes, the Chairman “announced the next item was a public hearing
on the Req::vclopmcnt Corporatien's proposed Redeveiopment Plan and called for any comments
from the public. There being no comments offered, Chairman Collins declared the public
meeting closed.” There was no mention at this meeting of a boutique hotel. Immediately after
closing the public hearing portion of the meeting, the RDC passed a resolution adopting the
Town’s Vision Plan as the RDC’s Redevelopment Plan. This resolution was unlawful because,
inter alia, notice of the meeting was insufficient and unlawful; the RDC had not been lawfully

created; the RDC had not created a Redevelopment Plan as required by the Community
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Development Law; and the RDC had not followed other provisions of the Community

Development Law prior to adopting a Redevelopment Plan.

189.  On June 30, 2014, the RDC applied to the United States Internal Revenue Service

(“IRS") for an Employer Identification Number (“EIN™). The RDC has applied to the IRS for a

'501(c)(4) tax-exempt status, which is inconsistent with the RDC"s contractual obligations it has

assumed to make interest-free loans to private developers and to be a partner with a private
developer in a for-profit venture. The 501(c)}(4) tax exempt status is inconsistent with the RDC

being in a -profit-making partnership with the for-profit Developer and other private for-profit

party Defendants.

190.  On July 7, 2014, the Town’s Finance Committee held a meeting at which
Defendant Collins announced that he had removed language about 880 residential homes from
the Town’s Vision Plan. This statement was made after the purported adoption of the Town’s
Vision Plan as the RDC's Redevelopment Plan, on June 25, 2014. Moreover, the reference to
the 880 residential units has not been removed from the Vision Plan appearing on the Town’s

website,

191. At a date unknown to the Plaintiffs, the RDC may have published notice of a
meeting to be held on July 9, 2014, having in part the following new business on the meeting’s
agenda: “Authorize Chairma.n [Collins] to finalize negotiations and execute a Public/Private
Partnership Agreement between the Town of Summerville, the Summerville Redevelopment
Corporation and Applegate & Co.” This notice, if published, was untimely, unclear, confusing,
insufficient, unlawful and invalid. Neither the notice, the minutes, nor any other communication

published by the Defendants informed the public that the purpose of the “Public/Private
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Partnership™ would be the construction of a boutique hotel project and its financing, including
interest-free, unsecured and subordinate loans to the Developer, the issuance of bonds and the
use of other Town funds from unspecified sources. Moreover, the RDC’s authorization of
Chairman Collins to negotiate and execute the Partnership Agreement on behalf of the RDC
containing provisions unknown to the RDC is ultra vires and constitutes an unlawful delegation

of authority by the RDC,

192. On July 9, 2014, the Town held a meeting (not a public hearing) at which (a) a
second reading of an ordinance was given by Town Council to update and amend the Town's
Comprehensive Plan with the Town’s Vision Plan; (b) the Town Council passed a resolution
approving the adoption by the RDC on June 25, 2014, of the Vision Plan as the RDC’s
Redevelopment Plan; and (¢) Town Council passed a motion to allow Defendant Collins to
finalize negotiations and execute a Public-Private Partnership Agreement between the Town, the
RDC and Defendant Applegate & Co. At this meeting, Town Council also voted “to amend the
Town’s Comprehensive Plan by adopting the Town of Summerville Vision Plan and appending
the Vision Plan as an update to the Comprehensive Plan," according to minutes of the meeting.
The motion allowing Defendant Collins to sign a contract on behalf of the Town containing

provisions to be negotiated by him constituted an unlawful delegation of authority by the Town.

193. As a result of the above, Defendants believed that the Vision Plan officially had
become the Town's Comprehensive Plan; that the RDC was in place, through which the Town
could funnel money and property to Defendant Applegate and to other developers who are
engaged in the future to develop other projects for the Town; and that Couneil therefore could

proceed to inform the public, for the first time, that the “economic development project” or

72

ROA 0514



redevelopment the Town repeatedly had been discussing in executive sessions was the boutique
hotel project; that it would consist of a hotel, parking garage, events facility, fitness center,
swimming pool, restaurants, rooftop bar and condominiums: that it would involve a Public-
Private Partnership between the Town, the RDC and a private real estate developer as well as a
bond offering, forgiveness of real estate taxes, interest-free, unsecured and subordinate loans and
other financial concessions to Defendant Applegate & Co.

194, The Mayor, Applegate & Co., Applegate and other Defendants had been
negotiating in secret at least since December 18, 2013, when, at a Special Council Meeting, after
an Executive Session, the Mayor was authorized to enter into non-binding negotiations with "the
company that recently submitted an economic development proposal.” The Defendants did
everything they could to avoid public awareness and scrutiny of, and to keep secret, as long as
possible, the plans for the boutique hotel project and the Public-Private Partnership Agreement,
in part by discussing those matters withont public knowledge and obscuring them in the fine
print and hundreds of pages of the Vision Plan. As late as July 4, 2014, Defendant Colling was
quoted in the Summerville Journal Scene newspaper saying that "no Vision Plan project in
particular is at ‘the top of the list' for the town. If the costs of all the proposed ideas were to be
added up the total would accumulate to billions of dollars. We have to do what we can pay for."
Five days later, on July 9, 2014, Defendant Collins signed the Parinership Agreement with
Defendant Applegate to develop the hotel project, after the Council finally had spent eight
months developing the Vision Plan, attempting to form the RDC and causing the Town and the
RDC to adopt the Vision Plan as an amendment and update to the Town's Comprehensive Plan,

the Defendants finally disclosed to the public their plans for a boutigue hotel project.
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195. Despite it being pursued as a Redevelopment Project under the Community
Development Law, the boutique hotel project has never been the subject of a public hearing
before the Summerville Town Council, the Town Finance Committee, the Town Planning
Commission, the Redevelopment Commission or the Redevelopment Corporation.

196. The Vision Plan contains over 300 pages, does not recommend that a boutique hotel
project be built in Summerville and does not list the boutique hotel project as one of the [0
priority recommendations of the Vision Plan to be implemented during the next five years. The
Vision Plan is not 2 Redevelopment Plan c?eated and adopted according_ to South Carolina law,
and the boutique hotel project was neither created nor adopted as a Redevelopment Plan under
state law.

197. Two public hearings were held concerning the Vision Plan, one by the Town's
Planning Commission on June 16, 2014, and one by the Town's Redevelopment Commission on
June 25, 2014. The boutique hotel project was not discussed during these hearings.

198.  On October 6, 2014, the Town's Board of Architectural Review held a meeting at
which Defendant Applegate was allowed to present to the BAR, for over thirty minutes, his plans
for the boutique hotel project. At that meeting BAR Chairman Phillip Dixon intimidated and
denied the statutory and constitutional speech rights of citizens attending the meeting by

prohibiting or unreasonably limiting comments and questions by the attendees. Dixon repeatedly
stated that the public could address only the appearance of the Develaper’s drawings but make
no other comment, and warned that, i'f any member of the public spoke in opposition to the
project, he or she would be gaveled out of order and escorted from the room by tlhe two

policemen standing at the back of the meeting room. These actions by the BAR and this

consideration by the BAR of the Developer's plans for a boutique hotel project violated the free
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speech, due process and equal protection rights of the Plaintiffs and others, under the United
States and the South Carolina Constitutions; and the Developer's plans were reviewed without,
as required by law, the Developer previously having submitted to the BAR a completed
application available for review by the public and without those plans previously having been
approved by the RDC and the Town as required by Section 8a of the Partnership Agreement.

£99. On October 27, 2014, the Town sent Defendant Faye Croft a written “courtesy

- notice” of a meeting of the Defendant BAR to be held on November 3, 2014, regarding the

boutique Hotel project. Characterizing this notice as a “courtesy” was misleading because that
notice was required by law. In violation of law, this notice did not inform Croft that she was
entitled to speak at this BAR meeting at which demolition would be considered, in violation of
Town Ordinance, Sec 32-182(b).

200. On November 3, 2014, the BAR held a second meeting at which Defendant.
Applegate was allowed to present to the BAR, for over thirty minutes, his plans for the boutique
Hotel project. At this meeting BAR Chairman Phillip Dixon again limited public input, in
violation of the United States and South Carolina constitutions requirements for free speech, due
process and equal protection of the laws, as described above regarding the previous BAR
meeting held on October 6, 2014. These actions by the BAR and this consideration by the BAR
of the Developer’s plans for a boutique hotel iaroject were illegal because they violated the
United States and South Carolina Constitutions, including the free speech, due process and equal
protection rights of Plaintiffs and others; because attendees at the meeting were not informed by
public notice that they had a right to speak at the meeting, as required by law; because the
Developer’s plans were reviewed without, as required by law, the Developer having previously

submitted to the BAR a completed application available for review by the public; and because
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the developer’s plans had not previously been approved by the RDC and the Town. Plaintiff
Hutson read to the BAR the following statements in Paragraph 82 of the Partnership Agreement
1o demonstrate to the BAR that jts review of Defendant Applegaie’s plans was unlawful:

“The project site and architectural design will be based on the conceptual
provided in Exhibit F . . ., Prior to submission for review and approval to
any required public agency for permitting or certificate of appropriateness,
DEVELOPER will submit a final design for both the PRIVATE and

PUBLIC IMPROVEMENTS to the RDC for review and approval.
(Emphasis added.)

Notwithstanding the foregoing, the BAR did consider Defendant Applegate’s plans for the
boutique hotel project and advised him to return with revised drawings for further consideration
by the BAR.

201. Because Defendant Mayor Collins and Defendant Town Council members failed
and refused to hold public hearings regarding the boutique hotel project, on November 6, 2014,
the Summerville Preservation Society held a public meeting at Dorchester County Council
Chambers at which citizens discussed and expressed their concerns about, and opposition to, the
boutique hotel project. Mayor Collins and all Defendant Town Council members were invited to
attend this meeting. Only Council members Walter Bailey and Robert Jackson attended part of
the meeting. On information and belief, Defendants failed and refused to hold public hearings to

avoid a public demonstration and airing of opposition to the boutique hotel project and its

attendant financial risks,

202. In response to learning that the Summerville Preservation Society would sponsor
and hold a public hearing about the Hotel project on November 6, 2014, Defendant Collins and
the Town scheduled and held in response an “informational meeting” (not a public hearing) on

November 12, 2014. That meeting was tightly controlled by the Mayor and was allowed to last
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only one hour, most of which time was used by proponents of the project selected by Mayor
Collins, who controlled who would speak and when. Mayor Collins began the meeting by
allowing Defendant Applegate about thirty minutes to promote and explain his latest design of
the project, followed by a succession of several proponents of the project being allowed by the
Mayor to speak, often about sports history and other irrelevancies, to orchestrate and contro! the
information provided at the meeting to avoid or minimize negative comments against the project.

203.  On November 12, 2014, immediately after the Town’s “informational meeting,”
the RDC held a meeting “to review for approval conceptual plans for The Dorchester Project,”
which is the name given to the boutique hotel project.

204. On November 12, 2014, Plaintiffs Hutson and Gorman were allowéd by Lisa
Wallace to inspect, and photograph certain records of the RDC. However, Lisa Wallace had
removed from the file, withheld and refused to allow Plaintiffs Hutson and Gorman to inspect
t.:ertain other RDC n.:cords described by Wallace as records pertaining to insurance and banking
matters. Wallace thereby violated S.C. Code Section 31-10-160(a), which states in part that

“[tlhe books and records of a [redevelopment} commission are at all times open and subject to

inspection by the public.” SC Code Section 31-10-160(a) (emphasis added).

205. On November 19, 2014, one or more of the Defendants placed, and authorized the
placement of, a full-page advertisement on page 8B of the Swrmmerville Journal Scene newspaper
stating that the “Residences at the Dorchester,” which are the condominiums of the boutique to
be built as part of the Hotel project, are “Now Available For Sale! and soliciting buyers 10
“reserve your Condominium Home™ now. That advertisement also states in part:

“The Residences at the Dorchester are part of Summerville’s new

Boutique Hotel Complex and offer residents all of the Hotel Amenities

including a fine dining Restaurant, Roof-top Bar, Pool, Fitness Center,
Garage Parking, Conference Rooms, and Business Center.
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Sales Office Hours are Tuesday-Saturday from 10-6
ResidencesatDorchester.com”

This advertisement contains false and misleading representations and information because the
Hotel project had not been approved, and may never be approved validly, by the BAR and other
required authorities; the Partnership Agreement and other actions by the Defendants are
unlawful; and the condominium units displayed and offered for sale in the advertisement had not
been approved by the BAR after two previous BAR meetings and had not been approved by
other required authorities.

206.  On January 5, 2015, the BAR held a public meeting to consider demolition for
and the design of the Hotel project. The BAR deliberately and unnecessarily held that meeting in
a room that was much smaller than the Town Council chambers where previous BAR meetings
addressing the Hotel project had been held because of large citizen attendance. Chairman
Dixon’s and the BAR’s purpose was to limit the number of citizens who could attend, view,
hear, speak at and participate in the meeting; they refused all entreaties to move the meeting to
the Council chambers which had much more space for attendees at a meeting and was not in use.
As. a result, there was insufficient room for most citizens desiring to attend the meeting to attend
the meeting; and many citizens, including many who were elderly, were forced to stand or sit on
the floor in the hallway outside of the room where the BAR meeting was held, and were unable
to hear or see what occurred at the meelting or to participate in the meeting. Further, at that BAR
meeting Mayor Collins and Town Councilman Jenkins positioned themselves sitting directly in
front of the members of the BAR, for the purpose and with the effect of intimidating the BAR
members and members of the public at the meeting and of taking up limited space thereby

depriving other citizens of the opportunity to attend the meeting. In contrast, Town Councilman

78

ROA 0520



Mclntosh refused to attend BAR meetings to avoid, as stated by him, intimidation of BAR
members and conflicts of interest, or the appearance thercof. As 2 result of the conduct of
Chairman Dixon and the other members of the BAR, the BAR mcclin'g on January 5, 2015 was
not “open to the public” as required by Section 30-4-60 of the South Carolina Freedom of
Information Act. Moreover, attendees at the meeting were not allowed to speak at the meeting
even though they were entitled by law to speak at the meeting because the BAR was considering
demolition. As a result of all of this, all actions taken at the meeting should be declared invalid.

207. At the beginning of this BAR meeling on January 5, 2015, Chairman Dixon
announced that citizens would be allowed to speak about the Hotel project at this BAR meeting,
Numerous citizens attended that BAR meeting prepared to speak and for the purpose of speaking
against the Hotel project, including against demolitions the BAR was considering as part of the
Hotel project. Despite these representations by the BAR and Chairman Dixon, despite these
legitimate expectations by the attendees and despite the fact that the BAR was required by law o
allow at_tendees to speak at a BAR ineeting considering demolition, no attendee was allowed o
speak z;t the meeting. However, Defendant Applegate was allowed as much time as he desired 1o
discuss and promote the Hotel project.

208.  Peter Gorman was prepared to speak against the Hotel project, but after public
testimony was prohibited by Chairman Dixon, Gorman submitted a written copy of his planned
oral testimony to BAR Secretary Lucy Dreyer after adjournment of the meeting, and two days
later mailed a leiter to Chairman Dixon stating that the BAR had no authority to rule on the
Applegate application prior to final ap;Jroval of that application by the RDC,

209. Notwithstanding Gorman’s letter, and Plaintiff Hutson’s statements before the BAR

on November 3, 2014, regarding the requirement that the RDC approve Applegate’s application
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before the BAR had authority to do so, the BAR proceeded at its next meeting on January 12,
2015, to approve the Applegate proposal, moving it to the next stage of approval from
“conceptual” to “preliminary.”

210.  Citizens desiring to express their opinions about the Hotel project and hoping to
have some influence on the BAR's decision at the meeting on January 5, 2015, were unaware
that most BAR members had already discussed the Hotel project with Applegate and among
themselves, and had decided how they would vote, as the resuit of their private meetings with
Applegate in December, 2014. On December 15, 2014, several BAR members attended secret
“workshop” meetings, arranged by Defendants Dreyer and/for Robinson, with Applegate to
discuss the Hotel project. This fisst secret “workshop” meeting was attended by BAR members-
Phil Dixon, Rache! Burton and Cecile Cothran; developer Arthur Applegate; and Town staff
member Madelyn Robinson. This second secret “workshop” meeting was attended by BAR
members David Price, Beth Huggins and John Kwist: developer Arthur Applegate; and Town
staff member Madelyn Robinson. The BAR and the Town deliberately did not have a quorum of
the BAR members attend either of these meetings in an effort to circumvent the public notice and
public meeting requirements of the Freedom of Information Act. The public deliberately was not
noticed, informed about or allowed to attend, observe, hear or part'icipale in either of these secret
“workshop” meetings, at which BAR members and Defendant Applegate privately discussed,
negotiated, considered and made decisions about Applegate’s Hotel project, a matter of great
controversy, public interest and public importance. By holding these private “workshop”
meetings the BAR, Robinson, Dreyer and the Town willfully, knowingly and deliberatcly
circumvented and violated the Freedom of Information Act, in numerous respects, including,

inter alia, §.C. Code Ann. § 30-4-70(c), which states:
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‘No chance meeting, social meeting, or electronic communicatiqn may be

used in circumvention of the spirit of requirements of this chapter to act
upon a matter over which the public body has supervision. control,

jurisdietion, or advisory power.” (Emphasis added.)

211. At these secret “workshop” meetings BAR: member David Price boasted that the
Hotel project personally would benefit his bed and breakfast property and BAR: member Beth
Huggins boasted that the Hotel project personally would benefit her events planning business,
personally and uniquely, and that they therefore supported the Hotel project. Thus, Price and
Huggins have direct or indirect conflicts of interest that render their decisions and actions
regarding the Hotel project as members of the BAR inappropriate, violations of a Town
ordinance prohibiting conflicts of interest by BAR members, breaches of their fiduciary duties
and of the public trust, and tainted by conflicts of interest. These Defendants and other BAR
members similarly situated should have recused themselves from voting on or participating in
discussions about the Applegate Hotel project design proposals and any votes cast at meetings
attended by these members should be voided and re-counted.

212. After a meeting of the BAR on February 1, 2017 had adjourned and members of the
public who had attended that mc;:ting had left that meeting, all members of the BAR convened a
second, non-public BAR meeting, at the same location of the first meeting, without complying
with any of the requirements of the Freedom of Information Act regarding a public body
conducting a public meeting. The sole purpose, business and agenda of this secord “meeting
after the meeting” was for BAR members to complain to and about BAR member John Kwist
having taken writlen notes about the secret, illegal “workshop” meeting Kwist and other BAR
members attended on December 15, 2014, referenced above; about the content of those notes;

and about Kwist’s having produced those notes to the Plaintiffs' attorneys in response to a
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subpoena. At this second meeting BAR members, especially Dr. David Price, severely
criticized, denigrated and intimidated Kwist for having taken and produced the notes, and for the
content of the notes, which Price and Huggins disputed.

213. On information and belief, the BAR has not promuigated, created or published any
rules, regulations, policies, procedures or guidelines regarding the conduct of its meetings and its
process of decision making. As a result, the BAR follows no consistent and fair procedure or
process in its deliberations and conducts its meetings on an ad hoc and arbitrary basis, leaving its
members exposed to political pressure.

214. The BAR has engaged in numerous violations of law regarding the Hotel project,

including those stated by the Appellants in Faye P. Croft, et al. v. Town of Summerville, et al,

Appellate Case No.: 2015-002199 PTW No.: 7754.001 (South Carolina Court of Appeals).

215. Certain Defendants have harassed and attempted to intimidate certain Platntiffs in
retaliation for having brought this lawsuit and in an attempt to discourage the Plaintiffs from
continuing this lawsuit, For example, recently Defendant Aaron Brown warned that Plaintiffs
should be aware that when they sue the Town, those Plaintiffs can be sued in retumn by the Town.
Further, on February 3, 2015 Lucy Dreyer sent, as Secretary to the BAR, an intimidating demand
letter to Plaintiff Hutson claiming that “[i}t has come to the Planning Department’s attention that
the paint color of {Plaintiff Hutson’s] house at 200 S. Pine Street has been changed.” That letter
informed Plaintiff Hutson that “[s]ince this house is part of the Historic District all paint color
changes must be approved by the” BAR; cited Section 32-175 as containing requircments
regarding the color of his house with which he must comply; sent Plaintiffl Hutson an
“application” to submit to the BAR secking BAR approval for the changes to the color of

Plaintiff Hutson’s house; and demanded that Plaintiff Hutson submit that “application along with
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color samples for the Board’s review” to the BAR by February 20, 2015, and appear before the
BAR on March 2, 2015 where the BAR would consider these allegations against him.

216.  On February 12, 2015, Plaintiff Hutson notified Dreyer in writing that there had
been no change in the color of paint on his house. Plaintiff Hutson also asked in writing that the
BAR provide him “[a]ll evidence the BAR has indicating that the color of the paint on my house
was changed, including the name and contact information for anyone who told you the color of
the paint on my house was changed” and “[a]ll guidelines developed by the BAR as required by
Section 32-175.” Dreyer replied to these requests by informing Plaintiff Hutson that the only
information the BAR had supporting the allegation against him was from an anonymous
telephone caller in December, 2014; that neither the BAR nor Dreyer knew who made the call or
had a record thereof: and that the BAR and Dreyer sent the demand letter to Plaintiff Hutson
based on nothing more than the accusation made in the call. In addition, Dreyer informed
Plaintiff Hutson that the BAR had not developed any guidelines as required by Section 32-175,
referenced above. Thus, Dreyer and the BAR purported to require Plaintiff Hutson 1o submit
color samples to and to appear before the BAR based on false and unfounded representations that
Plaintiff Hutson had violated color guidelines established by the BAR

in accordance with

Section 32-175, when in fact those guidelines did not exist.

-- 217. Upon receipt of the complaint about Plaintiff Hutson in an anonymous telephone
call in December, 2014, referenced above, Dreyer caused a Town employee to inspect the
property Plaintiff Hutson was alleged to have painted unlawfully. The Town employee who
performed that inspection reported to Dreyer that baced on the inspection, the inspector found
insufficient evidence of a violation by Hutson. Based on that report, Dreyer decided not 10 issue

Plaintiff Hutson any kind of summons or complaint that he had painted a house improperly.
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However, after Dreyer had dropped this matter by deciding not to complain to Plaintiff Hutson
about the alleged violation and despite the exoneration of Plaintiff Hutson of wrongdoing by the
Town employee inspector, Dr. David Price called Dreyer and instructed her to issue Hutson a
letter snummoning Hutson to appear before the BAR due to the anonymous complaint that Hutson
painted his house illegally. As a result, Dreyer sent Plaintiff Hutson the letter dated February 3,
2015, referenced above.

218. In addition, a Summerville building code inspector (“code inspector”} repeatedly
drove his official Town vehicle in front of the homes of Plaintiffs Greene and Harbeson on
Laurel Street. The code inspector unexpectedly knocked on the front door of the home of Gary
and Carol Lee Brewer located on Laurel Street next door to the home of Plaintiff Greene and
across the street from the home of Plaintiff Harbeson. After Carol Lee Brewer opened her door,
the code inspector falsely accused Mrs. Brewer of doing electrical and plumbing work on her
house without a required Town permit, and demanded that she immediately allow the code
inspector to enter her house fo inspect whether electrical and plun.lbing work was being illegally
performed. After the code inspector asked in an intimidating tone of voice if Mrs. Brewer was
refusing to grant him access, Mrs. Brewer allowed the code inspector 1o enter her home. The
code inspector saw that Mr. and Mrs. Brewer were remodeling their ceilings and cabinets, which
required no Town approval, and were not doing any electrical or plumbing work. When the code
inspector went into the bathroom of the house and to the electrical box for the house, Mrs.
Brewer told the code inspector “1 don’t know why you are doing this; you do not need to do that”
and demanded that he leave, whereupon the code inspector left the house. Upon returning home
and learning that the code inspector had falsely accused the Brewers of doing illegal plumbing

and electrical work and gained entry to the interior of their home by means of accusations and
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intimidation, Gary Brewer called Town officials and told them they should not harass the
Brewers as they were not parties to the Jawsuit. Upon information and belief, this harassment by
the code inspector was directed to the Brewers because the code inspector mistakenly believed
the Brewers® house belonged either to Plaintiff Greene or to Plaintiff Harbeson, as an attempt to
intimidate and with the intention of intimidating the Plaintiffs into not prosecuting this lawsuit.
219. On February 11, 2015, Town Council gave second reading to a new Town noise

ordinance that repealed the Town’s previous, more stringent neise ordinances and replaced them

'with a less stringent noise ordinance offering less public protection, for the purpose and with the

effect of facilitating the building and operation of the Hotel project. Sec. 12-31(f) of this new
noise ordinance states In part:

“[1]t shall be uniawful for any person or entity to conduct any construction
operations between the hours of 11:00 p.m. and 7:00 a.m. The Mayor or

his designee may grant a written variation to allow construction between
the hours of 11:00p.m and 7:00a.m. on a public or private project on a

case by case basis.” (Emphasis added.)

This provision is unconstitutional and violates the liberty and property rights of the Plaintiffs,
especially Plaintiffs Croft, Croft Trust, Harbeson, Greene, Klinger, Beck and Hutson, by
depriving them of due process of law and the equal protection of the laws, in part because this
provision enables the Mayor to arbitrarily allow excessive noise creating a nuisance and
damaging the Defendants without reasonable and fair criteria, standards or procedures. In
addition, this ordinance is unconstitutionally vague and enables the Town to confiscate property
without due process of law and without just compensation.

220. This 66-room hotelrooftop bar/restaurant/garage 34  condo/convention
center/swimming _Fool project complex on two acres of land in the hean of the Historic District

at one of the town's busiest intersections appeared to be the highest priority of Mayor Collins and
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the Town Council. Construction would take two years and require the destruction of several
historic houses and the oldest pine in the "Flowertown in the Pines.” (The town motto is "The
Pine is Sacred.") The anticipated and highly touted 60 new jobs created by the project would be
mostly low-paid room cleaners and garage attendants,

221. Previous “boutique" hotels in Summerville have failed because, unlike Charleston,
Summerville is not an overnight destination for tourists or business travelers necessary to sustain
an expensive hotel and convention center. Moreover, the Summerville market has become more
competitive with two new hotels, Courtyard by Marriott and Residence Inn, in Summerville near
Interstate-26. If the boutique hotel project fails, the town-owned convention center and garage
will also fail, leaving taxpayers with a staggering $12 million debt and a two-acre “white
elephant” in the heart of downtown Summerville,

222.  Most of the traffic from developments in newly annexed areas is channeled
through the Historic District, where the main railroad crossings leading to I-26 are located.

Traffic is the No. 1 complaint of Summerville residents, and the hotel/condo complex will

greatly aggravate the congesticm:
223.  The boutique hotel project is too massive for the selected Jocation.
224.  The boutique hotel project as provided in the Partnership Agreement will use
laxpayer money to subsidize a private development that may not be and probably is not feasible.
225.  The boutique hotel project as provided in the Partnership Agreement will use

laxpayer money to compete with other Summerville businesses that collect the taxes that will be

used to finance the boutique hotel project.
226. The Town has been failing, and will continue to fail, in violation of ijts

Comprehensive Plan, to fix dangerous sidewalks: add or replace antiquated street lights: put
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electrical [ines and wires underground; prevent continued flooding of water and flooding of
homes; fix dangerous and decaying roads; and create and maintain other necessities for public
health and safety, opting instead to finance and promote the commercialization of the Town of
Summerville and the boutique hotel project. Many of these infrastructure repairs not being
implemented by the Town are recommended in the Town’s Comprehensive Plan and in the
Vision Plan.

227. Plaintiffs’ and other Summerville residents’ requests to Defendants to review
feasibility, market assessment and traffic studies have been ignored or thwarted. Defendant
Mayor Collins repeatedly replied to requests for information and review of the project by
claiming and exclaiming, "It is a done deal!" .'

228. Defendants that are governmental entities have responded to Plaintiffs’ requests
for documents pertaining to the boutique hotel project pursuant to FOIA either by not responding
at all or with prohibitive fees and unrcasonable delays, instead of producing the public
documents requested and doing so freq-of-charge due 10 the public importance of the documents
requested.

229.  Defendant Collins and other Defendants promoted the boutique hotel project
using, under the color of state law, deceptive, intimidating, bullying and other unlawful actions
and tactics that violate Plaintiffs’ riéhts under the United States and South Carolina Constitutions
to free speech and associ_ation, due process and equal protection of the laws, and other laws and

customs, causing injury to their protected property and liberty interests, including but not limited

to each of the following:

A. Sending Plaintiff Hutson an intimidating letter falsely accusing
him of having painted his house contrary to law and requiring him
to provide information to and attend a meeting of the BAR, based
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on nothing more than false hearsay in an anorymous telephone
call; despite a Town employed inspector having concluded after
inspecting Plaintiff Hutson’s property that there was insufficient
evidence to warrant accusing Plaintiff Hutson of this violation; and
in retaliation for Plaintiff Hutson’s having filed this lawsuit;

Falsely accusing a Town citizen residing next to the homes of two
Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home without a
warrant or just cause;

Warning a Town resident that whoever sues the Town may be
counter-sued back by the Town;

Orchestrating an “informational meeting” (not a public hearing) on
November 12, 2013, at which Defendant Collins arranged for
individuals, including members of the MPAC and those whose
organizations receive monetary benefits from the Town, to speak
for the project, and determining who would speak and when about
the project, so as to maximize comments favorable to the project
and minimize comments opposing the project, as described above;

Pronouncing loudly, repeatedly and in error that the boutique hotel
project is a “done deal,” against which public opposition would be
worthless and futile, when the project is unlawful;

Bullying, ridiculing, speaking loudiy and cutting off statements by
some of the Plaintiffs and other citizens in an intimidating manner;

Trying to stop and prevent the Plaintiffs and other citizens from
opposing the project by misleading them, shouting them down,
keeping them uninformed, excessively charging for Town
responses to FOIA requests and conducting business in secret and
non-transparently;

Hosting and lobbying members of the BAR, whom the Mayor, with
the approval of Town Council, appoints and can remove and
replace, at his home where he serves them food and drinks, to
curry favor with them and to influence and attempt to influence
them to make decisions favorable to the boutique hotel project;

Withholding information from the Plaintiffs and the public,
including but not limited to charging citizens large sums of money
to obtain information about the boutique hotel project pursuant to
FOIA, while simultaneously signing a contract to pay the
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the following:

Developer up to $400,000 to finance the costs of advancing the
project about which eitizens sought information pursuant to FOIA;

Misleading Plaintiffs and the public, including but not limited to
using misnomers; failing to provide timely, clear and
understandable notices of proposed zoning changes, scheduled
meetings, hearings and other events and actions; and obfuscating
the true nature of the project by calling it, first, an economic
development project and, later, a “boutique hotel,” both of which
are misnomers;

Pushing the project to fulfill a campaign promise to and for
Defendant Collins’ real estate developer friends and supporters,
instcad of following the priorities established by the Town’s
Comprehensive Plan or necessary to ensure the public health and
safety;

Violating numerous State and Town laws, ordinances and customs,
as stated herein; and

Publishing or allowing to be published unauthorized, false and
misleading statements in the newspaper about the availability of
condominiums that have not been approved by the BAR and other
governmental entities.

including but not limited to the following:

The Town of Summerville and the RDC purport to be in, and are
in, a “partnership” with private persons and entities and to
indemnify or pledge to indemnify private persons and entities;
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Defendants have violated, and have conspired to violate, the Constitution of the
United States, the Constitution of the State of South Carolina, due process of law, the equal
protection of the laws, the prohibition against taking property without just compensation and

various State and Town statutes, ordinances, regulations and customs, in numerous respects,

The Partnership Agreement violates Article I, Article VIH and Article X, §§ 5, 11,

13 and 14 of the South Carolina Constitution in numerous respects, including but not limited to
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The Partnership Agreement purports to make, and makes, the
Town and the RDC “partners” with a private Developer, thereby
making the Town, the RDC and the Developer fiduciaries with
each other in conflict with the Town’s and the RDC’s [iduciary
obligations to the taxpayers; thereby making a private Developer
an agent of the Town and the RDC with the actual, implied and
apparent authority to act for and bind in contract the Town and the
RDC; and potentially exposing the Town and the RDC to
unlimited liability for unlawful acts of private parties;

The Partnership Agreement requires the Town and the RDC to
indemnify private parties for losses that may be suffered by the
Developer, thereby potentially exposing the Town and the RDC to
great and unlimited liability and requiring the RDC to compensate
private parties for any environmental damage, which could be
astronomical, given that the project will be located on or near
where one or more gas stations existed for decades and from
which petroleum may have leaked and may leak causing
contamination;

The Partnership Agreement does not require the private Developer
to indemnify the Town or the RDC for damages caused them by
the wrongful acts of the private Developer;

The Partnership Agreement purports to require, and requires, the
Town and the RDC to pay attorney’s fees and costs to the private
Developer;

The Partnership Agreement purports to require, and requires, the
Town and the RDC to be a “partner” with a private Developer
owned and controlled, and which may become owned and
controlled, in whole or in part, by parties unknown and
unacceptable 1o the Town or RDC and who may be irresponsible
and undesirable as partners of the Town and RDC;

The Partnership Agreement does not prevent, restrict or limit the
ability of the Developer or of the special purpose entity (“SPE”)
formed or to be formed by the Developer to acquire and transfer
title and own and operate property to sell ownership or control of
themselves to any third parly without the consent of the Town or
the RDC;

The Partnership Agreement requires the RDC and the Town to
pledge or loan its credit for the benefit of the private Developer,
which is an individual, company, association or corporation;
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16.

The Partnership Agreement requires that the Town and the RDC
become joint owners in an association or joint venture among the
Town, the RDC and the private Developer;

The Partnership Agreement provides that $3,750,000 be loaned to
the private Developer by the RDC using proceeds which may be
obtained by bond indebtedness of the Town, and which will or may
be general obligation debt;

The Partnership Agreemént provides that the $3,750,000 loaned to
the private Developer by the RDC, interest free, subordinated and
unsecured, will be used for development of private facilities,
including the hotel;

The Partnership Agreement provides that $5,200,000 will be
granted to the private Developer by the RDC using proceeds
obtained by bonded indebtedness of the Town, which will or may
be general obligation debt “together with other funds (if any) of the
Town identified by the Town for such purpose;” Partnership
Agreement, Para 11, at 7;

The Partnership Agreement provides that the $5,200,000 granted to
the private developer will be used to develop public buildings,
including a conference center and a garage, which will benefit
substantially the private developer, give little or no benefit to the
public as they are not needed by the Town or recommended by or

listed as a priority in the Town's Comprehensive Plan or Vision
Plan;

The existence of a partnership including the Town and the RDC
with a private Developer creates impermissible conflicts of interest
between the partnership and the Town, obligated by law to regulate
the boutique hotel project that is the subject of the partnership;

The Partnership Agreement requires the Town and the RDC 1o
spend monies and to incur potential liabilities that could or would
drain and prevent tax monies from being spent on infrastructure
improvements and other greater priorities, including those stated as
greater priorities in the Town’s Comprehensive Plan and Vision
Plan;

The Partnership Agreement requires the Town and the RDC to use
tax-dollars collected from certain businesses to finance the creation
and operation of businesses that will compete directly with the
businesses from which those tax doilars were collected;
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17.  The Partnership Agreement provides that the Manager who would
operate the private hotel and condominiums is the same as the
Manager who would operate the public convention center and
garage, and that the public convention center and garage would be
operated in certain respects for the benefit of the private hotel and
condominiums, thereby creating conflicts of interest and
comingling of functions, property, costs and profits among private
and public parties; and

18.  There is no effective remedy for the RDC and the Town if the
Developer does not repay the $3,750,000 loan.

B. The Partnership Agreement and all agreements attached thereto are unlawful,

invalid and void ab initio for many reasons, including but not limited to the following:

L. Defendants have not complied with the provisions of the
Community Development Law required before the RDC can enter
into a contract or promote a Redevelopment Plan and the
Redevelopment Project that are the subjects of the Partnership
Agreement;

2. The RDC was required but failed to publish a Request for
Proposal; instead, the Town published the Request for Proposal;

3. Defendants have not complied with the provisions of the South
Carolina Local Government Comprehensive Planning Enabling
Act of 1994, and with other applicable laws, ordinances, rules and
regulations, including but not limited to having violated S.C. Code
Ann. § 6-29-540 , in part because Defendants have authorized new
structures, public buildings and other facilities in the Partnership
Agreement, and elsewhere, without the location, character and
extent of the boutique hotel project having been submitted 10 the
Town Planning Commission for review and comment as to the
compatibility of the proposal with the Comprehensive Plan of the
Town; and the Town Planning Commission has failed to review
and comment on that compatibility;

4, The Agreements have not been signed by the Secretary of the
RDC, as required by SC Code Section 31-10-90(14);.

5. When the Partnership Agreement and the contracts attached as
exhibits thereto were signed, the Dorchester, LLC did not exist as a
legal entity;
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The Partnership Agreement was made before all regulatory
approvals were given and which may never be given; in fact, the
BAR has not approved the conceptual illustrations attached as
Exhibit F to the Partnership Agreement, which is the only project
allowed by and that is the subject matter of the Partnership
Agreement;

The RDC did not validly exist at the time the Partnership
Agreement was signed by the RDC;

The RDC did not validly have officers at the time the Partnership
Agreement was signed by the Chairman of the RDC;

The agreements require the Town and the RDC to spend tax
money in violation of S.C. Code Ann. § 6-1-530;

Upon.information and belief, Defendant Town of Summerville
(not the RDC) selected Defendant Applegate & Co. as the
Redeveloper through a seemingly competitive bid process for the
boutique hotel project but as a result of anti-competitive collusion;

The Partnership between the Town, the RDC and Defendant
Applegate & Co. was created as the resuit of illegal anti-
competitive collusion between those parties and other Defendants
with respect to the bidding pursuant to the RFP;

The Town’s Purchasing Ordinance did not authorize the use of an
RFP method of procurement; therefore, the award of the
development contract to Defendant Applegate and all contracts and
agreements that emanated from the unauthorized RFP and award
were and are ultra vires, illegal, invalid and void ab initio;

The Town accepted a non-responsive bid from Defendant
Applegate and failed to republish the Request for Proposal after
receiving a.nonsresponsive bid from Defendant Applegate, thereby
depriving the Town, the Plaintiffs and other taxpayers of
Summerviile of the benefits of free and open competition;

The Town failed to promulgate an ordinance authorizing and
regarding Requests for Proposals and, despite that failure, issued a
Request for Proposal regarding the Hotel project;

The Town violated its procurement laws:

Essential terms of the agreements were missing at the time each
respective agreement was executed, and in some cases, continue 1o
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be missing; the parties did not have a meeting of the minds by
agreeing on essential terms of the contract; and

17.  The RDC has refused and failed to allow inspection and copies of
records of the RDC.
C. The Defendants have violated the Community Development Law in numerous

respects, including but not Jimited to the following:

1.

The RDC has issued no Request for Proposals to redevelop the Town’s
property with the boutique hotel project, and the other requirements of
S.C. Code Section 31-10-110, including the requirement 1o advertise
for bids by public notice published once a week for two consecutive
weeks, bave not been followed; the RFP issued by the Town is not a
valid substitute for the RFP required of the RDC by the Community
Development Law; the RDC cannot participate in the project until and
unless the RDC has issued a valid RFP for the project and otherwise
has complied with SC Code Section 31-10-110;

If a valid RFP was issued. for the project, the REP intentionally did not
include a request for condominiums and, therefore, allowing
condominiums would violate the RFP and the Community
Development Law,

The RDC has not prepared or caused to be prepared, and has not
recommended, Redevelopment Plans for a Redevelopment Project to
the Town of Summerville; instead, the Town has prepared
Redevelopment Plans, and the RDC has purported to adopt and
implement the Town’s Redevelopment Plans and Project, in violation
of SC Code Section 31-10-90(4) and other provisions of the
Community Development Act;

The RDC has not entered into contracts “in accordance with the
Redevelopment Plan™ created by the RDC as required by S.C. Code
Section 31-10-90(6)' and other provisions of the Community
Development Act;

The location of the boutique hotel project is not a blighted area or a
conservation area within the meaning of the Community Development
Law; Defendants deliberately caused, and conspired to cause, property
owned by the Town at the location of the project not to be maintained
to contrive a false claim that the area was “blighted” or a
“conservation area,” in order to attempt to justify creating the RDC
and the boutique hotel project as being necessary and permissible;
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6. The officers and by-laws of the RDC have never been chosen or
adopted by the RDC at a properly noticed mecting or at a valid
meeting of the RDC,

7. The RDC has purported to enter into the Partnership Agreement and
other agreements in an invalid manner, due to the agreements not
being signed by the Secretary or the Assistant Secretary of the RDC;

8. The Town did not publish a notice of intent to consider passage of an
ordinance to create a Redevelopment Commission, as required by SC Code
Section 31-10-30(a);

9. Required public notice was not published by the RDC before the RDC met
and conducted business;

10. The RDC did not follow the proper procedures for creating a Redevelopment
Plan, as defined by S.C. Code Section 31-10-20(15);

11. The Defendants who are commissioners of the RDC have failed to exercise
proper control and supervision over contracts signed for the RDC by
Defendant Collins as chairmare of the RDC; instead, the commissioners have
unlawfully delegated “blank check™ authority to Defendant Collins 10
negotiate the terms of and to execute contracts for the RDC, in violation of
the South Carolina Constitution and S.C. Code Ann. § 31-10-60, just as those
commissioners gave Defendant Collins “blank check” authority to negotiate
the terms and © execute contracts for the Town in Defendant Collin's
capacity as Mayor of Summerville;

12. Upon information and belief, the chairman and some commissioners of the
RDC have direct or indirect interests in violation of SC Code Section 31-10-
70;

13. Upon information and belief, the RDC has not made or caused to be made any
surveys, studies or plans necessary to carry out the purposes of the
Community Development Law or made or caused to be made a contract with
anyone to make those surveys, studies or plans, as required by SC Code
Section 31-10-90(9);

14. The RDPC unlawfully has obligated itself in the Parinership Agreement to
acquire property from the Town for the boutique hotel project, when the Town
has not “approved the Redevelopment Plan as hereinafter prescribed,” as
required by S.C. Code Section 31-10-100(b), because the RDC has not created
a Redevelopment Plan as required by the Community Development Law that
could be approved by the Town;
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15.

16.

17.

18.

19.

20.

The RDC has not created a Redevelopment Plan as required by the
Community Development Law that contains any of the requirements in S.C.
Code Section 31-10-100(c); instead, the Town hired third parties to create a
“Vision Plan™ and the RDC purported to adopt that “Vision Plan” as the
Town’s redevelopment plan;

The RDC did not hold a valid public hearing prior to its final adoption of the
RDC’s Redevelopment Plan, and did not properly notice that public hearing,
in violation of SC Code Section 31-10-100(d); instead, the RDC purported to
adopt the Town’s *Vision Plan,” in violation of the Community Development
Law;

The RDC violated all of the provisions of SC Code Section 31-10-100( ¢),
including but not limited to the RDC’s not submitting to the Town a
redevelopment plan; the RDC's not doing the following: “[plrior to
recommending a redevelopment plan to the [Town] for approval:* “utilize the
Jocal private planning, financing, and financial services to the greatest extent
possible . .. ;” and the RDC’s not considering whether adequate provision for
traffic and vehicular parking had been made;

The Town did not “approve, amend or reject the redevelopment plan as
submitted” to the Town by the RDC, as required by SC Code Section 31-10-
100(f), because the RDC did not submit a Redevelopment Plan to the Town;

The RDC has obligated itself in the Partnership Agreement to acquire
property, has executed contracts and “has taken other actions necessary to
carry out the” boutique hotel plan, without having first created a
Redevelopment Plan and having obtained Town approval of the RDC's
development plan, in violation of SC Code Section 31-10-100(g);

The RDC has contracted for it to transfer real property to the Developer in
violation of the requirements in SC Code Section 31-10-1 10(b) that any sale
or transfer of real property to the Developer from the RDC be “in accordance
with the Redevelopment Plan™ and that any “sale, exchange, or other transfer,
and any agreement relating thereto, be made only after the approval of the
Redevelopment Plan by the Town and after public notice and award as

" specified in subsection { ¢) of this section™; the RDC has not created a

21.

Redevelopment Plan, has not obtained the Town’s approval of a
Redevelopment Plan and has not complied with any of the request for

proposal and notice of request for proposal requirements of SC Code Section
31-10-110(b} and { c);

The Partnership Agreement requires that the Town issue bonds to generate
proceeds to finance the boutique hotel project after passing those proceeds
through the RDC; that scheme violates the intention and requirements of the
Community Development Law that redevelopment pursuant to the
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23.

Community Development Law be financed by bonds issued by the RDC in
accordance with the requirements of the Community Development Law,
including that the bonds be repaid and the expenses of a redevelopment
project be paid only from the profits of the project financed by the RDC,

The Commission and the Corporation have not adopted rules of organizational
procedure; kept a record of its resolutions, findings and determinations; and
treated those resolutions, findings and determinations as a public record; and

The RDC wrongfully declared the site of the proposed hotel project to be a
“blighted area” or a “conservation area,” as defined in section 31-10-20 of the
Community Development Law.

D. The Defendants have violated the South Carolina Local Government

Comprehensive Planning Enabling Act of 1994 in numerous respects, including but not limited

to the following:

L.

Plaintiff Faye Croft was not provided adequate or required notice of
the Town's intention to rezone property at the location where the

boutique hotel project is intended to be built, in violation of SC Code
Section 6-29-760;

Defendants have violated S.C. Code Ann. § 6-29-540, in part because
the Town and the RDC have anthorized new structures, public
buildings and other facilities in the Partnership Agreement, and
elsewhere, without the location, character and extent of the boutique
hotel project having been submitted to the Town Planning
Commission for review and comment as 1o the compatibility of the
proposal with the Comprehensive Plan of the Town; and the Town

Planning Commission has failed to review and comment on that
compatibility;

Opponents of the boutique hotel project have not been allowed to
participate in mediation or other good faith negotiations with the
Defendants to attempt to resolve their differences regarding the
boutique hote! project; and

The Town violated S.C. Code Sec. 6-29-530 by failing to notice and

hold a public hearing on the amendment and update of the
Comprehensive Plan.
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E. The Defendants have violated the Town’s ordinances in numerous respects,

including but not limited to the following:

1.

The Town and the RDC have failed to a
Sec. 32-
follows:

“Sec. 32-176. - Meetings, rules and records.

All governmenta] agencies . . . shall be required to go before the

board of architectural review in accordance with this article prior

to initialing any changes covered by this article.” (Emphasis
added.)

2. The Developer, the RDC and the Town have never submitted an

F. Defendants BAR and Planning Commission have

developer and the project and violated applicable laws

application to the BAR, including never having submitted the required
completed form, required as a prerequisite to the BAR’s considering
the boutigue hotel project; and

The Town has issued an RFP and awarded a contract based on that
RFP, in violation of state and Town procurement laws, including but
not limited to the Summerville Purchasing Ordinance Sec. 2-320 - Sec.
2-326.

ppear before the BAR as required by
176 of the Town of Summerville’s ordinances, which states in part as

exhibited bias in favor of the

., including State statutes; Town

ordinances, rules, regulations and customs; due process, equal protection, free speech and other

provisions of the United States and South Carolina Constitutions,

Planning Commission not performing their fiduciary duties to safeguard

numerous respects, including but not limited to, the following:

In violation of Town Ordinance, Sec 32-182(b), the BAR failed to
publicly notice that people had a right to speak at BAR meetings

.about demolitions being considered by the BAR regarding the

Hetel project, and to let people speak at BAR meetings regarding
those demolitions;

As stated in Faye P. Croft, et al. v. Town of Summerviile, et al,,
Appellate Case No.: 2015-002199 PTW No.: 7754.001;
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10.

11.

The BAR gave the developer much more time to promote than the
BAR gave to Summerville residents to oppose the boutigue hote!
project; members of the public were resiricted to 3 minutes but the
developer was given more than 30 minutes to speak; citizens
opposing the project, but not the developer and others supporting
the project, were rudely interrupted, prohibited from continuing to
speak after 3 minutes and told by the BAR that their time to speak
was expired and was repetitive;

The BAR restricted what opponents of the Hotel project were
allowed to say; the BAR limited public comments to design
elements only; discussion of environmental, feasibility and traffic
comments was delivered in the second BAR meeting about the
boutique hotel project despite the Chairman’s admonitions;
comments about architectural context {e.g., the project is totally
unrelated to the surrounding buildings), an important consideration
in the conceptual state, were dismissed by the BAR Chairman;

The BAR threatened opponents of the project with removal from
the BAR’s proceeding by the police, who, project opponents were
told by the BAR, were standing at the back of the BAR meeling

reom available to remove BAR opponents upon request by the
BAR Chairman;

BAR members wined and dined with the Mayor at the Mayor’s
home and otherwise engaged in impermissible conflicts of interest:

The BAR posted a sketch of the proposed design of the boutique
hotel project only 24 hours in advance of meetings, publishing
inadequate information and allowing insufficient time for the

public to analyze and to be able to respond to the design at BAR
meetings;

The BAR did not require and did not publish applications of

developers prior to allowing a developer to present a project to the
BAR;

The BAR failed to have and to publish clear and adequate
procedures;

The public has not been allowed an opportunity to examine BAR

minutes and to listen to BAR recordings to verify their scope and
content;

The BAR has failed to inform members of the public of the BAR's
rights to lower the height and to reduce the scale and mass of the
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boutique hotel project, and to deny the developers a permit for the
boutique hotel project;

12. BAR members do not understand and have not received sufficient
training about their duties, options and rights; one BAR member
incorrectly has informed the public that he belicves the BAR has
an obligation to approve the boutigue hotel project eventually;

13.  The BAR has not informed the public of its right to appeal BAR
decisions;

14.  The BAR misled the public;

15. The BAR prevented the public from speaking at its meetings;

16. The BAR held secret, unlawful meetings with developer
Applegate at which BAR business was discussed and decided;

17. Members of the BAR have direct and indirect conflicts of interest;

18. Members of the Planning Commission have direct and indirect
conflicts of interest;

19. The Planning Commission mfused and failed to consider errors in
the Vision Plan before making recommendations about the Vision
Plan and amending the Comprehensive Plan:

20.  Members of the Planning Commission made false statements and
misled the public before making recommendations about the
Vision Plan and amending the Comprehensive Plan;

21. Members of the BAR and of the Planning Commission have failed
to do research, to avoid conflicts of interest and the appearance of
impropricty and to maintain independence necessary to make
sound and reasonable decisions in the public interest;

22.  The Town and members of the Planning Commission and the BAR
have pressured and retaliated against members of the Planning
Commission and the BAR; and

23.  Meetings of the Planning Commission and BAR are shams,

G. Required notices were not provided to required parties, the public or the Plaintiffs,

and, if they were provided, they were so deficient as to be meaningless, invalid and unlawful;
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H. On information and belief, persons involved in the boutique hotel project may have
impermissible conflicts of interest; and
L Various meetings, including alleged public hearings, regarding the boutique hotel

project were invalid and sham proceedings.

1II. CAUSES OF ACTION
FOR A FIRST CAUSE OF ACTION

VIOLATIONS OF SOUTH CAROLINA CONSTITUTION

231. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

232. The Public-Private Partnership Agreement and other agreements referenced
herein among and between the Town, the RDC and Applegate & Co., and other agreements and
actions referenced herein, violate and will continue to violate provisions of the South Carolina
Constitution, including but not limited to Article I §§ 2, 3, 8, 13, 22, and 23, Article VII and
Article X §§ 5, 11, 13 and 14 in numerous respects, including but not limited to the following:

A.  They allow and require the spending of public funds for private purposes and for
the primary benefit of private parties;

B. They allow and require the pledging or loaning of the credit of the Town of
Summerville and/or the State of South Carolina for the benefit of an individual,
company, association or corporation;

C. They allow and require that the Town of Summerville become a joint owner in a
company, association, or corporation;

D. Plaintiffs have been deprived of liberty and property without due process of law;

E. Plaintiffs have been deprived of liberty and property without the equal protection
of the laws;
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F. Plaintiffs have been deprived of private liberty and property rights without due
notice and an opportunity to be heard; contrary to statutes, ordinances and
regulations; and not by a mode of procedure prescribed by the General Assembly;

G. Plaintiffs’ private property has been taken and will be taken for private uses
without the consent of the owner and without just compensation;

H. Plaintiffs’ rights to freedom of speech and assembly have been violated;

L Plaintiffs’ rights to petition the government or any department thereof for a

redress of grievances have been violated;
I The Town’s new noise ordinance is unconstitutional;
K. The state law limiting the ability to contest rezoning.is unconstitutional;

L. The Town sent Plaintiff Hutson an intimidating tetter falsely accusing him
of having painted his house contrary to law and requiring him to provide
information to and attend a meeting of the BAR, based on nothing more
than false hearsay in an anonymous telephone call;

M. The Town falsely accused a Town citizen residing next to the homes of
two Plaintiffs of violating Town code laws, and obtaining by abusive
intimidating demands entry into that citizen’s home without a warrant or
just cause;

N. A Town Councilman warning a Town resident that whoever sues the
Town may be counter-sued back by the Town; and

0. The actions of the governmental Defendants deseribed in Paragraphs 224-
225 above are unconstitutional.

232. The Community Development Law, and all other statutes, ordinances,
regulations, rules and customs in South Carolina, violate the South Carolina Constitution to the

extent that they:

A.  Allow or require the spending of public funds for private purposes or for the
primary benefit of private parties;

B. Allow or require the pledging or loaning of the credit of the Town of Summervilie
and/or the State of South Carolina for the benefit of an individual, company,
association or corporation; and/or
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C. Allow or require that the Town of Summerville become a joint owner in a

company, association, or corporation.

233. Asadirect and proximate result of the Defendants® actions and entering into and
implementing the above-referenced agreements, the Plaintiffs have been damaged and will
continue to be damaged in numerous-rcspects, including, but not limited to, by being deprived of
the rights stated above; having to pay and risking having to pay additional and unlawful taxes:
suffering a reduction in the value of their properties and, in some cases, the ability to rent their
properties; and suffering increased traffic, noise, flooding, obstructions of views, and other
impairments to the use of property; by suffering nominal and actual damages, as proven at trial:
and by having to incur additional harm and losses, as described above.

FOR A SECOND CAUSE OF ACTION
ULTRA VIRES; VOID AB INITIO
234. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein. |

235. The Public-Private Partnership Agreement and other agreements referenced
herein among and between the Town, the RDC and Applegate & Co., and other agreements and
actions referenced herein, are ultra vires, invalid and void ab initio.

236.  As adirect and proximate result of the Defendants entering into and implementing
the above-referenced invalid agreements, the Plaintiffs have been damaged and will continue 1o
be damaged by having to pay and risking having to pay additional and unlawful laxes; by
suffering nominal and actual damages, as proven at trial; and by having to incur additional harm

and losses, as described above.

FOR A THIRD CAUSE OF ACTION
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VIOLATIONS OF SOUTH CAROLINA COMMUNITY DEVELOPMENT LAW

237.  The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein,

238.  Actions by the Defendants referenced herein violate provisions of the South
Carolina Community Development Law.

239. Asa dirccf and proximate result of the.Defendants violating the South Carolina
Community Development Law, the Plaintiffs have been damaged and will continue to be
damaged by having to pay and risking having to pay additional and unlawful taxes: by suffering
nominal and actual damages, as proven at trial; and by having to incur additional harm and
losses, as described above.

FOR A FOURTH CAUSE OF ACTION
VIOLATIONS OF SOUTH CAROLINA LOCAL GOVERNMENT COMPREHENSIVE
PLANNING ENABLING ACT OF 1994

240. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

241.  Actions by the Defendants referenced herein violate provisions of the South
Carolina Local Government Comprehensive Planning Enabling Act of 1994,

242, As a direct and proximate result of the Defendants violating the South Carolina
Local Government Comprehensive Planning Enabling Act of 1994, the Plaintiffs have been
damaged and will continue to be damaged by having to pay and risking having to pay additional
and unlawful taxes; by suffering nominal and actual damages, as proven at trial; and by having to
incur additional harm and losses, as described above.

FOR A FIFTH CAUSE OF ACTION
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VIOLATIONS OF SOUTH CAROLINA FREEDOM OF INFORMATION ACT

243.

herein.

The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

244. The Defendants have violated, and continue to violate, sometimes willfully and

knowingly, provisions of 5.C. Code Ann. § 30-4-10 et seq., in numerous respects, including but

not limited to the following:

A,

m o 0 W

Failing and refusing to disclose and produce the fiscal impact and the cost-benefit
analysis of the Hotel project required by S.C. Code Ann. § 30-4-55:

Giving no notice or inadequate notice of meetings of public bodies;
Excessive and unjustified use of executive sessions;
Failing to provide minutes of meetings within a reasonable time;

Failing to create and implement a FOIA research and copying cost-charging
formula that is fair and not for profit;

Failing without justification to produce documents for inspection and copies of
documenits;

Holding secret “workshops” and meetings for the purpose of evading public

knowledge, viewing and hearing of, and participation in, meetings required to be
open to the public;

Making and implementing procedures for meetings in violation of the general laws

of South Carclina with regard to freedom of information, in violation of Section
5-7-520(c); )

Failing to adopt rules of organizational procedure for the RDC and to keepa

public record of its resolutions, findings and determinations, s required by S.C.
Code Ann. § 6-29-360(B);

Denying public access to meetings, mecting minutes and meeting agendas;

Charging excessive reproduction fees, for the purpose and with the effect of
discouraging production of documents;
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245.

Refusing to identify redacted information and withheld documents in response to
FOIA requests denied;

Failing to respond within 15 working days, or at all, to FOIA requests;

Polling of Town Council members during executive sessions to determine their
vote or how they would vote, resulting in quick and prearranged votes following
executive sessions;

Removing RDC records prior to public inspection of those records;

Failure and refusal to allow inspection of public records and requiring, instead,
that a written FOIA request be submitted followed by a fifteen-day delay in
answering the FOIA request and the requirement that excessive and unjustified

costs be charged for copies of documents that should be allowed to be inspected
without chatge or delay,

Holding a secret, non-public meeting of all BAR members on February 2, 2017,
without having provided prior notice or an agenda of the meeting, allowing the
public 1 attend the meeting, or proper minutes of the meeting;

Holding secret, non-public meetings of the Master Plan Advisory Committee and
of other committees without having provided prior notice or an agenda of the
meetings, allowing the public to attend the meetings, or minutes of the meetings;
and

Writing and approving minutes of meetings containing false and erronecus
statements and that are incomplete.

As a direct and proximate result of the Defendants violating S.C. Code Ann. § 30-

4-10, et seq., the Plaintiffs have been damaged and will continue to be damaged by having to pay

and risking having to pay additional and unlawful taxes, for an improper purpose; by suffering

nominal and actual damages, as proven at trial; and by having to incur additional harm and

josses, as described above.

FOR A SIXTH CAUSE OF ACTION

VIOLATIONS OF S.C. CODE ANN. § 6-1-730
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246. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

247. Actions by the Defendants referenced herein violate S.C. Code Ann. § 6-1-730.

248. As adirect and proximate result of the Defendants violating S.C. Code Ann. § 6-
1-570, the Plaintiffs have been damaged and will continue to be damaged by having to pay and
risking having to pay additional and unlawful taxes, for an improper purpose; by suffering

nominal and actual damages, as proven at trial; and by having to incur additional harm and

losses, as described above

FOR A SEVENTH CAUSE OF ACTION

VIOLATIONS OF STATE AND TOWN PROCUREMENT LAWS

249. The Plaintiffs rcp.cat and restate the preceding paragraphs as if fully restated
herein.

250. The Town of Summerville violated S.C. Code Sec. 11-35-5 by failing to adopt
procedures embodying sound principles of appropriately competitive procurement by means of

the Request for Proposal methed.

251. The Town of Summerville violated its own Purchasing Ordinance by using a

procurement method, the Request for Proposal method, that was not authorized in the Purchasing

Ordinance.

252. Because the use of the RFP method of procurement was not authorized in the
Purchasing Ordinance, the PPPA, dated as of July 9, 2014, is contrary to the Purchasing

Ordinance, illegal, invalid, wultra vires and void ab initio.

253. The Town’s acceptance of a non-responsive bid from Applegate & Co. violated

Section 2-323(c) (12) of its Purchasing Ordinance and Sec 2-323 (c)(8) of its Purchasing
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Ordinance, which states "The invitation for bids shall set for the evaluation criteria to be used.

No criteria may be used in the bid evaluation that is not set forth in the invitation for bids,"

(Emphasis added.)

254. The Town’s failure to have rejected the proposal submitted by Applegate & Co.
because it was non-responsive to the REP violated Section 2-323(c)(8), (c) (12) of the Town's
Purchasing Ordinance; $.C. Code Ann. Sec. 11-35-1520(13): and Regulation 19-445.2070(A)
therennder.

255. By depriving itself, the Plaintiffs and other citizens and taxpayers, as well as other
bidders, of the benefits of free and open competition, the Town violated Sections 2-321{e), 2-

322(c), 2323(c) (12) and (17) of Summerville's Purchasing Ordinance which require competitive

© procurement.

256. Because the Town’s acceptance of Applegate’s non-responsive proposal violated

Summerville’s Purchasing Ordinance, the PPPA is contrary to the Purchasing Ordinance, illegal,

invalid, wltra vires and void ab initio.

257. The anti-competitive, collusive, bid-rigging and/or fraudulent conduct described
above violates Summerville's Purchasing Ordinance Section 2-321(e), Section 2-322 and

subsectton {c) thereof, and Section 2-323(c) (17) which require competitive procurement,

258. Because the anti~competitive conduct described above violates Summerville's
Purchasing Ordinance, the PPPA is contrary to the Ordinance, illegal, invalid, wltra vires and
void ab initio.

259.  As adirect and proximate result of the Defendants violations described above, the
Plaintiffs have been damaged and will continue to be damaged by having to pay and risking
having to pay additional and unlawfu] taxes, for an improper purpose; by suffering nominal and
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actual damages, as proven at trial; and by having to incur additional harm and losses, as

- described herein.

FOR AN EIGHTH CAUSE OF ACTION
VIOLATIONS OF SUMMERVILLE’S
ORDINANCES, RULES, REGULATIONS AND CUSTOMS

- 960. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

o herein.

261. Aclions by the Defendants referenced herein violate ordinances, rules, regulations

{J and customs of the Town of Summerville, including but not limited to the Summervitle Historic

Preservation Ordinance, Article 1V, Sec. 32-171, et. seg.; the Summerville Planning Commission

Ordinance, Article II, Sec. 20-31, et. seq.; and the Summerville Tree Protection Ordinance,

: | Article VI, Sec. 32-324.

CoL 262. As a direct and proximate result of the Defendants violating ordinances, rules,
regulations and customs of the Town of Summerville, the Plaintiffs have been damaged and will
continue to be damaged by having to pay and risking having to pay additional and unlawful

- taxes; by suffering nominal and actual damages, as proven at trial; and by having to incur

- additional harm and losses, as described above.

L FOR AN NINTH CAUSE OF ACTION
’ VIOLATIONS OF FIRST AMENDMENT RIGHTS

263. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

— herein.
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264.  Actions by certain governmental Defendants referenced herein have deprived, and

will continue to deprive, the Plaintiffs and other taxpayers and members of the public, of their

rights of free association, to petition for redress of grievances, and of speech and expression

protected by the First Amendment of the United States Constitution, in numerous respects,

including but not limited to, the following:

A.

Pronouncing loudly, repeatedly and in error that the boutique hotel
project is a “done deal,” against which public opposition would be
worthless and futile, when the project is unlawful:

Bullying, ridiculing, speaking loudly and cutting off statements by
some of the Plaintiffs and other citizens in an intimidating manner:

Trying to stop and prevent the Plaintiffs and other citizens from
opposing the project by misleading them, shouting them down,
keeping them uninformed, charging excessively for Town
responses 10 the Freedom of Information Act and conducting
business in secret and non-transparently;

The BAR gave the developer much more time to promote than the
BAR gave to Summerville residents to oppose the boutique hotel
project; members of the public were restricted to 3 minutes but the
developer was given more than 30 minutes to speak; citizens
opposing the project, but not the developer and others supporting
the project, were rudely interrupted, prohibited from continuing to
speak after 3 minutes and told by the BAR that their time to speak
was expired and was repetitive;

The BAR restricted what opponents of the project were atlowed to
say; the BAR limited public comments to design elements only;
comments about architectural context (e.g., the project is totally
unrelated to the surrounding buildings), an important consideration
in the conceptual state, were dismissed by the BAR Chairman;

The BAR intimidated opponents of the project with threats of
removal from the BAR's proceeding by the police, who, project
opponents were told by the BAR, were standing at the back of the
BAR meeting room available to remove BAR opponents upon
request by the BAR Chairman;

As described in the First Cause of Action above;
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H. Sending Plaintiff Hutson an intimidating letter falsely accusing
him of having painted his house contrary to law and requiring him
to provide information 10 and attend a meeting of the BAR, based
on nothing more than false hearsay in an anonymous telephone call

and after 2 Town inspection had determined there was insufficient
evidence of a violation;

L Faisely accusing a Town citizen residing next to the homes of two
Plaintiffs of violating Town code laws, and obtaining by abusive

intimidating demands entry into that citizen’s home without a
warrant or just cause;

I Warning a Town resident that whoever sues the Town may be
counter-sued back by the Town; and

K. Committing the acts described in Paragraphs 229-230 above.
265.  Asa direct and proximate result of the Defendants violating the First Amendment

rights of Plaintiffs, and others, those Plaintiffs have been damaged and will continue to be

damaged by having their First Amendment rights infringed and threatened, and by having to

incur additional harm and losses, as described above, including, but not limited to, by having to

pay and risking having to pay additipnal and unlawful taxes; suffering a reduction in the valye

of their properties and, in some cases, the ability to rent their properties; by suffering increased

traffic, noise, flooding, obstructions of views, and other impairments to the use of property; by

suffering nominal and actual damages, as proven at trial; and by having to incur additional harm

and losses, as described above.

FOR A TENTH CAUSE OF ACTION

VIOLATIONS OF SUBSTANTIVE AND PROCEDURAL DUE PROCESS
RIGHTS UNDER THE FOURTEENTH AMENDMENT

266. The Plaintiffs fepeat and restate the preceding paragraphs as if fully restated

herein,
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267. Plaintiffs have liberty interests and property interests in the properties they own at
or near the location of the boutique hotel project or in the Town of Summerville, and in keeping
their taxes as low as possible. Defendants violated S.C. Code Ann. § 6-29-760(D) by rezoning
the property of Defendant Croft as described above. S.C. Code Ann. § 6-29-760(D) and the new
Town noise ordinance are arbitrary, unrcasonable, capricious and irrational, and violate
substantive due process, in violation of the United States Constiiution. Actions by certain
governmental Defendants referenced herein have deprived, and will continue to deprive,
Plaintiffs, and other taxpayers and members of the public, of their rights to substantive and
procedural due process under the Fifth and Fourteenth Amendment to the United States

Constitution, in numerous respects, including but not limited to, the following:

A. Orchestrating an “informational meeting” (not a public hearing) on November 12,
2013, at which Defendant Collins arranged for individuals, including those whose
organizations receive monetary benefits from the Town, to speak for the project,
and determined who would speak and when about the project, so as 1o maximize

comments favorable to the project and minimize comments opposing the project,
as described above;

B. Pronouncing loudly, repeatedly and in error that the boutique hotel project is a
“done deal,” against which public opposition would be worthiess and futile, when
the project is unlawful;

C. Bullying, ridiculing, speaking loudly and cutting off statements By some of the
Plaintiffs and other citizens in an intimidating manner;

D. Trying to stop and prevent the Plaintiffs and other citizens from opposing the
project by misleading them, shouting them down, keeping them uninformed,
charging for Town responses to the Freedom of Information Act and conducting
business in secret and non-transparently;

E. Hosting and lobbying members of the BAR, whom the Mayor, with the approval
of Town Council, appoints and can remove and replace, at his home where he
serves them food and drinks, to curry favor with them and to influence and
attempt to influence them to make decisions favorable to the boutique hotel
project;
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Withholding information from the Plaintiffs and the public, including but not
limited to charging citizens large sums of money to obtain information about the
boutique hotel project pursuant to FOIA, while simultaneously signing a contract
to pay the Developer up to $400,000 to finance the costs of advancing the project
about which citizens sought information pursuant to FOIA:

Misleading Plaintiffs and the public, including but not limited to using
misnomers; failing to provide timely, clear and understandable rules, notices of
proposed zoning changes, scheduled meetings, hearings and other events and
actions; and obfuscating the true nature of the project by calling it, first, an
economic development project and, later, a “boutique hotel,” both of which are
misnomers;

Pushing the project to fulfill a campaign promise to and for Defendant Collins’
real estate developer friends and supporters, instead of following the priorities
established:by the Town’s Comprehensive-Plan or necessary to ensure the public
health and safety;

Violating numerous State Constitutional provisions and statutes, and numerous
Town laws, ordinances and customs, as stated herein:

Publishing or allowing to be published unauthorized, false and misleading
statements in the newspaper about the availability of condominiums that have not
been approved by the BAR and other governmental entities;

lllegally using the Master Plan Advisory Committee to recommend, advise, help
create and promote the Town's Master Plan or Vision Plan, which became the
Town’s new Comprehensive Plan and the RDC’s Redevelopment Plan;

Defendants have not complied with the provisions of the Community
Development Law required before the RDC can enter into a contract or promote a

redevelopment plan and the redevelopment project that are the subjects of the
Partnership Agreement; .

The RDC was required but failed to publish a Request for Proposal; instead, the
Town published the Request for Proposal;

Defendants have not complied with the provisions of the South Carolina Local
Government Comprehensive Planning Enabling Act of 1994, and with other
applicable laws, ordinances, rules and regulations, including but not limited to
having violated 5.C. Code Ann. § 6-29-540, in part because Defendants have
authorized new structures, public buildings and other facilities in the Partnership
Agreement, and elsewhere, without the location, character and extent of the
boutique hotel project having been submitted to the Town Planning Commission
for review and comment as to the compatibility of the proposal with the
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Comprehensive Plan of the Town; and the Town Planning Commission has failed
to review and comment on that compatibility,;

The Agreements have not been signed by the Secretary of the RDC, as required
by SC Code Section 31-10-90(14);

When the Partnership Agreement and the contracts attached as exhibits thereto
were signed, the Dorchester, LLC did not exist;

The Partnership Agreement was made before all regulatory approvals were given
and which may never be given; in fact, the BAR has rejected the conceptual
iliustrations attached as Exhibit F to the Partrership Agreement, which is the only
project allowed by and that is the subject matter of the Partnership Agreement:

The RDC did not validly exist at the time the Partnership Agreement was signed
by the-RDC;

The RDC did not validly have officers and by-laws at the time the Partnership
Agreement was signed by the Chairman of the RDC;

The agreements require the Town and the RDC to spend tax money in violation of
S.C. Code Ann. § 6-1-530;

Upon information and belief, Defendant Town of Summerville selected
Defendant Applegate & Co. as the winning bid for the boutique hote] project as a
result of anti-competitive collusion, bid-rigging and fraud;

The Partnership between the Town, the RDC and Defendant Applegate & Co.
was created as the result of illegal anti-competitive collusion between those
parties and other Defendants with respect to the bidding pursuant to the REP;

The Town’s failure to republish the Request for Proposal after receiving a non-
responsive bid from Defendant Applegate & Co. deprived the Town, Plaintiffs

and other taxpayers of Summerville of the benefits of free and open competition;
and.

Essentisl terms of the agreements were missing at the time each respective
agreement was executed, and in some cases, continue to be missing; the parties
did not have a meeting of the minds by agreeing on essential terms of the contract.

The RDC has issued no Reguest for Proposals to redevelop the Town’s property
with the boutique hote! project, and the other requirements of 8.C. Code Section
31-10-110, including the requirement to advertise for bids by public notice
published once a week for two consecutive weeks, have not been followed: the
RFP issued by the Town is not a valid substitute for the RFP required of the RDC
by the Community Development Law; the RDC cannot participate in the project
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until and unless the RDC has issued a valid RFP for the project and otherwise has
complied with SC Code Section 31-10-110;

If a valid RFP was issued for the project, the RFP intentionally did not include a
request for condominiums and, therefore, allowing condominiums would violate
the RFP and the Community Development Law;

The RDC has not prepared or caused to be prepared, and has not recommended,
redevelopment plans for a redevelopment project to the Town of Summerville:
instead, the Town has prepared redevelopment plans, and the RDC has purported
to adopt and implement the Town’s redevelopment plans and project, in violation
of SC Code Section 31-10-90(4) and other provisions of the Community
Development Act;

The RDC has not entered into contracts “in accordance with the redevelopment
plan” created by the'RDC as required by SC Code Section 31-10-90(6) and other
provisions of the Community Development Act;

The location of the boutique hotel project is not a blighted area or a conservation
area within the meaning of the Community Development Law; Defendants
deliberately caused, and conspired to cause, property owned by the Town at the
location of the project to not be maintained to contrive a false claim that the area
was blighted or a conservation area, in order to attempt to justify creating the
RDC and the boutique hotel project as being necessary and permissible;

The officers and by-laws of the RDC have never been chosen or adopted by the
RDC at a properly noticed meeting or at a valid meeting of the RDC:

The RDC has purported to enter into the Partnership Agreement and other
agreements in an invalid manner, due to the agreements not being signed by
anyone as the Secretary or the Assistant Secretary of the RDC;

The Town did not publish a notice of intent to consider passage of an ordinance to
create a Redevelopment commission, as required by SC Code Scction 31-10-
30(a};

Required public notice was not published by the RDC before the RDC met and
conducted business;

The RDC did not follow the proper procedures for creating a redevelopment plan,
as defined by SC Code Section 31-10:20(15);

The Defendants who are commissioners of the RDC have failed to exercise proper
control and supervision over contracts signed for the RDC by Defendant Collins
as chairman of the RDC; instead, the commissioners have unlawfully delegated
“blank check™ authority to Defendant Collins to ncgotiate the terms of and to
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execute contracts for the RDC, in violation of the South Carolina Constitution
and S.C. Code Ann. § 31-10-60, just as those commissioners gave Defendant
Collins “blank check” authority to negotiate the terms and to execute contracts for
the Town in Defendant Collin’s capacity as Mayor of Summerville;

Upon information and belief, the chairman and some commissioners of the RDC
have direct or indirect interests in violation of SC Code Section 31-10-7C;

The RDC has not made or caused to be made any surveys, studies or plans
necessary lo carry out the purposes of the Community Development Law or made
or caused to be made a contract with anyone to make those surveys, studies or
plans, as required by SC Code Section 31-10-50(9);

The RDC vnlawfully has obligated itself in the Partnership Agreement 1o acquire
property from the Town for the boutique hotel project, when the Town has not
“approved the redevelopment plan as hereinafter prescribed,” as required by SC
Code Section 31-10-100(b), because the RDC has not created a redevelopment
plan as required by the Community Development Law that could be approved by
the Town;

The RDC has not created a redevelopment plan as required by the Community
Development Law that contains any of the requirements in SC Code Section 31-
10-100(c); instead, the Town hired third parties to create a “Vision Plan” and the
RDC purported to adopt that “Vision Plan” as the Town’s redevelopment plan;

The RDC did not hold a valid public hearing prior to its final adoption of the
RDC’s Redevelopment Plan, and did not properly notice that public hearing, in
violation of SC Code Section 31-10-100(d); instead, the RDC purported to adopt
the Town’s “Vision Plan,” in violation of the Community Development Law;

The RDC violated all of the provisions of SC Code Section 31-10-100( e),
including but not limited to the RDC’s not submitting to the Town a
redevelopment plan; the RDC’s not doing the following: “[p]rior to
recommending a redevelopment plan to the {Town] for approval:” “utilize the
local private planning, financing, and financial services to the greatest extent
possible . ..;” and the RDC’s not considering whether adequate provision for
traffic and vehicular parking had been made;

The Town did not “approve, amend or reject the redevelopment plan as
submitted” to the Town by the RDC, as required by SC Code Section 31-10-
100(f}, because the RDC did not submit a redevelopment plan to the Town;

The RDC has obligated itself in the Partnership Agreement to acquire property,
has executed contracts and “has taken other actions necessary to carry out the”
boutique hotel plan, without having first created a redevelopment plan and having
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obtained Town approval of the RDC’s development plan, in viclation of SC Code
Section 31-10-100(g);

The RDC has contracted for it to transfer real property to the Developer in
violation of the requirements in SC Code Section 31-10-110(b) that any sale or
transfer of real property to the Developer from the RDC be “in accordance with
the redevelopment plan” and that any “sale, exchange, or other transfer, and any
agreement relating thereto, be made only after the approval of the redevelopment
plan by the Town ard after public notice and award as specified in subsection ( ¢)
of this section”; the RDC has not created a redevelopment plan, has not obtained
the Town's approval of a redevelopment plan and has not complied with any of
the request for proposal and notice of request for proposal requirements of SC
Code Section 31-10-110{b) and ( ¢);

The Partnership Agreement requires that the Town issue bonds to generate
proceeds to finance the boutique hotel project after passing those proceeds
through the RDC; that scheme violates the intention and requirements of the
Community Development Law that redevelopment pursnant to the Community
Development Law be financed by bonds issued by the RDC in accordance with
the requirements of the Community Development Law, including that the bonds
be repaid and the expenses of a redevelopment project be paid only from the
profits of the project financed by the RDC;

Plaintiff Faye Croft was not provided sufficient or required notice of the Town’s
intention to rezone property at the location where the boutique hotel project is
intended to be built, in violation of SC Code Section 6-29-760;

Detendants have violated S.C. Code Ann. § 6-29-540, in past because the Town
and the RDC have authorized new structures, public buildings and other facilities
in the Partnership Agreement, and elsewhere, without the location, character and
cxtent of the boutique hotel project having been submitted to the Town Planning
Commission for review and comment as to the compatibility of the proposal with
the Comprehensive Plan of the Town; and the Town Planning Commission has
failed to review and comment on that compatibility;

Opponents of the boutique hotel project have not been allowed to participate in
mediation or other good faith negotiations with the Defendants to attempt to
resolve their differences regarding the boutique hotel project;

The Town and the RDC have failed to appear before the BAR as required by

Sec. 32-176 of the Town of Summerville’s ordinances, which states in part as
follows:

“Sec. 32-176. - Meetings, rules and records.
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All governmental agencies . . . shall be required to go before the

board of architectural review in accordance with this article prior
to initiating any changes covered by this article.” {Emphasis
added.)

XX.. The Developer, the RDC and the Town have never submitted an application to the
BAR, including never having submitted the required completed application form,
required as a prerequisite to the BAR's considering the boutique hotel project;

YY. Defendant BAR has exhibited bias in favor of the developer and the project and
violated applicable laws, including State statutes; Town ordinances, rules,
regulations and customs; due process, equal protection and other provisions of the
United States and South Carolina Constitutions, resulting in the BAR not
performing its duties to safeguard the public interests, in numerous respects,
including but not limited to, the following:

ZZ. BAR members wined and dined with the Mayor at the Mayor’s home and
otherwise engaged in impermissible conflicts of interest;

AAA. The BAR posted a sketch of the proposed design of the boutique hotel project
only 24 hours in advance of meetings, publishing inadequate information and

allowing insufficient time for the public to analyze and to be able to respond to
the design at BAR meetings; .

BBB. The BAR did not require and did not publish applications of developers prior to
allowing a developer to present a project to the BAR;

CCC. The BAR failed to have and to publish clear and adequate procedures;

DDD. The publi¢ has not been allowed an opportunity to examine BAR minutes timely
to verify their scope and content and to correct any errors in those minutes;

EEE. The BAR has failed to inform members of the public of the BAR's rights 10 fower
the height and to reduce the scale and mass of the boutique hotel project, and to
deny the developers a permit for the boutique hotel project;

FFF. BAR members do not understand and have not received sufficient training about
their duties, options and rights; one BAR member incorrectly has informed the

public that he believes the BAR has an obligation to approve the boutique hotel
project eventually;

GGG. The BAR has not informed the public of its right to appeal BAR decisions;

HHH. Required notices were not provided to required parties, the public or the Plaintiffs,

and, if they were provided, they were so insufficient and deficient as to be
meaningless, invalid and unlawful:
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IIl.  On information and belief, persons involved in the boutique hote! project may
have impermissible conflicts of interest;

1. Various meetings, including alleged public hearings, regarding the boutique
hotel project were invalid and sham proceedings;

"KKK. As described in the First Cause of Action above; and

LLL. Asdescribed in Paragraphs 229-230 above.,

268. As a direct and proximate result of the Defendants® violations of the substantive
and procedural due process rights of Plaintiffs, and others, and other actions described herein,
those Plaintiffs have been damaged and will continue 1o be damaged by having their Fifth and
Fourteenth Amendment property and liberty rights infringed and threatened; and by having to
incur additional harm and losses, as described above, including, but not limited o, by having 10
pay and risking having to paSr taxes for an unlawful purpose; suffering a reduction in the value of
their propesties and, in some cases, the ability to rent their properties; by suffering increased
traffic, noise, flooding, obstructions of views, and other impairments to the use of property; by
suffering nominal and actoal damages, as proven at trial: and by baving to incur additional harm
and losses, as described above.

FOR ELEVENTH CAUSE OF ACTION

VIOLATIONS OF EQUAL PROTECTION
RIGHTS UNDER THE FOURTEENTH AMENDMENT

269. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

herein.

270.  Plaintiffs have property and liberty interests in the properties they own at or near
the location of the boutique Hotel project or in the Town of Summerville, and in keeping their

taxes as low as possible. Actions by certain govemmental Defendants referenced herein have
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deprived, and will continue to deprive, Plaintiffs and other taxpayers and members of the public,
of their rights to the equal protection of the laws under the Fourteenth Amendment to the United
States Constitution, in numerous respects, including but not limited to the following:

A. Giving Applegate & Co., Arthur F. Applegate and others insider information not
provided to the Plaintiffs helping Defendants Applegate & Co., Arthur F. Applegate and others
1o advance the boutique hotel project to the detriment of the Defendants:

B Giving Applegate & Co., Arthur F. Applegate and others more time and latitude
to speak for the boutique hotel project that Defendants Croft, Croft Trust, Greene and Harbeson,
and others, were given to speak against the boutique Hotel project;

C. Unreasonably discriminating against the Plaintiffs by giving Applegate & Co.,
Arthur F. Applegate and others more favorable treatments under the law than the Plaintiffs and
others were given;

D.  Asdescribed in the First Cause of Action above; and

E.  As described in Paragraphs 229-230 above.

271.  As a direct and proximate result of the Defendants’ violations of the equal
protection rights of Plaintiffs and others, and other actions described herein, the Plaintiffs have
been damaged and will continue to be damaged by having their Fifth and Fourteenth Amendment
property and liberty rights infringed and threatened, and by having to incur additional harm and
losses, as descﬁt;ed above, including, but not limited to, by having to pay and risking having o
pay additional and vnlawful taxes; suffering a rcc;uction in the value of their properties and, in
some cases, the ability 10 rent their properties; by suffering increased traffic, noise, flocding,

obstructions of views, and other impairments to the use of property; by suffering nominal and
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actual damages, as proven at trial; and by having to incur additional harm and losses, as
described above.
FOR A TWELFTH CAUSE OF ACTION

TAKING OF PRIVATE PROPERTY WITHOUT JUST COMPENSATION
IN VIOLATION OF THE FIFTH AMENDMENT

272. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein,

273.  Plaintiffs have suffered and will suffer a taking of their private property without
just compensation by, inrer alia, rézorxing, having the area on or near which their property is
Jocated declared to be a blighted or a conservation area, allowing construction noise 1o disturb
the quiet enjoyment of their property and other actions by Defendants,

274.  As a direct and proximate result of the Defendants’ violations of the rights of
Plaintiffs and others, and other actions described herein, the Plaintiffs have been damaged and
will continue to be damaged by having their Fifth Amendment property and liberty rights
infringed and threatened, and by having to incur additional harm and losses, as described above,
including, but not limited to, by having to pay and risking having to pay additional and unjawful
taxes; suffering a reduction in the value of their properties and, in some cases, the ability to rent
their properties; by suffering increased traffic, noise, flooding, obstructions of views, and other
impairments to the use of property; by suffering nominal and actual damages, as proven at trial;
and by having 10 incur additional harm and losses, as described above.

IV. RELIEF REQUESTED

WHEREFORE, Plaintiffs request that this Court grant the following relief in addition to

any other relief which this Court deems just and proper:

A. Grant a Declaratory Judgment declaring that:
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The Town of Summerville violated Article X, §% 5 and 11 of the South
Carolina Constitution when it authorized the spending of public funds, and
spent public funds, for a privately-owned hotel project;

The Town of Summerville violated Article X, §§ 5 and 1 of the South
Carolina Constitution when it entered into a contract indemnifying private
interests against pecuniary losses;

The Town of Summerville expended public funds for private purposes and
pledged the State’s full faith and credit for private purposes in violation of
the South Carolina Constitution, when it entered into and implemented the
PPPA with Applegate;

The entire Public-Private Partnership Agreement, each provision thereof,
and all agreements attached thereto and associated therewith, violate the
Constitation of the State of South Carolina;

The entire Public-Private Partnership Agreement, each provision thereof,
and all agreements attached thereto and associated therewith, are and
always have been ultra vires, unlawful, null and void ab initio, having no
and never having had any force or effect:

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate the South Carolina
Community Development Law:

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and a]l agreements
attached thereto and associated therewith, violate the South Caroling Local
Government Comprehensive Planning Enabling Act of 1994:

The content and previous manner of implementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate procurement and other
ordinances, rules, regulations and customs of the Town of Summerville;

The Request for Proposal published by the Town regarding the boutique
hotel project, referenced above, violates state and Town procurement and
other laws and, therefore, is null, void ab initio and unenforceable;

The award by the Town and other Defendants of a conlract in response to
the Request for Proposal regarding the boutique hotel project, referenced
above, is illegal, null, void and unenforceable;

(I1) Defendants have violated the South Carolina Constitution;
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(12} Defendants have violated the United States Constitution;

(13) Defendants have violated the South Carolina Freedom of Information Act:

(14) Defendants have violated the Community Development Law;

(15) Defendants have violated the South Carolina Local Government
Comprehensive Planning Enabling Act of 1994:

(16} Defendants have violated state and Town procurement laws; and

(17) No blight or conservation area exists at the location of the Hotel project.

B. Grant a Permanent Injunction Order immediately enjoining, restraining and
prohibiting the Defendants, their agents, employees, and any other persons acting on their behalf
or in concert with them, directly or indirectly, until further Order of this Court, from:

(1) Implementing in any way, including paying, directly or indirectly, any
money pursuant to, the Public-Private Partnership Agreement, any
provision thereof, and any agreement attached thereto or associated
therewith; -

(2)  Implementing in any way, directly or directly, the award by the Town of
Summerville and other Defendants of a contract in response 1o the Request
for Proposal regarding the boutique hotel project, referenced above;

(3)  Violating the South Carolina Community Development Law;

{4) Violating the South Carolina Government Comprehensive Planning
Enabling Act of 1994;

5) Violating the South Carolina Freedom of Information Act:

©) Violating procurement and ordinances, rules, regulations and customs of
the Town of Summerville applicable to development;

(N Violating the First Amendment rights of the Plaintiffs;
(8) Violating the substantive and procedural due process rights of the

Plaintiffs guaranteed by the Fifth and Fourteenth Amendments of the
United States Constitution;
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© Violating the equal protection rights of the Plaintiffs guaranteed by the
Fifth and Fourteenth Amendment of the United States Constitution; and

(10) Any and all other such acts as this Court deems appropriate for injoactive
relief.

Grant a writ of mandamus requiring:

(1)  That the RDC allow the public to inspect all books and records of the RDC,

as required by Sections 31-10-160 and 30-4-55 of the Code of Laws of
South Carolina; and

{2) That the Town and all its subdivisions, agencies and organizations

promulgate and implement rules and regulations as required by law, and
otherwise to perform mandatory duties required by law;

To grant Plaintiffs their costs and attorneys’ fees under S.C. Code Ann. § 15-77-

300 ff, the Freedom of Information Act and any other applicable law; and

To grant such other and further relief as the Court deems just and proper.

ReSﬁtfullz suﬁmM

W. Antirew Gowder, Jr., (S.C. Har #7895)
AUSTEN & GOWDER, LL.C

1629 Meeting Street Road, Suite A
Charleston, South Carolina 29405

Phone: 843-727-2229

andy @austengowder.com

Counsel for Plaintiffs.

Michael T. Rose, Esquire (S.C. Bar #4910)
MIKE ROSE LAW FIRM, PC

406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

mike @mikeroselawfirm.com

Counsel for Plaintiffs
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JURY TRIAL DEMANDED
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Certificate of Service

The undersigned hereby certifies that a true copy of the Second Amended Complaint has been

served upon opposing counsel by mailing a copy properly addressed with sufficient postage

affixed thereto this 14th day of June, 2018 to;

Tim Domin
126 Seven Farms Drive
Suite 200

Charleston, SC 29492-8144

G.W. Parker
200 S. Main Street
Summerville, SC 29483
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. - STATE OF SOUTH GAROLINA IN THE GOURTOF COMMON. PLEAS

| R * IN THE NINTH JUDICIAL CIRCUIT -
- COUNTY-OF CHARLESTON .

Faye P. Croft, Personally and as Trustee of |

- - * CASENO.: 2014-CP-10-7739
*l the James A. Croft Trust; James A.Croft

Trusty William A: Harbeson; Heyward G.

P “Hutson; Peter M: Gorman, James:Stephen IEFENDANTS’ TOWN OF

L Greene, Jr., Brian Peacher Summerville SUMMER\!!LLE WILLIAMC COLLINS;
- Preservation Society; and Dorchester TERRY JENKINS, AARON BROWN,

] } County Taxpayers Assoclatlon ' WALTER BAILEY, WILLTAM ‘

— MCINTOSH, KIMA GARTEN-SCHMIDT,

- ' Plamtrffs ROBERT JACKSON, TOWN OF

o . SUMMERVILLE REDEVELOPMENT

- Y- " CORPORATION, TOWN OF

_ - - SUMMERVILLE PLANNING

| Town of Sumitierville; William. C. Colilns, in COMMISSION AND TOWN OF

I his capacity as Mayor; Terry-Jenkins, SUMMERVILLE-BOARD OF .
] Aaron Brown, Walter Bailey, William ARCHITECTURAL REVIEW, ANSWER

“ " Melntosh, Kima Garteh-Schmiidt and TO.PLAINTIFFS! COMPLAINT

— Robert Jackson, in their capacities as

members of Town Council; Town: of
Summerville Redevelopment Garperation;
Town of Summerviile Planning
Commission; Town of Summerville; Board

1 of Architectural Review; Applegate & Co.;
!_J The Dorchester, LLC; and Arthur H.
Applegate,

Defendants.
On, behalf of the Town: of'Su'mméfville,_ its duly elected Mayor and City Council,
its. Board of Architectural Review, its- Planning Commission, and the Summerville

| . Redevelopment Corporation, the Befendants: res‘pondfhg to ‘the Complaint of the

| Plaintiffs would staté as follows collectively-as indicated and separately as indicated

respond as follows::
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1. That the altegations of paragraph 1 of the Cothplaint dré conchisions of ilaw",a
which need not be-;a‘dmjttgd, or‘deniéd._ However, the Defendants dem-t that the Plaintiffs
‘have brought forth any properreasons to haltthe project, ‘

2. That the allegations of paragraph. 2 of the Complaint are cqncit"{sic;ns. of law,
which need not be admitted or denied: H'oWe;ier: the Defehdants deny that th‘(éf Plaintiffs
havé-brought forth any proper reasons to halt the project.

3.  That the allegations of paragraph 3 of the Complaint are conclusions of law;
‘which need not be admitted or déniéd. However, the Defendéhts.deny that the Plaintiffs
Have br;mg_ht forth any proper reasons to_halt fhe:projec’é,

4. 'The‘. Defendants deny the ‘allega}i'i'ri?ns‘- c:ontaine'd‘ in paragraph 4 of the Complaint.
5 In response: to paragraph 5 of the Coimplaint and: upon information and belief,
Croft may have some. connection to.a trust which .owng a rental propefty at 214 West
Richardson Avenue which. is across the street from a pdrtion of the project. However,
she does not fivé at the Jocation and upon information and belief, lives: outsidé of the
Town of Summerville.

8. The“ Defendants lack suificient information to form a belief as. tr,; the allegations of
paragriaph 6 of the Comiplaint and accordingly denies the samie.

7. In response to parag raph, 7 of the: Complaint:and u ponvinf'o’rqma-ti,_qn ‘and belief, the
Summerville Preservation Society is a'non Tp]"c‘)ﬁt-e:'ritity;t‘:’dfﬁp'_rised of members, iﬁcluding
one ‘or- more the. of the; defendants, upon information. and belief, the: Summerville
Preservation SE:Ciety embérs have not voted to undertaka this Ieggél action.
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" Coimplaift.

8.  Inresponse to paragraph 8 of the Complaint and Upon information and: belief, the’
Dorchester County Taxpayérs Association is a non-profit corporation.  That these
Defandants lack sufficient information as te the remaining allegations-of paragraph 8.

9. The Defendants admit this- Plaintiff lives in the Fown, but deny the remaining:

allegations contained in: paragraph 9 of the Gomplaint;

'10.  The Defendants admit this Plaintiff lives in the Town, but deny the.remaining

allegations contained in paragraph 10 of the. Complaint.

41.  That the Defendants, upon information and befief, admit that Mr,.Gorman is a
résident and taxpayer of the: Town of Sumrmerville, but denies that wwt'r'ier_é ‘I’s‘ any entity: -
called the East Historic District G'iyi'c:{%ssoqi_a't_ion filed with the’South Caro.i,i‘rza Secretary: -
of State or known to possess ‘any statug from the Internal Revenue Service.

w

12.. The:Defendants, upen information:and belief; admit this: Pldintiff is a resident of

the Town, but deny the remaining allegations contaired in paragraph 12 of te

Complaint.
13.  In response to paragraph 13 of the; Complaint and’ upon lnformatlon and belief,

Preacher is a re5|dent of Summerville; but these Defendants: deny he has standing. to

plifsus ong or rore. causes of action: alleged.

15

14. . The Defendants deny the allegations contained in paragraph 14 of the

. Complaint.

18.  The Defegdai:gt-sz deny the allegations contaired in paragiaph 15 of the

Cormplaint. . |
16, The Defendants deny the allegations containéd in' paragraph 16 of, the

=
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17. The Defendants deny the allegations contained in pa_régrap'h 17. of the

Complaint.

18. The Defendants admit the: allegations contained in paragraph. 18 of the

Complaint.

9. In response to paragraph 19 of the Complairt, the Town of Summetville

‘Redevelopment Corporation admits it is. an entity recognized by the South Carolina

Secretary of State and formed pursuant to South Carolina Code § 31-10-10 et seq.

20. The Defendants admit the allegations coritained ifv paragraph 20 of

Complaint.

21, The

Complaint.

22. The
Gomplaint.
23. The
Complaint.
24. The
- Compldint.

. 25, The

Con\n'plaint.'

26. The
Complaint.

27. The

Complaint.

Defendants
Defendants
Defendants
Defendants
Defendants

Defendants

Defendants.

admit

admit

admit

admit

admit

admit

_;admit

the

the

the

the

the

thHe

the

allegations
allegations
allegations
allegations
allegations

allegations

allegations

cont&ine;d
contained
contained
contained
contai‘neci

contained

contained

in

paragraph 21

paragraph 22

paragrapﬁ 23
paragraph 24

paragraph 25
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paragraph 26

-péragraph_ 27
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of

of

of

of

of
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28. That the allegations of paragraph 28 -c;f-ﬂ’th‘é :Cof%iplaint- aré‘ conclusions of law.
which need not be admitted or denied. If said response: is. required, the same are
denied. |

29: The Defendants admit the allegations confained in paragraph 29 of the
Cémpléiht-. )

30. The D_e’fendgnts‘ admit the -allegations' containgd 'in pa'rag‘r'aﬁh: 30 of the
Complaint. . : ST

31, In response fo paragraph 31 of the Complaint, these -Deffand'ants.admit fhe

. Planning ‘Commission is an organization created purs;gant_ to state. law and Town
ordinance, |

32. Inrésponse to paragraph 32 of the Gomplaiht,thése Defendants. admit the Board
of Architectural ée;y_ie_w was created pursuant to state law and. Town ordinance.

33: That these Defendants admit that their activitie;s are governed by state, federal
and local law, bufdenies, paragraph 33 as stated:

34. That the allegations. of ;;ai'agr'abhs 34-70 are -'alle_gatio'ns _ofl law which need not be
admitted or denied. To the extent a responseis required, the Defendants would crave; |
reference to the full text, of the various provisions of the: Seuth Carolina Constitutional

and statues.

35.  The Deféndants deny thé -allegations.- contaihed in paragraph '-71 of th,ej
Complaini. ‘
36 . In tesponse to paragraph 72 of the Complairit, the Defeﬁdaﬁ;ts -admit tha’; a
“_PLJ.BLIC'—RRIVAT'E‘ PARTNERSHIP AGREEMENT" was signed. ¢n July 9, 2014 after'an

appropriate and: lawful vote: by the elected Gity Council and the newly created
. . B ' 5 .
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§Ukm_menur,_i_lle Re‘;i.eye,l‘o_p[ﬁent O‘orporgﬂon, The_,-agreg'men’t sets for reasonable. tefims
which will facilitate & boutiqué hotel with-a town-owned thferencefmeéting space _ha,'n_d
town-owned, parking garage. - |
-37:- In response to .parag)r:aph 73 of the Complaint, the Defendants‘wogld‘ crave
reference to the terms of the “PUBLIC-PRIVATE PARTNERSHIP AGREEMENT” and
attachment in responding to allegations 73-100."

38. Inresponse to paragraph: 101 of the Go_mplainf‘ and upon information and bélief,
The Dorchester, LLC had filed its pépér:Work with, the ég—,:crétary of —S_tét‘e and was, af a
m’?n‘imum_ a defacid' corporation at'the time the paperwork.was signed.

39. In response to paragraph 102 of the Complaint, the Defendants deny the

IRS;and is merely awaiting paperwork.

40. That the deféndants would. crave reference: to thé ferms of ‘the “PUBLIG-

PRIVATE PARTNERS_HIP AGREEMENT* and attaghment in responding. to! allegations”

103-118 of the Complaint. _

41;  In response to paragraph 119 of t,h‘e- Corﬁplain_t, Defendant Colling admits that
when he ran for Mayor-in 2011, he ran on’ a platform which included; among other
ideas; encouraging a boutique hotel to open in' downtown Su'm"mervil‘ler Since: that
fime, he‘ﬁadmit's he h'aé’worked as Mayor to encourage consfruction of stch a hotél as

well.as 1o meet the need for rentab[e meetlng space swtable for busmess events: as well

as social event suchi as Weddlngs anniversaries and: the like. He-denies the remamlng

allegations of paragraph 119. S
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42, That the D.e_fenda_nts admit only that they have participated in lawfut executive
sé’s‘sfohs and éhy‘fujrth_er allegatic;ns-'of'pa'ragraph 120 arfe denied.

43. in res_pons"é tc paragraph 121 'of'the‘(;o'm‘plaiqi, Defendant Colliis admits that he
consulted with Sévergl different devel’ope_rs in an effort o fulfill & campaign promise to

encaurage the eSta‘b]ishmen‘t of a boutique hotel in dowittown Summerville. That thesé

) c_i,iscﬂ‘s‘s'ions included the land owhéd by the Town of Summervills. near the intérsection

, of West Richardson and Cedar,

44, That the Defendanis deny the allegations to par‘agréph 122. The Lawrence
Group was hired to assist gathering' public inp;.lt and to-help prepare a "Vision Plan’ to
assist in making. wise planning qec_isi,on,s in many areas of the Town of Summenville..
The work of the: Lawrence Group: included planning, ideas related to infrastructure,
recreation, bike. -énd': pedestrian access, and if;cluded ideas for numerous ‘areas
including the new Sh'etep Island Parkway ared, the Oakbrook ,ér,ea, Hutchinson Square,
the ‘Sawmill Brach, Trail, and downtown. The Vision Plapn would later win the
“Outstanding Planning Project’ award for a large jurisdiction from the South Carolina
Chapter of the American i?’lanning.AssociatIg‘J'n (SCAEJA)'.

45.  Inresponse to paragraph 123 of the Complaint, the Town .of Summerville admits
that it did publish a request for pioposals. in the Post and Courier golic}fing-‘propb_s‘ais
f'roi.‘n developers. The Town craves reference to the; e;car:t Ia_nQUage of the. RFP which
did not expressly requést nor prohibit residential units in cpnjufngctidn with a boutique

hotel.

[
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48, That the Town of Summerville admits that only one proposal was submitted and

it was by Defendant Applégate & Co. That-all refaining allegations of paragraph 124

are denied:

47.  In response to paragraph 125 of the Comiplaint, these Defendants lack sufficient’

information to admit of deny the mental iiﬁpressions of Applegate. However, it denies
that there was any illegal activity in regards to the solicitation of bids. |

48, In response to paragraph 126 of the Complaint, the term's of the Applegate & Co.
submission speak for themselves and refere,n'ce:is made fo the provisions ;:f that
document. 1

49. That the defendants deny the allegations of paragraph: 127 of the 'Con{plaiht._

50. That the Town of Summeérville a‘dmiits that it undéertook various efférts to include
,in'trod'u"cing the first reading of certain o‘rdinénces‘ and to lawfully receive jegal advice.
Any remaining allegation of paragraph 128 is denied.

51.  That the Town of Summerville did have a properly noticed City Council meeting
on May 28, 2014 at which the Summerville- Redevelopment (?orporatiori was created.
Any remaining :allegadtions of pa_rag‘:raph 129 are denied.

52. Inresponse to '_para,graph 130 of the b_omp[aint', the Town of Summerville held a

praperly noticed meeting to discuss thé Vision Plah. A Jarge.group of citizens attended

and the document was made available on the Town's website www.summerville.sc.us.

53. * In responsé to. paragraph 131 of the Complaint, the Planning Commission's

notice of public hearing was o June 1, 2014 and provided natice to the public that the

Town would hold a hearing on the Vision Plan and the proposal to adopt thé;\/ision Ptan

as-an amendment to the Comprehensive: Plan. The Vision Plan dealt with a variety of
-8 )
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‘areds and Coficemns fhcluding transportation, infra-structiirs, eéohomic dévélspment in a
variety «of areas of the Town including Sheep Island Road, Oakbrook and Downtown.
- The: Vision ‘Plan did contain numerous references to :a boutique Hotel as an

adyantageous:development.opportunity for downtown Summerville: and covered several

maps showing a “Boutiqus Hotel” and “Mixed: Use Boutigiie Hotel Project™ for this site.

54 In response to jpa'régraph 132 of the CGomplaint, the Vision®Plan was posted to-

the Town’s website as: & draft, - fhe Vision Plan was: fisted as & draff until it was
accepted by City. Council by way of an ordinance adopting the Visior: Plan. 1t was alse
avdilablefor-inspection at Town Hall as spedified in-theshiotice:

55.  The hotice indicated-the: dosurrierits. were available for irispection af Towr Hall,

That Defendants admit that on-Jiine 11, 2014 Towih Council gave first reading to: an

ordinarice to.adopt the ision Plari ds-an update; to thel Comprehensive: Plan.  The

Defendants deny this was confusing, inarticulate; insufficient; o inadequate: to- inform

i

the-public. That the Defendants d'ef-ij;'fhaf there was' an inadequate opportunity to

o

réview and understand the Vision Plan, That Deféndants deny the- remaining

allegatlons of paragraph 183.

56,  In-response to-paragraph 134. of‘the Corriplaint, the: defendants: admlt the Solith:

f@a‘rd’li.nat Secretary .of ",S."ta_,t,e accepted the. paperwork submitfed to create the
Summerville. Redevelopmeht, Corporation and that the: emstence and Validity of the:

entlfy 15 conclus;ve 4pon the 1ssuance of ‘suclr certlf“ cate per state Jaw.

5'7*:' The Defehdants deny the. allégatioris: contained in paragraph 135 of the

-

E}'Smglal_nt_
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58, T?he; Défendants. deny the allegations contained in pa,ra;g;jraph 1’3!:“; of the
. Complaint.

59, The Djef’endaﬁt‘_s deny the allegations contained .in pa‘ragx’“apﬁ_ 137 of ‘the
Complaint. |

80. The Defendants admit what is statéd in.the minutes of the City Cz;'tirqr';il. meeting
Visicn P!ém._ Defendants deny the remaining allegations of{pa_réagr*ap‘h 138.

61. The Defendarits deny. the. allggations: c_,on'ta_i'ne‘c; in paragrébh 439 of the
Complaint, |

62. That in response to parég?aph 140 of the Cdmplaint, language telating fo the
residential homes was femoved from the Vision Plan.. This referenced h;ﬁu,sing allowed
by Zoning, not &ny fiew units. Thetefore, the deletion of this language did riot alter the

Comprehensive Plan,

63. The De%e‘hdéﬁtér deny the allégations contairied in paragraph 141 of the -

Complaint.

64. The Defendants .admit that the Town Council on July. 8, 2014 gave second
reading to-the ofdinance. upda__ti,nlg- the Cto_ha_preheﬁ‘siv'e Plan, approved ghe"RD'C’s action
adopting the Vision Plan, and authorized the Mayor to -ﬁ;‘na'lize and _nsignq. the Public-
Private Paftnetsh’ip Agreeinent which was done by the Mayor without madification of the
documents. Any remaining allegation ofpa’nagra‘ph 142 is denied.

65. " Thé Defendants deny the allegations contairied in paragraph 143 of the

CGComplaint.

10
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RR.

SS.

Uu.

VV.

WW.

obtained Town approval of the RDC's development plan, in viclation of SC Code
Section 31-10-100(g);

The RDC has contracted for it to transfer real property to the Developer in
violation of the requirements in SC Code Section 31-10-110(b) that any sale or
transfer of real property to the Developer from the RDC be “in accordance with
the redevelopment plan” and that any “sale, exchange, or other transfer, and any
agreement relating thereto, be made only after the approval of the redevelopment
plan by the Town and after public notice and award as specified in subsection ( c)
of this section”; the RDC has not created a redevelopment plan, has not obtained
the Town's approval of a redevelopment plan and has not complied with any of

the request for proposal and notice of request for proposal requirements of SC
Code Section 31-10-110(b) and { ¢);

The Partnership Agreement requires that the Town issue bonds to generate
proceeds to finance the boutique hotel project after passing those proceeds
through the RDC; that scheme violates the intention and requirements of the
Community Development Law that redevelopment pursuant to the Community
Development Law be financed by bonds issued by the RDC in accordance with
the requirements of the Community Development Law, including that the bonds
be repaid and the expenses of a redevelopment project be paid only from the
profits of the project financed by the RDC;

Plaintiff Faye Croft was not provided sufficient or required notice of the Town’s
intention to rezone property at the location where the boutique hotel project is
intended to be built, in violation of SC Code Section 6-29-760:

Defendants have violated S.C. Code Ann. § 6-29-540, in part because the Town
and the RDC have authorized new structures, public buildings and other facilities
in the Partnership Agreement, and elsewhere, without the location, character and
extent of the boutique hotel project having been submitted to the Town Planning
Commission for review and comment as to the compatibility of the proposal with
the Comprehensive Plan of the Town; and the Town Planning Commission has
failed to review and comment on that compatibility;

Opponents of the boutique hotel project have not been allowed to participate in
mediation or other good faith negotiations with the Defendants to attempt to
resolve their differences regarding the boutique hotel project;

The Town and the RDC have failed to appear before the BAR as required by

Sec. 32-176 of the Town of Summerville’s ordinances, which states in part as
follows:

“8ec. 32-176. ~ Mectings, rules and records.

117
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All governmental agencies . . . shall be required to go before the

board of architectural review in accordance with this article prior
to initiating any changes covered by this article.” (Emphasis
added.)

XX.. The Developer, the RDC and the Town have never submitted an application to the

YY.

AAA.

BBB.

CCC.

DDD.

BAR, including never having submitted the required completed application form,
required as a prerequisite to the BAR’s considering the boutique hotel project;

Defendant BAR has exhibited bias in favor of the developer and the project and
violated applicable laws, including State statutes; Town ordinances, rules,
regulations and customs; due process, equal protection and other provisions of the
United States and South Carolina Constitutions, resulting in the BAR not
performing its duties to safeguard the public interests, in numerous respects,
including but not limited to, the following:

BAR members wined and dined with the Mayor at the Mayor’s home and
otherwise engaged in impermissible conflicts of interest;

The BAR posted a sketch of the proposed design of the boutique hotel project
only 24 hours in advance of meetings, publishing inadequate information and
allowing insufficient time for the public to analyze and to be able to respond 1o
the design at BAR meetings; -

The BAR did not require and did not publish applications of developers prior to
allowing a developer to present a project to the BAR;

The BAR failed to have and to publish clear and adequate procedures;

The public has not been allowed an opportunity to examine BAR minutes timely
to verify their scope and content and to correct any errors in those minutes;

EEE. The BAR has failed to inform members of the public of the BAR's rights to lower

the height and to reduce the scale and mass of the boutique hotel project, and to
deny the developers a permit for the boutique hote! project;

FFF. BAR members do not understand and have not received sufficient training about

GGG.

their duties, options and rights; one BAR member incorrectly has informed the

public that he believes the BAR has an obligation to approve the boutique hotel
project eventually;

The BAR has not informed the public of its right to appeal BAR decisions;

HHH. Required notices were not provided to required parties, the public or the Plaintiffs,

and, if they were provided, they were so insufficient and deficient as io be
meaningless, invalid and unlawful;

118
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Iil.  On information and belief, persons involved in the boutique hotel project may
have impermissible conflicts of interest;

J1I. Various meetings, including alleged public hearings, regarding the boutique
hotel project were invalid and sham proceedings;

"KKK. As described in the First Cause of Action above; and

LLL. As described in Paragraphs 229-230 above.

268.  As a direct and proximate result of the Defendants’ violations of the substantive
and procedural due process rights of Plaintiffs, and others, and other actions described herein,
those- Plaintiffs have been damaged and will continue to be damaged by having their Fifth and
Fourteenth Amendment property and liberty rights infringed and threatened; and by having to
incur additional harm and losses, as described above, including, but not limited to, by having 10
pay and risking having to pa'y taxes for an unlawful purpose; suffering a reduction in the value of
their properties and, in some cases, the ability to rent their properties; by suffering increased
traffic, noise, flooding, obstructions of views, and other impairments to the use of property; by
suffering nominal and actual damages, as proven at trial; and by having to incur additional harm
and losses, as described above.

FOR ELEVENTH CAUSE OF ACTION

VIOLATIONS OF EQUAL PROTECTION
RIGHTS UNDER THE FOURTEENTH AMENDMENT

269. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated

herein.

270.  Plaintiffs have property and liberty interests in the properties they own at or near
the location of the boutique Hotel project or in the Town of Summerville, and in Keeping their

taxes as low as possible. Actions by certain governmental Defendants referenced herein have
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deprived, and will continue to deprive, Plaintiffs and other taxpayers and members of the public,
of their rights to the equal protection of the laws under the Fourteenth Amendment to the United
States Constitution, in numerous respects, including but not limited to the following:

A. Giving Applegate & Co., Arthur F. Applegate and others insider information not
provided to the Plaintiffs helping Defendants Applegate & Co., Arthur F. Applegate and others
10 advance the boutique hotel project to the detriment of the Defendants;

B Giving Applegate & Co., Arthur F. Applegate and others more time and latitude
to speak for the boutique hotel project that Defendants Croft, Croft Trust, Greene and Harbeson,
and others, were given to speak against the boutique Hotel project;

C. Unreasonably discriminating against the Plaintiffs by giving Applegate & Co.,
Arthur F. Applegate and others more favorable treatments under the law than the Plaintiffs and
others were given;

D.  Asdescribed in the First Cause of Action above; and

E.  Asdescribed in Paragraphs 229-230 above.

271.  As a direct and proximate result of the Defendants’ violations of the equal
protection rights of Plaintiffs and others, and other actions described herein, the Plaintiffs have
been damaged and will continue to be damaged by having their Fifth and Fourteenth Amendment
property and liberty rights infringed and threatened, and by having to incur additional harm and
losses, as describéd above, including, but not limited to, by having to pay and risking having to
pay additional and wunlawful taxes; suffering a rcciuction in the value of their properties and, in
some cases, the ability to rent their properties; by suffering increased traffic, noise, flooding,

obstructions of views, and other impairments to the use of property; by suffering nominal and
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actual damages, as proven at trial; and by having to incur additional harm and losses, as
described above.
FOR A TWELFTH CAUSE OF ACTION

TAKING OF PRIVATE PROPERTY WITHOUT JUST COMPENSATION
IN VIOLATION OF THE FIFTH AMENDMENT

272. The Plaintiffs repeat and restate the preceding paragraphs as if fully restated
herein.

273.  Plaintiffs have suffered and will suffer a taking of their private property without
just compensation by, inter alia, rézoning, having the area on or near which their property is
located declared to be a blighted or a conservation area, allowing construction noise to disturb
the quiet enjoyment of their property and other actions by Defendants.

274.  As a direct and proximate result of the Defendants’ violations of the rights of
Plaintiffs and others, and other actions described herein, the Plaintiffs have been damaged and
will continue to be damaged by having their Fifth Amendment property and liberty rights
infringed and threatened, and by having to incur additional harm and losses, as described above,
including, but not limited to, by having to pay and nisking having to pay additional and un]awful
taxes; suffering « reduction in the value of their properties and, in some cases, the ability to rent
their properties; by suffering increased traffic, noise, flooding, obstructions of views, and other
impairments 1o the use of property; by suffering nominal and actual damages, as proven at trial;
and by having to incur additional harm and losses, as described above.

IV. RELIEF REQUESTED

WHEREFORE, Plaintiffs request that this Court grant the following relief in addition to

any other relief which this Conrt deems just and proper:

A. Grant & Declaratory Judgment declaring that:

I21
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(1

(2)

(3

4

(5)

(6)

Q)

(8)

©)

(10)

The Town of Summerville violated Article X, §8 5 and 11 of the South
Carolina Constitution when it authorized the spending of public funds, and
spent public funds, for a privately-owned hotel project;

The Town of Summerville violated Article X, §§ 5 and 11 of the South
Carolina Constitution when it entered into a contract indemnifying private
interests against pecuniary losses;

The Town of Surnmerville expended public funds for private purposes and
pledged the State’s full faith and credit for private purposes in violation of
the South Carolina Constitution, when it entered into and implemented the
PPPA with Applegate;

The entire Public-Private Partnership Agreement, each provision thereof,
and all agreements attached thereto and associated therewith, violate the
Constitution of the State of South Carolina;

The entire Public-Private Partnership Agreement, each provision thereof,
and all agreements attached thereto and associated therewith, are and
always have been ultra vires, unlawful, null and void ab inilio, having no
and never having had any force or effect;

The content and previous manner of implementation of the Public-Private
Partnesship Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate the South Carolina
Community Development Law:

The content and previous manner of implementation of the Public-Private
Partaership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate the South Caroling Local
Government Comprehensive Planning Enabling Act of 1994;

The content and previous manner of tmplementation of the Public-Private
Partnership Agreement, each provision thereof, and all agreements
attached thereto and associated therewith, violate procurement and other
ordinances, rules, regulations and customs of the Town of Summerville;

The Request for Proposal published by the Town regarding the boutique
hotel project, referenced above, violates state and Town procurement and
other laws and, therefore, is null, void ab initio and unenforceable;

The award by the Town and other Defendants of 4 contract in response to
the Request for Proposal regarding the boutique hotel project, referenced
above, is illegal, null, void and unenforceable:

(I1) Defendants have violated the South Carolina Constitution:
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(12) Defendants have violated the United States Constitution;

(13) Defendants have violated the South Carolina Freedom of Information Act;

(14) Defendants have violated the Community Development Law;

(15) Defendanis have violated the South Carolina Local Government

(16)

Comprehensive Planning Enabling Act of 1994,

Defendants bave violated state and Town procurement laws; and

(17) No blight or conservation area exists at the location of the Hotel projcet.

B. Grant a Permanent Injunction Order immediately enjoining, restraining and

prohibiting the Defendants, their agents, employees, and any other persons acting on their behalf

or in concert with them, directly or indirectly, until further Order of this Court, from:

()

(2)

3

1C))

)
(6)

)
@)

Implementing in any way, including paying, directly or indirectly, any
money pursuant to, the Public-Private Partnership Agreement, any
provision thereof, and any agreement attached thereto or associated

therewith;

Implementing in any way, directly or directly, the award by the Town of
Summerville and other Defendants of a contract in response to the Request
for Proposal regarding the boutique hotel project, referenced above;

Violating the South Carolina Community Development Law;

Violating the South Carolina Government Comprehensive Planning
Enabling Act of 1994

Violating the South Carolina Freedom of Information Act;

Violating procurement and ordinances, rules, regulations and customs of
the Town of Summerville applicable to development;

Violating the First Amendment rights of the Plaintiffs;

Violating the substantive and procedural due process rights of the

Plaintiffs guaranteed by the Fifth and Fourteenth Amendments of the
United Statcs Constitution;
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)

(10)

Grant a writ of mandamus requiring:

)

(2)

Violating the equal protection rights of the Plaintiffs guaranieed by the
Fifth and Fourteenth Amendment of the United States Constitution; and

Any and all other such acts as this Court deems appropriate for injunctive

That the RDC allow the public to inspect all books and records of the RDC,

as required by Sections 31-10-160 and 30-4-55 of the Code of Laws of
South Carolina; and

That the Town and all its subdivisions, agencies and organizations
promulgate and implement rules and regulations as required by law, and
otherwise to perform mandatory duties required by law;

To grant Plaintiffs their costs and attorneys’ fees under S.C. Code Ann. § 15-77-

300 ff, the Freedom of Information Act and any other applicable law; and

To grant such other and further relief as the Court deems just and proper.

Res?ctfullz suﬁmw

W. Antirew Gowder, Jr., (S.C. Har #7895)
AUSTEN & GOWDER, LLC

1629 Meeting Street Road, Suite A
Charleston, South Carolina 29405

Phone: 843-727-2229
andy@austengowder.com

Counsel for Plaintiffs.

Michael T. Rose, Esquire (S.C. Bar #4910)
MIKE ROSE LAW FIRM, PC

406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

mike @mikeroselawfirm.com

Counsel for Plaintiffs
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JURY TRIAL DEMANDED
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Certificate of Service '

The undersigned hereby certifies that a true copy of the Second Amended Complaint has been

served upon opposing counsel by mailing a copy properly addressed with sufficient postage

affixed thereto this 14th day of June, 2018 to:

Tim Domin

126 Seven Farms Drive
Suite 200

Charleston, SC 29492-8144

G.W. Parker
200 S, Main Street
Summerville, SC 29483
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Assistant to W. Andrew Gowder, Jr. Cg
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STATE OF SOUTH CAROLINA.

COUNTY-OF CHARLESTON .

Faye P. Croft, Personally. and as Trustee of |

the James A. Croft Trust; James A, Groft
Trust; William A: Harbeson Heyward G.
Hutson; PeterM: Gorman; James: Stepher
‘Gféene, Jr., Brian Peacher Summerville
Preservation 800|ety and Dorchester
County Taxpayers Assoc:latlon

Plamtlfrs

VS.

Town. of Simnierville; William: C, Colliis; in
his capacity as Mayor; Terry.Jenkins,
Aaron Brown, Walter Bailey, Wifliam
MelIntosh, Kima: Garteh-Schmidt and
Robert Jackson, in their capacities as
miembers of Town Council; Town:-of
Summerville Redevelopment Corporation;
Town of Summerville Plannmg
Commission; Town of Summierville Board
of Architectural Review; Applegate’& Co.;
The Dorchester, LLC; and Arthur H.
Applegate -

Defendants:

IN THE COURT OF COMMON PLEAS
IN THE NINTH JUDICIAL CIRCUIT -

CASE NO.: 2014-CP-10-7739

DEFENDANTS’ TOWN.OF
SUMMERVIELE; WILLIAMC COLLINS;
TERRY JENKINS, AARON BROWN,
WALTER BAILEY, WILLIAW

MCINTOSH, KIMA GARTEN-SCHMIDT,

'ROBERT JACKSON, TOWN OF
SUMMERVILLE REDEVELOPMENT:

" CORPORATION, TOWN OF
SUMMERVILLE PLANNING
COMMISSION AND TOWN OF

SUMMERVILLE BOARDOF
ARCHITECTURAL REVIEW, ANSWER
"TO.PLAINTIFFS’ COMPLAINT
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On: behalf of the Town of'Su'mmé'_rville;, its duly-elected Mayor and City Council,

its. Board of ‘Architectural Review, its Planning Commission,, and the Sumimerville

respond as follows.:

- Redevelopment Corporation, the Defendants responding to ‘the Complaint of the

Plaintiffs would st_a'_te; as follows colleclively -as indicated and separately as indicated
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1. That the altegations of paragraph 1 of the Complaint are cohcliisions of law,
which need not be admitted or'denied. However, the Defendants den)mg that the Plaintiffs

havie brought forth ahy proper reasons to halt the project.

2. That the allegations of paragraph. 2 of the Complaint. are: conclusions ‘of law,

which néed not be 'a'd'init_fed or denied. HoWever, the Défendants deny that the Plaintiffs
have brought forth any proper reasons to halt the project.

3. That the allegations of paragraph 3 of the Complaint ate conclissions of law;
which need not be'admitted or de‘ni’é_d_. However, the Defenda‘nt's deny that the Plaintiffs
have br;)ﬂght forth any proper reasons to halt the pl’OjBC{,

4  The Defendants deny the 'a)llegat'i'é‘;ns c‘ontained in paragraph 4 of the Compfaint.
5. In response {0 paragraph 5 of the Complaint ;and: upon information and belief,
Croft may have some connection to a trust which own; a rental property at 214 West
Richardson Avenue which. is across the street from a portion of the project. However,
she. does not live at the location and upon information and belief, lives: outside of the
Town of Summeryville,

8. Thef Defendants lack sufficient information to form a belief as. tc;‘ t};e allegations of
paragraph 6 of the Coinplaint and &ccordingly denies the same.

7. In‘response to Ip‘arégraph"-? of the: C'omplaint'an_d'_U'pon-.fnfo;_mation and belief, the
Summeville Preservation Society is a non profit entity cotriprised of mémbers; including
Qne-:or more the of the. defendants, upon information .and belief, 'th_e".-SAummerviH'e

Preservation Sdciety_ members have nof voted to undertake this legal action.
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8.  Inresponseto paragraph 8 of the Complaint;and upon informatior, arick belief, the’
Dorchéstal County Taxpayers Association is a non-profit corporation.  That these

Deféndants lack sufficient information as to the remaining allegations-of paragraph 8.

9. The Defendants admit this Plaintiff lives in the Town, but deny the remaining
allegations contained in paragraph 9 of the: Gomplaint; -

10 The Defendants admit this Plaintift lives fn the Town, but deny-the. remaining
allegations contairned in paragraph: 10 of the. Complaint.

© 1. That the Defendants; upon information and belief, admit that Mr, Gorméan is a

resident and taxpayer of the Town of Sumimerville, but denies that there is any entity”
called the East Historic District Givie: Association filed with'the South Carolina Secretary: -
of State or known to bossess any status from the Internal Revenue Service.

x

12.  The:Defendants, tpon information and belief, admit: this PIgintif is a resident of

the Town, but deny the remaining allegations contained in paragraph 12 of the

Complaint.
13. In response to paragraph 13 of the Complaint.and’ upon mformatlon and belief,

Preacher is a resldent of- Summervile; but these ‘Defendanis: deny he hassstandlng {o

plFS& one. 6r miore. causes of action alleged.

1

14. . The Defendanis deny the allegations contained in: paragraph 14 of the

. Complaint.

15. The Defendants: deny the allegations contained in paragiaph 15 of ‘the
Complaint. ‘
16,  The Defendants deny: the. allegations contamed in paragraph 16 of the

RCA 0571



17.  The Defendants deny the allegations contained in para.igraph' 17. of the

Complaint,

18.. The Defendants admit the allegations contained in paragraph 18 of the

Complaint.

19. In response to paragraph 18 ‘of the Complaint, the Town of Su’rnm_ef’vi[}e

‘Redevelopment Corporation admits it is. an enfity recognized by the S‘buth Carolina

Secretary of State and formed pursuant to South Carolina Code § 31-16-10 et seq.

20. The

Complaint.

21. The

Complaint.
22. The
Complaint.
23. The
Complaint.
24. The

- Complaint.

. 25 The:

Con;-xplaint. '

26. The
Complaint.

27. The

Complaint.

Defendants admit the allégations contained in paragraph 20 of

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

admit

admit.

admit

admit

adn#fit

a‘dfnit’

‘_admit

the

£

the

the

the-

the

the

the
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allegations

allegations

allegations

allegations

dllegations
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containgd
contained
contained
contained
contained
contained
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in
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22

24

26
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28. That the allegations of paragraph 28 c)_f"th‘éc-Gonﬁplaint are- conclusions of law

‘which need not be admitied or denied. If said response is. required, the same are

denied.

29; The Defendants admit' the allegations contained in paragraph 29 of the

Complairt. .
30. The Defendants admit the allegations contained in paragraphi 30 of fhe
Coriplaint. .. : S .,

31, In response fo paragraph 31 of the. Complaint, these Defendants adrnit the

. Planning Commmission is. an- organization created pursuant to state. law and Town

ordinance.
32.  Inresponse to paragraph 32 of the Gomplaint, thése Defendants.-admit the Board
of Architectural Review was created pursuant to state law-and Town ordinance.

33: That.these Defendants admit that their activities are governed by -state, federal

and local law, but'denies paragraph 33 as 'stated:

34. That the allegations of paragraphs 34-70 are allegations of law which need not be
admitted or denied. To the extent a response is required, the' Defendants would crave: |
reference to the full-text of the various provisions of the: South Carolina Constitutional

and statues. _ .

35.  The Def;andants deny the allegations.- contaihed in paragraph "71 ' of thej
Complaint. ‘

Sé; . In response to paragraph-TZ-f of the Complaint, the Defeﬁd'aﬁ"cs -admit thaf-* a
“PL_J,BL]C‘—ERIVATE RPARTNERSHIP AGREEMENT” was 'signed on July 9, 2814 after an

appropriate and lawful vote: by the elected City Council and the newly created
. . . 5 -
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;_Sunmmen},iile- 'Rede.-\!.el_qpnient Corporation.  The: agregfnen’t sets for reasonable terms
‘which will facilitate a boutiqué hotel with a town-owned 'cohference[meéﬁ,gg: space and
town-owned parking garage. |
37. In response: ‘to_par_agr;aph 73 of the Complaint, the De’f_endants;would_ crave
reference to the ferms of the “PUBLIC-PRIVATE PARTNERSHIP AGREEMENT" and
.‘attaChme_nt in re's‘p'oﬁding to allegations 73-100."

38.  Intesponse fo paragraph 101 of the ‘Compl'ainf and upon information and belief,
The Dorchester, LLC had filed its paperwork with. the Secretary of State and was, at.a
minimum a defactd corporation at the time the paperwork was signed.

39. In response to paragraph 102 of the Complaint, the Defendants deny the
allegations; of paragraph 102 as stated because the RDC: has filed for 501(c)(4) with the
IRS.and is merely awaiting: paperwork. |

40. That the deféndants would cravé reference: to the ferms of the *PUBLIC-

PR’IVATE PARTNERSHIP AGREEMENT” and attachment in respending to allegations”

103118 of thie. Gomplaint. |
47:  In response to paragraph 119 of',t_h‘.e: Gor.nplain“t, Defendant Gollins admits that-‘
When he ran for Mayor- in 2011, he rari on’ a platiorm which included; among other
ideas, éneouﬁéging a boutique hotel fo open in' downtown Su'm"‘rnerville;n Since. that
t'im'e_,_ he’.‘aQImits he has ‘worked as Mayor to encourage construction of such. a hotel as
well.as iomeet the r;eed for rentable rﬁéetih;j ‘space ?s_uitabAle f_o} business -e‘Verits-gs’ well
as social event such 'a‘S‘;Nedding's;:anniversaries and-.ﬂ;e like. He-denies the }emdining‘

allegations of paragraph 119. -
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42.  That the Dc—:_fenda_,nts admit only that they have participated in lawful executive
sessiohs and ény:fﬂ_rthe_r a]leg‘atio-_nsof paragraph 120 are denied.

43, -In_ ,re‘spons_"tle"to paragraph 121 of the QOmbIaiqt, Defendant Co!liﬁs admits that he
cohsulted with Sé,\fe_r"_al -di_fferent devefopers in an effort fo fulfill 2 campaign promise to

encourage the establishment of a boutique hotel in downtown Summerville. That these

;o d,iSC'L;ssiOns included the land owned by the Towrn of Summerville. near the intersection

o West Richardson -and Cedar,

44. That the Deféendarits deny the allegations io par-agr';aph 122. The Lawrence
Group was hired .t‘o aséié’t gathering public inp-ut and to help prepare a “Vision Plan” to
assist’ in making. wise- planning decisions, i many areas of the Town of Summenville.,
The work of the' Lawrence Group: included planning, ideas telated to infrastructure,
recreation, bike: e:z_n,cj: pedestrian access, and iﬁgluﬁed ideas fgr' numerous areas

4

including the new Sheep Island Parkway ared, the Oakbrook area, Hutchinson Square,

the Sawmill Brach. Trail, and downtown. The Vision Pian would Jater win the

“Outstanding Planning Project” award for a large jyfisdicﬁon from the South Carolina
Chapter of the American ‘PlanningﬁAsSQci_atig'm (SCAi?-A)’,

45, Inresponse to paréigraph 123 of the Complainit, the Town of Summerville admits
that it did publish a réquest for pioposals in the Postand Courier soliq‘iji,nggp'ropb;;als_
fto;n: developers. The Town craves reference to the ;e;(at-;'t :l'a_n‘QUage” of the: RFP which

did not expressly request nor prohibit residential units in conju‘n_ctidn with & boutique -

hotel.
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46, That the Town of Summerville admits that only one -p__roposéljl was submitted and
it was by Defendant Applégate & Co. That all remainirig allegations -of paragraph 124

are.denied:

47.  Inresponsé to paragraph 125 of the Goniplaint, these Defendants lack sufficient’

infarmation to admit or deny the mental impressions of Applegate: Howéver, it deniés
that there was any illegal activity in regards to the solicitation of bids, .

48,  Inresponse to paragraph 126 of the Complaint, the terms of the Applegate & Co.
submission speak for themselves and referen,ce--is made to the provisions ;)f that
document. -

49. That the defendants deny the allegations of paragraph.127 of the 'Co[ﬁp!ain't._

50. That the Town of Summerville admits that it undertaok various efforts to include
ljzntrodufcing the first reading of certain o‘rdinénces and to lawfully receive legal advice.
Any remaining allegation of paragraph 128 Is denied.

51.  That the Town of Summerville did have a properly noticed City Council meeting
on May 28, 2014 at which the Summerville. Redevelopment Cf,orpora’tionv was created.
Any remaining allegations of parag‘.raph 129 are denied.

52. In response 1o paragraph 130 of the b.ornplaint; the Town of Summerville held &

properly hoticed meeting to discuss thé Visiont Plah, A large.group of citizens attended:

and the document was made available on the Town's website www.summerville.sc.us.

53.  In responsé ‘to paragraph 131 of the Complaint, the Plannifig Conmmission’s

notice of.public hearing was oni June 1, 2014 and provided notice to the public that the

Town would hold a hearing on the Vision Plan and the proposal to adopt the Vision Plan

as an amendment to the Comprehensive. Plan. The Vision F‘l_an dealt with a variety of
.8 )
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-areas and ¢onderns ficluding transportation, infra-structurs, Bechomic devélopment ina

variety of areas of the Town inr-:il,udimg Sheep Island Road, Oakbrook and Downfown..

+

- Thé: Vision Plan did «contain numerobs refeferices to -a boutigue hotel as an

‘;ad,ygnf‘a_geousgd@yejgpmen’t;opportunity for. downtown Summerville and covered several.

maps showing a “Boutique Hotel” and “Mixed; Use Boutigue: Hotel Project” for this site.
54, In response to :pqré'graph 132 of the: Gomplaint, the Vision' Plan was posted to
the Town’s website dsia dnaﬁ, . 'Fhea Visjon: Plan was: Jisted as -;a;. draft until it was
accept;d by City Council by way of an ordinance adopting the Vision, Plan. It was also
available/forinspection at Town Hall as specified in:thenotice:

55. The notice indicated the. documenis were available: for inspection ai Towr Hall.
That Deferidants admit that on Jne 11, 2014 Town Coungit gave first reading to' an
orditiance tol.adopt the Vision Plart 4§ an tipdate to the! Comprehensive: Plan. The

Defendants deny this was confusing, inarticulate, insufficient, or inadequate. to inform

the:public. That the Deferidants defiy. that there: was' an inadequate: opportunity to

-

ré'_\;ijew- and understand the Vision Plan, That Defé’hdaht’s,'deny the' remaining
allegations of paragraph 133. ?
56. i‘nt response to-paragraph 134 Of:thé Complaint, the defendants: adh’ljt;'i_]'}e-SOU’[]_'l‘
Carolina ‘Secretary of ‘State accepted the paperwork submitfed fo create the -
Summerville. Redevelopment, Corporation -and that the- existerice and Validity of the:
entity is'conclusive upon the -is_s'.tlfan‘c:e':o!f‘;s_uch".c_e‘rtiﬁ,c.ate' per stafe law.

57. “The Defendapts deny the. allegations :i_:onta’tn,e.d in paragraphi 135 of the

—G'c;m‘plai_ni
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58. 1:he- Defendarits. deny the allegations contained in pa'rai;raph '1’36; of the
, Complaint. | 1

59. The Defendarits deny the allegations contained .in paragraph 137 of the
Complaint. | '

B0.  The Defendants admit what is stated in. the minutes of the: City ‘Council meeting

and that RDGC passed a resolution adopting a ‘fedevelopmeﬁt plan ‘which includes the. -

Vision Plan. Defenidants deny the remaining allegations of paragraph 138.

61. The Defendants deny. the allggations c__c_mtailneci in ;j‘arag__rébh 139 of the
Complaint. |

62. That in responhse to p'arf;ig'raph 140 of the Complaint, language felating to the
residential homes was removed from the Vision Plan.- This referenced ?h.;'u,singrallpwed
by Zonind, not any new units. Thetefore, the delétion 6f this language did hot aiter the

Comprehensive Plan.

63. The De;‘,éhd“a'ﬁfté; deny the: allegations contaided in paragraph 141 of the -

Complaint. M

B64.. The Defendants, admlt that. the Town Council on July. 8, 2014 ‘gave second
reading to-the-oidinarice updatmg the Comprehenswe Plan, approved the RDC's action
.-ado_p_tmg the. Visian: -Plan,. and authorized: the. Mayor fo fi nallze and _51_gn_. the Publ.l_o*-
Private Partnefship Agreement which was tdone by:the Mayar without modification of the
documents. Any remaining allegation oﬁ_p_ar_agraph 142 is denied.

B5. The Defendants deny the alleg’qtiOns contained i paragraph '14_3; of the

Complaint. : . S | ‘o

10
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66. ° The Defendants deny thé allégations contained in paragraph 144 of the
Complaint: ; | ‘
67. The Defendants deny the allegations 'contaih‘éd} in paragraph 145{ of the
Complaint.' . ‘

68. The Defendants deny the allegations contained ‘in paragraph 146. of the

Complaint. The Vision Plan contained numerous refereﬁées to a boutique hotél as an

.advantageous development opportunity. for downtown Summerville and numerois maps,

- showing @ “Boutique; Hotel" and “Mixed Use Boutigue Hotel Project” on this: very site.

The'Vision Plan was modified to meet the requirements of a redevelopment plan which
was then adopted pursuant to state law. |

B9. The Defendants deny the allégdtions contained in paragraph 147 of the
Complaint.

70, Thatthe Defendants ’deﬁy‘-théaallegatipns of parégr'e;‘ph 148 as stated. Chairman
Dixon réad rerharks similar to those maﬁe at BAR meetings in jurisdictioris across the
state reminding _tﬂe; public that the role of the BAR caricerns the aesthetics, of the
praject. o | |

71, Insesponsefo paragraph 149 of the Complaint, the Defendants admit &Ir'oﬁ' was
issued notice of-the-Navember 3,2014 meeting of the BAR:

72.. Th:eﬁ'[_)éfer]{;ianis admit the B'Ai'\‘ held a second meeting at which time "the
applicant is given'an opportunity to present their apﬁﬁ!i‘paﬁgn-and the public was given an

opportunity to comment. Any remaining alledations of paragraph 150 ars;denied.

73. The Defendants deny the allegations contained in parag'rap_-h' 151 of. the

Complaint:

L

11 .
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74.  That the Defehdant Collins and Town admit they _arrangéd for a meeting to be
held to discuss the hotél project. That both proponen’[S‘r and opponents of the project
spoke atthe meeting. Any remaining allegations ofpara;g;raﬁh. 152 are’denied.

75. Inresponseio 'pa_rg_graph 153 of the Complaint, it is admitted that the RD.C held a
me’réting to review the conceptual plans for the Dorchester Project as was appropriate.
76. In résponse: to .parag‘ra[:;h 154 of the Complaint, the Defendants admit upon
jnfo.rmatifugn. and beliefthat Applegéte & Co.-and/or The Dorchester, LLC took out an ad
soliciting buyers. Upon information and belief, it is not inf;proper for a developer to
advértise for and seciire commitments for a project in advance of construction and‘in
advance of final BAR approval.

77. The Defendants deny ‘th_e allégatibns' contained. in paragraph 155 of the
Complaint.

78, The. Defendarits deny the allegations contained in paragraph 156 of the
Comiplaint..

79. The Defendanis deny the allegations c,o;'ltained in paragraph 157 of the
Complaint.. _ - .
80. The Defendants: deny the gl'!egaﬁ.ons contained in paragraph 158 of the
Complaint.

81. The Defendants deny the allegations contained in paragraph 159 -of the
_Complaint.

82. ‘The Defendarts deny the allegations pontainéd in paragtaph 160 of the

¥

Cdmiplaint.

12~
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88. 'The: Defendants deny the: allegations contained i

83. The Defendants deny the allegations contdined in paraéﬁ'raph 161 of the

Complaint,

84. The Defendants deny ths allegations contaifigd in pardagiaph 162 of the
Comiplaint.

85. The Deferidants deny the allegations. contained ifi paragraph 163 of. the

‘Complaint.

. 88, The Defendants deny the allegations: containgd in paragraph 164 of the

+

Complaint.

87. The Deferdants dery theé allegations contdined in paragraph 165 of the

Complaint, - -

jm

- ‘pafagraph 166 of thé
Complaint: ' |
89. The:Defendants deny the allegatioris: contained in paragraphs 168 through 194 of

the: Qb_mpl_aiht;:

90. That the Deféndants each deny each and every allegation: of portior theréof

which is not specifically admitted by them.

FOR A FIRST AFRIRMATIVE: DEFENSE
' (ImproperVenue)

. 9. " "That the, plaintiffs have filed this case in.the Coupty of Charléston which is an-

‘improper -and unusual selection censidering: the project jitself-is located. in. Dorchester

&

County and. staté law provides that matters felating to “the-detéfmination iri‘;any form of

fﬁ_e; right:or interest, and for,injuries. to .ré_,ai property” befiled in the county _where—"the:reél‘f-

estate s located. :S.C. Code § 15:7-10. In addition, state law’ provides for venue in the:

13
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County where the case-arose in any case involving public officials. See S.C. Code §16-
720, '

‘FOR A SECOND AFFIRMATIVE DEFENSE
(12(b)(6)) ‘

92. That the Complaint fails to state a cause of action upon which relief may be

granted and shou[d bé dismissed.

FOR A THIRD AFFIRMATIVE DEFENSE
(Certificate of Incorporation)

:93. That any challenge to the existence of the. Summenville: Redevelopment
Corporation is barred by S.C. Code § 31-10-30(d) as the Sécretary .of State considered
the’ paperwork and issued a Certificate of Incorporation which is conclusive as to the

issue under state lawv.

FOR A FOURTH AFFIRMATIVE DEFENSE
(State of Limitations/Untiméaly)

94.  That portions of this action are untimely as they were not initiated within 60 days
pursuant to S.C. Code § 6-29-760.

FOR A FIFTH AFFIRMATIVE DEFENSE
{Failure to Properly Appeal).

]

95. That state _Ia\);';b.r,qvides a method to timely appeal decisions .of'the BAR and that
isthe Plaiﬁtif%s“exdlUSiVe remiedy for any, alleged in;prop’er' action of the: BAR. That the
) Plaintiffs have falled to take proper steps to appeal the décision of the BAR and
accordingly, matters coricerning the BAR are not properly before the Court.

FOR A SIXTH AFEIRMATIVE DEFENSE
(Lack of Standirig)

96. . That the Plaintiffs lack standing to pursué ore or'more cauées of action claimed.

. 14;
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FOR A SEVENTH AFFIRMATIVE DEFENSE

(Laches)

-9 97.  That the Plaintiffs’ relief should be barred-by the legal doctrine of L.aches.

Charleston, South Carolina

Jaruary 29, 2015

TlmothyA Domin

CLAWSON and STAUBES, LLC

126 Seven Farms Drve, Suite 200
Charleston, South Carolina 29492-8144
Phone: (843) 577-2026 ' '
Fax: (843) 722-2867

Email: idomin@clawsonandstaubes.com

G. Waring Parker

G, Waring Parker Law Firm, LLC

518 W. Carolina Avenue

Summerville, 8C 29483-6632

Phone: (B43) 821-7323

Fax:  (843) 821-7097

Email: gwaringparker@beilsouth.net

Attomeys for Defendants, Town of Summerville;
William C. Coflins, in his capacity as Mayor;, Terry
Jenkins, Aaron Brown, Walter Baijley, William
Mclntosh, Kima - Garten-Schmidt and Robert

Jackson, in their capagities as membeérs of Town

Council; Town of Summervile Redevelopment
Corporation; Town' of -Summerville Planning
Commission; Town of Summervile Board of
Architectural Review

15
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CERTIFICATE OF SERVICE

. The undersigned hereby certifies that a frue copy of the fo'regding pleading(s) has been
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STATE OF SOUTH-CAROLINA
COUNTY OF CHARLESTON

Faye:P. Croft, Personally arid as Trustée 6f
the James A. Croft Trust; James A.Croft
Trust; William A. Harbeson; Heyward G.
Hutson; Peter M. Gorman; James Stephen
Greene, Jr., Brian Péacher; Robert Klinger,
Mary Becker South Carolina Public Interest
Foundation; Summeiville Preservation
Society; and Dorchester County Taxpayers
Association, individually, and on behalf of all
others similarly situated,

Plaintiffs,
VS.

Town-of Summerville; William C. Collins, in-
his capacity as Mayor: Terry Jenkins, Aaron
Brown, Walter Bailey, William Mclntosh,
Kima.Garten-Schmidt and Robert Jackson,
in their capacities as members of Town’
Caimeil; Town of Summeérville
Redevelopment Carporation; Town of
Summerville Planning Commissién; Town of
Summerville Board of Architectural Review;
Applegate & Co.; The Dorchester LLC; and
Arthur H. Applegate

Defendants.

IN THE COURT OF COMMON PLEAS
IN THE NINTH JUDICIAL CIRCUIT

C:A.NO.: 2014-CP-10-7739.

DEFENDANTS’, TOWN OF
SUMMERVILLE, WILLIAM C. COLLINS,
TERRY JENKINS, AARON BROWN,
WALTER BAILEY, WILLIAM MCINTOSH,
KIMA GARTEN-SCHWMIDT, ROBERT
JACKSON, TOWN OF SUMMERVILLE
REDEVELOPMENT CORPORATION,
TOWN OF SUMMERVILLE PLANNING
COMMISSION AND TOWN OF
SUMMERVILLE-BOARD OF
ARCHITECTURAL REVIEW, ANSWER
TO PLAINTIFFS’ AMENDED COMPLAINT

On behalf of the Town of Summerville, its duly elected Mayor and City Council, its

Board of Architectural Review; its Planning Commission, and the Summerville

Redevelopment Corporation (collectively “Defendants”), responding to the Amended

Complaint of the Plaintiffs, collectively as indicated and separately as indjcated, would

allege and state as follows:

1. The allegatiohs of paragraph 1 of the Amended ‘Complaint are conclusions. of faw,

which need not be admitted or denied. However, Defendants deny that Plaintiffs have

brought forth any proper réasoris to halt the project.

1.
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2. The allegations of paragraph. 2 of the Amended Complaint are conclusions of law,
which need not be admitted 6r denied. However, Defendants deny that Plaintiffs have
brought forth any proper reasons to half the project.

3. The allegations of paragraph 3 of the Amended Complaint are conclusions of law,
which need not be admitted or denied. However, Defendants deny that Plaintiffs have
brought forth any proper reasons to halt the project.

4, Defendants deny the ailegations of paragraph 4 of the Amended Complaint.

5. Defendants admit, upon information and belief, the allegations of paragraph 5 of the
Amended Complaint only insofar as they allege that Croft may have some connection to a
trust which owns a rental property at 214 West Richardson Avenue, which is across the
street from a portion of the project. However, she does not live at the location and upon
information and belief, lives outside of the Town of Summerville. The remaining allegations
of paragraph 5 are denied.

B. Defendants lack sufficient information to form a belief as to the allegations of
paragraph 6 of the Amended Complaint insofar as they pertain to the existence of a trust,
and accordingly deny the same. Deferidants deny the remaining allegations. of paragraph 6.
7. In response to paragraph 7 of the Amended Complaint and upon information and
belief, the Summerville Preservation Society is a non-profit entity comprised of members,
including one or more the of the defendants. Upon information and. belief, the Summerville
Preservation Society members have not voted to undertake this legal action.

8. In response to. paragraph 8 of the: Amended Complaint and upon information and
belief, the Dorchester County Taxpayers Agsociation is a lnon-pro_ﬁt,corporation. Defendants
lack sufficient information as to the remaining allegations of paragraph 8 and therefore deny

same.
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9. In. tesponse to paragraph 9 of the Amended Complaint and upon information and
belief; the South Carolina Public Interest Foundation. is a non-profit-corporation. Defendants
lack sufficient information as to the remaining allegations of paragraph 9 and therefore deny
same..
10.  Defendarits admit, upon information and bélief; that Mr. Harbeson lives in; the Town,
but deny the remaining allegations of paragraph 10 of the Amended Complaint.
11.  Defendants admit, upon information and belief, that Mr. Hutson lives in the Town, but
deny. the remaining allegations of paragraph 11 of the Amended Complaint.
12.  Defendants admit, upon information and belief, that Mr. Gorman lives in the Town,
but denies that there is any entity called the East Historic District Civic Association filed with
the South Carolina Secretary of State or known to possess any status from the Internal
Revenue Service. Defendants deny the remaining allegations of paragraphi 12.
13.  Deféndants admit, upon information and belief, that Mr. Gréene lives in the Town,
but deny the remaining allegations of paragraph 13 of the.Amended Complaint.
14. In response to paragraph 14 of the Amended Complaint and upon information and
belief, Mr. Preacher is a resident of Summerville, but these Defeéndants deny he has
standing to pursue ong ot more causes of action alleged.
15..  In response to paragraph 15 of the Amended Complaint and upon information and
belief, Mr. Klinger is a resident of Summerville, but these Defendants deny he has standing
to pursue one or mofe causes of action alleged.
16.  In response to paragraph 16 of the: Amended Complaint and. upon information and
belief, Ms. Becker is a resident of Summerville, but these Defendants deny she has.
standing to pursue one or more calses of action alleged.
17.  Defendants deny tﬁe allegatiofis of paragraph 17 of the Amended Complaint.
18.  Defendarits deny thé allegations of paragraph 18 of the Ameénded Complaint.

3
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19.  Defendants deny the allegations.of paragraph 19 of the Amended Complaint.

20.  Defendants deny the allegations of paragraph 20 of the Amended Complaint.

21.  Defendants-deny the allegations-of paragraph 21 of the Amended Complaint.

22;  Defendants-admit the allegations. of paragraph 22 of the Amended Comiplaint.

23.  In response to: the allegations of paragraph 23 of theé Amended Complaint,

deny any allegations incorisistent therewith.

24,  The Town of Summerville Redevelopment ‘Cforporétibh admits only so much of the

allegations of paragraph 24 of the Amended Complaint as allege it is. an -entity recognized

by the South Carglina: Secretary of State and formed pursuant to South Carolina Code § 31-

10-10 et seq.

25,  The:Town of Summerville Redevelopment Corporation admits only so much of the

allegations .of paragraph 25 of the Amended Complaint as allege it is an entity recognized

by. the South Carolina Secretary of State and formed pursuant to South Carolina Code § 31-

10-10 et seq.

26. Defehdants admit the allegations of paragraph 26 of the Amended Cornplaint.

27.  Defendants admit the allegations of paragraph.27 of the Amended Coimplaint.

28. Defendants admit the allegations of paragraph 28 of'the Amended Complaint.

29. Defendants admit the allegations of paragraph 29 of the Amended Complaint.

.30. Defendants admit the allegations -of paragraph 30 of the Amended Complaint.

31,  Defendants admit the allegations of paragraph 31 of the Amended Complaint.

32.  Defendants admit the allegations. of paragraph 32 of the Amended Complaint.

33. Defendants admit the allegations. of paragraph 33 of the Amended Complaint,

34.  The allegations of paragraph 34 of the Amended Complaint are conclusions. of ]aw

which need not be admitted 8r denied. If a response is required, the allegations are denied.
4
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35.  Defendants admit the allegations of paragraph 35:6f the-Amended: Complaint.

36.  Defendants admiit the allegations of paragiaph 36.of theé. Amended Complaint.

37.  Inresponsé to paragraph 37 of the. Amended Complaint, these: Defendants admit the
Planning Commission is an organization:created pursuant tg state law and. Town ordinance.
38.  Inrésponse to paragraph.38 of the Amended Complaint, these. Defendants-admit:the
39.  Defendants admit.the allegations of paragraph 39 of the Amqnd'ed Complaifit.

40.  Defendants admit only so much of the allegations of paragraph 40 of e Ariended
Complaint. as allege that Price-is a-miember of thé BAR. The remaining allegations of
paragraph 40 are denied. |

41,  Defetidants admit only--:éo much of the allegations of paragraph 4% of the Amended
Complaint as allege that Huggins is a- member of the BAR. The remaining allegations: of
pa[ag,r';aph 41 are depied.

42.  Defendants admit only so much of the allegations -of paragraph 42 -of the Amended
Complaint as allege that Robinson is: the Town's Director of Planning. & Economic,
Development. The remaining allegations of paragraph 42 are denied.

43;  Defendants admit the allegations of paragraph-43 of the Amended Coriplaint..

44..  Defendants admiit the allégations of paragraph 44 of the Amended Complaint.except
she is'not th.é purchasing agéefit-except fortemporarily handling those duties. fim November
21,.2014 until the new purchasing agent Waé' trained to start.

45. These Defendants iadmi_t_‘that'their-- activities are governed by state, federal and local

law, but deny‘the.allegations of paragraph 45 as stated.

46, The allegations of paragraphs.46 through 97 are allegations of law which need not

be -admitted or denied. To the extent a response is required, these Defendants would ‘crave
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reference to the full text of the various provisions of the South Carolina Constitution, South
Carolina Code, Regulation, and Ordinance cited therein,

47.  Defendants deny the allegations of paragraph 98 of the Amended Complaint.

48.  Inresponse to paragraph 99 of the Amended Complaint, the Defendants admit that a
“PUBLIC-PRIVATE PARTNERSHIP AGREEMENT" was sighed on July 9, 2014 after an
appropriate and lawful vote by the elected City Council and the newly created Summerville
Redevelopment Corporation. The agreement sets forth reasonable terms which will facilitate
a boutique hotel with a town-owned conference/meeting space and town-owned parking
gdrage.

49. In response to the allegations of paragraphs 100 through 127 of the Amended
Complaint, the Defendants. would crave reference to the terms of the “PUBLIC-PRIVATE
PARTNERSHIP-AGREEMENT" and attachments thereto.

50.  In response to-paragraph 128 of the Amended Complaint and upon information and
belief, The Dorchester, LLC had filed its paperwork with the Secretary of State and was at a
minimum a defacto corporation at the time the paperwork was signed.

51. Defendants deny the allegations of paragraph 129 of the Amended Complaint as
stated because thé RDC has filed for 501(c)(4) with the IRS and is merély awaiting
paperwork.

52.  Defendants would crave reference to the terms of the “PUBLIC-PRIVATE
PARTNERSHIP AGREEMENT” and attachments thereto in responding to the allegations of
paragraphs 130 through 145 of the Amended Complaint.

53.  In response to paragraph 146 of the Amended Complaint, Defendant Collins admits
that when he ran for Mayor in 2011, he ran on a platform which included, among other
ideas, encouraging a boutique hotel to open in downtowri Summerville. He admits that since

that time, he has worked as Mayor to encourage constiuction of such a hotel as well as to

6
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meet the need for rentable meeting space suitable for business events as well as social
events such as weddings, anniversaries and the like. He denies the remaining allegations of

paragraph 146,

94. Defendants admit only that they have participated in lawful executive sessions and

any further allegations of paragraph 147:are denied.

55.  Inresponse fo ‘péragraph 148 of the Amended Complaint, Defendant Collins adniits
that he consulted with several différent developers in an effort to fulfill a campaign promise
to encourage the establishment of a boutique hotel in downtowr Summerville. Defendant
admits that these discussions included the land owned by the Town of Summerville near the
interséction of West Richardson and Cedar.

56. ° Defendants deny the allegations of paragraph 149 as written, Further answering,
Defendants. state that'the Lawrence Group was hired to assist gathering public input and to
help prepare a “Vision Plan” to assist in making wise planning decisions in many areas of
the Town of Summerville. The work of the Lawrence Gr_ouﬁp incfuded planning ideas related
to infrastructure, recreation, bike and pedestrian access, and included ideas for numerous
areas including the new Sheep Island Parkway area, the Oakbrook area, Hutchinson
Square, the Sawmill Branch Trail, and downtéwn. Thie Vision Plan would later win the
“Outstanding Planning. Project” award for a large jurisdiction from thé South Carolina
Chapter of the American Planning Association (SCAPA).

57. In respanse to paragraph 150 of the Amended Complaint, the Town of Summerville
admits. only so much of the allegations that it published a request for proposals. in the Post
and Courier soliciting proposals from developers. Tﬁe Town craves reference to the exact
language of the RFP which neither expressly requested nor prohibited residential units. in

¢onjunction with a boutique hotel.
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58. The allegations of paragraph 151 of the Amended Camplaint are conclusions of law,
‘which need not be admitted or denied. To the extent a response is deemed required,
Defendants deny the allegations of paragraph 151. |

59. In response to paragraph 152 of the Amended Complaint, the Town of Summerville

admits only so much of the allegations: that it published & réquest for proposals in the Post

and Courier soliciting propdsals from developers. The Town craves teference to the exact
language of the RFP. "

60. In response. to the allegations of paragraph 153 of the Amended Complaint, the
Town of Summetrville: admits that only one proposal was submitted and it was by Defendant
Applegate & Co. Defendants crave reference-to the fuil language. of the proposal:

61. Defendants admit so much of the allegations of paragraph 154 of the Amended
Complaint as allege that the Town owns approximately 1.58 acres of property located' in
downtown Summerville along West Richardson Avenue, specifically known :as, TMS # 137-
07-4-002and TMS # 137-07-04-005.

62. In response to the allegations of paragraph 155 of the Aménded Complaint,
Defendants. crave reference to the full language of the proposal.

63. The allegations of paragraph 156 of the Amended Compilaint are conclusions of law,
which need not be admitted or denied. To the extent.a response is deemed required,
Defendants deny the allegations of paragraph 156:

64,  The allegations of paragraph 157 of the Amended Compiaint are conclusions of law,
which need not be :admitted oF denied. To the extent a response is.,_deemec_i __requifed,
Defendants deny the allegations of paragraph. 157.,

65. Deferidants deny the allegations of paragraph 158 of the Amended Complaint.
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66. The allegations of paragraphs 159 and 160 of the Amended Complaint are
conclusions of law, which need not be admitted or denied. To the. extent a response is
deemed required, Defendants deny the allegations of paragraphs 159 and. 160.

67. Defendants deny the allegations of paragraph 161 of the Amended Complaint and
specifically deny iht::-re was any illegal activity in regards to the solicitation of bids.

68. Defendants deny the allegations of paragraph 162 of the Amended Complaint.

69.  The allegations. of paragraph 163 of the Amended Complaint are conclusions of law;
which need not be. admitted or denjed. Defendants crave reference to the full Ordinances

cited therein.

'70.  Defendants deny the allegations of paragraph 164 of the Amended Complaint.

71.  Defendants deny the allegations of paragraph 165 of the Amended Complaint,

72. Defendants admit so much of the allegations of paragraph 166 of the Amended
Complaint as- allége that Defendant Coliins was authorized to sign the Partnership
Adreement, to which Defendants crave reference. The remaining allegations of paragraph ‘
166 are denied.
73.  Defendants deny the allegations of paragraph 167 of the Amended Complaint.
74. Inresponse to:paragraph 168 of the Amended Complaint, the terms of the Applegate
& Co. submission speak for themselves and reference is made 'to- the provisions of that
d;;ssument.
75. In response to paragraph 169 of the Amended Complaint, these Defendants lack
sufficient.information to admit or deny the mental impressions of Applegate. However, they
deny that there was any illegal activity in regards to the solicitation-of bids.
76. Thé Town of Summerville: admits that it underfook various efforts to include
introducing the first réading, of certain ordinances. and to lawfully receive. legal advice. Any
remaining allegations of paragraph 170 are. denied.

9
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77.  The Town of Summerville admits so much of the allegations of paragraph 171 of the
Amended Complaint as allege that it had a properly noticed City Cguhcii meeting on May
28, 2014, at which the. Summervile Redevelopment Corporatioh was created. The
remaining allegations of paragraph 171 state legal conclusions or otherwise do not require a
response from these Defendants. To the extént a response is deemed required, the
remaining allegations of paragraph 171 are denied.
78,  The Town of Summerville. did have a properly noticed City Council meeting on May
28, 2014, at which the Summerville Redevelopment Corporation was created. Any
remaining allegations of paragraph 172 are denied.
79.  In response to paragraph 173 of-the: Amended Complaint, the Town of Summerville
held a properly noticed meeting to discuss the Vision Plan, A‘large group of citizens
attended the meeting and the document was made available on the Town's website at.
www.summerville.sc.us.
80. I resporise to paragraph 174 of the Amended Complaint, Defendants- state that the
Planning Commission’s notice of public hearing was on June: 1, 2014, and provided notice
to the public that the Town would hold a hearing on the Vision Plan and the proposal to
adopt the Vision Plan as‘an amendment to the Compreherisive Plai. The Vision Plan dealt
with a variety of areas and concerns including transportation, infrastructure, economic
development in a variety of areas of the Town including Sheep Island Road, Oakbrook and
Downtown, The Vision Plan did contain numerous. references to a boutique hotel as an
advantageous development opportunity for downtown Summerville and covered several
maps showing a “Boutique Hotel” and “Mixed Use Boutique Hote! Project” for this site. Any
allegations. of para'gréph 174 inconsistent with this response are denied.
81.  Insofar as, the allegations of paragraph 175 of the: Aménded Complaint purport fo
paraphrase, interpret or characterize conversations that were: had at public hearings,
10
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Defendants would ‘crave reference: fo t'h.e: full coritext -O__f‘ minufes of those Tneetings.
Dgféndants deny allegations of paragraph 175 inconsistént ‘tﬁe‘réw'ith,l_ ard dény any
remaining allegations of paragraph 175.

82. In resporse to paragraph 176 of the Amended Complaint, Defendants state the
Vision Plan was posted to the Towr’s we:_bsite as.a draft. The Vision Plan was listed as a.
draft until it was accepted by City Council by way of an ordinance adopting the Vision Plan.
It was also available for inspection at Town Hall as specified in the-notice.

83, Defendants deny the allegations of paragraph 177 of the Amended Complaint.

84.  In response to paragraph 178 of the Amended Complaint, Defendants. state that the
notice indicated: ‘the: documents: were available for inspection. at Town: Hall. Defendants
admit that on Juné 11, 2014, Town Council gave first reading to an ordinarice to adopt the
Vision Pldn as an .update to the Comprefiensive Plan. Defendants deny this.was confusing,
inarticulate, inslifficient; or inadéquate to-inform the public:. Defendants. deriy the: remaining
allegations of paragraph 178.

85. Defendants deny that there was an inadequate opportunity o review and understand
the Vision Plan and deny ‘the remaining; allegations of paragraph 179 of the Amended
Complaint.

86. In response to paragraph 180 of the Amended Complaint, Defendants admit the

South Carolina Secretary of State accepted the paperwork submitted fo create the

-Summerville Redevelopment Corporation and that.the existence and validity of the entity is
conelusive upon the issuance of such certificate per state law.

87.  Defendants deny the allegations of paragraph 181 of the Aimiended Complaint,

88. The allegations of paragraph 182 of the Amiended Comiplaint state cotiélusions of
law or otherwise do not require a résponse from Defendants. To the extent a response is
deemed required, Defendants deny the allegations of paragraph 182.

11
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‘89.  Defendants admit that the Town Council an July 8, 2014 gave second reading to the,
ordinance updating the ‘Comprehensive Plan, approved the RDC's. action adopting the
Vision Plan, and authorized the Mayor to finalize and sign the Public-Private, _if'artmérs'hip
Agreement, which was done by the Mayor without modification of the documents. Any
remaining allegations of paragraph 183 are denied.
90. Defendants deny the allegations of paragraph 184 of the Amended Complaint.
91.. Defendants deny the allegations of paragraph 185 of the Amended Complaint.
92. Defendants deny tt{e allegations of‘baragraph 186 of the Amended Complaint,
83, Defendants admit what is stated in the minutes of the City Council meeting and that
RDC passed a resolution adopting a redevelopment plan which _incl_ydes the Vision Plan.
Defendants deny the remaining _a[l_egations- of paragraph 187,
94. Defendants deny the allegations of paragraph 188 of the Amended Compiaint.
95.  In response to-pdragraph. 189 of the Amended Complaint, Defendants state that
lafiguage relating to the residential homes was removed from the Vision Plan. This
referenced housing allowed by zoning, not any new units. Therefore, the deletion of this
language did not alter the Comprehensive Plan.
98. Defendants deny the allegations of paragraph 190 of the Amended Complaint.
97.  Defendants admit that the Town Council on July 9, 2014 gave second reading to the
ordinance updating the Comprehensive Plan, approved' the RDC's action adopting the
Vision Plan, and authorized the Mayor to finalize and sign the Public-Private Partnership
Agreement, which- was done by the Mayor without modification of the: documents. Any
remaining allegations of paragraph 191 are denied.
98. Defendants deny the allegations of paragraph 192 of the Ameridéd Complaint.
99. Defendants deny the allegations of paragraph 193 of the Amerided Cormplaint.
100. Defendants deny the allegations of paragraph 194 of the Amended Compfaint.

12
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101.  Defendants deny the allegations of paragraph 195 of the Amended Complaint. The.

Vision Plan contained numerous references to a boutique: hotel as an advantageous

development: opportunity for downtown ‘Summerville and numerous friaps shdwing a

“Boutique Hotel” and “Mixed Use Boutique Hotel Project" on' this very site. The Vision Pldn

was modified fo' meet the requirements: of a redevelopment plan’ which Wwas then. addpted

pursuant to state law.

102. Defendants deny the allegations of paragraph 196 of the Amended Complainit:
103. Deferidants deny the allegations of paragraph 197 a$ stated. Chairman Dixon read
remarks_similar-to ‘those made -at- BAR meetings in jurisdictions across the state. reminding
the public that the role of-the BAR concerns the. aesthetics of the project:
104. In response. to paragraph 198 of'the Amended Complaint, Defendants: admit Croft
was issued.notice of the November:3; 2014 meefing of tfie BAR,
105, Defendants admit the BAR held a second meeting at which fime, the applicarit. is
given an opportunity to. présent its. applicationi :and the public was'given an opporturiity fo
commerit. Any remaihing allegations of paragraph 199 are denied.
106, Defendants dény the allegatidns. of paragraph 200 of the Amended Complaint.
107. Defendants Collins and Town admit théy’ atrariged for a meetifg to. be held to
discuss the. hotel project.. They admit that both prépenents and opponents of the: ;irojeqt
spoke at the meeting. Any remaining allegations of paragraph 201 are:denied.
108. In response to paragraph 202 of the Amended Complaint, it is admitted that the RDC
held. a meeting to. review the concepfual plans for the Dorchester Projedt‘ as was
appropriate, |
109. Defendants admit 'so. much, of the allegations of paragraph 203 of the Amended
Complaint as allege that Plaintiffs were allowed ‘access to, records of fhe: RDC.. The
férnaining allegatioris of paragraph 203 aré denied.

13
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110. In response to paragraph 204 of the: Amended Complaint, Defendants. admit upon
information and belief that Applegate & Co. and/or The Dorchester, LLC o0k out an ad
soliciting buyers. Upon information and belief, itis. not improper for a developer to advertise
for and secure commitmenits for & project in advance of construction and in advance of final
BAR approval.
111. Defendants admit only so much of the. allegations of paragraphs 205 through-208 of
the: Amended Complaint as allege that BAR meetings, which were open fo the public, were
held on January 5, 2015 and January 12, 2015. Defendants deny the remaining allegations
of paragraphs 205 through 208.
112, Defendants deny the allegations of paragraph 209 of the Amended Complaint and
specifically deny any “secret” meetings:were held to circumvent legal requirements.
113. Defendants deny the allegations of paragraph 210 of the Amended Complaint.
114. Defendants deny the allég‘s;ltions:mE paragraph 211 of the Amended Complairit.
145, Défendants deny the allegations.of paragraph 212 of the Amended Complaint.
116. In response to the allegatiois of parééraiph 213 of the Armerided Complaint,
Defendants would crave reféerence to the vx"rritten corfespondence referenced therein and
deny any allegations.inconsistent therewith. The remaining allegations of paragraph 213 are
denjed.
117. Defendants deny the allegations of paragraph 214 of the Amended Complaint.
118. Defendanis admit so much of the allegations of paragraph.215 of the Amended
Complaint as allege that on February 11, 2015, Town Council gave second and final
reading to an ordinance to amend the code. of laws: of the Town relating to noise, and
Defendants crave refefence to thie full text of that ordinance. Defendants d‘enyrall rernaining
-allegations of patagraph 215 of the Amerided Complaint.
119. Defendants deny the allegations.of paragraph 216 of the Amended Complaint.

14
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120. Defendants deny the allegations of paragraph 217 of the Amended Complaint.

121:  Defendants deny the allegations of paragraph 218 ofthe Amended Comptaint.

122. Defendants deny the allegations.of paragraph 219 of the Amended Complaint: ~ °
123, Defendants deny the allegations:of paragraph 220 of the Amerided Corriplaint;

124, Defendants deny the allegatioris of paragraph 221 of the Ainended Complaint.

125. Defendants deny the:allegations of paragtaph 222 of the Amendéd Cdémplaint.

126. Defendants dehy the allegations-6f paragraph 223 of the Aménded Cornplaint.

127, Defendants deny the-ailegations of paragraph 224 of ffie Aménded Complaint.

128. Defendants deny the allegations-of pjaragraph.225-.of~the Amended Complaint.

129. Defendants deny the allegations.of paragraph 226 of the Amended Complaint:

130. Defendants deny the allegations of paragraphs 227 through 271 of the' Amended
Complaint.

131. Defendants dehy ‘each and. every allegation or portion thereof of the Amended

FOR A FIRST AFFIRMATIVE DEFENSE
(Improper Venue)

132. That the plaintiffs have filed this' case in the County of Charleston. which is an
improper and unusial -selettion considering the project itself is located in. Dorchester:
County and state law provides-that matters relating te “the determination, in' any: form: of the;
righit. or-inferest, and forinjuries fo real property” be filed in the county where. the real estate
is located. §.C. Code .§ 15-7-10. In addition, state: law provides for veéntie in the County’
where the case aro_sm_e in any case involving public officials. See S:C. Code.§ 15-7-20. That:

these Defendants incorporate by reference the-venue:change motion previously.filed;

15
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FOR A SECOND AFFIRMATIVE DEFENSE
(12(b)(6))

133. That the Amended Complaint fails to state a cause of action upon which relief may

be granted and should be dismissed.

FOR A THIRD AFFIRMATIVE DEFENSE
(Ceftificate of Incorporation)

134. That:any challenge to the existence of the Summerville Redevelopment Corporation
is barred by §.C. Code § 31-10-30(d) as the Secretary of. State considered the paperwork.
and-jssued a Certificate of Incorporation which is conclusive'as to the issue under state law:,

FOR A FOURTH AFFIRMATIVE DEFENSE '
{Statute of Limitations/Untimely)

135. That portions. of this action are untimely as they were not initiated within 60 days
pursuantto S.C. Code § 6-,2’9_-760.;

FOR A FIFTH AFFIRMATIVE DEFENSE
(Failure to Properly. Appéal)

136. That-state law provides a method to timely appeal décisions of thé BAR and that is
the Plaintiffs’ exclusive remedy for any alleged improper actioni of the BAR. That the
Plaintiffs have failed.to take propersteps:to appeal the decision of the BAR and:accordingly,

matters concerning the BAR are not properly before:the Court.

FOR A SIXTH AFFIRMATIVE DEFENSE
(Lack of Standing) o

137, Thatthe Plaintiffs lack standing to pursue .oﬁe or more causes of action. claimed.

FOR A SEVENTH AFFIRMATIVE DEFENSE
(Laches)

138. THhat the Plaintiffs’ felief should be barred by the legal doctrine of Laches.

FOR AN EIGHTH.-AFFIRMATIVE DEFENSE
{Waiver)

139, That the Plaintiffs’ relief should be barred by the legal doctrine of waiver:

16
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FOR A NINTH AFFIRMATIVE DEFENSE
(Untimely Bid Protest).

140. ‘That to thie exterit Plaintiffs’ Ainsnded Complaint may. be-construed as a challenge to:

a. bid, then said action is untimely pirsuant to law including §2-327 of the Town of

Summervillé Ordinance 12-301.

_ EOR A TENTH AFFIRMATIVE DEFENSE
(Failure to Exhaust Administrative Remedies)

141. That Plaintiffs’ claims for telief afe barred in whole or in part by their failure to
éxhdust administrative remedies.

FOR A ELEVENTH AFFIRMATIVE DEFENSE
(South: Carolina Tort Claims- Act/Immunity)

142.. That to the éxtent.Plaintiff seeks any recovery for alleged actual damages, then this
action- may be barred -or Plaintiffs recovery may otherwise be limited byﬁ the doctrine of
severeign immunity and the. retained immunities of the South Carolina Tort Claims -Act
including any limitation on damages as provided therein.

FOR A TWELEFTH AFFIRMATIVE.DEFENSE
(Qualified Imimunity)

143. That. this case or some portion of it may bé barred by the. doctriné of qualified
immunity.

[signature on following padel.
17
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Charleston, South Carolina

March 10, 2015

Timothy A. Domin

CLAWSON and STAUBES, LL.C

126 Seven Farms Drive, Suité 200
Charleston, South Carohna 29492-8144
Phone:, (843) 577-2026

Fax:  (843) 722-2867

Email: tdomm@c]awsonandstaubes;gom

G. Waring Parker
G. Waring Parker Law Firm, LLE
518 W. Carolina-Avenue

-Summerville, SC 29483-6632

Phone: (843) 821-7323
Faxi'  (843) 821-7097 '
Email: gwaringparker@bellsouth.net

Attorneys for Defendants, Town of Summerville;
‘William. C. Coliing, in his capamty as: Mayor; Terry'

Jenkins, Adron Brown, Walter Bailey, William
Mclntosh, Kima Garten-Schmidt and Robert Jackson,
in their capacities as members of Town Council; Town
of Summerville Redevelopment Corporation; Town of

Summerville Piannlng Commission;, Town of

-Summerville Board of Architectural Rewew
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a. true copy of the foregoing Defendants’,
Town. of Summerville, William C. Collins, Terry Jenkins, Aaron Brown, Walter Balley,
William Mclntosh, Kima Garten-Schmidt, Robert Jacksoh, Town of Summeivilie
Redevelopment Corporation, Town of Summervilie Planning Commlssmn and Town of
Summerville Board of Architectural Review, Answer to Plaintiffs' Amended Complaint
wag served upon the following parties on the 3 day of March, 2015, via:

< | United States Postal Service

Facsimile

Electronic. Email

J. Rutledge Young, Esq.
Duffy & Young, LLC
96 Broad St
Charleston, SC 29401-2201
Email Address: ryoung@duffyandyoung.com
Attorney For: The Dorchester; LLC; Applegate & Co., Arthur H. Applegate

Mike Rose, Esa.
Mike Rose Law Firm, PG
409 Central Ave
Summeiville, SC 29483-5903
Email Address: mrose5@sc.r.com
Attorney For: Faye P. Croft, personally and as Trustee of the James A. Croft Trust

W. Andrew Gowder; Jr, Esq,
Pratt-Thomas Walker, P.A.
PO Box 22247
Charleston, SG 29413-2247
Email Address: wag@p-tw.com
Attorney For! Faye P. Croft, personally and as: Trustee of the James A. Croft Trust
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, Personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Croft; Heyward G. Hutson;
Peter M. Gorman; James Stephen Greene,
Jr., Brian Peacher; Robert Klinger; Mary
Becker; South Carolina Public Interest
Foundation; Summerville Preservation
Society; and Dorchester County Taxpayers
Association, individually, and on behalf of all
others similarly situated,

Plaintiffs,
VS.

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William Mcintosh,
Kima Garten-Schmidt and Robert Jackson,
in their capacities as members of Town
Council; Town of Summerville
Redevelopment Corporation; Town of
Summerville Planning Commission; and
Town of Summerville Board of Architectural
Review,

Defendants.

IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

CASE NO.: 2015-CP-18-0713

ANSWER
(Jury Trial Demanded)

On behalf of the Town of Summerville, its duly elected Mayor and City Council, its

Board of Architectural Review, its Planning Commission, and the Summerville

Redevelopment Corporation (collectively “Defendants”), responding to the Second

Amended Complaint of the Plaintiffs, collectively as indicated and separately as indicated,

would allege and state as follows:
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1. The allegations of paragraph 1 of the Second Amended Complaint are
conclusions of law which need not be admitted or denied. If said response is required, the
same are denied.

2. The allegations of paragraph 2 of the Second Amended Complaint are
conclusions of law which need not be admitted or denied. If said response is required, the
same are denied.

3. The allegations of paragraph 3 of the Second Amended Complaint are
conclusions of law which need not be admitted or denied. If said response is required, the
same are denied.

4. [n response to paragraph 4 of the Second Amended Complaint, the
Defendants admit this is a court of equal jurisdiction and denies Plaintiffs have study for all
or some of claimed causes of action.

5. In response to paragraph 5 of the Second Amended Complaint, Plaintiffs
admit Faye P. Croft is a tax payer and owner of property. Defendants deny any remaining
allegations.

B. The Defendants lack sufficient information to form a belief as to the
allegations of paragraph 6 of the Second Amended Complaint and denies same.

7. In response to paragraph 7 of the Second Amended Complaint, Defendants
admit Summerville Preservation Society is a 501(c)(3). Any remaining allegations are
denied.

8. The Defendants lack sufficient information to form a belief as to the

allegations of paragraph 8 of the Second Amended Complaint.
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9. In response to paragraph 9 of the Second Amended Complaint, Defendants
admit William A. Harbeson is a resident and citizen of the Town of Summerville and denies
any remaining allegations.

10.  In response to paragraph 10 of the Second Amended Complaint, Defendants
admit Heyward G. Hutson is a resident and citizen of the Town of Summerville and denies
any remaining allegations.

11.  In response to paragraph 11 of the Second Amended Complaint, Defendants
admit James Stephen Green, Jr. is a resident and citizen of the Town of Summerville and
denies any remaining allegations.

12.  In response to paragraph 12 of the Second Amended Complaint, Defendants
admit Brian Peacher is a resident and citizen of the Town of Summerville and denies any
remaining allegations.

13.  In response to paragraph 13 of the Second Amended Complaint, Defendants
admit Robert Klinger is a resident and citizen of the Town of Summerville and denies any
remaining allegations.

14.  In response to paragraph 14 of the Second Amended Complaint, Defendants
admit Mary Becker is a resident and citizen of the Town of Summerville and denies any
remaining allegations.

15. The Defendants deny the allegations contained in paragraph 15 of the
Second Amended Complaint.

16. The Defendants deny the allegations contained in paragraph 16 of the
Second Amended Complaint.

17. The Defendants deny the allegations contained in paragraph 17 of the

Second Amended Complaint.
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18. The Defendants deny the allegations contained in paragraph 18 of the
Second Amended Complaint.

19. The Defendants deny the allegations contained in paragraph 19 of the
Complaint.

20. The Defendants admit the allegations contained in paragraph 20 of the
Second Amended Complaint.

21.  Inresponse to paragraph 21 of the Second Amended Complaint, Defendants
admit Summerville Redevelopment Commission, which is a corporation, is a public body
created under S. C. law and denies any remaining allegations.

22. In response to paragraph 22 of the Second Amended Complaint, Defendants
admit Summerville Redevelopment Commission, which is a corporation, is a public body
created under 8. C. law and denies any remaining allegations.

23. The Defendants admit the allegations contained in paragraph 23 of the
Second Amended Complaint.

24.  Inresponse to paragraph 24 of the Second Amended Complaint, Defendants
admit Summerville Board of Architectural Review was created by the Town pursuant to
State law and admits conflicts of interest are governed by the Sate Ethics Act and denies
any remaining allegations.

25. The Defendants admit the allegations contained in paragraph 25 of the
Second Amended Complaint.

26. The Defendants admit the allegations contained in paragraph 26 of the
Second Amended Complaint.

27. The Defendants admit the allegations contained in paragraph 27 of the

Second Amended Complaint.
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28. The Defendants admit the allegations contained in paragraph 28 of the
Second Amended Complaint.

29. The Defendants admit the allegations contained in paragraph 29 of the
Second Amended Complaint.

30. The Defendants admit the allegations contained in paragraph 30 of the
Second Amended Complaint.

31. The Defendants admit the allegations contained in paragraph 31 of the
Second Amended Complaint.

32. The Defendants admit the allegations contained in paragraph 32 of the
Second Amended Complaint.

33. The Defendants deny the allegations contained in paragraph 33 of the
Second Amended Complaint.

34. The Defendants admit the allegations contained in paragraph 34 of the
Second Amended Complaint.

35. The Defendants admit the allegations contained in paragraph 35 of the
Second Amended Complaint.

36. Inresponse to paragraph 36 of the Second Amended Complaint, Defendants
admit the Finance Committee is a committee of City Council and the remaining allegations
are denied.

37. The Defendants deny the allegations contained in paragraph 37 of the
Complaint.

.38. In response to paragraph 38 of the Second Amended Complaint, upon
information and belief, Defendants admit the Peter M. Gorman is a citizens and taxpayer of

Summerville.
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39. The Defendants deny the allegations contained in paragraph 39 of the
Second Amended Complaint.

40. The Defendants deny the allegations contained in paragraph 40 of the
Second Amended Complaint.

41. The Defendants deny the allegations contained in paragraph 41 of the
Second Amended Complaint.

42. The Defendants admit the allegations contained in paragraph 42 of the
Second Amended Complaint.

43. Defendants admit the allegations contained in paragraph 43 of the Second
Amended Complaint except Lisa Wallace was not the Purchasing Agent at all times.

44.  There is no allegation No. 44.

45. The Defendants admit the allegations contained in paragraph 45 of the
Second Amended Complaint.

46. The Defendants admit the allegations contained in paragraph 46 of the
Second Amended Complaint.

47. That the Defendants admit paragraphs 47-97 of the Second Amended
Complaint generally quote various provisions of the State Constitution, State law and City
ordinances. The degcendants would crave reference to the entire text of such laws and
would deny any remaining provisions of paragraphs 47-97 of the Second Amended
Complaint.

48. The Defendants admit the allegations contained in paragraph 98 of the

Second Amended Complaint.
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49. In response to paragraph 99 of the Second Amended Complaint, Defendants
admit the Town entered into the Public Private Partnership Agreement on July 6, 2014, as
attached. Any remaining allegations are denied.

50. The Defendants admit the allegations contained in paragraph 100 of the
Second Amended Complaint.

51. The Defendants admit the allegations contained in paragraph 101 of the
Second Amended Complaint.

52. The Defendants admit the allegations contained in paragraph 102 of the
Second Amended Complaint.

53. The Defendants admit the allegations contained in paragraph 103 of the
Second Amended Complaint.

54. The Defendants admit the allegations contained in paragraph 104 of the
Second Amended Complaint.

55. The Defendants admit the allegations contained in paragraph 105 of the
Second Amended Complaint.

56. In response to paragraphs 106-145 of the Second Amended Complaint,
generally quote various documents related to the Public Private Partnership Agreement
(PPPA), but Defendants would crave reference to the entire document and deny any
remaining allegations of paragraphs 106-145 except as specifically admitted.

57. Inresponse to paragraph 146 of the Second Amended Complaint, Defendant
Collins admits he ran on a platform which included brining a boutique hotel with space to

hold weddings and other functions to Summerville. Any remaining allegations are denied.
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58. In response to paragraph 147 of the Second Amended Complaint,
Defendants deny acting improperly and would state the minutes of the City Council speak
for themselves as to the action ad taken by council.

59. In response to paragraph 148 of the Second Amended Complaint,
Defendants admit Summerville officials reached out to three or more developers for
discussion options to build a boutique hotel in Summerville. Any remaining allegation is
denied.

60. In response to paragraph 149 of the Second Amended Complaint,
Defendants admit the Lawrence Group was hired to assist with a possible amendment to
the Master Plan but the work of the Lawrence Group was not principally directed to hotel-
related matters. Any remaining allegations are denied.

B61. [n response to paragraph 150 of the Second Amended Complaint, Town of
Summerville admits it published a request for proposals as quoted. Any remaining
allegations are denied.

62. The Defendants deny the allegations contained in paragraph 151 of the
Second Amended Complaint.

63. In response to paragraph 152 of the Second Amended Complaint, the Town
admits the dates of publication schedule and the number of days available, but denies the
remaining allegations.

64. The Defendants admit the allegations contained in paragraph 153 of the
Second Amended Complaint.

65. The Defendants admit the allegations contained in paragraph 164 of the

Second Amended Complaint.
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66. The Defendants admit the allegations contained in paragraph 155 of the

Second Amended Complaint except for the allegations that the adjacent tract would include

only condominiums.

67. The Defendant denies the allegations contained in paragraph

Second Amended Complaint.
68. The Defendants
Second Amended Complaint.
69. The Defendants
Second Amended Complaint.
70.  The Defendants
Second Amended Complaint.
71.  The Defendants
Second Amended Complaint.
72.  The Defendants
Second Amended Complaint.
73.  The Defendants
Second Amended Complgint.

74. In response fo

deny the allegations contained in paragraph

deny the allegations contained in paragraph

deny the allegations contained in paragraph

deny the allegations contained in paragraph

deny the allegations contained in paragraph

deny the allegations contained in paragraph

paragraph 163 of the Second Amended

Defendants deny any knowledge of any fraud, bid rigging or collusion.

75. The Defendants

Second Amended Complaint.

76. The Defendants deny the allegations contained in paragraph

Second Amended Complaint.

deny the allegations contained in paragraph

156 of the

157 of the

158 of the

158 of the

160 of the

161 of the

162 of the

Complaint,

164 of the

165 of the
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77. In response to paragraph 166 of the Second Amended Complaint,
Defendants admit an agreement was authorized July 9, 2014, but denies any remaining
allegations.

78. The Defendants admit the allegations contained in paragraph 167 of the
Second Amended Complaint.

79. In response to paragraph 168 of the Second Amended Complaint,
Defendants admit that Plaintiffs quote portions of Applegate’'s proposal and craves
reference to the entire document.

80. In response to paragraph 169 of the Second Amended Complaint,
Defendants lack knowledge as to any collusion or assurances that Applegate would win the
votes necessary to enter into any proposal with his company and denies any remaining
allegations.

81. The Defendants deny the allegations contained in paragraph 170 of the
Second Amended Complaint.

82. The Defendants deny the allegations contained in paragraph 171 of the
Second Amended Complaint.

83. The Defendants deny the allegations contained in paragraph 172 of the
Second Amended Complaint.

84. The Defendants deny the allegations contained in paragraph 173 of the
Second Amended Complaint.

85. The Defendants deny the allegations contained in paragraph 174 of the
Second Amended Complaint.

86. The Defendants deny the allegations contained in paragraph 175 of the

Second Amended Complaint as stated.

10
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87. The Defendants

deny the

Second Amended Complaint as stated.

88. The Defendants

Second Amended Complaint.
89. The Defendants
Second Amended Complaint.
90. The Defendants
Second Amended Complaint.
91. The Defendants
Second Amended Complaint.
92. The Defendants
Second Amended Complaint.
93. The Defendants
Second Amended Complaint.

94, The Defendants

deny the

deny the

deny the

deny the

deny the

deny the

deny the

Second Amended Complaint as stated.

g95.
Second Amended Complaint.
96.
Second Amended Complaint.
97.
Second Amended Complaint.
98.

Second Amended Complaint.

The Defendants deny the

The Defendants deny the

The Defendants deny the

The Defendants deny the

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

11

contained

contained

contained

contained

contained

contained

contained

contained

contained

contained

contained i

contained

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

176

177

178

179

180

181

182

183

184

185

186

187

of the

of the

of the

of the

of the

of the

of the

of the

of the

of the

of the

of the
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99. The Defendants
Second Amended Complaint.
100. The Defendants
Second Amended Complaint.
101. The Defendants
Second Amended Complaint.
102. The Defendants
Second Amended Complaint.
103. The Defendants
Second Amended Complaint.
104. The Defendants
Second Amended Complaint.
105. The Defendants
Second Amended Complaint.
106. The Defendants
Second Amended Complaint.
107. The Defendants
Second Amended Complaint.
108. The Defendants
Second Amended Complaint.
109. The Defendants
Second Amended Complaint.
110. The Defendants

Second Amended Complaint.

deny the

deny the

deny the

deny the

deny the

deny the

deny the

admit the

deny the

admit the

deny the

deny the

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

12

contained in

contained in

contained in

contained in

contained in

contained in

contained in

contained in

contained in

contained in

contained in

contained in

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

paragraph

188

189

190

191

192

193

194

196

196

197

198

189

of the

of the

of the

of the

of the

of the

of the

of the

of the

of the

of the

of the
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111. The Defendants deny the allegations contained in paragraph 200 of the
Second Amended Complaint.

112. The Defendants deny the allegations contained in paragraph 201 of the
Second Amended Complaint as stated.

113. The Defendanis deny the allegations contained in paragraph 202 of the
Second Amended Complaint.

114. The Defendants admit the allegations contained in paragraph 203 of the
Second Amended Complaint.

115. The Defendants deny the allegations contained in paragraph 204 of the
Second Amended Complaint.

116. The Defendants deny the allegations contained in paragraph 205 of the
Second Amended Complaint.

117. The Defendants deny the allegations contained in paragraph 206 of the
Second Amended Complaint,

118. The Defendants deny the allegations contained in paragraph 207 of the
Second Amended Complaint as stated.

119. In response to paragraph 208 of the Second Amended Complaint,
Defendants admit Peter Gorman took the position BAR had no authority and denies the
remaining allegations.

120. The Defendants deny the allegations contained in paragraph 209 of the
Second Amended Complaint as stated.

121. The Defendants deny the allegations contained in paragraph 210 of the

Second Amended Complaint as stated and deny any violation of FOIA.
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122. The Defendants deny the allegations contained in paragraph 211 of the
Second Amended Complaint.

123. The Defendants deny the allegations contained in paragraph 212 of the
Second Amended Complaint as stated.

124. The Defendants deny the allegations contained in paragraph 213 of the
Second Amended Complaint as stated.

125. The Defendants deny the allegations contained in paragraph 214 of the
Second Amended Complaint as stated.

126. The Defendants deny the allegations contained in paragraph 215 of the
Second Amended Complaint as stated and the BAR would specifically note that it's staff
member, Lucy Dreyer, sent notice to Hutson because his house color in fact appeared
changed and dismissed any further inquiry when Hutson claimed the color did not change.
Photos taken from Google show the house color did change from a shade of white to
yellow.

127. In response to paragraph 216 of the Second Amended Complaint, BAR
admits its staff member, Lucy Dreyer, sent a letter because it appeared the color of
Hutson’s house had changed.

128. In response to paragraph 217 of the Second Amended Complaint, Lucy
Dreyer has testified that initially an inspector stated he could not tell if the color had
changed, and she believes that Dr. Price did in fact confirm it had changed.

129. The Defendants deny the allegations contained in paragraph 218 of the
Complaint.

130. The Defendants deny the allegations contained in paragraph 219 of the

Complaint.
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131.

Complaint.

132.

Compilaint.

133.

Compilaint.

134.

Complaint.

135.

Complaint.

136.

Compiaint.

137.

Complaint.

138.

Complaint.

139.

Compilaint.

140.

Complaint.

141.

Complaint.

142.

Complaint.
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The
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The

The

The

The

The

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

Defendants

deny

deny

deny

deny

deny

deny

deny

deny

deny

deny

deny

deny

the

the
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the

the

the

the

the

the

the

the

the

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations

allegations
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143. The Defendants deny the allegations contained in paragraphs 232-274 of the
Complaint.

FOR A FIRST AFFIRMATIVE DEFENSE
(12(b)(6))

144. That the Amended Complaint fails to state a cause of action upon which relief

may be granted and should be dismissed.

FOR A SECOND AFFIRMATIVE DEFENSE
(Certificate of Incorporation)

145. That any challenge to the existence of the Summerville Redevelopment
Corporation is barred by S.C. Code § 31-10-30(d) as the Secretary of State considered the
paperwork and issued a Certificate of Incorporation which is conclusive as to the issue
under state law.

FOR A THIRD AFFIRMATIVE DEFENSE
(Statute of Limitations/Untimely)

146. That portions of this action are untimely as they were not initiated within 60
days pursuant to S.C. Code § 6-28-760.

FOR A FOURTH AFFIRMATIVE DEFENSE
(Lack of Standing)

147. That the Plaintiffs lack standing to pursue one or more causes of action
claimed.

FOR A FIFTH AFFIRMATIVE DEFENSE
(Laches)

-148. That the Plaintiffs’ relief should be barred by the legal doctrine of Laches.

FOR AN SIXTH AFFIRMATIVE DEFENSE
(Waiver)

149. That the Plaintiffs’ relief should be barred by the legal doctrine of waiver.

16
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FOR A SEVENTH AFFIRMATIVE DEFENSE
(Untimely Bid Protest)

150. That to the extent Plaintiffs’ Amended Complaint may be construed as a
challenge to a bid, then said action is untimely pursuant to law including §2-327 of the Town
of Summeryville Ordinance 12-301.

FOR A EIGHTH AFFIRMATIVE DEFENSE
(Failure to Exhaust Administrative Remedies)

151. That Plaintiffs’ claims for relief are barred in whole or in part by their failure to
exhaust administrative remedies.

FOR A NINTH AFFIRMATIVE DEFENSE
(South Carolina Tort Claims Act/immunity)

152. That to the extent Plaintiff seeks any recovery for alleged actual damages,
then this action may be barred or Plaintiffs recovery may otherwise be limited by the
doctrine of sovereign immunity and the retained immunities including subparts 1, 2, 3, 4, 5,
7 and 12 of the South Carolina Tort Claims Act including any limitation on damages as
provided therein.

FOR A TENTH AFFIRMATIVE DEFENSE
(Qualified Immunity)

163. That this case or some portion of it may be barred by the doctrine of qualified
immunity.

FOR A ELEVENTH AFFIRMATIVE DEFENSE
(MOOTNESS)

154. That the Plaintiffs’ complaints and allegations are most likely moot. As
Applegate and Co. submitted a budget offer of $9 million dollars for the “Public
Improvements” which exceeded the maximum contribution set forth in the agreement of

$5.2 million. The developer has never provided a projected cost within the contract price
17
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and City Council and the RDC have never voted to increase the contract price. With no

votes o increase the confract maximum, Applegate & Co. refunded deposits and walked

away from the project.

FOR A TWELFTH AFFIRMATIVE DEFENSE

(Immunity)

155. That Defendants are entitled to legislative immunity for any conduct within their

official capacities.

Charleston, South Carolina

July 13, 2018

CLAWSON and STAUBES, LLC

Isf Timothy A. Domin

Timothy A. Domin

Bar No.: 65264

126 Seven Farms Drive, Suite 200

Charleston, South Caralina 29492-8144

Phone: (843)577-2026

Fax: (843) 722-2867

Email: tdomin@clawsonandstaubes.com

Attorney for William C. Collins, in his capacity as Mayor;
Terry Jenkins, Aaron Brown, Walter Bailey, William
Mclntosh, Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Council; Town of
Summerville Redevelopment Corporation; Town of
Summerville Planning Commission; and Town of
Summerville Board of Architectural Review

G. Waring Parker

G. Waring Parker Law Firm, LLC

518 W. Carolina Avenue

Summeryville, SC 29483-6632

Phone: (843) 821-7323

Fax: (843) 821-7097

Email: gwaringparker@bellsouth.net
Attorney for Town of Summerville
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THE STATE OF SOUTH CAROLINA SC Court of Appeals
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Commeoen Pleas

Jennifer B. McCoy, Circuit Court Judge

Case No. 2022-CP-18-01494

Faye P. Croft, Personally and as
Trustee of the James A. Croft
Trust; James A. Croft Trust;
William A. Harbeson; Heyward
G. Hutson; James Stephen
Greene, Jr., Brian Peacher;
Robert Klinger; Mary Becker;
Summerville Preservation
Society; and Dotchester County
Taxpayers Association,

Town of Summerville; Town of
Summerville Redevelopment
Corporation;, Town of
Summerville Planning .,
Commission; and Town of
Summerville Board of
Architectural Review,

Appellants,

Respondents.

NOTICE OF APPEAL

Faye P. Croft, Personally and as Trustee of the James A. Croft Trust, James A. Croft Trust,

William A. Harbeson, Heyward G. Hutson, James Stephen Greene, Jr., Brian Peacher, Robert
Klinger, Mary Becker, Summerville Preservation Society, and Dorchester County Taxpayets
Association appeal the order of the Honorable Jennifer B. McCoy dated February 23, 2024.
Appellants received written notice of entry of the Order Granting Defendants’ Motion to Dismiss as
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Moot on February 24, 2024.

/s/ W. Andrew Gowder, Jr.
W. Andrew Gowder, Jr.
Austen & Gowder, LLC

1629 Meeting Street, Suite A
Charleston, SC 29405

(843) 727-0060

andy@austengmvdcr.com

Michael T. Rose .
Mike Rose Law Fitm, PC
406 Central Ave
Summerville, SC 29483
(843)871-1821

mike@mikeroselawfirm.com
Counsel for Appellants

Qther Counsel of Record:

Timothy A. Domin

Clawson and Staubes, LLC
126 Seven Farmns Dr, Ste 200
Chatleston, SC 29492
(843)577-2026

tdomin{@clawsonandstaubes.com

G. Waring Parker
Town of Summerville
200 S Main St
Summerville, SC 29483
(843)695—6510

gparker@summervillesc.gov
Counsel for Respondents
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THE STATE OF SOUTH CAROLINA

In The Coutt of Appeals

APPEAL FROM DORCHESTER COUNTY

Court of Common Pleas

Jennifer B. McCoy, Circuit Court Judge

Case No. 2022-CP-18-01494

Faye P. Croft, Personally and as
Trustee of the James A. Croft
Trust; James A. Croft Trust;
William A. Harbeson; Heyward
G. Hutson; James Stephen
Greene, Jr., Brian Peacher;
Robert Klinger; Mary Becker;
Summerville Preservation
Society; and Dotchester County
Taxpayers Association,

Appellants,
Town of Summerville; Town of
Summerville Redevelopment
Corporation; Town of
Summerville Planning
Commission; and Town of
Summerville Board of
Architectural Review,
Respondents.
CERTIFICATE OF SERVICE

SC Gourt of Appeals

The undersigned hereby certifies that a true copy of the Notice of Appeal in the above
referenced case has been served upon the following by emailing a digital copy this 18" day of March,

2024 to:
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Timothy A. Domin

Clawson and Staubes, LLC
126 Seven Farms Dr, Ste 200
Chatleston, SC 29492
(843)577-2026

tdomin@clawsonandstaubes.com

G. Warng Parker
Town of Summerville
200 S Main St
Summerville, SC 29483
(843)695-6510

gparker@summervillesc.gov
Connsel for Respondents

/s/ Bailey L. Pope
Bailey L. Pope
Assistant to W. Andrew Gowder, Jr.
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STATE OF SOUTH CAROLINA * IN THE GOURT OF COMMON PLEAS
IN THE NINTH JUDICIAL GIRCUIT

COUNTY OF CHARLESTON . S
- | - CASE NO.: 2014-CP-10-7739

Faye P. Croft, Personally and as Trustee of
the James A. Croft Trust; James A. Croft ;
Trust; William A. Harbeson Heyward G. -

Hutson; Peter M. Gorman; James Stephen | NOTICE OF MOTION AND MOTION TO
Greene, Jr., Brian Peacher; Summerville CHANGE VENUE ‘
Presenvration Society; and Dorchester - ,

County Taxpayers Association,
Plaintiffs, - o .
Vs, .
i*v)
. - . rR s S
Town of Summeérville; William C. Collins, in [ 2= & g
his-capacity as Mayor;, Terry Jenkins, ff g: = !
e L. - yes = b - TR
Aaron Brown, Walter Bailey, William | A
- - . o .. ] b q
Mclntosh, Kima Garten-Schmidt and :;7 e
T . . o g L i n
Robert Jacksen, in their capacities as f @f 277
méembers of Town Council; Town of : : i OEE o
- : " '__’,% Ca 5 T
: o o
O

Summerville Redevelopment Corporation;
Town of Summerville.Planning
- Commission; Town of Summerville, Board
of Architectural Review; Applegate & Co.;
The Dorchester, LLC;and ArthurH. -
Applegate, -
Defendants.

TO: W. Andrew Gowder, Jr. Esq. and Michael T. Rose Esq Aﬂorneys for

Plaintiffs
PLEASE _AKE NOTE that the unders:gned attorneys for the Town of

Summerwl]e William C. Collins, in hls capacity as Mayor Terry Jenkins, Aaron Brown
Walter Ba;ley, Williain Mclntosh Kima Garten-Schmldt and Robert. Jackson in. their

CapaCI’[IeS as members of Town Councﬂ‘ Town of Suminerville Redevelopment

Corporation; Town of _Summemlle Plannmg Commission; Town of Summerville Board
of Architectural Review, will move before the presiding j:udge in the -Court of Common

Pleas for the Ninth Judicial Gircuit for Charleston County for an Order changing the |
ROA 0E§26.
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venue- of this action 'fr’bm Charleston Cdﬁnty to Dorchester County, South Carclina, on

the grounds the Plaintiffs have ﬂled ’[h}S case in the County of Charleston which is an

" improper selecuon conSIdermg the pro;ect itself is Iocated in Dorcheéster County and

state taw prov_xde that maffters relatlng_ to “the. determmat]on in any form of the right or

interest, and for injuries té), real property” be filed jn the county whére the real estate is.

lo¢ated. S. C. Code § 15-7-10.

In addition, state law provides for venue in.the County

‘where the case arose in any case mvolvmg publtc oﬁ" cials. See S. C Code & 15-? 20.

This Motion will be supported by the Aff davits which w:ll be served subsequenﬂy,

as well as a brief whlch wil! be served pnor to' he heanng on this Motion.

Charleston South Caro]ma
January 29,2015 °

Timothy A. Domin

CLAWSON and STAUBES, LLC -

126 Seven Farms Drive, Suite 200
Charleston, South Carslina 29492-8144
Phorie: (843) 577-2026

Fax:  (843) 722-2867

Email: tdomin@clawsonandstaubes.com

G: Waring Parker ‘

G: Waring Parker Law Firm, LLC
518 W. Carolina Avenue )
Summerville; SC 29483-6632:
PHone: (843) 821-7323

Fax: (B43) 821-7097

Email: qxvéﬁnqparker@belisouth.net -

Attoineys for Defendants, Town of. Summer\nlle,‘
William C. Collins, in his capacity as Mayor, Terry
Jenkins, Aaron Brown, Walier Bailey, William
Mcintosh, Kima _Garten-Sehmidt  and Robert
Jackson in their capacmes as members of Town

"Gouncil; Town of Summerville Redevelopment

Comporation; Town of Summerville. Planning
Commission; Town of Summemlie Board of

) Architectural Rev:ew
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CERTIFIGATE OF SERVICE

- ! The,undef'sig”néd hereby certifies that aj'trl;e:- copy of the foregoing -pfeadin'g(S) haé been
- served upon opposing counsel en.the G day.of January, 2015 via: :

ey }(t United. States Postal Service'

. Facsimile

-.35"1'.-:'-“‘{«%_,,"( }f#’%‘u
. T

'| Electronie Emiail

TTTAG
A

" e e
103 40

(3t

03
80:€4d 653 yyp 8107

--__—--—-
1y
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STATE OF SOUTH GAROLINA
COUNTY' OF CHARLESTON.

- Faye P. Croft, Pérsanally and as Trustea of the

James A. Croft Trust; et al.

IN'THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

CASE NO.” 2014:CP-10-7739.
MOTION AND ORDER INFORMATION

Plaintiffs, .
Vé.‘ "
Town of Summerville
Pefendants..
) - ) FORM AND COVERSHEET
Plaintifi's Atiorney. W. Andrely Gowder, Jr. Esq., Deféndant's Attorney: Timothy A, Domin
Bar No. . Bar No. 65264
. Address: Pratt-Thomas Walker, P.A. Address: CLAWSCN and STAUBES, LLC

PO Bok 22247

Charleston, SC' 20413-2247
Phone: (843) 727-2200 Fax (843) 727-2238
E-mail: wag@p-tw.com Other: ____

126 Seven, Farms Drive, Suite 200
Charleston South Carolina 29492-
8144
Phone: (843) 577-2026 Fax: (843) 722-2867
E-mail; tdomin@clawsonandstaubescom

| IMOTION HEARING REQUESTED (attach wntten motion and complete SECTIONS I and Ili)

LIFORM MOTION, NO-HEARING REQUESTED {complete. SECTIONS il and IIt)
[JPROPOSED ORDER/CONSENT ORDER {complete SECTIONS land {ll)

SECTION I: Hearing Information
Nature of Motion: Mofion to Change Venue

Estimated Time Needed; 15.minutes Court Reporter Needed: [XIYES/{ ] NO

SECTION{I: Motion/Order Type
Xvvritten motion aftached . . ‘
[JForm Motion/Order
| hereby move for rehef o; action by the court as set forth.in the attached proposed order.

& UZ/(/L/—

Slgnalure ofAttorney for [ Plaintiff /5 i. Defendant

January 29, 2015.
Date submiitted

SECTION liI: Motion Fee
PAID — AMOUNT: $ 25.00;
[J EXEMPT: [[] Rule to'Show Cause-in Child or Spousal Support
(check regson) [[] Dornéstic Abuse or Abuse and Neglect’
[ Indigent Status [ State Agency v. Indigent Party
[ Sexually Violent Predator Act  LJ: Post—Conwct:on Relief
[ Motion far Stay in Bankrupicy
[]'Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[ Proposed order submifted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions-

- Name of CourtReporter: ____
[-other:
JUDGE'S SEGTION .
‘[ Motion Fea to be paid upon fi filing of the attached | JUDGE CODE
order:
[] Other: Date:
) CLERK'S VERIFICATION -
Collected by: Dale Filed: o

(O MOTION FEE COLLECTED:, $: ‘ .
[] CONTESTED — AMOUNT DUE: § ' .

SCCA 233 (11/2003)-
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) .
) CASENO.:2015-cp-_J§ - YD
) _.
Faye P. Croft, personally and as Trustee of the ). MOTION AND ORDER INFORMATION
James A. Croft Trust; James A.-Croft Trust: :
William A. Harbeson; Heyward G. Hutson;
Peter M. Gorrilan; James Stephen Greene, Jr.;
Brian Peacher; Robert Klinger; Mary Becker;
South Carolina Public Interest Foundation;
Summerville Preservation Society; and.
Dorchester County Taxpayers Association,
individually, and 6n-behalf of all others
similarly situated
' Plaintiff, ) FORM AND COVERSHEET
V8, )
o | ) . Cy 2 o
Town of Summerville; Wiltiam C. Collins, in ) 2., L ks
‘his capacity as Mayor; Terry Jenkins, Aaron Bra s = =
Brown, Walter Bailey, William Mclntosh, 22 O
Kima Garten-Schmidt and Robert Jackson, in H2 gy, < 2
their capacities as members of Town Council; - 22%% =24
Town of Summerville Redevelopment E% % n T
Corporation; Town of Summerville Planning, 57 VoD e
Commission; Town of Summervillé Board of ‘ oo
Architectural Review; Applegate & Co.; The
Dorchester, LLC; and Arthur H. Applegate
S Defendant. )
Plaintiff’s Attorney: ’ | Defendant’s Attorney:
W. Andrew Gowder¥, Jr. J. Rutledge Young, Jr., Bar No. 5737
».Bar No. 7895 Lo Address:
Address: _ " | 96 Broad Street
Post Office Drawer 22247 Charleston, SC 29401
Charleston, SC 29413 Phone: 843-720-2044 Fax843-720-2047
Phone: 843-727-2229 E-mail: jry@duffyandyoung.comOther: .
Fax 843-727-2231 |
E-mail: wag@p-tw.com Other: .
XIMOTION HEARING REQUESTED (attach written mofion and complefc SECTIONS T and IT)
[_[FORM MOTION, NO HEARING REQUESTED (complete SECTIONS IT i

and IIIy
[[JPROPOSED ORDER/CONSENT ORDER {complete SECTIQNS,,I[ and III) '
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SECTION I: Hearing Information
Nature of Motion: Notice and Motion for Partial Summary Judgment _
Estimated Time Needed: 20 mins Court Reporter Needed: XIYES/[ ] NO

" _ SECTION II: Motion/Order Type
[[}Written motion attached
[JForm Motion/Order

I hereby move for relief or action by the court as set forth in the attached propoéed.order.

Signature of Attorney for [ ] Plaintiff /|_] Defendant Date submitted

SECTION II: Motion Fee
[ PAID - AMOUNT:§ 2S5 =7
[ ] EXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [ Domestic Abuse or Abuse and Neglect:
[] Indigent Status ~ [] State Agency v. Indigent Party
. [ sexually Violent Predator Act [ ] Post-Conviction Relief
- [] Motion for Stay in Bankruptcy :
[_] Motion for Publication [ | Motion for Execution (Rule 69, SCRCP)
[ Proposed order submitted at request of the court; or,
reduced to:writing.from motion made in open court per judge’s instructions

Name of Court Reporter: :
[] Other: - '
JUDGE’S SECTION : '
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. '
[] Other: . Date: .
CLERK’S VERIFICATION
Collected by: Date Filed: _.

[ IMOTIONFEE COLLECTED: § ___

[ :.CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of the

James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
Peter M. Gorman; James Stephen Greene, Jr.;
Brian Peacher; Robert Klinger; Mary Becker;
South Carolina Public Interest Foundation;
Summerville Preservation Society; and,
Dorchester County Taxpayers Association,
individually, and on behalf of all others
‘similarly situated,

Plaintiffs,

V.

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William Meclntosh,
Kima Garten-Sclimidt and Robert Jackson, in

their capacities as members of Town Council;

Town of Summerville Redevelopment
Corporation; Town of Summerville Planning
Commission; Town of Summerville Board of
Architectural Review; Applegate & Co.; The
Dorchester, LLC; and Arthur H. Applegate,

Defendants..

)

} INTHE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT

Civil-Acﬁon’No.: 2014-Cp-J¢- ) 13

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFF’S NOTICE OF MOTION AND MOTION
FOR PARTIAL SUMMARY JUDGMENT

TO: DUFFY & YOUNG, LLC and CLAWSON & STAUBES, LLC, ATTORNEYS FOR

DEFENDANTS

YOU WILL PLEASE TAKE NOTICE that the Plaintiffs, through their undersigned

attorneys, will move, teri days after the service of this motion or as soon thereafter ag counse]

may be heard, before the presiding judge for the Court of Common Pleas for Dorchester

County for an order pursuant to Rule 56 of the Soiith Carolina Rules of Civil Procedure.
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granting Plaintiffs summary judginent on Plaintiffs’ causes of action on the ;g,rounds that the.
Plaintiffs ave entitled to judgement as a matter of law on the issues raised by this motion.

o The Town of Summerville viclated its own Pr_ocurement_ Code in entering into a
contract with the defendant Applegate & Co. following a Request for Proposal
process, rather than requesting sealed bids as provided in its ordinance.

* Even if the Town were able to proceed under its Procurement Code_through a:
Request for Proposal procedure, it failed to follow the terms of that reqﬁest and
failed to follow its ordinance by accepting a proposal that was not responsive to
the published request. |

¢ As a result of both of these deficiencies, the entry into that contract by the Town
was ulira vires, and is void and unenforceable as a matter of law.

This motion is based on the pleadings, the discovery, and the-applicable law.

ol )~

W. Andrew Gowder, Jr. (S.C. Bdc#7895)
PRATT-THOMAS WALKER, P.A.

Post Office Drawer 22247

Charleston, South Carolina 29413-2247
Phone: 843-727-2208

Fax: 843-727-2231

wag@p-tw.com

Michael T. Rose (S.C. Bar #4910) .
MIKE ROSE LAW FIRM, PC.
406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

Fax: 843-478-7595

ATTORNEYS FOR PLAINTIFFS

April 8, 2015

- Charleston, South Carolina
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served ispon the party(s)

Undersigned certifies that-the pleading or Paper to which this centificate is affixed was
ta this action by band, or by depositing a copy of same, enclosed
in a first class, postpald wrapper progpicsly addressed 1o the attomey(s) of record for such
other party(s), in a post offlee o official depository und
of the United Stites Postal Service, on this day of
Charleston, South Qaralina, \
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of the
James A, Croft Trust; James A. Croft Trust;
William A. Harbeson, Heyward G. Hutson;
.Peter M: Gorman; James Stephen-Greene, Jr
Brian Peacher; Robeﬁ Klinger; Mary. Becker
South Carolina Public Interest F oundation;
Summerville Preservation Society; and
Dorchester County Taxpayers Association,,
individually, and on behalf of all others
similarly situated,.

Plaintiffs,
Y.
Town of Sutnmerville; William: C, Collins, in

his capacity as Mayor; -Terry Jenkins, Aaron
Brown, Walter Bailéy, William MecIntosh,

.. Kima Garten-Schmidt add Robert J. ackson in

their capacities as members of Towh Council;,
Town of Summierville Reédevelopment

‘Corporation; Town 6f Simmerville Planning
Commission; Tawn of Summerville Board of

Architectural Review; Applepate & Co,; The

Dorchester, LLC; and Arthur H. Applegate,

Defendanits.

) IN THE COURT OF COMMON PLEAS
} . FOR THE FIRST JUDICIAL CIRCUIT

Civil Action No.: 2014-CP-{§- | 3
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)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

)

)

)

)

)
)

MEMORANDUM OF LAW

IN SUPPORT OF PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiffs, thfough :thcir undersigned counsel Pratt-Thormas, Walker, P.A. and Mike Rose

Summary Judgment.

Law Firm, PC, submit this memorandum of law in support of Plaintiffs’ Motion for Partial

BACKGROUND
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) On May 9, 2012, the Town Council of the Town of ‘Summe;vill_e (the “Town”) enacted its
existing Purchasing Ordinance, a copy of which is-attached hereto as Exhibit A, SUMMERVILLE,
é.C‘.,\_CODE § 2-320, et. seq. (2012). It provides, among other things, that contracts and purchases
valued at $25,000 QI‘- more must be awarded by means of “competitive sealed bids,” subject to
certain exceptions not relevant here. SUMMERVILLE, S.C:, CODE § 2-322(c). Any departure
from that use of competitive sealed bids for projects over $25,000 Tequires a written rationale.
SUMMERVILLE, SC CODE § 2-323(£)(17). There is.no provision in‘the Purchasing Ordinance
authorizing the Towﬁ to gontraét..using, a Request for Proposal (“RFP”) method of procurement.

Defendant Collins, the Mayor of Summerville, ran for eiécﬁon on a platform that included
encouraging construction of a boutique hotel in downtown Summerville, and after his election he
pursued that project. To that end, on November-10, 2013, the Town published an RFP in the Post
and Courier newspaper for the design and con;t'ruction of a “boutique” hotel complex. (A copy

of the RFP is attached a;. Exhibit B.)

The RFP’s, “Statement of Reguirements” included the following: (i) a boutigue hotel; (ii)

.ari on-site restaurant/lounge; (iii) parkin'g spaces; (iV) poSsi'bly a conférence center that could
accommodate 300 people for a seated dinner; énd (v) an outline of arplan for financing the venture.

Only one proposal was submitted, by developer Applegate & Co. (“Applegate™).

Applegate’s lengthy proposal (attached as Exhibit C)-included all of the abave but, significantly,
added 34 high-end residential units (i.e., '(:iéndominiums) as an integral component of tﬁe‘. project,
presumably to make the project financially. feasible for Applegate.

Following the award of the design and construction ¢contract to Applegate, the Town spent
eight months negotiating a Public/Private Partnership Agreement (“PPPA”) with Applegate which,

together with several atfachments and exhibits; provided for a $30,000,000, 65-room hotel,
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approximately 34 condominiums (Jater feduced to 27, -and.co'mmqn areas, retail and restaurant
space, a swimming‘-pdol, a fitness center and a rooﬁoia bar, all to be owned by Applegate, together
with an adjacent Town-owned conference cent_ér and parking garage. Public financing to pay for
this “partnership” project includes a $9,500,000 hospitality fee revenue bond offéring by the Town,
plus a two-year interest-free, unsecured. and subordinate loan of $3,750,000 by the Town to
Applegate, property tax and other fman(.:i_al concessions fo Applegate, as well as the Town’s gift
to Applegate of valuable ;éai ‘p_f()perty.

The Plaintiffs have filed ﬂus action, requesting declara;tory and injunctive relief, on the
basis that the PPPA and the process le_ading to its adoption are ultra vires and in violation of state
and local law.

Though the parties- have exchanged pleadings and only just begun discovery, the facts
surrounding the method of procurement that led to the entry of this contract between the Town arid
Applegate are not in dispute, and based on the Town’s own ordinance, the Plaintiffs are entitled to
partial summary judgment that the _publication of the RFP and the award of the design and

development contract to Applegate following on the RFP were ultra vires and invalid, for the

following reasons:

o The Town’s publication of the RFP and award of the design and dqvcloim:_ient’_
contract ‘t'o Applegate violate the Town’s Purchasing Ordinance, which requires
competitive sealed bids;

o The publication and the award are consequently unlawful and witra vires;

o These actions depﬁved the Town, its.citizens, taxpayers and other potential bidders

of free and open competition; and )
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e These actions constitute or will constitute an unlawful commitment or expenditure
of public funds.

As a consequence, all actions taken by the Town pursuant to, in furtherance of and in

implementation of the development contract awarded to Applegate should be adjudged invalid and

void ab initio. These actions include, but are not limited to, the rezoning of thie development site
from B2 “Neighborhood Business Center” to B3 “General Business,” on April 9 and May 14,
2014; execution of the PPPA and other agreements and coritracts with Applegate on July 9, 2014;
prelimiinary approvals of the design of the boutique hotel project by the Summerville Board of
Architectural Review (“BAR’-’) on January 12, 2015; transfers of funds for the purpose of financing
the boutique hotel project; purchases of or contracts to purchase real or personal property for use
in the project; payments to consultants for site design of the project;. and appropriation. of funds for
related infrastructure and streetscape improvements. ‘

As a result, the court should permanently enjoin the Defendants from taking any firther
actions pursuant to, ‘in furtherance of, or to implement the unlawful design and development
contract awarded to Applegate, including, but not limited to, performance of the PPPA and its.
attachments and exhibits; commitments-and expenditures of public funds in furtherance of the
project; approvals of the design of the boutique hotel property by the Summérvﬂle BAR,; transfers
of funds for the purpose of financing the project; purchases of real or personal property. for the
project; payments to consultants for site design or ‘other services related to the project;
appropriation of funds for infrastructure or street imprc;ﬁéments ; the destruction or moving of trees
and buildings on the site of the project; and the =e}qmendi’curt_: of money and the issuance of
Hospitality Fee Revenue bonds or any ‘other municipal bonds, the proceeds of which are meant to

fund the unlawful project.
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SUMMARY JUDGMENT STANDARD

“In ruhng on motions for surhmary judgment; the court must. construe all amnbiguities,

con¢lusions, arid inferences arising. from the evidence against the moving party.” Johnston v.

" Bowen, 313 8.C, 61, 64, 437 S.E.2d 45 (1993). “Summary judgment is appropriate in those cases

in which plain, palpable and undisputable facts exist on which reasopaBle minds cannot differ.”
Shuler v. Tuomey Reg’l Medical. Ctr., 313 S.C. 225, 227, 437 S.E:2d 128, 130.(Ct. App. 1993).
“It is not sufficient that one create an inference whlch is ot reasonable or an issue-of fact that is
not genuine,” Id. “Summary judgment is appropriate only u;hen the pleadings, depositions,
interrogatory answers, admissions, and affidavits show that there is no genuine issue of material

fact” 1d.

DISCUSSION
1. The Town violated its own Purchasing Ordinance by publishing an unauthorized
Request for Proposal and awarding the contract to Applegate & Co., rather than,
soliciting competitive sealed bids as required by the Purchasing Ordmance
The Town’s Purchasing Ordinarice does not authorize the RFP method of 'procurem'eﬁt.
The only method authorized for projectS'yalu_e‘d at $25,000 or more is by means of “competitive
sealed bids,” subject to specified. exceptions, none of which include RFPs or-apply in this: case.
Moréover, SUMMERVILLE, S.C., CODE § 2-323 (c)(17) requires that any departure from the use
of competitive sealed bids for projects over $25,000 reduires a written rationale. Defendants have

produced no such. rationale, and, in any event, there could be no valid rationale -for using an

unauthorized procurement method.

I 2005, the South Carolina Supreme Court decided a case presenting facts and issues

directly on point with those presented in this.case. Anticipating our kind of case, the Court in

Slodn v. DOT, 365 S.C.299, 618 S.E. 2d 876 (2005)(“Sloan (2005)”) took jurisdiction despite the

5

ROA 0639



fact that the case was moot; “M]fa décision by the trial court may affect future events, an appeal
from that decision is not moot even though the appellate court cannot give effective relief in the
present case (;:itation omitted). Clearly; this issue is capable of repetition, yet will usually evade
Teview. Accordingly_, despite mootness, we will address thé merits.” loan (ZQOS ), 365 S.C. at 3Q3
{citation omitted). The Court also. addressed tile plaintiff’s standing, finding that “the issues
in'vo'lved ‘are of such wide concern’ that this declaratory judgment action should be decided for
future guidance in the expenditure of public funds pursuant to competitive sealed bidding
requirements.” Id. at 304, citing Sloan v. School Dist, of Greenville Cty, 342 S.C. 515, 524, 537
S.E.2d 299, 304 (Ct.App.2000). |

_In Sloan (2005); Sloan had challenged; in three separate lawsuits, the DOT’s use in three

. separate highway construction projects of RFPs rather than ¢ompetitive sealed bidding, Sloan

(2005), 365 S.C. at 302. The applicable procurement statute required that awards of contracts of
$10,000 or more be-made only after the work to be awarded had been advertised for at least two
weeks and that awards be made to the Jowest, qualified bidder. Id., at 306. The DOT contended
that it had the authority to use the RFP method of procurement, and, that iri any event, it did not
matter because the DOT had awarded the contracts to the lowest bidder. Id. The Supreme Court
disagreed, holding that the DOT did not have the authority to use RFPs and that “{the] fact that
these three contracts were awarded to the lowest bidder is irfrelevant.” Id. The Court based its
decision ;m the ma?;eﬂal-diﬂ‘erepces between the RFP method of procurement and the competitive
sealed bidding method. Id., at 305.

In explaining the differences between the use of RFPs-and competitive sealed bidding, the
Sloan (2005) Court cited an earlier discussion of the difference between competitive bidding and

RFP or design/ build contracts.in Sloan v. Greenville Cty., 356 S.C. 53 1,540, 590 S.E.2d 338, 343
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(Ct. App. 2003)("Sloan (2003)"): *. .. [Clontracts awarded by the competitive sealed bidding .

proceed in multiplé stages. An architect or other design professional is hired to prepare initial
plans and specifications for the project and after approval of these initial plans a bid package is
developed to publicly solicit bids from contractors to perform ﬂl&"quk. The lowest bidder is
awarded the project.” Sloan (2003), 356 S.C. at 540.

As stated by the South Carolina Court of Appeals!;

“Underthe Code, tlie County must use the conipetitive sealed bidding method to
procure construction services over $ 15,000 unless one of several specific
exceptions applies. See'G.C.C. §§ 7-212 - 7-242.5. One of these exceptions—the
focal point of this case--is known as the "design-build" procurement method. See §
7-242.5.

* The design-build method differs from traditional competitive sealed bidding in two
impdrtant wWays.. First, under the design-build method, the County entets into .a
single contract for design and construction of the project. This arrangement
condenses the two-step procéss of.competitive sealed bidding in which the County
procures design services and then contracts separately for the actual construction,
Design-build's single source procurement also enables design and construction to
proceed concuirently, thereby- shortening project duration. Once a design
"footprint" for a structuie hds beeii prepared, a contractor may begin work such as
grading and excavating a site, while a designer continues to design the structure.

Second, the desigh-build method allows comparative subjective evaluations to be
made ‘when determining acceptable proposals for negotiation and award of the
contract. Price'need not be the sole or primary criterion for evaluating competing
proposals--it may be only one of several factors considered. The County may select
the design-build team based on other factors such as experience, project team
‘members, and expertise.

It is design-build's lack of objective, bright-line criteria that raises.concerns about
its use. Critics espouse that design-build vests too much discretion with the
-governing body regarding when and to whom public contracts are: awarded.
Because price is not a controlling factor in design-build source selection, the public,
entity may nof-always receive the lowest, most comipetitive ptice possible, See e.g.,
Sloan v. Sch. Dist. of Greenville County, 342 S.C. 513, 521, 537 S.E.2d 299, 302
(Ct. App. 2000) (opining that "this court has long maintained that 'muricipal
competitive bidding laws aré enacted to guard against such evils ag favoritism,

! The Sloan (2005) opinioti uses RFPs and the Design/Build process interchangeably. Sloan (2005), 365 S.C. at 305.

7
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fraud or corruption in the award of contracts, to sécure the best product at

the lowest price'). Without proper guidelines and oversight, design-build may

foster the impression that the government is somehow less accountable for its

decisions as to how it spends taxpayer money.”
Sloan (2003), 356 S.C. 540-542.

In fact, in that casg, the plaintiff, Sloan, contended that using the design/build [here, RFP]
method also limits the number of potential vendors who can submit proposals because construction
companies without design capability cannot make proposals. Indeed, in this case, the Town of

Summerville received only one proposal and, as discussed below, that proposal was non-

Tésponsive.

Plaintiffs in this case bring their motion precisely for the reasons set forth above and submit.

that the guidance provided by the Supreme Court in Sloan (2005) must be followed in this case.

In Sloan v. DOT, 379 S.C. 160, 666 S.E.2d 236 (2008), plaintiff challenged the DOT’s
decision to authorize an emergency prc;curemént‘ on a construction project. Emergency
procurements By the DdT do not require coimpetitive .bidding. Sloan (2008), 379 S.C. at 165-166.
The plaintiff alleged there was no “emergency” and sought an injunction prohibiting the DO'I_‘_ﬁ:om
paying for the com&ﬂcﬁdn and a declaratory judgment that the procurement was illegal, invalid
and ultra vires, 1d. -

After addressing the issues-of standing and mootness, the Court analyzed the relevant
procurement code, which required contracts of $10,000 or more to be advertised for at least two'
weeks and awarded to thie lowest qualified bidder, The only exception was in cases of emergencies
as determined by the Secretary of the DOT. Because thére was no definition of “emergency” in.
the procurement codé, the Court looked for guidance to the deﬁﬁiﬁon of the word in the 8.C.
Con-solic_lated Procurement Code, S.C. Code Ann. Sec. 11-35-710, 1570 (Supp. 2007) and the

Regulations thereunder, S.C. Code Ann. Reg. Sec. 19-445.2110 (2007). Based on that definition
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and on the plain meaning of the word, the Court found that there was no “emergency.” Sloan
(2008), 379 S.C. at 174. Thus, the Supreme Court held that the DOT’s procurement on an
emergency basis was invalid under the applicable statute. Id.

In the case cited above, the alternative procurement methods used instead of competitive '
bidding were in fact authorized in the deféndants’ procurement policies; however, the
determinations to deviate from the preferred methods were fpund to be'insufficient to justify using
the alternate method.

Our case is one step removed from this case. Rather than soliciting competitive sealed bids
for development of the boutique hotel project, the required procurement miethod in Summervill;e’s
Purchasing Ordinance, the Town used a method that- was not authorized in its Purchasing
O’rdinaﬁce. Summierville’s Purchasing Ordinance does not mention Requests for Proposals. as an

alternative method of procurement and does not provide any guidelines, 'dcﬁnitions, procedures,

. policies, standards or rules with respect to the use of RFPs. As a matter of law, the RFP published

in the Post and Courier newspaper on November 10, 2013, was contrary to the Town’s Purchasing
Ordinance. Accordingly, the award of the contract 11.0 developer Applegate, all actions taken by
the Town to implement that contract and all ¢ontracts, actions and agreements_.;amanating ffom that
award, including the PPPA and its exhibits and attachments, are invalid, ultra vires and void ab
initio. l |

2. Even if the Town’s Purchasmg Ordinance authorized use of RFPs, the Town

violated its Ordinance by accepting a proposal from Deferidant Applegate & Co.
that was not responsive to the RFP.’

Even if use of the RFP method had been authorized in the Town’s Purchasing Ordinance, -

which it was not, the Town’s acceptance of the proposal from Applegate violated Sections 2-
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:321(e), 2-322(c) and 2-323(c)(1) and (12) of the Purchasing Ordinance be;:aus,e the proposal was
not responsive, _

The Town’s RFP, published on November 10, 2013, in the Post and Courier newspaper
included a “Statement of Requirements” that called for the following elements: (i) aboutique hotel;
(ii) an on-site restaurant/lounge; (iif) parking spaces; (iv) possibly a conference center that could
accommodate 300 people for a seated dinner; and (v) an outline of a plan for financing the venture,

Applegate’s lengthy i)roposal, which ‘was the only proposal submitted to the Town,
included the above, but added a significant additional element: 34 high-end rcsidentiali
condomini@ units (later reduced to 27), presumably t6 ensure a profit for the developer.

The addition of the residential units rendered Applegate’s proposai non-responsive as a
mattcr. of law. The Town’s. Purchasing Ordinance (pertaining only to Bids, not Proposals, as
explained above) states in Section 2.323(05 (12) that “[t]he bid shall be awarded with.reasonqble
* promptness by notice to the most. responsive, responsible: bidder whose bid meets the
requirements and specifications and any other award criteria‘s‘et forth in the invitation for bids,
and in the best interest of the town.” (Emphasis added.) )

The word “responsive” is aterm of art in procurement law. Because the Town’s Purchasing
Ordinance does not define “responsive,” except generally as quoted above, deﬁnitions_provided in
the S.C. Consolidated Procurement Code and the Regulations thereunder are instructive, as noted
by the Supreme Court jn Sloan (2008), 379 S.C. at 173 (In the absence of a definition of the word
’ “emergency” in the relevant ordinance, the definitions in the S.C. Procuremeiit Code and its
Regulaﬁops “provide useful guidance, in a procurement setfing, as to what constitutes an
emergency.”) Simi‘larly,‘ in our case; state law provides the following useful guidance, in a

‘procurement setting, as to what constitutes a “responsive” bid.

10
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The 8.C. Consolidated Procurement Code, S.C. Code Ann. Sec. 11-35:1530(1), unlike
Summerville’s Ordinance, authorizes the use of REPs. S.C.Code Ann. Sec. 11 -35-1410(7) defines
a “responsive bidder” (in.the case of an invitaﬁon for bi&s) or a “responsive offeror™ (in the case
of a request for proposals) as “a persori who has submitted a bid or offer which conforms in all

‘material aspects to the invitation for bids or request for proposals” (Eraphasis added.).

The S.C. Consolidated Procuremnent Code prohibits procuring agencies from waiving
variations from bid requirements that have more than a trivial or negligible effect on total price,
quality, quantity or delivery. 8.C. Code Ann. Sec. 11-35-1520(13), 'l;he statute tefers to “minor
informalities or irregularities,” which are “merely a matter of form or are immaterial variations
from the exact requirements of the invitation for bids having no effect or merelya trivial or
negligible effect on total bid price, quality, or delifrer_;',' of the supplies or performance of the
co_nfraci,_ and the correction or waiver of which would not be prejudicial to bidders.”
(Empﬁasis added). 1d. _Procuremcnt officers who either give a bidder an opportunity to cure such
minor deficiencies of waive them must do so in writing, Id. Although this section refers only to
bids, it also applies to proposals pursuarit.to S.C. Code Ann. See. 11-35-1530(1).

Regulations promulgated under the S.C. Consolidated Procurement Code state: “Any bid

which fails to conform to the essential requirements of the invitation for bids ,‘sh\all be rejected.”

S.C. Regulation 19-445.2070(A) (Emphasis added.) This Regulation also applies to requests for

proposals pursuant to' S.C. Code Ann. Sec. 11.-55-1530(1).

The addition of 34 condominium units in Applegate's proposal caused it to fail to conform

to the esséntial requirements o_f the Town's RFP. By analogy, a proposal to provide a fleet of

police cars and 10 fire enginés is not responsive to a request for proposals or an invitation for bids

11

ROA 0645



to provide a fleet of police cars. Moreover, the addition of 34 condominiums is not a variation that

has no effect or merely a trivial or negligible effect on total price, quality, delivery or performance.

of the project. The statute also providés that variations from bids and prt:;posals that would have a
prejudicial effect on other bidders cannot be waived. Most certainly, permitting Applegate to
construct and sell 34 high-end condominiums prejud_iced potential bidders who were not given an
opportunity to bid on'the project with such a financial incentive.

~ The Town should have rejected Api:legate’s proposal because it was non-responsive to the
RFP, the variation was material and it rendered the procurement non-competitive. See Section 2-
323(c)(12) of Summerville’s Purchasing Ordinance.

Moreover, if the Town determined that condominiums wete necessary to attract the
interest of developers, the Town should have rejected Applegate’s proposal and solicited l;ids for
the design of the project, including condominiums, followed by competitive sealed bidding for
construction of the project. By failing to do'so, the Town deprived itself, the Plaintiffs and other
citizens and taxpayers, as well as otlier bidders, including qualified minority bidders, of the
benefits of free and open competition. The Town thereby violated Sections 2-321(c), 2-322(c), 2-
323(c)(12) and (17) of Summerville’s Purchasing Otdinance which require competitive
procuremerit and resulted in an unlawful commitment and expenditure of public funds.

Because the Town’s acceptance of Applegate’s non-responsive proposazll' violates
Summerville’s Purchasing Ordinance; all actions taken pursuant to, in furtherance of or to
implement that proposal and all contracts and agreements emanating from the award, including
the PPPA and its exhibits and attachments, are contrary to the Purchasing Ordinance, uhlawful,

invalid, ultra vires and void ab initio and constitute an. unlawful commitment and expenditire of

12
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public funds. Additicnally, all future actions taken pursuant to, in furtherance of or to implement

said contracts must be énjoined.

WHEREFORE, i’iai_ntiﬁ“s pray the Court:

1. To declare that the Town of Summervillé violated its Purchasing Ordinance when it published
a Request for Proposal on November 10, 2013, for the boutigie hotel project and a\{varded the
design and development contract to Defendant Applegate because the Purchasing Ordinance did
not authorize the RFP method of procurement; ‘

2. To declare the Request for Proposal aud the award of the design and development contract to
Applggate & Co. invalid, unlavgful and witra vires;

3. To declare that all ‘actions.taken by the Town pursuant to, in :fm'thefance'of ot td implement
the design and development contract awarded to. Applegate & Co. are invalid, nuil and void ab
initio-and constitute an unlawful commitment and expenditure of public funds;

4. To declare that said actions include, but are not limited to, rezoning of the development site
from. B2, “Neig_hbc;rhoo‘d Business Center,” to B3, “General Business,” on April 9, 2014;
execution of the PPPA and other agreemients and contracts with Defendant Applegate. on July 9,
2014; preliminary approvals of the design of the boutique hotel project by the Sumnierville Board
of Architectural Review on J anuary 12, 2015; transfers of funds for the purpose of financing the
boutique hotel project; purchases of or (;ont;acts to purchase real or personal propesty for use in
the project; payplen‘-t_s‘ to consultants for. site' design; the destruction or moving of trees and
‘buildings on the site of th'e project; and appropriation of funds for infrastructure and streetscape

improvements;

13
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5. To permanently enjoin the Defendants from taking any further actions pursuant to, in
furtherance of or to implement the' unlawful design and development contract awarded to
Defendant Applegate, including, but not limited to, petformance of the PPPA and its attachments
and exhibits; commitments or expenditures of pubiic funds in furtherance of the boutique hotel
project; approvals of the design of the boutique hotel prope;'ty by the Summerville BAR; transfers
of funds for the purpose of financing the boutique hotel project; purchases of Jrea’l or personal
property for use in the project; paymerts to-consultants for site design or other consulting services
related to the project; appropriations of funds for infrastructure and streetscape improvements; the
destruction or-moving of trees and buildings on the site of the project; and issuance of Hospitality
Fee Revenue bonds or any other bonds the proceeds of which would fund the unlawful
developroent;

6. To declare Applegate & Co.’s proposal non-responsive to Summetville’s Request for Proposal
as a matter of law;
7. To declare that the Town of Summerville violated its Purchasing Ordinance when 1t accepted
the non-responsive proposal from Applegate & Co.; |
8.  To grant Plainitiffs their costs and attorneys’ fees under S.C. Code Am Sec. 15-77-300; and

9.  To grant such other and further rélief as the Court deems just and proper.

RESPECTFULLY
W.

W. Andrew Gowder, Jr. (8.C. Bar #7895)
PRATT-THOMAS WALKER, P.&7

Post Office Drawer 22247

Charleston, South Carolina 29413- 2247
Phone: 843-727-2208

Fax: 843-727-2231

BY:
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April 6, 2015
Charleston, South Carclina

Michael T. Rose (S.C. Bar #4910)
MIKE ROSE LAW FIRM, PC
406 Centrdl Ave,
Summerville, SC 29483
Phone: 843-871-1821

- Fax: 843-478-7595

ATTORNEYS FOR PLAINTIFFS

-

Undersigned certiffcs that the pleadinig or paper 6 which this certificais-is affixed was

served upen the party(s) fo this action by band, or by depositing a copy of same, enclosed

in a first class, postpaid wrapper properly addressed to the attorney(s) of record for such
other party(s), in a post office or. official depository wnder thg exclusiye care and custody
of the United States Postal Service, onthis_¢%s _day of ,!% 10t E , 2015, in

Charlestan, South Caroling,
A Lt ’.'U.M—ffi L

15

ROA 0649



EXHIBIT A

TOWN OF SUMMERVILLE PURCHASING ORDINANCE
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AN ORDINANCE

TO AMEND ARTICLE V, DIVISION 2 OF THE CODE OF LAWS OF THE TOWN OF
SUMMERVILLE ENTITLED “PURCHASING”

BE IT ORDAINED,,by- the Mayor and Council members of the Town of Summerville, in
Council assembled, that the Code of Ordinances of the Town of Summerville Article V, Diyision
= Gl

2 entitled “Purchasing” be, repealed in its entirety and replaced with the following: o ?:q; ’:1:1
DIVISION 2. PURCHASING 2., W D T
o D T
Sec. 2-320. - Equal opportunity. e o
fods B %

The town recognizes its responsibility to extend equal opportunity in purchasing deéi%il?né‘; and &
encompasses all qualified individuals and companies in protected groups regardless oﬁbé’}’: S
color, creed, religion, association, national origin; sex, age or disability. The town makes all® ’
Ppurchasing decisions in full compliance with the Jaws and regulations of both the Unitéd States

and the State of South Carolina. The town makes qualifying purchasing decisions in a genuine,

open, and competitive selection process which complies with equal opportunity regulations.
Qualifying purchasing decisions made by the town shall be fair arid neutral, provide

opportunities to all persons or businesses applying, and strive to prevent and eliminate.
discriminatory behavior and practices by encouraging and utilizing nondiscriminatory practices

inall aspects of its decision making. )

Sec. 2-321. - Purchasing agent designated; specified duties.

There shall be an employee of the town designated as the purchasing agent. The purchasing
agent shall be responsible for:

(@) Thepurchase of supplies, materials, equipment, and contractual services required by any
office, department or agency of the town government.

(b)  Providing for the storage and distribution of supplies, materials and equipment purchased
by the town and.maintaining a perpetual inventory of appropriate items.

(c})  Establishing Specifications, where deemed necessary and practical, for such supplies,
materials, equipment and services. Such specifications shall be as definite and clear as possible
and shall encourage competition wherever practical.

(d)  Developing and maintaining an up-td-date list of qualified suppliers, vendors and service

Pproviders, including those who have requested that their names be placed-on a bidders list. The

purchasing agent shall have the authority to remove the names of vendors who have defaulted.on

their quotations, attempted to defraud or misléad the town or who have failed to meet estabiishied -

requirements, including, but not limited to, established quotations or delivery dates. .
(e) Obtaining the most competitive prices on all purchases, contracts and services.
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Sec. 2-322. — Purchasing limitations and authorizations.

To maximize the purchasing value of public funds, all prociirements should be competitive
where practicable and serve the best interest of the town. Upon verification of adequate funds,
all supplies, equipment and contractual services, except as otherwise provided herein, shall be
purchased by the following niethods:

(@ $0.00 - $2,499 — Requires no formal procurement, but the purchaser will ensure that the
lowest cost is sought when possible. Purchases up to $2,499 must be approved by the
department head, or his designee, provided adequate budgeted funds ate available for the
purchase.

(b)  $2,500 - $24,999 — Requires that a minimum of three written competitive quotes be
obtained with the award given to the lowest qualified bidder. A written quote-or iniformal bid.
can consist of a fax, email, maijlings or any similar means. Purchases up to $24,999 must be
approved by the department head and division head, or their designees, provided adequate
budgeted funds are available for the purchase,

(©) $25,000 and over —Requires that purchases be made through competitive sealed bids and
advertised through local press publications, the town’s website, and/or the South Caroliria
Business Opportunities (SCBO) publication or other similar publicationis. Purchases over
$25,000 must be approved by the finance coinmittee of town council. :

(d)  Nothing in this section shall prohibit a'higher level, more stringent procurernent method
being used if it is. determined by the purchaser that the town's best interest would be better
served.

' (e)  Formal contracts shall be executed by the town.administrator, finance director or mayor.

Sec. 2-323, — Procurement levels and process.

(@  Small Procurements ($0.00 - $2,499)

1. Small purchases may be made by the department head or his designee or a request
may be submitted to the purchasing agent for procurement.

2. Competition is encouraged and recommeiided to ensure fair and reasonable:
pricing. Each purchasing authority shall use professional discretion and good
judgment in an effort to maximize the purchasing value of public funds.

3. Small ptocurements of less than $2,500 shall be accomplished by purchase orders
in accordance with departmental procedures and forwarded to the findnce
department, who shall from time to time audit small procurements to validate that
small purchases have been executed in accordance with this chapter and entered
into the town's purchasing system.

()  Competitive Quotes ($2,500 - '$24,999)
1. Competitive quotes may be obtained by the purchasing agent, department head or
his desigree. :
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10.

Offers shall be requested and obtained from at léast three sources whenever
possible for purchases costing $2,500 or more but less than $25,000.

All suppliers solicited shall be afforded a complete description and requirements
of the goods and services being sought, including any special conditions of the
éxpected procurement.

All suppliers solicited shall be afforded time considered reasonable by the
purchaser to provide written quotes. Written responses shall be accepted by fax,
email, iailings or other similar means.

All responses received shall be evaluated for price, quality, acceptability as
specified, availability of goods or services, past performance, transportation or
any ‘other special cost or factors which may apply, including any special
conditions or exceptions which the vendor may have stipulated.

Inv all'cases; any discussions with vendors after responses have been received shall
be limited to clarification purposes. No discussion or disclosure is permissible
with any vendors in regard to offers received from others.

Negotiation is generally not applicable to competitive quotes although
negotiations may be conducted; however, should any negotiations result in the
change of the vendor’s ranking, then like negotiations shall be afforded other
vendors that have submitted a quote.-

Award shall be made to the most responsive, responsible vendor whose response
has been evaluated and determined to meet the requirements and to be in the best
interest of the town, The town shall reserve the right to award to the most
responsive, responsible vendor by units or projects, whichever is in the best
interest of the town.

All such informatjon received shall be considered confidential and shall not be
disclosed to any vendor prior to an award decision: If all offers exceed the
acceptable limits and it is determined that the goods orservices shall be
reprocessed, then all offers shall be rejected and no cost or pricing information
shall be disclosed to any vendor for any reason.

Procurements $2,500 or more but less than $25,000 shall be accomplished by
purchase orders in accordance with departmental procedures with supporting
quote documents and source justification and/or written rationale as to why the
procurement may be considered under other procurement methods as provided
elsewhere within this chapter, or more.specifically, considered as a sole source
procurement, sensitive procurement, emergency procurement, procurement
through the State of South Carolina or one of its agencies or procurement through
an existing town contract. Supporting documentation should include written
quotes submitted by vendors and contain a clear, concise statement as to the
services and/or goods offered for the town's consideration. As a minimum,
comparative pricing should be obtained from three sources whenever possible
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which provide like or similar goods and/or services. Purchase orders $2,500 or
more but less than $25,000 must be approved by the division head or his designee.

(c)  Competitive Sealed Bids ($25,000 and over)

1.

Purchases and/or contracts valued at $25,000 or greater shall be awarded by
competitive, sealed bidding, except as may be provided elsewhere in this chapter.
Full specifications and proposed vendors shall be provided to the purchasing
agent by the purchasing department to solicit competitive sealed bids.

An invitation for bid shall be advertised through local press publications, the
town’s website, and/or the South Carolina Business Opportunities (SCBO)
publication or other similar publications, not less than 10 days prior to the date set
forth therein for the opening of bids.

If necessary, all prospective bidders will be invited to a pre-bid meeting with the
purchasing agent and department head(s) to discuss the bid.

All bids received prior to the opening shall be kept secure and unopened. All bids,
hand delivered, shall be initialed, indicating date arid time received, Any bids not
properly identified and opened in error by the town shall be resealed immediately
and initialed by the recipient.

Bids shall be opened publicly in the presence of one or more witnesses at the time

and place designated in the invitation for bids. The amount of each bid:and such

_ other relevant information as may be specified in the invitation, together with the

10.

name of each bidder, shall be tabulated. The tabulation shall be open to public
inspection at that time.

It shall be the responsibility of all bidders to provide adequate means whereby
their bids, whether mailed or hand carried, shall be received by the town no later
than the day and time, as stated in the invitation. Late bids will not be- accepted.
Bids shall be accepted unconditionally without altération or correction, except as
may be otherwise authorized in this chapter. The invitation for bids shall set forth
the evaluation criteria to be used. No criteria may be used in the bid evaluation
that is not set forth in the invitation for bids. ) .

The town shall evaluate the bids solely using the information as supplied by the
bidder. However, it is sometimes determined that, for clarification and more
professional evaluation, additional information is desirable and ofteii necessary.
Therefore, the town reserves the right to hold discussions, review the
specifications as believed offered, and request clarification or any additional
technical information which may provide a fair and impartial evaluation by the
town. All discussions shall be limited to the bidder’s proc'iucts, goods or services,
and no discussion shall be permitted regarding bids by others. .

Corrections or withdrawal of inadvertently erroneous bids before bid opening,
withdrawal of inadvertently erroneous bids after award, or cancellation of awards
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or contracts based on such bid mistakes may be permitted by thie town where:
appropriate. :

11. Any bidder may, by requesting in writing, withidraw his or her bid for any réason

priorto the scheduled bid opéning.

12 After bid opening, no changes in bid prices or other provisions of bids prejudicial

to the interest of the town or fair competition shall be permitted.

13. Properly worded and directed changes or corrections which do not'disclose the

total amount bid may be made by any bidder if submitted to the town in writing
and réceived prior to bid opéning. These:changes or corrections may be hand
carried, mailed, emailed, or sent via fax transmission as follows: "

i: To increase or decrease a previously submiitted Jump sum amount, the
bidder shall instruct the town in the amount that his or her bid-is to be
increased or decreased by.. .

it. Incase of'a bid which contains mult‘i-items‘, the bidder shall instruct the
fown in the.amomnt that he or she.desires a.given item to be increased or
reduced, thereby requesting that his or her fotal bid be ineéased or
decreased in an equal amount. ' Changes shall only reflect the amount of
adjustment. Changés received which indicate or divulge openly the total
amount bid shall not be accepted. -

12. The bid shall be awarded with reasonable promptness by notice to the most

13.

14.

15.

fesporisive, responsible bidder whose bid‘meets the requirements and

“ specifications and any other award criteria set forth in the invitation for bids, and

in the best interest of the town. .

The finarice committee of town council may authorize the:purchasing agent, in
situations where the town’s best interest precludes re-solicitation of work, goads,
or services-of a reduced scope, to negotiate an adjustment in the bid price,
including change in the requirements, with the low, responsive and responsible
bidder: A

In the event that negotiations are unsticcessful in reaching a price or scope of
work of sérvices which would be agreeable, the: town, at it$ discretion, may
terminate all negotiations with the lowest bidder, and enter new negotiations with
the next lowest bidder and.likewise the third and sequential bidder-should
negotiations not be prodictive with the second lowest offerer.

Should subscquent negotiations be conducted, all negotiations shall be conducted

. in like manner as with the first bidder. No changes or reductions in scope-of work

16.

17.

or services shall be permitted during negotiations with.sequential bidders that was
not penmitted or offered with.the negotiations with previous responsive bidders.
In conducting negotiations, thére:must-be no disclosure of any information
derived from bids submitted by competing bidders.

Procurements costing more. than $25,000 shall. be accomplished by purchase
orders in accordance with departmental procedures with supporting bid award
documents and source justification and/or writteri rationale as to why the

5

ROA 0655



procurement may bé considered under other procurement methods as provided
elsewhere within this cliapter, or more specifically, considered as a sole source
procurement, sensitive procuremcn't, emergency procurement, procurement
through the State of South Carolina or one of its agencies or procuremént through
an existing town contract, Supporting bid award docurnents should include bid
tabulation and a concise statement as to-the reasons for the bid award
recommendation. Purchase orders more than $25,000 must be approved by the
firance committee of town council.

Sec. 2-324. — Competitive bidding; exceptions.

Competitive bidding is required on all purchases exceeding $2,500 with the foilqwi'ng—
exceptions:

(8}  Emergency Procurement. In the event of an emergency affecting the public welfare,
health or safety, the provisions of this séction mdy be suspended upon the approval of the mayor,
finance director or town council: A full; written report.of the ¢ircumstances of any emergency
purchase shall be filed with the clerk and treasurer to the council and incorporated in the minutes
of the next council meeting.

()] Procurement without Competitive Bidding. The State of South Carolina and its agencies,
including South Carolina counties and municipalities write numerous indefinite-delivery-type
contracts yearly with manufacturers, service providers and contractors for regional and/or
nationwide items or services. In all cases; town procuremierit of equipment, goods or services
may be made from suppliers which have contracts in place through the State of Sotith Carolina or
one of its agencies, including South Carolina counties or municipalities, without seeking
competitive bids or proposals.

()  Sole Source Procurement. The purchase has been classified as'sole source procurement
and documentation, approved by the division head, filed with-any quote received by the vendor.
As much competition amongst providers shall be sought when possible. A purchase may be
classified as sole source for one of the following reasons:

1. ‘There is only one vendor that can provide a specific product or service.
2. A brand or make has been establishéd for conformity, to standardize equipment, improve
. -maintenance, or other similar reasons. : )
3. A specific brand has béen established based on reviews, testing, availability, ability to-
work with other owned products, or other simiilar reasons. -

(d)  Sensitive Procurement. Whenit is detérmined that unlimited solicitation may jeopardize
sensitive operations, a limited solicitation shall be authorized, with such competition as
practicable under the circumstances. Unless otherwise authorized by the mayor or finance
director, sensitive procurement shall be limited to legal services, financial services to include
financial advisors and rate consultants, or services for the police department or administtative
services. In all such cases, the appropriate department head or division head must seck the
approval of the mayor or finance director prior to ordering.

6
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(¢)  Professional Services.

Sec. 2-325. — Bid sécurity deposits and performance bonds.

Bid security deposits and/or performance bonds may be required as described in the invitation to
bid as determined by the town.

Sec. 2-326. - Award to other than low bidder.

Wher the award istiot given to the lowest responsive bidder, a full and complete statement of the
reasons therefore shall be filed with the purchase order. Local vendor preference shall be given.

. to those vendors who maintain a principal place of business (owned or rented) within the town,
as registeréd in official documents filed with the Secretary of State, the Internal Revenue ‘
Service, or state: Tax Commission and hold a valid town business license.

In evaluating the price of eligible local vendor bids, the bids shall be evaluated as though the
prices proposed by local bidders were ¢ither 5%, 2% of 1% lower than actually proposed in
accordance with the following schedule: "

(2) If the local bidder submits a bid costing less than $10,000, the business or'individual shall

 be-evaluated on a 5% reduction basis; .

(b) If the local bidder submits 2 bid ¢osting $10,000 or more, the business or individual shall
be evaluated on a 2% reduction basis;

(c) For bids $50,000 or more, the evaluation shall be based on a 1% reduction basis, but will
not exceed a total reduction of more than $2,000.

(d) Nothing herein shall be construed as increasing or decreasing the actual price of a bid and.
the resulting contract; this section is intended only to be used for the purposes-of
comparing and evaluating bids.and proposals for products and services. Nothing within
this section shall be construed to'create any private rights claims, or cause of action on
behalf of any pérson, including, but not limited to bidders. .

(¢) The requirements of this section may: be waived by the finance committee of town
council upon a formal finding that the best interest'of the town would not be served by
adhering to the provisions of this section. _

(f) This section shall not.apply in emergency or sénsitive procurement sitvations,

(8) The town teseives the right to specify brand names based on its experience; current
inventory, and other qualifications specified by the user department.

Sec. 2-327. — Protest procedures and rémedies .

Any bidder who'is aggrieved in connection with the solicitation or award of a.bid shall protest to
the purchasing agent within five (5) days from thie time of-award.of the goods or services being
grieved. Such protest-must be inr writing, and must set forth all specific. grounds for the protest in
detail and explain the factial and legal basis for each issue raised. No additional issues may be
raised or will be considered thereafter. The purchasing agent shall conduct all inquiries deemed
necessary, and a hearing may be held at the discretion of the purchasing agent. The purchasing
agent shall issue a decision in writing within ten (10) days. The bid award or contract shall not

7
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be stayed pending any such protest. Any protestant aggrieved by the decision of the purchasing
agent may appeal to the finance committee of town council within five. (5) days of the purchasing
agent’s.decision. No new-issues may be raised ofi such. appeal. The mayor shall issue the
decision of finance comnittee of town council within fifteen (15) days.of the finance committee
‘hearing. The decision shall state the reason for the action taken. A decision rendeted under this
section shall be final and conclusive unless fraudulerit. Thé appeal decision of the. mayor and the
finance committee of town council is theé final administrative review.and the decision of the
‘town, and such decision can be appealed by the circuit coutts of the state.

First Reading:

Second Reading:

William C. Collins, Mayor
ATTEST:

‘Li-sa- Wéliace, Clerk/Treasurer
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EXHIBIT B
POST & COURIER RFP ADVERTISEMENT
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EXHIBIT C
APPLEGATE & CO. RESPONSE TO RFP
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
‘COUNTY OF DORCHESTER )
) CASENO.:2015-CP-18-713
)
Faye.P. Croft, personally and as Trustee of the ) MOTION AND ORDER INFORMATION
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G, Hutson;
Peter M. Gorman; James Stephen Greene, Jr.;
Brian Peacher; Summerville Preservation
Society; and Dorchester County Taxpayers
Association )
T ’ Plainitiff, )’ FORM AND COVERSHEET
VS, g s
Town of Summerville; William C. Collins, in ) 2. & peb %
his capacity as Mayor; Terry Jenkins, Aaron ?-}_E,’; Qf\“ g
Brown, Walter Bailey, William McIhtosh, FE N o
Kima Garten-Schmidt and Robert Jackson, in’ i‘% ey =
their capacities as members of Town Council; == ; =2 3
Town of Summerville Redevelopment; ER v N T
Corporation; Town of Summervillé Planning =z ; = =<
Commission; Town of Summerville Board of e
Architectural Review; Applegate & Co.; The
Dorchester, LLC; and Arthur H. Applegate.
D ) Defendant. )
Plaintiff’s Attoriiey: _ Defendant’s Attorney: )
W. Andrew Gowder, Jr;, Bar No. 7895. Timothy A. Domin, Bar Nb.
Address: Address: -

Post -Office Drawer 22247

Charleston, SC 29413

Phone: 843-727-2229 Fax 843:727-2231
E-mail: wag@p-tw.com Other: .

126 Seven Farms Drive; Suite 200
Charleston, SC 29492 )

Phone: 843-577-2026 Fax843-722-2867
E-mdil: tdomin@clawsonandstaubes.comOther:

DIMOTION HEARING REQUESTED (attach wriften motion and complete SE_CTI’ONS Iand IH)
'[JFORM MOTION, NO HEARING. REQUESTED (complete SECTIONS 11 and TIT)

[JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and ITT)
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SECTION I: Hearing Information

Nature.of Motion: Plaintiffs' Motion for Partial Summary Judgment and Memorandum of Law
_Estimated Time Needed: 729 MInS, Court Reporter Needed: ST INO

: SECTION II: Motion/Order Type
[ IWritten motion attached
[“JForm Motion/Order

I hereby move for relief or action by the court as set forth inv the attached proposed order.

) _ August 10, 2015
Signature of Attorney for [X] Plaintiff /_{ Defendant Date submitted

A SECTION Il: Motion Fee

[X PAID - AMOUNT: §__ 25 " ©°

[] EXEMPT: [JRuleto Show Cause in Child or Spousal Support
(check reason) [J Domestic Abuse or Abuse and Neglect

(] Motion for Stay in Bankruptcy

Name of Court Reporter:
] Other:

[] Indigent Status ~ [] State Agency v. Indigent Party -
[} Sexually Violent Predator Act [ ] Post-Conviction Relief

] Motion for Publication. "1 Motion for Execution (Rule 69, SCRCP)
[[] Proposed order submitted at request of the court; or,
reduced to. writing from motion made in open court per judge’s'instructions

. JUDGE’S SECTION ’

[C] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order.
] Other: ) Date:

CLERK’S VERIFICATION

Collected by: Date Filed: _____
[ 1 MOTION FEE COLLECTED: $
[ ] CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA | ) IN THE'COURT OF COMMON PLEAS.

_ _ N ) FOR THEFIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER

o : ’ Civil Action No.: 2015-CP-18-00713,

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Croft; Heyward G. Hutson; Peter
M. Gorman; James Stephen Greene, Jr.; Bran:
Peacher; Robert Klinger; Mary Becker; South
Carolifa Public Interest Foundation; Summer-
ville Presefvation Society; arid Dorchester
County Taxpayers Association, individually,
and on behalf of all others similarly situated,

Plaint.iﬂ‘s,

V.

Town of Summervilie; William C. Collins; in
his capacity as Mayor; ’Tcn_')j Jenkins, Aaron
Brown, Walter Bailey, Williar Mclrntosh, Ki-
ma Garten-Schmidt and Robert Jackson, in
their capacities-as members of Town Council;
Town of Summerville Redevélopment Corpo-
ration; Town of Summerville Planning Com-
mission; Town of Summerville Board of Ar-
chitectural Review; , )

N

Defendants.

PLAINTIFFS*MOTION FOR PARTIAL SUMMARY JUDGMENT
AND MEMORANDUM OF LAW ,
Plaintiffs; by their undersigned counsel, move the Court, pursuant to Rule 56, SCRCP,

for Partial Summary Judgment, and in stuppoit of the motion, incorporate this memorandum of
law demonstrating thaf there-are no genuine issues of material fact on these issues; and that the

Plaintiffs are entitled to judgmeiit as a matter of law.
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STATEMENT OF FACTS

On July 9, 2014, the Town of Summerville (“Town”) and the Summerville Redevelop-
ment Corporation (“RDC”) signed a Public-Private Partnership Agreement Betwéen [sic] Town
of Summerville, Town of Summerville. Redevelopment Corporation and Applegate & Co.
(“PPPA”) regarding the building of a mixed use development (“hotel project”) within the Town,}
On N_ow_}er_n_bcr 10, 2013, the Town pub]i_s’iled a Request for Proposal (*RFP™) in the :Charleston
Post and 'Co{lr-ier neWsp'ap-e.r seeking proposals from develolq;er's to design arid build the hote] pro-
jeci.z' Only one developer responded to the RFP with a proposal and the Town awarded the hotel
project to ﬂlat.dcvcloper.3 The RDC +was created on May 28, 2014.* The RDC has never invited
propos:ils, by public notice or otherwise, or made available to pertinént-, persons information

about purchasing property or redeveloping the area where the hotel project will be built accord-

ing to the terms of the PPPA, all in violation of the mandatory requirements of S.C. Code Ann. §

31-10-10(b) and (c)°.

LEGAL DISCUSSION

In response to Plaintiffs’ interrogatories and reqieests for production, Defendarits pro-
duced a copy of a series of emails between Defendants and persons associated with the munici-
pal planning consultants® hired by the Town regarding the hotel project. In the emails, reprinted

in part below and attached as'Exhibit #1, Defendants reveal that the RDC did not comply with S.

Answer, Amended Complainf §48; PPPA at 1, attached'to Aménded Complaint as Exhibit A.
Answer Amended Complaint §57; PPPA at |; PPPA Exhibit B at 1.

Answer Amended Comniplaint §60; PPPA Exhibit B at 1.

Answer Amended Complaint, §§77, 78, 86.

See pages 3-9 infra. o

Those consultants Wwere from the Lawrénce Group. See Answer Ameénded Coniplaint §56,

2

"
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C. Code Section 31-10-110(c) of the Community Development. Law7 and that the Town and the
RDC mgned the PPPA even though they knew the RDC had, falled to comply with.that statutory
requirement as_théy had been.advised by their two atto'meys.s Compliance with this statute is a
prerequisite for the exercise of certain. powers by the RDC, including the power to sell, ex-
change, or otherwisé trarisfer real property of-any interest therein and to enter into.any agreement

related thereto.’

1. The South Carolina Communitv Devel()pment La“ Grants Extraordmarv Powers to
Rcdevelopmcut Commlsswns to Eradicate Bllght

The hotel project at issue here is purported'®1o be a “redevelopment project™to be credted
pursuant to a “redevelopment plan” in a “redevelopment area,” as those terms are dci:iqqd in the
Community Development Law'!, The sole purpose of this; law is-to eradicate blight. Under
S.C: Code- Section 31:10-30(b) a municipality may create a redevelopment-commission if and
only if it finds “(1) thata blighted area or conservation area [an ‘area .about to become blighfed]
exists in whole-or in part in such municipality™ and “(2) the redevelopment of such areas is nec-
essary in the interest of thé public health, safety, niorals, or welfare of the residents of such mu-
nicipality.”"?

To. entlce developers to participate in such pI'Oj ects, the Community Development Law gives

redevelopment commissions extraordmary powers to subsidize and enter into agreements wﬂh

7 5.C. Cod'eAnn §'31’" 10-10:¢t,_seqz.

& °  Seepages.5-8 infra and Exhibit #1 attached.
> 8.C. Code Ann. § 31-10-10(b) and (c).
10 ‘The'word “purported" is used here becduse the- Defendants make these claims to justify the RDC enteridg;

into the'PPPA. The RDC’s participation in the PPPA is not allowed by the Community Dev, elopment Law tnless
these: claims are true. However, these claims cannot be true because the RDC has failed to comply witit the Com-
miunity Development Law; as stated herein:

1 See S.C. Code Ann, §31-10:20 (11)- (16); Order Dismissing Defendants Applegate & Co:, The Dorchester LLC,
and Arthur H.:Applegate (The Applegate Defendants) As Defendants in this case, September 25, 2015, at 3 §9.

12 Section 31-10-30(b).
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privaté developers and to do so without public hearing; In fact, many of such acts, if undertaken
by municipalities instead of redevelopment commissions, would be unconstitutional, Sge Article
X, Section 11 of the South Carolina. Constitution fprohibits- the State and ifs political subdivi-
" sions, including muni,cipalities? from pledging or lending their “credit” for the benefit of any in<

dividual, company, association, corporation or religious or private education instifution) and El-

liott v. McNair, 250 S.C. 75, 156 S.E.2d 421 (1967) (construing “‘credit” as any “pecuniary lia-

bility” or “pecuniary involvement™).
Y

2. The RDC Violated-Section 31-10-110 of the Community Development Law and Is
:’il‘herrefore.iNot A‘uﬂiorizec_! To‘Exec’ute'ai}d Imp}enient the PPPA and fo :E)fercise?the
‘Powers Specified '_I‘h_e:jein.

S.C. Code Section 31-10-110 states:
“Contracting by commission for certain setvices; advertisement for bids from persons in-
terested in purchasing or developing property; commission’s real estate transactions un-
der redevelopment plan.

(2) A commission may contract for engineering, legal, surveying, professional, or
other similar services. -

(b) A commission may sell, exchange, or otherwise transfer real property or any
interest thereinin a redevelopment'area to any redeveloper for residential, recrea-

- tional, commercial, industrial, or other uses or for public use in accordance with
the redevelopmerit plan . . . provided, that such sale, exchange, or other trans-
fer, and any agreement relating thereto, may be made . . . only after . . . pith-
lic notice and award as specified in subsection (). '

(c) The cominission shall, by public notice, published once a week for two ton-
secutive weeks in anewspaper having general circulation in the municipality, in-
vite proposals.and shall make availdble all pertinent information to any persons
interested in undertaking a purchase of property or the rédevelopment of an.area
or any part thereof.” (Emphasis added.)

The, Summérville RDC never has published any invitation for proposals. Rathér, the

Town of Summerville published the Request for. Proposal on November 10, 2013. In fact, the
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RDC was not even in existence on November 10, 20 13, but was formed rnore than seven months
later:when on May. 28, 2014 the Town of Summerville adopted Ordinance No 14-0502 authoriz-
ing the creation of the RDC and when on June 13, 2014, the South Carglina. Secretary of State

igsiied a cértification of incorporation for the RDC.  See Exhibit #2, attached.

3. Because tlie RDC Did Not Comply with _the Mandatory Public. Notice and Award
Requirements of Section 31-10-110(b), (¢) of the Community Development Law, the
RDC Was-Nof-‘-agd Is Not Authorized To Convev Any Real Property to Applegate &
Co. or to Enter Into Any Related Agreement. ' “

The PPPA requires the RDC to “convey a.portion of the Town Property [as defined therei_n]'
to the Developer [Applegate & Co.] or th,e; SPE [a Special Purpose Entity to be'formed by the
ﬁEVéloper].l—:’ Sections 4 and 6 of the PPPA additionally contemplate ;:Onvéyances. of title to
land by the RDC to the SPE pursuant to a “Property Swap,” as defined in those secticfis.® The
Purchase: Lease Agréement and Purchase Obligation Agre;ament befween the RDC and The:
Dorchester, LLC , attached to the PPPA as Exhibit A, requires the RDC 1o lease and to sell to
The Dorchester, LLC spaces in the parking garage to be built pursuant to the PPPA.Y Exhibit C *
of the PPPA requires the RDC to usé 1.58 acres of property qqnvfa;ed‘ to the RDC by the Town.
“for the purposes of the [hpte_l] project.”'$ The RDC represented to the Town and the Developer
that it had “full power and, authority to . . . perform its obligations under, as and when required

_bl"”': the PPP Al

13- E.p., PEPA, Section 3(b)(i), at 4. See also Section 10c, at 7, fegarding collateral’'on RDC éwned property
to be provided by the RDC to the developer.

" See PPPA, Sections 4 and 6, at 4-5. ;
15 These spaces are real property interests. See Parking Lease Agrecinent aiid Purchase Obligation [By'and
between the] Towi of Suinmerville Redevelopment Corporation [and] The Dorchester, LLC, dated July'9, 2014, at.
1-2.

16 Grant and Propeity Conveyance Agreenient for Tourism and.Other Economic Development Projects, at 1-2.
17 See PPPA, Section 15, 4t'8.
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Notwithstanding these representations, the RDC is prohibited from performing these real
property conveyances as required by these sections of the PPPA, since the RDC did not issue and
make an award under a Request for Proposal or take any of the other actions necessary under the

Community Development Law'® for the RDC to enter into and implement the PPPA.

4. The RDC and the Town knew they were.violating Section 31-10-110;

The following emails show that thé RDC knew it had failed to comply with Section 31-10-
1]0(0) and proceeded to: contract with the developer, nevertheless. These emails demonstrate
that two of the Town'’s attorneys warned the Town about thé RDC’s failure to comply with Sec-
tion 31-10-110 on at least two separate occasions, one on May 29, 2014, and the other on July 9,
2014, and their counsel was fejectéd and ridiculed.

The July 9, 2014 date is significant. Mayor Collins had been in secret negotiations ‘with the
developer for nearly eight.menthis prior to July'9, 2014. At the Town Coungcil meeting scheduled
for that evening, Cou‘ncil planned to “go public® with the news about the hotel project and the
agreement with the developer and to authorize. the Mayor to sign the PPPA. The Town had
known about the violation of Section 31-10-110 at least since May 29, 2014, Rather than taking
the time and steps to comply with it, the Town chose to keep to its schedule and proceed, despite

the requirements of the statute. ‘

Consider the following e-mails, attached as Exhibit #1;

13 In violation of the Community Development Law, the RDC failed to create a redevelopment plan for a rede-
velopment area and a redevelopment project pursuant toa redevelopment plan, and to afterwards obtain approval of
that redevelopment plan, area and project from the Town. Instead, the Town created what it calls a redevelopment
plan for what it calis a redevelopment area involving the hotel as what it calls a redevelopment project, and after-
wards created the RDC and got the RDC to approve the Town’s purported redevelopment plan, area and project.

&
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May 29, 2014, at 9:15 a.m.: Madelyn Robinson, Summerville’s Director: of Pianning
and Economic Development, wrote to representatives at The Lawrence Group, the Town’s con-

sultants:.

“Hi, The Town s attorney. has asked me.to ask you about Sec."31-10-110(c).Jan-
guage — .. .invite proposals. . . .” [statute is quoted] “I'm WOndcnng if the
RDC can sxmply accept the Town s work on tlie downtown project based on the
advertised RFP last year — in other words, the Town pass [sic] this project to.the.
RDC for completion? Frank Cureton {Town Council from Haynsworth Sinkler
Boyd in Columbia, SC] will be. filing the-incorporation documents [for the RDC]
with the Secretary of State-of [szc] us and I’1l probably need to ask him about this
as well. Thanks!”

May 29, 2014, at 10:17 am; Craig Lewis of The Lawrénce Group responded:
“It seems to me that so long as you can document that a similar approved [sic]
process: occurred you should be fine. At least, that’s been my experience with

other retroactive-type processes that 1 have béen a part of. Ultlmately it’s all
about whether your attorney is comfortable with it though I don’t see an issué.” -

May 29, 2014,.at 10:34 a.m.: Julie Franklin of The Lawience Group wrote:

“I. would.concur with Craig. It appears to me that the intent of the legislation —
a public process to allow for open solicitations before selling the, property — has:

. been followed by the town. I believe thé legislation would apply to property

owned by the RDC. ‘Thé town is the owner of the property upon execution of

~ PPP, and the town followed the due process, and now is simply-entering.into the

PPP to engage the RDC in the project. 'We could add some additional verbiage
within the Whereas. section to further documentfclanfy Maybe GW [Town At-
torney] has Somé suggestions on that.”

July 9, 2014, at 9:22 a.m.: Madelyn Robinson wrote to Julie Franklin:

“We are now removing the first right of refusal language - can’t do that with the
tax exempt bonds AND get this - - town attorney still had issues with the whole
section in the state statute that says the RDC must advertise for two consecutive
weeks, etc. etc. and he talked. with frank [sic] who agreed (sounds like lLie only
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contdcted Frank within the past week or s0) - town attorney sends us this yester-
day in an email yesterday at 4:02! The mayor, lisa [sic] and I were.crushed that
this-was not finalized back at the first of June when I had asked for y*all’s opinion
at the last of May and shared that with him. All seemed firie (at least as far as we
knew) but evidently he was still not happy. The Mayor called Frank yesterday
evening and went over everything - how this was originally started by the Town
speaking with another hotel developer, then that fell through, spoke with the cur-
rent developer who showed interést, the Town advertised a [sic] RFP (we pulled a
copy and confirmed that is [sic] was in print and on thé newspaper’s. online ads
for a couple of weeks), Town even sent [sic] RFP to several developers to make
sure they had the information, current developer only one to submit, Council au-
thorized Mayor in public meeting to negotiate, Town went through Vision Pro-
cess, Town established RDC to implement this project - - - -not sure he got all this
from the town attorney. He is supposed to be sending us additional language for
the PPPA for us to insert anytime now.....Lisa and I thought that one of the
WHEREAS’s handled this but I guess not - not enough verbiage I suppose. The
Mayor asked Hiin if he could defend this and he said that we have our défense ar-
gument if needed and the language should go above in establishing that the intent
of the statute was met - [ mean, really?! We're still pushing through —*

July 9, 2014, at 10:52 a.m.: Jilie Franklin responded:

“Wow. It's like the guy who sleeps all the way on the-road trip, wakes up as you

are pulling into the destination, and then wants to go back to redo what he missed!
Hopefully, the new language will get GW comfortable with. things. Again, at-
torneys sure do know how to complicate matters. I thought everyone was ori
the same page on that one as well. Sounds like the developer’s attorney forgot
about that.one.”

RDC and Town Knowingly Misrepresented RDC’s Non-Co mpli ance Wlth

Com-

munity Develonment Law

As shown above, the Town and RDC clearly knew the RDC had not complied with S.C.

Code Section 31-10-110 because the RDC had failed to comply with the public notice and award

requirements of Section 31-10-110(b) and (c). Nevertheless, they stated in a written contract the

following factual misrepresentation:.

“WHEREAS, the Town of Summerville . . . openly solicited a Request-for-
Proposals for private development of the Town Property in accordance with Title
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31, Chapter 10 Community Development: Law of"the South Carolina Code of
Laws (1976). et seq.. as amended;” (Emphasis added.)

The Community Development Law clearly does.not prm_fid_e- that the: Towre can solicit a
Regﬁ_ést—for—l{:opos_él's.‘ It obviously provides only that the RDC, an entity legally separate from
the Town, must-do so. Town and RDC officials were well aware of these facts on July 9, 2014,
the date they sigiiéd this agreement, as shown above. For the Town and the RDC to claim in this
agreement as quoted above that the Town’s Request4for~Prqpésgl complies with the Cor‘nmunily
Development Law whén they knew those claims factually were not true is a fraudulent misrepre-

sentation.

6. The Community Development Law Is a Mandate.

Sec;ﬁon 3 1-=1‘0'-1-1=0'(c_)_ of the Community Development Law is not a mere “suggestion” or
“recommendation.” It is hot permissive, as are subsections (a) and ) ‘.Subsectifon- (c) is-a man-
date, compliance with which is a prerequisite to exercise of the powers enumerated in subsection
(b). Redevelopment comumissions-are given extraordinary powers to subsidize, enter into-deve@;— )
opment agreements with and convey rcal’ property to private Qevélopers, without public hearings
— all in the intérest of élgminaﬁhg blight. These dte powers. that municipalities do not otherwise
have.

7. The Corimunity Development Law is Not Ambiguous.

"“If a statute’s Janguage is plain and vunambiguous and conveys a clear anid definite rnleaning,

there is no occasion for employing rules of statutory- interpretation.” Piedmont- Public Service

Dist. v. Coward, 319 8.C.-124, 459 S.E. 2d 876 (Ct. App. 1995), 4f’d 324 S:C. 239, 478 S.E.2d
836 (1_‘996). * In such circumstances, “the Court simply lacks the authority to look for or impose

o2
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another meaning and may not resort to subtle or forced construction in an attempt to limit or ex-

pand a statute’s scope.” Tilley v. Pacesetter Corp., 355 S.C. 361, 373, 585 $.E. 2d 292 (2003).

.8. The Violation of the Commnnih’ Development Law Is Not Merely “Technical.”

The original rationale for redevelopment statutes such as the Conimunity Development Law

was to eliminate blight. A finding of blight or imminent blight is an dbsolute prerequisite to use -

of the ;edevelc;pment laws; they are not intended for building hotels and condos in Suinmér-
ville’s 'Hi:s;toric District. Although the issue of blig'ht is nét presented in this motion, the under-
lying rati'onal'e of the Community De_\velo\pment Law informs the que;;ﬁon whether the violation
of Section 31-10-1 10 is merely technical. Cornpliance with that section is mandatory before a
redeveloi)me_nt_ commission can exercise the extraordinary powers auﬁhori,zed therein and énter
into a multimillion dollar contract for the redevelopment of land in an historic district that in-

volves use of taxpayer funds without a public hearing.

9. The Town of Summerville and the Summerville RDC Are Not‘Identi'cal”En'titi'es_ Such
That One Could Substitute for the Other.

The actions taken by the Town in publishing the Request for Proposal on November 10,
2013, cannof be as,_sﬁme‘d by, ratified by or attributed to the RDC, The RDC and the Town are
not‘(:me and the same; the Town of Summerville and the Summerville RDC are.separate and dis-
tinct legal entities, ThlS is shown by the Narrative Description of Activities of Summetville Re~
development Corporation, Attachment 1 to IRS Form 1024, page 2, submitted by the Summer-
ville: RDC to the 'Int'f;mal ReVenue.-Servicc, attached as Exhibit #3, which states in part as fol-

lows:

10
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“The Community Development Law plainly recognizes that a redevelopment

. coinmission i§ incorporated as a separate entity apart from the local municipality. .

The Act expressly recognizes that a redevelopinent:coininission is a “séparate and
distinct bod[y] corporate and politic.’ ' South Carolina Code Sec. 33-31-30(a)
[szc] The Act requires that the Secretary of State issue a certificate of incorpora-
tion to the redevelopment commission, Each redevelopment corporation is gov-
emed by a governing body and exetcises its own separate powers (including the
power to issue bonds) in its own name. See South Carolina Code Secs. 33-31-40
through 70 -90. {[sic].

* ¥ *

A redevelopment commission: may make ‘recommendations affecting any ared in
its field of operatiof or property therein, which it may deem likely to promote the
public health, morals, safety, or welfare,” but has no power to enforce any-of such
recommendations. Given that a rédevelopment .commission does.not have: -such:
powers, a redevelopment commission would not-be-treated as a political subdivi-
sion.

~ In sum, a redevelopment commission may quahfy for an exemiption from federal

income taxation \inder Section 501(c) so Iong a$ it'meets the requirements of the
applicable subsection (in. this instance, Section 501(c)(4)).”

L

.

——

i
—

Thus; any argument by Defendants suggesting the RDC and the Town are identical enti-
ties Such that one.could substitute for the othér or that one could assume, ratify or nullify the acts

of the other is contrary to law and to thie representations, the RDC.made to the RS,

10. The End Does Not Justify the Means.

The Town’s consultants opined that as long as the “intent™ of Section 31-10-110 was fol-
lowed, its viclation should be disregarded. The Town’s attérneys apparently did not agree, but

the Town and the RDC proceeded to sign and begin implementing the PPPA, nevertheless.

The South. Carolinz Sugreme Couirt does not agree that the: end justifies the means: in pro-
curement.cases. For example, in Sloan v. DOT, 365 S.C. 299; 618 S.E. 2d'876 (2005), the issue
was whether the DOT’s procurement of three constructiofi contracts using & Request for Pro-

posals method of procurement rather than competitive sealed bidding was authorized, The Cir-

11
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cuit Court had found that even if there were “technical” differences between the two methods, it
did not matter because the confracts were iri fact awarded to the lowest bidder (which. isthe goal
of éompetitive sealed bidding but I}(’)T._ necessarily of RFPs). The Supreme Court reversed the
Circuit Court on the mefits, saying, “TI—:IC fact that these three contractS»Wc;re awarded to the low-
est bidder is irrelevant,” Even though the case was.‘..moot, the Court went fo great lengths to ex-
plain the differences between the two methods, finding the DOT was not authorized to use the
RFP method, stressing the importance of compliance with applicable law in government con-
tracting and holding, essentially, that the end does.not justify- the means.,

Similafly, here, the fact that the Town published the RFP does not relieve the RDC from per-
forming its own statutory: ob_ligétions. The Community Deévelopment Law: does not authorize the
municipality to. invite proposals from redevelopers; only the RDC may issue such RFPs under
_ the Community Development Law.!?

WHEREFORE, Plaintiffs pray the Cotrt:

1. To declare that the Summerville RDC violated Section 31-10-110 of the Community Devel-

opment Law by failirig to. comply with the requirements of subsections (b) and (c) thereof;
2. To declare that the Summerville RDC is'not authorized to exercise the powers enumerated in
Séction 31-10-110(b) and in the PPPA,;

To declare that Sections 3(b)(i); 4, 6 and 10c of the PPPA, and any and all otper provisions

W2

thereof, rélating to the-sale, exchange or other transfer of réal property or any interést therein

in a redevelopment arca by the RDC, and any agreement rélating thereto, 'including_ the

PPPA and the agreements attached as exhibits to the PPPA, are unlawful, ultra vires, void ab

9 Indeed, the Town’s Purchasing Ordinance does not even authorize the Town to use the RFP method of procure-
ment. Seé Memorandum of Law In Support of Plaintiffs’ Motion for Partial Summary Judgmient, dated April 6,
2015, Thus, allowing the-Town’s unauthorized publication of the RFP to-satisfy the requirements of Section 31-10-
110(c) would bestow upon the Town powers it does not grant to itself inits own Purchasing Ordinance.
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initio ‘anid unenforceable due 'to_-violatin_g.thcé.Commmﬁty_Dcvciop_ment Act and being against

public policy;

4. To grant Plaintiffs their costs and attorneys’ fees under .S.C. Code Ann. Sec. 15-77-300fF;.

and

5. To grant such other and further relief s the Court deems just and proper,

October 19,2015

L
W. Andrew Gowder, Jr., Esquire (S.C. Bar #7895)
PRATT-THOMAS WALKER, P.A.
Post Office Drawer22247
Charleston, South Carolina 29413-2247
Phone: 843-727-2229
wag@p-tw.com

Counsel for Plaintiffs.

Michael T. Rose, Esquire (5.C. Bar #4910)
406.Central Ave.
Summerville, SC.29483

Phone: 843-871-1821

Facsimile: 843-478-7595

mroseS@sc.ir.coim

Counsel for Plaintiffs
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From: Franklin, Julie <julie. franiklin@thelawrencegroup.com>
Sent: Friday, May. 30, 2014 3:25 PM :

To: Robinson, Madelyn

Ce: Lewis, Craig; Holmes, Monica; Wallace, Lisa

Subject:  RE: RDC question - Code

No problem. Sounds like you afe working through it. Call whenéver it-works for you. Enjoy youi
weekend — don’t work too hard.

From: Robinson, Madelyn [mailto:MRobinson@summervillesc.gov)
Sent: Friday, May 30, 2014 3:26 PM

‘To: Franklin, Julie

Cc: Lewis, Craig; Holmes, Monica; Wallace, Lisa

Subject: RE: RDC question - Code:

Thank you!

+ Julie T will most likely not get to call until Monday —

But, Lisa and I iéally think (weare doing more research on this) that the Redevclopment Plan to be:
approved by Town Council can be done through a Resolution as the Redevelopment Plan will be
implemented by the RDC and the Vision Plan will be implemented by the: Town because it will b an
amendment to the Comp Plan (as an exhibit at least, perhaps it might be better to be an update — will
roll this thought around) put’into-place by an ordinance-as required.

Yes, l;king stuff home again to think about and notate --—

Trying to finish-up comments to the drafts for Monica and I believe Lisa and the Mayor are trymg to
seitle some concerns with the Agreemcnt with GW and the bondmg attorneys.

;) : .
Madelyn.H. Robinson, AICP ‘
Director of Planning & Economic Development

Town of Summerville

200S.Main 8t.
Summerville, SC 29483

- 843.851 4223 {office)
~ 843.871.6954 (fax)

", From: Franklin, Julie [mailio;julie. franklm@thelawrencegroup com]

Sent: Fnday, May 30,2014 9:31 AM
To: Robinson, Madelyn
Cc: Lewis, Craig; Holnies, Monica

. Subject: RE: RDC question - Code

. Lagree with Craig on keeping them ‘!separate and lét them build off each other. Tn regdrds to the:

i
'

"~ ROBINSON_RE RDC question - Code.tx([5/25/2015 7:55:45 AM]

approval of the redevelopmient plan by council, the statute doesn’t appear to Speclfy ordinance or

! resolution.

+ Also — a-couple ‘of thoughts looking over the draft ordiniance -
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- Is the'Visien Plan serving as the update fot the Comp Plan or simply being added to the Comp
Plan as an amendment? The ordinance is not clear on that, I would recommend adding some:
language to clarify — and reference the last adopted Comp Plan as part of that language.

- Let's chat further about how we:reference the RDC’s recommendation — depending on what
comes fifst, we may. not include any reference here, but, instead, reference the adoption of the
Vision Plan/Amendmeént of the Cémp Plan in the resolutions for the RDC and Council regarding
the redevelopment plan. (Have.l got us both completely confused now?).

Left you a.-voicemail this moming. Give.me a call when you have a moment and we: can chat ﬁxrther to
make sure-we are clear on steps. :)

From: Lewis, Craig

Sent: Friday, May 30, 2014 8:52 AM
To: 'Robinson, Madelyn'; Franklin, Jalie
Subject: RE: RDC question - Code:

I would recommiend that they-be separated ad they address two different issues and statutory elements.
Sorry’: ( Of course, they can run in parallel.

I need fo.deferto Julie but If's my-understanding. that the Redevelopment Plan-is adopted by-the
Council, so'yes - they would each-need two readings. ~

Craig Lewis, AICP, LEED AP, CNU-A | Principal
Lawrence Group | Town Planning + Architecture
Davidson, NC | PO Box 1836: Davidson, NC 28036
Beaufort, SC | 1911 Boundary Street Beaufort, SC 29902
. St. Louis, MO'| 319 N. 4th Street — Suite 1000, St. Louis, MO 63102
main (704) 896-1696
mobile (704) 609-9841
craig.lewis@thelawrencegroup.com
www.thelawrencegroup.com

From: Robinson; Madelyn {mailto:MRobinson@summervillesc.gov]
Sent: Thursday, May 29, 2014 2:17 PM

To: Franklin, Julie; Lewis, Craig

Subjcet: RE: RDC question - Code,

Thank you both! Lisa and I both Iike your thoughts and agiee — I’ve sent’ them to GW but we haven't.
heard back yet...

Can I beg another réquest....I’ve attached a very rough draft of the ordinance to amend the Comp Plan
with the Vision Plan: My.thoughts are to:perhaps go ahead and mention the Vision Plan in the same-

ordinance, so that come July 9 after ihe PC’s public hearing on thiis AND the RDC’s public heanng on'the

redevelopment plau, the same ordinance can be used. Or should there be a separate resolution? Uh

oh, here I-go again getting all jumbled up....or, do they have to have fwo readings as the RDC would only

be asking them to approve the plan for the RDC to implement —

I ap_olo.gize if these questions are getting too basic and I should know the answers, but please know I,
we, greatly appreciate your patience, feedback and guidance!

Madelyn H, Robinson, AICP

Director of Planning-& Economic Development
Town of Summerville

AROBINSON_RE RDC question = Code.tx[5/20/2015 7:55:45 AM]
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200 S. Main St.
Summerville, SC 29483
843.851.4223 (office)
843,871.6954 (fax)

From: Franklin, Julie [mailto:juli¢. franklin@thelawrencegroup.com]
Sent: Thursday, May 29, 2014 10:34 AM

To: Lewis, Craig; Robinson, Madelyn

Subject: RE: RDC question - Code

I would concir with Craig. It appears to me that {lie intent of the legislation — a public process to allow
for open solicitations before selling the property — has been followed by the town. I believe the
legislation would apply to propérty owned by the RDC, The town is the owner of the property upon
execution of PPP, and the-town followed the due process, and now:is simply entering into the PPP'to

. engage the RDC in, the project. We could add some additional verbiage within the Whereas section fo

further document/clarify. Maybe GW has some suggestions on that.

From: Lewis, Craig

. Sent: Thursday, May 29, 2014 10:17 AM

To: Robinson, Madelyn
Cc: Franklin, Julie

~ Subject: Re: RDC question - Code

Tt seems to mie that so long as you:can document that a similar approved process occurred you should
be fine. At least that's been my experience with other retroactive type processes that I have been a part.
of: Ultimately it's all about whether your atforney is. comfortable with it though I.don't see an issue,
Craig Lewis, AICP, LEED AP, CNU-A | Principal -

- Lawrence Group | Town Planning + Architecture

Davidson, NC | PO Box 1836 Davidson, NC 28036

" Beaufort, SC| 1911 Boundary Street Beaufort, SC 29902

St. Lonis, MO | 319'N. 4th Street— Suite: 1000, St. Louis, MO 63102
main (704) 896-1696

direct (704) 237-2200

mobile (704) 609-9841

. craig.léwis@thelawrencegroup.com
~ www.thelawrencegroup.coin ' .

On May 29,2014, at 9:15 AM, "Robinson, Madelyn" <MRobinson@summervillesc.gov> wrote;
Hi,

The Town’s attorney has asked me to-ask you about §31-10-110 (c) language —....invite
proposals....!” ' \

“(c) The commission shall, by public notice, published once a weck for two consecutive

weeks in a newspaper having general circulation in theuinicipality, invite proposals
and shall make available all pertinent information to-any persons interested in
undertaking a purch_ase of_pmperty o1 the redevelopriient of an area or any part

. thereof. The-commission may require such bid bonds as it deems appropriate, After

receipt of all proposals, the sale shall be made to the developer submitting the plan for
use of the property that best effectuates the purposes of the redevélopment plin sét
forth in subsection (€) of this section. All proposals may be rejected. All sales shall be.

' subject to tlie approval of the govemmg bedy of the-muidicipality. Nothing heréin,

" IROBINSON- RE RDC, question: - Co'cle.txl.[j,/_29/20_l‘5 7:55:45 AM]
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however, shall prevent the sale at private sale without ddvertisement and bids to the
municipality or ather public body, or to a nonprofit.association or corporation operated
exclusively for educational, scientific, literary, cultural, charitable, or religious purposes,
of such propeity as is specified in items (1), (2), (3), or (4).of subsection (d) of this
section; provided, that such sale is in accordance with the provisions of the item.”

I’m wondering if the RDC can simply accept the Town’s work on the downtown project
based on the advertised RFP last year —in other words, the Town pass this project to- the
RDC for completion?

Frank Cureton will be filing the incorporation documents with the Secretary of State of
us and I’ll probably need to ask him about this as well.

Thanks!

Madelyn H. Robinson, AICP

Director of Planning & Economi¢ Development
Town of Summerville

200 S. Main St.

Summerville, SC 29483

843.851,4223 (office)

843.871.6954 (fax)

<image001.jpg>

This email and its attachments may be confidential and are
intended solely for the use of the'individual to whom it is
addressed. Any views or opinions expressed are solely those of
the author and do not necessarily represent those of the Town of
Summerville. If you are not the intended recipient of this email
and its attachments, you must take no action based upon them, nor
must you copy or show them to aityone. Please réply to the sender:
if you believe you have received this email.in error.

This email and its attachments may be ¢onfidential and are intended soIe]y
for the use-of the individual to whom it is addressed. Any views or opinions
éxpressed are solely those of the:author and do nct riecessarily represent
those of the Town of Summerville. 1f you are not the intended recipient of
this émail and its attachmenits, you must take no action based npon them, nor
must you copy or show them to anyone. Please reply to the sender if you
believe you have received this email in errdr.

This email and its attachments may bé confidential-and are intended solely -
for the use of the individual to whom it is addressed. Any views or opinions
expressed are solély those of the author and do not necessarily represent
those of the Town of Summerville. If you are not the intended recipient.of
this email and its-attachments, you must take no action based tipon them, nor .
must you copy or show them to anyone, Please reply to the sender if you
believe you have received this email in error.

VROBINSON_RERDC question - Code.txt[5/29/2013 7:55:45 AM]
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From:  Franklin, Julie <julie.franklin@thelawrenccgroup.com>
Seiit: Wednesday, July 9, 2014 10:52 AM

‘To: Robinsor, Madelyn

Subject: RE: The Dorchester: PPP Agreement

Attachments: image001.jpg ’

Wow. It's like the guy who.sleeps all theway on the road trip, wakes up as you aré pulling into the-destination, and
then wants'to go back to redo what he missed! .

i Hopefully, the new language will get GW comfortable with things. Agam attorneys sure do know how ta

complicate matteis:

o Doesn't surprise:me on the revised text on the first right of refusal. I thought everyong was on.tlie same page on that
" | one as well, Sounds like the developer's attorney forgot about that one.

} -----Original Message-----

(> From: Robinson, Madelyn [mailto: MRobmson@summervxllesc gov]

Sent: Wed 7/9/2014 9:22 AM

+ To: Franklin, Julie

Subject: RE: The Dorchester; PPP Agreement
\ Hi, yes - thank you for the reminder - I'm not seeing the blanks anymore.
We are now removing the first right of refusal languagc can't'do that with the tax exempt bonds AND get thig-----—

--town aftomey still had issues with the. whole section.iri the state statute that says the RDC.mmust advertise. for two
consecutive weeks, etc. etc. and he talked with frank who-agreed (soundsilike he only-contacted Frank within the

— ‘past wéék or s6) - town.attorney sends us thi§ yesterday in-ah email yesterday at.4:02! The mayor, lisa and 1 were

crushed that.this was not finalized back at the first.of June when I had asked for: y'all's opinion at the last of May and
shared that, with him. All seemed fine (at least as faras we knéw) but évidently he was still not happy. The Mayor

|
i called Frank yestérday evening and-went over everything - how this-was originally started by ke Fown speaking,

‘with another hotel developer, then that fell through, spoke with the current developer who showed interest, the Town
| advertised a RFP (we pulled a copy and confirmed that is was in print.and on . -newspaper's online ads for:a couple
~ of weeks), Town even sent RFP to several different developers to make sure they had-the informatign, current

developer only oné to submit, Council authorized Mayor in public megting 1o negotiate, Town went through Vision

-~ Process, Town established RDC to implement this project --------not sure he got all this from the town attorney. He,

4

“ JSummervﬂle SC 29483

;18 supposed to be sending additiorial language for the PPPA forus:to:ifisert anytine now...... Lisa and I thought that
' one of the WHEREAS's handled this but I guess not - not.enough verbiage I suppose. The Mayor asked him if he
could defend this and he“said that we have-our defense argument if needed and the language should go above.in
establishing that the intent of the statute was met -

3

1 mean, reaIIy”'
Wc re still pushmg through -=--
" Madelyn H. Robinsoii, AICP:
» Director of Planning & Economic Development.

' Town of Summerville-
200 S. Main St.

843.851.4223 (office) , ,
843.871.6954 (fax)

ROA 0683
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From: Franklin, Julie [mailto:julie.franklin@thelawrencegroup.com]
Sent: Tuesday, July 08,2014 1:19PM

To: Robinson, Madelyn

Subject: FW: The Dorchester: PPP Agreement

1 assume this is in response to. Council discussion yesterday"
Side note - I see that the contact informatior hasn't been ‘provided in paragraph 14 (or-at léast in this copy).

Great spending time with you yesterday. Thanks for making time for_Iunch. )

From: Samuel W. Howell [mailto:samhowell@bond-law.com]

Sent: Monday, July 07, 2014 4:30 PM

To: Madelyn Robinson: (mrobinson@summervillesc.gov<mailto:mrobinson@summervillesc.govs); Franklin, Julie
Ce: Arthur Applegate (arthiir@applegatéco.net<mailto'arthur@applegatéco. net>)

Subject: The Dorchester: PPP Agreement

Madelm & Julie

Please see.the fevisions to the PPP Agreement, marked in sections 3.b and 3.c, for the issues that Arthur discussed
with me. Lwill prov1de greater défail in the Parking Lease Agreement and a Right of Sale and nght of First Refusal
Agreement which I should be-able fo get to you tomorrow morning.

Sam

Samuel W. Howell

Howell Linkous & Nettles, LLC

106 Broad Strest

Charleston, South Carolina

29401 *

843.266.3801 - .
www.bond-law.com<hitp://www.bond-law.com>

This erhail and its attachments may be confidéritial and are intended soIely for'the use of the individual to whom it is
addressed: Any views or opinions.expressed are solely those of the author.and do not necessarily represent those of
the Town of Suminerville, If you are not the intended recipient of this email and its attachinesits, you must take no.
action based upon them, nor must:you copy or show them to anyone. Please reply 1o the sender if you believe you
have received this email in error.

VROBINSON_RE The Dorchester PPP Agreement).[xt[5/29/2015 7:59:04 AM] ROA 0634
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Office of Secretary ofState Mark Hammond

CERTIFICATE OF INCORPCRATION
Summervyille Redevelopment Corporation

WHEREAS, Section 31-10-30 of the South Carolina Code of Laws. prowdes that-each
municipality is authorized to create one or more distinct bodies corporate and politic to be known as s
redevelopment commission of the mumc_lpallty, by the passage of an ordinance créating a commission
to function within the territorig! limits-of the mun icipalily or portion of the municipslity; and

WHEREAS, the Town.Council of thie Town of Summerville has found that ofie or thore
blighited areas or conservation areas exist in whole or in ped in the Town,-end has found that the
redevelopment of such areas is necessary in the inferest of the public health, safety, or ‘general welfare
of the residents of the Town; and

WHEREAS, on May 28, 2014, the Town Council of the Town of Summervitle passed an
ordinance establishing the Summerville Redevelopment Commiission, a-public body and body corporate
and politic created and organized in accérdonce with Title 31, Chapter 10 of the South Carolina Code of
Laws; and, on June [3, 2014, the Town Counci] of the Town of Summerville filed & certified copy of

this ordinance with the Secretary of State.

NOW, therefore, ], Mark Hammond, Secretary of State of South Carolina, by virtue of the
authority vested inme by Section 31-10-30 of the South Carolina Code of Laws, do hereby issue this
certificate of incorporation of the Summerville Redevelopment Corporatien, a corporation organized for
the purpose of effectuating the purposes and provisions of the South Carolina Code of Laws Section 31-
10-10.2t seq., with all the privileges, powers-and immunities grented thercof.

Given under my Hand and the Great
_ Seal of the State of South Carolina this
F E L E @ Thirtecath day-of June, 2014,
JUN 13 2004 )
Wank

SECRETARY OF STATE

N P
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Summerviile Redevelopment Corporation
EIN 47-1219951
Attachments to Form 1024

Narrative Description of Activitiés

Part Il Line 1 (Page 2 of Form 1024) : Attachment 1

Summerville Redevelopment Corporation (the “Corporation”) was incorporated under under the

* South Carolina Community Development Law on June 13, 2014. A copy of the ordinance

adopted by the Town of Summierville, South Carolina (the “Town™) to form the Corporation and
the Certificate of Incorporation issued by the Secretary of State are attached as Attachment 6. A
copy of the Bylaws of the Corporation is attached as Attachment 7.

The Corporation was formed for the purpose of promoting social welfare within the:meaning of

Section 501(c)(4) of the Internal Revenue Code of 1986, as amended, and Treasury Regulation §

1.501(c)(4)-1(a)(2). More specifically, the Corporation is organized, and will operate,

exclus:vely to make municipal redevelopment plans, implement municipal redevelopment
projects and conduct such other functions as may be conducted by a redevelopment commission
and carry out such developments, programs and plans as are conducive to the social welfare of

the Town.

The Corporation was- incorporated as 4 redevelopment commission undetr the South Carolina -

Community Development Law, South-Carolina Code Sections 31-10-10 et seg. (copy attached as

Attachment 8), The Community Dévelopment Law empowers a mumc:pahty to form a
redevelopment commission to conduct rehabilitation of any “blighted aren,” which is defined as:

any improved o vacant area where if improved, industrial, commercial, ‘and
residential buildings or improvements, because of a combination of five or more
of the following factors: age; dilapidation; obsolescence; deferioration; illegal
use of individual structures; presence: of structures below minimum code
standards; excessive vacancies; overcrowding of structures and community
facilities; lack of ventilation, light, or sanitary facilities; inadequate ufilities;
excessive land coverage; deletérious land use or layout; depreciation of physical
maintenance; lack of community planning, are detrimental to the public safety,
health, morals, or welfare or, if vacant, the sound growth is impaired by. (a) a
combination of two. or more of the followmg factors: obsolete platting of the
vacant land; diversity of ownership of such land; tax. and spec:al assessment
dchnquenclcs on such land; deterioration of structures or sit¢ improvements in
neighboring areas adjacent to the vacant land; -or (b) the area immediately prior to
becoming vacant qualified as a blighted area. i

South Carolinag Code § 33-31-20(2).

_Iilc_org oration

- The Corporation was incorporated as a redevelopment commission under the South- Carolina

Community Development Law, rather than the State’s general Nonprofit Corporation Act of
1994. The goveming body of the local municipality may form a redevelopment commission by

1ofl
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" Summervilie Redevelopment Cmﬁpo’r'atitm
EIN 47-1219951
Attachments to Form 1024

Narrative Description of Activities

Pjar'"EIILinel (Page 2 of Form 1024) . — _Attachment 1

the adoption of an -ordinance creating a commission to function, within the territorial, limits of
such municipality. Following adoption of the. ordinance, a certified copy of that ordinance is
filed with the South Cardlina. Secretary ‘of State; and the Secretary of State thcn issués a
certificate of incorporation; See Attachment 6.

“The Town Council ddopted Ordinance No: 14-0502 on May 28, 2014, to form' the Corporation.

The Corporation Was:forined by-filing a certified copy of the: ordmancc with the South Carolina
Secretary of State oa: _June 13, 2014,

The-Service has recognized, that even an authority or comiission that is wholly owned by a
political subdivision may nonetheless qualify for exemption under Internal Revenue Code §
501(c) as long as such association or commission (a) is a separaté entity and (b) is otherwise a
counterpart of an organization exempt from federal income-tax under section, 501(c), that is, it
does not possess, to a substantial degree, the sovereign powers of a. political sybdivision. Rev.
Rul. 74-14, 1973-1 C.B. 125; see also' Rev, Rul. 67-290, 1967-2 C.B. 183; Rev. Rul.. 77-165,

1977-1 C.B. 21; Rev. Rul. 74-15, 1974-1 CB, 126.

The Communﬁy Deyeclopment Law plainly recognizes that a redevelopment commission is
incorporated as a separate enhty apart ~from the local municipality. The Act-expressly recognizes.
that a refeveloprent corfimission is a “sgparate and distinet’ bod[y] corporate-and.politic.” Sduth
Carolina Code § 33-31-30(a).. The Act reqmrcm that the Secretary of State issue a certificate of
1ncoxporat10n to the redeve]opment commission: Bach redevelopinent corporation. is govemed:
by a governing body and exércises its:own separate powers (including the power 1o issue bonds)
inits own name. See:South Carolina Code-§§:33-31-40 throtigh <70,.-90.

A redevelopment commission, however; has none of the sovereign powers of the municipality.
See South Carolina Code § 33-31-90. The generally acknowledged sovereign powers of states
and political subdivigions are the power to tax; the power of eminent domain, and the pohce-
power (ot the. power fo regulate and enforce). See Rev. Ral. 77-165, 1977-1 CB. 21.-
redevelopment commission may make “recommendations, aﬂ‘ectmg any area i its field of'
operation or property .therein, which it may deem likely to promote the public health, morals,”
safety, or welfare,” birt hias rio power to enforce any of such recommendations. Given. that a
rcdcvclopmcnt commission does not have such powers, a redevelopment commission would not

be:treated as.a poht:caI subdivision:

insum, a redevelopment commission may qualify for an exemption from federal income taxation
undér Section 501(c) ‘so long as it mcets the requxrcments of the applicable subsection (in this
instance; Section:501(c)(4)). .

20f2
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Summerville Redevelepment Corporation
EIN 47-1219951
Att’ach_me;.iis to Form 1024

Narrative Description of Activities

age 2 of Form 1024) . o : Attac__l;pl_ent» 1

Activities

The Summerville Redevelopment Cotjioration was created: to further economic development
within the Town’s jgrisﬁiction. This Corporation serves as the redevelopment commission for
the Town under the South Carolina Community Development Law,

Through a series of pubhc meetings, a Vision Plan for the Town was drafted and adopted by the
Town Council on July 9,2014. See Attachment 9. This public process identified blighted and/or
conservation -areas thhm the Town’s jurisdiction and determined that redevelopment was
appropriate.to continue to ensure the-interest of public health, safety and general welfare of the
residcnts of the Towi,

In order to effectively facilitate economic de\'clopment, the, Fown Council deteérmiined that the
establishment of a redevelopment commission pursuant to the South Carolina Commumty
Development Law would be the appropridte. course of action. The redevelopment commission

‘would develop recommended public infrastructure projects .and work with the. private sector to

ensure development of recommended plan elements.

The ,Co,rporafmn then recommended that the Town Council adopt a Redevelopment Plan. See
Attachment [0. The Town Council approved the Redevelopment Plan on July 9, 2014.

Following this approval, the Corporation adopted the Redevelopment Plan,

The initial Project (the “Project,” as further defined below) of the Corporatioh will be undertaken
with the. Town and Applegate & Co.(the “Developer”), a private developer. The arrangement is

deseribed in detail in.the Public-Private Pdtinership. Agreement Between Town of Summerville,

Town Of Summerville Redevelopment Corporation and Applegate & Co. (the: “Agreement”)
See Attachment 11. The following is a-summary of some of the key aspects of the-arrangement,

The Town owns approximately 1.58 acres of property located in downtown Summerville along
West Richardson Avénue (together “Towii Property™). When the- Town mmally conceived of

this Project, the, Town -openly .solicited a Request-for-Proposals for private development of the

Town Property. The Town received a high-quality proposal from the Developer for a mixed-use
dévelopment that includes a hotel, residential units and retail space that the, Tows considers
beneficial to the economic growth of the Town.

In ‘connection. with the Projeci, the Developer has entered into a contract to purchase

approximately 0.65 acres of property adjacent to the Town Property (the “Developer Property”
and together with the Town Property, the “Project Site”).

1. Developer Obligations:

3of3
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Summerville Redevelopment Corporation
EIN 47-1219951
Attachments to Form 1024
Narrative Description of Activities

Part 11 Line 1 (Page 2 of Form 1024) . . _ Aftachment 1

(1) The Developer will procire all necessary easements or property rights and
construct a new mixed-use PI’OJBCl on the: Project Site along West Richardsori Avemie, South:
Cedar Street and West - 2nd South Street, that will include both private and public improvements
‘as defined in Sections. 1(iv) and 1(v) (together referred to as.“Project™). The parties expect that
the Project will result in a total private capital investment of approximately $20,000,000. The
Developer will use its best. effort to compléte the Project within 24 months of execution of the
Agreement,

(i) The Developer agrees, as: part of the Project, to construct publlc improvements
(see paragraph 1(v)), and forther to manage and operate the public parking garage and
conference center upon complétion of the Project. ;

(iii) The Developer will be responsible for all things directly related; as well as
incidental, fo the copstruction of the Project. This includes, but not limited to, planning,
engmeenng, administration, managmg, promotion, marketing, site work, and vertical
coristriction.

(v)  The “Privaté Improvemeiits” include the following:

() A hotel of approximately 74,000 square feet, containing no less than 65
rooms, active lower level retail and restaurant space that engages the stréets and. a rooftop
bar/restaurant,

(b)  Approximately 34 residential condominium units and associated shared
common space, :

(v}  The*“Public Improvements” include the following:

(a) - Conférerice center with no less than 10,000 sguare feet of
conference/evént space. '

(b)  Parking facilities and parking garage with no less than a fotal combmed of
179 spaces (22 surface'spaces and 157 pirage spaces).

(c} Associated streetscape improvements ilong West Richardson Avenue,

South Cedar and West 2nd South ‘Stréefs, including: Demolition, relocation, constmcnon,

widening and paving of sidewalks, streets and roads; undergrounding of stormwater, sewer and
Wwater utilitics; lighting; and landscapihg.

7 (d) .lmprovements located outside the boundaries of the Project Site which
confer a benefit oni property located within the Project Site, limited to sidewalks, streets, roads,

4 of 4
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Summervillé Redevelopment Corporation
EIN 47-1219951
Attachmeiiis to Form 1024
Narrative Description of Activities
Part Il Live 1 (Page2 of Form 1024) ‘ . Attachiment I

streetscapes, landscaping,. street lights; {raffic signals, grading and paving for streets, roads,

-Sidewalks, crosswalks, curb-cuts and ramps.

(vi). Forpurposes of‘procufing contractors and vendors to construct, operate and lease
the: Public Improvements, the Developer agrees to use procurement practices which seek to
secure the greatest value for the public good with the most efficient means available in
accordance with réasonable business statidards,

2. ‘Town Obligations.

@ The Town will convey to the Corporation the Town Property by deed. The Town
Property will be used solely for the development of the Project.

(ify  The Town will contribute to the Corporatmn a grant in the amount of $8,950,000
for purposes of participation i the Project.

3. Cotporation Obligations.

@) The Corporation will provide an unsecured loan in the amount of §3,750,000 (the
“Gap Loan™) to thé Developér with a limited, subordinate personal guaraitee. of the principal of
the Developer, at no interest for a period of 24 months to assist in financing the Private
Improvements. At end of 24 months the Deveéloper will begin to make monthly interest
payments to the Corporation at the rafe of 3.75% until the Developer obtains permanent
financing for the Project. The Gap Loan will be repaid po later than final maturity of the
Developer’s construction loan.

(i)  The Corporation will convey a portion of the Town Property to thé Developer:

(i)  The Corporation will fiind up to $5,200,000 (“Public Jmprovements Investment”)
to cover costs associeted with the construction of the Public- Improvements: The' Corporation
will make payments monthly -for such Public Improvement as expenses are incurred by the

Déveloper.

{iv)  The Corporation will lease 55 parkmg spaces to. Developer for a term of 20 years
per the terms of the Parking Garage/Conference Center Operatmn Agreement attached as Exhibit
B to the Agreement. The Developer will be obligated to purchase such parking spaces no later

than.the end of such 20-year term.

The Town proposes to issue, upon reasonablé terms and conditions and at réasonable rates of
interest, hospitality fee revenue bonds in an amount sufficient to fund the Gap Loan and the costs
of the Public Improvements.

50f5
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Summerville Redevelopment Corporation
EIN 47-1219951
Attactiments to Form 1024

Narrative Description of Activities

- A.tgi__‘chn_iént I

Part I Line 1 (Page 2 of Form:1024)

The. Corporation. may also become involved in additional municipal redevelopment projects in.
the future. Althotigh the Corporation does not know ‘the precise scope of any such future
projects, pursuant to the Community Development Law, the area of operations of the
Corporation is limited to the ierritorial boundariés of the Town. Any such futyre projects would
be.conducted in a manner that is consistent with the Comnyimity Development Law.
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
Peter M. Gorman; James Stephen Greene, Jr.;
Brian Peacher; Summerville Preservation
Society; and Dorchester County Taxpayers
Assoctation

)
)
)
)
}
)

jﬁr-m Y72

IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT

CASENO.: 2015-CP-18-713

MOTION AND ORDER INFORMATION

Plaintiff, ) FORM AND COVERSHEET
V5. )
)
Town of Summerville; William C. Collins,in ) - ~
his capacity as Mayor; Terry Jenkins, Aaron Son =
Brown, Walter Bailey, William Mclntosh, Ly f -
Kima Garten-Schmidt and Robert Jackson, in ;LR e
their capacities as members of Town Council; e L
Town of Summerville Redevelopment Tt g
Corporation; Town of Summerville Planning 2&s X 9
Commission; Town of Summerville Board of =4 T i
Architectural Review; Applegate & Co.; The ~ S
Dorchester, LLC; and Arthur H. Applepate
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
W. Andrew Gowder, Jr., Bar No. 7895 Timothy A. Domin, Bar No.
Address: Address:

Post Office Drawer 22247

Charleston, SC 29413

Phone: 843-727-2229 Fax 843-727- 2231
E-mail: wag@p-tw.com Other: ______

126 Seven Farms Drive, Suite 200
Charleston, SC 29492
Phone: 843-577-2026 Fax843-722-2867

E-mail: tdomin@clawsonandstaubes.comQOther:

XIMOTION HEARING REQUESTED (attach written motien and complete SECTIONS I and IT1)
[TJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
{ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and II)
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SECTION I: Hearing Information
Nature of Motion: Motion for Partial Summary Judgment
Estimated Time Needed: 20 Court Reporter Needed: DIYES{ ] NO

: SECTION II: Motion/Order Type
[_]Written motion attached
[ |Form Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for [ ] Plaintiff /{_] Defendant Date submitted

oD SECTION III: Motion Fee
[X PAID - AMOUNT: §__ 24§ *
[] EXEMPT: ] Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect
[] indigent Status  [] State Agency v. Indigent Party
[ Sexually Violent Predator Act  [_] Post-Conviction Relief
[[] Motion for Stay in Bankruptcy
[[] Motion for Publication ~ [] Motion for Execution (Rule 69, SCRCP)
[J Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION

[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
(] Other: Date:

CLERK’S VERIFICATION
Collected by: Date Filed:

[] MOTION FEE COLLECTED: §
[[] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
. FOR THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER
Civil Action No.: 2015-CP-18-00713
Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Croft, Heyward G. Hutson; Peter
M. Gorman; James Stephen Greene, Jr.; Brian
Peacher; Robert Klinger; Mary Becker; South
Carolina Public Interest Foundation; Summer-

ville Preservation Society; and Dorchester
County Taxpayers Association, individually,

PP RGP SR S S

and on behalf of all others similarly situated, g =
s o X e Lot fada ]
g nr‘;rl [ wa |
Plaintiffs, ot LI
U S, ' 4
o o LR
T i
; = o O3
i V. Dz oo
2¢- =
; Town of Summerville; William C. Collins, in = < o

his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William McIntosh,

; Kima Garten-Schmidt and Robert Jackson, in
. their capacities as members of Town Council;
Town of Summerville Redevelopment Corpo-
ration; Town of Summerville Planning Com-
mission; Town of Summerville Board of Ar-
chitectural Review;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.
)

PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
AND MEMORANDUM OF LAW
Plaintiffs, by their undersigned counsel, move the Court, pursuant to Rule 56, SCRCP, for

Partial Summary Judgment, and in support of this motion, incorporate this memorandum of law
and Plaintiffs’ Motion for Partial Summary Judgment and Memorandum of Law filed with this

Court on or about October 19, 2015 (“Motion Partial Summary Judgment, October 19, 2015%),
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demonstrating that there are no genuine issues of material fact on these issues, and that the Plain-
tiffs are entitled to judgment as a matter of law. This Motion and the Motion for Partial Summary
Judgment, October 19, 2015, are incorporated into each other by reference as if restated verbatim

therein.

STATEMENT OF FACTS

On July 9, 2014, the Town of Summerville (“Town™) and the Summerville Rcdcvelop;nent
Corporation (“RDC”) signed a Public-Private Partnership Agreement Between [sic] Town of Sum-
merville, Town of Summerville Redevelopment Corporation and Applegate & Co. (“PPPA”) re-
garding the building of a mixed use development (“Hotel project”) within the Town.!

The RDC has never prepared or caused to be prepared a “redevelopment plan™ submitted
by the RDC to the Town for the Town’s approval, and the Town has never approved a “redevel-
opment plan” prepared or caused to be prepared by the RDC, as required by S.C. Code Ann. §
31-10-20(15)* and S.C. Code Ann. § 31-10-100, both of which are prerequisites to the RDC’s
entering into the PPPA. As a result, and as discussed below, the RDC is not a valid party to the
PPPA and cannot implement the PPPA, and the PPPA is invalid and w/fra vires.

The Town created the RDC on May 28, 2014.>  During the eight month period prior to

the creation of the RDC the Town (but not the RDC?) developed a “Vision Plan,” which the RDC

! Answer, Amended Complaint §48; PPPA at 1, attached to Amended Complaint as Exhibit A.

: **Redevelopment plan means a plan for the redevelopment of a redevelopment area made by a commission
in accordance with the provisions of this chapter.” 8.C. Code Ann. § 31-10-20(15).(emphasis added).

3 Answer Amended Complaint, §§77, 78, 86. On June 13, 2014, the South Carolina Secretary of State issued
a certification of incorpeoration for the RDC. See Motmn Partial Summary Judgment, October 19, 2015, Exhibit #2.

4 1t is eritical to understand that the RDC did not develop the “redevelopment plan” the RDC adopted. Rather,
the Town developed what it called a “Vision Plan,” mostly before the RDC was created, and the RDC adopted that
“Vision Plan™ as ifs purported “redevelopment plan.” As explained herein, that violated the South Carolina Com-
munity Development Law, S.C. Code Ann, § 31-10-10 et. seg., which required the RDC to develop its “redevelopment
plan” containing “redevelopment projects,” including the Hotel project, following the specified procedures and criteria
stated in the Community Development Law. See infia.

5 See fn 4 supra and fa 6 and 7 infra.
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adopted on June 25, 2014 as the RDC’s Redevelopment Plan.® On July 9, 2014, the Town Council
voted to approve the adoption by the RDC on June 25, 2014, of the Town’s Vision Plan as the
RDC’s Redevelopment Plan.”

The Town began the process of creating its “Vision Plan” that the RDC eventually adopted
as its “redevelopment plan” when on July 13,2013 the Town published a “Request for Qualifica-
tions” in the Post and Courier newspaper seeking the services of a consultant to develop a master
plan for the Town.® On October 7, 2013 the Town Council authorized a contract with the Law-
rence Group, consultants based in Davidson, North Carolina, for it to develop a master plan for
the Town.® The Contract for Planning Services hiring the Lawrence Group (“Lawrence Group
Contract”™) for this purpose was signed by the Town and the Lawrence Group on or about Novem-
ber 4,2013.'°

Section 3.3 of this Lawrence Group Contract states that the Lawrence Group “will be re-
sponsible for all researching, designing, writing, illustrating, and editing the manuscript and pro-
vide all graphic design and layout [of the Master Plan].!! During the following eight months, the
Lawrence Group and the Town created a new Master Plan, which it called the “Vision Plan,™?

which was adopted by the Town Council as an amendment to the Town’s existing Comprehensive.

Plan on July 9, 20145 This Vision Plan, a three part document consisting of 245 pages, appears
on the Town’s website.'*

LEGAL ANALYSIS

6 Answer, Amended Complaint §93 ("Defendants admit what is stated in the minutes of the City Caouncil
meeting and that RDC passed a resolution adopting a redevelopment plan which includes the Vision Plan”), Minutes
of RDC Meeting, June 25,2014, at 1 (RDC passed a “Resolution to adopt the Town of Summerville Vision Plan as
the Summerville Redevelopment Plan™), attached as Exhibit #1; see fn 7.and fn 22 infra; but see Answer, Amended
Complaint §101 (“The Vision Plan was modified to meet the requirements of a redevelopment plan which was then
adopted pursuant to state law.”)

? Answer, Amended Complaint §89 (“Defendants admit that the Town Council on July 9, 2014 .. .. approved
the RDC's action adopting the Vision Plan . . .."”), 97; Minutes of Meeting of Summerville Town Council, July 9,
2015, at 3, antached as Exhibit #2,

g See Request of Qualifications with Affidavit of Publication of Pest and Courier, dated July 13, 2013, at-
tached as Exhibit #3.

s Minutes of Finance Committee Meeting, October 7, 2015, attached as Exhibit #4.

16 . Contract for Planning Services Between Town of Summerville and the Lawrence Group, Wovember 4, 2013,
attached as Exhibit #5.

u Id. Section 3.3, at 5.

See Summerville Vision Plan; Answer, Amended Complaint § 56, 80.

1 Answer, Amended Complaint § 78, 82, 84, 89.

14 Answer, Amended Complaint § 79, 82.
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The South Carolina Community Development Law (“Community Development Law™),
S.C. Code Ann. § 31-10-10 ¢t. seq., requires that all redevelopment commissions,” including the
RDC, exercise their powers salely by creating and implementing a “redevelopment plan”'€ in ac-
cordance with the criteria and procedures prescribed by the Community Development Law. The
RDC failed to develop and implement a “redevelopment plan”.as required by the Community De-
velopment Law and, instead, adopted as the RDC’s “redevelopment plan” a “Vision Plan,” or
update to the Town’s Comprehensive Plan that had been created by the Town using criteria and
procedures not authorized by and coﬁtrary to the Community Development Laiw. Due to this non-

compliance with the Community Development Law, the RDC’s signing of the PPPA and attempts

to implement the PPPA are invalid and wltra vires.

STATEMENT OF THE ISSUE

The issue in this Motion is similar to the issue presented in the Plaintiffs’ Motion filed on
October 19, 2015, referenced above. As stated in that October Motion, the RDC failed to comply
with the specific public notice and award mandates imposed on the RDC by S.C. Code Ann. §
31-10-100(b),(c) regarding the Hotel project that is the subject of this litigation. Instead, the Town
of Summerville published ari RFP six months before the RDC was even formed. The Defendants
apparently now claim, in hindsight, that the RDC assumed, approved, adopted or ratified, retroac-
tively, the Town’s procurement using the Town’s RFP, and that the RDC itself did not have to
give public notice and make an award as specifically required of the RDC by S.C. Code Ann. §

31-10-100(b),(c).

1 mCommission’ means a public body and a body corporate and politic created and organized in accordance
with the provisions of this chapter.” S.C. Code Section 31-10-20(4). '

16 " Redevelopment plan’ means a plan for the redevelopment of a redevelopment area made by a commission
in accordance with the provisions of this chapter.” 8.C. Code Section 31-10-20(15).

4
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In this Motion, the Plaintiffs assert that the RDC failed to comply with the statutory re-
quirements that the RDC itself prepare a “redevelopment plan” as a prerequisite to the RDC’s
implementing and entering into contracts to implement a “redevelopment plan” involving the Ho-
tel project. Instead, once again, the Town acted ahead of and instead of the RDC when the RDC
itself was required to do so. And, once again, the Town asks the Court to turn a blind eye to its
attempt to achieve “retroactive” compliance with the enabling statute. In this instance, the Town
hired consultants to draft a revision of it Comprehensive Plan, under S.C. Code Ann. § 6-29-510,
which the Town called its “Vision Plan,” and afterwards this Vision Plan, which barely mentions
the Hotel project, was adopted by the RDC as its “redevelopment plan.” Contrary to statute,’ the
RDC itself did not create a “redevelopment plan”™ that includes the Hotel project as an RDC “te-
development project,” but, instead, the Town revised its Comprehensive Plan (“Vision Plan™) and
the RDC later adopted without consideration, change or comment as its “redevelopment plan,”

The issue in both Motions is whether the Town can ignore the Community Development
Law, excrcise the powers granted therein solely to redevelopment commissions, perform the man-
datory functions required therein solely of redevelopment commissions, and thereafter retroac-
tively find “blight” and create a redevelopment commission which validly assumes, approves,
adopts or ratifies the actions already taken by the Town as if those actions had been taken by the
RDC. Stated another way, the issue in both Motions is whether the RDC can enter into and im-
plement the PPPA and any related agreement without having complied with the requirements of

the Community Development Law.!% Even more simply, can the Town, under the Community

17 See S.C. Code Ann. § 31-10-10 et._seq.
18 Id.
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Development Law, act, instead of the RDC, then create an RDC after the fact that simply incorpo-
rates everything that the Town has done? Under the plain language of the statute, the answer is

clearly, NO.

1. The South Carolina Community Development Law Grants Extraordinary Pawers to
Redevelopment Commissions to Eradicate Blight.

The Hotel project at issue here is purported'? to be a “redevelopment project”?® to be created
pro) Ppro)

"22 a5 those terms are defined in

pursuant to a “redevelopment plan™ in a “redevelopment area,
the Community Development Law?, The sole purpose of this law is to eradicate “blight."** Un-
der S.C. Code Section 31-10-30(b) a municipality may create a redevelopment commission if and
only if it finds “(1) that a blighted area or conservation area® exists in whole or in part in such
mﬁnicipality” and “(2) the redevelopment of such areas is necessary in the interest of the public
health, safety, morals, or welfare of the residents of such municipality.”z‘; Municipalities and re-

development commissions are “separate and distinct bodies corporate and politic.”

19 The word “purported” is used here because the Defendants make these claims to justify the RDC entering
into the PPPA. The RDC’s participation in the PPPA is not allowed by the Community Development Law unless
these claims are true. However, these claims cannot be true because the RDC has failed to comply with the Com-
munity Development Law, as stated herein,

2 *'Redevelopment project’ means any wark or undertaking” as defined in Section 31-10-20(16).

u A “redevelopment plan” is defined as *‘a plan for the redevelopment of a redevelopment area made by a
commission in accordance with the provisions of" the Community Development Law. Section 31-10-20(15). The
required contents of a “redevelopment plan” is stated in Section 31-10-90(4).

n "Redevelopment area’ means any area that a commission may find to be a blighted area, a conservation
area, or any combination thereof, so as to require redevelopment under the provisions of this chapter.” Section 31~
10-20(13).

3 gee S.C. Code Ann, §31-10-20 (11)-(16); Order Dismissing Defendants Applegate & Co., The Dorchester LLC,

and Arthur H, Applegate (The Applegate Defendants) As Defendants in this case, September 25, 2015, a3 §9.
Section 31-10-30(b). “Blight” is defined in Section 31-10-20(2).

5 A “conservation area” is an area about to become blighted. Section 31-10-20(5).

% Section 31-10-30(b).

77 Section 31-20-30(a).
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Article X, Section 14, Subdivision 10 of the State Constitution permits indebtedness pay-
able for the purposes of “redevelopment” “upon such terms and conditions as the General Assem-
bly may prescribe by general law. . . ."* To entice developers to participate in redevelopment
projects, the General Assembly passed the Community Development Law, which gives redevel-
opment commissions extraordinary powers, beyond those granted municipal corporations, to sub-
sidize and enter into agreements with private developers and to do so without public hearings. In
fact, many of such acts, if undertaken by municipalities instead of redevelopment commissions,
would be unconstitutional.. See State ex rel. McLeod v. Riley, 276 8.C. 323,278 S.E.2d 612 (1981)
(Article X, Section 11 of the South Carolina Constitution prohibits the State and its political sub-
divisions, including municipalities, from pledging or lending their “credit™ for the benefit of any

individual, company, association, corporation or religious or private education institution) and El-

liott v. McNair, 250 S.C. 75, 156 S.E.2d 421 (1967) (construing “credit” as any “pecuniary liabil-

ity” or “pecuniary involvement™).

2. The RDC Violated Sections 31-10-20, 31-10-90 and 31-10-100 of the Community De-
velopment Law and Therefore Was Not Authorized to Execute and and Is Not Author-
ized to Implement the PPPA and to Exercise the Powers Specified Therein.

S.C. Code Section 31-10-20 states in part as follows:

“Definitions. The following terms where used in this chapter, shall have the
following meanings, except where the context ¢learly indicates a different meaning:

(11) "Redeveloper" means any individual, partnership, or public or private corpo-
ration that shall enter or propose to enter into a contract with a commission for the

B Article X, Section 14, Subdivision 10
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redevelopment of all or any part of a redevelopment area under the provisions of
this chapter.

(14) "Redevelopment contract” means a contract between a commission and a re-
developer for redevelopment under the provisions of this chapter.

- (15) "Redevelopment plan" means a plan for the redevelopment of a redevelop-

ment area made by a commission in accordance with the provisions of this chap-
ter. (Emphasis added.)

S5.C. Code Section 31-10-90 states in part as follows:

Powers of redevelopment commission, in general.

A commission shall constitute a public body, corporate and politic, exercising pub-
lic and essential governmental powers, which powers shall include all powers nec-
essary or appropriate to carry out and effectuate the purposes and provisions of this
chapter, including the following powers in addition to those herein otherwise
granted:

(4) to prepare or cause to be prepared and recommend redevelopment plans to
the governing body of its parent municipality . . . . (Embasis added.)

S.C. Code Section 31-10-100 states in part as follows:

“Contents of redevelopment plan; public hearing prior to adoption of plan;
approval by governing body or parent municipality; modification.

(¢) The commission shall submit to the governing body the redevelopment
plan. Prior to recommending a redevelopment plan to the governing body for
approval, the commission_shall utilize the local private planning. financing,
and financial services to the greatest extent possible and shall consider
whether the proposed land uses and building requirements in the redevelop-
ment project area are designed with the general purpose of accomplishing, in

conformance with the general plan, a coordinated, adjusted, and harmonious
development of the community and its environs, that will in accordance with

8
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present and future needs promote health, safety, morals, order, convenience, pros-
perity, and the general welfare, as well as efficiency and economy in the process of
development, including, among other things, adequate proviston for traffic, vehic-
ular parking, the promotion of safety from fire and other dangers, adequate provi-
sion for light and air, the promotion of the healthful and convenient distribution of
population, the provision of adequate transportation, water, sewerage, and other
public utilities, schools, parks, recreational, and community facilities, and other
public requirements, the promotion of sound design and arrangements, the preven-
tion of the recurrence of unsanitary or unsafe dwelling accommeodations, stums, or
conditions of blight. (Emphasis added.)

The Summerville RDC has never developed or caused to be developed a redevelopment
plan, including the purported redevelopment plan involving the Hotel project. Instead, the Town
adopted a revision to its Comprehensive Plan without any involvement of or participation by the
RDC and almost entirely before the RDC was created, and subsequently presented the Town’s
finalized Vision Plan to the RDC, which the RDC approved in toto without any comment or con-
sideration by the RDC.?

Further, the RDC never has recommended a redevelopment plan to its governing body, the
Town of Summerville, for approval.’® Rather, without any recommendation of approval by the
Town from the RDC, the Town approved, on its own initiative,’! what it called the RDC’s rede-
velopment plan, which was really the Town’s “Vision Plan” the Town had presented to the RDC
and that the RDC thereafter recycled back to the Town relabeled with the RDC’s newly created
title of “Redevelopment Plan.”

Further, in violation of S.C. Code Section 31-10-100(e), “[p]rior to recommending a rede-

velopment plan to the government body for approval™*? the RDC did not “utilize the local private

» The minutes of the June 25, 2014 Meetings of the Summervifle RDC state that a motion was passed “1o
approve a Resolution to adopt the Town of Summerville Vision Plan as the Summerville Redevelopment Plan.” The
minutes contain no findings, recommendations, comments or questions by the RDC about the Vision Plan the RDC
adopted as its redevelopment plan. See Minutes of RDC Meeting, June 25, 2014, artached as Exhibit #1.

e See footnote 22 supra.
3 See footnote 22 supra.
2 §.C. Code Section 31-10-100{€).
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planning, financing and financial services to the greatest extent possible” and did not “consider
whether the proposed land uses and building requirements in the redevelopment project area” con-
formed with statutorily required criteria.®* The Town, not the RDC, developed and created what
the RDC ultimately adopted as its purported “redevelopment plan,” and the Town did so without
using local private planning services, as provided in the statute®

There is no public record, in minutes or recordings of meetings, that in any way indicate
that the RDC “utilize[d] the local private planning, financing, and financia) services to the greatest
extent possible™ or “consider[ed] whether[:)

[T}he proposed land uses and building requirements in the redevelopment project
area are designed with the general purpose of accomplishing, in conformance with
the general plan, a coordinated, adjusted, and harmonious development of the com-
munity and its environs, that will in accordance with present and future needs pro-
mote health, safety, morals, order, convenience, prosperity, and the general welfare,
as well as efficiency and economy in the process of development, including, among
other things, adequate provision for traffic, vehicular parking, the promotion of
safety from fire and other dangers, adequate provision for light and air, the promo-
tion of the healthful and convenient distribution of population, the provision of ad-
equate transportation, water, sewerage, and other public utilities, schools, parks,
recreational, and community facilities, and other public requirements, the promo-
tion of sound design and arrangements, the prevention of the recurrence of unsani-
tary or unsafe dwelling accommodations, stums, or conditions of blight.”” (Empha-
sis added.)*

The RDC clearly did not do so.

3. Because the RDC Did Not Comply with the Mandatory Redevelopment Plan Require-
ments of Sections _31-10-20, 31-10-90 and 31-108-100 of the Community Development

B Id. The RDC did not utilize any of these ifems because the RDC did not create its redevelopment plan but,
rather, adopted the Town's Vision Plan as the RDC’s redevelopment plan.
M 1d. The RDC did not consider any of this because the RDC did net create its redevelopment plan but, ra-
ther, adopted the Town's Vision Plan as the RDC’s redevelopment plan,
3 The Town’s Vision Plan was created using the Lawrence Group, consultants headquartered in North Caro-
lina.
3 S.C. Code Section 31-10-104(e).

10
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4. Law, the RDC Was Not and Is Not Authorized To Convey Any Real Property to Ap- :
plegate & Co. or to Enter Into Any Related Agreement.

The PPPA requires the RDC to “convey a portion of the Town Property [as defined therein] o
the Developer [Applegate & Co.] or the SPE [a Special Purpose Entity to be formed by the Devel- i
oper].>? Sections 4 and 6 of the PPPA additionally contemplate conveyances of title to land by the i
RDC to the SPE pursuant to a “Property Swap,” as defined in those sections.®® The Purchase Lease \
Agreement and Purchase Obligation Agreement between the RDC and The Dorchester, LLC , E F
attached 1o the PPPA as Exhibit A, requires the RDC to lease and to sell to The Dorchester, LLC ~
spaces in the parking garage to be built pursuant to the PPPA 3 Exhibit C of the PPPA requires
the RDC to use 1.58 acres of property conveyed to the RDC by the Town “for the purposes of the -
[Hotel] project.”*® The RDC represented to the Town and the Developer that it had- “full power
and authority to . . . perform its obligations under, as and when required by” the PPPA.*' k

Notwithstanding these representations, the RDC is prohibited from performing these real prop-

-

erty conveyances as required by these sections of the PPPA and from otherwise implementing the
PPPA, because, contrary to the statutes cited above, the RDC did not prepare or cause to be pre-
pared, and did not recommend to the Town, a redevelopment plan created by the RDC; and,
“[p]rior to recommending a redevelopment plan to the governing body for approval,” the RDC did
not utilize local private planning, financing, and financial services to the greatest extent possible '

and did not consider whether the proposed land uses and building requirements in the Hotel project

7 E.g., PPPA, Section 3(b)(i), at 4. See also Section 10¢, at 7, regarding collateral on RDC owned property

to be provided by the RDC fo the developer.

» See PPPA, Sections 4 and 6, at 4-5.

3 These spaces are real property interests. See Parking Lease Agreement and Purchase Obligation [by and
between the] Town of Summerville Redevelopment Corporation [and] The Dotchester, LLC, dated July 9, 2014, at
1-2. .
@ Grant and Property Conveyance Agreement for Tourism and Other Economic Development Projects, at 1-2.

4 See PPPA, Section 15, a1 8.

11 -
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redevelopment areas comply with the relevant statutory requirements pertaining to traffic, parking
safety, light, air, health, transportation, water, sewerage, schools, recreation and other factors.*?
In violation of the Community Development Law, the RDC failed to create a redevelop-
ment plan in a redevelopment area and a redevelopment project pursuant to a redevefopment plan,
and to afterwards obtain approval of that redevelopment plan, area and project from the Town,
Instead, the Town created, with no involvement of the RDC, what the Town calls a Vision Plan
which, after having been created by the Town, the RDC adopted and called a “redevelopment
plan” in;.folving the Hotel project as a “redevelopment project” in a “rcdcvelopmeﬁt area,” and

subsequently and immediately recycled back to the Town for the Town’s approval.

5. The Community Development Law Is a Mandate.

Sections 31-10-20(11),(14),(15) and 31-10-100(c),(e) of the Community Development Law
are not mere “suggestions” or “recommendations.” They are not permissive. Subsection 31-10-
100(c},(e) are a mandate, compliance with which is a prerequisite to exercise of the powers enu-
merated for redevelopment of a redevelopment area pursuant to a redevelopment plan. Redevel-
opment commissions are given extraordinary powers to subsidize, enter into development agree-
ments with and convey real property to private developers, without public hearings — all in the
interest of eliminating blight. These are powers that municipalities do not have.

6. The Community Development Law is Not Ambiguous.

“If a statute’s language is plain and unambiguous and conveys a clear and definite meaning,

there is no occasion for employing rules of statutory interpretation.” Piedmont Public Service Dist.

2 See §.C. Code Section 31-10-100(e).
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v. Coward, 319 S.C. 124, 459 S.E. 2d 876 (Ct. App. 1995), aff’d 324 S.C. 239, 478 S.E.2d 836
(1996). In such circumstances, “the Court simply lacks the authority to look for or impose another
meaning and may not resort to subtle or forced construction in an attempt to limit or expand a

statute’s scope.” Tilley v. Pacesetter Corp., 355 S.C. 361, 373, 585 S.E. 2d 292 {2003).

7. The Violation of the Community Development Law Is Not Merely “Technical.”

The original rationale for redevelopment statutes such as the Community Development Law
was to eliminate blight, A finding of blight or immminent blight is an absolute prerequisite to use
of the redevelopment laws; they are not intended for building hotels and condos in Summerville’s
Historic District.  Although the issue of blight is not presented in this motion, the underlying
rationale of the Community Development Law informs the question whether the violations of Sec-
tions 31-10-20, 31-10-90 and 31-10-100 are merely technical. Compliance with that section is
mandatory before a redevelopment commission can exercise the extraordinary powers authorized
therein and enter into a multimillion dollar contract for the redevelopment of land in an historic

district that involves use of taxpayer funds without a public hearing.

8. The Town of Summerville and the Summerville RBC Are Not Identical Entities Such
That One Could Substitute for the Other.

The actions taken by the Town in publishing the Request for Proposal on November 10, 2013,
cannot be assumed by, ratified by or attributed to the RDC. The RDC and the Town are not one
and the same; the Town of Summerville and the Summerville RDC are separate and distinct legal

entities. This is shown by Section 31-10-30(a), which states that municipalities and redevelopment

13
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commissions are “separate and distinct bodies corporate and politic.”* This is shown also by the
Narrative Description of Activities of Summerville Redevelopment Corporation, Attachment 1 to
IRS Form 1024, page 2, submitted by the Summerville RDC to the Internal Revenuc Service,
attached as Exhibit #3 to the Motion Partial Surnmary Judgment, October 19, 2015, which states
in part as follows:

“The Community Development Law plainly recognizes that a redevelopment com-
mission is incorporated as a separate entity apart from the local municipality. The
Act expressly recognizes that a redevelopment commission is a ‘separate and dis-
tinct bod[y] corporate and politic.” South Carolina Code Sec. 33-31-30(a) [sic].
The Act requires that the Secretary of State issue a certificate of incorporation to
the redevelopment commission. Each redevelopment corporation is governed by a
governing body and exercises its own separate powers (including the power to issue
bonds) in its own name. See South Carolina Code Secs. 33-31-40 through -70 -90.

([s4c]

* * * *

A redevelopment commission may make ‘recommendations affecting any area in
its field of operation or property therein, which it may deem likely to promote the
public health, morals, safety, or welfare,” but has no power to enforce any of such
recommendations. Given that a redevelopment commission does not have such
powers, a redevelopment commission would not be treated as a political subdivi-
sion.

In sum, a redevelopment commission may qualify for an exemption from federal

income taxation under Section 501(c) so long as it meets the requirements of the
applicable subsection (in this instance, Section 501(c){4)).”

Thus, any argument by Defendants suggesting the RDC and the Town are identical entities
such that one could substitute for the other or that one could assume, rafify, adopf or nullify the
acts of the other is contrary to law and to the representations the RDC made to the IRS.

9. The Town’s Use of a Misnomer, Failure to Timely Notify the Public and Failure to

Follow the Community Development Law When Creating the Redevelopment Plan

Misled the Public and Caused Public Harm

# Section 31-10-30(a).

14
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One of two things must be true. Either, (1} over a period of many months the Town created
the Vision Plan to develop the Hotel project and misled the public by identifying that plan as a
“Vision Plan,” a misnomer, instead of the “Redevelopment Plan” the Town intended the RDC to
adopt and that the RDC adopted. The Town deliberately delayed creating the RDC as long as
possible while the Town’s Vision Plan was being created, and failed to inform the public timely
that the Town’s Vision Plan would become an RDC’s Redevelopment Plan, thereby avoiding pub-
lic understanding that the Town’s Vision Plan would be converted to the RDC's Redevelopment
Plan. Or, (2) the Town realized, too late, that it had nr;Jt complied with the Community Develop-
ment Law, and, instead of stopping the process and beginning again, in compliance with the statute,
it tried to remedy its noncompliance by creating the RDC and having the RDC simply adopt eve-
rything the Town had already done, as if the RDC had done it (which of course, it had not). Either
way, as a result, the public had no idea when the Town was creating its Vision Plan that a RDC~
would be created upon near completion of the Vision Plan and that that the RDC and Town would
claim that the Town’s Vision Plan had become the RDC’s Redevelopment Plan. The public did
not know that the Town’s Vision Plan would be converted to the RDC’s Redevclopment Plan
because the Town never defined the meaning and significance of its Vision Plan nor notified the
public while it was creating the Vision Plan that an RDC would be created and the Vision Plan
would become the RDC’s Redevelopment Plan. As a result of all of this maneuvering, not one
member of the public attended a public hearing on June 25, 2014, about the adoption by the RDC
of the Town’s Vision Plan as the RDC’s Redevelopment Plan, because the public was not on notice
that the Town was proceeding under the Community Development Law to declare a block of his-
toric downtown Summerville a “blight” and attempt to redevelop it under the Community Devel-

opment Law,

15
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That law was passed to avoid just such circumstances as this: the public was entitled to be
protected by the RDC’s strict adherence to the Community Development Law’s requirements

about how the RDC must develop its Redevelopment Plan for the Hote] project.

10. The End Does Not Justify the Means

As shown in Plaintiffs’ Motion Partial Summary Judgment, October 19, 2015, the Town's
consultants, the Lawrence Group, opined that as long as the “intent” of the Community Develop-
ment Law was followed, the Town’s vio'lations should be disregarded. The Town’s attorneys ap-
parently did not agree. with regard 1o violations of Section 31-10-110, but the Town and the RDC
proceeded to sign and begin implementing the PPPA, nevertheless.

The South Carolina Supreme Court does not agree that the end justifies the means in procure-
ment cases. For example, in Sloan v. DOT, 365 S.C. 299, 618 S.E. 2d 876 (2005), the issue was
whether the DOT’s procurement of three construction contracts using a Request for Proposals
method of procurement rather than competitive sealed bidding was authorized. The Circuit Court
had found that even if there were “technical” differences between the twa methods, it did not
matter because the contracts were in fact awarded to the lowest bidder (which is the goal of com-
petitive sealed bidding but not necessarily of RFPs). The Supreme Court reversed the Circuit
Court on the merits, saying, “The fact that these three contracts were awarded to the lowest bidder
is irrelevant.” Even though the case was moot, the Court went to great lengths to explain the
differences between the two methods, finding the DOT was not authorized to use the RFP method,
stressing the importance of compliance with applicable law in government contracting and hold-
ing, essentially, that the end does not justify the means.

Similarly, here, the fact that the Town created a revised Comprehensive Plan that the RDC

adopted as a redevelopment plan, does not relieve the RDC from performing its own statutory
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obligations. The facts that the RDC adopted a redevelopment plan created by the Town, the RDC
recycled that exact plan back to the Town identified with new nomenclature and the Town subse-
quently approved that RDC plan that had been created by the Town, does not excuse the RDC
from complying with the requirements of Sections 31-10-20, 31-10-90 and 31-10-100 of the Com-
munity Development Law.

CONCLUSION

The RDC has never prepared a redevelopment plan or caused one to be prepared, as con-
templated in Secs. 31-10-20(15) and 31-10-90(4) of the Community Development law. It has
never “utlize{d] the local private planning, financing and financial service to the greatest extent

possible”™*

about a redevelopment plan, and it has not made any of the specific qualitative deter-
minations required by Sec. 31-10-100(e) of the Community
Development Law.* The RDC has never submitted a redevelopment plan to the Town for ap-
proval, as required by Sec. 31-10-100(¢) of the Law. Nor has the Town ever approved a “redevel-
opment plan” prepared by or for the RDC, as required by Secs. 31--10—-20(15) and. 31-10-100(f).
These steps are essential prerequisites to the authority of the RDC to enter into the PPPA. Sec.
31-10-100(g). As aresult, and as discussed more fully above, the RDC is not a valid party to the

PPPA; the PPPA is not a valid redevelopment contract; and the PPPA cannot be implemented.

WHEREFORE, Plaintiffs pray the Court:
1. To declare that the Summerville RDC violated Section 31-10-90 of the Community Develop-

ment Law by failing to comply with the requirements of subsection (4) thercof;

4 S.C. Code Section 31-10-100(e).
45 Id.
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To declare that the Summerville RDC violated Section 31-10-100 of the Community Devel-
opment Law by failing to comply with the requirements of subscction (e) thereof;

To declare that Sections 3(b)(i), 4, 6 and 10c of the PPPA, and any and all other provisions
thereof, relating to the sale, exchange or other transfer of real property or any interest therein
in a redevelopment area by the RDC, and any agreement relating thereto, including the PPPA
and the agreements attached as exhibits to the PPPA, are unlawful, witra vires, void ab initio
and unenforceable due to violating the Community Development Act and being against public
policy;

To enjoin the Defendants, and the Applegate Defendants dismissed from this lawsuit previ-
ously, from spending money and from otherwise implementing in any way the PPPA, and any
and all provisions thereof:

To require the Defendants, and the Applegate Defendants dismissed from this lawsuit previ-
ously, to return to the status quo ante prior to the signing of the PPPA, including but not
limited to retuming to the Town and the RDC all monies given to the Applegate Defendants
by the Town and the RDC, respectively;

To grant Plaintiffs their costs and attorneys” fees under S.C. Code Ann, Sec. 15-77-300fF and

To grant such other and further relief as the Court deems just and proper.

[Signatures on following page]
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W. Andrew Gowder, Ir., Esquire (S.&
PRATT-THOMAS WALKER, P A,
Post Office Drawer 22247
Charleston, South Carclina 29413-2247
Phone: 843-727-2229
wag(@p-tw.com

Counsel for Plaintiffs.
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Michael T. Rose, Esquire (S.C. Bar #4910)
406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

Facsimile: 843-478-7595
mrosesS{@se.rr.com

Counsel for Plaintiffs
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Minutes of Summerville Redevelopment Corporation Meeting

June 25, 2014

The Summerville Redevelopment Corporation (RDC) met on Wednesday, June 25,
2014 at 5:30 p.m. Present were Chairman Bill Collins, Vice Chairman Terry Jenkins and
Commissioners Aaron Brown, Kima Garten-Schmidt, Bob Jackson and William

Mcintosh. Commissioner Walter Bailey was absent. Members of the press and the
public were duly notified of the meeting.

APPROVAL OF MINUTES OF PREVIOUS MEETINGS

Mr. Jenkins made a motion, seconded by Ms. Garten-Schmidt, to approve the minutes
from the May 28, 2014 meeting as presented. The motion carried unanimously,

PUBLIC HEARING: SUMMERVILLE REDEVELOPMENT PLAN

Chairman Collins announced the next item on the agenda was a public hearing on the

Summerville Redevelopment Corporation’s proposed redevelopment plan and called for

any comments from the public. There being no comments offered, Chairman Collins
declared the public hearing closed.

NEW BUSINESS: ADOPTION OF SUMMERVIL | E REDEVELOPMENT PLAN

Mr. Mclntosh made a motion, seconded by Mr. Jackson, to approve a Resolution to

adopt the Town of Summerville Vision Plan as the Summerville Redevelopment Plan.
The motion carried unanimously.

OLD BUSINESS

No items presented,

MISCELLANEQOUS

Ms. Wallace reported that she had received a quote for directors and officers liability
insurance for $4,605 but is still seeking other proposais. In order to have the coverage

in place prior to the next meeting, Ms. Wallace requested that the board authorize the
chairman to enter into an agreement for D & O insurance that would not ROA 0718



Minutes of Summerville RDC
June 25, 2014
Page 2

exceed the $4,605 proposal. Mr. Mcintosh made a motion, seconded by Mr. Jenkins, to
authorize the Chairman tc execute an agreement for insurance in the amount of $4,605
or less. During discussion, there were some concerns about the liability limit and
whether it should be higher. There were aiso questions about coverage for
commissioners who are no ionger serving on the board. After further discussion, Mr.
Jenkins made a moftion, seconded by Ms. Garten-Schmidt, to amend the previous
moticn to authorize the Chairman to execute an agreement for appropriate insurance
coverage at an appropriate cost fo cover the Summerville Redevelopment Corporation.
Chairman Gollins then called for a motion-to approve the motion as amended. Mr.
Jenkins made the motion, seconded by Ms. Garten-Schmidt and the amended motion
carried unanimously.

The next miscellaneous item was the selection of a logo for the Redevelopment
Cormporation. Mr. Brown made a motion, seconded by Mrs. Garten-Schmidt, to select
the second option as presented. The motion carried unanimously.

There being ne.further business, the meeting adjourned.

Respectfully submitted,

%;//é%%.__

Lisa L, Wallace,
Secretary to the RDC

APPROVED: :

Wl —

William C. Collins
Chairman
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Council Members:

Terry Jenkins, Mayor Pro Tem

Walter Bailey

Aaron Brown

Kima Garten-Schmidt
Bob Jackson

William Mclntosh

ATTENDANCE

Present: Mayor William C. (

v T ‘a

Bailey, Aaron Brown, Kima
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Minutes, Council Meeting ‘
July 9, 2014
Page 2

that SCE&G has been contacted but nothing has been done. She also reported that the 1
Germantown area needs help with traffic, trash and debris removal. Jean Ott of the Dorchester
County Senior Citizens Center located near the former National Guard armory proposed
expanding the Senior Citizens Center as a possible use of the armory building, She reported that ‘
they have funding to contribute to the project and the Senior Citizens Center would like to be )
mcluded in the dialogue about possible uses for the armory building. Rosemary Tucker of the
South Point subdivision reported that they do not currently have an active HOA and asked !
council to consider developing requirements for existing homes during this vision plan process. Pt
It is a problem for certain areas where people are not fixing or maintaining their homes. She also }
requested that preliminary plans for development require that no one be allowed to plant on

easements. Linda Saylor of 410 Bryan Sireet spoke about the violence in their neighborhood and
asked if the town could assist in searching for grants that would help with gang activity. She |
also requested that council consider assisting the Community Resource Center with health care <
sign-ups in the area. Heyward Hutson was concerned about the possible purchase of property R
north of the rail road tracks that may invalve moving or destroying some historic homes. He ' t
asked Council to consider those historic homes and urged them think about other alternatives e

before allowing them to be destroyed. Diane Frankenberger thanked the town for the best Fourth
of July celebration ever.

APPROVAL OF MINUTES OF PREVIOUS MEETINGS "

Mr. Brown made a motion, seconded by Mr. Jackson, to approve the minutes of the June 11, :
2014 Council meeting as submitted. The motion carried unanimously. -}

APPROVAL OF COUNCIL COMMITTEE REFORTS
Mr. Mclntosh made a motion, seconded by Mr. Jackson, to amend the minutes of the July 7, i
2014 Finance Committee report to reflect that a vote was taken to remove the funding for the "
Flowertown Players that failed. He added that the minutes show that a second vote that was D
taken on that matter but the minutes should also reflect the original vote. Mayor Collins called §
for a vote to approve the Finance Committee report as amended and the motion carried
unanimously on motion of Mr. Mclntosh, seconded by Mr. Jackson. [Note: The July 7, 2014 N
Finanee Committee Report has been amended accordingly.) i

PETITIONS
Ms. Wallace reported that no petitions for annexation were submitted.

PENDING BILLS AND RESOLUTIONS j‘a_]\t 9, o
Mr. Jackson made a motion, seconded by Mr. Bailey to have second and final reading of an i
ordinance to rezone TMS #162-05-05-003, located on Parlor Drive and owned by Hung M. Ha 4

from B-2 “Neighborhood Business Center” to B-3 “General Business®. The motion camied (/0 J E a {
unanimously. VISION Yol

ol S Awn ‘i
y Meclntosh made a motion, seconded by Mr. Jackson, to have sccond and final reading of an WM
drdinance to amend the Town of Summerville comprehensive plan as amended by adopting the ’1( u{
NS

Town of Summerville vision plan and appending the vision plan as an update to the
comprehensive plan. During discussion, Mr. Bailey made a motion to adopt the vision plan asa
discretionary document and not as part of the town’s comprehensive plan. This motion was

"J A
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Mayor called te, /Mr. Jackson, Mr. Brown, Ms. Garten-Schmidt, Mr. Tenkins and
Mayor Collins voted in favor of the motion and Mr. Bailey and Mr. McIntosh voted against t'
otion. The motion carried,
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seconded by Mr. Jenkins. The motion failed with Mr. Bailey and Mr. Jenkins voting for the
motion and Mr. McIntosh, Mr. Jackson, Mr, Brown, Ms. Garten-Schmidt and Mayor Collins
voting against the motion. Mayor Collins then called for the vote on the first motion to adopt the
vision plan and append the plan to the town’s comprehensive plan. That motion carried with Mr.
Mclntosh, Mr. Jackson, Mr. Brown, Ms. Garten-Schmidt and Mayor Collins voting in favor of
the motion and Mr. Bailey and Mr. Jenkins voting against the motion,

Mr. Jackson made a motion, seconded by Mr. Brown, to have second and final reading of an
ordinance to amend the Town of Summerville fee schedule by deleting land disturbance permit
fecs and adding stormwater plan review fees. During discussion, Mr. Bailey stated that he does
not sce a need for this fee and is opposed to an increase in taxes. Mayor Collins then called for
the vote and the motion carried with Mr, Mclntosh, Mr. Jackson, Mr, Brown, Ms. Garten-

Schmidt, Mr. Jenkins and Mayor Collins voting in favor of the motion and Mr. Bailey voting
apainst the motion.

INTRODUCTION OF NEW BIiLLS AND RESOLUTIONS

Mr. Jackson made a motion, seconded by Ms. Garten-Schmidt, to adopt a Resolution approving

the redevelopment plan as submitted by the Summerville Redevclopment Commission. The
motion carried unanimously.

Mr. Jenkins made a motion, seconded by Mr. Bailey, 1o introduce and have first reading of an

ordinance to establish the office of ministerial recorder for the Summerville Municipal Court.
The motion carried unanimously.

MISCELLANEOUS

Mr. Brown made a motion, seconded by Mr. Jackson, 1o appoint the Town of Summerville

Grievanice Comumittee as follows: Don Brown, George Ploth, and Cassandra Williams with Andy
Mahon as an alternate. The motion carried unanimousty.

Mr. Jenkins made a motion, seconded by Mr. Jackson, to authorize the Mayor to finalize
negotiations and execute a Public-Private Partnership Agreement between the Town of
Summerville, the Summerville Redevelopment Corporation and Applegate & Company. The
Mayor gave an overview of the economic development project stating that it would include a
hotel, parking garage, an events facility and condominiums. Mr. Bailey stated that he believes
this is a good project and a game-changer for the Town of Summerville; however, he does not
believe govermment should be in private business and expressed some concem over the
incentives being provided and the ﬁmdmg for the project. Mr. Mclntosh stated that he is excited
about the project and pelieves that it ts an appropnale use—'}'ﬁas_pﬁaty lax reveng however,
the devil is in the details. M. Jackson réported that, since i has béen on coundil, it was always
the intent te have a hotel on that property and that the town-owned properties are separate
buildings that can be independent from the hotel property. There being no further discussion, the
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Mr. Jenkins made a motion, seconded by Mr. Bailey, to appoint Tara Richardson as a reserve
Judge for the Summerville Municipal Court for a two-year term. The motion camied
unanimously.

Mr. Brown reported that there have been several discussions in his community about having a
local community center and the possibility of utilizing the National Guard armory building.
After some discussion, Mr. Brown made a motion, seconded by Mr. Mclntosh, to refer this
matter to the Parks and Recreation Committee for further study to determine and make a
recommendation to council for the best use of the building.

ADJOURN

There being no further business, the meeting adjonrned at 8:37 p.m. on motion of Mr. Jenkins,
seconded by Mr. Brown.

Respectfully submitted,

Clerk and Treasurer
APPROVED:

%[/’m A s

William C. Collins, Mayor

200 South Main Street, Summerville, SC 29483-6000 * 843.871.6000, Fax: 843.871.6954
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State of South Carclina
County of Charleston

Personally appeared belore me the undersigned advertising

clerk of the above indicated newspaper published in the city
of Charleston, county and state aforesaid, who, being duly
sworn, says that the advertisement of

{copy attnched}

appeared in the issues of said newspaper on the following
day(s):

07/13/13 Sat PC
07/13/13 Sat CNW

at a cost of $252.48

Account# 108296

Order# 1001817

P.O. Number:

Subscribed and swom to before v
me this ! day
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the Summerville Municipal Complex. Presenb

TOWN OF SUMMERYILLE.
FINANCE COMMITTEE Xy
OCTOBER TR813; A1 g

The Finance Committee met at 8:00 a.m. on MOJ&E +Qetober 7,:2013 in the Training Room of

Walter Bailey, Aaron Brown, Kima Garten-Sc

mgfzﬁiu‘@bllins, and Council members
= BObUIREHEYand Bill Mcintosh, Terry

Jenkins was absent. Also present were Town Attorney, G.W. Parker, Director of Adminisirative
Services, Lisa Wallace and Finance Director, Belinda Harper. Other staff members, members of
the press and members of the public were also present.

Presentation of

Belinda Harper presented the September 2013 financial report. The

Financial Report report was accepted as information.

Approval of Mr. Bailey made a motion, seconded by Mr. Jackson, to award the bid to
Financial Bobeat of Charleston and issue a putchase order in the amount.of
Requisitions $91,726 for an excavator to be paid from Stormwater fund balance. The

motion carried unanimously.

Mr. Brown made a motion, seconded by Mr. Bailey, to authorize a
purchase order to AT&T (sole source) for upgrades to the ES11 system
in the amount of $222 955 to be paid from 911 funds. The motion
carried unanimously.

Discussion of
Council Committee
Reports

Mr. Mclntosh gave the report of the October 4, 2013 Planﬁing and
Development Committee report. The report was accepted as
information.

Discussion of
Proposed/Upcoming
Council Agenda
Ttems

There were no questions about the proposed Council meeting agenda.

Miscellaneous

M. Bailey made a motion, seconded by Mr. Jackson, to authorize the
Mayor to execute an addendum to the contract with WastePro for
residential solid waste collection services. The motion carried
unanimously.

Mr. Jackson made a motion, seconded by Mr. McIntosh, to accept the
2013 Bulletproof Vest Partnership grant in the amount of $3,940.31 to
fund 50% of the cost to purchase 15 vests. The motion carried
unanimously.

Mayor Collins reported that the National Junior Art Honor Society of
Rollings Middle School of the Arts and the National Art Honor Societies
of Summerville, Fort Dorchester and Ashley Ridge High Schools are
collaborating to design and create a mural for the town’s cistern. They
hope to have it completed before the Thanksgiving holiday. Mr. Bailey
requested that Council have final approval over the design prior to
beginning the work.
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Finance Committee Report

October 7, 2013
Page 2

Executive Sesszion

‘Mr, MclIntosh made a motion, seconded by Mr. Jackson, to discuss

the leasing of properties, the sale of real estate, and a proposed master
plan and also to discuss personnel matters related to the town's
organizational structure, The motion carried unanimously.

The Finance Committee returned to public session at 8:07 a.m. and
announced that no action was taken.

Mr. Mcintosh made a motion, seconded by Mr. Jackson, to authorize
Mayor Collins to negotiate a contract with the Lawrence Group for the
development of a master plan for the Town of Summerville and that the
negotiations be within the parameters of their proposal and within the
funds allocated in next year’s budget for this purpose and the
contingency fund in this year’s budget. The motion carried
unanimously.

contractual matters related to a proposed economic development project,

Adjourn

There being no further business, the meeting adjourned at §:08 a.m.

Respectfully submitted,

' L/
'/XJQ{ZM 4’—@.—_

Lisa Wallace
Director of Administrative Services
Clerk/Treasurer

ROA 0727,

SR g

e ron e




T HECOR:).

281G DEC - | AHH=O‘:

.a-il_.:\ ; !
CLERK 525
DORCHEST% cuoufa'w

Exhibit 5

ROA 0728

wer—

———. .

T
T

.
p——

o=



|-
i
!

G RECOR:

B0 -1 A o

Frupeae s

EEEI*. Loinen A
RI$GF SOURT
DORCHESTER LOUNTY
PO.Box 1836 p 704.895.1696
Davidson, NC 28036 f 704.896.1697
wwwithelawrencegroup.com
CONTRACT FOR PLANNING SERVICES
Project Town of Summervile Master Flan
Proposal Date:  October 30, 2013
Town: Town of Summerville, EC ("Town")
Alin: Bill Collins, Mayor
200 Sauth KMah Street
Summervile, SC 29483
Plznner; Tha Lawrence Group Architecls of the Carofnas, Inc ("LG7)

P.0. Box 1836
Davidson, North Caroling 28038

This document is lnfendsd o serve ss an agreamont befwaen the Lawrence Group end the Town fo ensurs that 2 expectalions
&re undarstood by botis pertiss. Flaase indicste your acceptance of this proposel by signing end refuming one copy for our filos.
Uipon receipt of the accapted proposal, Lewrente Group will proseed with services under the fams descrtbed above. Please
note thal this proposal is vafd for 60 days.

1.8 General Project Descriplion

The lawn desires a conceptual and llustrative Mastes Plan that will meet as many of its long-term goais es possible, In meating
thase goals, it wants a Masler Plan that

Promates Diverslly of Use —{o attract more pecple, more frequently end hokd them as fong as possitie by creating a
variety of reasons fo come and stay.

Intorporates Existing and Planned Civie Uses — Civie Uses remaln 2 vitl component and draw 1 our fown. Aflanton Is
needed In order o ensure that fulume civic uses ara approprietely located and lInked o other commencial areas of the
town. .

Provides accassibilily ~ Emphasize padesiian circulation to establish 2 zone of walking and steet activity, Do not
sliminate vars tul make It fhe kind of place {frat onca you anive, the caris left In favor of the strofl. Handicapped
accessibility shall alsa be considered. Finatly, future transh cpportunities shall be explored.

Creates funciions! lnkages ~ People must be able to walk between activily conters. Pedestian inkages should
connett major anchors and core areas with adjacent neighborhioods. Physical barriers fo pedestian aethvty, such as
maier trafiic comidors shelf be addressed.

Fostars Intensily end Ensures Batance - there should be mixed uses, day, night, weekday and weskend activity
generatars and densifies that establish this as the community’s center. Density of development fo make i vita! shauld
ba inferapersed with public ppen spaces for gatherings.

Plans for parking and circulafion - Design adequate parking for all lypes of yses ~ shoppers, workeys, restdents and
transit patrons based on the Master Pan's ulfimeta land use Intansily.

Recognizes historical sensltivity — Summeville's hislerde downtown is part of the designaled historic distict of the
Town end is listed on tha Natianal Reglster of Historlc Places, .

Bullds a posttive Identity - The town Is camptised of several disinctive commercia! areas Including the historic
downlown, the coridors of US Hiwy 17-A (Maln Skee), US 78 (€. and W, 5th N. 5L}, Trollay Road, Dorchaster Rogd,
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Town of Summerville, SC

RENCE Town Master Plan
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and Central Avenua. The Master Plan shai!d emphasize the posilive charactariatics of each of lhese areas in order to
create en identity for the town lo Include areas within the town Fmits as well as futura planalng areas,

*  Encourages architeciural quality — There should be specific standands and requiremants to identify suitable buiidng
forms and demand quality erchilecture without compromising the established historio characteristic unique to
Summervills and Bia region but encauraging ereafivity and progress,

= Cresles asusiginable communlly —The Master Plan should emphasize policles that balanca envinanmentzd protection,
ecenomic development and social equity.

*  Addresseslsnd use compathility and a mixture of uses— The town contains commerdia) and residential
neighborhoods that oceasionelly blend Into 2ach cther, The Master Plan shall address the mix of land uses and took for
ways b accommodets neaded commerdal expansion while maintaining nelghborhood compalibility.

v Cansiders the role of public spsces/parks In the comaumity — The town is fooking to link the exisiing parks with a serles
of open space connections. )

2.0 Scope of Work

Our proposed methodoiogy for the Town of Summiervile Master Pian uses a community-based pubfic design philosophy o quide
tha overafl planning process. This process incorparates three phases: 1-Reconnalssance, 2-Planning & Design Charretts, and 3-
Report & implementation. 11is a fuid procesa that ean easlly be modified to sult the Town of Summenvlle's desires, whis
maintaining an efficient schedule, permitting the Town to edvance to implsmentation much quicker than conventional planring
procasses. , this process ensures the link between land use end frenspertation planning, alowing the propased
infrastructure enhancements to fully support the reafization of the communfty vision, The outcoma I a practical, place-basad
plan that will help guide development activity,

Phase [: Project Kickoff and Reconnalssance

11, Kickoff Meeling with Staff & Advisory Gommittes Mesting: We wil meet with all eppropriate Town staff lo
finakize the study area, understand the exisfing developmentpaliicslieconomic climate, and gather a¥
approptiate digital data and materials such as GIS mapping, previous pians, exisfing ardinancss, &% fram the
foca) govemmen. In addition, wa will tor the project area with the Town's project manager and any appropriate
peopie o help us gather any instituional knowledge specific to the parcels and property n fhe stdy erea. This
meefing wil also begin distussions about fhe oufreach process to encourage public intaraction throughait the
process. During this visit we wil elso perform a field survey of the study erea o evaluate existing development
patiems so & to compare them (o current regulations and maps. (Cn-site Mecting #1)

1.2, Background Information Review and Coda Diagnostic: We will thoroughly review the fown's existing
conditions, including: site conditions, appiicable development and zoning regutations, previous plans and
studies, traffic patiems, parking inventoty, historic infrastructure end setfiement pattems, and surrounding
public and privete development which may affect ts fiture development and redevelopment of the Town. The
inflial review of the docsments will include a prefminary Diagriostic Report of the extsting regulatory policles of
the Tovm induding recommandations for specific chenges to promote the preferved vision, The spedific
recommendation wil ba completed afier the charrette.

1.3. Physical Ferm Analyals & infrastructure investigation: We will complele & "Ripa and Firm”® evaluafion of the
properties in the study area s appropriata. From this survey, we meke a preliminary determination of which
areas are firm and not Bkely to develop of need chenge and which areas are ready or currenly under pressure
for change. This eurvey will be constanty evaluated during the process and wil serve as the primary parameter
that wi guide our proposed development/redavelopment stratagies, In atdiion, we wilf bagin o coflect all
available Informefion sbout above and below-ground ubilty infrastructure, paridng faciitias, and trafiic deta
including the Town's extsting traffic strdy.
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Stakeholder Interviews/Advisory Committee Kickoff: Upcn a thorough review of all documents, we will then
leed g series of stakeholdar meetings and interviews over a two day period. These sesstons ysually consist of
delaited, pne-on-ong discussions or foous group moetings with key cllent steff end stakeholders as identified by
the consuitani team and stafl. Staff, stakeholder, and general public mput wil help identify bast toals and
tnethods o be used fo support & more economically and aesthetically suecessful comidor. Infermation will be
gathered and dissemingted back to the publiz through the project website.

We will work with an Advisory Commitiee for the projec! area to serve as a resoures for our teem and the Town
throughout the project. The Adviscry Committee should ba approsimalsly 612 Individuals appointed by the
Towm to provide general guidance, assistin public autreach and communications, and fackiate the
implementation of the plans, in this manner, the Committee should represerit key property owners, Tovm
officdals, and community leaders who are focused on implamenting thange In the ares. Wa will conduct a
fickolf meeting with the Advisory Committes during this tip. (On-site Mesting 82 - 3 Days]

Preliminary Market Study: After a careful review of past sfudias, we will target our research to fifl Ihe missing
geps that tefl the economic story of the srea. Our analysis sels the stege for balancing an approprste and
supportable mix of land uses. Uniike a traditional market study, this fnfcsmation [s gathered and anslyzed and
re-eveluated a5 designs emerge, A typ'cal investigation wii seek to quantily the Hestyle segmianis and thelr
housing preferences of the arez and reglon to understand the potential for future urban products. A tamgeted
refall spending analysis heips balance the amount and locafion of space recommended for different kinds of
shopping and entertainment areas 1o serve local and regionai residents, Emplayment trands suggest nol only
which industrias and clustarg are thriving or undetrepresanted, bul also ths average size of fitms to better
quentfy the size of required space and determine eppropriate locations. Al the charrette, this information Is
used as a resource o identify opportunities and suggast enebiing trends to support tie community vision.
Together, it results in a suppcriabte pragram of synergistic uses for the study erea.

We wili also analyze GIS data from the Town tegether with local market information and deslgn aflematives o
delesming a reafistic capacity of downtown for futura growth. By detemmining the amount, location and suitabity
of exising vacant and re-developable parcels, we assess the capacity of the exisfing bulll environment for new
Infil uses. Using the preferred dansity scenarios generated by planners and designars through a public Input
process, we map programs of development, This provides an enslys!s of fulurs development st different
densities for housing, employment and retail spece, dstermining a range of acres required for each soenaric.
The program of uses is iterafively balanced with markel cansiderations and checked far feasibility through the
chametie process,

While tax lof data may nof reflecl currant markat valuse, it is usually a relfable sourcs of the refafive value of land
and improvements, Wa use this GIS deta from the Town o map parcels by thelr building to land valve. This
highlights vacant lats and lots with lend worth mare than improvements, and identifies a ranga of improved
properly values. Through the coliaboragve effoet in the chasretfe, wa can divide the study area into districts
where different land usas and programs may ba deemed appropriate, Tabulating the Tand valua analysle, we
are ahle to understand the capacity of each ares 0 absorb infill In the short and long 1etm. The resulfing
development scenarics oan be tompared with the exfsting condition ko undesstand the impazct of new
development on such things as proparty faxes, emplayment, resident/al units and thelr impact on retail demand,
and projected retail salas ard faxes. This level of analysis Is important in understanding tha benefils of any
required new Infrastructute or the cost of incentives.

Project Communleation/Public Outreach: Public volvemant 1 an inlegral part of this project, and an
Intagral part of our approach to commuaity planning, We will work with the Town staff lo finalize an Quireach
Plan for the prajsct. Additionally, throughout the procass, we will continte o work clossly 1o ensure that we are
utfizing creative methods that maximizs the level of engagement fram the commumity. As past of this procass,
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vie alsa propose to include a largsled public ralations campaign that will manage all projest communications
with threa Gightly infegrated services: Idenfity, Public Relations and Distribubon of Information

= IDENTITY. We will help o establish a visualigraphic identity for the effor that will ba used throughout the
project and will be a pad of el materizls assogiated with the projact.

*  COLLATERAL MATERIAL. We will assist the dllent in creating various collatesal materiafs for use In
generating Interestin participating in the project. These will includs dlrect matings, posteards, posters, and
barnars, The messags of each of the materials will ba sceleable to ofher media and formels 2< well ot e
request of the client.

= DISTRIBUTION OF INFORMATION, Wea will create an element on the Town's website that includes a full
written summary of all of the varlous etaps of this planning process.

Addifionally, we will explore reaching out to community members through incal srganizafions and churches,
ufilizing *low tech® outreach, methods such as weeidy bulletins and doar hangers, Finally, we will work with
Tawn staffto plan the schedule and programming for public mestings, as wel as to dsvelop media releases,
website posts, end social media outraach.

Phase li: Planning & Dasign Charretts

241

Public Planning & Deslgn Charrette: We wil conduct a 5 day planning and design charrette to complets e
delailed work necessary for the Master Plan. (NGTE: Fer Cherretts Coordination and Supgplies needad, please
refer 1o Appendix B)) {On-site Maating 43, 4, and 5)

Narrafiva: For the chametts, our foam will sef up & working design studio praferably somewhare easly
accassible fo the entlre cammunlly, such as fn a well-acoassile public bulkiing bn the erea fe.g. chusch or
omply storsirent). Whie we will ba moeeting with & number of stakahoklars and inferast groups, these meatings
wil e open o the public end includa opportunities for everyona to understand and spesk candidly abour the
issuas, thus reducing the opporiunity for any one group to dominste the discussion, These are also perfoct
meedings to aclively angage local boerds end commissions such as the Flanning Bosrd, Staif and local ciizens.
On most evenings there s an open public reviaw of iha day's work, resembling s treotions! archediural “pirn-
up.” Thesa sessions provida the powerful short feadback loops thal ere cruclel to the surcess of the chamefta,

Qur mukidiseipinary feam of deslgnars, planners, resl estale professionsls, qraphic deskiners and enginesrs
wil be present throughout the chametta, drawing verious plans and strategles in concerd with all necassary
stakehaklers, the Town end inferested citirens. We ars accusiomed fo providing high<qustty, delalied plans fn
& shorl parfodl and the Inclusion of many fechnical discipines permits us to be very thoroligh in our assumptions
and ouicomes,

Our expennce shows tha! by the end of the chamelte, the Master Pian will show realistic development capaciy
for the study ares through telelied schematic design studies in three dimansions including streets, buldings,
&end open speces.

294 Charrette Logistics: Wo will work with Town staff and Advisory Committee members lo Identify an
appropriate charrette location that will provide easy aocess for the pubilic as we!l as serving as
adequals studio spaca for the charelie effort, A listing of chameite sludio needs and Town
respansibilifies s Included at the end of this dosument.

212  Gharmette Schedule: We will work with the Town to produce a specific charette schedule that
includes the appropriate representation of key stakefiolders over a fiva (5) day pariod. The scheduls
will be [n table format and will indicate the chamelle events, such es open house hours, meetings,
meals end produgtion targels. Deliverables: Cheretle Schedufs

Ausfin Carchnas New York Philadelphi SI. Louis ROA 0732
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Public Outreach: Aft public ovtreach and public relations wil be coordinated directty by the Tawn,
We will assist the Town in these efforts with the provislon of sample press releases end addilonal
information for the web sila,

Charretta Team Membars: We will have approximalaly 12 planners and designers induding
individuals with areas of specific expartise in planning, transportation, anchiecture, landscape
architecture, urban design ard form-based codas, Other consultants may be added as project details
require and will be at the discration of Lawrence Group as part of the sgraed-upan fes.

Kickeff Publle PresentationWorkshop: We wiil conduct a public presentation and faitated public
workshop epproximatety 1-2 wesks prior o the first day of the chamelta, The purpase of this
presentaiion will be fo introduca the public fo the planning process, present stzkeholder feedback and
analyses, presen{ a survay of bes pracfices that may be appropdate for incorporation in the
community, and Yo gather general and specific public commentsfsuggestions for the project. This
workshop wil include & serles of public engagement elements indluding a SWOT analysis; a visloning
exerise; and g retailiwalkabifity survey,

Charretts Stakeholder Mastings: Dixing the chamelis we will lead a series of focused Interdews
with key stafi members, elected and appolnted officials, and intatest group members such as
developars, area property and business wners, environmental interests, commuonity activisis,
economic developers, and neightorhood lsaders.

Plan Dovelopment 8 Refinement: During the charretts we will continuously refine the proposed
altemativa{s) and complete any ralated planning, analysis or graphic work based on comments from
kay stakeholders, staff, electsd offictals, and the general publc.

Chametie Document Preparation: We wil prepare delzled plans and perspactive drawings to
convey conceptual design intent and key stratogies in implamenting various Inflialives/best practices,
{See Appendix A}

Closing Presantation: The team wi deliver a closing presenlation approximately one week faler io
present the prefiminary findings and recommandations for the Master Plan, This will be a PowerPoint
Presentation restating the goals of the provess, iHustreting In detell the proposed plan, and parmitiing
the team to suggest strategies for Implementelion. Becauss of the digita! nature of our presentations,
we are abie to provide the Tewn with beth the final PowarPoint presentafion livstrating the draft
Master Fian as weHl s a majority of the Hustrations in high-resolution digite! form as 2 press package,
sulteble for posting on the web.

Phase llk: Plan Development and Project Documentation

31 Plan Refinoment: Following the chamretls, we will refine the proposed aflzmative(s) and complels any related
analysls or graphlc work.

32 Advisery Commities Mesting: We will facilitale a meeting with the Steering Committee to develop a
consensus direction for the basic plan elements. This can be conducted as lunch meeting the dey sfler the
dosing presentation. (On-site Maeting #5)

3.3  Document Proparation: Following the completion of the chanatte, we will completa a drefi of the Tovn of
Summerville Master Pian based on the Informztion gatherad In Phases 1 and 2 and using the Esst practices In
town planning, We wil be respensible for all ressarching, designing, writing, liustrafing, and editing the
smanuscriptt and provide all graphic design end layout as approvad by the projact menager, Each viston and
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achion will be cancisely desoribed and supported with appropriats resources and documentation. In addition to
being comprehensive in scope the final plan will:

*  Beachiavabls and implementable and provide clear guldance as to the sleps fhat need to be taken In
‘odar to make the vision a reality. The final report will Include a detalled tmplementation plan for Bie
proposed recommendalions that will:

**  Provide decisfon-makers with a blueprint for action that wil enable them to track progress and sthedule
future improvements, and

*  Enabla reglonal ieaders la pinpoint public end private Invesiment epportunities that are Fnanclaly viable,
achievabie, and sustainabla through sound land use policies that encourage quality design of the bulll
environment and protection of [and resources.

®  Provide implementatian racommendations will be identified for.each of tha elements addressed by the
Plan, and include priorifies, concepiuel costs, an estimated time frame, projected level of offort fot each
task, and identification of the orgenizetion(s) responsihle for each task, and 4 fisca! analysis thel autiines
potential funding sources andfor identificafion of leveraging of public and private invastment and potential
partnerships. The Implementation Plan aiso will identfy obsistles In the munleipal codes and publis
policies fo Implementing projects.

34  Presentztion of Preliminary Documents: Upon compleBion of the first draft of tha doctments, we will meet
wilh the Advisory Commiltee to present the inftial recommandations. We are also able to meke an additions)
publlc presentalion during this tip as well. {On-site Meeting #6)

3.5  Final Project Document Preparation: Following the completion of Task 3.4, we will prepare the final draft of
all related project documants.

36  Fublic ApprovalfPresentations: We will make up lo three (3) additona! public presentations to be defeimined
by the Town staff I furtherance of the plan adoplion process. {On-site Meatings & 7, 8 and 9)

3.7  Final Project Dsliverables and Closeout: All documents will be submitted to the Town in digital format in their
naliva fermat, In high-resolution .pdf format (for printing and publishing) and in low-resolution pdf format (for
posting on the Wsb), All images will bacoma the property of the Town upon payment of the final involos,

3.0 Estimatad Scheduls . _
From fhe natics to procesd by the Town we estimals & 12 month schedule for the Project

4.0 Compensatlen Terms

41 Project-Based Fees and Proposed Additlonal Services:

Phase 1: Project Kickoff end Reconngissance: $49,850

Fhase 2 Planning & Design Charratte/Preliminary Master Plan: $97,150

Phase 3; Plan.Development & Final Documentation: 352,450
Tola! Fees for Base Services. $199,490

42  Rogularand Customary Expenses: The cost of neimbursable expenses indyding, bul not limited to, document
repraduction, long distance communications, travel, mileage and delivery sarvices, sha!l be reimbursed by the Client &t
one and one-tenth (1.1} fines tha direct cost lo Lawrence Group and s consuitants. Totel expenses ame estimated &
$13,560, Nola that food for the charrstte I3 riot included [n this estimats,
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43  Compensatlon Terms: Compensalion shall be paid to the Lawrence Group in accosdance with the following provisions:
*  Peyment she be rendered monthly based upon & percentage of work complated.

*  Payment Is due upon recelpt of nvolce, Aty payment cutstanding beyond ebxty (60} days from date of invaice
shall be cause bo slop progress on the work. Unlass payment In full is recelvad by The Lawrence Group within 7
days of the dale of the notioe of the suspension of services, The Lawrence Group shafl have no fiabiity to the
Town for delay or damages caused because of such suspension of services.

= Town agrees to pay interest on all amounts invoiced and nol pald or objecled b In wiiting for valid cause, within
thirty (30) days from dtale of invoite at the rate of elahieen (18) pércent per annum (or the maximum interest rete
permitted by applicabls kaw), unfll paid.

*  The Town must nefily The Lawrence Group of any questions or concems regarding invoices within g reasonabla
time after receipt. Where corzecSions or adfustrents are necessary, o revised invoice shall ba promptiy lssued by
The Lawrence Group. In the event that a dispute arises from this agreement or b the event that one of the parties
breaches or allagadly breaches the terms ol this agresment, the parties agres that such dispuls or qusstion be
resolved, lo the extent possible through medistion. Unless the parties agree otherwise, they shafl refer such
dispute for mediation to the local third-party mediatian center. Should the paris nof resolve such disputs or
question through madiaton, they may exercise any legal or equitable righls or remadies availabla to hem_ Inthe
even! of any dispute adsing under this Agreament, the prevafling party shall be enlified to all costs and reasonable
atinmeys’ fees associated with enforcement of the terms and provisions hereof.

*  Invaices submitted for services performed on a time and expanses basis shall cearly defall temized expenses
and fme uliized.

*  Arate shee? shal be submitted by any and all third parly providers prior to paymenl for services,
44  Additional Services: Tha Lawrence Group, if expressly requssted in writing by the Town, wAl:

*  Produce addifional documents fo assist in the approval process or as a means of fadllilating public edusation
andler invoivement.

Make addifiona! public or prvate presentations.

Incotporate additonal changes to the Documents above and beyond those listed In Section 3.0 above,
Revizw drawings or designs by ather design professionals for adherence to the Documents.

Complete any cther services mutuslly egreed upon by the Town and Lawrence Group.

45  Houry Rates: Fees for on-callime and expense™ services 8t wall as any additional services not noted abave shal be
involced as the actusl hours widked plus regulsr and customary expenses {ses Secfion 4.3) as follows:

Posltion Hourly Rate Daily Rate
Principal $ 185 $ 1850
Assodiaia Principal $ 160 § 1600
Sanlar Associate I § 148 $ 1450
Senlor Associata |l § 130 $ 1300
Seniar Designer § 145 $ 1450
Associata 11/ Planner {1 § 120 § 1200
Assoclaie 1/ Planner | $ 10 ¢ 1100
Deslgner 1l $ o $ 1000

Aurtin Carelnas  New Yore  Philndelphia 51 Lauis
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Designer | $ 85 $ 850

TechnicefClerical 3 60 $ 600

Inlem $ 50 $ 50

These retes shall be fimm for the duration of this contract or through the end of 2014, whichever Is sponer,

5.0 Standard of Cara

Lawrence Group is providing a profassional service, Wa shall perform these services consistent wifh the professional skill and
care ordinaslly provided by a plenner practicing In the sama or simflar locafity under the same or simflar circumatances. We will
perfom these services as expadilioysly as is conslstent with such professicnal skil end care and the orderdy progress of the
Project. Atno ime will we wasrant fhat fre documents end drawings produced will be either perfact or fres of dafects.

8.0 Insurance

We (including all subcaniraciorsh wid maintain throughoutthe term of this Agreement the following insurance limits and coverage
and shall, upon exsculing this Agreement, provide the Town a cerfificate(s) cfinsurence evidancing same, showing the Town as
an AddiGone! lnaured on all covernge except workers' compensation and professional liabifity:

=  WORKERS' COMPENSATICN Insurance In amounts required by state law cluding Employsr's Lishilty
Insurance with Imils of not less than $1,000,000,00 per accident, $1,000,000.00 per disease, and $1,000,000.00
pollcy fimit on disease,

» COMMERCIAL GENERAL LIABILITY Insurance Inciuding Bodly (njury, Property Damage, Personal injury,
Blanket Contractual, and Broed Form Properly Damage Coverage, including Products and Completed Opatations,
and XCU exposure with combined single fmils of not less than $2,000,000.00 per occurrence.

* COMMERCIAL AUTOMOBILE LIABILITY Insurance including owned, nomowned, [eased, end hired molor
vehicle coverage with limits of not less than §1,000,000.00 combined single Emit per occurrence for bedily injury

and preperly damage.
s PROFESSIONAL LIABILITY Insurance with & fimit of not fess than $1,000,000.00 per ¢laim,

7.0 Early Termination

If, sl any polnt glong tha process, the Town chooses to dispontinue the project, The Lawrence Group wil discontinte services, In
addifion, if the projeat has, in the opinlen of The Lawrence Eroup, deviated in project scope in such away as to be inconsistent
with the professional values of The Lawrence Group, we will disconfinue the projeet. Upon esrly tammination, a final Invoice wil
be Issued that reflecis percentage of werk complele or the total hours dedicated t the project, &3 reesonably approptiats, by The
Lawrence Group end The Lawrence Group's consultants up fo the poin} that the project was discontinued, plus afl reimbursable
expenses.

8.0 Usa of Documents

The Lawrence Group retalns an inferest in afl documents and information generated In connection with the perfermanca of
services and may use these dacuments for the purposes of other simflar projacts or marketing efforts. Upon aatisfaction of this
proposal, The Lawrence Group shafl ransfer a copy of al eriging] digital files te the Town for enrestricied ownership and use. A
copynght on all Images and text are retzined jointly by The Lawrence Group and the Town, Reproduction may be granted with
credlt in print

Respacifully submitted,
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THE LAWRENCE GROUP ARCHITECTS of the CARDLINAS, INGC.
Craig 8. Lewis, AICF, CNU-A, LEED AP
Managing Principal-Carolinas. Office
TO MERVILLE, §C
By: : « 7’5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
: IN THE NINTH JUDICAL CIRCUIT
COUNTY OF DORCHESTER
Civil Action No.: 2015-CP-18-00713
Faye P. Croft, personally and as Trustee of
the James A. Croft Trust; James A. Croft
Trust; William A. Harbeson; Heyward G.
Hutson; Peter M. Gorman; James Stephen
Greene, Jr.; Brian Peacher; Summerville
Preservation Society; and Dorchester County
Taxpayers Association;

Plaintiffs,
MOTION FOR RECONSIDERATION
v. AND REHEARING

| Town of Summerville; William C. Collins,
in his capacity as Mayor; Terry Jenkins,
Aaron Brown, Walter Bailey, William
Mclntosh, Kima Garten-Schmidt and Robert
Jackson, in their capacities as members of
Town Council; Town of Summerville
Redevelopment Corporation; Town of
Summerville Planning Commission; Town
of Summerville Board of Architectural

| Review,

Defendants.

The Plaintiffs, by their undersigned counsel, respectfully submit this request for rehearing and
reconsideration of the court’s order dated December 12, 2016 based on the following grounds
and on such argument and briefing as the court will allow:
1. As provided in the Community Development Law, S.C. Code Ann. § 31-10-10 er. seg,
including the mandatory requirements of S.C. Code Ann. § 31-10-10(b) and (c)
(hereafter “CDL"), compliance with the CDL is a prerequisite for the exercise by the

Summerville Redevelopment Corporation (hereafter “RDC”) of the power to sell,

ROA 0738
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exchange, or otherwise transfer real property or any interest therein and to enter into

any agreement related.

. The RDC was required to develop or cause to be developed, but did not develop or

cause to be developed, a Redevelopment Plan as a prerequisite for the RDC entering
into the Public-Private Partnership Agreement between the Town of Summerville

(hereafter “Town™) and the developer.

. The RDC has never prepared or caused to be prepared a “redevelopment plan™

submitted by the RDC to the Town for the Town’s approval, and the Town has

~ never approved a “redevelopment plan” prepared or caused to be prepared by the

RDC, as required by the CDL, both of which are prerequisites to the RDC’s

entering into the PPPA.

. There was no Redevelopment Plan in place at the time bids or proposals were sought

through the Town’s RFP, as required by the CDL: the Vision Plan, an update to the
Town’s Comprehensive Plan, had not been created at the time of the RFP and was not
created as a Redevelopment Plan, and no public notice was provided indicating to the
citizens of the Town that the Vision Plan was intended to be a Redevelopment Plan

under the CDL.

. The RDC could not validly adopt the Town’s Vision Plan as the RDC's

Redevelopment Plan.

. The RDC has never prepared a redevelopment plan or caused one to be prepared, as

required by the CDL. It has never "utlize{d] the local private planning, financing and
financial service to the greatest extent possible" about a redevelopment plan, and it

has not made any of the specific qualitative determinations required by the CDL. The

ROA 0739



10.

11.

RDC has never submitted a redevelopment plan to the Town for approval, as
required by the CDL, nor has the Town ever approved a "redevel - opment plan”
prepared by or for the RDC. These steps are essential prerequisites to the anthority of
the RDC to enter into and implement the PPPA.

The Town published the Request for Proposal for the Hotel Project, not the RDC as’
required by the CDL.

The RDC did not invite proposals, by public notice or otherwise, and did not make
available required information about purchasing property or redeveloping the area
where the Hotel Project would be built, in violation of the mandatory requirements of
the CDL.

Neither the Town nor the RDC published a notice once a week for two consecutive
weeks in a newspaper having general circulation in the Town, inviting proposals and
making available all pertinent information to any persons interested in undertaking a
purchase of property or the redevelopment of an area or any part thereof, all in violation
of the CDL. The RDC published no notice ever.

By failing to follow the steps mandated by the CDL, the RDC is not authorized to
execute and implement the PPPA with Applegate, including conveying any real

property or entering into any agreement with Applegate as a private developer.

The CDL must be strictly construed according to its terms and has no exceptions in its
language allowing for towns to perform the functions of a redevelopment commission
prior to the commission being created, as was the case here. Under the SC law, the
Town and the RDC are separate legal entities and cannot be substituted one for the

other.
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12. The Order contains statements not supported by any evidence on record in the case,
e.g., that the Applegate plan was in hand when the redevelopment plan was created.

13. Actions by the Town are not a legally valid substitute for actions required by the CDL
to be performed by the RDC.

1:4. The redevelopment plan was required by the CDL to have been created before the
Applegate plan was submitted and selected.

15. The RFP was required by the CDL. to have been created after the redevelopment plan
had been created and before the Applegate plan was submitted or selected.

16. The Vision Plan did not meet the requirements of a redevelopment plan under the
CDL.

17. The CDL was created to protect and benefit everyone, including taxpayers and
adjoining property owners, affected by the redevelopment plan, not just to protect and
benefit developers.

18. Persons affected by the redevelopment plan, including taxpayers and adjoining
property owners, were deprived of their rights of notice and an opportunity to
meaningfully be heard and object to the redevelopment plan and to the Applegate
plan.

19. The public was not given notice required by the CDL that the Town was proceeding
under the CDL to declare a block of historic downtown Summerville a “blight” and to

attempt to develop it under the CDL.

Respectfully submitted,

AUSTEN & GOWDER, LLC
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Respectfully submitted, ,

AUSTEN & GOWDER, LLC

.o .
W. Andrew Gowder, Jr. (S.C. Bar #4895
1629 Meeting Street, Suite A
Charleston, SC 29405
Phone: (843) 727-2200

Email: andy@austengowder.com
Attorney for Plaintiff

4

Michael T. Rose (S.C. Bar # 4910)
Mike Rose Law Firm, PC

409 Central Ave.

Summerville, SC 29483

(843) 871-1821

Email: mrose5 @sc.rr.com
Attorney for Plaintiffs
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true copy of the Motion for Reconsideration and
Rehearing has been served upon opposing counsel by mailing a copy properly addressed with

sufficient postage affixed thereto this 9" day of January, 2017 to:

Timothy A. Domin

126 Seven Farms Drive, Suite 200,
Charleston, South Carolina 29492-8144
Phone: (843) 577-2026

Email: tdomin @clawscnandstaubes.com
Attorney for Defendants

G. Waring Parker

G. Waring Parker Law Firm, LLC
518 W. Carolina Avenue
Summerville, SC 29483-6632
Phone: (843) 821-7323

Email: gwaringparker@bellsouth.net
Attorney for Defendants

'“(fwwa s ctin

Frances Butler
Assistant to W. Andrew Gowder Jr.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF DORCHESTER )
) CASENO.:2015-CP-18-00713
)
Faye P. Croft, personally and as Trustee of the ) MOTION AND ORDER INFORMATION
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
Peter M. Gorman; James Stephen Greene, Jr.;
Brian Peacher; Summerville Preservation
Society; and Dorchester County Taxpayers

Association

Plaintiff, FORM AND COVERSHEET

VS,

Nupr St St et

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William Mclntosh,
Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Council;
Town of Summerville Redevelopment
Corporation; Town of Summerville Planning
Commission; Town of Summerville Board of

Architectural Review,
' Defendant. )

Plaintiff’s Attomey: Defendant’s Attorney:

W. Andrew Gowder, Ir., Bar No. 7895 Timothy A. Domin, Bar No.

Address: Address:

Post Office Drawer 22247 126 Seven Farms Drive, Suite 200
Charleston, SC 29413 Charleston, SC 29492

Phone: 843-727-2229 Fax 843-727-2231 Phone: 843-577-2026 Fax843-722-2867

E-mail: wag@p-tw.com Other: E-mail: tdomin@clawsonandstaubes.comOther:

DAMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[_JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and ITI)

SECTION I: Hearing Information
Nature of Motion: Motion for Reconsideration and Rehearing
Estimated Time Needed: 20 Court Reporter Needed: DJYES/[[] NO

SECTION II: Motiow/Order Type
Men motion attached

‘CJForm Motion/Order
1 hereby move fir religf or action by the court as set forth in the attached proposed order.

W. /314

Signature'of Attorney for [E‘Pﬁintif(DDefendant Date submitted

SECTION II: Motion Fee
PAID - AMOUNT: §__25. OV
] EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[1 Indigent Status  [] State Agency v. Indigent Party
[[] Sexually Violent Predator Act  [_] Post-Conviction Relief
[1 Motion for Stay in Bankruptcy

ROA 0744
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[_] Motion for Publication

[_] Motion for Execution (Rule 69, SCRCP)

[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:

JUDGE’S SECTION
[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
(] Other: Date:

CLERK'’S YERIFICATION

Collectedby:_____ DateFiled: ___

] MOTION FEE COLLECTED: $
[] CONTESTED — AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

Faye P. Crofi, Personally and as Trustee of the
Jdames A, Croft Trust; James A. Croft Trust; William
A. Croft; Heyward G. Hutson; James Stephen
Greene, Jr., Brian Peacher; Robert Klinger; Mary
Becker; Summerville Preservation Society; and
Dorchester County Taxpayers Association,
individually, and on behalf of all others S{mtla{ly
situated,

Ptaintiffs;.
vS.

Town. of Summerville; William C. Coliins; in his
capacity as Mayor; Terry.Jenkins, Aaron Brown,
Walter Bailey, William Mclintosh, Kima Garten-
Schmidt and Robert Jackson, in their capacities as
members of Town Council; Town of Summerville
Redevelopment Corporation; Town of Summerville
Plariniing Commission; and Town of Summerville
Board of Architectiral Review,

Defendants.

IN THE-COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

CASE NO.: 2015-CP-18-00713

STIPULATION OF DISMISSAL
WITHOUT PREJUDICE
PURSUANTTO RULE 41 AS
SOME DEFENDANTS

Pursuant to. Rulé 41, the Plaintiffs, with the consentof the Defendants hereby dismiss this
action without prejudice as-to the following Deferidants: William C. Collins; Terry Jenkinis, Aaron
Brown, Walter Bailey, William Mclintosh, and Kima Garten-Schmidt and Robert Jackson.  This

action is not’dlsmlssed as to the remaining defendants.

4"{‘

f;,«_ii A

M el

Timothy A.-Domin, Esq.
126: Seven Farms Drive, Suite 200
Charleston, South Carolina’29492-8144
Phone: {843) 577-2026
Attorney for Defendants William C. Collins, in.
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William Mcintosh, Kima
Garten-Schmidt and Robert Jackson, in their
capacities as members of Town Council; Town
of Summerville Redevelopment Corparation;

i Town of Summerville Planning Commission;
and Town of Summerville Board of Architectural
Review

G. Waring Parker, Esq.

518 W. Carolina Avenue

Summerville, SC 29483-6632

Phone: (843) 821-7323

Fax: (843) 821-7097

Email: gwaringparker@bellsouth.net.
Attorney for. Defendant Town of Summervilie

W. Andrew Gowder, Jr. Esq.
PO Box 22247

Charleston; SC.29413-2247
Phone: (843) 727-2200
Attorney for Plaintiffs

Michael T, Rose, Esq.

409 Central Avenue
Summerville, SC 29483-5903
Phone: (843) 871-1821
Attomey for Plaintiffs
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) Civil Action No.: 2022-CP-18-01494
Faye P. Croft, personally and as Trustee of the )
James A. Croft Trust; James A. Croft Trust; )
William A. Harbeson; Heyward G. Hutson; )
James Stephen Greene, Jr.; Brian Peacher;
Robert Kiinger; Mary Becker; Summerville )
Preservation Society; and Dorchester County )
Taxpayers Association, individually, and on )
behalf of all others similarly situated, )
)
)
)
)
)
)
)

PlaintifTs,

NOTICE OF MOTION AND
MOTION FOR PARTIAL
SUMMARY JUDGMENT

)
Town of Summerville; William C. Collins, in )
his capacity as Mayor; Terry Jenkins, Aaron )
Brown, Walter Bailey, William McIntosh, )
Kima Garten-Schmidt and Robert Jackson, in )
their capacities as members of Town Council; )
Town of Summerville Redevelopment )
Corporation; Town of Summerville )
Redevelopment Commission; Town of )
Summerville Planning Commission; and Town )
of Summerville Board of Architectural )
Review,

Defendants.

PLEASE TAKE NOTICE that the Defendants, by and through their undersigned
attorneys, shall, and hereby do, move this Honorable Court for an Order granting Partial Summary
Judgment, pursuant to Rule 56, SCRCP, in favor of the Plaintiffs in the above-captioned matter
upon the grounds that there exists no genuine issue as to any material fact and that the Plaintiffs

are entitled to judgment as a matter of law in its favor. This basis for this motion is as follows:
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AGREEMENT, REDEVELOPMENT PLAN, PROJECT INVALID

. The Public-Private Partnership Agreement Between [sic] Town of Summerville, Town of
Summerville Redevelopment Corporation and Applegate & Co. signed on July 9, 2014, by
the Town of Summerville, the Summerville Redevelopment Corporation and Applegate &
Co. (“PPPA”) is invalid, void ab initio and unenforceable;

. The Redevelopment Plan of the Town’s Redevelopment Corporation regarding the
building of a mixed-use development project within the Town described in the Second
Amended Complaint (“Project”) is invalid, void ab initio and unenforceable;

. The Project based on the PPPA is invalid, void ab initio and unenforceable.

FREEDOM OF INFORMATION ACT

. The “Staff Kickoff” meeting of the Master Plain Advisory Committee (“MPAC”) of the
Town of Summerville (“Town™) held on December 9, 2013, violated the South Carolina
Freedom of Information Act (“FOIA™) because no notice, agenda or minutes for the
meeting were published and the meeting was not available for the public to attend.

. The meeting of the MPAC held on January 7, 2014, violated FOIA because no notice,
agenda or minutes for the meeting were published and the meeting was not available for
the public to attend;

. The meeting of the MPAC held on March 28, 2014, violated FOIA because no notice,
agenda or minutes for the meeting were published and the meeting was not available for

the pubic to attend;

ROA 0748

¥6%1081dOCZ0ZH#ISYD - SY31d NOWWOD - 43 LSIHIHOA - Wd 2#:2) S AON 2202 - d3TId ATTYOINOWLDF T3



.

L. .

7.

10.

11.

The meeting of the MPAC held with the Town Planning Commission on June 16, 2014,
at which members of the MPAC addressed the Town Planning Commission viclated
FOIA because no notice, agenda or minutes for the meeting was published;

The Town’s distributing written ballots to all members of the MPAC on which all
members of the MPAC were instructed to vote their recommendations to the Town
violated FOIA when no notice, agenda or minutes for that ballot distribution were
published and the ballot distribution was not disclosed to the pubic or made at a public
meeting;

The voting on written ballots by members of the MPAC showing their recommendations
to the Town violated FOIA when there was no notice, agenda or minutes published
regarding those voted-on ballots and the ballot voting itself and the results of the ballot
voting were not disclosed to the pubic or done at a public meeting.

The Town’s official designation of two Town Council members on each of three
groups for the purpose of meeting on December 10, 2014, to review and discuss with
the Lawrence Group consultants the content and process for creating the Master Plan was
the appointment of a “committee [] . . . and the like” within the meaning of S.C. Code
Ann. § 30-4-20(a).

Since both members of each of the three respective two-person groups of Town Council
members appointed by the Town attended a meeting on December 10, 2014, with
Lawrence Group consultants where they discussed the Project, the Master Plan, the
Comprehensive Plan, and the Redevelopment Plan as arranged by the Town, a quorum of

each of those groups a/k/a committees was present at each of those meetings.
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12.

13.

14.

15.

16.

The separate meetings on December 10, 2014, of three groups of two Town Council
members per meeting at which they discussed the Project, the Master Plan, the
Comprehensive Plan, and the Redevelopment Plan with Lawrence Group consultants as
arranged by the Town violated FOIA because no notice, agenda or minutes for the meetings
were published and the meetings were not available for the public to attend.

The Town’s official designation of two BAR members on each of three groups for the
purpose of meeting with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
respectively, to discuss BAR business regarding the Project was the appointment of a
“committee [] . . . and the like” within the meaning of S.C. Code Ann. § 30-4-20(a).

Since both BAR members of each of the three respective two-person groups appointed by
the Town attended respective meetings with the Town’s Mayor and the Developer on July
21,23 and 29, 2014, where they discussed BAR business regarding the Project, a quorum
of each of the three committees was present at each of those meetings;

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014, where
they discussed BAR business regarding the Project as arranged by the Town violated FOIA
because no notice, agenda or minutes for the meetings was published and the meetings
were not available for the public to attend;

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014, where
they discussed BAR business regarding the Project as arranged by the Town violated

Summerville Town Ordinances 32-176(d);
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17.

18.

19.

20.

21.

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated Summerville Town Ordinance 32-176(¢);

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated S.C. Code Ann. §6-29-870(0);

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated 8.C. Code Ann.§6-29-920(A);

The Town’s official designa';ion of three BAR members on each of two groups for
the purpose of each respective group meeting with the Town’s Mayor, the Developer,
two architects of the Developer and the Town Planner on December 12, 2014, in
different, successive meetings to discuss BAR business regarding the Project was the
appointment of a “committee [] . . . and the like” within the meaning of 5.C. Code Ann.
§ 30-4-20(a).

Since all three members of each of the two respective three-person BAR groups
appointed by the Town attended their respective meeting with the Town’s Mayor, the
Developer, two architects of the Developer and the Town Planner on December 12, 2014,
where they discussed BAR business regarding the design of the Project, a quorum of each

of these two BAR groups was present at each of their respective meetings.
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22. The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects of the Developer and
the Town Planner on December 12, 2014, where they discussed BAR business regarding
the Project as arranged by the Town, violated FOIA because no notice, agenda or minutes
for the meetings was published and the meetings were not available for the public to
attend;

23. The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects of the Developer and
the Town Planner on December 12, 2014, where they discussed BAR business regarding
the Project as arranged by the Town violated S.C. Code Ann. §6-29-870(0);

24. The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated S.C. Code Ann.§6-29-920(A);

25. The respective meetings of two different three-person groups of BAR members appointed
by the Town with tﬁe Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated Summerville Town Ordinances 32-176(d);

26. The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project

as arranged by the Town violated Summerville Town Ordinance 32-176(e);
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29.

27.

28.

30.

31.

32.

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated Summerville Town Ordinance 32-182(b);

The sending of an email on December 30, 2014, by BAR member John Kwist to all other
members of the BAR expressing his reasons for opposing the Project violated the FOIA
because it was a discussion of the business of the BAR without the notice, agenda,
minutes and public openness required by FOIA;

The sending of an email on December 30, 2014, by BAR member John Kwist to all other
members of the BAR expressing his reasons for opposing the Project violated S.C. Code
Ann.§ 30-4-70(c), which provides in part that: “No . . . electronic communication may
be used in circumvention of the spirit of requirements of this Chapter to act upon a
matter over which the public body has supervision, control, jurisdiction, or advisory
power;”

The BAR held a meeting after its regularly scheduled BAR meeting on February 1, 2016,
that violated the FOIA by not publishing notice, an agenda and minutes regarding that
meeting, and by not allowing members of the public to attend that meeting;

The Town’s Annexation Committee is an “advisory committee” within the meaning of
S.C. Code Ann. § 30-4-20(a) (2007);

Meetings of the Town’s Annexation Committee on July 7, 2017, and August 3, 2017,
violated the FOIA because no notice, agenda or minutes were published by the Town

regarding these meetings, and the public was not allowed to attend these meetings;
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33.

34.

35.

36.

37.

38.

39.

Meetings of the Town’s Business License Committee violated the FOIA because no
notice, agenda or minutes were published by the Town regarding these meetings, and the
public was not allowed to attend these meetings;
The BAR unreasonably failed to let the public inspect or copy BAR applications
regarding the Project until after BAR meetings occurred at which the applications were
considered by the BAR, in violation of S.C. Code Ann. § 30-4-30(a);

The BAR failed to allow members of the public to speak about demolition at its January
5, 2015, meeting, in violation of Summerville Town Ordinance Sec. 32-182(b);
The BAR violated FOIA by holding an important BAR meeting on January 5,
2015, in a room too small to contain the members of the public attempting to
attend the meeting and failed to provide any video, sound or amplification system

to enable the public to see, hear or participate in the meeting,.

SOUTH CAROLINA LOCAL GOVERNMENT

COMPREHENSIVE PLANNING ENABLING ACT OF 1994
The Planning Commission did not pass a resolution approving the Master (Vision) Plan
as an amendment to the Town’s Comprehensive Plan, in violation of S.C. Code Section
6-29-520(B);
The Planning Commission did not record in its official minutes that the Planning
Commission passed a resolution approving the Master (Vision) Plan as an amendment to
the Town’s Comprehensive Plan, in violation of S.C. Code Section 6-29-520(B);
The Motion passed by the Planning Commission regarding recommending that Town
Council approve the Master (Vision) Plan as an amendment to the Comprehensive Plan

did not “refer expressly to maps and other descriptive matters intended by the planning
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40.

41.

42.

43.

44.

commission to form the whole or element of the recommended plan,” in violation of SC
Code Section 6-29-520(B);

The version of the Master Plan the Planning Commission voted on June 16, 2014, to
recommend that the Town Council approve as an amendment to the Town’s
Comprehensive Plan is not the same as the version of the Master Plan received and
considered by the Town Council on July 9, 2014;

In violation of S.C. Code Ann. § 6-29-530, Town Council did not hold and advertise a
public hearing about amending the Town’s Comprehensive Plan with the Master Plan
before it passed, on July 9, 2014, motion “to have second and final reading of an
ordinance to amend the Town of Summerville comprehensive plan as amended by
adopting the Town of Summerville vision [Master] plan and appending the vision
[Master] plan as an update to the comprehensive plan;”

Town Council’s passage on July 9, 2014, of an ordinance amending the Town’s
Comprehensive Plan 2009-2011 with the Master Plan is invalid;

The Planning Commission failed to review the project and to comment on the
compatibility of the Project with the Town’s Comprehensive Plan, in violation of S.C.
Code § 6-29-540; and

The Town Council failed to publicly state whether the Project conforms or conflicts with
the Comprehensive Plan and/or its reasons, if any, to proceed with the Project if it does
not conform to the Comprehensive Plan, or to send any findings regarding any of those
matters to the Planning Comm_ission or any other person or entity, or to publish any said

findings in a newspaper, in violation of S.C. Code § 6-29-540.
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November 15, 2022
Charleston, South Carolina

Respectfully submitted,

fs/ W. Andrew Gowder. Jr.

W. Andrew Gowder, Jr., (SC Bar #7895)
AUSTEN & GOWDER, LLC

1629 Meeting Street, Suite A
Charleston, South Carolina 29405
Phone: 843.727.2229

andv(@austengowder.com

Michael T. Rose, (SC Bar #4910)
MIKE ROSE LAW FIRM, PC
406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

Facsimile: 843-478-7595
mike@mikeroselawfirm.com

COUNSEL FOR PLAINTIFFS

10 -~
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

Civil Action No.: 2022-CP-18-01494
Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
James Stephen Greene, Jr.; Brian Peacher;
Robert Klinger; Mary Becker; Summerville
Preservation Society; and Dorchester County
Taxpayers Association, individually, and on
behalf of all others similarly situated,

Plaintiffs,

FIRST AMENDED MOTION
FOR PARTIAL
SUMMARY JUDGMENT

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William Mclntosh,
Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Council;
Town of Summerville Redevelopment
Corporation; Town of Summerville
Redevelopment Commission; Town of
Summerville Planning Commission; and Town
of Summerville Board of Architectural
Review,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
) NOTICE OF MOTION AND
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Defendants. )
)

PLEASE TAKE NOTICE that the Defendants, by and through their undersigned
attorneys, shall, and hereby do, move this Honorable Court for an Order granting Partial Summary
Judgment, pursuant to Rule 56, SCRCP, in favor of the Plaintiffs in the above-captioned matter
upeon the grounds that there exists no genuine issue as to any material fact and that the Plaintiffs

are entitled to judgment as a matter of law in its favor. This basis for this motion is as follows:
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AGREEMENT, REDEVELOPMENT PLAN, PROJECT INVALID

. The Public-Private Partnership Agreement Between /sic/ Town of Summerville, Town of
Summerville Redevelopment Corporation and Applegate & Co. signed on July 9, 2014, by
the Town of Summerville, the Summerville Redevelopment Corporation and Applegate &
Co. (“PPPA™) is invalid, void ab initio and unenforceable.

. The Redevelopment Plan of the Town’s Redevelopment Corporation regarding the
building of a mixed-use development project within the Town described in the Second
Amended Complaint (“Project™) is invalid, void ab initio and unenforceable.

. The Project based on the PPPA is invalid, void ab initio and unenforceable.

FREEDOM OF INFORMATION ACT

. The “Staff Kickoff”” meeting of the Master Plain Advisory Committee (“MPAC”) of the
Town of Summerville (“Town’) held on December 9, 2013, violated the South Carolina
Freedom of Information Act (“FOIA™} because no notice, agenda or minutes for the
meeting were published and the meeting was not available for the public to attend.

. The meeting of the MPAC held on January 7, 2014, violated FOIA because no notice,
agenda or minutes for the meeting were published and the meeting was not available for
the public to attend.

. The meeting of the MPAC held on March 28, 2014, violated FOIA because no notice,
agenda or minutes for the meeting were published and the meeting was not available for

the pubic to attend.
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7.

The meeting of the MPAC held with the Town Planning Commission on June 16, 2014,
at which members of the MPAC addressed the Town Planning Commission violated
FOIA because no notice, agenda or minutes for the meeting was published.

The Town’s distributing written ballots to all members of the MPAC on which all
members of the MPAC were instructed to vote their recommendations to the Town
violated FOIA when no notice, agenda or minutes for that ballot distribution were
published and the ballot distribution was not disclosed to the pubic or made at a public
meeting.

The voting on written ballots by members of the MPAC showing their recommendations
to the Town violated FOIA when there was no notice, agenda or minutes published
regarding those voted-on ballots and the ballot voting itself and the results of the ballot

voting were not disclosed to the pubic or done at a public meeting.

10. The Town’s official designation oftwo Town Council members on each of three

11.

groups for the purpose of meeting on December 10, 2014, to review and discuss with
the Lawrence Group consultants the content and process for creating the Master Plan was
the appointment of a “committee [] . . . and the like” within the meaning of S.C. Code
Ann. § 30-4-20(a).

Since both members of each of the three respective two-person groups of Town Council
members appointed by the Town attended a meeting on December 10, 2014, with
Lawrence Group consultants where they discussed the Project, the Master Plan, the
Comprehensive Plan, and the Redevelopment Plan as arranged by the Town, a quorum of

each of those groups a/k/a committees was present at each of those meetings.
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12.

13.

14.

15.

16.

The separate meetings on December 10, 2014, of three groups of two Town Council
members per meeting at which they discussed the Project, the Master Plan, the
Comprehensive Plan, and the Redevelopment Plan with Lawrence Group consultants as
arranged by the Town violated FOIA because no notice, agenda or minutes for the meetings
were published and the meetings were not available for the public to attend.

The Town’s official designation of two BAR members on each of three groups for the
purpose of meeting with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
respectively, to discuss BAR business regarding the Project was the appointment of a
“commi&ee [1...and the like” within the meaning of S.C. Code Ann. § 30-4-20(a).

Since both BAR members of each of the three respective two-person groups appointed by
the Town attended respective meetings with the Town’s Mayor and the Developer on July
21,23 and 29, 2014, where they discussed BAR business regarding the Project, a quorum
of each of the three committees was present at each of those meetings.

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014, where
they discussed BAR business regarding the Project as arranged by the Town violated FOIA
because no notice, agenda or minutes for the meetings was published and the meetings
were not available for the public to attend. '

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014, where
they discussed BAR business regarding the Project as arranged by the Town violated

Summerville Town Ordinances 32-176(d).
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17.

18.

19.

20.

21.

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated Summerville Town Ordinance 32-176(¢).

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated S.C. Code Ann. §6-29-870(0).

The respective meetings of three different two-person groups of BAR mfambers appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated S.C. Code Ann.§6-29-920(A).

The Town’s official designation of three BAR members on each of two groups for
the purpose of each respective group meeting with the Town’s Mayor, the Developer,
two architects of the Developer and the Town Planner on December 12, 2014, in
different, successive meetings to discuss BAR business regarding the Project was the
appointment of a “committee [} . . . and the like” within the meaning of S.C. Code Ann.
§ 30-4-20(a).

Since all three members of each of the two respective three-person BAR groups
appointed by the Town attended their respective mecting with the Town’s Mayor, the
Developer, two architects of the Developer and the Town Planner on December 12, 2014,
where they discussed BAR business regarding the design of the Project, a quorum of each

of these two BAR groups was present at each of their respective meetings.
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22.

23.

24,

25.

26.

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects of the Developer and
the Town Planner on December 12, 2014, where they discussed BAR business regarding
the Project as arranged by the Town, violated FOILA because no notice, agenda or minutes
for the meetings was published and the meetings were not available for the public to
attend.

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects of the Developer and
the Town Planner on December 12, 2014, where they discussed BAR business regarding
the Project as arranged by the Town violated S.C. Code Ann. §6-29-870(0).

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated S.C. Code Ann.§6-29-920(A).

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the P-roject
as arranged by the Town violated Summerville Town Ordinances 32-176(d).

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project

as arranged by the Town violated Summerville Town Ordinance 32-176(e).
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27. The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated Summerville Town Ordinance 32-182(b).

28. The sending of an email on December 30, 2014, by BAR member John Kwist to all other
members of the BAR expressing his reasons for opposing the Project viclated the FOIA
because it was a discussion of the business of the BAR without the notice, agenda,
minutes and public openness required by FOIA.

29. The sending of an email on December 30, 2014, by BAR member John Kwist to all other
members of the BAR expressing his reasons for opposing the Project violated S.C. Code
Ann.§ 30-4-70(c), which provides in part that: “No . . . electronic communication may
be used in circumvention of the spirit of requirements of this Chapter to act upon a
matter over which the public body has supervision, control, jurisdiction, or advisory

' power.”

30. The BAR held a meeting after its regularly scheduled BAR meeting on February 1, 2016,
that violated the FOIA by not publishing notice, an agenda and minutes regarding that
meeting, and by not allowing members of the public to attend that meeting.

31. The Town’s Annexation Committee is an “advisory committee’ within the meaning of
S.C. Code Ann. § 30-4-20(a) (2007).

32. Meetings of the Town’s Annexation Committee on July 7, 2017, and August 3, 2017,
violated the FOIA because no notice, agenda or minutes were published by the Town

regarding these meetings, and the public was not allowed to attend these meetings.
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33.

34.

35.

36

37.

38.

39,

Meetings of the Town’s Business License Committee violated the FOIA because no
notice, agenda or minutes were published by the Town regarding these meetings, and the
public was not allowed to attend these meetings.
The BAR unreasonably failed to let the public inspect or copy BAR applications
regarding the Project until after BAR meetings occurred at which the applications were
considered by the BAR, in violation of S.C. Code Ann. § 30-4-30(a).

The BAR failed to allow members of the public to speak about demolition at its January

5, 2015, meeting, in violation of Summerville Town Ordinance Sec. 32-182(b).

. The BAR violated FOIA by holding an important BAR meeting on January 3,

2015, in a room too small to contain the members of the public attempting to
attend the meeting and failed to provide any video, sound or amplification system

to enable the public to see, hear or participate in the meeting.

SOUTH CAROLINA LOCAL GOVERNMENT

COMPREHENSIVE PLANNING ENABLING ACT OF 1994
The Planning Commission did not pass a resolution approving the Master (Vision) Plan
as an amendment to the Town’s Comprehensive Plan, in violation of S.C. Code Section
6-29-520(B).
The Planning Commission did not record in its official minutes that the Planning
Commission passed a resolution approving the Master (V. iéion) Plan as an amendment to
the Town’s Comprehensive Plan, in violation of S.C. Code Section 6-29-520(B).
The Motion passed by the Planning Commission regarding recommending that Town
Council approve the Master (Vision) Plan as an amendment to the Comprehensive Plan

did not “refer expressly to maps and other descriptive matters intended by the planning

ROA 0764

F61 1081 dDZZ0ZH#IASYD - SVI1d NOWWOD - H3LSIHOHOA - Nd LE:l 92 UBl £20¢ - A4 ATT¥OINOY L0313



40.

41.

42.

43.

44,

commission to form the whole or element of the recommended plan,” in violation of SC
Code Section 6-29-520(B).

The version of the Master Plan the Planning Commission voted on June 16, 2014, to
recommend that the Town Council approve as an amendment to the Town’s
Comprehensive Plan is not the same as the version of the Master Plan received and
considered by the Town Council on July 9, 2014.

In violation of S.C. Code Ann. § 6-29-530, Town Council did not hold and advertise a
public hearing about amending the Town’s Comprehensive Plan with the Master Plan
before it passed, on July 9, 2014, motion “to have second and final reading of an
ordinance to amend the Town of Summerville comprehensive plan as amended by
adopting the Town of Summerville vision [Master] plan and appending the vision
[Ma-ster] plan as an update to the comprehensive plan.”

Town Council’s passage on July 9, 2014, of an ordinance amending the Town’s
Comprehensive Plan 2009-2011 with the Master Plan is invalid.

‘The Planning Commission failed to review the project and to comment on the
compatibility of the Project with the Town’s Comprehensive Plan, in violation of S.C.
Code § 6-29-540.

The Town Council failed to publicly state whether the Project conforms or conflicts with
the Comprehensive Plan and/or its reasons, if any, to proceed with the Project if it does
not conform to the Compreﬁensive Plan, or to send any findings regarding any of those
matters to the Planning Commission or any other person or entity, or to publish any said
findings in a newspaper, in violation of S.C. Code § 6-29-540.

PROCUREMENT LAW VIOLATIONS
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45.  The Town violated its Purchasing Ordinance by publishing a Request for Proposal
(“RFP”) that was not authorized by the Town Purchasing Ordinance and awarding the PPPA
contract to Applegate based on that RFP, rather than soliciting competitive sealed bids as required
by the Town’s Purchasing Ordinance.

46.  The Town’s Purchasing Ordinance did not authorize or mention the RFP method
of procurement.

47.  The only method authorized for the Town for projects valued at $25,000 or more,
including the Hotel Project, was by means of competitive sealed bids.

48.  No exception to the competitive sealed bid method of procurement in the Town’s
Purchasing Ordinance includes RFPs or applies to the Hotel Project or the PPPA.

49.  The Defendants did not produce until August 12, 2015, any written rationale
purporting to justify the Town’s not using competitive sealed bids for the Project as required by
Section 2-323(c)(19) of the Purchasing Ordinance, and that rationale did not justify and no other
rationale justified, using the competitive sealed bid method of procurement regarding the RFP.

50.  No statute, guideline, definition, procedure, policy, standard or rule validly
authorized the use of an RFP instead of a competitive bid as the authorized procurement method
for the Project and the PPPA.

51.  As a matter of law, the RFP published in the Post and Courier newspaper on
November 10, 2013, was contrary to the Town’s Purchasing Ordinance. Accordingly, the award
of the contract to developer Applegate and the PPPA entered into with Applegate as well as all
other contracts and agreements emanating therefrom are illegal, invalid, ultra vires and void ab

initio.
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52.  The Town violated its Purchasing Ordinance because at the time the RFP was
issued and the PPPA signed, there was no “employee of the [T]own designated as the purchasing agent”

for the Town “responsible for [t]he purchase of . . . contractual services” for the Town; “[e]stablishing
specifications . . . for such services;” “encourag[ing] competition wherever practical;” “[d]eveloping and
maintaining an up-to-date list of qualified suppliers, vendors and service providers;” “[o]btaining the most
competitive prices on all purchases, contracts and services, all as required specifically by Sec. 2-321;” and

receiving “full specifications and proposed vendors.”

53.  No Town Purchasing Agent was not allowed to perform the duties of a Purchasing
Agent required by the Town’s Purchasing Ordinance because the Town used the RFP procurement
method instead of the competitive invitation for bids procurement method required by Sec. 2-322,
2-323(c), 2-324.

54. By not using the competitive sealed bid procedure required by the Purchasing
Ordinance, the Town failed to use the specific procedures and criteria stated in Sec. 2-323(c)(17),
including failing to (1) utilize purchase orders in accordance with departmental procedures with
supporting bid award documents and source justification and/or written rationale as to why the
procurement may be considered under other procurement methods as provided elsewhere within
this chapter and to (2) utilize supporting bid award documents that include bid tabulation and a
concise statement as to the reasons for the bid award recommendation,

55. Because the RFP method was not specifically authorized in the Purchasing
Ordinance, the Town was not authorized to and could not use the RFP method of procurement for
the Project and the PPPA even if an exemption to the competitive sealed bid method applied.

56.  Retroactively claiming and documenting an exemption to excuse not using

competitive bids violates the Town’s Purchasing Ordinance.
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57.  The Town must have classified a procurement as sole source and file
documentation, approved by the division head, with any quote received by the vendor, before the
use of a procurement method other than competitive bidding and before the signing of a contract
for services, including the PPPA, by the Town.

58.  The “sole source” procurement method does not qualify to apply to the PPPA or to
the Project.

59. The fact that Applegate was an organizer/developer and contractor doing
construction did not justify awarding the Project to Applegate without competition.

60.  Professional services is not a procurement method.

61.  The fact that an exemption from the competitive bid procurement method may
apply cannot authorize use of a different procurement method not specifically authorized in the
Town’s Purchasing Ordinance,

62.  The Town’s acceptance of the proposal from Applegate violated its Purchasing
Ordinance and State law because it was based on criteria materially different than what was stated
in the RFP, and therefore was non-responsive.

63.  Applegate’s proposal was materially non-responsive to the RFP.

64.  The addition of 36 condominium units, a parking garage and 41.64% more land in
Applegate’s proposal in response to the Town’s RFP caused the proposal to fail to conform to the
essential elements of the Town’s RFP and therefore to be invalid.

65.  The addition of 34 high-end condominiums, a parking garage and 41.64% more
land in Applegate’s response to the Town’s RFP was not a minor informality or irregularity under

Sec. 11-35-1520(13); could not be waived; was material; and was not responsive to the RFP.
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Therefore, the Town was obliged to reject it and, by failing to reject it, the Town violated its
Purchasing Ordinance and State law.

66. The Town should have rejected Applegate’s proposal in response to the RFP
because it was non-responsive to the RFP, the variations between the RFP and the proposal were
material and the proposal rendered the procurement non-competitive.

67. If the Town determined that condominiums, additional land and a rental parking garage
were necessary to attract the interest of developers or otherwise were desired, the Town should have rejected
Applegate’s proposal and re-bid the Project to include condominiums, the land and the parking garage.

68.  Because the Town's acceptance of Applegate’s non-responsive proposal violates
Summerville’s Purchasing Ordinance, the PPPA is contrary to the Purchasing Ordinance, illegal,
invalid, ultra vires and void ab initio. Moreover, all contracts and agreements emanating from the
RFP are also illegal invalid, #lfra vires and void ab initio.

69. Town officials engaged with Applegate in an anti-competitive conspiracy by
deliberately wording, timing, processing and otherwise fraudulently orchestrating and
manipulating the Town’s RFP and the events leading up to the RFP to ensure that Applegate got
awarded the Project and the PPPA by subjective negotiations effectively controlled by Mayor
Collins instead of by the competitive bid process required by Section 2-321(¢), Section 2-322 and
subsection (c) thereof, and Section 2-323(c)(19) of the Town’s Purchasing Ordinance.

70.  The Request for Qualifications (“RFQ”) issued by the Town on July 13, 2013,
resulting in the Town’s hiring of the Lawrence Group to create a Master Plan was not authorized
by the Town’s Purchasing Ordinance, because no Request for Qualifications procurement
procedure is authorized or even mentioned in the Purchasing Ordinance. Therefore, this RFQ is

invalid and void.
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71. At the time the RFP was issued and the PPPA was signed, the Town violated the
requirements regarding a Town Purchasing Agent stated in Sec. 2-321 of the Purchasing
Ordinance.

72.  The Town violated laws by failing to appoint a Town Administrator for more than
five years during March 10, 2011 through April 25, 2016, and by appointing for nearly 4% years
during July 11, 2011, through November 11, 2015, Mayor William C. Collins as the Town
Administrator and assigning to Mayor Collins all or substantially all of the duties and authority of
the Town Administrator.

73.  The publication of the RFP, the award of the contract for the Project to Applegate,
the execution of the PPPA and other agreements and contracts with Applegate and other actions
taken to implement the award of the contract violate the Town’s Purchasing Ordinance and
constitute an unlawful expenditure of public funds.

COMMUNITY DEVELOPMENT LAW VIOLATIONS

74.  No Vision Plan existed when on June 25, 2014, the Summerville Redevelopment
Commission (“RDC”) purported to adopt the Town’s Vision Plan as the RDC’s Redevelopment
Plan because on that date no version of the Vision Plan had been finalized or adopted by the Town
Council.

75.  The Town Council did not validly approve on July 9, 2014, the Vision Plan as the
RDC’s Redevelopment Plan as had been recommended by the RDC on June 24, 2014, because the
Vision Plan the RDC recommended did not exist when on June 25, 2014, the RDC adopted and
recommended that the Town’s Vision Plan be RDC’s Redevelopment Plan.

76.  Because no Vision Plan existed for the RDC to adopt as its redevelopment plan

when the RDC passed a Resolution adopting the Vision Plan as the RDC’s redevelopment plan on
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June 25, 2014, and because no other RDC redevelopment plan existed, the RDC did not validly
adopt a Redevelopment Plan and could not have had the Project or the PPPA as a redevelopment
project pursuant to a redevelopment plan that did not exist.

77.  The RDC did not create a valid redevelopment plan as required by the CDL because
the RDC did not prepare or cause to be prepared and recommend a redevelopment plan to the
Town Council as authorized by Section 31-10-90(4) but, instead, merely recommended that Town
Council adopt as the RDC’s “redevelopment plan” the Town’s “Vision Plan” that had not yet been finalized
or adopted by the Town Council.

78.  The Town, not the RDC, prepared or caused the preparation of this “Vision Plan”
and did so mostly when the RDC did not even exist, during the more than six-month period
between when on November 4, 2013, the Town hired the Lawrence Group to create the Vision
Plan (not a redevelopment plan) and when the RDC was created on May 28, 2014.

79.  The Town’s “Vision Plan” was not a “redevelopment plan” because the content and
the means of preparing the “Vision Plan” did not comply with the CDL’s statutory requirements
for a “redevelopment plan.”

80.  The “Vision Plan,” which was created and adopted as an amendment to the Town’s
Comprehensive Plan, is a substantively, substantially, qualitatively and materially different kind
of document than a “redevelopment plan,” which is created to provide special remedies for
“blighted” or “conservation areas” within a defined “redevelopment area,” and the “Vision Plan”
and a “redevelopment plan” were prepared or required to be prepared pursuant to substantially
different statutory requirements, procedures and authorities, for different purposes and using

different criteria and procedures.
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81. A “redevelopment plan” is limited by statutory definition to involve only a
“redevelopment area” which in turn is limited by statutory definition to a “blighted” or a
“conservation™ arca.

82.  Neither the Town ordinance creating the RDC nor any other action or writing by
the RDC or the Town in any way defines, identifies or finds the exact location in the Town where
“blighted areas and/or conservation areas” exist or where redevelopment of those specific areas is
“necessary” as referenced in the CDL.

83.  Because the redevelopment plan passed by the RDC does not define the location of
the redevelopment area to which the redevelopment plan pertains, that redevelopment plan is
invalid.

84.  The Vision Plan itself does not mention anywhere the existence or the location of
a blighted or conservation area, and does not define in any way the location of a redevelopment
area in which the RDC may engage in redevelopment.

85. A “redevelopment plan” means, according to the CDL, a plan for the
redevelopment of a “redevelopment area” and because a “redevelopment area” is defined as only
“any area that a commission may find to be a blighted area, a conservation area, or” both and the
RDC never did “find” a specific area to be a blighted or a conservation area, there was no area
available for which the RDC could create a redevelopment plan and, in any event, the RDC did
not create a valid redevelopment plan because the Vision Plan the RDC adopted as a
redevelopment plan did not state the Vision Plan was to redevelop a blighted or conservation area

or where such a blighted or conservation area was located.
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86.  The Town’s Vision Plan covered substantial and apparently majority land areas that
were not “blighted” or “conservation” areas and, therefore, did not qualify as a “redevelopment
area” for which a valid “redevelopment plan” could be created.

87.  The Vision Plan that was adopted as the RDC’s redevelopment plan did not include,
as specifically required by Section 31-10-100(c), “the boundaries of the development area, with
a map showing the existing uses of the real property therein;” “standards of population densities,
land coverage and building intensities in the proposed redevelopment;” “a preliminary site plan
of the redevelopment area;” and “a statement of the estimated cost and method of financing
redevelopment under the redevelopment plan.” The Vision Plan adopted as the RDC’s
redevelopment plan did not contain any information about the “development area.” There is
nothing in the Vision plan adopted as the RDC redevelopment plan about the costs and methods
of financing the redevelopment area and, in particular, the Hotel Project.

88.  There is no evidence that prior to recommending a redevelopment plan to the Town
Council, the RDC “utilize[d] the local private planning, financing, and financial services to the
greatest extent possible,” as required by Section 31-10-100(¢).

89.  The RDC did not provide fifteen days notice of a public hearing prior to the RDC’s
final adoption of a redevelopment plan, as required by Section 31-10-100(d).

90. The Vision Plan that was adopted by the Town Council as an amendment to the
Town’s Comprehensive Plan on July 9, 2014, was invalid due to multiple violations by the
Planning Commission and by the Town of the Enabling Act regarding the Vision Plan, including
but not limited to, (1) the failures of the Town Council to hold a public hearing about the Vision
Plan; and to do so after publishing at least thirty days notice of the time and place of that public

hearing; (2) the Town Council approving the Vision Plan on final reading of an ordinance without
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the Town Council having considered the Vision Plan recommended by the Planning Commission;
and (3) the failures of the Planning Commission to properly approve and to recommend that Town
Council adopt the Vision Plan by passing by majority vote a resolution to do so; to cause a
Planning Commission resolution or any other writing to refer explicitly to maps and other
descriptive matters intended by the Planning Commisston to form the recommended
Comprehensive Plan; to record the resolution in the Planning Commission’s official minutes; to
send an exact copy of the recommended comprehensive plan or element to the local governing
body; and “[a]fter the comprehensive plan . . . relating to a proposed development [was] adopted .
. . [tlhe planning commission . . . review[ing] and comment[ing] on the compatibility of the
proposed development with the comprehensive plan” and to otherwise sending to the Town
Council findings and the particulars of any nonconformity of the Hotel Project with the
Comprehensive Plan.

91. The Planning Commission did not review or comment on the compatibility of the Hotel
Project or otherwise send to Town Council findings and the particulars of any nonconformity of
the Hotel Project with either the Comprehensive Plan existing before or the Comprehensive Plan
existing after the Town amended the Comprehensive Plan with the Vision Plan on July 9, 2014.

92. The Hotel Project stated in the PPPA was approved by the Town Council and the RDC
without any public examination of the details of that Project compatibility with the Town’s
Comprehensive Plan of the RDC’s Redevelopment Plan.

93. Because this Vision Plan adopted by the Town was invalid, the adoption by the
Redevelopment Commission of that Vision Plan as the Redevelopment Commission’s

Redevelopment Plan and the Town’s approval of the Redevelopment Commission’s adoption of
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the Vision Plan as the Redevelopment Plan are both invalid. The RDC’s redevelopment plan is
invalid because it is the Town’s Vision Plan and the Town’s Vision Plan is invalid.

94. Because the Summerville RDC never published an invitation for proposals regarding
the Project as required by S.C. Code Ann. §31-10-110(b), (c), as a prerequisite to the RDC signing
the PPPA with Applegate, the RDC was not and is not authorized to allow Applegate to redevelop
any part of the redevelopment area, to convey any real property to Applegate or to enter into the
PPPA or any other agreement related to the Project, and the PPPA therefore is invalid.

95. The Town’s RFP is not a valid substitute for the invitation for bids required by Section
31-10-110(b),(c) because no RDC “redevelopment plan™ existed as required by Section 31-10-
110(c) or even was claimed to exist when the Town’s RFP was published on November 10, 2013;
when the Town Council awarded the Project to Applegate on December 18, 2013; and when
the Town entered’ into contractual agreements with Applegate to implement the Project, including
to provide Applegate public money, on April 1, 2014, and on April 7, 2014, respectively.

96. It was impossible for the RDC to have complied, and the RDC did not comply, with
Section 31-10-110(¢)’s requirement that “the sale [of a redevelopment contract or property
purchase] shall be made to the developer submitting the plan for use of the property that best

effectuates the purposes of the redevelopment plan set forth in subsection (¢) of this section”

(emphasis added) because no redevelopment plan existed when the Town advertised the RFP and
awarded Applegate the Project based on the RFP. The sale of the Project could not have been
made, and was not made, to Applegate based on whether Applegate’s “plan . . . best effectuates
the redevelopment plan set forth in” Section 31-10-110(c) when no RDC redevelopment plan and

not even the RDC itself existed at the time the Project was awarded to Applegate (emphasis added).
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97. The Town’s RFP cannot substitute for the RFP required of the RDC because the CDL
imposes specific requirements prerequisite to a redevelopment commission awarding a
redevelopment project to a redeveloper, conveying property and contracting agreements with a
redeveloper, and those requirements were not met by the RDC.

98. The Town’s REFP for the Hotel Project and the agreements relating to the Hotel Project
made with Applegate after the RFP were not and could not possibly have been “in accordance
with” the RDC’s “redevelopment plan® as required by Section 31-10-110(b) because at the time
the Town’s RFP was issued and these agreements related to the RFP were made, neither the RDC
nor a RDC redevelopment plan existed.

99. The RDC did not and could not comply with Section 31-10-110(c)’s requirement that
“[a]fter receipt of all proposals, the sale shall be made to the developer submitting the plan for use
of the property that best effectuates the purposes of the redevelopment plan” when there was
no “redevelopment plan” in existence at the time of issuance of the Town’s RFP, at the time of
the one response to the Town’s RFP issued by Applegate, and when the Town awarded the Project
to Applegate; and when there was no valid “redevelopment plan” at any time thereafter and,
therefore, there never was an RFP issued by the RDC as required by Section 31-10-110(c).

100. The Town’s RFP could not substitute for the RFP required for the RDC because the
Town’s RFP failed in several respects to comply with the requirement of Section 31-10-110(c)
that the RDC “shall make available all pertinent information to any persons interested in
undertaking the purchase of property or the development of [a redevelopment] area or any part
thereof,” including by: not make available to Tom Limehouse, Grey Raines, Mssrs. Fennell and
Wiggins and other persons interested or potentially interested in developing the RDC’s

redevelopment area the knowledge that (1) the Town had arranged and financed the recently
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published PKF Study that showed that the hotel proposed in the Town’s RFP was not financially
viable without substantial government subsidies; (2) the Town would consider allowing
condominiums, a parking garage and additional land to be part of the Project, and had discussed
the Town’s and Applegate’s interest in that with Applegate; (3) the Town desired to have
additional residences in the Town; (4) Applegate had “locked up” an option to purchase the Jones
Property adjacent to the Town’s 1.58 acres at the site of the Project, and the Town’s hired real
estate agent, Robert Pratt, had helped Applegate obtain that option; (5) Applegate had been
informed by the Town about the Town’s intention to issue its RFP months in advance of the RFP
and given time before the RFP sufficient to enable Applegate to cause architects to prepare an
extensive response to the upcoming RFP and to acquire an option to purchase additional land to
be used in response to the upcoming RFP; (6) the Town might provide subsidies to the Developer
and the nature and amount of those subsidies; (7) a RDC would be created, thereby potentially
providing unique and substantial financing and other benefits to a developer for the Project; and
(8) the Hotel Project referenced in the RFP would be a redevelopment project authorized by a
redevelopment plan created by the RDC for a redevelopment area. No one could make a
reasonable proposal in response to the Town’s RFP without knowing this information stated above.

101. The Town’s RFP was not a valid substitute for the RDC’s RFP required by Section
31-10-110(c) because the Town’s RFP itself was invalid and illegal, because, as explained in detail
above, (1) the Town lacked the authority to issue the RFP; (2) the Town’s RFP violated provisions
of the Town’s Purchasing Ordinance; (3) no exception to the Purchasing Ordinance allowing non-
use of competitive bids by the Town applies; (4) Applegate’s reply to the Town’s RFP was not
“responsive” as a matter of law; and (5) the RFP process used by the Town was anti-competitive

and a result of collusion, bid-rigging and fraud by and between the Town and Applegate.
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102. The Town was required to follow its Purchasing Ordinance before obligating itself
to convey property, provide money and incur other obligations stated in the PPPA, including but
not limited to the Town’s conveying property by deed and gifts of $8,950,000 of public funds for
the Project and loaning $3,750,000 of public funds to Developer Applegate for the Project.

103. The RDC was required to.comply with the RFP requirements of the CDL before it
signed the PPPA obligating the RDC to perform significant functions for the benefit of Applegate,
the developer, including providing up to $5,200,000 to fund public improvements for the Project;
“convey[ing] a portion.of the Town Property [as defined therein] to the Developer [Applegate &
Co.] or the SPE [a Special Purpose Entity to be formed by the Developer];” participating in a
“Property Swap” contemplating conveyances of title to land by the RDC to the SPE; leasing and
selling to The Dorchester, LLC, spaces in the parking garage to be built pursuant to the PPPA;
and using 1.58 acres of property conveyed to the RDC by the Town “for the purposes of the [Hotel]
project.”

104. Money contributions, property sales and transfers and other obligations, and
agreements relating to these money contributions, property sales and transfers and other
obligations, stated in the PPPA could be made only “after public notice and award as specified in”
Sections 31-10-110(b),(c) of the Community Development Law.

105. The Town’s RFP was not published “once a week for two consecutive weeks in a
newspaper having general circulation in the municipality” as required of the RDC by Section 31-
10-110(a), (b), but was published only once. Moreover, the RDC itself never published an RFP as
required of it by Section 31-10-110(a), (b). For these and the other reasons stated herein, the PPPA

signed by the RDC is invalid.
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106. The RDC knew it had failed to comply with Section 31-10-110(c) but proceeded to
sign the PPPA with the developer, Applegate, nevertheless.

107. The RDC has been an entity legally separate and distinct from the Town.

108. The Community Development Law clearly does not provide that the Town can solicit
a Request-for-Proposals. The CDL provides only that the RDC can and must do so.

109. The Town’s Request for Proposal was not “in accordance with” Title 31, Chapter 10
of the Community Development Law.

110. Subsection (c) of Section 31-10-110 is a mandate, compliance with which was and
is a prerequisite to exercise of the powers enumerated in subsection (b) of Section 31-10-110.

111. Redevelopment commissions are given extraordinary powers that municipalities do
not have to subsidize, enter into development agreements with and convey real property to private
developers, without public hearings and for the purpose of eliminating blight.

112. Compliance with Section 31-10-110(b),(c) of the CDL is mandatory before a
redevelopment commission can exercise the extraordinary powers authorized therein and enter
into a multimillion-dollar contract like the PPPA for the redevelopment of land with a project in
an historic district that involves use of taxpayer funds without a public hearing about the project.

113. The public and others interested in developing a hotel and who might be interested
in developing condominiums at the site of the Project were deprived of information about the
Project by the RDC’s non-compliance with the requirements of Section 31-10-110(b), (c).

114. The actions taken by the Town in publishing its Request for Proposal on November
10, 2013, cannot be substituted for the separate actions expressly required of the RDC by the

Community Development Law.
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115. The RDC and the Town are not one and the same. The Town of Summerville and the
Summerville RDC are separate and distinct legal entities with separate legislation mandating
different powers, requirements, limitations and purposes. If the Legislature intended a law
pertaining to a municipality to substitute for a law pertaining to a RDC, the Legislature would have
said so, which it did not, and there would have been no logical purpose the Town and the RDC
having separate legislative requirements.

116. The fact that the Town published an RFP does not relieve the RDC from performing
its own statutory obligations.

117. The Community Development Law does not authorize the municipality to invite
proposals from redevelopers; only the RDC may issue such RFPs under the Community
Development Law and only in strict accordance with the Community Development Law, including
Section 31-10-110(b)(c).

Respectfully submitted,

/s/ W. Andrew Gowder, Jr.

W. Andrew Gowder, Jr., (SC Bar #7895)
AUSTEN & GOWDER, LLC

1629 Meeting Street, Suite A
Charleston, South Carolina 29405

Phone: 843.727.2229
andy@austengowder.com

Michael T. Rose, (SC Bar #4910)
MIKE ROSE LAW FIRM, PC
406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

Facsimile: 843-478-7595
mike@mikeroselawfirm.com

COUNSEL FOR PLAINTIFFS
January 26, 2023
Charleston, South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

Faye P. Croft, personally and as Trustee of the
James A. Croft Trust; James A. Croft Trust;
William A. Harbeson; Heyward G. Hutson;
James Stephen Greene, Jr.; Brian Peacher;
Robert Klinger; Mary Becker; Summerville
Preservation Society; and Dorchester County
Taxpayers Association, individually, and on
behalf of all others similarly situated,

Plaintiffs,

Town of Summerville; William C. Collins, in
his capacity as Mayor; Terry Jenkins, Aaron
Brown, Walter Bailey, William McIntosh,
Kima Garten-Schmidt and Robert Jackson, in
their capacities as members of Town Council;
Town of Summerville Redevelopment
Corporation; Town of Summerville
Redevelopment Commission; Town of

Summerville Planning Commission; and Town

of Summerville Board of Architectural
Review,

Defendants.

L L N A
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IN THE COURT OF COMMON PLEAS
FOR THE FIRST JUDICIAL CIRCUIT

Civil Action No.: 2022-CP-18-01494

NOTICE OF MOTION AND
SECOND AMENDED MOTION
FOR PARTIAL
SUMMARY JUDGMENT

¥671.08.d0Z20Z#ISYO - SYI1d NOWWOD - 431S3IHOHOA - WY 25:01 80 ABW £20Z - 3114 ATTYOINOH.LO3 T3

PLEASE TAKE NOTICE that the Defendants, by and through their undersigned
attorneys, shall, and hereby do, move this Honorable Court for an Order granting Parttal Summary

Judgment, pursuant to Rule 56, SCRCP, in favor of the Plaintiffs in the above-captioned matter
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upon the grounds that there exists no genuine issue as to any material fact and that the Plaintiffs

are entitled to judgment as a matter of law in its favor. This basis for this motion is as follows:

AGREEMENT, REDEVELOPMENT PLAN, PROJECT INVALID

. The Public-Private Partnership Agreement Between [sic] Town of Summerville, Town of
Summerville Redevelopment Corporation and Applegate & Co. signed on July 9, 2014, by
the Town of Summerville, the Summerville Redevelopment Corporation and Applegate &
Co. ("PPPA”) is invalid, void ab initio and unenforceablie.

. The Redevelopment Plan of the Town’s Redevelopment Corporation regarding the
building of a mixed-use development project within the Town described in the Second
Amended Complaint (“Project™) is invalid, void ab initio and unenforceable.

. The Project based on the PPPA is invalid, void &b iritio and unenforceable.

FREEDOM OF INFORMATION ACT

. The “Staff Kickoff” meeting of the Master Plain Advisory Committee (“MPAC”) of the
Town of Summerville (“Town”) held on December 9, 2013, violated the South Carolina
Freedom of Information Act (“FOIA”) because no notice, agenda or minutes for the
meeting were published and the meeting was not available for the public to attend.

. The meeting of the MPAC held on January 7, 2014, violated FOIA because no notice,
agenda or minutes for the meeting were published and the meeting was not available for
the public to attend.

. The meeting of the MPAC held on March 28, 2014, violated FOIA because no notice,
agenda or minutes for the meeting were published and the meeting was not available for

the pubic to attend.
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7.

10.

L1.

The meeting of the MPAC held with the Town Planning Commission on June 16, 2014,
at which members of the MPAC addressed the Town Planning Commission violated
FOIA because no notice, agenda or minutes for the meeting was published.

The Town’s distributing written ballots to all members of the MPAC on which all
members of the MPAC were instructed to vote their recommendations to the Town
violated FOIA v-vhen no notice, agenda or minutes for that ballot distribution were
published and the ballot distribution was not disclosed to the pubic or made at a public
meeting.

The voting on written ballots by members of the MPAC showing their recommendations
to the Town violated FOIA when there was no notice, agenda or minutes published
regarding those voted-on ballots and the ballot voting itself and the results of the ballot
voting were not disclosed to the pubic or done at a public meeting.

The Town’s official designation of two Town Council members on each of three
groups for the purpose of meeting on December 10, 2014, to review and discuss with
the Lawrence Group consultants the content and process for creating the Master Plan was
the appointment of a “committee [] . . . and the like” within the meaning of 8.C. Code
Ann. § 30-4-20(a).

Since both members of each of the three respective two-person groups of Town Council
members appointed by the Town attended a meeting on December 10, 2014, with
Lawrence Group consultants where they discussed the Project, the Master Plan, the
Comprehensive Plan, and the Redevelopment Plan as arranged by the Town, a quorum of

each of those groups a/k/a committees was present at each of those meetings.
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12.

13.

14.

15.

16.

The separate meetings on December 10, 2014, of three groups of two Town Council
members per meeting at which they discussed the Project, the Master Plan, the
Comprehensive Plan, and the Redevelopment Plan with Lawrence Group consultants as
arranged by the Town violated FOIA because no notice, agenda or minutes for the meetings
were published and the meetings were not available for the public to attend.

The Town’s official designation of two BAR members on each of three groups for the
purpose of meeting with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
respectively, to discuss BAR business regarding the Project was the appointment of a
“committee [] . . . and the like” within the meaning of S.C. Code Ann. § 30-4-20(a).

Since both BAR members of each of the three respective two-person groups appointed by
the Town attended respective meetings with the Town’s Mayor and the Developer on July
21,23 and 29, 2014, where they discussed BAR business regarding thé Project, a quorum
of each of the three committees was present at each of those meetings.

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014, where
they discussed BAR business regarding the Project as arranged by the Town violated FOIA
because no notice, agenda or minutes for the meetings was published and the meetings
were not available for the public to attend.

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014, where
they discussed BAR business regarding the Project as arranged by the Town violated

Summerville Town Ordinances 32-176(d).
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17.

18.

19.

20.

21.

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated Summerville Town Ordinance 32-176(e).

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated S.C. Code Ann. §6-29-870(0).

The respective meetings of three different two-person groups of BAR members appointed
by the Town with the Town’s Mayor and the Developer on July 21, 23 and 29, 2014,
where they discussed BAR business regarding the Project as arranged by the Town
violated S.C. Code Ann.§6-29-920(A).

The Town’s official designation of three BAR members on each of two groups for
the purpose of each respective group meeting with the Town’s Mayor, the Developer,
two architects of the Developer and the Town Planner on December 12, 2014, in
different, successive meetings to discuss BAR business regarding the Project was the
appointment of a “committee [] . . . and the like” within the meaning of 8.C. Code Ann.
§ 30-4-20(a).

Since all three members of each of the two respective three-person BAR groups
appointed by the Town attended their respective meeting with the Town’s Mayor, the
Developer, two architects of the Developer and the Town Planner on December 12, 2014,
where they discussed BAR business regarding the design of the Project, a quorum of each

of these two BAR groups was present at each of their respective meetings.
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22.

23:

24,

25.

26.

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects of the Developer and
the Town Planner on December 12, 2014, where they discussed BAR business regarding
the Project as arranged by the Town, violated FOIA because no notice, agenda or minutes
for the meetings was published and the meetings were not available for the public to
attend.

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects of the Developer and
the Town Planner on December 12, 2014, where they discussed BAR business regarding
the Project as arranged by the Town violated S.C. Code Ann. §6-29-870(0).

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated S.C. Code Ann.§6-29-920(A).

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated Summerville Town Ordinances 32-176(d).

The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project

as arranged by the Town violated Summerville Town Ordinance 32-176(e).
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27. The respective meetings of two different three-person groups of BAR members appointed
by the Town with the Town’s Mayor, the Developer, two architects and the Town
Planner on December 12, 2014, where they discussed BAR business regarding the Project
as arranged by the Town violated Summervilie Town Ordinance 32-182(b).

28. The sending of an email on December 30, 2014, by BAR member John Kwist to all other
members of the BAR expressing his reasons for opposing the Project violated the FOIA
because it was a discussion of the business of the BAR without the notice, agenda,
minutes and public openness required by FOIA.

29, The sending of an email on December 30, 2014, by BAR member John Kwist to all other
members of the BAR expressing his reasons for opposing the Project violated S.C. Code
Ann.§ 30-4-70(c), which provides in part that: “No . . . electronic communication may
be used in circumvention of the spirit of requirements of this Chapter to act upon a
matter over which the public body has supervision, control, jurisdiction, or advisory
power.”

30. The BAR held a meeting after its regularly scheduled BAR meeting on February 1, 2016,
that violated the FOIA by not publishing notice, an agenda and minutes regarding that
meeting, and by not allowing members of the public to attend that meeting.

31. The Town’s Annexation Committee is an “advisory committee” within the meaning of
S.C. Code Ann. § 30-4-20(a) (2007).

32. Meetings of the Town’s Annexation Committee on July 7, 2017, and August 3, 2017,
violated the FOIA because no notice, agenda or minutes were published by the Town

regarding these meetings, and the public was not allowed to attend these meetings.
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33.

34.

35.

36.

3.

38.

39.

Meetings of the Town’s Business License Committee violated the FOIA because no
notice, agenda or minutes were published by the Town regarding these meetings, and the
public was not allowed to attend these meetings.
The BAR unreasonably failed to let the public inspect or copy BAR applications
regarding the Project until after BAR meetings occurred at which the applications were
considered by the BAR, in violation of S.C. Code Ann. § 30-4-30(a).

The BAR failed to allow members of the public to speak about demolition at its January
5, 2015, meeting, in violation of Summerville Town Ordinance Sec. 32-182(b).
The BAR violated FOIA by holding an important BAR meeting on January 5,
2015, in a room too small to contain the members of the public attempting to
attend the meeting and failed to provide any video, sound or amplification system

to enable the public to see, hear or participate in the meeting.

SOUTH CAROLINA LOCAL GOVERNMENT

COMPREHENSIVE PLANNING ENABLING ACT OF 1994
The Planning Commission did not pass a resolution approving the Master (Vision) Plan
as an amendment to the Town’s Comprehensive Plan, in violation of S.C. Code Section
6-29-520(B).
The Planning Commission did not record in its official minutes that the Planning
Commission passed a resolution approving the Master (Vision) Plan as an amendment to
the Town’s Comprehensive Plan, in violation of S.C. Code Section 6-29-520(B).
The Motion passed by the Planning Commission regarding recommending that Town
Council approve the Master (Vision) Plan as an amendment to the Comprehensive Plan

did not “refer expressly to maps and other descriptive matters intended by the planning
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commission to form the whole or element of the recommended plan,” in violation of SC

Code Section 6-29-520(B).

40. The version of the Master Plan the Planning Commission voted on June 16, 2014, to

recommend that the Town Council approve as an amendment to the Town’s

Comprehensive Plan is not the same as the version of the Master Plan received and

* considered by the Town Council on July 9, 2014.

41.

42,

43.

44,

In violation of S.C. Code Ann. § 6-29-530, Town Council did not hold and advertise a
public hearing about amending the Town’s Comprehensive Plan with the Master Plan
before it passed, on July 9, 2014, motion “to have second and final reading of an
ordinance to amend the Town of Summerville comprehensive plan as amended by
adopting the Town of Summerville vision [Master] plan and appending the vision
[Master] plan as an update to the comprehensive plan.”

Town Council’s passage on July 9, 2014, of an ordinance amending the Town’s
Comprehensive Plan 2009-2011 with the Master Plan is invalid.

The Planning Commission failed to review the project and to comment on the
compatibility of the Project with the Town’s Comprehensive Plan, in violation of S.C.
Code § 6-29-540.

The Town Council failed to publicly state whether the Project conforms or conflicts with
the Comprehensive Plan and/or its reasons, if any, to proceed with the Project if it does
not conform to the Comprehensive Plan, or to send any findings regarding any of those
matters to the Planning Commission or any other person or entity, or to publish any said
findings in a newspaper, in violation of S.C. Code § 6-29-540.

PROCUREMENT LAW VIOLATIONS
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45.  The Town violated its Purchasing Ordinance by publishing a Request for Proposal
(“RFP”) that was not authorized by the Town Purchasing Ordinance and awarding the PPPA
contract to Applegate based on that RFP, rather than soliciting competitive sealed bids as required
by the Town’s Purchasing Ordinance.

46.  The Town’s Purchasing Ordinance did not authorize or mention the RFP method
of procurement.

47.  The only method authorized for the Town for projects valued at $25,000 or more,
including the I—iotel Project, was by means of competitive sealed bids.

48.  No exception to the competitive sealed bid method of procurement in the Town’s
Purchasing Ordinance includes RFPs or applies to the Hotel Project or the PPPA.

49.  The Defendants did not produce until August 12, 2015, any written rationale
purporting to justify the Town’s not using competitive sealed bids for the Project as required by
Section 2-323(c)(19) of the Purchasing Ordinance, and that rationale did not justify and no other
rationale justified, using the competitive sealed bid method of procurement regarding the RFP.

50. No statute, guideline, definition, procedure, policy, standard or rule validly
authorized the use of an RFP instead of a competitive bid as the authorized procurement method
for the Project and the PPPA.

51.  As a matter of law, the RFP published in the Post and Courier newspaper on
November 10, 2013, was contrary to the Town’s Purchasing Ordinance. Accordingly, the award
of the contract to developer Applegate and the PPPA entered into with Applegate as well as all
other contracts and agreements emanating therefrom are illegal, invalid, w/tra vires and void ab

initio.
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52.  The Town violated its Purchasing Ordinance because at the time the RFP was
issued and the PPPA signed, there was no “employee of the [TJown designated as the purchasing agent”

for the Town “responsible for [tlhe purchase of . . . contractual services” for the Town; “[e]stablishing

specifications . . . for such services;” “encourag[ing] competition wherever practical;” “[d]eveloping and

% &

maintaining an up-to-date list of qualified suppliers, vendors and service providers;” “[o]btaining the most

competitive prices on all purchases, contracts and services, all as required specifically by Sec. 2-321;” and
receiving “full specifications and proposed vendors.”

53.  No Town Purchasing Agent was not allowed to perform the duties of a Purchasing
Agentrequired by the Town’s PurchasingAOrdinance because the Town used the RFP procurement
method instead of the competitive invitation for bids procurement method required by Sec. 2-322,
2-323(c), 2-324.

54. By not using the competitive sealed bid procedure required by the Purchasing
Ordinance, the Town failed to use the specific procedures and criteria stated in Sec. 2-323(c)(17),
including failing to (1) utilize purchase orders in accordance with departmental procedures with
supporting bid award documents and source justification and/or written rationale as to why the
procurement may be considered under other procurement methods as provided elsewhere within
this chapter and to (2) utilize supporting bid award documents that include bid tabulation and a
concise statement as to the reasons for the bid award recommendation.

55.  Because the RFP method was not specifically authorized in the Purchasing
Ordinance, the Town was not authorized to and could not use the RFP method of procurement for
the Project and the PPPA even if an exemption to the competitive sealed bid method applied.

56.  Refroactively claiming and documenting an exemption to excuse not using

competitive bids violates the Town’s Purchasing Ordinance.
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57. The Town must have classified a procurement as sole source and file
documentation, approved by the division head, with any quote received by the vendor, before the
use of a procurement method other than competitive bidding and before the signing of a contract
for services, including the PPPA, by the Town.

58.  The “sole source procurement method does not qualify to apply to the PPPA or to
the Project.

59.  The fact that Applegate was an organizer/developer and contractor doing
construction did not justify awarding the Project to Applegate without competition. .

60.  Professional services is not a procurement method.

61.  The fact that an exemption from the competitive bid procurement method may
apply cannot authorize use of a different procurement method not specifically authorized in the
Town’s Purchasing Ordinance.

62.  The Town’s acceptance of the proposal from Applegate violated its Purchasing
Ordinance and State law because it was based on criteria materially different than what was stated
in the RFP, and therefore was non-responsive.

63.  Applegate’s proposal was materially non-responsive to the RFP.

64.  The addition of 36 condominium units, a parking garage and 41.64% more land in
Applegate’s proposal in response to the Town’s RFP caused the proposal to fail to conform to the
essential elements of the Town’s RFP and therefore to be invalid.

65.  The addition of 34 high-end condominiums, a parking garage and 41.64% more
land in Applegate’s response to the Town’s RFP was not a minor informality or irregularity under

Sec. 11-35-1520(13); could not be waived; was material; and was not responsive to the RFP.

12
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Therefore, the Town was obliged to reject it and, by failing to reject it, the Town violated its
Purchasing Ordinance and State law.

66.  The Town should have rejected Applegate’s proposal in response to the RFP
because it was non-responsive to the RFP, the variations between the RFP and the proposal were
material and the proposal rendered the procurement non-competitive.

67. If the Town determined that condominiums, additional land and a rental parking garage
were necessary to attract the interest of developers or otherwise were desired, the Town should have rejected
Applegate’s proposal and re-bid the Project to include condominiums, the land and the parking garage.

68.  Because the Town’s acceptance of Applegate’s non-responsive proposal violates
Summerville’s Purchasing Ordinance, the PPPA is contrary to the Purchasing Ordinance, illegal,
invalid, ultra vires and void ab initio. Moreover, all contracts and agreements emanating from the
RFP are also illegal invalid, u/fra vires and void ab initio.

69.  Town officials engaged with Applegate in an anti-competitive conspiracy by
deliberately wording, timing, processing and otherwise fraudulently orchestrating and
manipulating the Town’s RFP and the events leading up to the RFP to ensure that Applegate got
awarded the Project and the PPPA by subjective negotiations effectively controlled by Mayor
Collins in_stead of by the competitive bid process required by Section 2-321(e), Section 2-322 and
subsection (c) thereof, and Section 2-323(c)(19) of the Town’s Purchasing Ordinance.

70.  The Request for Qualifications (“RFQ”) issued by the Town on July 13, 2013,
resulting in the Town’s hiring of the Lawrence Group to create a Master Plan was not authonzed
by the Town’s Purchasing Ordinance, because no Request for Qualifications procurement
procedure is authorized or even mentioned in the Purchasing Ordinance. Therefore, this RFQ is

invalid and void.
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71. At the time the RFP was issued and the PPPA was signed, the Town violated the
requirements regarding a Town Purchasing Agent stated in Sec. 2-321 of the Purchasing
Ordinance.

72.  The Town violated laws by failing to appoint a Town Administrator for more than
five years during March 10, 2011 through April 25, 2016, and by appointing for nearly 4% years
during July 11, 2011, through November 11, 2015, Mayor William C. Collins as the Town
Administrator and assigning to Mayor Collins all or substant;ally all of the duties and authority of
the Town Administrator.

73.  The publication of the RFP, the award of the contract for the Project to Applegate,
the execution of the PPPA and other agreements and contracts with Applegate and other actions
taken to implement the award of the contract violate the Town’s Purchasing Ordinance and
constitute an unlawful expenditure of public funds.

COMMUNITY DEVELOPMENT LAW VIOLATIONS

74, No Vision Plan existed when on June 25, 2014, the Summerville Redevelopment
Commission (“RDC”) purported to adopt the Town’s Vision Plan as the RDC’s Redevelopment
Plan because on that date no version of the Vision Plan had been finalized or adopted by the Town
Council.

75.  The Town Council did not validly approve on July 9, 2014, the Vision Plan as the
RDC’s Redevelopment Plan as had been recommended by the RDC on June 24, 2014, because the
Vision Plan the RDC recommended did not exist when on June 25, 2014, the RDC adopted and
recommended that the Town’s Vision Plan be RDC’s Redevelopment Plan.

76. Because no Vision Plan existed for the RDC to adopt as its redevelopment plan

when the RDC passed a Resolution adopting the Vision Plan as the RDC’s redevelopment plan on
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June 25, 2014, and because no other RDC redevelopment plan existed, the RDC did not validly
adopt a Redevelopment Plan and could not have had the Project or the PPPA as a redevelopment
project pursuant to a redevelopment plan that did not exist.

77.  The RDC did not create a valid redevelopment plan as required by the CDL because
the RDC did not prepare or cause to be prepared and recommend a redevelopment plan to the
Town Council as authorized by Section 31-10-90(4) but, instead, merely recommended that Town
Council adopt as the RDC’s “redevelopment plan” the Town’s “Vision Plan” that had not yet been finalized
or adopted by the Town Council.

78.  The Town, not the RDC, prepared or caused the preparation of this “Vision Plan”
and did so mostly when the RDC did not even exist, during the more than six-month period
between when on November 4, 2013, the Town hired the Lawrence Group to create the Vision
Plan (not a redevelopment plan) and when the RDC was created on May 28, 2014.

79.  The Town’s “Vision Plan” was not a “redevelopment plan™ because the content and
the means of preparing the “Vision Plan” did not comply with the CDL’s statutory requirements
for a “redevelopment plan.”

80.  The “Vision Plan,” which was created and adopted as an amendment to the Town’s
Comprehensive Plan, is a substantively, substantially, qualitatively and materially different kind
of document than a “redevelopment plan,” which is created to provide special remedies for
“blighted” or “conservation areas” within a-defined “redevelopment area,” and the “Vision Plan”
and a “redevelopment plan” were prepared or required to be prepared pursuant to substantially
different statutory requirements, procedures and authorities, for different purposes and using

different criteria and procedures.
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81. A “redevelopment plan” is limited by statutory definition fo involve only a
“redevelopment area” which in tumn is limited by statutory defmition to a “blighted” or a
“conservation” area.

82.  Neither the Town ordinance creating the RDC nor any other action or writing by
the RDC or the Town in any way defines, identifies or finds the exact location in the Town where
“blighted areas and/or conservation areas™ exist or where redevelopment of those specific areas is
“necessary” as referenced in the CDL.

83.  Because the redevelopment plan passed by the RDC does not define the location of
the redevelopment area to which the redevelopment plan pertains, that redevelopment plan is
invalid.

84.  The Vision Plan itself does not mention anywhere the existence or the location of
a blighted or conservation area, and does not define in any way the location of a redevelopment
area in which the RDC may engage in redevelopment.

85. A “redevelopment plan” means, according to the CDL, a plan for the
redevelopment of a “redevelopment area” and because a “redevelopment area” is defined as only
“any area that a commission may find to be a blighted area, a conservation area, or” both and the
RDC never did “find” a specific area to be a blighted or a conservation area, there was no area
available for which the RDC could create a redevelopment plan and, in any event, the RDC did
not create a valid redevelopment plan because the Vision Plan the RDC adopted as a
redevelopment plan did not state the Vision Plan was to redevelop a blighted or conservation area

or where such a blighted or conservation area was located.
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86.  The Town’s Vision Plan covered substantial and apparently majority land areas that
were not “blighted” or “conservation™ areas and, therefore, did not qualify as a “redevelopment
area” for which a valid “redevelopment plan” could be created.

87.  The Vision Plan that was adopted as the RDC’s redevelopment plan did not include,
as specifically required by Section 31-10-100(c), “the boundaries of the development area, with
a map showing the existing uses of the real property therein;” “standards of population densities,
land coverage and building intensities in the proposed redevelopment;” “a preliminary site plan
of the redevelopment area;” and “a statement of the estimated cost and method of financing
redevelopment under the redevelopment plan.” The Vision Plan adopted as the RDC’s
redevelopment plan did not contain any information about the “development area.” There is
nothing in the Vision plan adopted as the RDC redevelopment plan about the costs and methods
of financing the redevelopment area and, in particular, the Hotel Project.

88.  There is no evidence that prior to recommending a redevelopment plan to the Town
Council, the RDC “utilize[d] the local private planning, financing, and financial services to the
greatest extent possible,” as required by Section 31-10-100(e).

89.  The RDC did not provide fifteen days notice of a public hearing prior to the RDC’s
final adoption of a redevelopment plan, as required by Section 31-10-100(d).

90. The Vision Plan that was adopted by the Town Council as an amendment to the
Town’s Comprehensive Plan on July 9, 2014, was invalid due to multiple violations by the
Planning Commission and by the Town of the Enabling Act regarding the Vision Plan, including
but not limited to, (1) the failures of the Town Council to hold a public hearing about the Vision
Plan; and to do so after publishing at least thirty days notice of the time and place of that public

hearing; (2) the Town Council approving the Vision Plan on final reading of an ordinance without

17
ROA 0797

¥671081.dDZZ02#ASYD - SYI1d NOWWOD - H3LSIHOHOA - NV 26:01 80 A8 €202 ~ Q3114 ATIVOINCHLOT T



the Town Council having considered the Vision Plan recommended by the Planning Commission;
and (3) the failures of the Planning Commission to properly approve and to recommend that Town
Council adopt the Vision Plan by passing by majority vote a resolution to do so; to cause a
Planning Commission resolution or any other writing to refer explicitly to maps and other
descriptive matters intended by the Planning Commission to form the recommended
Comprehensive Plan; to record the resolution in the Planning Commission’s official minutes; to
send an exact copy of the recommended comprehensive plan or element to the local governing
body; and “[a]fter the comprehensive plan . . . relating to a proposed development [was] adopted .
. . [t]he planning commission . . . review[ing] and comment{ing] on the compatibility of the
proposed development with the comprehensive plan” and to otherwise sending to the Town
Council findings and the particulars of any nonconformity of the Hotel Project with the
Comprehensive Plan,

91. The Planning Commission did not review or comment on the compatibility of the Hotel
Project or otherwise send to Town Council findings and the particulars of any nonconformity of
the Hotel Project with either the Comprehensive Plan existing before or the Comprehensive Plan
existing after the Town amended the Comprehensive Plan with the Vision Plan on July 9, 2014.

92. The Hotel Project stated in the PPPA was approved by the Town Council and the RDC
without any public examination of the details of that Project compatibility with the Town’s
Comprehensive Plan of the RDC’s Redevelopment Plan.

93. Because this Vision Plan adopted by the Town was invalid, the adoption by the
Redevelopment Commission of that Vision Plan as the Redevelopment Commission’s

Redevelopment Plan and the Town’s approval of the Redevelopment Commission’s adoption of
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the Vision Plan as the Redevelopment Plan are both invalid. The RDC’s redevelopment plan is
invalid because it is the Town’s Vision Plan and the Town’s Vision Plan is invalid.

94. Because the Summerville RDC never published an invitation for proposals regarding
the Proj ect. as required by S.C. Code Ann. §31-10-110(b), (c), as a prerequisite to the RDC signing
the PPPA with Applegate, the RDC was not and is not authorized to allow Applegate to redevelop
any part of the redevelopment area, to convey any real property to Applegate or to enter into the
PPPA or any other agreement related to the Project, and the PPPA therefore is invalid.

95. The Town’s RFP is not a valid substitute for the invitation for bids required by Section
31-10-110(b), {(c) because no RDC “redevelopment plan™ existed as required by Section 31-10-
110(c) or even was claimed to exist when the Town’s RFP was published on November 10, 2013;
when the Town Council awarded the Project to Applegate on December 18, 2013; and when
the Town entered into contractual agreements with Applegate to implement the Project, including
to provide Applegate public money, on April 1, 2014, and on April 7, 2014, respectively.

96. It was impossible for the RDC to have complied, and the RDC did not comply, with
Section 31-10-110(c)’s requirement that “the sale [of a redevelopment contract or property
purchase] shall be made to the developer submitting the plan for use of the property that best

effectuates the purposes of the redevelopment plan set forth in subsection (¢) of this section”

(emphasis added) because no redevelopment plan existed when the Town advertised the RFP and
awarded Applegate the Project based on the RFP. The sale of the Project could not have been
made, and was not made, to Applegate based on whether Applegate’s “plan . . . best effectuates
the redevelopment plan set forth in” Section 31-10-110(c) when no RDC redevelopment plan and

not even the RDC itself existed at the time the Project was awarded to Applegate (emphasis added).
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97. The Town’s RFP cannot substitute for the RFP required of the RDC because the CDL
imposes specific requirements prerequisite to a redevelopment commission awarding a
redevelopment project to a redeveloper, conveying property and contracting agreements with a
redeveloper, and those requirements were not met by the RDC.

98. The Town’s RFP for the Hotel Project and the agreements relating to the Hotel Project
made with Applegate after the REFP were not and could not possibly have been “in accordance
with” the RDC’s “redevelopment plan™ as required by Section 31-10-110(b) because at the time
the Town’s RFP was issued and these agreements related to the RFP were made, neither the RDC
nor a RDC redevelopment plan existed.

99. The RDC did not and could not comply with Section 31-10-110({c)’s requirement that
“{a]fter receipt of all proposals, the sale shall be made to the developer submitting the plan-for use
of the property that best effectuates the purposes of the redevelopment plan” when there was
no “redevelopment plan” in existence at the time of issuance of the Town’s RFP, at the time of
the one response to the Town’s RFP issued by Applegate, and when the Town awarded the Project
to Applegate; and when there was no valid “redevelopment plan> at any time thereafter and,
therefore, there m-ever was an RFP issued by the RDC as required by Section 31-10-110(c).

100. The Town’s RFP could not substitute for the RFP required for the RDC because the
Town’s RFP failed in several respects to comply with the requirement of Section 31-10-110(c)
that the RDC “shall make available all pertinent information to any persons interested in
undertaking the purchase of property or the development of [a redevelopment] area or any part
thereof,” including by: not make available to Tom Limehouse, Grey Raines, Mssrs. Fennell and
Wiggins and other persons interested or potentially interested in developing the RDC’s

redevelopment arca the knowledge that (1) the Town had arranged and financed the recently
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published PKF Study that showed that the hotel proposed in the Town’s RFP was not financially
viable without substantial government subsidies; (2) the Town would consider allowing
condominiums, a parking garage and additional land to be part of the Project, and had discussed
the Town’s and Applegate’s interest in that with Applegate; (3) the Town desired to have
additional residences in the Town; (4) Applegate had “locked up” an option to purchase the Jones
Propérty adjacent to the Town’s 1.58 acres at the site of the Project, and the Town’s hired real
estate agent, Robert Pratt, had helped Applegate obtain that option; (5) Applegate had been
informed by the Town about the Town’s intention to issue its RFP months in advance of the RFP
and given time before the RFP sufficient to enable Applegate to cause architects to prepare an
extensive response to the upcoming REP and to acquire an option to purchase additional land to
be used in response to the upcoming RFP; (6) the Town might provide subsidies to the Developer
and the nature and amount of those subsidies; (7) a RDC would be created, thereby potentially
providing unique and substantial financing and other benefits to a developer for the Project; and
(8) the Hotel Project referenced in the RFP would be a redevelopment project authorized by a
redevelopment plan created by the RDC for a redevelopment area. No one could make a
reasonable proposal in response to the Town’s RFP without knowing this information stated above.

101. The Town’s RFP was not a valid substitute for the RDC’s RFP required by Section
31-10-110(c) because the Town’s RFP itself was invalid and illegal, because, as explained in detail
above, (1) the Town lacked the authority to issue the RFP; (2) the Town’s RFP violated provisions
of the Town’s Purchasing Ordinance; (3) no exception to the Purchasing Ordinance allowing non-
use of competitive bids by the Town applies; (4) Applegate’s reply to the Town’s RFP was not
“responsive” as a matter of law; and (5) the RFP process used by the Town was anti-competitive

and a result of collusion, bid-rigging and fraud by and between the Town and Applegate.
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102. The Town was required to follow its Purchasing Ordinance before obligating itself
to convey property, provide money and incur other obligations stated in the PPPA, including but
not limited to the Town’s conveying property by deed and gifts of $8,950,000 of public funds for
the Project and loaning $3,750,000 of public funds to Developer Applegate for the Project.

103. The RDC was required to comply with the RFP requirements of the CDL before it
signed the PPPA obligating the RDC to perform significant functions for the benefit of Applegate,
the developer, including providing up to $5,200,000 to fund public improvements for the Project;
“convey[ing] a portion of the Town Property [as defined therein] to the Developer [Applegate &
Co.] or the SPE [a Special Purpose Entity to be formed by the Developer];” participating in a
*Property Swap” contemplating conveyances of title to land by the RDC to the SPE; leasing and
selling to The Dorchester, LLC, spaces in the parking garage to be built pursuant to the PPPA;
and using 1.58 acres of property conveyed to the RDC by the Town “for the purposes of the [Hotel]
project.”

104. Money contributions, property sales and transfers and other obligations, and
agreements relating to these money contributions, property sales and iransfers and other
obligations, stated in the PPPA could be made only “after public notice and award as specified in”
Sections 31-10-110(b), (c) of the Community Development Law,

105. The Town’s RFP was not published “once a week for two consecutive weeks in a
newspaper having general circulation in the municipality” as required of the RDC by Section 31-
10-110(a), (b), but was published only once. Moreover, the RDC itself never published an RFP as
required of it by Section 31-10-110(a), (b). For these and the other reasons stated herein, the PPPA

signed by the RDC is invalid.
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106. The RDC knew it had failed to coniply with Section 31-10-110(c) but proceeded to
sign the PPPA with the developer, Applegate, nevertheless.

107. The RDC has been an entity legally separate and distinct from the Town.

108. The Community Development Law clearly does not provide that the Town can solicit
a Request-for-Proposals. The CDL provides only that the RDC can and must do so.

109. The Town’s Request for Proposal was not “in accordance with” Title 31, Chapter 10
of the Community Development Law.

110. Subsection (c) of Section 31-10-110 is a mandate, compliance with which was and
is a prerequisite to exercise of the powers enumerated in subsection (b) of Section 31-10-110.

111. Redevelopment commissions are given extraordinary powers that municipalities do
not have to subsidize, enter info development agreements with and convey real property to private
developers, without public hearings and for the purpose of eliminating blight.

112. Compliance with Section 31-10-110(b), (c) of the CDL is mandatory before a
redevelopment commission can exercise the extraordinary powers authorized therein and enter
into a multimillion-dollar contract like the PPPA for the redevelopment of land with a project in
an historic district that involves use of taxpayer funds without a public hearing about the project.

113. The public and others interested in developing a hotel and who might be interested
in developing condominiums at the site of the Project were deprived of information about the
Project by the RDC’s non-compliance with the requirements of Section 31-10-110(b), (c).

114. The actions taken by the Town in publishing its Request for Proposal on November
10, 2013, cannot be substituted for the separate actions expressly required of the RDC by the

Community Development Law.
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115. The RDC and the Town are not one and the same. The Town of Summerville and the
Summerville RDC are separate and distinct legal entities with separate legislation mandating
different powers, requirements, limitations and purposes. If the Legislature intended a law
pertaining to a municipality to substitute for a law pertaining to a RDC, the Legislature would have
said so, which it did not, and there would have been no logical purpose the Town and the RDC
having separate legislative requirements.

116. The fact that the Town published an RFP does not relieve the RDC from performing
its own statutory obligations.

117. The Community Development Law does not authorize the municipality to invite
proposals from redevelopers; only the RDC may issue such RFPs under the Community
Development Law and only in strict accordance with the Community Development Law, including
Section 31-10-110(b)(c).

ILLEGALITY OF PUBLIC PRIVATE PARTNERSHIP AGREEMENT

118. The PPPA is a “Redevelopment Contract” as defined by SC Code Section 31-10-
20(14).

119. The PPPA requires the Town and the RDC to contribute property, including real
property and millions of dollars of loans, interest free and unsecured, to Applegate & Co. in a joint
venture or partnership for the purpose and with the intended effect of making profits for Applegate
& Co., the Town and the RDC.

120.  Applegate & Co. is 2 “Redeveloper” within the meaning of Section 31-10-20(11).

121. The “project” referenced in and that is the subject of the PPPA is a “Redevelopment

Project” as defined by S.C. Code Section 31-10-20(14).
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122. Three indemnification provisions in the PPPA require that the RDC indemnify a
private company, Applegate, against unlimited, open-ended, unknown and unknowable future
pecuniary losses and violate, inter alia, Article X, §§ 5, 6, 7 and 11 of the South Carolina
Constitution.

123. The Project and the PPPA violate, inter alia, Article X, Section 11 of the South
Carolina Constitution because they do not promote a public purpose.

124.  The ultimate real goal and benefit of the Project and of the PPPA primarily were to
promote private, not public, interests.

125. The Town and the RDC do not claim in the PPPA that the PPPA or the Project are
for the benefit of the public.

126. The Project and the PPPA benefit primarily the private interests of the developer,
Applegate, and the other equity investors in the Project; the private owners of the hotel, restaurant,
retail space and the condominiums; the private operators of the hotel, the restaurant, the retail
space, the condominiums, the conference center and the garage; and the private retailers whose
sales might increase due to increased foot traffic in the area surrounding the Project Site.

127. The hotel, restaurant and condominiums referenced in the PPPA would compete
with other hotels, restaurants, residential real estate units and businesses that were not allowed the
subsidies and other special advantages afforded by the PPPA and the Project.

128. The benefits conferred by the Project and the PPPA on developer Applegate, the
equity investors and the private operators of the facilities to be constructed for the Project would
competitively disadvantage other private hotel, residential real estate and event planning interests

and other businesses in the Town that did not receive those benefits.

25
ROA 0805

$6Y1081dOZZOZH#ASYD - SYITd NOWWOD - HALSAHOHOM ~ WY 25:01 80 ABW €202 - 03 TId ATTVOINOELO313



129. The PPPA allows “other funds” of the Town that are not from “hospitality fee
revenue bonds” and that could be any other type of public funds to fund the GAP LOAN financing
the private improvements in the Project, in violation of Article X, Section 14 of the South Carolina
Constitution.

130. The facts that and the manners in which the PPPA provides that a private
corporation, The Dorchester, LLC, will manage the Conference Center, the Parking Garage, the
hotel and the condominiums cause potential financial and other conflicts of interest between the
publicly owned and the privately owned interests of the Proj ect.

131. The PPPA protects the private interests of Applegate, the Construction Lender and
the Equity Investors (including Applegate) in the Project, over the interests of the RDC, the Town
and the public.

132. The Project’s and the PPPA’s realistic operation benefits essentially private
interests rather than public interests.

133. The Project and the PPPA bring about primarily a remote or indirect public benefit
rather than primarily a public benefit.

134. The PPPA and the Project cause the Town and the RDC effectually to promote
business undertakings to compete in free enterprise with other businesses which do not have the
advantages that the Project and the PPPA would give.

135. The benefits to the developer of the PPPA and the Project would be substantial, and
the benefits of the PPPA and the Project to the public would be negligible and speculative.

136. The Project and the PPPA would be primarily to the benefit of the developer, with

no assurance of more than negligible advantage to the general public.
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137. The PPPA requires the Town and the RDC to spend public property and money and
to incur liabilities and risks that could and would prevent tax monies from being spent on
infrastructure improvements and other greater priorities as stated in the Town’s Comprehensive
Plan and Vision Plan.

138.  The financial risks to the public from the Project and the PPPA are especially great
given that private individuals and companies (i.e., Applegate, SPE, The Dorchester, LLC) and not
the Town or the RDC would have total authority to manage and control the Project.

139. The expenditure of public funds for the Project as provide by the PPPA violates
Article X, Section 11 of the South Carolina Constitution “prohibiting the expenditure of public
funds for the primary benefit of private parties.”

140.  The structure and terms of the Project as provided in the PPPA are so speculative,
risky and illusory that they impose enormous risks to the public.

141. The Town and the RDC became partners in a partnership with developer Applegate
so as to subject the Town and the RDC to liability for the acts of developer Applegate.

142. The Town, the RDC and Applegate repeatedly held themselves out to the public as
being “partners” in a “partnership” with each other.

143. The Town and the RDC became partners in a partnership with developer Applegate
in violation of Article X, Section 11, of the South Carolina Constitution stating that none of South
Carolina’s “political subdivisions shall become a joint owner of . . . any company, association, or
corporation.”

144. Nothing in the PPPA or its attachments, or in any other document, or even verbally,

disclaims that developer Applegate, ‘the Town and the RDC are not “partners” giving Applegate
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the authority to bind or make decisions for the Town and the RDC and making the Town and the
RDC liable for decisions and actions by Applegate.

145.  The terms of the PPPA result in the ownership of the private property of the Project
and the control of the Project being vested in a Special Purpose Entity; The Dorchester, LLC;
Applegate & Company; affiliates; and subcontractors owned and controlled by persons and/or
entities unknown or that could become unknown to, and uncontrolled and uncontrollable by, the
Town and the RDC, thereby subjecting the Town and the RDC to such uncertainty and lack of
authority and control over whom the Town and the RDC must rely on to implement the terms of
the Project and the PPPA as to make the Project and the PPPA unlawfully speculative and risky.

146. Because the PPPA provides that “[the PPPA] and its exhibits may be collaterally
assigned to the construction lender,” if the Developer defaults on its obligations to the Lender
regarding the Project, the lender may own and control the PPPA and its exhibits, by assuming the
rights of the Developer thereto, potentially to the detriment of the RDC and the Town.

147. The PPPA authorizes The Dorchester, LLC, to cause the RDC to enter into
contracts regarding the conference center and the parking garage, without the RDC having
reviewed or specifically approved those contracts. The PPPA also provides for the comingling of
functions, property, costs and profits among private and public parties and for the conference
center and the parking garage to be operated in certain respects for the benefit of the private hotel
and condominiums. As a result, this singular management of both the public and privately owned
properties and businesses comprising the Project constitutes conflicts between private and public
interests that make the Project and the PPPA unlawfully speculative and risky for the Town and

the RDC.
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147. The PPPA provides that the “RIDC will convey a portion of the TOWN PROPERTY
[acquired from the Town] to the DEVELOPER or the SPE as outlined in Section 4 of this
Agreement.” Sections 4 and 6 of the PPPA require that the RDC and the Developer or the SPE
each swap ownership of its property with the other, thereby resulting in the Developer owning
some of the RDC’s property. There is no provision in the PPPA or any other agreement for
returning the RDC’s property to the RDC in the event of breach of contract or default by the
Developer or SPE regarding the PPPA or other agreements. It is essential that a provision in the
deed transferring the RDC’S property to the Developer or the SPE for the benefit of the Project, or
at least a contract, require said pro‘perty to revert to the [RDC] in fee simple, freed and discharged
of all further trusts if the Developer defaults or the Project is not built.

148. Provisions of the PPPA imposing obligations on thé RDC to purchase insurance for
uncertain, open-ended amounts and costs violate, inter alia, Article X, §§ 5, 6, 7 and 11 of the
South Carolina Constitution.

149.  The PPPA authorizes The Dorchester, LLC, to cause the RDC to enter into contracts
regarding the conference center and the parking garage without the RDC having reviewed or
specifically approved those contracts, thereby causing the RDC to unlawfully delegate, and to
incur the speculative risks of delegating, its authority to a private, autonomous, unregulated entity

controlled by parties unknown and uncontrolled by the RDC or the Town.

150. The PPPA vests The Dorchester, LLC, an autonomous, unregulated entity controlled
by parties unknown and uncontrolled by the RDC or the Town, with exclusive authority to operate
two RDC owned businesses and properties (conference center, parking garage), including the
authority to cause the RDC to enter into contracts and to incur costs, thereby potentially subjecting
the RDC to unlimited liability and speculative risks. However, Article X, §§ 5, 6, 7 and 11 of the

South Carolina Constitution prohibit a municipal council from delegating an executive or
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ministerial power to a private, autonomous, unregulated entity, including the power to cause the
RDC to enter contracts and to incur costs that potentially expose the RDC to unlimited liabilities,
as provided in the PPPA.

151.  The facts that the PPPA did not state the design specifications required for the
Public Improvements of the Project and who would pay for any costs above the $5.2 million agreed
to in the PPPA exposes the RDC and the Town to excessive risks and makes the Project
speculative, in violation of the South Carolina Constitution.

152. The PPPA contains ambiguous provisions, and lacks provisions necessary to protect
the Town and the RDC,

153. The RDC was not a valid signer of the PPPA and its attachments because none of
those documents was signed by the Secretary or Assistant Secretary of the RDC as required by
S.C. Code Ann. § 31-10-90(14) in order for a contract with the RDC to have been properly
executed.

154. Provisions of the PPPA and its attachments contain provisions that are
impermissibly vague, unclear or otherwise illusory.

155.  Section 10(c) of the PPPA is unlawfully illusory and risky because it does not
identify or secure sufficiently when or how the $3,750,000 GAP loan plus interest will be repaid
to the RDC because the PPPA does not state what will be the terms of the construction loan on
which repayment of the $3,750,000 GAP Loan plus interest are stated to be contingent and whether
or how the RDC would be repaid the $3,750,000 loan plus interest if there were no permanent
construction loan or if construction was not completed.

156. Nothing is stated in the PPPA or in any other agreement about why or how the RDC

would be protected adequately by a “limited, subordinate personal guarantee of Arthur H.

30
ROA 0810

Y6 L081dOTZOZHIASYD - SYITd NOWWOOD - ¥31STHOHOQA - WY 25°04 80 A2l €202 - A3T1d ATTWOINOY.LDT13

—



Applegate” that ends when construction is completed and gives the financial interests of any lender
and equity investors, including Applegate, priority over the RDC, thereby subjecting the RDC to
unlawfully speculative risks.

157. The terms regarding repayment of the GAP loan and interest stated in the PPPA
cause the RDC to assume excessive risks that the unsecured and subordinate $3,750,000 GAP
Loan will never be repaid and that the RDC will be left without recourse if the GAP Loan and
interest are not repaid.

158. The PPPA’s provision that the “RDC will lease up to 55 spaces to Developer or the
SPE for a term of twenty (20) years to support the residential portion of the project .. ..” isillusory
because the Developer is not required to rent any of the parking spaces from the RDC and,
therefore, the RDC may receive no financial benefit from the parking garage the RDC was
financing at the request of the Developer.

159. The PPPA’s provision that the Developer will create a corporation called The
Dorchester, LLC, to manage the conference center and the parking garage is illusory and
excessively risky because the Town and the RDC have no knowledge of or control over who would
own, control and manage The Dorchester, LLC; no control over how The Dorchester, LLC, would
manage the conference center and the garage; and no ability to prevent The Dorchester, LLC, from
terminating its management services, thereby leaving the RDC with the responsibility of managing
a conference center and garage for which it has not expertise or experience.

160. Section 3(1) of the “PARKING GARAGE/CONFERENCE CENTER
OPERATION AGREEMENT (The Dorchester),” attached as Exhibit B to the PPPA, states:

“Customer Service. It is the expectation of the RDC that [The Dorchester, LLC] shall, in the course

of its duties hereunder, provide a high level of customer service to the users of the Conference
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Center and the Parking Garage.” That statement is illusory because it literally does not require
The Dorchester, LLC, to do anything and, therefore, is not enforceable.

161.  The facts that the $3,750,000 “GAP loan” is unsecure and has a limited, subordinate
personal guarantee from Applegate to be paid only after any lenders and equity investors, including
Applegate, are paid make the Project illegally risky and illusory for the Town and the RDC.

162. The Town Council illegally delegated exclusive authority to negotiate the terms of
the PPPA and the Project to Mayor Collins even though the Mayor had conflicts of interest by
illegally serving in the duval capacity of Town Administrator and Mayor and substituting for the
Town’s required Purchasing Agent, and even though Mayor Collins lacked, as admitted by him,
the qualifications needed to properly negotiate the terms of the PPPA and, as testified by him, did
not read the PPPA before he signed it.

163. The content of the PPPA makes it probable that the public interest would not have
been ultimately served to a great degree.

164. The Developer and the Town violated Section 8a of the PPPA by submitting to the
Town’s Board of Architectural Review (“BAR™) applications for a Certificate of Appropriateness
to approve demolition and construction of the Hotel Project that were not a final design of the
private or public improvements, that had not been submitted to the RDC for review and approval,
and that never had been reviewed or a-pprovcd by the RDC.

165. The Town violated Section 8a of the PPPA by allowing its BAR to consider
applications for a Certificate of Appropriateness to approve demolition and construction of the
Hotel Project that were not a final design of the private or public improvements, that had not been
submitted to the RDC for review and approval, and that never had been reviewed or approved by

the RDC.
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166. The BAR's consideration of the application from the Developer at the BAR’s

. November 3, 2014, meeting, and of this and other applications from the Developer at other

meetings, was improper because, in violation of Paragraph 8a of the PPPA, the Developer and

the Town had not "submitfted] a final design .. .to the RDC for review and approval" "[p]rior

to submission for review and approval to any required public agency [e.g., the BAR] for [a]

certificate of appropriateness.”

167. The final design of the Project was never submitted to, nor reviewed or approved

by, the RDC as required by Section 8a of the PPPA and, therefore, the RDC was deprived of its

right and opportunity to object to the final design of the Project if it wished to do so.

May 8, 2023
Charleston, South Carolina

Respectfully submitted,

/s/ W. Andrew Gowder, Jr.

W. Andrew Gowder, Jr., (SC Bar #7895)
AUSTEN & GOWDER, LLC

1629 Meeting Street, Suite A
Charleston, South Carolina 29405
Phone: 843.727.2229

and y@austen gowder.com

Michael T. Rose, (SC Bar #4910)
MIKE ROSE LAW FIRM, PC
406 Central Ave.

Summerville, SC 29483

Phone: 843-871-1821

Facsimile: 843-478-7595
mike{@mikeroselawfirm.com

COUNSEL FOR PLAINTIFFS
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