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EXHIBIT A

(D) Index

Beginning with the first Interest Rate Change Date, my adjustable interest rte will be based on an fndex. The "Index”
is the "Twelve-Manth Average” of the annual yields on zetively traded United States Treasury Securities adjusted toa
constant maturity of one year as published by the Federal Reserve Board in Ihe Federal Reserve Statistical Release
cntitled "Seleeted Interest Rates (15)" (the "Monlkdy Yields"). The Twelve Month Average is determined by adding
together the Monthly Yiclds for the most recandy available twelve rmonths and dividing by 12, The most recent Index

figure ayailable as of the date 15 days before each Interest Rate Chanpe Date is called the "Current Index,® o —-on oo oo

I the Iodex is no longer available, the Mate Holder will choose a new index that is based upon comparsble
information. The Note Holder will give me nolice of this choice, -

- () Caleulation of Interest Rate Changes

Before each Interest Rate Change Date, the Note Holder will calculate my new interest rate by adding
THO AUD OWE POURTH peeeentage point(s)
( 2.2500 %) 1o the Cucrent Tndex. Tite Nate Holder will then ropnd the result of this addition 1o the nearest
one-tighth of one pereentage point {0,125%), Subject to Ihe limit stated in Section 2(0) abeve, the result of this addifion
will be my new interest rate until the next Intcrest Rate Change Date.

3. PAYMENTS )
(A) Time and Plaec of Payments

T wil) make a payment evaty month.

T will make my munlllly payments on the ficst day of each monithbzginning or  MARCH 1ST, 2007
Each of these dates is called a *Payment Due Daie,” T will meke lhese payments every month until 1 have paid all l.he
Principal and intecest and any other charges that I may owe under this Note, Each monthly payment will be applicd as of its
scheduled due date and will be applicd lo intecest bedore Prineipal, If, on - FEBRUARY 1ST, 2037 , 1 sull
owe amouats under this Note, ¥ will pay those amounts in full on that date, whicl is calted the "iviatucity Date.”

1 will make my monthly payments a 2101 REXFORD, SUITE 250W, CHARLOTTE, NC 2E211
or at a different place if yequired by the Note Holder.

(B) Minimum Poyment; Amount of My Initial Monthly Payments

My "Minimum Pzyment” is the minimum amouat the Nole Halder will 2ccept for my monthly payment, which the
Note Holder will determine in acca:danoe with this Seclion 3(B}, or Seclion 3(D}, 3(F) or 3(G), bclow, as applicable.

Each ofmy initial Minimum Payments will be in the amount of U.S. §  5,926.82
unti! 2 new Minimum Payment is required as provided below. If my Minimum Pa:rmcntis not sufficicot lo cover the lchrcst
due upder this Note, the differenee will be added ta my Principal amoon? as provided in Scction 3(E) below. My initial
Minimum Payment may not be sufficient to cover the interest due,

(C) Payment Change Dates -

My Minimum Payment may change as required by Scetion 3(D) below beginning on the first day of
MARCH, 2012 , and on that day every 12th manth ibereafier thraugh my 105th Fayment Due Date, Beginning
with my 121st Payment Due Date, my Minimum Payment may cliange monthly thereafter, Each of these dates is called a
"Payment Chiange Date.® My Minimum Payment also will change at any time Section 3(F) below requires me (o pay a
diffcrent amount,

1 will pay at least the amount of my new Minimum Payment each manth beginning on each Payment Change Date or as
provided in Section 3(F) or 3(G) below.
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EXHIBIT A

(&) Calculation of Manth]y Payment Chonges

Before cach Payment Change Date, the Note Holder will calculate the amount of ke monthly payment that would be
sufficiert to repay the unpaid Principal that T am expecied (o owe at the Payment Change Date in full on the Maturily Dale
in substantially cqual installments ai the interest rate effective diring the month preceding the Payment Change Dafe. The
result of this caleuation is called the "Full Payment,™ For the Payment Chasge Dates occurring on the 61st, 73rd, 85th,
57th, and 105th Payment Duc Dates, the Note Holder also will multiply the amount of my last Minimum Payment doe
befare the Payment Change Datc by the number 1.075. The result of this calculation is called the "Limited Payment.” . .. —— .-
Unless Scction 3(F) below requires it To pay 2 differcnt amount, the amount of my new Mirimum Payment that will be
cffective on each of the 61sl, 73rd, 85th, 97th, and $05th Payment Change Dales will be the lesser of the Full Payment or
the Limited Payment. The amount of my new Minimum Payment that will be effective on each of the Payment Change Dates
beginming with the 1215t Payment Due Date and continuiog monthly thereafter will be the Full Paymenl, as pravided in
Section 3(G) below.

¢
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The Minitum Payment applies only to the Principal and inferest payment aod does not apply to any escraw payments
the Note Holder may require under the Sccurity Instrument (as defined in Stction 11 of this Note, below).

(E) Additions to My Unpaid Principal

My monthly payment could be Jess than or greater than the amount of the intecest portion of the monthly paymend that
would be sufficient to repay the unpaid Principal 1 owe at the monthly payment daie in fulf on the Maturity Dale in
substantially cqual payments, For each month that my mouthly payment is less than the interest portion, the Nole Holder
will subtract the amonnt of my monthly payment jrom the amount of the interest porfion and will add the diffcrence to my
unpaid Principal. The Note Holder also will add intcrest on the amounl of this difference to my unpaid Prdacipal each
month. The interest rate on the interest added to Principal will be the rate required by Section 2 above. For each month that
my monthly payment is greater than the interest portion, the Note Holder will apply the payment as pravided iu Seelion
3(A).

(F} Limit on My Unpaid Principal; Increased Monthly Payment

¢ My unpaid Principal can never cxceed a maximum amount cgual to L153% of the Principal amount I originally
borrowed, Because of my paying only fimited monthly payments, the addition of unpaid interest o my unpaid Principal
under Scction 3(E) above could cause my unpaid Principal to excecd that maximum amount, In that event and vnless Section
3(G) requires me to pay a different amount, on the Payment Due Dale that my paying my monthly payment would cause me
ta exceed that limit and continuing cach monthly Payment Due Daie thereafter through the 120th Payment Duc Dale, I will
instead pay a new monthly payment in an antount not less then the amount that would pay the inlerest portion of the monthly
payment at the interest rate effective during the month preceding the applicable Paymeat Duc Date, This amount will be my
new Mimimuom Payment. This means that my Mintcum Payment may change monthdy. This method of calculating my new
Minimum Payment amount will remain in 2ffect until the 121st Payment Dne Date,

(&) Requlred Full Payment

Beginning an the Payment Chaage Daie that ocours on the 121st Payment Due Date and continuiog montidy thereafter,
I will pay the Foli Payment as my Minimum Paymeut until miy payment changes again.

(H) Payment Oplions

. Each manth the Note Halder may provide me wilh up (o three additional payment options (in additian to the Mintmom
Paymcne} that are equal to or greater than the Minimum Payment, which are called "Payment Options.” I may be given the
following Payment Options:

(i)  Interest Oaly Payment: the amount that would pay the interest portion of the monthly payment at the cumrent
inferest rate, The Principal balance will not be decreased by this Payment Option. This payment option will not
bie available bepinning with the 121st Payment Due Date,
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EXHIBIT A

(D) Index

Beginning with the first Interest Rate Change Date, my adjustable interest rate will be based on an Index. The "Index”
is the "Twelve-Month Average™ of the annual yields on actively traded United States Treasury Securities adjusted to a
constant maturity of one year as published by the Federal Reserve Board in the Federal Reserve Statistical Release
entitled "Selected Interest Rates (h.15)" (the "Monthly Yields"). The Twelve Month Average is determined by adding
together the Monthly Yields for the most recently available twelve months and dividing by 12. The most recent Index
figure available as of the date 15 days before each Interest Rate Change Date is called the *Current Index.”

If the Index is no longer available, the Note Holder will choose a new index that is based upon comparable
information. The Note Holder will give me notice of this choice.

(E) Calculation of Interest Rate Changes

Before each Interest Rate Change Date, the Note Holder will calculate my new interest rate by adding
TWO AND ONE FOURTH percenrage point(s)
( 2.2500 %) to the Current Index. The Nofe Holder will then round the result of this addition to the nearest
one-eighth of one percentage point (0.125%). Subject to the limit stated in Scction 2(C) above, the result of this addition
will be my new interest rate until the next Interest Rate Change Date.

3. PAYMENTS
(A) Time and Place of Payments
I will make a payment every month.

1 will make my monthly payments on the first day of éach month beginning on MARCH 1ST, 2007
Each of these dates is called a "Payment Due Date.” | will make these payments every month until I have paid all the
Principal and interest and any other charges that | may owe under this Note. Each monthly payment will be applied as of its
scheduled due date and will be applied to interest before Principal. If, on FEBRUARY 18T, 2037 , T ostill
owe amounts under this Note, I will pay those amounts in full on that date, which is called the "Maturity Date."

I will make my monthly payments at 2101 REXFORD, SUITE 250W, CHARLOTTE, NC 28211
or at a different place if required by the Mote Holder.

(B) Minimum Payment; Amount of My Initial Monthly Payments

My "Minimum Payment” is the minimum amount the Note Holder will accept for my monthly payment, which the
Note Holder will determine in accordance with this Section 2(B}, or Seclion 3(D), 3(F) or 3(G), below, as applicable.

Each of my initial Minimum Payments will be in theiamount of U.S. $ 5,926.81
until a new Minimum Payment is required as provided below If my Minimum Payment is not sufficient to cover the mtcrcst
due under this Note, the difference will be added to my Principal amount as provided in Section 3(E) below. My initial
Minimum Payment may not be sufficient to cover the interest due.

(C) Payment Change Dates

My Minimum Payment may change as required by Section 3(D) below beginning on thc first day of
MARCH, 2012 , and on that day every 12th month thereafter through my 109th Payment Due Date. Beginning
with my 121st Payment Due Date, my Minimum Payment may change monthly thereafter. Each of these dates is called a
"Payment Change Date.” My Minimum Payment also will change at any time Section 3(F) below requires me to pay a

different amount.

I will pay at least the amount of my new Minimum Payment each month beginning on each Payment Change Date or as
provided in Section 3(F) or 3(G) betow.
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EXHIBIT A

(D) Calculatlon of Monthly Payment Chunges

Before cach Payment Change Date, the Note Holder will calculate the amoumt of the menthly payment that would be
sufficient to repay the unpaid Principal that T am expecied to owe at the Payment Change Date in full on the Maturity Date
in substantially cqual installments at the intereat rae cffective during the month preceding the Payment Change Date. The
resull of this calculation is called the "Full Payment.” For the Payment Change Dates occurring on the 81st, 73rd, 85th,
97th, and 109th Payment Due Dacs, the Note Holder also will multiply the amount of my last Minimum Payment due
before the Paymenl Change Date by the number 1.075. The result of this calculation is called the "Limited Payment.”
Unless Section 3(F) below requires me 1o pay a differcnt amount, the amount of my new Minimum Payment that will be
effective on each of the 61st, 73rd, B5th, 97th, and 109h Payment Change Dates will be the lesser of the Full Payment or
the Limiicd Payment. The amount of my new Minimum Paymerm that will be effective on each of the Payment Change Dates
beginning with the 1215t Payment Due Date and contimiing monthly thereafier will be the Full Payment, as provided in
Section 3(G) below.

The Minimum Payment applies only o the Principal and inverest payment and does not apply o any escrow Dayments
Ui Nute Holder may require under the Security Instrument (as defined in Seclion 11 of this Nole, below).

(E) Additions o My Unpaid Principal

My monthly payment could be less than or greater than the amoum of the interest portion of the monthly payment that
would be sufficient to rcpay the unpaid Principal 1 owe at the monthly payment date in full on the Mawrity Date in
substantially equal payments. For cach month that my monthly payment is less than the interest portion, Ihe Note Holder
will subtract the amount of my monthly payment from the amount of the interest portion and will add the difference to my
unpaid Principal. The Note Holder also will add interest on the amount of this difference to my unpaid Principal each
month, The interest rate on the interest added 1o Principal will be the rate required by Section 2 above. For each month that
my monthly payment is greater than the interest porticn, the Note Holder will apply the payment as provided in Section
I(A).

(M Limit oo My Unpaid Principal; Incrcased Monthly Payment

My unpaid Principal can never cxceed @ maximum amount equal to 115% of the Principal amount T originally
borrowed. Bacause of my paying only limited monthly payments, the addition of unpaid interes! to my unpaid Principal
under Seetion 3(E) above could cause my unpaid Principal 1o exceed that maximum amount. In that everu and unless Section
3(G) requires me 10 pay a different amouni, on the Payment Due Date that my paying my monthly payment would cause me
10 exceed that 1imit and continuing cach monthly Payment Due Dawe thercafier through the 120th Payment Due Date, T will
instead pay a new monthly payment in an amount not [ess than the amounr that would pay the interest portion of the monthly
payment al the interest rate effective during the menth preceding the applicable Payment Due Date. This amount will be my
new Minimum Payment. This means that my Minimum Payment may change monthly. This method of calculating my new
Minimum Paymenl amount will remain in effeet until the 1215t Payment Due Date.

{G) Required Full Payment

Beginning on the Payment Change Date that occurs on the 121st Payment Due Date and continuing monthly thereafier,
I will pay the Full Payment as my Minimum Payment unil my payment changes again.

(H) Payment Opticns

Each month the Note Holder may provide me wilh up to three additional payment oplions (in addition to the Minimum
Payment) that are equal to or greater than the Minimum Payment, which are called "Payment Oplions.” T may be given the
follewing Payment Oplions:

{i) Interest Only Payment: the amount that would pay the interesi portion of the monthly payment at the current

intcrest rale. The Principal balance will oot be decreasad by this Payment Option. This payment option will not
be available beginning with the 215t Payment Due Date.
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EXHIBIT A

(C) Notlee of Default

If T am in default, the Note Holder may send me a wrinen notice telling me that if T do not pay (he overdue amount by
a certain date, the Note Holder may require me to pay immediately the foll amount of Principal that has not been paid and
all the interest that I owe on Lhat amount. That date must be at least 30 days after the date on which the notice is mailed o
me or delivered by other means.

(D) No Waiver By Note Holder

Even if, at a time when T am in default, the Note Holder does not require me o pay immediately in full as described
above, the Note Holder will s1ill have the right to da so if I am in defaul at a later time.

(E) Payment of Note Holder's Costs and Expenses

If the Note Holder has required me to pay immediately in full a5 described above, the Note Helder will have the right
1o be paid back by me for all of ils costs and expenses in enfarcing this Nale to the extent not prohibited by applicable law.
These expenses include, for example, reasonable attorneys’ foes,

#. GIVING OF NOTICES

Unless applicable law requires a different method, any notice that must be given to me under this Note will he given by
delivering il or by mailing it by first class mail w me at th: Property Address above or al a different address if [ give the
Note Holder a notice of my different address.

Unless the Noie Holder requires a different method, any notice that must be given to the Note Holder under this Mo
will be given by mailing it by first class mail 10 the Note Holder at the address siated in Section 3{A) above or a1 a different
address if I am given a notice of that different address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person signs this Note, each person is fully and personally obtigated to keep all the promises made in
this Note, including the promise to pay the full amount owed. Any person who is a guarantor, surety, or endorser of this
MNote is also obligaled 10 do these things. Any person who takes over these obligations, including the obligations of a
guarunlor, surery, or endorser of this Note, is also obligated to keep all the promises made in this Note. The Note Holder
may enforce ils rights under this Nate against each person individually or against all of us together. This means that any one
of us may be required to pay all the amounts owed under this Nole.

10. WATVERS

I and any other person who has obligations under this Note waive the righis of Preseniment and Notice of Dishonor,
"Presentment” means the right w0 require the Nowe Hoelder 1o demand payment of amounts due. "Notice of Dishanor” means
the right io require the Note Holder 10 give notice 1o other persons that amounts due have nol been paid.

11.SECURED NOTE

In eddition to the protections given to the Nole Holder under this Note, a Monigage, Deed of Trust, or Security Deed
{the "Security Instrument™), dated the same date a5 this Note, protects the Nowe Holder from possible losses thar might result
if T do pot keep the promises that I make in this Note. That Secorily Instrument describes how and under what conditions
may he required to make immediate payment in full of all amounts T owe under this Note. Some of Lhese conditions read as
follows:

Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18, “Interest in
the Properiy” means any legal or beneficial interest in the Property, including. but not limited to, those
beneficial interests transferred in a bond for deed. contract for deed, installment sales contrect or escrow
agreement, the intent of which is the transfer of title by Borrower al a fature dats 10 a purchaser.

If all or any part of the Property or any Intercst in the Property is sald or (ransferved {or if Borrower is
not a natural person and a beneficial inlerest in Botrower is sold or transferred) without Lender's prior writien
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall not be exercised by Lender if such exercise 15 prohibited by Applicable Law.
Lender also shall not exercise this option if: {(a) Borrower causes to be submitied to Lender information
reguired by Lender (o cvalvate the intended transferee as if a new loan were being made 1o the transferee; and
() Lender reasonably determines that Lender’s security will not be impaired by the loan essumption and that
the risk of a breach of any covenant or agreement in this Security Instrument is acceptable 1 Lender.
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EXHIBIT A 51)\ \Jr

ADJUSTABLE RATE NOTE
5 Year Fixed Rate Payment Option

THIS NOTE CONTAINS PROVISIONS THAT WILL CHANGE THE INTEREST RATE AND THE
MONTHLY PAYMENT, THERE MAY BE A UMIT ON THE AMOUNT THAT THE MONTHLY
PAYMENT CAN INCREASE OR DECREASE. THE PRINCIPAL AMOUNT TO REPAY COULD BE
GREATER THAN THE AMOUNT ORIGINALLY BORROWED, BUT NOT MORE THAN THE LIMIT

STATED IN THIS NOTE.
JANUARY 12TH, 2007 Mt. Rleasant SOUTH CAROLINA
Da] [Cuy] [Stwee)

2235 SHORELINE DRIVE, JOHNS ISLAND, SC 29455
[Propexty Addrea)

1. BORROWER’S PROMISE TO PAY

In Teturn for a loan thet T have received, I promise to pay U.8. § 1,500, 000. 00 (this amount,
including amy increase to this amount under the teoms of this Noie, is called "Principal®), plus interest, to the order of
Lender. The Principal kmonnt may increase as provided in this Note, but can pever exceed the maximum amount specified
in Section 3(F) of this Note. Lender is ROMECOMINGS FINANCIAL, LLC (F/E/A HOMECOMINGS FINANCIAL
NETWORE, INC.)
I will make alt payments under this Note in the form of cash, check or momey order,

1 understand (hat Eender may trapsfer this Note. Lender or anyone who takes this Note by transfer and wha is entitied
to receive payments under this Note is calied the “Note Holder.”

2. INTEREST
{A) Interest Rate

Interest will be charged on wipaid Principal umil the full 2mount of Principal has been paid. I will initially pay interest
at a yearly rate of  7.3750 %. The inderest rate 1 will pay may change.

The intcrest rae required by this Section 2 is the ratz 1 will pay both before and after any default described in Seexion
7(B) of this Note.

(B) Interest Rate Change Dates

The interest rate I will pay may clrange on the first day of ~ FEBRUARY, 2012 , and on thut day every month
thercafter. Each date on which my interest rate couid change is called an “Interest Rate Change Date.* The new rate of
interest will become effective on cach Interest Rate Change Date. Alihough the interest rate may change mouthly, my
monthly payment will be reealculated m accordance with Section 3.

{C) Interest Rate Limit

My interest rate will never be greater than 9.9500 %.

& YEAR FIXED RATE PAYMENT OPTION MULTISTATE ADJMUSTASLE RATE NOTE 05/06
MPCOE209 (10/2008] 1 0471670106 [ ——
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EXHIBIT A

(D) Ind=x

Beginning with the first Interest Rate Change Date, my adjustable imerest mie will be based on an Index. The "Index”
is the "Twelve-Manth Average” of the anmial yletds on actively trafed United Siates Treasury Sccurities adjusied 10 8
constant maturity of one year as published by the Federal Reserve Board i the Federal Reserve Statistical Release
catitled “Selzcted Interest Rates (h-15)" (the “Monthly Yields®). The Twelve Month Average is detcrmined by adding
together the Monthly Yields for the most recently available twelve months and dividing by 12. The most recent Index
figure available as of the date 15 days before cach Interest Rate Change Date is called the "Carrent Index. ™

If the Index is mo longer available, the Note Holder will choost a new index that is based gpom comparable
information. The Note Holder will give me potice of this choice.

(E) Calculation of Intevest Rate Changss

Before each Interest Rate Change Date, the Note Holder will calculate my pew imterest rate by adding
THC ARD ONE FOURTH percentage point(s)
{ 2.2500 %) to the Curvent Index. The Notc Holder will then round the result of this addition to the nearest
one-eighth of one percentage poiot (0.125%). Subject to the limit siated in Section 2{C) above, the result of this addition
will be roy new interest rate untif the rext Interest Rate Change Date.

3. PAYMENTS
(A) Time and Place of Peyments
I will make » payment cvery month.

I will make my monthly payments on the first day of each month beginning on - MARCH 1ST, 2007
Each of these dates is called a "Payment Doe Date.” Iwﬂlnmkettmpmncmsevcrymnlhunnl“uvcpmdaﬂmc
Principal and interest and any other charges that I may owe under this Note. Each montldy payment will be applicd as of its
scheduled due date and will be applied to interest before Principal. If, on  FEBRUARY 18T, 2037 , 1 sill
owe amounts under this Noic, [ will pay those amounts in full on that date, which is called the "Mamrity Date.®

1 will make my moathly payments at 2101 REXFORD, SUITE 250W, CHARLOTTE, NC 28211
or at g differeat place if required by the Note Holder.

(B) Minimum Payment; Amouut of My Initial Monthly Paywents

My "Minimum Paymeat® ig the minimurn amount the Noie Holder will accept for my maonthly payment, which the
Note Holder will detenmine in accordance with this Section 3(B}, or Section 3(D), 3(F) or 3(G), below, a8 applicable.

Each of my initial Mininum Payments will be in the amount of U.8. $ 5, 926.81
until a new Minimum Payment is required as provided below. If my Minirum Payment is not mfﬁmmtwcavum:mm
due under this Note, the difference will be added to my Principal amouml as provided in Section 3(E) below. My initial
Minimum Payment may not be sufficient to cover the interest due.

(C) Payment Chumge Dates

My Minimum Payment may change as required by Section 3(D) below beginning on the first day of
MARCH, 2012 + and on that day every 12th month thereafter through my 109th Payment Due Date. Beginning
with my 12(st Payment Due Daie, say Minimum Paymenc may change monthly thereafier. Each of these dates is called 2
;i’;ym:nl Change Date " My Minimmm Payment also will change at any time Section 3(F) below requires me Io pay a

cerent amouny,

I will pay af feast the amount of my new Miniimmm Payment each month beginning on each Paymeat Change Date or as
provided in Section 3(F) or 3(G) below.

7754168 w0008 I" &
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EXHIBIT A

(D) Cadenlation of Monthly Payment Changes

Before each Payment Change Date, the Note Holder will caloptate the amomnt of the monthly payment that would be
sufficient to repay the unpaid Principal that T am expecied (o owe at the Payment Change Date in fufl on the Maturity Date
in substantially equal installments at the interest rate effective during the month preceding the Payment Change Date. The
result of this calculation is calied the "Full Payment,” For the Payment Change Dates occurring on the 61st, 73rd, 85th,
97th, and 109th Payment Due Dates, the Note Holder also will mnlgply the amount of roy last Mininmm Payment due
before the Payment Change Date by the number 1.075. The reguls of this calculation is called the "Limited Payment.”
Unless Section 3(F Deidw sequires me to pay a different amoant, the ampunt of my new Minimum Payment that will be
effective on cask of the $ls, 7%, BSth, 97th, and 105th Payment Change Dates will be the lesser of the Full Payment ar
the Limgr=d Baymenr. TH mwunta?m&rw Minimum Payment that wil} be effective on each of the Payment Change Dates
beginuing With, i 121st‘Paymens D¢/ ¥hate and continving raonthly thereafter will be the Full Payment, ag provided in
Section 3(G) balsw.

The Minirum Paynrem applics only o the Principal and inlerest payment and does not apply to any escrow payments
the Note Holder may require under the Security Instrument {as defined in Section 11 of this Note, below).

(E) Additions to My Unpaild Principal

My monthly payment could be less than or greater than the amount of the interest portion of the monthly payment that
would be sufficient to repay the unpaid Principal T owe at the monthly payment daie in full on the Maturity Date in
substantialty equal payments. For each momth that my monthly payment is less than the imerest portion, the Note Holder
will subtract the amount of my monthly payment from the amount of the interest porticn and will add the difference to my
unpaid Principal. The Note Holder also will add interest on the amount of this difference to my ubppaid Principal cach
month. The interest raie on the interest added to Principal will be the rate required by Section 2 above. Far each month that
my monthly payment is greater than the interest portian, the Note Holder will apply the payment as provided in Section
3(A).

(F) Limit on My Unpaid Principal; Increased Moanthly Payment

My unpaid Principal can never exceed a maximum amount equal ¢0 115% of the Principal amount 1 originally
borrowed. Because of my paying cnly limited monthly payments, the addition of vopaid interest to my unpaid Principal
uoder Section 3{E) above could cause my unpaid Principal to exceed that mavimum amount. In that event and unless Section
3(G) requires me to pay a differeat amount, on the Payment Due Date thar my paying my taoathly payment would cause me
to exceed that ligiit and continuing cach monthly Payment Dug Date thepeafier through the 120th Payment Duc Date, T will
instcad pay a new monthly payment in an ammunt not less than the amount that would pay the interest portion of the momthly
payment at the imerest rate cffective during the month preceding the applicable Pzymenr Due Date. This smount will be my
oew Mimiamm Payment. This means that my Minimum Payment may cizoge monthly. This method of calontating my new
Minimnm Payment amount will rermain in effect until the 1215t Paynrent Due Dage,

{G) Required Full Payment

Beginning on the Payment Change Date that occurs on the 1215t Payment Due Date and continuing monthly thereafter,
I will pay the Full Payment as y Minimum Payment until my payment chenges again.

(H) Payment Options

Each mouth the Note Holder may provide me with up 1o three additional payment options (in addition to the Mipimum
Payment) that are equal to or grealer than the Minimmm Payment, which ere called *Payment Options.” 1 may be given the
following Payment Options:

()  Interest Only Payment: (he amount thar would pay the interest portion of the monthly pavment at the current

interest rate. The Principal balance will not be decseased by this Payment Oprion. This payment option will not
be availabic beginaing with the 122st Paymeat Due Date.

T7E4168 0co%
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EXHIBIT A

(i) Fully Amortized Payroent: the amount necessary to pay the loan off (including all Principal 2nd interest) on the
memeabmuﬂlyequalmhﬂmmEmﬁemm&mmcﬁacuwdnmgm:pmdmgmmm This
Paymmt()pnomsulculmdontheassmmtwnmu&mmmmlnmmwdlmnmcffu:mulmelmu
paid in full, however, the qurrent imterest relc may in fact change in aocondance with Section 2(B) above.

(i) 15 Year Ameortized Payment: the amount necessary to pay the loan off (including all Principal and interest)
wnhmaﬁﬂnm(lb')yﬁupmodfmmdl:ﬁxslpaymcn!du:dat:msubmmmlly:qualmslaummtsudnlmm
rate effective during the preceding month. This Payment Option is calculated on the assumption that the murrent
rate will remain in effect until the loan is paid in full, however, the cotrent interest rate may in fact change in
accordance with Section 2(B) above.

(I) Failure to Make Adjustments

If for any reason the Nor Holder fails o make an adjustment (o the inferest rale OF payment amount as Jescribel m
this Note, regardless of any notice requirement, 1 agree ihe Note Holder may, upon discovery of such faijure, then make the
adjustment as if they had been made on time. T also agree not 10 hold the Note Helder responsible for any damages to me
that may result from the Note Holder's faiture to make the adjustment and to let the Note Holder, at its aption, apply any
excess monies that I may have paid to partial Prepayment of uppaid Principal.

4. NOTICE OF CHANGES

The Note Holder will detiver or mail to me a notice of any changes in the amount of my monthly payment before the
cffective datc of any change. The notice will include information required by Jaw 1o be given to me and also the ttle and
telephonc aumber of a person who will answer any question T may bave regarding the noticr.

5. BORROWER'S RIGHT TO PREPAY

I have the right to make paymests of Priucipal at any dine before they are duc. A payment of Principal only is known
as a "Prepayment.” When 1 make a Prepayment, T will tell the Naote Holder i writing that 1 amn doing s0. I may uot
designate a payment as 4 Prepayment if I have not made all the monthly payments due ymder this Note.

1 may make a full Prepayment or partial Prepayments without paying any Prepayment charge. The Note Holder wili
use mry Prepayments to reduce the amount of Principal that I owe under (his Note. However, the Note Holder may apply my
Prepayment to the accrued and unpaid interest on the Prepaymem amount before applying my Prepeyment to tednce the
Principal amount of this Note. If I make 2 partial Prepayment, there will be Tio changes in the due dates of my momthly
payments uniess the Note Holder agrees in writing to those changes. My pariial Prepaymem may reduce the amonnt of my
monthly payments after the first Payment Change Date foliowing mry partinl Prepayment. However, any reduction due o my
partial Prepayment may be affset by an inferest rate increase,

- LOAN CHARGES

If a Jaw, which applies (o this loan and which scts ymaximmun loan charges, §$ finally interpreted so that the interest or
other loan charges collectcd or to be collected in connection with this Joan exceed the permitted limits, then: (a) any such
loan charge shall be reduced by the amount necessary to reduce the charge to the peanitted limit; and (b) any sums alrcady
collegied from me thal exceeded permitted limits will be refunded 19 me. The Note Holder may choose 1o make this refund
by reducing the Principal I owe under this Note or by raking a dircet payment (o me. If a refund redoces Principal, the
reduction will be treated a< a partial Prepayment.

7. BORROWER’S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overduc Payments

If the Note Holder has not reccived at Jeast the full amount of any Minimum Payment by the end of 15
calendar days aiter the date it is due, 1 will pay a lare charge o the Note Holder. The amount of the charge will be
5.0000 % of my overdue Minimum Payment. I will pay this late charge promptly bot only once on each late
payment.

(B) Default
If I do nok pay at Jeast the full amount of each Mininmum Payment on the date it is due, T will be in default.

7754168 woos)
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EXHIBIT A

(C) Notice of Defanlkt

1 am in defenlt, the Note Holder nmy sepd me a wriiten notice telling me that if I do not pay the overdus amount by
a certain date, the Note Holder may require me to pay inmnediately the foll amount of Principal (hat hes not heen paid and
all the interest that I owe on that amosnt. That date onust be at Jeast 30 days afier the date op which the ootice is mailed to
me ar delivered by other means.

(D) No Waiver By Note Holder

Even if, at a time when I am in default, the Mote Holder does not require me to pay immediately in full as described
ahove, the Note Holder will siill have the right to do so if I am in default at 2 later time.

(E) Payment of Note Halder’s Costs and Expenses

If the Note Holder has required me to pay immediately in full 25 d=scribed above, the Note Holder will have the right
to be paid back by me for al! of its costs and expenses in enforcing this Note to the extent not prohibited by applicable law.
These cxpenses include, for example, reasonable attomeys® fees.

8. GIVING OF NOTICES

Unless applicable faw requires a different method, any notice that must be given to me under this Note will be given by
delivering it or by mailing it by first class mail to me at the Property Address above or at a different address if I give the
Note Holder a notice of my different address.

Unless the Notc Holder requires a difforcnt method, any notice that must he given to the Note Holder under this Note
will be given by mailing it by first elass mail io the Note Holder at the addtess stated in Sectiop 3(A) above or at a different
address if T am given a notice of that differemt address.

9. OBLIGATIONS OF PERSONS UNDER THIS NOTE

If more than one person sigos this Note, each person is fully end personally obligated to keep all the promises made in
this Note, including the promise to pay the full amount owed. Any person who is & guarantor, surety, or endorser of this
Note is also obligated 10 do thesc dhings. Ay persoa who takes over these obligations, including the obligations of &
guarantor, surety, or endorser of this Note, is also obligated to keep all the promises made in this Note. The Note Holder
may enforce its rights under this Note against cach person individually or against all of us together. This means thas any one
of us may be required 10 pay all the amounts owed nuder this Note.

10.WATIVERS

I and any other person who has oblipations under this Now waive the dghts of Presentment and Notice of Dishonor.
“Presentment” mezns the right o require the Note Holder 0 demand payment of amounts due. “Notice of Dishonor” means
the right fo require the Note Holder to give notice to other persons that amouals duc have not been paid.

11.SECURED NOTE

In addition 1o the protections given to the Note Holder under this Note, a Morigage, Deed of Trust, ar Security Deed
{the "Security Instrumsnt”), dated the same date a5 this Note, proteers the Noic Holder from possible losses that might resait
if T do oot keep the promises that I make in this Note. That Security Instrument describes how and under what conditians 1
tfn;y be required to make immediate payroent in full of al] amounts T owe under this Note. Some of these conditions read as
ollows:

Trnansfer of the Property or a Beneficial Interest in Borrower. As used in this Section IR, "Interes in
the Property” means any legal or beneficial interest in the Propexty, including, tat oot limited 10, those
beneficial interests transferred in a bond for deed, comtract for deed, installment sales contract Of escrOow
agreement, the intent of which is the tansfer of title by Borrower at a future date 1o & purchaser.

If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower is
not 3 patural person and a bencficial interest in Borrower is sold or uansferred) without Lender's prior wricen
consent, Lender may require immediate payment in full of all sums secured by this Security Instrument.
However, this option shall mot be exercised by Lender if such exzmeise is prohibited by Applicable Law.
Lender also shall not exaise this option if: {2) Borrower causs to be submificd to Lender informpation
required by Lender to evaluate the intended tramsferee as if & new Joan were being mads to the transferce; and
(b) Lender reasonably determines that Lender's secaurity will not be inspaired by the loan assumption sud that
the nisk of 2 breach of any covenant or agreement in this Security fnstrument is acceptabie to Lender.

F754168 ooos) .
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EXHIBIT A

To the cxiemt permiusd by Applicshie Law, Lender may charge # reasomable fee a5 a oondition o
Tender’s coment to (he Joan assumption. Lender also mmy require the trassferee to elgn an assumption
agreement thed in aereptable o Lender and that obligates the tunsferes to keaep al the prornises and agrecments
made in the Note and in this Security Instrvment. Bormower will contine o be abligated under the Note and
this Security Insrument unless Lender releases Bommower in writing.

If Lender exercises the option o require immediate paymens io fall, Leuder shall give Barmower notice of
arcaderatiom. The notice shdll provide a perind of not lew (hen 30 days from the date the nitice is giwe in
pecordpoee with Setion 15 within which Barrower oust pry all s secured by this Secarity Instinoment. 1
Rorrower falls 0 pay these cems prior 1o the expiration of this period, Lender may invoke any remedics
parmitted by this Security Instrwoent without further ootice of demang on Bormower,

WITNESS THE HANINS) AND SEAL(S) OF THE UNDERSIGNED,

A@%/ (Seal) (seal)

U o -Hiwrcrser -Bormower
CUET HOGBRE
(Seal) (Beal)
-Boroowes ~EuTOREr
pav TO THE QRDER OF (Seal) (Scah
Deutsete Bank Trust Compeny BencaS s IRHE p—
WITHOUT RECOURSE e

Residzntial Funding Company, LG

m%%

Jidy Fandf, Vice President
(Seal) (Seal)
-Brraws -Bomows
[Sign Original Onty]
oy tothe Onlarell

Withow Reconss
Dostscie Baok Tre Anaios
As Tresice, By Nationsr e
As Successe Serviow Te Auraon Losa bervies LLE,
Aj.Successor Setvioon To Kegidential Feading

TIBER
JDOaE Page B el 8 Stermon Starg,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON C/A NO: 2019-CP-10-04503

Deutsche Bank Trust Company Americas, as PLAINTIFF’'S RETURN TO DEFENDANT’S
Trustee for Residential Accredit Loans, Inc., MOTION TO RECONSIDER
Pass-Through Certificates 2007-QH2,

PLAINTIFF,
VS.

Ashley Johnson Beshara as Trustee of
Revocable Trust Agreement for 2235
Shoreline Drive originally dated the 3rd day
of March, 2010; Shoreline Farms Community
Association, Inc.; Wells Fargo Bank, N.A;
and Cadle Rock Joint Venture, L.P., an Ohio
limited partnership,

DEFENDANTS.

Deutsche Bank Trust Company Americas, as Trustee for Residential Accredit Loans, Inc., Pass-
Through Certificates 2007-QH2 (“Plaintiff”), by and through its undersigned attorneys, hereby responds to

the Motion to Reconsider (“Motion”) filed by Ashley Johnson Beshara as Trustee of Revocable Trust

Agreement for 2235 Shoreline Drive originally dated the 3rd day of March, 2010 (“Defendant Trustee™)

pursuant to Rule 59(e), of the South Carolina Rules of Civil Procedure (SCRCP). Defendant Trustee asks
the Court to reconsider its Order Denying the Motion to Dismiss filed by Defendant Trustee. However,
Defendant Trustee fails to set forth any fact or principle of law that the Court overlooked in its determination
that Plaintiff’s Complaint should not be dismissed. Plaintiff respectfully requests that the Motion be denied
without conducting a hearing based on the following determinative arguments raised by Plaintiff in
response to the Motion to Dismiss:

First, Plaintiff satisfied its obligations pursuant to the 2011-05-02-01 S.C. Supreme Court
Administrative Order. The Administrative Order provides that “[i]n all foreclosure actions filed after May
9, 2011, the Mortgagee’s attorney shall serve on the mortgagor, along with the summons and complaint,
a notice of the Mortgagor’s right to foreclosure intervention.” Administrative Order of the Supreme Court
of South Carolina, Re: Mortgage Foreclosure Actions, No.2011-05-02-01 (May 2, 2011) (emphasis
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added). The mortgagors are not party defendants in this action and are therefore not entitled to service of
the pleadings. Concomitantly, the Administrative Order does not create a requirement to serve non-parties
with the initial pleadings, but instead requires defendant mortgagors to be served with a notice of
foreclosure intervention. Plaintiff satisfied its obligation under the Administrative Order to include a notice
of foreclosure intervention with the pleadings on all parties entitled to service of same.

Second, a dismissal under Rule 40(j), SCRCP does not constitute a final judgment on the merits
for purposes of collateral estoppel. Defendant Trustee misreads Rules 40 and 41, SCRCP, and cannot point
to any authority standing for the proposition that striking a case from the active roster constitutes a final
judgment on the merits. “Under the doctrine of collateral estoppel, once a final judgment on the merits has
been reached in a prior claim, the relitigation of those issues actually and necessarily litigated and
determined in the first suit are precluded as to the parties and their privies in any subsequent action based
upon a different claim.” Richburg v. Baughman, 290 S.C. 431, 434, 351 S.E.2d 164, 166 (1986). “A party
may assert nonmutual collateral estoppel to preclude relitigation of a previously litigated issue unless the
party sought to be precluded did not have a full and fair opportunity to litigate the issue in the first
proceeding, or unless other circumstances justify providing the party an opportunity to relitigate the issue.”
Wade v. Berkeley County, 330 S.C. 311, 317, 498 S.E.2d 684, 687 (Ct. App. 1998). “It is fundamental that
a voluntary dismissal or nonsuit brings about the same situation or result as if no suit had been brought.”
Allen v. Southern Ry. Co., 218 S.C. 291, 298, 62 S.E.2d 507, 511 (1950). While there is a basis to consider
a case stricken pursuant to Rule 40(j), SCRCP as the equivalent of being dismissed, such a dismissal would
necessarily be without prejudice. See Goodwin v. Landquest Development, LLC, 414 S.C. 623, 779 S.E.2d
826 (Ct. App. 2015) (finding a case stricken under 40(j) due to bankruptcy is not a dismissal and does not
trigger the tolling provision of the rule).

Third, Plaintiff has named all necessary parties under Rule 19, SCRCP and as such the Court
correctly determined that dismissal under Rule 12(b)(7), SCRCP was unwarranted. “It shall not be
necessary to make a mortgagor who has conveyed to another the mortgaged premises a party to any action
for foreclosure when no judgment for a deficiency is demanded.” S.C. Code Ann. § 29-3-620. Plaintiff is
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not seeking a deficiency judgment and the mortgagors no longer possess a legal interest in the subject real
property. Accordingly, the mortgagors are not necessary parties under the deficiency statute and Rule 19,
SCRCP.

Finally, a trial judge is not required to conduct a hearing on a motion under Rule 59(e), SCRP.
“Under Rule 59(f), SCRCP, a Rule 59(e) motion may be heard in the discretion of the court and be
determined on the briefs filed by the parties without oral argument.” Pollard v. County of Florence, 314
S.C. 397, 444 S.E.2d 534 (Ct. App. 1994). For these reasons, Plaintiff asks that the Motion be denied

without hearing. The facts of this case and the applicable law compel that result.

Respectfully submitted,

FINKEL LAW FIRM LLC

/S/Magalie A. Creech (S.C. Bar 78855)
Post Office Box 41489

Charleston, South Carolina 29423
Telephone: (843) 577-5460
Facsimile: (866) 800-7954
mcreech@finkellaw.com

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON C/A NO: 2019-CP-10-04503

Deutsche Bank Trust Company Americas, as PLAINTIFF’S RETURN TO MOTION TO
Trustee for Residential Accredit Loans, Inc., INTERVENE
Pass-Through Certificates 2007-QH2,

PLAINTIFF,
VS.

Ashley Johnson Beshara as Trustee of
Revocable Trust Agreement for 2235
Shoreline Drive originally dated the 3rd day
of March, 2010; Shoreline Farms Community
Association, Inc.; Wells Fargo Bank, N.A;
and Cadle Rock Joint Venture, L.P., an Ohio
limited partnership,

DEFENDANTS.

Deutsche Bank Trust Company Americas, as Trustee for Residential Accredit Loans, Inc., Pass-
Through Certificates 2007-QH2 (“Plaintiff”’), by and through its undersigned attorneys, hereby responds to
the Motion to Intervene filed Curtis and Julie Rogers (“Mortgagors™). The Motion should be denied
because the Mortgagors are not necessary parties to this foreclosure action and complete relief can be
afforded among the parties currently joined to the proceeding. Specifically, the Mortgagors no longer
possess a legal interest in the subject property, the disposition of the foreclosure without the Mortgagors’
intervention does not impede or impair their ability to cure the default in mortgage payments, and their
interests are adequately represented by the Trustee to whom they conveyed the subject property.

BACKGROUND

On January 12, 2007, Curt Rogers (“Borrower”) executed and delivered a promissory note in the
amount of $1,500,000.00 in favor of Homecomings Financial, LLC (F/K/A Homecomings Financial
Network, Inc.). (Compl. §6). To secure the payment of said note, Borrower and Julie J. Rogers (together,
“Mortgagors™) executed a mortgage against real property described as 2235 Shoreline Drive, Johns Island,
Charleston County, South Carolina 29455 (the “Property”) to Mortgage Electronic Registration Systems,
Inc. as nominee for Homecomings Financial, LLC (F/K/A Homecomings Financial Network, Inc.).
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(Compl. 1 7). The mortgage was recorded January 24, 2007 in the Charleston County Register of Deeds
Office in Book B613 at Page 844. (Compl. §8). On September 8, 2009, Mortgage Electronic Registration
Systems, Inc. as nominee for Homecomings Financial, LLC (F/K/A Homecomings Financial Network,
Inc.) assigned the subject mortgage to Aurora Loan Services LLC (“Plaintiff”), by virtue of an assignment
of mortgage recorded September 15, 2009 in Book 0081 at Page 058. (Compl. § 10(a)). Thereafter, the
mortgage was assigned from Aurora Loan Services LLC to Plaintiff by assignment dated March 31, 2014
and recorded April 14, 2014 in Book 0398 at Page 768. (Compl. § 10(b)).

After a series of conveyances from the Mortgagors beginning on July 18, 2007, the subject property
was ultimately transferred from 2235 Shoreline Drive, LLC to Ashley Johnson Beshara as Trustee of
Revocable Trust Agreement for 2235 Shoreline Drive originally dated the 3rd day of March, 2010

(“Defendant Trustee”), by deed dated March 3, 2010 and recorded August 9, 2010 in Book 0137 at Page

344. (Compl. 1 11(a)-(f)).

After Mortgagors defaulted on their payment obligations, Plaintiff provided Defendants with the
required notices and declared the entire balance due and payable with the filing of the instant foreclosure
action. As of September 1, 2009, there is an unpaid principal balance of $1,608,085.44, together with
interest from August, 1, 2009, escrow advances, late fees, the costs and disbursements of this action, and
attorneys’ fees due and owing under the note and mortgage. (Compl. § 14). Plaintiff did not demand a
deficiency judgment in the event the sale of the subject property does not yield a sum sufficient to satisfy
the debt due under the note and mortgage. (Compl. { 16).

Defendant Trustee was personally served with the Summons, Complaint, and Notice of Foreclosure
Intervention on September 21, 2019, and filed a Motion to Dismiss on October 18, 2019. Plaintiff filed a
Certification of Non-Compliance with the Administrative Order on January 21, 2020. On June 12, 2020,
Mortgagors filed the instant Motion to Intervene, including a proposed Answer as an exhibit. This Court
denied the Defendant Trustee’s Motion to Dismiss which argued, among other reasons, that this foreclosure
should be dismissed for failure to name the Mortgagors as party defendants. On July 8, 2020, Defendant
Trustee filed an Answer and Counterclaim.
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STANDARD

Rule 24 provides that “[u]pon timely application, anyone shall be permitted to intervene in an
action: (1) when a statute confers an unconditional right to intervene; or (2) when the applicant claims an
interest relating to the property or transaction which is the subject of the action and he is so situated that the
disposition of the action may as a practical matter impair or impede his ability to protect that interest, unless
the applicant’s interest is adequately represented by existing parties. Rule 24, SRCP. “A party seeking
intervention under Rule 24(a)(2) must: (1) establish timely application; (2) assert an interest relating to the
property or transaction which is the subject of the action; (3) demonstrate that it is in a position such that
without intervention, disposition of the action may impair or impede its ability to protect that interest; and
(4) demonstrate that its interest is inadequately represented by other parties.” Ken’s Cabana, LLC v.
Flemington Props., LLC (Ex Parte Horry County State Bank), 361 S.C. 503, 507, 604 S.E.2d 723, 725 (Ct.
App. 2004; see also Ex Parte Reichlyn, 310 S.C. 495, 427 S.E.2d 661 (1993). The burden of demonstrating
the inadequacy of representation afforded by existing parties is on the applicant. Ken’s Cabana at 508, 604
S.E.2d at 725. This burden may be satisfied by showing that the representation of the applicant’s interest
“may be inadequate.” Id.

The adequacy of representation has been described to fall into one of three categories: (1) cases
where the interest of the absentee is not represented at all or where all existing parties are adverse to him;
(2) cases where the interest of the absentee is identical with that of an existing party or there is a party
charged by law with representing the absentee’s interest; and (3) cases where the interests of the absentee
and the party sought to represent him are different, though similar. See Ken’s Cabana at 509-510, 604
S.E.2d at 726, citing 7C Charles A. Wright, Arthur R. Miller & Mary K. Kane, Federal Practice and
Procedure § 1909, at 318-49 (2d ed. 1986). This second category of cases includes actions “where an
executor, administrator, trustee or other formal fiduciary represents the interest of the absent party.” Ken’s

Cabana at 509-510, 604 S.E.2d at 726.

30f6

Record Appendix 001078

€051700TdO6T0Z#ASYD - SYITd NOININOD - NOLSITIVHI - INd SS°T 60 INC 020¢ - d3TId AT1VIINOHLO3 13



ARGUMENT

A. Mortgagors have failed to demonstrate their interest is not adequately represented
by Defendant Trustee.

Here, the property is held by a trust and the Defendant Trustee was personally served with the
Summons, Complaint, and Notice of Foreclosure Intervention. As a trustee, she owes a fiduciary duty to
her beneficiaries, i.e. the Mortgagors, to apprise them of legal action concerning the property. The South
Carolina Trust Code describes the duties of trustees and mandates that a trustee “shall administer the trust
in good faith, in accordance with its terms and purposes and the interests of the beneficiaries ....” S.C. Code
Ann. § 62-7-801 (Supp. 2018). The Code also imposes a duty of loyalty on the Trustee. S.C. Code Ann. §
62-7-802(a) (Supp. 2018) (“A trustee shall administer the trust solely in the interests of the beneficiaries.”).
Where, as here, a trust has two or more beneficiaries, the duty of loyalty includes a duty to “act impartially
in investing, managing, and distributing the trust property, giving due regard to the beneficiaries’ respective
interests.” S.C. Code Ann. § 62-7-803 (Supp. 2018). The Code also incorporates the common law of trusts
and principles of equity to the extent they supplement its provisions. S.C. Code Ann. 8 62-7-106 (Supp.
2018).

In Ken’s Cabana, the Court of Appeals affirmed the denial of a bank’s motion to intervene in an
action to terminate an easement held by a mortgagor on property against which the bank held a mortgage.
See Ken’s Cabana at 513, 604 S.E.2d at 728. The Court found that the bank offered nothing to show that
the mortgagor’s representation and vigorous defense against the termination of the easement was
inadequate. Id. The denial of the bank’s motion to intervene was upheld because the mortgagor shared the
same interest and objective as the bank, and sought the same outcome. Id.

Similarly here, Defendant Trustee has filed an Answer and Counterclaim which alleges that
Plaintiff made negligent misrepresentations regarding its standing to foreclose the subject mortgage and
right to collect payments under the subject note. The Answer also demands a jury trial, generally denies
the Complaint allegations, and asserts affirmative defenses. The proposed Answer offered by the

Mortgagors includes affirmative defenses identical to those raised in the Defendant Trustee’s Answer, and

4 of 6

Record Appendix 001079

€051700TdO6T0Z#ASYD - SYITd NOININOD - NOLSITIVHI - INd SS°T 60 INC 020¢ - d3TId AT1VIINOHLO3 13



also generally denies the allegations of the Complaint. A comparison of the two pleadings clearly
demonstrates that the Mortgagors interests are represented by the Defendant Trustee; indeed, the Defendant
Trustee makes the very same allegations as the Mortgagors propose, and goes even further to assert
counterclaims.  Given the fiduciary relationship between the Defendant Trustee and Mortgagors,
intervention is simply unwarranted. It is apparent that the Mortgagors’ interests are represented by
Defendant Trustee, to whom they elected to convey title to the subject property and hold in trust. The
Motion to Intervene is devoid of any explanation why Defendant Trustee is not in a position to adequately
represent the Mortgagors and uphold her fiduciary responsibilities. Based on the Answer filed by
Defendant Trustee, it is difficult to imagine how the Mortgagors could make such an argument.

B. Mortgagors are not necessary parties.

“It shall not be necessary to make a mortgagor who has conveyed to another the mortgaged
premises a party to any action for foreclosure when no judgment for a deficiency is demanded.” S.C. Code
Ann. § 29-3-620. Rule 19, SCRCP further provides that a person shall be joined as a party in an action if
(1) in his absence complete relief cannot be accorded among those already parties, or (2) he claims an
interest relating to the subject of the action and is so situated that the disposition of the action in his absence
may (i) as a practical matter impair or impede his ability to protect that interest or (ii) leave any of the
persons already parties subject to a substantial risk of incurring double, multiple, or otherwise inconsistent
obligations by reason of his claimed interest. See Rule 19(a), SCRCP.

Plaintiff has not named the Mortgagors as party defendants because it is not seeking a deficiency
judgment and they no longer hold title to the subject property. Complete relief can be accorded in the
absence of the Mortgagors as party defendants because they no longer have any interest in the subject
property. Plaintiff’s foreclosure action is in rem, and Defendant’s argument that the Mortgagors are
necessary parties under the applicable South Carolina statutes and Rules of Procedure is patently without

merit. Plaintiff has named all necessary parties to this foreclosure; therefore, the Motion should be denied.
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CONCLUSION

The Mortgagors are not necessary parties to this foreclosure, and have failed to show that their

designated Trustee does not adequately represent their interest. As such, the Motion to Intervene should be

denied.

Respectfully submitted,

FINKEL LAW FIRM LLC

/S/Magalie A. Creech (S.C. Bar 78855)
Post Office Box 41489

Charleston, South Carolina 29423
Telephone: (843) 577-5460
Facsimile: (866) 800-7954
mcreech@finkellaw.com

Attorneys for Plaintiff

6 of 6

Record Appendix 001081

€051700TdO6T0Z#ASYD - SYITd NOININOD - NOLSITIVHI - INd SS°T 60 INC 020¢ - d3TId AT1VIINOHLO3 13



IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

RECEIVE])

APPEAL FROM CHARLESTON COUNTY May 152025

Court of Common Pleas
The Honorable Kiristi F. Curtis, Circuit Court Judge SC CGU[T Of Appeals

Case No. 2019-CP-10-4503
Appellate Case No. 2023-001844

Deutsche Bank Trust Company Americas, as Trustee for Residential Accredit
Loans Inc., Pass-Through Certificates 2007 QH2...........ccoviiiiiiiiiiiiiiieaenn. Respondent,

V.

Ashley Johnson Beshara as Trustee of the Revocable Trust Agreement for 2235
Shoreline Drive originally dated the 3rd day of March 2010; Shoreline Farms
Community Association, Inc.; Wells Fargo Bank, N.A.; Cadle Rock Joint Venture,
L. P. an Ohio Limited Partnership, Curtis Rogers and Julie Rogers, Defendants,

Of whom Curtis Rogers, Julie Rogers and Ashley Johnson Beshera as Trustee of the
Revocable Trust Agreement for 2235 Shoreline Drive originally dated 34d day of
March 2010 are the ........o.ieiniiii e Appellants,

AND

Ashley Johnson Beshara as Trustee of the Revocable Trust Agreement for 2235
Shoreline Drive originally dated the 3rd day of March 2010, Third-Party Plaintiff,

V.
Nationstar Mortgage, LLC,..........o.iuiiiiiiicec e Respondent.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Appendix to the Record on Appeal contains all
materials proposed to be included by the parties in their designations of matter to be included
and/or cited in Appellant’s Initial Brief and not any other material.

May 15, 2025, THE LAW OFFICE OF
DAVID CONOR KEYS, LLC
s/ D. Conor Keys
D. Conor Keys 100148
P.O. Box 14225
Charleston, SC 29422
Phone: 843-906-3998
conor@dconorkeyslaw.com
Attorney for Appellant
Ashley Johnson Beshara as Trustee






