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STATEMENT OF ISSUES ON APPEAL

1. Did the Panel Improperly Defer to DNR's Interpretation of a Statute that DNR Is

Not Charged with Administering?

2. Did the Panel Fail to Conduct De Novo Review of the Scope of the PB License Sub-
Classification under § 40-11-410(5)(f) and Fail to Determine Whether DNR's

Decision Was Contrary to Law?

3. Did the Panel Apply an Incomplete Standard of Review?

4. Did the Panel Err by Overruling the CPO’s Decision that Paragon Holds the Proper
Licenses to Perform the Project, under the plain meaning of § 40-11-410(5)(f), and

was the lowest responsive and responsible bidder?

STATEMENT OF THE CASE

This matter arises from a public construction procurement by the South Carolina
Department of Natural Resources (“DNR”) for the Beaufort-Waddell Mariculture Maturation
Ponds Maintenance project (Project No. P24-6052-PG).

DNR issued a solicitation for the Project on August 12, 2025. Bids were opened on
September 23, 2025. Paragon Inc. of South Carolina, LLC d/b/a Paragon Builders (Paragon)
submitted the apparent low responsive bid. On October 17, 2025, DNR issued a written
determination finding Paragon non-responsible on the grounds that it lacked the contractor license
subclassification DNR deemed necessary to perform the predominant portion of the Project’s
work. (R. 800). DNR posted a Notice of Intent to Award to Haren Construction Co., Inc., the

second-lowest bidder, on October 20, 2025. (R. 801).
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On October 27, 2025, Paragon timely filed a Notice of Intent to Protest. (R. 802-808). On
November 4, 2025, Paragon filed its Formal Protest with the Chief Procurement Officer for
Construction (“CPO”), asserting that DNR had misapplied the applicable contractor licensing
statutes and that Paragon’s Plumbing (PB) subclassification was sufficient to qualify it as the sole
prime contractor for the Project. (R. 809-846).

On November 19, 2025, the CPO sustained Paragon’s protest. (R. 1-61). The CPO
concluded that the Project’s scope of work fell within Paragon’s PB subclassification, that the
name discrepancy between “Paragon Inc. of South Carolina, LLC” and “Paragon Builders” was a
minor informality, and that DNR’s non-responsibility determination was not adequately supported.
The CPO remanded the matter to DNR with instructions to proceed in accordance with the
Procurement Code. (R. 1-61).

Haren Construction Co., Inc. timely appealed the CPO’s decision to the South Carolina
Procurement Review Panel. The appeal was resolved on the written record. On March 13, 2026,
the Panel issued its Order reversing the CPO’s decision and reinstating DNR’s non-responsibility
determination. (R. 62-76). The Panel concluded that, applying a deferential standard of review,
DNR’s selection of the Water and Sewer Lines (WL) subclassification was not clearly erroneous,
arbitrary, capricious, or contrary to law, and that the engineer’s cost estimate provided a rational
evidentiary basis for DNR’s eighty-percent WL allocation.

On March 23, 2026, both Paragon and the CPO filed Motions to Reconsider. (R. 120-128;
129-136). DNR also filed a post-order motion raising procedural and scope-of-review arguments.
The Motions to Reconsider raised three principal legal errors: (1) the Panel improperly deferred to
DNR’s interpretation of a contractor licensing statute that DNR does not administer; (2) the Panel

failed to conduct a genuinely de novo review of the scope of the PB subclassification under § 40-





11-410(5)(f); and (3) the Panel applied an incomplete standard of review by omitting the “contrary
to law” prong of the applicable statutory standard.

On April 6, 2026, the Panel issued its Order Denying Motions to Reconsider, leaving the March
Order unchanged. (R. 77-79). The Panel maintained that it had conducted de novo review and had
independently determined that the governing statutes did not compel a single license
subclassification as a matter of law, and that DNR’s selection among legally permissible
subclassifications was not contrary to law.

Paragon and the CPO have each filed Notices of Appeal with this Court challenging both
the March Order and the April Order. (R. 847-870; 871-892). DNR has filed a cross-appeal. (R.
893-915).

Paragon thereafter moved before the Panel for a stay of the Orders pending appeal. (R.
162-195). On April 14, 2026, the Panel denied the stay, concluding that appellate jurisdiction
would be preserved even if DNR proceeded with contract award. (R. 80-81).

On April 22, 2026, Paragon filed a Motion for Stay in this Court and request for Expedited
Briefing Schedule, (R. 304-506). On April 27, 2026, SCDNR filed a Response in Opposition to
Paragon’s Motion for Stay and also filed a Motion to Dismiss the Appeal. (R. 507-516; 517-651).

On April 30, 2026, Haren filed a Return to Paragon’s Motion for Stay. (R. 652-667). On
May 1, 2026, the CPO filed a Response to Paragon’s Motion to Stay. (R. 668-671). On May 5,
2026, the CPO filed a Return to DNR’s Motion to Dismiss. (R. 672-681). On May 7, 2026, Paragon
filed a Response in Support of the Motion to Stay. (R. 683-736).

On May 20, 2026, this Court issued an Order denying the Motion to Dismiss and granting
the motion to stay and entered an expedited briefing schedule, (R. 82-84). Haren thereafter filed a

Petition to the full Court for review of the May 20, 2026, Order. (R. 737-763). SCDNR filed a





Return to the Petition on June 1, 2026, (R. 764-769), and Paragon filed its Return on June 8, 2026.

(R. 770-769). Haren filed its Reply on June 10, 2026. (R.780-791). The Petition is pending.

STANDARD OF REVIEW

Under Section 1-23-380, SC Code the review must be confined to the administrative

record. The court may not substitute its judgment for the judgment of the agency as to the weight
of the evidence on questions of fact. The court may affirm the decision of the agency or remand
the case for further proceedings. The court may reverse or modify the decision if substantial rights
of the appellant have been prejudiced because the administrative findings, inferences, conclusions,
or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantial evidence on the

whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or clearly unwarranted

exercise

FACTS
A. The Project

This project involves rehabilitation and maintenance work at DNR’s marine fish hatchery in

Bluffton, South Carolina. The scope of work includes:

* Replacement of the main line piping network from an elevated holding tower to
mariculture ponds (water distribution system);

* Electrical network replacement;

» Rehabilitation of the concrete water tower (cleaning, coating, and pipe replacement);
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* Replacement of concrete outlet structures in ponds;

* Replacement of pond liners; and

» Associated minor grading.

The piping work involves water distribution to non-potable mariculture (fish farming) ponds
entirely within DNR’s property lines. No buildings are being constructed or renovated as part of
this project.

The facility operates by pumping seawater into an elevated concrete tower from which
water is released, by a series of valves, to flow by gravity to several in-ground ponds via a
network of underground pipes and valves ranging from 8" to 12” in diameter. The seawater is
held in the ponds for fish production and then drained into concrete outlet structures where fish

are harvested. The drained seawater is discharged into a drainage ditch and returned to the

saltmarsh.

B. Paragon’s Licenses

Paragon holds two active South Carolina contractor licenses:

1. General Contractor License CLG.100190

* Classifications: Building-BD5, Nonstructural Renovation-NRS5
*  Group Limitation: Group #5 (Unlimited)
» Expiration: October 31, 2026

2. Mechanical Contractor License CLM.111292

» Classifications: Packaged Equipment-PK5, Plumbing-PBS5, Electrical-EL5
*  Group Limitation: Group #5 (Unlimited)
» Expiration: October 31, 2027

Both licenses are held in the name “Paragon Builders,” which is the trade name of Paragon

Inc. of South Carolina, LLC, as confirmed by the license application (DOC 165) submitted to LLR





identifying “Paragon Inc. of South Carolina, LLC” as the Licensee/Legal Name and ‘“Paragon

Builders” as the Doing Business As (DBA) name.

C. The Department’s Initial Determination

On October 17,2025, DNR issued a written determination finding Paragon non-responsible
based on two grounds. (R. 800).

First, DNR concluded that Paragon’s Plumbing license (PB5) did not cover the water
distribution work because the project involved “yard piping” on private property, and that Paragon
did not hold the Water and Sewer Lines (WL) subclassification DNR deemed necessary. DNR
cited the engineer of record’s opinion of cost and determined that eighty percent of the project cost
required WL licensure, based on which Paragon lacked the license coverage necessary to serve as
sole prime contractor under S.C. Code Ann. § 40-11-340.

Second, DNR noted that Paragon’s bid was submitted under the name “Paragon Inc. of
South Carolina, LLC” while the contractor license in the LLR database appeared under the name
“Paragon Builders,” and cited S.C. Code Ann. § 40-11-370(B), which prohibits engaging in
construction under a name other than the exact name appearing on the license.

In reaching its determination, DNR had contacted personnel associated with the
Contractor’s Licensing Board within LLR, the agency responsible for administering Title 40’s
contractor licensing provisions. LLR staff declined to provide a classification determination and
advised that licensing questions should be directed to the local building official responsible for

reviewing the Project’s plans.

D. The CPO’s Decision





On November 19, 2025, the CPO sustained Paragon’s protest. (R. 1-61). On the core
licensing question, the CPO conducted an independent review of the statutory text of both the WL
subclassification under § 40-11-410(3)(c) and the PB subclassification under § 40-11-410(5)(f).
The CPO concluded that “[n]either WL License nor the PB License appears to contemplate water
and drainage line work of the type on this project.” Specifically, the CPO observed that “[n]either
expressly excludes such work and both incorporate language that seems to include such work™ and
therefore “finds that the language of both allow the licensee to do the water supply tank and line
work of this project as well as the drainage line work.”

The CPO recognized that the WL subclassification’s primary focus is public utility water
and sewer service lines within the utility right-of-way or easement, while the PB
subclassification’s primary focus is water and sewer service to commercial, residential, and other
facilities within property lines. The CPO concluded that neither statute expressly excluded the
specialized mariculture infrastructure at issue, and that a plumbing licensee may perform water
supply tank and line work within property lines.

Regarding the WL subclassification, the CPO noted that while its primary focus is public
utility water and sewer service, it “does not preclude water line work on property that is not within
the right-of-way unless it is a service line to a residential structure,” and that this project does not
involve a residential structure.

On the business name issue, the CPO found that the discrepancy between the legal name
and trade name was a minor informality and did not affect Paragon’s responsibility. The CPO
observed that “Paragon Inc. of South Carolina, LLC, does appear on Paragon’s license application
as its legal name and Paragon Builders as its trade name” and that Paragon had provided its license

number with its bid, clearly identifying it as Paragon Builders. The CPO concluded that “[a]t the





most, Paragon’s bidding in its legal name rather than its trade name as it appears on its license is
a minor informality per Section 11-35-1520(13).”

The CPO also noted that the Contractors Licensing Board staff had advised the CPO that
engaging in construction under the legal entity name rather than the trade name as displayed on
the license certificate is “a minor infraction not affecting a contractor’s ability to perform the
work.”

The CPO granted the protest and remanded the matter to DNR to proceed in accordance
with the Procurement Code.

E. The Panel’s Decision

Haren appealed the CPO’s decision to the Procurement Review Panel. On March 13, 2026,
the Panel issued its Order reversing the CPO’s decision and reinstating DNR’s non-responsibility
determination. (R. 62-76) (‘“Panel Order”).

The Panel acknowledged that it was conducting de novo review but framed the dispositive
question as whether “DNR’s non-responsibility determination was clearly erroneous, arbitrary,
capricious, or contrary to law under S.C. Code Ann. § 11-35-2410(A).”

On the licensing issue, the Panel concluded that “[t]he contractor license subclassifications
identified in § 40-11-410 describe broad categories of construction work and do not, as applied to
this mariculture infrastructure, compel a single classification as a matter of law.” The Panel found
that the Project’s piping components “resemble work typically performed under a PB
subclassification” but that DNR had reasonably determined that the Project concerns a broader
water distribution system appropriately classified under WL.

The Panel invoked the deference principles of Kiawah Development Partners Il v. S.C.

Dep't of Health & Envtl. Control, 411 S.C. 16, 33, 766 S.E.2d 707, 717 (2014), concluding that





“deference is warranted where the dispute concerns the technical application of licensing
categories to specialized mariculture infrastructure” and that “DNR possesses the expertise
necessary to evaluate the technical nature of the Project’s intake and distribution systems.”

The Panel held that “[t]he mere possibility that the PB subclassification could have been
selected does not render DNR’s actual determination clearly erroneous under § 11-35-2410(A)”
and that “the relevant inquiry is not whether the Panel would have selected the same classification,
but whether DNR’s determination had a rational basis.”

The Panel also found that the engineer’s cost estimate, which allocated eighty percent of
project costs to work requiring WL licensure, provided a rational evidentiary basis for DNR’s
determination, notwithstanding that Paragon had submitted a different percentage allocation
without a competing engineering estimate.

As to the name-discrepancy issue, the Panel noted that the administrative record included
license applications identifying “Paragon Inc. of South Carolina, LLC” as the legal name and
“Paragon Builders” as the DBA name, and that the Panel therefore did not “treat the name variation
as affecting bidder responsibility.”

On March 23, 2026, Paragon and the CPO each filed Motions to Reconsider raising three
principal legal errors: (1) that the Panel improperly deferred to DNR’s interpretation of a contractor
licensing statute that DNR does not administer; (2) that the Panel failed to conduct a genuinely de
novo review of the scope of the PB subclassification under § 40-11-410(5)(f); and (3) that the
Panel applied an incomplete standard of review by omitting the “contrary to law” prong of the
applicable statutory standard.

On April 6, 2026, the Panel issued its Order Denying Motions to Reconsider, leaving the

March Order unchanged. (R. 77-79). The Panel maintained that it had conducted de novo review





and had independently determined that the governing statutes did not compel a single license
subclassification as a matter of law, and that DNR’s selection among legally permissible

subclassifications was not contrary to law.

ARGUMENT

L The Panel Improperly Deferred to DNR's Interpretation of a Statute That DNR Is
Not Charged with Administering.

The Panel improperly deferred to DNR's interpretation of a statute that it does not
administer. Under the deference doctrine, a court may defer to an agency's interpretation of an
ambiguous statute, but only if the agency is charged with administering the statute. As the South
Carolina Supreme Court has held, "our deference doctrine provides that courts defer to an
administrative agency's interpretations with respect to the statutes entrusted to its administration

m

or its own regulations 'unless there is a compelling reason to differ."" Kiawah Dev. Partners, I v.

S.C. Dep't of Health & Envt'l Ctrl., 411 S.C. 16, 34, 766 S.E.2d 707, 718 (2014); Barton v. S.C.
Dep't of Prob. Parole & Pardon Servs., 404 S.C. 395, 415, 745 S.E.2d 110, 121 (2013) ("The
construction of a statute by the agency charged with its administration will be accorded the most
respectful consideration").

The rationale for the deference doctrine rests on agency expertise. An administering
agency's officers are "masters of the subject." Kiawah Dev. Partners, 411 S.C. at 34, 766 S.E.2d
at 718. "Not unfrequently they are the draftsmen of the laws they are . . . called upon to interpret."
Id. Such agencies are often "considered the expert designated by the legislature to make policy
determinations" regarding the statute. See S.C. Energy Users Comm. v. S.C. Pub. Serv. Comm'n,

388 S.C. 486, 697 S.E.2d 587 (2010).
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Here, while DNR is an expert on natural resources, it is neither a "master of the subject" of
contractor licensing, nor did it help draft the contractor licensing laws. The General Assembly
charged the Contractors' Licensing Board — not DNR — with "the administration and
enforcement of this chapter[.]" S.C. Code Ann. § 40-11-10. The Board is "the state authority
responsible for enforcing the provisions set forth in the Contractor's Licensing Act," and the Panel
has historically given it deference when it has spoken on an issue. Protest of Roofco, Case Nos.
2000-14 and -14(II). The Board has not, however, issued any interpretation regarding the scope of
the PB classification as applied to the work at issue here. It is worth noting that the Board meets
only quarterly, and given the time-sensitive nature of most state construction projects, waiting for
the Board to convene to receive guidance is often impractical.

Because the Contractor's Licensing Board has not issued an interpretation, there was no
interpretation entitled to deference in this case. After Paragon filed its protest, it became the CPO's
responsibility to interpret the scope of the PB classification. Once Haren appealed to this Panel, it
became the Panel's responsibility to conduct a de novo review and interpret the scope of the PB
classification — without deferring to DNR. The Panel erred by abdicating that responsibility.

IL. The Panel Failed to Conduct De Novo Review of the Scope of the PB License Sub-
Classification Under § 40-11-410(5)(f) and Determine Whether DNR's Decision Was
Contrary to Law.

The interpretation of the scope of § 40-11-410(5)(f) is a question of law. "Statutory
interpretation is a question of law subject to de novo review." Barton v. S.C. Dep't of Prob. Parole
& Pardon Servs., 404 S.C. 395, 414, 745 S.E.2d 110, 120 (2013); see also Contractors' State
License Bd. v. Superior Ct., 23 Cal. App. 5th 125 (Cal. Ct. App. 2018) ("interpretation of

Contractors' State License Law is a matter of law subject to independent review"). The General
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Assembly "charged [the Panel] with the responsibility to review and determine [appeals] de novo."
S.C. Code Ann. § 11-35-4410(1).

DNR's non-responsibility determination rested entirely on the premise that Paragon's PB
sub-classification was insufficient. (R. 1049). Thus, the interpretation of § 40-11-410(5)(f) was the
paramount issue on appeal. If DNR's interpretation was correct, its non-responsibility
determination was proper and consistent with the law. But if DNR's interpretation was wrong, its
determination was based on a faulty premise and contrary to law.

The Panel, however, did not even attempt to interpret the statute. The Order reflects no
analysis of the statutory text, no examination of its plain language, no consideration of its structure,
purpose, or history, and no engagement with Paragon's arguments that the plumbing definition
expressly covers piping systems installed on premises to supply water, located solely within
property lines. See (R. 76) ("This Order does not determine that WL licensure was the only possible
classification for the Project."); (R. 73-74) ("The mere possibility that the PB subclassification
could have been selected does not render DNR's determination clearly erroneous under § 11-35-
2410(A)."). In short, the Panel abdicated its obligation, and relied on DNR’s determination of an
issue of law that the Panel was required to address de novo. (R. 1049).

This was error on multiple levels. Even if DNR's interpretation were entitled to deference
(which it is not), the Panel was still required, at a minimum, to interpret the plain meaning of the
statute. Kiawah Dev. Partners, 411 S.C. at 32, 766 S.E.2d at 717 (explaining that the deference
doctrine involves a two-step process requiring the court to first interpret the statute). Where "the
plain language of the statute is contrary to the agency's interpretation, the Court will reject the

agency's interpretation." Media General Commc'ns, Inc. v. S.C. Dep't of Rev., 388 S.C. 138, 150,
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694 S.E.2d 525, 531 (2010) (holding the ALC was not required to defer to an administering
agency's interpretation contrary to the plain meaning of the statute).

Paragon submits that a proper plain-meaning interpretation of § 40-11-410(5)(f) — which
expressly encompasses installation of piping systems on premises to supply water, located solely
within property lines — would compel the conclusion that Paragon's PBS5 license covers the yard
piping work at the Beaufort-Waddell facility. In fact, the Panel concluded just that. The Panel found
that the Project’s piping components “resemble work typically performed under a PB
subclassification,” yet concluded that SCNR was vested with discretion to select which type
license it preferred to perform the work. Instead, the Panel should have ended its inquiry after
determining that Paragon’s PB license covered the piping work on private property, and should
have found that Paragon was the lowest responsible and responsive bidder.

III.  The Panel Applied an Incomplete Standard of Review.

Under § 11-35-2410(A), responsibility determinations are final and conclusive unless they
are clearly erroneous, arbitrary, capricious, or contrary to law. The Panel's Order applied only
part of this standard. The Panel concluded that "[t]he relevant inquiry is not whether the Panel
would have selected the same classification, but whether DNR's determination had a rational
basis." (R. 74). By limiting its inquiry to rational basis, the Panel omitted the "contrary to law"
prong and effectively treated an issue of law as a matter of agency discretion and business
judgment. This was error.

Further compounding the problem, the record reveals that the foundation of DNR's
determination was not as solid as the Panel assumed. DNR's non-responsibility determination
stated that Paragon "does not have the proper license classifications or subclassifications to act as
a sole prime contractor per SCLLR for this project." (R. 1049). The "SCLLR" referenced is the

Board's program coordinator, Rhonda Jackson. Contrary to DNR's characterization, however, Ms.

13





Jackson did not conclude that Paragon lacked a proper license. In fact, Ms. Jackson directed DNR
to reach out to "the Building Official at your local city or county Building Department or Permit
Office" to determine the license classifications required. (R. 1053). The relevant "building official"
for this state project is the State Engineer, who is also the CPO in this matter. S.C. Code Ann. §
10-1-180.

Ms. Jackson is not the Contractor's Licensing Board; she is a program coordinator who —
rightly — declined to render an opinion. DNR was not entitled to rely on her non-opinion and treat
it as though it were a Board interpretation. By misplacing its reliance on this non-opinion, DNR's
determination arguably lacked even a rational basis. And by accepting DNR's reliance on Ms.
Jackson, the Panel has effectively delegated the resolution of a question of law to an LLR program
coordinator.

The proper framing is not the one the Panel applied. Most responsibility determinations
are, indeed, matters of business judgment and discretion — an agency evaluating whether it is
comfortable with a contractor's finances, past performance, or management capacity. For those
determinations, deference is appropriate because the agency "must bear the brunt of difficulties
experienced in obtaining the required performance." Appeal by SGA | Narmour Wright Design,
Case No. 2022-2.

But determining whether a contractor is licensed is categorically different. A contractor is
either licensed or not. The lack of a license "will always render a bidder non-responsible." Protest
of Roofco, Case No. 2000-14(II) (emphasis added). Just as an agency has no discretion to award a
contract to an unlicensed contractor, it likewise has no discretion to disqualify a licensed contractor

that is otherwise responsible.
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The applicable standard of review is not rational basis, but whether the determination was
contrary to law. S.C. Code Ann. § 11-35-2410(A). Finally, to the extent the Panel's order rests on
any inference that DNR preferred a contractor with a WL license sub-classification, that was not
the basis of DNR's non-responsibility determination. DNR simply found that Paragon "does not
have the proper license classifications or subclassifications." The solicitation did not include a
special standard of responsibility under Regulation 19-445.2125F mandating that bidders hold a
WL sub-classification. DNR's determination therefore necessarily incorporated an interpretation
of the contractor licensing laws — and it is precisely that interpretation that the Panel must review
and determine whether it was contrary to law.

Iv. The Panel’s Decision to Reverse the CPO’s Ruling that Paragon is Properly
Licensed under the Plain Meaning of Section 40-11-410(5)(f), and was the Low
Responsive and Responsible Bidder was Clearly Erroneous, and Controlled by
an Error of Law

Paragon was properly licensed to perform the work under S.C. Code Ann. § 40-11-
410(5)(f). The cardinal rule of statutory construction is to ascertain and effectuate the intent of the
legislature. Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000). Words “must be given
their plain and ordinary meaning without resort to subtle or forced construction to limit or expand
its operation.” Hitachi Data Sys. v. Leatherman, 309 S.C. 174, 178, 420 S.E.2d 843, 846 (1992).

Here, the plain meaning of § 40-11-410(5)(f) shows that it encompasses, and does not
exclude, the work in the project. The statute has seven categories of “plumbing.” The bold,
bracketed numbers are added to clarify the different categories:

(5) "Mechanical Contractors" which includes work under these subclassifications:

k sk o3k
(f) "Plumbing" which includes [1] the installation, replacement, alteration, and

repair of all plumbing including solar water heating when performed solely within
property lines and not on public easements or rights-of-way except to make
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connections to water meters or sewer taps as allowed by the utility owner; and [2]
the installation, alteration, and repair of all piping, fixtures, and appliances related
to water supply, including pressure vessels and tanks, and excluding municipal or
related water supply systems; [3] venting and sanitary drainage systems for all fluid
and semi-fluid and organic wastes; [4] roof leaders; [S] water-conditioning
equipment; [6] piping and equipment for swimming pools; and [7] installation of a
system of pipes, fittings, fixtures, drains, and all necessary component parts upon
the premises or in a building to supply water to buildings and to convey sewage or
other waste products from buildings. If this equipment is gas-fired, the necessary
gas lines may be installed under this subclassification used in connection with this
subclassification. Plumbing contractors in license groups three, four, and five are
not required to be licensed under Chapter 45, Title 23 to install standpipe systems,
including water hose connections, water hose cabinets, and related branch lines if
the water hoses do not supply water to automatic fire protection sprinklers.

S.C. Code § 40-11-410(5)(f) (internal numbering and underlining added).

The statute focuses on water service to commercial, residential, and similar facilities
“within property lines.” The project here involves the work “within property lines” on the water
supply tank, the water supply lines, and the drainage lines—all part of a series of fishponds used
solely for research purposes. Thus, under at least two categories, the project fits within the
definition of “Plumbing” and is within the scope of a PB subclassification. Further, none of the
statute’s exclusions apply. The work will not be performed in a public easement or right of way,
nor does it involve a public-utility or municipal-water-supply.

While the Panel’s order relies heavily on the project’s cost estimate, the estimate supports
rather than refutes that Paragon was properly licensed to perform the work. The cost estimate is
broken down by category and line item, showing that $3,0871,009 of the work required some form
of license. In three categories, DNR determined that a WL license subclassification is required:
“Head Tower Rehab,” “Yard Piping” for the site, and “Piping and valves” for the four medium
ponds. (R. 1057).

Admittedly, the “Head Tower Rehab” arguably has some line items falling outside the

scope of a PB license, but this represented only $405,000, or 13.1% of estimate. As to the project
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site’s “Yard Piping,” it contains the following line items, representing $797,904 or 25.9% of the

estimate:

Yard Plging R

i DR17 KOPE £000 LF H 108 1§ 648000

8" DRAT HOPE : 258 LF 5 Wji . 23,40

6" DR1T HOPE s2. 0§ LG OMEMI
10" Butiorly Valva 2 Bvs  7emfs mo s vereawn ]

The category “Piping and Valves” for the four medium ponds shows the following line items,

representing $1,260,260 or 40.9% of the work.

PipngandVabves

8 PVC Pipe 1= I R Wis w000
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45 elbow 2 EA |3 550 (% 100

¥ bulterly valve 3 EA s 5000 |§ 15000
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¥ la 4" reduced i EA 0§ 500 | % 80

4 50 elbow 8 EA 5 W iE 60

o Tea 1 EA & 140 1% 140

& Pinch Vdve 2 EA 5 180 (§ - 800

10 Dia Koils Gate 2 eA 3 wsools weel
Sabo | 8 tmamo wi ]

Together, the site’s “Yard Piping” and the four ponds’ “Piping and Values” represents
66.8% of the work. Each line item consists of pipes (HDPE or PVC) or pipe connectors and
attachments (butterfly valves, toes, elbows, reducers, tees, pinch values, and knife gates). The
pipes and attachments are all “piping, fixtures, and appliances related to water supply,” and fit
squarely within the scope of Section 40-11-410(5)(f)’s second category, as shown above.

DNR already determined that 17% of the work required an “Electrical” (EL)
subclassification, which Paragon possesses. When you combine this with the 66.8% of the
estimate suitable for a PB subclassification, Paragon’s license classifications and
subclassifications cover 83.3% of the work. Given that a contractor holding a Mechanical
Contractor’s license can act as a sole prime contractor if at least 51% of the project falls within its
license subclassifications, S.C. Code Ann. § 40-11-340, Paragon was always qualified to act as

sole prime contractor on the project.
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CONCLUSION

The Panel’s decision to overrule the CPO’s order was clearly erroneous, and controlled
by multiple errors of law. Paragon has the appropriate licenses to perform the work on the
project, and was the lowest responsible and responsive bidder. The Panel’s decision to defer to
SCDNR’s preference of Haren, who was not the lowest responsible and responsive bidder was

clearly erroneous and contract to law.

s/ James M. Griffin

James M. Griffin, SC Bar No. 9995
GRIFFIN HUMPHRIES LLC
8906 Two Notch Road, Suite 200
P.O. Box 999 (29202)

Columbia, South Carolina 29223
Telephone: (803) 744-0800
jeriffin@griffinhumphries.com

Attorney for Paragon Inc. of South Carolina, LLC

Columbia, South Carolina
September 21, 2026
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II.

I11.

Iv.

STATEMENT OF ISSUES ON APPEAL

Whether Paragon's bid submitted in the exact name under which its General
Contractor's license (CLG.100190) and Mechanical Contractor's license
(CLM.111292) are held by the South Carolina Department of Labor, Licensing
and Regulation was void ab initio under S.C. Code Ann. § 40-11-370, thereby
depriving the Chief Procurement Officer, the Procurement Review Panel, or this
Court of jurisdiction.

Whether Paragon, an actual bidder aggrieved by DNR's rejection of its low bid,
has standing under S.C. Code Ann. § 11-35-4210(1)(b) to protest and appeal
DNR's non-responsibility determination.

Whether Paragon's protest and subsequent appeals adequately exhausted
Paragon's administrative remedies notwithstanding Paragon's use of the term
"non-responsive" in describing DNR's licensing-based rejection of its bid.

Whether Paragon's appeal is moot.

Whether relief remains available to Paragon notwithstanding DNR's execution of
a contract with Haren Construction Co., Inc. during the pendency of this appeal.

STATEMENT OF THE CASE

DNR issued a solicitation for Project No. P24-6052-PG, the Beaufort-Waddell Mariculture

Maturation Ponds Maintenance — Re-Bid, on August 12, 2025. Bids were opened September 23,

2025. Paragon submitted the apparent low bid. On October 17, 2025, DNR determined Paragon

non-responsible on two grounds: (1) that Paragon's Plumbing (PB) subclassification did not qualify

it to perform the predominant scope of work, which DNR assigned to the Water and Sewer Lines

(WL) subclassification; and (2) that Paragon bid in the name "Paragon Inc. of South Carolina,

LLC" rather than the trade name "Paragon Builders" appearing on the face of its license

certificates. DNR posted a Notice of Intent to Award to Haren Construction Co., Inc. on October

20, 2025.

Paragon timely protested. On November 19, 2025, the CPO sustained Paragon's protest on

both grounds, finding that the project's scope fell within Paragon's PB subclassification and that





the name variance was, at most, a minor informality under S.C. Code Ann. § 11-35-1520(13) that
did not affect Paragon's ability to perform the work.

Haren appealed the CPQO's decision to the Panel. Haren's appeal challenged only the
licensing-subclassification ruling; it did not challenge the CPO's disposition of the name issue.
DNR did not itself appeal the CPO's November 19, 2025 decision within the ten-day period
prescribed by S.C. Code Ann. § 11-35-4210(6).

On March 13, 2026, the Panel reversed the CPO on the licensing-subclassification
question, applying Kiawah-style deference to DNR's selection of the WL subclassification, but
affirmed the CPO's finding that the name variance did not affect Paragon's responsibility and was
not a valid basis for disqualification. Paragon, the CPO, and DNR each moved for reconsideration.
Paragon and the CPO argued the Panel had failed to apply de novo review to a pure question of
statutory interpretation and had improperly deferred to an agency — DNR — that does not
administer Title 40's contractor-licensing provisions. DNR's own motion asked the Panel to reverse
itself and hold that the name variance should have disqualified Paragon after all. The Panel denied
all three motions on April 6, 2026.

Paragon moved before the Panel for a stay pending appeal; the Panel denied that motion
on April 14, 2026. Paragon filed its Notice of Appeal on April 9, 2026; the CPO joined as an
appellant on April 13, 2026; DNR filed a Notice of Cross-Appeal on April 21, 2026. Paragon
separately moved this Court for a stay and expedited briefing, which this Court addressed together
with the parties' other motions in its May 20, 2026 Order, directing the parties to brief the status
and effect of DNR's contract award with Haren. DNR executed that contract with Haren effective
May 22, 2026, after briefing on the underlying licensing and name issues had already concluded

before the Panel.





DNR filed a Motion to Dismiss raising the same four threshold arguments — void ab
initio/jurisdiction, standing, exhaustion, and mootness — that it now repeats as Issues I through
IV of its Initial Appellant's Brief, together with a new argument, Issue V, that no relief remains
available following the contract's execution. Paragon and the CPO each filed a Return opposing
that motion. This Court's disposition of the Motion to Dismiss is reflected in its May 20, 2026,
Order granting Paragon’s Motion to Stay enforcement of the Panel’s order, preserving the parties'
prior motion arguments for consideration in connection with the merits briefing. Paragon
respectfully incorporates, and further develops below, the arguments made in its May 7, 2026,
Return and in the CPO's May 5, 2026, Return to DNR's Motion to Dismiss.

STANDARD OF REVIEW

The standard of review is set forth in S.C. Code Ann. § 1-23-380(5), made applicable to
this appeal by S.C. Code Ann. § 11-35-4410(6). This Court may reverse or modify the decisions
below if Paragon's substantial rights have been prejudiced because the administrative findings,
inferences, conclusions, or decisions are in violation of statutory provisions, in excess of statutory
authority, made upon unlawful procedure, affected by other error of law, clearly erroneous in view
of the record, or arbitrary or capricious. /d. Whether a bid is void as a matter of law thereby
depriving the CPO, the Panel, and this Court of subject matter jurisdiction, whether a protester has
standing, whether administrative remedies were exhausted, and whether an appeal is moot are
questions of law reviewed de novo. Pearson v. Richland Cnty., 445 S.C. 246, 249,912 S.E.2d 286,
288 (Ct. App. 2025); Citizens for Quality Rural Living, Inc. v. Greenville Cnty. Plan. Comm'n,

426 SC 97, 825 SE2d 721 (Ct. App. 2019).





STATEMENT OF FACTS

Paragon's license application filed with LLR designates "Paragon Inc. of South Carolina,
LLC" as the Licensee/Legal Name and "Paragon Builders" as the trade name (d/b/a). (Doc. 165).
Both of Paragon's contractor's licenses — General Contractor's License No. CLG.100190 and
Mechanical Contractor's License No. CLM.111292 — are issued to and legally held by Paragon
Inc. of South Carolina, LLC. (Doc. 165; Ex. C). Paragon's bid on Project No. P24-6052-PG was
submitted in the name "Paragon Inc. of South Carolina, LLC," together with both license numbers
referenced above, correctly identifying Paragon as the licensed entity submitting the bid.

That the physical license certificates issued by LLR display the trade name "Paragon
Builders" rather than the legal entity name is a function of LLR's own administrative certificate-
formatting practice, not any act or omission by Paragon. Both the CPO and the Panel found, as a
factual matter, that the name variance did not create any confusion regarding the identity of the
bidder and did not affect Paragon's capability to perform the contracted work.

ARGUMENT

I. Paragon's Bid Was Not Void Ab Initio, and Section 40-11-370 Does Not Deprive the
CPO, the Panel, or This Court of Jurisdiction.

DNR's jurisdictional theory rests on a factual premise the record does not support: that
Paragon bid under a name "other than the exact name which appears on the license." S.C. Code
Ann. § 40-11-370(B). Paragon did no such thing. Paragon bid under its exact legal entity name,
the name under which it is organized as a South Carolina limited liability company, registered with
the Secretary of State, and under which both of its contractor's licenses were applied for and issued.

(Doc. 165). That LLR's certificate displays only the trade name is an artifact of LLR's own





administrative practice; it does not change the fact that the licenses are legally held by, and were
issued to, "Paragon Inc. of South Carolina, LLC."

The CPO reached this same conclusion in the very order DNR asks this Court to disregard:
"Paragon Inc. of South Carolina, LLC, does appear on Paragon's license application as its legal
name and Paragon Builders as its trade name." The Panel agreed that the name variance did not
affect Paragon's responsibility. No party appealed that finding to the Panel except DNR, and DNR
did so 48 days after the CPO's decision — well outside the ten-day window in S.C. Code Ann. §

11-35-4210(6). See Argument I.C, infra.

A. Section 40-11-370 Does Not Reach a Bid Submitted in the Bidder's Exact Legal Entity
Name.

Section 40-11-370(B) prohibits "engag[ing] in construction under a name other than the
exact name which appears on the license issued pursuant to this chapter," and defines "engaging
in construction" to include marketing, advertising, using site signs, and submitting contracts.
Paragon's licenses were issued to "Paragon Inc. of South Carolina, LLC"; Paragon submitted its
bid in that same name. There is no variance between the name on which the license was issued and
the name on which Paragon bid — only a variance between the trade name printed on the physical
certificate and the legal entity name reflected in LLR's own licensing records.

Subsection (C) confirms that the statute's operative consequence attaches to contracts, not
bids: an entity that "enters into a contract to engage in construction in a name other than the name
that appears on its license may not bring an action either at law or in equity to enforce the
provisions of the contract." S.C. Code Ann. § 40-11-370(C). Paragon has not entered into any
contract on this project, under any name. It submitted a bid. Whatever force subsection (C) might
have once a contract is signed, it has none here, and it certainly does not operate to strip the CPO,

the Panel, or this Court of jurisdiction over a bid protest.





Section 40-11-200(B), which DNR also invokes, is likewise inapposite. That subsection
bars an awarding authority from considering a bid or signing a contract with a bidder that has not
"first obtained the licenses required by this chapter," and separately bars reconsideration of a bid
"if the contractor was not properly licensed at the time the initial bid ... was submitted." S.C. Code
Ann. § 40-11-200(B). Paragon was licensed — fully and properly — at the time of its bid. DNR's
argument conflates the wholly unlicensed contractor addressed by Section 40-11-200(B) and by
In re: Protest of Roofco, Inc., Panel Case No. 2000-14(I), 2001 WL 34058940 (S.C. Procure. Rev.
Panel Dec. 5, 2001), with a fully licensed contractor that used its legal entity name rather than a
trade name printed on a certificate. Roofco held that a contractor lacking any license in the required
classification is nonresponsible; it says nothing about a licensed contractor's choice between its

legal name and its trade name.

B. The Purpose of Section 40-11-370 Confirms That It Does Not Apply Here.

Section 40-11-370's exact-name requirement exists to prevent an unlicensed or improperly
licensed entity from trading on another's license, concealing its identity, or misleading an awarding
authority about who is actually performing the work. That concern is entirely absent here. Paragon
identified itself by its correct legal name and supplied both of its license numbers with its bid.
DNR was never confused about the identity of the bidder, and DNR does not contend otherwise.
The CPO and the Panel — the two tribunals that actually reviewed the record — both found the
variance immaterial. This Court should decline DNR's invitation to read Section 40-11-370 more
broadly than its text or purpose supports, particularly where doing so would strip jurisdiction over

an otherwise properly protested bid.

C. DNR's Failure to Timely Appeal the CPO's Ruling on the Name Issue Independently Bars
DNR From Raising It Now.





Even if the name issue had merit — which it does not — DNR forfeited its right to raise it.
Under S.C. Code Section 11-35-4210(6), a CPO decision is "final and conclusive" unless a person
adversely affected appeals to the Panel within ten days. DNR had standing to appeal the CPO's
November 19, 2025, decision but did not do so within that window; it raised the name issue for
the first time in a brief filed with the Panel 48 days later. Haren's appeal, the only timely appeal
filed, did not challenge the CPO's disposition of the name issue at all. With no party timely

appealing that discrete ruling, it became final under the statute's own terms.

II. Paragon Has Standing to Protest and Appeal DNR's Non-Responsibility Determination.

DNR's standing argument is derivative of, and fails for the same reasons as, its
jurisdictional argument. Standing to protest is conferred by S.C. Code Section 11-35-4210(1)(b)
on any "actual bidder" "aggrieved in connection with the intended award or award of a contract."
Paragon submitted an actual, timely bid; it was the apparent low bidder; and it was aggrieved when
DNR passed over that low bid in favor of Haren's higher bid. Nothing more is required.

DNR's reliance on Youngblood v. S.C. Dep't of Soc. Servs., 402 S.C. 311, 741 S.E.2d 515
(2013), is misplaced. Youngblood involved a statute, S.C. Code Section 63-9-60, that by its express
terms withholds standing from anyone seeking the adoption of a child placed for adoption by DSS.
Section 40-11-370 contains no comparable exclusion; it is a licensing-compliance provision that
attaches specific, textually defined consequences — a penalty for unlawful practice, and a bar on
contract-enforcement actions — to specific conduct. It does not purport to withdraw the
independent grant of protest standing that S.C. Code Section 11-35-4210(1)(b) confers on
aggrieved bidders. Paragon has that interest, and the statute DNR cites does not say otherwise.

Moreover, even accepting DNR's premise that Section 40-11-370 could theoretically bear

on standing in some circumstance, it could only do so if Paragon actually violated the statute —





which, for the reasons set out in Argument I, it did not. DNR's standing argument therefore

collapses into, and rises or falls with, its jurisdictional argument.

III. Paragon's Protest Adequately Exhausted Administrative Remedies.

DNR contends Paragon failed to exhaust its administrative remedies because Paragon's
protest and Notice of Intent to Protest used the word "non-responsive" rather than "non-
responsible." This argument holds Paragon's protest to a standard of technical precision the
Procurement Code does not impose and that DNR's own procurement staff, the CPO, and the Panel
have not observed in their own decisions.

Section 11-35-4210(2) requires only that a protest "set forth ... the grounds of the protest
and the relief requested with enough particularity to give notice of the issues to be decided." That
is a notice standard, not a pleading-labels standard, and it mirrors the liberal construction South
Carolina courts apply to civil pleadings generally: a party "is not required to characterize the facts
stated, or to give his cause of action a name; that being the province of the court." Sandy Island
Corp. v. Ragsdale, 246 S.C. 414, 419, 143 S.E.2d 803, 806 (1965). The Panel applies the same
liberal pleading standard to protests. Protest of Oakland Janitorial Serv., Inc., Panel Case No.
1988-13, 1988 WL 1022378.

Paragon's Formal Protest expressly challenged DNR's rejection of its bid, identified the
licensing statutes DNR relied upon (§§ 40-11-270, -340, and -370), rebutted DNR's conclusions
on both the subclassification and the name issues, and requested that Paragon's bid be "deemed
responsive and responsible" and the contract awarded to Paragon. (R. 1007-1015). DNR's own bid
tabulation form is the source of the ambiguity DNR now presses against Paragon: it flagged

Paragon's bid with the notation "Non-responsible*," but Paragon's protest tracked the statutory





citations in DNR's own footnote to that notation. No one — not DNR, not the CPO, not the Panel
— was actually confused about what Paragon was protesting.

Nor is DNR's insistence on the responsive/responsible distinction consistent with the
Panel's own history of treating the terms interchangeably in the licensing context. See In re: Appeal
by Palmetto Pavement Maint., Panel Case No. 1996-7, 1996 WL 33404910 (affirming a non-
responsive finding based on lack of proper license); In re: Protest of Roofco, Inc., Case No. 2001-
14(II), 2001 WL 34058940 (correcting the CPO's use of "non-responsive" to "non-responsibility"
while treating the substance as unchanged); In re: Appeal by Midwest Maint., Panel Case No.
2004-3, 2004 WL 2516300 (agency representative agreeing at hearing that a licensing rejection was
"one of responsibility instead of responsiveness"). If the Panel, the CPO, and procurement staff
have themselves used these terms interchangeably in licensing disputes, Paragon cannot be faulted
for doing the same, particularly where — as here — the substance of the challenge was
unmistakable to every tribunal that considered it.

DNR's reliance on Woodford v. Ngo, 548 U.S. 81 (2006), does not assist it. Woodford holds
that proper exhaustion requires giving the agency "a fair and full opportunity to adjudicate" the
claim on the merits. /d. at 90. That is precisely what happened here: the CPO and the Panel both
adjudicated, on the merits, whether Paragon's licenses qualified it to perform the contracted work
and whether the name variance disqualified it. Nothing about Paragon's word choice deprived
either tribunal of a fair and full opportunity to decide those questions — both tribunals, in fact,
decided them. DNR's exhaustion argument, like its jurisdictional and standing arguments, is form
over substance.

IV. This Appeal Is Not Moot.





DNR's mootness argument (Issue IV) depends entirely on its contention that Paragon is
"statutorily prohibited" from receiving the contract because of the name variance. For the reasons
set out in Argument I, no such prohibition exists: Paragon bid in its exact legal entity name, the
licenses are legally held by that entity, and both the CPO and the Panel so found. DNR's mootness

argument therefore fails with its underlying premise.

V. Relief Remains Available to Paragon Notwithstanding DNR's Execution of a Contract
With Haren.

DNR's newest argument — that no relief is available because the contract has already been
awarded and executed — ignores this Court’s May 20, 2026, Order granting a stay, and restraining
contract performance pending resolution of this appeal. This Court granted Paragon’s Motion to
Stay to prevent this appeal, which presents unresolved questions of first impression regarding
contractor license classification requirements under South Carolina law, from becoming moot.

Furthermore, the South Carolina's Consolidated Procurement Code expressly contemplates
review at the post-award, pre-performance stage, and South Carolina courts have consistently
exercised jurisdiction over such challenges. S.C. Code Section 11-35-1520 specifically provides
that “cancellation and re-award of awards or contracts, after award but before performance, may
be permitted in accordance with regulations promulgated by the Board.” The Board promulgated
Regulation 19-445.2085(C) pursuant to this statute. Regulation 19-445.2085(C) provides:

After an award or notification of intent to award, whichever is earlier, has been issued but
before performance has begun, the award or contract may be canceled and either re-awarded
or a new solicitation issued or the existing solicitation canceled, if the Chief Procurement

Officer determines in writing that: . . . (7) Administrative error of the purchasing agency
discovered prior to performance.

(Emphasis added)
Wrongfully disqualifying a contractor is an administrative error. Thus, even if the contract has

been “awarded” to Haren as argued, the contract must be cancelled and “re-awarded” to Paragon

10





since performance has not yet begun because of SCDNR’s erroneously disqualifying rejecting
Paragon’s low bid. See, Tall Tower, Inc. v. S.C. Procurement Rev. Panel, 294 S.C. 225, 234, 363
S.E.2d 683, 688 (1987) (Where the Panel reversed the decision of the CPO denying a protest and
awarded the contract to the protester; the Supreme Court reversed the Panel’s decision, affirmed
the CPO’s ruling and ordered reinstatement of the contract to the Appellant).

CONCLUSION

For the foregoing reasons, Paragon Inc. of South Carolina, LLC d/b/a Paragon Builders
respectfully requests that this Court reject each of the five arguments raised in DNR's Initial
Appellant's Brief, decline to dismiss this appeal or narrow the relief available on any of the grounds
DNR asserts, and proceed to resolve the merits of the licensing-subclassification question

presented by Paragon's and the CPO's appeals

s/ James M. Griffin

James M. Griffin, SC Bar No. 9995
GRIFFIN HUMPHRIES LLC
8906 Two Notch Road, Suite 200
P.O. Box 999 (29202)

Columbia, South Carolina 29223
Telephone: (803) 744-0800
jeriffin@griffinhumphries.com

Attorney for Appellant/Respondent
Paragon Inc. of South Carolina, LLC

Columbia, South Carolina
September 21, 2026
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INTRODUCTION

Paragon Inc. of South Carolina, LLC d/b/a Paragon Builders (“Paragon”) and the Chief
Procurement Officer, State Fiscal Accountability Authority (the “CPO”) jointly submit this Reply
Brief in response to the Initial Brief of Respondent Haren Construction Co., Inc. (“Haren Br.””) and
the Initial Respondent's Brief of SCDNR, Respondent-Appellant (“DNR Br.”). Each party
continues to rely on its own Initial Appellant's Brief to the extent an issue or argument is not
separately addressed here.

Haren's and DNR's response briefs share a common flaw: both ask this Court to affirm a
determination that Paragon's Plumbing (“PB”) subclassification does not govern the Project,
without ever identifying a plain-meaning reading of § 40-11-410(5)(f) that excludes the Project's
yard piping and pond piping and valves. Instead, both retreat to the position that DNR's contrary
preference for a Water and Sewer Lines (“WL”) subclassification is owed deference —
notwithstanding that the Panel's own order expressly disclaimed any role in interpreting the statute,
stating that “the relevant inquiry is not whether the reviewing body would interpret that statute,
but whether the procuring agency's application of the statute lacked a rational basis or was contrary
to law under § 11-35-2410(A).” (R. 69-70) (emphasis added). By its own terms, the Panel treated
statutory interpretation as outside its assignment — the precise error Paragon and the CPO
identified in their Initial Briefs.

Haren's response brief also reveals that the very “buildings-only” reading of § 40-11-
410(5)(f) it now disclaims as improper is the reading Haren itself urged the Panel to adopt below.
And both Haren and DNR ask the Court to treat Paragon's and the CPO's percentage arguments as

improper new evidence, even though every figure relied upon traces to the identical Design Cost





Estimate at (R. 1057) that DNR and the Panel used to reach the opposite conclusion. Neither

argument withstands scrutiny, for the reasons below.

ARGUMENT

L Reply to Haren's Brief

A. The Panel Never Interpreted the Scope of § 40-11-410(5)(f) and Never Applied That
Statute to the Facts.

Haren's response brief argues that the Panel “independently interpreted” § 40-11-410(5)(f).
(Haren Br. at 12). The Panel's own order contradicts this argument. The order defines the scope of
the Panel's review by stating that “the relevant inquiry is not whether the reviewing body would
interpret that statute, but whether the procuring agency's application of the statute lacked a rational
basis or was contrary to law under § 11-35-2410(A).” (R. 69-70) (emphasis added). By its own
words, the Panel believed that interpreting the statute was outside the scope of its review.

In an attempt to rehabilitate the Panel's order, Haren points to a single sentence noting that
some of the Project's components “resemble work typically performed under a PB
subclassification.” (Haren Br. at 12, quoting R. 73). That sentence, buried in a paragraph
addressing the plain meaning and scope of the WL subclassification, falls well short of any
meaningful statutory analysis of the PB subclassification's scope. The order contains no discussion
of the statute's text, structure, or purpose, and no explanation of what “components” fall within it.
The Panel's failure to interpret the statute left no legal framework against which to test DNR's
application of it, and no meaningful way to review whether DNR's disqualification of Paragon was
contrary to law.

Finally, Haren's brief effectively admits that the Panel would have erred had it “concluded

that the PB subclassification [is] inapplicable to the Project because it does not involve buildings,”





since “that conclusion would have crossed into impermissible deference to SCDNR on a question
of statutory interpretation.” (Haren Br. at 13). Yet that very interpretation — which Haren now
belatedly acknowledges would have been improper — is the interpretation Haren itself urged the
Panel to adopt. In its appeal to the Panel, Haren argued that “the PB license is primarily focused
on and limited to work involving buildings and ancillary structures.” (R. 994) (emphasis added).
Haren argued further that the PB subclassification was inapplicable because the “Project does not
involve much, if any, of the work covered by the PB license, such as work relating to the supply
of water to buildings ... or a system to convey sewage or other waste products firom buildings.”
(R. 995) (emphasis in original).

As Paragon’s and the CPO's Initial Briefs explained, the PB subclassification contains
seven distinct categories of “plumbing.” (Paragon Br. at 15-16; CPO Br. at 17-18). Only one of
those categories is limited to piping to and from buildings; the others are not so limited, including
plumbing performed within property lines generally (category one), the installation of piping and
fixtures related to water supply (category two), and sanitary drainage systems for fluid and semi-
fluid organic waste (category three). DNR's misinterpretation of the PB subclassification —
confining it to building-related work — poisoned its application of the facts, and because the Panel
never corrected that misinterpretation through its own de novo statutory analysis, it is impossible

to know the extent to which the Panel's ultimate conclusion rested on this same flawed premise.

B. Paragon Met Its Burden of Proving That DNR's Decision Was Arbitrary and Contrary
to Law.

Haren argues that Paragon failed to meet its burden of proof at the protest stage. (Haren
Br. at 15-16). Paragon's protest, however, alleged that it was the low bidder on the Project and
was wrongfully disqualified based on DNR's misinterpretation of the PB subclassification. (R.

1012-1014). The CPO, drawing on his experience as the State Engineer, reviewed the Project





plans, drawings, and other documents and concluded that the PB subclassification was appropriate
for “the water supply tank and line work of this project as well as the drainage line work.” (R.
1003).

Although Haren suggests that Paragon failed to submit a “competing engineering analysis,
cost breakdown, or technical evidence suggesting error or manipulation,” (Haren Br. at 16), no
additional evidence was necessary. The evidence of the Project's nature, scope, and cost allocation
was already in the administrative record.

Paragon holds a Mechanical Contractor's license. To act as sole prime contractor on a
project, a contractor holding such a license needs only fifty-one percent of the total construction
cost to fall within its license categories or subcategories. S.C. Code Ann. § 40-11-340. DNR itself
estimated that seventeen percent of the work required an Electrical (EL) subclassification, which
Paragon also holds. This meant Paragon needed only an additional thirty-four percent of the Project
to fall within its PB subclassification to qualify as sole prime contractor. The Design Cost Estimate
shows that at least 66.8% of the Project was allocated solely to line items consisting of pipes
(HDPE or PVC) and pipe connectors and attachments (valves, tees, elbows, reducers, and knife
gates). (R. 1057). Combined with the undisputed 17% EL allocation, Paragon's license
classifications and subclassifications cover 83.3% of the work. (See CPO Br. at 18-20). This was

not a close call: Paragon amply exceeded the minimum percentage threshold under § 40-11-340.

C. Neither Paragon nor the CPO Introduced “New” Evidence into the Record.

Haren's brief argues that Paragon's and the CPO's cost-allocation analysis presents “newly
created percentage allocations” found “nowhere in the record before the CPO or the Panel.” (Haren
Br. at 17-18). Neither Paragon nor the CPO introduced new evidence into the record. The Project's

cost estimate appears at R. 1057 of the administrative record, and the Panel relied on that same





estimate in reaching its decision. (R. 74-75). On appeal, Paragon and the CPO challenge the
conclusion drawn from that estimate, arguing that it supports — rather than refutes — Paragon's
qualification. Neither party has introduced a new analytical methodology or a complex
mathematical formula; each has simply reviewed an existing document and shown that DNR and
the Panel drew the wrong conclusion from it. This is proper appellate argument. See Pugh v.
Piedmont Mech., 396 S.C. 31, 40-41, 719 S.E.2d 676, 681 (Ct. App. 2011) (remanding to the
Appellate Panel of the Workers' Compensation Commission for recalculation of existing data
without reopening the record for new evidence).

Nor is this simply a matter of overlooked math. A party does not “supplement the record”
within the meaning of S.C. Code Ann. § 1-23-380(4) by explaining, for the first time on appeal,
that the tribunal below misapplied undisputed record evidence under an erroneously construed
legal standard — that is the ordinary office of appellate briefing. See Media Gen. Commc'ns, Inc.
v. 8.C. Dep't of Rev., 388 S.C. 138, 150, 694 S.E.2d 525, 531 (2010) (rejecting an agency's
interpretation where it conflicted with a statute's plain language, notwithstanding the agency's
contrary application of the facts). That Paragon's protest did not, at that stage, present the identical
line-item percentage breakdown ultimately offered on appeal goes, at most, to the weight this
Court affords the calculation — not to whether the Court may consider the underlying, undisputed

record evidence at all.

D. The “LLR-Related Arguments” Are Neither Misplaced nor Irrelevant.

DNR's non-responsibility determination was supported, in part, by its reliance on a non-
opinion from LLR staff. (See CPO Br. at 11). Haren argues that the “LLR-related arguments” are
misplaced and irrelevant. (Haren Br. at 19). To the contrary, they show that DNR's non-

responsibility determination rested on a flawed premise — in addition to DNR's misinterpretation





of the PB subclassification in § 40-11-410(5)(f). (CPO Br. at 11-12). DNR's flawed legal
framework poisoned its factual application, and the Panel improperly deferred to DNR on both the

law and the facts flowing from that framework.

E. Haren's “Manhole” Argument Is a Red Herring.

Haren argues that the Project calls for seventeen “manholes” and that this is undisputed.
(Haren Br. at 19-20). The Project drawings, however, do not reference manholes.! The drawings
instead reference a “pre-cast concrete box with traffic cover”? with dimensions of 16” x 16" x 12"
— a structure sized for arms and hands maintenance access, not full-body passage. (CPO Response
to Panel Appeal at 7-8, Ex. B excerpt). These pre-cast concrete boxes are small maintenance access
points, closely resembling a valve box used for a residential sprinkler system.

In any event, the manholes are a red herring. No party disputes that a WL subclassification
is also appropriate for portions of the Project. No “manhole” is referenced anywhere in the cost
estimate, and a review of that estimate shows that 66.8% of the Project was allocated solely to line
items consisting of pipes, pipe connectors, and attachments, with no reference to pre-cast concrete
boxes or traffic covers. (R. 1057). Whether these boxes were folded into other line items is
immaterial and does not alter the conclusion that Paragon's PB subclassification was appropriate

for the bulk of the Project.

'While the project specifications (as opposed to project drawings) referenced “manholes,” these
are merely general specifications for cast-in-place concrete. Such specifications are not
customized to this specific project but instead apply as applicable across projects. The same cast-
in-place specifications also list “granite curbs” and “precast concrete curbs” — two items
likewise not applicable to this Project. (R. 1284).

?Haren annotated the project drawings with the word “manhole” when it submitted them to the
Panel. The CPO does not suggest Haren acted improperly in doing so — counsel was simply
flagging what it considered relevant structures. A clean copy of the drawings, without counsel's
annotation, appears elsewhere in the record. (R. 95).





Even accepting Haren's characterization of these structures, its argument would still fail as
a matter of law. Section 40-11-410(3)(c)'s reference to manholes appears within a broader, non-
exclusive description of the WL classification's scope; it does not purport to remove piping systems
otherwise falling within the PB subclassification's plain terms simply because incidental access
structures are also present in the same project. Nor does the “municipal or related water supply
systems” exclusion in § 40-11-410(5)(f) assist Haren: the record reflects that the Project conveys
non-potable seawater among a set of research maturation ponds located entirely on DNR's own
hatchery property, for DNR's own mariculture operations — not any part of a municipal water

utility system serving third-party customers.

I1. Reply to SCDNR's Brief

A. DNR's “Fact-Dependent” Framing Cannot Convert a Legal Question into One
Committed to Agency Discretion.

DNR's lead argument is that responsibility determinations, “including license limitations,”
require “project-specific facts and application of professional expertise,” and are therefore “not
purely questions of law.” (DNR Br. at 12—13). This blurs a distinction that Paragon's and the CPQO's
Initial Briefs, and DNR's own cited authority, all recognize: the meaning of the statutory categories
— what work falls within “Plumbing” as defined by § 40-11-410(5)(f) — is a question of law,
reviewed de novo and without deference to the agency applying it, unless that agency administers
the statute. How much of an undisputed set of project components falls into a correctly defined
category can, in turn, involve a factual, percentage-based inquiry. DNR's own authority states the
rule precisely: “Statutory interpretation is a question of law. But whether the facts of a case were
correctly applied to a statute is a question of fact, subject to the substantial evidence standard.”

Hopper v. Terry Hunt Constr., 373 S.C. 475, 479-80, 646 S.E.2d 162, 164—65 (Ct. App. 2007)





(quoted at Haren Br. at 9). DNR cannot use the factual half of that sentence to swallow the legal
half.

DNR's position that deference to its “selection” between WL and PB was nonetheless
appropriate rests on the premise that DNR is charged with determining bidder responsibility,
including “license limitations.” (DNR Br. at 11-12, quoting OSE Manual § 6.11.2). Neither
Paragon nor the CPO disputes that DNR must verify that a bidder holds a proper license before
posting a notice of award. But the authority to verify that a bidder holds some qualifying license
is not the same as authority to authoritatively construe a licensing statute's scope once that scope
is genuinely disputed in a bid protest. The General Assembly assigned that interpretive role to the
Contractor's Licensing Board in the first instance, S.C. Code Ann. § 40-11-10, and, once a protest
is filed, to the CPO and the Panel on further review — not to the procuring agency whose own
preference is at issue. See Kiawah Dev. Partners Il v. S.C. Dep't of Health & Envtl. Control, 411
S.C. 16, 34, 766 S.E.2d 707, 718 (2014) (deference is owed to “an administrative agency's
interpretations with respect to the statutes entrusted to its administration™)

DNR's reliance on § 11-35-3020(b)(i) does not close this gap. (DNR Br. at 14). That
provision permits a governmental body to identify, in the invitation for bids, the license
classification or subclassification it expects certain subcontractors to hold. It says nothing about a
governmental body's authority to authoritatively construe the underlying licensing statute once a
bid protest places that construction squarely in dispute — a role the Procurement Code assigns
elsewhere, to the CPO and the Panel, applying ordinary tools of statutory construction without

deference to the procuring agency's preferred outcome.

B. DNR's “Rational Basis” Deference Cannot Substitute for an Answer to What § 40-11-
410(5)(f) Means — And DNR Is Not the Agency Entitled to That Deference in Any Event.





DNR defends the Panel's Order primarily by pointing to the absence of a competing
engineering estimate below, framing this appeal as though it turns solely on which of two dueling
cost percentages is more credible. (DNR Br. at 17-20). That framing assumes the answer to the
antecedent legal question — what activities fall within the PB subclassification — is genuinely
open or committed to agency choice. It is not. The statutory text expressly includes ‘“the
installation, alteration, and repair of all piping, fixtures, and appliances related to water supply,
including pressure vessels and tanks,” and “installation of a system of pipes, fittings, fixtures,
drains, and all necessary component parts upon the premises ... to supply water ... and to convey
sewage or other waste products.” S.C. Code Ann. § 40-11-410(5)(f). The Project's yard piping and
the piping and valves serving the maturation ponds are, without dispute, located solely within
DNR's own property, are not situated on any public easement or right-of-way, and convey water
to and from those ponds — precisely the activity the statute's plain text describes. Neither
Respondent offers a competing textual reading that would exclude this work; both instead ask this
Court to defer to DNR's contrary preference because it reflects “professional judgment” and
“technical expertise.” (DNR Br. at 13—14, 19-20; Haren Br. at 13). An engineer's judgment about
how to allocate construction costs among trades cannot substitute for a legal determination of
which statutory category a given scope of work falls into.

DNR separately cites Jack's Custom Cycles and Be Mi for the proposition that de novo
review does not foreclose deference to an agency's interpretation of “its own” statutes and
regulations. (DNR Br. at 16—17, citing Jack's Custom Cycles, Inc. v. S.C. Dep't of Revenue, 439
S.C. 35, 48, 885 S.E.2d 433, 440 (Ct. App. 2023); Be Mi, Inc. v. S.C. Dep't of Revenue, 408 S.C.
290, 300-301, 758 S.E.2d 737, 742 (Ct. App. 2014)). Both cases involved the Department of

Revenue construing tax statutes that the Department itself administers. That is precisely the





distinction Paragon's and the CPO's Initial Briefs draw: deference of that kind is available only to
“the agency charged with its administration.” Barton v. S.C. Dep't of Prob., Parole & Pardon
Servs., 404 S.C. 395, 415, 745 S.E.2d 110, 121 (2013). DNR does not administer Title 40's
contractor licensing provisions; the Contractors' Licensing Board does. S.C. Code Ann. § 40-11-
10. Indeed, DNR's own brief acknowledges that the Board is “the state authority responsible for
enforcing the provisions set forth in the Contractor's Licensing Act.” Protest of Roofco, Panel Case
Nos. 2000-14 and -14(II). DNR's own-agency deference authorities are accordingly inapposite

here, where the interpreting agency and the administering agency are two different entities.

III.  The Post-Award Remedy Question Does Not Provide an Independent Basis to

Affirm.

Both Haren and DNR argue that even if Paragon and the CPO prevail on the licensing
issue, the only available relief is a remand to SCDNR under Regulation 19-445.2015 and § 11-35-
4310(3), rather than an award to Paragon or invalidation of Haren's contract. (Haren Br. at 21-23;
DNR Br. at 22). Paragon does not concede this framing. The timing and legal effect of the
contract's execution, and whether the pendency of the stay motion and this appeal affects the
availability of pre-award relief, are squarely presented by DNR's own cross-appeal and are
addressed at length in the Respondent's Briefs filed by Paragon and the CPO in response to that
cross-appeal. Rather than duplicate that briefing here, Paragon and the CPO respectfully refer the
Court to their Respondent's Briefs on the mootness and relief-availability issues, and note only that
the remedy question bears on the scope of relief available if Appellants-Respondents prevail — it
is not an independent ground for affirming the Panel's underlying interpretation and application of

§ 40-11-410(5)(D).
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CONCLUSION

Neither Haren nor DNR identifies a plain-meaning reading of § 40-11-410(5)(f) that
excludes the Project's yard piping and pond piping and valves from Paragon's Plumbing
subclassification. Both instead ask this Court to defer to DNR's contrary licensing preference,
notwithstanding that DNR does not administer this statute, that the Panel's own order disclaimed
any role in construing it, and that the CPO — applying the identical text to the identical record —
reached the opposite conclusion. For these reasons, and for the reasons stated in the Initial Briefs
of Paragon and the CPO, the Panel's March 13, 2026, Order and April 6, 2026, Order Denying
Motions to Reconsider should be reversed, and the CPO's November 19, 2025 Decision should be
reinstated.

Respectfully submitted,
s/ James M. Griffin
James M. Griffin, SC Bar No. 9995
GRIFFIN HUMPHRIES LLC
8906 Two Notch Road, Suite 200
P.O. Box 999 (29202)
Columbia, South Carolina 29223

Telephone: (803) 744-0800
jeriffin@griffinhumphries.com

Attorney for Paragon Inc. of South Carolina,
LLC

Manton M. Grier, Jr., SC Bar No. 70525
Office of General Counsel

State Fiscal Accountability Authority
1333 Main Street, Suite 600

Columbia, South Carolina 29201
Telephone: (803) 737-0600
mgrier@ogc.sc.gov

Attorney for Chief Procurement Officer,
State Fiscal Accountability Authority

Columbia, South Carolina
September 21, 2026
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