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MS. SMITH - REDIRECT EXAMINATION BY MR. TAYLOR 501
occurred on November 23" and wasn’t reported until sometime after

the first week of December? Did they bother to tell you that?

A. Yes. I knew about that.

Q. And did they indicate to you that there were seventeen broken
ribs, not one or two?

A. No.

Q. So, ma’am, isn’t it true that you just are concerned that your
son is going to jail, and you are here to make sure that you don’t

want that to happen today?

A. No. If someone did something to the baby, I want them
prosecuted.
Q. We’ve got that; Yes, ma’am.

MR. VON HERRMANN: No further questions, Your Honor.

THE COURT: Alright.

You have any further questions.
MR. TAYLOR: " Just a quick gquestion, Your Honor.
REDIRECT EXAMINATION BY MR. TAYLOR:
Q. Ma’am, the day after your children died, did you clean up the
house?
A. No.
Q Did you cry?
A. Yes. I was devastated.
Q That’s the normél reaction you consider?
A Yes.

MR. VON HERRMANN: Your Honor, that’s with regard to her, not
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MS. SMITH ; REDIRECT EXAMINATION BY MR. TAYLOR . 502
with regard to Ms. Dandridge.

THE COURT: Yes. I sustain that.

Let’s move on.

MR. TAYLOR: “ Alright.
Q. And, again, would you face perjury yourself to go to jail here
tqday to lie on behalf of your son?
A. No.
Qﬂ Qkay.

And, again, this deals with your grandchild.

A. Yes.

Q. And how, again, tell me how you feel about your grandchild
dying?

A. I feel devastated. I'm hurt.

Q. Alright.

And would you want to lie for the person that did that? .

A. No.

Q. Are you lying here today?

"A. No.

Q. Okay. Thank you.
THE COURT: You may come down, now. Thank you.
Next witness, please.
(The witnesslieaves the witness stand.}
MR. AXELROD: Your Honor, may we approach?
THE COURT: Yes, sir.

(Bench conference off record and in the presence of the jury
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DISCUSSIONS - WITNESSES AND VIDEO TAPE 503
but outside the hearing of the-jury.)

THE COURT: I"11- let you go to the jury room.

(The jury retires to the jury room at 4:08 p.m.)
DISCUSSIONS - WITNESSES AND VIDEO TAPE

THE COURT: Alright. What’s before me, now.

Mr. Taylor, Mr. Axelrod, what’s before me?

MR. TAYLOR: Your Honor, I’1ll give you - - Mr. Axelrod just

talking about the position we’re in here.

Mr. Axelrod made arrangements with Mr. Von Herrmann concerning

the scheduling of this case. . He tells me that since speaking with

"Mr. Von Herrmann that there were certain witnesses that he was

going to call being Ms. Dandridge at a certain date and time.

Mr. Axelrod has made arrangements with Rosen Technologies out
of Charleston to come in and have some exhibits put up - - —.

THE CCURT: Well, I thought‘it’s clear, néw. I can read
the record back to you. We went through all this yesterday and
today, and I told Mr. Axelrod to be ready with his clients, all his
witnesses at 2:00 today. You can’t disagree with that. The
record is going to show it.

Now, I want to know why he is not here today. I - - you told
- - I'told you to have them here. You got to undersfand that this
jury has been here very patiently since Monday.

MR. AXELROD: Your Honor, Mr. Von Herrmann told me - - -

THE COURT: I don’t care what he told you.

MR. AXELROD: Well, T - - -
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DISCUSSIONS - WITNESSES AND VIDEO TAPE . 504
THE COURT: Wait a minute. Don’t argue with me.

MR. AXELROD: Let me talk to the Court, please.

THE COURT: Okay, but I'm not interested in what Von
Herrmann told you. I told you to be here at 2;00 with your
witnesses. | | |

MR. AXELROD: But, Your Honor, I have to explain. If you’ll

let me explein.

THE COURT: I’11l let you explain but I'm not intereeted in
what the Solicitor said.

MR. AXELROD: I scheduled Rosen Technologies to come
Wednesday afternoon when Charlene Dandridge was going to testify.
When Mr. Von Herrmann called me - - when did Mr. Von Herrmann call
us? Monday night or something and says, fHey, I’'m changing my'
schedule. .Charlene‘is going to testify on Tuesday.”

I was unable to‘get Rosen Technology at that point to come on
Tuesday. I had this schedule for a month. When Mr. Von Herrmann -
- i asked him - - -

THE COURT: Why didn’t you tell me this yesterday?

MR. AXELROD: I thought that our witnesses would go.another
thirty miﬁutes is what I thought to 4:30 or so because I ﬁave three
witnesees tomorrow, and then we’re done, and I went by what Mr. Von
Herrmann told me. I scheduled everything weeks ago.

THE COURT: Wait a minute, now. What other - - what other
- - you know, you don’t understand that I run my court, and there

ain’t no gquestion about it. I told you to be here at 2:00.




10

11

12

13

14

15

16

17

18

19

20

21

23
24

25

DISCUSSIONS - WITNESSES AND VIDEO TAPE 505
What you want to tell me, Mr. - - - |
MR. VON HERRMANN: Your Honor, I had called and relayed as
soon as I realized I was going to put Ms. Dandridge up first. In
fact, I had contemplated that. I called Mr. Bailey last night and
left a message for him today. I have tried to do my best to give

him a ballpark estimate of when we were going to proceed - - -

THE COURT: I understand that but he says he couldn’t be
here. What other witnesses you have?
MR. TAYLOR: Your Honor, there 1is a wvideo tape of Ms.

Dandridge the day that she was interviewed by the police officers.

THE COURT: We can play that today.
Sir?
MR. VON HERRMANN: Your Honor - - Your Honor, we would

object. There’s no question that she was asked on that particular
tape. That’s inadmissible evidence, Your Honof. There’s no basis
for it. Everything they asked her on the stand, she admitted that
she lied about it. That tape should be inadmissible. We would
request that that tape be suppressed.

THE COURT: Well, it may be - - -

MR. TAYLOR: Your Honor, I think we - - we have her under
our subpoena, and we can question her regarding that she testified
on the stand that she was distraught that day, and on the video
tape, she’s actually laughing.

I think that it comes in to impeach her based on - - on what

she testifiéd - - -
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THE COURT: How long is the video?
MR. TAYLOR: The part - - the entiré vidéo is - - -
MR. AXELROD: '~ We’'re only showing - - -

THE COURT: Wait a minute,-noﬁ, please.

MR. AXELROD: I'm helping him out.
THE COURT: Well, he’s handling it well if you’ll hush.
MR. TAYLOR: Your Honor, we’ve had the Vidéo tape redacted

to show the certain parts that are imperative to impeach what she

said.
MR. VON HERRMANN: Your Honor, she never testified - - -
MR. TAYLOR: She was - - -
MR. VbN HERRMANN: No;
MR. TAYLOR: Judge, she testified to certain things - -
THE COURT: Is the video here?
MR. TAYLCR: - - in the video.
THE COURT: Is it here? ‘
MR. TAYLOR: If we had to - - if we had to redact the whole

video tape that Rosen Technology has done, it would take longer
than us arguing here to do it - - - |

THE COURT:  Well, if I let you play the video, you don’t
need Rosen Technologies, do you?
| For what purpose if I-let you play it?

MR. AXELROD: Your Honor, the' tape is an hour and fifteen
minutes. Néw, we're - - we’re only showing certain clips. I'm

putting up the .police officers, inserting those clips as well, and
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DISCUSSIONS - WITNESSES AND VIDEO TAPE 507
it will be the fastest way to do it. It will take longer to play
the video than it would to put up these three people. I'm just
looking\at approximately, maybe an hour tomorrow morning or so, and
they’re coming in at 8:00 tomorrow morning to set up the equipment.

THE COURT: Has the tv been redacted? Has it already been

redacted?

MR. AXELROD: Yes.

MR. TAYLOR: They’ve redacted it.

THE COURT: Why can’t we play the redacted version now?

MR. AXELROD: We don’'t have it. They have it down in
Charleston.

MR. TAYLOR: He sent it to Charleston to get it redactsd,

and I can take care of that, Your Honor.
MR. VON HERRMANN: And I can take care of that, Your Honor.
We have the right of having the statement put into evidence.-

THE COURT: Sir?

MR. VON HERRMANN: If the Court is going to allow it which I
believe 1it'’s inadmissible, I don’t see any basis for the
admissibility of the - - -

THE COURT: Well, it may be a basis on, clearly, on her
demeanor for whatever it’s worth to the jury.. I would not deny
them that right.

MR. VON HERRMANN: Well, then, the State certainly would not
allow them to pick and shoose and play what they want to. They

would have to - - under the rule of completeness, they will have to
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DISCUSSIONS - WITNESSES AND VIDEO TAPE - 508
play the hundred - - the hour and fifteen minutes.

THE COURT: Oh, yeah. Ifﬁ not going to- redact it.

If you play it, we going play where everything she said.

MR. AXELROD: YourvHoqor, if we ‘redact it if we play the
clips, the State has the opportunity on under Rule 106 to ask for
the full tape to be played.

THE COURT: Well, that'’s wﬁat they just did.

MR. AXELROD: That’s right but = - but - - and we’1ll play our
clips, and they can have the whole thing played if they choose
that. |

Mﬁ. VON HERRMANN: No, sir, Your Honor. We’'re going to
object to that. |

It has to be in context. They can’t redact out just the
portions they want to.

THE COURT: Not going to let them do that.

If they - - if any portion of that video is played, we going
play it all at the same time in the inﬁerest of judicial economy
saving the jury that additional time and in accordan¢e with the
rule.

Mr. Taylor - - sit down, please. This is Mr. Taylor’s'point.

MR. AXELROD: It - -1t - - it isn’t, Your Honor. He doesn’t
know. |

Your Honor, I'm calling up police officers tb ask specific
questions about the video. That’s what the clips were.

The police interviewed Charlene - - -
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THE COURT: No, walt a minute. You let Mr. Téylor handle
it or you going to handle it?

MR. AXELROD: We both are.

MR. TAYLOR: 1’11 defer to Mr. Axelrod.

THE COURT: Let me tell you this.

The video speaks for itself. There’s two things.

- The Jjury can look at the wvideo. We don’t need a police
officer to interpret it. If you play the video, the jury is the
finders of the fact for whatever it’s worth.

The point - - I’'m not going to let a police officer interpret
it for you. '

MR. AXELROD: I'm not asking that. 'IT'm going to ask the
police officer the questions he asked, and I’'m going to refresh hi;
memory by showing each individual clip, and I'm - - -

THE COURT: No, not going to do that. Not going to do
that.

I’'m going -~ - there won’t be an individual clip. If you show
any part of it, I'm going to show all of it.

You understandé

MR; TAYLOR: Yes, sir.

THE COURT: We not going fo let you pick and choose which
part, and I'm not going to have a police officer - - if the police
officer is here, I'1ll be glad to listen to what he - - what you
propose to do but I - - in limini but I’'m not about to - - you tell

me, Mr. Taylor - -
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MR. TAYLOﬁ:_ Yes, sir.

THE COURT: - - what the police officer can help the jury
with.

MR. TAYLOR: ~Your Honor, I'm going to have to defer tQ_Mr.

Axelrod on that.

THE COURT: - Well, I’'1l ask Mr. Axelrod.

How can the police officer assist.the_jury who is going fo see
the video?:

MR. AXELROD: I - - I - - I want to question the police

. officers about the questioning they did of Charlene for oné hour

and fifty-four minutes. They questioned her.

Chariene testified that she lied to the police yesterday. I
want to question thelpolice officers abouf their questioning of
Chérlene. |

THE - COURT: I’711 permit that but I'm not going to let you

~_questibn the police officer as to his views of what occurred on the

Avideo.

MR. AXELROD: I’'m not going to use.the word occurred. I’mA
goingv to ask him to look at the wvideo and ask her questions
concerning the Charlene, the questions, was it - - her demeanor.
Was it beliévable?

THE COURT: ﬁo, sir. No, sir. No, sir.

The jury will observe her demeanor. It’sAnot for the police

officer to say that.

If you play - - I don’t mind you asking.him under what

~




10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

DISCUSSIONS‘— WITNESSES AND VIDEC TAPE 511
conditions or circumstance it was made. You’re not going to let -
- I don’t need his opinions on what the video showed because you
going to show it to me and the jury. I’'m not going to do that.

If the police officer is here, bring him on now.

I don't need - - I’'11l let you testify as to what circumstanges
or conditions the video was shown.

MR. AXELROD: Well, I don’t have - - I don’t have the

equipment here. It’s in Charleston.

TSE COURT: You got the police officer?

MR. AXELROD: Yoﬁr Honor released him.

- THE COURT; Well, T - - -

MR. VON HERRMANN: I have the police officer right here

involved in this interview - -

MR. AXELROD: That’s not the one.

MR. VON HERRMANN: - - and I have the original tape.
MR. AXELROD: That is not the police officer.

. . s}
THE COURT: Sir?

MR. AXELROD: That is not the police officer.

MR. VON- HERRMANN: We can get him up here, Your Honor.

THE COURT: Get him.

MR. AXELROD: And they don’t have the tape.

THE COURT: Don’t - - I'm telling you what I'm going to do.

We going to take the police officer now, and he can tell me -
- tell us if you choose to under what circumstances it was taken

but we don’t need the video because I'm not interested in his
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opinions of what it shows. The jury will view that.

Now, other than the police officer and the video if you still
want to show it understanding if you show any portion of it, you
going to show it ail. |

MR. TAYLOR: That’s.fine/ Your Honor.. I think the jury
needs té see it. |

THE COURT: Do you have the video?

MR. TAYLOR: I didn’t bring it. Tt’s in my office, the
video because I thought that Axelrod - - -

THE COURT: Go get it.

MR. TAYLOR: But he’s gqt the original, and he’s probably
going to want to submit the State’s origihal, |

THE COURT: Alright. If you want to play it, play it.

MR. TAYLOR: Your Honor, so that means thé jury’s going to
be here until 6:05 tonight. |

THE COURT: That will be alright. We going to do it.

Now, if you want to get the police officer, have at it.

MR. VON HERRMANN: Your Honor, can you ask them what police
officer it 1is. I will have ohé of my police officers - - -

THE COURT: .Which one you want? You got a - - you got a
video? |

MR. VON HERRMANN: It;s all right here, Your Honor.

THE COURT: Bring it in.

MR. AXELROD: We can use =~ - we need Detedtive Carr and

Detective Graham.
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MR. VON HERRMANN: Your Honor, you want them up here today?
THE COURT: What you need them - - yeah, I do.
Wait a minﬁte. What you need them for?
MR. AXELROD: Your Honor, I want to talk to them about the

case. I want to call them as a witness. That’s what I want to do.

THE COURT: Get them up here now.
MR. VON HERRMANN: Yes, sir, Your Honor.
THE COURT: I'l1l] take them first and see where we are

tonight, and then if I - - we got time to play the video, we will.

Bring all the witnesses you got, and theﬁ'if I decide to stay
here and play the video I will. If not, 1’1l play it in the
morning if you still want it.

MR. TAYLOR: Yes, sir.

MR. VON HERRMANN: It’s going to take a few minutes for them
to get up here.

THE COURT: Get them up here.

Alrighﬁ. Let me ask you this.

Other than the police officer and this detective, who else you

got.
MR. TAYLOR: I got nobody that I know of.
THE COURT: Mr. Axelrod, who else you got?
Stuart?
MR. AXELROD: Sir?
THE COURT: bther than the police officer and this

detective, who was the other witness?
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-MR. AXELROD: We were going'to have the pharmacist come in

and bring the prescription for the Rondec.

THE COURT: .=  Where is the pharmaciét?

MR. AXELROD: In Socastee somewhere.

THE COURT: Where?

.MR. AXELROD: In Socastee.

THE COURT: Well, have you. subpoenaed him to be here today?
Get him over here. Tell him to come on.

Who else you got?

Now;Aif I permit you to play - - and I'm going to do it if you
request it - - the video in full, is there any reason for these
people for Charleston‘to come here?

Mfr Axelrod?

MR. AXELROD: Yes, sir?

THE COURT: Assuming that you decide to put . the entiré
video into evidence, is there any then - - any reason to bring
these people from Charleston?

I donft understand what they can testify to.

~In the meantime someﬁody be getting - - -

MR. AXELROD: The people from Charleston - -

THE COURT: Sir?

MR. AXELROD: ~ - the people from Charleston will bring the
video.

One second, Your Honor.

THE COURT: Alright. I want to. know now who that
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pharmacist is if you want to get him from Socastee.

Josh, you going to get him?

MR. TAYIOR: Yes, sir, Your Honor.

THE COURT: Sir?

MR. TAYLOR: Yes, sir.

THE COURT: It’s your responsibility to have him here, you
know.

Alright. How about the detectives.

Bert, you getting them?

Wait a minute.

Alright, Mr. Axelrod, on the record, now. Mrs. McCall, we're
on the reqord.

I am permitting the video to come in without objection to the
Solicitor. So, why - - why do you need these people from
Charleston?

Wait a minute..

Get on the record. Get back on the record.

Tell me why you need anybody from Charleston? All they did,

they developed a video.

MR. AXELROD: No. The video was given to me by the
"Solicitor.

THE COURT: Okay.

MR. AXELROD: Your Honor, there’s nothing in the rules that
prohibits me - - and please hear me out.

THE COURT: Go ahead.
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MR. AXELROD: If you’'re going to interrupt me, now, I’'1l just
sit down.

THE COURT: No. Go ahead.

MR. AXELROD: There’s nothing in the rule to prohibit me from

playing a clip, several clips of a long video. At that point if
the State wants the whole video as to Rule 106 which you are .aware
of, then they can ask for it come in but it doesn’t - - I’m not

prohibited. I was trying to streamline my presentation so that it

goes to - - it goes to the credibility of the mother in this case,
and T'm being - - I'm being hindered by not allowing it to come in.
I have - - I have presented two hours of testimony this entire
week.
THE COURT: Mr. Axelrod, I have told you, sir, that as you

well know, if you play any portion of the video, they entitled to
have it all played. (

MR. AXELROD: After I play my ﬁiece.

THE COURT: Well, ybu say that but in the interest of time
and in the intefest of conserving the jury‘s time we going to play
the entire video, and you can relate to the jury - - we’ll‘stop at
that point that you want to point to the jury, and I'11l let you

emphasize that point if you care to.

MR. AXELROD: You see, we’re not able to stop this. 1It’'s a

DVD.
THE COURT: Oh, I"11 - - -

MR. AXELROD: What the Court’s ruling is doing is hindering
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the presentation of my case - -

THE COURT: No, sir.

MR. AXELROD: - - for my client.

THE COURT: No, sir.

I --1I, ah - - if you wish to have him here, you could do it
under any circumstances. Now, I don’t want to argue with anybody,

and you know the Rule. Don’t argue with me.-

MR. AXELROD: I'm notvarguing with you.

THE COURT: Well, don’t - - you have said that you wanted
to play a portion of this video, and I'm telling you that I'm not
going to take it out of context, and it’s fair to both sides to
play the video in its entirety, and I’ve ruled on that, and that’s

going to be the end of it.

MR. AXELROD: I understand, Your Honor, but - - -

THE COURT: Don’t argue with me, Mr. Axelrod.

'MR. AXELROD: I’'m not, Your Honor. I just want to look at
the Rule.

It says, “When a writing is introduced by a party in part, an
adverse party may require the introduction at the time of any other
part of the full writing.”

So, I'm allowed by this Rule to put forth my case in - - in
the way I plan to present my case.

THE COURT: Have you got - - have you got the clips that
you propose to do?

MR. AXELROD: There were twenty-nine clips that we had pulled
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but of that, and we have a little thing that we’re able to go

through.
THE COURT: I conclude - - I understand the Rule but I
conclude in the interest of continuity and the interest - - rather

than letting you do twenty-nine separate clips, I think it’s more

.than fair for the Jjury to hear the entire video at the time, the

continuity of it.

MR. AXELROD: Let me ask you this.

If that’s the Court’s ruling and I'11 live with that, tomorrow
in my closing argument, can I use those clips that I have chosen?

THE COURT: . Yes, éir, I'l1l permit that.

MR. AXELROD: °~ Thank you.

THE. COURT: I surely will.

MR. AXELROD: ° Thank you.

THE COURT:‘ That will take care of your problem.

Now having said all of these things, do you still need the
people to come from Charleston?

MR. TAYLOR: I think he is now just from the standpoint of
having to put them up for his closing.

THE COURT: That's'fine. He can do that.

And I don’t . mind you presenting your case but in the
continuity of the thiﬁg, the jury will bgst see it in its entirety.

MR. TAYLOR:  Yes, sir.

THE COURT: Otherwise, the Solicitor will have me go back

and play it in full anyway to which he’s entitled to do.
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So, I don’t want to play it twenty;nine separate clips and
then play it in its entirety.

Having said that, during closing arguments I’1ll let you have
somebody étop the special clips that you are interested in. That
will address your concern.

Now, let’s get through - - any other witness?

Okay, and what you'do is I want hear all your witnesses you
got, and we’ll play the video first thing in the morning.

MR. AXELROD: We’re going to play the video in the morning-?

THE COURT: Play it right now if you want to. |

(Bench conference held off the record and outside the presence
of the jury.) |

THE COURT: Alright.

.Are your witnesses - - Mr. Axelrod, so we can dget on, what
we’'re saying is you want to play the video now?

MR. TAYLOR: Yes, sir.

MR. AXELROD: . We don’t want to keep the jury in longer than
we need to, Your Honor.

THE COURT: I understand.

MR. AXELROD: I need - - what I need phis pulled closer so we
can get a little closer to the jury. Can we do that?

THE COURT: If you get it too close, now, these jurors on
the end can’t see.

MR. AXELROD: Well, that’s true. You’'re right.

THE COURT: Alright.
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Now, let’s get this understood.

The video will be played in its entirety, and the State’s not
objecting to that.

MR. VON HERRMANN: No, sir.

THE COURT: With the understanding that there are certain
portions of it that you want to emphasize to the jury, and I'1l1l
permit that duringlyour final closing. |

You understand?

MR. AXELROD: Yes, sir, Your Honor.

THE COURT: Now, is that procedure satisfactory?

MR. AXELROD: Yes, sir, Your Honor.

And - - and - - and for the Court’s knowledge, it - - the

video will go until 6:30 probably.

THE COURT: Well, that’s fine. That’s fine.

Bring the jury in.

MR. VON HERRMANN: Your Honor, the equipment right now is not
prepared - - it’s not playing. Theyfve gone to get the laptop and
éome other stuff to set it up.

MR. AXELROD: While they set up, can I take a bathroom break,
Your Honor?

THE COURT: Yes, sir.

MR. AXELROD: Thank you.

THE COURT: Have you got - - while these - - while they’re
setting it up - - well, how long does it take to set it up§

MR. VON HERRMANN: Your Honor, they’ve gone to get the laptop
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and the other stuff to play it right now.

THE COURT: Alright; sir.

I'm going to go ahead and hear this video tonight.

MR. VON HERRMANN: And I'm told, Your Honor, that the
investigators are on the way up here. One will take about fifteen
minutes, and fhe other will take about thirty.

He was home asleep.

THE‘COURT: Well, we may do that in the morning. I'm told
this video is éoing to take.an hour.

MR. VON HERRMANN: And, Your Honor, both of these
individuals, the investigato;s, the only involvement 4in this
particular case with regards to one of them is that he sat in on
the interview, and with regards to the other one, he interviewed -
- he investigated the spiral fracture of the child and sat in on
the iﬁteryiew. That’s the only involvement they had.

THE COURT: Mr. Taylor, we off the record. Well, we on
the record.

MR. TAYLOR: Yes, sir.

THE COURT: If you - - if you still desire to call them if,
they can have soﬁe testify bearing some issue in this case, we’ll
be glad to listen to them.

MR. TAYLdR: Your Honor, only if Mr. Axelrod wants to call
them. I don’t at this point.

THE COURT: °~  Okay.

We’1ll then see the video, and then I’1ll probably let the jury
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go home for the night, and fhen I'11 address these issues as to
what we can do but I'm going to see this video tonight if I can - -
and then if yéu got .a couple of short witnesses in the morning,
we’ll move on‘with it.

MR. TAYLOR: dkay.

four Honor, may 1I.have a short break as well since you;re
waiting on the laptop?

THE COURT: Yeé, sir. Yes, sir.

Anybody else need a short break?

Alright, fine. About ten minutes.

(The Court recesses the trial of this case for a short break
and thereafter reconvenes_the‘trial_of the case.)
| THE COURT: Counsel and  defensé, céme forward just a
minute.‘

Be seated, please;f

(Bench conference held off record and outside the presence of

the jury.)
THE COURT: Okay. While we waiting to set it up, let’s go
ahead and take one - - take the investigator that you wish to call.

Is that Qkay?

MR. AXELROD: Um, 'at this point, Your Honor - - -
THE COURT: And the pharmacist is on the way. I’m going to
take that pharmacist as soon as they get here - - tonight anyway so

they won’t have to come back in the morning.

What did you start to say, Mr. Axelrod? Please stand.
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MR. VON HERRMANN: Your Honor, we might be able to work out
a stipulation. If - - if all they’re bringing the pharmacist to
say is that there was a prescription for that particular medication
and it was filled, we’ll stipulate to that.

I don’'t have a problem with that. We know it was - - -

THE COURT: Want to know.the date of it.

MR. VON HERRMANN: Yes, sir. That’s what I was going to say.

MR. AXELROD: Well, the pharmacist is on the way, Your Honor.
We’re okay-with bringing the pharmacist in. We’'re okay with
bringing the pharmacist in.

THE COURT: Well, can we go ahead and take the detective
now?

How long will it be before this tape is ready to go?

MR. VON HERRMANN: Shouldn’t be that long, Your Honcr, but
they’re working on it.

MR. AXELROD: These are very - - that’s why - - these are

very-complicated things that they gave us, and I’'ve had trouble

‘making them work.

MR. VON HERRMANN: It won’t be but a minute.

THE COURT: Well, we’ve got some competent folfs here
working on it. | |

I don’t want to be taking testimony while they’re wquing on
it, though. . So, we’ll just wait a few minutes.

I would suggest, though, gentlemen, if you can have all that

you’re interested in, no need in wasting your time and that of the
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jufy in playing the rest .of it but I leave that to yéu. I'm not
going to limit you unless it’s by conseﬁt.

MR. TAYLOR: Judge, the only parts I Qant‘to see is the part
where the mother’s - -

THE COURT: What?

MR. TAYLOR: - ~ the only parts I want the jury to see is '
the parts where the mother’s laughing and joking.
| THE COURT: Okay.

What’s Mr. Axelrod want them to see?

MR. AXELROD: I want to see the whole tape, Judge. I want to
see the whole tape now. That’s what we’ré going to see. That'’s
what the Court ordered, and I'll do the clips tomorrow.

I'm okay with it, Your Honor. I really am okay with that, and
I"11 do aﬁ‘examiﬁation of the officer today, and we’ll get‘on, and
when the pharmacist comes in, we’re going to put the pharmacist up

and we’ll put the prescription in.

THE COURT: Alright, sir.
MR. AXELROD: We’ll do all that, and - - and, Your Honor, I
have no problem even - - if the pharmacist comes, I have nc problem

with even holding thé tape, putting the pharmacist up and then
letting the pharmacist go.

MR. TAYLOR:. I think they’re going to have to see the whoie
tape because Mr.‘Von Herrmann is not going to show - - allow me to
show just the parts where she’s laughiﬁg and joking with the - - -

THE COURT: . Well, in fairness to Mr. Axelrod, he just said
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when the pharmacist gets here, we can stop the tape and take her
testimony and then resume the tape.
MR. AXELROD: Yes, Your Honor.
THE COURT: You don’t have any objection to that, do you,
Mr. Axelrod?
MR. AXELROD: No. I suggested it.
.THE COURT: No, I asked - - I don’'t mean Mr. Axelrod, Mr.
Von Herrmann.
MR. voN HERRMANN : Yeah. Your Honor, I have no problem with
stopping the tape. I have no problem with anything.
MR. AXELROD: Your Honor, we’re now going to call and see
where the pharmacist actually is at.
THE COURT: Sir?
MR. AXELROD: Mr. Bailey is going to call the pharmacist
fight now and see where she’s at.
. THE COURT: That's fine.
MR. AXELROD: Maybe she’s in the courthouse.

THE COURT: Here’s what we’re going to do. Yours was an

‘excellent suggestion. If we even start the tape when gets here

we’ll stop it and take her testimony and then resume the tape. I
don’t want to keep the pharmacist waiting here.

MR. AXELROD: That’s why Mr. Bailey’s on the phone right now
to see exactly where she is because she might be - - she might be
here by‘now. That’s what I'm saying.

THE COURT: That’s fine. If she’s here we’ll move on with
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that.

MR. AXELROD: .Yes, sir, Your Honor.

THE COURT: Mr. Taylor.

MR. TAYLOR: Yes, Your Honor.

THE COURT: - I well may - - if'you got all the - - I just
don’t want to quit here at 4:30. If you’ve got the remaining

witnesses available, we’ll do that, and I’ll consider letting you

play the tape first thing in the morning - - but I want to méke
sure we get all of the witnesses. I want to occupy the rest of
this day.

Go find out if he’s got_any more other than we talked about.

(Court stands down awaiting return of attorneys and witnesses
and then resumes the trial on the record.)

THE COURT: Mr. Axelrod:

MR. AXELROD:' Your Honor, all I want to do is put up an
officer and identify.through Mr. Carr. I dén’t need Mr. Brantley.
I'11l put Mr. Carr up and testify they conducted an interview with
Charlene.

Now, Charlene testified that she lied to the police. So, I
was going to aék Mr. Carr about Charlene lying to him, whether he
knew that at the time. |

Then, I’'d like to play the full wvideo, infroduce that the

' pharmacist»— - she’s fifteen minutes out. She should be here by

5:00. She can bring in the prescription foerondec—DM, and then

we’ll play the rest of it.
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I don’t need Brantley. He’s asleep. Let him sléep right now.

I’m not here;té wake him up from his sleep. I have one officer to
éet the foundation for the video.

THE COURT: Well, let me - - well, let me do this - - say
this to you. I just want to use the rest of the day.

If you’re telling me you can get all of your witnesses here
today, I’1ll consider recessing and let you play the video first
thing in the morning. Would you like to do it that way?

MR. AXELROD: I---

THE COURT: Sir?

MR. AXELROD: No.

THE COURT: Why is that?

MR. AXELROD: What the Court has said - - -

THE COURT: Wait a minute. Let me Lake one - - -

MR. VON HERRMANN: Your Honor, quite frankly, this is the

night I have my children, and I - - -

MR. AXELROD: He’s agreeing. He’s agreeing.
MR. VON HERRMANN: I would prefer to do it tomorrow morning
but I’11 do whatever you want. I'"ve got arrangements for my

children to be bickea up. I have taken care of it.

THE COURT: But you’d prefer in the morning?

MR. VON HERRMANN: I would prefer to play the video tape and
get all of the testimony in today.

THE COURT: Well, I don’'t - - -

MR. VON HERRMANN: But I’1ll do whatever the Court wants to
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do.

I’'ve got arrangements made. We can here all - - as late as
thé Court wants to go. '

THE COURT: Well, I'm concerned - - what about your
children in the morning? |

'MR. VON HERRMANN: My wife - - my former wife will pick them
up and take care of them.

THE COURT: » You not babysitting in the morning?

MR. VON HERRMANN: No, sir.

THE COURT: I didn’t think so;

Well, let me ask you this. Other than the pharmacist, can
somebody answer me, Mr. Axelrod, or Mr. - - I want somebody here
who can answer. |

. Other than the pharmacist and the one individual are there any
other witnesses other than the video?

Has he got it ready, yet?

MR. VON HERRMANN:  No, sir. They had to switch a laptop.

THE COURT: Sir. |

MR; VON HERRMANN: They had to switch a laptop. The laptop
won’t play it.

THE COURT: The laptop’s not up.here yet?

MR. VON HERRMANN: We tried the one that did work last time
because they have a minute.

MR. GRAVES: , Bﬁt the other one‘is on the way.

MR. VON HERRMANN: And, Your Honor, understanding that the

-
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tape is going to be admitted for the purpose of demeanor only, I
don’t think it would be appropriate for him to inquire of Mr. Carr

if he knew he was being lied to at the time.

THE COURT: Oh, no.
I’'m not - - I already said. I’'m not going to do that.
MR. VON HERRMANN: Well, that was what Mr. ‘Axelrod - - I

mean, he can authenticate the tape and say he recorded it but
that’s about all he can say in monpinion - -vestimation of the
Rule.

THE COURT: Let - - I want to address this issue.

Other than the video, can we get in all the witnesses tonight?

MR. AXELROD: Yes, sir.

'THE COURT: Sir?

MR. AXELROD: With the pharmacist, yes, sir.

THE COURT: Alright.

How maﬁy witnesses - - other than the pharmacist, how many

witnesses you got?

MR. AXELROD: Well, I was going to put up Detective Carr - -

THE COURT:_ Alright, sir.

MR. AXELROD: - - and Detective Brantley but since Detective
Brantley is sleeping, I'm going to skip‘Detective Brantley. We

have Detective Carr.
Who is the one that - - -
COURT REPORTER: Your Honor, I'm sorry but I'm going to

need Mr. Axelrod to be near a microphone.
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THE COURT:  Yes.

MR. AXELROD: I'm going to put up Detective Cox. He’s here.
Detective Cox is here. |

THE COURT: - Wait a minute, now. Let’s stop one minute.

Let’s get on the record., Talk into a microphone so my Court
Reporter can here you.

What are you saying?

We are now on the record.

What are you saying, sir?

MR.'AXELROD: Deteetive Cox, he was the lead investigator
here. I want to ask him about some of his investigation
positions.

Detective Carr can authenticate the making of'the tape. We've
got to lay the foundation for that tape.

And Officer - - -

THE COURT: . That’s not necessary. They’ve agreed to let

‘the tape come in. So, you don’t need a foundation.

MR. AXELROD: For the jury’s understanding I think it’s
proper.

And, also, . Joshua has one detective. What’s his name?

MR. BAILEY: . Detective Stricklend.

MR. AXELROD: Detective Stricklaed, possibly, because he
approved - - one of the police officers is no longer with us.

THE COURT: -This last one 'you talking ebeut, where is he,

the last one you mentioned?
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MR. AXELROD: He - -—(he - - he approved:—- - he was the
approving officer 6f Patty *** (unintelligible)report, and I want
to ask him about his report because he was part of that report
about some information in the report.

THE COURT:  Where is he? Where is he?

MR. AXELROD: We’'re calling him right now.

THE COURT: Is he here? |

MR. AXELROD: He’s an ordinary police officer. We’fe calling
him now. He said he would come when we called.

MR. VON HERRMANN: Your Honor, and he has nothing more than
to approve a report. He doesn’t have any information about what
the report contains.

He just makes sure the punctuation is correct and signs cff on

it. There’s no - - he has nothing to do with this case.
THE COURT: Why do you need him, Mr. Axelrod?
MR. AXELROD: Well, he - - he read this report.

Now, we have an officer - - -

THE COURT: No, no, no. If it’s not his report, I'm not
going té let him testify to it.

MR. AXELROD: Yes, sir.

I don’t need him then, sir.

THE COURT: No. Sure you don’t.

MR. AXELROD: I'11 tell Mr. Bailey.

THE COURT: Now, I’1ll be glad to listen to the author of

the report, you understand.
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Alright.
Can you be - - let’s see.

i

While he’s WOrking on that, can we go ahead and take this

testimony.
" MR. VON HERRMANN: Yes, sir.
I'm prepared to do - - I’'1ll do whatever thig Court wants to
do, Judge. |
THE COURT: I understand.
Well, I - - I think time we get through these witnesses, I'm

not going to want to keep the jury here until 7:00 tonight, and I

don’t mind just finishing the witnesses and take the video first

. thing in the morning. It will get them a chance to set it up. You

understand?

MR. VON HERRMANN: Welcan stop setting it up right now, Your
Honor, and take;the witnesses 1if that’s what the Court pleases.

THE COURT: Well, just hold on. I’1l1 get Mr. Axelrod back
here. |

Again, he qontinues to leave without letting anybody know.

(The Court awaits the return ofer. Axelrod to the courtroom
and then continues on the record.)

THE COURT: Alright, Mr. Axelrod, I think we’ll go forward
with your remaining witnesées this aftefnoon, and, ah, depending on
the time, we may wait and play the‘video in 1its entirety first
thing in the morning. Does that suit you?

MR. AXELROD: At this point, Your Honor, whatever suits this
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Court suits me.

THE COURT: Alright.

Turn the lights off and bring the jury in and -get ready to
call your remaihing witnesses.

MR. AXELROD: All we have is the pharmacist, and she’s not

here yet.
THE COURT: I thought you wanted these witnesses.
'MR. AXELROD: The pharmacist - - okay. Detective Cox.
THE COURT: Well, the pharmacist is not here.
MR. AXELROD: She’ll be here in about fifteen minutes.
THE COURT: Keep on working on your video.

Other than the detective, you got any other witnesses?  The
pharmacist and who-else, Mr. Axelrod?

MR. AXELROD: Detective Cox.

THE COURT: So, you got the detective and the pharmacist,

is that correct?

MR. AXELROD: Right. And Detective Carr to get the video.

THE COURT: Sir?

MR. AXELROD: And Detective Carr.

THE COURT: We onvthe record now.

Tell me - - the prosecution has consented to the introduction

of the video. There’s no foundation necessary to put it in. What
is Detective - - -
MR. AXELROD: I think for continuity for the jury, Your

Honor, I think that we need it on the stand that Detective Carr was




10
11
12
13
14
15
16
17
i8
19
20
21
22
23

24

25.

DISCUSSIONS - WITNESSES AND VIDEO TAPE : S 534

' the one who took the video of Charlene, and then we play the video

like we normally do.

MR. VON HERRMANN: Your Honor, if I could? Possibly, the
way we éoﬁld do this and to save eVe:ything.

If he céuld put all - - 1if he .could put up Officer - -
Investigator Carr up. Invéstigator Carr can, you know,
authenticate his audio or video tape, and we can just play it in
the morning eariy. Investigator Carr who has got another murder
he's working on.

THE COURT: Well,'I’m going té let him authenticate the
tape but .I'm not going to let him testify as to wﬂat’q‘in it

because that’s for the jury to see.

MR. AXELROD: Okay. I'm not going to ask him about what’s in
it;
THE COURT: Okay.
 MR. AXELROD: I'm not going to ask him aboutlwhat's in it.
~THE’COURT: Okay.

MR. AXELROD: Actually, I would never do that.
That’s for the jury to decide.
THE COURT: Okay.
Well, let‘me know when the pharmacist gets here.
- MR. AXELROD: Okay.
THE COURT: Mr. Taylor, let me ask you something. How long
is this video?

MR. TAYLOR: An hour and fifty minutes, Your Honor.
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THE COURT: An hour and what?
MR. TAYLOR: An hour and fifty.

THE COURT: Fifty. I'm going to play it in the morning.

I’'m not going to keep them.

(Bench conference held off record and outside the presence of
the jury.) |

THE COURT: Now, I’m going to be on the record - - again.

I undefstand that the pharmacist is on the way. We're going
fo take that one.

You have a detective - - will you listen to me?

"And you have a detective, who, Carr?

MR. AXELROD: Yes, sir. Detective Bob Carr.
THE COURT: Okay.
Now, who else do you need? What other detectives do you
need?
| MR. AXELROD: Detective Cox, and I believe he’s here, too.
THE COURT: Alright. That’s fine.

Who else do you need?

MR. AXELROD: I need the pharmacist.

THE COURT: I understand that but the pharmacist is on the
way.

MR. VON HERRMANN: And we have both police officers.

THE COURT: Both police officers.

Is there anybody else - - that you need?

MR. AXELROD: No, sir.
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THE COURT: Okay.

I’'m going to take these three witngsses and probably - - -

MR. AXELROD: Oﬂ,‘ Your Honor, we were going to recall
Chérlene tomorrow.

THE COURT: “No, sir. We going to recall Chaflene tonight
if that’s what you want to do.

MR. AXELROD: After we show the video to the jury.

THE COURT: No, sir. We going to do it my way. We gding
fo call Charlene‘now.

Well, I understand. I may let vyou. I'11 let you call

Charlene - - recall after the video.
MR. AXELROD: Thank you, sir.
THE‘COURT: BeéauseAthat will raise‘some issues.
MR. AXELROD: May we please get Detéctive Carr?
THE COURT: Now, when you do that, you understand that

you’re opening her up for cross examination on any issue in the
video or otherwise?

MR. AXELROD: Absolutely. Absolutely.

THE COURT: Okay.

One more time; Come back.

I want to have it clear, now, that you’ve got the pharmacist -

MR. AXELROD: The pharmacist.
THE COURT: - - and the two detectives - -

MR. AXELROD: . The two detectives..
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THE COURT: - - and you’re saying to me that other than
possibly calling Charlene as a - - as your witness, tﬁe video 1is
the only thing you’ve got left?

MR. AXELROD: Yes.

THE COURT: Let’s go with the jury. That’s fine.

So, what I'm going to do is take these three witnesses and
we’ll start with the detectives, and, hopefully, the pharmacist
will be here. If not, we’ll take a break.

We’ 11l take these tgree witnesses tonight and play the video at
9:30 in the morning, and you can call Charlene if you care to. I'm
not requiriﬁg you to.

MR; AXELROD: And then we’l1ll close after that.

THE COURT: Correct. That’s fair enough.

Bring the jury in.

And, Mr. Bailiff, you keep your eye out for the - - -

Now with reference to the video, Solicitor, I want that
résolved tonight and ready to go in the morning. I ﬁon’t want
anybody working on it at 9:30.

MR.. VON HERRMANN: Yes, sir.

| (The jury returns to the couftroom at 4:57 p.m.)

THE COURT: Mr. Foreman, let me tell you where we are.

We are going to have this afternoon three short witnesses.
Two are here and the pharmacist is on the way.

We will recess then for lunch - - for the evening, and when’

you réturn in the morning at 9:30, there’s a video to be played
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lasting approximately an hour and a half. I would not want to play
. |

that tonight and keep you away from your family and your dinners

but I’'m thinking you need to know for time schedules - - I am

thinking that we can have, ah, the rest of the testify first thing

| in the morning, closing arguments, and I will be - - final

arguments and instructions in the law.

I fully anticipate that you will have this case by tomorrow
afternoon for your deliberation, and if we can then conclude 1it,
you will be free on Friday.

So, I'm Working‘a little longer than necesséry so hoéefully I
won’t have to bring you back on Friday because I know your;time is
valuable, too.

So, that’s where we trying to work at.

\

1
l

Alright.

Call the two witnesses who are here, and if the pharmacist is
not here, we’ll wait on her. She’s on the way.

MR. AXELROD: ' Yes, Your Honor.

Wé’d call Detective Bob Carr.

(The witness takes the witness stand;)

DETECTIVE ROBERT E. CARR, being duly

sworn, testifies as follows: .

CLERK OF COURT: Please be seated

Please state. your full name.

DETECTIVE CARR: Robert E. Carr, C-a-r-r.
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DIRECT EXAMINATION BY MR. AXELROD:

Q. How you doing, Detective?
A Wonderful. |
Q. How are you?
A Wonderful.
MR. AXELROD: I’d like to get this marked right now to save
‘time.

{Court ‘Reporter marks exhibit.)
Q. Detective, you’ve had the opportunity to be involved in a case
i

with Charlene and Wesley?

A. Yes, sir, I did.

Q. In fact, were you not the detective that interviewed Charlene?
A. That is correct, sir.
Q. And you interviewed her on, I think the day after UGl died

on the 15*" of February?

A. Yes, sir, I believe that is the correct date.

Q. And apbroximately an hour and fifty minute video, somewhere in
there?

A. If I recall correctly, it did exceed an hour, yes, sir.

Q. Okay.

And when you interviewed her that day, do you remember? Was
she laughing with you?
A. She did laugh during some part of the conversation.
Q. Okay.

And did she - - did she seem to be - - appear to be truthful
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with you?

MR. VON HERRMANN: Objection, Your Honor. Calls for
speculation.

- MR. AXELROD: This is a trained police officer.

THE COURT: I will let him answer that question.
Q. Did she appear to be truthful with you?
A. She appeared to be truthful. I had no reason to doubt what

she was saying.
Q. Would it surprise you - - -

THE COURT: No, sir. Don’tl— - do not be surprising but
go ahead. Ask him a question.
Q. Charlene testified that she lied to you.
A. Okay. I'm not familiar with that, sir.
Q. But when you met with her, you believed everything she séid
was truthful.
A. I believed everything she said was truthful, yes, sir.
Q. Well, sometimes you have - - you have - - sometimes you
interview people, and you doﬁ’t‘think they’re being truthful,
correct?
A. .Um, I would say I believe everybody is truthful until‘I find
them specifically lying to me.

If I find out during an interview that they’re'misleading me
or S§mething .I. know that they don’t know, under most cases I
believe everything everybody is telling me, initially.

(

Q. But is it sometimes that you interview somebody that you think
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is being less than candid with yod?

A. I would say that that is possible.
Q. But in this case?
A. In this case I had no reason. She - - I had no reason to

doubt what she was telling me.

Q. She laughed. She joked with you.

A. I wouldn’t say joked. I would say she, ah, laughed, I think,
at least on one occasion,

Q. On one occasion?

A. Uh=huh.

Q. And ﬁhis was the day after - - I guess it was within twelve

hours within passing?

A. Ah, yes, sir, I would say that is the case.
Q. What time did you do - - do the interview?
A. I actually don’t recall to tell you the truth, sir.

Q. Do you have any notes for that?
A. No, sir;
Q. But within twelve hours?
A. Um, I - - that would be only - - I couldn’t tell you if it was
within twelve hours to be honest. It was sometime the next day.
Q. There was - - there was - - okay.

THE COURT: Now, Mr. Axelrod, I know you’re use to cross

examination but this is direct. This is your witness.
MR. AXELROD: I understand, Your Honor, but under Rule 611

concerning an adverse party, this is a member of the State, and the
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State is prosecuting. So - - -
THE COURT: No. It doesn’t fall under that rule. Go

ahead and ask your questions.

MR. AXELROD: Thank you, Your Honor.

THE_COURT: But he’s not an adverse party. He is an
inVestigator.

MR. AXELROD: But - - but he is with the State.

THE COURT: I understand that but tﬁat doésn’t give you the

right to call that witness and then cross examine him unless - -
unless it’s another issue.

Q. Did you go to Charlene’s house that day?

A. I don't =~ —.I don’t recall but I did go - - that particular
day of the interview, no, I don’t believe I did.

Q. Okay.

But after you interviewed Charlene, your focus was then placed

to Wesley. Is that correct?

A. I was merely the interviewer of Charlene.

Q. And that’s - - -

A. Other detectives wére handling that particular.
Q. Okay.

A. My only involvement was the interview with her.

10

Okay.
That’s fair enough.
MR. AXELROD: And at this time, Your Honor, I think I’'ve laid

the foundation,for Defendant’s Exhibit #2 to come in.
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THE COURT: The record will reflect that Exhibit #2 is a
video of the conversations, ‘apparently, they had with this
particular witness, and by consent of the - - you and the
Solicitor, that video will be played in full.
In addition to that, I have agreed that if you are interested
in certain clips, you may do that during your final closing.

Does that comport with our understanding of this procedure?

MR. AXELROD: Exactly what I requested, Your Honor.
MR. VON HERRMANN: Yes, sir, Your Honor.
THE COURT: Alright, sir.

The foundation is laid, and it is in evidenée.

(The Court Reporter accepts- Defendant’s Exhibit #2 into
evidence.)

THE COURT: Anything further from this witnéss?

MR. AXELROD: No, sir, Your Honor.

He stated - - he stated to the jury that all he did was
basically take an interview.

THE COURT: : That’s what I understand.

" MR. AXELROD: Thank you, Your Honor.

THE COURT: You have any questions?
MR. VON HERRMANN: Just a couple, Your Honor.
THE COURT: Alright, sir.

Thank you, Mr. Axelrod.
CROSS EXAMINATION BY MR. VON HERRMANN:

Q. Detective Carr, let me show you. Did you read Charlene
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Dandridge her rights?

- A. Well, the other detective that was there, yes. There were two

{

' of us there.

0. You were present?.

A. Yes, sir. \

Q. Would that help you tell what time it was that you interviewed
her?

A. Yes. It says 17:37.

Q. And what time is that?

A. That is 5:37.

Q. So, that’s nearly - - over twenty-four hours after the baby

died. Correct?
A. Yes, sir.
Q. Was Ms. Dandridge nervous when she was talking to you?
A, Ah, she.did seem to be a litfle bit nervous. She kept kind of
moving back swaying in the chair a little bit. |
MR. VON HERRMANN: No further questions, Your Honbr.
MR. AXELROD: Just one,AYour Honor.

REDIRECT EXAMINATION BY MR. AXELROD:

Q. Just for clarification, the baby died - - whaf‘time did the
baby die?
A. That wasn’t 'part of my - - my only involvement was the

interview with Ms. Dandridge.
Q. I think the baby died after 5:30. So it would be less than

twenty-four hours that you did your interview then?
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A. If that is the case, sir, I guess that would be less than
twenty-four hours.

Q. Thank you, sir.

Thank you, Detective.

THE COURT: Alright, Detective, you may come down, and we
thank you.
DETECTIVE CARR: Thank you.

(The witness leaves the witness stand.)

THE COURT: Call your next witness, please.
MR. AXELROD: Detective Cox.

MR. VON HERRMANN: Your Honor, we’d ask that he be excused
from his subpoena.

THE COURT: Yes, sir.

MR. AXELROD: Without objection.

THE COURT: You’ re excused but you’re certainly entitled to
remain but you may be excused if you care to.

DETECTiVE CARR: Thank you, sir.

(The witness takes the witness stand.)

DETECTIVE TODD COX, being duly sworn,

testifies as follows:

CLERK OF COURT: State your full name.
DETECTIVE COX: Todd Cox, C-o-x.
MR. AXELROD: Your Honor, may we approach before I question

the detective?

(Bench -conference held off the record and in the presence of
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the.jUry but outside the presence of the jury.)

'MR. AXELROD: I’11 .go ahead, Your Honor.

THE COURT: Alright, sir.

DIRECT EXAMINATION BY.MR. AXELROD:

Q. Detective Cox, tell the jury what your role in this case was.
A. I was the lead investigator in this case, sir.
Q.  And tell the jury what a lead investigator is.
A. A lead investigatqr is typically the first when it comes to a

crime of this nature would be the first violent crime detective
from the county police department, and, usually, if it’s after
hours, 1it’s the on-call detective. The first responding

investigator to the scene is the lead investigator.

Q. And what do you actually do as a lead investigator? Tell the
jury.
A. To.a degree, direct the investigation. There is more than

one investigator involved in investigating the case, ah, such as
Detective Carr who was Jjust on the stand, ah, and’as‘the case
proceeds, the chief case agent or lead investigator collects all
~the information that is obtained by the other detectives working
out in ﬁhe field working on the case. ‘ ~ -

Ultimately, it is the lead investigator’s Jjob to éompile that
'case file, present it fo the $olicitqr’s foice, go and éeek any
arrest warrants that may‘be appropriate, present thét case to the
Qrand Jury for indictment, énd, ah, the ultimateAcompiiation of the

case is the responsibility of the lead investigator.

)
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0. Alright.

Now, did you have the opportunity to review.Corporal’s i)
(unintelligible), Patty *** (unintelligible)?
A. I haven’t in quite some time read that. The actual initial

police report, is that what you’re referring to?

0. Yes, sir.
A. I haven’t in quite some time, no, sir.
Q. Okay.
Well - - at some point you met with - - you met with Charlene

and Wesley at the hospital, I believe?

A. Yes, sir, that’s correct.

Q. Okay, and what aid they tell you that night if you remember?
A. What did Charlene and the defendant tell me?

Q. What did Charlene and Wesley tell you if you remember?

A. Just very brief basic statements trying to establish a time-
line as to how things had transpired, and, really, my discussion
with them was very limited that night, and I obtained coﬂsent to
search their residence from Charlene but I didn’t obtain any formal
statements from either party on that night.

Q. Okay.

And I think you - - I think Wesley told you at one point he

attempted CPR?

MR. VON HERRMANN: Objection, Your Honor.
THE COURT: Wait a minute. I sustain that.

MR. AXELROD: What I asked the detective was when he
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interviewed Wesley, did Wesléy tell him‘thét‘— - -

MR. VON HERRMANN:  Your Honor, I object.

THE CbURT: Wait a minute, no, sir.

Come here. Let’s see.

| (Bench'conference heid in .the presence of the jury but outside
the presence of the jury.)

THE COURT: I decline to do‘that.
Q. When you - - when you conducted your investigation, were you
aware of anybody giving CPR to this baby?
A. Yeé. | |
Q Who were you aware of?
A. The defendant.
Q Wesleyé
A Yes. The security guard, the EMS personnel that responded to
the Scene. |
Q. Okay. .

And did you know when you read your report that the security

guard told you that there was a woman there prior to him giving

CPR?
A. Not that I recall, no, sir.
Q. When you searched the apartment, did vyou find any

pseudcephedrine in the apartment?
A. No, sir.
If I can clarify that? I didn’t find any prescription

pseudoephedrine in there. If there was any over-the-counter
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medication fhat could be pufchased by the general public, ah, I
don’t recall if there was any over-the-counter cold remedies or
anything like that that may have contained pseudoephedrine. They
may have been present there but there was no prescription, ah, no
prescription bottles, tablet or liquid form that clearly indicated
on the label that it contained any pseudoephedrine?

Q. Alright, and you didn’t find any cough medicine there, did
you?

A. i don’t know. Thefe was - - as I said, there was some - -
there was prescription medication present there but whether they
were cough medicine or not, I don’t know.

Q. Well, according-to your report, you find warfarin sodium, 5

mg., for Wesley located on the television in the living room?

A. 'AThat’s correct.

Q. Um, ripulvinzee (spelled phonetically) for Tyrell located in
the downstair bathroom. Correct?

A. Yes, sir.

Q. And you found prednisone, 15 mg., for Tyreli located in the
upstairs bathroom?
A. Yes, sir.

Q. And that was all you found?

A. Yes, sir.
And whether or not they contain pseudoephedrine, I'm
uncertain.

0. But - - but my question was you didn’t find any generic cough
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medicine there that said cbugh medicine?

A. I didn’t specifically look. i don’t know if_it was present
or not. |

Q. .But you took all the medications you could find?

A. . I believe I photographed the prescription medications that I
could find. I did not take them.

Q. Okay.

Now, Charlene told you that on February 12t and 13 that She
was the sole provider for for~ those days. Remember?‘

It’s a léng time ago.

MR. VON HERRMANN: Your Honor, I would object to the
guestions. It’s his witness. He’s needs to ask the questions,
not lead him.

THE COURT: Alright, sir.

Just follow the rule.

Q. When you interviewed_Charlene on the 14°¢ of February at the
hospital after her daughter passed, did she tell you about taking
the baby for a wellness checkup on February 12th?

A. Yes. Yes.

And, if I may clarify? I didn’t do a formal interview with

either the defendant or Charlene on the night of the 14" at the

hospital. A written statement had been obtained from Charlene by
the responding patrol officers. That statement was immediately
given to me upon my arrival, and, ah, it - - no formal interview

was conducted that night. Just the very basic reviewing what was
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written the statement. Ah,-regardless, no formal interview was
conducted with -her at that time. -
Q. Okay.

But - - so - - did you have any conversations with Charléne
that evening about what occurred the day or two prior?

A. I don’t recall if I did that night. I recall specifically

trying to establish, um, some sort of time-line during the hours

‘leading up to the child being brought to the hospital, and I do

recall speaking to her in regards to that, ah, but - - but I don’t
recall talking to her about a time frame outside of maybe that - -
maybe the afternoon of the 14*" leading up to the child, ah, being
pronounced deceased.

Q. Well, when you say the time-line, was the time-line just for
the one day? Was the time-line for the three days?

A. As I recall it at the hospital, um, and it may have been for
more but I specifically recall talking to her about a time-line for
several hours leading up to the time that we were present there.
Q._ And she_told you that she was home for lunch that day?

A. Yes, sir.

Q. Ab_out three hours before passed?

A. No, it was longer than that. Probably closer to five hours
but, yes. éhe had beén at work. She came home for lunch. Was
héme for a periocd of time; Went back to work.

Q. Okay.

Well, let’s go back to that now?
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| The ambulance came at what time er-
A. I believe it was somewhere around 8:00.

And that may have been the response of law enfofcement. I may
be wrong about that. Um - - but it should - - yeah, I may ‘be
wrong about that. That may be the time that - - that léw
enforcement was actually dispatched.

Q. | Okay.

Because I thought that the ambulance came somewhere in the
6:30 time or so.

Because Charlene - - that’s what I thought, and that’s what I
was asking you. I’'m not trying to mislead you.

A. Well, then, and, ah, the one thing that‘I do reééll about the
initial police report that was written was that the patrol officer
was dispatched to Conway Hospital in reference to an infant béing
brought there in cardiac arrest, and when the patrol officer got
there and had stepped into the emergency room is when the ambulance
arrived with the victim in this case.
| So, -ah, then I believevthat was around 8:00, about 20:00
hours. |
Q. About 20:00 hours.
A. Yes, sir. And I'm sure it aidnﬂt take the ambulance 90
minutes to get from Socastee to Conway Hospital. So, it’s probably
pretty close to 8:00.

!
Q. Well, I have EMS arriving at their location at 19:26. That

would be 7 - - -
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A. 7:26 p.m., yes, sir.

0. 7:26.

A. Yes, sir.

Q. And Charlene told you that she was home until approximately -
MR. VON HERRMANN: = Your Honor, I'm going to have to object.

He’s leading the witness.
THE COURT: Yes, sir. I sustain that.
Q. What time did Charlene tell you she went back to work that day
after lunch?
A. I believe it was around two or three she went back to Office
.Depot Where she wés working.
0. What time did she come home for lunch, now? Was it th?
. j

A. I - - yeah, I believe it was two and three. She came home

from work at two and went back to work at three.

Q. So, from three to seven-thirty would be about four and a half
hours?
A. Yes, sir.

Q. 4<And at that point when EMS arrived, EMS had ben'called prior
to their arrival. Correct?

A. Yes, sir.

Q. So, it might be fair to say that the baby was found not to be
breathing slightly before that time even? |

A. Yeah. Around 7:30 would be fair.

Q. Well, they arrived before 7:30.
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A. Yeah.

Q. So, towards 7:00 or after seven or sometime invthere, however
long it took.

A. That’s fairn

Q. I don’t think anybody knows that.
A. Okay.
Q. Now, on the time-~line, did you do the time-line from just that

day or did you do the time-line for two days before that when you

talked to them initially at the hospital at 10:00 that night?

A. No. As I said, I tried to establish the sequence of events
that immediately led up to the child being rendered in that
condition which was - - it certainly incorporated the fact that she

had gone to work, came home for lunch and then the events that

- transpired subsequeﬂt to that.

But outside of that time frame I don’t recall any discussion

regarding that.

Q. And, in fact, you had the autopsy results, I.think, the next

day?

A. No, sir. No, sir. It was several weeks before I learned
;hat it was toxicology related death. Some of the physical
injuries that - = some of the gross findings, ah, certainly were

made aware to me as I was present at the autopsy, ah, the fractured
ribs that were previously testified to. That was made aware to me
on the 15 as I was present at the autopsy but as far as any .

toxicological, ah, analysis.that was done and the result of those
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tests I wasn’t made aware of those for some time later.

Q. And I didn’t mean to confuse.you but I was speaking of the
gross observations - -

A. - Okay. Okay.

Q. - - the 15*" of February.

A. Yeah, I was aware. I was present, yes, éir.

Q. It’s been established that the toxicology, the report wasn’t
run until I think the 16 of March of that - - of that year.

A.  Uh-huh.

Q. So, you were aware that ribs had been broken in
A. Yes, sir.:

Q. And you were aware, I believe, I would think the pathologist

~ had told you that at point on that day that these ribs were broken

in a period that could be ten to twenty-one days prior to Ebony’s
death. |
A, Yes, sir. In addition to that, there were injuries that they
informed me at the time of the auﬁépsy appeared to be fresh in
nature. So. |
Q. But she testified today if you were here for the testimony
that the ribs had callus formations on them?
A.‘ Yes,Asir. |

And I think the question you asked me was what I found at the
autopsy.
Q. Okay.

A. Yes, sir. That’s what I was informed of at the autopsy.
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Q. Okay.
Now, my concern is there’s been ample information put forth in

this courtroom concerning Charlene’s involvement.

MR. VON HERRMANN: Your Honor, I going to have to object.
THE COURT: Wait a minute, now. No, that’s not - - you ask
- - this 1s your witness, now. You ask any question directly

without leading as to what it is.

Q. Why did you not charge Charlgne with homicide?

A I didn't charge anybody with homicide.

Q. Did the/Solicitor charge him?

A I believe the defendant was indicted by the Grand Jury but I -

- I never signed an Affidavit or swore out an Arrest Warrant for

the defendant for any type of homicide charge - -

Q. ° So what you’re saying - - -
A. - - nor did I Ms. Dandridge.
THE COURT: I would charge - - I would explain to the jury

that the final charge is the decisioﬁ of the Solicitor and not the
investigating officer.

MR. AXELROD: ‘Right.

Well, I - - I think that if the Court.could maybe explain to
the jury that sometimes an officer e;n take out a warrant. In this
case he didn’t. |

THE COURT: I decline to do that. Who - - thé charge to

be made is based on the Solicitor’s understanding of what they

perceive to be the facts in this case, and it’s not his - - it’s
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not his determination to make that decision.
An investigator delivers to the Solicitor the facts as he

thinks he’s found. them. The Solicitor based on that and other

‘information provided makes the ultimate decision, first, as to

charge or not charge, and, secondly, if charge, what charge. 1It’s
not his prerogative to do that.
Alright, sir.
Q. ASo - -
MR. AXELROD: And, Court’s iﬁduigence.
Q. - - so, in this case it was a direct indictment taken out by

the Solicitor?

“A. Yes, sir.

Q. And if you could just explain to the jury the difference

- between what direct indictment is and what you would take out?

THE COURT: No, sir. No, sir. That’s not necessary.

MR. AXELROD: Okay.

- Q. But you didn’t take out the warrant?

A.  Not for this - - not for the specific charge that the

defendant is on trial for today, no, sir.

Q. Okay.

Now, so that - - did you review the victim’s medical records
from Healthcare Partners? Did you review Ebony’s records?
A. Ah, I obtained them. To be honest with you, most of those

‘records typically from a medical facility like that, number one,

they’re difficult to read, the handwritten notes, and, number two,
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often times it’s something that’s - - contains information that’s
butside my area of expertise, a lot of medical terminology and the:
prescribed treatments and diagnoses and such but I did glance
through them, yes, sir. I didn’t read them in great detail.

Q. Well, you nbted‘in yQur report that the records showéd no
indication that had ever been presciri.bed nor were her parents
ever directed to medicate her with pseudoephedrine. You made that
statement. Can you explain that to the'jury?.

A. As I recall, fhat came as a result - = I had talked to a Dr.
Cooper or a Dr. Cooper-Merchant, ah, who was the primary care

pediatrician in an effort to learn some kind of background as far

"as the victim’s previous medical history, and, obviously, in

compiling a case like this although those spec;fic medical records
may not meaﬁ‘a whoie lot to me, essentially, a Iay person in the
field of medicine, ah, when a case such as this comes to the point
where we're at today, they aré significant, um, and, certainly, I
would be remise as an iﬁvestigator if I didn't obtéin those
records, didn’t forward those to the Solicitérfs Office and didn;t
have them as part of'the case file. |

That - - that’s where the best I recail that’s where I learned
that information was speaking with the doctor.

Q. And Dr. Cooper told you that she . never had prescribed

pseudoephedrine?
A. Yes, sir.

Q. And looking at your report further, I believe you talked to
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Solicitor Von Herrmann on April 27, 2004, about the findings of
this case? |

A. Yes, sir.

That's probably around the time that the autopsy results, the

final autopsy results to include the toxicology was forwarded to

me.
Q. And - - and your report says.that it was decided that a direct
indictment would be sought against Wesley with the offense of
homicide by child abuse. |
A. Yes,. sir.
Q. When you wfite that it was decided, did you have input into
that decision?
A. To a degree, yes, sir. We maintain a good working
relationship with our Solicitor’s Office.

MR. AXELROD: Court’s in&ulgence, Your Honor.

Your Honor, Mr. Bailey informs me the pharmacist is here. I
have no further questions.

THE COURT: I understand.

You have any?

MR. VON HERRMANN:. Yes, just a couple.
CROSS EXAMINATION BY MR. VON HERRMANN:
Q. Detective Cox, the medication or prescribed medication that
you located in the residénce, who was_the ~ - suppose to be the
recipient of all-of those medications?

A. Um, as I recall, there was one for the defendant and two for
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Tyrell who was the sibling of the deceased.

Q. Did.you notice or did you - - wereryou locking for just
medications that were prescribed?

A. Yes, sir.

0. And did you write down every prescription medication that you

were able to find?

A. . Yes, sir.

Q. Were there any prescription medications that were written for
A. No, sir, there was none.

Q.A; Had there been, would you have written that down in your
report? d

A. Absolutely.

Q. In this particular case, did you know at the time of the - -
at the time of the investigation that pseudoephedrine had caused -
- had partially caused or was believed to have caused the Aéath of

this child?

A. No, sir.

Q. So, were you iooking for any other kind of cough medication,
pseudoephedriﬁe?

A. No, sir.

Q. Did you have an. occasion to be alone with the defendant,

Wesley Smith?
A. Yes, I did.

0. And tell me about - - tell me when that was?
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A. That was on the following day, February 15%. I had been to
the Medical University in Charleston for the autopsy, and when I
came back it was late afternoon, early evening on the 15" of
February.

Q. And that would have been the day after.the child died?

A. That’s correct. |

Q. Can you teli the jury how he was acting that day when, ah, you
and he were together.

A. Ah - - -

Q. Don’t tell me anything he said. Just tell me his demeanor,
how he was acting. '

A. Yes, sir.

I had gone to the defendant’s apartment in Plantation
Apartments and had him step outside and spoke to me, and he agreed
to ride to Conway with me.

MR. AXELROD: Your Honor, may we approach at this moment?

THE COURT: Yes, sir.

(Bench_conference is held off the record and in the presence
of the jury but outside the hearing of the jury.)

Q. During the short time that you were in.the car together, ah,

and let’s limit it to that, can you tell the jury what his demeanor

was?
A. I would classify it as light-hearted. Ah, we talked, -open
conversation, joked, kidded around, ah, for the entire - - the ride

from Socastee to Conway.
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MR. VON HERRMANN: I have no further questions.
Thank you.
DETECTIVE COX: ' Yes, sir.

REDIRECT EXAMINATION BY MR. AXELROD:

Q. Was he in a police car with you?
A. An unmarked police car, yes, sir.
Q. Okay, but it was a police~¢ar?
A. Sure.
Q. And I just want to make something clear.
Dr. Cooper told you she ne&er prescribed pseudoephedrine?
A. Yes, sir. I had gone there to pick up the records, and that

was a question that I had.

Q. So, that was an'importaht question?
A. Sure. |
o Thank you.

- THE COURT: Alright. You may come down.

Thank you.
DETECTIVE COX: Thank you, Your Honor.

(The witness leaves the witness stand.)

THE CQURT:  Thé-pharmacist is here. Let;s call here, now,
and finish this testimony for the evening.

Where is she?

MR. BAILEY: She’s just stepped out, Your Honor.

THE COURT: I;vé waited - - this Jjury has waitéd very

patiently on this witness, now. I want to go ahead and get her up
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here and let this jury go home for the evening.

Come forward, please, ma’am.

I understand you had some traffic difficulties getting here.

MS. LAMP: I did.
THE COURT: We understand that.
Thank you.

(The witness takes the witness stand.)

RENEE ANTWANETTE LAMP, being duly sworn,

testifies as follows:

CLERK OF COURT: Please be seated.
Please state your full name. -

MS. LAMP: Renee Antwanette Lamp.

CLERK OF COURT: Spell your last for the Court.
'MS. LAMP: - L-a-m-p as in Paul.

DIRECT EXAMINATION BY MR. AXELROD:

Q.
A.
Q.

A.

Q
A.
Q
A

Ms. Lamp, can you tell the jury what you do for a living?
I'm a pharmacist.

And where are you currently a pharmacist?

Um, right now it’s Rite-Aid Pharmacy.

Okay, and use to be Eckerd’s?

Yes.

And did I ask you to bring something with you today?

You did. You asked me to bring a prescription prescribed for

Minor

Q.

Alright.
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And can you get that out fo: me right now.

I'm going to mark this. I’m going to show it to you.

THE COURT: Have you séen this?

MR. VON HERRMANN: No, sir, Your Honor. He said he’s going

to show it to me.

A.

Q.

MR.

THE

AXELROD: Your Honor, I'm just going to - - -

COURT: That’s fine.

(Court Reporter marks the exhibit.)

MR. AXELROD: We’ re marking it as Defendant’s #3, Your Honor.
MR. VON HERRMANN: No objection, Your Honor.

THE COURT: - Alright.

You may proceed, Mr. Axelrod.

MR. AXELROD: Thank you,‘Your Honor.

You sure you had time to look at this?

Yes.

And is this a prescription? Is part of this prescription a

prescription for Rondec-DM?

A.

Q.

L®)

Yes.

-And

Can

Yes.

Ah,

So,

Yes.

.And

who is it written by, which doctor?

I look at the prescription?

Dr. Eugenia Cooper-Merchant.

Dr. Cooper wrote this prescription?

back in December 18" of 2003 - -
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A. That’s correct.
Q. - - tell the Jjury of pseudoephedriné would be 1in a
prescription in Rondec.
A. That’s - - yes, and, also, chlorpheniramine.
Q. Okay.

Answer any questiocns Mr. Von Herrmann may have.

May I move this into evidence, Your Honor?

THE COURT: Yes, sir.

MR. VON HERRMANN: Without objection.

(The Court Reporter "accepts Defendant’s Exhibit #3 into
evidence.)

CROSS EXAMINATION BY MR. VON HERRMANN:

Q. Ms. Lamp, can you please tell me when this prescription was
filled?
A. Yes.

It was filled December 18, 2003.
Q. Now, were there instructions on that particular prescription
with regard to how muéh to give the child?
A. Yes.
Q. And how much would that be?
A. The prescription as we typed it in says, "“Give by mouth one
quarter cc four times a day as needed.”
Q. How many days was that child suppose to receive that?
A. The directions don’'t say.

Q. : It doesn’t say - - -
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A.' That’s - - that’s for another prescription.

Q. That’s for anothef prescription?

A. Yeah. |

Q. How long would the supply have been for?

A. Thirty days.

0. And it was filled in December 182

A. That’s correct.

Q. So, thifty days later would have been January 18, 2004,
'correét? |

A. That’s correct.

Q. And so by the time_February 14, there shouldn’t have been any

of this medication left, shbuld there?

A. There shouldn’t have but a lot of times people don’t finish
their prescription, and it will be in the cupboard.

Q. But it shouldn’t be?

A. That’s correct.

Q. And had the décpor wanted | to prescribe straight
pseudoephedrine or given the‘chila pseudoephedrine, they could have

done that, couldn’t they?

A. Yeah.  That's over—the—counter} It was over-the—countef at
the time.

Q. And you have no way of knowing whether or not that was done?
A. No. ,

Q. And if there weré to - - and if you can’t answer this and it’s

not in your expertise, don’t - - just tell me you can’t answer.
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It’s not a problem.

The other ingredient that’s in this particular medication,

-what was it you called it?

A. Chlorpheniramine.
Q. If there was a screen done or a toxicology screen, that would

show up on the screen, wouldn’'t it?

MR. AXELROD: Your Honor, objection. It’s beyond her - - -
A. I'm not sure.
THE COURT: Wait a minute. No, sir. It’s not beyond.

She’s a pharmacist, and she’s entitled to answer that question.
MR. VON HERRMANN: Yes, sir.
Q. And if you don’t know, that’s fine but if you were running a
toxicology screen looking for that, you would find that if you
administered that medication?
A. I'm not sure. I don’t know that.
Q. That’s.fine.
MR. VON HERRMANN: I have no further questions, Your Honor.
THE COURT: Alright.
REDIRECT EXAMINATION BY MR. AXELROD:
Q. If - - if cough medicine - - if Rondec-DM was for the child
and the child stopped coughing or felt better, however the case
might be, and the parents didn’t give it every day but gave it
every other day or gave it for two weeks and then skipped two weeks
and then did two weeks, that would take it out two months, would it

not?
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A. Yes.

Q. And, actually, in Rondec-DM, it’s Rondec-Dm, it has
dextromethorphan in it, does it not?

A. Yes, it does.

Q. And that’s a more dangerous drug that has to be prescribed?

It’s not over-the-counter?

A. It’s in - .- yes,. it is. JDextromethorphan is over-the-
counter.

Q. . In - - in Rondec-DM?

A. No. That is a prescription iitem but you ‘can'get

dextramathorathan over the counter.
Q. But and I - - I changé my question.

Rondec-DM, the - - and I’11 call it a cocktail because we have
two or threé chemicals within this one drug - -
A. Uh-huh. ’

Q. - - is only by prescription?
A. That’s correct.
Q. Thank you.

MR. VON HERRMANN: No further questions, Your Honor.

THE COURT: _ You may come down and are released from your
subpoena,:and we apologize for célling you late in the afternoon
but we didn’t want to interrupt your work schedule in the morning.

MS. LAMP: Thank you, Your Honor.

THE COURT: You’re certainly welcome.

(The witness leaves the witness stand.)
\
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THE COURT: Alright, sir.

Any other witnesses tonight?

MR. AXELROD: Your Honor, I think for the jdry’s benefit it’s
twenty of six almost. It would be a good time to break for this
evening.

THE COURT: -Well, as I understand it and I’'ve told the
jury. ‘As I understand it, in the morning at 9:30 there will be a

video shown which by agreement it’s to be shown, and there may be

- one more potential witness.

Is that right?
MR. AXELROD: Yes, sir, Your Honor.
THE COURT: And so I just want to let the jury know why we

worked them here this late so that we can conclude this case

\

tomorrow.

Mr.'Foreman, ladies and gentlemen, I appreciate your presence
and your attention all day long and all week 1long to the
presentation of this case. This Court and litigants are deeply
appreciative of yodr service knowing we are inconveniencing all of
you but, ah, I would conclude that, ah, we can probably conclude

this case tomorrow and give you Friday off..

So, have a nice evening.- Be back at 9:30. Please remember
my admonitions. =~ Don’t discuss the case. Let no one discuss it
with you. Don’t read or write or listen to anything.

Thank you.

(The jury departs the courtroom at 5:40 p.m. for the day with
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instructions to return at 9:30 a.m. on Thursday.5
CHARGE CONFERENCE
THE COURT: Alright.
Before we leave, I want to discuss the potential charge.
Other than. talking about the potential charge is there

anything further from the State tonight?

MR. VON HERRMANN: No, sir, nothing from the State, Your

Honor.
THE COURT: Gentlemen, Mr. Taylor, Mr. Axelrod?
‘MR. TAYLOR: Yes, sir:
THE COURT: Anything further tonight?
MR. TAYLOR: Nothing further, Your Honor.
THE COURT: Alright.

Mr. Axélrod, listen very carefully to what I'm saying. I want
to talk to you about the proposed charge.

With reference to this charge, obviously, I'm going to charge

the general matters which is his presumption of innocence. The

State must prove it beyond a reasonable doubt.

)

.+ With regards to reasonable doubt, I propose to charge Victor

V. Nebraska.

I will as customary - charge the law with reference to
credibility of witnesses. I, of course, will charge the
appropriate law regarding I'm the instructor of the law, and they

take the law as I give it to them applying the .facts as they find

them to be. R - -
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I will_charge failure to take the witness stand. T will
charge expert witness. I will charge circumstantial evidence, and
I will charge the meaning with specificity of the statute.

Now, relative to that, ah, he stands indicted under 16-3-
85 (A) (1) .

Mr. Taylor, you have indicated to_me that you also desire for

me to charge . part 2 - -

MR. TAYLOR: Yes, sir.

THE COURT: -~ - which is aiding and abetting.

MR. TAYLOR: Yes, sir.

THE COURT: And, ah, with - - with the consent of the
parties - - -

MR. AXELROD: Your Honor, do you have the full statute right
there?

TﬂE COURT: Yes, sir.

MR. AXELROD: Can I see it for oﬁe second, Your Honor?

THE COURT: And, of course, I will - - let me say what I

propose to do, and then I’11 hear from you.

MR. AXELROD: Okay.

THE COURT: If I do that, I would charge and I'11 hear from
you as to what I propose to do and hear your objections, if any.
If I do that I would charge as to Section A, they could find him
pot guilty or guilty or they could find him not guilty or guilty as
to B. Of course, that's not for the jury to determine. The jury

is not here but there are sentencing considerations differing from
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A or B.

MR.- AXELROD: Your Honor, as Wesley’s lead attorney, I only
want to charge A, just the homicide by the child abuse. That's
wﬁat he’s indicted for. = That’s all I want him to be charged with
in the charge. |

THE COURT: What - - what says the State on that issue?
The indictment specifically says () (1).

MR. VON HERRMANN: Your Honor, my only concerﬁ and I just
have to give this some thought is I'm not - - I’m not necessarily'
concerned about whether they want it or not want it because the law
has come down and said that whatever they want, they can’t waive
the lesser included offense if there’s any evidence presented.

So‘my question to the Court is and, I -guess, sdmething that»I

would have to think ‘is is there any evidence, any evidence that

- would tend to give the jury the ability to convict of the lesser

included offense.

THE COURT: Well, I'11 - - 'I'11 heéf your position.
tomorrow.

I tell you that in the last year I have tried a case very
similar to this, and I charged both and gave them the option of
doing the lésser, and in that case, quite candidly, they did the
lesser. | |

I’'m inclined to do if unless somebody can talk me out of it.

MR. AXELROD:i Your Honor, as his attorney, if the Solicitor

wanted to charge him with the lesser - - -

]
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THE COURT: Well, now, wait a minute, now.
I’11 hear you in the morning. I want to hear him next. He
may - - he may - - he may agree with you, and I’1l - - I'll see.

It will be the first time y’all have agreed in three days but
I'll - - I'11 listen to you.

I won’t make that final determination tonight. I711 let y’all
think about it and let him think about it. That’s an option I'm
considering. I may do it with or without your objection.

MR. AXELROD: Well, Your Honor - - -

THE COURT: I may not.

I'm not going to argue with you tonight, Mr. Axelrod. I want
to hear - - he may object to it, too: So, let’s wait and hear
what the positions - - you know, they’re entitled to have their
position on the record, too.

You understana?

MR. AXELROD: I just want to make one more point beforerhe
puts his position on the record.

THE COURT: What is thaté

MR. AXELROD: The point was that if you - - he wants the
lesser included charge then maybe Charlene should have been here
for this tria} and done it at the same time because then they’d
both been charged with the lesser.

He charged only Wesley with the homicide by child abuse, the
greater. He tried them separately and had the co-defendant

testify. I think for that reason I'm entitled just to the greater
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charge(

 THE COURT: I understand that..

Well, I'1ll consider it overnight myself and, perhaps, db a
little research on it, and you may want to discuss it further with
Mr. Taylor.

I will not make a definitive decision yet but with reference -
- other than that .issue is there any other additional charges
requested by the State?

MR. VON HERRMANN: None from the State; Your Honor.

THE COURT: Any other thah that issue is there any charges |

requested, Mr. Axelrod, Mr. Taylor or Mr. Bailey?

MR. AXELROD: ' Yes, sir.

THE COURT: What other?

MR. TAYLOR: I'm fine, Your Honor. Mr. Axelrod would have -
/

MR. AXELROD: Mere presence. I want a mere presence charge,

Your Honor.
THE COURT: I'11 charge mere presence.
MR. AXELROD: Thank you.

THE COURT: I'11 charge that.

Alright. Now, let me ask you this. As is. my custom - -~
wait a minute. How about listen to me, and then I’1l1l let y’all
talk.

MR. TAYLOR: Yes, sir, Your Honor.

MR. AXELROD: Okay.




10
11
12
13
14
15
16
17
18

19

21
22
23
24

25

CHARGE CONFERENCE 575

THE COURT: As is my custom, I generaily charge prior to
final summapion. Jurors have told me many times in the last years
and both of you have seen me do it that they wish I would have told
them the law before your summation. ‘'They think they could have
followed your position better.

What you say, Solicitor?

MR. VON HERRMANN: Your Honor, I've tried before you many
times. I think it works very effectively, and I have no objection.

THE COURT: Mr. Axelrbd, you’ve had me do this many
occasions for you. -

MR. AXELROD: Your Honor, I wish all judges did it.

THE COURT: Sir?

MR. AXELROD: I wish every judge did what you do.

MR. TAYLOR: I agree. |

THE COURT: Well, that’s fine.

First time - - congratulations.  Y’all finally agreed on
something.

Alright, now, in the morning, we going to play the wvideo
promptly at 9:30 followed by your witness if you care to call her,
and that will conclude it, and then we’ll, ah, have, ah, I’11

listen to your motions. I’11 charge the jury, and we’ll have final

summations.
MR. VON HERRMANN: Thank you, Your Honor.
THE COURT: I would hope that we can do that by 1:00.

Order the jury lunch, and let them begin their deliberations.
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After all of this I intend to have lunch for the jury at
sometime tomorrow. You understand?
MR. TAYLOR: Yes, sir.
“MR. AXELROD: Yés, sir, Your Honor.
THE COURT: Alright. Anyﬁhing further?
MR. AXELROD: No, Your Honor.

Have a nice night, Your Honor.

THE COURT: 'Alright. Now, I want you all of you here,
now, about about 9:15 in case anything - - yes, sir.
Let’s do this. I'm always here. I want you here at 9:15 so

if necessary we can discuss that issue as to A and B at 9:15.

MR. VON HERRMANN: Yes, sir.

THE COURT: If anybody got any law on that issue, 1’11l be
glad to discuss it with you.

’Alright. Thank you.

(The Court adjourns the trial of this case at 5:48 p.m. on

Wednesday to convene again on Thursday at 9:15 a.m.)
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THURSDAY, APRIL 17, 2008

(The Court reconvenes the trial of this case with all parties
in the courtroom at 9:45 a.m.)

THE COURT: Good morning, ladies and gentlemen. Be
séated, please.

Gentlemen, the first issue we going to talk about is the.
request to charge in a moment..

Is fhere any other - - let’s let the record now reflect that
we have agreed that the video is in evidence and to save the jury’s
time, the State and defendant has agreed that Mr. Axelrod can‘show
such clips of tha% that desires in his final argument - - in his
argument to the jury.

Is that okay, Mr. Axelrod?

MR. AXELROD: Yes, sir.

I'd like to put on the record that the Court prohibited me
from playiné the script as well, thoggh. |

THE COURT: But I permit you to mention the script.

MR. AXELROD: Excuse me.

THE COURT: I'11l permit you to mention the script. Just
not goihg-to flash the script on the screen.

MR. AXELROD: I understand but I - - I want to put on the
record that the Court denied me £he right to put the script on the
screen.

THE COURT: I did.

Let me ask you this.
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In final arguments how much time you feel you need, Mr.
Axelrod? I don’t want to limit you but I just want to get some
idea so I’1l krow when to order food for the jury - - whether
lunch or dinner.

MR. AXELROD: Your Honor, I think you need po order dinner.

THE COURT: I think not but go ahead.

MR. AXELROD: Order dinner for them.

The Court - - the Court has made me put this case up in
approximately two hours, a week-long trial - - -

THE COURT: Wait a minute. I dian’t make you dc anything.

You got all day long to call any witnesses you want, now.

-~

That’s an .erroneous statement. We came back here today to
hear any further witnesses you had. So, you can’t say that.
MR. AXELROD: Your Honor, at this time I would like to ask

the Court to give me discretion in my closing argument and give me

some. time and latitude. Please('sir.
THE COURT: Weii, can you do it within an hour?
MR. AXELROD: Progably longer, sir, maybe an hour and a half.
THE COURT: ‘Well, I will - - I’ll'see how you’re going and

see whether‘the jury has gone to sleep on.you or not but I'm not
going to limit you at this time.

I want this.record - -

MR. AXELROD: Your Honor, I promise. you.

THE COURT: - — to be clear. . I don’t want you misquoting

me.
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The record is going to reflect yesterday that,>first, we
talked about playing the video today in full, and I’'11 still do
that if you want to, and you were going to call at least one
witness, and I told you that I’11 let you call anything you got.

So, I got all day, tomorrow and Saturday.

MR. AXELROD: Yes, sir, Your Honor. I --1Ijust - - you're
correct, Your Honor. I just want the Court to be aware that when
you asked me, you wanted to see if the jury would be sleeping. I
promise you one thing if I promise you anything, Your Honor.
Today, the jury will not be sleeping.

THE COURT: Well, that’s because - - well, we’ll see about

that. If they are, I'11l wake them up. How about that?
Alright. Now, let’s say this. To save some time if you

have any other witnesses we going forward with that at this moment.
If you have no other witnesses and you’re agreeable to it, I would
like to rest now and hear any motions, and then I’1ll permit you to
rest in the presence of the jury just to save bringing the jury in

and taking them back out. How you - - -

MR. AXELROD: That will be fine, Your Honor.
THE COURT: What’s your preference there?
MR. AXELROD: Your Honor, I’'m fine with that. If you

protect the record for me, I'm okay with that.
THE COURT: Okay.

So, am I hearing since we'’ve worked out the video in closing,

is there any other witnesses? Is the State prepared to rest or
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not - - I mean, the defense?

MR. AXELROD:  Yes, sir, Your Honor.

We rest at this point.

THE DEFENSE RESTS /
" THE COURT: Okay.

Is there going to be any reply?

MR. VON HERRMANN: No, sir, Your Honor. We’re not going to
have gny reply.

"THE. COURT: Alright.

Let the record then reflect that I'm considering these motions
at this time and will give the defense the opportﬁnity to say, “The
Defense Rests” in the presence of the jury, and we’ll handle - -
that’s to keep froﬁ bringing the jury in, and then you say you rest

and send them right back out.

MR. TAYLOR: Yes, sir.'

THE COURT: You agree with that, Mr. Axelrod?
MR. AXELROD: Yes, sir, Your Honor.

THE COURT: Alright, now.

Mr. Axelrod, I can’t see you with the film here.
MR. AXELROD: I'm going to come over here and see you, Judge.
THE COURT: Well, come in front of it.
MOTIONS ANﬁ'RULING OF THE COURT |
THE COURT: Now, first, lef’s hear any motions foi - - any

motions on behalf of the State?

MR. VON HERRMANN: Your . Honor, we have a few motions in
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limini prior the closing arguments but that’s it. We have no

motions other than that.

MR. AXELROD: Well, can I hear his motions now.
THE COURT: " Yes, sir, let me hear it:
MR. VON HERRMANN: The motions, Your Honor, are we want to

make sure the defense excludes all third party gquilt with the
exception of and- I >do believe there’s evidence of' Charlene
Dandridge. He’s certainly entitled to point out that she . was
present at the particular times but there is no evidence of any

other babysitter, anybody present at the time the child died or any

of that, and I don’t want Patricia Wright, or, you know, <che

neighbor down the street or I don’t want ény of that coming in in
his closing argument because there is no evidence that anybody was
present or evef hurt that child.

MR. AXELROD: I agree, Your Honor. I agree.

THE COURT: | Okay. That’s fine.

What else you got?

MR. VON HERRMANN: And the only other request I would have
for the Court is and I don’t have any problem with Mr. Axelrod
playing how ever long the video tape is during his closing ar§ument
but I would like the Court to - =- to lef the jury know that the
entirety of the video is a hundred - - is, roughly, an hour and
fifteen minutes.

THE COURT: I will let the jury know that. 1I’ve already

told them that but I’11 do it again. I’11 tell them through




10
11
12
13
14
15
16
17

18

19

20

21

22

23
24

25

MOTIONS AND RULING OF THE COURT : : ' 582
coﬁsent‘of counsel we’ve saved some time.
MR. VON HERRMANN: And it is available if they want to watch

it, Your Honor.

THE COUﬁT: Why,‘sure. It’s in the record.

MR. AXELROD: . Yoﬁr Honor?

THE COURT: Yes, sir.

MR. AXELROD: Mr. Taylor brought a point up, and he’s correct
that at the time the baby - - Mr. Taylor has an objection. |

THE COURT: Yeé, sir.

MR. TAYLOR: At the time - - whenever the security guard

testified}-he sald that there was a woman there that was assisting
with the CPR. So there was- somebody there at the time that the
baby died.

THE COURT: I know it but there’s no evidence in there from
anybody who witnessed that that she did - - -
| MR. TAYLOR: Your Honor, nobody witnesses that my client
killed this baby either.

THE COURT: I understand either but that - - this - - -

MR. AXELROD: But we should be able to argue that point‘that
thére was sbmeoﬁe else there, though. |

AMR. VON HERRMANN: No, Your Honor; It - - he can say - =
certainly, he can say that there was somebody present while they
were giving CPR.

THE COURTE Well, sure. If you want to say she was phere,

fine, but you can’t argue third party guilt on that fact.

7
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MR. TAYIOR: Well, all we want to say is there was somebody

other than my client there present at the time this baby died.

THE COURT: Sure.

MR. TAYLOR: That’s all we want to say.

THE COURT: That’s in the record.

MR. TAYLOR: That’s fine.

THE COURT: I'm not going to deny what’s in the record.
MR. TAYLOR: We’re not saying directly that this woman was

the one who did it.
THE COURT: : Oh, no.
MR. TAYLOR: " But we’re just saying that there was more- than

my client being there at the time the baby died..

THE COURT: I understand and the record reflects that.
MR. TAYLOR: We just want to make sure that’s the - - -
THE COURT: Alright.

Now, having said that, we had a preliminary request to charge

. status on yesterday, and, ah, the discussion centered around the

statute with regards to charging A and B.

The State has requested that I charge A and B of the
épplicable statute. Now, Mr. Axelrod, I think, had some other
view, and I’11 be glad to hear from you fo; the record.

‘MR; AXELROD: Thank you, Your Hoﬁor.

THE COURT: I had indicated at pretrial conference this

morning that my intention is to charge A and B, and I'1ll put on theA

record why but I want Mr. Axelrod to protect himself if he feels
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that that i1s erroneous.

Mr. Axélrod, I'11 beAglad‘to hear from YOu.

'MR. AXELROD: Yes, sir, Your Honor.

Your Honor, the Court is well aware that there is only one

indictment Wesley was charged with, and the Court is .also aware

that an indictment is to put a defendant on notice as to what

'charges he’s facing.

Now, the indictment is two-fold. Not only does the indictment
put Wesley on notice, it’s to put his attorneys‘on notice for what
they should prepare for, clearly, and 16-385 which he was charged
with (Aj(l) and only (A) (1) where the person is guilty of homicide
by child abuse if the person causeé the death of a child under the
age of eleven while committing child abuse or neglect and the death
occurs under circumstances manifesting.an extreme indifference to
human life. That was specifically what, K Wesley Smith was charged
with. .

Four years agb they charged with 3-- - 16—385(A)(1). For
three years I have prepared this case for 16-385(A) (1) ;nd.nothing
more, nothiﬁg more at all.

Now, on the eve of close, the Court informs me that they will
charge 16-3-85(A) (2) which is a person is guilty of homicide by
child abuée‘if the person knowingly aids and abets another person
to commit child abuse or neglect and the child abuse or neglect
Aresults in the death of the child under the age of eleven.

There’s absolutely no evidence in this record, and, in fact,
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when I wanted to put in Tara Phillips saying that she thought

Wesley was covering up for the mother, the Court said, “We will not

-allow that,” even though Rule 701, a lay witness, she was a social

worker.

THE COURT: That was - - I wasn’t going to let her give her
opinion. That’s one for the jury. |

MR. AXELROD: Absolutely.

But now - - -

THE COURT: Got nothing to do with the issue that I'm
talking about.

MR. AXELROD: There is nothing in this recoxrd that says that
Wesley Smith aided or abetted anybody in homicide by child abuse.
There’s nothing in this record. Charlene is not charged with
homicide by_child abuse, only Wesley.

Specifically, the Legislature, they could have put the two

together. They could have made this one statute, both parts with

the and and the or, not add a number two, and then have mitigating
circumstances. It’s not a lesser included offense. )

I wouid have done, Your Honor, my cross of Charlene
differeﬁtly. Don’t want to redo it. I prepared for a year for
that cross of her based on what he was charged with, nothing more,
nothing less.

THE COURT:_ You understand Charlene is available to you if

you care to put her up.

MR. AXELROD: Not at this point for -a cross, Your Honor,




10
11
12
13
14
15
16
17
18

19

20

21
22
23
24

25

MOTIONS AND RULING OF THE COURT : 586
because I open her up to wide latitude of cross, and the Court told

me yesterday.

If the Court would let me put her up and not let them have

another - - examine her, maybe we’ll do that.
THE COURT: No, sir. | That would violate the rules.
. "MR. AXELROD: Yes, sir, but that’s my poiﬁt, Your Honorp
THE COURT: You knéw, thé State’s entitled to a fair trial,
too.
MR. AXELROD: Your Honor, that’s what - - that’s what I'm
saying. I}m entitled to a fair trial, and I was never put on

notice for 16-3-85-(A) (2) until yesterday.
THE COURT: Okay. Alright.
I want - - you have any other position on the record. ‘We're

not going to argue about it.

MR. AXELROD: Yes, sir, Your Honor.
THE COURT: What is your other position? I waﬁt‘you fully
protected.

MR. AXELROD: And I think I made that clear that I’m not

prepared at this point for what ‘he Was charged with. I want that
to be on the record. I never prepared for 1643—85(5)(2).

THE COURT: It’s on the record.

I acéept that, and whether you’re prepared or not, you’ve got
to be prepared to go with the statute, and I’1ll explain the statute
to you in a minute. | |

MR. AXELROD: I believe what Your Honor - - I need to. be
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prepared for what he’s indicted for, and that’s what I did prepare
for.

THE COURT: I understand.

MR. AXELROD: Okay.

Now, the Court limi£ed - — at this point I'm making é motion
for a directed verdict.

THE COURT: Alright. No, let’s deal with the other issue,
first.

MR. AXELROD: What other issue?

THE COURT: The A and B.

MR. AXELROD: Well, I thiﬂk you just told me. You doﬁ’t want
to hear me anymore from me on A and B.

THE COURT: I don’t but I need to let the record reflect my
thinking about the thing.

MR. AXELROD: Yes, sir.

THE COURT: The statute clearly says under the section,
there’s A and B. B is probably a lesser included but if it’s not

if you study the entire statute as we must to ascertain the intent

of the Legislature, in my view the Legislature in writing homicide

by child abuse desired to give the finders of the facts an
opportunity to have a defendant found guilty of something that
would not provide minimum twenty years or possible life
imprisonmenﬁ.

I conclude it.is a sentencing statute, not necessarily lesser

included. It could be but I'm convinced it’s a sentencing statute
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to avail the finders of the facts to give a lesser sentence to one
who was nét the primary culprit in the‘ totality of the
circumstances. - |

I am convinced if I fail to_charge it,ahd the jury found him
guilty under Section A which require a minimum of twenty years and
possible life imprisonment that our appellate courts would say that
the failure to give the finders of the facts an opportunity to give
- - sentence him under Section B would be to deprive him of his
constitutional rights.

You well may be right. I have researched this thing

- diligently through the night. It’s just simply my view that it is

- - if it’s not lesser included, and I think that it is, if it’s
not, it’s simply a sentencing statute to permit the jury to be fair
to the defeﬁdant and not put him at the risk of life imprisonment
if they thought on the totality of the evidence that it was less.

I agree with you that our courts have never addressed this
issue that I can find. They going have a full opportunity to
address it, one, if he’s found guilty of A and I didn’t charge it;
two, if he’é_guilty.of B and you ask that I not do it.

I conclude even though you are asking that I not charge B,
I’ve concluded that if he be convicted of‘A, and I'm not saying he
would, that the appellate court would say that you didn’t have the
right to deprive this defendant of his constitutional right to have
the finders of the facts consider the lesser charge. |

MR. AXELROD: Yes, sir, Your Honor.
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THE COURT: - And my concern is with that, too.
So, I just don’t - - I know you wish - - you are asking me not
to do it.

MR. AXELROD: Yes, sir, Your Honor.

THE COURT: The record is replete.

I am concerned that it would be reversal error, and I am
concerned that it would)be unfair to the defendant to not permit
the finders of the facts to charge him something under which the

Court could consider - - could sentence him less than twenty years,

and if he’s convicted under A, he’s got to go for a minimum of

twenty and well may go for life imprisonment. That decision has

not been made.

And, so, you are protected for the record, and you well may be
right.

MR. AXELROD: And, Your Honor, I app:eciate the Court’s
candor there.

‘"THE COURT: Well, if you are right, we’ll be back in this
courtroom later, and I'1l1 be here ﬁo try it again.

MR. AXELROD: And I appreciate the Court’s candor that it is
an interesting question.

THE COURT: It is.

MR. AXELROD: That’s not been heard before.

THE COURT: I would not disagree that your decision may be
right but I just don’t think so. |

MR. AXELROD: And just in closing, I would say to the Court
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that to charge a lesser included offense all the elements of the
greater - - the lesser must have all of the elements of the greater
but’ no more, and in this case the words Specifically that the
Legislature chose “aiding and abetting” is not in the greater.
Therefore, it can not be a lesser included offgnse on ité face, and
I believe for that reason it will be a reversible error.

THE COURT: Here’s why, again, in tﬁe charge that’s been

approved by -our Supreme Court if you’ve looked at it. Homicide by

" child abuse is on the internet. It’s been approved by the Supreme

Court, énd we deal with the appropriate charge in Section A.

Now, if you’ll look at the additional part of that charge,
that charge which apparently has been approved by the Appellate
Court says, “The State may also prove homicide by child neglect by
proving beyond a reasonable doubt that the defendant knowingly
aided, abetted another person to cémmit it.”

So, the charge itself is going to say thét in additiog to A
the State may also prove aiding and abetting. That’s in the
charge.

MR. AXELROD: Absolutely, You£ Honor, but the difference in
the Court’s logic is they gaﬁe each a number. If they did give a
number, Your Honor, I would agree;with your logic that it would be

both.

THE COURT: My logic may be erroneous, and the appellate
courts - - it will be - - will not be the first time they’ve told

me I was in error.
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MR. AXELROD: And many times I’ve been in error.

THE COURT: No. I've followed the, ah, rule of Justice
Ness whb said, and I agree with him, “I may be in error but I'm
never in doubt.”

And we going to charge A and B.

Now, let’s get on to the rest of it.

MR. AXELROD: I bet - - I guess we both have that saying.

THE COURT: We do and you remind me of Justice Ness, not in
a lot of particulars but some.

MR. AXELROD: Your Honor, at this time I would like to ask.
T take exception to that ruling. I want to perfect each time from
here on out.

THE COURT: Yes, sir.

MR. AXELROD: To complete this record, I would ask for a
directed verdict in favor of Wesley. There is no evidence beyond
speculation and conjecture.

THE COURT: Sir?

MR. AXELROD: There’s no evidence beyond speculation and
conjecture ﬁhat this jury can find Wesley guilty of homicide by
child abuse.

THE COURT: I understand.

MR. AXELROD: Absolutely none.

THE COURT: Let me listen to the distinguished counsel for
the State address what he perceives to be the basis for that.

MR. VON HERRMANN: Your Honor, in the event that you would
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like'me to itemize the extensive information that we’ve put up.

THE COURT: Don’t need extensive.

MR. VON HERRMANN: Your HQnOr, we would stand and rest on our
arguments that were made at the directed ve:dict stage when we were
half;way through the trial when fheAState rested if the Court has
any particular issue they/re concerned with.

Obviously, it’s our position that the evidence actually became

stronger with the defense’s witnesses taking place.

THE COURT: Well, I conclude given the totality of all of
the evidence, there is sufficient evidence, if believed, to convict
this defendant of A and B on numerous incidences on the record,
oné, that is the jury may well conclude that he was the‘last one
who had custody of that four months old baby.

Two, somebody somewhere gave that baby of four months an
voverdose_more than four times what the adulf would take, and we all
know that a four months o¢ld baby can’t reach for.it and take it
accidently.

Third, there’s testimohy by Dr. Collins standing alone tﬁat in
her view as‘an expert this was no accident when you had a broken
femur, humerous ribs and a déath by either broken ribs or the
inhaling of this foreign substance.

| All of that well may be - - the jury may conclude. They may
not conélude, “Well, we don’t know who broke the baby’s ribs."

Somebody did based on Dr. Collins but they well may conclude

that he was the last one who had the baby and the one who most
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probably gave the baby the pseudo - -

MR. VON HERRMANN: Pseudoephedrine, Your Honor.

"THE COURT: - - pseudoephedrine.

So, I would respectfully deny your motion for a directed
verdict upon the grounds that if believed, there is actual and
circumstantial evidence pointing unerringly to his guilt én either
A or B if believed.

I do not commit on his innocence or guilt. That’s for twelve
people of the jury.

What other issues, now?

MR. AXELROD: Are you denying my directed verdict motion?
THE COURT: Yes, sir - specifically.
MR. AXELROD: Your Honor, I renew my objection that the Court

" denied me the availability of putting up Dr. Cross to testify that

Wesley’s I.Q. was in border range of 70 with mental retardation.
The Court told me that the only way that might possibly come in was
if Wesley took the stand and said he didn’t do it or he didn’t know
about»the'medicine.

I told the Court specifically that I wanted to introduce that
evidence not with diminished capacity but to introduce that
evidence to show that Wesley was not aware of the dangers nor the
mathematical level of grade two or the reading level of - - -

"THE COURT: Well, if he’d have testified to that, I’d have
considered letting it in but I can’t let it in that he wasn’t aware

of the mathematical formula. If he says, “I didn’'t do it,” it
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makes no difference. |

MR. AXELROD: I just - - - 7

THE COURT: If he would testify that with his limited
intelligence he didn’t undgrstandehat five drops or ten drops
would do, it might be a mattérAbut I'm not going to say. I can
tell you this. Until and unless he testified it cannot reach any
issue in the trial of this case.

How can it possibly - - how can I possibly let the doctor in

that he didn’t know about it when he hasn’t said he didn’t know

-about it?

MR. AXELROD: He could - - the doctor could testify to his
ébilities,with understanding of medication.

THE COURT: If he did - - if he gave it to him. How can he
testify to it when the defense - - when he hasn’t ever said that he
did that. That’s the problem I have with it.

MR. AXELROD: No, the State is saying that he did it.

THE COURT: Well, the State - - -

MR. AXELROD: I’'m not arguing with the Court.

THE COURT: I understand.

MR. AXELROD: I just wanted to renew my objection.
_THE-COURT: Well, clearly, I conclude to you that his

mental capacity, if any, of course, we’ve ruled State v. Blair he’s

- mentally competent but it cannot be an issue -that he didn’t

'understand what he was giving the baby if he says he didn’t give it-

to him.
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pool. Every juror heard the questions that the Court asked of
each juror about their opinion, and no matter what when one or two
or three or four or five or six or seven, eight, nine of them said,
“I have an opinion,” well, everyone heard that. Everyone heard
that.

THE COURT: Wait a minute, now. You’re not - - misquoting
the record on the thing.

Anybody that said they had formed an opinion was immediately
dismissed.

MR. AXELROD: Absolutely.

THE COURT: Okay.

MR. AXELROD: But what I’m saying, Your Honor, is the jury

heard that the opinions they’d formed was probably a guilty

verdict.

THE COURT: No, no, wait a minute. That’s not true. I
would not - - I told them not to give their opinion and never did
do.

MR. AXELROD: Absolutely, but - - -
THE COURT: Then, don’t say the jury heard their opinions
they formed.

MR. AXELROD: But the inference.

THE COURT: They didn’t do that.
MR. AXELROD: The inference.
THE COURT: No, sir.

MR. AXELROD: That these people - - -
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MR. AXELROD: I'm not arguing. |

THE COURT: And no need in arguing that any further. I'm
so clear on that that I'm satisfied.

Now, whafrnext?

MR. AXELROD: Next is the change of venue motion that we made
prior to the swearing of the jury that I renewed at the end of the
State’s case I’1l renew now.

I believe that the jury pool is poiscned. .and tainted bééed on
several issues, based on the amount of coverage ;n the media.

The day before all day and all night thirty-eight jﬁrors said
they saw it on the television and they heard on the radio or they
read it in the’newspaper.

In the newspaper, Solicitor Von Herrmann is quoted as saying
that Weéley could receive twenty years to life. It was also said
in there that some clinical psychologist said that Wesley gave
pseudoephedrine to the baby, and what concerned me is that i dsked
the Court to strike those people fbr cause, and the Court chose not
to but beyond that, Your Honor, the Court did ask the questions I
asked, about the wenire. Had they formed an\opinion based on what
fhey’d heard but I think what was done wrong and I aéked the Court
to do it. I asked the Court to ask those questions outside the
pfesence of the wvenire itself because I believed.that some people
were embarrassed to say, “I have an opinion.”

Everybedy that this Court talked to when they were asked about

it,~théy were in this entire courtroom. They were in the jury
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THE COURT: They didn’t say what their opinion was.

MR. AXELROD: I understand but the people stood up there and
4said, “No, I don’t think I can be fai;.”

THE COURT: Okay.

They were dismissed immediately.

MR. AXELROD: Absolutely.

But I'm saying to the Court and I want it on the record that
fhe inference of their speech where everyone else could hear it
tainted and poisoned the pool. That’s what I'm saying.

THE COURT: Okay. I got your recora.

The record will speak for itself as to the exhaustive voir
g;;g.‘ The record will also show that anybody who any indicated in
anyway that they had formed an opinion was dismissed.

The record will reflect that I told the jury if there was any
reason whatéoever that they couldn’t give a fair and impartial
trial, I would excuse them, and I wouldlnot ask them why.

I think there’; an exhaustive voir dire. The jury Qas fair
in every way and still is.

I note your objections but they are respectfully overruled.

MR. AXELROD: And that’s it, Your Honor. .

THE COURT: Now, I don’t need fo.hear anymore about that.

MR. AXELROD: Yes, sir, Your Honor.

Your Honor, I’'m going to move on to the question you brought

up concerning the femur.

We did exhaustive research. State v. Northcut said - - -
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THE COURT: Are you talking about prior injuries? 1Is that
what you’re - - |
MR. AXELROD: That’s the femur.
THE COURT: - yeah.
MR. AXELROD: We said that the femur occurred almost ﬁhree
months before-the pseudoephedrine and the'actualv demise of N
It’s on thé record thét there was no fﬁrther responsibility

found towards Wesley. It was founded towards an unknown

‘perpetrator. but not towards Wesley at all. In fact, it was not

even towards Charlene.
To Northcut specifically on point says that the femur should
be kept out in this case based on Northcut. The four corners of

Northcut were directly on point to this case that - -

THE COURT: - Let me hear - - -

MR. AXELROD: _'_ that the - - -

THE COURT: Wait a minute.

In fai{ness - - I want the record to reflecf herelthat that

pretrial hearing was upon the record on that issue, too, and I made
an exhaustive, as I recali, explanation of why Northcut can clearly

be distinguished from State v. Fletcher.

Fletcher in my view is right on this thing, and I conclude
under Fletcher given the fact that all of these events had to occur
within a short period of four months at the most. That’s all the
baby lived from date of birth from death. Probably occprred

somewhere withing two months.
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State v. Fletcher says that the proximity is close enough to

permit it.

I did - - I convinced myself and the record reflects that I
found that evidence clear, cogent and convincing.

In addition to that, I weigﬁed the probative value against the
prejudicial_effect,‘agreed with you-that it has some significant
prejudicial effect but conclude that the positive approaches of
that, that the jury was entitled to hear in order to render a fair
opinion the fact thatb somebody somewhere within three menths

inflicted a broken leg and many fractures on that baby child and,

thereafter, somebody gave him cough syrup or whatever it was to the

extent that it killed him.
The Jjury in my opinion is entitled to know the damages

inflicted upon that young child, clearly, and State v. Fietcher is

right on it. I’ve ruled on it. I’'ve concluded it was clear,
cogent and convincing. I've given it the weight test, and I

conclude under State v. Fletcher.

MR. AXELROD: Thank you, Your Honor.
THE COURT: Now, you’re protected on that issue.
MR. AXELROD: I understand.

Your Honor, just one further point. I think if you look at it
under a Lyle position that, clearly, the Court might be clearly
convinced but I don’t think there’s any clear and convincing
evidence.

THE COURT: No need in arguing about it. Your position is
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upon thevrecord.

If I'm wrong, again, there’s an appellaté court that can tell
me so but my view to do so, they going to have to reverse State v.
Fletcher, and I don’t think they will but you’re protected on the
record.

MR. AXELROD: Thank you, sir.

- Your Honor, I’d also, um, Mr. Taylor did an examination of
Dona'Warrington, an expert, the Court concluded an expert that she
could givé the results of the analysis of thé cough medicine.

THE‘COUﬁT: The technician, yes, sir.

MR. AXﬁLROD:' The technician, 1300 nanograms per milliliter
but, clearly, as a technician she has no specialized training. Mr.
Taylor brgught that out in examination. She just really learned
how to run a machine énd the analysis - - -

THE COQURT: He failed to show - - it was the machine that

spit out the result. All she did was push the button and get the

‘paper when the machine read the analysis. She didn’t read the

analysis. The machine did it.

She’s entitled to interpret the results of thé machine.

MR. AXELROD: But she didrn’t know whether or notvthe machine
worked or how the machine worked.

Your Honor, Mr. Taylor - - -

THE COURT: ‘ Well, no, that’s not what the evidence says.
The evidence showed that it was - - gave a complete retesting once

(
a year, and as I recall, it was tested daily. That’s what the
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evidence.

No, sir, I'm not going to listen to two of you, now.

MR. TAYLOR: I know, Your Honor.  I've just going £o tell
him another point to make.

THE COURT: Okay.

You need to be heard?

MR. TAYLOR: No, Your Honor.

MR. AXELROD: Your Honor, she read the results but she wasn’t
qualified to read the results.

THE COURT; I understand what you’re saying. I gqualified

her to do so.

I’11 let the jury - - and I told the jury they could accept or
reject her gqualifications. I told them twice, and I'm going to
tell them again when I charge expert witnesses. I want to make

sure your view is protected.

MR. AXELROD: Yes, sir, Your Honor.

Also, the opinion of Tara Phillips wés excluded.

THE COURT: Who?

MR. AXELROD: The opinion of the social worker, the case
worker, the investigator that investigated this report, her opinion
Qas excluded by the Court. | '

THE COURT: And what opinion is it you think I should have
let in?

MR. AXELROb: That she thought that Wesley was covering up

for Charlene, and Charlene was actually the one guilty of the
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femur. | )

THE COURT: I concluded ét that time and sfill do that
that’s an.issue-for_twelve folks to determine and not some witness
who Dby herself indicates that she really wasn’t prepared to
investigate the case to start with.

MR. AXELROD: Your Hoﬁor, I ---

THE COURT: I think she stated she’d only been there eleven
months.

She wasn’t qualified to make the opiniqn, and it wasn’t hers
to make.

MR. AXELROD:- And ‘I would say the same way that Donna
Warrington was only working for eleven months when she read that
opinion of the cough medicine.

They fly in the face-of each other with the Court’s ruling.

THE COURT: Well, no. That other one was qualified as an
expert in pharmacy.

.MR. VON HERRMANN: Your Honor, if I could and I hesitate to
stand up but I would like to point out for the Court that not only
was that 1300 nanograms per milliliter interpreted by Donna
Warrington, it was also reviewed by another person, and Demi Garvin
who is an expert Toxicologiét who reviewéd the actual raw data made
the interpretation of 1300.

So it came from not just one witness, Your Honor.

THE COURT: I understand that.

5

He was apparently confused as to that testimony by one person.
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MR. VON HERRMANN: "Yes, sir.

THE COURT: Even if it was error, there was cumulative
testimony regarding that issue by other witnesses.

MR. VON HERRMANN: Yes, sir.

MR. AXELROD: Your Honor.

THE COURT: You’re on the record. Nextp Let’s move on.

MR. AXELRdD: My last one, Your Honor} and this is an
interesting oné because I’'d like to see the Court’s analysis of
this. |

The chain was not perfected for>the blood. Clearly, Dr.
Collins said she put it somewhere. Doesn’t know where it went to
the mail room. Doesn’t know where it went anywhere, and all of a
sudden it ends up in California a month later or something.

There’s a missing - - there’s two missing links probably in

this chain.

vNow - - -

THE COURT: ATell me what they.are, and I'm goingAto let him
respond.

'MR. AXELROD: Well, we don’t know who sent the drugs to
‘California. We don’t know whefher the drugs sat in a hallway in

a box with no protection. We don’t know where they sat. We don’t
know how they left MUSC.

We know that they were drawn from MUSC by Dr. Collins. Dr.
Collins - - -

THE COURT: Bert, you know his position on those two
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issues. Yoﬁ care to address them?

MR. VON HERRMANN: Your Honor, Dr. Colliné testified that she
took the tube. She drew the blood. She put it in a tamper-sealed
envelope. It was put in another envelope that was tamper-proof
and then placed in a box and sent to the mail room to be next-day
éired which we can only assume with,their’receipt, it got there the
next day.

MR. AXELROD: But we have no receipt.

MR. VON HERRMANN: Mr. Axelrod, please.

THE COURT: I understand.

MR. AXELROD: We have no receipt.

THE COURT: I let you talk. Now, how about letting him
talk.

MR. AXELROD: Okay.

THE COURT: Thank you.

MR. AXELROD: Go ahead.

MR. VON HERRMANN: The 'individuql at,ﬁational Medical
Services teétified that he received it. It was sealed. It was
untampered with. That he would not have sent it for tésting and

that NMS would not have accepted it had it been tampered with in
some way.

It would certainly be imprgctical to try to hunt down a FedEx
driver'and figuré out every terminal it went through when it’s only
you’re talking about a day, and it’s tamper-proof.

THE COURT: That - - the Rule doesn’t fequire that. There
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is substantial compliance in every respect in my view with that
issue.

MR. AXELROD: Your Honor, just - - just to close on that.

Dr. Collins testified that she took the blood or the colleague
took the blood, I think maybe Dr. Marcus. She gives it to the - -
gives it to somebody, some courier or something and sends it down
to the mail room but there’s no evidence tHat it was ever élaced in
a refrigerator or sealed with any kind of ice.

We don’t - - there’s no record that it was air-lifted
overnight -and it went to the wrong place. It was suppose to go to
Pennsylvania. They sent it to California.

THE COURT: Well, I don’t know that there’s any record that
refrigeratiqn is necessary to make that specific test.

MR. AXELROD: Well, that’s the.point. The point is thét by
not refrigerating it, it could and if the Court would let me argue
in the closing also but by not refrigerating it, we - - it might
have evaporated - - -

THE COURT: No. As I recall there was some testimony it’s
not necessary for this particular test to start with.

MR. VbN HERRMANN : Your Honor, what the testimony was is that
in ordef to preserve this sample, every possible step was done in
accordance with their policy énd procedures. ' There’s no - -
thére’s no indication that there’s anything wrong with the way this
was transported, and I think it would be highly prejudicial and

incorrect and not by the record to argue it.
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THE COURT: Well, I'm going to let Him argue it if he chose
to that there - - that he doesn’t know what condition the blood was
in. I'1l let him argue that if he wishes tolbut I'm certainly
going to let the jury make that determination.

MR. AXELROD:. There’s nothing in thevrecordAthat the blood
was - - -

THE COURT: I conclude that under ™ the totality of the

evidence regarding that issue, there is,sufficient evidence for the

~jury to consider it, and if they think that there was something

improper in that, they can tell me so by their verdict.

MR. AXELROD: Thank you.

That’s it, Your Honor.

THE COURT: Alright, and so that we’ll understand, and,er.
Taylor, I'11 let{you address this, too.

When the jury comes out, you’re going to rest.

MR. TAYLOR? Yes, sir, Your Honor. l‘ ‘

THE COURT: And the record will refiect that I'm
considering'these motions for a Qirected verdict as and ‘if made
after you‘have rested, and we do that by consent of everybody to

keep the jury from coming in and going right back out.

_MR. TAYLOR: Yes, sir, Your Honor.
THE COURT: You agree‘with that, Mr. Axelrod?
MR. AXELROD: Yes,.sir, Your Honor.

. THE COURT: - Alright.

Can we now bring the jury in?




10

11

i2

13
14
15
16
17
18
19
20
21
22
23
24

25

MOTICNS AND RULING OF THE COURT , 607

Now, let me ask you this.

Is there opening and closing by the State or just one?

MR. VON HERRMANN: The State is going to wave the opening.

THE COURT: Alright, sir.

And you prepared to go first, Mr. Axelrod?

MR. AXELROD: Yes, Yocur Honor, if I could have just a few
minutes to - - -

THE COURT: Yes, sir.

Go ahead, quick. . ¢

Yes, we're going to be in just about a ten minute recess, now.
If anybody needs to step.out, do so but I don’t want you to step
out during my charge or during arguments of esteemed counsel.

What I’11 do, the charge is not - —-is }elatively short.
After counsel for the defense, I'm going to let the jury take a
break before you have your final argument.

MR. VON HERRMANN: Thank you, Your Honor.

THE COURT: Let me see here quickly.

Charge of the jury.

Yes, sir, let them go smoke.

(The Court recesses the trial of this case for a short,bréak
and thereafter reconvenes the trial of this case.)

THE - COURT: Come around,»Mr. Axelrod, so I can éee you.

MR. AXELROD: Yes, sir, I'm coming.

I want to put on the record, Your Honor, one more point that

I consider that statute 16-3-85 to be unconstitutional, that it
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actually seems to be more of a mitigation factor. It’s almost as
if the we’re doing,a death penalty with the Court by charging the
B now have to have a mitigation hearing. I - - I think that,
clearly, it’s_an unconstitutional statute.

THE COURT:" Well, you got to understaﬁd that that language
in my view is for the system.to the defendant. I cgn’t understand

how you would object to anybody receiving mitigating circumstances

as he considers the serious of a sentence. No, sir, it’s not
unconstitutional.
MR. AXELROD: Then, is it the Court’s impression that we - -

we would have a full scale hearing as to mitigation? I could bring

in Dr. Cross to testify.

"THE COURT: No, no. I’11 deal with that issue when I get
to it. I don’t anticipate anything much.
But if it be necessary - - you don’t need a hearing if it's

convicted undéf A, period.

MR. AXELROD:.  Yes, sir, Your Honor.

THE COURT: The mitigation is under B.

MR. AXELROD: I just think by charging B we’re charging an
unconstitutiqnal statute as weli.

THE COURT: I understénd, and I note that but T - - I'm
read the Cénstitution several times, and I haven’t read in there
where B is unconstitutional. It may be.

Go ahead.

MR. AXELROD: That’s all, Your Honor._
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THE COURT: Alright. Thank you.

Bring the jury in.

Gentlemen, come forward right qguick like.

<This is the verdict form which I told you I’'m going to charge.
MR. AXELROD: And, Your Honor, also mefe presence.

THE COQRT: Oh, yeah, sure. |

That’s the verdict form that I propose consistent with my

charge of A and B to which the record will reflect that you have

objected.

Any objection to this verdict form.

MR. AXELROD: What I would like - - -

THE CdURT: It’s right clear.

She’s making you a copy.

(The jury returns to the courtroom at 10:32 a.m.)

‘MR. VON HERRMANN: Your Honor, if we could approach just one

second?

THE COURT: Yes, sir.

(Bench conference held off the record in the presence of the

jury but outside the hearing of the jury.)

THE COURT: Alright..

MR. AXELROD: Court’s indulgence, Your Honor.

THE COURT: ~Wait a minute. I need to speak to the jury.
MR. AXELROD: I’11l do it - - I’'1ll do it when I come back.
THE COURT: Good morning, Mr. Foreman, ladies and

gentlemen.
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On yesterday we - - when we concluded at about 6:00 I'had told
you when we returned this morning we would be playing a video of
approximately one Hour and fifty minutes or two hours. Ah, we
have, ah, gone over that aspécf of the case, and in order‘to save
the Court’s time and you, the Jjury’s time, the counsel fof the
State and the defense have agreed, one, that the video is in
evidghce, and if you wish to see it all in the jury rodm, it will
be played for you. Two, instead of playing it out here in the
trial, counsel\for the State and the defendant has agréed that
either party may show from that video such excerpts or such
téstimony as they care to present. |

That will save an hour and fifty minutes or two hours of
listening to a video but neither side is limited in any way of
showing any and all of it if they care to but they have told me
that they can save you, the jury, a vast amount of time by
permitting them to show excerpts from it rather than the entire
video, aﬂd during their arguments, they will be‘permitted to do
that.

Any other instructions on that issue required by the State?

MR. VON HERRMANN: No, Your Honor.

THE COURT: Mr. Axelrod, anything further on that issue
required by the defense?

MR. AXELROD: . No, sir, Your Honor.

THE -COURT: Alright, sir.

Are you ready to proceed, and what is now the position of the
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State?

MR. AXELROD: Your Honor, we rest at.this point.
THE COURT: The State rests.

MR. AXELROD: The defense rests.
THE COURT: Alright, sir.
Is there anything in reply?

MR. VON- HERRMANN: Your Honor, the State has nothing in

reply.

. THE COURT: Are both parties prepared now for the final
arguments?

MR. VON HERRMANN: Yes, Your Honor. It's my'understanding

that you’re going to instruct the jury on the law prior to our

arguments.
THE COURT: So, you waive his opening and going to permit -
- let him go forward with the testimony - - let him testify - -

argue first at the appropriate time?

MR. VON HERRMANN: Yes, sir.

MR. AXELROD: Your Honor, I think what Mr. Von Herrmann said
was does the Court want to charge first.

THE COURT: I'm going to <charge first, yes, and by

agreement we have agreed to do that.

Alright.
MR. AXELROD: Court’s indulgence one second, Your Honor.

THE COURT: Remove that podium. It's interfering with my

view.
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MR. AXELROD: Yes, sir, Your Honor;
THE_COﬁRT: And I thank you.
CHARGE OF THE COURT
THE QOURT: Mr. Foreman, the State has elected to rest
which their certainly entitled to meaning they have no further
testimony to present.
| The State has indicated it has no reply testimony, and so for
the purposes of this trial, this testimony is now complete.

At this time I'm going to instruct you with regards to the
issues of law in this case followéd by sumﬁation by Mr. Axelrod
and, thereafter, finally, by the State of South Carolina.

Ordinarily in trials of this case we permit the hfinal‘
arguments to héppen first, and then thé Judge charges the law.

I've been on the Bench twenty-five years now, and lawyers in the

last - - jurors in the last ten or fifteen years have said to me,
“Judge, I ~ - I wish you would have told me what the law was before
they argued. I could have followed their -positions better

consistent with what you tell me the law is.”

And that sounds reasonable to me. You know, sometimes jurors
can help us in the trial of a case.

And given that philosophy[ in the last few years I’'ve taken
the charge of the jury ahead of time as I do know with the consent
of the State and the defense.
| ~ Now, and,'ahhAat the conclusion of final arguments I will

discharge - - not discharge - - but excuse the jury for purposes of
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any other matters we may needrto consider prior to their beginning
their deliberations.

- You understand that and you undérstand that?

MR. VON HERRMANN: Yes, sir, Your Honor.

THE COURT: Alright, sir.

And I thank y'all and I kﬂow the jury does for agreeing to
redact some of thié hour '‘and fifty minute statement and only
permitting - - only considering that which you deem - - which you
desire to do, and that will save us about two hours. |

Alright. Mr. Foreman and meﬁbers of the Jjury, as you
understand, this defendant is charged under 16-3-85 of homicide by
child abuse, and I'm going to read that statute to you.

“A person is guilty of homicide by child aﬁuse if 'the person
céuses ‘the death of the child under the age of. eleven while
committing child abuse or neglect' and the death occurs under
circumstances manifesting an extreme indifference to human life or
knowingly aids and abets another person to commit child abuse or
neglect, and the child abuse or neglect results in the death of
that child under the age of eleven.”

This is the charge upon the iﬁdicﬁment as against this
defendant, and to this charge and to this indictment this defendant
specifically pleads not guilty thereby placing the burden of proof
of proving 'every issue of these charges to your safisfaction
unanimously beyond a reasonable doubt.

I will explain further in my charge to you the elements with
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reference to homicide by.child abuse as maintained in the statute.

Now, to this indictment, this defendant has plead not guilty
which places upon the State‘the burden of proving the defendant
guilty if they can to your satisfaction.

A person charged with a criminal offense in South Carolina is
never, ever required to prove himself innocent. They got to prove
him guilty. |

I charge you that it is a vital, important rule of law of
evidence that a defendant in a criminal_casé,no matter how great or
serious may be the offense with which he is charged must always be
presumed vinnocent uniil “his guilt has been proven beyond a
reasonable &éubt. |

,This presumption of innocence remains with this defendant at
all times from the moment of his arraignment throughout the trial
and until you, the jury, -have upon the testimony and evidence
presented-reached a verdict of guilty beyond a reasonable doubt for
it is, ladies and gentlemen, the solemn duty of a jury if not
clearly coﬁvinced of his guilt beyond évery reasonablebdoubt to the
contrary to acquit the defendant.

- And so the burden of proof as I continue to emphasize is upon
the State to establish by evidence to four_satisfaction the gquilt
beyond a reasonable-doubt of this defendant here on trial for the
charge of homicide by child abuse as is contained in 16-3-85 that
T have just read to you.

Now, I use.the term “reasonable doubt”. Let’s talk about
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that.

The State has the burden of proving the defendant guilty
beyond a reasonable doubt, and some of you may have served on
juries in civil cases where you were told that it is only necessary
to prove that a fact is more likely true than not.

In criminal cases the State’s proof must be more powerful than
that. It must be beyond a reasonable doubt.

Mr. Foreman, and ladies and gentlemen, proof beyond a
reasonable doubt is proof that leaves you firmly convinced of the
defendant’s guilt.

Ladies and gentlemen, there are very few things in this wide

‘world that we know with absolute certainty, and in criminal cases

the law does not require proof that overcomes every possible doubt.

If, based on your consideration-of the evidence, you are
firmly convinced that the defendant is guilty of the crime charged,
you must find him guilty.

If, on the other hand, you think there is a real possibility
that'he is not guilty, you must give him the benéfit of that doubt
and find him not guilty. |

Now, ladies and gentlemen, under the Constitution and laws of
South Carolina, you are the finders of the facts in this case. You
are the sole finders of the facts. I am not entitled to a
position with the finders of the facts as to what the facts are,
and I absolutely have none.

If any ruling, opinion, mannerism of mine might tend to
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" indicate to any of you twelve how I feel about any factual

situation between these litigants, please dismiss and disregard
that. I am not entitled to a factual opinion, and I absoiutély
have none.

You twelve and you twelve only in this wide world are the only
ones that can have a factual opinion that counts in the trial of
this case.

I tell you, too, that you are also the judges, the sole judges
of the credibility meaning the believability of the various

witnesses who have testified. We touched on this briefly at the

vtime'you were sworn in but I tell you again in passing upon the

credibility of a witness and particularly the witnesses in this

case you are entitled to take intovconsideration several things,

. for instance, the appearance and manner of a witness who has

‘testified, sometimes referred to as the démeanor.

You would aiways consider if you choose to was a witness
forthright or hesitate. Was a witness’ testimony consistent or did
it contain discrepancieé? You may consider if you choose what was
the ability of a particula? witness to know the facts about which
he or she has testified.

Obviously, you would consider whether or not a particular
witness had a cause or reason to biased or prejudiced in favor the
testimony that he or she gave.

You may consider whether or not somebody is trying to mislead

you déliberately or unintentionally. That’s again for you to
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determine.

You may if you choose consider whether or not the testimony of
a witness was corroborated or made stronger by other testimony or
evidence. Was it made weaker?

Ladies and gentlemen, in considering the'testimony in this and
all cases you may believe all of what you hear or none. You may
believe the festimony of a small - - one witnéSs against that_of-
many.  You méy believé a portion of a witness’ testimony and
disregard the larger depending on your view.

In judging credibility and bélievability, Mr. - Foreman, you
have but one §ingle job, just one. That is to seek the truth. 1In
judging credibility look for, find and express in your verdict the
truth whatever it ié.

Now, obviously( you do not determine the truth or falsity of
a matter by counting up the number of witnesses who have testify in-
favor of one party or one position or the other.

As I’'ve indicated before, throughout this entire process you
have but one sing;e objective in judging credibility and that is to
seek the truth regardless of from what witness or what element of
that'testimbny may be derived.

When i say element I mean from other matters that may have
been introduced in the trial of this case, and these exhibits that
are in the trial of this case, as I indicated, will be with you in
the jury room.

Now, Mr. Foreman, the same Constitution of Law which makes
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unto you folks the finders of the facts, that August document makes
ﬁntd me, State and Federai,-the instructor .in the iaw, and under
your éath as jurors, youfare.réquired, réquired to éccept the law
aé I now charge it to §ou‘and may hereafter cha?ge to you. Even

though you or I for that matter might disagree}with'what the law is

or .ought to be} please accept the law das I now charge it to you.

If in the event I‘chargé you the incorrect'law, there’s an
appellate.court that can look at that issue 5ut.for4thé purposes éf
thisltrial please accept tﬁe law‘as_I»giVe‘it to you remembering
that you take thé facts as you fipd them:to'be and aéplylthose
facts to thé law of this case and thereafter reach a verdict.

Verdict comes~from‘thé Lat;nlword‘?vérdicto” meaning to speak
the truthf Let your verdict, thereforé, épeak the truth;

Now, the defendant in this case has not testified. This is
his constitutional ridht, aﬁd it is not a circumspénce thaf you éan
take into your consideration or even .to. allow that'issue in‘your
discussion in the jury room.i‘ :I emphasize this to you, Mr.
Foreman. | |

Under the Constitution of’South Carolina and of the Uhited
Stateé, it is hiS'constitutiénal right not to testify.. The burden
is upon the State of South Carolina_tOxestabiish‘histguilt'by

competent testimony to your satisfaction 'unanimously "beyond. a

- reasonable doubt.

’ o

The fact that this defendant did not .take the stand and

testify in his.own,behalf,does not create any_presumption or

_
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inference against him. The jury must not permit that fact to way
in the slightest degree against this fact.

Mr. Foreman, the fact that he did not testify must not even
enter into your‘discussions in the jury room in any manner.

Now, there have been witnesses qualified by me as an expert,
and I charge you in that connection that witnesses who by training,
ediication or experience are considered experts in a particular
field and they may give opinions in that field based upon the
evidence of a matter.

An expert’s conclusions and opinions constitutes evidence to
be considered by you in connection with all the other testimony-and
evidence‘in'this case. You, the jury, however, may give that
testimony such weight as you in your experience and discretion may
deem appropriate.

Now, I charge you, Mr. Foreman, and ladies and gentlemen, that
mere presence at the scene is not sufficient to prove someone
guilty of a crime. A defendant’s presence where a crime is being
committed or mere association with a person who commits a crime
does not make the defendant an accomplice or an aider or abettor ef
the person committing the crime.

The burden is on the State of South Carolina to prove every
element of the crime charged. 1If you find after reviewing all of
the evidence that the State has proven that the defendant was only
present at the ecene of the crime and that the State has not proved

beyond a reasonable doubt any participation in the crime, then you
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must“find'him not guilty. The law is that the proof at.the scene
of the crime alone is not sqfficient fo find someone guilty.

Mr. Fofeman, ladies and gentlemen, there.are two types of
evidence which are generally presented duriﬁg,a trial, direct and
clrcumstantial evidence. | |

Direct evidence 1is the'festimOny of a person who asserts or
claims to have actual knowledge of a fact such as .an eye witness.

Circumstantial evidence is proof’of a chain“pf facts and
circumetances indicating the exietence of a fact.

The law makes absolutely no distinction betweeﬁ the weilght or
value to be' given to either.direct or circumstantial evidence nor
is a greater degree of ceftainty reduired of circumstantial
evidence than of direct evidence.

You sﬁould weigh all the eﬁidenee in this case. If after
weighing all of the evidenee if you are not convinced of the gdilt
of the defendant beyond a reasonable doubt, then you must find that
defendant not guilty. - | - : . |

Now, I charge you with reference to the indictmen£ and the
stetute under which this defendant comes to Court, and toc this
indictment he specifically pleads not guiity, it being embraced in

our Code of Laws of Section 16-3-85 containing..a Section‘A'and a

A

Section B.

The defendant is charged with homicide by child abuse. The
State must prove beyond a reasonable dOubtvthat the defendant

caused the death of the child under the age of eleven which the
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Stéte must prove while committing child abuse or neglect.

Child abuse or neglect is an act or failure to act which
causes harm to the child’s physical health, welfare or death. Harm
to the child’s physical health or welfare means that the defendant
either, (1) inflicted or allowed to be inflicted on the child
physical injury; (2) failed to supply the child with adequate food,
clothing, shelter or healthcare and this failure caused a physical

injury or condition which caused death; or, (3) abandoned the child

) causing the child’s death.

The State must also prove beyond a reasonable doubt that the

death occurred under circumstances showing an extreme indifference

to human life.

Under this statute, section, statute, the State may also prove
homicide by child elect - - neglect by proving beyond a reasonable
doubt that the defendant knowiﬁgly aided and abetted another person
to commit child abuse or neglect which resulted in the death of a
child under the age of eleven. -

Aid means to help, to promote the coﬁrse of an accomplice or
to give support or to give assistance to. Abet means to encourage
or appear to favor or support.

Now, Mr. Foreman, you twelvé have been selected as fair and
impartial jurors having told me on voir dire that each of you can

give‘both the State and the defendant an impartial trial swore to

impartially try and to determine the facts of this case, and when

you comply with your oath to do so, then no one will have a right
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to criticize your verdict and you will have fully discharged your

duty as jurors.

You must not be influenced by opiniéns or expressions of
opinions if any that you may have made on the outside including
what you may have seen in the paper or heard on the tv'or whatéver.
You must not be influenced by outside material. .

‘But you are to decide this case according to the testimony
that you have heard from the lips of the sworn Qitness from this

stand along with all the other evidence that I have had - -

. permitted to be introduced into the trial of this case. .

Now, Mr. Foreman, I have prepared for your guidance a verdict
form, and there’s no suggestion by me as to what your verdict
should be, and the form in which I give it is I cbuld turn it
around and give it to you the other wéy but there are several
possible verdict forms. |

First, as to guiltyjor not guilty of homicide bx child abuse,
és to that you may find~ﬁim ﬂot.guilty and so signify or you could
find him guilty and so signify;

Of course, any - - any charge of guilty must be beyond a
reasonable doubt

Or as to =- - you may find him not guilty of aiding and
abetting another person to commit child abuse which resulted in.the
death of a child or not guilty of aiding and abetting.

And so’'it is that you will first\consider the first charge and

depending on your verdict, you will then consider if necessary the
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second charge, and whatever it is, you would so indicate and sign
your name on the form of this verdict.

I think that you will find it totally - - totally informed for

your benefit but if you have any quéétion about it, I’1l1 be glad to

- answer it for you.

Alright. Remembering, now, whatever your verdict is, it must
be the unanimous verdict of all twelve of you.

) And, Mr. Foreman, when you agree on the verdict, knock on the
door and let the bailiff know, and we’ll be glad to accept your
decision whatever it 1is, and that’s for you to ‘decide as the
finders of the facts.

Now, the State has waived its right upon the opening of the
law.

MR. VON HERRMANN: Correct, Your Honor.

THE COURT: Mr. Axelrod consents to that and now has the
opportunity'of addressing you, and you ﬁay proceed.

MR. AXELROD: Your Honor, the Court’s indulgence one moment.
Let me set up, please.

.THE COURT: Yes, sir.

Would you need a few minutes? ~I’'1l1l let the jury go to the
jury room just a second or are you ready.

MR. AXELROD: No, Your Honor. 1I'11 go forward.

THE COURT: Okay.
MR. AXELROD: I'm okay unless the jury needs a break.

(The Court allows the attorney for the defendant to set up the
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.video.)

MR. AXELROD: May it please the Court, Your Honor?

THE COURT: Yes, sir. You may proceed.
SUMMATION BY MR. AXELROD \

MR. AXELROD: Firmly convinced, the Judge says you have to be
firmly convinced beyond all reasonable doubt that Wesley committed
homicide by child abuse.

Originally, when the Judge read the indictment to you at the
beginning of the week, he read one part of the indictment. Wesley
was only charged with homicide by child abuse. He was'charged.
A person is guilty of homicide by child ébuse if the person causes
the death ofla child under the age of eleven whilé committing while
committing child abuse or neglect.' Absolutely no mention in the
original indictment about aiding or abetting but I submit to you.

The State knows they can’t make that burden.

MR. VON HERRMANN: Objection, Your Honor. That’s entirely
inappropriate.
THE COURT: Well, he’s entitled to show that you have met

the burden. The jury will decide whether you’ve made it or not.
MR. VQN HERRMANN: Yes, -sir.
THE COURT: That’s a question for the jury. The.juryfwill
make that determination. |
MR. AXELROD: And only one person._hés been charged with

hqmicide by child abuse, and that’s in the fecord. Charlene was

~ not charged with'that{ and, now, the Court is going to charge you
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that you can find Wesley guilty of the aided or abetted somebody
else in the commission of homicide by child abuse, and there will
be two placed on that verdict form. There will be one for homicide
by child abuse, and there will* be one for aiding and abetting
somebody with homicide by child abuse but to aid and -abet which
what he Qas not Qharged with in his original indictment to be

charged with aiding and abetting somebody with homicide by child

- . abuse, you need another person.

o~

‘THE COURT: Alright.

I want to charge you now. I have charged the statute. The
statute clearly permits a Jjury to fiﬁd him not guilty of
everything. They also permit thém to find that he is - - if he is
not guilty of the principal act, then they may consider assault and
battery. That is the law of this State and I have charged it to
you, éiding and abetting, rather. Excuse me.

The jury will determine first, was he the principal actor. If
they find no, then they are to entitled to consider the second
charge. If they find no, fine but they are entitled to consider it
under the statute as made by Legislature of South Carolina.

| MR. AXELROD: And I submit - - -

THE COURT:V And I make no comment on what the jury’s
finding should be.

MR. AXELROD: And I submit to you, .ladies and gentlemen, that
the logic would say that if only one person is charged with

homicide by child abuse, then nobody else can aid and abet somebody
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else with homicide by child abﬁse. I want you to think about that.

Wesley is here because he’s charged with homicide by child
abuse. Now you’re going to be asked to sée whether he aided and
abetted somebody(with homicide with child abuse but nobody else has

been charged with homicide by child abuse, and I want you to keep

!
b

that in yourbmind when you deliberate.

In. the opéning statément, the State said all the facts were
tied to Wesley,‘all £he fécts. Everything was tied fo Wesley.

They ‘told you in the opening stétement,Athat there was
fractured ribs that occur;ed within forty-eight. hours of Ebony’s
death, and.Qe’ll'get into that later but there’was;test%mony, clear
testimony that all se&enteen ribs broke between ten and twenty-one
days.

~I'm not going to stand Lip here and tell you was‘ ‘no.t a
Victim of child abuse because that would be foolish, without a
doubt.® The girl was born on October 7¢°, She'died a death that,
hépefully, wasn’t that painful on February 14%®.  She is a victim‘
of abuse} absolutely a vicfim of abuse but I subﬁit to you today
not by Wesléy, absolutely not by Wesley.

I know two things. If there’é.two things Ilknow'about this

case, there’s two things. The baby was abused and not by Wesley,

not by Wesley.

Dr. Cooper testified that on 12/9 of 2003, they go in there

- with the femur. The baby has a broken femur, thé'biggest bone in

the body, the biggest bone, and they say that - - and they say that
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it is a clear indication of abuse but Dr. Crane said that thirty
percent of spiral fractures are accidental.

There’s testimony that you-heard that with the femur it was
unfounded against Wesley. No criminal liabilitonr responsibility
to Wesley.

You heard from Dr. Rahter the femur did not kill LG but the
State puts it in. |

There’s three things that occurred in this case. There’'s. a

broken femur that occurred somewhere between the 10" of October,

2003, and ‘the 21° of October, 2003. There is rib fractures that

occurred sometime between the 25 of January and maybe the - - gee,

the 20" of January and maybe the 1% of February, and there was a
toxic level of some type of cough médicine given to her.

There’s three different incidents, three different events,
three horrific eventé. We’re not going to go around that but if
you’ve taken your oath and you 1literally take your oath because
he’s sitting there he i1s not guilty until you ﬁrove him guilty.
He’s not guilty.

Butvif you sit there in that bench and you say, “Well, you
know what? We have a dead baby. We have a dead baby, and we’re
going to find soﬁebody guilty today no matter what because I’'1ll
feel better when I go home tonight.”

I submit to you, don’t do that. Do not say that he is guilty
until he proves himself innocent because that’s not the oath you

took. You took an oath that they would have to prove him guilty
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beyond all reasonable doubt, and the Judge tells you you must be
firmly convinced, no doubt, firmly.

Dr. Cooper writes in her report, and you’ll have her report
back there, “Charlene was afraid to go to the ER because she’s'be
albad mother.”

Not because Wesley would be a bad father. ’ She’d be a bad
mother because she knew the fracture was there. She knew it.

| Now, she tells you on testimony that Wesley made a splint.
That’s what she tells you. I submit that that’s a lie.

She told you shé lied, and I asked her specifically, “What did
you lie about to the police when you talked to them?”

And everybody objected aboup that. They objected but I wanted
to know.. How .can we believe anything Charlene said if she tells
you she lied because what she’é asking you to do, she’s asking you
to rely on something that might be a lie. We don’t know if she
iied here or we don’t know if she lied here but shebtold you she
lied.

And when I asked what. Did she lie about the splint? I
submit to you that there’s not record, not one doctor, not expe?t,
not one person, not anybody .associated with this case, not the
police, not anybddy. They did an interview. Noghing. She never
tells anybody about a splint but she told us here. For four years
she could have told somebody about a splint but she éhose nbt to.

Is that the truth or is that a lie? I tried to find out.

They objected.
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l

MR.AVON HERRMANN : Your 'Honor, I'm going to have to object to
that. Objection is simply us calling an inattention when he
violates the rules of evidence.

THE COURT: I'm going to sustain that objection. That is
an improper argument. He objected many, many times as you did and
I explained_to the jury. They cannot hb;d that against either
side. It is simply a mechanism for callingrto me a possible
infraction of the rules.

Both of you objected, and both of you were proper. So you can
not raise that as an improper inference.

Now, you may proceed.

MR. AXELROD: The fact is we were not allowed elaborate and
expound to find out what she lied about .

Is it okay for a child‘to come home and say, “I lied,” but
they don’t say what about? The child would say, “I don’t have to
tell you.” |

Would we believe anything the person said?

She told you she'was facing thirty years in the penitentiary.
She didn’t want to spend the rest of her life in the penitentiary,
and she said to you the only reason she lied was to save her
family. She don’t have Tyrell. She didn’t want Tyrell. She
lied to save herself. .

She told you she lied. That might be the only truthful thing
she tells she. She lied. |

What does a coyote do when he gets his foot in a trap. He's
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out in the wild and he\gets hungry. It chews its lég'bff to_get
out of the situation it’s in. |

And I submit to‘yéu if you base - —.if you base any of your

opinion on a liar, I would submit to you that that-is an injustice.

Dr. Cooper toldkyou ‘she never»prescribed.pseudoephedrine.

.~ Well, she didn’t want to get in trouble. She didn’t want someone

to ;dbk at her herself.” But she did.. She prescribed it.

And then Demi Garvin gets on the stand and says, “Rondec-DM,
well, could not have been this medicine in the baby because there’s
no dextromefhorphan." | |

That’svwhat the DM stands for.

‘Well, thét was convincing. We should say, QHey, it can’t be
this medicine because Demi Garvin told us, absolutely, it can’t be
dextromethorphan.”

But I.submit to you. When, Donna - - wheﬁ Renee - Donna
Warrington, when Dona Warringtoh went on the stand, the one that
worked in Pennsylvania, the one that was ceftified as an expert to
read the results of‘1300’nanograms_per milliliter, they asked,
“Would there have been a high level of dextrdmethorphan in your
test?”

Ang you remember wﬁat she said? She said, “No.”

And he said, “Why?”

And éhe said,. “Because they never tested for it.”

‘They never tested for it.

So we don’t know right now what medicine. If it was a
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prescription medicine that Wesley tells Tara Phillips that he gave
this much out of that dropper to that baby that day.

Charlene denied giving medicine to the baby. She denied

~giving cough medicine to the police but to Tara Phillips she said, -

“Yes, I got generic cough medicine. I gave it to the baby.”

She told you that she gave the medicine to the baby on the 12t
and the 13% and the 14" when the baby was well. At first she
denied it but I finally got her to tell. you she gave the baby
pseudoephedrine.
| Now, the Judge charged mere presence. See, Wesley’s charged
with homicide by child abuse because he was home when \WWE died.
He was there, absdlutely. My logic to‘you would be 'if Charlene
had been home and not Wesley, would she be there?

And I submit to you when I asked Dr. Collins about the
metabolic rate of breaking down>a cough ﬁedicine, of any medicine
that you - - you have certain time periods. You have half-lives.
You have different things, and so much medicine is broken down in
such a period of time.

And I submit to you that when Charlene came home for lunch at
2:00, she gave that baby that cough medicine. She gave the baby
thaﬁ cough medicine because it takes that long to get it into the
system to do what it does.

It has to go through the stomach. It has to go through the -
- the entire system to do that, and I submit to you that 1300

nanograms per milliliter cannot occur at that one time of Wesley
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giving this. It was.given at other times; )

I will agree with you today. It was giveh at other times.
What we don’t know is by whom,»and if you have 'a doubt today and
you base your opinion and have that doubt, as the Judge told you,
Whether you like it not yod'must come back not guilty.

You already know that the femur had been excluded from,
criminal responsibility. What we have left are ribs.

Steven Hayes testified he gave the baby the albuterol - the
albuterol inhaler. Did not know that Dr. Cooper had prescribed
thé pseudoephedrine. Told you that you could have - - you could
have reactions. No éne ever told that doctor that the baby had
pseudoephedrine. Iéithat intentidnal? I think not.

I don’t think when we have children, théy don’t give ué a
manual. |

Rodnéy ﬁobinsonn-thé security guard, he comes.over. He comes
over, -and he finds a woman doing CPR on the couch. You heard from
Dr. Rahter that Wesley said he.attémpted CPR.  Then the woman
attempted CPR; two - - two people that havé no training.

Then you havé the security guard who said he had training and
then EMS came. |

Thére was some hemorrhage in at ‘that ‘time but there was
no hemorrhage of broken ribs. 'Allvthe broken,ribs were broken
between ten and twenty-one days, and we will g@lthrough that today.

We will go through that.

Dr. Rahter said the spiral fracture.is not thé cause of .death,
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not the cause of deéth. The baby was clean. She said no oné
knows when that fracture occurred.

The Solicitor said that when the fracture occurred was
in the sole custbdy and care of Wesley. That’s what the Solici#or
said. That’s not true. We don’t know where was. We
don’t know who had‘ and that is doubt.

* For ’ybq to say that Wesley‘had when the spiral fracture
occurred would be wrong. They said Wesley’s story when he said he
woke upvand he fell - - and he fell over and he had the baby was

not consistent with how a spiral fracture occurs.

"I submit to you I agree. It’s not consistent. He wasn’t

“there. He didn’t know.  He’s trying to come up with something

that they’re trying to blame him for.

What was the investigation of this case? What kind of
investigation did they do? -They didn’t put the police officers.
There’s no investigation. There’s absolutely none.

They interviewed Wesley. You don’t see it. The only clips
you’ re going to see is what I show you. They don’t want you to see
these things.

The police did and interview, and that was it. They said, “It
got to be the daddy. Can’t be the mom.”

Even though they had evidence that she was disinterested, she
was distended. She was away. They - - they saw'her at the home.
They saw her demeanor. They saw Wesley’s demeanor. Couldn’t be

the mother. Tell that to Susan Smith. Mothers kill babies, too.
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We just don't want to believe it. We don’t want to believe it.
Dr. Rahter - - Demi Garvin said that Wesley’s'story about

giving the inch and a half of pseudoephedrine or whatever he says

- he gave wasv.inconsistent with the téxicity« level of I

agree.
It seems that Wesley’s story each time that he’s pushed for an

answer because Wesley is the one that killed all they ask is

about Wesley. 'They‘ddn’t ask, ™“Charlene, did you give cough

medicine?” = They don’t ask these questions. They don’t seek to
find that out.
Wesley, and Wesley's inconsistent with the femur. Wesley’s

inconsistent with the cough syrup, and you know what that makes

Wesley? Consistent. The stories are inconsistent. because he

didn’t do 1t. He didn’t do it.

They'interviewed him. You didn’t have a single police officer

‘get in this witness stand to tell you - - -

MR. VON HERRMANN:- Objection, Your Honor. Could we‘approach
on this issue? |

THE COURT:  Yes, sir.

MR. VON HERRMANN:_ Thank you.

(Bench conference is held off the récord and in the preSence
of the jury but outside the hearing of_the Jury.)

‘MR. AXELROD: Nothing - - Wesley gets in a pclice car with
Detective Cox, ﬁnmarked'police car. Has conversations with him.

You haven’t.heard about any of .those conV?rsatiqns. Why not?
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Do you think that in a homicide by child abuse case, do you

think that Wesley would not be interviewed? Think about it. Why

-was there no testimony to that?

Why for four years has this case languished?

Dr. Mallikarjun, on February 12%®, they go for the wellness
checkup. He testifies. He says, “The baby is fine on February 12%
in the afternoon.”

Forty-eight hours before she dies, the baby is fine.

That’s what he says. He did a head-to-toe exam, and that baby
is fine.

The Solicitor argued to you in opening statement that the ribs
broke within forty-eight hours because they could not draw the
correlation that how could a baby be fine on February 12 and be
dead on February 14 if it had seventeen brokén ribs at the time
of the examination.

Dr. Collins told you, highly qualified Péthologist, going to
Greece next month.  She told you. She’s very qualified. The ribs
broke between ten and twenty-one days. That’s what she told you.

So, they go for the wellness checkup. The baby has seventeen
broken ribs, and the doctor does a head-to-toe exam. Palpitates
her. Feels all over and grabs her -and tou¢heé her and says, “She'’s
bkay."

Well, if she’s okay for him how should he know any different?
Because they want you to believe that they were broken after

that appointment but they weren’t, and we’re going to go through
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them. All seventeen ribs were broken between ten and twénty—one
days.

So, when you're back there in that jury room, think about
that. If a doctor . doesn’t know it, how does he know it?

I asked Dr. Collins fof a tube of blood. She went to the
freezer. It was gone. They threw it away.

She said she asked me why I wanted it, and I told her I
wouldh't tell her but eventually I did when she told me it was.
gone.

A homicide case, a tube of blood that’s evidence that we could
use to test was gone. The only way you can test for osteogenesis
imperfecta if this baby had it would be that tube of blood. They
didn’t test for that. That test costs $5,000.

“We already got Wesley. Why test for that?”

Osteogenesis imperfecta, babies get spiral fractures and
broken ribs. The bones are brittle. All the testimony we have of
the bones being pliable but that’s what that disease is.

And the doctor said, “It didn’t look it. She didn’t have
blue eyes.”_:

And I didn’t elaborate with her on that. You don’t have to
have blue eyes, and you.don’t have to look it. That’s why you
tested.

That wquld be the same thing as saying, “Well, I'm going to
look at my car tire. My car tire looks okay. So I don’t think

I'11l have to check to see if it needs any air.”
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And I'm not trivializing this point. I'm making a point. ’We
don’t know if this baby had that disease. It has all the symptoms
of that disease but for the cough medicine. It has the symptoms.

And - - and what happens in osteogenesis imperfecta, it
continues. Peqple can break bones their whole life. Hundreds and
hundreds of bones .break in their lifetime. It’s a debilitating
disease, and children have it, and éhe has - - she had the symptoms
but we’re not testing for it.

The left posterior ribs, you call the ribs by the way you look
at it. You look at the.lefﬁ side.v Thié Would‘be the left side.
Posterior, is the back. |

The left posteribr, they’re marked, and they’ll be gack there
for you to look at. Numbers 2,.3 and 4 right here. Dr. Collins
testified, and if you have any trouble with the testimoﬁy, Ms.
Linda can play it back for you because it is all recorded. It is
all recorded. She .said ribs #2, 3 and 4 had callus depositsAon
them. |

- Callus deposits is nature’s way of healing a bone. The only
thing we can do, we cén’t grow legs and we can’t grow arms yet. We
might someday. A starfish can grow an arm but what we can do is
we can heal a bohe, énd'the Way we heai a bone is a little - - a
little membrane is formed around, a littie cocoon and all of a
sudden it goes together, and.she heals again.

And sometimes one would say to you when they heal, they’re

stronger because there’s more calcium around it.
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She said they were broken ten to twenty-one days.

The left anterior lateral ribs 5 and 6, ten to twenty-one
days, callus deposits. Left anterior lateral ribs 7, 8 and 9,
callus deposits, ten to twenty-one days, not when Y@ died.

Left posferior rib #11 right down there, callus deposits;-£en
to twenty-one days.'

Right posterior ribs 3, 4, 5 and 6, callus deposits, ten to
twenty-one days.

Am I being repetitious? No. We'’re going through these ribs
because they told you in the opening. They all occurred when the
baby died.

After the 12*", bam. Give the cough medicine. They gave the

cough medicine because they squeezed the baby, and they broke all

the ribs. They’re going to have to put a chemical restraint on
her. That’s . what they’re telling you ‘but it couldn’t have
happened.

And when-the doctor said the baby was-fine, he didn’t know.

The right lateral ribs 8, 9 and 10, 8; 9 and 10 down here,
callus deposits, ‘ten to twenty-one days.

And the left interior lateral rib #2, callus deposit, ten to
twenty-one days. \

And that is seventeen ribs, 3, 5, 8, 9, 13, 14, 17 ribs allv
with callus deposits.

Dr. Collins said there’s no studies to develop the absorption

rate of the medicine. She doesn’t know who gave the medicine. 3She
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doesn’t know when itgwas given. |

I asked her. | “Who broke the femur?”

. And she said,‘“I have no idea.”

I said to.hér, “th broke the seventeen ribs?”

She said, “I have no idea.”

She said, “th gave the baby the cough medicine?”

She said, “I have no idea.”

She didn’t know who gave it. She didn’t know when it wés
given. |

There 1s no testimony or evidence placing Wesley with doing

" this. There’s none.

There’s another person involved in this case. I submit. to

you. Why isn’t she sitting right there right now?

Think about that. Go back in that jury room. Say, “Why'
wasn’t Charlene sitting at this table with her lawyer?”
Because they think mothers don’t kill babies. The police

think mothgrs don’t kill babies. Ask Susan Smith.

We said, “How can a mother kill a child? ‘How could she do
that?”
It’s. easier for our conscious. It’s easier for us to say,

“Wé’li blame.daddy.”

Lasheka Walker;tells you she - - she hires a babysitter from
the Social Serviceé. vShe never goes to‘the‘house. She never
checks. out anything..IWe don’t know anything about the wohan.»

You heard from the maintenance man that sometime after
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died, the woman just vanishes in the middle of the night and leaves
all of her belongings. That’s all we know about the woman that was
the babysitter. (

Charleﬁe says the babysitter only kept her for three days. Is
that the truth or is that a lie?

Should we believe everything Charlene said? No. And why?
Because she told you she lied, and I say to you we cannot believe
anything Charlene says.

And I submit to you to decide this case based on the facts

without Charlene. If you can’t - - if you don’t know what she lied

- about, how can you - ~ how can you deliberate on what might be a

lie? That would be for a better term justice, and that’s what our

.Constitution is about. We establish justice.

And this is a serious case. This is the most serious case
that there can be. This is a murder case.

Tara Phillips tells you that Wesley gives an inch of medicine.
She tells you that Charlene said she ga?e medicine, too. The
Solicitor says, "“Didn’t she tell you she gave that medicine for
Tyrell?”

That’s what he said.

Tara Pﬁillips said, “No. No. She gave the medicine to

She testified she gave medicine on the 12" and the 13",
She had sole and complete custody of her those days, and she was
pumping her with medicine those days all the way to 10:00 in the

morning that day.
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And she came home, and she said she gave the baby cereal.  I
submit to you she gave the cough medicine, and I submit to you that
at five or six o’clock when they said that Wesley séid,that éhe
baby was coughing, was gurgling, he gave her cough medicine,
absolutely, 'but he did not know what was given prior, and if
there’s a chance that Charlene was giving that medicine prior, if
you have a doubt to that, you have to exclude the cough medicine.

And we know by Dr. Collins’ testimony that there’s -no
knowledge of who had the baby when the ribs broke because they
broke between ten and twenty-one days.

She said it is not an exact science. They can look at the
callus‘formation, and they can guess. That is all they can do is
guess, and now they want you to convict Wesley on circumstanéial
evidence that does not place him doing these .events except it

places him in the house at 6:00 at night - - .trying - - 6:30. at

night trying to do CPR on the daughter that he doted over, the-one

"that was the apple of his eye, the one that he showed off to

everybody.
“Here is my daughter.”

That is not consistent with breaking her ribs, it’s hot

consistent.
But you heard that Charlene, the day - - the day she dies, the
day after she dies, Charlene 1is cleaning the kitchen. The

Solicitor is cleaning the kitchen because people are coming over.

Wesley’s in a fetal position crying holding his daughter’s teddy
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bear, and Charlene is cleaning up the kitchen.

Which is consistent? Which is not consistent?

We have to look af all of these things. It doesn’t make sense
for someone that is in a fetal position holding the teddy bear

crying that he did what they said he did.

Is there any police investigation done? Was there anything

-done, anything? Did they search through the house? Did they do

~anything? Did they just take everything out of the house? When

there’s a murder case, they take it all. They take boxes. They
take bagé. They take everything. Here they didn’t take anything.
They took some pictﬁres, and you didn’'t see those.

It’s easier. Let’s just rush through this case. Let’s‘just
get it over‘with, and let’s just convict him. That’s the.easiest
thing that we can do today.

Conﬁie Rains, before I get to Connie Rains, Tara Phillips
said, “The mother was uninterested. Showed no emotion. Rather
watch tv. Asked no questions,” when the femur was brought out on
December 9",

The only one concerned or who was attentive to was
Wesley. .

It’s consistent again. ' Each time something happens to
he’s consistent. She’s not.

His story’s not consi;tent with the cough medibine. His
story’s not consistent with femur. Correct because he didn’t do

it.
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There is consistency in inconsistency. There is.
~But mothers-don’t kill babies.
Connie Rains said the day after |(INUQ died, the mother was in

the kitchen in the house cracking jokes. - Is that consistent

Cracking jokes twelve hours after your daughter is dead?

He’s in a fetal position crying. Which is consistent today?

Why isn’t she at‘that table? Because they never investigatéd.

There’s nothing. In 1689 the Salem witch trials occurrgd,»ana
they hung thirteen men and @omen.

MR. VON HERRMANN: Your Honbr, I know we’re not going to get
into thé Salem wifch trials in the closing argﬁmentAOfvthis case.

THE COURT: NO,Asir:

Let me do this. n

Mr. Axelrod, I'm not going to limit you, in any way but I do
recall for your edification thét'you have bgen talking for forty-

five minutes, and at some point in time, now, the jury has been out

.here neafly two hburs, and I'm going to have to - - I‘just hesitate

to break and send\the jury out but at some pdint in time, now, I'm
going to have to do that.

If yéu wish me to éend them out. so you can continue here for
another hour or so?

MR. AXELROD: If they need a break, Your Honor, we’ll send

~them out now if that’s what you want to do.

THE COURT: No, sir, but‘if you keep on I prefer not to

interrupt you. You go ahead but at some point in time I got to
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concern myself with the~jufy.

Go ahead.

MR. AXELROD: Your Honor, if you can ask the jury if they
would like a break now.

THE COURT: Please don’t argue with me.

MR. AXELROD: I'm not.

THE COURT: I'm trying to do you a favor. I'm just merely
étating to you that you’ve been speaking for forty-five minutes.

MR. AXELROD:  Yes, sir.

THE COURT: And that’s all I'm saying.
MR. AXELROD: Yes, sir.
THE COURT: If at some appropriate time, and it won’t be

long from now, I'm going to have to give this jury a break, and I
just tell you that because I'm always reluctant to break counsel’s
summation.

MR. AXELROD: I have no problem with a break in my summation,
Your Honor.

THE- COURT: You don’t but I do. Proceed.

MR. AXELROD: In 1689, they had the Salem witch trials, and
they hung thirteen people, and I want to tell you why they hung
thém. Because a bunch of kids said they saw a bunch of people
spitting nails out of their mouths and flying on broom stické, and
they hung those people.

They did not investigation. They did no reports. You don't

see anything, nothing. This 1s a murder trial, a murder trial, the
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trial that you had boo-coo of evidence, witnesses. They'’ re going
to say, “Oh, we don’t need any witnesses. We don’t need any
evidence. We have all we need.”

I say to you they decided that day, thé next day it coﬁldn’t
be the mother. It had to be the father. They made that decision.

The detective told you that he never took out the warfant. He
told you that it was a direct indictment by the State. They>looked
at the limited stuff they had. They looked at a couple of pieces
of paper, and they said, “It’s got to be Wesley.”

I say to you based on what you heard why couldn’t it be
Charlene.( What cou;dn't it be Charlene? She should ke there.
She’s not.

The one that did this is not there today, and I submit that is
an injustice to all 6f us.

Your Honbr, I’'m going to show these clips, now.

THE COURT: - Alright, sir.

Anybody needs to fake a quick break, just let me know.

MR. AXELROD: If they want this.would bé a good time.

THE COURT: Well, they don’t indicate that. I just want to
make sure that my jury is comfortable. That’s all.

Go ahead and show your clips.

MR. AXELROD: %es, Your Honor.

THE COURT: *Haveiyou got - - made arrangements with your
technician and all%

MR. AXELROD: Your Honor, we’re going to see if we can do a
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little bit of magié here.

Charlene testified she never saw Wesley hurt the baby. Did
Wesley only do it when Charlene wasn’t afound?

Charlene worked twenty-five to thirty'hours é week but they
want you to believe that Wesley was the sole care giver and
provider and nurturer of and you figure the amount of days
twenty-five hours is. It could be two or three days depending on
the amount of hours per day, and she said when she wasn’t working,
she toock care of the baby.

I submit to you that she took care of the baby more than
Wesley took care of the baby but he is here today, and she is not.

She says that when she comes home for lunch on February 14",
the baby was fine.

(Clip #1 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: The baby’s fine but she testified she felt the
neea to give it medicine that day. She gave it medicine that day.
She tells you that the baby was normal since Thursday.

(Clip #2 played from video, Defendant’s Exhibit #2.)

MR! AXELROD: She’s normal but she testified. She testified
on this witness stand. She gave that baby medicine, and the baby
was fine. Why, why, wﬁy did 'she give that baby medicine? Was that
the chemical.restraint'that you heard about? Did she have a reason
to give the baby medicine?

She’s goes to the wellness checkup.

(Clip #3 played from video, Defendant’s Exhibit #2.)




10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

_
SUMMATION BY MR. AXELROD. | | | 647

MR. AXELROD: She says the baby’s fine on the wellness
éheckup but she givés it medicine. She told you she gave it
medicine on the 12" and the 13 and the 14°%.,

They asked her, “Is there any - - is the baby uncomfortable?

Was there‘any evidence of that?” |

(Clip #4 plagéd from Video; Defendant’s Exhibit #2.)

MR. AXELROD: Thé baby is fine. She tells them she doesn’t
give any medicine. She testified that she gives medicine.

She testified that Wesley was the sole care giver between
January 15 and February 14", the sole care giver. Nobody but
Wesley‘took care of this baby.

It would make you think, “Well, iﬁ that time period, it had to
be Wesley.” |

Well,.first of all, there was Charlene that had the baby more
than Wesley,‘and'there was othef people.

(Clip 45 played from video, Defendant’s Exhibit 82.)

MR.  AXELROD: Now we have another person taking care of the
baby. We’ve got the babysitter taking care of the baby.

(Clip #6 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: Charlene tells you she’s in charge of all the

feeding. Charlene is working all day long. When she’s not
working, she says Wesley’s taking care of the baby. When she
comes home from work, she says she takes care of the baby. She

says she gets up at night and she does all of the feeding of the

baby. -
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She is the only one taking care of this baby the majority of
the day. Work all day, stay up all night.
| And this started to concern the officers.

(Clip #7 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: This is the day after dies, and she’s
laughing with the police about this.

' (Clip #8 piayed from video, Defendant’s Exhibit #2.)

MR. AXELROD: She does all the feeding, and we cut these
clips down so we wouldn’t play an hour and forty-five minute video
today.

And then Charlene tells them that she takes care of the baby
day and night.

(Clip #9 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: 'And at this point the police getAconcerned, and
they start to talk to Charlene about stress.

(Clip #10 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: And then Detective Carr - - Detective Carr asks
Charlene is it possible that Tyrell injured

(Clip #11 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: And then Charlene tells the detective that
Tyrell always tells the truth.

(Clip #12 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: So she tells the police that he always tells
the truth, and then she says he lies.

(Clip #13 played from video, Defendant’s Exhibit #2.)
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MR. AXELROD: And at that point Detective Brantley reads
Charlene her rights.

(Clip #14 played from video, Defendant’s Exﬂibit #2.)

MR. AXELROD: And after they read her rights because this is
an impbrtant case and the poiice are really concerned about this

investigation, they ask her - - Detective Carr asks her, “Do you

" need something to drink?”

He doesn’t say water.
(Clip #15 played from video, Defendant’s Exhibit #2.)

MR. AXELROD: This is where she asks about the autopsy. She

~wanted to know about the autopsy. She wanted to know if anybody

knew anything and when they would find out anything, and when Carr
asks her does she want something to drink.
| (Clip #16 played from videox Defendant’s Exhibit #2.)

MR. AXELROD: .Asks her if she wants a gin and tonic.

If it’s a murder iﬁvestigation and there’s a person that might
have perpetrated that murder sitting there in that room with the
interview approximately one hour and fifty minutes or thirty
minutes or whatever it might, and he asks her, “Do you want a gin
and tonic?”

He’s taking this investigation seriou;ly.

“Do you want a gin and tonic?”

He was doing no investigation.. He . said all he did was take an
interview. That was it. He never did anything else. They didn’t

do one piece .0of investigation, and now they want you to sit here
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and find firmly convinced beyond all reasonable doubt-that Wesley
did everything that happened to and then they’re going to
-séy to you that he’s going to have to aided or aided or ébétted.
Helped them, helped Charlene.

There is nothing in this record, and you may not like it and
you might not want to do this but there is nothing in this record
that shows that he aided, abetted Charlene or anybody in the demise
of the daughter that he loved,-hothing.

Charlene did not go to the doctor to keep her family together.

. That’s a lie. That’s a lie. She didn’t .go to the doctor because

she didn’t want to get in trouble.

She said Wesley put the splint on the baby. That’s a lie.
There’s nothing in the evidence. There’s no reports. That’s

absolutely nothing in four years that Wesley put the splint on the

baby until she testifiéd a day ago.

You judge the credibility of each witness yourself. Judge
that credibility of the witness that told you she lied. She lied.
The only time she Qas interviewed she lied.

She said she took off the inhaler. She only used it two
times. Dr. Rahter testified that she said they used it everyaay.
She lied.

| She worked twenty-five hours a week. She said Wesley was the
sole care giver. . She 1lied because she realizes, “Hey” they
charged Wesley. 1I'm going to get out of this.”

She says, "“No deal.” She says, “No deal.” She says, "“They
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made no deai.”

I say to you there is a deal. I say you -can see the deal.
You want to see the deal? - I’11-show you the deal. The deal is
she’s not there. That’s your déal. |

She said shebnever gave'the baby pseudoéphedrine. Sﬁe lied.
She finally said éhe‘ gave 1t everyday. She gave the baby
pseudqephedrine everydgy from the 12* through the 14*" because she
had‘the baby in her coﬁﬁroi those days. She had the baby Whén.she
- - when.she was at night she had the baby.

She'saidvthat‘nobody watched the baby but Wesley. It’'s a lie.

She said she didn’t get angry. She lied. She said she had

outbursts. She said she only got stressed once a month.

That seemed to be hgr answer.

:”I'only gave the inhaler twice. I only got stressed out once
a:month.”

The one thing that Charlene is consisfent with‘is hér lies.

You have to find beyond all reasonable doubt. That’s what

this case is about.

She hade a statement,ithough.

Wéll, I was watchihg thevhistdry,channel last night, and it
was about a dictator in Bélivia, and I iearned a little but in 1339
there was a gﬁy that ran Peru, and he invaded Bolivia and took over
both countries, and it was Andres deb la Cruz, and he was a
dictator, and what he did was he would go:'and anybody that was

charged with a crime Monday through Friday he’d bring them out into
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the soccer field, and he’d kill them, and then on Saturday they’d
play soccer.

If you think that the State has met its burden and brought
forth enough evidence with no investigation at all, then I submit
to you. Let’s tear down this courthouse, "and let’s build a soccer
field.

The ribs were broken by squeezing. They were, and they were
broken in the middle of the night when Charlene could not control
She squeezed it, and she’d tell it to be quiet. Every
single night she squeezed it. She squeezed these ribs. She broke
these ribs.

And if we listen, we can hear, “Daddy didn’t do it. Mommy did
it.”

Thank you, Yoﬁr Honor.

THE COURT: Thank you, Mr. Axelrod.

That will conclude the summation of the defense. When we
return, we’ll have final summation of counsel. Then I’m going to
give the case to the jury for their deliberation.

| I waht to take - - take a few minutes. Mr. Foreman; I'm
going to order lunch for the jury, and your lunch will be here
after counsel for the State has finished his summation.

Madame Clerk, I’1l talk to you in just a few minutes. I want
you to>go back and see what they want for lunch. Okay? |

CLERK OF COURT: Yes, sir.

THE COURT: I'l1]l let you go to the jury room for about
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fifteen minutes. Give a chance to talk to the Clerk about
ordering lunch, and we’ll bring you out and conclude this case, and
you’ll have it - - you’ll have this case for your deliberation by
1:00.

Thank you.

(The jury retires to the jury room at 12:10 p.m.)

THE COURT: I will ask you again.

Were there any exceptions or additional charge requiréd —‘—
requested by the State?

MR. VON'HERRMANN: v Nothing from the State, Your Honor.

THE COURT: How abou; it from the defensé?

MR. AXELROD: No, sir, Your Honor.

THE COURT: The charge found satisfactory subject to your
objection to me charging Section B.

| MR. AXELROD: Yes,Asir. I renew that objection.

THE COURT: Alright, sir. Fine.

MR. AXELROD: Thank you.

THE COURT: Let’s take about a fifteen minute break and
then you can have your final summation.

(The Court recesses the triél of this case and after a short
break reconvenes the trial of this case.)

THE COURT: Okay.

Be seated, please.i

Okay.

Are you ready for your final summation?
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MR. VON HERRMANN: Yes, sir, Your Honor.

THE COURT: Alright.

Bring the jury in, please.

I’'ve asked for lunch to be here around 1:00 if that will meet
your schedﬁle?

MR. VON HERRMANN: Your Honor, Your Honor. I don’t
anticipate taking very long at all.

(The jury returns to the courtroom at 12:35 p.m.)

THE COURT: Alright. You may have final summation,
Solicitor.

MR. VON HERRMANN: Thank you, Your Honor.

SUMMATION BY MR. VON HERRMANN

MR. VON‘HERRMANN: Folks, if there’s nofhing more tragic than
a child’s death and the death of - it can onl.y be
exacerbated by one thing, and that is made worse by the fact that
it came at the hands of her father, the one person that she should
have been able in life to trust to take care and to make sure she
was okay, the one person in this world that she should have ben
able to look to.

The systematié abuse that child went through from a period of
November 23“; roughly, until the death of this child shows notﬁing
but a systematic abuse of that child by his father or her father.

Please make no mistake about it, and I can’t apologize for
the subjects and the topics that we have to talk about and horrific

the injuries this child sustained because it is important, and it
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is importanf that we hold this defendant responsible for what he
did. h

Theré’é a saying that I learned in law school, apd I think its
no more telling than what we’ve seen today for the last hour and

half, and you’re taught or at least there are some. people that

believe in if the facts are on your side, you yell and argue about

the facts. If the law is on your side, you yell and you argue
about the law. If neither are on your side, you just yell and
argue.

And that’s what we’ve seen Mr. Axelrod do for an hour and half
is just yell, confuse you and trying to change the facts to fit
something that  just doesn’t exist, and that’s what we’ve been
through for the last houf{and half.

I promise you I’mAnot going to take an hour and half‘of your
time. Y’all sat here diligently watching the witnesses and ***
(unintelligible) the best in your.hands to make the decisions but

I am going to point out where he has misled you in a number of

ways.

My dad later on after I got out of law school, he kind of
simpliﬁied in non-legal terms because, you kndw, we‘all think after
our first year of law schooi that we are lawyers, and we can talk
like. My dad kind of simplified it for me.

He said, “What they’re doing, son, is if they can’t dazzle
them with briiliance, they dazzle them Qith bull, and that is what

Mr. Axelrod has tried to do for the last hour and half.
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So, let’s now really focus on what the case has shown.

And I want to address, first of all, this skeleton. If you
notice, Mr. Axelfodvpointed out all seventeen injuries on this
child, all seventeen fractures. You'll notice the location of the
fractures are absolutely consistent with squeezing.

But if you’1l notice there was one thing that he left out that
he never mentioned to you. All of the rib ffactures are marked in

black grease pencil where they occurred, and those all occurred

within ten to twenty-one days of when this child - - when they wer
broken. Okay? We all agree to that. That’s what Dr. Collins
said.

But Dr. Collins also said and what Mr. Axelrod forgot to
mention to you is on the back the red spots for which are what she
described as re-injuries and hemorrhaging, and that’s the reason
they’re read to distinguish them from the broken fractures.

These are not fractureé. These are re-injuries to those
fractures. You have one over here where it occurred where it
wasn’t even on a fractured rib.‘

I noticed he left that out. Why did he leavé that out?
Because thét’s what Dr; Collins testified occurred within twenty-
four hours of this child’s death. 1I’d have left it out too if I
was him because I don’t want you thinking about that child abused
and bleeding that hard to cause - - -

MR; AXELROD:  Your Honor, I don’t think he can say what I - -

what I would leave in or leave out. I don’t think he can speak for
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me.

THE COURT: Now, I gave you an hour and eight minutes to
talk. . I'm. going to let him talk.fdr thirty minutes or so.
There’s nothing wrong with his comments.

MR. VON HERRMANN: Folks, you have been told time and time
again and misled about what people testified to. Dr. Collins
testified that those injuries were acute injuries that occurred
within .twenty-four hours of that child’s death.

Now, what are we talking about when we talk abbut the spirél
fracture? We’re talking about a start of a pattern of abuse of a
child that occurred.

The father doesn’t want to take the child. He has a
discussion with Charlene Dandridge and doeén't want to take that
child to the hospital because they know the leg’s broken. ‘They’ve
had that discussion, and they don’t want that child taken away, and
she doesn’t want to be accused of child abuse. So he does a home-
made remedy,‘and he tries to.fix it. He doesn’t fix it. They take
fhe child aﬁ a well-baby visit.

He’s the cne that was there and had the qhild in his custody
when that spiral fracture occurred. There is nobody else in this
world that was with that child.

We all know. We’ve sat here and listened to expeft after
expert after expert that has said that that is indicative of child
abuse. That injury was caused as a matter of child abuse and that

it could not have been an accident.
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I understand whqt Dr. Crane said. Seventy percent are, you
know, intentional. Thirty percent are accidents but then we go one
step further. Then we have what he does know. We have the
benefit of him, and it’s the autopsy.

And Dr. Collins who, I mean, you saw her resume. It’s thirty-
five pages and of particular interest to her 1is the abuse and
neglect of a child, and §he had made a determination along with Dr.
Rahter who is an expert and Dr. Crane that those injuries were
caused intentionally. |

Then we look at the rib fractures. The rib fractures are
importanf to continue to see the pattern of abuse that this child
went through during the four months of her 1life.

Now, every expert also told you. If we were trying to mislead

“you, we would have been able to get an expert to come in here and

say this happened on December 3™, whatever day we wanted it to
occur. We didn’t do that because it’s not an exact science, and
we recognize that, and we try to get you what the truth is.

And the truth is ten to twenty-one days prior to the child’s
death is when it occurred which if you think about really makes
since because we know on January 15" the child was x-rayed because
it had RSV, and there were no rib fractures. ‘ So we know it
happened after January 15".

We know the child had a well-baby visit that the mother took
' /

" the child to on February 12*. So we know it had to have occurred

between those - - that time period. We know it happened between -
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- somewhere between the 15 and the 12th.

So, 1if you back out the dates ten to twenty-one days from the
day the child died, it fits perfectly within that caﬁegory of time.

We also”know from Dr. Collins that it took more than one
attempt, more than one squeeze to have that occur.

Now, people do not abuse children in front of an audience.
Peopie don’t sqﬁeeze children in an audience. 'When this child
sustained these injuries and that child was squeezed, there was
nobody else around.

Charlene Dandridge was not up there changing the diaper and
feeding the baby. '»As loud as that baby would havé cried, do you
not think Tyrell andqWesiey Smith would have woken up? Do you not

think that would have drawn attention? Of course it would have.

‘It would have been ridiculous, absolutely ridiculous.

There was nobody but the perpetrator, Wesley Smith, who was
with this child when that child was hurt.

And when that child sustained the hemorrhaging on the back of
thét on February 14“( that child was inconsolable. That child

could not quit crying, and we all know by the testimony Wesley

Smith can’t handle extreme crying because what he does when he gets

like that is. he gives the baby to momma and he has to leave.

And, in fact, we also know that he got so bad one time she had

to get in the back of the car and take care of the baby to get him

. to where he could just get away from everybody. We know that.

The problem is when you’re the only sole care giver to that
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child, you have no where to leave. You can’t go.

So, what do we know that we did? You know - - we know by his
own admissibn he gave the child pseudoephedrine, something that was
absolutely not suppose to be given to that child.

We know that child was not sick. At autopsy there was no
signs of RSV. There is absolutely nobody that says anything was
wrong with that child.

He was trying to chemically restrain that child and put that
child to sleep so he could go back and rest and do what he wanted
to do.

He had already tried to sglf - - take care of the leg
fracture. He had already tried to take care of the rib fractures
that that child had. This was just one more time that he was going
to take caré of that child and make sure that child didn’t bother
him while he took his nap 5r while he did whatever he did.

There is absolutely no evidence to the contrary that this
child died while anybody else was present. There’s absolutely no
evidence including the three or four stories‘he told the medical
providers and others that were inconsistent when that leg fracture
occurred that he was the one that had the child. Those are
absolutes. |

The evidence is <clear that those rib fractures were
intentional and part squeezing, and I submit to you if you look at
the injuries and the re-injuries, it shows you the same person did

it. It’s in the same place, and that is Wesley Smith, the only
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that had any reason to do it.

Now, if you remember Mr. Axelrod’s opening statements, he was
going to bring in these people that were there an hour before

Charlene, and then Charlene had come home and given medications.

'Did YOu see any of those folks because I didn’t.

And when he talks about Charlene Dandridge’s testimony and

- what occurred on the stand, I swear to you. For a second there,

I thought we were in different courtrooms. Maybe he heard her in
é different room testifying. |

She never testified that she gave pseudoephedrine.
She never testified that she gave that child any medication. In
fact, she testified exact opposite. She testified she didn’t
during those two days because there was nothing wroné with the
;hild because she took it alone for the well-baby visit. 7

What she did testify to was that in January when. the éhild had
RSV that they had used the inhaler and the prescribed medication
that was done, the Rocodall (sic) or I'm not real good with words
but that particular medication.

So, then you start wondering, “Well, maybe that’s what the

pseudoephedrine overdose. Just give it a thought.”
But then you think about what the evidence shows. The
evidence shows that that was prescribed in -December. It should

have been used within thirty days which would have been January'

19",  Okay?

" And the drug panel screen that was run from National Medical
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Services did not show the other two compounds that were associated
in that particular ‘drug, and you heard Dr. Demi Garvin say, “That

was not the drug that was administered to this child.”

It was - - the “only medicétion— in this child is
pseudoephedrine. What is the number one common drug that you see
people use to chemically restrain children?. Benadryl. What is

the number two medication you see parents chemically restrain
children that are crying too much? Pseudoephedrine.

Where do you get pseudoephedrine? Any over~-the-counter store
you want.

And if you think about it further even.if you had just a
little concern about the prescription that was back in December.
They inventoried - - Dr. Cox told you.

“I inventoried every medication there that was prescribed.

They were all - - one was for Wesley Smith and the rest were for
Tyrell.” |

There was no prescription for to be given.

Now, he says, “I didn’t look for pseudoéphedrihe - - straight

péeudoephedrine cough syrup or anything else because I didn’t know

that’s what we had. You know, we were dealing with a dead body.

We hadn’t even gotten our toxicology results. I guarantee you we’d
be looking for it if we knew.”

That’s not how it happened, folks.

Pseudoephedrine is a depressant. Pseudoephedrine is given to

chemically arrest when a child by a parent, in this case Wesley
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Smith, to keep that child ffom crying and to keep that child
sedated and going to sleep and actually in an odd way make it feel
better.

He didn’t give it a little bit. He'ihdicated he gave it to he
child but thén he also told .the DSS Worker, NIrm not good with
measurements, and I don’t know how much I gave the child.”

Weil, we know this about that particular thing, and that is we

know he over-medicated the child because what he indicated had he

,déhe and followed ' the 'prescription on  any over-the-counter

medication:would have been part of a'dropper full.

Demi Garvin tells you that part of a dropper full, the amount
.25 would not have raised that level to 1300 nanograms per

milliliter. - So we know he overdosed the child, and we know he

- overdosed the child intentionally to chemically restrain the child.

But then you look at the horrific amount and the extreme

indifference to human life. He didn’t overdose that child to a

point where you overdose a four month old child. He overdosed it

to where it’s four times the levelef me and the therapeutic of me
or any other adult. That’s a lot of medication.

You have rib fractures heré, folks.'»_ fou have a spiral
fracture that occurréd under his cafe.‘ You have the death
occgrring because he squeezedﬂthe child and he tfégd to cover it up
by giving that child medication.

It’s plain and_simplef ?here were no babysitters 6ver there.

The only babysitter the only time that we even know_ about a
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babysitter was in January 15%, 16" and 17" and pdssibly the 18,
and that was pursuant to a court order, and that was the neighbor,
the preacher lady, who had come over and because of the court order
and said that Wesley Smith can’t even be around He’s
not even suppose to be alone with this child.

Four déys is how long that lasted, four days. Then shevhurt
herself, and she couldn’t come back over, and y’all heard that
testimony. There was nobody else.

When Charlene went to work she admitted that she left that
child and that Wesley Smith was the sole care giver, and he is the
one that killed this child.

They violated a court order. They weren’t even suppose to be
doing that.

Let’s talk about this stuff about the deals and all that mess
about Charlene Dandridge.

If y’all haven’t figured out by now, Charlene Dandridge does
not have a deal with the State. She is facing zero to thirty
years. That’s the reason she’s not over there because she got on
the stand and admitted everything she did. She told you folks even
though it was painful, even when 1it’s hurting her, when it’'s
painful to tell you what happened and even though she knows she’s
facing thirty years in jail, she comes in here and admité her
involvement in this.

Well, let me ask you this.

If there is - - she’s admitting involvement, why would I be
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trying her? It doesn’t méke any sense. Don’t go down that trail.
That’s just.the baffle them Qith bull.

It doesn’t make any sense. Why would she‘be sitting over
there when she’s coming in here and she’s telling the truth, and

she’s saying, “I wish it hadn’t happened. I wish I had done things

differently.”?

Now, I understand that you saw some clips and some of them,
quite frankly, are a liftle,bit disturbing in that, you know, it
does look like there is not a whole lot of sympathy.

I submit to you that it’s twenty-four hours after it occurred.
I don’t think that any of what they testified her actions were if‘
you remember. The defendant’s mother testified, “She’s a hard
worker. She takes care of the family.”

I think it’s absolutely ludicrous that ﬁhe child has passed
away and‘that you wouldn’t want your home straightened up‘or taken
care for neighbors and guests and family and- things like that.

‘Plus, what do they want to -happen? Do they want her to sit in
the corner and cry?

I mean; of course, she - - she’s there six or seven times or
six or seven hours. Of course, she was alone at time, and that’s
when you reflect. |

It is not fair to say that because she wasn’t a bawling mess
twenty-four hours a day that she didn’t love that child and that
she didn’t do - - that she murdered the child because she wasn’t

just hysterical - - I am sure that to this day that she has her
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moments. I can’t imagine anybody else.

If you think conversely, if you didn’t contribute to it why
would you just lay around and not help her do anything at all about
it?  Wouldn’t you be a little bit more concerned?

I think it’s absolutely appropriate that she asked the
investigators, “What in the world could have happened? Tell me.
When will I get the autopsy results back so we will know what
happened to

He didn’t need to know because he killed the child. He knew
how he killed the child. |

So, don’t - - don’t go down these trails where you’re trying
to figure out how somebody would react or maybe I would react
different. I'm going to react different to a tragedy than
anybody else - - -

MR. AXELROD: Your Honor, the Solicitor’s putting himself
into his close and what he would do or what he believes is
inappropriate in here.

THE COURT: No, sir. In the general context of what he’s
saying it’s appropriate. He was saying; I’11 leave it for the

jury to determine.

" MR. AXELROD: Yes, sir.
THE COGRT: Go ahead. !
MR. VON HERRMANN: It is a matter of how people deal with
stress and how people deal with situations; That is not evidence

of anything. The evidence you have here, folks, is that that
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child died while Mr. Smith was the one that had the child, and he
gave her the medication, that the child was hemorrhaging during
that time period, that pseudoephedrine is an absolute .chemical
restraint and should have néver been given .to that child and had
not prescribed to that child in any way, shape or form excegt for
with the cother ingredients. |

And if you notice when she was talking about the level of
pseudoephedrine in that particular presqription, it was very, very
minimal pseudoephedrine. This child had four times the adult
therapeutic level of pseudoephedrine. It was used to chemically
arrest that-child.to'make thaE child go to sleep.

And that’s it, folks. If that’s not extreme indifferen;e to
human life, then there never will be.

I believe we have proved beyond a reasonable doubt that he was
the sole provider, sole care givef at the time of this child’s
death.

This child'underwent a substantial, paihful, horrible life at
the time where it shbuldn’t be that way, and it was at the hands of
her father which.makeé it that much worse.

I ask you folks fo go back, deliberate, look at the evidence.
If you’re not satisfied with that snippets the defense came where
you’d hear them start to say a word and tﬁey’d cut it off, yoﬁ’&e
got the whole audio. tape. You cén iisten to every bit of it if you
feel that’sinecessary.

The x-rays will be back there for you to look at. Look at how




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

FINAL CHARGE OF THE COURT 668
horrible that fracture is.

Folks, at the end of the day I really believe you need to
return a verdict of guilty of homicide by child abuse in this case.
Please make no mistake about it. There are legal issues out there
that, obviously, you have the lesser included offense of aiding and
abetting. I have specifically charged this defendant and I have
proved this defendant committed the homicide by child abuse.

There are other legal issues out there that give you other
opportunities to review it. Understand. My position has not
changed one bit, not one bit. He is guilty‘of homicide by child
abuse. |

.What happens to Charlene Dandridge will happen in another day
in another courtroom, perhaps, in front of another jﬁry. That’s
not something that y’all need to worry about. Right now what you

need to worry about is holding this man responsible for killing his

child.
Thank you.
THE COURT: Thank you, Solicitor, for your reﬁarks.
MR. VON HERRMANN: Thank you.
THE COURT: And thank you, Mr. Axelrod, for your remarks.
MR. AXELROD: Thank you, sir.

FINAL CHARGE OF THE COURT
THE COURT: Ladies and gentlemen, you’ve heard all the
testimony in the case. You’ve heard excellent summation for the

counsel for the State and for the defense. I have given you the
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appropriate instructions in the law as that law relates to the
various issues in this case, and it is now for you as the sole and
only finders of the facts to make a decision based on the testimony
and evidence presented in the trial of this case.

I ask thatvduring yoﬁr deliberations you remember the various
propositions of law that I have given to ybu, and, Mr. Foreman,
during your deliberations, there will be pencil~and paper provided
in the jury room, and if you ér any member of your distinguished
jury has any questions about the law, let me know and I’1ll be glad
to call you out and recharge you remembering I can’t tell you what
the facts are. \

I remember some years ago I was trying a young. ladyv in
Darlington County for burning - - allegedly burning down her mobile
home. |

The jury came out and said, “Judgé, would you tell us whether
she smoked or not?” |

Well, that question was never asked. Consequently, it was
never answeréd on the record. I knew she smoked because I gave
her a smoke break but I couldn’t comment on that because it wasn’t
in the record.

And so I tell you that base your verdict on whatever is in the
record and any reasonable inferences to be. derived therefrom.

Now, I have given you a form verdict, and I want to discuss it

with you one more time.

First, a person is guilty of homicide by child abuse if the
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person causes the death of the child under the age of eleven while
committing child abuse or negléct and the death occurs under
circumstances manifesting an extreme indifference to human life.

You will consider that first. If your verdict be guilty of
that, homicide by child abuse, unanimously, you would stop there
and let us know, and we would accept your verdict.

If under guilty of homicide by child by child abuse, you would
then go to the next consideration, and thaf is as follows:

A person is guilty of homicide by child abuse if the person
knowingly aids and abets another person to commit child abuse or
neglect-and the child abuse or neglect results in the death of a
child under the age of eleven.

If you are considering that portion of this verdict,
obviously, your verdict is either not guilty or guilty, and you
would report that to the Court.

Whatever your verdict is, I continue to emphasize, must be the
unanimous verdict of all twelve of you. It cannot be a verdict of
the majority. Obviously, it wouldn”t be one of the minority.

Mr. Foreman, your lunch will be here at aﬁproximately 1:15.
I leave it to your discretién to decide. Would you care to eat -
; continue eafing while in deliberations or stop deliberations and
then begin again?

If anybody needs a smoke break, that will be fine with me but
do not continue your discussions until they return. Our rule is

that any discussion about any issue has got to be in the presence
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of all twelve of you, and I continue to tell you, too, that in this

.case the fact that this defendant did not testify cannot be used

against him, cannot even enter into the diséussions. - That is his
constitutional right.

Now, I'm going to send.you to the jury room. You may begin
your deliberations as soon as the evidence comes in and this
verdict form comes in and which will be in just a few minutes, and
your lunch will be here, and I’1l1l let you decide how you want to
handle that. | N

Okayé

Now, remember this. If‘anzbody has any que§tions about whét
the law is,.let me know. Write it down, and I’'1ll be glad to call
you out.

bThank you so much. You are - - you may go to the jury room.
ALTERNATES SEPARATED |

Now, under our rules, unfortunately, we don’t permit the
élternates to go in the jury room but I have to keep you here.
Everybody looks healthy but in my experience on the.Bench one time
in a case similar to this everybody lobked healthy and ten minutes
after I let the alternates go, somebody had a epilept%c attack, and
I had to.run get them. |

Again on some - - one time in Florence everybody was doing
fine, and about thirty minutes during deliberation i got word that
one of the jurors’ daughters had been in a serious wreck, and she

was 1in the emergency room, and, fortunately, I had kept the
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alternates.

So, Irgot to keep you and it is for that reason that things
happen but I’11 have - - you’ll have lunch and we’ll make you
comfortable.

So, let the alternates remain. The jury may retire, and then
put the alternates in a place of comfort. Make sure they're
comfortable. Make sure they have their lunch.

Okay? |

You may retire, Mr. Foreman.

(The jury retires to the jury room at 1:02 p.m.)

THE COURT: Alright.

You may take - - alternates, they’ll find a comfortablé place
-for you. AI wish you could stay in with them since you’ve been very
patient with all us but you can’t ever tell. I may need one or
both of you.

(The alternates retire to a separate location from the jury.)

THE COURT: Alright.

Let’s come forward and agree with what theievidence is.

First, is there any additional exceptions or different charges

requested? ,
MR; VON HERRMANN: No, sir.
'~ MR. AXELROD: No, Your Honor.
THE COURT: Alright, sir.

And let the record reflect, now, that both counsel have

reviewed the verdict form and find no exception to it.
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Okay, and there is the verdict - - and there ié the
indictment. I see nothing adverse about the indictment. I’11 let
that go in.

Alright, this Court is in recess - - -

COURT REPORTER: Your Honor.
THE COURT: Ma’am?
COURT REPORTER: Give me just a moment to get the exhibits

before we recess, please.

THE COURT: Yes.

Okay.. Eéerybody remain Seéted now until we get this - you
may leave, counsel, if yqu care to. .

MR. AXELROD: Your Honor, we would 1like to keep the
indictment out. He’s only - - he’s only charged with one. You

charged them two. At this point I think this should Jjust be

sufficient for the jury.

THE COURT: I have no problems with that.
MR. VON HERRMANN: I don’t either.
THE COURT: ‘No problem with that.

(Attorneys for both the State aﬁd-the defense agree to the
exhibits which are then sent back to the jufy.)

THE COURT: Now,. I have previously told the jury the video
ig in evidence and if they want to view any part of it, they can.

Alright, sir.

Make sure we. all agree.

Alright. We,all agree what’s in evidence. Let it go.
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Tell the jury - - did you get - - did I send in the verdict
form in with them?

MR. VON HERRMANN: Yes, sir, the verdict form is sitting on

top.

THE COURT: Alright.
'Tell them to begin their deiiberations, please.
" Anything further from the State at this time?

MR. VON HERRMANN: No, sir.

THE COURT: For the defense, Mr. Axelrod, at this time?

MR. AXELROD: Not at this time, Your Honor. - |

THE COURT: Alright. We are in recess subject to the call
of the Court.

Thank you.
THE JURY BEGINS DELIBERATIONS AT 1:05 P.M.

(The Court recesses the trial of this case awaiting the advice
of the jury.

The jury begins deliberations at 1:05 p.m.
JURY QUESTIONS ANb RESPONSE OF THE COURT

The jury presents three dueStions, all of which are handled
off the record byiagreement of the Court and counsel for both the
State-and the defendant.

Jury questions are made Court’s Exhibits 3, 4 and 5.
THE JURY REACHES A VERDICT AT 4:33 P.M.

The jury advises a.verdict is reached at 4:33 p.m., and the

Court thereafter resumes the trial of this case to accept the
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&erdicti)

THE.COURT: Good afternoon. Be seated, please.

I understand that the jury has a verdict. Now, let me tell
everybody within the cpﬁfines of my voice whatever the verdict is
and I have no way of kﬁowing it'would be an emotionél issue for
folks on either side of this issue b;t I would toiefate no‘rémarks,
no outqry.froﬁ anybody, and, ah, want my bailiffs around the

courtroom at the back. If anybody makes any comment untold,

hollers out in anyway, speaks to anybody adversely, arrest them.

Bring them before me. Have somebody at the back door. I want

them stopped. They’re not going-to get out of the courtroom.

I don’t anticipate that happens but I'm not goingwto tolerate
it should it -happen. |

Everybody understand that?

Now if anybody foi any reason can’t handie the verdict, I
suggest that you leave now. I ﬂave no idea_what the verdict is.

Bring the jury in..

And tell them to bring.the aitefnates in.. "’

'(TheAjury returns,tplthe courtroom at 4:36Ap.m.)

VERDICT
A

THE COURT: Mr. Foreman, Have you and your distinguished
jury reached a unanimous verdict?
FOREMAN OF THE JURY: We have, Your Hoso;.
. THE'COURT: If this be the unanimous verdict of all twelve,

please signify by raising your right hand.
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Let the record now reflect that the jury has signified that
the verdict is with unanimity. |
Madame Clerk, accept the verdict and hand it to me.

(The Clerk of Court accepts the verdict and. passes it to he

Court.)
THE COURT: Read the verdict for me, please.

CLERK OF COURT: | Docket #2004-GS-26-2150, State of South

Carolina vs. Wesley Smith, We, the jury, unanimously find the

~defendant guilty of aiding and abetting another person to commit

child abuse or neglect which resulted in the death of a child.-

Signed by the Foreperson of the Jury - William Rowell.

“THE COURT: Alright.

Ladies - - anybody care to look at the verdict form?
MR. VON HERRMANN: The State does not, Your Honor.
‘THE COURT: - Okay.

Mr. Foreman, ladies and gentlemen, let me express to you first
my>sincere thanks for your serving in this most serious of cases.

You know, you didn’t ask to be in the courtroom this week,
and, certainly, you didn’t ask to participate as finders of the
facts in this case.

Having participated, though, you have done your duty under the
law and the_evidence in this case.

I was not entitled to a factual opinion, and I had none.. I
can say now, however, that since the verdict is rendered that the

facts in this case as I understand them applying the facts to the
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law as you did clearly could justify your verdict in this case.

It is inéonceivable to me that’a human being could inflict
upon a four month old baby the enormity of the injuries that that
suffering child endured during the short term of her life. I am
just horrified, and as you listened to the testimony upon the
injurieé'themselves, I suspecf that you felt the same way as I did.

But given the tbtality of the facts in the case, in. my view
fhe law and the evidence supports such avfinding.

I, therefore, dischagge you now with my humble thanks apd
appreciation.

You’ve ‘been an ou%standing jury. I knew from the beginning
when everybody listened very patiently, extremely polite. You
deliberated from 1:00 today until twenty minutes till five. You
asked very appropriately three or four different questions which
were answered with the consent of the attorneys, and that tells me
again that I had twelve folks intent on doiqgﬁtheir~duty and
finding the truth.

You know, I’'ve been on the Bench - - I was a lawyer for
thirty—t&o years and been on the Bench twenty-five, and if there’s
one thing in this world that I've found and that is the jury
systems works.

I concluded many years agé that if I think one way and twelve
good folks think another, chances are I'm wrong, and they are
right, énd I’ve found that to be the truth.

You give me twelve people with no friends to reward, no
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enemies to punish and say, “Y’'all tell me where the truth is.”
Invariably, they’ll find it, and that’s the about our system.
You are now dischérged, and thank yoﬁ so much.

If anybody cares to remain for the sentencing proceeding, you

are welcome to do so.

Mgdame Clerk, I want to make sure that that last inquiry is
brought back so that it can be made a part of the record.

(The jury is released from the trial of this case and for the
week and departs the courtroom at 4:41 p.m.)

THE COURT: The Clerk has these answers toAthese»inquiries
which were Ey consent of the parties, and we’re going to make that
a part of the record, too.

Alright, the“statute requires - - -

MOTIONS AND RULING OF THE COURT

MR. AXELROD:' Your Honor.

THE COURT: Sir?

MR. AXELROD: Prior to your sentencing phase, I'would like to
renew my motions on the record to protect my record.

THE CbURT: o Sure. You’re‘welcoﬁe to do thaﬁ.

MR. AXELROD: Your Honor, Your Honor, I'm going to renew all
of my objections individually.

First, I'm goiné'to ask the Court to take this from the jury
and to grant a new trial that still it was conjectu;e and
speculation that they - - that they could only find for - - there

was no evidence that they could find that Wesley actually did it.
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There was nothing in the record that they could find that.

THE COURT: | Well, ob&iously, I would respectfully disagree
with that. .‘The evidence is absolutely o§erwhelminé if believed
that he at least participated to the harsh punishment given to a
four months old baby.

MR. AXELROD:  Your Honor - - -

'THE COURT: He had to know it was going on. He gad to
know that.

MR; AXELROD: And, . Your Honor, to protect the recprd and,
again, limiting the testimony of Dr. Cross. It was clear that
Wesley has an I.Q. of 70. He has a reéding_level of a third
grader, a math level of a second grader, and to limit that
testimony only - —'to allow that testimony, excuse me, only'if
Wesley testified I think /was damaging and I _think was
inappropriate, and I would ask for a - - -

THE COURT: . Well, that was your position on the reco;d, and
to that position you are protected but I respectfully disagree with
yol that he has a sixth grade education has some béariné on an

issue when he doesn’t even testify and for the record is still

denying that he did it.

Had he testified giving sdme type of excuse as to why he did
that which he would have testified:to, I wduld.have certainly
considered letting you introduce that testimony.

- MR. AXELROD: Yes, sir, Your Honor.

THE COURT': His 70 I.Q. has no bearing on any issue in the
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fact - - in this case when he doesn’t testify and offer somé type
of excuse or mitigation.

MR. AXELROD: Yeé, Your Honor,‘Your Honor.

I want to renew my objection on the qualification of Donna
Warringtoh as an expert concerning the establishment of the 1300
nanograms per milliliter of the blood in Pennsylvania, the National
Medical Services, even though she 1is the technician for the
machine, I don’t she was the one who couid actually come to court
to testify to the effect of that.

THE COURT: The record will reflect that you made that
argument, and I, again, respectfully overrule it.

MR. AXELROD: - Once again, Your Honor, I want to renew my
motion that the chain was not perfected. _Even though Dr. Collins
said that either she or her~colleagué took the blood because she
doesn’t remember. There was no trail, no paper trail of that.
ThereAwas absolutely no knowledge of how the blood got from the
autopsy room to California. |

They said that they think they sent it overnight FedEx buf
there was no papérs( no paper trail. That - - that blood could
have sat for three weeks at MUSC lost in the mail room, and thnat
blood - - maybe the pseudoephedrine - was only 30 grams per
milliliter but by the‘tiﬁe it sat there unrefrigerated it went to
1300, and I_would say based on the lack of - - the lack of control
of that chain that this - - this evidence should have been kicked.

I would renew that objection once again.
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THE COURT: Yes{ sir, I understand, and that’s overruled
once agéin.

MR. AXELROD: Your Honor,-the opinion of Tara Phillips where
Tara Phillips said that she felt as she was the case worker, she
was the investigator, 'she said that she felt that Wesley Smith was
covering up for Charlene and she did not feel - - her opinion was
that she did not feel that Wesley did anything to cause the femur
injury. That wés her opinion, and that opinion.was not alléwed in
to the court even though the Rule 701 would allow a lay witness
person to form an opinion - - -

THE COURT: Wait a-ﬁinute. They allow lay witnesses to
express an opinion if they have expert - - expertise in that area.
She is not a doctor. She aoeén't know what it takes to break a
femur or not break a femur. She’s totally unqualified to make 1it,
and that question was one for the finders of the facts which are
the jury.

MR. AXELROD: And that’s why I thought that opinion that
Wesley was cqvering up for the mother should have been allowed to
go to the jury.

. THE COURT} I understand that.
MR. AXELROD: Yes, sir, Your Honor.
Further, Your Honof, I believe that it was prejudicial and - -

highly prejudicial and not probative to allow the femur in. I

would'rely on the case of State v. Northcut. I believe that when

this gets appealed, I think and I hope that it would come back on
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that. I want to renew that objection.

THE COURT: I think State wv. Fletcher was more the

controlling issue. In my view, State v. Northcut, the issues were
entirely different and was not applicable to the enormous facts in

this case.

In State v. Northcut, of course, there was no agreement that

a prior act had ever occurred to the start with. In this case we
know that there was significant serious abuse of that young baby.

MR. AXELROD: Yes, sir, Your Honor.

But wé don’t know if I do, really.

Your Honor, furthermore, the cﬁange of venue. I stated to
this Court that the jury pool was tainted, was poisoned by numerous
sources, by the newspaper, by the articles,'by the tv and by the

confines of this courtroom, there was no way that when the Court

did the additional yoir dire there was no- way that the entire
seventy—fivé member jury panel heard every single question that the
Court said, every single juror, -and when the jurors said they did
not feel that they could render a fair - - they could be fair and
impartial, when they were dismissed, everyone heard that.

I think that was something that should have been done in
private, and I believe by the mode of questioning of the jurors
further tainted the pool, and I just want to renew that objection.

ATHE COURT: You’re entitled to that, and the record will

speak to my findings on that issue, and I rely on the record .and

the remarks that I made but you’re protected for the record.
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| MR. AXELROb: And, Your Honor, the last one I thiﬂk it is a
little serious one..
| The court is well aware that when.someone is indicted, they’re
indicted to put a defendant on notice of what they’re charged with
so they can know but when a defendant has a lawyer, the.indictment
is to put the lawyer on notice to what to defend.
Now,-ﬁe waé indicated under 16-3-85(A) (1), homicide by child
abuse. The jury came back with a not guilty on that day. That
was what I prepared for. That’s what Wesley prepared for. That

was all we prepared for.

THE COURT: ‘You,dqn’t - - you haven’t read the statute as
I understand it, and we - - we'’ve addressed‘this in volumes here.
.MR. AXELROD: I just - - I just want to protect my record,

and I'm not here to argue with the Court.

THE COURT: The statute says one is guilty of homicide by
child abuse if he commits the principal act or is also guilty of
homicide by child,abu;e if he or she éids and abets.

You were put on notice that he was being tried for homicide by
child abuse.

MR. AXELROD: (A) (1) .

. THE COURT: But the statue says that either one is homicide
by child abuse. |

| iI conclude that you are fully protected on #he record but I
conclude that that statute is applicable in this case and it

expresses the intent of the Legislature.
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wa, your record reflects your position, and it reflectg‘miﬁe,
and if I’'m wrong, the Appellate Court will tell me so.
MR.VAXELROD: And I‘just - - -
THE COURT: Once and a while.they tell me I'm wrong, not
often but occasionally.
MR. AXELROD: Well, I want to put on the record that I think

that with the Court’s logic if it was (A)(l) and we Jjust put

(A) (1), there would be no (A) (2). (A) (2) has added words of

aiding and abetting. So, élearly, it’s not a lesser included

offense. |
THE COURT: Well, as I indicated to you, I'm not so sure

whether it’s lesser included or a sentencing proviso. I'm inclined-
to think it was a sentencing proviso but under either theory it was
submitted to the jury, and the case - - that question, candidly and
in deference to you, has never been decided by the Supreme Court.
Tﬁis gives them the perfect opportunity to tell us.

MR. AXELROD: And, clearly, Dbecause Wesley was found not
guilty of the greater.

THE COURT: No question about that, and he can ﬁever again
be tried of that charge. I mean, clearly.

As to his positions I have respectfully denied. Anything you
want to.comment on on that issue?

MR. VON HERRMANN: - No, sir, nothing from the State.

THE COURT: Alright, sir.

Then, have the defendant come forward.
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(The defendanﬁ stands before the Court.)

THE COURT: Alright, Solicitor, come forward, please.
MR. VON HERRMANN: Yes, sir.
THE COURT: In sentencing a person, this is Section D of

that statute.

In sentencing a person under this section the judge must
consider any aggravating circumstances including but not limited to
a defendant’s past pattern of child abuse or neglect of ‘a child
under the age of eleven.

Let me hear that, and then the statute also seys I'11 near any
mitigating.

You got any other aggravating circumstances.

MR. VON HERRMANN: Your Honor, the State is not presenting
any aggravating cilrcumstances. in this case.

THE COURT: Alright, si;,

What is your mitigating circumstances?

MR. AXELROD:  Your Honor.

THE COURT: Let me read the statute to you.

l“And the judge must consider any mitigating circumstances.
However,'a‘child’s crying does not constitute provocation so as to
be considered a mitigating circumstance.”

MR. AXELROD: Your Honor, my client has sat in jail since
February 15, 2004, four years, two months and a few days. Until he

was convicted today by the jury, found gquilty, the only charge he
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had against him and conviction, he had a simply possession
marijuana. |

He stands before you, and I want to tell the Courﬁ’that he was
found competent to stand trial, and he’s a fine young man. In no

way did he understand some of the things that went on.

He has an I.Q. of 70. Clearly, we had him tested about a

-month ago, a month and a half ago. He had an current I.Q. test

done of 70.>

In the DSS.report they said he had a reading level of a third
grader where the co-defendant Charlene had a reading level of
highschool. He had a mafhematical level of second grade where
Charlene had a mathematical level I believe of eighth or ninth
grade. | |

I say to the Cqﬁrt in mitigation. I know he’s been found
guilty but I don’t believe that Wesley has the capacity to create
the stories. that they ~ -~ that they said he created to say what
they said he did.

~He sat here through this trial, and in talking to the family

we did all the research we could. Not only does he have the mind

of a child - -

THE COURT: No, sir, he doesn’t have the mind bf a child,
now.

MR. AXELROD: - - but he has the heart of a child.

THE COURT: Well, I don’t know about his heart.

MR. AXELROD: And he is a good person.
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THE COURT: Well, I won’t deny that.

MR. AXELROD: And, Your Honor - - -

THE COURT: But you cannot deny, now, we’ve had a Blair
hearing..
MR. AXELROD: Your Honor, we’ve had that, and he’s competent

. [
to stand trial, and I'm not here to say that he isn’t competent to

stand trial but I as his attorney say - - -
THE COURT: I - -1 refuse to accept your statement that he

has the mind of a child.-

MR. AXELROD; I'11 withdraw that statement.

THE COURT: .Alright.

Go ahead.

MR. AXELROD: Fér three yearsyof being his attorney, he’s ben
a fine man. We’vé come - to see him, and he’s always been
responsive to us, cordial. Never had a mean thing to say. Never

had a mean thing to say ever.

Your Honor, I'm askiné you. This statute that we charged
both. The first one was a twenty to life, and we charged the
second one against my wishes which is zero to twenty, and, Your
Honor, 'I'm“aksking the Court. - can’'t chme back. She is gone.
I’ﬁ asking this Court for the mercy. I'm asking this Court to give
Wesley the twelve yeérs. |

'MR. VON HERRMANN: . Anything you want to reply to that;
Solicitor?

MR. VON HERRMANN: Your Honor, the only thing that I would
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comment on is does he héve pending charged of assault on a
correctional employee while he was a J. Reuben Long. Those are
pending charges that have not been resolved. So, I just don’t want
the Court to be misled in that he has had no infractions.

Your Honor, it would be the State’s position because of the
severity of the injuries, the amount of distress caused this child
in her short life that I believe the Court correctly idenﬁified as
a tragic sitﬁation,~we would request the maximum penalty available

under the law.

MR. AXELROD:  Your Honor, Wesley would like to address the
Court.

THE COURT: Yes, sir.

DEFENDANT WESLEY SMITH: I would like to say, Your Honor,

I love my kids, and I done my best that I could for my kids, the

best I know how.

I may not be the best father there is in the world but I know
for a fact that I did not hurt my child.

Even if I'm found guilty today, I came to stand trial to prove
my innocence. Even if twelve jurors say.that I was found guilty,

still, even I say to this day I want to you log this in your

memory. I'm an innocent man, and I’'ve done my best for my
children.
MR. AXELROD: Thank you. Thank you. That’s all, Your Honor.
THE COURT: I have several thoughts.

First, let me say to you that one of the wonderful things
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under our system of justice if an individual cannot afford an

attorney they’re entitled to have one appointed for them.
The State of South Carolina to. ensure and this judge did it

your rights to make sure that you were properly defended in every

aspect, I didn’t give you one lawyer. I gave you three, and I

cannot imagine any three groups giving to you a better defense than

the aggressive defense that Mr. Axelrod and Mr. Taylor and Mr.
Bailey provided to you. It was outstanding in every way but even
the best of lawyers can’t do a lot with bad facts.

Now, in my view, there is no way on God’s green earth that you

could live in that household with a four months old baby, that

child suffer a broken femur, seventeen broken ribs and the
ingestion of the quantity of medicine four times sufficient of an

adult’s dose. There’s just no way that you could be there and be

a part of it and not know about it and not go along with it.

In my view, the jury has been very lenient with you because
any human in ail this testify would never believe that you not know
what was going on. There was no way that you not know.

Now, you may have been protectiné somebody else and in doing
so, you aideé abetted. I would suggest that maybe you didn’t do it
but you had to know what was going on, and to that extent you had
to let that poor baby suffer.

I, again, tell you that had the jury found you guilty under
the A Section, I would have probably given you life imprisonment.

I tell you that because as I said to the jury, -it’s inconceivable
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that any human being could inflict the pain on that poor baby that
you took - - somebody did, and I think thét the jury found that you
were part and parcel of the whole thing.

It is, therefore, the sentence and judgment of this Céurt'that
you be confined for a period of twenty yeérs.

Thank you so nmuch.

This Court is adjournedl

Alright. This Court is in recess. Thank you.

(The Court adjourns the trial of this éase'and adjourns this
term of court for the week.)

- - - END OF TRANSCRIPT - - -
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STATE OF SOUTH CAROLINA )

COUNTY OF HORRY )

I, the undersigned Linda W. McCall, Official Court

Reporter for South Carolina Court Administration, do hereby
certify that the foregoing is a true, accurate and complete
Transcript of Record of all the proceedings had and evidence
introduced in the trial of the captioned case, relative te
appeal, in the Court of General Sessions of HOrry County, South
Carolina. |

I do fuéther certify that I am neither of kin, counsel,
nor interest to any party hereto.

August 18, 2008

Somits 1) TNl

Linda W. McCall

Official Reporter

CERTIFICATE AS TO
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INDICTMENT FOR:
HOMICIDE BY CHILD ABUSE

D ek~

STATE OF SOUTH CAROLINA

~ e

COUNTY OF HORRY

At a Court of “General Sessions, convened on May 27, 2004, the Grand Jurors of Horry County present upon
their oath: : :

HOMICIDE BY CHILD ABUSE
CDR: 2356 16-03-0085(A)(1)

That WESLEY SMITH did in Horry County, on or about Febrﬁary 14, 2004, cause the death of (YT,
a four (4) month old child, while committing child abuse or neglect, and the child's death occurred under
circumstances manifesting an extreme indifference to human life, in violation of Section 16-3-85(A)(1), S. C. Code

of Laws, 1976, @_g_:gggc_iﬁgq. o

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.
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Kathrine H. Hudginé ’ Ml/
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589
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