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Q. Looks like there's a female running.  Who was that again?

A. Ms. Kira Devette.

Q. And she's looking up the stairs?

A. She is.

Q. And this is about minute 16 --- 16:10.

(Video playing)

Q. Somebody's come downstairs from that apartment at 16:23;

who is that?

A. Mr. Ken Lee.

Q. Can you see anything in his hands?

A. Yeah, he's got that --- that object in his right

hand.

Q. And he goes out of frame here about 16:45 or so, correct?

A. Yes, sir.

(Video playing)

Q. And a female just approached that black car again, is

that --- who is that?

A. That's Ms. Kira Devette.

Q. Looks like she put something in the car?

A. That would be the white shirt that she picked up.

Q. Now who all's in the frame right this minute 18:53?

A. Mr. Travis Lee is in the white shirt and gray

shorts, and Mr. Ken Lee's in the black shirt and black

and red shorts.

Q. And where is Mr. Ken Lee going?

R. 501

A. 501



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Direct exam Balchin

206

A. To the building.

Q. Is he going up the stairs at this point?

A. He is.

Q. At minute 19:10.

(Video playing)

Q. At 19:42, what did the female throw in the trash can?

A. Be a red shirt that she got out from the passenger

side --- the front passenger side of her car.  It

appeared she wiped her arms off and then threw that red

shirt on top of the trash can.

Q. And at 20:01, can you see Mr. Ken Lee coming down the

stairs?

A. Yeah, he comes down the steps and he's going to walk

past this camera, and then past the thing that as we saw

in the previous (unintelligible).

(Video playing)

Q. He's off the screen here at 20:28; is that right?

A. Yes, sir.

Q. Next we'll go to State's 15.

THE COURT:  Which one?

MR. BLACK:  State's 15.  We started at 29:45.

(Video playing)

BY MR. BLACK:

Q. What is this camera of again?

A. The back of the building.

R. 502

A. 502
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Q. Did you receive information from Michael Floyd about some 

folks coming to his apartment at some point a couple days 

prior? 

A. I did. 

Q. Is that why you looked at this camera angle? 

A. It is. 

Q. All right.  

(Video playing) 

Q. All right.  30:22, there's two individuals --- there's 

two individuals right there that came on the screen.  Tell --- 

that's what going on?  

A. Yes, sir.  I can see. 

Q. And what are they wearing? 

A. The one on the right has a orange shirt and blue 

jeans, and the one on the left has a red shirt and red 

(unintelligible). 

Q. Can you tell if anybody's holding anything in this 

photograph or in this still frame? 

A. The individual in the red has an object, it could 

appear to be a stick or a bat.  Something similar behind 

his back.  

(Video playing) 

Q. What's going on here? 

A. The one in the orange shirt is going to the door and 

obviously speaks to Mr. Floyd, which is how we got the 

R. 503

A. 503
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information that this even existed.  And they're asking 

where Mr. Tobias Hughey's at.  

(Video playing) 

Q. And there's not an assault on this video, is there? 

A. No, sir. 

Q. Now, this person right here in the red, were you able to 

identify who this person was? 

A. I was. 

Q. Who is that? 

A. Mr. Ken Lee. 

Q. Do you know about what day this was? 

A. A couple days prior, because I have a lot there to 

see without looking at my notes, I don't know the --- the 

exact date, 3rd or the 4th.  

Q. And at this point the conversation is over and the 

gentleman in the orange is walking away? 

A. That is correct.  

(Video playing) 

Q. Do you --- did you ever identify who was in orange or do 

you know who was in the orange? 

A. I don't believe so. 

Q. I think that's all the videos I have.  

Now, as part of your job as the investigator, in addition 

to looking at the cameras and going through all that, were you 

also tasked with following up with Mr. Hughey? 

R. 504

A. 504
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A. Yes, sir. 

Q. Okay.  And what --- what did you do to follow-up with Mr. 

Hughey? 

A. He was in Greenville Hospital for quite a while.  I 

made two trips up there to speak to him.  

Q. Okay.  And the first time you went and talked to him, do 

you know what date was? 

A. October the 19th, I believe. 

Q. When you first talked to him where was he located? 

A. In a hospital bed. 

Q. Do you know what part of the hospital? 

A. Critical care unit.  I --- I don't know exactly what 

the name of the --- the unit would be. 

Q. And you --- I'm going to show you what's been marked as 

Defendant's Exhibits Number 1 and 2.  Do you recognize those? 

A. I do. 

Q. And what are those? 

A. These are handwritten statements by Mr. Tobias. 

Q. Okay.  And so when you got those statements, what was 

date of that there? 

A. October the 19th, 2020. 

Q. Okay.  And so you didn't go up there any the 19th, so 

that would have been what --- almost two weeks after this? 

A. Yes, sir. 

Q. That was the first time? 

R. 505

A. 505
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A. Yes, sir. 

Q. Who wrote those statements for Mr. Hughey; did you write 

them, or did he write them, or do you know? 

A. No, sir, he --- he wrote his. 

Q. Okay.  Were you able to talk with him at that time? 

A. On the 19th, no.  He had a tube that was in that 

prohibited him from communicating verbally.  I had to 

communicate through written communication. 

Q. So the first time you went was --- you couldn't actually 

talk to him, he was --- he still had a tube in his throat? 

A. Yes, sir.  I mean, I could talk to him, but 

couldn't --- he couldn't --- he couldn't --- he couldn't 

communicate with me except through this paper. 

Q. And you remember that? 

A. Yes, sir. 

Q. Now, the first time you talked to him are both of these 

statements dated --- and I'll show you back one, two.  Are 

they both dated October the 19th? 

A. The top one is dated October the 19th, 2020 and the 

bottom one is dated October the 19th, 2020. 

Q. So did you get two --- two different statements on the 

same day? 

A. I did.  I believe what there --- there was a 

video --- there's --- there's a body camera of this, and 

I believe this was in response to a question that I 

R. 506

A. 506
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asked.  And this was --- tell me what happened.  

Q. Okay.  And he wrote pretty short statements at that 

point? 

A. Yes, sir.  He was --- I mean, like I said, he was 

still hooked up to the --- the tubes and --- and all 

that --- that stuff at that time. 

Q. Okay.  

A. He could write, but, I mean, he could not speak. 

Q. All right.  Did you talk to --- did you talk to any of 

the doctors that day when you were up there? 

A. Not the doctor, I talked to his nurse.  And I asked 

her prior to speaking with him, had he been given any 

kind of medication that would alter his mental status, 

that would prohibit me from asking him any questions.  

Q. Okay.  But you didn't talk to any of the surgeons or 

anybody about anything, just kind of a nurse about medications 

more or less? 

A. That's right.  To see if I was even going to be able 

to ask him any questions.  

Q. Were you --- 

(Simultaneous speaking) 

Q. --- were you aware of any diagnoses that he had had from 

any surgeons or anything like that? 

A. The only thing that --- that we were told is we 

would ask for update as to what his condition would be.  

R. 507

A. 507
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Whether it be critically stable or critically --- or you 

know how they categorize it.  And we were told that he 

was, you know, critically stable.  That was the only 

thing we were told, they wouldn't elaborate anymore.  

Q. Okay.  And then you went back up there, I guess maybe 

another ten days later? 

A. I did.  On the 29th of October.  

Q. 28th of October?  

A. 29th, I believe.  October 27th.  I received a call 

from his mother and at the 28th, the next day, I went up 

there. 

Q. Okay.  The 28th, you got this third statement? 

A. Correct. 

Q. And at that point where was he located in the hospital? 

A. I believe he was in the same area.  I can't --- I 

can't remember.  I mean all of it's bad to me up there 

where he was up, 'cause there's all kind of people 

always --- always around.  It's not a free-for-all that 

you can just go visit somebody in the room.  That's not 

where he was at. 

Q. Okay.  You had to get --- are you saying you basically 

had to get permission to go back there? 

A. Right.  Right. 

Q. Okay.  And again, when you got this last statement, did 

you talk to any of the surgeons or anybody about his medical 

R. 508

A. 508
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condition or diagnosis? 

A. Just his --- his nurse to make sure that he had not 

had any medication that would alter his mental status or 

hits ability to answer questions. 

Q. Okay.  So basically just concerning medication? 

A. That was it. 

Q. And that was a specific question that you asked? 

A. Yes. 

Q. Okay.  Let's go to the next day while you were still 

investigating this.  Were you present for the arrest when Mr. 

Travis Lee was arrested? 

A. I was. 

Q. Where --- and again, do you know about where he was 

arrested at? 

A. Adams Drive. 

Q. Adams Drive.  And you were there? 

A. I was. 

Q. When he was arrested, did you read him his Miranda 

rights? 

A. I did. 

Q. And is that standard procedure that you guys do when you 

arrest somebody? 

A. It is. 

Q. Did --- did he speak with you? 

A. He did. 

R. 509

A. 509
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Q. Did you coerce him in any way to talk to you? 

A. I did not. 

Q. Did you force him to talk to you? 

A. I did not. 

Q. He spoke freely about what was going on? 

A. He did. 

Q. Was he under the influence of any kind of anything that 

you could tell? 

A. Not that it appeared. 

Q. Okay.  He was --- he was coherent when y'all were 

talking? 

A. Yes, sir. 

Q. He didn't --- he didn't give you a problem either out 

there did he? 

A. No, sir. 

Q. When you --- when you talked to him you --- I guess 

investigator Cogdill was out there with you, correct? 

A. Correct. 

Q. Did he have a body camera that was operable? 

A. He did. 

Q. And he had it on at that time? 

A. He did. 

Q. And it recorded the conversation? 

A. It did. 

Q. And it recorded the Miranda rights being given?  

R. 510

A. 510
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A. Yes, sir.  It did. 

Q. And Mr. Travis Lee told you out there on the scene that 

all he did was hold him? 

A. That's correct. 

Q. And that's --- those are the exact words that he used? 

A. Yes, sir. 

Q. Did he demonstrate that to you as well? 

A. He did. 

Q. How did he do that? 

A. He just grabbed my arm as if he was showing me 

exactly what I saw on video. 

Q. And he was just demonstrating it?  He wasn't threatening 

you or anything like that? 

A. No.  He was --- yeah.  He was --- he never give us a 

problem. 

Q. Okay.  But he said all I did was hold him? 

A. Right. 

Q. Now, you went --- after you wrapped up on the scene, you 

went through the house, correct?  

A. We did. 

Q. What --- what were you doing in the house? 

A. We were looking for the clothes, specifically the 

white shirt, you know, from the previous night. 

Q. And y'all took some items from the house and did you take 

some items from car as well? 
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A. I don't think we took anything from the house.  I 

believe we did take a bag from the --- the rear of the 

car. 

Q. And that --- that would have been collected through the 

normal evidentiary process? 

A. That's correct. 

Q. Was any of that stuff sent down to SLED? 

A. It was not. 

Q. And why --- why wasn't it? 

A. Preliminary investigation, we try to collect 

everything we possibly can.  'Cause we don't know whether 

we're going to need it or not.  But after reviewing the 

video, we could see what happened.  We didn't feel the 

need to send the shirt down with --- with blood on it, 

when we can see that there was blood on it.  We know --- 

we know what happened.  We have a video.  So we --- 

(Simultaneous speaking) 

A. --- send anything down.  

Q. Fair enough.  Once you wrapped up at --- at Adams Drive, 

you took Mr. Travis Lee to the Abbeville Police Department; is 

that right? 

A. Correct. 

Q. Did you talk with Mr. Travis Lee again? 

A. I did. 

Q. And did you read him his Miranda rights again? 
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A. I did. 

Q. Same process?  Same procedure? 

A. Yes, sir. 

Q. Did you coerce him or force him to say anything to you? 

A. No, sir, I did not. 

Q. Did he --- did he talk freely to you? 

A. He did. 

Q. Didn't appear to be under the influence of anything? 

A. No, sir. 

Q. And did he tell you basically the same thing? 

A. He did. 

Q. But this time he --- he said that he held Tobias --- he 

used Tobias's name? 

A. Yes. 

Q. And kind of --- basically kind of did the same thing?  

All he did when --- 

A. He didn't --- he didn't grab ahold to my arm at the 

police department, but he indicated the same thing.  All 

he did was hold him. 

Q. All he did was hold Tobias? 

A. Right. 

Q. And he said --- that's what he said? 

A. Yes, sir. 

Q. Did you ever receive any kind of reports about a burglary 

at apartment ? 
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A. Not prior to this incident, no. 

Q. Did you ever receive a report about a burglary after this 

incident? 

A. An actual report?  No.  The night that it happened 

and I spoke with Ms. Cobb, she referred to an incident, 

but it had not been reported. 

Q. Okay.  

MR. BLACK:  I think that's all the questions I have.  

Please answer any questions that Mr. Tinsley and Mr. 

Grose might have.  

THE COURT:  Mr. Tinsley.  

MR. TINSLEY:  Thank you, Your Honor.  

CROSS-EXAMINATION 

BY MR. TINSLEY:  

Q. All right.  Now, you testified about viewing the cameras 

that night.  

A. Yes, sir. 

Q. Were you able to do that through your law enforcement 

connection or did you have to get somebody from The Village to 

help you? 

A. We had access just as we had access to other cameras 

for apartment complexes within the city.  We had access 

to those cameras where we can view them.  You couldn't 

view them live, none of them.  You had to get 

(unintelligible). 
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Q. Okay.  So you could --- you could --- okay.  So you were 

able to see what had happened earlier that night from the law 

enforcement connection? 

A. Yes, sir. 

Q. Okay.  

A. I mean, on our computer at the police department 

that's where we would log on and we could see the videos 

and --- and burn them to a disc from that one.  

Q. Okay.  So you can't view them live, but you can see what 

happened earlier that night? 

A. That is correct. 

Q. Okay.  And these videos that we looked at, it was --- it 

was daylight when all this took place? 

A. Yes, sir. 

Q. And when you got called out there that evening it was 

night, right? 

A. Yes, sir. 

Q. And you would agree with me that the video of the parking 

lot shows Tobias Hughey walk towards Travis Lee? 

A. They meet up in the middle of the parking lot. 

Q. Yeah, they're each walking towards each other? 

A. Yes, sir. 

Q. Okay.  And they're having a conversation, right? 

A. Yes, sir. 

Q. And there's no --- no signs of any violence or any 
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struggle early on there? 

A. Right. 

Q. Okay.  And you went through numbers of swings on the 

camera angles that you can't tell if any actually make any 

contact with Mr. Hughey on --- on the screen, can you? 

A. Not visibly.  No, you can't.  You can just see it 

being swung --- 

Q. Okay.  

A. --- what it impacts --- 

Q. Okay.  

A. --- couldn't tell you. 

Q. All right.  

A. Just what it appears. 

Q. All right.  And when --- when there's off camera, there's 

four people that are off camera --- or five people actually 

that are off camera, correct? 

A. I don't understand the question.  What do you mean, 

"off camera?"  

Q. Because when they --- when Mr. Hughey and the --- and the 

Lees disappear off camera behind --- behind the building, 

there's two other people that are --- that disappear as well, 

correct? 

A. You talking about when the initial fight starts and 

they go behind the  building?  

Q. Yes.  
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A. Yes, sir, but there's another camera angle that 

captures all of that.  That's just one angle that they 

disappear behind.  The other angle actually captures all 

of it. 

Q. Well, you're saying there's --- wait a minute.  There's a 

camera that --- that captures the entire thing including Mr. 

Hughey and --- and the Lees on there? 

A. Yes, sir.  It's the camera that was on the side of 

the  building. 

Q. Okay.  So nothing happens outside the view of that 

camera? 

A. It does, once he is dragged or drugged behind the 

 building there's not a camera angle that captures 

that or behind the  building.  But when the assault is 

taking place, it's --- that is captured on that  

camera.  

Q. Okay.  

A. They initially go out of the --- the  frame in 

the parking lot. 

Q. Okay.  

A. And then the  angle captures all of that, but no 

camera angle captures when he's pulled behind the  

building, there's not a camera. 

Q. Okay.  And there's a fee --- female, Ms. Devette, you're 

saying she's on camera at all times? 
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A. Nobody's on camera at all times.  Because the whole 

incident disappears behind the  building as --- as we 

watched. 

Q. Okay.  

A. We can't see anything behind there. 

Q. Okay.  So Ms. Devette also disappeared off camera? 

A. Yes, sir. 

Q. And there was another gentleman that --- that disappeared 

off camera, correct? 

A. Yes, sir. 

Q. Do you know who that was? 

A. Yes, sir.  That was Mr. James Smith. 

Q. James Smith.  Okay.  And Ms. Devette and Mr. Smith hadn't 

been charged with anything in connection with this incident? 

A. No, sir.  They had not. 

Q. Okay.  And you say "drug," now, it's not like Mr. 

Hughey's on the ground and Mr. Lee's dragging him like this.  

He's on his feet at all times, correct? 

A. He falls a couple times on the video as they're 

going up that --- 

(Simultaneous speaking) 

Q. Okay.  But he --- he pops back up, right? 

A. Yes, sir.  He does. 

Q. Okay.  There --- showed the video of Ms. Devette in that 

red shirt of the trash can? 
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A. Yes, sir. 

Q. And you recovered that shirt? 

A. Yes, sir, I did. 

Q. Just didn't have evidentiary value? 

A. We didn't --- again, looking at the camera angle, we 

feel that we saw what we needed to see.  We collected it.  

Obviously preliminary, we don't have a second chance to 

collect evidence.  

Q. Uh-huh. 

A. If you see it, you get it. 

Q. Gotcha, but you don't even know whose shirt it is? 

A. We know it come out of the car ---  

Q. Okay.  

A. --- and it was put there.  At that point in time we 

didn't --- we didn't know.  It's an ongoing 

investigation. 

Q. Okay.  Okay.  There wasn't any blood on it? 

A. I --- I don't know. 

Q. Okay.  And you would agree with me that that camera 

doesn't show any blood on my client Travis Lee? 

A. Yeah, I --- I mean I can't see anything on him. 

Q. Okay.  And you recovered his shirt, but it wasn't covered 

in blood or anything? 

A. Correct. 

Q. We saw the --- the night view going in Mr. Floyd's 
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apartment a couple --- couple nights earlier.  Travis Lee is 

not on that camera, correct? 

A. You are correct. 

Q. And when you talked to Mr. Hughey in the hospital on 

October 19th, you talked to him and he communicated via 

handwriting you --- you were comfortable taking a handwritten 

statement from him, right? 

A. Yes, sir. 

Q. Okay.  There were no concerns that --- that --- that he 

wasn't able to give, correct? 

A. Right.  I mean we --- I had done what I believe 

asking the questions of --- about the medicine, him being 

in an altered mental status --- 

Q. Yeah.  

A. --- I believe I had covered it. 

Q. So you were comfortable with --- with doing there.  

And --- and after you Mirandized Travis Lee, he talked to 

you a couple times that day, right? 

A. Yes, sir. 

Q. Despite the fact that he didn't have to? 

A. Right. 

Q. And he admitted to putting his hands on Mr. Hughey on his 

arm --- 

A. Yes, sir. 

Q. --- and that's accurate what the video shows? 
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A. Yes, sir. 

Q. There's nothing showing Travis Lee striking him or 

kicking him? 

A. Correct. 

Q. There's nothing showing Travis Lee holding him down while 

Ken Lee or anybody else hits him, correct? 

A. Yes, sir. 

Q. Now, there were a lot of people out there around The 

Village that evening in the parking lot, correct? 

A. Yes, sir. 

Q. And you --- you testified you weren't getting much 

cooperation from anybody? 

A. Right. 

Q. Not a single one of those people called 911? 

A. Right. 

Q. Nobody took Mr. Hughey to the hospital or anything? 

A. No, sir. 

Q. I mean, to the point to where you told another officer on 

the scene that you made a phone call about putting cash money 

on the streets.  How much --- how much cash did y'all put out 

on the streets? 

A. We didn't put any on the streets. 

Q. Then why did you say that? 

A. In the --- in the investigations, when you conduct 

drug operations or you use informants, all that is 
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documented through a system. 

Q. Uh-huh. 

A. And that's just --- that would be referred to as --- 

as lingo among officers that work drugs is when you put 

cash money on the street is there's people that are just 

paid for information, there's people that conduct 

undercover buys.  There's different things that are done 

in which people are compensated that happens on the state 

level all the way through the Federal level.  So that 

lingo is where that's from.  

And people will come forward a lot of times if money 

is offered.  In this instance no money was --- no money 

was --- was paid to anybody. 

Q. Was it offered to anybody? 

A. No, sir.  We had video.  

Q. Okay.  So you --- you thought about putting money on the 

street, but you didn't? 

A. Yes, sir. 

Q. Okay.  There's no --- you weren't in any kind of drug 

operation associated with this case or anything right? 

A. Again it doesn't just apply to drug operations.  

Funds that --- that are seized that are used for --- for 

different specific reasons, can within the law be used 

for those reasons.  If they documented an informant 

through the right process, then you can pay people for 

R. 522

A. 522



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cross-exam Balchin

227

information.  In this instance, that did not happen.  

There was not a documented informant, there was not 

any --- there was not any exchange for any money for 

information from anybody.  

Q. But early on you were --- in the investigation you were 

talking about doing it? 

A. Yes, sir. 

Q. Okay.  And there's no history that you're aware of any 

trouble between Mr. Hughey and Travis Lee? 

A. Not that I'm aware of. 

Q. And --- and they --- and they were cordial towards each 

other at the beginning of that interaction? 

A. Yes, sir. 

MR. TINSLEY:  No further questions.  Please answer 

any questions Mr. Grose has.  

THE COURT:  Mr. Grose. 

CROSS-EXAMINATION 

BY MR. GROSE:  

Q. I believe the Solicitor's showed you several statements? 

A. Yes, sir. 

Q. One of these --- one of the statements was what's marked 

as --- I guess that's Defendant's Exhibits Number 1? 

A. Yes, sir. 

Q. And that's your signature on there? 

A. It is. 
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Q. And it's dated 19 October 2020? 

A. Yes, sir. 

Q. All right.  Other than the exhibit sticker, and your 

signature, and the date, Mr. Hughey wrote everything in? 

A. Yes, sir. 

Q. Including the part where he said, I went in the house, 

yes, comma? 

A. Yes. 

Q. Okay.  And on Defendant's Exhibit Number 3, again, that's 

your signature down there? 

A. Yes, sir. 

Q. And looks like you filled out this part, I have read each 

page of the statement consisting of one pages.  And then it 

skips down where the statement was completed at 7:14 p.m. on 

28th day of October 2020? 

A. Yes, sir. 

Q. Okay.  And then there's a signature below that? 

A. That is correct. 

Q. That's Mr. Hughey's signature? 

A. It is. 

Q. You watched him sign that? 

A. Yes, sir. 

Q. All right.  Where it says, I Tobias Hughey --- Tobias 

Hughey is written out there.  Did he write that? 

A. Yes, sir. 
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Q. Then it says investigator D. Balchin Jr., looks like you 

wrote that? 

A. Yes, sir. 

Q. All right.  Says I am 21, Mr. Hughey wrote that? 

A. Yes, sir. 

Q. And  is the address, did he write that? 

A. Yes, sir. 

Q. Number of years, ten years --- he said he can read? 

A. Yes, sir. 

Q. And they had a completed --- put in the 10th grade.  He 

wrote that?  

A. Yes, sir. 

Q. And his --- there's a date of birth there, did he write 

that? 

A. Yes, sir. 

Q. All right.  And then this part it begins, I went looking 

for Ken down through --- until there's a --- where it skips a 

line, did he write that? 

A. Yes, sir.  He did. 

Q. All right.  And then it has a question that's asked, you 

probably wrote that? 

A. I did. 

Q. And then where the answer was did you write that as well, 

or did he write that as well? 

A. No, sir.  He wrote that. 
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Q. He wrote that? 

A. Yes, sir. 

Q. All right.  So there's no doubt in your mind that Mr. 

Hughey signed this statement that's Defendant's Exhibit Number 

3? 

A. That was --- this is a recorded body camera 

statement. 

Q. I understand, but there's no doubt in your mind that he 

signed that statement right there? 

A. Yes, sir.  It wouldn't be on that video. 

Q. And there's no doubt in your mind that he wrote out these 

parts that you identified that he wrote out? 

A. Yes, sir. 

Q. Okay.  And on Defendant's Exibit Number 1, that also was 

recorded on body camera? 

A. Yes, sir. 

Q. And there's no doubt that he wrote everything on that 

page except your signature and the date? 

A. Yes, sir. 

Q. Okay.  Now, I understand that when you first got involved 

in the investigation the first place that you went was the 

landing zone at the Abbeville High School practice field? 

A. Yes, sir. 

Q. All right.  And from there you went The Village? 

A. I did. 
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Q. And after The Village, you went to James Floyd's 

apartment? 

A. Yes, sir. 

Q. All right.  And you interviewed --- you went to several 

places around The Village that night? 

A. Yes, sir. 

Q. And your role was identifying and interviewing witnesses? 

A. Right. 

Q. Okay.  

A. That wasn't my only specific role, but --- 

Q. That --- that's fair, but that was --- that was part of 

your role? 

A. Yes, sir. 

Q. And it was while you were interviewing witnesses that you 

told another officer that you made a call about putting cash 

money on the street? 

A. Yes, sir. 

Q. Okay.  

A. I mean if that's on video then yeah.  

Q. Yeah.  And as I understand it, another part of your role 

was looking at the videos? 

A. Yes, sir. 

Q. And you were able to log in without having anybody's ID 

from the apartment complex to help you? 

A. Yes, sir.  They didn't have a --- an IT department. 
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Q. Okay.  All right.  And it took some time to review the 

videos? 

A. Yes, sir. 

Q. And then the next day you and one of the (unintelligible) 

officers went to where Travis was living; is that right? 

A. No, sir.  I ended up there --- 

Q. Okay.  

A. --- but there were two other guys.  I had been 

working all night and there were two other guys there.  

So I was called over there --- 

(Simultaneous speaking) 

Q. Okay.  You --- 

A. --- but they had --- they had possibly seen Mr. 

Travis Lee. 

Q. All right.  You ended up there and then you interviewed 

Mr. Lee --- Travis Lee at the police department? 

A. Yes, sir. 

Q. Okay.  And you made a couple of trips to the hospital in 

Greenville? 

A. Yes, sir. 

Q. All right.  And of course Ken Lee turned himself in? 

A. He did. 

Q. And after, I guess Mr. Hughey was released from the 

hospital, (unintelligible) May, that kind of wraps up the 

investigation? 
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A. For the most part, yes. 

MR. GROSE:  Okay.  Beg the Court's indulgence for a 

moment.  

Thank you for that pause, but that's all I have at 

this time.  

THE COURT:  Any redirect?  

MR. BLACK:  No, sir, Your Honor.  

THE COURT:  All right.  Sir, thank you.  You can 

step down.  

THE WITNESS:  Thank you.  

THE COURT:  Good luck in the new career. 

THE WITNESS:  Thank you, sir.  

THE COURT:  All right.  You've got one more witness 

--- 

MR. BLACK:  Yes, sir.  

THE COURT:  --- that we can do tonight?  

MR. BLACK:  Ashlye Giles. 

THE COURT:  Shouldn't be too long, right?  

MR. BLACK:  Very --- should be very quick.  

THE COURT:  Very good. 

(Witness sworn)

ASHLYE GILES, HAVING BEEN DULY SWORN, TESTIFIED AS 

FOLLOWS. 

DIRECT EXAMINATION 

BY MR. BLACK: 
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Q. Please state your name for the record, please.  

A. Ashlye Giles. 

Q. And I'm going to hand you what's been marked as State's 

Exhibit 4 just for identification purposes.  

A. Yes, sir. 

Q. And you can refer to that.  Ms. Giles where do you work 

at? 

A. Abbeville County 911. 

Q. How long have you worked there? 

A. 16 years. 

Q. And what is your current title? 

A. 911 director. 

Q. And so you're the director over the whole department? 

A. I am. 

Q. And with that role, what is your --- what is your 

department --- what do you all do? 

A. In our department, we take and dispatch all 

emergency and non-emergency calls for the entire county.  

We dispatch all emergency services for the county 

including law, fire, and EMS.  We document all the calls 

that come into the center and keep all records. 

Q. And did you guys receive a call from October the 6th, 

2020 in reference to --- or regarding a Tobias Hughey needing 

help at  --- ? 

A. Yes, sir. 
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Q. And do y'all keep a --- a CAD report? 

A. We do. 

Q. And what --- tell the jury what a CAD report is.  

A. What a CAD report is --- CAD stands for computer 

automated dispatch.  So whenever a call comes into the 

911 center, we start a call for service in the CAD 

system.  So a CAD report is generated for each and every 

call that we input into that system.  

So that is the report, it contains all the of 

information and times related to that particular call, 

from the start of the call, all of the information for 

the caller, as well as questions and information that we 

input from the caller.  And then all of the times from 

the responders for that particular call as well. 

Q. And this CAD report is kept in the ordinary course of 

business typically? 

A. Yes. 

Q. And does it indicate who ends up making this --- these 

calls? 

A. It does. 

Q. Who made this particular call?

A. Trays --- I'm not sure if I'm pronouncing it 

correctly, but Tyfabria I believe it was.  Let me make 

sure in the documentation.  I believe it was his sister. 

Q. Okay.  And what was the address that the call came from? 

R. 531
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A. It was , Abbeville. 

Q. And what time did the call come in? 

A. At 19:39, so 7:39 p.m. 

Q. 7:39.  And you guys dispatched law enforcement as well as 

EMS? 

A. That's correct. 

Q. What time did law enforcement arrive on scene? 

A. They --- first officer arrived on scene at 19:44, so 

7:44 p.m. 

Q. So it took about five minutes for the first officer --- 

A. Yes. 

Q. --- to get there?  And then what time did EMS medical get 

there? 

A. Medical arrived at 19:48, so approximately four 

minutes later. 

Q. Did you receive any other calls from anybody else in the 

county about this incident? 

A. No.  I believe this was the only call we had 

regarding it. 

Q. Did you --- did you ever receive any calls about this 

time in reference to any burglaries that may or may not have 

existed --- 

A. No, sir. 

Q. --- at --- at apartment , that's  

 apartment complex there? 

R. 532
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A. No, sir. 

Q. Did you search your system? 

A. Yes, sir. 

Q. And --- and you can narrow it down by apartment 

number --- 

A. I can. 

Q. --- addresses and whatnot? 

A. Yes. 

Q. So you never --- you never had any of that? 

A. No, sir. 

Q. And you --- you looked, right? 

A. Yes. 

MR. BLACK:  That's all the questions I have.  Please 

answer any questions from Mr. Tinsley or Mr. Grose may 

have.  

THE COURT:  Any questions gentleman?  

CROSS-EXAMINATION 

BY MR. TINSLEY:  

Q. Solicitor asked you about a call (unintelligible) 

apartment on ? 

A. Uh-huh. 

Q. You don't have any record of that? 

A. No, sir. 

Q. How about Apartment 406 over there? 

A. I can't say for certain.  We searched the 

R. 533
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initial --- or that exact address, as well as I believe 

the apartment complex.  But I can't say 100 percent for 

sure on that one.  

Q. If I hand you --- 

A. Sure. 

Q. --- a CAD --- 

A. Yeah, I can look at it. 

Q. --- for that apartment.  

A. Sure.  Yes, sir.  This is one that we --- we would 

have input into the system, correct. 

Q. What's --- what's date on it?  

A. It is 12/22/2020, December 22, 2020. 

Q. What the apartment unit again? 

A. That would be Unit Number 406.  

Q. Okay.  And who was the caller on that one? 

A. It is Betty Utes (phonetic). 

Q. Okay.  And what was Betty Utes' complaint? 

A. She was requesting law enforcement in reference to 

her shoes being stolen out of her granddaughter's 

apartment. 

Q. Okay.  And what --- who --- who was --- who was she 

complaining about? 

A. I'm not sure if maybe that was her --- her 

apartment, and she was calling about her granddaughter's, 

apartment or --- 
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Q. I'm saying who --- who is she complaining about taking 

the shoes? 

A. It doesn't state or it may later.  I can --- hold 

on.  I'll have to read the whole thing.  Okay.  I see 

Tobias Guillebeaux.  

MR. TINSLEY:  Okay.  Thank you.  No further 

questions.  Please answer any questions Mr. Grose has.  

CROSS-EXAMINATION 

BY MR. GROSE:  

Q. That caller also stated that her granddaughter's cat had 

been killed didn't she?  Very last (unintelligible).  

A. Yes. 

Q. And you're just here today to tell us about the records 

and the time frames of when people were dispatched? 

A. Correct. 

MR. GROSE:  All right.  Thank you.  That's all I 

have.  

THE COURT:  No redirect, Solicitor?  

MR. BLACK:  No redirect.  

THE COURT:  All right.  Ma'am, you can step down.  

Just leave those exhibits, I guess, with the court 

reporter, please.  

All right.  Let --- let me speak to y'all over here 

real quick. 

(Sidebar conference) 
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THE COURT:  Ladies and Gentlemen, what I'm going to 

do, we're done for the evening, thankfully.  And I know 

that a lot has been thrown at you today.  But we are 

perhaps a little bit ahead of schedule now.  

So I want you to have a very pleasant evening, and 

I'm going to ask that you report back tomorrow morning at 

10:00.  And just report to the --- to the Grand Jury room 

out there where y'all were the other day.  

The lawyers --- I --- I've got some stuff at 

9:00 --- 9:00 --- 9:30.  And the lawyers on this case and 

the --- the parties are going to be here at 9:30 in the 

event that we need to address a few housekeeping matters.  

But you report at 10:00, and I --- I --- I hope to 

be able to get you back in here right there at 10:00.  

Okay?  So I don't want to keep you waiting while I'm 

doing other stuff.  That's what I'm --- that's what I'm 

doing here.  All right.  Enjoy your evening, don't talk 

about the case.  See you tomorrow morning at 10:00.  Have 

a great night.  Thank you. 

(PROCEEDINGS CONCLUDED AT 5:15 P.M.)
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     (Jury not present in courtroom)

  THE COURT:  And Mr. Grose did forward some items 

that he wanted to be part of the record in this case.  

One was an incident report concerning the shoes and the 

dead cat which was mentioned yesterday.  And the others 

appear to be e-mail-type discovery links to Dropboxes or 

something to that effect.  Any objection to any of this?  

MR. BROWN:  Mr. Black had sent --- I think there was 

a request obviously during discovery anything in CAD 

reports that were --- that mentioned Tobias Hughey, or in 

this case they ran it and it said Tobias Guillebeaux.  

And that's the CAD from 12/22/2020, that was questioned 

yesterday by the defense.  Came about as Travis 

Guillebeaux and --- 

MR. GROSE:  Your Honor --- Your Honor, I thought the 

question was was whether or not you had an objection.  

They're going into responding to my motion.  And I think 

I should be able to make my motion before they try to 

influence you.  

THE COURT:  I --- I --- you --- you simply asked 

that they be made a part of the record and --- 

MR. GROSE:  Well, I --- 

(Simultaneous speaking) 

MR. GROSE:  --- would say be made part of the record 

in anticipation of making a motion.  

R. 541
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THE COURT:  Huh-uh.  What is the motion then?  

MR. GROSE:  The motion is to exclude what --- 

whatever witnesses they plan on calling this morning with 

regards to the incident that I've asked to be made a 

Court's exhibit.  You'll see that that was sent --- 

incident report was sent to us after 9:00 last night 

after the end of the third day of trial.  

And as you'll recall, you called the lawyers to a 

sidebar to discuss scheduling, at which point The State 

told you that they didn't have anymore witnesses, but 

they wanted to think overnight on whether or not they 

wanted to call another witness.  

I think what they --- what Mr. Black told me this 

morning --- not Black --- what Mr. Brown told me this 

morning was is that they didn't know about this incident 

report.  And that's why I sent you those three discovery 

e-mails that I got in July.  Two of those three relate to 

the CAD report that was done yesterday.  There's also the 

911 call, the recording that they sent us reporting what 

they believe to be a crime.  

And you know, we rely on what's sent to us in 

discovery to be able to formulate a --- a defense.  And 

Mr. Tinsley yesterday asked their witness about a --- a 

CAD report for an incident occurred at --- at --- the --- 

The Village Apartments.  

R. 542
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And then quite frankly, it feels like sandbagging, 

because they clearly knew that this material was out 

there, otherwise they wouldn't have sent it to us in 

July.  They tell you we need to have overnight to get 

another witness.  They're coming in, I think they're 

going to call Laporchia Offley, because they've given 

her --- given us certified copies of her conviction for 

use of a vehicle without permission.  

She's not on any witness list.  And you know, quite 

frankly, I think it's intentional based on how things 

went out yesterday.  This government doesn't have any 

monopoly on circumstantial evidence.  They were caught 

off guard by --- or --- or not off guard, because they 

knew it was coming.  

They didn't like the questions that were asked to 

some of the witnesses yesterday.  They knew that this 

incident report might exist.  They told you we are not 

going to rest because we're going to go out and think 

about what we're going to do.  

Now, it doesn't take a rocket scientist to put that 

together with what they sent us after 9:00 last night, 

that that's what they planned on going to look for when 

they told you that yesterday.  And --- and so that quite 

frankly is sandbagging.  

And, you know, Mr. Tinsley tells me something 
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similar happened to him in his last trial.  You know, 

this is sort of a --- a common occurrence.  And 

Rule 5 --- first of all, this was Brady.  They --- they 

did turn over the Brady that Mr. Hughey was accused of 

this --- this burglary.  It's also Rule 5 is --- is our 

state's mechanism of complying with due process.  Not 

just Brady, but due process, because Rule 5 goes to stuff 

that The State intends to use in their case-in-chief.  

And it goes to material that's necessary to prepare a 

defense.  That could be Brady, or that could be other 

material.  

And --- and sort of in the line of the more things 

change, the more they stay the same, the only real 

substantive case enforcing Rule 5 that I'm aware of 

is --- is State versus Vernon Lawton, which was Greenwood 

case that was decided in 2009.  And that cite is 382 SC 

122 675 SE 2nd 5 --- I'm sorry 454.  And in that case, 

the Solicitor's office had a --- a statement of Mr. 

Lawton that was in --- in the form of a letter that he 

had written to an ex-wife or somebody, a third party.  

And they produced for the first time during Mr. Lawton's 

cross-examination during the defense's case-in-chief.  

And the Court of Appeals in an opinion written by 

then Chief Judge Hearn reversed.  And you know, in --- in 

that case particular prejudice came with regard to the 

R. 544
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decision that Mr. Lawton might have made if he had been 

given that information or it was disclosed that they had 

that information.  

I will tell you, I --- I did not handle that case on 

appeal, but I was at the oral argument and --- and the 

Court of Appeals was concerned about the aspect of Rule 5 

is not really decided in this opinion which has turned 

over the materials that are necessary in order to prepare 

a defense.  And this incident report certainly qualifies 

as that.  And it should be suppressed.  

And they can't get up here and tell you they didn't 

know about it because they sent us the allegation that 

was Mr. Hughey being involved in that break-in as --- as 

part of the Brady obligations. 

THE COURT:  All right.  

(Simultaneous speaking) 

MR. BROWN:  Judge in response --- 

THE COURT:  First things first.  Do you intend to 

call that Laporchia --- 

MR. BROWN:  No, sir, Judge.  We were planning on 

calling Chief Nick Moore.  Basically that report was 

made --- and kind of giving you background, so the 911, 

the CADs 911 went through and did a search for Tobias and 

so pulls up Tobias Hughey, Tobias Guillebeaux and that's 

where that CAD from 12/22/2020 comes into play.  It 
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mentioned Tobias Guillebeaux.  

So after yesterday after Tobias Guillebeaux's been 

charged with --- or been said to have killed a cat, we 

went back and looked.  And the answer for --- that was 

generated does not indicate Tobias Hughey, does not say 

Tobias Guillebeaux on it.  And in essence, the reason 

being is the allegation was investigated but was 

unfounded.  

Also gave what's public record, Laporchia Offley 

sentencing sheet and warrant.  The warrant --- she was 

arrested on October 13, 2020, for use of vehicle without 

permission.  So October 13, 2020, she was in jail up 

until January 7, 2021.  And Judge McIntosh the --- 

actually there was a plea between Mr. Black, and Jane 

Merrill represented Mr. Laporchia Offley.  

She pled guilty on January 7th, so it was 85 days 

she was not in her apartment.  Essentially what we're 

getting at is the cat was not brutally murdered and the 

cat was dead in the apartment because people forgot about 

it.  But again, his name is not in this incident report, 

and so when you do a search on it, it's not there.  

And that's --- that's --- that's in essence, you 

know, we got --- he's being accused of everything about 

killing a cat, so, you know, the cat was locked up in an 

apartment while the owner was in jail.  
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MR. GROSE:  And first of all --- 

(Simultaneous speaking) 

THE COURT:  Well --- let me --- let me --- let 

me --- Nick Moore is on the witness list.  So that takes 

care of the Laporchia Offley issue.  Apparently y'all 

were aware of this incident report, because it was 

brought up --- 

MR. GROSE:  No, we --- 

THE COURT:  --- yesterday.  

MR. GROSE:  We --- we were not aware of this 

incident report.  We were aware of the CAD report that 

was marked as an exhibit yesterday.  

THE COURT:  You --- you mentioned a dead cat, 

though, yesterday in your cross. 

MR. GROSE:  I --- I asked if --- if it mentioned a 

dead cat.  I didn't accuse anybody of killing the cat.  

Y'all made that conclusion based on what you learned 

about Mr. Hughey.  I --- I --- I just asked about if the 

cat was dead.  

THE COURT:  I --- I think Mr. Tinsley, though, did 

ask if Mr. Hughey stole the sneakers or something to that 

effect.  

MR. GROSE:  Well, he --- he was the suspect.  And it 

raises an interesting question as to why --- why they 

were protecting Mr. Hughey, because it was very clear 

R. 547
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that from that CAD report that --- that Tobias 

Guillebeaux or Tobias Hughey was the suspect.  

This was the guy that --- that they were trying to 

use and use his mother in bond hearings to keep these two 

gentleman in jail.  And it --- it --- it smacks of a 

coverup.  And it wasn't unfounded.  There were two pairs 

of shoes that were missing.  So when you read that 

report, it --- it said that some of the shoes were found 

but all but two pairs.  So it --- it wasn't unfounded.  

THE COURT:  I think that their position is that 

there was --- it was unfounded in the sense of okay, 

obviously --- because she was in jail, the cat must have 

starved to death, and it was unfounded in the sense that 

there was insufficient evidence to charge anyone with the 

crime.  Am I getting at what you're getting at?  

MR. BROWN:  Yes, sir.  That they couldn't charge 

Tobias Hughey with that.  There's nothing there to say 

that Tobias Hughey --- 

THE COURT:  I mean, y'all brought it up.  

MR. GROSE:  We --- we --- we brought it up based on 

the information that we were given.  And --- and for them 

to say that they didn't know about this incident report 

when they put up a witness yesterday and said that we can 

search our system based on addresses, they had to search 

for it somehow last night.  
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THE COURT:  But --- but you obviously --- the 

defense obviously knew about allegations of stolen 

sneakers and knew about the --- 

MR. GROSE:  Yes, sir.  And we --- and we prepared 

our defense based on what they provided and represented 

to us whenever they called case in trial, they represent 

they can file with discovery.  They've been giving us 

discovery throughout the week, and we haven't complained 

until now.  

MR. BROWN:  Judge, they --- one thing is they also 

know he wasn't charged because his charges and everything 

he's been charged with after this has been brought to 

light.  So it's --- essentially, the main thing is is 

there was nothing there to charge Tobias Hughey.  And the 

cat was locked in the building because it's owner was in 

jail.  

MR. GROSE:  The --- 

THE COURT:  The --- the implication --- the 

implication is that --- I think your question was that 

along the lines of dead cat as well with the implication 

being that Mr. Hughey may have killed the cat.  

MR. GROSE:  But y'all --- y'all reached that 

conclusion based on the fact that the cat was dead and 

Mr. Hughey was a suspect. 

THE COURT:  Then why did you bring it up, unless you 
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wanted to suggest that Mr. Hughey killed the cat?  

MR. GROSE:  You --- you draw the conclusions that 

you draw, Judge.  And I understand --- I understand why 

you would draw that conclusion based on what you've heard 

about Mr. Hughey's character this week.  The issue though 

is is when I thought they were calling the person who 

they gave as the convictions board that was somebody who 

would maybe have some knowledge about whether or not she 

locked her cat in the house when she went to --- to --- 

to jail.  But I don't think when I look at this report, I 

don't see Chief Moore's name on here as having 

investigated that.  So he wouldn't be testifying about 

anything that he personally observed.  And we would 

have --- if we had known that they were going to do this 

before almost 9:30 last night, we could have gotten Ms. 

Betty --- last name spelled U-B-A-H, here to explain why 

she thought that it was Mr. Hughey that had done it. 

THE COURT:  What is --- what is Mr. Moore going to 

testify to?  

MR. BROWN:  Basically as being the chief of --- that 

he has reviewed this and that there was no charges 

brought, Mr. Tobias Hughey's name is not in the report.  

And give the reason for that is that there's no 

evidentiary --- evidence --- evidence to support an 

arrest or charge, or anything like that, they don't even 
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put a suspect's name in there.  If it's essentially 

unfounded.  

MR. GROSE:  And --- and again, that --- that's not 

anything that --- there's nothing on this report that 

indicates that he made that decision, or he participated 

in that investigation.  The officer's name is on the 

report is Carmen Y-E-R-K-E-S.  

THE COURT:  I will allow you to call Nick Moore to 

explain that Ms. Offley was in jail and that no charges 

were brought for cruelty to animals, because the cat 

likely starved to death because it was forgotten about 

when it was left in the apartment. 

MR. GROSE:  And --- and that would be misleading to 

say that the cat likely starved to death, because on the 

911 call it said that the cat wasn't in the apartment and 

then was in the apartment.  Wasn't in the apartment when 

the --- the lady had last checked. 

THE COURT:  So you're now suggesting that Mr. Hughey 

did in fact, kill the cat, Mr. Grose?  

MR. GROSE:  I --- I'm suggesting that I don't know 

that the cat --- it --- it would be misleading to say 

that the cat starved to death because the lady who 

went --- went to jail locked the cat in the house.  That 

would be misleading to suggest that.  

THE COURT:  The --- the defense doesn't get to have 
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it both ways.  

MR. GROSE:  I'm --- I'm not trying to have it both 

ways.  I consistently all through my career have wanted 

to have discovery before trial.  And as I've said, the 

more things change, the more things they stay the same.  

I mean they --- earlier this week, they --- they 

presented us with other incident reports of things that 

happened The Village Apartments.  And we're in trial 

and --- and don't really have an opportunity to go out 

and investigate what --- what role Mr. Hughey might or 

might not have had in --- in some of that.  I hadn't even 

had a chance to really look at those incident reports 

because I've been in here in trial.  The time to have 

done discovery is before trial.  

THE COURT:  Mr. Tinsley brought this incident up --- 

Mr. Tinsley.  

MR. TINSLEY:  Judge, what --- what he's saying is 

true.  It is certainly misleading because the lady said 

she was there a month earlier shoes were there, the cat 

wasn't there, now shoes are gone and the cat's in there 

dead.  I mean, I --- that --- so to say that the cat was 

just left alone in there while this girl was in jail, 

there's just --- there's nothing to support that.  

THE COURT:  There's already been unobjected to 

testimony that Mr. Hughey has a reputation of being a 
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thief.  Okay?  Mr. Tinsley brought up a specific incident 

yesterday of bad acts which are not subject to a 

conviction.  And from a review of the incident report, 

the person who stole the shoes is unknown.  

I appreciate your position, Mr. Grose, I appreciate 

your position Mr. Tinsley, but Mr. Moore is listed as a 

witness, y'all were aware of this incident report.  If 

Mr. Hughey was a suspect or you have discovery to that 

effect, you can certainly cross-examine Mr. Moore about 

the fact that maybe he was a suspect, but he was never 

charged because they felt like there was insufficient 

evidence.  

MR. GROSE:  Well, he --- he doesn't know that.  

He --- he --- he only --- he --- he doesn't have any 

personal knowledge of the investigation.  He can --- he 

can say that Mr. Hughey wasn't charged over objection.  

He can say Mr. Hughey wasn't charged with burglary, with 

larceny, or with cruelty to animals, but unless he 

participated in the investigation, he can't say why that 

charge wasn't brought.  

THE COURT:  How do you plan to throw that needle, 

Solicitor?  

MR. BROWN:  Judge I'm just going to --- main thing 

is was an investigation done?  Was an officer sent out 

there?  Were any charges brought about for Tobias Hughey 
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for burglary, larceny, or cruelty to animals?  

THE COURT:  Basically just asking him based upon 

your review of the records were any charges ever brought. 

MR. BROWN:  Yes, sir.  And then also --- 

THE COURT:  Was the report --- was the report made?  

Was an officer dispatched?  Were --- were any charges 

made?  

MR. BROWN:  Yes, sir.  And then also ask him was 

Laporchia Offley, did she live there, was that her 

documented residence?  Was she arrested on 10/13/2020 and 

ultimately released from --- from jail on 1/7/2021?  

THE COURT:  Being the chief of police, that would be 

information within the knowledge of Mr. Moore, and he 

would be familiar with what their procedures are for 

making arrests and charging people should there be 

sufficient evidence.  Mr. Tinsley.  

MR. TINSLEY:  Judge, I was just going to say you 

commented, we knew the incident report existed.  We knew 

it at 9:25 last night.  That CAD report says low 

priority, it didn't produce anything showing they looked 

into it.  So I just figured nothing ever happened.  I 

didn't know that Abbeville police looked into it.  And, 

you know, they --- 

(Simultaneous speaking) 

THE COURT:  Well, there --- there was a call and 
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someone's dispatched.  

(Simultaneous speaking) 

THE COURT:  And you knew enough about the shoes.  I 

mean, how did you know about the shoes?  

MR. TINSLEY:  Because it was in the CAD report.  And 

the incident report had --- and the 911 call which we 

have the --- the audio of and the incident report, the 

CAD lists her Betty Utes in this incident report 

apparently her name's Betty Ubah.  So we didn't know this 

thing existed.  

THE COURT:  The CAD report reflects what?  That 

somebody called 911 about stolen shoes?  

MR. BROWN:  The grandmother apparently.  That's what 

was introduced yesterday, or was brought up that the 

grandmother, Laporchia Offley, called about some stolen 

shoes and a cat was dead in the apartment is what --- 

what was brought out yesterday from the defense.  

And again, the incident report, officers went out 

there.  The incident report does not have Tobias 

Guillebeaux or Tobias Hughey's name in there.  They did 

look at it and found that the doors were locked, windows 

were up, and cat was dead on the floor.  

THE COURT:  Okay.  And why did that CAD report get 

provided to the defense?  

MR. BROWN:  Because they asked for anything that had 
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Tobias Hughey's name in it, or I guess Tobias, because it 

was Guillebeaux and Hughey.  

MR. BLACK:  They asked me for a --- I guess to run a 

search in the CAD for anything regarding Tobias Hughey, 

so we requested dispatch and we received --- we sent --- 

we sent to them.  

THE COURT:  Okay.  Then how did Tobias Hughey --- 

(Simultaneous speaking) 

THE COURT:  Hold --- hold --- let me --- please let 

me clarify in my mind how all this came about, please.  

How did --- how --- how did Tobias Hughey 

Guillebeaux's name get attached to that CAD report then 

if --- 

MR. BLACK:  The caller said something along the 

lines of --- and don't quote me on this --- it was 

probably Tobias Hughey or Guillebeaux.  

THE COURT:  Okay.  

MR. BLACK:  They say Tobias Guillebeaux.  

THE COURT:  Okay.  

MR. BLACK:  At the very end of the call.  So when we 

asked 911 based on their request to get it, they provided 

us the call in the CAD and we just forwarded it to them.  

THE COURT:  Okay.  But clearly this was not --- I 

guess this was not something that was on your radar then 

because it just --- it was a whole --- big old dump of 
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anything with Guillebeaux or Hughey?  

MR. BLACK:  Yes, sir.  But that was the only one, 

but we did get it provided at their request.  

THE COURT:  All right.  

MR. GROSE:  I --- I don't recall making that 

request.  I just recall getting the e-mails.  Maybe I 

did, but I --- I don't think Mr. Tinsley recalls that.  I 

think, you know, they should have done their due 

diligence and --- and looked for this anyway.  

MR. BLACK:  I wouldn't have done it unless they 

asked.  I don't remember if it was Mr. Grose or Mr. 

Tinsley.  I'm not blaming one of them.  But I do remember 

getting and immediately asking for it because that's 

typically what I do. 

THE COURT:  All right.  He can testify.  

MR. BLACK:  And Judge, I did want to put one more 

thing on the record.  I think there was a accusation that 

we provided incident reports.  On Wednesday morning I 

sent a e-mail to Mr. Grose and Mr. Tinsley that provided 

other additional CADs.  So they were not incident 

reports, but they were CADs.  And they were in reference 

to reports made by Travis Lee about certain --- if he had 

made any reports of vandalism around that time or in 

2020.  

And one of CADs was from January 27, 2020, and the 
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other one was from June the 30th, 2020.  I did send that 

to them, but it was never brought up.  Any kind of 

questioning when we talked to the --- to the dispatchers.  

I --- I wanted to make sure that the record was clear as 

to we didn't see any additional incident reports.  There 

was the two CADs and they were never brought up.  

THE COURT:  Okay.  Thank you.  All right.  I'll make 

the e-mail chain with the incident report dated 

December 22, 2020 --- I'll make that e-mail chain, I 

think we're up to Court's 10.  

MR. GROSE:  Does that include the discovery e-mails?  

THE COURT:  That's going to be Court's 11.  

MR. GROSE:  Okay.  Thank you. 

(Court's Exhibit 10 marked)

THE COURT:  Court's 10 will be the e-mail with the 

attached incident report.  And then Court's 10 --- or 

sorry, 11 --- correction, Court's 11, will be series of 

e-mails with the links to the discovery Dropboxes, 

whatever it is.

(Court's Exhibit 11 marked) 

THE COURT:  All right.  I assume that the jury is 

here.  Before we get the jury, has --- has the defense 

made a decision as to whether they're going to present a 

defense, Mr. Tinsley?  Just curious.  

MR. TINSLEY:  As it sits right now, I'm --- I don't 
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think my client is inclined to testify.  So with that 

being said, we're not going to produce a --- a case in 

chief unless that changes in the next little while.  

THE COURT:  Gotcha.  

MR. GROSE:  Well, and --- and depending upon what 

happens with the chief, I'm going to have to consider it 

at that point.  Because we may, you know, we may need to 

reply to that.  

THE COURT:  Fine.  And --- and that's fine.  I'm --- 

I'm just trying to keep the train on the tracks and 

keeping it running on time.  And if it was necessary for 

me to have a colloquy with your clients about their right 

to testify, I was going to go ahead and do that if the 

decision had been made for them not to testify.  So I 

guess we'll just go ahead with the jury and have to do 

that later. 

MR. GROSE:  Well, I can tell you unless something 

changes, Ken Lee is not going to testify.  That doesn't 

mean --- 

THE COURT:  Okay.  

MR. GROSE:  --- I've still got --- I've got to see 

how this --- 

THE COURT:  Okay.  

MR. GROSE:  --- this develops.  It may be benign, 

but --- but we may be asking you for time to --- to --- 
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to go get a witness.  We just got to see.  

THE COURT:  I understand that.  And we'll address 

the collateral nature of that potentially at a later 

point in time.  

Gentleman, Misters Lee, I --- I need to just to 

briefly review with you, I'm --- I'm hearing and I'm 

going to refer to y'all by your first names just so that 

the record's clear.  It doesn't mean any sort of 

disrespect or anything.  

But Travis, your --- your attorney is telling me 

that you don't anticipate testifying.  You don't 

anticipate presenting a defense.  

And Kendrick, your --- your lawyer's telling me that 

there might be some defense after The State rests.  He's 

not quite sure.  He wants to see what Chief Moore says on 

direct.  But nonetheless, he anticipates that you will 

not be testifying; is --- is that correct, Travis?  

MR. T. LEE:  Yes, sir.  

THE COURT:  And is that correct, Kendrick?  

MR. K. LEE:  (No audible response). 

THE COURT:  All right.  And obviously, gentleman, 

you understand that you --- you have the right to testify 

if you wanted to.  And at the same time, you have the 

right to assert your 5th Amendment rights, which means 

that nobody can compel you to be a witness in any case 
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where you are a criminal defendant.  

And in this case thus far, obviously, gentleman, 

your attorneys have not introduced any evidence.  And one 

of the reasons that may have taken place, or one of the 

reasons they may not have introduced any evidence is they 

want the last argument, which is generally considered a 

rather valuable thing in a criminal trial.  Okay?  A 

chance to have your last word.  So that may be one of 

reasons that they don't anticipate presenting a defense.  

If --- if you were to testify, of course you'd have 

to answer any relevant questions put to you.  And you 

could potentially be impeached with --- with prior 

crimes.  We haven't even discussed that possibility yet.  

But whether or not you testify, you understand 

that's --- that's your decision to make, it's not your 

lawyer's decision.  Certainly you should follow their 

advice, because they're trained in this kind of a thing.  

But whether or not you testify is totally up to you.  

So Mr. Travis, are --- I'm hearing that it's your 

decision not to testify; am I correct in that?  

MR. T. LEE:  Yes, sir.  

THE COURT:  And same to you Mr. Kendrick?  

MR. K. LEE:  (No audible response).  

THE COURT:  All right.  Gentleman, thank you very 

much.  Y'all can have a seat.  
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MR. GROSE:  Judge, if I may --- 

THE COURT:  Yes, sir. 

MR. GROSE:  --- put --- put on the record just one 

thing you said about impeachment.  I just want the record 

to be clear.  I don't think Travis Lee can be impeached 

with any of his prior crimes should he take the stand. 

THE COURT:  I understand.  I understand your 

position.  And that may very well be the case.  But I 

don't see any reason to go there if they're not going to 

testify.  

MR. GROSE:  I understand.  I just want to make sure 

that he didn't --- didn't think that that was out there.  

THE COURT:  Okay.  You understand that all that, Mr. 

Travis?  

MR. T. LEE:  Yes, sir.  

THE COURT:  All right.  Good enough.  Let's have the 

jury, please.  

MR. GROSE:  Just note our objection to this witness 

being called since there's been a break --- 

THE COURT:  Sure. 

MR. GROSE:  --- when we made that motion and --- 

and --- and now.  

THE COURT:  Certainly.  Objection is noted. 

(Jury enters courtroom) 

THE COURT:  And y'all can come on down here.  Come 
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on down and have a seat.  

All right.  The record will reflect all jurors are 

back and seated.  

Ladies and Gentlemen of the jury, thank you for 

being here and thank you for being on time.  

We have an additional witness for The State.  So 

Solicitor, call your witness, please.  

MR. BROWN:  Thank you, Judge.  The State calls Chief 

Nick Moore.  

THE COURT:  Of course this witness is being called 

subject to all prior objections and rules of the Court. 

(Witness sworn) 

CHIEF NICK MOORE, HAVING BEEN DULY SWORN, TESTIFIED AS 

FOLLOWS. 

DIRECT EXAMINATION 

BY MR. BROWN:  

Q. Good morning.  Please state your name.  

A. Nicholas Moore.  

Q. And where are you working? 

A. City of Abbeville Police Department. 

Q. And is your position? 

A. Chief of police. 

Q. How long have you been the chief of police? 

A. Six months. 

Q. And before that what was your role? 
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A. Assistant chief of police. 

Q. And in 2020, were you working in Abbeville City Police 

Department? 

A. Yes, sir. 

Q. And as part of a chief, are you supervising officers? 

A. Yes, sir. 

Q. Manage the Abbeville Police Department? 

A. Yes, sir. 

Q. Okay.  I want to take you back --- there was a CAD report 

mentioned yesterday, 12/22/2020 about a potential larceny of 

some shoes, and a cat that had died at an apartment complex.  

  Apartment .  Have you had a chance to 

review an incident report on that? 

A. Yes, sir. 

Q. Whose apartment did that --- who --- who --- who lived in 

that apartment? 

A. The report stated Laporchia Offley. 

Q. Okay.  Now, I want to show you --- 

MR. BROWN:  Your Honor, may we approach?  

THE COURT:  Please proceed Mr. Brown.  

MR. BLACK:  Thank you.  

BY MR. BROWN:  

Q. Now Chief Moore, Laporchia Offley, she was arrested for 

use --- unlawful use of a vehicle, correct?  October 13, 2020? 

A. Correct. 
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Q. And she went to the Abbeville County Detention Center; is 

that right? 

A. Yes, sir. 

Q. She then pled guilty on January 7th of 2021; is that 

right? 

A. As far as I know.  I --- I can't swear to in that 

exact date. 

Q. Let me just refresh your memory.  On that sheet, what's 

that date?  

A. 1/7/2021. 

Q. 1/7/2021?  And she got credit for 85 days in the 

detention center? 

A. Yes. 

Q. Now, it was brought --- brought out yesterday that there 

was a --- a 911 call or a CAD report for December 22, 2020, 

for somebody alleging that Tobias Guillebeaux had stolen some 

shoes, and a cat was involved; is that correct? 

A. That's correct. 

Q. Did officer --- was an officer dispatched that day? 

A. Yes, there were. 

Q. And did a follow-up investigation? 

A. Yes. 

Q. And was Tobias Hughey --- Tobias Guillebeaux, was he ever 

charged with anything from that? 

A. No, he was not. 
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Q. Was he ever charged with cruelty to animals? 

A. No, he was not. 

Q. Larceny? 

A. No, he was not. 

Q. Burglary?  In the incident report is Mr. Hughey's name 

even listed on that incident report? 

A. No, it is not. 

Q. What's the --- why --- is there a protocol in your office 

why the name's not put on that? 

A. Yes, sir.  If there's --- 

(Simultaneous speaking) 

MR. GROSE:  This --- this was part of what I think 

was limited. 

THE COURT:  Okay.  Rephrase your question.  

BY MR. BROWN:  

Q. When is a name placed in an incident report --- a 

suspect's name? 

A. When you have evidence that they are a true suspect.  

MR. GROSE:  Your Honor, I move to strike.  You --- 

you instructed them not to ask that question.  That's --- 

that's outside of his personal knowledge.  

THE COURT:  Overruled.  That's general policy of 

their --- I'm taking that as general policy of their 

department.  

BY MR. BROWN:  
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Q. Tobias Hughey's name is not in the report? 

A. No, it is not. 

Q. And also in the report, was the apartment secured, locked 

up according to the incident report? 

A. No forced entry to apartment was --- windows and 

doors were locked. 

Q. And the cat was back on the carpet? 

A. Yes, sir.  

Q. Deceased?  

A. Deceased. 

MR. BROWN:  No further questions.  

THE COURT:  Mr. Tinsley.  

CROSS-EXAMINATION 

BY MR. TINSLEY:  

Q. December of 2020, your office was treating Mr. Hughey as 

a victim in the investigation of Travis and Ken Lee, correct? 

A. Yes. 

Q. Okay.  And are you aware these --- these gentleman were 

still in the Abbeville County Jail during that time, correct? 

A. I would assume, but I was not aware of actually 

their where whereabouts on that date. 

Q. Oh.  Okay.  Well, I --- okay.  Now were --- did you --- 

are you aware of the --- the bond hearings to get these 

gentleman out? 

A. Yes, I'm aware of them. 
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Q. Okay.  And your office was working with the Solicitor's 

office and with Mr. Hughey to try to keep them in jail, 

correct? 

A. That part, I have --- I can't answer.  I don't --- I 

don't know.  I'm aware of them, but I'm not --- I don't 

participate in them.  I wasn't present, so I can't tell 

you what --- 

Q. Okay.  Well, your office was --- was --- was in contact 

with Mr. Hughey during this time frame, correct? 

A. The office would have been through the Solicitor's 

office. 

Q. Okay.  And didn't interview him about this incident or 

anything? 

A. Which incident?  

Q. The --- the December incident with the shoes.  

A. To my knowledge, no they didn't know anything. 

Q. And even though no one was charged, two pairs shoes 

were --- were certainly missing per the report? 

A. Per the report.  

MR. TINSLEY:  No further questions.  

THE COURT:  Mr. Grose.  

CROSS-EXAMINATION 

BY MR. GROSE:  

Q. Per the report, I think you just testified that two pairs 

of shoes were missing; is that right? 
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A. It's what the report says. 

Q. And per the report, those shoes had been there a month 

earlier when the caller had been in the apartment? 

A. It's what report says. 

Q. And per the report there --- the officer talked to the 

front office about leaving windows open? 

A. Ask that again?  I'm sorry.  

Q. Per the report, the officer that was dispatched talked to 

the front office to notify them about making sure windows and 

doors were locked after they cleaned? 

A. Correct. 

Q. All right.  And so the fact that there was no forced 

entry doesn't mean that a burglary didn't take place?  You 

don't have to have forced entry for a burglary?  A burglary is 

entering without permission with intent to commit a crime? 

A. Okay. 

Q. You would agree with that? 

A. Yes. 

Q. And if I leave --- or if you leave your door to your 

house unlocked, and I walk in intending to steal your 

television, I'd be guilty of burglary --- 

A. Correct. 

Q. --- even though I didn't force my way in; is that right? 

A. Correct. 

Q. And did you did review the CAD report? 
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A. I did. 

Q. And --- and Mr. Hughey was the person who was identified 

by the complaining witness as a suspect? 

A. That's what they told the dispatch. 

Q. Okay.  And that's what dispatch put in the CAD report? 

A. Correct.  

MR. GROSE:  Thank you.  

THE COURT:  Thank you, sir.  You can step down.  

Solicitor, any additional witnesses?  

MR. BROWN:  No, sir, Your Honor.  The State rests. 

THE COURT:  All right.  Very good.  Ladies and 

Gentlemen, there's a couple of matters of law that I need 

to take up with the attorneys, some motions which need to 

be made, and prior to us proceeding further.  

So if you would adjourn to the jury room from a few 

moments and when we get --- when we get done with that, 

I'll probably let you guys, whoever wants to have a smoke 

break, and we will take from there.  Okay.  Don't discuss 

the case yet, but do adjourn to the jury room, thank you. 

(Jury leaves courtroom) 

THE COURT:  The jury is out.  Of course all prior 

motions are renewed.  All prior objections are renewed by 

all parties.  And same ruling as before on everything 

previous.  

Mr. Tinsley, Mr. Grose, I assume that you gentleman 
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do move for a directed verdict on these cases?  

MR. GROSE:  Yes, Your Honor.  

MR. TINSLEY:  Yes, sir.  

THE COURT:  All right.  Anyone want to be heard on 

that?  Or --- 

MR. TINSLEY:  Yes, Your Honor.  I --- I --- I don't 

think The State has met its burden of producing 

sufficient evidence that anything my client Travis Lee 

did caused great bodily injury to Tobias Hughey.  So on 

that ground I --- I would move for a directed verdict on 

the assault and battery of a high and aggravated nature 

for sure.  

And I would also move on the --- the lesser 

includeds as well.  But in particularly, their evidence 

consists of my client grabbing Tobias Hughey's arm, and 

then kind of --- I don't know if tussling is the right 

word or jerking around.  It's kind of hard from that 

video to say who's --- who's driving that train.  

And that's just not enough to get over directed 

verdict in the light most favorable to the State for 

assault and battery of a high and aggravated nature.  And 

I would --- I would ask that you direct the verdict at 

least on that charge, but I'm asking for it on all 

charges, but particularly on the high and aggravated 

nature, given that The State has not produced evidence 
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that he did anything to cause great bodily injury to Mr. 

Hughey.  Thank you, Your Honor.  

THE COURT:  Thank you.  Mr. Grose, anything?  

MR. GROSE:  Your Honor, I would move for a directed 

verdict based on the fact The State's failed to present 

any direct or any substantial circumstance evidence based 

upon which a reasonable jury could convict.  

THE COURT:  All right.  Appreciate your gentleman's 

position.  

Did you want to be heard on that, Mr. Black?  

MR. BLACK:  No, sir, Your Honor.  I --- Judge, I 

don't think it's necessary. 

THE COURT:  No, I understand.  In --- in --- in this 

case, I think that the testimony of Mr. Hughey as well as 

the testimony of others indicate that there is both 

direct evidence and substantial circumstantial evidence 

which would warrant submitting this case to the jury.  So 

respectfully, the motions are denied.  

Mr. Grose, you anticipate calling --- or presenting 

a case at this point?  

MR. GROSE:  Can I have a moment --- 

THE COURT:  Certainly.  

MR. GROSE:  --- for ---

(Mr. Grose conferring) 

MR. GROSE:  Thank you, Judge.  I --- I did consider 
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recalling a witness, but we've decided not to do that.  

THE COURT:  All right.  Very good.  I assume closing 

will be going in the same order that we've been going 

with The State.  Our closing in full, then Mr. Tinsley, 

then Mr. Grose; is that what y'all decided?  Is that okay 

with y'all?  

MR. TINSLEY:  I'm fine with that Your Honor.  

MR. GROSE:  It --- it --- it is.  And I don't know 

what Mr. Tinsley might need, but I'm going to need time 

to hook up my technology before my closing.  Should ---

THE COURT:  Sure.  You want to --- 

MR. GROSE:  I did this earlier this year, so it 

should go pretty quick.  But --- 

THE COURT:  That's fine.  The jury instructions that 

were e-mailed to y'all last night, did --- aside from 

adding the A and B first that Mr. Grose mentioned, and I 

think --- she's already got that.  Did y'all have any 

other suggestions or --- 

MR. GROSE:  I do.  

THE COURT:  Yes, sir.  

MR. GROSE:  I think --- let me just pull up my 

Westlaw again, but --- taking --- there we go.  While I'm 

doing that, Your Honor, I --- I think that it would be 

helpful if you explained that the concept of lesser 

included and give what has --- has been known as a King 
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charge. 

THE COURT:  I'm sorry?  

MR. GROSE:  A King charge.  Resolving that the 

reasonable doubt --- if --- if they have any doubt 

between the --- the higher and the lesser that they have 

to resolve it in favor of the lesser included.  I'm aware 

of --- this is what I was wanting to point out:  

Brightman versus State of South Carolina, which is a 1999 

case.  336 S.C. 348, 520 SE 2nd 614.  Where they --- the 

Supreme Court of South Carolina ruled that it's not, you 

know, automatic reversal for not giving that instruction 

if the proper reasonable doubt instruction is given.  But 

they did not say that such an instruction would never be 

appropriate if requested.  

And in that --- you know, they refer to the King 

case where that instruction was originally, or --- or one 

of the --- maybe not originally, but in (unintelligible) 

cases it stands for that in a footnote too, they say if a 

jury has a reasonable doubt between the lesser and 

greater offenses, it must resolve that doubt in the 

defendant's favor.  

And so we would ask that that portion of the King 

charge to explain what lesser includeds are and to 

include that instruction.  

THE COURT:  Okay.  Mr. Tinsley, you join in that 
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motion?  

MR. TINSLEY:  I join in that motion, Your Honor.  I 

also would object to the hand of one is hand the hand of 

all.  The State hasn't produced any --- any evidence that 

there was any kind of agreement that these two were in 

any kind of cahoots.  All they've showed is that my 

client was having a conversation with Mr. Hughey, and 

then Ken Lee came up.  My client did grab the arm, but 

that doesn't prove there was any kind of agreement there.  

Also, I would ask for an assault and battery third 

degree charge for my client, Travis Lee.  If a jury 

believes what I said, they have my take on what happened 

that my client grabbed his arm and they --- you know, 

they tussled or whatnot to the back.  If they think he 

was one driving the train and that's all he did, they can 

convict him of simple assault and that's it.  

So I --- I --- I think he is entitled to an assault 

and battery third degree charge.  So I would ask that 

that be included in for Travis Lee.  

MR. GROSE:  And I --- actually, I would think that 

they're both entitled to that because the General 

Assembly specifically stated that third degree assault 

and battery is a lesser included of the other three that 

you're charging.  

THE COURT:  And Mr. Grose, you also join in Mr. 
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Tinsley's objection to hand of one, hand of all?  

MR. GROSE:  I --- I do.  

THE COURT:  All right.  Mr. Brown.  

MR. BROWN:  Judge, to start, a hand of one, hand of 

all, Eric Phillips actually testified to a question I'd 

asked, did it look like they were working together, 

or --- essentially working together on this?  And he said 

yes.  So that is direct --- he looked at it and saw it 

basically.  And also you can see the circumstances on 

video.  So I believe hand of one, hand of all is 

appropriate and has been testified to.  

As regard to the King charge, I believe it's not 

necessary now, I think that --- that case came about in 

1930 telling a jury to find one guilty of a lesser 

included offense if they have any doubt as to guilt of a 

greater offense.  It's --- it's no longer necessary, 

because of the modern reasonable doubt charge, which 

tells the jury to resolve any doubts in favor of the 

defendant.  That's Brightman verse State from 1999.  It's 

520 S.E.2d 614.  So I don't think the King charges would 

be necessary in this case. 

MR. GROSE:  And just responding to that, Brightman 

was the same case that I cited. 

THE COURT:  Right. 

MR. GROSE:  And it did not say to never give that 
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charge.  And there's times like in the self-defense 

instruction where the jurors are reminded that The State 

has to prove, you know, their case, you know, beyond a 

reasonable doubt.  

THE COURT:  And disprove self-defense beyond a 

reasonable doubt.  

MR. GROSE:  Right.  And --- and --- and so just 

because it might be covered by the reasonable doubt 

charge that you're planning to give, doesn't prohibit it 

for being in another place to make certain that the jury 

fully understands.  I think --- it --- it may be the 

Blurton case, there's maybe the Belcher case, but 

there's --- there's cases that talk about, you know, that 

the --- the jury instructions should be crafted to --- to 

help the --- the jurors to understand the law in the 

particular case that's in front of them.  And that --- 

that's why we request it. 

THE COURT:  All right.  I forgot to ask you, Mr. 

Brown, concerning their request for an A and B third.  

MR. BLACK:  Judge, I don't think anything in the 

case works in A and B third.  I --- we've toiled with A 

and B first as well, with attempt to injure --- you know, 

here we --- we have injuries, so I think we're kind of 

stretching for and A and B first is a lesser, but I think 

I can get more on what --- I understand why you --- when 
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you charge it based off of if the jury's in favor of Mr. 

Travis Lee for whatever reason, says he didn't 

actually --- be that he was attempting to injure in that 

manner that likely could produce death or bodily injury.  

But, again, I --- I don't think there's any --- 

really any evidence of supporting an A and B first, and 

most definitely and A and B third based on the totality 

of the evidence and the injuries to Mr. Tobias Hughey.  

THE COURT:  All right.  I appreciate everyone's 

position.  The Court's going to decline to instruct the 

jury on the A and B third.  This clearly is not an A and 

B third case.  And I appreciate the way that the 

legislature wrote the law.  And certainly under certain 

circumstances if it was warranted, for example, if 

someone were charged with A and B second, and maybe 

the --- there's disputed testimony about the degree of 

injury, or the degree of the assault, or things of that 

nature, then perhaps and A and B third would be 

warranted.  

But under the particular facts of this case, I find 

as a matter of law that A and B third is not a viable 

lesser included of A and B second.  As it relates to the 

King charge, I'm going to decline to instruct that.  I 

think the reasonable doubt charge is sufficient, Mr. 

Grose.  But you raise an interesting question, because 
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both you and I pretty much cut our teeth with the King 

charge being part of the standard instruction of the 

Court.  And then obviously in --- I wasn't quite sure 

when it got --- I won't say disfavored, but when the --- 

I wasn't quite sure when the case came out until you 

reminded me that it was in '99.  

But I --- I do feel that the King charge is 

unnecessary in this particular case in light of the 

reasonable doubt charge as well as the way I've kind of 

created a cascading consideration for the jury between A 

and B first and then A and B second.  But your request is 

certainly noted.  And --- 

MR. GROSE:  Well, I --- I think that that cascading 

way that you do it is why it's needed.  Because you know, 

they have to --- you know, they have to consider the 

charge in the totality.  And if --- if --- if they 

strictly following the cascading approach, then they're 

not considering the charge in those totality.  So --- 

THE COURT:  And I understand your point.  I do 

understand your point.  And I --- I genuinely gave that 

consideration.  In 13 years of doing this, you're the 

first one to request a King charge, and so that's 

what --- that caught me a little bit by surprise and it 

caused me to have to reflect on that a little bit.  

All right.  We'll be at ease for a few moments.  
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When the jury comes out, I'll simply turn to you, Mr. 

Tinsley, and you --- and I'll simply say Mr. Tinsley, and 

you can say the defense rests.  Ditto for you, Mr. Grose.  

And then we'll go straight into closings.  

And --- Solicitor. 

MR. BLACK:  Judge, I might have missed it, but did 

you make a final determination on hand of one, hand of 

all?  

THE COURT:  It's in there.  

MR. BLACK:  Yeah, that's all --- 

THE COURT:  There --- there --- there is --- there 

is some --- there is some direct evidence especially when 

they came to that apartment that night that this was in 

the minds of both individuals.  So I --- I will be 

instructing hand of one, hand of all.  

MR. TINSLEY:  Judge, I would just point out the 

officer said Travis Lee wasn't on the video that night.  

THE COURT:  I --- I --- I understand.  But they both 

have been asking about him at different times --- or at 

different times that night, I think was the testimony; am 

I correct?  

MR. BLACK:  I think Mr. Floyd identified Travis Lee 

and I think the officer said he didn't know if that was 

Travis Lee or not. 

MR. TINSLEY:  Oh, no.  He testified that Travis Lee 
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was not on that video, there was no I don't know.  He --- 

his testimony was that he was not on the video.  Balchin.  

I --- I asked him on cross that specific question.  He 

said, I don't know, maybe on direct.  But I asked him the 

specific question on cross, and he said, no, he's not on 

that video.  

MR. GROSE:  What --- and what --- what I understood 

his testimony was is he couldn't identify who that other 

person was.  But he knew it wasn't Travis Lee. 

THE COURT:  That was Balchin on the video, but I 

thought that the --- who was the witness at --- 

MR. BLACK:  Michael --- Michael Shane Floyd said it 

was Travis Lee. 

THE COURT:  Right.  That's what I was thinking is 

that Mr. Floyd and that was the --- 

MR. BLACK:  That's the gentleman --- 

THE COURT:  --- gentleman who was offered a hundred 

bucks or something supposedly, right?  

MR. BLACK:  I think he said that the person that 

offered a hundred dollars was Kendrick Lee, but he 

identified two (unintelligible) coming to his apartment 

that night.  

THE COURT:  Correct.  That's --- that was my 

recollection.  That is --- that's in my mind sufficient 

to warrant a hand of one, hand of all instruction. 
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Okay.  Anything else with the jury instructions?  

Any other problems?  Issues?  No?  No?  No?  Going once, 

going twice.  

MR. GROSE:  We --- can we have a moment?  

THE COURT:  Certainly.  

MR. GROSE:  We're --- we're good.  

THE COURT:  You're good?  All right.  Why don't we 

go ahead and take a break.  I'll let the jury have a 

smoke break.  We'll be at ease for maybe about 

15 minutes.  And you can make sure that you can get your 

thing to work fairly quickly, if that's okay.  You can do 

a dry run on the technology.  

MR. TINSLEY:  Are you going to e-mail out another 

copy of the instructions or --- 

THE COURT:  I don't really think they've changed 

any.  

CLERK:  I added like one sentence.  

THE COURT:  Options for the jury, guilty or not 

guilty of A and B first, but I don't think they've 

changed otherwise.  

(Off the record 10:44 a.m. - 11:12 a.m.) 

(Jury not in courtroom)

THE COURT:  We are back on the record.  Were 

y'all --- my clerk told me y'all were having trouble 

technologically.  Are we --- are we good?  You get it 
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sorted out?  Everybody?  Okay.  

Mr. Grose, you wanted to look at the verdict forms.  

I have them here and I just e-mailed them to you and Mr. 

Tinsley.  

MR. GROSE:  I have it. 

THE COURT:  Okay.  

MR. GROSE:  Thank you.  

THE COURT:  Are we ready for the jury?  

MR. TINSLEY:  Judge, I want to put something on the 

record --- 

THE COURT:  Yes. 

MR. GROSE:  --- as it related to my client 

testifying.  After we got done with that dialogue in 

which you stated he was on that video, which he was not, 

he's --- he wanted to testify to clarify that up since 

the judge is mistaken on these facts.  He was concerned 

about the jury.  But I think he still does not want to 

testify after going out and having a cigarette.  But I 

just want to make very clear on the record about --- 

about this.  

THE COURT:  Mr. Travis, I take no position 

whatsoever as far as what's on the video.  I cannot 

discern if that is you, if that is not you, or anything 

like that.  I was simply going by the testimony of the 

gentleman who apparently was visited by individuals 
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wanting to speak with Mr. Hughey.  Okay?  So that --- I 

am not saying that you were on that video.  That's a 

matter totally for the jury, and I take no position on 

that whatsoever factually.  So does that clarify things, 

sir?  

MR. T. LEE:  Yes, sir. 

THE COURT:  Okay.  If I said that, then I apologize.  

I misspoke.  But obviously, I cannot positively identify 

you as being on that video just because of the nature of 

the video.  Okay?  All right.  We good?  

MR. T. LEE:  Yes, sir.  

THE COURT:  All right.  Very good.  I assume you'll 

close, or Mr. Grose --- 

MR. GROSE:  May --- may I suggest an alternate 

verdict form, just listing the three charges and not 

guilty?  

THE COURT:  What are your thoughts on that?  

MR. GROSE:  That instead of listing them out the way 

that you've done, list assault, assault and battery of a 

high and aggravated nature, assault and battery first 

degree, assault and battery second degree, and not guilty 

as the options.  

THE COURT:  Where they would simply like circle --- 

(Simultaneous speaking) 

MR. GROSE:  Yeah.  The --- the way we always used to 
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do it.  When I say that, I go back to when they wrote it 

on indictments but --- 

THE COURT:  Do you --- do you have a preference, Mr. 

Tinsley?  

MR. TINSLEY:  I don't have any opposition to the way 

Mr. Grose is requesting it. 

THE COURT:  You --- y'all have any position?  

MR. BLACK:  Judge, I think this is pretty 

self-explanatory of how it also tracks how the jury 

charge is.  But (unintelligible) if not guilty go to 

question two.  If --- or guilty you sign there.  And 

that's it.  I mean, I think it's --- it follows along.  

If they found not guilty on one, then you go to two, find 

not guilty on that, go to three.  So I don't --- I don't 

see the issue with it. 

MR. GROSE:  This gets --- gets back to my request 

for the --- the King charge and the concerns I expressed 

earlier.  You may not eliminate my concerns, but you 

would certainly substantially reduce them if you use the 

alternate verdict form I'm suggesting.  

THE COURT:  All right.  I --- I appreciate your 

position.  I --- I don't want to have them inadvertently 

circle a whole bunch of different things.  And I think 

this tracks kind of the jury instruction in a similar 

vein.  I --- I appreciate your position though.  
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And you will be closing for The State, Mr. Black?  

MR. BLACK:  Yes, sir.  

THE COURT:  All right.  Very good.  Let's have the 

jury, please.  And again, I'll turn to you, Mr. Tinsley 

and then you, Mr. Grose.  And y'all can just rest. 

(Jury enters courtroom) 

THE COURT:  All right.  The record will reflect that 

the jury is back and seated.  Ladies and Gentlemen of the 

jury, we're in a position to proceed with this case at 

this point.  So Mr. Tinsley. 

MR. TINSLEY:  Your Honor Travis Lee rests.  

THE COURT:  Mr. Grose.  

MR. GROSE:  Mr. Ken Lee rests.  

THE COURT:  All right.  Very good.  Ladies and 

Gentlemen, we've now reached that portion of the trial 

where you have received all the evidence that you're 

going to have in order to judge this case.  And the towns 

will now have an opportunity to give you their closing 

summation or their closing argument.  And the order that 

we're go in is Mr. Black will close on behalf of The 

State to be followed by Mr. Tinsley, and then Mr. Grose.  

And I will let you know that it's normal for the 

attorneys to reference testimony or evidence that's been 

introduced during the course of the trial.  It's normal 

for them to talk about what witnesses have said or 

R. 586

A. 586



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Closing Mr. Black

50

testified to.  But if at any time, Ladies and Gentlemen, 

what the lawyers say about the evidence differs from what 

your recollection of the evidence is, you of course go 

with your recollection because you are the judges of the 

facts, not me, not the attorneys.  You are the sole 

judges of the facts in this case.  So you would go with 

your recollection of what the facts are even if the 

Solicitors or the defense attorneys were to make 

reference to any of the testimony or the facts.  Okay?  

With that, Mr. Black, you're acknowledged for your 

closing.  

MR. BLACK:  Thank you, Your Honor.  May it please 

the Court.  

THE COURT:  Yes, sir.  

MR. BLACK:  October the 6th of 2020.  Tobias 

Hughey's life changed forever.  It was a normal day.  He 

was where he typically is at one of places that he stays.  

Here in The Village apartment complex here in the City of 

Abbeville.  

He was in the parking lot between some of the 

buildings over there.  And he --- as he was walking in 

the parking lot, he was met by Mr. Travis Lee.  At that 

time point a conversation ensued.  At one point here in 

this conversation, Travis Lee grabbed Tobias Hughey's 

arm.  You've seen video, and the video's been referenced 

R. 587

A. 587



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Closing Mr. Black

51

throughout this trial.  So we're going to watch it again.  

And during this time, you can see other people in 

the apartment complex scurry around and go to the  

building.  

And a few moments later, a gentleman exited the  

building top of the stairs, down at the bottom of the 

 building, carrying what appeared to be some sort of 

wooden stick --- some sort of bat, some --- some kind of 

maybe a table leg.  Something that he was wielding.  And 

you see that gentleman identified the other defendant, 

Kendrick Lee, walk across the parking lot to where Travis 

Lee and Tobias Hughey were standing.  

And what happened next?  The video shows swinging 

over and over again.  Track a couple videos, and you can 

see this is what goes on.  And ultimately, you hear 

testimony as to what happened and who did it to Mr. 

Tobias Hughey.  

His life changed for forever.  You heard medical 

testimony, you heard EMS, you heard doctors, you heard 

the extent of his injuries.  

And now we're here today.  You've been here all 

week.  You came here on Monday for jury selection.  For 

the past two days into this third day, and you've been 

hearing the evidence that's been coming from this witness 

stand from witnesses that have come up here and talked 
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about what they saw, what they heard, what they 

witnessed.  

And now we're here at the end.  We as The State --- 

as the prosecutors, we have the burden to prove the case 

beyond a reasonable doubt.  And that burden is a burden 

that we welcome.  And it's a burden that exists in every 

Criminal Court here in this country.  And when you think 

about that burden, think about being firmly convinced of 

something.  We don't have to prove it beyond all doubt.  

We don't have to prove our case every doubt, all possible 

doubt, every doubt that exists out there.  We have to 

prove it beyond a reasonable doubt.  And beyond a 

reasonable doubt is being firmly convinced of something.  

Are you firmly convinced with the evidence that's 

been presented?  Are you firmly convinced what they're 

saying happened?  And what do we say?  Both Kendrick Lee 

and Travis Lee were both charged with assault and battery 

of a high and aggravated nature.  That's the allegations, 

assault and battery of a high and aggravated nature.  

That's what we have to prove, folks.  And again, we've 

done that through witnesses that have testified, through 

the evidence that's been presented.  

Mr. Wilke's putting up some definitions.  These are 

some definitions that in a few moments once I get done, 

once Mr. Tinsley and Mr. Grose gets done, the judge is 
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going to read to you instructions of the law.  And your 

job is to apply the law to the facts that you've heard, 

and ultimately as the finder of fact make a determination 

of what happened.  

You don't have friends to reward, you don't have any 

enemies to punish.  You're not on our side, you're not on 

their side.  Your job is to determine what happened. 

So what do we have to prove?  Assault and battery of 

a high and aggravated nature.  Person commits the offense 

of assault and battery of a high and aggravated nature if 

the person unlawfully injures another person and great 

bodily injury to another person results.  Or --- this 

"or" right here, the conjunction, the act is accomplished 

by means likely to produce death or great bodily injury.  

That's what they're charged with, and this is what 

we have to prove.  So again, great bodily injury to 

another person results.  Did Tobias Hughey have great 

bodily injury?  Or the act is accomplished by means 

likely to produce death or great bodily injury.  

Now, you may ask yourself what is great bodily 

injury?  Well, there's a definition.  And that 

definition's right here below the assault and battery of 

a high and aggravated, the elements we have to prove.  

Great bodily injury means bodily injury which causes 

substantial risk of death, or, again, notice this "or," 
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another conjunction, not and, or which causes serious 

permanent disfigurement or protracted loss or impairment 

of the function of a bodily member or organ.  

Great bodily injury, again, which causes a 

substantial risk of death, or which causes serious 

permanent disfigurement or protracted loss or impairment 

of the function of a bodily member or organ.  

What was the testimony that came from this witness 

stand?  Tobias Hughey died four times, had to revived 

four times.  His heart --- heart stopped beating.  That 

the brain is an organ, and once those cells were damaged 

from his brain injury, it's not like an arm, it's not 

like skin, it doesn't grow back.  Those cells are gone 

forever.  He has to learn to cope with that injury to his 

brain.  That memory loss, that short-term memory loss 

that he has.  Those cells aren't coming back, the brain 

is an organ.  

So I submit to you that we have proved our case and 

we'll get into more specifics.  That's the definition of 

battery which we call assault and battery of a high and 

aggravated nature.  

And I submit to you when you're back there 

deliberating, once you look at the definition of battery, 

and once you take the facts that have been presented, the 

evidence that has been presented, you stop there.  Don't 
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look any further.  But you're going to get charged with 

some lesser included crimes.  Some lesser included 

offenses, if you will.  And those are assault and battery 

in the first degree, and assault and battery in the 

second degree.  But again, you don't have to go there 

because it stops here with what's been --- with what has 

come out of the witness stand.  

But let's talk about what assault and battery in the 

first degree is.  And again is the definition that Judge 

Addy will read in a few moments.  You find that The 

State's failed to prove either or both defendants guilty 

of (unintelligible) then you may consider whether The 

State has proven the offense of assault and battery in 

the first degree.  

Person commits the offense of assault and battery in 

the first degree, if the person unlawfully offers or 

attempts to injure another person with the present 

ability to do so, and the act is accomplished by means 

likely to produce death or great bodily injury.  

Now, at first blush, you may be saying to yourself, 

well, that sound an awful lot like what we just read just 

a minute ago with --- with assault and battery of a high 

and aggravated nature, but this is completely different.  

Key word here, assault and battery in the first degree if 

a person unlawfully offers --- this word "offer," right 
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here or attempts to injure.  It's different if you're 

offering or attempting the injure --- injure someone 

else.  That doesn't mean you actually have an injury.  

So for example, say I had a --- a --- a bat, or a 

stick, or, you know, anything.  I take this pen over 

here, and trying to stab Mr. Brown with this pen, and I 

swing at him and miss, that would be an assault and 

battery in the first degree because I missed.  He doesn't 

have an injury.  Trying to stab him in the neck to either 

cause death or cause a great bodily injury, I'm 

attempting to do.  I'm offering to do it, but I miss.  

That's what this assault and battery in the first 

degree is all about, offers or attempts to injure another 

person with the present ability to do so.  And the act is 

accomplished by means that will likely produce death or 

great bodily injury.  

It's not that folks.  It's not assault and battery 

in the first degree, because we have an actual injury.  

We have the fact that Mr. Hughey had bleeding on his 

brain, he had (unintelligible).  He died four times.  

They had to revive him four times.  We have an actual 

here.  So it's not assault and battery in the first 

degree.  And again, it --- it talks about what great 

bodily injury is, but that's the exact same definition 

that we just read.  
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So the next one that you'll consider is assault and 

battery in the second degree.  And that's below assault 

and battery in the first degree.  Now, what is assault 

and battery in the second degree?  And again, we submit 

to you that you're not even going to get this far, but 

assault and battery in the second degree is a person 

commits the offense of assault and battery in the second 

degree if a person unlawfully injures another person or 

offers or attempts to injure another person with the 

present ability to do so and moderate bodily injury to 

another person results or moderate bodily to another 

person could have resulted.  

So you've heard a little bit about great bodily 

injury and you've heard a little bit about moderate 

bodily injury.  And that was Dr. Spoor talked a little 

bit about that if you remember her testimony the other 

day.  So what is moderate bodily injury?  Again, we have 

another definition here that again, Judge Addy will read 

to you moderate bodily injury means physical injury that 

involves prolonged loss of consciousness or that cause us 

temporary or moderate disfigurement, or temporary loss of 

the function of a bodily member or organ, or injury that 

requires medical treatment when the treatment requires 

the use of regional or general anesthesia, or injury that 

results in a fracture or dislocation.  Moderate bodily 
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injury does not include one-time treatments, subsequent 

observations of scratches, cuts abrasions, bruises, 

burns, splinters or any other minor injuries that do not 

ordinarily require extensive medical care.  Moderate 

bodily injury.  

Now, you --- may --- maybe thinking to yourself and 

what you may hear is that Mr. Hughey was unconscious for 

a while, yes, that's true.  He had a fracture to his 

elbow, his arm.  Yeah, well, that's true.  But he also 

had if you remember the testimony, he had bleeding on his 

brain.  He's got a permanent injury to his organ, the 

brain.  Those cells are gone.  They're never coming back.  

That's not temporary, that's permanent, that's forever.  

Dr. Donlan testified never going to be the same.  

He was in the hospital for a month.  He had to be 

revived four times meaning he was dead.  His heart was 

not beating.  Folks, that's great bodily injury.  That's 

where you stop at.  You stop at (unintelligible) assault 

and battery of a high and aggravated nature.  

Now, I also mentioned in my opening, hand of one, 

hand of all, and we didn't get into any definitions at 

that point about what it is.  But I put it in the back of 

your mind because that was something that was going to 

come up.  And the judge is going to instruct you on that.  

Let me pull it up here on the screen for you as 
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well.  And there's some more to the definition, but hand 

of one is kind of a --- kind of self-explanatory.  If a 

crime is committed by two or more people who are 

contacting together in committing the crime, the act of 

one is the act of all.  Person who joins with another to 

commit an unlawful act is criminally responsible for 

everything done by the other person which happens as a 

probable or natural consequence of the acts done in 

carrying out the common plan and purpose.  

For example, if two people can be guilty of killing 

another person when there was only one gun, there's only 

one bullet, and only one of the two fired the shot that 

caused the death.  If two or more people are together, 

acting together, assisting each other in committing the 

offense, the act of one is the act of all.  Or as it is 

sometimes referred to or called the hand of one is the 

hand of all.  

So the argument may be that, well, Mr. Travis Lee, 

he didn't --- he --- he didn't strike any blows.  He 

didn't have the stick.  All he did was --- was hold 

somebody.  

And in fact, you'll remember the testimony he told 

law enforcement about it.  Travis Lee told officer 

Cogdill out there --- out there on the scene.  There was 

video of that.  And you heard testimony that he said the 
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exact same thing when they got back to the police 

department.  All I did was hold Tobias.  

Well, it's just not that simple, folks, because he 

knew what was going on.  He held him so Mr. Kendrick Lee 

could come over and smack him with a stick repeatedly 

over and over and over again.  You're telling me he 

didn't know what was going on?  He had everything to do 

with it.  Everything.  

When he drug him out there behind the  building, 

and according to Tobias Hughey's testimony, started 

hitting with his hand and started kicking him.  So he 

actually participated too, while his buddy had a stick 

that kept repeatedly striking him in the head.  

So that's what the hand of one, hand of all is.  And 

again, y'all may have heard that before.  That's what the 

definition is.  And there'll be some more to that 

definition as well, that Judge Addy will read.  

But Eric Phillips, witness that testified on that 

first day --- the last witness, he also said the same 

thing.  He came out of his apartment at the  building, 

and he said they were working together as well.  

So those are the definitions that --- again, that 

Judge Addy's going to be reading to you.  Now, what's --- 

what's the evidence?  And --- and --- and I've kind of 

been mentioning the evidence as we've been talking about 
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a little bit about the --- the definition and --- and 

what's going on.  Let's --- let's talk about the 

evidence.  Let's talk about what happened.  You heard --- 

you --- you heard testimony from the officers that showed 

up.  You heard that they got called to respond to 

 Road.  And you heard Officer Singleton and 

Officer Crowe get there and immediately assess the 

situation.  And they saw Tobias.  You saw the videos, he 

was unconscious on the couch.  

They immediately called EMT, cleared the --- cleared 

the room to make sure it was safe for EMTs to come in.  

And they did at that point they basically turned over the 

scene to them to let them deal with Mr. Hughey while they 

began their investigation, started collecting 

information, started doing everything that you would 

expect police officers to do doing their job.  

Of course they're talking back and forth and 

eventually they learn that during the course of this 

initial encounter, when it didn't happen here in  

Road, it happened over here at The Village.  It happened 

over here at this apartment complex at   

Street here in Abbeville.  

So of course they tell all the other officers.  They 

tell investigators who weren't working, had to come in 

on --- 'cause they were on call --- to investigate this 
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crime.  So they go over to The Village Apartments that 

day and they begin their investigation.  

And if you remember one of the questions I asked of 

the officers was, you know, did y'all get a --- did y'all 

get a lot of help when y'all got over there?  And the 

answer was, well no, we didn't.  Nobody really wanted to 

help us out.  

So there was even talk about a --- of cash money.  

And you'll hear that.  Maybe they're trying to bribe 

people.  Folks, they're just offering.  Rewards happen 

all the time folks.  They didn't even get to that point 

because thankfully, they had video, right?  

They had video.  And --- and y'all seen the video.  

We're going to watch it again here in a --- in a little 

bit.  They had video.  Of course it took them some time 

to pull that video up.  They had to figure out --- they 

didn't know exactly where it was, so I'm sure they were 

looking at different camera angles, different parts of 

that apartment complex as --- as you remember State's 53, 

the apartment complex is rather --- rather large and 

there's cameras all over this place.  They didn't exactly 

know where it was, so they had to figure out which 

cameras to use.  

So they eventually pulled it up and it did take a 

little bit of time.  And what did they see from those 
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camera angles?  What did they see from those camera 

angles?  Investigator Wilke's pulling this up.  As he's 

pulling these camera angles up, I think it started about 

11:15 is playing now.  

(Video playing) 

MR. BLACK:  This camera angle will show the 

apartment building.  You heard testimony that this is the 

 building, this is the  building, this building 

over here on the right-hand side of the screen is the 

 building.  And this building up here is the  

building.  And this is camera --- camera angle that's at 

the very base of the parking lot.  But there's a fence 

that runs along there that if you remember behind it is 

Adams Drive, a --- a --- a road that kind of loops around 

the back.  

And the testimony from Mr. Hughey --- Mr. Tobias 

Hughey was that it was starting to get dark.  It was 

later in the --- the afternoon --- later in the evening.  

And he was walking across the parking lot.  And at 11:53 

in this video, can you see Mr. Hughey right here at the 

top of this parking lot, right here.  He's walking down 

the parking lot.  

I don't know where he's going, maybe he's going to 

see Mr. Floyd, right?  There's testimony that he and Mr. 

Floyd hung out a good bit.  They played video games, but 
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before he got there, wherever he was going, he runs into 

this gentleman right here.  And who is that gentleman?  

Mr. Travis Lee.  And as you can see there's --- they're 

talking.  I --- there's no audio for this surveillance 

video.  But Mr. Lee's kind of getting close to him and 

Mr. Hughey took a couple steps back, looks like he's 

talking.  And if you remember Mr. Hughey's testimony was, 

well this --- it was kind of an animated conversation.  

And he kept demanding his stuff back.  That's what Mr. 

Hughey testified to.  And then Mr. Hughey at some point 

says that Mr. Travis Lee grabs his arm, right?  And in a 

minute you'll see this.  You see this dog run across the 

parking lot right here.  You got a car coming by.  

(Video playing) 

MR. BLACK:  Mr. Kendrick Lee is about to come from 

the right-hand side as these --- as these two cars pass 

by right here.  Mr. Lee's going to kind of walk right 

past these cars --- Kendrick Lee, that is.  There he is 

right there in the red shorts.  So he's got something in 

his hands, doesn't he?  That's what Mr. Hughey testified.  

He's swinging it.  

At this point Mr. Hughey's being held and he's 

trying --- he's being pulled.  Now Mr. Hughey is trying 

to get away.  And you see a swing right there where Mr. 

Hughey jumps.  And then another attempt at a swing, and 
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now they go off camera just about 13:45 when they go off 

camera.  

Now, in a few minutes watch this here just a second.  

Because a lot of times you heard some testimony --- you 

heard testimony from the witness stand to talk about what 

happened.  Well, you also have communication, right?  

You've got verbal communication.  You've also got 

nonverbal communication, right?  Not everybody that was 

out there testified, right?  Not everybody out there 

testified.  Eric Phillips testified, you heard his 

testimony.  

But whoever this gentleman is right here, he didn't 

testify.  This blue hoodie gentleman right here.  Watch 

this gentleman in the blue hoodie.  Keep your eyes on 

him.  You want to know how bad this was?  Watch this 

right here.  See him do that?  Let's rewind that.  It's 

at 14:30.  Let's watch that again.  See him shrug his 

shoulders like that?  

(Video playing) 

MR. BLACK:  In about 30 seconds he's going to walk 

over here to this white car.  He's going to be able to 

see back this way back behind the  building.  Please 

rewind that, Chris.  All right.  Here we go.  Right here.  

See this?  Do you see that, folks?  You want to know how 

bad it was?  You want to know bad they were beating Mr. 
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Hughey?  Watch his reaction.  Let's watch that again.  

(Video playing) 

MR. BLACK:  This is how bad it is right here.  Watch 

his reaction.  It was that bad.  Maybe that was the blow 

that got him in the head that got him on the right side 

or the left side caused that midline shift and bleeding 

on the brain.  Maybe that was it.  Or maybe it was a 

couple of them.  I don't know.  We can't see it.  But he 

sure did.  And you can tell from his reaction how bad it 

was.  

Now, as tape continues to roll, you've got other 

people out here watching.  He's still watching over 

there.  You see this lady pick up a shirt to try to clean 

up the scene, I guess.  See Travis Lee come back onto the 

camera here.  Not one of these people called 911.  Not 

one of them.  

You see Mr. Kendrick Lee start going back to one --- 

the  building.  He walked right past here heading to 

the  building.  There's been a couple --- couple of 

sports references, right?  There was a --- a reference 

about in a reasonable doubt how, you know, we as a state, 

we can't just take the opening kick-off and get to the 

50-yard line.  We can't take it to the third-yard line or 

take it to the 25-yard line and settle for a field goal, 

we have to take it all the way, right?  Well, no sports 
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reference, and I hate to analyze it or to make an analogy 

about sports, with something like this, but so the tape 

don't lie.  

Talking about football season, and everybody's 

excited about football season.  Talking about coaches 

going back and looking at the tape to see how well that 

player's actually playing.  Tape don't lie.  If we watch 

this next video that shows more of the assault just from 

a different angle, you can see the amount of swings that 

Mr. Kendrick Lee has taken.  This video starts about 

11:30.  

(Video playing) 

MR. BLACK:  We see from this angle this camera's 

from the  building at the point back with the  

building.  Again, you see Mr. Travis Lee walking across 

the parking lot, and you see Mr. Tobias Hughey come in 

the frame here at 12:12 and then, again, begin their 

conversation.  

You see this lady running off of the screen down 

here at the top left corner.  From the other videos that 

you've seen, you know she's going to get Mr. Kendrick 

Lee.  And Mr. Kendrick Lee is about to come out from the 

side over here.  Again, carrying the stick.  You see him, 

he's got his arms right here.  At 12:50, he's got his 

arms.  Travis Lee's got Tobias in arms.  Can't get away.  
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You see him move his arm trying to get away?  At 13:15, 

here he goes.  See him trying to get away.  

(Video playing) 

MR. BLACK:  They go off screen here at 13:50.  And 

then 13:50 is the --- let's pause it right here at 13:58.  

See this gentleman right here?  See this guy right here?  

That's Eric Phillips.  Now, let me talk about Eric 

Phillips for just a moment.  Eric Phillips, when law 

enforcement showed up to his --- to his house that night, 

what did he tell Investigator Balchin?  And what did he 

testify to on the stand?  He said, I told him I didn't 

see anything, I was in my apartment --- I was in my 

apartment.  I heard a loud noise, but I didn't see 

anything.  When did he tell you that?  When he testified.  

That was a lie.  He came out and he was standing right 

there.  And you can clearly see it, because he lives at 

this apartment.  And that's the end of a tank top right 

there, the same clothes he was wearing that night when 

Investigator Balchin went and talked to him.  And he's 

standing there the whole time watching.  

Now, Mr. Phillips --- Eric Phillips, didn't have a 

record.  He doesn't have any pending charges.  A lot of 

the witnesses that testified for The State, you heard 

about pending charges that they have or past criminal 

record, which is fair.  It is what it is.  He doesn't 
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have --- he doesn't have any of that.  He also lived up 

there and he told you that he lied.  He lied that day 

about knowing what was going on.  And why did he lie?  He 

lied because he said he didn't want to get involved.  

What else did he tell you?  He told you once this 

whole thing got done, that Tobias Hughey came up and 

asked for help and he turned him away.  Turned him away, 

the guy that had just gotten his brain bashed and his 

head bashed in.  The guy that had just gotten beaten 

with --- within an inch of his life.  And he turned him 

away.  And he came up here and he said he turned him 

away.  What reason does he have to make up any kind of 

story other than what he testified to?  

Judge Addy said that, you know, what you see in 

court is not like what you see on TV.  You never have 

that Matlock moment.  You know, typically, we know what 

people are going to say.  He never told anybody what he 

saw.  

MR. GROSE:  Objection.  That's not in evidence.  

THE COURT:  All right.  Ladies and Gentlemen, you'll 

recall the testimony based upon how you recall the 

testimony being presented.  Again, none of this --- none 

of what Mr. Black says as it relates to the facts, if it 

differs from your recollection, you got to go with your 

recollection.  Okay?  
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Please continue.  

MR. BLACK:  And Judge Addy's completely correct.  If 

I say something that's incorrect, my --- what I say is 

not evidence.  What these witnesses say is evidence.  And 

the same is true for Mr. Tinsley.  What Mr. Tinsley says 

is not evidence.  Same thing with Mr. Grose.  What Mr. 

Grose says is not evidence.  The only evidence that you 

have to consider is what these witnesses testify to.  

But Mr. Phillips, going back to Eric Phillips, got 

up here and told you what he saw.  And he told you that 

Travis Lee and Kendrick Lee were involved.  He told you 

that it appeared that they were working together.  That 

Travis was holding him and pulling him behind the 

building.  And that Kendrick had some sort of stick and 

he kept hitting him in the head on all over his body.  

And he's standing right there watching this whole 

thing go down.  They went behind the building at 13:50.  

Let's start the video back.  

(Video playing) 

MR. BLACK:  See how long it takes for them to come 

around the corner?  All right.  Hold it right there.  

14:55.  It's a little bit of a flash, but 

(unintelligible) top where you see a gentleman right here 

appears to be red shorts.  See another gentleman in white 

reappear on the screen.  About a minute and five seconds.  
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Minute and five seconds behind the  building with 

Tobias Hughey getting pummeled over and over again.  

According to his testimony, and again, he's going in and 

out of consciousness, he thinks about 20 times or so.  A 

minute.  Not including the swings that take place 

starting here in the parking lot working his way between 

the  building --- the  building and the  

building.  

But a minute and five seconds, they're completely 

disappeared from camera.  What happens next?  The video 

starts, Mr. Travis Lee comes back around.  And look at 

Mr. Phillips, Eric Phillips.  Looks like he's going into 

his apartment.  There's somebody stumbling around right 

here, that's Mr. Tobias Hughey.  Goes up to his door.  

There he goes.  He's turned away.  And he starts going 

behind the  building.  Just like Mr. Phillips told you 

he did.  Turned him away.  Again you can tell Mr. 

Phillips didn't want to be up here.  He didn't want to 

get involved.  He came up here.  Kendrick Lee, Travis Lee 

working together repeatedly hitting Tobias Hughey all 

over his body.  

We go to this next video, starting about the 

15-minute mark.  This captures the back of the  

building.  

(Video playing) 
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MR. BLACK:  I believe that is State's 10.  At 15:20 

you see Mr. Kendrick Lee with nothing in his hands walk 

past the --- here's the back side of the  building, 

heading back to the  building.  And in a minute, 

15:39 you see Tobias Hughey stumbling.  And you see him 

right there.  He's --- it's kind of hard to tell with 

this pause, but you can see how his face and his head 

it's bloody.  And he's stumbling around.  He's not --- 

he's not walking like he walked when he came across that 

parking lot.  He's stumbling.  

He barges into apartment , I believe that 

belonged to Michael Shane Floyd.  And he was screaming 

and hollering too.  Because we saw that video --- I'm not 

going to play the video when he goes into Mr. Floyd's 

apartment.  But you heard how much in pain he was in.  

And one of the arguments is well he didn't --- he 

didn't go to the --- he didn't go hospital.  He told them 

not to call the police.  He testified he --- "he," being 

Tobias Hughey, testified that he wanted to see his son.  

I guess that's fair.  

He also had pending warrants.  That's a hundred 

percent true.  He had a domestic violence charge that was 

pending from September of that --- of that year.  And 

then he had a charge that his mother took out on a FTC 

taking her car or something or other from April of that 
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year.  And that charge was --- was dismissed.  He had 

pending warrants.  But he was concerned about seeing his 

son.  

Now, the video fast forward came forward it jumps to 

16:32 and Mr. Wilke's paused.  That we're going to start 

it back up here.  16:22 is when it starts back.  And 

Travis Lee comes back into the frame.  Now, when Travis 

Lee gets past the  building, he turns around, and he 

comes back, and he goes to the base of the back side of 

this  building.  And this is about 16:45.  

16:47 he turns around and he leans over and he picks 

something up and then he's off camera.  We don't know 

what he picks up.  Maybe it was a wooden stick.  Maybe 

it's the wooden table leg, or the bat, or whatever it 

was.  Maybe it was the --- somebody's shoes.  Didn't 

appear that Mr. Hughey was wearing his shoes a while ago 

when he walked to the --- Mr. Floyd's apartment.  Got 

beat so bad it knocked his shoes off.  Maybe it was --- 

maybe it was his shoes.  I don't know, but they pick 

something up.  

And an 17:14 there's two other individuals --- 

gentleman in the middle, blue shirt, and then Kendrick 

Lee, the individual that just got done beating Mr. Tobias 

Hughey within an inch of his life.  

While Mr. Wilke is pulling up this last video, I 
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believe The State's 15.  Mr. Hughey is inside Mr. Floyd's 

apartment at that point.  And again, you heard testimony 

about him being in his apartment and (unintelligible) his 

mother comes and gets him.  

This is a video that Mr. Floyd talked about when he 

testified the other day about a couple nights prior to 

Mr. Hughey's getting beat.  And what is it Mr. Floyd 

testified to?  And again Mr. Floyd has a record, has 

pending charges, but everything he testified to is 

basically on video.  So again, once again, folks, tape 

don't lie.  

So this video starts at about a 1:30:15.  What did 

Mr. Floyd testify to?  He said two --- and we'll pause it 

right there.  At 30:25.  He said that two gentleman came 

up to his door a couple different times on about, you 

know, an hour, an hour and a half or so, on three 

different occasions.  And they were inquiring about Mr. 

Hughey.  They were looking for him.  This person is 

ultimately identified, the person in all red on the 

left-hand side of this video is identified as once again, 

Mr. Kendrick Lee.  

And what does he have in his hands?  Got something 

behind his back attempting to conceal it.  This wasn't a 

spur of the moment kind of thing, folks.  Kendrick Lee 

was looking for him for several days.  And he went to Mr. 
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Floyd's apartment a couple nights prior, looking for him 

holding either the same object or something very similar 

to what he had on October the 6th when he beat him within 

an inch of his life.  So we'll play this video too.  

(Video playing) 

MR. BLACK:  See a gentleman going up to the door?  

Mr. Floyd's testimony was he came up to the door looking 

for him.  He told him Mr. Hughey wasn't there.  They came 

back a couple times.  I think the last time that these 

individuals came back he identified Kendrick Lee as 

asking Mr. Hughey --- he pulled out some money and 

offered him a hundred bucks.  And Mr. Floyd's testimony 

was I opened the door, showed them he wasn't in there, 

even though Mr. Hughey was in there according to his 

testimony.  

They were looking for him several days prior.  

You heard Renee Guillebeaux testify.  She testified 

that Travis Lee called her that day and Travis Lee told 

her that he was looking for Tobias to confront him about 

an alleged burglary Apartment  that belonged to 

Miesha Cobb.  

And what did Mr. Guillebeaux tell him?  Y'all handle 

it.  What did Ms. Guillebeaux mean by y'all handle it?  

Well, she didn't mean almost kill him.  That's what she 

didn't mean.  She made that very clear when she 
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testified.  She said they're somehow related.  And I --- 

she explained it and I couldn't really follow it, so if 

y'all were able to follow that kudos to y'all.  But 

there's some kind of relationship.  But either way she 

made it very clear that she did not intend for them to 

almost kill her son.  

You heard from law enforcement from Officer Cogdill 

and Officer Balchin.  Again, you heard from Officer 

Balchin about these videos.  But you also heard from that 

that Travis Lee, when they arrested him, admitting to his 

(unintelligible) in this.  Admitting to holding Tobias.  

He even demonstrated out there on the scene, by grabbing 

one of the officer's arms, not maliciously, but 

demonstrating what he did.  All I did was hold him.  And 

he clarified that at the police department.  All I did 

was hold Tobias.  Again he's admitted his involvement.  

He's admitting exactly what he had done.  

And then you heard from the doctors.  The medical 

portion.  You heard from EMS.  You heard that they showed 

up at  and took him to the landing zone because 

they --- he was in critical care --- he was in critical 

condition.  So they made the decision to fly him to 

Greenville which is a level one trauma center here in the 

upstate so they could get him there quickly.  

They gave him drugs to help with his seizure 
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activity.  They also gave him --- I believe the testimony 

was a epinephrine drip.  And Dr. Spoor said that is a --- 

it's rarely done by EMS.  But why do they do it?  They do 

it to make blood flow from the heart to make the heart 

beat.  They were scared the patient would lose his 

heartbeat.  That's why they --- that's why they gave him 

that.  And in the course of transitioning him from EMS to 

the helicopter, what happens to Mr. Hughey?  Heart stops.  

They have to start doing CPR, when your heart stops, what 

did Dr. Spoor testify?  You're dead.  When your heart 

stops, you're dead.  And they got to do whatever they can 

to try it revive it.  Try to get it going.  

So of course what (unintelligible) learns is you do 

CPR.  And so began doing CPR on Mr. Hughey.  Had to do it 

twice out there that day.  And that's why they gave him 

that epinephrine drip.  You heard once he got to the 

hospital Dr. Spoor who testified as an expert in trauma 

surgery, I believe is what her area of expertise was.  

Met him, evaluated him, and started attempting to save 

his life.  

She said that he had a tremendous amount of blood 

loss.  She said that he had to have a breathing tube in 

order to breathe.  If he didn't have it, he was going to 

die, because he couldn't breathe on his own.  Stated that 

he had a fracture (unintelligible).  She said that his 
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body went into shock because of the amount of blood loss 

and that ultimately affected several of his organs.  His 

lungs shut done, his kidneys couldn't produce urine.  

They --- they basically shut down.  

She said that on October the 10th, four days after 

he'd been at the hospital, his heart stopped again.  They 

had to do --- they had to revive him again even at --- at 

the hospital, four days after the fact.  

Critical care, the ICU till October the 19th when he 

got transferred out.  From October the 6th to October 

the 19th.  Heart stopped again at the hospital on October 

the 10th.  In total he was revived on four different 

occasions because of his heart stopping.  And again she 

testified that that means you're dead.  

Dr. Donlan testified that he eventually came to him 

at Roger C. Peace, which is basically another wing at the 

hospital, on October the 29th, and released on November 

the 4th.  But Roger C. Peace is a part of the hospital 

that deals with rehabilitations.  The rehabilitation 

center at the hospital where you're learning how to deal 

with brain injuries typically, is what he testified to.  

People getting into car wrecks and having brain injuries, 

strokes, et cetera.  And basically how to teach people 

how to live your life and cope with the injury that you 

have.  
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And again, his testimony that it's your brain is an 

organ.  When you have a brain injury, you lose cells in 

your --- in your brain.  And again, that was due to the 

beating --- the subdural, epidural hematoma, the bleeding 

on the brain that Dr. Spoor testified to, that caused a 

midline shift, so much pressure on the brain that your 

brain shifts.  Cells in his brain dead that don't 

regenerate, never come back.  So you have to learn to 

live --- he --- Tobias Hughey has to learn to live and 

cope with that for the rest of his life.  

The brain is not like other parts of the body.  It's 

not like skin.  It's not like bone that'll heal and come 

back.  Once they're gone, they're gone.  That's what Dr. 

Cogdill testified to.  Again, what was the definition of 

great bodily injury?  Permanent loss of member or an 

organ.  

His injuries were consistent with blunt force trauma 

to the head, not heavy drug use.  As you heard the 

question being asked over and over again.  There's no 

evidence of that.  Again, what I say is not evidence.  

What Mr. Grose says and what Mr. Tinsley says is not 

evidence.  No evidence that Mr. Hughey had been having 

heavy drug loss --- or using heavy drugs.  And even if he 

did, that didn't cause the bleeding on the brain.  His 

injury was his --- his scans are consistent with blunt 
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force trauma.  

What I've heard from the course of this trial is 

that Tobias Hughey has a record, Tobias Hughey has 

pending charges, Tobias Hughey's a thief.  He's known as 

a thief.  Tobias Hughey uses heavy drugs, and he admitted 

to using Adderall and marijuana.  Heavy drugs.  And so I 

don't know, I guess the insinuation is is that he 

deserved this.  I guess that's (inaudible).  

Come on folks are you serious?  When those 

definitions were read, assault and battery of a high and 

aggravated nature and assault and battery in the first 

degree, assault and battery in the second degree.  I 

didn't see any exceptions in there about if you've got a 

record this can happen to you.  Or if you're known as a 

thief, this can happen to you.  

Tobias Hughey is lucky to be here.  His heart 

stopped four times, even after he was at a level one 

trauma center.  Four days later his heart still stopped 

because what Dr. Spoor guessed is the tremendous amount 

of blood that was lost.  He was dead and they brought him 

back four times.  

Folks, that's great bodily injury.  That's what 

Kendrick Lee and Travis Lee did to him.  They were 

working together, it's obvious from the video.  Tape 

don't lie.  It's all on video.  And the testimony from 
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the doctors and EMS speak for themselves.  

Mr. Tinsley made a comment in his opening, again 

this is in reference that it's not good enough for the 

Solicitor's Office in The State to take the ball to the 

50 or the 30, 25, 500 line.  Settle for a field goal.  

State has to punch it in the end zone.  We're going to 

use that analogy, folks.  We got opening kick.  We caught 

it and we ran untouched to the end zone.  Nobody can 

touch us.  They were working together and they beat 

Tobias Hughey, caused him great bodily injury and almost 

killed him.  

We're going to ask you to find him guilty of assault 

and battery, both of them.  Assault and battery of a high 

and aggravated nature, because that's what they did that 

day.  The tape don't lie.  Thank you.  

THE COURT:  Thank you, Mr. Black.  If it's okay with 

you, Mr. Tinsley, I want to let the clerk go ahead and 

put in an order in for lunch for the jury.  

So Ladies and Gentlemen, if you would, just adjourn 

to the back for a few moments, your clerk of court's 

going to join you.  We're going to be ordering some 

pizzas from Theo's.  And if anyone wants a salad or 

something that's maybe a little bit healthier than pizza, 

let her know and she'll order that too.  Okay?  

You guys probably won't be around, so you may not 
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want to put in an order, but if you are, you can have 

some pizza too.  Okay?  

Adjourn for the back for a few moments, don't 

discuss the case yet, and we'll proceed in about five or 

ten minutes, as soon as Ms. Boggs (phonetic) has placed 

that order.  Thank you.  

(Off the record 12:18 p.m. to 12:34)

(Jury in courtroom) 

THE COURT:  The jury, your lunch should be here or 

should be ready about 1:20.  And the clerk will go get 

that, but I wanted to go ahead and get that order in 

since I figured it would take a while.  

Mr. Tinsley, I apologize for delaying your closing, 

sir, but you have the floor, you're recognized.  

MR. TINSLEY:  May it please the Court.  

THE COURT:  Yes, sir.  

MR. TINSLEY:  Tape don't lie.  The State's witnesses 

sure do.  Mr. Black just told you that Mr. Hughey's life 

was changed forever.  Said that --- essentially said that 

my client, Travis Lee, beat him to within an inch of his 

life and ruined his life.  That's not what we heard from 

this witness stand.  That's not what the evidence shows.  

His criminal enterprise that he had before this incident 

kept right rolling right along once he got out of the 

hospital.  So to suggest that --- to suggest Travis Lee 
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has ruined Mr. Hughey's life, which is the argument he 

made is just not --- it doesn't hold water.  You 

heard --- heard the evidence of what Mr. Hughey's been 

doing since he got out of the hospital of the sounds like 

he's been doing everything but getting treatment.  Made 

one follow-up treatment --- one follow-up appointment and 

that's it. 

Tape don't lie.  You see several people out here on 

this tape.  Several.  Not a single one of them called 

911.  Why didn't they do that?  Well, strikes me as 

pretty obvious.  Number one, they didn't think Mr. Hughey 

was in any danger of death or great bodily injury.  And 

number two, they didn't think a crime had occurred.  

Otherwise, surely someone would have called 911 with all 

those people out there.  

And if you look at the tape, look at it 

play-by-play, you see Mr. Hughey walk to my client, 

Travis Lee, and they're having a conversation.  Mr. 

Hughey knew --- knew what he'd been doing to this --- 

this community.  Broken into Ms. Cobb's apartment, 

stole --- stole items out of there.  And broke in who 

knows where else.  

He couldn't even --- he had to ask which --- which 

pair of shoes I was talking him stealing.  Someone is 

stealing so much he can't keep one theft --- one burglary 
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straight from the other.  

So I ask if Mr. Travis Lee's behavior was 

reasonable.  They're talking.  Ken Lee comes up.  Travis 

grabs --- grabs Hughey's arm.  There's nothing to suggest 

that Travis knew anything about what was going to 

transpire between Ken Lee, Mr. Hughey --- Tobias Hughey 

there's no evidence of any kind of prior agreement 

between them.  So, hey, I was told by your mama that we 

need to handle this.  Now, don't --- don't run away, 

we're going to deal with it.  That's what Travis Lee's 

behavior's consistent with.  That's what he was doing 

holding Tobias Hughey's arm, which I think is very 

reasonable when he was going around stealing and you talk 

to his mama and say what needs to be done about that?  

She knows what's going on.  She said, y'all handle 

it.  Specifically said that.  She probably meant smack 

him around some.  Certainly grabbing his arm is not 

inconsistent with that.  And then Mr. Hughey take --- 

doesn't --- Mr. Black kept saying that he drag him.  That 

tape doesn't show Travis Lee dragging him.  That tape 

shows you --- them tussling, Travis is kind of hanging 

on.  Hughey's the one jerking away to the back.  He's not 

getting drug.  He was never on the ground getting cold 

which is what dragging somebody means.  

And I've talked in my opening about holes in their 
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case.  We never see on this tape, which does not lie, I 

wanna agree.  You never see any kind of --- anything 

hitting Mr. Hughey.  You never --- certainly never see 

Travis Lee strike him or attempt to strike him.  Then 

you've got the behind the --- you know, we don't know 

what happened that minute.  

Obviously something --- something rough happened to 

Mr. Hughey.  But The State's got the burden of proving 

that Travis Lee committed these crimes that they're 

alleging he did.  They don't have it.  They --- they --- 

they call --- The State strong arms Eric Phillips into 

coming up here under threat of 45 days in jail --- 

MR. BLACK:  Objection, judge.  

THE COURT:  Overruled.  This is argument, Ladies and 

Gentlemen.  I'll let Mr. Tinsley make the argument.  Of 

course remember the testimony and the facts based on your 

recollection.  Mr. Tinsley.  

MR. TINSLEY:  Testimony.  He got up here admitted he 

out lied to the police that night.  Told the police he 

didn't see anything.  Now, he doesn't tell anybody 

anything else till the day of trial.  Never spoke again.  

And you heard his testimony.  He didn't want to --- I 

specifically asked him about the 45 days.  And he no --- 

no, I think Mr. Grose questioned him a little more.  You 

heard his testimony about man in a dark suit downstairs.  
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You heard that.  That's not something that's being made 

up out of thin air.  

And Solicitor Black made some comment about him 

wearing the same clothes.  I don't know anything about 

that.  The only evidence we've seen is him wearing what 

he was wearing on this security camera.  You could tell 

he was scared.  The man --- the man has serious health 

issues.  And he testified to it.  And that's the only 

person they've got to testify about --- that was out 

there.  Solicitor Black made a big point about the man in 

the blue sweatshirt, and his reaction.  I didn't see the 

man in the blue sweatshirt get called up here.  

Likewise, two other people went off camera on there, 

a male and a female.  We're never told who --- who they 

were.  We never hear from them.  Holes in The State's 

case.  Just a lot of them.  And they tried to clear --- 

to --- to --- to convict Travis Lee under this hand of 

one is hand of all theory.  Mr. Black read part of it to 

you.  He conveniently left another part out.  Guilt is a 

principle that's shown by actual or constructive presence 

at the scene as a result of prior arrangement.  

Therefore a finding of prior arranged plan or common 

scheme is necessary for finding guilt as a principle.  So 

they have to prove there was an arrangement between 

Travis and Ken Lee.  There's no evidence to support that.  
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There is evidence that Ms. Guillebeaux and Travis had a 

conversation where she told Travis Lee to handle the 

situation.  Ken Lee wasn't part of that conversation.  

And then there's testimony about Ken Lee coming to 

Mr. Floyd's residence a couple nights earlier.  We saw 

the video.  Mr. Floyd, admitted shoplifter, admitted hard 

drug user, admitted buddy of Tobias Hughey, claimed that 

Travis Lee came to his door.  That's interesting.  Travis 

Lee's not on that video.  

If you recall yesterday afternoon I asked Officer 

Balchin if Travis Lee was on that video.  The answer was 

no.  Travis was not on that video.  Travis didn't go to 

that man's door.  Mr. Floyd testified that he's got a 

pending discharging a firearm into a dwelling.  He had to 

come to court for roll call appearance last Friday 

morning.  At some point last Friday, he talked to 

Solicitor Black.  And at that point, he's talking about 

Ken Lee and a bald-headed man coming to his door that 

night.  

Travis Lee doesn't have a bald head.  There's no 

evidence in the record that he's ever had a bald head.  

And you better believe that if they had a --- a mug shot 

from that time with him having a bald head, they'd be 

waving it around in front of you.  He didn't have a bald 

head, so you hadn't seen that.  Mr. Floyd's testimony 
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should be entirely discredited, not only as he's an 

admitted heavy drug user, admitted thief, he's got a 

pending --- a serious pending charge that he hadn't even 

bothered to hire a lawyer from.  He can get up and 

say --- him testify and that charges have nothing to do 

with each other.  

You don't leave your common sense at the door.  You 

know what's going on with Mr. Floyd trying to help his 

buddy.  And his --- himself get out of his charges at the 

same time.  And let's --- let's look at Mr. Hughey and 

his testimony.  Boy, there was some whoppers there.  He 

couldn't even admit to simple undisputed stuff.  Couldn't 

even admit talking to my investigator Stevie Jones 

(phonetic) over here, despite a couple of in-person 

conversations.  He had amnesia on those.  Showed up a 

call log where he had called Mr. Jones five or six times 

and he --- he --- he acknowledged that was his phone 

number previously before he got rid of that phone.  And 

but claims to not remember making all those calls.  He 

has quite (unintelligible) memory to remember all these 

specifics of --- of this incident, but he can't remember 

something that --- that simple.  It just didn't --- that 

doesn't pass the smell test.  

He also --- he testified about somebody Kiara 

kicking him or --- in his statement which he --- and you 
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know, I'm --- I'm a little unclear of whether he's 

admitting that as his written statement or not.  He was 

waffling pretty bad back and forth on that.  The first 

statement he admits going into that apartment, which he 

then later denied.  

He also doesn't mention anything about Travis Lee in 

the first statement.  Second statement doesn't mention 

anything about Travis Lee.  It's only in this third one 

when he mentioned getting kicked by somebody named Kira 

who's not been charged with anything, that he's --- that 

he even mentions Travis Lee.  

And he's --- he was very unclear as was Mr. Phillips 

about what Travis Lee's role was.  You hear that he's 

holding him, but you also hear he's hitting him.  I mean, 

it --- it --- it's, unless he's Superman, he can't be 

hitting, kicking and holding at the same time.  It just 

doesn't make any sense.  

And Travis Lee, he cooperated with the police, you 

heard from him.  He admitted --- yeah, y'all have me for 

holding him and demonstrated it.  Holding the officer's 

arms.  Tape don't lie, that's what he did.  That doesn't 

make him guilty of assault and battery of a high and 

aggravated nature or these--- or assault and batteries, 

that's all The State's proven on Mr. Travis Lee.  

And back to Mr. Hughey.  And once again, he 
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couldn't --- couldn't tell the truth about the simple 

stuff.  He couldn't, yeah, that's my --- my buddy that 

I'd go hang out the and smoke dope with and play video 

games, but said they work together.  Come on.  Just the 

simple stuff, he can't --- he can't tell the truth about.  

That's got nothing to do with memory, telling the truth.  

He also, on the drug use, he admitted to Adderall 

and marijuana, but he also admitted to methamphetamines.  

Then he tried to clean that up by saying that's in 

Adderall.  Come on, everybody knows that --- that's 

ridiculous.  That's just a ridiculous comment, which when 

you --- when you start lying, you make ridiculous 

comments 'cause it's a lot easier to stand on the ground 

and to tell the truth than to climb --- climb up in a 

tree and tell all these lies and try to keep them 

straight.  

And he admitted --- he flat out admitted he was 

guessing on his testimony.  So once again, I would 

discredit it in its entirety.  And The State's just 

wanting the camera to show what it does not show.  It 

does not give them the evidence that Travis Lee committed 

these crimes.  Doesn't --- does not show him striking Mr. 

Hughey, does not show him making any aggressive moves 

with Mr. Hughey, just grabbing his arm.  Hey, come down, 

your mama told --- told us to handle this, so we're going 
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to squash it and (unintelligible).  

And when Mr. Travis goes off, there's nothing 

showing Travis Lee holding him while Ken Lee or anybody 

else beats him.  There's nothing to show Travis Lee 

beating him period.  

And also, Mr. Black made the argument that Travis 

Lee was picking up evidence and hiding it on that last 

video, where he's walking to the back.  Well, you folks 

know Abbeville.  His mama lives over there on Adams 

Drive, which where the police picked him up the next day.  

And which is right over there, walking distance right by 

that tree line.  So he's --- evidence supports that he's 

walking to his mother's house --- Ms. Virginia Lee, who's 

present in the courtroom --- where he resided.  

And if he's --- stashing evidence, then why is he so 

forthright with the police the next day?  Says, yeah, 

search the house, search the car, that's not a problem.  

They didn't find anything in there incriminating.  If 

he --- you know, if he was responsible for being involved 

in beating this man to --- with him an inch of his life 

as the Solicitor said, why --- why isn't there any 

evidence of his clothing just soaked in blood?  It's just 

not --- it --- it just does not pass the smell test once 

again.  The State's theory just does not pass muster.  

And in --- in --- in his --- as the Solicitor went 
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over with you, this --- they've got first charge.  You're 

going have to look at assault and battery of a high and 

aggravated nature, which means great bodily injury.  The 

State has to prove that Travis Lee is responsible for 

causing great bodily injury to get him --- to convict him 

of assault and battery of a high and aggravated nature.  

They have not done so.  They haven't produced any 

evidence that Travis Lee had anything to do with injuries 

to Mr. Hughey.  

And I would --- I would argue to you that great 

bodily injury, if he had really suffered this great 

bodily injury at the hands of Travis Lee or Ken Lee, 

right there on the scene, somebody would have called 911.  

Not a single person --- that doesn't happen late at 

night.  It's in daylight.  You've seen the video.  

And then Mr. Hughey gets up and walks over to Mr. 

Floyd's to do God knows what for how --- who knows how 

long.  Mr. Floyd said ten minutes.  Somebody's really 

sitting there dying in your apartment for ten minutes, 

you don't call 911.  That just doesn't --- that makes 

absolutely no sense.  

And you heard the medical testimony to get up in his 

condition can be affected by how long it takes to get 

medical attention to him.  So it is dark by the time 

paramedics get to his mother's house.  Quite a bit of 
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time I suggest to you quite a bit of time had passed 

between when they incident occurred and when 911 got 

called.  That doesn't sound like great bodily injury 

caused by Travis Lee or Ken Lee or anybody else that was 

at the scene The Village.  

Then next you have to look at the assault and 

battery first degree.  And that it as the Solicitor 

talked about requires, you know, the method causes a 

substantial risk of death or which causes serious 

permanent disfigurement or protracted loss or impairment 

of the function of a bodily member or organ.  

Once again, they have to prove their case beyond a 

reasonable doubt, which means they have to prove beyond a 

reasonable doubt that Travis Lee caused --- did something 

that would be subject Mr. Hughey to that.  It's just not 

there.  It's not on that tape.  It hasn't come from that 

witness stand.  

So then you would look at the lowest level of 

assault and a battery that the judge is going to charge 

you with, which would be second degree, which is moderate 

bodily injury.  And that involves a prolonged loss of 

consciousness or that causes a temporary or moderate 

disfigurement, or temporary loss of the function of a 

bodily member or organ, or injury that requires medical 

treatment when the treatment requires the use of regional 
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or general anesthesia, or injury that results in a 

fracture or dislocation.  

Well, once again, The State has to prove that Travis 

Lee caused that.  When Travis Lee walks back a separate 

time from everybody, walks back on the scene and around 

and eventually leaves.  Right after that Tobias Hughey 

walks by.  You know, I --- there's certainly --- later 

on, there was a loss of consciousness, but at that point 

there was no loss of consciousness, so to pin that on 

Travis Lee is just not supported by the evidence.  

And as far as the broken arm, once again, we have no 

evidence that Travis Lee participated in breaking the 

man's arm.  So I would suggest to you that State's failed 

its burden even on that lowest level charge.  And based 

off the reasonable doubt charge that the judge is going 

to instruct you on, if you have any doubt between the 

charges, you have to resolve it in my client Travis Lee's 

favor, which would mean going with the low --- lower 

charge.  

And so, you know, reasonable doubt, we talked about 

a lot the blind load of justice like I told you about 

Tuesday morning.  Facts going this way, or that way.  The 

State has to firmly convince you, means it weigh --- its 

scales weigh in its favor to convict my client on every 

element --- every element of the crime.  Even they have 
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to prove that he --- he caused this.  Any doubt you have, 

reasonable doubt requires you to give the benefit of the 

doubt to my client.  

And presumption of innocence, you should go back to 

the jury room and write on your tablet, presumed 

innocent.  That's your starting point which all 

deliberations start.  The State has to prove its case 

beyond all reasonable doubt to convict my client.  

As --- as Mr. Grose explained to you Tuesday 

morning, this isn't Tobias Hughey versus Travis and Ken 

Lee.  It's the government, The State of South Carolina 

bringing this case against Travis Lee.  The government's 

on trial here.  The State of South Carolina with its vast 

resources is what's on trial here, not Travis Lee.  

They're the ones who have to prove Travis Lee's guilt, 

convince you beyond a reasonable doubt.  

You go through those --- those --- those charges, 

assault and battery of a high and aggravated nature 

should be easily thrown out.  It's just when my client's 

life's at stake on that charge, and there's just no 

evidence to support it.  

So then you look at assault and battery first, once 

again, as we went over, The State can't prove that Travis 

Lee did anything to subject Mr. Hughey to the risk --- 

risk of those --- those great bodily injury.  
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And then you look at moderate bodily injury, and 

I --- I --- I don't dispute that Mr. Hughey suffered 

moderate bodily injury, but the dispute I have is to hold 

Travis Lee accountable.  There's no evidence to do so, 

they're trying to lump it under this hand of one hand of 

all.  This is not supported by the evidence.  There's 

no --- nothing in the record supporting the notion of any 

kind of prior arrangement.  They don't ambush this man.  

They don't come jump on him.  They arrive at different 

times to do what Ms. Guillebeaux told them to do, handle 

the situation. 

Now, what happened behind that building, I don't 

know.  The State doesn't know, and that's on The State.  

The State has the burden of proving Travis Lee's guilt.  

So Mr. Black used my football analogy reasonable 

doubt quite a bit.  And he spoke like somebody watching a 

game with rose-colored glasses.  And he --- that he --- 

he and The State just took over the kick.  They went 

untouched in the end zone, meaning every fact in the --- 

in here went in their favor.  

Thankfully, you folks don't have rose colored 

glasses on.  You get to be the judges, the jurors the 

referees to determine what really happened over there, 

and hold The State to its --- to its evidence.  And the 

tape doesn't show what they want you to believe that it 
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shows or that they argue that it shows with all that.  

The State has failed to meet its burden of proving my 

client guilty.  

So with that I --- I thank you for delivering my 

client and bringing a just verdict.  

THE COURT:  Thank you, Mr. Tinsley.  Mr. Grose, your 

closing.  I know you need to just get it set up.  Give 

you a moment.  

(Mr. Grose sets up equipment)

MR. GROSE:  When we started at the beginning of the 

week and the judge was giving you some instructions at 

the beginning of the case, one of the things that he --- 

he said when he added to the instructions or the opening 

remarks was is that the trial is not really about, you 

know, figuring out what happened.  The trial, what your 

role as jurors is --- is determining whether The State of 

South Carolina met their burden of proof.  And if they 

don't meet their burden of proof, then Ken Lee and Travis 

Lee are entitled to that benefit of the doubt.  

One of the things I think that the judge is going to 

tell you when he charges you on the law is that you have 

no friends to reward and no enemies to punish, that your 

verdict is supposed to be based on your view of the 

evidence and the law that the judge charges you.  

I'm going to go through in a little bit --- I'm 
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going to go through some of the other things that I think 

the judge is going to charge you, but I want to remind 

you that when we started this on --- I guess, Tuesday, 

with opening statements and everything State just 

talked --- prosecutor just talked to you about assault 

and battery of a high and aggravated nature.  

I mentioned that you would hear things about 

(unintelligible) other degrees of assault that you would 

hear about great bodily injury and moderate bodily 

injury.  And what is this up on the board right now is 

the --- the verdict form.  The judge --- and it's been 

alluded to by the other lawyers, the judge is going to 

give you three options as to what the charges should be 

if you decide that one or both of these people are 

guilty.  

It was hard to sit there and not take offense when 

Mr. Black stood in front of you and said that I or 

anybody else in this courtroom was implying that Mr. 

Hughey deserved what he got that day.  That's just not 

true.  

There's reasons that we talked about his record, 

there's reasons that we talked about his conduct.  

There's reasons that we talked about his drug use and I'm 

going to go through some of those in a minute as it 

applies to the laws that I think you're going to be 
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charged in a little bit.  

In fact, I imagine that there's a good chance that 

you're going to find that condition is responsible for 

something in this case, and I'm not up here standing and 

telling you that Mr. Hughey got what he deserved.  I'm up 

here to tell you what the evidence shows, what the 

evidence doesn't show and where they failed to meet their 

burden of proof.  

Now, I'm going to come back to this later, but we've 

had some talk already about great bodily injury, and 

moderate bodily injury.  And through this trial for three 

days they've only given you three things to think about 

as to why Tobias Hughey has suffered an impairment or 

loss of use of his organ, loss of use of his brain.  The 

first thing that they gave you was after he got out of 

the hospital with --- during that first two weeks that 

his mother had to give him a bath, help him with a bath 

one time.  

The second thing that they gave you to think about 

as to why Mr. Hughey has permanent brain damage, is 

because on one occasion he forgot to turn the stove off 

when he was cooking chicken fingers and --- and the 

grease was still burning.  A lot of people made that 

mistake.  I made that mistake.  Some of you might have 

made that mistake.  One time is all they've said that 
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that ever happened.  

And the third thing that they said to show that he 

has permanent brain damage and loss of use of --- of that 

organ in his body is he has a hard time remembering 

things.  You saw him on the witness stand.  I'm going to 

talk about demeanor in a minute.  His memory is 

convenient to what he wants to remember and what he 

doesn't want to remember, what he wants to talk about and 

what he doesn't want to talk about.  

So the first thing that I want to talk about is the 

presumption of innocence.  Nobody is required to prove 

themself innocent.  The burden is always on The State.  

As Mr. Tinsley alluded to earlier that this presumption 

of innocence continues into the jury room and you begin 

your deliberations presuming that both of these gentleman 

who are on trial are not guilty.  In fact, he says this 

is not just a mere legal theory or a legal phrase.  It's 

a substantive right that we're all entitled to.  

As I talked to you about the other day, this is a 

dispute between Ken Lee and the government.  Yes, there 

was a dispute involving Mr. Hughey, about the dispute in 

the courtroom is that The State is trying to make this 

into something that it's not, trying to make it into more 

than what it is and more than what happened that day.  

They tell you that the video shows everything.  But then 
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at the same time, they try to put ideas, thoughts in your 

mind about what's not seen on the video.  Why are they 

trying to make that into more than it is?  

And another question that I think that you need to 

ask is, is why are they coddling Tobias Hughey?  The 

testimony was is that he --- his reputation is a thief.  

He was confronted with a statement where he admitted to 

breaking into Ms. Cobb's apartment.  They've not charged 

him with that.  You heard about --- yesterday you heard 

about him being the suspect and going into this woman's 

apartment and stealing shoes.  And that was on the --- 

the CAD report.  And then they bring in the report today 

and his name's not on that.  Why are they doing that?  I 

would suggest to you that if you think about something 

that Investigator Balchin said yesterday, this gets back 

to no friends to reward, no enemies to punish.  

Investigator Balchin talked about cash money --- 

cash money to put it on the street that they pay people 

for information.  You got to wonder, are they trying to 

make this into something more than it is because Tobias 

Hughey is one of their people that they pay for 

information on the street?  They certainly don't 

prosecute him when there's evidence there to do.  Why is 

that?  Why are they trying to reward him as Mr. Black 

said, rewards?  Happen all the time.  
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Now, let's talk little bit about reasonable doubt.  

One of the things that the judge is going to tell you is 

is a reasonable doubt is the kind of doubt that would 

cause a reasonable person to hesitate to act.  Sometimes 

I hear that said that would cause a person --- a 

reasonable person to hesitate to act in their important 

daily affairs.  And I'm going to come back to that 

definition when we talk about the doctors a little later 

on.  

The judge is going to tell you about the difference 

in a criminal case, how the burden of proof is so much 

higher in a criminal case.  And as The State pointed out, 

you are going to hear the term firmly convinced.  But 

what they leave out is if on the other hand you think 

that there is a real possibility that one or both of the 

defendants are not guilty, you should give them the 

benefit of the doubt and find one or both of them not 

guilty.  

Now, I don't know, we hear that term benefit of the 

doubt all the time, and I don't know for sure whether it 

came from our traditions in the courtroom with the 

benefit of the doubt.  It's not just the benefit of the 

doubt whether they're guilty or not guilty.  As Mr. 

Tinsley talked about, it's also the benefit of doubt with 

whether or not The State has proven which degree of the 
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assault and battery that they charged these two gentleman 

with.  And we'll come back to that in a minute.  

Direct and circumstantial evidence.  Direct evidence 

is something that directly proves the existence of a 

fact.  Circumstantial evidence is proof of a chain of 

fact and circumstances indicating the existence of the 

fact.  And an example that I used minute ago talking 

about why is the government protecting Mr. Hughey.  When 

you look at his conduct and you look at the fact that 

he's not prosecuted, and you look at the fact that they 

pay for information, that gives you some concern as to 

what that relationship between law enforcement and Mr. 

Hughey really is.  

Oh, yes, he certainly has some charges pending, he 

trusts Mr. Black to tell him what those charges are, and 

he trusts Mr. Black to take care of them.  Now, I don't 

think that they realize just --- "they," when I say that, 

the prosecutors and law enforcement --- I don't think 

that they realize just how much power they wield over 

people's lives.  They talk about this stuff, rewards 

happen all the time, we put cash money on the street, 

that's not a bribe, that's just a reward.  If I try to 

pay money to a witness, it would certainly be calling 

that a bribe.  And they say, they get --- they get a 

little offended when you say strong arming a witness like 
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Eric, who came in here who --- who didn't want to come in 

here.  He told you that he believed that he could get, 

you know, 45 days in jail if he didn't come and assist 

and cooperate.  

And that's important because you have to determine 

the credibility of the witnesses.  And I submit that you 

also have to determine the credibility of the case.  And 

when you look at this, you can consider where any witness 

has exhibited to you any interest, bias, prejudice or 

other motive in this case.  Nobody really wants to talk 

about the fact that charges get dismissed because of the 

way people testify in court.  They certainly didn't want 

to admit to that while they were on the witness stand, 

neither Mr. Hughey or Shane --- Shane Floyd.  Neither one 

of them wanted to admit to that.  

They also didn't want to admit to the fact that they 

have a criminal enterprise together.  If you remember, I 

asked Shane about did Mr. Hughey ever bring things to 

your house?  Shoes?  Yeah, he brought shoes sometimes.  

You've heard about the stolen shoes a couple times in 

this case.  He would bring phones to his house.  He 

wouldn't directly say that they were stolen but come on, 

he --- he knew that they were stolen.  And so we got to 

look at people's bias, and their interest, and their 

motive.  
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And you can also consider their appearance and 

demeanor on the witness stand.  And certainly Mr. Hughey 

and his mother were combative witnesses, with the defense 

anyway.  And you have to question why is that?  Well, why 

is that?  Because they want you to think --- Mr. Hughey 

wanted you to think that the reason that he delayed --- 

or didn't want to call --- he didn't delay, he didn't 

want EMS to be called.  He didn't want go to the 

hospital.  And they want you to believe the reason for 

that is because he wanted to see his son.  

His mama got on the witness stand and she thought 

about giving it up, but she eventually gave it up and 

said that he didn't want to go the hospital because they 

knew that there was warrants out there, that if law 

enforcement got involved, those warrants could be served 

on them.  One of them was a warrant that she had on him 

for financial card fraud.  The other one was a warrant 

for domestic violence.  

Also submit to you that maybe he didn't want to go 

to the hospital because they knew that they were going to 

find hard drugs in his system.  They want you to believe 

it was marijuana or maybe just hemp.  But when Mr. Hughey 

was on the stand and it goes back to his demeanor, and we 

were asking him about that.  We asked him about he first 

admitted to methamphetamine.  And then he said, oh, no, 
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that's in Adderall.  He was trying --- as Mr. Tinsley 

said, he was trying to clean that up.  

And so the undeniable reality in this is is for 

whatever reason, good, bad or indifferent, Mr. Hughey did 

not want to seek medical care.  And every one of the 

doctors told you that that was a bad idea.  And so to 

what extent does Mr. Hughey's own conduct play in causing 

these injuries that he --- he says that he has?  

Before I go on, the past criminal record, Judge is 

going to tell you that that can be used for determining 

credibility.  I submit to you that there's also these 

uncharged --- or --- or these charges that are pending, 

those can be considered for motive.  So when we go into 

what charges that they have, and when we talk about 

somebody's criminal history, there's a legitimate reason 

for doing that based on what the judge is going to charge 

you in the case. 

Expert witnesses.  They talked little bit about the 

doctors in the case.  What the judge is going to tell you 

is you should consider any expert opinion given by a 

witness like any other evidence and give it the weight 

that you think it deserves.  An expert's witness's 

testimony is to be given no greater weight that than of 

other witnesses simply because the witness is an expert.  

And you do not have to accept an expert's opinion even 
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though it is uncontradicted.  

I said when we were talking about reasonable doubt 

and talked about reasonable doubt, one of the definitions 

is --- is the kind doubt that would make a reasonable 

person to hesitate to act with their important daily 

affairs.  

I said I was going to talk about that again when we 

got to talking about the law with expert witnesses.  Yes, 

you had two doctors come in here.  And yes, they talked 

about the injuries that Mr. Hughey had.  And they --- 

yes, they acknowledge the role that he played in that by 

not seeking help for so long.  

They also told you that they have not seen Mr. 

Hughey since October in one case, and November in the 

other case, of 2020.  Almost three years.  Okay.  It's 

almost three years.  I imagine that y'all are a lot like 

other people when you want to get an opinion from a 

doctor about somebody that you love, a parent, child, a 

close friend, that you want that doctor basing that 

opinion one on an examination that they have done 

concurrent with the time that you're trying to get that 

opinion.  You don't want a doctor that saw your loved 

three years ago to say, oh, yeah, I think this is X, Y, 

and Z.  You want that doctor to be basing that opinion on 

current information.  
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All we know is all that they have presented.  All 

that they have shown to try to meet their burden of proof 

is that Tobias Hughey had one follow-up outpatient 

rehabilitation trip just once in 2020.  And as I talked 

about earlier, the only things that they point to that 

are currently not right with him --- well, the --- 

the --- the bath was three years ago.  We don't know 

exactly when it is that he forgot to turn off the stove.  

And his memory issues.  And like we talked about 

before, it's very convenient that he remembers what he 

wants to talk about and he doesn't remember what he 

doesn't want to talk about.  And we all know what meth 

does to people, because I'm sure we've seen it --- you've 

seen in your community.  I've seen in my community.  Meth 

destroys people.  

I indicated earlier and those are a little bit small 

and I'll enlarge them in a minute, but this is what the 

judge is going to charge with regards to assault and 

battery of a high and aggravated nature, and assault and 

battery first degree.  And there was an acknowledgement 

by the prosecution that the great bodily injury language 

is in both of these jury instructions.   

I showed you the verdict form in the beginning and 

what I am going to suggest to you now is that the 

decision that you have to make is really between assault 
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and battery first degree and assault and battery second 

degree.  And we're going to talk about assault and 

battery the second degree a little bit more in a minute.  

And I think that it's important that we look at the 

definition of great bodily injury.  Great bodily injury 

is bodily injury which causes potential risk of death and 

which causes serious permanent disfigurement or 

protracted loss or impairment of the function of a body 

member or organ.  And the first degree assault and 

battery talks about the offer doing that.  

They talked --- they're relying on how many times 

Mr. Hughey had to be revived.  And I don't say that 

that's dead.  To me, dead is dead.  You don't move 

anymore, you don't breathe anymore, your heart doesn't 

beat anymore, and they bury you.  That's what that word 

means in ordinary everyday use.  When they're talking 

about assault and battery of a high and aggravated 

nature, and they're talking about the causation of that 

and they use the words serious permanent disfigurement or 

protracted loss and impairment of a body function or 

bodily member or organ, they're talking about there being 

that permanent --- that permanent impairment, that 

permanent disability.  

Some people --- some of you may know people who have 

been involved in an automobile accident and were injured, 
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and then they got an impairment rating from the doctor.  

You haven't heard any evidence that Tobias Hughey has any 

kind of impairment rating from a doctor, because it 

doesn't exist.  

So when you kind of look at the assault and battery.  

If a person commits assault and battery in the first 

degree, alters or attempts to injure another person, or 

the act is accompanied by means likely to produce death 

or great bodily injury, that's where you can take into 

account Tobias Hughey's own conduct, own failure to seek 

medical attention.  Every doctor, every EMS person came 

in here told you that that's important.  

And when you look at assault and battery second 

degree, and this is where I'm going to ask that you land 

with regard to end up with regard to Ken Lee.  A person 

commits the offense of assault and battery in the second 

degree if the person unlawfully injures another person or 

offers or attempts to injure another person with a 

present ability to do so and moderate bodily injury to 

another person results, or moderate bodily injury to 

another could have resulted.  

Now, it's important to look at what moderate body 

injury is and is not.  So in the green, moderate bodily 

injury means physical injury that involves prolonged loss 

of consciousness or that causes temporary or moderate 
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disfigurement or temporary loss of the function of a 

bodily member or organ, or injury that requires medical 

treatment with --- when the treatment requires the use of 

regional or general anesthesia, or the injury results in 

a fracture or dislocation.  That's exactly what you've 

heard in this courtroom this week.  Yes, he had a 

fracture and that's healed.  Yes, he had loss of 

consciousness.  Yes, he had temporary loss of functions 

while he was in the hospital.  He had eight weeks of 

being treated, he went through some rehabilitation.  

That's why it's important when they tell you that all 

they're offering is one bath, left the stove on one time, 

and has memory issues, that could be caused by illegal 

drug use.  

What it's not, and I'm not --- I'm not --- I --- I 

just showed this to you, what it's not --- it's not 

one-time treatment or subsequent observations, or 

scratches, cuts abrasions, bruises, burns, splinters or 

other minor injuries.  Some people would call some of 

those things to be significant injuries.  But the law is 

telling us that that doesn't raise to the level of 

moderate bodily injury.  

So I think it's important to real keep focus on what 

serious bodily injury means and what moderate bodily 

injury means.  
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We talked about reasonable doubt.  And I talked 

about the verdict forms in the beginning.  Given the fact 

that Mr. Hughey has recovered from these injuries, and 

they've done very little to tell you.  They suggest oh, 

he's had to learn how to cope.  But they've done nothing, 

they have presented no evidence of any differences and 

provide any different coping strategies he has.  None of 

that is in front of you.  

So if there's a real possibility that Mr. Hughey's 

injuries were only moderate bodily injuries, and the 

treatment that he had and the temporary nature of that, 

and his recovery certainly seems to support that.  If 

there is a real possibility that his injuries are just 

the moderate bodily injuries, then the proper verdict for 

Ken Lee is assault and battery second degree.  And that's 

what I ask you to do.  

THE COURT:  Thank you, Mr. Grose.  All right.  Now 

Ladies and Gentlemen and the clerk has gone to get your 

lunches, but I'm going to go ahead and proceed with these 

instructions to you.  And Madam Forelady, Ladies and 

Gentlemen of the jury, I'll --- I'll tell you that when I 

first started practicing law in '93, the way that most 

judges handled instructing the jury on the law is that 

they'd sit up here and basically read to you 19 pages 

taken from all the law books that are in that cabinet 
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behind the TV and the jury was supposed to get in 

15 minutes what took me three years to learn.  Okay?  

I always found that a little unreasonable and the 

think the tradition probably --- the tradition for doing 

that orally probably stems from when most people or maybe 

a lot of people were simply not literate.  A lot of 

people didn't read.  Now, today, of course, today pretty 

much everybody can read.  

So what I'm telling you Ladies and Gentlemen is that 

I'm giving you a copy of these instructions in written 

form that you can refer to during your deliberations.  

Please of course pay attention to the instructions 

as a whole --- as a whole.  And don't simply ignore some 

portion.  Of course pay attention to them as a whole.  

If you have any questions about these instructions, 

Madam Forelady, simply write me a note and I can help you 

if you have a legal question.  If you have a factual 

question, however, odds are I will not be able to help 

you.  Okay?  There is no mechanism by which I can reopen 

the record, or we can take additional testimony.  

So if you've got a factual question, I can't help 

you.  If you have a legal one, I probably can.  All 

right?  

Now, Ladies and Gentlemen, I instruct you that the 

indictments in this case charge the defendants with the 
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offense of assault and battery of a high and aggravated 

nature.  And I'll remind you of what I said to you on 

Tuesday, that the fact that they were arrested, charged 

and indicted, is not evidence and cannot be considered by 

you as evidence of guilt, nor did the indictments create 

any presumption or inference of guilt.  

Again, these documents are simply the formal written 

instruments which contain the charges made against the 

defendant.  They're the formal means by which a case is 

brought in the Court.  I instruct you that the case of 

each defendant and the evidence and the law concerning 

that defendant, should be considered separately and 

individually.  Your verdict does not have the be the same 

for both defendants.  The fact that you may find one 

defendant guilty or not guilty should not control your 

verdict as to the other defendant.  

Where more than two --- sorry.  Where more than one 

person is charged with a crime, if the evidence warrants 

it, you may convict one and acquit the other, or you may 

acquit both, or you can convict both.  It'll depend upon 

your view of the testimony and the evidence.  You must 

take each defendant and consider the evidence as to that 

defendant.  

And my instructions to you on the law.  You'll then 

write a separate verdict of guilty or not guilty for each 
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individual defendant.  Now, the defendants in this case 

have pled not guilty to these charges and that plea puts 

the burden on The State to prove their guilt.  I instruct 

you that a person charged with committing a criminal 

offense is never required to prove their innocence.  It's 

an important rule of law that the defendant in a criminal 

trial, no matter what the seriousness of the charge may 

be will always be presumed to be innocent of the crime 

for which the indictment was issued unless guilt has been 

proven by evidence satisfying you of this guilt beyond a 

reasonable doubt.  

This presumption of innocence does not end when you 

begin your deliberations, rather it accompanies the 

defendant throughout the trial until you reach a verdict 

of guilt based on evidence satisfying you of guilt beyond 

a reasonable doubt.  

The presumption of innocence is --- innocence is not 

merely a legal theory, it's not just a legal phrase, it's 

a substantial right to which everyone is entitled, unless 

you the jury are satisfied from the evidence of the 

defendant's guilt beyond a reasonable doubt.  

Well, what is a reasonable doubt in the law?  A 

reasonable doubt is the kind of doubt that would cause a 

reasonable person to hesitate to act.  Reasonable doubt 

may arise from the evidence presented in and of itself or 
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from the absence of evidence.  The State has the burden 

of proving the defendant's guilty beyond a reasonable 

doubt.  

And some of you may have served as jurors in civil 

cases where you were told that it's only necessary to 

prove that a fact is more likely true than not true, such 

as by the greater weight or the preponderance of the 

evidence.  In criminal cases, The State's proof must be 

more powerful than that.  It must be proof beyond a 

reasonable doubt.  

Proof beyond a reasonable doubt is proof that leaves 

you firmly convinced of the --- of the defendant's guilt.  

Now, there are very few things in this world that we know 

with absolute certainty and in criminal cases, the law 

does not require proof that overcomes every possible 

doubt.  If based on your consideration of the evidence, 

you're firmly convinced that one or both of the 

defendants are guilty of the crimes charged, you should 

find one or both guilty.  

If on the other hand you think there is a real 

possibility that the one or both defendants are not 

guilty, you should give them the benefit of the doubt and 

find one or both not guilty.  

Now, I'll remind you that during this trial you and 

I have certain duties to perform.  And as the trial 
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judge, it's been my job to preside over the trial and 

rule on the admissibility of evidence.  You are to 

consider only the competent evidence before you.  So any 

testimony which was ordered stricken from the record you 

have to disregard that testimony.  You can consider only 

the testimony which has been presented from the witness 

stand as well as any exhibits which have been made a part 

of the record in this case.  

I have the additional duty to charge you the law, 

and as the presiding judge, I'm the sole judge of the 

law.  It's your duty as jurors to accept and apply the 

law as I state it to you now.  

So if you already have some idea as to what the law 

is or what the law should be, and this idea does not 

agree with what I now tell you the law is, you must 

abandon that idea, because you're sworn to accept and 

apply the law exactly as I state it to you now.  

Now, again, Ladies and Gentlemen, in every case 

tried before a jury, the jury becomes the sole and 

exclusive judge of the fact in a case.  A trial judge 

cannot intimate, state, comment on, or make any statement 

to a trial jury about the facts in the case.  

Since you are the sole judges of the facts, you're 

not to infer from what I've said during the progress of 

this trial ruling upon the admissibility of evidence or 
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otherwise, or anything that I say to you now during the 

course of these instructions that I have any opinion 

about the facts in this case. 

Ladies and Gentlemen, the law does not permit me to 

have any opinion about the facts.  This is a matter 

solely for you to determine.  As jurors, it's your duty 

to determine the effect, value, weight, and truth of the 

evidence presented during this trial.  

Now, typically there are two types of evidence which 

are generally presented during a trial, direct evidence 

and circumstantial evidence.  Direct evidence directly 

proves the existence of the fact and does not require 

deduction, such as testimony by an eyewitness.  It's 

evidence which immediately establishes the main fact to 

be proven.  

Circumstantial evidence is proof of a chain of facts 

and circumstances indicating the existence of a fact.  I 

instruct you the crimes may be proven by circumstantial 

evidence and the law makes no distinction between the 

weight or value to be given to either direct or 

circumstantial evidence.  

However, to the extent The State relies on 

circumstantial evidence, all of the circumstances must be 

consistent with each other and when taken together, point 

conclusively to the guilt of the accused beyond a 
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reasonable doubt.  

If the circumstances merely portray the defendant's 

behavior as suspicious, then the proof has failed.  The 

State has the burden of proving the defendant's guilty 

beyond a reasonable doubt and this burden rests with The 

State regardless of whether The State relies on direct 

evidence, circumstantial evidence, or some combination of 

the two. 

Now, necessarily, you have to determine the 

credibility of witnesses who have testified, and you are 

the sole and only judges of the credibility in this case.  

Again, credibility simply means believability.  It 

becomes your duty as jurors to analyze and to evaluate 

the evidence and determine which evidence convinces you 

of its truth.  

In determining the believability of witnesses who 

have testified in this case, you may believe one witness 

over several, or several witnesses over one.  You may 

believe a part of the testimony of a witness and reject 

the remaining part of the testimony of that same witness.  

You may believe the testimony of the witness in its 

entirety, or reject it in its entirety.  You may consider 

whether any witness has exhibited any interest, bias 

prejudice or other motive in this case.  And you may also 

consider the appearance and manner of a witness while on 
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the witness stand.  

I instruct you Ladies and Gentlemen, that a person 

who has a past criminal record is competent to testify 

during a trial.  A past record does not affect the 

ability of that witness to testify.  The past record may 

only be considered by you, if at all, in determining the 

witness's believability.  

Remember, you are the sole judges of the fact in 

this case and of the believability of any and all of the 

witnesses who have testified.  

Now, as explained briefly yesterday, Ladies and 

Gentlemen, normally the rules of evidence don't permit 

witnesses to testify as to opinions or conclusions.  But 

an exception to this rule exists for expert witnesses.  A 

person who by education and experience has become an 

expert in some art, science, or profession, may give an 

opinion as to the subject the witness claims to be an 

expert in and may also give the reasons for their 

opinion.  

You should consider any expert opinion given by 

you --- given by a witness and like any other evidence, 

give it the weight you think it deserves.  If you decide 

that an expert witness's opinion is not based on 

sufficient evidence and experience, or if you decide that 

the reasons given in support of the opinion are not 
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sound, or that the opinion is outweighed by other 

evidence, you may disregard the opinion entirely.  

An expert witness's testimony is to be given no 

greater weight than that of any other witness, simply 

because the witness is an expert and you do not have to 

accept their opinion even though it's uncontradicted.  

Now, Ladies and Gentlemen, I instruct you and 

emphasize that the fact that the defendants in this case 

did not testify is not a factor to be considered by you 

in any way during your deliberations, and in your 

consideration on the question of the guilt or the 

innocence of the defendants.  It must not be considered 

by you in any manner whatsoever.  A defendant has the 

constitutional right to remain silent and the assertion 

of the this right must not be considered by you in your 

deliberations.  

I repeat, under your oath, you're to draw no 

conclusion whatsoever from the fact that the defendants 

in this case did not testify.  The fact that they did not 

testify should not even be discussed in the jury room.  

The burden of proof as I've said, is on The State.  The 

defendant is not --- or the defendants are not required 

to prove their innocence.  The burden of proof remains on 

The State to prove guilt beyond a reasonable doubt.  

Now, Ladies and Gentlemen, I'll define for you now 

R. 658

A. 658



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Jury charge

122

the offense of assault and battery of a high and 

aggravated nature.  A person commits the offense of 

assault and battery of a high and aggravated nature if 

the person unlawfully injures another person and great 

bodily injury to another person results, or the act is 

accomplished by means likely to produce death or great 

bodily injury.  

Great bodily injury means bodily injury which causes 

a substantial risk of death, which causes serious 

permanent disfigurement or protracted loss or impairment 

of the function of a bodily member or organ.  

If you find The State has failed to prove either or 

both defendants guilty of assault and battery of a high 

and aggravated nature, you may consider whether The State 

has proven the offense of assault and battery in the 

first degree.  

A person commits the offense of assault and battery 

in the first degree if the person unlawfully offers or 

attempts to injure another person with the present 

ability to do so, and the act is accomplished by means 

likely to produce death or great bodily injury.  

Again, great bodily injury means bodily injury which 

causes a substantial risk of death, or which causes 

serious permanent disfigurement, or protracted loss, or 

impairment of the function of a bodily member or organ.  
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Finally, Ladies and Gentlemen, if you found that the 

state has failed to prove the charge of assault and 

battery first degree, you may consider whether The State 

has proven the defendants are --- either defendants are 

guilty of assault and battery second degree.  

A person commits the offense of assault and battery 

in the second degree if the person unlawfully injures 

another or offers or attempts to injure another person 

with the present ability to do so.  And moderate bodily 

injury to another person results or moderate bodily 

injury to another person could have resulted.  

Moderate bodily injury means physical injury that 

involves prolonged loss of consciousness where the cause 

is temporary or moderate disfigurement, or temporary loss 

of the function of a bodily member or organ or injury 

that requires medical treatment when the treatment 

requires the use of regional or general anesthesia, or 

injury that results in a fracture or dislocation.  

Moderate bodily injury does not include one-time 

treatment and subsequent observation of scratches, cuts, 

abrasions, bruises, burns, splinters or any other minor 

injury that do not ordinarily require extensive medical 

care.  

Now, Ladies and Gentlemen I instruct you --- 

finally, I instruct you that if a crime is committed by 
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one or more people who are acting together in --- in 

committing a crime, the act of one is the act of all.  A 

person who joins with another to commit an unlawful act 

is criminally responsible for everything done by the 

other person which happens as a probable or natural 

consequence of the act done in carrying out the common 

plan and purpose.  

For example, two people can be guilty of killing 

another when only one of the two has a gun, there was 

only one bullet and only one of the two fired the shot 

that caused the death.  

If two or more people are together acting together 

assisting each other in committing the offense, the act 

of one is the act of all, or as it is sometimes said, the 

hand of one is the hand of all.  

Prior knowledge that a crime is going to be 

committed without more is not sufficient to make a person 

guilty of that crime.  Mere knowledge that another person 

is going to commit a crime even if the defendant is 

present when the crime is committed is not sufficient to 

convict the defendant as a principal.  Guilt as a 

principal is shown by actual or constructive presence at 

the scene as a result of prior arrangement.  

Therefore for the finding of a prior arranged plan 

or common scheme is necessary for a finding guilt as 
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principle.  

The State must prove beyond a reasonable doubt by 

competent evidence, the theory of the hand of one is the 

hand of all.  

A principal in a crime is one who either actually 

commits the crime or --- or who is present, aiding, 

abetting, or assisting in the committing of a crime.  

When a person does an act in the presence of and 

with the assistance of another, the act is done by both.  

Where two or more acting with a common plan or 

intent are present at the commission of a crime, it does 

not matter who actually commits the crime.  All are 

guilty.  The hand of one is the hand of all. 

Present at the commission of a crime means to be 

sufficiently near to aid and abet and assist in the 

commission of the crime.  

However, mere presence at the scene of a crime is 

not sufficient to convict one as a principal on the 

theory of aiding and abetting.  Intent is also a 

necessary element for there must have been a common 

design or intent to commit the crime and the crime must 

have been committed pursuant thereto with the person 

aiding and abetting by some overt act.  

Intent means in continued the result which actually 

occurs, not accidentally or involuntarily.  Intent may be 
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shown by acts and conduct of the defendants and any other 

circumstances from which you may naturally and reasonably 

infer intent.  The State must prove these elements of 

course beyond a reasonable doubt.  

Now, Madam Forelady, Ladies and Gentlemen of the 

jury, there are several verdicts in this case, and I 

prepared a verdict form for each defendant, okay, for --- 

to help guide your deliberations and for you to help 

return a verdict in this case.  Okay.  

Basically the first option --- and I'm just going to 

explain this to you --- but it basically runs through the 

three possibilities here.  Okay, the first option --- or 

the first statement is:  We the jury in the above 

captioned case on the charge of assault and battery of a 

high and aggravated nature unanimously find the 

defendant --- in this case it says Travis Lee, the other 

one says Kendrick Lee, either two mutually exclusive 

options not guilty or guilty.  

If you find that the state has failed to meet its 

burden of proving Travis Lee's guilt beyond a reasonable 

doubt, and all 12 of you apply --- agree with that, you 

would initial right next to not guilty and then proceed 

down to number two.  

If however --- if however, on the other hand, you 

find The State has met its burden of proving Mr. Lee's 
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guilt beyond a reasonable doubt and all of 12 of you 

agree, initial next to guilty, sign the form, knock on 

the door, let us know, we'll get you back in here.  Okay?  

The exact same questions are asked concerning the 

charges of assault and battery first degree and assault 

battery second degree.  Okay.  And you'll understand this 

when you see it, but it basically flows.  

All right.  Exactly as I said.  And they're 

identical with respect to each --- each defendant who is 

charged in this case.  

Now, Ladies and Gentlemen, if any --- if --- again, 

if any of you have any questions about the law or any 

sort of question or issue that you need to bring to my 

attention, Madam Forelady, simply write me a note and 

we'll get you back in here.  I'll look at the note, give 

it to the bailiff, I'll look at it and I'll try to help 

you with anything that you're struggling with.  

Understand that the videos, I'm not going to send 

those back, because I don't think there's a mechanism to 

play those back in there.  So should you want to watch 

those again, for whatever reason, just let us know which 

one you want to watch, we'll cue it up and try and get it 

to that point where you want to see what's going on.  

Okay?  So as it relates to videos, that's what you'll 

need to do.  
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Now, Madam Forelady, your verdict has to be 

unanimous.  That means all 12 of you have to agree.  We 

do not have majority verdicts in this state.  So all 12 

of you have to agree on whatever the verdict is.  

I want --- and again, as it relates to notes, I 

forgot to mention this, but please never tell me what the 

numerical division is between the jury.  All right?  If 

you send me a note, never tell me whether it's 10/2, one 

way or another.  6/6, 5/7, I don't need that information.  

So never give --- give me numbers as it relates to any 

sort of jury division should you need to communicate with 

the Court.  

Ladies and Gentlemen, I'll remind you that y'all 

were chosen on Monday as fair and impartial individuals.  

In other words, you have no friends to reward, you have 

no enemies to punish.  Your job is to render a verdict 

based solely on the evidence presented and on the law as 

I have instructed you.  

Now, I anticipate that your food is here.  In a 

moment I'm going to let all 14 of you go to the back and 

let the --- the clerk bring in the --- the stuff that you 

ordered.  

Please don't begin your deliberations yet.  Okay?  

Your cue to begin your deliberations, Madam Forelady, 

will be receipt of these instructions, the verdict forms 
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and all the evidence sans the --- the CDs, the CD-ROMs 

with the videos.  Okay?  And then my asking the two 

alternates to step out.  

You guys want to grab a slice of pizza let them go 

first.  Okay?  That way they can maybe kill whatever 

hunger pains they're suffering, because as soon as we get 

all that to you in the back, you can begin your 

deliberations and I'll bring them out.  All right?  

Should you want to take a smoke break, that's 

perfectly fine.  Try to limit it to maybe once every 

hour, 15 minutes, or something like that, hour 

30 minutes.  I --- it --- it's really best that you not 

break every 15 minutes to have cigarette.  And the reason 

for this, Ladies and Gentlemen, is that any time you have 

a cigarette break deliberations has to stop.  Okay?  

So you can only discuss this case with all 12 of 

people there.  That means if four or five are outside, 

deliberations have to stop 100 percent.  So try to 

minimize that to the extent --- and maybe limit it to 

every hour, hour and a half, somewhere in there if you 

could.  

All right.  With that, if you would adjourn to the 

jury room.  Don't begin your deliberations yet.  I'm 

going to send the clerk in with your food.  And you know, 

you're free to begin your deliberations.  All right.  
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Thank you.   

My instructions to the jury, any additions, 

objections, Mr. Tinsley?  

MR. TINSLEY:  Nothing beyond what I talked about 

earlier about the A and B third and the hand of one is 

the hand of all. 

THE COURT:  All right.  It's ditto?  

MR. GROSE:  Ditto.  

THE COURT:  All right.  Y'all good?  

MR. BLACK:  Nothing from The State.  

THE COURT:  Very good.  We will be at ease.  

Y'all double-check and make sure that what goes back 

is what should go back.  

I will be marking in a moment as Court's 12 my juror 

strike sheet, and as Court's 13, the Court's detailed 

lists that I promised would be in evidence.  So those 

will be marked and introduced at Court's exhibits here 

shortly for Mr. Grose and my earlier comments.  All 

right.  

(Court's Exhibits 12 and 13 marked and entered)

MR. BLACK:  And for the record, I believe State's 4 

is marked but was never entered, so I --- 

THE COURT:  Right, I believe that's correct.  But 

y'all make sure we're good on the evidence.  Okay?  

We'll be off the record. 
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(Off the record 1:52 p.m. to 3:10 p.m.)

(Jury deliberating 1:59 p.m.) 

(Jury not present in courtroom.

THE COURT:  We're back on the record.  I'm told that 

the jury has reached a verdict.  And anything prior to 

the jury being received into the courtroom from The 

State?  

MR. BLACK:  Not from The State.  

THE COURT:  Anything from the defense?  

MR. TINSLEY:  Nothing, Your Honor.  

THE COURT:  All right.  I want to compliment 

everyone on the way that we've conducted ourselves during 

this trial.  The --- the attorneys, the parties, everyone 

has done a --- a wonderful job of being very respectable 

and respectful in keeping things above board.  And I just 

want to ask that that please continue when the jury 

verdict is rendered.  I do not know what the verdict is, 

no one does.  

Obviously these 12 individuals were forced to come 

in here and hear this case.  And it's very important that 

whatever the decision is that their decision be respected 

by --- by all concerned, even though one side or maybe 

both sides may disagree with the outcome.  So please, if 

you do find yourself unable to contain yourself for 

whatever reason when the verdict is rendered, just feel 
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free to quietly --- quietly get up and walk out the back 

of the courtroom ---okay --- if there are any problems 

maintaining your composure.  

Let us have the jury, please. 

(Jury enters courtroom) 

THE COURT:  All right.  The record will reflect that 

the jury is back.  

Madam Forelady, I'm been told that you've reached a 

verdict; is that correct?  

MADAM FORELADY: (No audible response). 

THE COURT:  All right.  And all 12 of you agree on 

the outcome for each?  

MADAM FORELADY: (No audible response).  

THE COURT:  She nods yes.  All right.  If you would 

hand the verdict form, please, to the clerk of court.  

And if these are the exhibits, you could hand those to 

her as well.  Thank you.  All right.  All right.  

Madam Clerk, if you'll publish, please.  

CLERK:  Indictment number 2021-GS-01-215, State of 

South Carolina versus Travis Lee.  We the jury in the 

above captioned case on the charge of assault and battery 

of a high and aggravated nature unanimously find Travis 

A. Lee guilty.  Forelady Eleanor A. Weiders.  

Indictment 2021-GS-O1-214, State of South Carolina 

versus Kendrick Lee, we the jury in the above captioned 
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case on the charge of assault and battery of a high and 

aggravated nature unanimously find Kendrick Lee guilty.  

Forewoman Eleanor A.  Weiders forelady.

Ladies and gentlemen of the jury, if this is your 

verdict, so say you all, please signify by raising your 

right hand.  

THE COURT:  All right.  The record will reflect all 

12 hands were raised.  Anything prior to discharge of the 

jury from The State?  

MR. BLACK:  Not from The State, Your Honor.  

THE COURT:  From the defense?  

MR. TINSLEY:  Poll the jury, please, Your Honor.  

THE COURT:  You agree as well, Mr. Grose?  

MR. GROSE:  Yes.  

THE COURT:  All right.  Ladies and Gentlemen in a 

moment the clerk will call your juror names and numbers 

out individually, and will ask you is this your verdict 

as it relates to Travis Lee and is it still your verdict?  

And she'll ask the same question is this your verdict as 

it relates to Kendrick Lee, and is it still your verdict?  

Okay?  So Madam Clerk if you will poll the jury, 

please.  

CLERK:  Juror number 28 Benjamin Claire; is this 

your verdict and is it still your verdict?  

THE JUROR:  Yes. 
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THE COURT:  If you --- we need to individualize it 

for each defendant.  So Travis Lee and for Kendrick Lee.  

So you'll have to ask a few questions.  

CLERK:  Steven A. Stuber, juror number 175, is this 

your verdict and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  Here, I got it.  Let me have the list.  

I think I didn't make myself clear.  All right.  Let's 

see here.  Okay.  Juror --- yes.  Okay.  

Benjamin Claire, 28, who is that?  Raise your right 

hand.  All right.  Mr. Claire is this your verdict as it 

relates to Travis Lee and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  And is this your verdict as it relates 

to Kendrick Lee and is it still your verdict?  

THE JUROR:  Yes, sir.  

THE COURT:  And juror Steven Stuber, raise your 

hand.  All right.  Mr. Stuber is this your verdict 

concerning Travis Lee and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  And is this your verdict concerning 

Kendrick Lee and is it still your verdict?  

THE JUROR:  Yes, sir.  

THE COURT:  Juror 196, John Wilson, Mr. Wilson is 

this your verdict --- is this your verdict as it relates 
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to Travis Lee and is it still your verdict?  

THE JUROR:  Yes. 

THE COURT:  And is this your verdict as it relates 

to Kendrick Lee and is it still your verdict?  

THE JUROR:  (No audible response). 

THE COURT:  And juror 188, Caroline Webb.  All 

right.  Ms. Webb, is this your verdict in regards to 

Travis Lee and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  And is this your verdict as it relates 

to Kendrick Lee and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  Juror 45, Ms. Ellison.  Ms. Ellison, is 

this your verdict concerning Travis Lee, and is it still 

your verdict?  

THE JUROR:  Yes. 

THE COURT:  And is this your verdict concerning 

Kendrick Lee and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  Juror 120 Sally Mullet.  No, wait, 

sorry.  She was not seated.  Okay.  

Juror 156 Jasmine Sanders.  Is this your verdict as 

it relates to Travis Lee and is it still your verdict?  

THE JUROR:  Yes. 

THE COURT:  And is this your verdict as it relates 
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to Kendrick Lee, and is it still your verdict?  

THE JUROR:  Yes.  

THE COURT:  And Juror Heath Parnell.  Mr. Parnell is 

this your verdict concerning Travis Lee and is it still 

your verdict?  

THE JUROR:  It is.  

THE COURT:  And is this your verdict concerning 

Kendrick Lee and is it still your verdict?  

THE JUROR:  It is.  

THE COURT:  And juror 1201, William Murphy.  Mr. 

Murphy, is this your verdict concerning Travis Lee and is 

it still your verdict?  

THE JUROR:  Yes, Your Honor. 

THE COURT:  And is this your verdict concerning 

Kendrick Lee, and is it still your --- your verdict?  

THE JUROR:  Yes, sir. 

THE COURT:  All right.  Juror --- Forelady 193, 

Eleanor Weiders --- Weiders I'm sorry.  Ms. Weiders is 

this your verdict concerning Travis Lee and is is it 

still your verdict?  

THE JUROR:  It is. 

THE COURT:  And is this your verdict concerning 

Kendrick Lee and is it still your verdict?  

THE JUROR:  Yes, sir.  

THE COURT:  Juror 136, James Powell.  Mr. Powell, is 
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this your verdict concerning Travis Lee and is it still 

your verdict?  

THE JUROR:  Yes. 

THE COURT:  Is this your verdict concerning Kendrick 

Lee, and is it still your verdict. 

THE JUROR:  Yes.  

THE COURT:  Okay, juror 47, Laura Falls.  Ms. Falls, 

is this your verdict concerning Travis Lee and is it 

still your verdict?  

THE JUROR:  (No audible response). 

THE COURT:  And is this your verdict concerning 

Kendrick Lee and is it still your verdict?  

THE JUROR:  (No audible response).

THE COURT:  Juror 137, Tammy Poor.  Ms. Poor, is 

this your verdict concerning Travis Lee, and is it still 

your verdict?  

THE JUROR:  Yes, sir.  

THE COURT:  And is this your verdict concerning 

Kendrick Lee, and is it still your verdict?  

THE JUROR:  Yes, sir.  

THE COURT:  Juror 82, Steven Hunter --- or wait, no.  

Those are the alternates.  Okay.  It would appear that 

the jury has been  polled.  

Anything further from the defense prior to 

discharge?  
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MR. TINSLEY:  Nothing for the jury, Your Honor. 

THE COURT:  Mr. Grose?  

MR. GROSE:  No, sir.  

THE COURT:  Ladies and gentlemen of the jury, I want 

to thank you for your work here this week.  I will tell 

you that in the coming days, you'll get a letter from me 

thanking you for your jury service.  The letter's purpose 

is two-fold.  First, it is a formal thank you, and 

expression of appreciation for your work here this week.  

But I also have an ulterior motive.  If there was 

anything that you did not like about jury service, I want 

to know.  Anything you liked, sure, let me know.  

Anything you didn't like definitely let me know though, 

okay?  

You'll have my contact information, e-mail, snail 

mail, phone number, whatever.  And if you have any 

questions concerning your jury service this week, feel 

free to reach out to me, I'll be more than happy to 

answer those questions for you as best I can.  All right?  

At this point in time, you are free to go.  

Understand, Ladies and Gentlemen, that generally as a 

rule, what happens in the jury room stays in the jury 

room.  Okay?  It's a little bit like Las Vegas in that 

regard.  So whatever happens in there, whatever 

discussions were, that's usually confidential.  But if 
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you were to be contacted by one of the lawyers, 

understand that lawyers get better at their jobs by --- 

by sometimes reaching out to jurors and finds out what 

they liked what they didn't like, how they could do 

better at what they do.  

And sometimes somebody might reach out to you just 

to discuss that, how the trial went and what your 

impression was.  If you want to talk to them, that's 

fine.  If you don't want to talk to them, just politely 

say, hey, I --- I appreciate you calling me, but yeah, 

I've got other stuff I need to do, and they want bother 

you.  All right?  

So with that, understand, Ladies and Gentlemen that 

you --- you will get a check.  It should be in the mail 

in the coming days.  I think 15 bucks a day, so $60.  It 

may not arrive till next week.  If for some reason it 

doesn't get there in the next couple of weeks, just give 

the clerk a call and she'll reissue the check.  All 

right.  I'm not --- I'm not going to keep you any longer.  

At this point in time.  I'll be addressing some 

post-trial motions.  With the attorneys.  And at that 

point in time, after those motions we'll move on with 

sentencing.  If you desire to stay for sentencing, that's 

perfectly fine.  But just for security purposes, I'll 

have to ask that you maybe take a seat out here kind of 
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in the rows to the back if you choose to stick around for 

sentencing.  Okay?  

I'm going to take a break.  So if you wish to stay 

for sentencing, that's perfectly fine.  The back rows 

over on this side here to my --- my left would probably 

be the best place to sit.  

And if you don't want to stay here any longer, I 

will tell you the weather outside is quite lovely.  Enjoy 

your day, and enjoy the rest of your week.  

And they have juror excuses for their employers?  

CLERK:  Yes. 

THE COURT:  Okay.  Very good.  We have juror excuses 

right here.  The bailiff will provide those to you if you 

need one.  Again, I thank you very much for your efforts 

and your work this week.  And the 11 of you can go.  

Madam Forelady, I need you to actually sign the 

indictment.  So you hang around for five seconds.  

And the rest of you are free to go.  If you left 

anything in the back, feel free to collect it.  Okay?  

Everyone else, please stay.  Please stay seated 

while the jury leaves. 

(Jury leaves courtroom) 

THE COURT:  While the Solicitor prepares the 

sentencing sheets, I'm going to ask that the deputies go 

ahead and take Misters Lee into custody if you could.  At 
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least please secure them.  All right.  Till we are able 

to address post-straw motions and sentencing.  All right.  

And Solicitor, obviously I'll be happy to hear from 

the victim in this case whenever we reconvene.  Okay?  If 

he wishes to tell me anything else.  

MR. BLACK:  Yes, sir.  

THE COURT:  We'll be off the record.  

(Off the record 3:23 p.m. - 3:29 p.m.) 

THE COURT:  Solicitor, you have sentencing sheets?  

MR. BLACK:  Yes, sir, Your Honor.  

MR. GROSE:  Your Honor, we're going to ask that --- 

well we'll wait till they get back out here.  

THE COURT:  They don't have to sign them because it 

was a conviction at trial, but show it to them.  

All right.  Mr. Jones, you may need to let Mr. 

Travis have that seat there, if you could.  

All right.  Mr. Tinsley, I assume that you do renew 

all previous motions and new --- for a new trial on 

behalf of Travis Lee, sir. 

MR. TINSLEY:  Yes, Your Honor.  

THE COURT:  Mr. Grose, you do the same?  

MR. GROSE:  I have ten days to do that.  

THE COURT:  Yes, sir.  But you do renew all prior 

motions --- 

MR. GROSE:  I --- I do, but --- but I tend to make a 
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motion within ten days --- 

THE COURT:  All right.  Great.  

MR. GROSE:  --- as the rules allow.  

THE COURT:  All right.  Very good.  

MR. GROSE:  Also ask that, and I think Mr. Tinsley 

is in agreement on this, ask that sentencing be deferred.  

As you might recall, Mr. Tinsley mentioned in chambers 

that he believed that his client, Travis Lee's, priors 

should not be considered two strikes.  

At the time, I commented that that was sentencing 

issue and I believe the same applies for Kendrick Lee.  

So we would ask for an opportunity to be able to brief 

that.  

THE COURT:  Okay.  And --- and I was informed in 

chambers, obviously that the recidivus provisions of the 

code did apply in this case.  Does The State have a 

position on this?  

MR. BLACK:  Judge, our position is just so the Court 

is aware with regard to Mr. Travis Lee, we did serve him 

a NOOP (phonetic) notice for convictions of distribution 

of crack within a half mile of a school which is 

classified as serious.  That offense date was March 21, 

2022.  And then he has another serious offense from 

February the 27th, where he was also sentenced on the 

same day.  That offense date was the March the 13th of 

R. 679

A. 679



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

143

2002.  And again, that's also classified as serious.  

We --- we sent an update to Mr. Tinsley on LWOT 

(phonetic) notice because they were originally can be 

charged with attempted murder.  And so we changed it 

because obviously we went forward with an APHAN charge 

(phonetic).  

So we just basically redid the language just so it 

clear was The State intended on going forward with for 

Mr. Travis Lee.  

With regard to Mr. Kendrick Lee, The State served 

him again, an LWOT notice back on February the 16th of 

2021.  He had a conviction for trafficking crack cocaine, 

10 to 28 grams.  That offense date was May the 13th of 

2008.  That is also classified as a serious offense.  He 

pled on November the 13th of 2009.  On the same day, he 

pled on November the 13th of 2009, he pled to a 

distribution of marijuana within a half mile of a 

proximity to a school or playground.  That offense date 

was July the 6th of 2006.  Again, that's also classified 

as a serious offense.  

And again, that was served on Mr. Lee on February 

the 16th of 2021.  And again, likewise, The State updated 

that LWOT notice on August the 19th of 2023 when it 

became clear that we were going forward with an ABHAN 

(phonetic) charge and not an attempted murder charge.  So 
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that reflected that in at that LWOT notice.  

As far as our position, Your Honor, you know, day 

I --- I think we should go ahead and sentence, but of 

course we'll do whatever the Court decides to do.  

THE COURT:  Okay.  Mr. Tinsley, you did indicate in 

chambers that there was some --- in your mind, some --- 

some question as to whether --- because they were --- 

because your client was sentenced at the same time, 

whether that should be treated at one event; is that your 

position?  Or give me your position again, please. 

MR. TINSLEY:  No.  No.  No, Your Honor.  I mean, 

that's why we're asking for time.  But no, it's got 

nothing to do with the fact that he was sentenced at the 

same time.  We're talking about two distributions with 

the same narc eight days apart.  Section 17-25-50 says in 

determining the number of offenses for the purpose of 

imposition of sentence the Court shall treat as one 

offense any number of offenses which have been committed 

at times so closely connected in point of time that they 

may be considered as one offense, notwithstanding under 

the law if they constitute separate and distinct 

offenses.  

I mean I --- I --- I think this should be treated as 

one --- one strike is what my argument was.  But I think 

to flesh it out more, is why we're making the motion for 

R. 681

A. 681



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

145

the deferred sentence, so they can look at the law a 

little bit more on that.  

MR. GROSE:  And be able to flesh out the facts.  

THE COURT:  Okay.  Have y'all been able to do any 

research on this thus far?  I know that the amended LWOT 

was served, I guess only about a month ago or so?  Month 

and a few weeks six weeks or so.  

MR. GROSE:  Have I looked at some of the cases, the 

Pete Bright case comes to mind.  I've looked at these two 

sections, but I need to get together --- I mean, this is 

isn't ripe until this point.  And --- 

THE COURT:  I'm sorry, this isn't --- 

MR. GROSE:  This --- this isn't ripe until this 

point when it's a sentencing issue and we need to be able 

to have time.  You know, quite frankly most places don't 

do like South Carolina, and goes straight from trial into 

sentencing.  And, you know, I think that there's probably 

under the circumstances would --- would be a due process 

violation to rush it. 

THE COURT:  I --- I --- I don't know that it would 

necessarily constitute a due process violation.  I'm --- 

I'm --- I'm familiar with that code section.  

I'm --- Solicitor, I'm going to afford them an 

opportunity to go ahead and research this issue.  And I 

will be granting their motion to defer sentencing.  
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the -- the primary --- the two primary reasons I'm doing 

that is there is not --- there appears to be --- only be 

one case that tangentially touches on that code section.  

There may be other cases from our sister states that 

could inform this issue.  

And secondly, obviously the mandatory penalty in 

this case is what it is.  And I would much rather the 

Appellate Courts have an opportunity to address this 

issue --- this issue on direct appeal as opposed to 

perhaps post-conviction relief if for some reason there's 

something floating around out there either in the 

Appellate pipeline, through the --- to the South Carolina 

Court of Appeals or elsewhere, and they don't find it. 

So I'm going to afford the defense an opportunity 

and to do exactly that.  And also give you an opportunity 

to --- to research that issue.  Because the penalty is 

what the penalty is.  

In light of the convictions, if you are accurate --- 

if you are correct, that --- that the two strikes for 

each gentleman should count as separate and distinct 

offenses if you are correct, then the penalty is what it 

simply is.  And I'll allow them a opportunity to develop 

this issue a little bit more.  

I will be in Laurens in two weeks, I believe.  

Perhaps.  
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MR. BLACK:  Or you'll be back over here November 

the 13th week.  If we could do that that week, that would 

be --- 

THE COURT:  All right.  Very good.  

MR. BLACK:  It's whatever --- whatever works better 

for you, Judge.  

THE COURT:  I --- I --- I really don't want that 

hanging out there unnecessarily long if at all possible.  

I'd like to handle this --- is it two weeks that we're in 

Laurens?  I'm going to be in Laurens the week of the 

16th.  I --- I'd prefer to do it then if at all possible.  

I --- I know that'll require some minor traveling for all 

concerned that --- 

MR. BLACK:  October 16th?  

THE COURT:  October 16th week, yes.  I --- I --- I 

don't if --- Mr. Tinsley. 

MR. TINSLEY:  I was just going to say, I'm --- I'm 

fine traveling to Laurens, I don't have any objection to 

that.  I'm just letting the Court know that I'm going to 

be at least, the early part of that week, going to be in 

a Common Pleas a wreck trial in front of Judge Hocker in 

Greenwood.  

THE COURT:  It's not a problem.  We'll --- we'll --- 

we'll work around everyone's availability.  If --- if --- 

if y'all could, try to have this issue briefed with me by 
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the 16th of October.  And simply coordinate with John 

Thomas over in Laurens about the trial schedule 

availability and that kind of a thing.  

As things stand, I think it's anticipated that Judge 

Cothran will be handling trials and I'll be doing pleas, 

so my availability should be pretty open.  Okay?  

MR. BLACK:  Yes, sir, Your Honor.  

THE COURT:  All right.  Very good. 

MR. BLACK:  And before we --- before we go off the 

record --- 

THE COURT:  Yes, sir.  

MR. BLACK:  I --- I'm going to put the sentencing 

sheets --- I'm going to have them marked as Court's 

exhibits if that would be appropriate.  

THE COURT:  That would be appropriate.  

MR. BLACK:  And then just so the record is clear.  

And then we'll also forward a copy of these to you as 

well for you to review when you look at these briefs.  

THE COURT:  That'll be fine.  And if you want to 

attach them to your briefs as well, that's fine too.  

MR. BLACK:  Yes, sir.  

THE COURT:  All right.  Very good.  Mark those, as I 

think it'll be Court's 15 and 16.  And what we're up to 

or 14 and --- 14 and 15.  No, I've already got 13.  13 

was my strike sheet.  It'll be 14 and 15.  Yeah. 
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(Court's Exhibits 14 and 15 marked and entered)

THE COURT:  All right.  I'll see you gentleman in a 

few weeks. 

         (PROCEEDINGS CONCLUDED AT 4:14 P.M.)

R. 686

A. 686



CERTIFICATE OF TRANSCRIBER

I, JEANNE MELDRIM, a court-approved transcriber, do

hereby certify that the foregoing is a true, accurate and

complete Transcript of Record of the proceedings had and evidence 

introduced in the trial of the captioned case, relative to appeal, in 

the Court of CIRCUIT COURT 8 for ABBEVILLE COUNTY, South Carolina, on 

the 28th day of September, 2023.

I do further certify that I am neither of kin, counsel, nor 

interest to any party hereto.

January 12, 2024 

   Jeanne Meldrim

   Transcriber

R. 687

A. 687



R. 688

A. 688



R. 689

A. 689



R. 690

A. 690



R. 691

A. 691



R. 692

A. 692



R. 693

A. 693



R. 694

A. 694



R. 695

A. 695



R. 696

A. 696



R. 697

A. 697



R. 698

A. 698



R. 699

A. 699



R. 700

A. 700



R. 701

A. 701



R. 702

A. 702



R. 703

A. 703



R. 704

A. 704



R. 705

A. 705



R. 706

A. 706



R. 707

A. 707



R. 708

A. 708



R. 709

A. 709



R. 710

A. 710



R. 711

A. 711



R. 712

A. 712



R. 713

A. 713



R. 714

A. 714



R. 715

A. 715



R. 716

A. 716



R. 717

A. 717



R. 718

A. 718



R. 719

A. 719



R. 720

A. 720



R. 721

A. 721



R. 722

A. 722



R. 723

A. 723



R. 724

A. 724



R. 725

A. 725



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF SOUTH CAROLINA 

COUNTY OF ABBEVILLE 

)

)

IN THE CIRCUIT COURT 8 

DOCKET NO. 2021-GS-01-00215
           2021-GS-O1-00214 

________________________________________

STATE OF SOUTH CAROLINA,

Plaintiff,

versus

TRAVIS A. LEE AND 
KENDRICK MONTREZ LEE 

Defendant.

)

)

)

)

)

)

)

________________________________________

H E A R I N G

PRESENT: Travis A. Lee and Kendrick Montrez Lee 
DATE: October 19, 2023 
TIME: 2:35 p.m. - 4:08 p.m. 
LOCATION: South Carolina Circuit Court 8 
JUDGE: Frank R. Addy, Jr. 
TRANSCRIBED BY: Jeanne Meldrim

LEGAL EAGLE
Post Office Box 5682

Greenville, South Carolina 29606
864-467-1373

depos@legaleagleinc.com

R. 726

A. 726



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

APPEARANCES

Micah Black, Esquire 
Eighth Circuit Solicitor's Office
PO Box 516 
Greenwood, SC 29649 

 
Yates Brown, Esquire 
Eighth Circuit Solicitor's Office 
P.O. Box 516 
Greenwood, SC 29469 

Attorneys for the Plaintiff

Charles Grose, Esquire
The Grose Law Firm
305 Main Street
Greenwood, SC 29646 

Attorney for Defendant Kendrick Montrez Lee 

Robert Jamison Tinsley, Jr., Esquire
Tinsley & Tinsley, PC 
109 Oak Avenue 
Greenwood, SC 29646 

Attorney for the Defendant Travis Arnett Lee  

Also attending - Family members and friends of the defendants

R. 727

A. 727



A. 728



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

4

    THE COURT:  Okay.  If we may, we're going to go back 

on the record.  And this is regarding a Abbeville case 

that was tried several weeks ago.  The case numbers for 

Travis Lee --- case number for Travis Lee is 

2021-GS-01-00215, for Kendrick it's 2021-GS-01-00214.  

The jury convicted both gentleman of the offense of 

assault and battery of a high and aggravated nature.  I 

can't recall off the top of my head who the court 

reporter was for that trial, but obviously we --- we do 

have a different court reporter, I believe, here today 

for these proceedings.  

But after the verdicts were returned, procedurally the 

defendant's requested time to formulate any post-trial 

motions.  I think where we left off was that a motion for 

a new trial still has yet to be made.  But there was of 

course also the issue of sentencing and life without 

possibility of parole, and whether the gentleman --- the 

gentleman's prior convictions are sufficient to warrant 

the Court opposing that sentence.  

I did receive The State's brief on that issue last 

night.  And I got Mr. Tinsley's earlier today.  Did --- 

did you prepare one, Mr. Grose?  Are we --- 

MR. GROSE:  I did not. 

THE COURT:  Okay.  All right.  Before I hear from 

The State, I presume, gentleman, that you do move for new 
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trials and of course you do redo all prior motions made 

during the court trial that we had --- had in September 

and renew all prior objections.  

MR. GROSE:  I --- I do all that, however, the rules 

provide for ten days after sentencing to do written 

motions --- 

THE COURT:  Okay. 

MR. GROSE:  --- that's --- that's Rule 9 --- I mean, 

Rule 29.  

THE COURT:  Sure.  

MR. GROSE:  And I do plan to file a written motion 

raising the --- the grounds, but that's not --- 

THE COURT:  I --- I was thinking that we were going 

to address that today.  

MR. GROSE:  Mr. Tinsley and I conferred about what 

the rule was.  I'm going to take my ten days after 

sentencing.  

THE COURT:  All right.  Do --- do you anticipate --- 

do you anticipate anything that necessitates reconvening 

a hearing in terms of your motion or --- and --- and the 

reason I'm asking that, gentleman, is I --- if --- if I'm 

going to move forward with sentencing today, and you 

intend to file something that might require another 

hearing, because of the volume of what I do have to 

address today here in Laurens, and because just for good 
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old judicial economy, perhaps it would be better, 

especially if your motion is going to address any of the 

LWOP aspects of this, that we reconvene this at a later 

point in time.  

I --- I simply ask because obviously you've had a 

couple of weeks to think about issues you were going to 

raise and if it's something that I can address just by 

written memoranda, then I anticipate being able to move 

forward today and not have to reconvene.  If it's 

something that's going to require another hearing, 

whatever, then I have concerns.  

MR. GROSE:  Well, you know, the rule says that it's 

your discretion as to whether you convene the hearing or 

not on the new trial motion.  And I --- I don't know 

that --- I've never gotten a hearing from you on a new 

trial motion a general sessions case.  

THE COURT:  You have and others have, but --- 

(Simultaneous speaking) 

MR. GROSE:  --- well, am saying I've gotten from 

other judges --- but I --- I --- I --- I did want newly 

discovered evidence one time.  And --- and now I don't 

know of any newly discovered evidence, but I don't know 

what's going to happen in the next ten days. 

THE COURT:  Okay.  Well let's just address --- let's 

just address then the sentencing issue.  Solicitor, I did 
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read your memorandum you want to hit the high points of 

that and go ahead and make a record of the prior 

convictions.  I know that you did have some sentencing 

for --- I know you had some sentencing paperwork you want 

to make part of the record as well as some incident 

reports, with the exception if I remember correctly 

you --- you were unable to locate one incident report, I 

believe concerning Travis Lee, but otherwise, you had a 

whole bunch of stuff you wanted to make part of the 

record; am I right?  

MR. BLACK:  Yes, sir, that is correct.  I'm going to 

go ahead and put that on the record.  I have marked as 

Court's Exhibits 1 through 8 several items.  

(Court's Exhibits 1 through 8 marked)

MR. BLACK:  The first item is a --- is a sentencing 

sheet for Kendrick Lee and that is a conviction for 

distribution of marijuana within a half mile of a school 

or playground.  And that is marked as serious and the 

indictment number is 2006-GS-01-495.  And there is a 

indictment that's stapled to that --- that court's 

exhibit and they are certified copies from clerk's 

office.  

And I believe in this case against Mr. Kendrick Lee, 

he was represented by Joseph Smithdeal.  

Court's Number 2 is also for Mr. Kendrick Lee.  It's a 
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trafficking crack cocaine conviction where he also pled 

guilty 10 to 28 grams.  It's also marked as serious 

again.  He's also represented by --- he was represented 

by Joseph Smithfield.  And the sentence date on both of 

those charges were November the 13th of 2009.  And again, 

Court's 2 is the sentencing sheet as well as a certified 

copy of the indictment.  

Court's 3 is for Mr. Travis Arnett Lee.  On that there 

are two sentencing sheets that are attached.  There's a 

distribution crack within half mile of a school, which is 

marked as serious.  And he was represented by W. Alex 

Burney (phonetic), I believe is his name who was a public 

defender at the time.  That is classified as serious.  

He also pled at the same time to a distribution of 

crack second, which at the time was not classified as 

a --- as a serious offense, it was classified as 

non-violent.  

And he pled to those two charges --- charges at the 

same time.  And also attached is the indictment for those 

two offenses.  And this would have been back on February 

the 27th of 2003, so that indictment looks a little bit 

different than what we have now.  There's actually, I 

guess both indictments, or both the language of both of 

those charges are in the same body of the indictment.  

And again, that's Court's Number 3.  And there's true 
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copies of that.  And that date, Your Honor, for the 

record, is --- the offense date is 3/21/2022. 

The next one is Court's Number 4.  Same thing for Mr. 

Travis Lee, distribution within half a mile of the school 

which is marked as serious.  The sentence date is 

2/27/03, which is the same sentence date.  He is also 

represented by W. Alex Burney, a public defender at the 

time back in 2003.  

There's also, again, the sentencing sheet for the prox 

charge as the distribution crack, second, which again, 

was not classified as a strike at the time.  And then 

also attached to that is the indictment.  

Court's Number 5 is a copy of the incident report that 

we did cover from the Abbeville County Sheriff's Office 

regarding Travis Lee.  And that is from the incident date 

of March 13th of 2002.  Again, we were not able to 

recover an incident report from Abbeville City or 

Abbeville County for that March the 21st, 2002 arrest and 

conviction.  

Court's Number 6 is a distribution of marijuana 

incident report regarding Kendrick Lee, and that date is 

July the 6th of 2006.  And that again is marked Court's 

6.  

Court's --- I'm sorry and that is the prox charge on 

the marijuana for Kendrick Lee.  
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And then the other incident report is Court's Number 7 

for Kendrick Lee and that incident date is May the 13th 

of 2008.  That was an Abbeville City report.  And again a 

couple pages but that is marked as Court's Number 7.  

And then I also marked as Court's Number 8 a copy of 

my memorandum that I did provide to you last night via 

e-mail.  

As far as kind of the high points of the --- the memo, 

that I did send, Your Honor.  Of course I talked about 

kind of the factual background.  The State did serve 

notice to Kendrick Lee.  Originally, they were both 

charged with attempted murder, The State, after looking 

at the case and evaluating the case, decided to move 

forward on an indictment of ABHAN, which we did.  But we 

did send a notice to seek like on Mr. Kendrick Lee.  I 

believe for Mr. Kendrick Lee, originally we served him, I 

want to say it was in 2021, maybe --- I want to say it 

was February of 2021.  And then we sent --- we sent an 

amended notices to his attorney, Mr. Grose, that 

changed --- really just changed the notice letting him 

know that we were going forward with ABHAN, just making 

that official.  And that was on August the 19th of 2003.  

Similar with Mr. Travis Lee, we served him a life 

notice, I want to say back at the beginning of 2023.  And 

then on August the 9th we did send him an amended notice 

R. 735

A. 735



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

11

again, letting him know that we were going forward with 

the --- the ABHAN charge.  

Of course both of them were convicted on September 

the 28th of this year in Abbeville on the charge of ABHAN 

and I won't rehash the facts, but that is set forth in 

the memo.  

And --- and again just to kind of summarize again, 

Kendrick Lee, he's got two --- two prior strikes on his 

record.  He pled on both of those on November the 13th, 

2009.  He was represented by Joseph Smithdeal at that 

hearing.  

The first conviction was a 2006 conviction for a prox 

charge.  Again, he sold a quantity of marijuana at the 

Hickory Heights Apartment complex and there was a 

playground that's located within a half mile of the point 

where he sold the marijuana to a confidential informant. 

And then about two years later on May the 13th of 

2008, he was arrested at 1010 Adams Drive.  Officers 

basically approached a group --- a group of men.  I 

believe that they smelled marijuana.  When they patted 

down Mr. Kendrick Lee they did notice a bulge in his 

pocket, pulled out some marijuana.  

He was arrested and take back to the Abbeville Police 

Department.  And then once they took him to Abbeville 

Police Department, they found an additional 26 grams of 
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crack cocaine as well as some money.  And I think Mr. 

Kendrick Lee did admit that the money came from some drug 

transactions.  And again that was on May 13th of 2008.  

Regarding Travis Lee, his two offense dates, Your 

Honor, as I've already mentioned, he pled to two prox 

charges as well as two distribution of crack second 

offense charges in May of 2002.  One offense date was 

May 13th of 2002, and the second one was May the 21st of 

2002.  

He was represented by W. Alex Burney on both of those 

charges.  And again, we have an incident report from the 

March the 13th, 2002 incident, but we don't have one for 

the March the 21st incident.  And those are, again, about 

nine days apart when those offenses occurred.  

As far as the cases that we cited, Your Honor, we 

cited in our brief, we cited State v Coon.  There's not a 

whole lot of --- I guess, case law, out there on this 

particular issue, again, regarding 172545 and 172550, 

which is, you know, you have to kind of look at both of 

those statutes in conjunction with each other when 

decided whether or not the Court is going to issue a life 

sentence.  

And --- and also in looking at the proximity of these 

prior offenses when they occur and whether or not they 

are to count as basically a continuous offense --- one 
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continuous offense or separate offenses.  

Coon basically said, and was basically a --- Coon and 

Bryant are both PCR cases, Your Honor.  And defendant's 

filed PCR basically alleging their attorneys were 

ineffective for not arguing that at the trial court 

level, that they were one continuous string.  

In the Coon case, it was basically some burglaries and 

I believe the burglaries were two weeks apart.  I think 

he had committed another burglary kind of in close 

proximity to the --- I guess the original one.  He 

committed three and some, two on back-to-back dates and 

then another one about two weeks later.  

And the Court basically said, no, those are separate 

offenses, the ones from the two weeks apart were at 

different locations.  They were different buildings, so 

you basically have different victims.  

And the Court basically said we're not going to 

establish any kind of bright-line rule as to what 

constitutes two offenses that are so closely in point in 

time that we should say it's one offense or two separate 

offenses.  

Similarly in Bryant you --- you had a situation where 

you had a guy that basically committed a string of armed 

robberies over the course of about a week.  Two of them 

were on back-to-back dates.  One was on December the 27th 
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in 1996 about 1:00 in the day.  And then the next one was 

December the 28th at 2:00 a.m.  One was in --- one was in 

Orangeburg County, the other one was in Colleton County.  

And then he committed another armed robbery a couple days 

later in January of 1997 in Jasper County.  And he 

originally received a ten-year sentence on the Colleton 

and the Jasper County cases.  

And then The State tried him in Orangeburg County and 

ultimately got a --- a life sentence on that.  

And the argument there on the PCR again, is these 

are --- it's basically one string of offenses, basically 

committed these armed robberies over the course of a 

couple day period, it should all be considered one 

offense.  

And the --- I believe originally on the PCR it was 

granted, but it was ultimately reversed if I'm 

remembering correctly on that.  They basically said --- 

the Court said it wasn't --- it wasn't one string of 

offenses.  You got, you know, different armed robberies 

that are occurring in --- in different counties and 

different locations.  And while they're sure they're --- 

they're close, it's --- it's they're --- they're separate 

offenses.  

So that's kind of the argument, Judge, that we have 

here regarding both Kendrick Lee and Travis Lee.  With 
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Mr. Kendrick Lee, and his offenses are basically two 

years apart.  While he did plea on the same day, two 

strikes, they're basically two years apart.  One's a 2006 

case, a prox charge.  The other one's a 2008 trafficking 

charge.  They're at different locations.  They're --- 

they're separate offenses.  They shouldn't be considered 

as one offense.  And so this new conviction for ABHAN 

should count as a --- as a third strike.  

Same thing with Mr. Travis Lee.  His are a little bit 

closer.  We acknowledge that they're about nine days 

apart.  He's got a conviction for a prox charge and a 

distribution charge from March the 13th of 2002, I 

believe it was.  And then about nine days later, he 

basically has the same thing, convictions for 

distribution and a prox charge.  And he pled to those in 

February of 2003.  

And again, we --- I don't have another incident report 

for the second offense.  I don't know all the --- all the 

facts in it.  And the facts as you are aware pretty bare 

on those incident reports and I have provided you a copy 

so there's not a whole lot to kind of determine as to, 

you know, what went on.  But it's --- it's our --- it's 

our argument and it's our belief that they should be 

considered two separate offenses for the purposes of this 

sentencing, and as such, Mr. Travis Lee should also be 
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sentenced to life because he now has three --- three 

strikes.  

THE COURT:  All right.  As it relates to Travis, did 

the incident reports that --- or not the incident 

reports, but the sentencing sheets, or any of the court 

documents, did they reflect separate incident dates?  

MR. BLACK:  They do, Your Honor.  At the very top, 

of course, the caption on the top right side, you've got 

date of offense, code, CDR code, indictment number y'all 

put on --- that you put on there, and the --- at this 

time, they were handwritten in and they both reflect 

different incident dates.  And I meant to pass these up 

to you.  

THE COURT:  All right.  

MR. BLACK:  And I can do that (inaudible).  

MR. BROWN:  Judge, just for a housekeeping matter, I 

know he said this a Court's 1 through 8.  I think we 

already used Court's 1 through 8 for the trial.  So once 

all these are combined these will need to be remarked so 

the Court's not confused with any of the Court's 

exhibits.  

THE COURT:  How about I just --- instead of 

remarking these, I'll just have the court reporter 

indicate today's date on the Court's exhibits and 

that --- that --- the handwriting will be different. 
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MR. GROSE:  (Unintelligible). 

THE COURT:  --- sorry?  

MR. GROSE:  (Unintelligible). 

THE COURT:  Yeah, that way I don't think we have to 

worry about re-marking them.  And it'll be cleaner in 

terms of the record.  

And Court's 3 and 4, they reflect incident dates for 

Travis Lee of 3/21/02, and 3/13/02 respectively.  

And Mr. Tinsley, I did get your memorandum.  And of 

course you also raise a --- did --- were you done?  I'm 

sorry.  

MR. BLACK:  I --- I had the record.  He wanted to 

have the record.  I can give that to you now, or I can 

give it to you later, both of them.  I --- I -- I don't 

know if it matters. 

THE COURT:  Right.  I --- I don't know that I 

necessarily need that in terms of --- 

MR. BLACK:  Yes, sir. 

THE COURT:  --- any other miscellaneous offenses 

that they may have been convicted of are probably 

immaterial --- 

MR. BLACK:  Yes, sir. 

THE COURT:  --- if --- if I were to conclude that 

you correct, that LWOP applies then any other record 

would be immaterial if I include after hearing from them 
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that you're incorrect in your position, then I'll hear 

that record, because sentencing would then be 

discretionary.  

MR. BLACK:  Yes, sir.  

THE COURT:  Mr. Tinsley, you --- you raise a ex post 

facto violation in your motion, and also argue that the 

distributions are so temporarily close to each other that 

they should count as --- as one strike.  You want to 

expand on that?  

MR. TINSLEY:  Yes, Your Honor.  The dates of those 

offenses for --- according to the sentencing sheet, which 

is all we had to go on, because they're so old that law 

enforcement doesn't have any record beyond a 

three-sentence incident report.  And it says nothing 

about the March 13th.  It's March 13, 2002 and March 21, 

2002, which is eight days apart.  And Travis Lee was 

25 years old.  

And then he was arrested May of --- May 24th of '02, 

on both of these charges.  Two months later they held 

back an indictment getting is once, which I think adds to 

this being one offense for sentencing purposes.  Meaning 

sentence on them both on February the 27th of 2003, when 

he was 26 years old.  He's --- sits before you today at 

the age of 46.  

And --- and --- and on these cases, he sold to the 
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same CI in the same location.  A fellow by the name Brett 

Smith (phonetic) who busted over 60 people in Abbeville.  

They kept wiring up.  So this --- this would be the prime 

example of when 1725-50 comes in to treat these two 

priors as one strike under 1725-40.  And in Bryant versus 

State this fellow was committing armed robberies in 

different counties, so that is clearly distinguishable 

from this case where the two --- the two things happened 

at the same spot with the same --- same confidential 

informant.  

And there's language in Bryant requires the court to 

look at 2550 and it precludes a life without parole 

sentence when --- when these multiple offenses are 

inextricably connected so that they're in such proximity 

so where it just wouldn't be fair for a life sentence 

based on two different convictions that should be treated 

at one. 

And as the Solicitor said, there's no bright --- 

bright-line rule.  There's an genuine am --- ambiguity in 

the language of how you would apply Section 50.  This is 

the time for the Court to treat as one.  Particularly 

when you look at the rule of lenity.  And you --- 

it's --- any --- any --- any ambiguity, any --- any doubt 

goes to the benefit of my client Travis Lee.  And on the 

ex post facto, 17-25-45F was amended in 2006 so the 
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version that was in place in 2003 when Mr. Lee was 

sentenced, stated that a prior conviction shall mean the 

defendant has been convicted of a most serious offense or 

serious offense on a separate occasion prior to the 

incident adjudication.  

So at that point there --- there's no way that could 

have treated these --- the --- the March 13th is separate 

from the March 21st when they were sentencing him then.  

And now we're --- we're -- trying to treat him 

differently based off the 2006 amendment.  So I would say 

he should get the benefit of the way the law read in 

2003.  

And The State versus Woody case is one where the court 

did affirm that two separate convictions were to be 

treated as one where the armed robbery with multiple 

victims.  This is --- this is one close --- this is a 

chain.  This is not I'm going on crime spree, I'm selling 

drugs here, I'm selling drugs there.  That's not what 

happened.  Same guy, same spot just over a week apart.  

That should be treated as one.  Given, you know, the --- 

the --- the --- the obvious rationale behind three 

strikes law is recidivism.  

You know, we want to cut that out.  This does nothing 

to cut that out, treating these two things from over 

20 years ago as separate offenses in order to give him 
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life without parole on this case should be treated as one 

based on the language of Subsection 50 mainly.  

But I think the ex post facto is certainly relevant 

here, as well in the fair result under our statutory 

system is to treat this as strike two on Mr. Lee and 

sentence him accordingly to 0 to 20.  Thank you, Your 

Honor.  

THE COURT:  Thank you.  All right.  Before I hear 

from you, Mr. Grose, Solicitor, I want you to speak to 

the state of law as it existed in 2003.  Because 

obviously whoever represented Mr. Travis Lee is presumed 

to have known the law.  And at the time Mr. Lee pled to 

those two offenses, my understanding is that the status 

of the law was that because the pleas were on the same 

day, even though there were separate dates or incident 

dates, the --- the fact that he pled on the same day 

would mean that it only counted as one strike.  

And that's likely what he was advised when he tendered 

that plea.  Do you want to --- and I'm --- what I'm 

trying to work through in my head is whether that's a --- 

whether that would constitute an ex post facto violation, 

or whether that --- and I'm struggling with exactly how 

to put this.  But when he entered that plea, and it was 

in front of Judge Saunders, but it's entirely possible 

that Judge Saunders advised him at the time that these 
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two strikes would be treated as one strike.  

It's a 2003 case.  I don't know if a PCR was taken, 

but I'm sure that whatever record existed 20 years ago is 

now gone.  How should the Court address that fact?  Do 

y'all want to speak to that?  

MR. BLACK:  I can speak to it in the experience that 

I spoke with Andrew Hodges who was the prosecutor on that 

case yesterday.  And Andrew obviously has prosecuted --- 

I mean, he's been doing this for 20-plus years now.  And 

for most of my career, he was a defense attorney.  And 

he's recently come back to our office to work as a 

prosecutor.  

But what Mr. Hodges told me yesterday was that, you 

know, for the most part they were --- they were plea --- 

a lot of times they were offering prox charges to folks 

and getting the strikes, because the distribution second 

at the time was not considered a strike. 

THE COURT:  Correct.  

MR. BLACK:  And it's changed now, the distribution 

second is a strike.  So they were kind of ensuring that 

they had multiple --- they were getting multiple strikes 

if they had a lot of different buys.  Which kind of falls 

in line with what we see here and see on the sentencing 

sheets has to what happened.  

I --- I --- I was in --- I --- I think I was in high 
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school, so I have no idea what would have --- would have 

been said at a 2003 plea whether or not that would have 

been --- a judge would have said, oh this is going to be 

one for the purposes of this hearing or --- or if it's 

two.  But I would argue that if he pled to two different 

offenses, two different sentencing sheets, and they both 

reflect two different serious strikes, that it --- it 

would be construed as two separate strikes.  

I know that pretty much all of the defense attorneys 

that I deal with, all the public defenders that I deal 

with and private attorneys that I deal with, are telling 

their clients that when they're pleading to multiple 

strikes.  

When I'm handling cases, and I know that that's also 

coming from the bench.  But for me to guess what was 

being said back in 2003, I --- I --- I don't see how that 

would be different, but maybe it was.  I wasn't 

practicing at the time.  

THE COURT:  Right.  My --- my point is --- all 

right.  My point is a little bit more basic okay?  If --- 

let's assume he --- we know he entered these pleas in 

2003.  In 2004, he is then convicted of another prox 

charge.  Under the law that existed prior to 2006, that 

second prox charge, The State would not be able to seek 

life without the possibility of parole, because the two 
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that we're dealing with today in Court's three and four, 

those were resolved on the same day.  Okay?  Because 

that's what Section 45 basically said.  So that would be 

one strike.  2004 would be a second strike.  Then let's 

assume he goes out and in 2005, of course prior to the 

2006 amendment, 2005 he commits another prox.  He's 

convicted of that, that would be strike eligible.  That 

would be the third strike.  

So what I'm kind of asking you is --- and I'm asking 

you 'cause I don't know, and I'm wanting to hear 

argument, but the fact that he --- at the time that he 

pled to these two offenses in 2003, because the law was 

what it was, and those are treated as a single strike 

does that cement that for all time?  Under what authority 

can The State then say, well, okay, the 2006 amendment 

changed the underlying nature of his guilty plea to 

subject him to a greater penalty should he 20 years down 

the road be convicted of another strike offense.  That 

does ring of ex post facto to me a little bit.  You see 

what I'm saying?  

All right.  Mr. Brown do you want to --- 

MR. BROWN:  Judge I --- I can also --- I would --- I 

understand what you're saying, but also look at the other 

part of the statute when we were talking about a similar 

or similar charge out of state.  That we're bringing 
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people in if transfer into South Carolina, and are 

convicted of a charge later on that, I mean, your --- 

your --- your --- it's almost --- it's very similar to 

that.  But they pled to some other charge outside of the 

state come in are subjected to as well.  So I'd add 

that --- that caveat to it, or that --- 

THE COURT:  That's the danger of coming to South 

Carolina then I would say.  

MR. BROWN:  Exactly.  Exactly.  

THE COURT:  But that's --- I --- I that's probably 

an apples and oranges comparison, I think.  Maybe to have 

some bearing in the sense that of course they never would 

have been advised out of state hey, if you go to South 

Carolina this will qualify as a strike, and so you want 

to make sure that if you go to South Carolina you don't 

commit two more strike offenses.  

Mr. Tinsley, did you want to kind of follow up on this 

discussion?  

MR. TINSLEY:  I mean, I think your questions go 

directly to the matter.  I don't --- I think I understood 

in the Solicitor Black that --- that like the proximities 

that they plead to that so The State would be sure to get 

a strike, then almost like they drop (unintelligible).  

But that's not what happened in this case.  So I don't 

know where that was --- and but it boils down to the law 
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at that time be counted as one strike so that's where the 

ex post facto comes in, so it should still be counted as 

one strike.  Thank you.  

MR. BLACK:  And Judge, just --- I mean, just to kind 

of go back and forth on --- on this.  I mean, I'm not 

entirely sure --- I haven't seen the entire statute 

pre-2006.  I'm not really sure what it says.  And if it 

said that you can't --- 

THE COURT:  I --- I --- I thought it was Blair that 

kind of explored all of that. 

MR. BROWN:  If --- if it says that if somebody 

pleads on the day that it was two different strikes, so 

that's construed as one.  I mean, Mr. Tinsley didn't cite 

that in his brief, and I haven't seen that anywhere.  

Maybe I --- maybe I'm missing it. 

(Simultaneous speaking) 

MR. TINSLEY:  I quoted --- just quoted the language 

and what I --- and it's in the brief.  What it says is 

the prior statutes --- says prior conviction shall mean 

the defendant has been convicted of a most serious 

offense or serious offense on a separate occasion prior 

to the incident of judication.  That's the way the 

language goes.  I mean, you're right.  That Bryant case 

goes through that --- through that history.  

MR. BROWN:  And that's what the statute still says 
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right now.  So I don't see how that changes anything.  

MR. TINSLEY:  It --- it has been changed.  

That's --- that's the prior language.  

MR. BROWN:  It's also the current language.  I just 

think date of conviction versus date of offense is two 

separate things, Judge.  

THE COURT:  My understanding is that there was --- 

and --- and perhaps it's case law.  I looked at the case 

yesterday and I thought it was Bryant.  It was Justice 

Kittredge's opinion.  I recall Kittredge wrote the 

opinion.  And maybe it was --- maybe it was creation 

of --- or maybe it was a rule of statutory interpretation 

that the Supreme Court had created.  It relates to the 

interplay between Subsections 45 and 50.  I remember that 

from the opinion.  Darcy --- Darcy (unintelligible).  

MR. TINSLEY:  I can hand up a hard case of the 

Bryant case if you'd like, Judge.  

THE COURT:  I --- I --- I got it here.  'Cause it 

was the Gorden case that got overruled and Bryant.  

MR. TINSLEY:  That's when the legislature added 

language to change the statute.  

THE COURT:  Mr. Tinsley, have you been able to find 

any research, or do any research, or locate any case law 

that deals with this kind of thing on an ex post facto 

violation?  I --- I feel like we're throwing around ex 
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post facto in kind of a loose way.  This is not exactly 

what it is, but it sort of is.  

MR. TINSLEY:  I --- I haven't found a case that --- 

that would factually meet what we have here as --- to 

address this legal issue.  The --- the old --- the old 

convictions under the old law versus here down the line, 

and I've looked through everything I could find in this 

state dealing with Bryant and with the code section.  

THE COURT:  And --- and Kittredge did allude to the 

rule of leniency in his opinion, or was that the descent 

from Justice Beatty?  

MR. TINSLEY:  He --- he --- he did mention it.  And 

I'll --- what he said was a genuine ambiguity exists as a 

result of the proposed application of section 17-25-50 to 

a given situation.  The rule of lenity requires that the 

doubt must be resolved in the defendant's favor.  And 

that's why he declined to put a bright-line ruling in.  

THE COURT:  Which is of course ever so helpful.  Mr. 

Grose, did you want to speak to the --- the questions as 

it relates to Kendrick Lee, the LWOP situation?  

MR. GROSE:  I --- there --- there's a --- a 

difference.  Well, his were all on the same day.  There's 

a difference in the time when they occurred and there's a 

difference in the --- the amount of time between the 

convictions.  I've got a separate concern, but don't --- 
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I don't think we have anything with regards to what's 

being discussed right now.  

THE COURT:  Okay.  Do you --- did you want to go 

ahead and voice your other concern at this point, or save 

it for later?  

MR. GROSE:  (Unintelligible).  

THE COURT:  Go ahead.  

MR. GROSE:  You know, my --- my concern is that I 

think it's fundamentally unfair to consider a proximity 

conviction for marijuana as a strike.  You know, this --- 

this --- this country has had a history of particularly 

people with color being disproportionally affected by 

drug offenses.  And we saw that a lot with the 

(unintelligible) sentence and cocaine and crack cocaine 

in the 90s, that sort of thing.  

But the problem here is different.  I mean, this was 

a --- a confidential informant situation, which means 

that they had a lot of a --- the government had a lot of 

say in the location which this was going to take place.  

And, you know, as I understand, this happened in an 

apartment complex and the proximity playground or park 

was, you know, in --- in --- in somewhat of separate 

neighborhood.  

But be that as it may, marijuana is legal in a lot of 

states.  It's been decriminalized to a certain extent in 
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South Carolina.  It's probably going to be legal one day 

everywhere in country, because that's what the majority 

of Americans what to see happen.  

You know, and the --- so for that to be predicative of 

something that changes the mandatory sentence from a 

maximum of 20 years to a minimum of life, given the --- 

The State of the way that our culture, and politics, and 

public policy evolves, seems to be fundamentally unfair.  

THE COURT:  And basically a due process argument 

under Federal fairness.  

MR. GROSE:  Yes, sir, and under The State and 

Federal constitution. 

THE COURT:  Right.  All right.  Yeah, I'll --- I 

know the law is what it is, but did y'all want to speak 

to that argument or put anything on the record, 

gentleman?  

MR. BLACK:  Not really, Judge.  It's just --- it 

kind of it what it is.  It's got the --- the prox charge 

from '06 and then the trafficking charge from a 

couple --- couple years later.  I guess just generally 

you've got to look at why were these statutes enacted, 

when they were enacted, and why they're on the still 

books.  

You know, you got, I think the --- the goal is to try 

to keep drugs out of areas where children are.  That 
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apartment complex is very close to that park.  There's a 

lot of kids in that area, and that's --- I would --- I 

would surmise that that's probably why the legislature 

ended up enacting those certain laws, to try to look for 

basically society's interest, kid's interest.  

So yeah, regardless of what may be kosher now, or what 

may not be kosher now, so that would be The State's 

reply.  

THE COURT:  You would agree though that if the 

legislature had amended the strikes to eliminate prox 

with marijuana, that the prior conviction for marijuana 

would no longer be a strike.  The prior proximity charge 

would no longer be a strike had they done that in the 

interim or in the time that they've --- in the various 

times that they've revised the --- the penal code.  

I'm --- I'm assuming you would agree with that.  

MR. BROWN:  I think that would be any law, if --- if 

they repeal the law, then would no be --- no longer be in 

effect, so --- 

THE COURT:  Right.  

MR. BROWN:  But as of this day and the time of 

conviction back in September, the laws were still the 

same.  And now I've come back to --- I found what --- 

what I thinking about the statute that is not related to 

this argument.  
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THE COURT:  Okay.  Did you need to put that on the 

record or --- 

MR. BROWN:  Once we get back to Mr. Tinsley's.  

THE COURT:  Yeah.  We're --- we're back.  

MR. TINSLEY:  I think for sentencing, looking at the 

'07 version of the of the law of the --- for the purposes 

of convictions, I don't believe anything in F was changed 

from 0 --- from 7 and 15.  

MR. BROWN:  Judge, this is from 2003, and that's 

when the law was amended was in 2006.  And they added 

this language that's talking about the Bryant case.  

THE COURT:  Mr. Tinsley, Mr. Grose, are y'all aware 

of anything that's pending maybe in C track or that's 

pending for argument between either the Appellate Courts 

or the Supreme Court.  I know Mr. Grose, you and Mr. 

Tinsley pay a lot --- 

(Simultaneous speaking) 

THE COURT:  --- more attention to that than I do. 

MR. GROSE:  I have not.  Not that specifically --- 

THE COURT:  Put it on list served.  

MR. GROSE:  Yeah, I haven't looked. 

THE COURT:  Yeah.  Okay.  Same for you I guess, Mr. 

Tinsley?  

MR. TINSLEY:  Yeah, I'm not aware of anything.  

And --- and --- and one thing I do --- it's not much of a 
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legal argument.  Mr. Grose talked about some of it, 

fundamental fairness, I think it goes into this case.  

From my understanding it seems like the solicitor is 

the only person who wants this result.  I know Ms. 

Guillebeaux is here, and I --- I --- would be free to 

address the Court.  And I have a video --- two videos of 

Mr. Hughey saying that he --- this prior trial that he 

wants these gentleman to get probation or time served.  

And I would like the Court to review these videos at 

the appropriate time.  Now, I don't know how to 

proper --- I've got it on my telephone --- direct you to 

it that way.  Those videos have been shared with the 

Solicitor's Office.  

THE COURT:  Sure.  Well, I --- I --- I'm going to be 

happy to hear from Mr. Hughey in a few moments and --- 

(Simultaneous speaking) 

MR. BROWN:  Judge, looking at the statute from 2003, 

and then 2006 and 2015.  In 2006, the only language that 

was added to F, everything remained the same except 

they've added --- there's no requirement that 

(unintelligible) the prior --- or previous conviction 

must have been served or completed before the sentence of 

life without parole can be imposed or (unintelligible).  

But the --- 

MR. TINSLEY:  And that's a big change.  
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MR. BROWN:  Well, that first sentence remained the 

same. 

THE COURT:  Right.  But I'm still correct in that 

the way the Supreme Court was interpreting Gorden, when 

they decided Bryant, they --- they overruled Gorden.  

Gorden was how that --- the interplay between 45 and 50 

was understood at the time of 2003 despite whether there 

was a change in the statutory law or not.  Am I wrong?  

MR. TINSLEY:  No, I think your assessment is correct 

that Gorden was the law at --- 

THE COURT:  And Gorden required a --- Gorden 

required a --- a conviction on separate dates.  

MR. TINSLEY:  That's correct, Your Honor.  

THE COURT:  All right.  Let --- let me take --- let 

me take five minutes.  I want to talk to my law clerk 

about this.  And we'll be back on the record.  

MR. GROSE:  Before you do that, can I just add one 

thing?  

THE COURT:  Yeah.  Yes.  Sure, please.  

MR. GROSE:  On the argument that I made with regards 

to the proximity statute in addition to the due process 

clause is I would add the 8th Amendment and the 

comparable provision of the South Carolina Constitution 

regarding cruel and unusual punishment.  

THE COURT:  I --- 
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MR. TINSLEY:  And Judge, I --- even though my 

clients are crack versus marijuana, I join in Mr. Grose's 

arguments.  

THE COURT:  I was about to ask you if you did.  Very 

good.  All right.  I'll let the court reporter date these 

exhibits today's date.  We'll be back on the record in 

about five minutes, if we could. 

(Off the record 3:22 p.m. to 3:34 p.m.) 

THE COURT:  Okay.  We are back on the record.  

The --- The Court --- based on what has been presented to 

me as it relates to Travis Lee, and again, I --- I --- 

I'll say that I --- I would have preferred obviously to 

have more time to research this a bit more thoroughly to 

see if there are any other cases in our --- from our 

sister jurisdictions that might have some bearing on this 

issue.  

But what's clear to the Court is at the time that 

Travis Lee pled in 2003, the status of the law was 

different.  His lawyer is well known.  Joe Smithdeal, is 

of course now a --- a --- a Family Court judge, and 

no --- I have no doubt that any legal advice that now 

Judge Smith would have given to him would have been dead 

on as far as the effect of whether these were two 

separate strikes or a single strike.  And clearly the law 

as it existed in 2003, the law would have treated these 
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as a single strike.  The Court's also very familiar with 

Judge Saunders and the detailed colloquy that he would 

engage with individuals and especially something as 

serious as a strike offense.  The Court's of the opinion 

that Judge Saunders would have been very thorough in 

reviewing that with an individual at the time of their 

plea.  

This is a little bit different from the collateral 

consequence kind of a thing where you have an offense 

which maybe initially did not require, for example, sex 

offender registry.  But then the legislature concludes 

that okay, well, we want to put kidnapping in, or we want 

to add some other offense to the sex offender registry, 

that's certainly within the prerogative of the 

legislature.  

But it still stands that at the time that --- that 

Travis Lee entered this plea, the operative effect of 

both of those serious convictions was a single serious 

conviction.  Saying that is an ex post facto violation 

that --- it's not true in the sense that the legislature 

is criminalizing past conduct, or punishing past conduct 

with the statute recently passed.  

But at the same time it has that kind of flavor in the 

sense that if the Court were to conclude that the ruling 

in Bryant should apply to Travis Lee's convictions in 
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2003, if --- if the Court were to do that we would 

essentially be --- or I would essentially be increasing 

the penalty substantially for something or for some 

conduct which took place at the plea in 2003.  And even 

though I don't have a specific legal lexicon for that --- 

the event, I --- I --- I do find that for lack of a 

better word, that would be fundamentally unfair to Mr. 

Lee when at the time he entered his plea, in all 

likelihood the advice he got and certainly the operative 

effect of his plea at the time of that plea was that this 

was a single strike.  

Accordingly, I --- I conclude that Travis Lee is not 

subject to the provisions of the LWOP statute and I of 

course understand, appreciate that The State does take 

exception to this.  At the same time, the same law forces 

the Court to conclude that Mr. Kendrick Lee is subject to 

the provisions of the LWOP statute.  

With that solicitor, if you want to give me --- and I 

can understand you object to my ruling, you're protected, 

but if you want to give me Travis Lee's prior criminal 

history for purposes of sentencing, I'd be happy to hear 

from you.  

MR. BLACK:  Yes, sir.  And Judge, just again, so the 

record's clear, I am objecting to your ruling regarding 

Travis Lee.  We think the language talking --- when it's 
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talking about separate occasion, is talking offense date, 

not actual date of when the plea is taken.  I think, of 

course we've made that on the record.  I just want to put 

that on the record so that whoever reviews this has that.  

Regarding Travis Lee's record on, again, March the 3rd 

of 2003, his criminal history says that he has --- he was 

convicted of three counts of distribution of crack and 

three counts prox.  But again, look, when you actually go 

back and pull the sheets, it's two counts, and you do 

have those.  He received a seven-year concurrent 

sentence, to I believe, some other charges that he pled 

on.  

But as you know how they do these records or these rap 

sheets, it's not always in chronological order.  He's got 

a simple assault and battery in 2009, a trespassing in 

2009, he's got a --- an ABHAN conviction from 2010.  And 

that was under the old ABHAN.  So it wasn't a strike.  

THE COURT:  A his demeanor, yeah. 

MR. BLACK:  He was also revoked on parole at the 

same time when he pled on the APHAN charge, it looks 

like.  

1997, he's got a possession of crack, also a 

lynching --- a lynching --- and a lynching conviction --- 

THE COURT:  That was in '97 or 2007?  

MR. BLACK:  That was in 1997.  
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THE COURT:  Okay.  Sorry.  

MR. BLACK:  Burglary third degree in 2000 --- or I'm 

sorry, 1997, and pointing and presenting in 1997.  2000, 

it says that he's been convicted at --- it says ABWIK, 

but it was remanded to magistrate court so I'm assuming 

that it was an A and B third of some sort.  

And I believe that's --- again, how they print these 

things off is with no rhyme or reason.  

1994, A and B simple assault and battery.  Larceny, 

and burglary third and --- well, I guess the larceny and 

the burg was 1997, which I've already alluded to that was 

a YOA so that's --- public disorderly conduct in 1996, 

failure to return rental objects in 1997, and a gambling 

conviction in 1997.  It looks like there's also a 

resisting arrest in 1997, if I didn't already say that.  

THE COURT:  All right.  Thank you.  Did Mr. Hughey 

wish to address the Court?  

MR. BLACK:  I don't believe Mr. Hughey was able to 

make it today.  I believe --- 

THE COURT:  Oh.  

MR. BLACK:  His mother's here.  And some family 

member, but I don't think that they want to address the 

Court.  At least they did not back at the end of 

September.  

THE COURT:  Okay.  
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MR. BLACK:  Unless it's changed.  

THE COURT:  Just if you could, ma'am, just approach 

the microphone and give us your name again, because we 

have a different court reporter please.  

MS. GUILLEBEAUX:  Yes, my name is Renee Guillebeaux.  

THE COURT:  Guillebeaux.  

MS. GUILLEBEAUX:  Huh-uh.  I don't think they 

deserve a life sentence without parole.  I think they do 

some time it'll teach them, it'll break them.  But their 

life without parole, they have kids.  And I'm a parent 

myself.  And that's basically all I have to say.  

THE COURT:  Thank you, Ms. Guillebeaux.  

All right.  Anything further from The State on this. 

MR. BLACK:  Not from State, Your Honor.  

THE COURT:  All right.  Mr. Tinsley, I'll start with 

you, and I'll be happy to hear from you and certainly 

anything that your client may want to say, or anything 

that might be said on his behalf.  Of course I'm 

factually familiar with everything that transpired.  And 

obviously your client's role is factually perhaps 

different, but happy to hear from you on that question.  

MR. TINSLEY:  Yes, Your Honor.  I --- I --- I think 

you hit the nail on the head that it is a different 

factual role.  I would say a lesser --- a lesser role.  

Travis Lee is 46 years old.  You heard his record, 
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fairly extensive.  Couple serious things.  A lot of minor 

stuff.  Most of the stuff is very old.  All of it's more 

than ten years old.  He's been a very productive member 

of society, for more than ten years.  He's worked since 

he's been out on bond, he's worked at FLEX over in 

Abbeville, made it up to lead supervisor on his shift.  

He's got --- he has two coworkers here, one of home is 

going to speak on his behalf here --- here in just a 

minute.  

He's been nominated multiple times here this year for 

employee of the month.  As Ms. Guillebeaux said, he is a 

father.  He has four children, two of whom are here 

today.  His children have a pretty wide age --- age range 

between them.  The oldest is 28, and the there's a 

26-year-old, those are the two that are here today.  He 

also has a ten-year-old and a one-month-old.  

He was living --- prior to being incarcerated a few 

weeks ago he was living with April Bell, who is the 

mother of the one-month-old, helping to rise his child, 

supporting the child.  

He has great family support here.  Relatives sitting 

on the second row, his 82-year old mother, Virginia Lee, 

his brother Greg Lee.  And Ms. --- Ms. Guillebeaux stated 

her --- her position which I think was, you know she's 

obviously not seeking revenge.  
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And Mr. Hughey, as I've told you, I've got these 

videos (unintelligible) but I've summarized what his 

position was at that time was probation and time served.  

And he has got 180 days credit from before he was bonded 

out, and the three weeks he's been in jail over in 

Abbeville since the trial.  

And I believe his coworker, Patty Lewis, would like to 

address the Court at this time.  

THE COURT:  Sure.  Ms. Lewis, could just --- if you 

come down to this microphone down here, please Ms. Lewis.  

Yes, ma'am. 

MS. LEWIS:  I'd like to say really good things about 

Travis.  I've worked with him for almost two now --- two 

years now.  I'm new to the community in Abbeville.  I'm 

in recovery for eight years.  And he's like an 

inspiration to me to see everything that he's been 

through.  

And he's a very, very hard worker.  Nobody --- they 

put his position up for grabs and it was like kind of 

upset me, because he's so good at what he does.  

And I think that life or whatever they're offering 

him, I think he does not deserve it, because he's really 

outstanding at work.  Everybody loves him.  He's a 

go-getter, gets along with everybody, never complains.  

He just really never says anything.  
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But I love Travis to death and I really don't want to 

see anything bad --- and especially his significant other 

now, April, and the new baby.  

And that's about it. 

THE COURT:  Thank you very much.  

MS. LEWIS:  Thank you.  

THE COURT:  I appreciate you being here.  

MR. TINSLEY:  And I believe somebody from the family 

may want to address the Court.  I give them that 

opportunity at this time.  And this will be his brother 

Greg Lee coming up to speak on his behalf.  

THE COURT:  And --- and obviously the record will 

reflect that he has a lot of relatives here today in 

support of him.  But Mr. Lee, happy to hear anything you 

may want to say.  

MR. G. LEE:  Yes, my name is Gregory Lee.  I'm 

Travis Lee's brother.  And they all heard --- I've heard 

a lot of bad things about what they have done, but don't 

nobody know the good things that happened to him.  Ken, 

he cooks at my mom house all the time.  He made sure this 

elderly lady down the road named Ms. Ella (phonetic) make 

sure she has a plate all the time, make sure the next 

door neighbor.  And Travis, he --- he give a lot things 

away to needy kids.  He have a lot of kids, so if anybody 

need some clothes, or shoes, he also helps them out.  
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Both of them are --- they've done something that was 

wrong and I know they do regret it.  But at the same 

time, they have kids, and I know that they want to be 

with their child still.  And they do --- sorry from what 

they did.  

THE COURT:  Thank you, Mr. Lee.  

MR. TINSLEY:  And --- and --- and Judge, Travis Lee 

is just his --- his heart's out to everybody that's been 

involved in this case.  I've advised him not to speak 

given that it's not a guilty plea situation.  But it --- 

it --- he is --- you know, his heart goes out to --- to 

everyone who been impacted on this --- on this case.  

In --- in conclusion, Travis' his role was the lesser 

role as in the case.  

The record is --- is old.  The serious stuff real, 

real old.  And --- and for that, I --- I --- I would ask 

you to impose a fair sentence.  And obviously the Court 

knows how to calculate these things given it's a zero to 

20 range carrying 85 percent.  And I would ask you to 

give him --- give him a chance to be in all his family's 

life, particularly these two young children that --- that 

he's the father of.  

I'd like you to consider all that when imposing 

sentence.  Thank you, Your Honor.  

THE COURT:  Thank you, Mr. Tinsley.  Mr. Grose, did 
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you want to address the Court or --- 

MR. GROSE:  Before I do that, I think there's a 

number of people who want to speak for Ken.  And whoever 

wants to speak for Ken, I --- I --- Ken, I ask that you 

come forward and form a line and --- 

THE COURT:  All right.  Ma'am, if you could just 

give me your name before you speak, please.  

MS. HUDSON:  Tanisha Hudson.  

THE COURT:  Ms. Hudson, yes, ma'am.  

MS.  HUDSON:  Just want to say that it's not fair 

for none of us.  I just think that everything is --- was 

blown out of proportion.  I do feel for Tobias and his 

suffering, but also my family is suffering as well.  

My brother is not a bad person.  He's a good-hearted 

person.  He always tries to do everything that he can for 

anybody.  And my uncle as well.  I just think that, you 

know, they need to get --- have a fair chance at this.  

This is their life we talking about.  And, like, the 

Court should represent life not death.  

And I think y'all giving him a life sentence, 'cause 

that's what we are telling him that they're --- they're 

getting death and we supposed to be about life, giving a 

chance correcting their issues and giving them a chance 

to learn from their mistakes just as well as Tobias.  You 

know, give him a chance to be a better person.  
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Like if this can be a beneficial to each --- each 

person, Tobias, and my brother, and uncle as well.  

I just think that we're not handling --- handling the 

right way.  I think that everybody --- we make mistakes 

based off emotions and actions.  And we don't actually 

think about what we doing until after the fact, and then 

we are sorry and sympathetic for the things that we have 

done.  

And by the time that we come to our senses, you know, 

like The State gone pick up it and they done blew it out 

of proportion with us.  They want to win of course.  But 

they're not realizing the fate that they're causing on 

other people lives as well.  

Like these guys are good men even though they have 

made decisions in their life that don't dictate who they 

are.  Everybody deserve a second chance.  I'm pretty sure 

everyone in here has made mistakes and people don't hold 

it against their life.  It's like it's different measures 

for different people.  

I just think that they just deserve a fair chance and 

they shouldn't be given a life sentence without parole 

for this.  I mean, they regret what happened, everybody 

is emotional right now, and we can't change the --- what 

happened, but we can try to fix it ongoing.  

You know, like, (unintelligible) came up and said 
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she's a mother.  I'm a mother and that's my uncle and my 

brother.  I don't want them to do life together.  They 

have a family, they have kids.  They need to be here to 

take care of children and to teach their children so they 

won't make the same mistakes.  It's breaking generational 

curses and that's what we have to do.  

We cannot just allow this happen like this.  We going 

to have to set the tone and do it the right way.  Yes, 

they wrong.  He was wrong as well.  But the same time, 

like, we can all work together to overcome this.  Like it 

don't have to be no life sentence without parole, because 

they don't deserve that.  

Do they need to be punished?  That's up to you, but 

it --- what degree?  I mean, I think that a life sentence 

without parole is just very unfair.  

THE COURT:  Ms. Hudson.  I --- I understand your 

position 100 percent.  And understand I've got very 

little discretion based upon my understanding of the law 

in terms of sentence for Kendrick.  And if I had 

discretion, perhaps I would be exercising differently.  

But the law is what the law is.  I'm not allowed to 

deviate from that.  

MS.  HUDSON:  Yes, be --- but we're not above the 

law either.  So --- 

THE COURT:  I agree.  Thank you.  
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MS.  HUDSON:  I mean we should --- we all got to 

abide by the law, 'cause we not greater than the law.  

THE COURT:  Yes, ma'am.  

MS.  HUDSON:  That's why this country supposed to be 

built on biblical truth and biblical laws.  Like we need 

to up hold these laws and stop being so much traditional.  

If these laws was set here they been set for a reason.  

And we shouldn't go and base things on our personal 

feelings or to get (unintelligible) or something.  We 

have to be fair and just. 

Thank you, sir.  

THE COURT:  Thank you, ma'am.  And yes, ma'am, your 

name, please.  

MS. COBB:  My name's Miesha Cobb.  

THE COURT:  Ms. Cobb.  Yes, ma'am.  

MS. COBB:  I'm Kendrick Lee's girlfriend --- baby 

mama.  I've got three kids for him.  One little girl and 

two boys.  My little girl is five, her name's Kensley 

(phonetic), and my son is two, and I have a son on the 

way.  

And Ken is a good father.  And since he been gone, my 

kids been asking every day when they daddy come home, 

they need their daddy.  He don't deserve no life without 

parole.  And to see my kids go through this every day 

and --- and my unborn son, to be without a father, I 
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don't --- I can't --- we can't do this.  I can't stand 

this.  

THE COURT:  I'm very sorry, Ms. Cobb.  

MS. CRAWFORD:  My name is Myrisha Crawford, I'm 

Kendrick Lee's sister --- older sister.  And I'm Travis 

Lee's niece.  I just feel like in the Court could show 

mercy upon them.  Yes, they made a mistake and I just 

feel like neither one of them deserves life without 

parole.  

I work with people every day in the recovery community 

as well as with probation and parole.  I worked at South 

Carolina Department of Corrections, so I know people make 

mistakes.  And I do know that people learn from their 

mistakes and they can change.  

And I am 100 percent sure, and I am very 

family-oriented I stand behind them 100 percent.  And I 

know that if given a chance, they will change.  They will 

not be committing any other crimes.  They will go the 

straight and narrow.  And I know this.  

And --- and I just see that just --- I just feel like 

if --- if the Court could just show mercy and do not 

sentence them to life without parole.  Thank you.  

THE COURT:  Thank you, Ms. Crawford.  

MR. GROSE:  Your Honor, just briefly, this doesn't 

pertain exactly to sentencing, but it does pertain to 
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some things that were said here earlier today, which is 

despite what records reflect, and the record's reflected 

Mr. Smithdeal, now Judge Smithdeal was Ken's lawyer.  

Kendrick has a recollection of being in front of the 

Court with Towns Jones that day, even though the records 

appear to be different than that.  

Mr. Tinsley's requested twice that for you to view the 

two videotapes of Mr. Hughey.  I don't believe you have 

yet.  Nobody's disputed the fact that in both of those 

tapes he indicated that he would --- was requesting at 

that time probation for everybody.  

But I join in the request for Your Honor to look at 

those --- those videos.  

And finally, I would just --- I would just ask --- 

well, I --- I would note --- you've heard a little bit 

about, you know, Ken is a family man.  He was working in 

one of car washes in Abbeville at the time.  He actually 

has ten children with one along the way.  

And based on the --- the totality of the 

circumstances, Mr. Hughey's requesting those videos, Ms. 

Guillebeaux's request today, what you heard from the 

members of community, I would just like to request on the 

record that The State withdraw the notice of intent to 

seek life without parole, and allow Your Honor that 

discretion that you indicated that you would be prepared 

R. 775

A. 775



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Proceedings

51

to exercise if that impediment wasn't in the way.  

THE COURT:  Okay.  And I --- I assume that your 

client does not wish to address the Court for the same 

reason --- 

MR. GROSE:  On my --- on my advice, he's not going 

to address the court and I trust you won't hold that 

against him.  

THE COURT:  Okay.  And Solicitor, perhaps I got the 

representation incorrect.  I think I may have said that 

Mr. Smithdeal was Mr. Lee's lawyer, was it the other --- 

or Travis Lee's lawyer, was it the other way around?  

Or --- 

MR. BLACK:  No, sir, what you said, what was I 

believe incorrect.  Judge Smithdeal --- now Judge 

Smithdeal, represented Kendrick Lee according to the 

paperwork.  

THE COURT:  Okay.  

MR. BLACK:  And B. Alex Burney represented Mr. 

Travis Lee back in --- 

THE COURT:  Okay. 

MR. BLACK:  --- in 2002, 2003.  

THE COURT:  All right.  I apologize for that.  And 

quite honestly from the sentencing sheet, I can't 

tell --- the only legible signatures are those of Travis 

Lee and Kendrick Lee.  I could not tell. 
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MR. BLACK:  And I believe I looked it up by the bar 

number in order to --- 

THE COURT:  Oh, okay.  

MR. BLACK:  --- to --- yes, sir. 

THE COURT:  What --- what was the date that we 

concluded this trial?  

MR. BLACK:  September the 28th, I believe.  

THE COURT:  September 28th.  Okay.  Mr. Tinsley, I 

wrote it down, but I --- you said it was around 200 --- 

201 days credit, something like that?  

MR. TINSLEY:  Something -- yes, sir, Your Honor.   

MR. BLACK:  I thought you said 180.  

MR. TINSLEY:  (Unintelligible). 

THE COURT:  I think was one --- you said 180, and 

then the last three weeks.  So 180, plus 21 is that about 

right?  Two --- I'm going to say 201.  

MR. TINSLEY:  Okay.  Thanks, Your Honor.  

THE COURT:  All right.  Mr. Travis Lee, we'll --- 

we'll --- we'll begin with you.  I --- I --- your 

lawyer's representations as far as Mr. Hughey wanting you 

to --- to get probation, I --- I accept those 100 percent 

without any hesitation or any equivocation.  So the fact 

that Mr. Hughey has forgiven you and would like to see 

you receive probation, of course that is something that 

the Court has taken into account.  
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But at the same time, Mr. Lee, the --- the one big 

problem with all this case --- well, there are a couple 

of big problems.  First of all, understand that the 

testimony was that Mr. Hughey, for all intents and 

purposes was --- was dead at least on two, maybe more 

prior occasions, maybe four times.  He --- he essentially 

died and was brought back to life.  And so it's by the 

grace of God that --- that you and Kendrick Lee are not 

facing murder charges where we'd be talking about 

30 years to life.  Okay?  

I --- I have taken into account Mr. Hughey's desires 

as reflected by your attorney.  I --- I've of course also 

taken to account the lesser role that you had in all of 

this, in the sense that you weren't the one wielding the 

bat and actually striking the blows on Mr. Hughey.  So 

I've taken all that into account.  

But at the same time, Mr. Lee, this is what happens 

when people take the law into their own hands.  If --- if 

you gentleman had honestly believed that --- that Mr. 

Hughey was responsible for the theft of some shoes, then 

the proper thing to do is call the police.  And --- and 

in a civilized society, we just can't have people taking 

the law into their own hands.  Okay?  

I've taken that into account as well as your criminal 

history, and I've simply given you a straight seven 
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years.  So you got seven years to do.  And of course you 

get credit for 211 days that you served in jail.  

Mr. Kendrick Lee, the sentence that I'm imposing 

arises by operation of statute.  If I had any discretion, 

I may very well have been inclined to exercise it.  But 

obviously, your culpability is substantially more than 

your codefendants in the sense that you were the one 

actually inflicting the blows on Mr. Hughey.  And so in 

some respects, perhaps this is an appropriate sentence 

in --- in light of the severity of his injuries.  

And for all the same reasons that I explained to 

Travis Lee, we just can't have people taking the law into 

their own hands.  

Again this sentence --- this sentence arises by 

operation of law and pursuant to Section 72545, I must 

impose a life sentence.  

I do, however, wish you luck, gentleman.  

And of course ten days for any other motions.  And if 

you're going to file of notice of intent to appeal, you 

need to let your lawyers do that for you.  I'm sure 

they'll do that on your behalf.  And of course any action 

for post-conviction relief has to be filed within one 

year of any appeal becoming final.  

Gentleman, good luck.  Thank you. 

      (PROCEEDINGS CONCLUDED AT 4:08 P.M.)
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QUESTIONS PRESENTED  

Question I 

 Did the trial court err by requiring Ken Lee, a black man, to face trial by an all-
white jury and denying his timely request for a continuance to a term of court when the 
pool of jurors actually appearing for jury service reflected a cross-section of the 
community? 
 

Question II 
 

 Did the trial court err by denying Ken Lee’s Batson motion when the prosecution 
impermissibly relied on criminal history to strike the sole black juror while seating white 
jurors with criminal records?  
 

Question III 
 
 Did the trial court abuse its discretion when it failed to determine whether the sole 
black juror’s hearing issues could be accommodated?  
 

Question IV 
 
 Did the trial court err by not granting a mistrial after making improper opening 
remarks to the jurors that violated State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 (2018) and 
State v. Daniels, 401 S.C. 251, 737 S.E.2d 473 (2012)? 
 

Question V 
 
 Did the trial court err by not providing an instruction pursuant to State v. King, 158 
S.C. 251, 155 S.E. 409 (1930), regarding the jurors’ obligation to resolve any doubt 
between the greater and lesser offenses, in favor of the accused, when that jury instruction 
was not required but permissible? 
 

Question VI 
 
 Did the trial court err by providing the jurors a “cascading” verdict form, rather 
than structuring the verdict form in the manner requested by Ken Lee, which would have 
mitigated the trial court’s error in the opening instructions and ensured the jurors gave due 
consideration the lesser included offenses? 
 

Question VII 
 
 Did the trial court err by not quashing the State’s notice of intent to seek life without 
parole when the enhanced sentences was based on a conviction involving marijuana when 
Ken Lee objected to this charge being used to enhance the sentence when South Carolina 
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has decriminalized marijuana and marijuana one day likely will be legal throughout the 
United States?  

 
STATEMENT OF CASE 

 This appeal arises out of the trial of Kendrick (“Ken”) Lee, a black male, before 

an all-white jury, in Abbeville, South Carolina, the self-proclaimed “cradle and deathbed 

of the confederacy.”  

 For an incident occurring on October 6, 2020, the State charged Ken Lee and his 

Uncle Travis Lee with attempted murder. R. 9.1 On February 16, 2021, the State noticed 

its intent to seek life without the possibility of parole in the event of a conviction of Ken 

Lee for attempted murder or the lesser included offense of assault and battery of a high and 

aggravated nature (“ABHAN”). R. 15. On March 3, 2021, the Honorable Frank R. Addy, 

Jr. granted bond, noting Mr. Lee “turned himself in to the authorities,” “attempted murder 

is clearly and overcharge,” and “it’s not like the alleged victim’s involvement was wholly 

innocent.” R. *.  

 On August 8, 2023, the State noticed its intent to seek life without the possibility 

of parole in the event of a conviction of Mr. Lee for the offense of ABHAN. R. 16. On 

September 8, 2023, the State indicted Mr. Lee and his uncle for ABHAN. R. 11-14. From 

September 25-28, 2023, the State tried Ken Lee and Travis Lee before Judge Addy and an 

all-white jury. Micah Black and Yates Brown represented the State. Undersigned counsel 

represented Ken Lee, and Jamison Tinsley represented Travis Lee. On September 28, 2023, 

the jurors convicted Ken and Travis Lee of ABAHN, and Judge Addy deferred sentencing. 

R. 5-6, 669-86.  

 
1 The State initially indicted Mr. Lee and his uncle for attempted murder.  
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 On October 19, 2023, Judge Addy sentenced Ken Lee to life imprisonment without 

the possibility of parole and Travis Lee to seven years imprisonment. R. 778-79. On 

October 30, 2023, Ken Lee moved for a new trial and, alternatively, for Judge Addy to 

reconsider the sentence. R. 17-24. On November 21, 2023, Judge Addy denied the new 

trial motion and declined to reconsider the sentence. R. 7-8. This appeal follows.  

STANDARD OF REVIEW 

“In criminal cases, this Court sits to review errors of law only and is bound by 

factual findings of the trial court unless an abuse of discretion is shown.” State v. Blackwell, 

420 S.C. 127, 136, 801 S.E.2d 713, 718 (2017) (internal citations and quotations omitted). 

“An abuse of discretion occurs when the court’s decision is unsupported by the evidence 

or controlled by an error of law.” Id.  

Before a federal constitutional error can be held harmless the reviewing court must 

be able to declare a belief that it was harmless beyond a reasonable doubt. Chapman v. 

California, 386 U.S. 18 (1967). “Whether an error is harmless depends on the 

circumstances of the particular case. No definite rule of law governs this finding; rather, 

the materiality and prejudicial character of the error must be determined from its 

relationship to the entire case. Error is harmless when it could not reasonably have affected 

the result of the trial.” State v. Mitchell, 286 S.C. 572, 573, 336 S.E.2d 150, 151 (1985) 

(internal quotations omitted) (quoting State v. Key, 256 S.C. 90, 93, 180 S.E.2d 888, 890 

(1971)). This Court does “not to question whether the State proved its case beyond a 

reasonable doubt, but whether beyond a reasonable doubt the trial error did not contribute 

to the guilty verdict.” State v. Reyes, 432 S.C. 394, 406, 853 S.E.2d 334, 340 (2020) (citing 

State v. Tapp, 398 S.C. 376, 389-90, 728 S.E.2d 468, 475 (2012). In cases like this one, 
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when “credibility” is the “most critical determination” for jurors to make in the case, the 

error is not harmless. State v. Jennings, 394 S.C. 473, 480, 716 S.E.2d 91, 95 (2011). 

STATEMENT OF FACTS 

 The trial court selected an all-white jury. The trial court seated two white men as 

alternates. R. 43-51. Pursuant to Batson v. Kentucky, 476 U.S. 79 (1986), Ken Lee and 

Travis Lee moved for the prosecution to explain its strike of Juror 191, a black male and 

the sole black person presented for possible selection on the jury. The Lees noted—just as 

they had noted in Chambers prior to jury selection—that number of black people appearing 

for jury services was fraction of number of black people summoned for jury duty. Of the 

200 jurors summoned, 41 (20.5% of the number summoned)2 were black. Twenty-nine 

black jurors did not respond to their summons.3 Four jurors returned their juror summons 

to the Court but did not appear for jury service. Three jurors were excused. Of the 41 black 

people summoned, only five appeared for service. The Lees argued the problem was not 

with the original list of jurors summoned, but rather the number of black people lost 

between the summonses and service in court. Only two black people remained in the jury 

pool after jury qualification and voir dire. The Lees argued, “Statistically that 20 percent 

[of the original list summoned] should have stayed constant throughout, but it didn’t.” R. 

51-59.  

 
2 According to the 2020 census, 25.9% of Abbeville County is black or African 

American. 
https://www.census.gov/quickfacts/fact/table/abbevillecountysouthcarolina,US/PST0452
22 (last viewed June 10, 2024).  

 
3 Abbeville County did not do anything to follow up on the jurors not returning 

their summonses other than check to see if the Auditor’s Office had a different address for 
the non-responding jurors. R. 58.  
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 The Solicitor explained that Juror 191 had disorderly conduct convictions in 1985 

and 1989 and a criminal domestic violence conviction in 2003. The prosecution disclosed 

its knowledge that Jurors 186 and 188 also had criminal convictions. The Lees called the 

trial court’s attention to State v. Stewart, 413 SC 308, 775 S.E.2nd 416 (Ct. App. 2015) 

where this Court “reversed because the State used criminal histories to justify striking 

certain jurors, but also sat jurors that had criminal histories that were deemed to be similarly 

situated.” The prosecution attempted to distinguish the criminal histories of the different 

jurors. The trial judge announced a preference “for juries to be racially balanced . . . if for 

no other reason than perception” because “it's always best to have as wide a cross section 

of the community if at all possible.” The trial court urged the prosecution to accept Juror 

191 as an alternate. The prosecution eventually relented and allowed Juror 191 to be seated. 

R. 59-77.  

 When the jury panel returned to the courtroom, the trial judge learned that Juror 

191 could “only hear out of one ear” and changed his mind about seating Juror 191 as an 

alternate. At a sidebar, prior to excusing the jury panel, the Lees objected to the trial court’s 

change of mind about Juror 191 without determining whether the juror’s hearing 

impediment could be accommodated. R. 77-84. The trial court swore the jurors subject to 

the Lees’ objection. R. 125.  

 Mr. Lee argued “the best thing to do is – is to try this case in front of a jury when 

we can have a fair cross section” of the community and moved “to quash this jury” and 

“for a continuance.” The trial court denied the motion. R. 116-19.  

 During opening comments, the trial court informed the jurors of their obligation to 

find the “true facts.” R. 133034. Mr. Lee objected pursuant to State v. Beaty, 423 S.C. 26, 
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813 S.E.2d 502 (2018) and State v. Daniels, 401 S.C. 251, 737 S.E.2d 473 (2012), and 

moved for a mistrial. R. 135, 159-64. The trial court gave a curative instruction, to which 

Mr. Lee objected because it is impossible to “unrig the bell.” R. 135-36, 163-64. 

 Renee Guillebeaux testified about a conversation she had with Travis Lee about her 

son, Tobias Hughey, burglarizing and stealing from Miesha Cobb, who is Ken Lee’s 

girlfriend. Travis Lee wanted to confront Mr. Hughey about the crime.  Ms. Guillebeaux 

told Travis Lee to “talk to” Mr. Hughey, “smack him around, handle him a little rough, but 

not leave him for dead.” R. 307-10, 223-24. 

Tobias Hughey testified about the altercation he had with Ken Lee and Travis Lee.4 

He encountered Travis Lee in the parking lot of the apartment complex. Ken Lee came up 

to them and hit Mr. Hughey with a stick-like, wooden object. He claimed he was hit 

“[a]bout 20 times.” He went to the apartment where Michael Shane Floyd lived.5 Mr. 

Hughey asked Mr. Floyd to call Mr. Hughey’s mother, Renee Guillebeaux, rather than 

EMS. Mr. Hughey testified about his injuries, being airlifted to Greenville, his 

hospitalization, and his stay in a rehabilitation facility. R. 214-43. On cross-examination, 

Mr. Hughey acknowledged his extensive criminal record and his pending charges. R. 225-

67, 272-76. 

 
4 Eric Phillips testified about witnessing a portion of the altercation and then lying 

to the police. R. 277-94 
 
5 Mr. Floyd testified about Mr. Hughey coming to his apartment, his observation of 

Mr. Hughey’s injuries, calling Mr. Hughey’s mother rather than EMS, his pending charges, 
and how Mr. Hughey would bring possibly stolen items to him to trade or pawn. R. 340-
69. 
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 Ms. Guillebeaux testified about picking up Mr. Hughey at Mr. Floyd’s apartment, 

taking him to her apartment, calling 911,6 and her observations of her son’s injuries.  R. 

310-16. Abbeville Police Officers Brian Singleton and Forrest Crowe responded to Ms. 

Guillebeaux’s residence and discovered her son “Tobias Hughey on the couch 

unresponsive [with] lacerations on his forehead.” They administered first aid until EMS 

arrived and Mr. Hughey was airlifted to the hospital. R. 149-59, 165-74, 185-86, 418-30. 

  Officer Crowe, Investigator John Martin, Investigator Steven Cogdill, and 

Investigator Ricky Bulchin testified about the law enforcement investigation, including the 

videotape evidence admitted during the trial. R. 174-81, 379-417, 477-529. 

 Dr. Kristen Spoor, an emergency room physician, testified about Mr. Hughey’s 

injuries and medical treatment. R. 431-58. Dr. Andy Donlan, a medical doctor, testified 

about Mr. Hughey’s rehabilitation therapy. R. 459-73. 

 The trial court convened a charge conference. Mr. Lee requested a jury instruction 

based on State v. King, 158 S.C. 251, 155 S.E. 409 (1930), overruled by Brightman v. State, 

336 S.C. 348, 520 S.E.2d 614 (1999), regarding the juror’s obligation to resolve any doubt 

between the greater and lesser offenses, in favor of the accused. Mr. Lee noted that although 

Brightman overruled King, to the extent King mandated the instruction, Brightman did not 

prohibit the instruction. R. 573-82. Mr. Lee also objected to the proposed verdict form and 

suggested an alternate form. R. 584-86. 

 The trial court instructed the jurors on ABHAN and the lesser-included offenses of 

first-degree assault and battery and second-degree assault and battery. R. 658-60. In his 

 
6 Ashley Giles authenticated the 911 call. R. 529-35. 
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closing argument, Mr. Lee asked the jurors to find him guilty of first-degree assault and 

battery or second-degree assault and battery. R. 645-49. 

 The jurors convicted Ken Lee and Travis Lee of ABHAN, and the trial judge 

deferred sentencing. R. 669-70, 679-86. 

 At the sentencing hearing, Mr. Lee argued it “fundamentally unfair to consider a 

proximity conviction for marijuana as a strike” and that people of color are 

disproportionally affected by inequities in drug sentencing. He also argued that marijuana 

is legal in a lot of states and South Carolina has decriminalized marijuana. R. 753-55. Mr. 

Lee asked the State to withdraw the notice of intent to seek life without parole and allow 

the trial court to exercise discretion in sentencing. R. 775-76. The trial judge sentenced Mr. 

Lee to life without the possibility of parole. R. 779.  

ARGUMENTS 

Question I 

 Did the trial court err by requiring Ken Lee, a black man, to face trial by an 
all-white jury and denying his timely request for a continuance to a term of court 
when the pool of jurors actually appearing for jury service reflected a cross-section 
of the community? 
 

Abbeville, South Carolina embraces its dark history of race relations. Even today, 

the City of Abbeville embraces the Civil War: 

Abbeville has experienced many exciting and turbulent events. The city 
played a key role during the Civil War, and that legacy remains pristinely 
preserved. Abbeville is known the “Birthplace and Deathbed of the 
Confederacy.” On what is now known as Secession Hill, the meeting which 
launched the state's secession from the Union took place on Nov. 22, 1860. 
Five years later in 1865, Jefferson Davis and his cabinet decided to dissolve 
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the Confederacy at the Burt-Stark Mansion, a stately home right off from 
Abbeville’s Historic Court Square.7 

 
 Of the 191 Racial Terror Lynchings documented by the Equal Justice Initiative as 

having occurred in South Carolina, five occurred in Abbeville County.8 From July 2001 to 

February 2023, the South Carolina Chapter of the League of the South owned property on 

the square in Abbeville.9 According to the Southern Poverty Law Center, the League of the 

South is an Alabama based Neo-Confederate hate group.10 

 Against this backdrop, the State of South Carolina tried Ken Lee and his Uncle 

Travis Lee, in front of all-white jurors. During juror qualifications, Mr. Lee expressed his 

concerns about lack of diversity reflected by the jurors who appeared for jury duty.11    

During the selections of jurors, the prosecution struck the only black juror drawn for this 

case.  Concerned about the negative appearance of all-white jurors sitting in judgement of 

two black men, the trial court “strong-armed” the prosecution into accepting the sole black 

male drawn for service in this case. After great hesitation—the length of which is unlikely 

 
7   https://www.abbevillecitysc.com/209/Abbevilles-

History#:~:text=Abbeville%20is%20known%20the%20%22Birthplace,22%2C%20186
0. (last viewed Oct. 27, 2023).  

 
8 https://lynchinginamerica.eji.org/explore/south-carolina (last viewed October 27, 

2023). Of the 191 documented Racial Terror Lynchings, 37 occurred in the Eighth Judicial 
Circuit—the most of any judicial circuit in South Carolina. Id.  

 
9 

https://qpublic.schneidercorp.com/Application.aspx?AppID=613&LayerID=10508&Page
TypeID=4&PageID=4485&Q=2001389540&KeyValue=109-13-05-019 (last viewed Oct. 
27, 2023).  

 
10 https://www.splcenter.org/hate-map?state=AL (last viewed Oct. 27, 2023). 
 
11 Mr. Lee requested this Court have the Clerk of Court print a list of the jurors, 

identifying the jurors’ races, who appeared for jury duty, the jurors who were qualified, 
and the jurors who remained after voir dire.  
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to be reflected in the typed transcript—the prosecutors reluctantly acquiesced to the trial 

court’s pressure.    Ultimately, the trial court deemed the sole black juror selected for this 

case to be unqualified for service because of hearing issues, even though this Court never 

inquired with the juror whether his hearing issues could be accommodated.  

 Because of errors in qualifying and selecting jurors, Mr. Lee moved the trial court 

to order a new trial for the following three reasons: 

1. He timely moved for a continuance to a term of court when the pool of 
jurors actually appearing for service reflected a cross-section of the 
community. 
 

2. The prosecution’s violation of Batson v. Kentucky, 476 U.S. 79 (1986) 
and State v. Stewart, 413 S.C. 308, 314, 775 S.E.2d 416, 419 (Ct. App. 
2015), when the prosecutors impermissibly relied on criminal history to 
strike the sole black juror while sitting white jurors with criminal 
records.  

 
3. The trial court failed to determine whether the sole black juror’s hearing 

issues could be accommodated.  
 
R. 17-24.  

The “adjudicative power of the [circuit] court carries with it the inherent power to 

control the order of its business to safeguard the rights of litigants.” State v. Langford, 400 

S.C. 421, 429, 735 S.E.2d 471, 475 (2012). Mr. Lee timely moved the trial court to continue 

the case to a term of court where the potential jurors in attendance reflected a cross-section 

of the community. R. 40-43. In the post-conviction relief context, the Supreme Court urges 

trial courts to liberally grant continuances to avoid prejudice to the State. Love v. State, 428 

S.C. 231, 245, 834 S.E.2d 196, 203 (2019) (Kittredge, J., concurring) (“If, however, the 

proposed amendment is complicated (factually or legally) and would truly prejudice the  
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State, the better course of action would be to continue the matter and thus remove any 

possibility of prejudice resulting from the belated amendments.”).  

“[A] motion for a continuance is addressed to the sound discretion of the trial judge, 

and his ruling will not be disturbed by this court absent a showing of abuse of discretion.” 

State v. Beckham, 273 S.C. 755, 757, 259 S.E.2d 610, 611 (1979). “An abuse of discretion 

occurs when the trial court's ruling is based on an error of law or, when grounded in factual 

conclusions, is without evidentiary support.” State v. Hawes, 423 S.C. 118, 126, 813 S.E.2d 

513, 517 (Ct. App. 2018). “To warrant reversal, an error must result in prejudice to the 

appealing party.” Id.  

Here, the denial of the continuance was both an error of law and not supported by 

the records. The trial judge correctly recognized the perception of trying two black men 

before an all-white jury. Racial discrimination in the administration of justice “strikes at 

the core concerns of the Fourteenth Amendment and at the fundamental values of our 

society and our legal system.” Rose v. Mitchell, 443 U.S. 545, 564 (1979). Because “the 

power of the State weighs most heavily upon the individual” in criminal cases, McLaughlin 

v. Florida, 379 U.S. 184, 192 (1964),“discrimination on the basis of race, odious in all 

respects, is especially pernicious.” in that context, Rose, 443 U.S. at 555; see also Pena-

Rodriquez v. Colorado, 580 U.S. 206, 223 (2017) (quoting Rose, 443 U.S. at 555); Buck v. 

Davis, 580 U.S. 100, 124 (2017) (same). Therefore, in criminal cases, courts “must be 

especially sensitive to the policies of the Equal Protection Clause.” McLaughlin, 379 U.S. 

at 192. This is nowhere more true than in jury selection. The jury’s indispensable role as 

“a criminal defendant’s fundamental protection of life and liberty against race or color 

prejudice,” Pena-Rodriquez, 580 U.S. at 223 (quoting McCleskey v. Kemp, 481 U.S. 279, 
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310 (1987)) (internal quotation marks omitted), means that racial discrimination in jury 

selection threatens the gravest of harms to criminal defendants.  

Additionally, despite Mr. Lee’s request, the trial judge never determined whether 

Abbeville County took appropriate action to ensure the summoned jurors received their 

summons. The trial judge determined the jury panel did not reflect a cross section of the 

community. R. 116-19. The trial judge should have continued the case. This Court should 

reverse the trial court and order a new trial. 

Question II 
 

 Did the trial court err by denying Ken Lee’s Batson motion when the 
prosecution impermissibly relied on criminal history to strike the sole black juror 
while seating white jurors with criminal records?  
 

Both the U.S. Supreme Court and the S.C. Supreme Court have repeatedly and 

consistently recognized prohibitions against racial discrimination in jury selection under 

Batson and its progeny are designed to serve multiple ends: “to protect the defendant’s 

right to a fair trial by a jury of the defendant’s peers, protect each venireperson’s right not 

to be excluded from jury service for discriminatory reasons, and preserve public confidence 

in the fairness of our system of justice.” State v. Haigler, 334 S.C. 623, 628–29, 515 S.E.2d 

88, 90 (1999); see also State v. Rayfield, 369 S.C. 106, 112, 631 S.E.2d 244, 247 (S.C. 

2006). 

Prospective jurors who are excluded from serving on a jury because of their race 

are deprived of one of “the most substantial opportunit[ies] that most citizens have to 

participate in the democratic process.” Flowers, 139 S. Ct. at 2238 (“Other than voting, 

serving on a jury is the most substantial opportunity that most citizens have to participate 

in the democratic process.”); see also Powers v. Ohio, 499 U.S. 400, 407 (1991). Jury 
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service provides citizens with an opportunity to participate in the legal system and enhances 

their regard and understanding of the legal system, the judiciary, and the jury system.12 

Unlawful exclusion of citizens from jury duty, therefore, forsakes significant opportunities 

to strengthen and deepen our democracy. 

Perhaps, most significantly, the harm from discrimination affecting the 

composition of the jury “destroys the appearance of justice and thereby casts doubt on the 

integrity of the judicial process.” Rose, 443 U.S. at 556; Buck, 580 U.S. at 124 (“[Such 

discrimination] injures not just the defendant, but ‘the law as an institution . . . the 

community at large, and . . . the democratic ideal reflected in the processes of our courts.’”) 

(quoting Rose, 443 U.S. at 556). Such doubt, in turn, undermines “public confidence” in 

the criminal justice system and fosters community suspicion that a verdict may not have 

been “given in accordance with the law by persons who are fair.” Powers, 499 U.S. at 413; 

see also Foster, 578 U.S. at 523. In short, “[a]ctive discrimination by a prosecutor” during 

jury selection “invites cynicism respecting the jury’s neutrality and its obligations to adhere 

to the law,” and it “cannot be tolerated.” Powers, 499 U.S. at 412. 

An all-White jury, especially in a trial where the defendant is Black and the victim 

is White, sustains cynicism about the jury’s neutrality. Justice Thomas, concurring in 

Georgia v. McCollum, 505 U.S. 42 (1992), highlighted how a jury’s racial composition 

affects perceptions of its fairness: 

The public, in general, continues to believe that the makeup of juries can 
matter in certain instances. Consider, for example, how the press reports 
criminal trials. Major newspapers regularly note the number of Whites and 
blacks that sit on juries in important cases. Their editors and readers 
apparently recognize that conscious and unconscious prejudice persists in 

 
12  See Shari Seidma Diamond, What Jurors Think: Expectations and Reactions of 

Citizens Who Serve as Jurors, In VERDICT: ASSESSING THE CIVIL JURY SYSTEM 285–86 
(Robert E. Litaned.,1993). 
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our society and that it may influence some juries. Common experience and 
common sense confirm this understanding. 

 
Id. at 60 (footnote omitted). 

 Thus, it is imperative that court remain diligent in ferreting out racial discrimination 

in jury selection procedures. Failure to do so not only risks inflicting grave harm on not 

only the defendants and the citizens that are unlawfully excluded from jury duty, but also 

the community at large by undermining the public’s confidence in the criminal justice 

system and, therefore, weakening the foundations of our multiracial democracy.  

 As seen above, Mr. Lee relied on State v. Stewart, which is a case that is factually 

indistinguishable from the case at bar. The trial judge recognized the problem he urged the 

prosecution to accept the black juror it struck. The trial judge ultimately erred in denying 

Mr. Lee’s Batson motion. This Court should reverse the trial court and order a new trial.  

Question III 
 
 Did the trial court abuse its discretion when it failed to determine whether 
the sole black juror’s hearing issues could be accommodated?  
 
 As seen above, the State struck Juror 191, but the trial judge persuaded the 

prosecution to seat the juror as an alternate. However, when the trial judge learned Juror 

191 had a hearing problem in one year, the trial judge changed his mind and allowed the 

State’s strike to stand. Mr. Lee objected and moved the trial judge accommodate Juror 

191’s hearing impediment. The trial judge overruled that request. R. 77-84.  

“The presiding judge shall determine whether any juror is disqualified or exempted 

by law and only he shall disqualify or excuse any juror as may be provided by law.” State 

v. Wise, 359 S.C. 14, 22, 596 S.E.2d 475, 479 (2004) (citing S.C. Code Ann. § 14-7-1010). 

The trial judge accordingly had the discretion to qualify or not qualify Juror 191. However, 
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“[a] failure to exercise discretion amounts to an abuse of that discretion.” State v. Hawes, 

411 S.C. 188, 191, 767 S.E.2d 707, 708 (2015) (citing Samples v. Mitchell, 329 S.C. 105, 

112, 495 S.E.2d 213, 216 (Ct.App.1997)). Here, the trial court did not even inquire into 

whether Juror 191 could be accommodated, even though the juror stated he could hear out 

of one ear.  This Court should reverse the trial court and order a new trial.  

Question IV 
 
 Did the trial court err by not granting a mistrial after making improper 
opening remarks to the jurors that violated State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 
(2018) and State v. Daniels, 401 S.C. 251, 737 S.E.2d 473 (2012)? 
 

As seen above, during opening comments, the trial court informed the jurors of 

their obligation to find the “true facts.” R. 133-34. Mr. Lee objected pursuant to State v. 

Beaty and State v. Daniels and moved for a mistrial. R. 135, 159-64. The trial court gave a 

curative instruction, to which Mr. Lee objected because it is impossible to “unring the bell.” 

R. 135-36, 163-64. See, e.g., State-Rec. Co. v. State, 332 S.C. 346, 356, 504 S.E.2d 592, 

597 (1998) (“it is difficult, if not impossible, to ‘unring a bell’”) (quoting United States v. 

Davis, 904 F.Supp. 564, 569 (E.D.La.1995)). 

Beaty held “a trial judge should refrain from informing the jury, whether through 

comments or through a charge on the law, that its role is to search for the truth, or to find 

the true facts, or to render a just verdict.” 423 S.C. at 34, 813 S.E.2d at 506. The trial judge 

was correctly recognized the error, but the curative instruction called more attention to the 

error, rather than cure it. Failure to provide an adequate curative instruction can be a reason 

to reverse a trial court. See, e.g, State v. Smith, 290 S.C. 393, 350 S.E.2d 923 (1986) (“In 

instructing jury to disregard incompetent evidence, the jury should be specifically 

instructed to disregard evidence, and not to consider it for any purpose during deliberations; 
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mere general remark excluding evidence does not cure error.”); State v. White, 371 S.C. 

439, 446, 639 S.E.2d 160, 164 (Ct. App. 2006) (“While an instruction to disregard 

incompetent evidence usually is deemed to have cured the error in its admission, a mistrial 

may still be required if on the facts of the particular case it is probable, notwithstanding 

such instruction or withdrawal, the accused was prejudiced.”). 

Even with the trial court’s curative instruction, the jurors likely viewed their role as 

finding the “true facts.” As will be discussed below, the prejudice to Mr. Lee was 

compounded by the trial court’s “cascading” verdict form and failure to provide a King 

charge. The jurors likely viewed their role as determining the “true” charge rather than 

resolving reasonable doubt in favor of Mr. Lee. This Court should revoerse the trial court 

and order a new trial. 

Question V 
 
 Did the trial court err by not providing an instruction pursuant to State v. 
King, 158 S.C. 251, 155 S.E. 409 (1930), regarding the jurors’ obligation to resolve 
any doubt between the greater and lesser offenses, in favor of the accused, when that 
jury instruction was not required but permissible? 
 

“The law to be charged to the jury is determined by the evidence presented at trial. 

State v. Hill, 315 S.C. 260, 262, 433 S.E.2d 848, 849 (1993). “The purpose of a jury 

instruction is to enlighten the jury and to aid it in arriving at a correct verdict.” State v. 

Blurton, 352 S.C. 203, 207-08, 573 S.E.2d 802, 804 (2002). “A jury charge is no place for 

purposeful ambiguity.” State v. Belcher, 385 S.C. 597, 611, 685 S.E.2d 802, 809 (2009), 

holding modified and extended by State v. Burdette, 427 S.C. 490, 832 S.E.2d 575 (2019). 

As seen above, Mr. Lee requested a jury State v. King, regarding the juror’s 

obligation to resolve any doubt between the greater and lesser offenses, in favor of the 

accused. Mr. Lee noted that although Brightman overruled King, to the extent King 

A. 809



 17 

mandated the instruction, Brightman did not prohibit the instruction. R. 573-82. Mr. Lee 

also objected to the proposed verdict form and suggested an alternate form. R. 584-86. In 

the verdict form, the trial judge “created a cascading consideration” between ABAHN, 

first-degree assault and battery, and second-degree assault and battery. Mr. Lee argued the 

“cascading approach” is the reason why a King charge was necessary in this case, noting 

that strictly following the “cascading approach” prohibits the jurors from considering the 

charge as a whole. Absent a King charge, the verdict form guided the jurors to a verdict of 

guilty of ABHAN because the jurors were not allowed to consider resolving any doubt 

between the greater offenses and the lesser included offenses. This error was magnified by 

the trial judges opening remarks regarding the jurors’ obligation to find the “true facts.” 

This Court should reverse the trial court and order a new trial.  

Question VI 
 
 Did the trial court err by providing the jurors a “cascading” verdict form, 
rather than structuring the verdict form in the manner requested by Ken Lee, which 
would have mitigated the trial court’s error in the opening instructions and ensured 
the jurors gave due consideration the lesser included offenses? 
 

As seen above, the verdict form “created a cascading consideration” between 

ABAHN, first-degree assault and battery, and second-degree assault and battery, and Mr. 

Lee objected to the “cascading approach.” In the civil context, the Supreme Court 

observed: 

[A] special verdict question may be so defective in its formulation that its 
submission results in a prejudicial effect which constitutes reversible error. 
9A Wright & Miller, Federal Practice and Procedure, Civil 2d § 2508, p. 
193. In evaluating the prejudicial effect of a defective special verdict 
question or special interrogatory, the court must consider the question or 
interrogatory along with the instructions given to the jury. Fortune v. 
Gibson, 304 S.C. 279, 282, 403 S.E.2d 674, 675 (Ct.App.1991) (finding that 
special interrogatories and instructions must be considered together). The 
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prejudicial effect of a defective verdict form may be cured where the trial 
court provides clear and cogent jury instructions. See State v. Covert, 368 
S.C. 188, 214, 628 S.E.2d 482, 496 (Ct.App.2006); State v. Myers, 344 S.C. 
532, 536, 544 S.E.2d 851, 853 (Ct.App.2001). 
 

S.C. Dep't of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295, 303, 641 S.E.2d 903, 

907-08 (2007). 

 As argued above, the trial court could have cured the defect by providing a King 

charge, but it did not do that. Another way the trial could have cured the defect was to 

eliminate the “cascading” format and provide the jurors with a choice between ABAHN, 

first-degree assault and battery, second-degree assault and battery, and not guilty, as Mr. 

requested. As seen above, Mr. Lee argued the “cascading approach” is the reason why a 

King charge was necessary in this case, noting that strictly following the “cascading 

approach” prohibits the jurors from considering the charge as a whole. Absent a King 

charge, the verdict form guided the jurors to a verdict of guilty of ABHAN because the 

jurors were not allowed to consider resolving any doubt between the greater offenses and 

the lesser included offenses. This error was magnified by the trial judges opening remarks 

regarding the jurors’ obligation to find the “true facts.” This Court should reverse the trial 

court and order a new trial. 

Question VII 
 
 Did the trial court err by not quashing the State’s notice of intent to seek life 
without parole when the enhanced sentences was based on a conviction involving 
marijuana when Ken Lee objected to this charge being used to enhance the sentence 
when South Carolina has decriminalized marijuana and marijuana one day likely 
will be legal throughout the United States?  
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At the sentencing hearing, Mr. Lee argued it “fundamentally unfair13 to consider a 

proximity conviction for marijuana as a strike” and that people of color are 

disproportionally affected by inequities in drug sentencing. He also argued that marijuana 

is legal in a lot of states and South Carolina has decriminalized marijuana. R. 753-55. He 

also argued a life sentence under these circumstances would be cruel and unusual 

punishment.14 R. 759. Mr. Lee asked the State to withdraw the notice of intent to seek life 

without parole and allow the trial court to exercise discretion in sentencing. R. 775-76. The 

trial judge sentenced Mr. Lee to life without the possibility of parole. R. 779. 

“The Eighth Amendment prohibits not only barbaric punishments, but also 

sentences that are disproportionate to the crime.” State v. Harrison, 402 S.C. 288, 293, 741 

S.E.2d 727, 729 (2013) (citing Solem v. Helm, 463 U.S. 277 (1983)). Harrison held: 

[I]n analyzing proportionality under the Eight Amendment outside the 
capital context, South Carolina courts shall first determine whether a 
comparison between the sentence and the crime committed gives rise to an 
inference of gross disproportionality. If no such inference is present, the 
analysis ends. In the rare instance that this threshold comparison gives rise 
to such an inference, intrajurisdictional and interjurisdictional analysis is 
appropriate. Courts may then look to whether more serious crimes carry the 
same penalty, or more serious penalties, and the sentences imposed for 
commission of the same crime in other jurisdictions. Courts should use this 
comparative analysis to confirm the gross disproportionality inference, and 
not to develop an inference when one did not initially exist. See Harmelin, 
501 U.S. at 1005, 111 S.Ct. 2680 (“The proper role for comparative analysis 
of sentences, then, is to validate an initial judgment that a sentence is grossly 
disproportionate to a crime. This conclusion neither ‘eviscerates' Solem, or 
‘abandons its second and third factors.’ ”). 
 

402 S.C. at 299–300, 741 S.E.2d at 733. 

 
13 U.S. Const. Am XIV; S.C. Const. Art. I, § *.  
 
14 U.S. Const. Am VIII; S.C. Const. Art. I, § *.  
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 In South Carolina a prior conviction for marijuana offense cannot be used to 

enhance a subsequent conviction for a non-marijuana offense in most situations. S.C. Code 

Ann. § 44-53-470. This decimalization of marijuana raises an inference of 

disproportionally when a marijuana offense is used to enhance any other non-drug related 

offense. Marijuana is fully legal in 24 states. Marijuana is partially legal, such as for 

medical use, in an additional six state. Marijuana is fully illegal in only six states—South 

Carolina, North Carolina, Kansas, Nebraska, Wyoming, and Idaho.15 But for his prior 

marijuana offense, Mr. Lee would not have been eligible for life without parole. This Court 

should rule that using a marijuana related conviction to enhance a sentence for a subsequent 

offense to life without parole violates due process and the prohibition against cruel and 

unusual punishment.  

CONCLUSION 

 For the foregoing reasons, this Court should reverse the trial court and order a new 

trial. Alternatively, this Court should vacate Ken Lee’s sentence and remand for re-

sentencing.  

Respectfully Submitted,  

By s/E. Charles Grose, Jr. 
 

E. Charles Grose, Jr. 
S.C. Bar Number 66063 
The Grose Law Firm, LLC 
305Main Street 
Greenwood, SC 29646 

       
Attorney for Kendrick Lee 

December 27, 2024 
  

 
15  https://www.cbsnews.com/news/legal-weed-map-states/ (last viewed June 10, 

2024) 
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ARGUMENTS IN REPLY 

Question I 

 Did the trial court err by requiring Ken Lee, a black man, to face trial by an 
all-white jury and denying his timely request for a continuance to a term of court 
when the pool of jurors actually appearing for jury service did not reflect a cross-
section of the community? 
 
 The State argues the trial court did not abuse its discretion in denying the 

continuance because Mr. Lee cannot prove systematic and purposeful discrimination. Brief 

of respondent, pp. 20-22. The State does not deny that an anomaly occurred where most of 

the black jurors summoned did not appear for juror service. The State overlooks “the 

inherent power to control the order of its business to safeguard the rights of litigants.” State 

v. Langford, 400 S.C. 421, 429, 735 S.E.2d 471, 475 (2012). Also, the State does not 

acknowledge that trial courts can abuse their discretion by denying a continuance request. 

State v. McMillian, 349 S.C. 17, 561 S.E.2d 602 (2002) (defendant was entitled to 

continuance of retrial, so he could obtain transcript of first trial, for use in impeaching 

victim's neighbor). Under the circumstances of this case, it was an abuse of discretion for 

the trial judge to deny the continuance request. This Court shold reverse the trial court and 

order a new trial.  

Question II 
 

 Did the trial court err by denying Ken Lee’s Batson motion when the 
prosecution impermissibly relied on criminal history to strike the sole black juror 
while seating white jurors with criminal records?  
 
 The State initially argues this issue is moot because the persecution agreed—albeit 

reluctantly and the result of coercion by the trial judge—to seat the sole black juror drawn 

for service on this case. Brief of Respondent, p. 22. This question is not moot because, but 

for the State striking this juror, this juror would have sat on the jury.  
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 The State next argues “unlike in Stewart,[1] the State did not negate the racially 

neutral reason by allowing White jurors with criminal records to be seated because those 

jurors had distinctly different convictions that were not similar to ABHAN, instead having 

convictions for simple disorderly conduct and check fraud.” Brief of Respondent, p. 24. 

The State is wrong for two reasons. First, this statement talks in circles. The reality is the 

seated jurors had similar convictions. Assault and battery of a high and aggravated nature 

is very different from simple assault and battery. S.C. Code Ann. § 16-3-600(B) and (E). 

Simple assault and battery is an expungable 30-day misdemeanor, just like disorderly 

conduct and check fraud. Second, the general public loses confidence in the legal 

profession when lawyers make transparent arguments to mask reality. This Court should 

reverse the trial court and order a new trial.  

Question III 
 
 Did the trial court abuse its discretion when it failed to determine whether 
the sole black juror’s hearing issues could be accommodated?  
 
 The State implies Juror 191 was “deaf as a fence post.” Brief of Respondent, pp. 7. 

The trial judge actually stated the juror “may not have been as deaf as a fence post, but he 

was darn – darn close.” R. 83. Neither the State’s implication nor the trial judge’s comment 

is supported by the record as the trial judge was able to carry one a dialogue with Juror 191 

but chose not to complete the dialogue. State v. Hawes, 423 S.C. 118, 126, 813 S.E.2d 513, 

517 (Ct. App. 2018) (“An abuse of discretion occurs when the trial court's ruling is based 

on an error of law or, when grounded in factual conclusions, is without evidentiary 

support.”). Because the trial court did not even inquire into whether Juror 191 could be 

 
1 State v. Stewart, 413 SC 308, 775 S.E.2nd 416 (Ct. App. 2015). 
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accommodated—even though the juror stated he could hear out of one ear—this Court 

should reverse the trial court and order a new trial. 

Question IV 
 
 Did the trial court err by not granting a mistrial after making improper 
opening remarks to the jurors that violated State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 
(2018) and State v. Daniels, 401 S.C. 251, 737 S.E.2d 473 (2012)? 
 
 The State centers its argument around State v. Beaty, 423 S.C. 26, 813 S.E.2d 502 

(2018) but never addresses State v. Daniels, 401 S.C. 251, 737 S.E.2d 473 (2012).2 Brief 

of Respondent, pp. 26-28. Nor did the State respond to Mr. Lee’s objection that it is 

impossible to “unring the bell.” R. 135-36, 163-64. See, e.g., State-Rec. Co. v. State, 332 

S.C. 346, 356, 504 S.E.2d 592, 597 (1998) (“it is difficult, if not impossible, to 

‘unring a bell’”) (quoting United States v. Davis, 904 F.Supp. 564, 569 (E.D.La.1995)).  

The State seemingly argues, Mr. Lee’s case is not as egregious as Beatty, so this 

Court should not find error.; however, Beaty held “a trial judge should refrain from 

informing the jury, whether through comments or through a charge on the law, that its role 

is to search for the truth, or to find the true facts, or to render a just verdict.” 423 S.C. at 

34, 813 S.E.2d at 506. This Court should reverse the trial court. Twelve years after Daniels 

and six years after Beatty, trial courts are still giving this instruction. Unless this Court 

intervenes and reverses cases because of this improper instruction, there is no deterrent to 

this practice.  

 

 

 

 
2 The State’s only reference to Daniels occurs in the State’s listing of Mr. Lee’s 

Questions on Appeal. Brief of Respondent, p. 1.  
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Question V 
 
 Did the trial court err by not providing an instruction pursuant to State v. 
King, 158 S.C. 251, 155 S.E. 409 (1930), regarding the jurors’ obligation to resolve 
any doubt between the greater and lesser offenses, in favor of the accused, when that 
jury instruction was not required but permissible? 
 
 The State overstates the holding in Brightman v. State, 336 S.C. 348, 520 S.E.2d 

614 (1999) by implying Brightman held the King charge was no longer proper. In reality, 

although Brightman overruled King, to the extent King mandated the instruction, 

Brightman did not prohibit the instruction. In this case, the error in not giving the King 

charge must be considered in conjunction with the verdict form utilized by the trial judge.  

Strictly following the “cascading approach” of the verdict form prohibited the jurors from 

considering the charge as a whole. Absent a King charge, the verdict form guided the jurors 

to a verdict of guilty of ABHAN because the jurors were not allowed to consider resolving 

any doubt between the greater offenses and the lesser included offenses. This Court should 

reverse the trial court and order a new trial.  

Question VI 
 
 Did the trial court err by providing the jurors a “cascading” verdict form, 
rather than structuring the verdict form in the manner requested by Ken Lee, which 
would have mitigated the trial court’s error in the opening instructions and ensured 
the jurors gave due consideration the lesser included offenses? 
 
 The State initially argues Mr. Lee abandoned this argument because “the only legal 

authority Appellate cited in support of his argument that the verdict form utilized be the 

trial court in some way prejudiced him is a civil case.” Brief of Respondent, p. 30. The 

State is wrong for two reasons. First, civil precedent is still precedent. Second, the case 

cited by Mr. Lee quoted two criminal cases—State v. Covert, 368 S.C. 188, 214, 628 S.E.2d 

482, 496 (Ct.App.2006) and State v. Myers, 344 S.C. 532, 536, 544 S.E.2d 851, 853 
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(Ct.App.2001)—for the proposition, “The prejudicial effect of a defective verdict form 

may be cured where the trial court provides clear and cogent jury instructions.” Brief of 

Appellant, p. 17.  

 As argued in Mr. Lee’s opening brief, the trial judge had two options to cure the 

defective instruction: (1) the trial court could have provided a King charge or (2) the trial 

could have cured the defect was to eliminate the “cascading” format and provide the jurors 

with a choice between ABAHN, first-degree assault and battery, second-degree assault and 

battery, and not guilty, as Mr. requested. This error was magnified by the trial judges 

opening remarks regarding the jurors’ obligation to find the “true facts.” This Court should 

reverse the trial court and order a new trial. 

Question VII 
 
 Did the trial court err by not quashing the State’s notice of intent to seek life 
without parole when the enhanced sentences was based on a conviction involving 
marijuana when Ken Lee objected to this charge being used to enhance the sentence 
when South Carolina has decriminalized marijuana and marijuana one day likely 
will be legal throughout the United States?  
 
 The United States government is taking action to reschedule marijuana from a 

Schedule I drug to a Schedule III drug. https://www.justice.gov/opa/pr/justice-department-

submits-proposed-regulation-reschedule-marijuana (last viewed Oct. 21, 2024). Compare 

S.C. Code Ann. § 44-53-190 with S.C. Code Ann. § 44-53-230. A Schedule I drug has “[a] 

high potential for abuse, [n]o accepted medical use in treatment in the United States; and 

[a] lack of accepted safety for use in treatment under medical supervision.” S.C. Code Ann. 

§ 44-53-180. A Schedule III drug has an “accepted medical use in treatment in the United 

States.” S.C. Code Ann. § 44-53-220. As argued in Mr. Lee’s opening brief, this nation 
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trend militates in favor of not using a marijuana conviction to enhance a sentence to life 

imprisonment without the possibility of parole.  

CONCLUSION 

 For the reasons stated in the Brief of Appellant and this Reply, this Court should 

reverse the trial court and order a new trial. Alternatively, this Court should vacate Ken 

Lee’s sentence and remand for re-sentencing.  

Respectfully Submitted,  

By s/E. Charles Grose, Jr. 
 

E. Charles Grose, Jr. 
S.C. Bar Number 66063 
The Grose Law Firm, LLC 
305Main Street 
Greenwood, SC 29646 
(864) 538-4466 
(864) 538-4405 (fax) 
Email:  charles@groselawfirm.com 

 
      Attorney for Kendrick Lee 
December 27, 2024 
Greenwood, South Carolina  
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM ABBEVILLE COUNTY 
Court of General Sessions  

Frank R. Addy, Jr., Circuit Court Judge 

Appellate Case No. 2023-001843 

THE STATE, 
Respondent, 

v. 

KENDRICK MONTREZ LEE, 
Appellant. 

PETITION FOR REHEARING 

On July 1, 2026, this Court held that "the trial court erred by excusing Juror 191 without 

making an inquiry into whether the trial court could accommodate his hearing impediment."  State 

v. Lee, Op. No. 6151 at *5 (S.C. Ct. App. filed July 1, 2026).

Pursuant to Rule 221(a) of the South Carolina Appellate Court Rules, the State requests 

that this Court rehear this matter because the trial court's determination that Juror 191 was 

disqualified to serve was based not on Juror 191's hearing difficulties, but rather on Juror 191 

belatedly informing the trial court that he only heard some part of the voir dire questioning due to 

his hearing difficulties.  As a trial court is only required to conduct an individual voir dire at the 

request of either party, the trial court here had no obligation to conduct additional voir dire 

Jul 15 2026
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questioning, which Appellant notably never requested.  See S.C. Code Ann. § 14-7-1020 ("The 

court shall, on motion of either party in the suit, examine on oath any person who is called as a 

juror to know whether he is related to either party, has any interest in the cause, has expressed or 

formed any opinion, or is sensible of any bias or prejudice therein, and the party objecting to the 

juror may introduce any other competent evidence in support of the objection.").   

The Court's initial citations to South Carolina authority make it clear that a trial court has 

the final determination regarding a juror's qualification to serve which must not be disturbed on 

appeal.  See S.C. Code Ann. § 14-7-1010 ("The presiding judge shall determine whether any juror 

is disqualified or exempted by law and only he shall disqualify or excuse any juror as may be 

provided by law."); S.C. Code Ann. § 14-7-810 ("[N]o person is qualified to serve as a juror in any 

court in this State if: . . . [h]e is incapable by reason of . . . physical infirmities to render efficient 

jury service . . . .  The trial judge must make the final determination of the qualifications of a juror 

as set out in this section and his decision must not be disturbed on appeal." (emphasis added)). 

Further, the South Carolina authority cited by this Court specifically states that a juror's 

competence is within the trial court's discretion and is not reviewable—much less reversible—on 

appeal unless wholly unsupported by the record.  See State v. Gaskins, 284 S.C. 105, 113, 326 

S.E.2d 132, 138 (1985) ("A juror's competence is with the trial judge's discretion and not 

reviewable unless wholly unsupported by the evidence." (emphasis added) (quoting State v. Spann, 

279 S.C. 399, 402, 308 S.E.2d 518, 520 (1983))). 

Moreover, the South Carolina authority cited by this Court also specifically states that if a 

reasonable basis exists from which the trial court could have concluded the potential juror would 

not have been able to discharge their duties as a juror, then appellate courts will not disturb the 

disqualification.  See State v. Wise, 359 S.C. 14, 23-24, 596 S.E.2d 475, 479 (2004) ("An appellate 
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court will not disturb the trial court's disqualification of a prospective juror when there is a 

reasonable basis from which the trial court could have concluded the juror would not have been 

able to faithfully discharge his responsibilities as a juror under the law.").  Trial courts have wide 

discretion in conducting voir dire.  See State v. Dawkins, 268 S.C. 110, 111, 232 S.E.2d 228, 228 

(1977) (noting that a trial court has wide discretion in conducting voir dire examination).   

Here, as the trial court stated, the issue was not whether Juror 191 could hear.  (R. 78-79).  

Instead, the issue was that Juror 191, by his own late admission, did not hear all the voir dire 

questioning.  (R. 78-79, 117).  As the trial court indicated, it could not be sure that Juror 191 did 

not have a disqualification based on potential witnesses or other disqualifying attributes because 

Juror 191 did not hear all voir dire questions.  (R. 117).  Moreover, the trial court had a conversation 

with Juror 191 on the record where the trial court would have been able to assess, in an informal 

capacity, Juror 191's hearing ability.  (R. 78-79).  Juror 191 stated, without prompting, that he had 

a growth in his ear that caused his hearing impairment.  (R. 79).  Thus, the trial court did inquire 

and determine that Juror 191 could not discharge the duties of a juror based on Juror 191's own 

admission that he did not hear everything that was asked of him during voir dire questioning.   

The record supports the trial court's determination that Juror 191 was not qualified to sit as 

the second alternate juror based on Juror 191's late admission that he did not hear all of voir dire.  

The trial court had a reasonable basis to conclude Juror 191 would not have been able to discharge 

his duties because Juror 191 did not inform the trial court at any time during voir dire that he was 

unable to hear any part of the questioning.  Instead, Juror 191 waited until specifically asked by 

the trial court at the end of jury selection, which indicated that Juror 191 might not speak up if he 

did not hear something at trial unless specifically asked.  This should have been the end of this 

Court's analysis as South Carolina law does not permit further invasion of the trial court's discretion 
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on appeal when the record supports the trial court's decision and where a reasonable basis to 

conclude the potential juror would not be able to discharge their duties exists.  See State v. Maxey, 

218 S.C. 106, 110, 62 S.E.2d 100, 102 (1950) ("The findings of the trial court on questions of fact 

relating to the fitness of a juror are conclusive, and will not be disturbed on review unless 

manifestly erroneous.  This principle of law is so well established it hardly becomes necessary to 

cite authority to sustain it.").   

This Court's reliance on foreign authority to impose a requirement on the trial court to 

further inquire if Juror 191's hearing loss could be accommodated is also without merit.  This court 

need not look farther than established South Carolina law because the record supports the trial 

court's decision and Juror 191 provided a reasonable basis for that decision by his lack of timely 

disclosure and admission that he did not hear all of voir dire questioning.   

Therefore, the State requests this Court revisit its opinion and hold that the trial court did 

not abuse its discretion in finding Juror 191 disqualified to serve as the second alternate juror when 

Juror 191 himself provided the support for the trial court's decision that also served as a reasonable 

basis to conclude Juror 191 could not faithfully discharge his duties as a juror. 

Section 14-7-1020 of the South Carolina Code 

The State appreciates this Court's reliance on section 14-7-1020 of the South Carolina Code 

to support its holding that because either party can request the trial court to conduct further voir 

dire questioning regarding a potential juror's indifference and biases, the trial court abused its 

discretion by making no effort to engage in a sua sponte voir dire questioning of Juror 191.  See 

S.C. Code Ann. § 14-7-1020 ("The court shall, on motion of either party in the suit, examine on 

oath any person who is called as a juror to know whether he is related to either party, has any 

interest in the cause, has expressed or formed any opinion, or is sensible of any bias or prejudice 
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therein, and the party objecting to the juror may introduce any other competent evidence in support 

of the objection." (emphasis added)).   

However, the Court's reliance on this statute is misplaced.  Appellant did not request 

additional voir dire questioning of Juror 191.  Instead, his only request was for the trial court to 

inquire if Juror 191's apparent hearing impairment could be accommodated.  These are not the 

same request.  As the trial court noted, an accommodation inquiry would not have cured or 

addressed the concerns about Juror 191 not hearing the voir dire questioning posed to the pool of 

potential jurors.  (R. 117).  Thus, because the statute only requires further voir dire questioning 

when requested, this Court's reliance on section 14-7-1020 is inappropriate because Appellant 

never made such a request on the record.  

Prejudice 

As Juror 191 would have served at the second alternate juror had he been seated and no 

alternate jurors replaced any of the twelve jurors in this case, Appellant cannot show that he was 

denied a fair trial or that he was otherwise prejudiced by Juror 191's absence as the second of two 

non-utilized alternate jurors.  (R. 666).  See State v. Bonneau, 276 S.C. 122, 125, 276 S.E.2d 300, 

301 (1981) ("It is, of course, incumbent on an appellant [on appeal] to prove that he was denied a 

fair trial."); see also State v. Grovenstein, 335 S.C. 347, 352, 517 S.E.2d 216, 218 (1999) (holding 

the burden was on the defendant to demonstrate prejudice on appeal where an alternate juror 

participated in jury deliberations).  Therefore, as Appellant cannot show he suffered prejudice from 

Juror 191's disqualification to sit as the second alternate juror, this issue should be affirmed. 

 

 

[conclusion and signature block on following page] 
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Conclusion 

Based on the arguments set forth above as well as those in the Final Brief of Respondent, 

the State requests that this Court rehear this case, determine that the trial court did not abuse its 

discretion by finding Juror 191 disqualified to serve on as the second alternate juror, and consider 

the remaining six issues on appeal. 

ALAN WILSON 
Attorney General 

BRIAN H. GIBBS 
Assistant Attorney General 
S.C. Bar No. 104137

Office of the Attorney General
Post Office Box 11549 
Columbia, South Carolina 29211 
Phone: 803-734-3727 

DAVID M. STUMBO 
Solicitor, Eighth Judicial Circuit 

Post Office Box 516 
Greenwood, South Carolina 29648 

By: 
Brian H. Gibbs 
S.C. Bar No. 104137

Attorneys for Respondent 

July 15, 2026 
Columbia, South Carolina
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

________________________________ 
 

APPEAL FROM ABBEVILLE COUNTY 
Court of General Sessions 

Frank R. Addy, Jr., Circuit Court Judge 
________________________ 

 
Appellate Case No. 2023-001843 

________________________ 
 

The State, ................................................................................... Respondent, 
 

v. 
 

 Kendrick Montrez Lee, ................................................................. Appellant. 
____________________ 

 
CROSS-PETITION FOR REHEARING 

____________________ 
 
 On July 1, 2026, this Court reversed Kendrick Lee’s conviction and sentence and 

remanded this case for a new trial. State v. Lee, No. 2023-001843, 2026 WL 1884535, (S.C. 

Ct. App. July 1, 2026). On July 15, 2026, the State petitioned for rehearing.1 This cross-

petition for rehearing follows, and Mr. Lee respectfully petitions this Court to decide all 

the questions presented on appeal. 

 Mr. Lee presented seven questions for review: 

 
1 Although a return to a petition for rehearing is not required unless requested by 

the appellate court, Rule 221(a), SCACR, Mr. Lee cannot help but point out a factual error 
by the State in its petition for rehearing. The State argues, “As a trial court is only required 
to conduct an individual voir dire at the request of either party, the trial court here had no 
obligation to conduct additional voir dire questioning, which Appellant notably never 
requested.” State’s Petion, pp. 1-2 (citing S.C. Code Ann. § 14-7-1020) (emphasis added). 
The trial judge addressed Juror 191’s service at a sidebar (R. 79) and placed the discussion 
on the record (R. 82). Later, Mr. Lee elaborated on the sidebar, noted accommodations 
“include[] asking the juror what circumstances would ensure that they would be able to 
hear what was going on in the courtroom,” and pointed out the trial court “didn’t even 
entertain asking the juror about whether or not he could be accommodated.” R. 118-19.  

Jul 16 2026
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1. Did the trial court err by requiring Ken Lee, a black man, to face trial 
by an all-white jury and denying his timely request for a continuance to 
a term of court when the pool of jurors actually appearing for jury 
service reflected a cross-section of the community?  

 
2. Did the trial court err by denying Ken Lee’s Batson motion when the 

prosecution impermissibly relied on criminal history to strike the sole 
black juror while seating white jurors with criminal records?  

 
3. Did the trial court abuse its discretion when it failed to determine 

whether the sole black juror’s hearing issues could be accommodated? 
 
4. Did the trial court err by not granting a mistrial after making improper 

opening remarks to the jurors that violated State v. Beaty, 423 S.C. 26, 
813 S.E.2d 502 (2018) and State v. Daniels, 401 S.C. 251, 737 S.E.2d 
473 (2012)? 

 
5. Did the trial court err by not providing an instruction pursuant to State 

v. King, 158 S.C. 251, 155 S.E. 409 (1930), regarding the jurors’ 
obligation to resolve any doubt between the greater and lesser offenses, 
in favor of the accused, when that jury instruction was not required but 
permissible?  

 
6. Did the trial court err by providing the jurors a “cascading” verdict form, 

rather than structuring the verdict form in the manner requested by Ken 
Lee, which would have mitigated the trial court’s error in the opening 
instructions and ensured the jurors gave due consideration the lesser 
included offenses? 

 
7. Did the trial court err by not quashing the State’s notice of intent to seek 

life without parole when the enhanced sentences was based on a 
conviction involving marijuana when Ken Lee objected to this charge 
being used to enhance the sentence when South Carolina has 
decriminalized marijuana and marijuana one day likely will be legal 
throughout the United States? 

 
This Court’s opinion resolved only the third issue, and this Court additionally held, 

“Because our disposition of this issue is dispositive, we decline to address Lee’s remaining 

issues on appeal.” Lee, at *3, n. 4. Not addressing all questions presented on appeal is 

contrary to Rule 220(b), SCACR, which provides: 

In every decision rendered by an appellate court, every point distinctly 
stated in the case which is necessary to the decision of the appeal and fairly 
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arising upon the record of the court must be stated in writing and must, with 
the reason for the court's decision, be preserved in the record of the 
case.  This rule does not apply to the following: 

(1) The Supreme Court may file a memorandum opinion 
dismissing an appeal, affirming or reversing the judgment 
appealed from, or granting other appropriate relief when, in 
unanimous decision, the Supreme Court determines that a 
published opinion would have no precedential value and any 
one or more of the following circumstances exists and is 
dispositive of issues submitted to the Court for decision:  (A) 
that a judgment of the trial court is based on findings of fact 
which are or are not clearly erroneous;  (B) that the evidence 
to support a jury verdict is or is not insufficient;  (C) that the 
order of an administrative agency is or is not supported by 
such quantum of evidence as prescribed by the statute or law 
under which judicial review is permitted;  or (D) that no 
error of law appears. 

(2) The Court of Appeals need not address a point which is 
manifestly without merit. 
 

Rule 220(b), SCACR. 

 Additionally, not addressing all issues presented in an appeal is contrary to judicial 

economy and risks unnecessarily extending the appellate review process. See, e.g., State v. 

Dent, 446 S.C. 121, 130, 919 S.E.2d 394, 398 (2025) (“The State and Dent cross-appealed, 

with the State raising the circumstantial-evidence jury charge ruling and Dent raising his 

remaining ten issues on appeal as additional sustaining grounds. We granted the State's 

petition for a writ of certiorari and reversed the court of appeals’ decision, remanding the 

matter to the court of appeals to address Dent’s remaining ten issues on appeal.”). In the 

event the State appeals this Court’s opinion, the Supreme Court should have the benefit of 

this Court’s consideration and rulings on all questions presented.  

 The first three questions presented involve structural error in the jury selection, 

including the judicial system’s failure to ensure that a cross-section of the community 

responded to juror summons and prosecutors’ pretectural use of minor criminal records to 
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exclude minority jurors. Both are capable of reptation, and the bench and bar would benefit 

from the Court’s guidance. Indeed, the failure to ensure jurors respond to juror summons 

is a customary practice in Abbeville County. The fourth issue continues to reoccur despite 

the Supreme Court’s guidance in Beaty and Daniels. The fifth and sixth issues present 

important concerns regarding trial courts’ obligations to ensure jurors follow instructions 

regarding the burden of proof and resolving reasonable doubt in favor of an accused. 

Although, as noted at oral argument, this Court lacks jurisdiction to decide the seventh 

issue, a statement to this effect in an opinion would ripen this issue for the Supreme Court.  

 For the foregoing reasons, this Court should decide all issues raised by Mr. Lee in 

this appeal. 

 IT IS SO MOVED.  

Respectfully Submitted,  

By s/E. Charles Grose, Jr. 
 

E. Charles Grose, Jr. 
S.C. Bar Number 66063 
The Grose Law Firm, LLC 
305 Main Street 
Greenwood, SC 29646 
(864) 538-4466 
(864) 538-4405 (fax) 
Email:  charles@groselawfirm.com 

 
      Attorney for Kendrick Lee 
July 16, 2026 
Greenwood, South Carolina  
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________________________________ 
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Court of General Sessions 

Frank R. Addy, Jr., Circuit Court Judge 
________________________ 

 
Appellate Case No. 2023-001843 

________________________ 
 

The State, ................................................................................... Respondent, 
 

v. 
 

 Kendrick Montrez Lee, ................................................................. Appellant. 
 

____________________ 
 

Certificate of Service 
____________________ 

 
 I certify that I served this pleading on the State of South Carolina, by email, using 
counsel’s primary email address listed in the Attorney Information System (AIS), as 
reflected below, on the date reflected below: 
 

Brian Gibbs, Esquire 
S.C. Attorney General's Office 
PO Box 11549 
Columbia, SC 29211 
bgibbs@scag.gov 

 
 

 
By s/E. Charles Grose, Jr. 

   
E. Charles Grose, Jr. 
The Grose Law Firm, LLC 
305 Main Street 
Greenwood, SC 29646 
(864) 538-4466 

July 16, 2026 
Greenwood, South Carolina 
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COLUMBIA, SOUTH CAROLINA  29211 

1220 SENATE STREET 
COLUMBIA, SOUTH CAROLINA 29201 

TELEPHONE:  (803) 734-1890 
FAX:  (803) 734-1839 

www.sccourts.org 

July 17, 2026 

Mr. E. Charles Grose, Jr., Esquire 

305 Main Street 

Greenwood SC 29646 

Mr. Brian Hollis Gibbs, Esquire 

PO Box 11549 

Columbia SC 29211-1549 

Re: The State v. Kendrick M. Lee 

Appellate Case No.  2023-001843 

Dear Counsel: 

We received Petitions for Rehearing on July 15, 2026, and July 16, 2026.  

The Court requests returns to both Petitions within ten (10) days of the date 

of this letter.  

Very truly yours, 

CLERK 

cc: Alan McCrory Wilson, Esquire 

David Matthew Stumbo, Esquire 
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

________________________________ 
 

APPEAL FROM ABBEVILLE COUNTY 
Court of General Sessions 

Frank R. Addy, Jr., Circuit Court Judge 
________________________ 

 
Appellate Case No. 2023-001843 

________________________ 
 

The State, ................................................................................... Respondent, 
 

v. 
 

 Kendrick Montrez Lee, ................................................................. Appellant. 
____________________ 

 
KENDRICK LEE’S RETURN TO  

STATE’S PETITION FOR REHEARING 
____________________ 

 
 On July 1, 2026, this Court reversed Kendrick Lee’s conviction and sentence and 

remanded this case for a new trial. State v. Lee, No. 2023-001843, 2026 WL 1884535, (S.C. 

Ct. App. July 1, 2026). On July 15, 2026, the State petitioned for rehearing and Mr. Lee 

cross-petitioned for rehearing. By letter dated July 17, 2026, this Court requested returns. 

Mr. Lee’s return follows.  

 Mr. Lee presented seven questions for this Court to review. The first three issues 

pertained to selections of the jurors: 

1. Did the trial court err by requiring Ken Lee, a black man, to face trial 
by an all-white jury and denying his timely request for a continuance to 
a term of court when the pool of jurors actually appearing for jury 
service reflected a cross-section of the community?  

 
2. Did the trial court err by denying Ken Lee’s Batson motion when the 

prosecution impermissibly relied on criminal history to strike the sole 
black juror while seating white jurors with criminal records?  
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3. Did the trial court abuse its discretion when it failed to determine 
whether the sole black juror’s hearing issues could be accommodated? 

 
In reversing the trial court, this Court’s opinion resolved only the third issue and 

held, “[T]he trial court erred by excusing Juror 191 due to a hearing impairment without 

inquiring as to whether such impairment could be accommodated.” Lee, at *3. The State’s 

raises three issues in its’ petition: (a) misapplication of S.C. Code Ann. § 14-7-1020, (b) 

improper reliance on caselaw from other jurisdictions, and (c) lack of prejudice. Mr. Lee 

will respond to each argument.  

A. S.C. Code Ann. §§ 14-7-810, 1010 and 1020. 

As pointed out in Mr. Lee’s brief, section 14-7-1010 requires, “The presiding judge 

shall determine whether any juror is disqualified or exempted by law and only he shall 

disqualify or excuse any juror as may be provided by law.” Final Brief of Appellant, p. 14 

(citing State v. Wise, 359 S.C. 14, 22, 596 S.E.2d 475, 479 (2004). A juror is disqualified 

when “[h]e is unable to read, write, speak, or understand the English language.” S.C. Code 

Ann. § 14-7-810(2). This section places an obligation on the trial judge to make this 

determination. Here, the trial court did not even inquire into whether Juror 191 could be 

accommodated, even though the juror stated he could hear out of one ear.”1 As Mr. Lee 

argued, “[a] failure to exercise discretion amounts to an abuse of that discretion.” Final 

Brief of Appellant, p. 15 (quoting State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d 707, 708 

(2015)). Although the State’s rehearing petition acknowledges section 14-7-1010, the State 

does not address the trial judge’s abuse of discretion under sections 14-7-810 and 1010.  

 
1 To State the obvious, Juror 191 would not have made this statement unless he was 

able to understand the English language.  
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The State argues, “As a trial court is only required to conduct an individual voir 

dire at the request of either party, the trial court here had no obligation to conduct additional 

voir dire questioning, which Appellant notably never requested.” State’s Petion, pp. 1-2 

(citing S.C. Code Ann. § 14-7-1020) (emphasis added). This argument misstates the 

record.2 The trial judge addressed Juror 191’s service at a sidebar (R. 79) and placed the 

discussion on the record (R. 82). Later, Mr. Lee elaborated on the sidebar, noted 

accommodations “include[] asking the juror what circumstances would ensure that they 

would be able to hear what was going on in the courtroom,” and pointed out the trial court 

“didn’t even entertain asking the juror about whether or not he could be accommodated.” 

R. 118-19. 

B. Authority from Other Jurisdictions.  

This State argues: 

This Court's reliance on foreign authority to impose a requirement on the 
trial court to further inquire if Juror 191's hearing loss could be 
accommodated is also without merit. This court need not look farther than 
established South Carolina law because the record supports the trial court’s 
decision and Juror 191 provided a reasonable basis for that decision by his 
lack of timely disclosure and admission that he did not hear all of voir dire 
questioning. 

 
Petition for Rehearing, p. 4.  

 
2 The State’s rehearing petition is confusing. At one point, the State seems to argue 

that Mr. Lee never requested any questioning on Juror 191, which is not true. Later the 
State argues, “Appellant did not request additional voir dire questioning of Juror 191. 
Instead, his only request was for the trial court to inquire if Juror 191’s apparent hearing 
impairment could be accommodated.” State’s Petition for Rehearing, p. 5. This passage 
acknowledges Mr. Lee requested the trial judge determine whether Juror 191 could be 
accommodated and seemingly argues for a hyper-technical application of section 14-7-
1020. This Court was correct to consider section 14-7-1020 in determining wheter the trial 
court abused its discretion.  
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 This State is wrong. The persuasive authorities this Court cited from other 

jurisdictions are consistent with our state’s precedent that “[a] failure to exercise discretion 

amounts to an abuse of that discretion.” State v. Hawes, 411 S.C. at 191, 767 S.E.2d at 708. 

C. Prejudice.  

 The first three questions presented in Mr. Lee’s appeal involve structural error in 

the jury selection, including the judicial system’s failure to ensure that a cross-section of 

the community responded to juror summons and prosecutors’ pretectural use of minor 

criminal records to exclude minority jurors. “[A]n error is structural if it is “the type of 

error which transcends the criminal process.” State v. Rivera, 402 S.C. 225, 247, 741 S.E.2d 

694, 705 (2013) (quoting Arizona v. Fulminante.499 U.S. 279, 311 (1991). Structural error 

is not subject to a harmless error analysis and requires automatic reversal.  

CONCLUSION  

 For the foregoing reasons, this Court should deny the State’s petition for rehearing.  

Respectfully Submitted,  

By s/E. Charles Grose, Jr. 
 

E. Charles Grose, Jr. 
S.C. Bar Number 66063 
The Grose Law Firm, LLC 
305 Main Street 
Greenwood, SC 29646 
(864) 538-4466 
(864) 538-4405 (fax) 
Email:  charles@groselawfirm.com 

 
      Attorney for Kendrick Lee 
July 27, 2026 
Greenwood, South Carolina  
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

 
APPEAL FROM ABBEVILLE COUNTY 

Court of General Sessions  
 

Frank R. Addy, Jr., Circuit Court Judge 
 
 

Appellate Case No. 2023-001843 
 
 
 

 
THE STATE, 

  
 

  Respondent, 

 v. 
 

 

KENDRICK MONTREZ LEE,   
  Appellant. 

 
 
 

RETURN TO APPELLANT'S  
CROSS-PETITION FOR REHEARING 

 
On July 1, 2026, this Court held that "the trial court erred by excusing Juror 191 without 

making an inquiry into whether the trial court could accommodate his hearing impediment."  State 

v. Lee, Op. No. 6151 at *5 (S.C. Ct. App. filed July 1, 2026).  On July 15, 2026, the State filed its 

Petition for Rehearing pursuant to Rule 221(a) of the South Carolina Appellate Court Rules.  The 

following day, Appellant filed his Cross-Petition for Rehearing.  On July 17, 2026, this Court 

requested returns to both parties' petitions.   

In his petition, Appellant asks this Court to address the six issues he raised on appeal that 

were not addressed in this Court's opinion.  (Cross-PFR 2-4).  He contended that this Court not 

addressing these remaining six issues was contrary to Rule 220(b) of the South Carolina Appellate 
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Court Rules, contrary to judicial economy, and risked unnecessarily extending the appellate 

process.  (Cross-PFR 2-3).  Appellant also asserted that some of his issues were capable of 

repetition, from which the bench and bar could benefit from this Court's guidance.  

(Cross-PFR 3-4).  Appellant noted that this Court was without jurisdiction to rule on his seventh 

issue, and requested a statement to that effect to ripen that issue for our supreme court.  

(Cross-PFR 4).   

Pursuant to Rule 220(b) of the South Carolina Appellate Court Rules, this Court must 

address in writing "every point distinctly stated in the case which is necessary to the decision of 

the appeal . . . ."  (emphasis added).  As this Court noted in its opinion, the current disposition of 

the third issue on appeal resulted in a reversal and remand of the entire case for a new trial.  See 

Lee, Op. No. 6151 at *6 n.4.  Therefore, as the opinion currently stands, the disposition of the 

remaining six issues is not necessary for the outcome this Court reached, which provides Appellant 

with the relief he sought.  See Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 

518 S.E.2d 591, 598 (1999) (holding that appellate courts need not address all issues when the 

disposition of one issue is dispositive).  Further, as this Court's opinion currently stands, discussion 

of the remaining issues would constitute an advisory opinion on questions for which no meaningful 

relief can be granted.  This Court does not issue advisory opinions.  See Dodge v. Dodge, 332 S.C. 

401, 420, 505 S.E.2d 344, __ (Ct. App. 1998) ("State appellate courts will not issue advisory 

opinions on questions for which no meaningful relief can be granted."); see also Gainey v. Gainey, 

279 S.C. 68, 69, 301 S.E.2d 763, 764 (1983) (stating appellate courts "will not issue advisory 

opinions on questions for which no meaningful relief can be granted"). 

However, should this Court grant the State's Petition for Rehearing and determine that the 

trial court did not abuse its discretion by finding Juror 191 disqualified to serve as the second 
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alternate juror, then the State would join in Appellant's request that this Court consider and rule on 

the remaining six issues without regard to Appellant's third issue. 

Conclusion 

Based on the arguments set forth above, the State requests that this Court deny Appellant's 

Petition for Rehearing.  For the reasons included in the State's Final Brief of Respondent and the 

State's Petition for Rehearing, the State further requests that this Court grant the State's Petition 

for Rehearing, determine that the trial court did not abuse its discretion by finding Juror 191 

disqualified to serve as the second alternate juror, and consider the remaining six issues on appeal. 

 
ALAN WILSON 
Attorney General 
 
BRIAN H. GIBBS 
Assistant Attorney General 
S.C. Bar No. 104137 

 
Office of the Attorney General 
Post Office Box 11549 
Columbia, South Carolina 29211 
Phone: 803-734-3727 

 
DAVID M. STUMBO 
Solicitor, Eighth Judicial Circuit  

 
Post Office Box 516 
Greenwood, South Carolina 29648 

 
 
 

By:      
Brian H. Gibbs 
S.C. Bar No. 104137 

 
Attorneys for Respondent  
 

July 27, 2026 
Columbia, South Carolina
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The South Carolina Court of Appeals 

The State, Respondent, 
 
v. 
 
Kendrick Montrez Lee, Appellant. 
 
Appellate Case No. 2023-001843 
 

 
 

ORDER 
 

 
After careful consideration of the petitions for rehearing, the court is unable to 
discover that any material fact or principle of law has been either overlooked or 
disregarded, and hence, there is no basis for granting a rehearing.  Accordingly, the 
petitions for rehearing are denied. 
 

  J. 
 
 
  J. 
 
 
  J. 
 

 
Columbia, South Carolina 
 
cc:  
E. Charles Grose, Jr., Esquire 
Alan McCrory Wilson, Esquire 
Brian Hollis Gibbs, Esquire 
David Matthew Stumbo, Esquire 
The Honorable Frank R. Addy, Jr. 
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