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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***

Dear Madam Clerk,

Please find attached for filing a Notice of Appeal of the orders entered on August 11,
2026, and September 18, 2026, denying ESAB Corporation’s Motion to Dismiss for Lack
of Personal Jurisdiction, a copy of those orders, and Memorandum in Support of the

Appealability of those orders regarding the above referenced matter.

By copy to all counsel, we are serving them with these materials. We will submit the

filing fee within five days of this correspondence. If the Court needs any additional

materials from us, please us know.

Respectfully submitted,

Stacey Smith

STACEY A. SMITH
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
In the Court of Common Pleas

The Honorable Jean H. Toal
Acting Circuit Court Judge

Appellate Case No.: 2026-
Case No.: 2026-CP-40-08457

Roger D. Stiwinter and Phyllis G. Stiwinter,..........ccccoovvviiiniennnnne
V.

3M Company; A. Lynn Thomas Company, Incorporated; A.O. Smith
Corporation; ABB Inc.; Air & Liquid Systems Corporation; Alfa
Laval Inc.: Alfol Inc.; Amentum Environment & Energy, Inc,;
Anchor/Darling Valve Company; Armstrong International, Inc.;
ASCO, L.P.; Atlas Turner, Inc.; B & D Marine and Industrial
Boilers, Inc.; Badham Insulation Company; Badham Insulation
Company, Inc.; Badham Insulation Company, Inc.; Bahnson, Inc.;
Beaty Investments, Inc.; Bechtel Corporation; The Bonitz Company;
BWI/IP Inc.; CIL, Inc.; Canvas CT, LLC; Canvas MW, LLC; Canvas
SX, LLC; Cape Intermediate Holdings Limited; Carboline
Company; Carrier Corporation; Carver Pump Company; CB&l
Laurens, Inc.; Clarkson Brothers, Incorporated; Clyde Union Inc.;
Compudyne, LLC; Cooper Industries, LLC; Copeland Corporation
LLC; Copes-Vulcan, Inc.; Covil Corporation; Crane Instrumentation
& Sampling PFT Corp.; Crosby Valve, LLC; Daniel International
Corporation; Davis Mechanical Contractors, Inc.; Duke Energy
Carolinas, LLC; Ecodyne Corporation; Electrolux Home Products,
Company, Inc.; ESAB Corporation; Fisher Controls International
LLC; Flowserve Corporation; Flowserve US Company; Flowserve
US Inc.; Fluor Constructors International, Inc.; Fluor Constructors
International, Inc.; Fluor Daniel Services Corporation; Fluor
Enterprises, Inc.; FMC Corporation; Foster Wheeler Energy
Corporation; G. Denver and Co., LLC; Gardner Denver Nash, LLC;
General Dynamics Corporation; General Electric Company; Gould
Electronics Inc.; Goulds Pumps LLC; Great Barrier Insulation Co.;
Grinnell LLC; Henry Pratt Company, LLC; Howden North America
Inc.; IMO Industries Inc.; Industrial and Commercial Insulation,
Inc.; International Paper Company; ITT LLC; J.D. Shields
Corporation; Metropolitan Life Insurance Company; MP Supply,
Inc.; MRC Global (US) Inc.; NIBCO Inc.; Occidental Chemical

Plaintiffs,





Corporation; Paramount Global; Payne & Keller Company; PECW
Holding Company; Plastics Engineering Company; Redco
Corporation; Rentavla LLC; Riley Power Inc.; Rockwell
Automation, Inc.; Schneider Electric USA, Inc.; Sequoia Ventures
Inc.; Siemens Industry, Inc.; Spirax Sarco, Inc.; Starr Davis
Company, Inc.; Starr Davis Company of S.C., Inc.; Sterling Fluid
Systems (USA) LLC; Sterling Wander LLLP; Taco, Inc.; Teachey
Mechanical, Inc.; Teachey Service Company, Inc.; Union Carbide
Corporation; Valves and Controls US, Inc.; Velan Valve Corp.;
Viking Pump, Inc; Vistra Intermediate Company LLC; The
Walworth Company; Warren Pumps LLC; Watts Regulator Co.; The
William Powell Company; Wind Up, Ltd.; York International
Corporation; Zurn Industries, LLC; and Zuuk International, Inc. ..... Defendants,

of which

ESAB Corporation iS the ..o Appellant.

APPELLANT ESAB CORPORATION'S EXPLANATION OF APPEALABILITY

Appellant ESAB Corporation serves this memorandum with its Notice of Appeal to set out,
at the outset, why the orders appealed from are immediately appealable under S.C. Code Ann. §
14-3-330(1) and (2). Appellant attempted to avoid this appeal by filing a Rule 59(e), SCRCP
motion... Appellant is direct about the headwind: the denial of a Rule 12(b)(2), SCRCP, motion
is ordinarily not immediately appealable, Mid-State Distribs., Inc. v. Century Importers, Inc., 310
S.C. 330, 426 S.E.2d 777 (1993), and this Court and the Supreme Court have dismissed many
interlocutory appeals by asbestos defendants on this docket as premature. This appeal is taken
because the August 11, 2026 Order is not the ordinary Rule 12(b)(2) denial those cases addressed,
and because, under the mode-of-trial doctrine, a failure to appeal the order now would risk

forfeiting review of its findings forever.





STATEMENT OF THE CASE

Respondents are personal injury plaintiffs with alleged exposure to asbestos that ended by
approximately 2010. Respondents sued ESAB Corporation, a Delaware corporation incorporated
May 19, 2021, with its principal place of business in Maryland. It is undisputed that ESAB
Corporation did not exist during any period of alleged exposure. It has never mined, manufactured,
sold, or distributed asbestos or any asbestos-containing product, and has no assets, property, or
accounts in South Carolina. Every fact on which Respondents' amalgamation theory rests — the
mining, sale, and distribution of Cape asbestos, the operation and 1978 liquidation of NAAC, the
alleged concealment of hazards — occurred decades before ESAB Corporation existed. The
Complaint contains no allegation that ESAB Corporation is the successor of any direct or indirect
subsidiary; and it pleads no merger, no assumption of liabilities, no ESAB Corporation product,
act, or omission during the exposure period, and no ESAB Corporation contact with South
Carolina from which the claims arise. The Complaint pleads thirteen causes of action. One — the
Eleventh, for "Amalgamation of Interest and Single Business Enterprise Liability" — is pled
against ESAB Corporation alone; its prayer asks the court to "declare that ESAB was or is part of
an amalgamation of interests and common business enterprise with Cape, and thereby liable to the
Plaintiff for his damages." Compl. § 321. The remaining counts, including fraudulent
misrepresentation and the product claims premised on successor responsibility, are jury counts;
ESAB Corporation has demanded a jury trial.

ESAB Corporation moved to dismiss under Rule 12(b)(2), SCRCP, and, in the alternative
only, under Rules 12(b)(6), 12(b)(7), and 9(b) and the Door Closing Statute. Its memorandum
stated, in footnote 1, that it "does not seek—nor consent to—the Court's consideration of the other
bases for its motion to dismiss or any rulings on the merits of any claims prior to a ruling on the

personal jurisdiction issue," and that its alternative arguments were “expressly contingent on the





Court denying™ the Rule 12(b)(2) motion. When the circuit court directed Respondents to circulate
a proposed order, ESAB Corporation filed, on August 4, 2026, a Response and Objection
identifying the proposed order's merits findings, its reliance on the Tibbs record and the Receiver's
third-party complaint in that separate action, and its attribution of pre-2021 conduct to the entity
formed in 2021. ESAB Corporation proposed express language confining any denial to a prima
facie jurisdictional determination. On August 11, 2026, the court entered Respondents' proposed
order essentially verbatim.

On August 21, 2026, ESAB Corporation served a Rule 59(e) motion asking the court to
confine the Order to a prima facie determination, to delete or qualify its merits findings, and to
state that nothing in it constituted a final finding that ESAB Corporation is responsible for Cape's
conduct or liabilities. The motion stated that, absent such clarification, ESAB Corporation would
be compelled to notice a protective appeal. On August 26, ESAB Corporation answered,
preserving its jurisdictional defense and demanding a jury. On September 18, 2026, the court
denied the Rule 59(e) motion without clarification, in an order that also recites, as established, that
ESAB Corporation is "a party to an ongoing scheme to avoid liability for its conduct and the
conduct of other entities with which it acted together to sell thousands of tons of raw asbestos
fibers in the U.S. market and then abandon its liability to U.S. plaintiffs.” Four days earlier, in
Tibbs v. 3M Co., C/A No. 2023-CP-40-01759, the Receiver had asked the same court to take
judicial notice of the August 11 Order as evidence of ESAB Corporation's South Carolina contacts,
and the court indicated it would take the request up. (Tibbs Tr. Sept. 14, 2026, at 17:3-11.) Written
notice of entry of the September 18 Order was received September 18; this appeal followed within

thirty days. Rule 203(b)(1), SCACR.





ARGUMENT

I. The August 11 Order ""involves the merits" within § 14-3-330(1) because it finally
determines every element of the Eleventh Cause of Action and deploys those
determinations to dispose of independent defenses.

An order denying a Rule 12(b)(2) motion ordinarily decides nothing on the merits: it
determines only that the plaintiff has made a prima facie showing sufficient to proceed, and the
jurisdictional facts remain for trial, where the defendant "still may show that there is a lack of
personal jurisdiction.” Mid-State, 310 S.C. at 335, 426 S.E.2d at 780-81. The corollary is that an
intermediate order which "finally determine[s] some substantial matter forming the whole or a part
of some cause of action or defense” involves the merits and is appealable under § 14-3-330(1).
Brown v. County of Berkeley, 366 S.C. 354, 622 S.E.2d 533 (2005). The question is what the
August 11 Order did, not what it was labeled. See, e.g., Morrow v. Funamental Long-Term Care
Holdings, LLC, 412 S.C. 534, 539, 773 S.E.2d 144, 147 (2015) (an appellate court’s review of trial
court orders is not constrained by how the order is styled; the court should look to the effect of an
interlocutory order to determine its appealability). Set against the elements of the Eleventh Cause

of Action, every liability element has a corresponding declarative finding:

Element of the Eleventh
Cause of Action

Corresponding statement in the
August 11 Order

Prima facie
qualifier?

Unified, integrated, and
intertwined operations with

"ESAB is responsible for and
amalgamated with™ Central Mining,

None. Stated
declaratively, in the

the U.S. and South Carolina
asbestos market (1 317(i))

U.S. asbestos market (including South
Carolina)" (Order at 9).

Cape for a common business | Charter, and Cape (Order at 4); present tense.
purpose (Compl. | 316) "intertwined operations among ESAB,

Charter, Central Mining, and Cape™

(Order at 9).
Common purpose directed at | Operations "coordinated to exploit the None.

Ongoing scheme to evade
responsibility while

Section heading: "ESAB's Continued
Attempts to Avoid Responsibility"
(Order at 6); a "byzantine web to appear

The Introduction
uses "alleged party"
once; the headings






Element of the Eleventh
Cause of Action

Corresponding statement in the
August 11 Order

Prima facie
qualifier?

financially benefitting (
317(ii))

separate while avoiding liability"; the
enterprise "hid known health risks, and
avoided responsibility when liability
materialized” (Order at 3, 9).

and body findings
are declarative.

Bad faith, abuse, fraud,
wrongdoing, or injustice
from blurring of legal

Section heading: the enterprise
"perpetrated a fraud on the U.S. market
(Order at 5); "treating ESAB and Cape

The "defeat justice"
conclusion carries
no prima facie

distinctions (f 318 — the as separate would defeat justice” (Order | qualifier.
Pertuis element) at 9).

Attribution and requested "ESAB is responsible for Cape's actions™ | None. Both
declaration of responsibility | (Door Closing Statute ruling, Order at statements are
(111319, 321) 10); "Cape acted as agent for ESAB" categorical.

(specific-jurisdiction ruling, Order at 9).

Three features of that mapping establish that the Order involves the merits.

First, the findings are load-bearing, not rhetorical. The Order denies the Door Closing
Statute defense "because ESAB is responsible for Cape's actions"” (Order at 10), and it holds Cape
dispensable under Rule 19 because "complete relief is available against ESAB under veil-
piercing/amalgamation theories” (Order at 10-11). Neither ruling is part of a Rule 12(b)(2) inquiry,
neither is governed by the prima facie standard, and both were decided against ESAB Corporation
on the strength of a determination that ESAB Corporation is answerable for Cape's conduct. An
order that deploys a merits conclusion to dispose of distinct defenses has, in substance, finally
determined that matter — whatever the prima facie recitations elsewhere in it. And it did so over
ESAB Corporation's express statement that it did not consent to any merits ruling before a ruling
on personal jurisdiction, and that its alternative grounds were contingent on the denial of the Rule
12(b)(2) motion. The court did not deny the jurisdictional motion and then take up the alternative
grounds on their own terms; it decided them in the same order, as merits rulings, on the

jurisdictional findings.





Second, the ordinary safety valve is structurally unavailable for this claim. The reason a
prima facie jurisdictional ruling is provisional is that the defendant may still disprove jurisdiction
at trial. Mid-State, supra. But amalgamation and veil piercing are equitable theories tried to the
court, not to a jury. Pertuis v. Front Roe Rests., Inc., 423 S.C. 640, 817 S.E.2d 273 (2018); Walbeck
v. I'0On Co., 439 S.C. 568, 889 S.E.2d 537 (2023) The finder of fact for the Eleventh Cause of
Action is the same judge who has now declared, over written objection, that the enterprise
"perpetrated a fraud,” that corporate separateness "would defeat justice,” and that "ESAB is
responsible for Cape's actions."” For the equitable count, the factfinder has already announced every
element. If those statements stand, the "trial” of the equitable claim would resolve little beyond
damages under the tort theories — which is the definition of a matter finally determined.

Third, the findings are already operating as adjudications beyond this case. ESAB
Corporation faces parallel motions on materially identical grounds in many other actions on the
coordinated docket, brought by the same counsel. Respondents' counsel in those matters can be
expected to cite the August 11 Order — and its unqualified findings — as authority in those
matters. That is not speculation. On September 14, 2026, the Receiver in Tibbs asked the circuit
court to take judicial notice of the August 11 Order as evidence of ESAB Corporation's
jurisdictional contacts, and the court indicated it would consider the request. (Tibbs Tr. Sept. 14,
2026, at 17:3-11.) And on September 18 the circuit court itself recited the Order's findings as
established facts in a sanctions order precluding ESAB Corporation from asserting a privilege
challenge. An order offered and received as evidence of adjudicated facts in other proceedings is
not functioning as a prima facie ruling.

The significance of the sequence by which the Order was entered should not be understated.

The court was asked, in writing and with a redline, to disclaim merits findings before entry; it





entered Respondents' order with those findings intact. It was asked again by Rule 59(e) motion to
confine the Order to a prima facie determination; it denied the motion without clarification. The
findings are therefore not loose drafting that can be explained away later. They are language the

court retained after twice being asked to remove it.

I1. The Order affects a substantial right within 8 14-3-330(2) because it withdraws issues
common to the jury counts from the jury, and such an order must be appealed now or not
at all.

Section 14-3-330(1) permits an intermediate order involving the merits to be appealed
immediately or from final judgment at the appellant's election; the subsection's proviso preserves
intermediate orders for review on appeal from the final judgment. The mandatory doctrine lives in
§ 14-3-330(2), which governs orders affecting a substantial right — most prominently, orders
affecting the mode of trial. An order that deprives a party of a jury trial on issues it is entitled to
have tried to a jury must be appealed immediately, and the failure to do so waives the right to
appeal the issue. Foggie v. CSX Transp., Inc., 313 S.C. 98, 431 S.E.2d 587 (1993); Creed v. Stokes,
285 S.C. 542, 331 S.E.2d 351 (1985); First Union Nat'l Bank of S.C. v. Soden, 333 S.C. 554, 511
S.E.2d 372 (Ct. App. 1998).

The Order's unqualified findings on agency, fraud, and attribution resolve issues common
to the jury counts — the fraudulent-misrepresentation claim and the product claims premised on
successor responsibility. If those findings bind going forward, the Order withdrew jury issues from
the jury and decided them from the bench; and the September 18 Order's recital of ESAB
Corporation as "a party to an ongoing scheme™ shows that the circuit court treats them as binding.
An order depriving a party of its right to a jury trial on legal claims is the paradigm 8§ 14-3-330(2)
mode-of-trial order. ESAB Corporation acknowledges that the Order does not formally refer

anything to a non-jury proceeding or strike the jury demand, and that a court which resolves





doubtful appealability against interlocutory review should hesitate to spring a waiver trap on the
same ambiguity. But the characterization is available to Respondents, and the consequence if it
were accepted after the appeal window closed would be total: the findings adjudicating every
element of the equitable count, and the common issues of fraud and agency, would become
unreviewable.! ESAB Corporation therefore asserts appealability under both subsections, so that

under every characterization of the Order the appeal is timely.

I11. This is not the ordinary Rule 12(b)(2) denial that Mid-State and the premature-appeal
cases addressed.

The Supreme Court, in dismissing premature interlocutory appeals on this docket, has said
that it "would not hesitate™ to act in a proper case. Welch v. Advance Auto Parts, Inc., 445 S.C.
640, 916 S.E.2d 320 (2025). The record distinguishing this appeal did not exist in the appeals that
were dismissed: an order making ultimate findings on fraud, agency, and successor responsibility;
entered verbatim from the prevailing party's draft after the court was expressly asked, with a
redline, to confine its ruling to a prima facie determination; using those findings dispositively
against independent defenses that the movant had expressly declined to have decided in that
posture; denied clarification a second time on a Rule 59(e) motion that identified each finding by
page; directed at an equitable claim the same judge will try; and already offered as evidence of
adjudicated facts in another action before the same court. If the Order made no merits

determination and decides nothing that binds the factfinder or the jury, this Court can say so, and

1 Where a case presents both legal and equitable issues, the legal issues are for a jury’s
determination and the equitable issues are for the court. If both are to be determined in the same
proceeding, the legal issues are to be determined first, and the jury’s findings are binding on the
court in the determination of the equitable issues. E.g., Bateman v. Rouse, 358 S.C. 667, 596 S.E.2d
386 (Ct. App 2004). See, also, Johnson v. South Carolina Nat. Bank, 292 S.C. 51, 55, 354 S.E.2d
895, 897 (1987) (when issues common to both legal and equitable claims are to be tried in a single
proceeding, legal issues are to be determined first, and the findings of the jury are binding on the
sitting judge, as trier of the equitable claims).





ESAB Corporation will have obtained by dismissal of the appeal the very clarification it sought
below twice but did not obtain. What ESAB Corporation cannot risk is an order that is treated as
an adjudication in the circuit court and in the parallel actions and as a non-appealable prima facie

ruling in this Court.

IV. The appeal is protective, its cost if dismissed is bounded, and the circuit court's
characterization of its order does not control.

ESAB Corporation does not contend that a routine prima facie jurisdictional ruling is
appealable, and it asked the circuit court to state that the order was so limited. The September 18
Order's statement that it "'is not an appealable order™ describes the September 18 discovery rulings,
not the August 11 Order, and in any event a trial court's characterization of its own order does not
determine appealability under 8 14-3-330. If the appeal is dismissed as interlocutory, the result is
bounded — the cost of the appeal, and full preservation of final-judgment review under the proviso
to 8 14-3-330(1) — and the dismissal itself is insurance, because Respondents could not thereafter
argue that ESAB Corporation waived a mandatory immediate appeal when this Court has held the
appeal premature. If ESAB Corporation had not appealed and the Order were later recharacterized
as a § 14-3-330(2) order, review of the findings would be waived permanently. A bounded cost on
one side; an unbounded loss on the other. And independent of appellate doctrine, an unchallenged
order would hand Respondents an acquiescence narrative in this case and in many others — that
findings ESAB Corporation "never even tried to appeal™ are settled. A timely notice of appeal

answers that narrative on the record.

V. ESAB Corporation is participating in discovery under preserved objection.

This appeal is not brought for the purposes of delay. ESAB Corporation is fully
participating in discovery. ESAB Corporation produced Rita J. Herring, whose affidavit supported

its motion to dismiss, for deposition on March 18, 2026; on September 20, 2026 it identified its
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Rule 30(b)(6) designee and produced 2,431 pages of documents, and its designee will appear for
the deposition ordered for September 23. Participation in discovery after an adverse jurisdictional
ruling does not waive the preserved defense, Abdulla v. S. Bank, 439 S.C. 391, 887 S.E.2d 138
(Ct. App. 2023), and it does not waive this appeal. Every filing maintains ESAB Corporation's
objection to personal jurisdiction and objection under the Due Process Clause of the Fourteenth

Amendment expressly.

CONCLUSION
The August 11 Order, as left standing by the September 18 Order, finally determines every

element of the Eleventh Cause of Action and uses those determinations to dispose of independent
defenses; it withdraws issues common to the jury counts from the jury; and it is already being used

as an adjudication elsewhere. It is immediately appealable under § 14-3-330(1) and (2).

Respectfully submitted,

Dated: September 22, 2026 GORDON REES SCULLY MANSUKHANI LLP

By s/A. Victor Rawl, Jr.

A. Victor Rawl, Jr. (SC 9261)
Email: vrawl@grsm.com
William J. Blount (SC 104600)
Email: wblount@grsm.com
677 King Street, Suite 450
Charleston, SC 29403
Telephone: (843) 278-5900

Attorneys for Appellant ESAB Corporation
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PROOF OF SERVICE

I, the undersigned of the law offices of Gordon Rees Sculls Mansukhani LLP, attorneys for
ESAB Corporation, do hereby certify that | have served a copy of the foregoing Memorandum in
Support of Appealability on all counsel of record by electronic mail and through the Court's
electronic filing system, including:

Charles W. Branham, 111, Esg. Daniel M. Liberio, Esq. Dean Omar Branham Shirley,
LLP 1801 N. Lamar Street, Suite 300 Dallas, Texas 75202 tbranham@dobslegal.com;
dliberio@dobslegal.com

Theile B. McVey, Esg. Jamie D. Rutkoski, Esq. Kassel McVey Attorneys at Law 1330
Laurel Street, P.O. Box 1476 Columbia, South Carolina 29202-1476
tmcvey@kassellaw.com; jrutkoski@kassellaw.com

[All other counsel of record in Case No. 2025-CP-40-08457 — per the coordinated-
docket service list.]

Dated: September 22, 2026 GORDON REES SCULLY MANSUKHANI LLP

By s/A. Victor Rawl, Jr.

A. Victor Rawl, Jr.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
ROGER D. STIWINTER, and PHYLLIS G. ) C/A NO. #2025-CP-40-08457
STIWINTER, )
) In Re:
Plaintiff, ) Asbestos Personal Injury Litigation
v. ) Coordinated Docket
)
3M COMPANY, et al., )
)
Defendants. )
)
ORDER DENYING ESAB CORPORATION’S MOTION TO DISMISS FOR LACK OF
PERSONAL JURISDICTION
INTRODUCTION

This Court, having considered ESAB Corporation’s (“ESAB” or “Defendant”) Motion to
Dismiss for lack of personal jurisdiction pursuant to Rules 12(b)(1) and 12(b)(6), the record, the
submissions, and applicable law, concludes that ESAB Corporation is properly before this Court
as an alleged party to an ongoing scheme to avoid liability for its conduct and the conduct of other
entities with which it acted together in the decision to sell thousands of tons of raw asbestos fibers
into the U.S. market, and then abandon its liability to U.S. plaintiffs, including Plaintiffs herein. For
the same reasons this Court denied ESAB’s Motion to Dismiss on the same grounds in 7ibbs v. 3M
et al., C/A No. 2023-CP-40-01759, this Court again denies ESAB’s motion.

BACKGROUND

In precisely the same context applicable here, the South Carolina Supreme Court concluded:

[W]e have reviewed the trial court’s order denying the Appellants’ [M]otion to
[D]ismiss for lack of personal jurisdiction and the Confirmation Order, and there is
ample prima facie evidence of personal jurisdiction over each of the Appellants and
Cape.
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Tibbs v. 3M Company, et al., 2025-002104 (May 27, 2026). The order referenced by the South
Carolina Supreme Court confirmed that “jurisdiction over ESAB is ... proper under both the alter
ego and single business enterprise theories.” Order, Tibbs v. 3M et al., C/A No. 2023-CP-40-01759
dated December 6, 2023. In addition to the evidence set forth in the active pleadings, Plaintiffs
briefing included additional evidence demonstrating that ESAB is subject to personal jurisdiction
in South Carolina.

Three days after filing its Amended Motion to Dismiss asserting, among other things, ESAB
was founded in 2021, does not do business in South Carolina, and has no employees, ESAB issued
a press release stating:

Founded in 1904, ESAB Corporation (NYSE: ESAB) is a focused premier industrial

compounder... ESAB Corporation is based in North Bethesda, Maryland and

employs more than 9,000 associates and serves customers in approximately 150
countries.

(June 2, 2026, Press Release). ESAB’s designated witness on personal jurisdiction, Rita Herring,
testified on March 18, 2026, that ESAB was registered to do business in South Carolina.
Ms. Herring further testified that ESAB “is not transacting any business in South Carolina.”

On May 20, 2026, ESAB filed an “Application for Surrender of Authority to Do Business
in the State of South Carolina,” signed by ESAB Corporation’s General Counsel, stating the
corporation is no longer doing business in South Carolina. (emphasis added). ESAB’s 10-K
reported that ESAB Corporation, founded in 1904, had net sales of $1.130 billion in the Americas
for the year ended December 31, 2025, and its “sales channels include both independent distributors

and direct salespeople.”
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Plaintiff’s suit seeks, in part, to hold ESAB and its predecessors and successors in interest
responsible for Cape Intermediate Holdings Limited’s (successor to Cape PLC, successor to Cape
Industries Ltd. (f/k/a Cape Asbestos Company Ltd.)) liability arising from Cape’s sale of massive
amounts of asbestos in the United States, including in South Carolina. ESAB challenges this
Court’s ability to exercise jurisdiction over it in a manner that would leverage Cape’s litigation-
avoidance scheme; however, this Court is empowered to exercise jurisdiction over ESAB.

First, the exercise of personal jurisdiction over ESAB is appropriate at this preliminary stage
because Plaintiffs’ complaint, coupled with submitted evidence, makes a prima facie showing that
ESAB is part of a single business enterprise/business amalgamation with Cape, consistent with
South Carolina jurisprudence recognizing intertwined operations and evidence of bad faith, abuse,
fraud, wrongdoing, or injustice. See Walbeck v. I'On Co., 439 S.C. 568, 889 S.E.2d 537 (2023).
Second, the exercise of specific jurisdiction is proper based on known and intended contacts with
South Carolina—through Cape and NAAC—stemming from the movement of asbestos from South
African mines to the United States, including South Carolina, while concealing known dangers.
Third, jurisdiction is further supported by ESAB’s participation in an amalgamated commodity
mining enterprise that distributed massive amounts of asbestos into the United States and South
Carolina, hid known health risks, and avoided responsibility when liability materialized.

THE HISTORY OF CAPE AND ESAB

I. ESAB is the parent company of, and an amalgamated scheme with, two companies
involved historically in South African mining, Central Mining and Charter.

The record before this Court demonstrates that ESAB, founded in 1904, has had a corporate
relationship to Cape and to entities that operated and ultimately chose to evade jurisdiction in U.S.
courts since at least 1994, and ESAB has engaged in activities to guard against liability for historical

bad acts of these subsidiaries.
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Specifically, ESAB is responsible for and amalgamated with The Central Mining & Investment
Corporation Limited (“Central Mining”), Charter Consolidated Limited (“Charter”), and Cape,
which were historically part of the Oppenheimer Group System in South Africa.  Judicial and
historical materials describe the Oppenheimer Group System’s integrated control over affiliated
companies. Consolidated Gold Fields, PLC v. Anglo American Corp. of South Africa, Ltd., 698 F.
Supp. 487 (S.D.N.Y. 1988). Within this system, Charter and Central Mining were financing and
management entities with direct management responsibilities for Cape, which sold 95 percent of
the amosite asbestos into the United States from the 1950s until 1978.

(a) Historical Cape activities

Cape mined hundreds of thousands of tons of raw asbestos in Apartheid-era South Africa
and sold asbestos fiber to scores of U.S. manufacturers, including in South Carolina. Third-Party
Compl. §40. In 1953, Cape established NAAC as a wholly controlled instrumentality to expedite
and facilitate the movement of asbestos from South African mines into the United States, including
South Carolina, and the following two decades were Cape’s most bountiful years. Third-Party
Compl. 99 70, 72.

Cape effectively controlled 90% of the global supply of amosite asbestos and dominated
distribution of other asbestos types, and, under direction of an amalgamated network, implemented
a conscious national distribution pattern, with NAAC selling massive amounts of asbestos used or
distributed in South Carolina; NAAC’s records show Cape sold asbestos to companies in South
Carolina. Third-Party Compl. 99 69, 73-75.

By 1970, NAAC was the largest U.S. importer of Amphibole Fibers. NAAC’s operations
and decision-making were wholly dominated by Cape and its owners, including Charter, with
borrowing restricted by Cape and dividends forced to Cape. Third-Party Compl. 4 72-73, 75, 77-

79. Cape directed NAAC to procure wholly inadequate insurance coverage for massive future
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products liability exposure and suppressed information about known risks, using misinformation to
influence public opinion. Third-Party Compl. 99 80-88.

In response to rising asbestos suits in the early 1970s, Cape and affiliates implemented a
litigation-avoidance scheme. Cape did this by feigning reduced oversight of NAAC, disclaiming
moral responsibility, declining to reserve funds in the U.S., and refusing to accept process or appear
in U.S. proceedings. Third-Party Compl. 44 89-102. On January 31, 1978, Cape liquidated NAAC,
siphoning remaining U.S. assets to Cape Industries Overseas Ltd., wholly owned by Cape Industries
Ltd., to reduce assets available to creditors. This followed a well worn Oppenheimer strategy of
draining domestic profits and liquidating U.S. presence when liability was imminent. Third-Party
Compl. q 97. Nevertheless, despite NAAC’s dissolution, Cape contemplated ways to continue
asbestos flows to U.S. customers and to take profits out of the U.S., forming Continental Products
Corporation through NAAC’s final president to act as a commission agent. Third-Party Compl. |
94-96, 99, 101.

Cape has refused to address its massive unpaid responsibilities for death and illness caused
by its asbestos products in South Carolina and elsewhere in the United States. Third-Party Compl.
q114.

(b) The amalgamated enterprise of Charter, Central Mining, and Cape perpetrated a
fraud on the U.S. market

Cape and the Oppenheimer Group knew more about asbestos health hazards than virtually
anyone in the 1950s and 1960s and Cape used such knowledge in its business decisions. When
faced with U.S. asbestos liabilities, Cape and its amalgamated entities closed NAAC to give the
impression that it was exiting the U.S. market. But Cape continued selling South African asbestos
via a Liechtenstein pass-through to the same customers, rebranding operations as Continental

Products Company (“CPC”), which, according to Cape was nothing more than “a difference in
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form” of NAAC. CPC operated in the same building as NAAC, with NAAC files and employees
moving to CPC, CPC taking over the pension plan, and staff occupying the same desks, illustrating
continuity of operations despite formal changes.

(c) ESAB takes control of Charter and Central Mining
Beginning in 1994, Charter and ESAB became intertwined, first with ESAB as a subsidiary

of Charter, and ultimately with ESAB as Charter’s parent, through a series of transactions: a 1993
Scheme of Arrangement; 1994 acquisition of ESAB AB; 2008 formation of Charter International
Limited via scheme; 2011 acquisition by Colfax UK Holdings Ltd., a wholly-owned subsidiary of
Colfax Corporation; 2021 formation of ESAB Corporation; and 2022 spin-off of ESAB Corporation
as parent of Colfax UK and indirect parent of PubCo Charter.  As part of the 2022 Separation
Agreement between Colfax and ESAB, ESAB agreed that the ESAB Group would own all ESAB
Assets and be liable for all ESAB Liabilities, defined broadly to include liabilities relating to ESAB
Assets and those expressly assumed or arising under the agreement and ancillary agreements. Post-
separation, several Charter subsidiaries, including Central Mining, reported ESAB Corporation as
their ultimate parent and controlling party, with ESAB providing letters of support to meet all
liabilities through stated going-concern periods; several Charter entities reported no operational
revenue or employees.

(d) ESAB’s Continued Attempts to Avoid Responsibility
In June 2025, during pending declaratory judgment proceedings in 7ibbs, Central Mining

passed a special resolution reducing its share premium account from GBP 76,239,337 to zero,
accompanied by a Solvency Statement. ESAB’s CFO signed this resolution as director of Charter,
and ESAB’s corporate representative confirmed review of documents before signature. Charter’s
Annual Report for year ended December 31, 2024 reflects ESAB’s control, reciting ESAB

Corporation as ultimate parent and a letter of support to meet all liabilities through December 31,
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2026, consistent with going concern assessment. Both Charter and Central Mining identify ESAB
as their controlling party in UK public filings. ESAB promotes a corporate history dating to 1904
in public materials and SEC filings, including its 10-K for year ended December 31, 2025 and press
releases. ESAB’s corporate representative acknowledged these statements and investor access to
full filings.

I1. ESAB’s Contacts with South Carolina
In addition to its contacts with South Carolina through its amalgamated enterprise, ESAB itself
has substantial contacts with South Carolina:

(a) ESAB registered to do business in South Carolina
ESAB Corporation was registered to do business in South Carolina from 2021 until May

20, 2026, when it withdrew its registration seven days before the 7ibbs opinion issued.

(b) ESAB Facilities in South Carolina
ESAB built and operated a $3,500,000 training center in Florence, South Carolina, and

subsequently opened a 260,000 square foot facility in Union, South Carolina, reportedly employing
more than 100 South Carolinians.

(c) ESAB mandates suits against it be brought in Florence, South Carolina

ESAB’s Terms and Conditions of Sales located on its website provide that South Carolina
law governs all its transactions and require that buyers submit to the exclusive jurisdiction of state
and/or federal courts located in Florence, South Carolina for lawsuits arising under or in connection
with the offer, with specified waivers and UCC references.

LEGAL STANDARD

At the pretrial stage, the burden of proving personal jurisdiction over a nonresident is met
by a prima facie showing of jurisdiction either in the complaint or in affidavits, with factual disputes

resolved in favor of the non-moving party. See Brown v. Inv. Mgmt. & Res., Inc., 323 S.C. 395, 475
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S.E.2d 754 (1996); Cockrell v. Hillerich & Bradsby Co., 363 S.C. 485, 611 S.E.2d 505 (2005);
HHHunt Corp. v. Town of Lexington, 389 S.C. 623, 699 S.E.2d 699 (Ct. App. 2010). South
Carolina’s long-arm statute is coextensive with due process, collapsing the analysis into whether
the defendant has minimum contacts with the forum such that suit does not offend traditional
notions of fair play and substantial justice. See S. Plastics Co. v. S. Commerce Bank, 310 S.C. 256,
423 S.E.2d 128 (1992); Int’l Shoe Co. v. Washington, 326 U.S. 310 (1945). General jurisdiction
requires affiliations so continuous and systematic as to render the corporation essentially at home;
specific jurisdiction focuses on contacts giving rise to the suit and constitutional reasonableness.
See Daimler AG v. Bauman, 571 U.S. 117 (2014); Helicopteros Nacionales de Colombia, S.A. v.
Hall, 466 U.S. 408 (1984); Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., Inc., 334 F.3d 390
(4th Cir. 2003). On Rule 12(b)(6), the pleading standard is liberal, well-pled facts are presumed
true, and dismissal is improper if any theory could entitle relief. See Overcash v. S.C. Elec. & Gas
Co., 364 S.C. 569, 614 S.E.2d 619 (2005); HHHunt Corp., 699 S.E.2d at 704; Brown v. Leverette,
291 S.C. 364, 353 S.E.2d 697 (1987); FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 352 S.C. 408,
574 S.E.2d 228 (Ct. App. 2002); Toussaint v. Ham, 292 S.C. 415, 357 S.E.2d 8 (1987).

ARGUMENT

I. The Exercise of Business Amalgamation/Single Business Enterprise
Jurisdiction Over ESAB is Proper

South Carolina recognizes the single business enterprise theory.  Specifically, where
multiple corporations unify operations and resources to achieve a common business purpose and
adherence to separateness would defeat justice, courts regard them as a single enterprise-in-fact,
upon a showing of bad faith, abuse, fraud, wrongdoing, or injustice, a finding of a single business
theory or amalgamation is proper. See Pertuis v. Front Roe Rests., Inc., 423 S.C. 640, 817 S.E.2d

273 (2018); Walbeck v. I'On Co., LLC, 439 S.C. 568, 889 S.E.2d 537 (2023). The pleadings and
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evidentiary submissions here allege intertwined operations among ESAB, Charter, Central Mining,
and Cape, coordinated to exploit the U.S. asbestos market (including South Carolina), hide or
misstate known health risks, strategically underinsure, drain domestic profits offshore, and create a
byzantine web to appear separate while avoiding liability—satisfying the Pertuis/Walbeck
standards for amalgamation at the prima facie stage. Courts may apply veil-piercing theories to
obtain personal jurisdiction, including among sister entities. See Duong v. N.A. Transp. Servs. LLC,
2019 WL 13109647 (D.S.C. Sept. 25, 2019). Given the allegations and evidence submitted to this
Court, treating ESAB and Cape as separate would defeat justice, and this Court concludes Plaintiffs
have made a prima facie showing of personal jurisdiction under South Carolina’s single business
enterprise theory.

I1. The Exercise of Personal Jurisdiction Over ESAB is Proper

Cape acted as agent for ESAB and affiliated entities within an amalgamated mining
enterprise moving asbestos from South African mines to the United States (including South
Carolina), concealing known dangers, accelerating offshore flows of proceeds, minimizing capital
for compensation, and refusing U.S. process or appearances. This combination of occurrences
satisfies South Carolina’s long-arm statute, including actions through agents. S.C. Code §§ 36-2-
803(4), (8). Under the specific jurisdiction test, ESAB purposefully availed itself through its agent.
Plaintiffs’ claims arise out of those activities; and exercising jurisdiction comports with fair play
and substantial justice, given the forum’s interests and Plaintiffs’ interest in effective relief. See
Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985); Helicopteros, 466 U.S. 408; Christian Sci.
Bd. of Dirs. v. Nolan, 259 F.3d 209 (4th Cir. 2001). This Court further notes that specific
jurisdiction over Cape exists based on its extensive U.S. contacts and conduct directed at South

Carolina, as detailed in the Third-Party Complaint and incorporated factual materials, and that veil-
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piercing standards for jurisdiction are more lenient than for liability, warranting jurisdiction and

discovery.

III. ESAB’s Litany of Other Arguments Likewise Lack Merit

A. The South Carolina “Door Closing Statute” does not bar the Plaintiffs’ Claims.

S.C. Code § 15-5-150 addresses capacity, not subject matter jurisdiction, and authorizes foreign
residents to proceed against foreign corporations where the cause arose or the subject is situated in
South Carolina; given Cape’s importation and sale of amosite into South Carolina and Plaintiffs’
exposures, suit is proper, and because ESAB is responsible for Cape’s actions, dismissal is
unwarranted. See Farmer v. Monsanto Corp., 353 S.C. 553, 579 S.E.2d 325 (2003).

B. There is no basis for a stay

The decision to stay lies within this Court’s discretion. This Court has already decided the
personal jurisdiction question as to ESAB in 7ibbs, and the Supreme Court of South Carolina has
affirmed this Court. The remittitur in 7ibbs has now been sent down by the Supreme Court to this
Court. In light of this action, no stay is warranted. Thus, ESAB’s stay request is denied.

C. Plaintiffs’ Complaint provides fair notice of the claims.

ESAB argues insufficiency but did not move under Rule 12(e); the pleadings provide fair
notice under Rule 8 and South Carolina’s liberal standards and are not so vague as to preclude a
responsive pleading. See Watts v. Metro Sec. Agency, 346 S.C. 235, 550 S.E.2d 869 (Ct. App. 2001);
Carolina First Corp. v. Whittle, 343 S.C. 176, 539 S.E.2d 402 (Ct. App. 2000).

D. Indispensable Parties

Cape is already named and was served in at least the Stiwinter matter on January 5, 2026.
Its nonappearance does not render it indispensable where complete relief is available against ESAB
under veil-piercing/amalgamation theories. Veil piercing is a means of imposing liability, not a

standalone cause of action and equity does not require futile acts. A Rule 19 joinder is unnecessary
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where, as here, complete relief can be accorded without additional parties. See Drury Dev. Corp. v.

Found. Ins. Co., 380 S.C. 97, 668 S.E.2d 798 (2008); Pertuis, 423 S.C. 640.

CONCLUSION

For the foregoing reasons, and based on the record and applicable law, IT IS ORDERED
that ESAB Corporation’s Motion to Dismiss for lack of personal jurisdiction is DENIED. This
Court’s ruling is consistent with its prior denial of ESAB’s similar motion in 7ibbs v. 3M et al.,
C/A No. 2023-CP-40-01759, and with the South Carolina Supreme Court’s recognition of ample
prima facie evidence of personal jurisdiction in a nearly identical matter.

IT IS SO ORDERED.

[JUDGE’S ELECTRONIC SIGNATURE PAGE TO FOLLOW]

[Signature appears on the following page.]
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
In the Court of Common Pleas

The Honorable Jean H. Toal
Acting Circuit Court Judge

Appellate Case No.: 2026-
Case No.: 2026-CP-40-08457

Roger D. Stiwinter and Phyllis G. Stiwinter,..........ccccoovvviiiniennnnne
V.

3M Company; A. Lynn Thomas Company, Incorporated; A.O. Smith
Corporation; ABB Inc.; Air & Liquid Systems Corporation; Alfa
Laval Inc.: Alfol Inc.; Amentum Environment & Energy, Inc,;
Anchor/Darling Valve Company; Armstrong International, Inc.;
ASCO, L.P.; Atlas Turner, Inc.; B & D Marine and Industrial
Boilers, Inc.; Badham Insulation Company; Badham Insulation
Company, Inc.; Badham Insulation Company, Inc.; Bahnson, Inc.;
Beaty Investments, Inc.; Bechtel Corporation; The Bonitz Company;
BWI/IP Inc.; CIL, Inc.; Canvas CT, LLC; Canvas MW, LLC; Canvas
SX, LLC; Cape Intermediate Holdings Limited; Carboline
Company; Carrier Corporation; Carver Pump Company; CB&l
Laurens, Inc.; Clarkson Brothers, Incorporated; Clyde Union Inc.;
Compudyne, LLC; Cooper Industries, LLC; Copeland Corporation
LLC; Copes-Vulcan, Inc.; Covil Corporation; Crane Instrumentation
& Sampling PFT Corp.; Crosby Valve, LLC; Daniel International
Corporation; Davis Mechanical Contractors, Inc.; Duke Energy
Carolinas, LLC; Ecodyne Corporation; Electrolux Home Products,
Company, Inc.; ESAB Corporation; Fisher Controls International
LLC; Flowserve Corporation; Flowserve US Company; Flowserve
US Inc.; Fluor Constructors International, Inc.; Fluor Constructors
International, Inc.; Fluor Daniel Services Corporation; Fluor
Enterprises, Inc.; FMC Corporation; Foster Wheeler Energy
Corporation; G. Denver and Co., LLC; Gardner Denver Nash, LLC;
General Dynamics Corporation; General Electric Company; Gould
Electronics Inc.; Goulds Pumps LLC; Great Barrier Insulation Co.;
Grinnell LLC; Henry Pratt Company, LLC; Howden North America
Inc.; IMO Industries Inc.; Industrial and Commercial Insulation,
Inc.; International Paper Company; ITT LLC; J.D. Shields
Corporation; Metropolitan Life Insurance Company; MP Supply,
Inc.; MRC Global (US) Inc.; NIBCO Inc.; Occidental Chemical

Plaintiffs,





Corporation; Paramount Global; Payne & Keller Company; PECW
Holding Company; Plastics Engineering Company; Redco
Corporation; Rentavla LLC; Riley Power Inc.; Rockwell
Automation, Inc.; Schneider Electric USA, Inc.; Sequoia Ventures
Inc.; Siemens Industry, Inc.; Spirax Sarco, Inc.; Starr Davis
Company, Inc.; Starr Davis Company of S.C., Inc.; Sterling Fluid
Systems (USA) LLC; Sterling Wander LLLP; Taco, Inc.; Teachey
Mechanical, Inc.; Teachey Service Company, Inc.; Union Carbide
Corporation; Valves and Controls US, Inc.; Velan Valve Corp.;
Viking Pump, Inc; Vistra Intermediate Company LLC; The
Walworth Company; Warren Pumps LLC; Watts Regulator Co.; The
William Powell Company; Wind Up, Ltd.; York International
Corporation; Zurn Industries, LLC; and Zuuk International, Inc. ..... Defendants,

of which

ESAB Corporation iS the ..o Appellant.

NOTICE OF APPEAL

Please take notice that ESAB Corporation (“Appellant”) appeals the attached orders
entered on August 11, 2026, and September 18, 2026, by the circuit court in the above-referenced
case. The August 11 order purports to deny Appellant’s motion to dismiss for lack of personal
jurisdiction but goes further and makes final determinations of merits issues - as discussed in the
memo filed contemporaneously with this notice regarding appealability and the protective nature
of this appeal.

The Appellant states that there are no additional transcripts necessary for this appeal.
Finally, by filing this notice of appeal, Appellant does not waive, but instead specifically preserves,
all objections to personal jurisdiction.
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ESAB Corporation, do hereby certify that | have served a copy of the foregoing Notice of Appeal
on all counsel of record by electronic mail and through the Court's electronic filing system,
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
ROGER D. STIWINTER, and PHYLLIS G. ) C/A NO. #2025-CP-40-08457
STIWINTER, )
) In Re:
Plaintiff, ) Asbestos Personal Injury Litigation
v. ) Coordinated Docket
)
3M COMPANY, et al., )
)
Defendants. )
)
ORDER DENYING ESAB CORPORATION’S MOTION TO DISMISS FOR LACK OF
PERSONAL JURISDICTION
INTRODUCTION

This Court, having considered ESAB Corporation’s (“ESAB” or “Defendant”) Motion to
Dismiss for lack of personal jurisdiction pursuant to Rules 12(b)(1) and 12(b)(6), the record, the
submissions, and applicable law, concludes that ESAB Corporation is properly before this Court
as an alleged party to an ongoing scheme to avoid liability for its conduct and the conduct of other
entities with which it acted together in the decision to sell thousands of tons of raw asbestos fibers
into the U.S. market, and then abandon its liability to U.S. plaintiffs, including Plaintiffs herein. For
the same reasons this Court denied ESAB’s Motion to Dismiss on the same grounds in 7ibbs v. 3M
et al., C/A No. 2023-CP-40-01759, this Court again denies ESAB’s motion.

BACKGROUND

In precisely the same context applicable here, the South Carolina Supreme Court concluded:

[W]e have reviewed the trial court’s order denying the Appellants’ [M]otion to
[D]ismiss for lack of personal jurisdiction and the Confirmation Order, and there is
ample prima facie evidence of personal jurisdiction over each of the Appellants and
Cape.
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Tibbs v. 3M Company, et al., 2025-002104 (May 27, 2026). The order referenced by the South
Carolina Supreme Court confirmed that “jurisdiction over ESAB is ... proper under both the alter
ego and single business enterprise theories.” Order, Tibbs v. 3M et al., C/A No. 2023-CP-40-01759
dated December 6, 2023. In addition to the evidence set forth in the active pleadings, Plaintiffs
briefing included additional evidence demonstrating that ESAB is subject to personal jurisdiction
in South Carolina.

Three days after filing its Amended Motion to Dismiss asserting, among other things, ESAB
was founded in 2021, does not do business in South Carolina, and has no employees, ESAB issued
a press release stating:

Founded in 1904, ESAB Corporation (NYSE: ESAB) is a focused premier industrial

compounder... ESAB Corporation is based in North Bethesda, Maryland and

employs more than 9,000 associates and serves customers in approximately 150
countries.

(June 2, 2026, Press Release). ESAB’s designated witness on personal jurisdiction, Rita Herring,
testified on March 18, 2026, that ESAB was registered to do business in South Carolina.
Ms. Herring further testified that ESAB “is not transacting any business in South Carolina.”

On May 20, 2026, ESAB filed an “Application for Surrender of Authority to Do Business
in the State of South Carolina,” signed by ESAB Corporation’s General Counsel, stating the
corporation is no longer doing business in South Carolina. (emphasis added). ESAB’s 10-K
reported that ESAB Corporation, founded in 1904, had net sales of $1.130 billion in the Americas
for the year ended December 31, 2025, and its “sales channels include both independent distributors

and direct salespeople.”
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Plaintiff’s suit seeks, in part, to hold ESAB and its predecessors and successors in interest
responsible for Cape Intermediate Holdings Limited’s (successor to Cape PLC, successor to Cape
Industries Ltd. (f/k/a Cape Asbestos Company Ltd.)) liability arising from Cape’s sale of massive
amounts of asbestos in the United States, including in South Carolina. ESAB challenges this
Court’s ability to exercise jurisdiction over it in a manner that would leverage Cape’s litigation-
avoidance scheme; however, this Court is empowered to exercise jurisdiction over ESAB.

First, the exercise of personal jurisdiction over ESAB is appropriate at this preliminary stage
because Plaintiffs’ complaint, coupled with submitted evidence, makes a prima facie showing that
ESAB is part of a single business enterprise/business amalgamation with Cape, consistent with
South Carolina jurisprudence recognizing intertwined operations and evidence of bad faith, abuse,
fraud, wrongdoing, or injustice. See Walbeck v. I'On Co., 439 S.C. 568, 889 S.E.2d 537 (2023).
Second, the exercise of specific jurisdiction is proper based on known and intended contacts with
South Carolina—through Cape and NAAC—stemming from the movement of asbestos from South
African mines to the United States, including South Carolina, while concealing known dangers.
Third, jurisdiction is further supported by ESAB’s participation in an amalgamated commodity
mining enterprise that distributed massive amounts of asbestos into the United States and South
Carolina, hid known health risks, and avoided responsibility when liability materialized.

THE HISTORY OF CAPE AND ESAB

I. ESAB is the parent company of, and an amalgamated scheme with, two companies
involved historically in South African mining, Central Mining and Charter.

The record before this Court demonstrates that ESAB, founded in 1904, has had a corporate
relationship to Cape and to entities that operated and ultimately chose to evade jurisdiction in U.S.
courts since at least 1994, and ESAB has engaged in activities to guard against liability for historical

bad acts of these subsidiaries.
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Specifically, ESAB is responsible for and amalgamated with The Central Mining & Investment
Corporation Limited (“Central Mining”), Charter Consolidated Limited (“Charter”), and Cape,
which were historically part of the Oppenheimer Group System in South Africa.  Judicial and
historical materials describe the Oppenheimer Group System’s integrated control over affiliated
companies. Consolidated Gold Fields, PLC v. Anglo American Corp. of South Africa, Ltd., 698 F.
Supp. 487 (S.D.N.Y. 1988). Within this system, Charter and Central Mining were financing and
management entities with direct management responsibilities for Cape, which sold 95 percent of
the amosite asbestos into the United States from the 1950s until 1978.

(a) Historical Cape activities

Cape mined hundreds of thousands of tons of raw asbestos in Apartheid-era South Africa
and sold asbestos fiber to scores of U.S. manufacturers, including in South Carolina. Third-Party
Compl. §40. In 1953, Cape established NAAC as a wholly controlled instrumentality to expedite
and facilitate the movement of asbestos from South African mines into the United States, including
South Carolina, and the following two decades were Cape’s most bountiful years. Third-Party
Compl. 99 70, 72.

Cape effectively controlled 90% of the global supply of amosite asbestos and dominated
distribution of other asbestos types, and, under direction of an amalgamated network, implemented
a conscious national distribution pattern, with NAAC selling massive amounts of asbestos used or
distributed in South Carolina; NAAC’s records show Cape sold asbestos to companies in South
Carolina. Third-Party Compl. 99 69, 73-75.

By 1970, NAAC was the largest U.S. importer of Amphibole Fibers. NAAC’s operations
and decision-making were wholly dominated by Cape and its owners, including Charter, with
borrowing restricted by Cape and dividends forced to Cape. Third-Party Compl. 4 72-73, 75, 77-

79. Cape directed NAAC to procure wholly inadequate insurance coverage for massive future
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products liability exposure and suppressed information about known risks, using misinformation to
influence public opinion. Third-Party Compl. 99 80-88.

In response to rising asbestos suits in the early 1970s, Cape and affiliates implemented a
litigation-avoidance scheme. Cape did this by feigning reduced oversight of NAAC, disclaiming
moral responsibility, declining to reserve funds in the U.S., and refusing to accept process or appear
in U.S. proceedings. Third-Party Compl. 44 89-102. On January 31, 1978, Cape liquidated NAAC,
siphoning remaining U.S. assets to Cape Industries Overseas Ltd., wholly owned by Cape Industries
Ltd., to reduce assets available to creditors. This followed a well worn Oppenheimer strategy of
draining domestic profits and liquidating U.S. presence when liability was imminent. Third-Party
Compl. q 97. Nevertheless, despite NAAC’s dissolution, Cape contemplated ways to continue
asbestos flows to U.S. customers and to take profits out of the U.S., forming Continental Products
Corporation through NAAC’s final president to act as a commission agent. Third-Party Compl. |
94-96, 99, 101.

Cape has refused to address its massive unpaid responsibilities for death and illness caused
by its asbestos products in South Carolina and elsewhere in the United States. Third-Party Compl.
q114.

(b) The amalgamated enterprise of Charter, Central Mining, and Cape perpetrated a
fraud on the U.S. market

Cape and the Oppenheimer Group knew more about asbestos health hazards than virtually
anyone in the 1950s and 1960s and Cape used such knowledge in its business decisions. When
faced with U.S. asbestos liabilities, Cape and its amalgamated entities closed NAAC to give the
impression that it was exiting the U.S. market. But Cape continued selling South African asbestos
via a Liechtenstein pass-through to the same customers, rebranding operations as Continental

Products Company (“CPC”), which, according to Cape was nothing more than “a difference in
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form” of NAAC. CPC operated in the same building as NAAC, with NAAC files and employees
moving to CPC, CPC taking over the pension plan, and staff occupying the same desks, illustrating

continuity of operations despite formal changes.

(c) ESAB takes control of Charter and Central Mining
Beginning in 1994, Charter and ESAB became intertwined, first with ESAB as a subsidiary

of Charter, and ultimately with ESAB as Charter’s parent, through a series of transactions: a 1993
Scheme of Arrangement; 1994 acquisition of ESAB AB; 2008 formation of Charter International
Limited via scheme; 2011 acquisition by Colfax UK Holdings Ltd., a wholly-owned subsidiary of
Colfax Corporation; 2021 formation of ESAB Corporation; and 2022 spin-off of ESAB Corporation
as parent of Colfax UK and indirect parent of PubCo Charter.  As part of the 2022 Separation
Agreement between Colfax and ESAB, ESAB agreed that the ESAB Group would own all ESAB
Assets and be liable for all ESAB Liabilities, defined broadly to include liabilities relating to ESAB
Assets and those expressly assumed or arising under the agreement and ancillary agreements. Post-
separation, several Charter subsidiaries, including Central Mining, reported ESAB Corporation as
their ultimate parent and controlling party, with ESAB providing letters of support to meet all
liabilities through stated going-concern periods; several Charter entities reported no operational
revenue or employees.

(d) ESAB’s Continued Attempts to Avoid Responsibility
In June 2025, during pending declaratory judgment proceedings in 7ibbs, Central Mining

passed a special resolution reducing its share premium account from GBP 76,239,337 to zero,
accompanied by a Solvency Statement. ESAB’s CFO signed this resolution as director of Charter,
and ESAB’s corporate representative confirmed review of documents before signature. Charter’s
Annual Report for year ended December 31, 2024 reflects ESAB’s control, reciting ESAB

Corporation as ultimate parent and a letter of support to meet all liabilities through December 31,
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2026, consistent with going concern assessment. Both Charter and Central Mining identify ESAB
as their controlling party in UK public filings. ESAB promotes a corporate history dating to 1904
in public materials and SEC filings, including its 10-K for year ended December 31, 2025 and press
releases. ESAB’s corporate representative acknowledged these statements and investor access to
full filings.

I1. ESAB’s Contacts with South Carolina
In addition to its contacts with South Carolina through its amalgamated enterprise, ESAB itself
has substantial contacts with South Carolina:

(a) ESAB registered to do business in South Carolina
ESAB Corporation was registered to do business in South Carolina from 2021 until May

20, 2026, when it withdrew its registration seven days before the 7ibbs opinion issued.

(b) ESAB Facilities in South Carolina
ESAB built and operated a $3,500,000 training center in Florence, South Carolina, and

subsequently opened a 260,000 square foot facility in Union, South Carolina, reportedly employing
more than 100 South Carolinians.

(c) ESAB mandates suits against it be brought in Florence, South Carolina

ESAB’s Terms and Conditions of Sales located on its website provide that South Carolina
law governs all its transactions and require that buyers submit to the exclusive jurisdiction of state
and/or federal courts located in Florence, South Carolina for lawsuits arising under or in connection
with the offer, with specified waivers and UCC references.

LEGAL STANDARD

At the pretrial stage, the burden of proving personal jurisdiction over a nonresident is met
by a prima facie showing of jurisdiction either in the complaint or in affidavits, with factual disputes

resolved in favor of the non-moving party. See Brown v. Inv. Mgmt. & Res., Inc., 323 S.C. 395, 475
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S.E.2d 754 (1996); Cockrell v. Hillerich & Bradsby Co., 363 S.C. 485, 611 S.E.2d 505 (2005);
HHHunt Corp. v. Town of Lexington, 389 S.C. 623, 699 S.E.2d 699 (Ct. App. 2010). South
Carolina’s long-arm statute is coextensive with due process, collapsing the analysis into whether
the defendant has minimum contacts with the forum such that suit does not offend traditional
notions of fair play and substantial justice. See S. Plastics Co. v. S. Commerce Bank, 310 S.C. 256,
423 S.E.2d 128 (1992); Int’l Shoe Co. v. Washington, 326 U.S. 310 (1945). General jurisdiction
requires affiliations so continuous and systematic as to render the corporation essentially at home;
specific jurisdiction focuses on contacts giving rise to the suit and constitutional reasonableness.
See Daimler AG v. Bauman, 571 U.S. 117 (2014); Helicopteros Nacionales de Colombia, S.A. v.
Hall, 466 U.S. 408 (1984); Carefirst of Md., Inc. v. Carefirst Pregnancy Ctrs., Inc., 334 F.3d 390
(4th Cir. 2003). On Rule 12(b)(6), the pleading standard is liberal, well-pled facts are presumed
true, and dismissal is improper if any theory could entitle relief. See Overcash v. S.C. Elec. & Gas
Co., 364 S.C. 569, 614 S.E.2d 619 (2005); HHHunt Corp., 699 S.E.2d at 704; Brown v. Leverette,
291 S.C. 364, 353 S.E.2d 697 (1987); FOC Lawshe Ltd. P’ship v. Int’l Paper Co., 352 S.C. 408,
574 S.E.2d 228 (Ct. App. 2002); Toussaint v. Ham, 292 S.C. 415, 357 S.E.2d 8 (1987).

ARGUMENT

I. The Exercise of Business Amalgamation/Single Business Enterprise
Jurisdiction Over ESAB is Proper

South Carolina recognizes the single business enterprise theory.  Specifically, where
multiple corporations unify operations and resources to achieve a common business purpose and
adherence to separateness would defeat justice, courts regard them as a single enterprise-in-fact,
upon a showing of bad faith, abuse, fraud, wrongdoing, or injustice, a finding of a single business
theory or amalgamation is proper. See Pertuis v. Front Roe Rests., Inc., 423 S.C. 640, 817 S.E.2d

273 (2018); Walbeck v. I'On Co., LLC, 439 S.C. 568, 889 S.E.2d 537 (2023). The pleadings and
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evidentiary submissions here allege intertwined operations among ESAB, Charter, Central Mining,
and Cape, coordinated to exploit the U.S. asbestos market (including South Carolina), hide or
misstate known health risks, strategically underinsure, drain domestic profits offshore, and create a
byzantine web to appear separate while avoiding liability—satisfying the Pertuis/Walbeck
standards for amalgamation at the prima facie stage. Courts may apply veil-piercing theories to
obtain personal jurisdiction, including among sister entities. See Duong v. N.A. Transp. Servs. LLC,
2019 WL 13109647 (D.S.C. Sept. 25, 2019). Given the allegations and evidence submitted to this
Court, treating ESAB and Cape as separate would defeat justice, and this Court concludes Plaintiffs
have made a prima facie showing of personal jurisdiction under South Carolina’s single business
enterprise theory.

I1. The Exercise of Personal Jurisdiction Over ESAB is Proper

Cape acted as agent for ESAB and affiliated entities within an amalgamated mining
enterprise moving asbestos from South African mines to the United States (including South
Carolina), concealing known dangers, accelerating offshore flows of proceeds, minimizing capital
for compensation, and refusing U.S. process or appearances. This combination of occurrences
satisfies South Carolina’s long-arm statute, including actions through agents. S.C. Code §§ 36-2-
803(4), (8). Under the specific jurisdiction test, ESAB purposefully availed itself through its agent.
Plaintiffs’ claims arise out of those activities; and exercising jurisdiction comports with fair play
and substantial justice, given the forum’s interests and Plaintiffs’ interest in effective relief. See
Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985); Helicopteros, 466 U.S. 408; Christian Sci.
Bd. of Dirs. v. Nolan, 259 F.3d 209 (4th Cir. 2001). This Court further notes that specific
jurisdiction over Cape exists based on its extensive U.S. contacts and conduct directed at South

Carolina, as detailed in the Third-Party Complaint and incorporated factual materials, and that veil-
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piercing standards for jurisdiction are more lenient than for liability, warranting jurisdiction and

discovery.

III. ESAB’s Litany of Other Arguments Likewise Lack Merit

A. The South Carolina “Door Closing Statute” does not bar the Plaintiffs’ Claims.

S.C. Code § 15-5-150 addresses capacity, not subject matter jurisdiction, and authorizes foreign
residents to proceed against foreign corporations where the cause arose or the subject is situated in
South Carolina; given Cape’s importation and sale of amosite into South Carolina and Plaintiffs’
exposures, suit is proper, and because ESAB is responsible for Cape’s actions, dismissal is
unwarranted. See Farmer v. Monsanto Corp., 353 S.C. 553, 579 S.E.2d 325 (2003).

B. There is no basis for a stay

The decision to stay lies within this Court’s discretion. This Court has already decided the
personal jurisdiction question as to ESAB in 7ibbs, and the Supreme Court of South Carolina has
affirmed this Court. The remittitur in 7ibbs has now been sent down by the Supreme Court to this
Court. In light of this action, no stay is warranted. Thus, ESAB’s stay request is denied.

C. Plaintiffs’ Complaint provides fair notice of the claims.

ESAB argues insufficiency but did not move under Rule 12(e); the pleadings provide fair
notice under Rule 8 and South Carolina’s liberal standards and are not so vague as to preclude a
responsive pleading. See Watts v. Metro Sec. Agency, 346 S.C. 235, 550 S.E.2d 869 (Ct. App. 2001);
Carolina First Corp. v. Whittle, 343 S.C. 176, 539 S.E.2d 402 (Ct. App. 2000).

D. Indispensable Parties

Cape is already named and was served in at least the Stiwinter matter on January 5, 2026.
Its nonappearance does not render it indispensable where complete relief is available against ESAB
under veil-piercing/amalgamation theories. Veil piercing is a means of imposing liability, not a

standalone cause of action and equity does not require futile acts. A Rule 19 joinder is unnecessary
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where, as here, complete relief can be accorded without additional parties. See Drury Dev. Corp. v.

Found. Ins. Co., 380 S.C. 97, 668 S.E.2d 798 (2008); Pertuis, 423 S.C. 640.

CONCLUSION

For the foregoing reasons, and based on the record and applicable law, IT IS ORDERED
that ESAB Corporation’s Motion to Dismiss for lack of personal jurisdiction is DENIED. This
Court’s ruling is consistent with its prior denial of ESAB’s similar motion in 7ibbs v. 3M et al.,
C/A No. 2023-CP-40-01759, and with the South Carolina Supreme Court’s recognition of ample
prima facie evidence of personal jurisdiction in a nearly identical matter.

IT IS SO ORDERED.

[JUDGE’S ELECTRONIC SIGNATURE PAGE TO FOLLOW]

[Signature appears on the following page.]
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