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TENDER OF ASSESSMENTS

3. On or about March 3, 2021, I delivered to the Association a check in the amount 

of Four Hundred and 00/100 ($400.00) Dollars, Check No. 2265, drawn on Wells Fargo Bank 

and payable to Shaftesbury Green POA. I delivered the check by depositing it in the 

Association’s drop box at its clubhouse, which is a method of payment the Association’s own 

invoices direct owners to use. The Association’s invoice states: “PLEASE MAKE PAYABLE 

AND REMIT TO THE ABOVE ADDRESS OR DROP OFF AT THE CLUBHOUSE. CASH, 

CHECKS OR MONEY ORDERS ONLY.”

4. The sum of $400.00 was the exact total of the two charges the Association had 

billed to my account for 2021: the annual property assessment of $215.00 and the annual trash 

collection charge of $185.00. I delivered with the check a written note, which reproduced the 

check on its face and which stated: “I am including check #2265 to cover Assessments and Trash 

only. I will attend hearing once I am notified.” A true and accurate copy of that note and of 

Check No. 2265 is attached hereto as Exhibit A.

5. By that notation I meant that I was paying in full every amount the Association 

had properly charged me, and that I was not paying any fine or other charge that the Association 

had not imposed in accordance with its own governing documents. I had read those documents. 

They provide that before a fine or other sanction is imposed, the owner is to be served with a 

written demand to cease and desist specifying the alleged violation, the action required to abate 

it, and a period of not less than ten days in which the violation may be abated without further 

sanction; and that the Board may thereafter serve written notice of a hearing stating the nature of 

the alleged violation, the time and place of the hearing, an invitation to attend and produce a 

statement, evidence and witnesses, and the proposed sanction. A true and accurate copy of 
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Section 14 of the Association’s By-Laws, which are by their own terms an integral part of the 

Master Declaration, is attached hereto as Exhibit H. I intended my notation to state that I would 

appear at any hearing the Association gave me, and that until it followed its own process I did 

not owe, and would not pay, charges imposed outside it.

6. Before delivering the check I made a copy of it. The Association never returned 

the check to me. The check was never negotiated, deposited, or cashed, and no payment or credit 

of any kind has ever been posted to my account by the Association. The Association’s own 

statement of account dated January 1, 2024 reflects a balance forward of $0.00 as of December 

31, 2020, and contains no payment or credit entry of any kind at any time thereafter. A true and 

accurate copy of that statement is attached hereto as Exhibit G.

7. By letter dated July 14, 2021, signed by Paul Himmelsbach as President of the 

Board of Directors, the Association wrote to me:

“The only way to avoid this action is to pay the entire amount due 
on your POA account (invoice enclosed) and the total of any $50 
fines on the trailer, which begin today.”

The same letter stated: “You may consider this letter to be the final POA communication. 

Anything further will come from the POA attorney.” A true and accurate copy of that letter is 

attached hereto as Exhibit B.

8. I did not tender payment again after July 14, 2021. I understood from that letter 

that the Association would not accept payment of the assessment and the trash collection charge 

alone, and that the Board would not communicate with me further. As of that date my check had 

not been returned to me and no payment had been credited to my account. I have at all times 

remained willing to pay the annual assessment and the trash collection charge.
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9. By letter dated January 24, 2022, Richard M. Lovelace, Jr., Esquire, writing on 

behalf of the Association, demanded payment of an “outstanding Invoice balance” in the amount 

of One Thousand Ninety Dollars and 18/100 ($1,090.18), and stated that a “copy of Invoice” was 

attached to that letter. A true and accurate copy of the January 24, 2022 letter is attached hereto 

as Exhibit C.

THE ASSOCIATION’S OWN PROCEDURE

10. I received a letter from the Association dated January 2, 2022, signed by Paul 

Himmelsbach as President of the Board of Directors, which used the words “cease and desist.” 

That letter demanded that I clean up my property “immediately,” and stated that if I did not clean 

up my property “immediately, additional fines will incur.” It did not afford me any period, and 

did not afford me a period of not less than ten days, in which any violation could be abated 

without further sanction. The only period of days stated in that letter is fifteen days, and that 

period is stated with respect to bringing my account current, not with respect to abating any 

violation. A true and accurate copy of that letter is attached hereto as Exhibit D.

11. I received no other letter from the Association using the words “cease and desist.” 

The Property Maintenance Fine of $100.00 that the Association posted to my account for March 

2021, and the trailer fines that the Association began imposing on July 14, 2021, were both 

imposed before January 2, 2022.

12. At no time has the Association served me with written notice of a hearing to be 

held before the Board, or with an invitation to attend such a hearing and produce a statement, 

evidence, or witnesses, or with notice of a proposed sanction in advance of its imposition. No 

such hearing has ever been held. I have never been furnished with any portion of the Board’s 

minutes reflecting proof of notice or of any invitation to be heard.
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TRASH COLLECTION SERVICE

13. Trash collection service was arranged by the Association and billed to my account 

as a separate annual line item. The Association’s invoice for 2021 bills that service as “2021 

GFL Environmental Svc” in the amount of $185.00 for the year. A true and accurate copy of that 

invoice is attached hereto as Exhibit E.

14. After refusing my tender, the Association discontinued the trash collection service 

at the Property on or about May 4, 2021, and caused the trash receptacle to be removed from the 

Property. The Association’s own invoice records the discontinuance in its own words, describing 

the charge as “2021 GFL Environmental Svc (Jan thru Apr—Svc Terminated for Non Pmt on 

May 4, 2021),” and reducing the charge for the year from $185.00 to $61.68 to reflect only the 

portion of the year during which the Association provided the service. A true and accurate copy 

of that invoice is attached hereto as Exhibit F.

15. I did not ask that the service be discontinued. I did not request any billing 

adjustment. The discontinuance followed the Association’s refusal of my tender, and it withdrew 

from me a service for which I had already tendered payment in full for the entire year, on 

account of a delinquency that existed only because the Association would not accept my 

payment.

16. Since May 4, 2021 the Association has provided no trash collection service at the 

Property, and has not billed me for trash collection. As a direct result, for more than five years I 

have been required to store household refuse at the Property and to transport and dispose of it 

myself, at my own expense. I remain willing to pay for the service.
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THE AUGUST 20, 2026 HEARING

17. I attended the hearing held before this Court on August 20, 2026. At that hearing 

counsel for the Association told the Court that the annual assessments have not been paid on the 

Property since 2021. The Association did not disclose to the Court that on March 3, 2021 I had 

delivered a check in the amount of $400.00 for the 2021 assessment and the 2021 trash collection 

charge; that the Association had never negotiated, deposited, or cashed that check; or that by 

letter dated July 14, 2021 the Association had informed me in writing that it would not accept 

payment unless that payment also included the fines it had imposed.

18. At the same hearing counsel for the Association argued that the Property had been 

allowed to deteriorate, and submitted photographs of the yard, and the Court referred to that 

argument in announcing its ruling. At no point during that hearing did the Association disclose 

that it had itself discontinued the trash collection service at the Property on May 4, 2021, or that 

it had caused the trash receptacle to be removed from the Property.

STATEMENT AS TO PURPOSE

19. I submit this Affidavit pursuant to Rule 241(d)(4)(A), SCACR, which provides 

that where the facts are subject to dispute, a petition “shall be supported by affidavits or other 

sworn statements.”

20. I do not submit this Affidavit to ask this Court to revisit its ruling on the merits. I 

submit it because these facts bear upon (a) whether a stay is necessary to preserve the jurisdiction 

of the Court of Appeals and to prevent a contested issue from becoming moot under Rule 241(c)

(2), SCACR, and (b) the equities this Court weighs in fixing an undertaking under S.C. Code 

Ann. § 18-9-170 in an action sitting in equity.
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