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the local board of fire underwriters and other fire insurance r
which the Shopping Center is situated, pertaining to the Premises or the use and occupancy
thereof, including the making of such alternations, modifications and improvements as may be so
required. In the event Tenant shall fail or neglect to comply with any of the aforesaid laws, rules,
regulations, orders, directions, requirements or recommendations, Landlord or its agents may
enter the Premises and take all such action and do all such work inor to the Premises as may be
necessary in order to comply with such laws, rules, regulations, orders, directions, requirements
or recommendations, and Tenant shall reimburse Landlord promptly upon demand for the

expense incurred by Landlord in taking such action and performing such work. Tenant shall not

do or suffer to be done, or keep or suffer to be kept, anything in,; upon or about the Premises

which will contravene Landlord’s policies insuring against loss i}’or damage by fire or other
hazards, including but not limited to public liability, or which will prevent Landlord from
procuring such policies in companies reasonably acceptable to Landlord:; and if anything done,
omitted to be done or suffered to be done by Tenant, or kept or suffered by Tenant to be kept in,
upon or about the Premises shall cause the cost of fire or other insurance on the Premises, in
companies reasonably acceptable to Landlord, to be increased, Tenant will pay the amount of
such increase promptly upon Landlord’s demand.

ating organizations for the area in

ARTICLE XIV NUISANCES

. 141  Tenant shall not permit any objectionable noise, offensive odors and sounds to be
emitted from the Premises, nor do Or permit anything tending to create a nuisance,

ARTICLE XV REMODELING AND ALTERATIONS

15.1  Tenant accepts the Premises in its “AS IS” .condition. Landlord s under no
~obligation to make any structural or other alterations, decorations, additions, improvements,
renovations or other changes (collectively “Alterations™) in or to the Premises.

15.2 Tenant shall not alter or in any way change the exteﬁ’_rior of the Premises. Tenant
may, at its expense, make such non-structural alterations and improvements to the interior of the
. Premises and install interior partitions as may be required for the conduct of its business;

provided, however, that the written approval of Landlord is first obtained, the improvements and
alterations are done in a workmanlike manner and the work is done in conformance with all
building codes and regulations and is in no way harmful to the structure of the Premises; and
provided further that, if Landlord so requests in writing at least thirty (30) days prior to the
expiration of the Term of this Lease or any renewal or extension thereof, Tenant shall, at its
cxpense and immediately prior to such expiration, restore the Premises, including without
limitation walls, ceilings and floors, to their condition immediately prior to the making by Tenant
. of such improvements and alterations, and otherwise restore the Premises to its original condition
as received, reasonable wear and tear excepted. ' '

153 Any trade or lighting fixtures and/or equipment placed in or upon the Premises by
Tenant shall remain Tenant’ property, with the right to remove the same at any the; provided,

101 /Page

Record on Appeal
2013-000305

Plaintiff
000057



however, that Tenant is not in default under any provisions of this Lease and that Tenant shall

repair any damage to the Premises occasioned by such removal. Tenant agrees to install all show

cases and sales fixtures in the sales space of the Premises so that all fixtures and equipment
visible to store customers are neat, clean and attractive in appearance.

. 15.4  Landlord shall; at its option, have the right to remodel or alter the exterior of the
Property, including the store front of the Premises and Tenant grants Landlord permission to

temporarily remove Tenant’ signs and perform any other action which Landlord deems
appropriate for such remodeling or alterations.

ARTICLE XVI MECHANICS LIENS'

16.1  Tenant covenants not to suffer or permit any mechanics’ or materialmen’s liens
(or a petition to establish such lien) or other similar liens to be filed against the Premises, the fee
estate or any leasehold interest in this Shopping Center or any part thereof by reason of work,
labor, services or materials supplied or claimed to have been supplied to Tenant or anyone
holding the Premises or any part thereof through or under Tenant. If any such lien shall at any
time be filed, Tenant shall, within thirty (30) days after receiving notice of the filing thereof,
cause the same to be discharged of record by payment, deposit, bond, order of a court of
- competent jurisdiction or otherwise. Tenant shall also defend on Landlord’s behalf and at
Tenant’ sole cost and expense any action, suit or proceeding for the enforcement of any such lien,
and Tenant shall pay as additional rent any damages and satisfy. and discharge any judgment
entered thereon and indemnify and save Landlord harmless from any fees, costs, expenses,
claims or damages resulting therefrom. ‘ :

ARTICLE XVII ROOF AND WALLS

17.1  Landlord shall have the exclusive right to use all or any part of the roof and side

walls of the Premises and the Building for any purpose, to erect additional stores or other:

structures over or adjacent to all or any part of the Premises or the Building, and to erect and
~ maintain in connection with the construction thereof temporary ; scaffolds and other aids to
construction on the exterior of the Premises or the Building; provided, however, that access to

- the interior of the Premises shall not be denied and that there shall be no encroachment upon the
interior of the Premises. a : ‘

ARTICLE XVIII INDEMNITY

18.1  Landlord, its employees and agents shall not be liable to Tenant, its employees,
agents, invitees or any other person or entity claiming through Tenant for any damage (including
indirect and consequential damage), injury, loss or claim (including claims for the interruption of
or loss to business) based on or arising out of any cause whatsoever (except as otherwise
provided in this Section), including without limitation the following: (a) repair to any portion of
the Premises, (b) interruption in the use of the Premises or any equipment therein; (c) any
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accident or damage resulting from any use or operation (by Landlord, Tenant or any other person
or entity) of elevators or heating, cooling, electrical, sewerage or plumbing equipment or
apparatus; (d) termination of this Lease by reason of damage to the Premises, the Building or the
Shopping Center; (e) fire, robbery, theft, vandalism, mysterious disappearance or any other

casualty; (f) actions of any other person or entity; (g) failure or inability of Landlord to furnish -

any utility or service specified in this Lease; and (h) leakage in any part of the Premises, the
Building, or from water, rain, ice or snow that may leak into, or flow from, any part of the
Premises, the Building, or from drains, pipes or plumbing fixtures in the Premises. Landlord shall
not be liable in damages, nor shall this Lease be affected, for conditions arising or resulting from
the construction of contiguous premises, which may affect the Building of which the Premises
are a part. Landlord assumes no liability or responsibility whatsoever with respect to the conduct

and operation of the business to be conducted in the Premises. If any employee of Landlord -

receives any package or article delivered for Tenant, then such employee shall be acting as
Tenant’ agent for such purpose and not as Landlord's agent. For purposes of this Article XVII],
the term “Shopping Center” shall be deemed to include the Land. Notwithstanding the foregoing
provisions of this Section, Landlord shall not be released from liability to Tenant for any physical
injury or any natural person caused solely by Landlord’s or its employees’ or agents’ gross
negligence or willful misconduct except to the extent covered by Article XIX of this Lease

182 Tenant shall indemnify and hold Landlord, its employees and agents harmless
from and against all costs, damages, claims, demands, liabilities, fines, suits, actions,
proceedings, orders, decrees, judgments, expenses and damages of ‘any kind and nature
‘(including without limitation attorneys’ fees and the costs of investigation and settlement of any
claims) asserted by or on behalf of any person, entity or governmental authority against Landlord,
directly or indirectly, based on or arising out of (a) Tenant’ use and occupancy of the Premises or
the business conducted by Tenant therein, (b) any act or omission of Tenant or any employee,
agent, or invitee of Tenant in or on the Premises, the Building, and (c) any accident, injury or
damage whatsoever to any person, or the property of any person, occurring in or on the Premises,
the Building unless the same was caused by the sole gross negligence or willful misconduct of
Landlord, its employees or agents.

18.3  Tenant and all those claiming by, through or under Tenant shall store their
property in and shall occupy and use the Premises and any: improvements therein and
appurtenances thereto and all other portions of the Property solely at their own risk, and Tenant
and all those claiming by, through or under Tenant hereby release Landlord, to the full extent
permitted by law, from all claims of every kind, including loss of life, personal or bodily injury,
damage to merchandise, equipment, fixtures or other property, or damage to business or for
business interruption arising, directly or indirectly, out of or from or on account of such
-occupancy and use or resulting from any present or future condition or state of repair thereof.

184 Landlord shall not be responsible or liable at any time to Tenant, or to those
claiming by, through or under Tenant, for any loss of life, bodily or personal injury, or damage to
property or business or for business interruption that may be occasioned by or through the acts,
omissions or negligence of any other persons or any other Tenants or occupants of any portion of
the Shopping Center.
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18:5  Landlord shall not be responsibie or liable at any time for any defects, latent or
otherwise, in any buildings or improvements in the Property or any of the equipment, machinery,
utilities, appliances or- apparatus therein, nor shall Landlord be responsible or liable at any'time
for loss of life-or injury or damage to any person or to any property or business of Tenant, or
those claiming by, through or under Tenant, caused by or resulting from the bursting, breaking,
exploding, leaking, running, seeping, overflowing or backing up of water, steam, gas, sewage,

SnOw or ice in any part of the Premises, the Building or caused by or resulting from acts of God

or the elements, or resulting from any defect or negligence by th?rd parties in the occupancy,

construction, operation or use of any buildings or improvements in the Property, including the
Premises. - :

18.6  Tenant shall give prompt notice to'Landlord in cas»;a of fire or other casualty or

acciderits in the Premises or in the Building of any defects therein or in any of its fixtures,
machinery or equipment.

ARTICLE XIX INSURANCE

19.1 Landlord agrees that it will keep the Property insured against loss due to fire and
other property risks included in standard all risk coverage insurance policies, and covering loss of

income from such property risk, or in lieu thereof, insure the Property against loss or damage as a
- self insurer.

19.2  Throughout the Lease Term, Tenant shall insure the contents of the Premises,
including, without limitation, alterations, decorations, furnishings, fixtures and equipment used
or installed in the Premises by or on behalf of Tenant, and the other personal property of Tenant
in the Premises, against loss due to fire and other property risks included in standard all risk
coverage insurance policies, in an amount equal to the replacement cost thereof and covering loss
of income from such property risk. All insurance carried by Tenant hereunder shall be primary
and not contributing with any insurance carried by Landlord.

19.3 Landlord and Tenant agree that all insurance policies required to be carried
pursuant to Section 19.1 hereof shall either. permit or contain an express waiver of any right of
recovery (by subrogation or otherwise) by the insurance company; against Tenant, and that all
insurance policies required to be carried pursuant to Section 19.2 shall either permit or contain an
express waiver of any right of recovery (by subrogation or otherwise) by the insurance company
against Landlord, its managing agent and any mortgagee of Landlord. Each party hereby waives
any and every right or cause of action for any and all loss of, or damage to, any of its property
(whether or not such loss or damage is caused by the fault or negligence of the other party or
anyone for whom said other party may be responsible), which loss or damage is covered by valid
and collectible fire, extended coverage, “All Risk” or similar policies, maintained by such party
or required to be maintained by such party under this Lease, to the extent that such loss or
damage is recovered under said insurance policies or would have been recovered if the insurance
policies required hereunder had been maintained as required pursuant to this Lease. Written
notice of the terms of said mutual waivers shall be given to each insurance carrier and said
insurance policies shall be properly endorsed, if necessary, to prevent the invalidation of said
insurance coverage by reason of said waivers.

9
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- 19.4 Throughout the Lease Term, Tenant shall obtain and maintain commercial general

. liability insurance on any occurrence basis protecting .against any liability occasioned by any

occurrence on or about the Premises and containing contractual liability coverage and business
interruption coverage. Such insurance shall be initially in minimum amounts of One Million
Dollars ($1,000,000) per occurrence and One Million Dollar

shall be for a minimum term of one (1) year. - ,

ARTICLE XX TRASH

'20.1 . Tenant, at its sole cost and expense, shall keep the Premises clean, both inside and
+ outside, and will remove all refuse from the Premises and from adjacent areas, all at its own
expense. Tenant will not burn any trash or garbage of any kind in the Premises, the Building, nor

permit refuse, rubbish or garbage to accumulate or fire hazard to exist about the Premises, the

Building or the Shopping Center. No trash shall be stored outside Tenant’ Premises.

. ARTICLE XXI SIGNS

'21.1  Tenant may place a sign which refers to its trade name on the exterior of the

‘Premises ‘where designated by Landlord provided Landlord gives its written approval prior to

installation. This sign shall. comply with Landlord’s specifications for size, color, style-and ,
materials. No other signs shall be permitted to be exposed to the exterior of the Premises. Signs

and window displays shall not revolve, move, blink or flash. Sign shall conform to all ‘zoning
" regulations, and be properly maintained at Tenant’ expense. o

‘ H ARTICLE XXIII SUBORDINATION
23.1" This Lease is subject and subordinate at all times‘to all ground or 'underlying

leases, all mortgages and/or deeds of trust, all covenants, restrictions, easements, and
encumbrances which may now or hereafter affect such leases or the real property of which.the

Premises form a-part, and all future rénewals, modifications, consolidations, replacements and.

extensions thereof. This clause shall be self-operative and no furthet instrument of subordination
shall be required by any mortgagee or trustee. In confirmation of such subordination, Tenant shall

promptly execute and deliver without charge any certificate or document that Landlord may

request in a form which recognizes this Lease and is otherwise reasonably acceptable to Ténant
within ten (10) days following Landlord’s written request. Tenant hereby constitutes and appoints

- Landlord as Tenant’ attorney-in-fact to execute any such certificdte or certificates for and on
behalf of Tenant. Provided, however, that notwithstanding the foregoing, the party secured by -

‘any such deed of trust shall have the right to recognize this Lease, and in the event of -any
foreclosure sale under such deed of trust, this Lease shall continue in full force and effect at the

option of the party secured by such deed of trust or the purchaser under any. such foreclosure sale,

in which event Tenant shall attorn to such party secured by such deed of trust or purchaser as
Landlord under this Lease. Upon such attornment such party secured by such deed of trust or
purchaser shall not be (a) bound by any payment of rent or additional rent more than one (D
month in advance, (b) bound by any amendment of this Lease made without the consent of the

10
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holder of the deed of trust existing as of the date of such amendment, (c) liable for damages for
any breach, act or omission of any prior landlord, or (d) subject to any offsets or defenses which
Tenant might have against any prior landlord; provided, however, that after succeeding to

Landlord’s interest, such party secureéd by such deed of trust or, purchaser’ shall” perform, in

accordance with the terms of this Lease, all obligations of Landlord arising after the date of
acquisition of title to the Shopping Center. Tenant covenants and agrees that it will, at the
written request of the party secured by any such deed of trust, execute, acknowledge and deliver

any instrument that has for its purpose and effect the subordination of said deed of trust to the
_lien of this Lease. ' ’ ’ :

23.2 At the option of any landlord under any ground or u;hderlying lease to which this
Lease is now ‘or may hereafter become subject or subordinate, Tenant -agrees that neither the
cancellation nor termination of such ground or underlying lease shall, by operation of law or
otherwise, result in cancellation or termination of this Lease or the obligations of Tenant
hereunder, and Tenant covenants and agrees. to attorn to such Landlord or to any successor to
"Landlord’s interest in such 'ground or underlying lease subject to the attornment provisions set
forth in Section 23.1 above. In that event, this Lease shall continue as ‘a direct lease between
Tenant herein and such landlord or its successor. ' '

ARTICLE XXIV DESTRUCTION

24.1 If the Premises, the Building shall be partially damaged by fire or other casualty
insured under Landlord’s insurance policies, then, upon Landlord’s receipt of the insurance
proceeds, Landlord shall, except as otherwise provided herein, repair and restore the same
(exclusive of Tenant' trade fixtures, decorations, signs and comments) substantially in the
condition immediately prior to such damage or destruction: such repair or restoration shall be
limited, however, to the extent of the insurance proceeds received by Landlord. If by reason of
such occurrence: (a) the Premises are rendered wholly unTenantable; (b). the Premises are
~ damaged in whole or in part as a result of a risk which is not covered by Landlord’s insurance
policies; (c) the Premises are damaged in whole or in part during the last two (2) years. of the
term or of any renewal term hereof; (d) the Building is or are c}amaged (whether or not the
Premises are damaged) to an extent of fifty percent (50%) or more of the then replacement value
thereof; or (e) any or all of said building are damaged (whether or not the Premises are damaged)
to such an extent that the property cannot, in the sole judgment of Landlord, be operated as an
integral unit, then, or in any of such events, Landlord may elect either to repair the damage as
aforesaid or to cancel this Lease by written notice of cancellation given to Tenant within one
hundred twenty (120) days after the date of such occurrence, and the;reupon this Lease shall cease
and terminate with the same force and effect as though the date set forth in Landlord’s notice was
the date herein fixed for the expiration of the Term hereof, and Tenant shall vacate and surrender
the Premises to Landlord. Upon the termination of this Lease as aforesaid, Tenant’ liability for
the rents reserved hereunder shall cease as of the effective date of termination of this Lease,
subject, however, to the provisions for the prior abatement of rent hereinafter set forth. Unless
this Lease is terminated by Landlord as aforesaid, this Lease shall rémain in full force and effect,
and the parties waive the provisions of any law to the contrary, and Tenant shall repair, restore or
replace Tenant’ trade fixtures, decorations, signs and contents in the Premises in a-manner and to

11
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at least a condition equal to that existing prior to their damage or destruction, and the proceeds of
all insurance carried by Tenant on said property shall be held in trust by Tenant for the purposes
of such repair, restoration or replacement. If by reason of such fire or other casuaity the Premises
are rendered wholly unTenantable, the Fixed Minimum Rent shall be fully abated, or if only
partially damaged, the Fixed Minimum Rent shall be abated proportionately as to that portion of
the Premises rendered unTenantable, in either event (unless Landlord shall elect to terminate this
Lease as aforesaid) until fifteen (15) days after notice by Landlord to Tenant that the Premises
. have been substantially repaired and restored or until Tenant’ business operations are restored in

the entire Premises, whichever shall occur sooner. Tenant shall continue the operation of Tenant’
business in the Premises or any part thereof not so damaged during any such period to the extent
reasonably practicable from the standpoint of prudent business management and, except for such
abatement of the Fixed Minimum Rent as hereinabove set forth, nbthing herein contained shall
be construed to abate Tenant’ obligations for the payment of:the Fixed Minimum Rent,
Percentage Rent or any other additional rent and charges reserved hereunder, except that the
computation of such Percentage Rent shall be based upon the revised Fixed Minimum Rent as
the same may be abated. If such damage or other casualty shall be caused by the negligence of
Tenant or of Tenant’ subTenants, concessionaires, licensees, contractors or invitees or their
respective agents or employees, there shall be no abatement of rent. Except for the abatement of
the Fixed Minimum Rent hereinabove set forth, Tenant shall not be entitled to and hereby waives
all claims against Landlord for any compensation or damage for loss of use of the whole or any
part of the Premises and/or the Common Areas and/or for any inconvenience or annoyance
occasioned by any such damage, destruction, repair or restoration. The provisions of any statute,
rule, - regulation, ordinance, order or other law which may be in effect at the time of the
occurrence of any such damage or destruction, under which a lease is automatically terminated or

a Tenant is given the right to terminate a lease upon the occurrence of any such damage or -

destruction, are hereby expressly waived by Tenant.

ARTICLE XXV CONDEMNATION .

25.1 Total: If the entire Premises or such part thereof as will render the remainder
unTenantable shall be acquired or taken by eminent domain for any:public or quasi-public use or
purpose or by private purchase in lieu thereof, then this Lease’ and the Term hereof ‘shall
automatically cease and terminate as of the date of title vesting in such public authority.

252 Partial: If any part of the Premises shall be taken by eminent domain and such
partial taking shall render that portion not so taken unsuitable for the purposes for which the
Premises were leased, then Landlord and Tenant shall each have the right to terminate this Lease
by written notice given to the other within sixty (60) days after notice of such taking. If any part
of the Premises shall be so taken and this Lease shall not be terminated as aforesaid, then this
Lease and all of the terms and provisions hereof shall continue in full force and effect, except
that the Fixed Minimum Rent shall be reduced in the same proportion that the floor area ‘of the
Premises taken (including basement and mezzanine space, if any) bears to the original floor area
demised, and Landlord shall, upon receipt of the award in condemnation, make all necessary
repairs .or alterations (exclusive of Tenant’ trade fixtures, decorations, signs and contents) to
restore the portion of the Premises remaining to as near its former condition as the circumstances

12
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will permit, and to the Building to the extent necessary to constitute the portion of the Building
not so taken a complete architectural unit; provided, however, that Landlord, in any event, shall

not be required to spend for such repair and alteration work an amount in excess of the respective |

amounts received by Landlord as damages for the taking of such part of the Premises and of the

Building, and Tenant, at Tenant’ expense, shall make all necessary repairs and -alterations to
Tenant’ trade fixtures, decorations, signs and contents. - ‘

i
N

25.3  As used herein, the amount received by Landlord shall mean that portion of the
award in condemnation received by Landlord from the condemning authority which is free and

clear of all prior claims or collections by the holders of mortgages or deeds of trust or other liens

and encumbrances.

254 If more than twenty percent (20%) of the floor area of the Build'mg shall be taken
as aforesaid, Landlord shall have the right, by written notice given to Tenant, to terminate this
Lease, such termination to be effective as of the date of title vesting in such authority.

25.5 - If this Lease is terminated as provided in this' Article XXV, all rent shall be paid
by Tenant up to the date that title vests in such public authority, ‘and Landlord shall make an
equitable refund of any rent paid by Tenant in advance and not yet earned.

25.6 Award: All damages or compensation awarded or paid for any such taking
whether for the whole or a part of the Premises or any part of the Land, buildings and
improvements constituting the Property, shall belong to and be the property of Landlord without

any participation by Tenant, whether such damages or compensation shall be awarded or paid for.
diminution in value of the fee or any interest of Landlord in any ground or underlying lease .

covering the Property or in the leasehold estate created hereby, and Tenant hereby expressly
~waives and relinquishes all claims to such award or compensation or any part thereof and of the
right to participate in any such condemnation proceedings against the owners of any interest in
the Property. Tenant shall not make any claim against Landlord or the authority for any portion of
such award, damages or compensation. Tenant may, if allowed by:statute, seek such awards or
- damages for moving expenses, loss of profits and fixtures and other equipment installed by it

which do not, under the terms of this Lease, become the property of Landlord at the termination
hereof. Such awards or damages must be made by a condemnation court or other authority and
must be separate and distinct from any award to Landlord for the Land and Shopping Center and
shall not diminish or otherwise adversely affect Landlord’s award. Each party agrees to execute

and deliver to the other all instruments that may be required to effectuate the provisions of this
Section of the Lease. o

ARTICLE XXVI BANKRUPTCY

26.1 The following shall be Events of Bankruptcy under this Lease: (a) Tenant, a
guarantor or a general partner of Tenant (“General Partner”) becoming insolvent, as that term is
defined in Tithe 11 of the United States Code (the “Bankruptcy Code”), or under the insolvency
laws of any state (the “Insolvency Laws”); (b) appointment of a receiver or custodian for any
property of Tenant, a guarantor or a General Partner, or the institution of a foreclosure or

13
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attachment action upon any property of Tenant, a guarantor or a General Partner; (c) filing of a
voluntary petition by Tenant, a guarantor or a General Partner under the provisions of the

Laws, which either (i) is not dismissed
issuance of an order for relief against the
making or consenting to an assignment fo

within sixty (60) days of filing, or (ii) results in the
debtor; or (e) Tenant, a guarantor or a General Partner
r the benefit of creditors or.a composition of creditors.

1

ARTICLE XXVII DEFAULT

27.1  Each of the following shall constitute an Event of Default: (a) Tenant’ failure to
make any payment of the Fixed Minimum.Rent, Percentage Rent, additional rent or any other
sum within ten (10) days of written notice from Landlord of Tenant’ failure to make such
payment on such payment’s due date; (b) Tenant’ failure to. take possession of the Premises
within thirty (30) calendar days after delivery thereof to Tenant; (c) Tenant’ failure to
continuously operate its business in the ‘Premises as required by the terms of this Lease; (d)
Tenant’ violation or failure to perform or observe any other covenant or condition of this Lease
for a period of thirty (30) days following Landlord’s written notice thereof to Tenant; (e) Tenant’
" abandonment or vacation of the Premises; (f) an Event of Bankruptcy as specified in Section 26.1

with respect ‘to Tenant, any General Partner or any guarantor; or (g) Tenant’ dissolution or
liquidation.

27.2  If there shall be an Event of Default, including an Event of Default prior to the
Lease Commencement Date, then Landlord shall have the right, at its sole option, to terminate
this Lease. In addition, with or without terminating this Lease, Landlord may reenter the
Premises, terminate TFenant’ right of possession and take possession of the Premises. The
provisions of this Section shall operate as a notice to quit, any other notice to quit or of
- Landlord’s intention to reenter the Premises being hereby expressly waived. If necessary,
Landlord may proceed to recover possession of the Premises under and by virtue of the laws of
the jurisdiction in which the Property is located, or by such other proceedings, including reentry
and possession, as may be apphcable. If Landlord elects. to terminate this Lease and/or elects to
terminate Tenants right of possession, then everything contained in this Lease to be done and
performed by Landlord Shall cease, without prejudice, however, 10 Landlord’s right to recover
from Tenantall rent and other sums due hereander through the Tease Expiration Date as defined
in Section 2.1, No such reentry or taking possession of the Premises by Landlord shall be

construed as an election on its part to termunate this Lease unless a written notice of such_
‘tention be given {0 Tenant.

27.3  Landlord’s rights and remedies set forth in this Lease are cumulative and in
addition to Landlord’s other rights and remedies at law -or in equity, including those available as
a result of any anticipated breach of this Lease. Landlord’s exercise of any such right or remedy
shall not prevent the concurrent or subsequent exercise of any other right or remedy. Landlord’s
delay or failure to exercise or enforce any of Landlord’s rights or remedies or Tenant’ obligations
shall not constitute a waiver of any such rights, remedies or obligations.
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27.4  No payment by Tenant or receipt'by Landlord of a lesser amount than. the monthly
installments of rent or other charges herein stipulated shall be deemed to be a payment in-full of
the stipulated rent nor shall any endorsement or statement on any check or any letter
accompanying any check or payment as rent be deemed an accord and satisfaction; and Landlord
may accept such check or payment without prejudice to Landlord’s right to recover the balance
of such rent or pursue any other remedy in this Lease provided. Landlord shall have the right to
apply Tenant’ payments to any balance or arrearage Tenant has outstanding. Landlord’s reentry
and acceptance of keys shall not be considered an acceptance of a surrender of this Lease.

ARTICLE XXVIII WAIVER OF JURY TRIAL

. 28.1 LANDLORD, TENANT, AND ALL GUARANTORS AND GENERAL
PARTNERS OF TENANT AGREE TO AND THEY HEREBY DO WAIVE TRIAL BY JURY
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY ANY OF THE
PARTIES HERETO AGAINST THE OTHERS ON ANY MATTERS WHATSOEVER
ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS LEASE, THE

RELATIONSHIP OF LANDLORD AND TENANT, TENANT® USE OR OCCUPANCY OF.
SAID PREMISES AND/OR ANY CLAIM OF INJURY OR DAMAGE, AND  ANY ,

STATUTORY REMEDY. ‘ -

28.2  Tenant consents to service of process and any pleading relating to any such action
at the Premises; provided, however, that nothing herein shall be construed as requiring such
service at the Premises. Landlord, Tenant, all guarantors and all General Partners of Tenant
waive any objection to the venue of any action filed in any court situated in the jurisdiction in
which the Shopping Center is located and waive any right under. the doctrine of forum non
conveniens or otherwise, to transfer any such action filed in any such court to any othéf court.

'ARTICLE XXIX LEGAL FEES

29.1 If, as a result of any breach or default in the perform%mce of any of the provisions
of this Lease (whether or not such default is later cured), Landlord uses the services of an
attorney in order to secure compliance with such provisions or recover damages, or to terminate
this Lease or evict Tenant, or if Landlord is required to defend itself or the terms of this Lease
and Landlord uses the services of an attorney, then Tenant shall reimburse Landlord, if
prevailing, upon demand for any and all attorneys’ fees and expenses so incurred by such
prevailing party with such amounts being additional rent in the event Landlord is the prevailing

party. - In the event of default by Landlord, then Tenant shall have the same rights as described
above for Landlord. ' :

ARTICLE XXXI ACCESS TO PREMISES

31.1 Landlord, its employees and representatives shall have the right at any time during
the Lease Term, upon reasonable notice except in an emergency, to enter into and upon any and
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all parts of the Premises during business hours (or, in an emergency, at any hour) to (a) view,
inspect, secure and clean the Premises, (b) make repairs to the Premises, the ‘Building or the
Property, or introduce, replace, repair, alter or make new or change existing connections from
any fixture, pipes, wires, ducts, conduits, or other construction therein, (c) remove, without being
held responsible therefore, placards, signs, lettering, window or dopr coverings and the like not
expressly consented to or (d) show the Premises to prospective Tenant, purchasers or lenders;
and Tenant shall not be entitled to any abatement or reduction of remt by reason thereof, nor shall
such be deemed to be an actual or constructive eviction. Landlord shall have the right to use a
portion of the Premises for all necessary pipes and wires heading to and from the portions of the
Building not hereby leased, which will not unreasonably interfere with Tenant’ use of the
Premises. Landlord may, within one hundred and twenty (120) days precedihgth‘e expiration of
the Lease Term, enter the Premises to place and maintain notices for letting, free from hindrance
or control of Tenant. If Tenant shall vacate the Premises during the last month of the Lease Term,
Landlord shall have the unrestricted right to enter the Premises after Tenant’
commence preparations for the succeeding Tenant or for any other purpose whatev
affecting Tenant’ obligation to pay rent for the full Lease Term.

moving to
er, without

ARTICLE XXX1I EXCAVATION

32.1  If any excavation shall be made upon land adjacent to the Premises, Tenant shall
permit the party authorized to cause such excavation to be made to enter upon the Premises for
. the purpose of doing such work as such party may deemed necessary to preserve the wall of the
" building of which the Premises form a part from damage and to support the same by proper

foundations and shoring, and Tenant hereby waives all claims for inconvenience, disturbance,
loss of business or other damages against Landlord therefore and without in any manner affecting

Tenant’ obligations under this Lease, nor shall the same constitute any ground for an abatement
of any rent hereunder. : '

* ARTICLE XXXIII QUIET ENJOYMENT

- 33.1 If Tenant pays all the rent herein reserved and perfbrms and observes all of the
other terms, covenants and conditions of this Lease on Tenant] part to be performed and
observed hereunder, Tenant shall, during the Term, peaceably and .quietly have, hold and enjoy

the Premises without molestation or hindrance by Landlord or ariy party claiming through or .

under Landlord, subject to the provisions of this Lease.

ARTICLE XXXIV SURRENDER OF PREMISES

34.1  Upon the expiration or sooner termination of the Term of this Lease, Tenant
agrees to quit and surrender the Premises, broom-clean, in good condition and repair, reasonable
wear and tear and casualty excepted, together with all keys and combinations to locks, safes and
vaults and all improvements, alterations, additions, fixtures and ‘equipment at any time made or
installed in, upon or to the interior or exterior of the Premises, except Personal Property and other
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unattached movable trade fixtures put in at Tenant’ expense, all of which shall thereupon become
the property of Landlord without any claim by Tenant therefore but the surrender of such
- property to Landlord shall not be deemed to be a payment of rent or in lieu of any rent reserved
hereunder. Before surrendering the Premises, Tenant shall remgve all of Tenant’
Property and unattached movable trade fixtures and, at Landlord’s option, Tenant shall also
remove any improvements, alterations, additions, fixtures, equipmeit and decorations at any time
made or installed by Tenant in, upon or to the interior or exterior of the Premises. If Tenant shall

. fail to remove any of Tenant’ Personal Property and trade fixtures, such property shall, at the
option of Landlord, be deemed abandoned and become the exclugive property of Landlord or
Landlord shall have the right to remove and store said property, at the expense of Tenant, without
further notice to or demand upon Tenant, and hold Tenant résponsib;le for any and all charges and

Personal

expenses incurred by Landlord therefore. If the Premises is not surrendered as and when.

aforesaid, Tenant shall indemnify Landlord against all loss or liability resulting from the delay by
Tenant in so surrendering same, including without limitation any claims made by any succeeding

occupant founded on such delay. Tenant’ obligations under this Section shall survive the
expiration or sooner termination of the Term of this Lease. |

ARTICLE XXXV HOLDING OVER

* 35.1  This Lease shall terminate on the Lease Expiration Date pursuant to the terms of
this Lease without the necessity of notice from either Landlord or Tenant. Any holding over by
Tenant after the Lease Expiration Date without Landlord’s prior written consent as provided in
Section 35.2 shall be an unlawful detainer and Tenant shall be subject to immediate eviction.
During such hold over, all the terms and conditions set forth in this Lease shall apply, except that
Tenant shall pay to Landlord Fixed Minimum Rent and Percentage Rent equal to twice the Fixed
Minimum Rent and Percentage Rent in effect during the last month of the Lease Term (“Hold
Over Rent”). In addition to paying to Landlord the Hold Over Rent, if Tenant fails to surrender
and vacate the Premises on the Lease Expiration Date, Tenant shall indemnify and hold Landlord
harmless from and against any and all loss, liability, damages and: expenses (including without
limitation, attorneys’ fees, the costs of investigation and settlement of any claims) sustained or
incurred by Landlord on account-of or resulting from such failure, fhc]uding, without limitation,
claims made by any succeeding Tenant of all or any part of the Premises or the loss by Landlord
of the rent from any succeeding Tenant of all or any part of the Premises.

35.2 If, within the written consent of Landlord, Tenan!t Or any party claiming by,
through or under Tenant remains in possession of the Premises, or any part thereof, after the
Lease Expiration Date, Landlord shall treat such holding over by: Tenant as the creation of a
month-to-month tenancy, subject to all the terms, covenants and conditions set forth in this Lease
insofar as the same are applicable to a month-to-month tenancy, except that Tenant shall pay a
Fixed Minimum Rent and Percentage Rent equal to twice the Fixed Minimum Rent and
Percentage Rent in effect during the last month of the Lease Term. Tenant shall give to Landlord
at least thirty (30) days’ prior written notice from the first day of the month of any intention to
quit said Premises, and Tenant shall be entitled to the same thirty (30) days’ prior written notice

to quit said Premises, except in the event of non-payment of rent in advance or of any breach of

any other covenant by Tenant, in which event Tenant shall not be entitled to any notice to quit,-
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the usual thirty (30) days’ notice to quit being hereby expressly waived; provided, however, that
in the event Tenant shall hold over after the expiration of the Lease Term, and if Landlord shall
desire to regain possession of the Premises promptly at the expiration of the Lease Term, then at

ARTICLE XXXVI NO WAIVER. .

36.1  The failure of Landlord to insist upon the strict perf(?rmancc of any provisions of

any rights, options or remedy hereby reserved
shall not be construed as a waiver for the future of any such

as a waiver of a subsequent breach thereof. The consent or approval by Landlord of any act by

ARTICLE XL LIMITATION OF LIABILITY OF LANDLORD

40.1 " Anything contained in this Lease to the contrary notwithstanding, Tenant
‘agrees that Tenant shall look solely to Landlord’s equity in the Property
for the collection of any judgment (or other judicial process) requiring the
payment of money by Landlord in the event of any default or breach by
Landlord with respect to any of the terms and provisions of this Lease to

_ be kept, observed and performed by Landlord, subject, however, to the
prior rights of any ground or underlying landlords or any mortgagee of all
or any part of the Property, and no other assets of Landlord shall be subject

to levy, execution or other judicial process for the satisfaction of Tenant’
claim. ' '

ARTICLE X1.I NOTICES

41.1  All notices required hereunder by either party to the other shall be sent by
recognized overnight courier with receipt therefore (such as Federal Ex press) or by certified mail.

Notices to Landlord shall be sent to Bluffton Towne Center, LLC, 2217 Princess Anne Street, ,

Suite 325, Fredericksburg, Virginia 22401. Notices to Tenant shall be sent to: PO Box 2145,
West Columbia, SC 29171, :
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ARTICLE XLV MISCELLANEOUS

45.1 No Representations. Tenant acknowledges that neither Landlord nor any broker,
agent or employee of Landlord has made any representations or promises with respect to the
Premises or the Shopping Center except as herein expressly set forth, and no rights, privileges,
easements or licenses are being acquired by Tenant except as herein expressly set forth.

: . |

45.2  No Partnership. Nothing contained in this Lease shall be deemed or construed to
create a partnership-or joint venture of or between Landlord and Tenant, or to create any other
relationship between the parties hereto other than that of landlord and Tenant.

45.3  Authority. Landlord and Tenant covenant each for i:tself, that each has full right,
power and authority to enter into this Lease upon the terms and conditions herein set forth.

45.4  Force Majeure. If Landlord is in any way delayed or prevented from performing
any of its obligations under this Lease due to fire, act of God, governmental act or failure to act,

- strike, labor dispute, inability to procure materials or any other cause beyond Landlord’s
reasonable control (whether similar or dissimilar to the foregoing events), then the time for
performance of such obligation shall be excused for the period of such delay or prevention.

45.5 Additional Rent. All other costs and expenses which Tenant assumes or agrees to
pay to Landlord pursuant to this Lease shall be deemed to be “additional rent” and, in the event
of nonpayment thereof, Landlord shall have all the rights and remedies provided for in the case of
nonpayment of rent, including assessment of interest and late fees. If such amounts or charges are
not paid at the time provided in this Lease, they shall nevertheless, if not paid when due, be
collectable as additional rent with the next installment of rent thereafter falling due hereunder,
~ but nothing herein contained shall be deemed to suspend or delay the payment of any amount of

money or charge at the time the same becomes due and payable hereunder, or limit any other
remedy of Landlord. ' - .

45.6 No Recording. Both Landlord and Tenant agree ithat this Lease shall not be
recorded in any office legally established for the purpose of giving public notice of real estate

records and any attempt to do so may be treated by Landlord as an Event of -De;fault under this
Lease.

45.7 Governing Law. This Lease is governed under the laws of the jurisdiction in
which the Property is located.

45.8  Captions. Section headings are used for convenience and shall not be considered
when construing this Lease.

45.9  Severability. If any term or provision of this Lease or the application thereof to
any person or circumstances shall to any extent be invalid or unenforceable, the remainder of this
Lease, or the application of such term or provision to persons or circumstances other than those
to which it is invalid or unenforceable, shall not be affected thereby, and each term and provision
of this Lease shall be valid and be enforceable to the fullest extent permitted by law.

19
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45.10 Tenant Liability. If two or more individuals, corporations, partnerships or other
persons (or any combination of two or more thereof) shall sign this Lease as Tenant, the liability
of each such individual, corporation, partnership or other persons to pay the rent and perform all
other obligations hereunder shall be deemed to be joint and several. '

45.11 Time is of the Essence. Time is of the essence witih respect to each and every
provision of this Lease. ‘

45.12 Entire Agreement. This Lease contains the entire agreement of the parties in
regard to the Premises and this Lease and no representations, induce;;mcnts or agreements, oral or
otherwise, between the parties not contained in this Lease shall be of any force or effect. This
Lease may not be amended, modified or changed in whole or in part in any manner other than by
an agreement in writing duly signed by both parties hereto.

45.13 Benefit and Burden. The provisions of this Lease shall be bindinig upon, and
small inure to the benefit of, the parties hereto and each of their respective heirs, executors,
administrators, successors, and assigns. Landlord may freely assign its interest hereunder.

45.15 Gender and Number. Feminine or neuter pronouns shall be substituted for those
of the masculine form, and the plural shall be substituted for the singular number, in any place or
places herein in which the context may require such substitution or substitutions. Landlord
herein for convenience has been referred to in the neuter form.

45.16 Survival. Tenant’ liabilities existing as of the expiration or earlier termination of
the Lease Term shall survive such expiration or earlier termination. !

, 45.17" Submission of Lease. The submission, of this Lease for examination does not
constitute a reservation of or an option for lease, and the same shall not be effective as a lease or
otherwise until execution and delivery by both Landlord and Tenant. :

45.18 Designation of Agent. Landlord’s registered agent ';i.'or the purpose of service of

any process, notice, order or demand required or permitted. by law to be served upon Landlord
and the registered agent’s office address is William M. Smoot, Esq., Smoot, Pitts Elliot & Biel,
15C Lafayette Place, Hilton Head, SC 23439..

i

IN WITNESS WHEREOF, Landlord and Tenant have cau;ed this Lease to be executed
under seal by a duly authorized officer, intending to be legally bound hereby, as of the day and
year first above written. The covenants of Tenant are joint and several obligations of each party

signing as Tenant, and, when the parties signing as Tenant are partners, shall be the obligations
of the firm and of the individual members thereof.
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TENANT:

Joe Wilson for Corigress

LANDLORD:

' Blufftbn Towne Center, LLC

By:
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*® *
x * v

5 CHARTER |

COMMERCIAL, INC.

Landlord:
Location:

- . Tenant:

Terms:

Total Dug:

~

LEASING COMMISSION INVOICE

July 27, 2010

Bluffton Tovme Center, LLC
2217 Princess Anne St., Suite 325 -
Fredericksburg, VA 22401

Bluffton Towne Center, Upit 104
27 Mellichamp Drive
Bluffton, SC 29910

Joe Wilson for Congress

4 month lease @ $4,800.00 (7/15/10 — 11/15/10)

8% commnissjon

$384.00

If Tenant decides to purchase unit, Brbkcr will be paid a commissjon ot 6% of the purchase
puce less the amount of unearaed leasing commission that has been paid. '

David M. Bachelder, President, CCIM Paui Watson o ,

Pleasc make check payable and mail to- Charter [ Commercial, Inc.

1544 Fording Island Road
Hilton Head Island; SC 29926

1544 Fording Island Road « Hilton Head Island, SC 29926

(843) 8374460 » FAX (843) 837-4461 » 888-837-4460
' www.charterlcommercial.com
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" PLAINTIFF'S
—EXHIBIT

[5

Tk

IJE}\SE |

THIS AGREEMENT OF I.EASE is'made rhi%? day of July, 2011, by and between Bluffion

Towne Center, 1LC (hereinafter cailed “landlord™) and Ryan-McCarthy and T.eah McCarthy.
(hereinafter called “Tenants™).

- ARTICLE t PREMISES

Landiord. for ‘and in consideration of the rents, covenants  and agreeinems
hereinaficr reserved. mentioned and contained ‘on the part of Tenants, its successors and assi ans.,
to be paid, kept, observed and performed, by these presents does hereby lease, rent. let and
demise unto Tenants. and Tepants does hereby take and hire, upon and. suhject to the erms.
provisions, covenants, conditions and limitations hereof. the retail premises, known as the
Bluffton Towne Center, Unit 105 and appréximatcly’ two oflice spaces located in unit 104

_(shown on the attached Fxhibit A). all located a1 27 Dr. Mellichamp Drive, BlufRon, SC 29910

ARTICLE TERM

2] The Lease Term shall bé for one (l)=y§m (“Term™). The Leasé Tenn shall
commence on August. 1, 2011 (“Leasc Commencement Date™). 11 the Lease Commencement

Date is not the first day of a month, then the Feuse Term shall be extended to include the partial -

month in whicl the Lease Commencement Date occurs. The .date on which the Lease Te
expires shall be the Lease Expiration Date. .

22 If Landlord is unable 1o give possession of the Premises on or aboul the
Anticipated Occupancy Date by reason of the holding over or retention of posscssion of any
‘Tenants or oceupant. or it repairs, improvements or decorations to the Premiscs, or 1o the
building of which the Premises form a part (“Building”) are not completed, or tor any other

rcason. Landlord shall not be subject (0 any liability for the failure to give possession on the .

Aalicipated Occupancy Date. Under such circumstances the rent reserved and covenanted to be
paid herein shall not commence until the posscssion of the Premises js given or tbe Premises are
avatlable for accupancy by Tenants, and no such failurc to give'posscssion on the Anticipated
Occupancy Date shall in any other respect affect the validity of this [.ease or the obligations of
. Tenants hereunder, nor shall the same be construed in any way o extend the Term of this [.ease.

[ permission is given to Tenauts Lo possess the Premises or to occupy premiscs other than the

Premises prior {o the Anticipaled Occupancy Date. Tenants covenants and agrees that such
occupancy shall be deemed to be under all the terms, covenants. conditions and provisions of this
l.case. '

ARTICLE TH RENT

3.1 . Tenants covenant and agrec to pay to Blulfton Towne Center, J.LC at 2217
Princess Annc Street. Suite 325, Fredericksburg, VA 22401 without notice or demand and
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without abutement. deduction or setoft, in funds drawn on 2 neniber bank

ol the Federal Reserve
System. Filth Disivier, the tollowing:

-~
b

3.2 Minimum . Rent: ‘T'enants shalf pay in advaoce. on
owath. winaal minhnum rent of Twenty four thous
INALA20000) (hereinatier culled the “Fixed Minin
monthly insialliments in the amount of U'wa thousal
Such Fixed Minimum Rent (and the monthty installmenty thereof) shall be adiusted annually
pursuant o Section 3.3 hereoll The it puyment shall be made August 13,2011 and Ihe second
and subsequent monihly paviments shall be made on the fiftee

enth day of cach and cvery calendar
month. The Rent Conumnencement Date shall be Aunust JL 2011,

the fiestday of coch culendyr
and Tour hundred twenty and 007100 Dollars
um Renot™y for the first Tense Year in cqual
W thicty Bive and 007100 Daolturs ($2.035.00).

33 Additional Rent. Penants shall pay as additional rent. $100,00 per month for
common area maintenance. $73 per maomh, ax s pro-rata share ol real estule tses
and $100 permaonth for (rash. with the monthly rent,

! The torm s Year™ shull vacan cuch period of twejve (121 cansveutive
calendar months commencing on the Lease Commencement Dare. exeept that i the Leuse
Commencenent Date iy not the fiest day of a mon(h, then the first Loase Year shall commaence on
the Lease Commencement Date and sball continue for the batunce of the month, in which the
Leuse Commencanent Date oceurs. and for o period of twelve (12) calendar months thereafter
and sabsequent Lease Years shall condrivence on the Juy Tollowiia the last day of the preceding
Lease Year. The term *Partiad Lease Year™ shall mean - wny period of dess U twelve (123
calendae moaths ducing the fust Cease Yeur ol the Lease if the Léase Expiration Date occurs Prive
to the end-of a full 1.case Year, . ‘ » -

ARTICLE IV SECURITY DEPOSIT

4.1 Fenanis™ security deposit wis witived at oceupaey,

ARTICLLIZ V. USE OF THL PREMISES AND OPERATION Q) BUSINESS

R Permitied User Tenans will use and veeupy the Premises solely Tor the fallowing
express use(s) and purpose(s) and for no other use or purposct restavrant. deli und catering
business.

I0

Frade Name: Tenants will conduet. business in the Premises in the trade nume of
Dowotown Deli and Downtown Caterin

ARTICLE VI ENVIRONMENTAL COVENAN TS

0.1 {i1) Tenants. its employees. agents. coulractors and mvitees shall, ar Tenants’

owo expense. comply with all Envirenmental Laws, as herein defined. in conncction with its use
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and ocoupuncy of the Premises or the Shopping Center and shall obtain, maintain

and comply
with all necessary environmental pemuts, approvals, registrations - and licenses.

(b) Tenants, its employees, agents, contractors and invitees shall not use, -

generate, release, manufacture, treat, refine, produce, process :
Hazardous Substance, as herein defined, on, under, or about the Premises, the Building or the
Shopping Center, or transport.to-or rom the Premises, the Buildin

Hazardous Substance exéept normal office products.- which
disposed of in accordance with all Environmental Laws.

g or the Shopping Center any
products shall be. used. stored and

{c) Tenants shall, at Tenants’ own expense, make all submissions 1o, provide

~ all information required by, and comply with all requircments of ajl governmental authorities {the

“Authorities or Authority™ under the Envivonmental Laws, Tenants shal! provide Landlord with
copics of any environmental audit prepared by or for Tenanis with respect Lo the Premises and
any report(s) or filing(s) made by Tenants with any Authority.

ARTICLE VII LATE CHARGR

7.1 Tenants agrees to pay (o Landlord. as additional rent, a late feé equal (o
five percent (3%) of any amount due [or monthly Fixed Minimum Rent or
other payments duc hercunder if said payments have not been reecived by
T.andlord within five (3) days of the duc date - : :

ARTICLE IX ASSIGNMENT & SUBLETTING

8.1 Tenants shall not assign this Lease or any of Icnants” rights or obligations
hereunder. or sublet or permit anyonc to accupy the Premises or any part hereol’ without the prior
written consent of Landlord which will not be unreasonably withheld . No assignment or transfer
of this Lease may be ffected by operation of law or otherwise without Landlord's prior written

. vonsent.  ‘The consent of Landlord to any assignment or subletting shall not be construed as 4
waiver or relcase of Tenants from liability for the performance of all covenants and obligations to-

be performed by Tenants under this T.ease. The transfer. whether a single transfer or multiple
transters, of fifty percent (50%) or'more of the owncrship interests of Tenants within a twelve
{(12) month period shall be deemed equivalent to an assignment or subletting reguiring consent of
Landlord. Any attcrapted assigament or subletiing made without Landlord's consent shall. at the
option of Landlord, be decmed -an Lvent of Default under this Lease. Landiord’s acceplanee or
collection of rent from any- assignee, sub-Tenants o occupant shall not be construed (a) as a
consent to or aceeptance of such assignee. sub-Tenants or occupant as a Tenants, (b) as a waiver
by 1.andlord of any provision hereof, (c) as a waiver or rclease. of Tenants from liability for the
performance ol any obligation 10 be perfooned under this' Lease by Tenants, or (d) as relicving
Lenants or any assignce, sub-Tcnants ot occupant from the obligation of obtaining Landlord's
prior written consent to any subscquent assipnment, subletting or occupancy.  Tenants hereby

- assigns o Tandlord any rent due from any assignee, sub-Tenants or occupant of lcnants as

secutity for Tenants™ performance of its obligations pursuant to this T.ease; provided, however,

{

5
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thal Tenants shall have the right to coliect such rent as long as Tenants is not in default under the
erms of this Lease. Tenaots authorizes each such assignee, sub-Tenants or occupant to pay such
rent direelly to Landlord if such assignee, sub-Tenants or otcupant receives wrillen notice from
Landlord specifying that such rent shall be paid dircetly to Landlord. In the event uf defauly by
any assignee of Tenants or-any- suceessor of Tenants in the performance of -any of the terms
hereof, Landiord may proceed. directly against Tenants without the necessity of exhausting
remedies against such assignée or. successor. Landlord may consent to subsequent assignments

or subletling of this Lease or amendmments or modifications to this Lease with dssipnces of:

Tenants. without notifying “Tenants, or any successor ol Tenants, and without obtaining its or
their consent. thereto and Such action shall not rclicve I'enants of liability under this Lcasc.
Tenants shall not mortgage this Iease without Iandlord’s consent, which consent mmay be granted
or withheld in Landlord’s reasonable discretion, All restictions and obligations imiposed
pursuant (o this. Lease on Tenants shall be deemed to extend ‘1o any sub-<1cnants, assignee or
veeupant of Tepapts, .and Tenaots sball cause such persons to comply with all such restrictions
and obfipations. ‘ ‘ '

ARTICLE X Repairs

10.1 - Landlord shall keep and maintain the roof and other exterior portions of the
Premises {exclusive of doors, windows, glass, ‘showcases and storefronts) in good repair.
provided that Tenants shall give Landlord writlen notice of the necessity for such repairs, and
provided that the damage thereto shall not have been caused by. Tenants, its agents, contractors,
invitees or employees, in which event Tenants shall be responsible therefore and shall promptly
repair such damage. The provisious of this Section 10 ] shall not apply in the case of damage or
desteuetion by fire or other casually, or by-eminent domain in which event the obligations of
Landlord shall be as set (orth in Articles XXV and XXVI. Txcept as provided in this Section
10.1, Landlord shall have no obligation or liability for repatc or maintenance of the Premises. or
any part thereof, nor shall Landlord be obligated to make any improvemcats of any kind upon the
Premises, or 1o make any repairs, replacernents or improvements to any equipment, fucilities or
lixtures contained therein, except Landlord shall be responsible for replacing any defective
heating and air conditioning equipment.

102 Tcnants. at Tenants” sole cost and expensc, shall keep the interior of the Premises,
including but not limited (o alt doors, windows and glass. and othcrfmoclmlical installations and
equipwment used by or in connection with the Premises in clean, safe and sanitary condition and in
good order and repair, and promptly replace any plate glass which may be broken or damaged
with glass of like kind und quality. and wil} suffer no waste or injury ‘thereto, and quit and
surtender the Premises at the expiration of the Term M as good <ondition as when received,
except for ordinary wear and tear. Without limitation of the gencrality of the forcgoing, Tenants,
at I'enants’ solc cost and expense, shall promptly make all repairs. and replacements to (a)
Tenants® signs, (b) all glass, window panes and doors. Tenants shall be responsible. at Tenunty'

sole cost and expense, for providing all Janitorial, cleaning, pest and. termite control services tor

the Premises. All such services shall be provided in accordance with standards customarily
maintained for similar shopping centers and Tenants shall maintain, at Tenunts® sole cost and
expense, service contracts therefore, Tenants will tiot-overload the electdcan wiring and will not
install any additional clectrical Wiring or plumbing unless it has first-obtained I.andlord’s written
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consent therelo. and if such consent is given, Tenants will install such wieing or plumbing at its
uwi cosl and expense.  Tenants wil) Tepair prompuly, at its own expense, any damage to the
Premiscs or the Building causcd by bringing into the Premises or the Building any property for
Tenants' use or by the installation, use.or remaoval of such property, repardless of fault or by
whom such damagé shall be caused. unless caused by Landlord’s, its agenty', employees” or
conwractors’ gross negligence or willful misconduct, 4 ' '

10.3  Intentionally Dicicted.

10.4  [f permitted by law, tandlord shall have the right at any time and from time: to
time during the lLecase Term 10 cither continue to contract for service from the current utility
service provider or contract for service from a different company or companics providing utility

‘service (each such compaoy shall bereinafter be referred to as an “Alternate Service Provider™).

Tenants shall cooperate with Landlord, the utility service: provider. and any Altemmate Service
Provider at all timces and, as reasonably ncecssary, shall allow Landlond, utility service provider,
and any Allemale Service Provider rexsonabie access o the Property’s pipes, clectric fincs,
fecders, riscrs. wiring, and any other machinery within the Premises. Landlord shall in no way he.
Hable or responsible for any loss, damage, or expense that Tenants MAy sustain or incur by reason
of any change. failure. interference, distuption, or defect in the supply or character of the- atility
service fuenished to the Premiscs, or if the quantity or character of the service supplied by the
utility service provider of any Alternate Service Provider is no tonger available or suitable for
Tenants® requirements. and no such change, failure, defect, unavailability, or unsuitability shall
constitute an actual or constructive evietion, in whale or in pari. or entille Tenants to any
abatement or diminution ol rewt, or relieve Tenants from any of its obligations und(;r‘thc Leasc.

ARTICLE XI UTILITIES

1.1 Tenants, at its own-expense, shall arrange with the aipprop'riatc utility companics
for the provision of any and-all utilities. ‘Tcnants shall pay prompuy‘when due the charges for all
utility services rendered ot [uruished on the Premises, including. withour limitation, hear, water,
sewer, welephone, gas and eletricity (whether by meter or sub-meter). Landlord will provide and

- maintain (he nccessary mains and cloctrical conduits (o bring walér, gas and electnieity to the

perimeter of the Premises.  Under 1o circumstances shall Landiprd be fiable 10 T'enants in

~damages or otherwise (a) if any utility shall become unavailable from any public utility company,

public authority or any other person or entity supplying or distributing such utifity. or (b} for any
nterruption in service of eleclricily, water, sewer, gas. heat, ventilation, telephone or air
conditioning caused by firc, accidents, strikes, breakdowns, necessary maintenance. allerations,

repairs, acts of God or any-other causcs; and the foregoing shalt not constitute {C¢rmination of

this T.ease or an actual or constructive eviction and shall not entitle Tenants to fcrminate this
Lease or 10 an abatement of rent payablc hereunder, Notwithstanding the foregoing, the utilities
for the space in unit 104 shall be furnished by the Landlord and included in the rent.

ARTICLE XIl TENANTS' TAXES

12:1"  Tenants shall pay before delinquency any. business,. rent or other taxcs that arc
now or hereafter levied, assessed or imposed upon Tenants' use ot occupancy of the Premises,

(2]
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the conduct of Tenants® business at-the Premiscs, or Tenants’ equipment, fixtures, famishings,
INVENLOTY Or personal property. If auy-such taxes are cnacted, changed or altercd so that any of
such taxes are levied against Landlord, or the mode of collection of such taxes iy changed so that
TLandlord is responsible for the collection or payment .of such taxcs; then Tenants ‘shall pay as
additional rent due hereunder the amount of any and all such taxes. _

ARTICLE XUIII COMPLIANCE WITH LAWS

13.1  ‘l'cnants shall. compiy with all. present and future laws, rulcs, regulations. orders,
directions and requirements of “all governmental departments, baodies, bureaus, sgencies and
officers, and with all rules, dircctions, requircments and recommendations of fire departments,
the Jocal board of {ire underwriters and other five insurance rating organizations for the area in
which the. Shopping Cenler is situated, pertaining to the Premises or the use and octupancy
thereof, including the making of such allernations, modifications and UTprovements as may be so
required. In the cvent V'enants shall taif or neglect to comply with any of the aforcsaid laws, rules,
rcgutations, orders. directions, requirements or recommendations, Tandlord or its agents may
enter the Premises and take all such action and do-all such work in or to the Premises as may he

. secessary i order (o comply with such laws, rules, regulations, orders, directions. requircments .

or recommendations, and Tenants shall reimbuse Landlord promptly upon demand for the

expense incurred by Landlord in taking such action and performing such work. Tenants shall not

.do or suffer to, be done, or keep or suffer to be kept, anything in, upon or about the Premiscs -

which will contravene T.andiond’s policies insuring against loss or damage by fire or other
hazards, including but nat limited 1o public liability, or which will prevent Landiord from
procuring such policies in companies reasonably acceptable to Landlord: and if anything done.
omitted 10 be done or sullered to be done by Tenants, or kept or suffered by Tenants to be kept
in; upon or about the. Preniiscs shall cause the cost of fire or other insurance onthe Prémises. in
compauics reasonably acceptable to Landlord, to be increased, T'enants will pay the amount of
such increase promptly ‘upon .andlord’s demand. '

ARTICLE XIV NUISANCES -

t4.1 Tenants shall rot permit any objectionable noisc, offensive odors and sounds to be
cmitted from the Premiscs, nor do or permit anything tending to create a nuisance. '

ARTICLE XV REMODELING AND ALTERATIONS

(5.1 Tenants accep( the Premises in its “AS 18" condition. "T'enants will make the
necessary alterations in order to connect units 104 and 105. The Landlord is under no obligation
to make any structural or-other alterations, decorations, additions, improvenients, renovations or
other changes (collectively “Altcrations™) in or (o the Premises.

15.2  Tenants shall not alter or in any way change the exterior of the Premises. Tenunts
may. at its expense, make such non-structural alterations and improyvements to the interior of the

6
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~visible 1o store customers are neat, clean and atwactive in appearance.

Premiscs and install interior partitions .as may be required for the conduct of its business;
provided, however, that the written approval-of Landlord is first obtained, the improvements and
allerations are done iv a woikmanlike manner and the work -is donc in conformance with all

building codes and regulations and ‘is in no way harmlu) (o the structure -of the Premjses: and

provided. further that, if Landlord so requests in writing at lcast thicty (30) days prior to the
' expiration of the Term of this Iease- or any renew.

al or extension thereof, Tenants shall, at jts
expense and immediately prior to such expiration. restore the Premises, including without

limitation walls, ceilings and tloors, to their condition immediately- prior to the making by
Tenamis of such improvements and alterations, and otherwise restore the Premises to its original
condition as received, rcasonable wear and tear excepted, ‘

15.3  Any trade or lighting fixtures and/or equipiment placed in‘or upon the Premises by
Tenants shall remain Tenants” property, with the right to. remove the same at any the; provided,
however, that Tenants is not in default under any provisions of this'licase and that Tenants shall
repair any damage to the, Premises oceasioned by such removal. Tenants agrees to install all

show cascs and sales fixturcs in the sales space of the Premises so that all fixtures and e uipment
: P ‘ quip

154 Landlord shall, at its option, have the right 1o .remaodel or alter the exterior. of the
Property, including the- store front of the Premiscs and Tenants grants I‘andlord permission to
temporarily remove: Tenants® sigos aod perform any other action which Landlord deems
appropriate for such remodcling or alterations; with notice to “F'enant, '

ARTICLE XVI MECHANICS LIENS

16.1  Tenants covenants.not 1o suller or permil any mechanics’ or materialmen’s liens
(ot apetition to establish such licn) or other similar liens 10 be filed against the Premises. the fee
estate or any leasehiold interest in this Shopping Center or any part thereof by reason of work,
labor, scrvices or maicrials supplied or claimed o have been supplied to Tenants or anyone
holding the Premises or any part thereof through or under Tenamts. 11" any such lien shall at any
time be filed, Tenants shall: within thitty (30) days after rocciving notice of the filing thereof,
cause the same to he discharged of record by payment, deposit, bond. order of a court of
competent jurisdiction or otherwisc. ‘I'enants shall also defend on Landlord’s behall and au
Tenants™ sole cost and expense any action, suit or procceding for the enforcement of any such
lien, and ‘I'cnants shall pay as additional rent any damages and satisfy and discliarge” any
judgment entered thereon and indemnify and save Landlord ha@]ess from any fees. costs,

expenses. claims or damages resulting thérelron,

ARTICLE XVII ROQF AND WALLS

N J7.1 Laudlord shall have the exclusive right to use all or any part of the rool and side
walls of the Premises and the -Building for w1y purpose, 1o erect additional stores or other
structures over or adjacent to all or any part of the Premises or the Building, and to erect and
maintain in conneclion with the construction thercof temporary scaffolds and other uids 1o
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construction on the exterior of the Premises or the Building; provided, however, that access to

the interior of the Premises shall not be denied and that there shall be 510 encroachment upon the
interior of the Premiscs. :
_ :

i

ARTICLE XVHTI INDEMNITY

18.1  Landlord, its cmployces and agents shall got be liable 1o Tenuats. its employees.
agents, invitees or any other person or cntity claiming through ‘I'cranits for any damage (including
indircct and consequential damage), injury. loss or claim ( including claims for the interruption of
or loss to business) based on or arising out of any cause ‘whatéoever (except as otherwise
provided in this Section). meluding without Jimitation the following: (a) repair to any portion of
the Premises, (b) interruplion in the use of the Premises or-any equipment therein; (¢) any
accident or damage resulting from any use or operation (by Landlord, Tenaots or any other
person or entity) of elevators or heating, cooling, clectrical, sewerage or plumbing cquipment or
apparatus; (d) termination of (his Lease by reason of damage to the Premiscs, the Building or the
Shopping Center: (¢) fire, robbery, theft, vandalism, mysterious ‘disappearance or any other
casualty; (f) actions of" any other person.or entity: (g) failure or.inabitity of Landlord to furnish
any. utility or service specitied in this Lease; and (h) leakage in any part of the Premises. the
Building, or from water. rain. ice of snow that may leuk into, or fow from, any part of the
Premises, the Building, or from drains, pipes or plumbing fixturcs in the Peemises. Landlord shall
not be liable in damages. nor shall this T.ease he affected, for conditions arising or resulting from
the construction of contiguous premises, which may affect the Building of" which the Premises
arc-a part. Landlord assumes no lability or responsibility whatsoever with respect 1o the conduet
and operation of the business 10 be conducted in the Premijses. If any employee of Landlord
receives any package or article delivered for Tenants, then such employee shall be acting us
Tenants” agent Tor such purpose and not as Landlord’s agent. For purposcs of this Article X V1IL.
the term “Shopping Center™ shall be deemed (o include the Land. Notwithstanding the forcgoing
provisions of this Section. Landlord shall not be relcased from liability to. Tenans for any
physical injury or any natural person caused solely by Landlord™s r its emplovees’ or agents’
gross negligenee or willful misconduct except 10 the extent covered By Article XIX of this Lease

I18.2  Tenants shall indemnify and hold Landlord, its cmployces and agents harmless
from and against all costs. damages. claims. demands. Habi ities, fines, suits, actions,
proceedings, orders. decress, judgrients, expenses and damages of any kind and nature
(including withoul limitation attorncys® fees and the costs of invcsti}garion and setflement of any
ctaims) asserted by-or on-behalf of any person., catity or governmental authoritly agaist Landlord,
directly orindirectly, based on or arising out of (a) Tcnants’ use and occupancy ¢f the Premises
or the business conducted by Tenants therein, (b) any act or omission of Tcnants or any
employee. agent, or invitee of Tenants in or on the Premises, the Building, and (c) any accident,
injury or damage whatsoever o any person. or'the property of any person., ocewrning in or on the
Premiscs, the Building undess the samnc ivas caused by the sole.gross negligence or willful
misconduct of Landlord, its employeces or agents, ' '

18.3  Tcnants and all thase claiming by, throueh or under Tenants shall store their
property i and shall occupy and use the . Premises and any improvements therein and

8
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- business imterruption arising

‘ othcrwise, in any buildings or improvements in the Pr

appurtenances thereto and ali other portions of the Property solely at their own risk, and Tenants
and all those claiming by, through or under Tenants hereby release Landlord, to the full extent
peemited by faw, from all claims of every kind. jucluding loss of life, personal-or bodily injury,
damage to merchandise, cquipment, fixturcs or other property; or damage to business or lor

.- directly or indirectly; out of or from or on account. of such
Occupancy and usc or resulting from any present or future condition or-state of repair thereof,

. 184 landiord ‘shalf rol be respousible or liable at any time to Tenants, or to those
claiming by, through or under ‘Tenants, for any:loss of i le, bodily or personal injury. or damage
L property or business or for business interruption that may be eccadioned by or through the acts,

omissions or negligence of any other persons or any other Tenantss or occupants of any portion
of the Shopping Center. -

18.5  Fandiord shall not be tespousible or liable at any time for any defects, latent or

opernty ot any of the equipment, machinery.

utilities, appliances or apparatus therein, hor shafl Landlord be responsible or liable at any time
for loss of life or injury or damage to any person or 1o any property or business of 1enants. or

those claiming by, through or under Tenants, caused by or resulting from the bursting, breaking,‘

exploding. leaking, running, seeping, overflowing or backing up of watcr. stcam. gas, sewagce,
Snow or tce in any pan of (he Premises; the Building or caused by or resulting from acts of God
or the clements. or resulting from any delect or negligence by Gird parties in the occupuncy.
comstraction, operation or use of any buildings or improvemeats in the Property, including Uie
Premises. - ' : '

18.6  Tenamis shall give prompt notice o Landlord in case of firc or other casualty or

“accidents in the Premises or in the Building of any defects thercin or in any of its fixtures.
machinery or cquipment.

ARTICLE XIX INSURANCE

19.1  Laodlord agrees that it wil) keep the Property insurcd against loss duc to fire and
uther property nisks incladed in standard a)] osk coverage insurance policies, and covering loss of
income from such property risk, or in licu thereol, insure the Propenty against loss or damage as a
self insurer. :

192 Throughout the Lease Temi, Tenants shali insurc the contents of the Premises,
including, without limitation, altcrations, decorations, fumishings. fixtures and equipment used
or installed in the Premises by or on behalf of Tenants, and the other personal property of
Tenants in the Premises, against loss due to fire and other property risks included in standard alt
risk coverage insurance policies. in an amount equal to the replacement cost thereof and covering
toss of income from such property risk. All insurance carried by Tenants hereunder shall- be
primary and not contributing with any insurance carried by.Landlord,

: AN

19.3  Landlord and ‘I'cnants agree thal all insurance pulicies required 1o be canied
pursuant to Section 19.1 hereof shall either permit or contain an express waiver of any right of
recovery (by subrogation or otherwise) by the insurance company against Tenants. and that all
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)

‘ . '
insurance policies required to be carried pursuant 1o Section 19.2 shall either PETIL Or contain an
Cxpress waiver of any right ol recovery (by subrogation or otherwise) by the insurance company
- against Landlord, its managing agent and uny motigagee of Landlord. Fach party-hereby waives
any and every right'or cayse of action for any. and all loss ol .or démage la, any of its property
(whether or not such loss or damage is cauyed by the. fault or negligence of the other party or
anyone for whom said other party may be responsible), which loss or damage is covered by valid
. and collectible fire, extended coverage. “All Risk™ or similar policies. maintained by such party
or required (0 be maintained by such parly under this Leasc, to the extent that such lass or
damagc is recovered undcer said insurance policies or would have been recovered if the insurance
policies required hereunder had. been maintained as required pursuant 1o this Lease. Written
notice of the terms of said ‘murual waivers shall be given to each insurance carricr and said
"insurance policies shall be properly endorsed, if necessary, 10 prevent. the invalidation of vaid

msurance coverage by reason of said waivers, '

194 Throughout the Lease Term, Tenants shall obtain and maintain commercial

general liability insurance on Wy occurrenée basis protecting against.any liahility vccasioned by
any occurrence on or about the Premises and containing contractual liability coverage and

business interruption coverage, Such insurance shall he initially tn minimum amounts of One

‘Million Dollars ($1,000,000) per occurrence and Onc “Million Dollars ($1.000.000) general
aggregate and shatl be for a minimum tem of one (1) year, '

ARTICLE XX TRASH

. 20,1 ‘Penants, ai its s6le cost and expense, shall keep the Premises clean. both inside
and outside, and will cemoye all refuse from the Prenises and from’adjacent arcas, all at its own
- expense. Tenants will not burn any trash or garbage ol"any kind id the Premises. the Building.

nor permit refuse. rubbish or garbage to accumulate o fire hazard . 1o exist about the Premises.
the Building or the Shopping Center. No trash shail be stored outsidt Tenants' Premises, _
ARTICLE XXI SIGNS '

21.1  Tenamts may placc a sign which refers 1o ity trade name on the exterior of the
Premiscs where designated by Landlowd provided Landlord gives its writicn approval prior (o
wstatlation. This sign shall comply with Landlord’s specifications for size, color, style and
materials. No other signs. shall be permitied to be exposed to the exterior of the Premises, Siuns

and window displuys shull not revolve, move. blink or flash. Sign, shall conform 1o al) zoning

regolations. and be properly maintained ag Tenants™ expense.
ARTICLE XX SUBORDINATION

23.1  ‘This Lease is subject and subordinate at all times 1o all ground ot underlying
Icases, all mortpages and/or deeds of trust, al covenants. restrictions, casements, and
encumbrances which may now or hereafier affect such leayes or the real property of which the
Premises form a part_\:uid all fiture renewals, modifications, consolidations. replucements and

extensions thereof, This clause shall be sclf-operative and no further i nstrument of subordination
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shall be required by any morteagee or trustee. In confirmation of such subordination, Tenants
shall prowmptly execute and deliver without charge any certificate or document that Landlord may
request in a form which recognizes this ease aud is otherwise reasonably acceptable to Tenants
within ten (10) days following Landlord’s written request. Tepants hereby constitules and
appoints T.andlord as Tenants” attorney-in-fact to execute any such certificate or cenificates for
and on behalf of Tenants. Provided, however, that notwithstanding the foregoing.. the party
secured by any such deed of'trust shall have the right to recognive (his I ease. and in the event of

any loreclosure sale under such deed of trust. this Lease shall continue in full force and effect at

the option of the party sceured by such deed of trust oc the purchaser under any such foreclosure
sale. in which cvent: I'cnants shall attorn to such party secured by such deed of trust or purchaser
as Landlord under this T.ease. Upon such attornment such party sceured by such deed of trust or
purchascr shall not be (a) bound by any payment of rent or additional rent more than ane )
. month in advance, (b) bound by any amendment of this [.ease made without the consent of the
-holder of the deed ol trust.existing as of the date of such amendment, (¢} liable for damages for
any breach, act or omission of uny prior fandlord. or (d) subject to any oftsers or defenses which
Tenarits might have against any prior landlord; provided, however, that after succcceding to
Landlord’s interest, such party secured by such deed of trust or ‘purchascr shall perform, in
accordance with the terms of this Loase, all obligations of T.andlérd arising aller the date of

acquisition of title to the Shopping Center. ‘Fonants covenants and agrees that it will, at the

writien request of the party secured by any such deed of trust; exceeite, acknowledge and deliver

any instrumeot that has for its purpose and effect the subordination of said deed of trust (0 the
lien of this Teuse. -

232 At the option of any landlord under any ground or underlying lease to which this

Lease is now or inay hereafter become subjcct or subordinate. Tenants agrees that neither the
cancellation oor teguination of such ground or underlying leasc shall, by opcration of law or
otherwise. result in cancellation or termination of this Lease or the obligations of Tenanis
hereunder, and Tenants covenants and agrees to atom to such Landlord or 1o any successor o
Landlord’s. interest in such ground or underlying lease subject to the attornment provisions set
* forth in Section 23:1 above. In that cvent, this [ease shall continue as a direct jease between
Tenants herein and such llandlovrd or its successor. ' '

ARTICLE XXIV DESTRUCTION

24.1  If the Premises, the Building shall be partially damaged by fire or other casualty
insured under Lundlord’s insurance policies, then, upon Landlord's reccipt of the insurance
procceds, Landlond shall, - cxcept as otherwise provided herein, repair and restore the same
(exclusive of Teuants' trade fixtures, decorations, signs and comments) substantially in the
condition immediately prior to such damage or destruction; such repair or restoration shall be

Tionted, bowever, to the extent of the insurance procceds received by Landlord. If by reason of
* such “oceurrence: (2) the Premises are rendered wholly un1‘crqant'§abicz (b) thc Premises are
damaged in wholc or in part as a result of u sk which is not covered by Landlord’s insurance
policics: {c) the Premises are damaged in whote or i part during the last two (2) vears of the
term or of any renewal term hereoft (d) the Building is or are damaged (whether or pot the
Premiscs arc damaged) to an cxtent of fifty percent (50%) or more of the then replacement value
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thereof; or (e) any or all of said building arc damaged (whether or not (he Premises are damaged)
fo such an cxtent that the property cannot, in the sole Judgment of Landlord, be operated as an
imegral unit, then, or in any of such events., Tandlord may elect either to repair the damage as
aforesaid or 1w cancel this Lease by writien notice of canccllation given W Tenants within one
hundred twenty (¥20) days after the date of such occurrence, and theteupon this Lease shall ccase
and terminate with the same force and effect as though the date set forth in Landlord’s notice was

the date herein fixed [or the expiration of the Term hereof. and Tenants ghall vacate and -

surrehder the Premises (o Landlord. Upon the temination of this 1.case as aforesaid, Tenanws’

lability for the rents: reserved herennder shall cease as of the etfective date of termination of this

Lcase, subject, however, 1o the provisions for the prior abatement of rent hereinaller set forth.
Unless this Lease is rerminated by Landlord as aforesaid, this Lease ‘shall remain in full forec and
clleet, and the parties waive the provisions of any. law to the contriry, and Tenants shal} repair,
Testore or replace Tenamts® (rade Dixwures, decorations: signs and comtents in the Premises in a
manncr and 1o at fcast a condition cqual 1o that existing prior to their damage or destruction. and
the proceeds-of all insurance carricd by Tenants on said property shall be held in trust by Tenants
for the purposes of such repair, restoration or replacement. If by reason of such {fre or other
casualty the Premiscs are rendered wholly unTenuntsable, the Fixed Minimum Rent shall be fulty
abated. or if only partially damaged, the Fixed Minimum Rent shall be: abated proportionately as
to that portion of the:Premises rendered unTenantsable, in cither event (unless T.andlord shall
elect to terminate this. Lease ag aforesaid) unti) fifleen (15) days afier notice by andlord 1o
Tenants that the Premises have been substantially repaired apd restored or until Tenants™ business
operations are restored in the entive Premises, whichever shall occur sooncr. Tenants shall
continue the operation of Tenants® business in the Premises or any-part thereof not so damaged
during any such period o the extent teasonably practicable from the standpoint ol prudent
business management and. cxcept for such abatemient of the [Iixed Minimum Rent as
hercinabove set forth, nothing herein contained shall be construed to abate Tenants' obligations
for the payment of the Fixed Minimum Rent, Percentage Rent or any other additional rent and
charges reserved hereunder, except that the computation of such Percentage Rent shall be based
upon the revised Fixed Minimum Rent as the same may be. abated. If such damage or other
casualty shall be caused by the negligence of Tenants or of Tenants®  subTenantss.
concessionaires, licensces, contractors or mvitees or their respective agents or emplovees, there
shall be no abatement of rent, Except for the abatement of the Fixcd’ Minimum Rent hercinabove
set forth, Tenants shall not be entitled to and hereby waives al] claims against Landlord for any
compensation or damage for loss of use of the whole or any part of the Premiscs and/or the
- Common Arxeas and/or for any inconvenicnce or annoyance occasioned by any such damage,
destruction, repair or restoration. The Pprovisions of any statute, rute, regulation, ordinance, arder
or other law which may be in cllect at (he ime of the occurrence of any such damage or
destruction, under which a lease is aulomatically terminated or a Tenants is'given the right to
terminale a fease upon the occurrence of any such damage or desiruction, are hereby expressly
waived by Tenants, ‘

ARTICLE XXV CONDEMNATION

251 Total: If the entire Premises or such part thercof ay will render the remainder
unTenantsable shall be acquired or taken by entinent domain for any public or quasi-public usc

l’)
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OF purpose or by private purchase in lieu thereof, then this J.ease and the Term hereof shall
antomatically ccase and t¢rminate as of'the date of title vesting in such public authority.

25.2  Partial: If any part of the Premises shall be taken by eminent domain and such

partial aking shall render that portion nat so taken unsuitable fgr the purposes for which the -

Premises were leased, then Landlord and Tenants shall each have the nght to terminate this ecasc
by written: notice given o the other within sixty (60) days after noticc of such taking. If any part
of the Premiscs-shall be so taken and this T.case shall not be temminated as aforcsaid. then this
Lease and all of the terms and provisions hercof shail continue in [ull force and effect, except
that the Fixed Minimum Rent-shall be reduced in the same proportion that the Noor area of the
‘Premises taken (including basement and mezzanine space, if any) bears to the original floor arca
demised, and Landlord shall. upon receipt of the award in condemnation, make all necessary
repaiss or aftcrations (exclusive of Tenants trade f{ixtures, decorations. signs and contents) o
restore the portion of the Promiscs remaining to as-near its former condition as the circumstances
will permiit, and 1o the Building to the extent nceessary Lo constitute the portion of the Building
not so taken a complete architectural unit; provided, however.. that Landlord,

amoutits received by Landlord as damages for the taking of such part of the Premises and of the

Building, and ‘I'cnants, at ‘Tcnants’ expense, shall make all necessary repairs and alterations 16

Tenants” trade fixtures. decorations, signs and contents.

. 253 As used herein, the amount received by Landlord shall mcan that portion of the
award in condemnation tweceived by Landlord from the condemning authority which is free and

clear of all prior claims or collcetions by the holders of mortgages or deeds of trust or other Heng
and encumbranccs. ) .

254 T more than twenty percent (20%) of the Noor area pf the Building shall be taken |

as aforesaid. Landtord shall have the right. by written notice given to ‘I'cnants, to terminate thiy
Lease, such termination to be effective as of the date of title vesting'in such authority.

- 255 ifthis Leascis terminated as provided in this Article XX V. al rent shall be paid
by Tenants up to the datc that titic vests.in such public authority, and Landlord shall makc an
cquitable refund of any rent paid by Tenants in advance and not yel eamed.

256  Award: Al dumages or componsation awarded or paid for any such taking
whether for the whole or a part of the Premises or any part of the I.and, buildings and
improvenients constituting the Property, shal bejong to and be the; property of Landlord without
any participation by Tenants, whether sucl damages or cympensation shall be awarded or paid
for diminution in value of the fee or any interest of Landlotd in any ground or underlying lease
covering the Property or in the leaschold estate created hereby, and ‘I'cnants hereby cxpressly
waives and relinquishe$ all claims to such award. or compensation or any part thereof and of the
right to participatc in-aity such condemnation proceedings against thc owners of any interest in
the Property. Tenants shall not makc. any claim against Landlord or the authority for any portion
of such award, damages or compensation. Tcnants may, il allowed by statute. seek such awards
or damages for moving expenscs, loss of profits and fixtures and gther cyuipment instatled by it
which do not. under the terms of this Lease, become the property of T.andlord at the termination

13
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hereof. Such awards or damages must be made by a condemnation: court or other authority and
must be separate and distinet from any award (o Landlord for the Land and Shopping Center and
shall not diminish or otherwise adverscly affect: Landlond’s awand. Each party
and deliver 1o the other all instruments that may

( be required to effectuate the ‘provisions of {his
Section of the Lease. .

ARTICLE XX VI BANKRUPTCY !

26.1  The tollawing shall he Events of Rankruptcy ‘under this Lease: (a) Tcnants, a
guarantor or a gencral partnet of Tenants ("“Generat Panner”) bécnniing insolvent; as that term is
“defined in Tithe 11 of the United States Code (the “Bankruptcy Code™); or under the insolvency

faws ol any state (the “Insalvency Laws™); (b) appointmen( of a Teceiver or custodian for any
property of ‘I'enants, 'a guarantor or a General Partner, or the mstitution of a foreclosure or
atlachment action upon any property of I'cnants, a guarantor or a General Partner; (c) filing of a
voluntary petition By Tenants, a guarantor or a General Partner
Bankruptcy Code or Insolvency Laws; (d) filing of an’ invo'luntarY- petition. against Tenants. a
Suaranior or a-General Partner as the subject debtor under the Buarntkruptey Code or Insoivency
Laws, which cither (i) is not dismissed within -$ixty (60) days- of filing. or (ii) results in the
issuance .of an order for relicf against the debtor: or (¢) Tenants, 4 guarantor or a General Partner
making or consenting to an assignment for the benefit of creditors orja composition of creditors.

under the provisions .of the

ARTICLE XXVII DEFAULT

make any payment of the Fixed Minimum Reut, Percentage Rent, additional rent or any other
sum within ten (10) days of written notice from Landlord of Terants' fuilure 1o make such
Payment on such payment’s due date; (b) Tenants’ failure to take possession of the Premiscs
within thirty (30) caléndar days aller delivery “thereof to- Tenants: (¢) Tenants® failure 1o
- continuously operate its- business: in the Premiscs as required by the terms of this Lease: (d
Tenauts® violation or failure to perform-or observe any other covenant or condition of this Lease
for a perdod of thirty (30) days following Landlord’s written notice thercof to ‘I'cnants; (c)
Tenants™ abandonment or vacation of the Premuises: (1) an Fvent of Bankruptey ay specified in
Section 26.1 with respect (o Teoants, any General Partner or any guarantor: or (g) Tcnants’
dissolution vr liquidation. '

272 If there shall be an Event of Default, including an Event of Default prior (o the
Leasc Commencement Date, then I.andlord shall have the right, at its sole option, to terminate
this Lease. In addition, with or without tecninating this Lease, Landlord may reenter the
Premiscs, crminate Tenants’ right of possession and take possession of the Premises. The
provisions of this ‘Scction shalf opcrate as a notice 0. quit, auy other notice (o quil or of
Tandlord’s intention .to ‘reenter the Premises being hereby expressly waived. 17 necessary.
-Landlard may proceed. to recaver possession of the Premiscs underiand by virtue of the laws of
the jurisdiction in which the Property is located, or by such other proceedings, including reentry
and possession, as may be applicable. If Lapdlord cleets to terminate this Lcase andior elects to

14
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leminate Tenantss right of possession, then' everything contained in this Lcase to be done and
pestormed by Landlord shall cease, without prejudice. however:, to-Landlord’s right to recover
from Tenants all reat and other sums duc hercunder through the Leage Fxpiration Dale ay defined

in Section 2.1. No such reentry or-tking possession of the Premiscs by Landlord shal] be -

construed as an ‘clection on its part o terminate this Lease unless a written notice of such
intention be given to Tenants,

27.3  Landlocd’s rights and. emedies set forth ip (his Lease are cumulative and in
addition to Landlord"s other rights and remedics at law or in equity, including those availablc as
aresult of any anticipated hreach of this {ease. 1. I’s exc
shall not prevent the concurrent or subscquent exercise of any. other right or remedy. T.andlord's
delay or failure to exercise or enforce any “of Landlord’s Hghts or remedics or Tcnants®
obligations shall not constjtute » waiver ol any such rights, remedies or obligations.

monthly installments of rent or other charges herein stipulated shall be deemed to be a payment
in full of the stipulated rent nor shall any cndarsement or statement on any check or any leter
accompanying any check or pavment as rent be deemed an accord and satisfaction, and Landlord
may accept such cheek or payment without prejudics (o Landlord®s right 1o recover the balance
of such rent or pursuc any other remedy in this Lease provided. Landlord shall have the dght 1o
apply Tenants’ payments to any balance or arrearage T'ctiants has outstanding. Landlord’s reentry
and acceptance of keys shall not be considered an acceptance of a surrender of this Lease.

274 No payment: by Tenants or receipt by Landlord of a lesser amount (han (he

ARTICLE XXVIiI WAIVER OF JURY TRIAL

28.1 LANDLORD, 'TENANTS, AND ALL (jUAR/\I\'-'l'(.)KS AND  GENERAL
PARINERS OF TENANTS AGREE TO AND THEY HEREBY DO WAIVE TRIALBY JURY
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM BROUGHT BY ANY OF THE

PARTIES . HERETO AGAINST THE OTIERS ON ANY MATTERS WITATSORVER

ARISING OUT' OF OR IN ANY WAY CONNECTED WITIl TIIS LEASE. TIIE
RELATIONSHIP OF LANDLORD AND TENANTS, TENANTS' USE OR OCCUPANCY OF
SAID. PREMISES AND/OR ANY CLAIM OF INJURY OR DAMAGL. AND ANY
STATUTORY REMLDY. -

28.2  Tenants consents to service of process and any pleading refating 10. any such
action at the Premiscs; provided, however; that nothing herein shall be construed as requiring
such scrvieg at the Premises., Landlord, Tenants, all Suarantors and all General Partners. of
Tenants waive any objection 1o the venue of uny action filed in any count situated in the

 jurisdiction in which the Shopping. Center is located and waive any right under the doctrine of
forum non conveniens or otherwise, (o transfer any such action filed in any such court to any
other court.

i

ARTICLE XXIX L.LEGAT. FFES
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29.1 1, as a result of any breach or default in (he performance of any of the provisions
of this Lease (whether or not such default is later cureg), Landlord uses the services of an
attorney in order to secure compliance with such provisions or recoyer dainages, or to terminate
this Lease or.cviet Tenants; or if Landlord is required to defend’itself or the terms of this 1 .ease
and Landlord uses the services of an attorney, then Tenants shall reimburse Landlord, if
prevailing, upon demand for any and all attomeys’ fees and expenses so incurred by such
prevailing party with such amounts being additional rent in the event Landlord iy the prevailing

party. In the event of default. by Landlord, then T'enants shall have ‘the same rights as deseribed
above lor Landlord. -

ARTICLE XXXI ACCESS TO PREMISES -

31.)  Landlord, its. employees and representatives shall have the right at any time during
the Lease Term, upon reasonable hotice except in an emergency, to enter into and upon any and
all parts of the Premises during business hours (or, in an emergeney, .at any hour) t0 (a) view,
inspeet, secure and cleun the Premises, (b) make Tepairs’ (0 the Pfemises, the Building or the
Property, or introduce, replace, repair, alter or make new or change existing connections from
any fixture, pipes, wires, ducts, conduits, or other construction therein, (c) remove, without being
held responsible therefore, placards, signs, letering, window or door coverings and the like not
expressly consented to or (d) show the Premises to. prospective Tenants, purchasers or lenders:
and Tenunty shall not be entitled 10 any abatement ‘or reduction of rent by reason thereof, nor
shalf such be decmed to be an actual or constructive eviction. Landlord shall have the right 10 use
a portion of the Premises. for all necessary pipes and wires heading to and ‘from 1he portions of
the Building not hereby leased, which will not unreasonably interfere with Terants® use of the
‘Premises, Landlord may, within-onc hundred and twenty (120) days preceding the cxpiration of
the Lease Term, enter the Premises (o place and maintain notices for letting, free from hindrance
or control of Tenamts. If T'enants shal) vacate the Premises during the last month of the I.case
Term. Landlord shall have the unrestricted right to enter the Premises after Tepants® moving to

commence preparations for the succeeding Tenants or for any other purpase whatever, without ;

- alfecting Tenants® obligation to pay rent for the full Tease Term,

ARTICLE XXXl E’XCAVAT ION

32.1 If any excavation shall be made upon land adjacent to the Premiscs, Tenants shall
permil the party authotieed 10 cause such excavation (o be made to enter upon the Premises for
~ the purposc of doing such work as such party may deemed necessary 1o preserve the wall of the
building of which the Premises form a part from dumage and to support the same by proper
foundations and shoring. and Tenants hercby ‘waives all ¢laimg for:inconvenience, disturbance,
loss of business or other damages against .andlord therefore and without in any manner affecting

Tenants” obligations under. this Lease, nor shall the same constitute any ground for an abatemem -

of any rent hercunder. (

16
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ARTICLE XXXl QUIET ENJOYMENT

33.1  If Tenants pays all-the rent herein reserved and performs and observes all of the
other terms, covenants and conditions of this Tease on Tenants’ part to be performed and
observed hereunder, Tenants shall, during the Term

, peaccably and quietly have, hold and enjoy
the Premises without molestation or hindrance by Landlord or any party claiming through or
under Landlord, subject to the provisions of this lLease.

ARTICLE XXXIV SURRENDER OF PRF,N'}lSES

34.1  Upon the- expiration or sooner termination-of the Tcrm of this Leasc, I'chants
agrees to quit and surrendoer the Premises, broomeclean, in good condition and repair, reasonable
wenr und tear and casualty excepted, together with all keys and combinations to Jocks. safes aud
vaults and all impravements, alterations, udditions, fixturcs and cquipment at any time made or
installed in, upon or to, the interior ot exterior of the Premises.-except Personal Property and other
unatiached movable trade fixtures put in a1 Tenants’ expense, all of which shall thereupon
become the property of Landlord. withiout any claim by Tenants thérefore but the surronder of
such property to Landlord shall nat be deemed to be a payment of rent or in lieu of any reni
reserved hereunder. Before surrendering -the Premises, Tenants shall temove all of Tenants’
Personal Property and unattached-movable wade fixtires and. at Landlord's option, Tenants shall
-also remove any improvements, alterations, additions, fixwures. equipment and decorations al any
time madc or installed by-Tenants ™m, upen ot to the interior or exterior of the Premises. 11
Tenants shall fail to remove any of I'enants’ Personal Property and wrade fixtures, such property
shall, at the option of Landlord, be deemed abandoned and become the exclhusive property. of
Landlord or Landlord. shall have the right to remove and store said property, at the expense of
Tenants, without further notice (o or demand upon ‘J'enants. and hald Tenants responsible for any
and all charges and expenses incurred by: Landlord therefore. If the Premises is not surrendered as
and when aforesaid, Tenants shall indemnify Landlord against all loss or liability resulting from
the delay by Tenants in so surtendering same, including. without limitation any claims made hy
any. succeeding occupant founded on such delgy. Tenants’ obligations under this Section shall
survive the expiration or sooner termination of the Term of this Lease,

ARTICLE XXXV HOLDING QVER -

35.1  This Lease shall terminatc on the lease Fxpiration Datc pursuant 10 the terms of

this Lease without the necessity of notice fiom either Landlord or Ténants.” Aay holding over by
. Tenants after the Leasc Expiration Date without Landlord's prior written consent as provided in
Scction 35.2 shall be an unlawful detziner and Tenants shall be subject to immediate eviction.
During such.hold over. all the werms-and conditians set forth in this Lcasc shall apply, except that
Tenants shall pay 1o Landlord Fixed Minitmum Rent and Pcrcemzigc Rent cqual 1o twice the
Fixed Minimum Rent and Percenlage Rent in effect during the Jast month of the Lease Term
(“Hold Over Rent™): 1n addition to paying (o Laudlord the Hold Over Ren, if Tenants fails to
surrender and vacate the Premiscs on the Lease Expiraton Date, Tenants shall indemnity and
hold Landlord harmless from and against any and all loss, liability, damages and CXpenscs
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(including without limjtation. altomeyy’ fees, the cosis of investigation- and settlement of any

claims) sustained or incurred by Landlord on account of or resulting fror such failure, including,

without limitatiqn. claims made by any succeeding Tenants of allor any part of the Premises or
the loss by Landlord of the rent from anysucceeding Tenarts of all or any part of the Premises.

352 If. within the written-consent -of Landlord, Tenants or any party claiming by,
through or under. Tenants remaing in possession of the Premises, or any part thereof, after the

Leasc Expiration Dale, Landlord shall tweeat such holding over by Tenants as the creation of a

month-to-month tenancy, subject to all the terms, covenants and conditions set forth in this Tcase
insofar as the same are applicable to 2 month-to-month tenancy, except that Tenants shall pay a
Fixed Minimum Rent and Percentage Rent cqual to' twice the Fixed Minimum Rent ‘and

- Percentage Rent in elfect during the last month of the Ledse Term. Tenants shall give to Landlord

at least thirty (30) days® prior written notice from the {irst day of the monih of any intention 1o
quit said Premiscs, and Tenants shall be entitled to.the samc thirty (30) days' prior writien notice
to quit said Premises, except in the event of nou-payment of rent in advance or of any breach of
any other covenant by Tenants, in which event Tenants shall not be entitled to any notice 1o quit,
the usual thirty (30) days* notice to quit being hereby cxpressly waived: provided, however, that

‘o the event Tenants shall hold over aller the expiration of the Lease Term, and if Landlord shall

desire to regain posscssion of the Premiscs promptly-at-the expiration of the Lease Term, (hep at
any time prior to Landlord’s acceptance of rent from Tenants as a monthly Tenants hercunder.
Landlord. at its option, 'may forthwith reenter and take possession of the Premises without
process, or by legal process in force in the jurisdiction in-which the Property is located,

ARTICLE XXXVI'NO WAIVER

36.1  The failure of Landlord to insist upon the strict performance of any provisions of
this Lease or the failure of Landlord to exercise any rights, options or remedy hereby reserved
shall not be construed as a waiver for the luture of any such provision, right, option or remedy or

as a waiver of a subsoquent breach thereof. The consent oc approval by Landlord of any act by °

Tepants requiring Landiord's consént or approval shall not be construcd 10 waive or render the

requirement of Landlord’s. consent ot approval of auy subsequent similar act by ‘t'cnants, ‘the
reccipt by Landlord of rent with knowledge of a breach of any provision of this Lease shall not be
deemed a waiver ot such breach. No provision of this L ease shall be decmed to have beén waived
unless such waiver shall be in writing signed by Landlord. No waiver. of Landlord in favor of
any other Tcnants or occupant of the Property shall constitute a waiver in favor of Tepants

herein. '

£
ARTICLE XL LIMITATION OF LIABILITY OF LANDLORD
40.1 Anything contained in this Lease to the contrary notwithstanding, 'Tenants
agrees that Tenants shall look solely to Landlord’s equity in the Property

for the collection of any judgment (or other Jjudicial process) requiring the
payment of moncy by Landlord in the event of any default or breach by

18
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‘Landlord with respect to any of the terms and provisions of this 1.ease to
-be. kept, observed and performed by Landlord, subject, however, 10 the

prior rights of any ground or underlying landlords or 4ny morngagee of all
-orany part.of the Property, and no other asscts of Landlord shail be subject

10 levy, execution or other Judicial process for the satisfaction of Tenants®
- claim. ’ '

ARTICLE XLI NOTICES

Notices (o Landiord shall be sent to Blufflon Towne Center, LLC,‘22417 Princc;as Annc Strcct;
Suite. 325, Fredericksburg, Virginia 22401, Notices W Tenants shall be sent to the Premises.

Tenants mercely clects domicile &t the Premises for the purposc of service of all notices, writs of°

summons, ot other legal documents, or process,.in any suit, action, oy proceeding which Landlord
may undertake undcr this l.casc, :

B

ARTICLE XLV MISCELLANEOUS .

45.1 - No Representations. “Fonants acknowledges that.neither T.andlord nor any broker,

- agent or employee of Landlord -has made any- representations or promises with respect to the

Premises or the Shopping: Center except as herein expressly sct forth, and no rights, privileges.
casements or licenses are being acquinsd by Tenants except as herein expressly set forth.

45.2  No Partnership. Nothing contained in this Leasc. shall be decmed or construcd to
Create a partnership or joint venture of or hetween Landlord and Tenants, or to create any other
relationship between the parties hereto other than that of landlord and Tenants. -

45.3  Authority. Landiornd and ‘Tenants covenant each for itself, that each has full right,
powcer and authority to enicr into this Lease upon the lermis and conditions herein set fouh.

454 - Foree Majcure. If Landlord is in any way delayed or prevented from performing
any ol its obligations under this Lease due to fire, act of God, governmental act or failure 10 acl.
strike, labor dispute, inubility to procure materialy or any other cause beyond Landlord's
reasonable control (whether similar or dissimilar (o the foregoing evenls), then the time [or
performance of such obligation shall be excused for the period of SUC.:h.dCIa)‘ or prevention.

455  Additional Rent. All other costs and cxpenses which Tenants assumes or agrees

to pay (0 Landiord putsuant to this Lease shall be deemed to be “‘additional rent” and, in the

cvent of nonpayment thercof, Landlord shall havc alf the nights and ‘;'rernedit_:s provided for in the

case of nonpayment of rent, including.assessment of interest and late fees. 'If such amounts or
charges are not paid at the time provided in-this  ease, they shall nevertheless, if not paid when
duc, be colicctable as additional vent with the next installment of rent. thereafier falling due
hereunder, but nothing herein contained shall be deemed to suspend or delay the payment of any
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amount of moncy or ‘charge at the time (he same becomes duc and payable hereunder, ot limjt
any other remedy of Landlord. '

45.6 No Recording. Both Landlord and Tenants agree that this Lease shall not he -

recorded in any office: Jegally ‘established for the purpose- ot giving public notice of real cstate:

1ccords and any attempt (o do 50 may be treated- by Landlord as an Event of Default under this
Lease, ‘

-45.7 Goveming Taw. This Lease Is governed under the laws of the jurisdiction in
which the Property is located. : A S

45.8 Captions. Section headings are used for convenicnce and shall not be considered
when construing this Lease. : ,

459  Severability. 1f any term or provision of this Lease or the application thereo! w
‘Lease, or the application .of such temm or provision'to persons or ciroumstances other than those
to which it is invalid or uncnforccahlg, shal) not be aflected thereby, and cach term and provision
of this J.ease shall be valid and be enforceable to the fullest extent permitted by law. ‘

any person or circwnstances shall to any extent be mvalid or, unenfotceable, the remainder of this

45.10 Tenants Liability. "If twn or mare individuals, corporations, parctnerships or other
“persons (or any combination of two or more thereof) shall sign this Leasc as Tenants, the liability
~ of cach such individual, corporation, partnership or othenfversons to pay the reot and perform all
other obligations hercunder shall be deemed to be joint and several. :

45.11 Time is-of the Fssence. Time is of the ¢ssence with respecl 1o each and every
provision of this Lease.. ' ' '

45.12 Entirc Apreement.  This Lease conwins the entire ‘agreement of the parties in
regard (o the Premises and this, Leasc and no representations, inducements or agrecments, oral or
othcrwise, between the parties not contained in this Leasc shall be -of any {orce or effect. This
Lease may not be amended, modified or changed in wholc or in part in any manner other than by
an agreement in writing duly signed by both parties hereto. ' ’

45.13 Benefit and Rurden. The provisions of this Lease shall be binding upon, and
small inure to the benefit of, the parties hereto and cach of their respective heirs, executors,
administrators, successors, and assigns. Landlord may frecly assign its interest hereunder.

45.15 Gender and Number, Feminine or neuter proriouns shall be substituted for those
of the masculine form, and the plural shall be substituted for (he singular number, in any place or

places herein in which the context may require such substitution; or substitutions. Landlord -

hercin for convenience hus'been referred to in the neuter form.

45.16 Survival. lcnants’ liabililies existing as of the expiration or earlier termipation of

the Lease Term shall survive such expiration or carlier termination.
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45.15 Gender a0 Number. Feminine or neuter prooouns shall be substintted for thase
of the masculinc form, and the plural shall be substituted far the singular nuaber, in any place or

places berein in which the comtext may requwe such substitution or subsutunons Laodlord
hemmforconvmmncehasbemmfeamdmmmemmfum :

45.16 Ssmm!. Tenants® ]tabxhhescmshngasofthc cxpiration or carlier mmmmon of
the Lease Term shall survive such qumnon or aerlﬁex temminatiop.

45,17 S.nbmxm_nﬂmx. Thesubnnmxonofthxsl.easeforcxamxmwxdoesnm

mnsmmeammmofmmophmfbr)me,mdthemesballmk@wmale&s&m
otherwise upti! execution and delivery bybotbLamdBmddewams

, 4518 Designation of Agent. Landlmd’s registered agent for the purpose of service of

| 81y Proccss, noLics, order or deromngd required or permitied by law.to be served wpon Landlord
and the registered agent’s office address is William M. Smoot, Esg., Smoot, Pitts Ellior & Biel,
15C Lafaymc Place, Hikon Bead, SC 23439,

IN WITNESS WHEREOF, Landiorsd and Tenants bave caused this Lease to be executed
under seai by & duly authorized officer, intending to be legally bound hereby, as of the day and
year first above written. The covenants of Tenants are joint and several obligations of each party

mgnmgasTcumtts,and,whﬁnﬂwpaxtwasxgnmgasTmnBaremsbaubetheobI:gxmons
of the fiom and of the individual membexs terecd,

TENANTS:

axﬁ;y N

Leah McCarthy

LANDLORD:

Bluffion Towne Center, LLC
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21 Office Park Road . Servi the Lowcountry f 5 P.O. Box 8047
Carolina.Bldg. Suite 104 ° weountty forover 25 years :

Hilton Head, SC 29928
russell@russelipattersonlaw.com

ol 1

Russell P. Patterson, P.A.

© PLAINTIFF'S
EXHIBIT -

March 9, 2012 / v

Beth Ann Gilleland Via E-Mail: bethanngil@aol.com
4819 Bluffton Pkwy., 2" Floor and First Class Mail

- Bluffton, SC 29910

"Re: Bluffton Towne Center, LLC v. Beth Ann Gilleland-Prince d/b/a The Law Office

of Beth Ann Gilleland, LLC and Migue! Pico d/b/a Hispanic Solutions

Dear Beth:

Please be advised that my client, Bluffton Towne Center, LLC, has contacted me
conceming the rental monies due and owing under your January 1, 2009 lease.. I have attached a
summary of the total monies due, which amount to $34,850. Despite his best efforts, my client
was only able to rent the property for four and one-half (4/2) months to Joe Wilson's cé\mpaign,

and a portion of the space that was subdivided to Downtown Deli, as reflected in said summary.

Prior to filing an action for the monies due under the lease, 1 wanted to give you an
Opportunity to try to work out a resolution of this matter. Please contact me within the next ten
(10) days and provide to me your proposal to deal with these outstanding monies.

L look forward to your response.

Sincerely,
RUSSLELL P. PATTERSON, P.A.

RPP:djt
Enclosure _
cc:. Paul Watson (w/encl.) - e-mail

F:ARusselNWatson-Paul\L-B. Gilleland 3-9-12.docx
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Beth Ann Gilleland - |ease accounting
Bluffton Towne Center - unit 104 '
27 Dr. Mellichamp Or. Bluffton, SC 29910

Lease:
Two years (1/1/2009 - 12/31/201 1)
at $21,900 per year
Credits:
Rent paid - Jan 2009

Rent | received from Joe Wilson re-election
office - 4 1/2 months @ $1200 / mo

- Rent from Downtown Deli {adjacent tenant that has
leased two offices in unit 104 at $335/mo '
Aug - dec 2011 - 5 mo

Total credits

Net amount owed

$43,800.00

$ 1,875.00

¥ 5,400.00

3 1675.00
$ 8,950.00

¥ 34,850.00.
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D e o S,

REAL ESTATE LEASE

This Lease Agreement (this "Lease") is made effective as of J anuary 1, 2009, by and
between Bluffton Towne Center, LLC ("Landlord"), and Beth Ann Gilleland-Prince, dba
The Law Office of Beth Ann Gilleland, LLC and Miguel Picco, bda Hispanic Solutions,
("Tenants"). The parties agree as follows:

PREMISES. Landlord, in consideration of the lease payments provided in this Lease,

leases to Terant Unit 104 (the "Premises") at 27 Dr. Mellichamp Dr., Bluffion, South
Carolina 29910. . ‘

TERM. The lease term will begin on January. 1, 2009 and will terminate on December
31,2011,

LEASE PAYMENTS. Tenant shall pay to Landlord monthly paymerits of $1,825.00 per
month, payable in advance on the first day of cach-month, beginning on January 1, 2009,
for a total annual ledse payment of $21,900.00. Lease payments shall be made to the
Landlord at 2217 Princess Anne St, Suite: 325, Fredericksburg, Virginia 22401, which
may be changed from time to time by the Landlord.

POSSESSION. Tenant shall be entitled to possession-on January 1, 2009, ad shall
‘yield possession to Liandlord on.the last day of the term of this Lease, unless otherwise
agreed by both parties in writing, -

USE OF PREMISES. Tenant may use the Premises only for general office use. The
Premises may be used for any other purpose only with the prior written consent of
Landlord, which shall not be unreasonably withheld, Tenant shall notify Landlord of any

* suticipated extended absence from the Premises not later than the first day of the
extended absence. ‘

PROPERTY INSURANCE. Landlord and Tenant shall each be responsible to maintain
appropriate insuran¢e for their respective interests in the Premises and property located
on the Premises. - ‘

DEFAULTS. Tenant shall be inr default of this Lease if Tenant fails to fulfill any lease
obligation or term by which Tenant is bound. Subject to any governing provisions of law
to the contrary, if Tenant fails to cure any financial obligation within 10 days (or any’
other obligation within 30 days) after written notice of such default is provided by
Landlord to Tenant, Landlord may take possession of the Premises without further notice
(to the extent permitted by law), and without prejudicing Landlord's rights to damages.

In the alternative, Landlord may elect to cure any default.and the cost of such action shall
be added to Tenant's financial obligations under this Lease. Tenant shall pay all costs,-
damages, and expenses (including reasonable attarney fees and expenses) suffered by
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Landlord by teason.of Tenant's defaults. Ajl sums of money or charges required to be
paid by Tenant under this Iease. shalt be additional rent, whether or 1ot such suras or
charges are designated as “additional rent", '

NOTICE.. Notices under this Lease shall not be deemed valid unless given or served in
writiag and forwarded by mail, postage prepaid, addressed as folfows:

LANDLORD:

Name: Bluffton Towﬁe Ceater, LLC
Address: . 2217 Princess Anae St Suite 325,
Fredericksburg, Virginia 22401

TENANT:

Name: Beth Ann Gilletand- Prince and Miguel Picco
Address: | 27Dr. Mellichamp Dr., Suite 104
i Bluffton, SC 29910 '

Such nddreé'se,s may be changed from fime to time by either party by providing notice as
set forth above, ' , ‘

ENTIRE AGREEMENT/AMENDMENT. This Lease Agreement contains the entire -
agreement of the parties. and there are 1o other promises or conditions in any other

agreement whether oraf or written. This Lease may be modified or amended in writing, if
the Writing is signed by the party obligated under the amendment. T '

WAIVER. The failure of either party to enforce any provistons of this Lease shall not be
coustrued as a waiver;or limitation of that party’s right to. subsequently enforce and
compel strict compliaice with every provision-of this Leasc,

CUMULATIVE R'iGH’:F.:S. The rights of fhe parties uynder this Lease are cumulative,
and shall not be construed as exc usive uriless otherwise Fequired by law.

GOVERNING LAW. This Lease shall be construed in accordance with the laws of the
- State of South Carolina.

Landlord, in trust, a security deposit of $0 to. be held and disbursed for Tenant damages to
the Premises (if any) as. provided by law,
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LATE PAYMENTS, Tenant shall pay a late fee equal to $50.00 for each payment that
is not paid within 10 days after its due date. .

HOLDOVER. If Tenant maintains possession of the Prerises for.any period after the
termination of this Lease ("Holdover Perjod"), Tenant shall pay to Landlotd a lease
payment for the Holdover Period equal to 15 0% of the normal payment rate set forth in
the following Renewal Terms paragraph, Such holdoyer shall constitute a month to
month extension of this Lease. -

NON-SUFFICIENT FUNDS. Tenant shall be charged $25.00 for each check that is
returned to Landlord for tack of sufficient funds.

MAINTENANCE. Landlord shall have the responsibility to maintain the Premises in
good repair at all times, except that the tenant shall be responsible for general interior
maintenance, jncluding doors, windows, HYAC fi lters, light bulbs, minor plumbing
repairs and-carpet and paintjng. Tenant aceepts premises in “as is” condition, except for
the Landlord improvements described in Exhibit A.

UTELITIES AND SERVICES. |
Tenant shall be tesponsible for all utilities and services in connection withthe Premises.

LIABILITY INSURANCE. Tenant shall maintain liability insurance in a total
aggregate sum of at least $100,000.00. Tenant shall deliver appropriate evidence to
Landlord as proof that adéguate insurance is in force. Landlord shall have the right to
require that the Landlord receive notioe of any termination of such insurance policies.

TAXES, Taxesattributable t5 the Premises or the use of the Premises shall be allocated
‘a8 follows: ' , .

REAL ESTATE TAXES. Landlord shall pay. all real estate taxes and assessments
 for the Premises. C

PERSONAL TAXES. Tenant shall pay dll personal taxes and any other charges
which may be levied against the Premises and which are attributable to Tenant's use
of the Premises, along with all sales and/or use taxes (if any) that may be due in
connection with lease payments.

DESTRUCTION QR CONDEMNATION OF PREMISES. If the Premniises are
partially destroyed ia 2 manner that prevents the conducting of Fenant's use of the
Premises in a normal manher, and if the damage is rcasonably repairable within sixty
days afler the occurrence of the destruction, and if the-cost of repair is tess than
$100,000.00, Landlord shail repair the Premises and lease payments shall abate during
the period of the repair. However, if the damage is not repairable within sixty days, or.if
 the cost of repair is.$100,000.00 or'more, or if Landlord is prevented ffom repairing the
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damage by forces beyond Landlord's control, gr if the property is condemned, this Lease
shall terminate upon twenty days' written notice of such event or condition by either

party.

ACCESS BY LANDLORD TO PREMISES, Subject to Tenant's conserit (which shall
not be unreasonably withheld), Landjord shall have the right to enter the Premises to
make inspections, provide necessary services, or show the unit to prospective buyers,
mortgagees, tenants or workers. As provided by law, in the case of an emergency,
Landlord may enter the Premises without Tenant's consent.

DANGEROUS MATERIALS.: Tenant shall not keep or have on the Premises any
atticle orthing of a-dangerous, flammable, or explosive character that might substantially
inerease the danger of fire on the Premises, or that might be considered hazardous by a
responsible insurdnce company, unless the prior written consent of Landlord is obtained
and proof of adequate insurance protection is provided by Tenant to Landlord.

 SUBORDINATION OF LEASE. This Lease is subardinate to any mortgage that now

IS

I

exists, or roay be given later by Landlord, with respect to the Premises. '

"'LANDLORD:

Bluffton Towne Center; LLC

T Ty :./

ety

.
7
7
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o sy omrn T S R IN B

EXHIBIT A
Landlord shalt make the following improvements to unit 104:
L. Reverse door oﬁ:ning .from hall way o utility room.
2. Repair and paitt sheetrock walls in-utility room.
3. Install base vabinet and sink in utility roorn,
' 146 /Page
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PLAINTIFF'S

BLUFFTON TOWNE CENTER, LLC
BETH ANN GILLELAND-PRINCE ' IS
(C.A. 12-CP-07-1530)
DAMAGES SUMMARY
10/23/12

Beth Ann Gilleland-Prince
Bluffton Towne Center - Unit 104 '
27 Dr. Mellichamp Dr., Bluffton, SC 29910

A. Rent Owed Under I ease
Three years (1/1/2009 - 12/31/2011) L
at $21,900 per year X 3 , ‘ $65,700.00

B. Less: Credits

(2) Rent paid — Jan. 2609 — Jan. 2010 24,375.00

by Defendant 13 mos. X $1,875

(b) Rent from Jog Wilson Re-election , ‘
Lease — 42 months @ $1,200/month 5,400.00

Less: Leasing Commission (384.00) '

: 5,016.00

(¢) Rent from Downtown Deli Lease
(adjacent tenant leased two.
offices in unit 104 at $335/month) N
Aug - Dec 2011 — 5 months , 1,675.00
Total Credits - | (31,066.00) .
C. Plus: Late Fees — (23 months x $50 per month) A 1,150.00

Total Damages $35,784.00

Plus: Attorney fees and costs - To be determined by Trial Court
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[G

IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
| ) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2012-CP-07-1530

BLUFFTON TOWNE CENTER, LLC,
Plamtlff

vS. AFFIDAVIT OF ATTORNEY FEES

- BETH ANN GILLELAND-PRINCE d/b/a
THE LAW OFFICE OF BETH ANN
GILLELAND, LLC,

~ Defendant.

PERSONALLY eppé‘ared before me, Russell P. Patterson, Esquire, who being duly
sworn deposes and says: |

1. ' Iam an attorney for the Plaintiff in the above matter'.'

»2. That he is a' member of the South Carolina Bar engaged in the general prectlce of
law in the Law Offices of Russell P. Patterson P. A of Hilton Head Island, South Carolma

3. - That he is and has been a member of the South Catolina Bar Association and the
Se'utn Carolina Trial Lawyers Association since November, 1982, and hés an heurly billing rate
of Two Hundred Twenty -Five and No/100 ($225.00) Dollars per hour. .

4, That Exhibit “A” to this Affidavit, which'is a listing of my ﬁrm S b1111ng in this
matter, as well as the costs incurred with all available invoices and raw billing, and reflects the
attorney’s fees actnally incurred through September 30, 2012. These fees and costs total

$2,831.00 in connection with this action.
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5. Under Dede v. Strickland, 414 S.E.2d. 134 (S.C. 1992), the Suprcme‘Court has
set forth the factors to be considered in an award of attorney’s fees in real property actions.
These factors incl‘ude the natgre, ¢xtént, and difficulty of the legal services rendered, -the time
and labor necessarily devoted to the case, the professional standing of counsel, the contingency
of compensation, the customary fees charged in the locality for similar services, and ‘the
beneficial resuit obtained. These factors, as applied in this case, are as follows: |

a. Nature, Extent and Difficulty of the Legal Services Rende.redT As stated
earlier, thlis‘is an action to enforce the terms and provisions of a long-term lease. That he has
reviewed extchsive lease documents, attempted to reachl a settlerhent with the Defendant, filed
suit, arranged for service, filed and respéﬁded to standard discovery, had the case referred and set
for trial.

b. - Time and Labor Necessarily Devoted to the Case. As statgd'aboye, this
‘case invol,véd difficult issues of both legal and factual natures. The number of hours he
expended in this mattér is reflected through the facts s’tAated earlief, as well as from thejli‘s'ting of
services performed in Exhibit “A”. Accordingly, the time and labor devoted to this case were
necessary to properly prepare and try this case. That he expects to incur additional costs and fees.
of approximately $1,462.50 to complete this matter (6.5 hours).

| | C. ‘Professional Standing of Counsel. I am a licensed vm‘ember of the Bar of
the State of South Carolina, as well as tﬁe United States Cour‘t df Appeals for the Fourth Circuit,‘
and United States District Court for the District of South Carblina. I completed law school in
1984. For approximately the last 30 years, I have been employed as an attorney on Hilton Head
Island, South Carolina. I am a member of the Beaufort County Bar Association, the American

Bar Association, the Litigation Section of the South Carolina Bar, and other professional

2
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organizations. Approximately 40% of my practice consists of litigation, including construction
cases, mechanic’s lien cases, foreclosure cases, community association lien and collection cases,
land title questions, and other business related litigation. Accordingly, I submit tﬁat [ have 4
high professional standing in general and in this area of practice. |
d. Contingency of Compensation. Compensation in this case is based on the
hourly rate of $225.00 per hour.
e. Customary Fee Charged on the Locality for Similar Services. 1| am aware
“from discussions with clients, other attorneys in the Beaufort area, and from my general
familiarity with the legal professién that the fees charged for services similar to those in this case
are, in the Beaufort areé, from $200 to $350 per hour, As .stated earlier, my hourly rate is with;n
this range in this case. Accordingly, this hourly rate is the fee cﬁstomarily'charged in this
| loéality for similar services. | l
f. " Beneficial Results Obtained. This attorney expects to obtain beneficial
results for the Plaintiff in this action by securing a,judgme'nt enforcing the terms of the lease
documents. Accordingly, it is submitted that beneficial rcsﬁlts were obtained by this firm on the
Plaiﬂtiff s behalf.
6. After due consideration of the nature, extent and difficulty of the legal services
. rendered, the time and labor necessarily devoted to the casc;,, the professional standing of 'counsel,
vthe contingency of compensation, the customary fee charged in the locality for similar services,
and the beneficial result obtained, the expense time, effort and cost to complete this portion of
-the case, I respectfully submit that an award of attorney’s fees and costs to the full extent set
forth in this Affidavit is appropriate; therefore, Plaintiff is entitled to recover $3,843.55

($2,381.05 + $1,462.50) in attorney’s fees.
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FURTHER DEPONENT SAYETH NAUGHT.

/]

Rh{ssell P. Patterson

- SWORN TO before me this
237 4day gf October, 2012

Notaryubhc fof South ( arolina

My Commission Explres [Q“i a-l?
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Russell P. Patierson, PA.

21 Office Park Road, Carolina Building, Ste. 104

P.O. Drawer 8047

Hilton Head Island, SC 29938 USA

* Ph:(843) 341-9300

495+00 +
Paul Watson 9000 +
2217 Princess Anne Street 15750 +
Suite 325. 719+95  +
Fredericksburg, VA o 180-00 +
22401 7030
55525 +
Attention: 313475+
N 249+30  +
' 2,83105 *
RE: Collection - Gilleland R B
DATE DESCRIPTION
‘ Mar-17-10 Initial telephone conference with client Qe
| m Draft memo to client i
Mar-25-10 ~ Receipt and review documents and e-mails
"~ from client; Contact Gilleland,; m
| Wy
Mar-28-10 Draft efmail to tenant; Draft letter to same
Mar-29-10 Receipt and review memo from tenants; Draft
memo to chentw
Mar-30-10 Recelpt and review memo from client ¢
' Draft memo to tenant
Mar-31-10

Receipt and review memo from client JSgip

' Totals

Total Fee & Disbursements
Trust Transferred at Billing

Balance Now Due

TAX ID Number 26-4505804

Fax:(843) 341-9301

April 2, 2010

Record on Appeal

2013-000305

File #: 0350
Inv #: 927
HOURS AMOUNT LAWYER
0.40 90.00 RPP
0.50 112.50 RPP
0.30 67.50 RPP
0.40 90.00 RPP
0.30 67.50 - RPP
0.30 67.50 RPP
2.20 $495.00
$495.00
495.00
$0.00
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Invoice #: 927 Page 2 -~ April 2, 2010

- PAYMENT DETAILS
Apr-02-10 . Payment for invoice: 927 ' ' : 495.00
Total Payments ' ' ‘ $495.00 '
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“Invoice #;

Mar-25-10

927

Apr-02-10

Page 3

TRUST STATEMENT

Disbursements

Received From: Bluffton Towne Center LLC
Retainer - Paul Watson - Collection Gilleland Rent

Paid To: Russell P. Patterson, PA. ‘ © 495.00
Payment for invoice: 927

Total Trust - © $495.00

- Trust Balance -
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Paul Watson

Russell P. Patterson, PA.
21 Office Park Road, Carolina Building, Ste. 104 .
' P.O. Drawer 8047
Hilton Head Island, SC 29938 USA

Ph:(843) 341-9300 Fax:(843) 341-9301

2217 Princess Anne Street

Suite 325
Fredericksburg, VA
22401

Attention;
RE: . Collection - Gilleland Rent
DATE DESCRIPTION . HOURS
Apr-01-10 Telephone conference with David Bachelor; . 0.40
Draft memo to Gilleland; Draft memo to same;
Contact David to pick up keys
Totals - 040
Total Fee & Disburséments
Trust Transferred at Billing
Bala_nce Now Due
TAX ID Number 26-4505804
PAYMENT DETAILS

May-04-10 | Payment for invoice: 998

Total Payments
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File #;
Inv #: .

AMOUNT

90.00

$90.00

May 4, 2010

0350
998

LAWYER

RPP

$90.00
90.00

$0.00

90.00

$90.00



'Invoice #: 9YY¥ Page 2 May 4, 2010

TRUST STATEMENT

Disbursements Receipts

Trust Balance Forward 505.00
May-04-10 Paid To: Russell P. Patterson, P.A. . 90.00
' Payment for invoice: 998
Total Trust , - $90.00 -$505.00
Trust Balance : ‘ $415.00
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Paul Watson

Russell P. Patterson, PA.
21 Office Park Road, Carolina Building, Ste. 104

P.O. Drawer 8047

Hilton Head Island, SC 29938 USA
Ph:(843) 341-9300

2217 Princess Anne Street

Suite 325

Fredericksburg, VA

22401

Attention:

4RE: Collection - Gilleland Rent

DATE

Mar-05-12

Mar-23-12

Mar-26-12

DESCRIPTION

Telephone conference with client; Receipt and

Fax:(843) 341-9301

review two (2) memos from same

Receipt and review memo from client 4§

Receipt and review memo from client

Totais

Total Fee & Disbursements
Trust Transferred at Billing

Balance Now Due

TAX ID Number  26-4505804

PAYMENT DETAILS

Apr-04-12

Payment for invoice: 3099

" Total Payments
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" 'File #:
Inv #;

HOURS AMOUNT

67.50

 4500

45.00

$157.50

April 4,2012

10350
3099

LAWYER

RPP

RPP

$157.50
157.50

$0.00

157.50

$157.50



Invoice # 3099 Page 2 © April 4, 2012

TRUST STATEMENT |
‘ . ' Disbursements Receipts
Trust Balance Forward : . 4 415.00
Apr-04-12 | Paid To: Russell P. Patterson, P.A. 157.50

Payment for invoice: 3099

Total Trust ‘ . $157.50 » $415.00

Trust Balance - $257.50
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Russell P. Patterson, PA.
21 Office Park Road, Carolina Building, Ste. 104
P.O. Drawer 8047
Hilton Head Island, SC 29938 USA

Ph:(843) 341-9300 Fax:(843) 341-9301
Paul Watson | May 4, 2012
2217 Princess Anne Street : :
Suite 325 .
Fredericksburg, VA |
22401 ‘
File #: 0350

Attention: Inv # . 3204
RE: Collection - Gilleland Rent
DATE .DESCRIPTI'ON , HOURS AMOUNT LAWYER
Apf—15-'12 H Review ﬁlé; Draft Summons, Complaint, and 1.00 22500 . - RPP. .

letter to Clerk of Court; Review and revise

damages summary; Draft memo to client o .
Apr-16-12 . Receipt and review memo from client; Review 030 . 6750 . RPP

and revise Complaint; Draft memo to client W

K950y

Apr-20-12 Receipt and review pleadings from courthouse; 0.30 67.50 RPP
E Draft memo to Defendant, along with an
Acknowledgment of Service form

Apl'-23412 Receipt and review e-mail response as to 030 67.50 RPP
Prince e-mail; Arrange for personal service on
Defendant ,

Apr-27-12 . Receipt and review Affidavit of Service; File | 0.30 67.50 RPP
same
Totals | 220 $495.00

o C

DISBURSEMENTS

Postage ' o 2.75
. Apr-15-12 Copying 20 @ 0.15 , ' . 3.00

Apr-17-12 Filing Fee-Initial Pleadings (Bluffton Towne 150.00
Ctr v. Gilleland) L , .
Copying 28 @ 0.15 4.20

Apr-30-12 service of process charges inv 12-144 ~ - 65.00

:ord:on:Appeal
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" invoice #: 3204 Page 2 : T ’ May 4, 2012

Totals 1 $224.95

Total Fee & Disbursements o o . $719.95v

Trust Transferred at Billing . - 257.50
| Balance Now Due | ' $462.45

- TAX ID Number 26-4505804

PAYMENT DETAILS

May-04-12 Payment for invoice: 3204 | 257.50
- Total Payments | ' $257.50
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-mvoice #: 3204 Page 3 ‘ May 4,2012

TRUST STATEMENT
Disbursements Receipts
Trust Balance Forward 257.50
May-04-12  Paid To: Russell P, Patterson, P.A. 257.50

Payment for invoice: 3204

Total Trust ‘ o $257.50 . $257.50

: Trust Balance ' A - . $0.00
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Russell P. Patterson, PA.
21 Office Park Road, Carolina Building, Ste. 104
P.O. Drawer 8047
Hilton Head Island, SC 29938 USA

Ph:(843) 341-9300 . Fax:(843) 341-9301
_ Paul Watson ~© Junes,2012
2217 Princess Anne Street
Suite 325
. Fredericksburg, VA
22401
' File #: 0350
Attention: Inv #; . 3275
RE: = Collection - Gilleland Rent
DATE | DESCRIPTION HOURS AMOUNT LAWYER
May-24-12 Receipt and review Answer from defendant; 0.80 . 180.00 RPP
' Draft memo to client; Draft Order of
Reference, memo to defendant; Receipt and’
review memo from client w
Totals S ‘ 0.80 $180.00
Total Fee & Disbursements | : $180.00
Previous Balance 462.45
Previous Payments . _ 462 .45
Balance Now Due - . ‘ ‘ ' $180.00
TAX ID Number  26-4505804
PAYMENT DETAILS
May-24-12 For Services Renderéd 462.45
Total Payments : ' $462.45
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Russell P. Patterson, P.A.
21 Office Park Road, Carolina Building, Ste. 104
P.O. Drawer 8047
Hilton Head Island, SC 29938 USA

‘ Ph:'(843) 341-9300 Fax:(843) 341-9301
Paul Watson | July 3, 2012
2217 Princess Anne Street
Suite 325 .
Fredericksburg, VA ‘
22401 ,
. File #: - 0350
Attention: | : Inv #: 3436
RE: Collection - Gilleland Rent
DATE DESCRIPTION HQURS AMOUNT LAWYER
Jun-07-12 Review and revise discovery requeété, Consent 0.30 67.50 - - RPP
Order of Reference
Totals . 030 $67.50
DISBURSEMENTS
: Postage ' : | , 1.30
Jun-08-12 Copying 10 @ 0.15 1.50
Totals $2.80
Total Fee & Disbursements $70.30 '
Previous Balance 180.00
Previous Payments | , 180.00 -
Balance Now Due | | ' - $70.30
TAX ID Number 26-4505804
PAYMENT DETAILS
Jul-02-12 For Services Rendered ' 180.00
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_ JUuLy o9, ZUl s

Total Payments $180.00
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Paul Watson

Russell P. Patterson, P.A.
21 Office Park Road, Carolina Building, Ste. 104

P.O. Drawer 8047

Hilton Head Island, SC 29938 USA
Ph:(843) 341-9300 ; Fax:(843) 341-9301

2217 Princess Anne Street

Suite 325

Fredericksburg, VA

© 22401

Attention:

"RE:  Collection - Gilleland Rent

DATE

Jul-17-12

Jul-25-12

Jul-26-12

Jul-31-12

as to trial date

DESCRIPTION

Receipt and review memo from client

S Draft response; Draft memo to

defendant as to failure to respond to discovery

Receipt and review discovery responses from
defendant; Draft memo to client; Draft letter to
Clerk of Court regarding Order of Reference,"
request hearing date; Draft memo to Beth

Prince

Receipt and review memo from client onpyr

PReview and revise letter to Judge

| ~Receipt and review discovery responses filed

by defendant, letter concerning payments;
Draft memo to client; Draft responses to
defendant's discovery requests, letter to same;
Receipt and review memo from client g@@P

T -

Totals

DISBURSEMENTS

Jul-27-12

‘Postage .
Motion Fee (2012-CP-07-1530)
Hearing Fee (2012-CP-07-1530)

© August 2, 2012

File #: 0350 -

Inv #: 3542

HOURS AMOUNT LAWYER

0.40 90.00 RPP
0.40 90.00 RPP
030 . 67.50 RPP
0.80 180.00 RPP

1.90 $427.50

1.55
25.00
100.00
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- o = August 2, 2012

Copying 8 @ 0.15 o 1.20

Totals $127.75

Total Fee & Disbursements | $555.25

Retainers Applied , 180.00

Previous Balance | 70.30

Previous Payments : 70.30
“Balance Now Due , $375.25

" TAX ID Number  26-4505804

PAYMENT DETAILS"
Jul-30-12 For Services Rendered: : . , 250.30 .
Total Payments ' ) , } $250.30
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Russell P. Patterson, PA.
21 Office Park Road, Carolina Building, Ste. 104
P.O. Drawer 8047
Hilton Head Island, SC 29938 USA

Ph:(843) 341-9300 Fax:(843) 341-9301
Paul Watson
2217 Princess Anne Street
Suite 325
- Fredericksburg, VA
22401 .
: File #:
Attention: ‘ ‘ Inv #:
- RE: Collection - Gillelénd Rent
DATE DESCRIPTION HOURS AMOUNT
Aug-13—12 Review and revise discovery responses Draft 0.30 . 67.50
memo to client
Aug-14-12 - Receipt and rev1ew memo and documents - 040 - 9-0.00,
1 e Rcvicw
and revise answers to d1scovery request Draft
memo to chent A e
Aug-21—12 Review and revise discdvery responses; 0.30 . 67.50

Submit same along with numbered documents
to Defendant; Draft memo to client

Aug-31-12 Receipt and review memo from client; Draft 0.30 67.50
memo to defendant as to hearing date

September 7, 2012

0350
3640

LAWYER

RPP

- RPP

~ RPP

RPP

- Totals 1.30 $292.50
DISBURSEMENTS
Postage | . 4.90
Aug-14-12 Copying 20 @ 0.15 ' . 3.00
Aug-22-12 Copying 89 @ 0.15 : 13.35
Totals $21.25
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Total Fee & Disbursements
Previous Balance
~ Previous Payments

Balance Now Due

TAX ID Number 26-4505804

PAYMENT DETAILS
Sep~06-12 For Services Rendered
Total Payments

DCPLCLIDET /, LU LY

—_—

$313.75
375.25
375.25

—

$313.75

375.25

—_—_——mm

$375.25
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Russell P. Patterson, PA.
21 Office Park Road, Carolina Building, Ste. 104
P.O. Drawer 8047
Hilton Head Island, SC 29938 USA
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Ph:(843) 341-9300 Fax:(843) 341-9301
Paul Watson . October 1, 2012
2217 Princess Anne Street '
Suite 325

- Fredericksburg, VA
22401 : .

_ | File #: 0350
Attention: ' . _ Inv # 3727 -
RE: - Collection - Gilleland Rent
DATE ~ DESCRIPTION, HOURS AMOUNT LAWYER
Sep-07-12 Receipt and review memo from client and 0.40 90.00 RPP -

' : from Defendant as to trial date; Draft memo to
Master's office as to potential trial dates
© Sep-10-12 - Réceipt and review memo from Clerk of 0.40 90.00 RPP
Court; Draft Notice of Hearmg, letter to Clerk
of Court
Sep-12-12 Receipt and review memo from court as to 030 67.50 . .'RPP
' status conference; Rece1pt and rev1ew memo '
from chent
Totals - . . 110 $247.50
DISBURSEMENTS
. | Postage o 0.90
Sep-11-12 . Copying 6 @ 0.15 o 0.90
Totals ) | $1.80
Total Fee & Disbursements . $249.30
Previous Balance 313.75
Balance Now Due $563.05 |



TAX ID Number ~ 26-4505804

o
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) THE FOURTEENTH JUDICIAL CIRCUIT
'_COUNTY OF BEAUFORT y | aviL ACTION NO: 2012-CP-07- 1530
BLUFFTON TOWNE CENTER, LLC, )
o )
Plaintiff, )
vs. | ) PLAINTIFF’S POST-TRIAL BRIEE
- BETH ANN GILLELAND-PRINCE d/bfa )
THE LAW OFFICE OF BETH ANN )
GILLELAND, LLC, )
L )
Defendant. )
- )

The Plamtlif xespectiully submits this Post I‘nal Brief in connectxon wxlh the trigl of lhc

,dbOVC matter heald betore you1 Honor on Thurqday, Octobex 25, 2012

~A. L. ACTUAL BACKGROUND

Tlus isa standa:d routine collectxon matter on a commer01al lease in Wthh no facls are in -

'dxspute On or about January 1, 2009, Lhe parties entered into a written thxee (3) ye

agreement ata rental rate of $1, 825 per month (Exhibit 1 - attached). The lease term Commcnced on‘: :

. ‘Jamxdry 1, 2009 and ended December 31, 201 1. Approxunately thirteen ( 13) monlhs after the 3-yeur

lease term started the Defendant, Beth Ann Gilleland-Prince (“Pnnce”) hotiﬁed the Plaintifl that
she was vacatmg the property in January or February, 2012 and made arrangements to return the keys

on or about Apnl 1, 2010. The Plaintiff on April 18, 2012 filed suit for the 1ema1mng rental Lenm

afte1 giving credit for two (2) tenants he was able to find (Joe Wilson Re- ElCCtIOH Cclmpdlgn

Downtown Deli Lease). As reflected on the damages summary submitted by Lhc Plaintifl

ar lease © -
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(Exhibit 15) the total damages Plaintiff seeks is $35,784, plus attorney fees and éqsts of $3,843.55
(Exhibit 16), for a total judgment of $39,627.55 (335,784 + $3,843.55).

B. LEGAL DISCUSSION

The Defendant presented no testimony at trial, but argued after the conclusion of the .

evidentiary portion of the case that since the Plaintiff had terminated the lease and re-took pOSSESsion

in order to miligate his damages, under the 1927 decision of Simon v. Kirkpatrick, 141 S.C. 251,139

S.E. 614 (1927), he was not entitled to any damages for the non-payment of the future rent. In

'Slmon there was a three-year written lease i which the tenant after signing the lease, never took
possession of the property. The Court held that the landlord could recover the rent obl-igationx up Lo

the date of termination, but not future unpaid rents after termination, unless the lease provided the

tenant is still liable for the future rents. Sim

on, id., p. 618. The Jease in Simon had no such

. language. -

It is the Plaintiff’s position that theé statement of law in Simon

is no longer valid under

prev'ailing South-Carolina authorities. Assuming, arguendo, Simog is still valid, Plaintiff s clearly
entitled to the full claimed'damages for the entire term of the lease since the subject lease (Exhibit 1)
specifically plovxded Prince remained liable for future rents in at least two sepcndte provisions,

A, Slmon is Not Valid Law

ILis clear thal the 1927 decision in Simon does not state the modern law of damages for the

breach of a lease in South Carolina today. That rule is clearly stated in a subsequent case, which

,'cites Simon, United States Rubber Company v. White Tire Company, 231 S.C. 84, 97 S.E.2d 403
(1956G). In that case, the landlord terminated the lease due to the failure of the tenant to pay rent (§
27-35-140 of the South Carolina Code of Laws, formerly § 41-65 of the 1952 Code, and under § 27-

35-150 (formerly § 41-66 of the 1952 Code)) forabandonment. These are the identical grounds that

2
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the Plaintiff in the instant action also terminated the lease. The Court in White Tire, citing Simon,

stated that upon the termination of the lease, the relationship of the parties as landlord and tenant

came to an end. However, although the tenant no longer had an obligation to pay the tandlord future

rent, it did have an obligation for damages resulting from its breach of the contract. The measure of

damages was stated as follows by the Court at p. 409:

“The measure of such damages is the amount that she (landlord) would have received
as rent for the remainder of the term, had there been no default, less such amount as
- she (landlord) may receive from the new tenant, - for it was her duty (landlord) to

minimize her damages. Burkhalter v. Townsend, 139 S.C. 324, 138 SE. 34"
(parenthetical material added)

[{i Richman v. JoraLCoro., 183 F.2d 667 4" Cir. 1950), the Court dealt with a long-term

bowling alley lease located in South Carolina. Again citing Simon, the Court adopted basically the ‘

same rule for damages at p. 671:

“Itis the rule in South Carolina that when a lessee declines to perform his contract, a
cause of action immediately arises in favor of the lessor for full damages, present and
perspeclive, which were the necessary and direct result of the breach; and the
measure of the damages is the difference between the rent fixed in the lease and the

rental value of the premises for the entire term at the time of the breach, together with
such special damages as may result from the breach.”

This same rule has been applied by subsequent courts on various occasions. See: Richman

Cir.

v. Joray Corp., 192 F.2d 660 (4™ Cir. 195 1); Inre: Builders Transport, Inc., 471 F.34 1 178 (11

2006 - applying South Carolina contract law).

B. Prince Liabie for Future Rents Even if Simon Valid Law

Assdming, arguendo, that the rule announced in 1927 by the Court in

Simon is still applicable

today, the Plaintiff is entitled to the full damages it claims because it specifically reserved (he riglﬁ

for all damages under the lease. On page 1 of the Lease, in the last section, captioned

“DEFAULTS?”, there is the following language:

G
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“DEFAULTS — “**. Subject to any governing provision of law to the contrary, if
Tenant fails to cure any financial obligation within 10 days (or any other obligation
within 30 days) after written notice of such default is provided by Landlord to
Tenant, Landlord may take possession of the Premises without further notice (Lo the
extent permitted by law), and without prejudicing Landlord’s right to damages.
_*** Tenant shall pay all costs, damages, and expenses (including reasonable

attorneys fees and expenses) suffered by Landlord by reason of Tenant’s
defaults.” (emphasis added)

A more clear intention to reserve all rights against the Tenant for the rénts due during the fu I
term is more difficult to imagine. Not only did the Plaintiff specifically reserve its right to damages
(i.e., recovery of future rents in the event of termination), but the lease provided a specific dumage
formula by providing the Tenlant mﬁst pay all costs, damages and expenses as a result of default. It is

'cl.ear the most critical ;‘dﬁlnagéS” sufferéd bya Plaiﬁtiff under a commercial Jease is the payment of
rent, which is the primary monetary 'obligatioﬁ of the Tenant, No other constrﬁction would prbvide -
'f'ull.meaning to all of tﬁc terms of the lease. |

The langﬁage in the Lease in paragraph 1 is consistent with the parties"co'nduct th-;n Prince

announced s‘he was not going to honor the lease and vacate early. The e-mail exchange between the

parties of December 18, 2009 (Exhibit 2 — attached) is revealing as to this point.

a. Prince E-Mail to Plaintiff — “I am trying to give you as much notice as possible. |
: hopc that you and [ will be able to work éométhing out ami:cably, because [ realize ihc—: lease will not .
expire for another year.”

b.  Plaintiff E-Mail in Response to Prince — “As a judge and attorney, [ would assume
that you will honor your otﬂigation under the lease. As you know, you are liable for the entire rent,
_ not just your portion. . . . I am not willing to forgive.the llbalance of the lease.”

Subsequently, on February 26, 2010, in the Plaintiff’s notice of default and right to cure letler

to Prince (Exhibit 3), the third paragraph clearly provides Prince was liable for all-future rents. -

4 /Page
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(*. .. you will still be obligated and responsible for payment ofmoney'set forth beiow, together with
additional costs, legal fees, expenses and rents that continue to accrue unden;fhe terms of the lezlse'
because of non-payment.”)

Finally, Mr. Watson testitied that Prince referenced at least one potential replacement tenant
to reduce her obliggtions under the lease, although said prospective tenant never signed a ledsc.l
Thus, it is clear both Prince and the Plaintiff construed the lease as an obligation of Prince for all

future rcnls.

The same result was reached by the Court in Camden Inv. Co. v. Gibson, 204 S.C. 513, 30

S.E.2d 305 (1944) whxch also cites Slmon Just as in this case, the tenant signed a long lerm lease
and advised the landlord it would not perform. Just as in this case, the landlord gave notice of the
breach, that it would try to re- -let the plem1ses butwas holding the tenantledponbele for future rents.
The Court in Camden, citing Simon, held that future rents wex;e clearly recoverable, holding al p.
307 the future rents were ©. . . a proper element of damége for the breach df a iease contract.”

The same result is found by the Courtin Blumberg v. Nealco, 307 S.C. 537,416 S.E.2d 211

(1992), which also cited Sindon. In that case, the Court held that the landlord’s claim for future rents’
was still valid since the existing lc;ase provjded that a termination would not release said future
obligations. The languagé in said 1easé provided that the exercise of the right.of terminatiod shall
. not prejudice any other rights which a lessor may have against the lessee hereudder. . including
the obligation to pay rents.” The S’Ll’bJCCt Lease (Exhxbn 1), as discussed above, contains very similar

language providing that a notice of termination and landlord taking possession will not plC_]UdlCC

landlord’s right to damages. Thus, even if Simon is still good law, as mterpreted and applied by the ~

Court in Camden and Blumberg, the Plaintiff’s claims survive. .
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D. CONCLUSION

It is the Plaintiff’s position that the measure for damages for the breach of a lease is
accmately described in lhe cases cited above as the difference between the rent that ehould have
under the lease, less what was actual]y received, assuming the landlord manaocd Lo properly miti

gale

its ddmdges Thele 1S no dxspute in thm case that the Landlord did properly mltngdte its damages and

provide the appropuate credit.

Even if the Defendant’s contention is correct and South Carolina follows the strict rules sel

forth in Simon, the subject lease expressly provides in at least two (2) places that the Plaintiff

reserves all rights for damages, even if the lease is terminated, and thus is entitled to judgment for the

full amount due.

Respectfnlly submitted,

osfe—

Russe]l P. Patterson

Russell P. Patterson, P.A.

P.O. Drawer 8047

Hilton Head Island, SC 29938
(843) 341-9300 -
russell@russellpattersonlaw. com
Attorney for the Plaintiff

Hilton Head Jsland, South Carolina -
October 4 E , 2012
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REAL ESTATE LEASE

This Leasc Agreement (this "lease") is made: effeclive ug of Junuary 1, 2009, by and
between Bluffton Towne Center, LLQ ("Lmndlord"), and Beth Ann Gillcland-]’r_incc, dba

The Law Office of Beth Ann Qilleland, L1L.C and Miguel Piceo, bdn Hispanic Solutions,
("Tenants"). The parties agree as follows:

PREMISES. Landlord, in consideration of the lease payayents

lcases to Tenant Unjt 104 (the "Premiscs™y a1 27 Dr, Mellich
Carolina 29910, :

provided in this Lease,
amp Dr., Biuffon, Sou

TERM. The lease term will begin on January 1, 2009 and will terminate on December
31,2011, : ‘

LEASE PAYMENTS.
mont, payable in advance on the firsg day of cach monih, beginning on Javnary 1, 2009,
Tor a total annual lease payment of $21,900.00. Leasc payments shall be made (o the

landlord at 2217 Princess Anne 8t, Suite 325, Fredericksburg, Virginia 22401, which
may be changed from time to time by the Landlord,

POSSESSION. Tenant shall be entitled to possession on janua‘ry 1, 2009, and shal}’

yield posscssion to Landlond on the {ast day of the term of this Lease, unless otherwise
agreed by both prutics in writing.

USE OF PREMISES. Tenant may use the Premises only for genceral office use. The
Premiscs may be used for any other purpose only with the prior writton consent of
Landlord, which shull not be unreagsonably withheld, Tenant shall notity Lendlord of any
finticipated extonded absence from the Promises n

ot Iater than the first day of the
extended abaence,

PROPERTY INSURAN CE. Landlord and Tenant shall each be vosponsible 1o maintain

appropriate insurance for their Tespective interests in the Premises and property located
on the Premises.

DEFAULTS. Tenant shall bo in default of this Lease if Tenant fails to fulfi
obligation or tenn by which Tenant is bound,
to the contrary, if Tenant faifs 1o cure an
other obligation ‘within 30 daysy afler w
Landlord 1o ‘Tenant, Landlord may lnke

I any lease
Subject to any Boverning provisions of law
Y financial obligation within 10 days (or any
ritlen notice of such defauly is provided by
Dossession of the Premises ‘without further notice

Tenant shall pay to Landlord mounthly pnyments of §) 1825.00 per

(o the extenl permitled by law), and wit
Inthe altemnative, Landlord nay electtg
be added to Tenapl'y financial obligation
damages, and oxpenses (including reaso

hout prejudicing Landlord's rights to damages.
curo any default and the cost of such action shall
s under this Lease. Tenant shall pay all costs,
nablc attormey fees and expenses) suflcred by

*
&

S 4
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Jbut that by limlting such provision, it would becarnc vi

" CUMULATIVE RIGHTS. The cights of the

Landlord by renson of Tenant's defaults. All sums ol'money or charges required to he

paid by Terant under this Leaso shall bo additional xent, whether or not such sums or
charges are designated as “additional rent"”,

NOTICE. Notices under this Lease shall not be deemed v

alid unless given or served in
wriling and forwarded by mail, postage prepoid, addressed

as follows:
LANDLORD:

Name: Bluffton Towne Center, LLC
Address: 2217 Prncess Anne St, Suite 325
Fredericksbuarg, Virginia 22401

TENANT:

Name: Beth Ann Gillcland-l?:incé and Miguel Picco
Address: 27 Dr, Melllchamp Dr., Suite 104
Bluffton, SC 299190

Such addeesses may be changed from time to tivne bj/ cither party by providing notice ng
set forth above. . .

ENTIRE AGREEMENT/AMENDMENT. This Lease Agreement contains the entire

SEVERABILITY., If any portion of this Lease shal] bo held to be invalid or -
uneaforceable for any reason, the remaining provisions shall continue to be-valid and
cnforecable, 1f a.court finds that any provision of this Lcase is invalid or uncnlorceable,

1id and enforcoable, then such
provision shall be deemed to be wrillen, construed, und cnforced ag 50 limitcd.
WAIVER. The failuce of cither party to enforce any provisions of this Lease shall not Le
coustrucd as a 'waiver or limitation of that paity's right to subsequently enforee and
compel strict compliance with every provision of this Lease,

parties undor this Leasce are curnulative,

and shall not be construcd as exclusive unless olherwise required by law.

GOVERNING LAW. 7This Lease shall be construed in eccordance with the Jaws of the
State of South Carolina. :
SECURITY DEPOSIT, Al the time of the sigming of this Lease, Tenant has paid.lo

Landlord, in truse, a securily deposit of $0 1o be held and disbursed for Tenant dainages to
the Premiscs (if any) as provided by law,
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e

LATE PAYMENTS. Tenant shall pPay o lat

¢ fec equal (4 $50.00 for sach Paymeont that
is not paid within 10 days after jis due date, L

HOLDOVER. If Tenant maintains Possession. of the Premises for any period after the
lermination of this Lcose ("Boldover Period™, Tenant shall pay to Landlord a leage
Payment for the Holdover Perjog cqual to 150% of the nomal payment sate set forth in '

the following Renewal Terms.paragrnph. Such holdover shall constitute o month 1o
month exicnsion of this Lease,

NON-SUFFICIENT FUNDS. Tonant shull be charged $25.00 for each check that is
returned to Landlord for latk of sufficient funds.
MAINTENANCE. Luondiord shaj) have the Tesponsibility 10 maintain the Premises in
800d repair ar al] times, except that the tenant shafl be responsible for general interior
mainlcnance, including doors, windows, HVAC filters, light .bulbs, minor plumbing
repairs and carpet and painting. Tenang Accepls premises in Yag jo condition, except for
e Landlord improvements deseribed in Exhibit A,

UTILITIES AND SERVICES.
Tensnt shall be respon

sible for all utilities and services in conneetion with the Premiscs.

LIABILITY INSURANCE. Tenan shall maintain linbility insurance ina wial
agaregute sum of at Jeast $100,000.00. T ]
Landlord as proof that adequate insurance is jn force, I

-andlord shall have the right to
tequire that the Landlord reeeive notice of

any terrination of such insuranco poljcjes.

TAXES. Taxcs

altributable 1o the Premises or the use of the Premises shall
as lollaws: : ‘ ' ‘

be allocated -

REAL ESTATE TAXES. Landlond shall pay all real ey
for the Premiscs, '

PERSONAL TAXES. Tenant shall pay aly personaltaxes awd any other tharges
which may bo levied 8gaingt the Premisey and which are attributable 10 Tenant's yse

of the Promiscs, along with all saleg and/or use taxes (if any) 1isat may be due in
conneclion with leage payments.

DESTRUCTION OR CON DEMNATION o PREMISES. 1f1he Premiscs are

partinlly destroyed ina manner that prevents the conducting of Tennat's use of the

Premises in a nognal manner, and if the damnge ig reasonebly ropairable within sixty

if' the cost of repair is less than

and lease paymeng shall abate during
the period of the repair, Rowever, if the damage is not fepairable within SXty doys, oy if

the cost of repair is § 100,000.00 or more, or if Landiord g prevented from repairing the
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-dasnage by forcds beyond Landlord's control, or if the property s condemned, this Lease
shatl terminate vipon Iwenty days' written notice of such eveat or condition by either
parly. ’

- ACCESS BY LANDLORD TO FREMISES. Subject to Tehant's consent (which shall
not be uarcasonably withheld), Luandlord shall have (he cight to enler the Premisos Lo
make inspections, provide necessagy serviees, or show the upit to prospective buyers,
morlgagces, tenants or workers. As provided by law, in the case of an cinerpency,
Londlard may ¢ntee the Presmises withoul Tenant's consent. '

DANGEROUS MATERIALS. Tenant shall not keep or bave ot the Premiscs any
article of thing of a dangorous, flammable, ot explosive character that might substantially
increase the danger of fire on the Premises, or that inight be considered hpzardous by a
responsible insurance company, uniess he prior written consent: of Londlord is obstained
and prool of adcquate insurance protection is provided by Tenant to Landlord.

SUBORDINATION OF LEASE. This Lease is subordinate to eny mortgage that now
exists, or may be given later by Landlord, with respeet to the Promises.,

LANDLORD:

Bluffton Towne Center, LLC

TENANT:

(R dtAd f b o e

Beth Ang%)lmd-?rjncc
VW

B

5 A/
I

180/Page

Record on Appeal
2013-000305

Plaintif
00000:



Preview | , 1 - \Y DA

Page | of 1

e e e g et ama n

Date: Friday, December 18, 2009 9:31 AM
From:

pewatson@cox.net

To: bethanngil@aol.com
Subject: Re: Lease

e T et et i s s raen o e b e B e e T TN et ety e e v e cmnren it e = e ove e T ——— s e e ey

Thanks for the notice. As you know, office 5pAce 35 very difficult to xrent now.
As & judge and attorney, I would assume that: Qnor _vour obligation
wnder the lease. ns you know, vou are diable for the cptire zent . not dust vanr
Portion. I have not pressed vou for the full rent since Miguel moved, but I am
“hot wiillng tg forgive (re alance af the leane Ideally, you can sub-lease the

&pace. If not, perhaps we can negotiate some kind or buy~out for the balance of
the lease. : ' ‘ '

s QeLhanng@)Mgpl‘nqw wrote:

Hi Paul. X was appointed as% a magistrate court judge & few weaks aqgo. I have

very recently committed téiuakinq the position full-time, which means that ‘I am
reoguired close My practice. All full-time judges

private practice, As such, I am in the process o
Lrying to wrap things up. 7T know that T will bLe
of January, and possibly some of February,

nolice as possible. I hNope that ycu and I w
anicably, Lecause T realize thal the lease w

HOWEVEer, Chus Judicial appointment 18 a gr
pess that wp.,

I am trying to give ysuv as much

ill be ahle to work s i "
ill not expire for another vear.
eat honor, and obviously, Y could not

"I wil) also keep my eyes and ears open for anyone who may want the space.

Thanks .

.

Beth Annp Gilleland-Prinnce, Esquire

The Law Office of Betd Ann Gilleland, LLC
27 Pr. Mellichamp Drive, Suite 104
Blufftun, $C 29910

{843} 757-7261

Fax (843) 757~1361

Favl vatson, CBA,CMEA,CCIM, CBI

YL Cowpanies / Capitcal Business Appraisers
2217 Princess Anne Street

Suite 3¢y

Fredericksbury, va 22401

Tel. 540-373-9500Q

FAX 540-373-9527

Cell 540-207-4064

Fewatzon@cox . pel

EXHIBIT

A it et e e

: : ‘ 181 /Page
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1

STATE OF SOUTH CAROLINA
|

) IN THE COURT OF COMMON PLEAS
| 1 ) THE FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2012-CP-07-1530
|
BLUFFTON TOWNE CENTER, LLC, )
. |- )
Pldintiff, )
| ) . :
vs. ) CERTIFICATE OF SERVICE BY MAIL
BETH ANN GILLELAND-PRINCE d/b/a )
' THE LAW OFFICE OF BETH ANN )
GILLELAND, LLC, )
)
Def}endant. )
' )

1

i

This is to certify thiat I, the undersigned, of the Law Firm of Russell P. Patterson, P.A ., have
this date served a true and accurate copy.of the Notice of Final Hearing upon the Defendant by
mailing a copy of the same via United States Mail, postage prepaid to: '

Beth Ann Prince
P.O. Box 2797
- Bluffton, SC 29910

o zl/%//bf//

Deborah J. Tayloy /
'RUSSELL P, PATTERSON, P,A.
P.0. Box 8047

Hilton Head Island, SC, 29938
(843) 341-9300 ‘

| | Attorney for the Plaintiff
Hilton Head I:?i]d’ South parolina

P -
i

September __‘ , 2012
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I ' .

Defendant, f

|

|
TO: THE HONORABLE MARVIN DUKES, III, AND RUSSELL PA'ITERSON

ATTORNEY FOR THE PLAINTIFF
l

. This Memorandum of Law is submitted in Reply to the Plaintiffs Post-Trial Briéf
submitted to the Court dated October 21, 2012. In comphance with the Defendant’s

STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
| ) 2012-CP-07-1530
COUNTY OF BEAUFORT )
BLUFFTON TOWNE (;DENTER, LLC, )
: | - )
Plaintiff, )
| | )
VS. : ! )
) o
BETH ANN GILLELAND-PRINCE )  DEFENDANT’S POST-TRIAL
d/b/aTHELAWOFFICEOFBETH )  MEMORANDUM OF LAW
ANN GILLELAND, LLC ) (IN REPLY)
)
)
)

, understandmg of the Courts instructions regarding submission of any post-trial material, this
. Memorandum shall not reiterate the Defendant's closing argument ‘but shall specifically
' respond to those matters|raised in the Plaintiff's Post-Trial Brief. '

It would appear based upon the Plaintiff’s arguments set forth in the Plaintiff’'s Post-Trial
Brief, that there is a fundamental misunderstanding of the case law on the issués modes and |
methods of termination| of commercial leases, and the corresponding obligations (or lack
thereof) of the parties dependent thereon. In Simon v, Kirkpatrick, 141 S.C. 251, 139 S.E. 614
(1927), the South Carolina Supreme Court set forth a detailed analysis of what happens when a
lease is terminated and “(hat that means for the tenant thereafter. The facts of Simon are very

similar to those of the case at bar. In both instances, upon the tenant’s breach of lease by failure
to pay rent, the landlord Ispeciﬁcally chose to notify the tenant it was terminating the lease, and
that the tenant would no longer have any rights thereunder.:
The Court in Simon found that such a notice undoubtedly. terminated the
'landlord/tena’n't relationship, and thus, extinguished any obligation by the tenant for future
rent.2 Moreover, the Court then goes on to discuss the various other options that ‘'had been

! Inthe case t bar, the landlord mailed a notice to the defendant shortly after rent was not paid for the month of February, and:
informed the Defendant she must vacate immediately, or else the landlord would file an action for ejectment. Upon cross
examination, the landlord testified that as of the date of the February notice, the Defendant no longer had any rights under the lease.
% Despite the fact the Court determined that the relationship between the parties was mischaracterized as “landlord/tenant due to
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available to the landlor;d,‘ which would have necessarily resulted in different outcomes. For
example, had the landloi‘d not opted to affirmatively terminate the lease he may have done the
following:

He might have awaited the expiration of the term, and, upon a
showing of reasonable efforts to minimize his damage, sued for the damage
actually sustained, the agreed upon rental less rental which he had in the
meantime received or with proper effort should have received. 1d. at 617.

The Plaintiff has argued that Simon is no longer good law, and that it misstates the
modern rule of contract for lease damages. However, there is simply no support whatsoever for
this position. Not only }i1as Simon not been overruled, or even modified in any way, it has been
repeatedly cited for its Holdings. Moreover, the Plaintiff urges this Court to.dismiss the holding
and logic set forth in Simon in favor of the damages analysis referred to above (agreed upon

rental less rental receivéd with duty to mitigate damages), when in fact Simon stands for the

very same proposition. Whether or not a tenant shall remain obligated for future rent depends
on a number of things. ' If the landlord has chosen to terminate the lease by demanding the
tenant to vacate or by ‘gejectmen.t, the landlord cannot collect future rent, unless the lease
specifically provides for Efuture rent in the event of default or termination. Merely ‘referencing
“damages” is not sufﬁcijent.to include an obligation for “future rent.” Only if the landlord
retakes poséession afteriabandonment or default and re-lets for the tenant’s account, may he
pursue damages in the ft?)rm of the difference between rent agreed upon and rent collected after
mitigation. Id. | ‘ -

Plaintiff fails to téke into account or even mention the singlemost significant event in the
history between the parti!es in the case at bar. It is indisputable, that the landlord did not under
any interpretation of ﬂ{le facts repossess after abandonment or re-let for the Defendant’s
account. After failing to ireceive February 2010 rent by the due date (Defendant was current up
to that point)}, the‘Plaintitff mailed a notice to the Defendant demanding she immediately vacate
the premises and that fa;'lure to do so within 10 days would result in the ﬂlihg of an ejectment
action with the magistrafte court. Further, the Plaintiff testified that he would have filed the
ejectment action had thé tenant not vacated after receipt of the notice, and that he understood
the notice to effecﬁvely t!erminate the lease and preclude the Defendant from any rights under
the lease as a result of th:e termination. These circumstances are nearly identical to the facts of
Simon, and the court therefore, should adopt the reasoning set forth in Simon: that the

i

the fact the tenant in Simon did no‘k ever actually take possession, the Court nonetheless offers that the “error in the particulars...has
absolutely nothing to do with the main issue, whether the ristice terminated the relation of the parties.” Id. at 617.
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Defendant is not obligated for any rent after the termination of the lease.
‘ The Plaintiff urges the Court to dismiss Simon, and claims that the “modern” law the
Court should follow is set forth in [.S. Rubber Co. v. White Tire Company, 231 S;C. 84. 97
S.E.2d 403 (1956). A é:areﬁﬂ look at U.S. Rubber indicates that the law is restated nearly
verbatim from Simon. ﬁ at 9s. Despite the Plaintiff’s claim fhat the facts of U.S. R r are
“identical” to those of the case at bar, that simply is incorrect. U.S. Rubber is specific to the
proper application or ;etum or a deposit after a tenant’s default and does not actually address
any issues of future rent, and therefore, there is no analysis useful to the case at bar contained in

- . the opinion.

The Plaintiff offers Camden Inv. Co. v. Gibson, 204 S.C. 513, 30 S.E-2d 305 (1944) as
additional support for his position. However, Camden Inv. Co. actually strongly supports the

Defendant’s position. IniCamden Inv. Co. the tenant informed the landlord he was not going to

" honor the lease, and thereafter went into default. The landlord then notified him he was in

breach of the lease and that he would attempt to re-let for the tenant’s account. The landlord
did not, as in the case at bar, demand the tenant vacate immediately, thereby terminating the
lease. Further, the landlord does not attempt to collect any “future rent.” He simply was asking
for recompense for his losses the few months the premises were vacant and the fee involved in
ﬁndihg a new tenant, which he was rightly awarded. ‘ ' '

' Finally, the Plaintiff also offers Blumberg v, Nealco, 307 S.C. 537, 416 S.E. 2d 211 (Ct.
App. 1992) as supportivé of his position. Again, Blumberg provides much stronger support for
the Defendant’s position, by affirming the lower Court’s ruling as follows:

The judge dismissed Blumberg’s claim for future payments without.
prejudice. Ordinarily, the termination of a lease will terminate a lessor’s right to
future payments. United States Rubber Co. v. White Tire Co., 231 S.C. 84, 97 S.E.
2d 403 (1956). However, if the lease agreement provides for payment of future
rents, termination will not release the lessee of such future obligations. Simon v,

Kirkpatrick, 141 S.C. 251, 139 S.E. 614 (1927).
The lease provides as follows:

Section 20.01. Termination. In the event lessee shall fail to pay any monthly
installment of rental promptly as the same shall become due....lessor shall have
the right, at its sole option...to terminate this lease...but the exercise or non-
exercise of such right of termination shall not prejudice any other rights which
the lessor may have against the lessee hereunder and shall not operate to relieve
the lessee of its obligation to pay rental or of its obligations under any other
covenants and agreements herein contained. Emphasis added.

Based upon the foregoiné, the Blumberg court affirmed the trial court inasmuch as it was not
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error to dismiss the claim for future rent without prejudice due to the fact the lease specifically
provided for future rents, and thus, it may be appropriate for the claim to be ﬁled at a later
date.s : ,
Finally, Blmbe g should also make clear that the Plaintiff's argument regardmg any
language in the lease in the case at bar regarding damages should be interpreted as meaning
“future rent.” The language contained in the lease in Blumberg is very specific to “rent.”
“Damages” and “rent” are not interchangeable, and further, any ambiguity should be resolved
agamst the drafter of the document which in this case, was the Plaintiff.

Therefore, based' upon the foregoing, the Defendant again ‘would respectfully request the
Couirt to adopt the reasoning and analys1s set forth i in Simon, supra, and find for the Defendant
~ in the above-captioned case

(e

Beth Ann Prince -
* Pro Se Defendant

PO Box 2797

Bluffton, SC 29910

(843) 706-2797

Bluffton, SC
November 30, 2012

|

3 'The reason for the dismissal is not clear; however, it would be fair speculation that the lease term in question had not yet expired.
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In The Court of Appeals
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Court of Common Pleas
Marvin H. Dukes 111, Master-in Equity and Special Circuit Court Judge

Case No. 2012-CP-07-1530
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. Bluffton Towne Center, LLC,

‘Respondent,

V.

Beth Ann Gilleland-Prince : Appellant.
d/b/a The Law Office of Beth -
Ann Gilleland, LLC,

. CERTIFICATION OF COUNSEL
- PURSUANT TO SCACR RULE 210 (g)

I, Beth Ann Prince, the undersigned, certlfy that the Record on Appeal contains

all material proposed to be 1ncluded by any and all parties and not any other material.

W/MLW

Beth Ann Prince
Post Office Box 2797
Bluffton, South Carolina 29910
(843)473-0745
SC Bar #68834
Pro Se Appellant

December 23, 2013
Bluffton, SC
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