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Mr. Thompson - May it please the Court, Your

Honor. This is State of South Carolina versus Jimmy
Charles Kendall, III. He's charged with murder in Warrant
J216499, with forgery in J216500, with grand larceny more "
than five thousand dollars in J216501 and then with
driving under suspension, J216471. He's rep;esented by
Phil Smith of the Public Defender’s Office. He's here
before the Court today because he’s askiﬁg~to relieve Phil
Smith of counsel in this case.

The Court - All right, Mr. Swmith I’'ll let --
anything you want to say before I hear from Mr. Kendall?

M;h_ﬁmigﬂ - Your Honor, we were appointed --
well, he was arrested in February. I -- I'm sorry, in
January -- I received the file in February and met with
him. In addition, I’ve gotten Barton 0O’Kelly from my
office to see him a number of times as well. We.have
progressed toward plea negotiations in the case, but those
broke down the last couple of weeks. And when Mr.‘O'Kelly
and I went to meet with Mr._Keﬁdall last week -- I'm sorry
-- early this week, he indicated he did not wisﬁ to speak
with us anymore and wanted to have a new attorney.

The Court - All right, Mr. Kendall’s what’s your
situation?

Mr, Kendall - I just don‘t think I‘ve been

treated fairly. 1I‘ve seen him only three times since the
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eight months I‘ve been here. He sent his investigator to
talk to me, you know, and -- and you know offer me pleas,
you know, when it’s his -- it’s his responsibility to do
it, and I wrote him numerous 1letters, you know, for
information and some other things and.I just don’t feel
like I need him.

The Court - So you want to let him go and not
have an attorney?

Mr. EKendall - I need another one, you know,
appointed to me, yes.

The_Court - Well, you don‘t get to choose. If
you get an appointed attorney, you don’t get to choose who
you get, --

Mr. Kendall - Yes.

The Court - -- so if you want to let Mr. Smith
go, . I'1ll let him go, but that leaves you without an
attorney. You can certainly hire one, but you don’'t get
to pick your attorney when you’re getting one appointed by
the State, but I‘1ll let -- I’l1l let Mr. Smith off your
case, but that’ll leave you without an attorney.

Mr. Kendall - All right.
Ihe Couxt - Is that what you want to do?

Mr. Kendall - Yes, sir.
The Court - All right. Well, there’s a danger

in your representing yourself since you’re not an
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attorney, and an attorney could be of benefit to you, and
as you already know, yog're entitled to have an attorney.
I'11 appoint Mr. Smith to be stand-by coﬁnsel at your
trial so he can sit with you during yburAtrial if you go

to trial and advise you as to procedural matters. Thank

you.

Mr. Thompson - Thank you, Your Honor.
Mr. Smith - Thank you, Your Honor.

(End of transcript)
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PROCEEDINGS

MR. THOMPSON: Your'Honor, this is Staté of South
Cérolina versus Jimmy Charles Kendall, III. Iﬁ's under
indictment 2011-GS-46-02217, where he's been indicted for
murder. He's pleading guilty to the charge; however, he's
currently pro se with standby counsel Phil Smith, and
would ask the Court to inquire with him if he w0uldvlike
Mr. Smith to represent him going into the plea.

THE COURT: Mr. Kendall, I know I previously relieved

Mr.. Smith from representing you. I asked him to be

standby counsel in case we went té trial so he could
answer questions for you -- not to handle your trigl -
answer any questions.you might have during your trial.
Would you like for him to stand with you and assist you
now 'through this plea and answer any questions that you
might have and assist you with that?
| THE DEFENDANT: Yeah.

THE COURT: Okay. Mr. Smith, if you would please
heip represent him with regard to this plea.

MR, SMITH: I will, Your Honor.

MR. THOMPSON: -Méy it pléase_the court, Your Honor.
As I stated, Your Honor, this is State of South Carolina
versus Jimmy Charles Kendall, III, 2011-GS—46—02217 where

he's been indicted for murder. He's pleading guilty under
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Nofth Carolina versus Alford to this charge. This is for
a negotiated sentencing, Your‘Honor,.we've -- the
negotation is for a sentence of 30 years. However, we're
asking that the Court defer the sentencing at this time

until the next term that Your Honor is before us here in

York County, which I believe is the January 23rd term of
court. As part of the plea, Your Honor, as well, we'll be
dismissing two indictments, 2011-GS-46-02218, for forgery
and 2011-GS-46-02219, for grand larceny. I would let the
Court know he's currently on a probationary sentence. We
spoke to his probation agent in Lancastér County, and they
are going to handle that when we do the sentencing later

on, and they said they will run that probation violation

concurrent to the charges that are before the Court.

We have complied with the Victims' Rights Act, Your
Honor, and as we've already stated, Mr. Smith was
appointed as standby counsel for Mr. Kendall and will

assist him through the plea.

THE COURT: Sir, you're Jimmy Charles Kendall, III;

H is that correct?

THE DEFENDANT: Yes, sir.

THE COURT: How old are you, Mr. Kendall?

THE DEFENDANT: 32.

" THE COURT: Mr. Kendall, how far did you go in

school?

11
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THE DEFENDANT: The ninth grade.

THE COURT: What do you do for job or occupation?

THE DEFENDANT: Irrigation, landscaping.

THE COURT: Are you married, sir?

- THE DEFENDANT: No.

THE COURT: Do you have any children?

THE DEFENDANT: Yeah.

THE COURT: What are their ages?

THE DEFENDANT: I -- my oldest one is 15, but the
other ones, I don't remember.

THE COURT: How much time have you served in jail on
this charge? Well, I said we'll get that later, though.
Don't have to worry about_that today. We'll get the
actual -- the imposition of the sentence is when we need
to get that.

Mr. Kendall, you're charged today with murder, which
carries a mandatory minimum sentence of 30 years. Carries
a maximum sentence --

‘You haven't noticed it for the death penalty, have
you?

MR. THOMPSON: No, Your Honor.

.THE COURT: So it carries a maximum of life in prison
without parole. Do you understand the charge and the
maximum and minimum sentences you could receive on this

charge?
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THE DEFENDANT: Yes, sir.

THE COURT: Do you understand this would be, of
course, a no-parole offense? This means you'd be expected
to serve the sentence you actually receive. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Understanding that, my understanding is
that you wish to enter a -- well, I need to advise you
also, of course, that this is considered a violent offense
which could affect your ability to participate in certain
programs down in South Carolina Department of Corrections.
It's also classified as a most sericus offense. The
importance of that classification is should you get two
most serious offenses on your record or a combination of
three serious and most serious offenses on your record,
upon receiving the second or third such offense, you could
get a sentence of life without parole, so-called
two-strikes and three-strikes rule. This offense, as a
most serious offense, would classify as one of those
strikes under the two- and three-strikes rule. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: This, of course, is also classified as

felony. Understanding all that -- you understand all of

that, sir?

13
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THE DEFENDANT: Yes, sir.

THE COURT: Understanding all that, my understanding
is that you wish to enter a plea under North Carolina
versus Alford; is that correct?

THE DEFENDANT: Yes, sir.

THE COﬁRT: Do you understand that by entering this
plea, you give up your right to remain silent?

THE DEFENDANT: Yes, sir.

THE COURT: ' Do you understand that by entering this
plea, you give up your right to a trial by Jjury?

THE DEFENDANT: Yes, sir. |

THE COURT: And if you give up your right to trial by
jury, you also give up your right to assert any'legél‘
defenses you might have in a jury trial.

THE DEFENDANT: .Yes, sir.

THE COURT: I'm going fo‘go over that right with you
and the jury trial. If you requested a trial by‘jury, the
State would give you a t;ial. At trial, you would have
the right to confront ana cross-examine all w%tnesses
against you. You:wouid have the right to present any
witnesses,and/or evidence in your own defense. You would
have the»riéht to testify in your own defense if you wish
to do so, bﬁt no one can make you testify in your own

trial. If you decided to go to trial and not teStify, the

Judge would tell the jury they could not hold your failure
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to testify against you. 1In fact, the jury couldn't even
consider your failure to testify in their deliberations on
guilt or innocence. You would be presumed innocent
tﬁroughout your trial. The State has to prove you guilty
beyond a reasonable doubt to a jury of 12 people. All 12
people would have to unanimously agree that you were
guilty in order for you to be convicted. Even if you were
convicted, you still have the rigﬁt to appeal that
conviction. Do you understand your rights with regard to
a trial by jury? .

THE DEFENDANT: Yes, sir.

THE COURT: Understanding. that right, do you still
wish to enter a plea under North Carolina versus Alford,
or do you wish to go to trial?

THE DEFENDANT: A plea.

THE COURT: Now, the State has agreed to the minimum
30-year sentence on this charge, and they have agreed to
dismiss two other charges upon acceptance of your plea.
Their understanding is that a probation matter that you
were on probation for now, that would be_terminated and
whatever the sentence you received on that would run

concurrent to the sentence, to be served at the same time

as the sentence in case. Now, is that your understanding

of the agreement you have with the Solicitor's Office in

“ order to enter your plea today?

15
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THE DEFENDANT: Yes, sir.

THE COURT: = Has anyﬁody promised you anything other
than that in order to get you to enter your plea?

THE DEFENDANT: No.

THE COURT: Has anybody threatened you} coerced youc
or forced you to enter a plea against your will?

THE DEFENDANT: No, sir.

THE COURT: A1l right. Are you today under the
influence of any mind-altering substance such as alcohol,
drugs, or prescription medications which interfere with
your judgment or ability to understand what you're doing
in court? | -

THE DEFENDANT: ﬁo.

THE COURT: Do you have any mental, emotional, or
nervous condition that interferes with your judgment or
ability to understand what you're doing in court?

THE DEFENDANT: No.

THE COURT: Are you entering your plea today of your
own free will?

THE DEFENDANT: Yes{ sir.

THE-COURT: please give me the facts, Solicitor.

MR. THOMPSON: May it please the Court, Your Honor.
This occurred January 3rd of this year here in York
County in tﬁe,city of Fort .Mill at A Léne in

Fort Mill.  The defendantAwas living with the victim,

N
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10

Linda Hertzog. At the time, they had had a kind of a
rocky relationship with some altercations prior to this
event. On this particular night Your Honor, the defendant
and tﬁe victim had been consuming a fair amount of drugs
during the day, crack cocaine and possibly other drugs as
wéll, which is borne out in the autopsy of the victiﬁ.
They began to have arguments and fight with each other as
the day went on.

Ultimately during the day, the defendant began -- the
defendant got intc a fight with the victim and ultimately
choked her to death, asphyxiated her. He wasn't caﬁght
right away. No one quite realized what happened until
several days later. It was about three days later when
the body was found. Concérns from her job that she was
not there. .They began calling. The family, of course,
had been calling her. Ultimately, they found out that the
defendant had taken her cell phone or had her cell phone
with him, and during some of this texted back to some
family members as they texted to make it seem as if she
was still aiive and around.

But he had taken her vehicle at that time and had
some of her checks, which ultimately he tried to cash at
least one of those checks. But he had taken the vehicle
down to Lancaster County and basically hung out with some

friends there to try to elude any capture at that point.

17
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Of course, initially no one knew she was dead. When the
officers found her on the sixth, they knew obviously that
there was foul play immediately. From the autopsy, it
became apparent that she was beaten rather badly. She had
abrasions and bruises all over her body, and it was shown
she died from asphyxiation ffom someone literally taking
her hand, grabbing underneath the chin. There were marks
under the chin, pulling her.head back, and causing her to
suffocate to death. The bruising and abrasions all about
the body were consistent with being dfagged and beaten,
and were all consistent with the time of death, so they
would have been contemporaneous with the time of death.
The défendént uitimately, when he was caught in
Lancaster County, was grrested initially for\drivinQ under
suspension. Fort Mill police officers went out and
interviewed him at some point. When they did, he waived
his rights and gave them a statement. He admitted that he
had been involved in this. He told them that it was not
supposed to happen this way; he didn't intend for this to
happen, but he did admit that they had got into an
altercation and he at least put his arm up against her
chest and neck and pushed her against the refrigerator,
and ultimately they fell to the floor where he said he
heard her neck snap, and and at that point, he left the

scene and went on. But there is evidence from neighbors
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that he had come back at least once or twice in the days
following and gone into the apartment and come back out.

Those are the basic facts that the State would
present at trial, Your Honor, to show that the defendant
was guilty of these charges and it was a murder case.

THE COURT: I find the decision of the defendant
Jimmy Charles Kendall, III,Ato plead under North Carolina
versus Alford to case number 2011-GS-46-2217, charge of
murder. Court finds that his plea be made freely,
voluntarily, and intelligently. To some extent, he's had
the representation of an attorney. The Court previously
excused Mr. Smith -- Phil Smith was representing him on
this charge, allowed him to proceed pro se, although
Mr. Smith is here and available to answer questions and
advise him with regard to this plea and has been present
for that purpose, and assist him with ény -

| I'm sure Mr. Smith has talked with him in the past,
have you not?

MR. SMITH: I have, Your Honor.

THE COURT: And you all had some problems, I assume
soﬁe communication. But you previously discussed all the
issues with him?

MR. SMITH: I have, Your Honor, and yesterday as

well.
THE COURT: - All right. He's had the representation

19
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of a competent attorney. And to the extent he relied on
him to represent him, and I'll accept thiS'plea as freely
and voluntarily made. I find the facts presented to the
Court by the Solicitor's Office fully support the plea in

this case.

Now, Mr. Kendall, if you disagree with the proceeding

in which we're currently involved, you have ten days from

the date you were actually sentenced. I have accepted
your plea and that plea -- of course, I've accepted the
plea apd we're going to defer sentencing until a later
time, but the.plea has been madé. .I've accepted the pléa.
But once you're sentenced, you would have ten days from
the date you.were actually senteﬁéed to appeal. If you
wanted to appeal, you have ten days from that date to
appeal. Do you understand your right to appeal?

THE DEFENDANT: Yes, sir. |

THE COURT: I'm sure you probably don't want to say
anything else today, give you a chance to offer any
mitigation at the time we actually do the senteﬁcing;
We'll defer that until then as;well. . |

Mr. Smith, if he wants you to represent him there,
offer mitigation in his behalf, I ask you to do that as
well.

MR. SMITH: Thank you, Your Honor.

MR. THOMPSON: Thank you, Your Honor.
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(End of transcript of record.)
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(ON THE RECORD MONDAY, JANUARY 23, 2012 AT 12:09

P.M..)
THE COURT: Thank you.. Please be seated everyone.
MR. BRACKETT: Jimmy Charles Kendall. |
(DEFENDANT JIMMY CHARLES KENDALLVENTERING COURTROOM,
WHITE MALE:)

MADAME CLERK: Sir, raise your right hand, pléce your

left hand on the Bible.
(WHEREUPON JIMMY CHARLES

KENDALL, BEING FIRST CALLED AND DULY SWORN, TESTIFIEb AS
FOLLOWS:)
. MR. BRACKETT: May it please the Court.

THE COURT: Solicitor.

MR. BRACKETT: Your Honor, we are back on the record
in reéards to Docket No. 2011-GS-46-2217 this being a True
Bill Indictment for the charge of murder charging this
defendant Jimmy Charles Kendall, III. As Your Honor may
recall just to refresh ybur memory and to make the record
clear, the Defendant was brought to coﬁrt on November 29th
and entered a plea under Alford to charge of murder for a
negotiated sentence of thirty yéars without parole.

He had two companioh charges for forgery and grand
larceny which were to be dismissed pursuént to the plea

agreement. And in addition a probation violation will be

revoked and run concurrent.
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He is represented —- He is pro se, however, Mr. Phil
Smith of the Public Defender’s Office is standby counsel
and I guess the first thing to clarify at the beginning is
whether or not Mr. Smith will be speaking for him or not.
And then we can go back into a brief recitation of the
facts that we've provided counsel I pelieve as well as the
Court with the copies of the transcript from the November
29th plea to refresh your memory on the facts and
circumstances of the plea, but we’re ready to go forward
with the sentencing. The State has complied with the
Victim Righf’s Act. There are the family of the victim in
this case is present in the courtroom and I was handed a
note by my victim witness advocate indicating that four
members of the family wish to address the court at the
appropriate time with regards to this matter.

THE COURT: Mr. Kendall, do you.wish for Mr. Smith to
stand with you, counsel to stand with you and'speak with
you or for you or for whenever you wish to speak?

MR. KENDALL: Yes, sir.

THE COURT: Do you want him to do that for you today,
sir? |

MR. KENDALL: VYes, sir.

THE COURT: My understanding is there is a probation
violation, a matter from Lancaster County with a

recommendation as well.

25
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Counsel, does he wish to go forward with the probétion
violation now and today?

MR. SMITH: He’s been served with fhat and it’s his
understanding that would run concu;rent with his plea, Your
Honor. |

THE COURT: All right. And you wish to proceed on
that today?

MR. KENDALL: Yes, sir.

THE COURT: And have Mr. Smith speak for you on that,
Mr. Kendall?

MR. KENDALL: Yes, sir.

THE COURT: For the record Mr. Kendall plead, entered
a plea under North Carolina versus Alford on November 29th,
2011 to a cha¥ge of murdef. The rénegotiated sentence of
thirty years. The State also agreed to dismiss certain
companion charges including forgery and grand larceny.

Is all that correct? .

MR. SMITﬁ: It is, Your Honor.

THE COURT: Solicitor, is that correct?

MR. BRACKETT: Yes, sir.

THE COURT: And of course the Court deferred

sentencing‘until to date and sentencing to take place

'today.

Ready to proceed, Solicitor?

MR. BRACKETT: Yes, sir, Your Honor.
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As Your Honor will recall from having reviewed the
transcript of the plea, this case took — the incident that
underlies this case took place on January the 5th of 2011.
The Defendant and the victim in this case, Ms. Linda Lee
Hertzog, were at a residence on Lane in Fort
Mill, South Carolina. The Defendant and the victim had
been involved in a relationship and on that pérticular day
the evidence seduced by the investigation revealed that
they had been drinking and using crack cocaine.

Apparently at some point in time, and of course there
are no other witness’s to this matter excépt for - no
surviving witnesses except for the Defendant, but the
evidence from sort of a combination of what the Defendant
has indicated as well as what the investigation and the
autopsy reveal, is that at some point in time a
disagreement arose between the defendant and the victim and
a violent struggle ensued.

During the course of this struggle multiple bruises
and abrasions and assaults and indications of assaults on
the body of the victim Ms. Hertzog were revealed by the
autopsy including a number of abrasions around the knee and
ultimately the fatal wound being what appeared to be a
choke mafk from behind as if the Deféndant -- If yéu recall
Mr. Thompson I believe at the plea indicating as if someone

had grabbed the victim from behind and pulled her head back

27
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énd during the course of which this caused the asphyxiation

of the victim Ms. Hertzog.

r

The Defendant fled the scene, did not call the police
and was apprehended some days later in the victim’s vehicle
in Lancaster County and was arrested and charged at that

point in time. I believe the rest of the facts and

circumstances are laid out in fair detail in the transcript

from the original plea and I won’t belabor over it at this
point because this is a negotiated plea.

Given the facts and the circumstances I believe the
Defendant attempted to make somé sort of argument or told
the police at the time of his arrest indicated that there
may be some self defense involved and of course that was at
odds with what we believed the autopsy showed given the
circumstances of her death. So taking all the facts and
circumstances into consideration the possible defenseé and
what mightvhappen at trial we sat down with the family and
went over all the evidence with them and the likelihocod of
success at trial balanced against the potential downside Of
going to triél we came to a bonsensus among law enforcemént
and the victims’s family and ouf.office that a plea to
murder for a thirty year day for day no parole-sentence
would be appropriate in this case and that’s what we

recommended.

So that is the basis for the plea and the reasons for
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the plea offer. As I indicated there are four members of
the family that wish to address the Court and tell you a
little bit about Ms. Hertzog.

THE COURT: Let me hear from them at this time.

MR. BRACKETT: - We will call them up two at a time.

Jessica Waggoner and Patricia Petry.

MR. BRACKETT: Ma’am, if you would state your full
name and spell your last so the court reporter can get that
on the record.

a. Jessica Faith Waggoner. Wfa—g—g—o—n—e—r.

And I don’t -- I’ve never met the defendant before,
he’s a stranger to me. But I just want to share with the
Court how much one stranger has affected me and my family
immensely. I am thankful for everyone whose help bring him
here today. And I felt that that would give me peace but
yet it doesn’t bring my mother back. It only brings a hint
of justice to how my heart feels when I think of this. And
there was many things left unsaid with my mom and I’11
never have that opportunity to say I’m sorry and that I
lived her. So I just hope for the thirty years everyday
that he remembers what he did and th much ‘it affected so
many people. And that’s all I have to say.

THE COURT: Thank you, ma’am.

A. My name is Patricia Petry, I’'m the oldest daughter of

Linda Hertzog. Honesty I don’t even know what to say. I
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had it planned. The hurt that one-man has caused in her
five children, her grandchildren; even the grandchildren
she has never met and the other family members, the
brothers, the sisters, and her friends who all have gone
now that she is gone. I do appreciaﬁe the detectives and
the judicial system here in York County for all their hard
work and their diligenbe. Aﬁd I can’t even thank them
enough today but the man who took my mother is.going to at
least have to do thirty years aﬁd hopefully every day of
his life he will see her face and know what he did.

This is a picture of my oldest.

(PATRICIA PETRY PUBLISHED PHOTO TO THE COURT.)

MS. PETRY: They will never see their grandmother
again.

THE COURT: Thank you, ma’amn.

MR. BRACKETT: Your Honor, in addition Ms. Susan
McCorkle and Megan Hertzog would like to address the court.

MR. BRACKETT: State your full name and s?ell your
last. |
A. My name is Susan McCorkle.

(SUSAN MCCORKLE CRYING.)

MS. MCCORKLE: 1It’s M—c-c;o-r—kfl-e.

Linda was my sister in law but more than that she was
my friend. And he took her and he didn’t have to do that.

He could have just walked away, he could have just walked
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away. She’ll never get to see any of her children or her
grandchildren, none of us ever, ever again.
A. My name is Megan Hertzog, H-e-r-t-z-o0-g.

I just want to take this time to say my mother was
there for me for my entire pregnancy.

.(MEGAN HERTZOG CRYING.)

MS. HERTZOG: He took her from us. She was at every
doctor’s appointment. That was gonna be her life; And now
she never gets to meet that little boy who did nothing to
anyone.

(MEGAN HERTZOG PUBLISHED PHOTO TO THE COURT.)

This is my beautiful baby who will never hear from his
grandmother;-

MR. BRACKETT: Thank you, Your Honor. If you have any
other questions about the case or the facts and
circumstances.

THE COURT: Let me ask, Mr. Kendall, were you served
with an arrest warrant for violation of your probation in

Case No.06-GS-29-1438 in court today? Were you served with

- that?

MR. KENDALL: Yes.

THE COURT: And were you originally sentenced on a
charge of assault and battery of a high and aggravated
nature? Were you sentenced to the State Department of

Corrections for a determinant term of four years provided
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¢ upon the service of one year, balance was suspended to
probation for four years and you were required to get
substance abuse counseling, subjected to random drug and
alcohol testing, complete anger management counseling? Is
all of that correct, sir?

MR. KENDALL: Yes, Sir.

THE .COURT: Please tell me about any other known
Qiolations.

AGENT CLARK: Your Honor, in the Warrant W29110026
issued by the Lancaster County Probation Office, he’s
chérged Qith failure.to follow advice and instructions of
the agent in that he failed fo report to the probation
office as instructed by his agent. He missed:a scheduled
report on November 4th of ‘10 after being instructed to
report back on this date for a schedﬁled violation of
probation summons. He also missed reports for the months
of December:2010 and January 2011. Failed to gain
permission from the agent before changing.his residence.
Per home visit on 1/18/11 it was 1earned that a new tenant
was occupying the residence and he no longer lived there.
Failed to work at a lawful occupation having been
unemployed since placed on probation and having the ability
to work. failed to refrain from violating federal, state
or local law by immediately contacting his probation agent

per rap sheet dated 1/26/11 it Was learned that Kendall was
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arrested on 3/7/10 by Mecklinburg Sheriff’s Office for DUI,
DWI. And on 4/4/10 of Lancaster County Sheriff’s
Department fpr DUS and was convicted on May the 1llth of
‘10. On 1/7/11 he was arrested by Lancaster County
Sheriff’s Office for open container and DUS. On 1/7/11

arrested by Lancaster County Sheriff’s Office for failure

_to appear for traffic offense. He failed to pay his

supervision fees and he failed to pay his court ordered
fine. Your Honor, we also served him with the Citation,
Citation CC4612004.

THE COURT: Let me askAﬁim about that.

See that Citation now?

Mr. Kendall, were you aLSO'served with a probation
citation for violation of your probation in this same case?

Were you served with that also in court today?

MR. KENDALL: Yes, sir.

THE COURT: Please proceed.

AGENT CLARK: 2nd, Your Honor, in that citation we
charged him with pleading guilty to Indictment 11-GS-46-
2217 for the offense of murder. Your Honor, Mr. Kendall’s
original sentence was four years provided on one year, four
years probation so he served the one year and then on
October the 14th of 2008 he was revoked an additional two
years so there is one year remaining to revoke, Your Honor.

And we are handling this for Lancaster County
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Probation Office.

THE COURT: - Yes, sir.

MR. SMITH: Your Honor, with regards to the violation
he uﬁderstands ﬁhe violation based upon the plea and:
a¢cepts that. He does not wish to day anything concerning
the violation.

THE COURT: All right. Anything you wish to offer in
the way of mitigation now will be the opportunity to do
that.

MR. SMITH: Thank you, Your Honor.-

Your Honor, Mr. Kendall has ask me to speak.

Obviously in a case where there.is a loss of life our court
sysfem in any way feels inadequate to deal with it. There
is some restoration that a family that has lost a member
certainly cannot have no matter what happens here today. I
can just tell Your Honor having been able to séeak with

Jimmy he wished me to some how communicate to the Court

that he did not ;ntend all of this to happen. I think

that’s obvious somewhat from the facts as the Sclicitor has
handed them up or an account of them from the priof plea.
But unfortunately there was a mix here of substance

abuse and domestic issues that were ongoing, propensity for

_arguing and fighting mixed in with the substances that led

to something that’s unfortunate, just simply should not

have happened and he understands that as well.
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While his memory of the events are somewﬁat hazy there
are some of the events that he can put back together, had
questions about how some of the things may have or could
have happened but ultimately he understands he is
responsible that it would make no sense to drag the court
or the family through that trial, through that setting.

There is a loss of life that has occurred and he

understands that he will have to live with being the cause

of that for not only his incarceration period but for the

rest of his life.
He had strong feelings that comes across, his

affection for Ms. Hertzog when he speaks with me about it

‘and explaining that clearly he wouldn’t have meant for that
to happen but he’s responsible for letting things get out

"of hand and wanted me to communicate that to the court.

THE COURT: I'understand that.

Mr. Kendall, anything you want to say?

MR. KENDALL: Your Honor, I can’t.

THE COURT: Case No0.2011-GS-46-2217 Jimmy Charles
Kendall, III, having pled under North Carolina versus
Alford to a charge of murder, the sentence of the Court is
that he be committed to the State Department of Corrections
for a determinant term of thirty yeafs. He is given credit

for all jail time served since he’s been in jail.

You have any idea how much that is at this time?
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MR. SMITH: I do not, Your Honor.

MR. BRACKETT: Three Hundred and eighty-one days; Your

Honor.

THE COQRT: How many?

'MR. BRACKETT: Three Hundred and Eighty-one days.

THE.CQURT: I'm going to give you credit for Three
Hundréd and Eighty-one days that he’s been in jail.

In so far as the probation violation in Case No. 06~
GS-29-1438 the Court finds these are substantiai wilifulu
violations of probation. He is no lbnger a suitable
candidate to remain on probation the Court will therefore
revoke his remaining time which appears to be about a year.
I will revoke that‘time and run that conqurrent to the
thirty years and give him crediﬁ for any time he served
also on that in jail awaiting disposition.

Thank ydu.

AGENT CLARK: Your Honor.

THE COURT: Yes, mafam;

AGENT CLARK: Will the service of the time satisfy thev
fines and supervision fees; is that éorrect?

THE COURT: Yes, ma’am.

AGENT CLARK: Thank you, Your Honor.

MR. BRACKETT: Thank you, Your Honor.

~~ END OF TRANSCRIPT OF RECORD --
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STATE OF SOUTH CAROLINA )
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In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a

particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
* which question any such continied answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.
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Name and ocatlon of Court which imposed sentence \ \
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3. Name(s) of co-defendant(s) (if any)

N//A
The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:

@  Lase\Todidmens®2on - 6846 - 02217 (Murder)
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- (b)

()

The date upon which sentence was imposed and the terms of the sentence:
@ 133]2002 30 years \iolent /Mst Secious

(b)
(©)

Check whether a finding of guilty was made:

(@) after a plea of guilty
(®) after a plea of not guilty
(c) after a plea of nolo contendere \/

-

Did you a peal from the judgment of conviction or the imposition of sentence?
' N s shond Gp Counsel

If you answered Ayes@ to (7), list:

(a) the name of each Court to which you appealed:

i. A,/[A

it 7,5;‘/;\
e
A

1ii. ZA

!
(b)  the result in each such Court to which you appealed:

i J;///a
i. /%
i, i

(©) the date of each such result: -

I A,’A“

. / N [\
i, i
(d) if known, citations of any/writtcn opinion or orders entered pursuant to such
results:
i 7
/
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10.

11.

12.

13.

(b)
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-State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully:

(a) _,‘!gdr:\la Nisconduct
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(©) &E avitadice peithheld From me
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(a) any petition in a State Court under South Carolina Law? A//,L

®) any petition in State or Federal Courts for habeas corpus or post-convictions
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(©) any peihion in the United States Supreme Court for certiorari other than petitions.
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() any other petitions, motions or applications in this or any other Court? _ A/ é i
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7
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If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(@) A/flx
(b) w
(©) / A

Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea?

) your trial, if any?

sad b0 use i as shand oo counsal

, from the judgment of conviction or the imposition of

(c) your sentenging?
(d) your appeal,}

sentence? 1//;\
(e) preparation, presentation or consideration of any petitions, motions or applications

_ with respect to this conviction, which you filed?
If you answered Ayes@ to one or more parts.of (17), list:
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19.  State clearly the relief you seek in filing this application:

/
20.  Are you now under sentence from any other.court that you have not challenged?

No
Revised 3/2003
STATE OF SOUTH CAROLINA ) o ‘ '
i E ) 4 VERIFICATION
County of \{Ofk )

; : VU e .
I, \\H\M\\Ll\ﬁkﬁ(\éﬂﬁ\\ ~ 319409 , being duly sworn
upon my oath, d&pose and say that I have subscribed to the foregoing application; that | know the
contents thereof; that it includes every ground known to me for vacating, setting aside or

correcting the conviction and sentence attacked in this application; and that the matters and

ali;gation's therein set forth are true.
foansh C. Monid L1

SWORN to and subscribed before me this 23+ A

day of _ Fehrme , dur

X s . ws)
e/ Notary Fiblommtssion Expires
October 8, 2014
My Commuission Expires:
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, \ LAY & \J\—U\d\“\ 3'\5\ 409 , hereby apply for leave to
proceed in this dction without prepayment of fees or costs or secumv therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

(N [ am the applicant in this action and I believe | am entitled to redress.

) Because of my poverty I am unable to pay the costs of said proceeding or give
security theveof.

/,”,4»-1/7 ( ' ’ / 27’7.—
< Applicant N

SWORN or affirmed to and subscribed before me tlus
2%,.d dayof [~ L)n,.gd L dar

/YQ'L@“‘Z’? S

Publi
«") Notary Pu ‘Mommlss:on Expires
October 8, 2014

#!: Commission Expires:
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IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF YORK

Jimmy Charles Kendall, III, # 319409, 2012-CP-46-0768

Applicant,
V. RETURN AND MOTION TO DISMISS

State of South Carolina,

)
)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

The Respondent, making its Return to the application for post conviction relief (PCR) filed
February 29, 2012, would respectfully show this Court:
L
The Applicant is currently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Clerk of Court fof York County. The Applicant was

indicted at the July 2011 term of the York County Grand Jury for Murder (2011-GS-46-2217). On

January 23{2011, the Applicant appeared pro se and pled pursuant to North Carolina v. Alford as
indicted to murder.! The Honorable Lee S. Alford sentenced Applicant to a term of imprisonment
for thirty (30) years. The Applicant did not appeal his conviction or sentence.

—

Attached herewith and incorporated herein are the records of the York County Clerk of Court

regarding the subject conviction, the Applicant's records from the South Carolina Department of
Corrections, and the application. The Respondent reserves the right to amend this Return upon

receipt of any relevant materials.

II.

1 of 4
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In his current application for post conviction relief the Applicant alleges that he is being held
in custody unlawfully for the following reasons:
1. *Judge Misconduct”
2. “Lawyer Misconduct”

3. “Evidence withheld from me”

The Applicant fails to allege a claim of ineffective assistance of counsel. The Respondent

submits that this Application for Post-Conviction Relief should be summarily dismissed for failure to
state a claim cognizable under the Post-Conviction Procedure Act, S.C. Code Ann. § 17-27-10to -

160. An Applicant may commence a post-conviction relief action on the following grounds:

*

1. That the conviction or the sentence was in violation of the Constitution of the
United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;

3. That the sentence exceeds the maximum authorized by law;

4, That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice; '

5. That his sentence has expired, his probation, parole or conditional release

[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or

6.  Thatthe conviction or sentence is otherwise subject to collateral attack upon
any ground of alleged error heretofore available under any common law,
statutory or other writ, motion, petition, proceeding or remedy; may institute,
without paying a filing fee, a proceeding under this chapter to secure relief.
Provided, however, that this section shall not be construed to permit
collateral attack on the ground that the evidence was insufficient to support a
conviction. ’ '

[Emphasis supplied.] S.C. Code Ann. § 17-27-20 (1976).

1 Prior to the plea, the Applicant asked for and was granted the relief of Phillip Smith, Esquire as counsel.

20f4
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These facts do not support a cognizable claim for post-cbnviction relief under any of the
statutory grounds. Therefore, the Court should summarily dismiss this application for post-
conviction relief.

[I1.
Additionally, the Applicant appeared pro se at th¢ guilty plea hearing. W_t_l}_e

Applicant states a claim which is recognized in PCR, there can be no ineffective assistance of

counsel when the Applicant represents himself. Pursuant to Rule 12(b)(6), SCRCP, this Court

_should summarily dismiss this allegation because it does not state a claim for which relief may be
granted.
Iv.
Each and every allegation contained within the application not hereinbefore either expressly
admitted, qualified or explained is hereby denied.
V.
WHEREFORE, having made its Return and Motion to Dismiss, the State requests that
the Applicant's current application for PCR be summarily denied and dismissed.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

J. RUTLEDGE JOHNSON
Assistant Attorney General
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- By:
ATTORNEYS FOR RESPONDENT

" Office of the Attdmey General

P.O.Box 11549
Columbia, SC 29211
Telephone: (803) 734-3737



STATE OF SOUTH CAROLINA o
: IN THE COURT OF COMMON PLEAS

COUNTY OF YORK
2012-CP-46-0768

JIMMY C. KENDALL, Ili, 319409
Applicant,

vs AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

e g AN P WP SR NS S R R R

Respondent.
1. | am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and

that this is a proper circumstance of service by mail.

3. | have this day served a copy of the Return and Motion to Dismiss in the
above-captioned matter on the following person(s) by depositing same in the United States
mail, postage prepaid:

Tyler Bathrick

PO Box 10751
Rock Hill, SC 29732

jheffdra Yodhg, Le ssistant
For Resporndent

DATED this 15" day of May, 2012.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
' SIXTEENTH JUDICIAL CIRCUIT

COUNTY OF YORK

Jimmy Charles Kendall, II1, # 319409, . 2012-CP-46-0768

Applicant,
v. CONDITIONAL ORDER ():;F:DISMISSSL
State of South Carolina, |

)
)
)
)
)
)
)
)
)
)
)
)
Respondent. )
)

This matter comes before the Court by way of an Application for Post-Convi(c-:ion Reli%léd
February 29, 2012. - The Respondent made its ‘Return and Motion to D-ismiss on
4 N2 .
| B PROCEDURAL HISTORY
The records before‘this Court indicate that the Applicant is currently confined in the South
Carolina Department of Corrections pursuant to orders of commitment of the Clerk of Court for
York Céunty. The Applicant was indicted at the July 2011 texm‘of the York County Grand Jury for

Murder (2011-GS-46-2217). OnJ anuéry 23,2011, the Applicant appeared pro se and pled pursuant

to North Carolina v. Alford as indicted to murder. The Honorablé Lee S. Alford sentenced
Applicant to a term of imprisonment for thirty (30) years. The Applicant did not appeal his
conviction or sentence.

In his current application for post conviction relief tile Applicant all"eges that he is being held

in custody unlawfully for the following reasons:

1. “Judge Misconduct” ‘ ' N H\
2. “Lawyer Misconduct” : . ‘\s
~ \‘

10f4- ’23
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3. “Evidence withheld from me”
FINDINGS OF FACT AND CONCLUSIONS OF LAW

The-Court has reviewed the pleadings and all relevant supporting documents. Pursuant to
S.C. Code Ann. § 17-27-70(b) (2003), the Court makes the following findings of fact and
conclusions of law:

This Court finds that this matter should be summarily dismissed for failure to state a claim
cognizable @der the Post-Conviction Procedure Act, S.C. Code Ann. § 17-27-10 to -160. An
Applicant may commence a post-conviction relief action on the following grounds:

1. That the conviction or the sentence was in violation of the Constitution of the
United States or the Constitution or laws of this State;

2. That the court was without jurisdiction to impose sentence;

3. That the sentence exceeds the maximum authorized by law;

4. That there exists evidence of material facts, not previously presented and
heard, that requires vacation of the conviction or sentence in the interest of
justice; -

5. That his sentence has expired, his probation, parole or conditional release

[was] unlawfully revoked, or he is otherwise unlawfully held in custody or
other restraint; or

6. That the conviction or sentence is otherwise subject to collateral attack upon
* any ground of alleged error heretofore available under any common law,
statutory or other writ, motion, petition, proceeding or remedy, may institute,
without paying a filing fee, a proceeding under this chapter to secure relief.
Provided, however, that this section shall not be construed to permit
collateral attack on the ground that the evidence was insufficient to supporta

conviction.
[Emphasis supplied.] S.C. Code Ann. § 17-27-20 (1976).
These facts do not support a cognizable claim for post-conviction relief under any of

i i
20f4 ﬁ%*“K

L
:l

J
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the statutory grourids. Therefore, this Court summarily dismisses this applicatibn for post-
conviction relief.

In his application, the Applicant states that he asked for and thé court granted the
relief of Phillip Smith, Esquire as counsel. Thus, an Applicant who represents himselfin a
proceeding cannot claim ineffective assistance of counsel. Pursuant.to Rule 12(b)(6),
SCRCP, this Court summarily dismisses this allegation because it does not state a claim for
which relief may be granted.

CONCLUSION

S.C. Code Ann. § 17-27-70(b) states in pertinent part:

When a court is satisfied, on the basis of the application, the answer
or motion, and on the record, that Applicant is not entitled to post-
conviction relief and no purpose would be served by any further
proceedings, it may indicate to the parties its intention to dismiss the
application and give its reasons for so doing. Applicant shall be
given an opportunity to reply to the proposed dismissal.

Pﬁrsuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this Application with '
prejudice unless the Applicant provides specific reasons, factual orlegal, why the Application should
not be dismissed in its entirety. The Abplicant‘is granted twénty (20) days from the date of service of
this Order upon him to show why this Order should not become final. The Applicant shail file any
reasons he méy have with the -Yofk Cbunty Clerk of Court and shall serve opposing counsel at the
following address: |

Office of the Attorney General
Attn: J. Rutledge Johnson, Esquire

P.O. Box 11549
Columbia, South Carolina 29211

3of4




AND IT IS SO ORDERED this (% Say of My, 2012
A -ﬁ-»
{ /bv{{/ T il

JOouN C. HAYEs, Il 7
Préesiding Judge
Sixteenth Judicial Circuit Court

J/g/\/(j\ , South Carolina.
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ALAN WILSON
ATTORNEY GENERAL

July 10, 2012

The Honorable David Hamiiton
Clerk of Court, York County
Post Office Box 649

York SC 29745

RE: Jimmy C. Kendalli, lil v. State of South Carolina
2012-CP-46-0768

Dear Mr. Hamilton:

| received the attached “Applicant Amendment and Response to Proposed
Dismissal Dated” in the aforementioned matter on June 22, 2012. Please be advised
that Rule 11 of the South Carolina Rules of Civil Procedure requires every pleading,
motion, or other paper of a party represented by counsel to be signed by at least one
attorney of record who is an active member of the South Carolina Bar. If a pleading,
motion, or other paper is not signed, “it shall be stricken unless it is signed promptly
after the omission is called to the attention of the pleader or movant.” Rule 11,

SCRCP.
Theréfore, the State does not consider this document part of this action.

According to our records, Inmate Jimmy C. Kendall, 11, is represented Julia M. Bass,
Esquire. By copy of this letter, | am notifying counsel of the State’s position.

Sincerely,

/
(A{- ge Johnson
- Assistant Attorney General

cc: Julia M. Bass, Esquire

RemBert C. Dennis BUILDING *  Post OFFicE Box 11549 » Corumsia, SC 29211-1549 « TELEPHONE 803-734-3970 » FacsimiLE 803-253-6283




State of South Carolina
The Circuit Court of the Sixteenth FJudicial Circuit

John C. Hayes, lli Moss Justice Center, 2nd Floor

1675-1H York Highway
Judge York, SC 29745-7434

Phone: (803) 628-3047
Fax: (803) 628-3055
jhayesj@sccourts.org

July 11, 2012

Mr. Jimmy Kendall, #319409
Kirkland Correctional Institution
4344 Broad River Road
Columbia, SC 29210

Re: J ifnmy Charles Kendall, III, #319409 v.' State of Soutﬁ Carolina
C.A. No. 2012-CP-46-0768

Dear Mr. Kendall:

The Clerk has filed your “Applicant (sic) Amedment (sic) and Responce (sic) to
Proposed Dismissal Dated.” In it you reference my Order of May 25. 2012, mailed to you and
your attorney, Julia M. Bass, Esquire on May 30, 2012.

As you have counsel in this Post-Conviction Relief matter, you may not-represent
yourself and the referenced Application raises no issue for the Court’s consideration '

I enclose a copy of Judge Lee S. Alford’s Order of April 25, 2012, substituting Ms. Bass
for Tyler A. Bathrick, Esquire.

ohn C. Hayes, III

JCHIIV/fjk
Enclosure

Cc:  Julia M. Bass, Esquire (w/enclosure)
J. Rutledge Johnson, Esquire (w/enclosure)
File
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Dated: %Weé&.f’%& -

STATE OF SOUTH CAROLINA™ 5} - " IN THE SIXTEENTH JUDICIAL CIRCUIT
E G )ere o @OURTOF COMMON PLEAS

‘coUN'TYQFYoRK' "f,f ) . [CASENO: J0I2CP46768 - o
- - L R ' L - oA é‘ E 3
Jnnmy Charles Kendall 111#319409 ) Bt ¢
j SE Sya
y Yo R
Plaintiff/Petitioner, ; .}"cz’.‘i—‘ - 8
vs. 3 ORDER SUBSTITUTINQQ:&N g 5
State of South Carolina, LY
o)
. Defendant/Respondent, - - )
| )

IT APPEARS TO THE COURT that Tyler Bathirick, Esquire, of the York County Bar -
was appointed as counsel to reljreécnt the Plaintiff on his Post- Conviction Relief case on April
9,2012 by the Honorable Lee S. Alford LT T R B s

T FURTHER APPEARS ‘that Julia M. Bass, Esquzre ‘of the Hony County Bar consents
by her signature below, to assume represcntanon of the Plamuﬁ’s Post- Conviction Rehef case
currently pendmg in York County as substitute counsel for Tyl:r Bathnck, Esquire.

ITIS THEREFORE ORDERED ADJUDGED AND DECREED that Julia M. Bass,

: Esquxre shall be substituted as counsel of record for the Plamuff and that Tyler Bathrick,

Esquire; shall be relieved of his obligation to the Plaintiff as prev1ously appointed by the

Honorable Lee S. Alford on April 9, 2012.
IT IS SO ORDERED.

e

S Rp L mee e preps v emasaer pow 3 pe i o e e
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_
So% 2 &
| | 26T O
STATE OF SOUTH CAROLINA ) IN THE COURT OF CO LEAS =
COUNTY OF YORK o ) SIXTEENTH JUDICIAL CREHE ’éfé
- ) C.A.NO.: 2012-CP460768}mE X T
Jimmy Charles Kendall, ITI, # 319409, ) ¥ B 5
: Applicant, ) O T w O
v. ) APPLICANT'S RESPONSETO <
) CONDITIONAL ORDER OF DISMISSAL
State of South Carolina, ) (Request For Hearing)
Respondent. )
)

This matter comes before the Court upon an Application for Post-Conviction Relief filed

February 29, 2012.

On April 9, 2012, the Honorable Lee S. Alford appointed Tyler Bathrick of the York
County Bar to represent Applicant. On April 25, 2012, Judge Alford signed an Order
substituting Julia M. Bass of the Horry County Bar as substitute counsel for the Applicant and

relieved Attorney Bathrick of any further duties of representation of the Applicant.

The Respondent filed a Return and Motion to Dismiss on May 15, 2012. The Honorable
Judge John C. Hayes, II1, signed a Conditional Order of Dismissal on May 21, 2012 granting
Applicant twenty (20) days from the date of service of the Order upon him to show cause why

the O:der should not become final.

The aforementioned Order Substituting Counsel was filed witﬁ tixe York County Clerk
of Cov;]rt on May 25,2012. OnJune 21, 2012, Applicant’s new counsel received the Conditional
Order of Dismissal. Applicant’s counsel requested the transcripts from the Applicant’s plea
hearing; and was given an extension of thirty (30) days by Respondent from the date of her
receipt of the transcripts to re‘épond on AApplicant’s behalf to the Conditional Order of Dismissal.

Applicant’s Counsel received the plea tfanscripts from Respondent on April 19, 2013.
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PROCEDURAL HISTORY

The Applicant is currently confined in the South Carolina Department of Cotrections

* pursuant to orders of commitment issued by the York County Clerk of Court. The Applicant was

indicted during the July 2011 term of the York County Grand Jury for Murder (Indictment #
2011-GS-46-2217). On January 23, 2012, the Applicant appeared pro se and pled pursuant to
North Carolina v. Alford as indicted to the charge of Murder. The Honorable Lee S. Alford

sentenced Applicant to a term of imprisonment of thirty (30) years. The Applicant appealed

neither his conviction nor his sentence.
SUPPLEMENTAL GROUNDS FOR POST-CON_VICTION RELIEF

*The Applicant comes before this Court and moves to amend and supplement his previous
Application for Post-Conviction Relief. In support of his Application, Applicant alleges that the
circuit court erred in allowing him to proceed wifh his pro se plea because his waiver of his right
to counsel was not knowingly and intelligently made. The Applicant contends that, under
Faretta, in ordgr_to establish a valid waiver of the right to counsel it must be established that the
accused is aware of his or her right to counsel and of the dangers and disadvantages of self-
r;presént_ation. Faretta v. California, 422 U.S. 806, 95 S. Ct. 2525, 45 L.Ed.2d 562 (1975);
Bridwell v. State, 306 S.C. 518, 413 S.E.2d 30 (1992). The Applicant contends that his decision
to procéed pro _sg was not knowingly and intelligently ma&e as he Idi.d not possess an adequate 4
knowledge of the South Carélina Ruies of Evidence, South Carolina case law, state sfatutory

laws, the rules of procedure at trial; the legal challenges he could raise and the defenses available

‘to him. The Applicant further contends that he was not adequately informed of and did not

understand the dangers and disadvantages inherent in self-representation.



65

z

The Applicant aileges that his extreme difficulty in understanding the English language,
both spoken and in written form, further demonstrate his inability to knowingly and intelligently
waive his constitutional right to counsel. The Applicant asserts that “the record [must] establish
[the defendant] knows what he is doing and his choice. is made with eyes-open.” ﬂr_e_tg 422
U.S. at 835. The:_Applicant further contends that “the ultimate test of whether a defendant has

made a knowing and intelligent waiver of the right to counsel is not the [circuit court’s] advice,

but the defendant’s understanding.” State v. McLauren, 349 S.C. at 493, 563 S.E.2d at 348 (S.C.
App. 2002). Although a specific inquiry by the judge expressly addressing the disadvantages of '
a pro se defense is preferred, the ultimate test is not the trial judge’s advice but the accused’s
undéxstanding. Wroten v. State, 301 S.C. 293,391 S.E.2d 575 (1_990). The Applicaﬁt asserts

that there in hothing in the record which affirmatively shows that he was literate, competent and |
had sufficient knowledge and understanding of the dangers of self-representation such that his

waiver of the right to counsel was a knowing and voluntary exercise of his informed free will.

The Applicant further contends his waiver of counsel was not knowing and intelligently
made as he hgd ﬁot received a mental health examination, which examination he had asked his
previous counsel to arrange; Applicant contends that a mental health evaluation was necessary
in order to address his mental health issues, his need for medication, his competency and his
understanding of the iegal proceedings. Applicant contends that he and his previous counsel had
discussed whether he, Applicant, Was' subjeét to physical and mental impairments which might
affect his ability to make decisions. The Applicant contends that he did not have a sufficient
_ background to understand the dangers of self-representation as he had been emponed as a lawn
care worker and had attended public schoois only into the ninth grade. The Applicant asserts

that he was not ai)prised of his rights by any other source. Prince v. State, 301 S.C. 422,392

3




S.E.2d 462 (1990); Wroten v. State, 301 S.C. 293, 391 S.E2d 575 (1990). The Applicant further

asserts his unknowing waiver of counsel was based on what he believes to be mistreatment and

' neglect by his court-appointed counsel, who failed to obtain a necessary mental health

examination; who failed to visit him for fnonths ata timé; and who failed to answer his
questions, in part due to what Applicant perceii'ed was counsel’s overwhelming caséload asa
public defender. The Applicant alleges that he is currently receiving medication which has

si gnificantly improved his ability to understand, concentrate and manage stressful circumstances.
He did not have the advantage of this medicatioﬂ at the time he appeared pro se before the

Circuit Court on this charge.

The Applicant contends that there is nothing in the record which indicates the courts
considered (1) the defendant’s age, educational background, and physical and mental health; (2)
whether the défendant was previously involved in criminal trials; (3) whether he knew of the
natﬁre of the charge aﬁd of the possible penalties; (4) whether he was represented by counsel
before trial or whether an attorney indicated to him the difficulty of self-representation in his
particular case; (5) whether he was attempting to delay or manipulate the proceedings; (6)
whether the accﬁsed knew he would be required té comply with the rules of procedure at trial;

(7) whether he knew of the legal challengés he could raise in defense to the charges against him’;

(8) whether the exchange between the defendant and the court consisted merely of pro forma

answers to pro forma questions; and (9) whether the defendant’s waiver resulted from either
coercion or mistreatment in determining if a defendant had sufficient background to understand

the disadvantages of self-representation as outlined in State v. Cash, 309 S.C. 40, 419 S.E.2d 811

(S.C. App. 1992), Bridwell v. State, 306 S.C. 518, 413 S.E.2d 30 (S.C. 1992). Applicant

contends that the court’s failure to consider these factors was error. |
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The Applicant moves this Court to dismiss the Conditional Order of Dismissal and to
order a full hearing on the merits of his Application for Post-Conviction Relief, as he asserts that
he did not possess the skill and experience necessary in order to competently and intelligently

~ choose to waive his constitutional right to counsel and to choose self-representation. ﬁe further

 asserts that he was not aware of the dangers and disadvantages of self-reprcsentaﬁon, nor could
he have known of or appreciated the hazards of proceeding pro se when he appeared in Circuit

Court on November 2, 2011, November 29? 2011 and Janﬁary 23, 2012 regarding his plea. His

choice was not made with his “eyes opén” as is required under Faretta.

The Applicant further asserts that there exists evidence of material facts not previously
presented to and heard by this Court which requires the Court’s Conditional Order of Dismissal
to be vacated and which rcquires, in the interest of jusfice, that he be granted a full hearing on the

matters presented in his Application for Post-Conviction Relief. '

Respectfully submitted:

VcCarley Bass

34" Avenue North, Suite 102
Mayfair Building

Myrtle Beach, South Carolina 29577
(843) 839-2501 Telephone

(843) 839-2507 Fax

Attomey for Applicant

May 8,2013
~ Myrtle Beach, South Carolina
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STATE OF SOUTH CAROLINA

) . INTHE COURT OF COMMON PLEAS
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
- 2
Jimmy Charles Kendall, III, # 319409). 2012-CP-46-0768 < 2 2
) S0E g
Applicant, ) ' 022 A
) ERE
v. ) Zel) 3
) FINAL ORDER OF DISMISSAL;”’ e ™
State of South Carolina," )
)
Respondent. )
Y ‘

This matter comes before the Court pursua'nt to an application for post-conviction relief
(PCR) filed February 29, 2012. The Respondeni (the State) made its Return and Motion to DlSIm}SS
on Méy 15, 2012, requesting that the Application be summarily dismissed. Pursuant to this request
and after rev1ew1ﬁg the pleadings in this mattet and all of the records attach..ed'thereto thlS‘ Court
issued a Conditional Order of Dismissal dated May 21, 2012, provisionally denying and dismissing
this action, while giving .the Applicant twenty (20) days from the aaté of service of said Order in
which to show why the dismissal sh;)uld not become final. The Applicant received a copy of the
Condlﬁonal Order of Di;missal on June 21, 2012, but did not receive a copy of the Applicant’
transcripts until April 19, 2013. The Applicant replied to the Conditional Order of Disfnissal on May
8,2013.
In a document titled “Applicant’s REsponse to Conditional Order of Dismissal,” thé
Applicant é;gues he is entitled to an evidentiary héaring because he coﬁtends his waiver of counsel at

the November 2, 2011 hearing was not knowineg and intelligently made. The Applicant further

argues the trial court should have conducted a hearing pursuant to Faretta v. California, 422 U.S. 806

- %O\W




(1975) to determine whether the Applicant knew and understood the dangers of self-representation.
This Court has reviewed the Applicant’s response to the State’s motion to dismiss in its entirety, in
conjunction with the original pleadings, and finds that a sufficient reason has not been shown why
the Conditional Order of Dismissal should not become final.

This allegation raises a direct appeal issue that is procedurally barred by SC Code Ann. § i7-
27-20(b) (2003). Post-conviction relief is not a substitute for a direct appeal. S@M& 264
S.C. .417, 215 S.E.2d 883 (1574). A post-conviction relief application cannot assert any issues that

could have been raised at trial or on direct appeal. Ashley v. State, 260 S.C. 436, 196 S.E.2d 501

(1973). The Applicant could have raised this issue at trial or on appeal. His failure to do so has
waived this allegation as a ground for relief. Once the Applicant decided to represent himself, there
cease to éxist'a claim for ineffective assiétance of counsel. Accordingly, this Couﬁ finds no reason
why the €onditional Order of Dismissal should not become final.
«IFIS THEREFORE ORDERED that, for the reasons set forth in the Court’s Conditional
Order of Dismissal, the Application for PCR is hereby denied and dismissed with prejudice.
This Court heréby notifies the Applicant that he must file and serve a Notice of Appeal
within thirty (30) days of the service 6f this Order to secure appellate review. S_eé Rulé 203,

SCACR. The Applicant’s attention is directed to Rule 243, SCACR, for the procedures following

the filing and service of the notice of appeal.

AND IT IS SO ORDERED this ?lpdi/ay%f ﬁ %
. % |/
k“/zzk/ / T Gyt

John/_.C ayes, Il f / %‘L/
Chigf/Administrative Judge '

-, 2013.
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ARREST WARRANT
STATE OF SOUTH CAROLINA
D County/ E Municipality of
Fort Mil!
THE STATE 201101025
against

Jimmy Charles Kendall, 111
Address: e e
Phone: _ —— SSN:
Sex M Race: W Height 5§ 7 \weight: 150
JL Siate: < DL #
J08B: Agency ORI & SC0460200
>rosecuting Agency:  Fort Mill Police Department
’rosecuting Officer: S, C. Witliams - 501

dftense: Murder

3TA. SOUTH CAROLINA )

ORIGINAL ST iorney Goners
D County/ E Municipality of ) AFFIDAVIT At 21, 2003
Fort Mill )

Personally appeared before me the affiant S. C. Williams

being duly sworn deposes and says that defendant  Jimmy Charles Kendall, 111
dig within thls county and state on or about 01/03/20)1
State of South Carolina (or ordinance of D County/

in the foliowing particulars:

DESCRIPTION OF OFFENSE  \ucder

who

violate the crminal laws of the
Fort Mill )

H Municipality of

| futher state that thete is probsble cause to believe (hat _the defendant named above did commit
the crime set forth and that probable cause is based- on the following facts:

That on or about January 3, 2011, the defendant, Jimmy Charles Kendall 111, did willfully with malice aforethought. cause the death
of victim, Linda Lee Hertzog, as a result of asphyxiation. This incident occurring at Lane, Fort Mill, South Carolina,
and the Facts established through police investigation and statement by the defendant.

7

dffense Code: 0116 - . .
‘ode/Ordinance Sec.  16-03-0010, 0020 .
Signature of Affiant
Tis warrant 18 CERTIFIED FON  SERVICE  n e — .
N STATE OF SOUTH CAROLINA

u County/ D Municipsiity of D County! . Municipality of W Affiants Address 111 Academy Street

The accused X Fort Mill, SC 29715-
3 1o be arested and brought before me to be Fort Mill ) Affiant's Telephone
lealt with according to the law.

(L.S)
Signature of Judga
Jate:
RETURN
+ copy of this arrest warrant was delivered to
‘efendant

m«“ &sﬁfzq TO:

-York County General Sessions
1675 York Hwy
York, SC 29745

QRIGINAL
\

ORIGINAL

on or about

'ORIGINAL

ARREST WARRANT

TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY:

It appearing from the above affidavit that there are reasonable  grounds fo believe that

1/3/2011 defendant Jimmy Charles Kendatl, [H]
did violate tha criminal laws of the State of South Carolina (or ordinance of

D County/ H Municipality of Fort Mill
: rd
DESCRIPTION OF OFFENSE: Murder ) oD e

—— L a

) as set forth befow:

Imssn found probable cause and the above affiant having sworn before me, you are empowered and directed to arrest the said amssa@a 33 him or

her before me fosthwith to be deait with according to law. A copy of this Arrest Warrani shail be delivered 1o the am.m.am:. at the time of xaculion or as -
soon thereafter as Is practicable

10 and subscribed g€ ) n"u w“'“
po - ) Judge's Address |11 Academy Street P
©s) ) Fort Mill, SC 29715- = e
Judge's Telephone (803)547-2022 o Ty
: _ ) . *5
Judge Code: ) Issuing Court: D Magisirate E Municipa! @ Circuit
ORIGINAL ORIGINAL ORIGINAL




, : , After _u.mm:m fully advised as to my
WITNESSES DOCKET NO. 2011-GS-46- b b%\ .\\ v legal rights, 1" hereby waive presentment
FMPD / Williams ___ , . . lotheGrandduy.
| The State of South Carolina . |
. Defendant
County of York

ity CA. &&Q £ QS\P\\ /4

. * hereby muvmmﬂ in'my own proper person and plead
oo%qo_uomzmmz.mmmm_oZm ;zm__qm.m_ms_a_gamao:o.

4 Pmr ﬁmﬁ\

JULY 21, TERM 2011

>_~_~mm..._. WARRANT NUMBER

J216499
THE STATE 3
A eSSy
. o - gr& [xL
ACTION OF GRAND JURY . ) . . C.C.C. @_.m AND G.S. )
TRUE BILL
L JIMMY CHARLES KENDALL, Il
/- . .

Fofeperson of @rand Jury
2L \\\\
7
<mwo_o._.
Indictment for
: - MURDER
Foreperson of Petit Jury , . . [ 4

Date:

SC Code: § 16-3-10°
CDR Code: 0116

[



~ STATE OF SOUTH CAROLINA ) INDICTMENT
COUNTYOF YORK )

At a Court of General Sessions, convened on July 21, 2011, the Grand Jurors of York

County present upon their oath:

MURDER
Jimmy Charles Kendall, I, -did in York County on or abbut January 3,
2011, feloniously,.‘_»willfuIIy-and with malice aforethought, kill one Linda Lee
Hertzc'ag by means of physically beating and chokihg her and that the said
: victim died é_s a r.esultjth'ereof, all in vioiation of Secti’onA 16-3-10, Code of
Laws of South Carolina (1976), as amended. The Murder occurred at

Lane in the Town of Fort Mill, South Carolina.

Against the peace and dignity of the State, and contrary to the statute in such case

made and provided.

Ut

_ S : ~~ DEPUTY $OLICITOR

Dred N

NS WO e T
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4

¢'OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS .
UNTY OF Yok N Ou,\ ; -

, GIATE Vs e e ) ]NDICTMENT/CA_SE#: 2011-GS46-02217

4 Jimmy Charles I(endall m )’ 3216499
ARK: g ofOffense 130011 _
Race: WHITE = Sex: M Agﬁ&w @ch § ;_16-03-0010,0020 . = A
DOB: _ SS#: W@de# 0116 . . .. @f@g L
Address: ' ’/6/
City,State,Zip:  FOR ' SENTENCE SHEET % »
DL#: _ 4?

O CONVICTED OF or - [XPLEADS
L YL

In disposition of the said indictment comes now the Defend

TO: Murder
inviolationof § 16-03-0010, 0020 of the 8.C. Code of Laws, bearing CDR Code# = 0116 V//
(] NON-VIOLENT VIOLENT [JSERIOUS [XJMOST SERIOUS  []Mandatory GPS(CSC [18§17-25-45
w/minor 1st or Lewd Act)
(defendant's initials)

The charge is: [X]AsIndicted, [JLesser Included Offense, [jDefendant Waives Presentment to Grand Jury.
The ple Without Negotiations or Recommendation, @ Negotiated Sentence, O Recormnendanon by the State.

, N I N Y
son, Waltof' W. SCBar# .1  Defendant - Attorney for Defendant SC Bar#

WHEREFORE, the Defendant is commited to the ’g State Department of Corrections,

for a determinate term of "2 7 days/month ~ or [} underthe Youthful Offender Act not to exceed years
and/or to pay a fine of $ ; providedthat upon the service of days/months/years and/or payment

of § ; plus costs and assessments as applicable*; the balance is suspended with probation for

- months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference, : .

[] County Detention Center,

CONCURRENT or [} CONSECUTIVE fo sentence on:

The Defendant is to be given credit for time served tto S,C. Code § 24-13-40 to be calculated and applied
y the: State Department of Corrections. :
[J The Defendant is to be placed on the Central Registry Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25—65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS:
DRESTITUTION: [ Deferred [] Def Waives Hearing [ ] Ordered PTUP - . .
Total 8 plus20% fee: $ days/ours Public Service Employment -
Payment Term: ) Obtain GED 0
{3 Setby SCDPPPS Attend Voe. Rehab. or Job Corp.
- ' : May serve W/E begining :
Recipient: : Substance Abuse Counseling O
*Fine: $ Random Drug/Alcohol testing
§ 14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
4121100 U Sy, s100 A ——— - P of§ - besiunine
- c \ . .
g 5&5-2955)((1)3.!?Asses:2e:trf ) ;:go : $ - paidto Pubhc Defender Fund
§ 56-1-286 (DUI Breath Test) 85§ Other:
Proviso 47.9 (Public Def/Prob) $500 $
§ 14-1-212 (Law Enforce. Funding) $25 - § ‘5 -—
§ 14-1-213 (Drug Court Surcharge) $150 g
§ 50-21-114(BUI Breath Test Fee) - $50 3
§ 56-5-2942(J) (Vehicle Assessment) - $40/ea _§ {1 Appointed PD or appointed other counsel,
Proviso 90.5 (SCCJA Surcharge) $s 3 5— 8 47.12 requires $500 be paid to Cletk = °
3%1o0 County (if paid in instailments) $§ during probation.

TOTAL SRS = .
| A C_ L Q
Presiding Jud ﬁ; c‘"‘% =<

. : . . () .
Clerk of Court D”W sudge Code: AN — g
Court Reporter: e , Sentence Date! _ l’; 72-12_.~
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