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Michael and Mary Ann Smith

220 Stancil Street

Easley, South Carolina 29640 Lefte
MichaelDSmith@housemail.com

March 26, 2025

The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

T8:THd 52, 92 UK

7 #Gjunog suaald JAN0G §0 HA

Re: Smith v. King Asphalt, Inc. #2021-CP-39-00329 — Clarification of Legal Standard,
Procedural Fairness, and Regulatory Violations

Dear Judge Salvini:

Plaintiffs write respectfully to clarify a critical issue of law and procedural fairness currently
affecting this case. Specifically, the distinction between negligence per se and ordinary
negligence appears to have been blurred, to the prejudice of Plaintiffs, based on defense

counsel’s repeated efforts to shift the applicable standard and change the narrative of this case to
suit what they want to defend.

In the transcript of the Summary Judgment hearing held on January 27, 2025, at 11:30 AM in
Courtroom 4 of the Pickens County Courthouse, at page 15, lines 4 through 7, Plaintiff began to
enter his statement of the case into the record. However, immediately after Plaintiff completed
the first sentence, the Court interjected at line 8, stating: “Okay. So let me stop you there, Mr. |
Smith.” Although the Court later stated at page 16, lines 3 and 4: “Okay. All right. You can finish
reading it but that's the issue that I've got to focus in on...”, Plaintiff was not thereafter given the
opportunity to fully complete his statement for the record.

Plaintiff respectfully submits that the statement he intended to read was crucial to his case
because it was specifically prepared to clarify that Plaintiffs’ claim is based on negligence per se,
premised on statutory and regulatory violations, and to explain that defense counsel was
deliberately attempting to blur this distinction by reframing the case as one of ordinary
negligence, thereby luring the Court into applying the wrong legal standard.

Plaintiff believes this clarification was essential to preserve the correct framing of the case for
the record and to ensure that the Court’s ruling would be based on the proper legal theory as
pleaded and supported by Plaintiffs’ evidence.

For this reason, Plaintiff now submits this letter, which summarizes the statement Plaintiff was
attempting to enter into the record during that hearing.
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Plaintiff respectfully requests that the Court accept this letter as part of the official record in this
matter and specifically acknowledge its inclusion.

The following facts and arguments are submitted in support of Plaintiffs’ position:
Clarifying the Legal Distinction — Negligence Per Se vs. Ordinary Negligence

South Carolina law clearly states that negligence per se arises directly from violating a statute or
regulation designed to protect the public. Once such a violation is established, duty and breach
are satisfied automatically as a matter of law. From that point forward, the only remaining issues
are causation and damages, both of which are factual determinations well-supported by
Plaintiff’s evidence,

By contrast, ordinary negligence requires Plaintiffs to separately prove:

» Duty

e Breach (measured against a subjective "reasonable person” or "industry" standard)
o Causation

o Damages

Negligence per se eliminates the need for subjective standards, expert testimony, or industry
practice evidence because the law itself sets the standard of care. This is confirmed by Whitlaw v.
Kroger Co., 306 8.C. 51 (1991) and Rayfield v. S.C. Dept. of Corrections, 297 S.C. 95 (1988).

Despite this, the defense continues to argue that Plaintiffs must produce an expert to explain
subjective industry standards, attempting to reframe this as ordinary negligence. Respectfully,
this argument is legally flawed and directly undermines the negligence per se cause of action
Plaintiffs have consistently pled and supported.

Specific SCDOT Regulations and Guidelines Violated

King Asphalt’s conduct violated multiple clear and enforceable SCDOT regulations, which serve
as the basis of our negligence per se claim. These include:

1. SCDOT Standard Specifications Section 401.4.21 (2014 Edition) — Prohibiting opening
lanes to traffic where lane height differentials exceed one inch (1") (milled lane next to
paved lane).

o The record proves King Asphalt stipulated to a 2-inch lane height differential,
double the legal limit, exposing motorists to an unreasonable hazard.

2. SCDOT Work Zone Safety Guidelines and Project Traffic Control Plan (TCP) -
Requiring continuous traffic control devices until the hazardous condition is mitigated.

o King Asphalt admitted prematurely (without first mitigating the safety hazard)
removing all traffic control devices, leaving the traveling public exposed to
unmarked hazards.

1
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3. SCDOT Specification Section 401.4.20 — Limiting milling operations to no more than ten
(10) calendar days before repaving or eliminating the hazard.
o King Asphalt violated this regulation by leaving the LISL (at the accident site)
milled for twenty-one (21) days (March 6-27, 2019), more than double the
permissible time.

Each of these objective violations independently satisfies the breach element of negligence per
se. No expert testimony is required to interpret these clear regulatory limits.

Procedural Fairness Concerns — Defense Tactics and Court’s Adoption

Plaintiffs must also respectfully highlight repeated procedural fairness concerns that have further
disadvantaged us as pro se litigants:

« Ambush Memorandum: Defense counsel served Plaintiffs a 212-page memorandum with
new arguments and evidence at the start of the hearing, depriving us of any meaningful
opportunity to review or respond. This tactic undermines the fair hearing principle
enshrined in our system,

« Reframing of Claims: Defense has improperly reframed our negligence per se claim into
ordinary negligence, imposing a higher burden of proof requiring subjective expert
interpretation that does not apply to the cause of action we pled.

« Judicial Adoption of Defense Framing: Plaintiffs are deeply concerned that the Court’s
current analysis appears to accept defense counsel’s improper reframing, creating an
erroneous expert witness requirement that contradicts well-established South Carolina
law on negligence per se.

These errors, when considered together, undermine the integrity of the proceedings and create an
impression of judicial imbalance.

Procedural fairness requires that Plaintiffs’ properly pleaded claims be adjudicated under the
correct legal framework and not dismissed due to procedural manipulation or incorrect
application of law.

Sumniary Judgment Standard and Proper Application

Finally, under Rule 56(c), SCRCP and Baughman v. AT&T, 306 8.C. 101 (1991), summary
judgment is warranted only where the non-moving party fails to show evidence of an essential
element of their claim.

. Here, Plaintiffs have produced:

Direct evidence of statutory and regulatory violations;

SCHP dashcam footage (photographic evidence), Trooper testimony;

Eyewitness testimony;

Defendant’s own admissions regarding lane height/condition and removal of traffic
controls.
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Additionally, The Kitchen Planners, LLC v. Friedman (2023) reaffirms that South Carolina
rejects federal Celotex standards. Plaintiffs are not required to produce an expert to explain the
law, the law speaks for itself when it comes to statutory or regulatory violations.

Plaintiff’s Summons and Complaint clearly supports a negligence per se claim:

i1. Explicit Allegation of Regulatory Violations

o Complaint Lang@gg::_Paragraph 22(d) of Plaintiff’s complaint directly states that King
Asphalt failed to comply with the guidelines set by SCDOT for Work Zone Traffic
Control.

« [Significance: This allegation is critical because it invokes a specific regulatory standard
(SCDOT guidelines) designed to protect public safety.

Eh Reference to Specific Regulationsf

. :C omplaint Langu_agg]: Paragraphs throughout the complaint refer to SCDOT regulations,
South Carolina Code, and Work Zone Traffic Control guidelines.

o Significance: By referencing these regulations, Plaintiffs establish that a legal standard
exists that the defendants were required to follow.

[3. Protected C_lass! _ | ' _

» IComplaint Context: The complaint indicates that the Plaintiffs were motorists traveling
through an SCDOT work zone operated by King Asphalt.

. ]Siﬁiﬁcance: This establishes that Plaintiffs belonged to the class of people (motorists)
that SCDOT regulations were designed to protect.

r

ﬂd. Causal Linkagﬁ:I

 Complaint Lanpuage: Paragraphs 21, 22, and 23 state that the damages were a direct and
Proximate result of the negligence of the Defendants.

» Significance: By explicitly connecting the injuries to the Defendants' negligent
commission/omission (including failure to comply with SCDOT regulations and contract
language), the complaint asserts a causal link between the regulatory violations and the
Plaintiffs harm.

5. Elements of Negligence Per S¢

+ Violation of a Statute or Regulation:
The Complaint clearly points out the failure to comply with regulations set by SCDOT
for Work Zone Traffic Control.
e The purpose of the law is to protect from the kind of harm that the plaintiff suffered; and
» The plaintiff is a member of the class of persons that the law is intended to protect.

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1206 of 1535



Under a theory of negligence per se, a jury does not need to decide if the defendant acted as a
reasonable person would act given the circumstances, Instead, the jury just needs to decide
whether the defendant’s violation of the law caused the plaintiff’s injuries. If so, then the
plaintiff will be entitled to recover compensation for their medical treatment, lost wages, pain
and suffering, and other losses. For the foregoing reasons, Plaintiffs respectfully request the
[Court:

Reaffirm that negligence per se governs this case, with no requirement for subjective

expert testimony;

Recognize that SCDOT regulations set the applicable standard of care and King

Asphalt’s violations are proven;

Acknowledge the procedural unfaimess Plaintiffs have endured due to defense tactics,
including the ambush memorandum and improper legal framing of Plaintiff’s case;
Deny summary judgment for the defense based on the correct application of South

Carolina law.

Thank you for your time and careful consideration of these important clarifications. Your ruling
in this case will not only determine the outcome for Plaintiffs but also set a precedent for fair

treatment of pro se litigants who may face similar challenges in the future.

Respectﬁ.llly subﬁ\ittcd A 1

/s/ D. Smith, Plaintiff / Pro Se - March 26, 2025

s/ Wlamm March 26, 2025

Filed on March 26, 2025
Smith v. King Asphalt, Inc.
2021-CP-39-00329

By US Mail: March 26, 2025
The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

Catharine Garbee Griffin

Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204

By Email: March 26, 2025
jsalvinisc@sccourts.org

CGrifﬁn@brbIega]._com

/s! Michael SmW/ Pro Se - March 26, 2025
X h/']
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Appellants' Second Supplemental Submission, filed April 11, 2025. (App. 16)
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STATE OF South Carolina IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL
COUNTY OF Pickens CIRCUIT
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329
Plaintiffs,
VS, PLAINTIFFS' SECOND
SUPPLEMENTAL SUBMISSION
Themistoklis Economou and King Asphalt REGARDING MOTION TO
Ine., RECONSIDER PURSUANT TO RULE
59(e)
Defendants.

PLAINTIFFS' SECOND SUPPLEMENTAL SUBMISSION REGARDING MOTION TO
RECONSIDER PURSUANT TO RULE 59(e)

TO THE HONORABLE COURT:

Plaintiffs Michael and Mary Smith, pro se, submit this second supplemental brief in support of
their. Motion to Reconsider the Court's Order granting summary judgment to Defendant King
Asphalt, Inc. This submission is timely made in.accordance with the Court's Order of April 4,
2025 setting a deadline 6£'4:00 PM April 11, 2025, for additional filings.

These Second Supplemental Submissions, in their entirety, were filed April 11, 2025.
I. INTRODUCTION

This second supplemental submission is timely made pursuant to the Court’s procedural order
issued in response to Plaintiffs’ Rule 59(e) Motion to Reconsider, originally filed and served on
February 28, 2025. The Court acknowledged receipt of Plaintiffs’ supplemental filing for
reconsideration dated March 20, 2025 and served on March 21, 2025, and has ordered that it will
decide the motion based solely on written submissions. No oral argument will be held. Pursuant
to that order, the Court has granted Plaintiffs until the aforementioned deadline, to file additional
materials, with the non-movant permitted to file a reply by April 18, 2025. Plaintiffs submit this
final brief as their complete and final written submission in support of reconsideration.

Plaintiffs respectfully assert that the Court’s initial Order overlooked critical evidence,
misapplied relevant -South Carolina law, and failed to adequately address the procedural
unfairness resulting from Defense Counsel's last-minute submission of a voluminous
memorandum. This supplemental brief clarifies these points and demonstrates that summary
judgment was improper. This case turns on a clear-cut question of law: whether a jury may
evaluate undisputed regulatory violations without the need for expert testimony.

STTRIGZ,TT ddy

g

JUR0T SUBAT JAN0D O BT

[En,

1\

-
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II. ARGUMENT
A, The Court Erred in Requiring Expert Testimony for a Negligence Per Se Claim
The Plain Meaning Rule and Public Safety Regulations

South Carolina courts consistently apply the “plain meaning” rule to statutes and regulations. As
the Supreme Court stated in Hodges v. Rainey, 341 8.C. 79, 85, 533 S.E.2d 578, 581 (2000),
where the language of a statute is clear and unambiguous, “theé court has no right to impose
another meaning.” See also Sloan v. Hardee, 371 S.C. 495, 640 S.E.2d 457 (2007), which
reaffirms that statutory terms must be given their plain and ordinary meaning and that courts
must not engage in forced interpretation when the language is clear. See also Beaty v.
Richardson, 56 S.C. 173, 34 S.E. 73 (1899). This principle applies equally to regulations and
contractual provisions that function as regulatory mandates.

The only recognized exception, articulated in City of Rock Hill v. Harris, 391 8.C. 149, 705
S.E.2d 53 (2011), citing Kiriakides v. United Artists Commc'ns, Inc., 312 S8.C. 271, 440 S.E.2d
364 (1994), is where applying the plain meaning would lead to an “absurd result” or clearly
defeat legislative intent. No such absurdity exists here. On the contrary, applying the literal text
of the 1-inch rule, traffic cone retention, correct traffic control implementation and 10-day
milling limit advances the clear public safety purpose behind these regulations.

South Carolina Law on Negligence Per Se: 1t is well-established in South Carolina that a
violation of a statute or regulation constitutes negligence per se if the statute or regulation is
designed to protect a class of persons, which includes the plaintiff, and the violation proximately
causes injury.

Whitlaw v. Kroger Co., 306 8.C. 51, 410 S.E.2d 251 (1991): This case appears to be directly on
point and explicitly addresses the elements:

e Duty from Statute: To establish a duty of care arising from a statute, the plaintiff must
show: "(1) that the essential purpose of the statute is to protect from the kind of harm the
plaintiff has suffered; and (2) that he is a member of the class of persons the statute is
intenided to protect.” '

o Breach via Violation = Negligence Per Se: If the plaintiff makes the above showing
(establishing duty) and then shows the defendant violated the statute, they have proven
breach (“failed to exercise due care"). The court stated, "This constitutes proof of
negligence per se.”

» Causation Required Separately: Whitlaw strongly emphasizes that proving negligence
per se (duty and breach) is not the end of the inquiry. It explicitly states: "The finding of a
statutory violation, however, does not end the inquiry. The causation of the injury must
also be evaluated.” And further: "After establishing negligence per se, the Plaintiff must
then prove that the violation of the statute was causally linked, both in fact and
proximately, to the injury."
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SCDOT Regulations as Basis for Negligence Per Se: Plaintiffs' claim is predicated on King
Asphalt's violation of specific SCDOT regulations concerning work zone safety, particularly
those related to lane height differentials and traffic control devices. These regulations are
designed to protect motorists, including the Plaintiffs. Specific violations include:

» Removing traffic control protections and exposing motorists to a hazardous lane height
differential exceeding SCDOT's 1-inch limit between a milled inside lane and an adjacent
paved outside lane, in violation of SCDOT safety requirements. This point is reinforced
by the deposition testimony of SCDOT Construction Services Engineer Joe Daniel Laws
III, who testified that cones and protections are to remain in place until the hazardous
differential is 'safened up' [Exhibit C - Joe Daniel Law III CSE SCDOT deposition pages
28,29] as is clarified on page 23 of Defendant’s exhibit attached to their memorandum.
[Exhibit C - Joe Daniel Law ITI CSE -SCDOT deposition pages 28,29] Furthermore, King
Asphalt acknowledged the existence of the lane height differential and the absence of
cones at the time of the crash (Defendant’s Memorandum, p.3), thereby confirming that
the public was exposed to the hazard when traffic control protections were
prematurely/unlawfully removed.

e Prematurely removing traffic control cones/devices from the hazardous area before
mitigating the height differential, thus unlawfully reopening the lane. [Exhibit C - Joe
Daniel Law III CSE SCDOT deposition pages 28,29]

o Leaving the inside lane milled for 21 days, exceeding the 10-day limit. [Exhibit J -
SPECIAL PROVISION - Lane shall not be left milled for more than 10 consecutive
days]

s Failing to implement the required overall traffic control scheme/signage. [Exhibit P -
Page 23 -2 Delineate shoulder edges]

These regulations are not obscure or ambiguous, they are written in plain English,
understandable to any reader. For example:

o SCDOT Division 600/400 Standard:

“During surface planing and milling operations, grade elevation differences greater
than 1 inch in areas with pavements composed-of hot mixed asphalt (HMA) base
courses, intermediate courses or surface courses and Portland cement concrete are
PROHIBITED between adjacent travel lanes open to traffic unless otherwise
directed by the Department,” [emphasis added]

as stated verbatim on page 22 of the contract proposal filed by Defendant as part of its
Memorandum in Support of Summary Judgment. [Exhibit M -Page 22 -1 -One inch
regulation]

s As specifically stated on page 23 of the contract proposal exhibit filed by Defendant in

support of its Motion for Summary Judgment. [Exhibit N - Page 22-2 Lane closures
required]
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"During any surface planing and milling operations, lane closures are required at
all times where grade elevation differences and drop-offs greater than the
acceptable measurements specified heretofore exist adjacent to or between travel
lanes open to traffic unless otherwise specified by the department."” [emphasis added]

o Traffic Control: “Cones and warning devices shall remain in place until hazards are
corrected.”

"Supplement and delineate the shoulder edges of travel lanes through work zones
with traffic control devices to provide motorists with a clear.and positive travel
path. Utilize portable plastic drums unless otherwise directed by the Department.
Vertical panels may be used where specified by the plans and directed by the RCE.
The installation of traffic control devices are required in all areas where those areas

"immniediately adjacent to a travel lane open to traffic have been altered in any
manner by work activities, including but not limited to activities such as grading,
milling, etc. * [emphasis added]

[Exhibit P - Page 23 -2 Delineate shoulder edges]
i
s Painted Left-Turning Arrows:

"Within the limits of existing turn lanes on all roadways, apply and place white

arrows in all locations where previous arrows have been eradicated by the work

unless otherwise directed by the RCE. Apply and place white arrows within 72

hours of the eradication of the original pavement markings.”" [emphasis added] [page
" 30 Defendants Exhibit 1 attached to Memorandum]

King Asphalt, Inc. failed to paint left-turning arrows on the LISL, for over 21 days
e Milling Duration:

“No milled surface shall remain open to traffic for more than 10 calendar days.”
[emphasis added] [Exhibit J - SPECIAL PROVISION - Lane shall not be left milled for
more than 10 consecutive days)

These directives require no technical training to interpret. They are straightforward safety rules.
The jury is certainly composed of “common persons,” and these plainly-worded rules are easily
within their-grasp. If reading and understanding these safety regulations requires expert
interpretation, then it follows that the general public, the very class of persons these regulations
are designed to protect, would be excluded from understanding or complying with them. Such a
result is incompatible with the purpose of public safety regulations, which must be accessible
and'enforceable by laypersons. This principle is well recognized-in jurisprudende, including the
South Carolina Supreme Court’s acknowledgment that laws designed to protect public safety
must be comprehensible to the people they are intended to protect. See, e.g., Whitlaw v. Kroger
Co., 306 S.C. 51 (1991), where the Court enforced a statutory duty without requiring expert
interpretation because the governing law was specific, objective, and interided to provide a clear
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benchmark for conduct. The legislative intent behind such regulations is to ensure public
compliance and protection, not to shield violators under a veil of technical ambiguity accessible
only through expert testimony. The plain language of the cited regulations does not require the
public to understand the engineering or material science of paving to recognize when a condition
is unsafe or in violation of law.

These SCDOT-mandated contractual provisions function as enforceable regulatory standards due
to SCDOT’s continuous oversight and control of the project. King Asphalt was not operating
independently; it was performing work under contract with the South Carolina Department of
Transportation. As such, the contractual language in the SCDOT-issued proposal book governs
construction conduct with the force and effect of regulatory compliance. Violations of these
directives are thus tantamount to violations of applicable safety regulations, making them
actionable under a negligence per se theory.

Because these regulations must be interpreted by their plain meaning (Hodges), it follows that
the general public, the very class of persons these regulations are designed to protect, must be
able to understand and follow them without requiring technical expertise.

Because these provisions function as binding safety requirements under the Department’s
regulatory authority, and because their language is plain, directive, and comprehensible, there is
no legitimate need for expert interpretation. The same attributes that qualify these provisions as
enforceable also qualify them as accessible: they communicate required conduct in ¢lear terms
consistent with both legal and common understanding. Their enforceability and intelligibility go
hand-in-hand.

Contrary to the assumption underlying the Court’s original ruling, the regulations at issue do not
require specialized knowledge of civil engineering or materials science to be understood or
applied by a jury. Rather, they represent objective safety mandates that are plainly worded and
self-executing. To require expert testimony to interpret clear safety language would transform
the regulatory function into an exclusive domain, unintelligible to the very public it is designed
to protect.

This approach is supported not only by case law, but also by longstanding canons of statutory
interpretation. In South Carolina, as elsewhere, courts are to apply the “plain meaning” rule:
‘Where the statute’s language is plain and unambiguous, and conveys a clear and definite
meaning, the rules of statutory interpretation are not needed and the court has no right to impose
another meaning.” That principle applies equally to regulations, including those adopted through
contracts with regulatory agencies when they set binding safety standards for public protection.

No Expert Testimony Required: The Court's reliance on the need for expert testimony is
misplaced. The issue is not whether King Asphalt met an industry standard of care, but whether
it violated specific SCDOT regulations. The regulations themselves provide the standard, and the
evidence demonstrates that King Asphalt failed to comply. As established in Whitlaw v. Kroger
Co., 306 S§.C. 51 (1991) and Rayfield v. 5.C. Dept. of Corrections, 297 5.C. 95 (1988),
negligence per se eliminates the need for subjective standards, expert testimony, or industry
practice evidence because the law itself sets the standard of care. Like in Rayfield and Whitlaw,
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Plaintiffs rely not on abstract industry standards but on objective regulatory violations that
require no expert interpretation.

|
B. The Court Overlooked Key Evidence Establishing Regulatory Violations

Admission of Lane Height Differential: King Asphalt has admitted that a 2-inch lane height
differential existed at the time of the accident. This exceeds the 1-inch limit established by
SCDOT regulations for lanes open to traffic when a milled lane is adjacent to a paved lane). In
their [Memorandum, p.5; Depositions: Michael, p.36; Limbaugh, p.44, King Asphalt confirms
the LISL was milled, and the LOSL had new asphalt at the time of the crash, saying], "It is not
disputed that at the time of the collision between the moped operated by Smith and the car
operated by Economou that the inside left Jane had been milled and was in that condition and the
outside lane had been paved with new asphalt.” [Memorandum, p.5] This admission by
Defendants of the circumstance of the roadway, coupled with the language of the pertinent
regulation, PROHIBITING opening of the lane for public use when such a circumstance
exceeds 1" in lane height differentiation, conclusively establishes breach under the negligence
per se doctrine.

Premature Removal of Traffic Control Devices: Undisputed evidence, including dashcam
footage and witness testimony, confirms that traffic control devices were removed before the
lane height differential was mitigated. (Trooper Laginestra - SCHP dashcam video] Thisis a
direct violation of SCDOT regulations. SCDOT's Construction Services Engineer Joe Daniel
Laws III testified that cones are to remain in place until the lane has been "safened up."
However, King Asphalt admits to removing the cones, as demonstrated in the Defendant’s
Memorandum, p.6-7 and Depositions of Limbaugh and Michael.

Contradictory Testimony: The Court relied on the testimony of King Asphalt and SCDOT
witnesses who claimed compliance with regulations, However, these claims are contradicted by
documentary evidence and admissions, including the SCDOT Daily Work/Inspection Reports.
Specifically, witness testimony from Olivia Paige Bryan confirmed that cones between the lanes
"ended about ten seconds before the accident.” [Exhibit E - Olivia Paige Bryan - ten seconds] A
verification that King Asphalt, Inc. employees were present or at least “ten seconds away”. But
for 6 years denied knowledge of the accident or that it was in a SCDOT work zone. A clear
failure to comply with Division 600/400 regulations regarding protecting the public from
hazardous road conditions.

Even after denying it for 6 years, Defendants finally acknowledged the accident occurred in their
active SCDOT work zone, and was admitted to by King Asphalt in their Memorandum, p.2.

Deposition Testimony of Makison: While Defense Counsel highlighted selected excerpts from
Mr. Makison's deposition to support their position, they declined to submit the entire deposition
transoript, thereby omitting critical context and contradictions. A full reading of Makison’s
testimony reveals that he acknowledged the 1-inch regulation governing lane height differentials
mitigation during milling operations before adjacent travel (one milled and one paved) lanes are
opened to traffic. [Exhibit G3:- Michael - Limbaugh - Makison - Laws Deposition
excerpts]Makison also acknowledges Defense counsels claimed 2" standard; but for a different
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circumstance (dropoffs and shoulders). This recognition directly supports Plaintiffs’ claim that
ng Asphalt violated the regulation (for adjacent lanes which are milled and paved - which was'
defense counsel's stipulated.condition of the accident site at the time of the accident) and
underminesl Defense Counsel's effort to frame the regulation as ambiguous or irrelevant.

C. The Co¢rt Failed to Address Procedural Unfairness

Last-Minute Memorandum: Defense counsel's submission of a 212-page memorandum on the
day of the hearing prejudiced Plaintiffs' ability to respond effectively. This constitutes trial by
ambush, which is disfavored under South Carolina law. [Exhibit B -

01272025 PICKENS.SMITHvTHEMISTOKLIS. transcript] A description of this conduct is
described by the Court in the MSJ hearing transcript. This deprived Plaintiffs of the opportunity
to meaningfully address and refute the arguments raised in that submission, in violation of due
process principles.

Pro Se Status The Court should consider the challenges faced by pro se litigants and ensure that
they.are afforded a fair opportunity to present their case. The last-minute memorandum created
an imbalance in the proceedings.

D. Rebuttal of Defense Arguments

Explicit Rebuttal, of Court’s Case Law Citations: In its prior Order, the Court appeared to rely
on cases such as Kemmerlin v. Mutual Benefit Ins. Co. and Etheredge v. Richland Sch. Dist. 1 in
concluding that expert testimony was necessary or that summary judgment standards weighed
against Plaintiffs. However, these cases are materially distinguishable, Kemmerlin involved a *
professional malpractice claim in which expert testimony was essential to establish complex
standards of care within a specialized profession, a context fundamentally different from a
negligence per se claim based on clear safety regulations governing public roadway construction.
Etheredge, meanwhile, applied a traditional summary judgment analysis not tailored to the
specific context of negligence per se arising from regulatory violations. It-did not involve a
statutory or regulatory framework that set forth objective safety rules as the applicable standard
of care, and thus does not control here.

In contrast, Plaintiffs® case is governed by binding authorities such as Whitlaw v. Kroger Co.,
306 S.C. 51, (1991), and Rayfield v. S.C. Dept. of Corrections, 297 8.C. 95 (1988), which affirm
that when the law itself defines the- applicable standard of care, such as through clearly
articulated public safety regulations, expert testimony is not required. These cases underscore
that when alstatutory or regulatory violation forms the basis for a negligence per se claim, the
court and jury may apply the law-directly without reliance on subjective professional norms.
Plaintiffs respectfully. direct the Court’s attention to their prior discussion of this point in their
Supplemental Motion to Reconsider.

Accident Lotation: The precise location of the accident is established by the GPS coordinates'in
the SCHP accident report TR-310, Fleetwatcher GPS data, and Trooper Laginestra's deposition

testimony. Expert testimony is not required to interpret these sources. These coordinates are
basic, objective data recorded by law enforcement and SCDOT systems, not expert
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interpretation, and plainly locate the accident within the King Asphalt, Inc. SCDOT work zone.
SCHP accident report TR-310 GPS coordinates place the accident in the LOSL, eastbound
between Owen Lane and Old Easley Pickens Hwy 8. The GPS coordinates recorded in the TR-
310 accident report, entered by SCHP Trooper Laginestra, place the accident precisely at:
Latitude: 34° 50" 48.8" N; Longitude: 82° 39' 12.64" W. [Exhibit K - Original and Amended TR-
310 Accident Reports by SCHP Trooper Laginestra -March 22 2019 and August 4 2023]

Highway Conditions: The condition of the highway at the time of the accident is confirmed by
the SCDOT Daily Work Reports and SCDOT Daily Inspection Reports - Form 400.04, which
describe the milled condition of the fast lane (LISL) and the paved condition of the slow lane
(LOSL) on March 22, 2019 at approximately 5:08 PM. [Defendant’s Memorandum] [Exhibits aa
aal aa2 aa3 - King Asphalt Inc SCDOT Daily Work Reports March 6th 12th 22nd 27th 2019]

Witness Testimony: King Asphalt claims that four witnesses affirm that the King Asphalt, Inc.
paving crew complied with South Carolina state law, Division 600/400 regulations, MUTCD
guidelines, and contract requirements at all times. However, none of the four deponents had
firsthand knowledge of the accident, having admitted they were not present at the accident scene
when it happened, nor were they aware of it for weeks, months even years after the fact. [Exhibit
G - Michael - Limbaugh - Makison - Laws Deposition excerpts] While witnesses and GPS data
show King Asphalt, Inc. workers to be present at the time of the accident, King Asphalt, Inc. has
denied that fact to this day.

E. Clarification Regarding the Record and Concerns Regarding Corrupted Evidence

Plaintiffs respectfully clarify that the term “the record,” for purposes of this motion and any
potential appeal, includes all filings since the Defendant’s Motion for Summary Judgment
(January 19, 2024), as well as the initial pleadings that frame the nature of the case. This includes
the original Summons and Complaint, which defines the claims under a negligence per se theory
and identifies the legal basis for Plaintiffs’ allegations, as well as: Plaintiffs’ Response and
Cross-Motion; Motion to Clarify; Defendant’s Memorandum in Support; Plaintiffs’ Objection to
that Memorandum; Plaintiffs” Motion to Reconsider; the Supplemental Rule 59(e) Submission;
Plaintiffs’ letter to the Court regarding improper framing of the Complaint by Defense Counsel ,
corrupted exhibit data, and procedural improprieties [Exhibit H -Plaintiffs letter - Judge Salv1m] ;
and the present supplemental submission. Plaintiffs request that the Court consider the totality of
this body of filings (with attached exhibits) in ruling on the motion and preserving the record on
appeal.

Plaintiffs are especially concerned that the corrupted exhibit files, if left unremedied, may
prevent the Court from reviewing the complete set of supporting evidence. If the Court intends to
apply a standard of ordinary negligence, then full consideration of the Plaintiffs’ complete
evidentiary record, including the corrected corrupted exhibits, is necessary to properly assess
duty, breach, causation, and damages.

However, if the Court agrees that the Plaintiffs have sufficiently established the elements of a
negligence per se claim, as framed in the Complaint, supported by Defendant’s admissions, and
governed by clear SCDOT regulatory standards, leading to causation and damages, then the
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omission of certain exhibit files may be mitigated at trial, and need not preclude reconsideration
at this stage.

F. Procedural Irregularities and Judicial Conduct at Summary Judgment Hearing

Plaintiffs respectfully raise concerns about the conduct and structure of the January 27, 2025,
hearing on Defendant’s Motion for Summary Judgment. These concerns are raised not to
disparage the Court but to preserve due process objections for appellate review and ensure a
complete record. Plaintiffs acknowledge the heavy demands placed upon the Court and submit
these points with full respect for the judicial role. However, several specific actions and
omissions, ¢ach documented in the transcript, raise serious concerns regarding the fairmess and
neutrality of the proceedings: [Exhibit B — 01272025 PICKENS SMITHvTHEMISTOKLIS MSJ
transcript]

1. Premature Framing of the Dispositive Issue: After hearing the full opening arguments
of Defense counsel, Judge'Salvini interrupted Plaintiff Michael Smith shortly after he
began reading a prepared statement and stated: “Okay. So let me stop you there, Mr.
Smith. That is the issue.” [SJ hearing transcript - page 15, line 8] This occurred less than
one minute after Plaintiff began speaking. At that point, Plaintiff had not been allowed to
fully articulate his theory of the case, specifically, the argument that expert testimony is
unnecessary under the negligence per se doctrine because the relevant safety regulations
are clear, specific, and publicly accessible. The Court’s abrupt conclusion, reached
without hearing Plaintiff’s framing, effectively foreclosed Plaintiffs’ opportunity to
present their case on their own terms and prematurely adopted the Defendant’s narrative,
denying Plaintiffs a fair opportunity to frame their own case. _

2. Admiitted Failure to Review Defendant’s Filing: The Court acknowledged that it had
not read the 212-page memorandum submitted by Defendant that same day: “She handed
up her memorandum. I haven’t had a chance to read it...” [S] hearing transcript - page 14,
line 1]. Despite this, the Court permitted defense counsel to argue extensively from that
memorandum while restricting Plaintiff’s ability to read a prepared summary into the
-record. This created an asymmetry in advocacy and raises concerns about fairness and
full consideration of arguments, undermining Plaintiffs’ due process rights. The Court
thus allowed its time and focus to be dominated by a document it openly had not
reviewed, while denying Plaintiffs the opportunity to provide oral.context for their filing.

3. Discrediting of Pro Se Filings Based on Literacy Concerns: Defense counsel
remarked: “Whoever wrote this brief... it is very literate... Mr. Smith... said he’s
completely illiterate and he cannot read, so somebody else wrote this brief.” [SJ hearing
transcript - page 8, line 5]. This comment, although made by Defense Counsel and not the
Court, implied skepticism about the legitimacy of Plaintiff’s written filings. However, a
pro se litigant is entitled to receive non-lawyer assistance in preparing documents,
particularly where literacy or disability is a barrier. The credibility or substance of a filing
should not be diminished on that basis. The implication that literacy is a prerequisite to
credibility contravenes the principle of access to justice for all, including disabled
litigants.

4. Disparate Solicitude Toward Defense Counsel: At the end of the hearing, the/Court
asked defense counsel: “Counsel, anything else we need for the record?” [SJ hearing
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transcript - page 19, line 1]. While this may have been a routine inquiry, the use of the
inclusive term “we” and the decision to extend this question only to the represented party
may give the appearance of a more collaborative relationship with defense counsel. No
similar invitation was extended to the pro se Plaintiff, and no opportunity was provided to
confirm that his presentation was.complete. In the context of a proceeding involving an
unrepresented party, such asymmetry may contribute to a perception of partiality and
should be avoided in order to ensure evenhandedness and confidence in the process.. In
the.context of a pro se proceeding, this asymmetry may signal unequal treatment. While
possibly unintentional, in the context of the other observed behaviors, this subtle
difference contributes to an overall impression of partiality and fails to actively ensure
the pro se litigant felt fully heard and accommodated.

5. No Remedy Offered Despite Acknowledged Prejudice: Although the Court
acknowledged the voluminous and last-minute nature of Defendant’s memorandum, no
remedial action, such as a continuance, formal exclusion, or written response opportunity,
was:offered to Plaintiff. The imbalance created by defense counsel’s ambush tactics was
thus left unaddressed. Plaintiffs did file a written objection to the memorandum after the
hearing, as well as an objection to the proposed order, a Motion to Reconsider, a
Supplemental Motion to Reconsider, and a letter to the Court. However, none of these
were acknowledged by the Court on the record until its Order of April 4, 2025 This delay
magnified the structural disadvantages already faced at the hearing and remains a relevant
due process concern, contributing to the appearance that Plaintiffs’ filings and objections
were not afforded timely or equal consideration.

6. Silence Regarding Corrupted Evidence and Procedural Misconduct: Durmg the
hearing, the Court twice stated, “I read everything” and again “Okay. Because I read
everything.” [Exhibit B - Motion for Summary Judgment Transcript, p. 13, line 25; p. 17,
line 12]. Plaintiffs take the Court at its word. Yet despite multiple filings explicitly
raising the issue of corrupted exhibit files, across Plaintiffs’ Supplemental Rule 59(¢)
Submission and formal letter to the Court dated March 26, 2025, there has been no
indication in any order or transcript that these defects were acknowledged, investigated,
orremedied. The corruption involved hundreds of pages of photographic.and
documentary evidence, rendering entire portions of the record unreadable or inaccessible
through the public docket and sccourts.org portal. The same filings.also alerted-the Court
to alleged procedural misconduct by Defense counsel, including the strategic timing of
filings and document tampering. Plaintiffs’ muitiple cries for equitable intervention and
clarification went unanswered until the Court’s procedural Order of April 4, 2023, more
than two months after the hearing and after its summary judgment ruling of March 10,
2025. Additionally, Plaintiffs have received no indication that the Court received,
accessed, or examined the digital exhibits submitted on USB drive with Plaintiffs’ Cross-
Motion for Summary Judgment, exhibits which contain critical photographic and video
evidence not viewable through the corrupted versions on the public docket. For a Court
that “reads everything,” this silence is concerning and contributes to the appearance that
only one party’s pleadings have been fully credited or engaged. Plaintiffs raise this not to
presume oversight but to respectfully ensure the Court has fully considered the broader
evidentiary and procedural context. Plaintiffs simply request that the complete record,
including previously corrupted or unreadable exhibits, be available for consideration if
the Court deems it relevant or necessary to.its final adjudication.
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Although the Court’s Order dated April 4, 2025 has now acknowledged Plaintiffs’ filings and
directed that the matter be resolved on written submissions, this acknowledgment occurred more
than two and a half months after the January 27, 2025 hearing. The absence of any interim
recognition of Plaintiffs® timely objections deprived them of the assurance that their legal
position and procedural concerns were under timely consideration. This delay magnified the
structural disadvantages already faced at the hearing and remains a relevant due process concern.

Taken together, these issues support Plaintiffs’ contention that their legal theory was not
adequately considered and that the hearing structure placed them at an inherent disadvantage.
Plaintiffs expressly preserve these procedural irregularities for appellate review under the
Fourteenth Amendment and the South Carolina Constitution’s guarantee of due process. The
transcript of the January 27, 2025 hearing [Exhibit B — 01272025 PICKENS.
SMITHvTHEMISTOKLIS MS]J transcript] provides a verbatim record of the conduct and
remarks at issue.

G. Causation: Unlawful Reopening of the Lane as the Direct Cause of Harm

Plaintiffs respectfully clarify that the causation theory supporting their negligence per se claim
arises not solely from the existence of regulatory violations, but from the unlawful and premature
reopening of the lane to public traffic while those known violations remained unremedied.

Defendant’s admission and stipulation to all the elements of negligence per se are clearly
articulated in their Memorandum and attached exhibits. It is Plaintiffs belief Defense counsel
thought they had remedied the complaint by reframing it to one of ordinary negligence and use
the expert witness argument to convince the Court to grant them Summary Judgment. By
stipulating and admitting to all the crucial elements that made Plaintiff’s case, Defendants
thought they could forego the scrutiny of Summary Judgment based on material issues of fact
being in dispute. With Defendant’s admissions placed in a negligence per se context, Defense
counsel made Plaintiff’s case.

King Asphalt’s actions created and exposed motorists to a known hazard: a lane height
differential greater than one inch between the milled inside lane (LISL) and the newly paved
outside lane (LOSL), in clear violation of SCDOT Division 600/400 standards. But the hazard
alone did not cause the accident. Rather, Plaintiffs contend that the collision was directly caused
by King Asphalt’s subsequent and compounding act of prematurely removing the required traffic
control protections, cones, signage, and lane closure barriers, thereby unlawfully reopening the
LOSL to live traffic while the unsafe condition persisted.

This reopening was not merely a regulatory breach; it was the proximate cause of the collision.
Plaintiffs were lawfully maneuvering through the work zone when a trailing vehicle, driven by
Economou, entered the now-unprotected right lane (LOSL) and struck the moped. But for King
Asphalt's removal of the cones and improper/unlawful lane reopening, the Economou vehicle
could not have entered the LOSL and the accident could not have occurred in the manner it did.

This theory of causation is not speculative. The work zone was governed by regulatory
prohibitions on lane reopening when hazards such as height differentials remained uncorrected.

11

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1219 of 1535



The regulations exist specifically to prevent public exposure to such hazards, and to avoid
precisely this type of conflict. Furthermore, the presence of “No Passing Zone” signage
reinforces that the LOSL was not intended for traffic flow at the time of the accident. The
negligent act of removing the protective barriers turned a static hazard into a kinetic one by
channeling live traffic into a lane that should have remained closed under applicable safety rules.

"Plaintiffs assert that the causal sequence, Violation — Unlawful Lane Reopening — Collision,
meets both elements of proximate and but-for causation. The reopening allowed the collision
path to form, and the collision itself was a foreseeable and direct consequence of allowing public
traffic access to an unsafe, unregulated lane within an active SCDOT work zone.

This theory is supported by the testimony of multiple witnesses and by King Asphalt’s own
admissions and records regarding the Lieight differential, milling timeline, and cone removal.
Plaintiffs respectfully request that the Court expressly consider this theory of causation, which is
fully consistent with the applicable negligence per se framework.

H. Incorporation by Reference and Evidentiary Record:

Plaintiffs hereby incorporate by reference all exhibits previously filed in support of their Cross
Motion for Summary Judgment, Response to Defendant’s Motion for Summary Judgment,
Objection to Defense counsel’s proposed Order, Motion to Reconsider, Supplemental Motion to
Reconsider (filed March 20, 2025), Letter to the Court and ali related filings. This includes, but
is not limited to, documentary exhibits, deposition excerpts, photographic and video files, and
the SCHP dashcam footage and related digital audio/video exhibits provided on USB media.
Plaintiffs specifically incorporate, but do not limit Plaintiff’s filed exhibits to, the list provided
below, along with all supporting factual materials referénced in their prior submissions. To the
extent that any exhibits were previously submitted in digital or physical format, or were affected
by file corruption, Plaintiffs request that the Court consider those exhibits as part of the full
evidentiary record for the purpose of this Rule 59(e) reconsideration (so they may be drawn from
for a Record on Appeal). This clarification is made to ensure the completeness of the record
without requiring unnecessary duplication or resubmission of evidence already provided to the
Court.

Review of previously submitted exhibits:
A. Regulatory and Contractual Authority
Purpose: Prove that SCDOT standards were clear, binding, and violated.
» SCDOT Division 600/400 Safety Regulations
(Highlight 1-inch rule, cone retention, 10-day milling limit.)
» Contract Proposal/Project Specifications from King Asphait (filed by Defendant)

(Pages 22-23, 30: Showing verbatim language on lane height, cone usage, turning
arrows.)

/
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B. Factual Evidence of Violation

Purpose: Establish that King Asphalt created unsafe conditions and prematurely reopened the
lane.

o . Deposition Excerpts — Joe Daniel Laws III (Testimony on “safening up” lane before
opening lane to traffic and when cones must remain. Was not aware of accident until two
years after fact.)

» Deposition Excerpts— Makison (Acknowledgment of 1 inch regulation for adjacent
milled and paved lanes, 2 inch for shoulders and drop-offs. Had no involvement with this
contract except to gather FOIA info)

. Depos:tlon Excerpts — Limbaugh, and Michael
{Acknowledgment of lane height differentials, cone removal; misunderstanding of
standards. Were not present and did not perform any work on this project to have first
hand knowledge. Their certifications for SCDOT traffic control were expired.)

e SCDOT Daily Work Reports / Form 400.04
(Showing milling and paving dates for LISL and LOSL, confirming hazardous 2.16”
differential on March 22, 2019.)

o SCHP Accident Report (TR-310) with GPS Coordinates
(To prove accident occurred in LOSL of active work zone.)

» Fleetwatcher GPS Logs
(Coillﬁrm'ing King Asphalt’s presence in work zone during time of accident.)

C. Multimedia/Visual Support
Purpose: Demonstrate hazardous condition and Tack of signage at the time.

. SCHP Dashcam Footage (USB or screenshots)
(Shows absence of cones, physical layout of work zone, visible lane height
differentiation.)

o Snull Images/Photos from Accident Scene
(Screcn grabs from dashcam, video of Trooper arrival.)

D. Prooedu_ral Fairness & Court Oversight
Purpose: Document efforts to alert the Court of corrupted exhibits and Defense tactics.

. Plamtﬁ's Letter to the Court (March 26, 2025)

(Addresses corrupted files, asks for action.)
s Supplemental Motion to Reconsider (March 20, 2025)

{Details problems with record, corruption, and appeal concerns.)
o Transcript of Summary Judgment Hearing (Jan. 27, 2025)

(For verbatim reference to judicial conduct and statements.)
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E. Summons and Complaint
Purpose: Establish legal theory as negligence per se.

o Original Summons and Complaint
(Filed at case initiation, reference regulatory framework.)

'F. Additional

o Defense Memorandum (ambush filing)
(To contrast with timing and Court’s handling of it.)
o Plaintiffs’ Objection to Defense Memorandum
(Plaintiff’s attempt to cure prejudice.)

TIL CONCLUSION -

Plaintiffs further clarify that their position regarding expert testimony is specific to the legal
standard governing summary judgment and the viability of a negligence per se claim, not a
categorical waiver of expert input at trial. Plaintiffs assert that where, as here, the governing
regulations are clear and violations are established through undisputed evidence and party
admissions, expert testimony is not legally required to survive summary judgment. However,
should the Court find that expert testimony would be helpful or necessary at trial on any
‘remaining issue, Plaintiffs are fully prepared to retain an expert accordingly.

Additionalliv, Plaintiffs notify the Court that a licensed South Carolina attorney has agreed to
represent them should the matter proceed to trial. This assurance reinforces the Plaintiffs'
readiness to advance the case and address any procedural or evidentiary matters the Court may
find appropriate for trial. Plaintiff’s request a 40(j) or similar scheduling order that will permit
their attorney ample time to prepare for this complex case. The misconduct of Defense counsel
needs some type of remediation.

To preserve this issue for appellate review, Plaintiffs specifically object to the Court’s prior
ruling, embodied in its Order Granting Summary Judgment dated March 10, 2025 (Docket No.
2021-CP-39-00329), to the extent it suggests that the SCDOT regulations and related contractual
provisions require expert interpretation. Plaintiffs assert that the plain meaning of these safety
standards governs their application and enforcement, and that disregarding this principle would
constitute reversible legal error under South Carolina precedent.

For the foregoing reasons, Plaintiffs respectfully request that the Court reconsider its prior Order,
deny Defendant's Motion for Summary Judgment, grant Plaintiff's Motion for Summary
Judgment or in the alternative allow this case to proceed-to trial. The combination of clear
regulatory mandates, coupled with King Asphalt’s admissions, establishes the elements of
negligence per se without need for expert testimony. This Court's reconsideration avoids both the
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injustice of prematurely terminating Plaintiffs' claim and the needless complexity of requiring

expert evidence where the law and facts speak plainly.

Plaintiff’s respectfully request judicial notice of all the attached exhibits whether specifically

referenced in the body of this document or not.

Respectfully submitted,
muheb w April 11, 2025
Michael D. Smith, Plaintiff pro se Date
/UU“”\[ /L’ &/[/L April 11,2025
MaryAnn Smijttf, Plaintif{pro se* ' Date

220 Stancil Street
Easley, SC 29640
MichaelDSmith@housemail.com
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Appellants' Exhibits, filed by Michael Smith and docketed April 11, 2025. (App.
17)
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Smith v, King Asphalt, Inc.
2021-CP-39-00329

PLAINTIFFS' SECOND SUPPLEMENTAL SUBMISSION REGARDING MOTION TO
RECONSIDER PURSUANT TO RULE 59(c)
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SCCOT

arcina Dapartmani of Transportaten

Daily Work Report

Form CR. 2-49. A

Exhibit aa

Remarks

Inspector ‘ Brezeale, Darren I File Number 3948130 | Date | Mar 06, 2019 (Wed.)
Weather Temperature Rain Gauge (")
AM. Fair | P.M. Fair High: 50 Low: | 25 N/A

KING ASPHALT:

2" MILLED ON SC-8 FROM 83+28 TO 22+00 LTISL 9,021.78 SY

FSC: PAINTED 4" YELLOW SOLID 10,930.00 LF, 4" WHITE SKIP 1,420.00 LF ON SC-8

Work Items
R}‘;::;Z/ Pay Item & Description Units Ql:::zi;y Offset|  Offset Distance Station | Station
SC-8 4013200 MILL EXIST. ASPHALT PVMT 2.0" SY 9,021.780 LISL / 7 s T ) 83+28 22+00
SC-8 6250110 4"YEL.SLD.LNE-PVT EDGE-F.D.PNT LF 10,930.000 );17; } O £ 3-— 83+28 22+00
SC-8 6250005 4"WH.BRKN.LINE-GAP EX-F.D.PNT LF 1,420.000 LT / 7 i~ 83+28 22+00
,6 Name:; King Asphalt, Inc. s Name: Fields Specialties Co.
31 3
g Foreman: | FARGIS Skilled: 14 g Foreman: CHRIS Skilled: 1
= =
8 Equipment 8 Equipment
Broom Truck 1.00 Paint Truck 1.00
Milling Machine 1.00
[ skid Steer Loader 1.00
Dump Truck 7.00
Water Truck 1,00
Truck w/ T.C.D. 1.00

09/12/2026




x%'r Daily Work Report Roxm . 2434
S e T Exhibit aal
Inspector ‘ Brezeale, Darren | File Number 3948130 | Date ‘ Mar 12,2019 (Tue.)
Weather Temperature Rain Gauge (")
AM. | Partly Cloudy ‘ P.M, ‘ Partly Cloudy High: 66 { Low: ‘ 41 N/A
Remarks
KING ASPHALT:

>2" MILLED ON 5C-8 FROM 100+60 TO 31+53
>2" MILLED ON SC-8 TO TIE IN INTERSECTIONS:
*OLD BETHLEHEM SCHOOL RD.

*OLD SAWMILL RD.
*WEST ROPER RD.

FSC: REPAINTED 4" YELLOW SOLID, 4" WHITE SKIP, 24" STOP BAR ON SC-8 AFTER MILLING

Work Items

=== bDb————"—>"—"—————

i

Route / Pay Item & Description Units Quantity Offset Offset Distancevy ! Station Station
Road Placed
sc-8 4013200 MILL EXIST. ASPHALT PYMT 2.0" 4% 8,748.870 LOSL 1/‘j G2 " 100+60 31453
sc-8 4013200 MILL EXIST. ASPHALT PVMT 2.0" SY 291330 LT %{ DF 100+20 99+24
5C-8 4013200 MILL EXIST. ASPHALT PVYMT 2.0" SY 90.670 LT ?,L L 84+24 83+68
sC-8 4013200 MILL EXIST, ASPHALT PVMT 2.0" sY 323210 | LT l// - 67+07 66+20
sc-8 6250110 4"YEL.SLD.LNE-PVT EDGE-F.D.PNT LF 8,002.000 CL D' o = 100460 22400
SC-8 6250005 4"WH.BRKN.LINE-GAP EX-F.D.PNT. LF 3,010.000 LT / 7 4 100460 22+00
sC-8 6250025 24"WH.SLD.LNE-STOP/DIA-F.D.PNT LEF 46,000  LOSL e - )7 i 100+60 31453

’6 Name: King Asphalt, Inc. ’6 Name: Fields Specialties Co.
st st
g Foreman: | FARGIS-CORY i Skilled: 18 g Foreman: CHRIS Skilled: 1
=] . =
8 Equipment 8 Equipment
Broom Truck 1.00 Paint Truck 1.00
Milling Machine 2.00
Skid Steer Loader 2.00
Dump Truck 7.00
Water Truck 1.00
Truck w/ T.C.D. 1.00
09/12/2026 Smith v. King Asphalt, Inc. - Record onlApa@l O3sa e Spkgature:_pat
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Daily Work Report Form CR. 2-49. A

Exhibit aa2
Contract: 3948130 Weather Temperature Date Mar 22, 2019 (Fri.)
Road Info / Project # SC-8 MM 6.11-8.41 (P037243) Fair AM. 35 Low Rain Gauge ”
Inspector on Site: ] Fair P.M. 68 High (Ifapplicable)
Paeaeaemem—————————————————————————————————————————————————————————————————————|
Remarks

King Asphalt Placed Surface BR in the LOSL

FSC applied temporary paint

Work Items

Route / Road Pay Item & Description Quantity Placed U:li Station Station Offset Distance 0/S
SC-8 4030320 H/M ASPH.SURF.CR. TYPE B 926.700 TON 100+60 33+31 16'- 27" LOSI
SC-8 6250005 A"WH.BRKN.LINE-GAP EX-F.D.PNT. 1,640.000 LF 100+60 33+31 16' LOSI
SC-8 6250025 24"WH.SLD.LNE-STOP/DIA-F.D.PNT 11.000 LF 100+60 100+60 16'-27' LT

Contractor Information
Contractor Name: King Asphalt, Inc. Contractor Name: Field Specialty Contractors
skilled Workers on Site: 10 Forman Name: ] Skilled Workers on Site: 2 Forman Name: I
Equipment Equipment
Tack Truck] 1 Truck w/ T.C.D. 2 Paint Truck 1

Paver{ 1 Shuttle Buggy 1
Dump Truck{ 12
Roller (Pneumatic)| 1
Roller (Vibratory)| 1
Roller (Static)} 1
Broom Trucki 1

Pick-up Truck{ 3

Employee Signature |

_ Defendant King Asphalt, Inc.'s Document Production 009873
09/12/2026 Smith v. King Asphalt, Inc. - Récord on Appeal - CoA#2025-001327 Bates Page 1228 of 1535



Bonsty Garrhess Oogaartrese of Temsgestaton

Daily Work Report

Form CR. 2-49, A

Exhibit aa3

Contract: 3948130 Weather Temperature Date Mar 27,2019 (Wed.)
Road Info / Project # a SC-8 N!M 6.2 -8.41 [[’0_3231 e o .F:all' o A'M‘, - 36 - - Low Rain Gauge N/A
Inspector on Site: Brezeale, Darren Fair PM. 58 High (If applicable)
Remarks
King Asphalt: Placed surface BR on 5C-8
FSC: Applied temp paint on SC-8 after paving (4" yellow solid, 4" white skip, 24" stop bar)
I ——— N SO . e

Woems

Route / Road Pay Item & Description Quantity Placed Unl - geation Station Offset Distance 0/s
sC-8 i 030320 | H/M ASPH.SURE.CR. TYPE B 837.060 TONT 39418 23+86E 16'-27" { LisL
- - I S | . i _ il N S
5C-8 6250005 | A"WH.BRKN LINE-GAP EX-F.D.PNT. 1,530.000 bur ] 39+18 23+86E | 16" | ust
SC-B 6250110 4"YELSLD.LNE-PVT EDGE-F.D-PNT i 10,298.000 LF 39+18 | 23+86E 0'-5' | MED
- L it el M = B — i
sc-8 1 6250025 | 24"WH SLD.LNE-STOP/DIA-F.D.PNT 11.000 LF 0+00 0+00 5'-16' 5‘ LISt
E i o O A = E |
- o . 1. _ & EE— -
! o
B i o . o - i
- - —
b 1 o o i | -

Contractor Information

FSC

Contractor Name: King Asphalt, Inc. Contractor Name:
Skilled Worlkers on Site: 10 Forman Name: Brandon Whitmire Skilled Workers on Site: 7. Forman Name: Chris Fields
Equipment Equipment
'I'arkTruck% 1 Truck w/ T.C.D. ' 2] Paint Truck 1 ; “
p.wer"; 1 Shuttle Buggy |1 L ’ :
DnmpTruckL 8 E ;
S — - — B B F==== ey S I
Roller (Pneumatic)] 1 é E
Roller (Vibratory)! 1 | ! ]
Raller (Static)} 1 o !
I ¥ — S i = S S S
Broom Truck; 1 } H |
— .. L B I S
Pick-up Trucki 3 | i i i i
09/12/2026 5
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SCCOT

arcina Dapartmani of Transportaten

Daily Work Report

Form CR. 2-49. A

Exhibit aa

Remarks

Inspector ‘ Brezeale, Darren I File Number 3948130 | Date | Mar 06, 2019 (Wed.)
Weather Temperature Rain Gauge (")
AM. Fair | P.M. Fair High: 50 Low: | 25 N/A

KING ASPHALT:

2" MILLED ON SC-8 FROM 83+28 TO 22+00 LTISL 9,021.78 SY

FSC: PAINTED 4" YELLOW SOLID 10,930.00 LF, 4" WHITE SKIP 1,420.00 LF ON SC-8

Work Items
R}‘;::;Z/ Pay Item & Description Units Ql:::zi;y Offset|  Offset Distance Station | Station
SC-8 4013200 MILL EXIST. ASPHALT PVMT 2.0" SY 9,021.780 LISL / 7 s T ) 83+28 22+00
SC-8 6250110 4"YEL.SLD.LNE-PVT EDGE-F.D.PNT LF 10,930.000 );17; } O £ 3-— 83+28 22+00
SC-8 6250005 4"WH.BRKN.LINE-GAP EX-F.D.PNT LF 1,420.000 LT / 7 i~ 83+28 22+00
,6 Name:; King Asphalt, Inc. s Name: Fields Specialties Co.
31 3
g Foreman: | FARGIS Skilled: 14 g Foreman: CHRIS Skilled: 1
= =
8 Equipment 8 Equipment
Broom Truck 1.00 Paint Truck 1.00
Milling Machine 1.00
[ skid Steer Loader 1.00
Dump Truck 7.00
Water Truck 1,00
Truck w/ T.C.D. 1.00

09/12/2026




x%'r Daily Work Report Roxm . 2434
S e T Exhibit aal
Inspector ‘ Brezeale, Darren | File Number 3948130 | Date ‘ Mar 12,2019 (Tue.)
Weather Temperature Rain Gauge (")
AM. | Partly Cloudy ‘ P.M, ‘ Partly Cloudy High: 66 { Low: ‘ 41 N/A
Remarks
KING ASPHALT:

>2" MILLED ON 5C-8 FROM 100+60 TO 31+53
>2" MILLED ON SC-8 TO TIE IN INTERSECTIONS:
*OLD BETHLEHEM SCHOOL RD.

*OLD SAWMILL RD.
*WEST ROPER RD.

FSC: REPAINTED 4" YELLOW SOLID, 4" WHITE SKIP, 24" STOP BAR ON SC-8 AFTER MILLING

Work Items

=== bDb————"—>"—"—————

i

Route / Pay Item & Description Units Quantity Offset Offset Distancevy ! Station Station
Road Placed
sc-8 4013200 MILL EXIST. ASPHALT PYMT 2.0" 4% 8,748.870 LOSL 1/‘j G2 " 100+60 31453
sc-8 4013200 MILL EXIST. ASPHALT PVMT 2.0" SY 291330 LT %{ DF 100+20 99+24
5C-8 4013200 MILL EXIST. ASPHALT PVYMT 2.0" SY 90.670 LT ?,L L 84+24 83+68
sC-8 4013200 MILL EXIST, ASPHALT PVMT 2.0" sY 323210 | LT l// - 67+07 66+20
sc-8 6250110 4"YEL.SLD.LNE-PVT EDGE-F.D.PNT LF 8,002.000 CL D' o = 100460 22400
SC-8 6250005 4"WH.BRKN.LINE-GAP EX-F.D.PNT. LF 3,010.000 LT / 7 4 100460 22+00
sC-8 6250025 24"WH.SLD.LNE-STOP/DIA-F.D.PNT LEF 46,000  LOSL e - )7 i 100+60 31453

’6 Name: King Asphalt, Inc. ’6 Name: Fields Specialties Co.
st st
g Foreman: | FARGIS-CORY i Skilled: 18 g Foreman: CHRIS Skilled: 1
=] . =
8 Equipment 8 Equipment
Broom Truck 1.00 Paint Truck 1.00
Milling Machine 2.00
Skid Steer Loader 2.00
Dump Truck 7.00
Water Truck 1.00
Truck w/ T.C.D. 1.00
09/12/2026 Smith v. King Asphalt, Inc. - Record onlApa@l O3sa e Spkgature:_pat
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Daily Work Report Form CR. 2-49. A

Exhibit aa2
Contract: 3948130 Weather Temperature Date Mar 22, 2019 (Fri.)
Road Info / Project # SC-8 MM 6.11-8.41 (P037243) Fair AM. 35 Low Rain Gauge ”
Inspector on Site: ] Fair P.M. 68 High (Ifapplicable)
Paeaeaemem—————————————————————————————————————————————————————————————————————|
Remarks

King Asphalt Placed Surface BR in the LOSL

FSC applied temporary paint

Work Items

Route / Road Pay Item & Description Quantity Placed U:li Station Station Offset Distance 0/S
SC-8 4030320 H/M ASPH.SURF.CR. TYPE B 926.700 TON 100+60 33+31 16'- 27" LOSI
SC-8 6250005 A"WH.BRKN.LINE-GAP EX-F.D.PNT. 1,640.000 LF 100+60 33+31 16' LOSI
SC-8 6250025 24"WH.SLD.LNE-STOP/DIA-F.D.PNT 11.000 LF 100+60 100+60 16'-27' LT

Contractor Information
Contractor Name: King Asphalt, Inc. Contractor Name: Field Specialty Contractors
skilled Workers on Site: 10 Forman Name: ] Skilled Workers on Site: 2 Forman Name: I
Equipment Equipment
Tack Truck] 1 Truck w/ T.C.D. 2 Paint Truck 1

Paver{ 1 Shuttle Buggy 1
Dump Truck{ 12
Roller (Pneumatic)| 1
Roller (Vibratory)| 1
Roller (Static)} 1
Broom Trucki 1

Pick-up Truck{ 3

Employee Signature |

_ Defendant King Asphalt, Inc.'s Document Production 009873
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Bonsty Garrhess Oogaartrese of Temsgestaton

Daily Work Report

Form CR. 2-49, A

Exhibit aa3

Contract: 3948130 Weather Temperature Date Mar 27,2019 (Wed.)
Road Info / Project # a SC-8 N!M 6.2 -8.41 [[’0_3231 e o .F:all' o A'M‘, - 36 - - Low Rain Gauge N/A
Inspector on Site: Brezeale, Darren Fair PM. 58 High (If applicable)
Remarks
King Asphalt: Placed surface BR on 5C-8
FSC: Applied temp paint on SC-8 after paving (4" yellow solid, 4" white skip, 24" stop bar)
I ——— e S = SO . e

Woems

Route / Road Pay Item & Description Quantity Placed Unl - geation Station Offset Distance 0/s
sC-8 i 030320 | H/M ASPH.SURE.CR. TYPE B 837.060 TONT 39418 23+86E 16'-27" { LisL
- — I - | o i _ il N S
5C-8 6250005 | A"WH.BRKN LINE-GAP EX-F.D.PNT. 1,530.000 bur ] 39+18 23+86E | 16" | ust
SC-B 6250110 4"YELSLD.LNE-PVT EDGE-F.D-PNT i 10,298.000 LF 39+18 | 23+86E 0'-5' | MED
- L it el M = B -5 i
sc-8 1 6250025 | 24"WH SLD.LNE-STOP/DIA-F.D.PNT 11.000 LF 0+00 0+00 5'-16 5‘ LISt
E i o O B Tk |
- o i 1. _ & S - S
! i
B i o . - T
- - —
i —

Contractor Information

FSC

Contractor Name: King Asphalt, Inc. Contractor Name:
Skilled Worlkers on Site: 10 Forman Name: Brandon Whitmire Skilled Workers on Site: 7. Forman Name: Chris Fields
Equipment Equipment
'I'arkTruck% 1 Truck w/ T.C.D. ' 2] Paint Truck 1 ; “
p.wer"; 1 Shuttle Buggy |1 L ’ :
DnmpTruckL 8 E ;
S —s T N N B PR ——— S [
Roller (Pneumatic)| 1 I i
Roller (Vibratory)! 1 | ! ]
Raller (Static)} 1 o !
i == ¥ S S ! = S R S — ——
Broom Truck; 1 } H |
— .. L I S N S
Pick-up Trucki 3 | i i i i
09/12/2026
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Exhibit B

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS ) THIRTEENTH JUDICIAL CIRCUIT
MICHAEL and MARY SMITH NO. 2021-CP-39-00329

VS.

TRANSCRIPT OF RECORD
THEMISTOKLIS ECONOMOU, et al SC © <o

Motions

BEFORE:

THE HONORABLE JESSICA ANN SALVINI, JUDGE

DATE: Monday, January 27, 2025
Pickens, South Carolina

APPEARANCE S:

MICHAEL SMITH, PLAINTIFF

Pro Se

CATHARINE GARBEE GRIFFIN, ESQUIRE

Attorney for the Defendant King Asphalt, Inc.

Reported by: Cathy J. Provost, RMR, Official Court Reporter
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Order/Ruling of the Court ......ciiiiiiiiiiiieeennnnnnnn 16

Certificate of Reporter .....iciiiiiiii it ienennn. 20

INDEX TO WITNESSES

DIRECT: CROSS: REDIRECT: RECROSS:

(No witnesses called.)

INDEX TO EXHIBITS

IDENTIFIED: ADMITTED:

(No exhibits marked.)

COURT REPORTER LEGEND:

dash -- intentional/purposeful interruption; change in thought
ellipses ... trailing off

[ph] phonetically written

[sic] written as said

[indiscernible] unable to be understood
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-——PROCEEDINGS —--

THE COURT: We are here in the matter of Michael Smith and
Mary Ann Smith versus King Asphalt, Inc., et al. This is Case
No. 2021-CP-39-00329. I have plaintiff, Mr. Smith, present.
He's self-represented. I have defense counsel present.

This is on the court's docket for plaintiffs' motion for
summary judgment, the Smiths' opposition and their motion for
summary judgment, and I've been handed up the defendant's
memorandum in support of their motion and in opposition to the
Smiths.

So I think what I'd like to do is let's start with some
argument, because it will take me some time to read through this
this afternoon. So I am happy to hear from you. Let's start
with your motion since it was docketed first.

ATTORNEY GRIFFIN: Yes, Your Honor. Catharine Griffin for
King Asphalt, Inc., the only remaining defendant in this case.

THE COURT: I saw that.

ATTORNEY GRIFFIN: Yes. So first I want to point out,
because this is the second or third time it's happened, that
Mrs. Smith is not here today. Since these plaintiffs are
representing themselves, Mrs. Smith has failed to appear and so I
think for that reason, that her motion for cross-motion for
summary Jjudgment should be denied, and also the motion that I had
filed seeking summary judgment on behalf of King Asphalt should

be granted as to Mrs. Smith because she has failed to appear at
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the hearing today and she was properly noticed to come today.

Mr. Smith is not allowed to represent her as his wife, so
having said that --

THE COURT: 1I'll take it under advisement and I'll consider
that. But then, Mr. Smith, tell me why your wife isn't present.

THE PLAINTIFF: She's sick today.

THE COURT: Okay. All right. 1I'll take that into
consideration, the fact that the reason you're telling me she's
not here is because she's sick.

But, all right, yes, ma'am.

ATTORNEY GRIFFIN: Okay. Your Honor, this motion for
summary judgment has been filed broadly on the basis that the
plaintiffs cannot meet their burden of proof and prove negligence
against King Asphalt because they need expert testimony.

So to just give you some background as to this case, this
arises out of an accident which happened back on March 22nd,
2019. And in that accident Mr. Smith, who's here today, was
driving a moped on Highway 8, and his wife, Mrs. Smith, was a
passenger on the back of the moped.

On that day -- it's not disputed -- King Asphalt had
previously milled the pavement on Highway 8 so they had removed
asphalt, and then they were coming back on that particular day
and replacing asphalt which was in the right lane, or outside
lane, so the inside lane was already milled, and so there was a

differential in the two lanes.
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On that day Mr. Smith had gone with his wife to go get some
things that they needed that day, and when they were driving back
the traffic was backed up behind them because the right lane had
been closed according to DOT specifications to do the new
asphalting.

And so at the end of the day when the asphalting was
completed up to the point where they were planning to stop that
day -- and all of this was approved by DOT and inspected by the
DOT -- they then remove what was a lane closure. So the lane
closure is put in place according to SCDOT specifications, and
when they put it in place they put a taper in so that you direct
the traffic away from the closed lane to protect the workers who
are in the closed lane.

So when you take the taper off of a lane what you do is you
start at the backside and you go from, in reverse, so King
Asphalt's truck was heading against the traffic in the right lane
picking up the cones. As they were picking up the cones, then
the testimony is that the cars could move over to the right lane
which had previously been closed. So now we have a newly
asphalted right lane and an inner milled left lane.

Mr. Smith was on his moped in the inner lane/left lane. The
defendant who has already settled, Mr. Economou, moved his car
either from the left lane or had already been in the right
lane —- I'm not sure, but it doesn't really matter for the

purposes of this motion —-—- he ends up in the right lane after the
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cones have been removed. When he is in the right lane then

Mr. Smith either stops completely, according to his testimony and
according to the complaint, or gator walks his moped, according
to Mr. Pressley, an eyewitness who's here in the courtroom today,
or proceeds across into the right lane. When he proceeds into
the right lane, whether it's after he stopped, or after he gator
walked, or whatever happens, he is in a collision with the car
driven by Economou.

So those are kind of the facts that are the background of
what happened on that day.

In this case you'll see in the memo and in the over-450
pages filed by the plaintiff that there is a lot of discussion
about the DOT standards, the applicable standards for road
closures, the applicable standards for signage, the applicable
standards for how much asphalt needs to be on the road, and what
the lane differential can be between a milled lane and an asphalt
lane.

So the only testimony with respect to any of those issues
which are now raised by the plaintiff comes from the King Asphalt
witnesses and the South Carolina DOT witnesses, and what they all
say 1is that they had properly installed all the permanent
construction signs. So they would have been put in at the
beginning of the project notifying the public, hey, there's a

construction zone here, be careful in this construction zone,

uneven pavement, the speed limit may or may not have been
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reduced -- that was an issue with Mr. Economou's case —-- but
those are the permanent signs. And then King Asphalt, when they
do a lane closure, according to the DOT, would have done
temporary signs in addition to these cones, or delineation
devices.

So that is the only testimony with respect to what their
complaint is that there wasn't proper signage and we didn't have
any notice that the lane had been closed and it was really
confusing to us. So the part that they claim was really
confusing is that they say, well, you had a truck going in the
opposite direction down the highway picking up the cones, and we
didn't realize essentially the lane would be reopened so we had
no idea to know that Mr. Economou was in the right lane. Well,
that also is not supported by any expert testimony.

The only testimony that supports how you open a lane closure
is from the King Asphalt people and the DOT people, and they say
this is the way we always open the lane closures, a temporary
lane closure, is we go in reverse, and we go from where the lane
had been last asphalted back to where it was tapered off. So
they have no evidence from any expert with respect to that issue.

Then the next issue that they have raised is that somehow it
is within the knowledge of Mr. Smith that you can calculate the
lane differential between the right lane and the left lane by

looking at a DOT document and then using mathematics to then say

you didn't meet the specifications, King Asphalt, based upon my
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simple math and the DOT standards.

So with respect to that, it is not simple math; it requires
expert testimony. So whoever wrote this brief, because you have
to believe that Mr. Smith, who is here today, didn't have a hand
in writing the brief because it is very literate, and the
most-recent filing last week said he's completely illiterate and
he cannot read, so somebody else wrote this brief.

Whoever wrote the brief says that, well, all of these issues
have to be within a layperson's knowledge, so a layperson should
be able to, one, identify where the accident occurred, because
there's a very long description within the plaintiffs' motion
about i1f you measure from the last station, or the beginning
station, for the construction project and then you measure back,
then you would have been at this area on Highway 8, and then we
would have known the accident would have occurred around in that
area based upon a video. Okay.

Well, that is all not opinion testimony that a layperson can
give; that is all subject to expert testimony, an expert who
would have to opine on the distances, opine on exactly where this
accident occurred, and then once you get to the location of where
the accident occurred, which there's no evidence of, then the
next thing they have do is say, okay, what was the condition of
the road in that area.

So what we have is -- it's not disputed -- it was milled in

the left lane, and it was higher in the right lane where the new
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asphalt had been placed, and the DOT regulations allowed for that
lane differential by up to two inches. And so the testimony from
the King Asphalt people, the DOT people, is that it was within
specifications on that day because the DOT workers, inspectors,
and there are two of them that are on every project, they allowed
the roads to be reopened that day and there was no dispute about
there is an issue here with what you're looking at, is the
intersection.

So where there's a junction between the milled lane and the
asphalt lane, and then the shoulder is an issue, like what is the
drop-off on the shoulder if you get too close to the edge and
would that be unsafe for the motoring public.

So Mr. Smith, or whoever drafted this document, calculated
that, oh, the lane differential was 2.16 inches based upon my
calculations, based upon the information I have. That is not
something a layperson can do. It requires way more expertise
than simple mathematics. It requires that somebody actually have
the knowledge to do these calculations, and it probably requires
something more than calculations.

It probably requires that an expert go out to the scene,
they could have gone, back at the time they could core [ph] the
area that we're talking about. Once you figure out where the
accident took place, you can core in the area where it happened,

determine what the differential was, and then you have to next

say this uneven lane, that is acceptable in road construction by
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SCDOT, caused Mr. Smith to lose control of his moped on that
particular day. So you have to take it another step.

There is absolutely no testimony that they have provided
that supports any of those theories for the plaintiff, so their
arguments fail and should be rejected.

Now, I'll point out to you -- also I put it in my memo -- a
couple of the cases cited by the plaintiff, Mr. Smith, don't even
exist. One of them doesn't exist at all, I don't know if it's a
ChatGPT case, and one of them stands for some proposition that it
doesn't stand for when you read the case law.

The other cases they cite have to do with, like, a medical
malpractice situation where the court applied a common-knowledge
exception where it's, you know, if you cut off your left arm then
you should have cut off the right arm. That's pretty common,
you, know, you cut off the wrong arm. But we don't have that
kind of a case here.

We have a case that's highly technical that requires the
knowledge of people who understand road construction, understand
the specifications of the South Carolina DOT, how our contract
works under the South Carolina DOT specifications, and then even
requires an accident reconstructionist to go out there and place
where this accident took place.

So in this case, when you try to elevate it to a higher

level than the 457 pages filed by Mr. Smith, it is a simple

failure of proof. They cannot prove their case. They cannot
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bootstrap anybody's opinions, layperson's opinions based upon
their interpretation of the documentation that's been provided in
discovery in this case, they cannot bootstrap that into an issue
of fact for the Court then to consider to deny the motion for
summary Jjudgment.

Tt has to be considered from a legal perspective which
requires that these Smiths present expert testimony as to all of
these issues, and without any expert testimony then their case
fails and this Court should grant our motion for summary
Jjudgment, dismiss their case, deny their motion, and allow this
entire case to end.

There are some other motions that they brought that I'm not
sure that I need to address any of them that have to do with
things that are on the record or other things that Mr. Smith may
want to address, but I'll just leave it at that for my motion for
summary Jjudgment and in opposition to their cross-motion for
summary Jjudgment.

THE COURT: All right. Mr. Smith, do you know the standard
that I have before me is I have to determine whether or not there
is a genuine issue of material fact in this case. And their
position is, based on all the discovery that you all have done --
and now I've got some copies of the deposition transcript showing
what the testimony is, is that -- and I've got your complaint in
front of me and I'm looking at the causes of action against King

Asphalt, but that one of the primary things that you and
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Mrs. Smith allege is that SCDOT work zone traffic control
guidelines were not complied with.

But I also have the testimony now in front of me, and I'm
going read it, of Joshua Makison who's a district construction
engineer for SCDOT who disagrees with you, and King Asphalt who
disagrees and has provided to me what the standard is that they
are to follow and that they did, in fact, follow that standard.

And so their argument is that because there is no expert
other than you just making a bold allegation that they didn't
follow it when she's provided to me evidence that they have,
means you can't meet your burden of proof as to the allegations
against King Asphalt, and that in order for you to be able to
move forward, you would need some type of expert testimony
because you all have done depositions, you've pretty much
concluded the discovery process.

So that tell me why I shouldn't agree with her and dismiss
your case since you all don't have an expert?

THE PLAINTIFF: I don't know what you're saying.

THE COURT: All right. So, Mr. Pressley, you can't help
him, because if he doesn't have an attorney -- and I saw that he
was previously represented by Mr. Smith -- what I will do is I
will speak up.

So, Mr. Smith, can you hear me if I speak up?

THE PLAINTIFF: This is better.

THE COURT: Is that better?
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THE PLAINTIFFE: Yes, ma'am.

THE COURT: Okay. What I'm asking you is is to tell me your
position. Their position, King Asphalt's position, is that you
all have completed deposition testimony, they pulled the SCDOT
guidelines, the district construction manager -- and I hope I'm
saying his position correctly -- indicates that King Asphalt
followed all of SCDOT's guidelines when they were milling the
road, and how they did their signage, that they found no defect
in what they did.

And so their position then is you're claiming that they
didn't follow those guidelines, or that they did something that
wasn't in accordance with the standards required to mill a road
and to do the construction that they were doing and so,
therefore, you would need an expert to come into this court and
say they made a mistake somewhere because you allege that, as a
result of what they did, that they didn't follow the guidelines
and, therefore, somehow that proximately caused the injury to you
and Mrs. Smith.

And I'm asking you to tell me your position. And you can
tell me that you don't have any argument, you just want to rely
on your brief. I have it. She's correct, it's over 400 pages 1if
I take into consideration the exhibits. If you're just relying
on that, that's okay, but we are here for argument. So is there
anything you want to tell me?

I'm a judge that reads everything. She handed up her
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memorandum. I haven't had a chance to read it because she just
handed it to me, so I am going to take it under advisement and
now look at everything together, but is there anything that you
think you need to tell me?

THE PLAINTIFF: I [indiscernible].

THE COURT: Say it again.

THE PLAINTIFF: I can bring up this statement here.

THE COURT: Is this something that's new that you haven't
filed yet?

THE PLAINTIFF: Yeah. No, ma'am, I don't really know.

THE COURT: Was that filed?

THE PLAINTIFF: I think it was in my, in my documents sent

to her to show it to the —-

THE COURT: Okay. Well, let's show it to counsel, and let's

see what her position i1s. You don't need to hand it my court

reporter yet. I want counsel for King Asphalt to look at it

first. If there's something more you want her to take a look at,

I want to see what her position is.

ATTORNEY GRIFFIN: Okay. Your Honor, this is not part of
this filing.

THE COURT: Okay.

ATTORNEY GRIFFIN: But I think he was intending to read it
to you out loud.

THE COURT: Is that correct, Mr. Smith, --

THE PLAINTIFF: I'm going to try —-—
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THE COURT: -- that you want to read it to me?

THE PLAINTIFF: I'm going to try to.

THE COURT: Okay.

THE PLAINTIFF: The Defendant, King Asphalt, Incorporated,
violated South Carolina law by failing to properly mark the work
zone of a lane where it tapers at 2.16 inches,
while [indiscernible] --

THE COURT: Okay. So let me stop you there, Mr. Smith.

That is the issue. So she indicated that King Asphalt's position
and SCDOT's position is that they did the two inches that were
required by SCDOT's guideline. I read that before I got here.

And her position is is that how is it that you know, or how
is it that you can prove, that they have did it in addition, more
than two inches? How is that possible if you don't have someone
who 1s an expert to say it? What are you going to base the
evidence on?

THE PLAINTIFF: Just the high place in the road where I run
into.

THE COURT: Okay. Did you go out there and measure it?

THE PLAINTIFF: No, ma'am.

THE COURT: Okay. That is the issue she's raising, is she's
saying you, as the person that was injured and/or your wife,
didn't go out there and measure it and SCDOT and King Asphalt
did, and there's no evidence to contradict their position that it

was within the two inches that were required by the guideline.
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Did you intend to hire an expert?

THE PLAINTIFEF: No, ma'am.

THE COURT: Okay. All right. You can finish reading it,
but that's the issue that I've got to focus in on, is her
position is there's nothing to contradict SCDOT and King Asphalt
and, therefore, you can't prove your case. I'm not saying that
that's true and correct but that's their position.

So if you want to finish reading that, you can, but I want
to make sure you understand that that's what they're arguing.
That was her oral argument. I want to read her memorandum
because I'm sure she's going to go into the law that there has
been no genuine issue of material fact because you have nobody
that can say it other than you just saying it had to be because
there was an accident. Does that make sense?

THE PLAINTIFF: Yes, ma'am.

THE COURT: Okay. I think this is what we should do. As to
your motion for me to make a finding that Mrs. Smith's failure to
appear here today would require me to grant your motion and deny
her motion, that's denied because I am going to rule based on the
briefs. They filed —-- because they're husband and wife, they
filed a 400-and-some page memorandum opposing and asking me for
summary judgment. Because I'm going to find she's sick, and I'm
going to rule on the briefs because she just waives her right to
come and present argument.

Mr. Smith is relying on his brief and his initial
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statements.

So what I'm going to do is I'm going to rely on the record
before the Court. I've been handed up the memorandum that
counsel gave me, along with, it looks like I have, SCDOT's
guidelines, and along with the deposition transcripts. I'm going
to read through all of those and then make my decision as to
whether or not I'm going to grant her motion or grant you all's
motion. All right.

THE PLAINTIFF: Okay.

THE COURT: Okay. Do you have questions for me, Mr. Smith?

THE PLAINTIFF: No.

THE COURT: Okay. Because I read everything.

THE PLAINTIFF: Okay.

THE COURT: Then what I'm going to do is I'm going to issue
an order that indicates what the position is --

THE PLAINTIFF: Okay.

THE COURT: -- of the Court. If I grant her motion —-- T
know you filed something that indicated you wanted me to make
specific findings -—- I will do a Form 4 that has some specific
findings, but I will ask counsel to draft a more detailed order.

If T deny her motion and I grant yours, I will draft the
order myself. Do you understand?

THE PLAINTIFF: Yes, ma'am.

THE COURT: If I grant her motion and I ask her to draft it,
I will ask her to email it to me.
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So do you have an email address for him?

ATTORNEY GRIFFIN: Yes, Your Honor. I would like for you to
ask him if he reads the emails I sent him.

THE COURT: Okay. Mr. Smith, do you read the emails that
counsel sends you?

THE PLAINTIFF: [indiscernible] some.

THE COURT: You read some?

THE PLAINTIFF: [indiscernible] some.

THE COURT: Okay. Does somebody read them to you?

THE PLAINTIFF: I have a problem reading.

THE COURT: Say that again. I couldn't understand.

THE PLAINTIFF: I have a problem reading and seeing them
[indiscernible], seeing [indiscernible].

THE COURT: All right. Well, then this is what we're going
to do. Just upload it to my queue. If I grant your motion and
direct that you issue the order, just upload it to my queue.

And then if -- Mr. Smith, I'm not saying I'm granting her
motion, but then if you have an objection you can always file a
motion to reconsider or an appeal, but nevertheless I'm not
saying I'm granting it. I'm still going to do what I'm telling
you. If I grant yours, I will draft the order based on it
appears you're having some difficulty.

THE PLAINTIFF: Okay.

THE COURT: All right. Questions for me, Mr. Smith?

THE PLAINTIFFE: No, ma'am.
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THE COURT: Counsel, anything else we need for the record?

ATTORNEY GRIFFIN: No, Your Honor.

THE COURT: Okay. All right. Then that's what we're going
to do. I'm going to take it under advisement, because you all
gave me quite a bit to read.

I hope to have my decision for you probably the end of this
week, beginning of next. I never like to sit on anything; I like
it when it's fresh in my mind. Okay.

THE PLAINTIFF: Thank you.

THE COURT: Okay. Then that will conclude our hearing.

THE PLAINTIFF: Okay. Thank you.

(End of Transcript of Record.)
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CERTIFICATE OF REPORTER

I, Cathy J. Provost, Official Court Reporter for the
Fourteenth Judicial Circuit of the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete Transcript of Record of the proceedings had and evidence
introduced in the trial/proceedings of the captioned case in the
Court of Common Pleas for Pickens County, South Carolina, on the
27th day of January, 2025.

I do further certify that I am neither of kin, counsel, nor

interest to any party hereto.

Date: February 20, 2025

\s\ Cathy J. Provost
Cathy J. Provost, RMR
Official Circuit Reporter
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STATE OF SCUTH CARCLI NA IN THE COURT OF COVMON PLEAS

COUNTY OF PI CKENS CASE NO.: 2021- CP-39- 00329
M chael and Mary Snith,
Plaintiffs,

V.

Them st okl i s Econonbu and
Ki ng Asphalt, Inc.

)
)
)
)
)
)
)
)
)
)
)
Def endant s. )
)

DEPCSI TI ON OF
JCE DANI EL LAWS, 111
P
Tuesday, May 24th, 2022
2:02 pom - 2:54 p.m
The deposition of Joe Daniel Laws, 111, was taken
before Marcie Smith, a notary public in and for the State of
Sout h Carolina, comrencing on Tuesday, My 24th, 2022, in
G enson, South Carolina, pursuant to Notice of Deposition

and/ or agreenent of counsel.
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begi nning of the work and woul d angl e you toward
the inside | ane?

Yes, sir.

And then the taper at the back end would do the
exact opposite? It would taper fromthe inside
to the outside | ane?

Yes, sir.

And those tapers are created with cones?

Yes, sir. Cones and barri cades.

|f they're done with cones, are they taken down
every day?

So that depends on the duration of the project
for that day. Some projects could go on for nore
t han one day.

Since only the outside | ane had been done and not
the inside, would that nmean that it would be
carrying on for nore than one day?

|t depends on the situation. |f the contractor
was required to | eave the work zone up due to an
enmergency or a shortage of materials or sonething
to that effect. It would be a rare situation.
And so you renove the taper and the rest of the
cones at the sane tine, is that right?

Wul d you repeat the question.

Yes, sir. How do you renove the cones that
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create the barrier/taper?

Yes, sir. So those would be renoved at the end
of the construction operation after everything
has been safened (sic) up. And typically they
woul d remove it fromthe back taper towards the
front.

Agai nst the traffic?

Yes, sir.

|s there any way of alerting the people on the
front that it's taking place?

Wul d you repeat that question.

Yes, sir. The front of the one lane of traffic.
|s there any way that you can tell themthat the
| ane i s open?

So once that taper has been renoved, then that

| ane becones open.

All right, soit's a comobn sense situation?

| "' m not sure.

|f there's no |longer a taper and no | onger a
barrier, that neans you can use the road?

Yes, sir.

The individuals that have al ready passed the sign
that says nove to the left or |lane ends or --
what is the sign that would tell you that? To go
to the left?
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The attachment file called "vehicle 210TC movement" provided by King Asphalt, Inc. is a
rendering of the movement of one of their vehicles tracked by GPS and a software called
Flectwatcher. The panels here provided show, the movement of a vehicle identified as
"210TC", which is their "cone" deployment/pickup vehicle, on March 22, 2019 between the
hours of 4:45PM and 5:45PM. The panels show where the vehicle moved/stopped
periodically along Hwy 8 as it picked up the cones between the lanes. As per SCDOT
guidance the vehicle opened the lane moving against traffic. Each of the panels are time
stamped and indicate as follows:

@4:45PM - 210TC is sitting in the slow lane of oncoming traffic from Pickens on Hwy8

at Old Easley Pickens Hwy - distance marker 31+53
@5:00PM - 210TC is still sitting in the same location begins to move up the closed slow lane
@5:07PM - 210TC picking up the cones between the lanes

@5:08PM - 210TC stops at the bridge beside Owens Lane (this is the timeframe of the
accident and is consistent with Mr. Smith's deposition where he states the cone truck was
stopped at the bridge next to Owens Lane - and consistent with the girl witness who was
the driver of the vehicle directly behind the moped - who said the cones ended about ten
seconds before the accident)

@5:09PM - 210TC takes off and hesitates about 50 yards further up Hwy 8 (and then
proceeds clearing all evidence of the work zone away before the Troopers arrived)
@5:11PM - 210TC has reached 3CS Lane

@5:13PM - 210TC is in front of Graceway Baptist Church Exhibit D

@5:16PM - 210TC is at Old Sawmill Road

@5:30PM - 210TC has passed Pickens YMCA

@5:45PM - 210TC is at the intersection of HWY8 and West Main Street in Easley (beside
Miracle Hill Thrift store)
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OLIVIA PAIGE BRYAN

Page 10

A | do not.

Q Do renenber what speed you were traveling?

A Between 35 and 45. | didn't want to be too close
to the noped, because it's too nuch anxiety.

Q Were there two people on the noped?

A Yes.

Q Did you see what they were doi ng when they were
travel i ng?

A They were -- it just |ooked like they were
driving normally.

Q WAs it a man driving or a wonman driving?

A | think it was a man, but |I'mnot 100% sure on
t hat .

Q Did you see if they were hol ding onto anything
when they were on the noped?

A As in holding onto each other or ---

Q Each other, or the noped itself, or have anything
in their arns?

A | think that the person on the back was hol di ng
onto the driver.

Q Do you renenber if anybody had on hel nets?

A | do not renenber. |'msorry.

Q That's okay. So you're in the left lane. And
was there traffic in the right |ane?

A No, it was bl ocked off for the road work.
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Page 11
1| Q And were there traffic cones out?
2 A. Yes, ma'am
3 | Q Ckay, and where were the traffic cones?
4 | A They were on the dotted |ines between -- |ike the
5 white |ines between the two | anes.
6 | Q Ckay, so were the traffic cones in the area where
7 this acci dent happened?
8 | A We had |ike just finished passing through all of
9 them so the right [ ane was opening back up. So
10 | guess kind of.
11 | Q Okay, explain that to ne.
12 | A | don't understand the question. Like it wasn't
13 right at the cones or in between the cones, it
14 was |ike right after the cones were finished, if
15 t hat nmakes sense.
16 | Q Ckay, so if there are cones in the mddle of the
17 two |anes. That's what you're saying?
18 A Yes.
19 Q And then the cones ended?
20 | A Yes, nma'am
21 | Q That's what you're trying to say. And then how
22 far after the cones ended did this accident
23 happen?
24 | A | ' m not gonna say right after, but maybe |ike ten
25 seconds after.
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1 A We have one main office headquarters. W're in
2 Li berty, South Carolina at 107 Tech Lane.
3 Li berty, 29657. W have a plant about three
4 mles away fromthere in Liberty as well. And
5 two other asphalt plants. One in Pacolet, South
6 Carolina, and one in Sinpsonville, South
7 Carolina. Those are not -- those are plant
8 | ocations. Qur only main office is in Liberty.
9 Q So Pacol et, Sinpsonville, Liberty all have the
10 actual plants to nake the asphalt?
11 A Correct.
12 Q Have you attended any classes or received any
13 certificates, licenses or anything of that sort
14 for your position?
15 A | have an OSHA 30. |'ve done traffic control
16 supervisory training conpliant with the SCDOT
17 |'ve had asphalt roadway technician certification
18 for roadway conpaction on the road. | don't
19 believe there's anything further.
20 Q What topics will you be speaking on today, do you
21 know?
22 A Anyt hing safety rel ated.
23 | BY M5. GRIFFIN:
24 Can you show himthe notice. O do you have
25 the notice? | think | have a copy of it.
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ZACHARY SHANE MICHAEL
Page 7
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EXAM NATI ON RESUMED BY MR SM TH
Q

>

BY THE COURT REPORTER

| could ask him Wuld you be able to respond to
questions concerning policies, procedures,
protocol s, nethods, manuals, instructions, things
of that nature?

For the nost part. Wen it beconmes job site
specific for specifications and operations froma
mlling standpoint, | believe Doug can answer

t hose questions. Doug Linbaugh.

What did you say about your work with conpaction?
When we apply asphalt pavenent, we actually have
to do conpaction testing. And we have to try to
achi eve the desired conpaction nunbers the DOT
requires us to.

And that is sonmething that you are certified in?
No |onger. It's expired.

W1l you be able to discuss the accident site
Itsel f?

The site in general, yes. Specific to the

acci dent, no.

Wul d you be able to describe where you were in
the process of the road?

|'d probably let Doug for the specific operations

and where we were.

09/12/2026
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Exhibit G2

B Garber

B Reporting Service
& Videoconferencing

1226 Pickens Street

Columbia, South Carolina 29201
info@garberteporting.com
Telephone: (803) 256-4500 | Fax (803) 256-1999

DOUGLASEUGENE LIMBAUGH, JR.

May 24, 2022

Michael and Mary Smith

VS

Themistoklis Economou, et. al.

2021-CP-39-00329

REPORTER: MarcieL. Smith
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DOUGLAS EUGENE LIMBAUGH, JR.

Page 6
1 Li ke what ?
2 BY M5. GRIFFIN
3 What ever else is left.
4 | BY M5. HERBKERSMAN:
5 Pol i cies and procedures.
6 BY M5. GRI FFI N
7 But go ahead. He doesn't know anythi ng about
8 the investigation into the incident to the extent
9 there was any. The communication with M. Presley,
10 he doesn't know about that.
11 EXAM NATI ON RESUMED BY MR SM TH
12 Q What's your date of birth?
13 A 03-16- 1978.
14 Q Can you tell ne about your education
15 A Yeah. | have a Bachel or of Science from C enson.
16 Graduated in 2001.
17 Q Where did you go to high school ?
18 A Easl ey Hi gh School .
19 Q What county do you live in now?
20 A | I'ive in Anderson County. Powdersville,
21 specifically.
22 Q Do you have any famly in Pickens County? On
23 ei ther side.
24 A Direct famly? No, sir.
25 Q What is direct famly?

09/12/2026
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DOUGLAS EUGENE LIMBAUGH, JR.

Page 8

A To what -- |ike anything?

Q Anyt hi ng.

A | mean, | was -- did alittle stint inlife
I nsurance and heal th insurance. So | was
certified in that. Asphalt roadway certification
in this industry.

Q Wien did you get that?

A 2000 -- and I'msorry, it's been a long tine.
But 2007 or '8. It expired in "12, | believe.
It's a four year -- four to five year if you
don't -- you have to re-cert as you go because
of , you know, updated policies and stuff |ike
t hat .

Q Certainly. And so you were done in 2012?

A. In that tinme franme, yes.

Q Did you ---

A | mean, | don't renenber the specific year, but
It's sonewhere in that range.

Q Did you recertify?

A No, sir.

Q Isn't that inperative for your job?

A For my job tasks? No.

Q No? What is your ---

A It's actually about testing of asphalt and, you
know, the day-to-day function of asphalt. |If

Garber Reporting
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DOUGLAS EUGENE LIMBAUGH, JR.
Page 9
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t hat nmakes sense.

Al right, so you were tal ki ng about the actual
asphalt that's placed on the road. That you have
to know the ingredients, the tenperature and that
sort of thing?

Yes.

That's what you were certified for?

The quality control of it. Yes, sir. Wichit's
just roadway certification is just the ability to
be able to test behind a paving crew to certify
conpactions, certify acceptance with the DOT.

That sort of thing. W have one -- this job, for
exanple, on every site. Part of the reason that

| took that was nore or |ess to understand and
know that information. Not to actually go out
and performthat. W have a quality control |ab
and departnent that does that routinely for us.
Right. So the people that are out on the job are
bel ow you in the schene of things and, therefore,
you want to be able to talk to themand tell them
On an org chart. Yes. Not below us. But yes,

t hey work for us.

Yes, sir. The position you were hired for was
what ?

09/12/2026
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1226 Pickens Street

Columbia, South Carolina 29201
info@garberteporting.com
Telephone: (803) 256-4500 | Fax (803) 256-1999

JOSHUA FRAZIER MAKISON

May 24, 2022

Michael and Mary Smith

VS

Themistoklis Economou, et. al.

2021-CP-39-00329

REPORTER: MarcieL. Smith
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JOSHUA FRAZIER MAKISON
Page 9

1| A
2
3
4 | Q
5
6 | A
:
8
9
10 | Q
11
12
13 | A
14
15
16 | Q
17
18 | A
19 | Q
20 | A
21 | Q
22
23
24 | A
25

G eenville has got the nost growh as a county.
Spartanburg right now has the | argest projects as
far as the scope and scal e of them

Your involvenent with the 8130 contract. How
woul d you characterize that?

| had no involvenent. At the time this one was
done | was still the RCE, | believe it was, over
the special projects in that period. So | didn't
have any know edge of it.

Al right, but you were asked to help out with
this due to sonme nunber issues or typographi cal
errors?

| helped with the FO A request that cane through
for sone docunents, and | hel ped make sure those
docunents were gathered and provi ded.

The only contract relating to the Route 8 project
was the 3948130 contract?

Yes.

Wul d that be right?

Yes, that's correct.

Because there was a 3949130, and then there was a
3984130. And those were nerely typographical
errors, is that right?

| cannot renenber the exact nunber, but | do know

that there was a m sunderstanding in how our

09/12/2026
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info@garberteporting.com
Telephone: (803) 256-4500 | Fax (803) 256-1999

JOE DANIEL LAWS, |11

May 24, 2022

Michael and Mary Smith

VS

Themistoklis Economou, et. al.

2021-CP-39-00329

REPORTER: MarcieL. Smith
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JOE DANIEL LAWS, |11

Page 9

1 whose nane is Joshua Makison. And we oversee al

2 construction operations for the SCDOT. Over

3 G eenville, Pickens, Spartanburg and Cconee. W

4 oversee the resident construction engineers and

5 they adm nister the construction projects for our

6 agency.

7 | Q All right, so for a jury or for nyself, what

8 exactly do you do? You oversee projects or ---

9 | A So | manage -- | assist the DCE in managi ng the
10 resi dent construction engineers in any question
11 they may have in regards to a construction
12 project. | take care of the preconstruction
13 activities leading up to the construction office.
14 | coordinate with our headquarters office in
15 Colunbia in regards to pre construction tasks
16 that lead up to these construction projects. W
17 try to mnimze risk for our agency.

18 | Q What were you doing March 22nd, 20197

19 | A | was -- | took a | ook back, and I was actually
20 off work that day. | was on annual |eave. But
21 as far as work goes, | was a resident

22 construction engi neer for Pickens County.

23 | Q And what were your responsibilities there?

24 | A | oversaw a construction office of 13 at the

25 time. And we managed construction projects for

Garber Reporting
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JOE DANIEL LAWS, |11

Page 16
1 going to work in.
2 Q And the | ast one?
3 | A So | would interpret that statenent that King
4 Asphalt was in the process of mlling out the
5 road prior to the traffic control being properly
6 I nstal | ed.
7 Q How deep was the asphalt?
8 | A This project had eight inch full depth patching.
9 | Q Ei ght inch what?
10 | A Ful | depth patching.
11 | Q | s there a neasurenent done on the difference
12 between the two | anes after a day of work?
13 | A Yes, sir.
14 | Q Wio is responsible for the nmeasurenent?
15 | A The contractor is responsible.
16 | Q The contractor is King Asphalt?
17 A Yes, sir.
18 | Q Were you made aware of the weck that occurred on
19 March 22nd, 20197
20 | A The first | heard of it was July of 2021.
21 | Q And what did you understand?
22 | A Qur | egal inspector, M. Al exander, contacted ne
23 via e-mail and informed me that there had been an
24 accident on that particular date.
25 | Q So you learned that in 20217

Garber Reporting
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" Exhibit H

Michael and Mary Ann Smith

220 Stancil Street

Easley, South Carolina 29640 Lefte
MichaelDSmith@housemail.com

March 26, 2025

The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

T8:THd 52, 92 UK

7 #Gjunog suaald JAN0G §0 HA

Re: Smith v. King Asphalt, Inc. #2021-CP-39-00329 — Clarification of Legal Standard,
Procedural Fairness, and Regulatory Violations

Dear Judge Salvini:

Plaintiffs write respectfully to clarify a critical issue of law and procedural fairness currently
affecting this case. Specifically, the distinction between negligence per se and ordinary
negligence appears to have been blurred, to the prejudice of Plaintiffs, based on defense

counsel’s repeated efforts to shift the applicable standard and change the narrative of this case to
suit what they want to defend.

In the transcript of the Summary Judgment hearing held on January 27, 2025, at 11:30 AM in
Courtroom 4 of the Pickens County Courthouse, at page 15, lines 4 through 7, Plaintiff began to
enter his statement of the case into the record. However, immediately after Plaintiff completed
the first sentence, the Court interjected at line 8, stating: “Okay. So let me stop you there, Mr.
Smith.” Although the Court later stated at page 16, lines 3 and 4: “Okay. All right. You can finish
reading it but that's the issue that I've got to focus in on...”, Plaintiff was not thereafter given the
opportunity to fully complete his statement for the record.

Plaintiff respectfully submits that the statement he intended to read was crucial to his case
because it was specifically prepared to clarify that Plaintiffs’ claim is based on negligence per se,
premised on statutory and regulatory violations, and to explain that defense counsel was
deliberately attempting to blur this distinction by reframing the case as one of ordinary
negligence, thereby luring the Court into applying the wrong legal standard.

Plaintiff believes this clarification was essential to preserve the correct framing of the case for
the record and to ensure that the Court’s ruling would be based on the proper legal theory as
pleaded and supported by Plaintiffs’ evidence.

For this reason, Plaintiff now submits this letter, which summarizes the statement Plaintiff was
attempting to enter into the record during that hearing.
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Plaintiff respectfully requests that the Court accept this letter as part of the official record in this
matter and specifically acknowledge its inclusion.

The following facts and arguments are submitted in support of Plaintiffs’ position:
Clarifying the Legal Distinction — Negligence Per Se vs. Ordinary Negligence

South Carolina law clearly states that negligence per se arises directly from violating a statute or
regulation designed to protect the public. Once such a violation is established, duty and breach
are satisfied automatically as a matter of law. From that point forward, the only remaining issues
are causation and damages, both of which are factual determinations well-supported by
Plaintiff’s evidence,

By contrast, ordinary negligence requires Plaintiffs to separately prove:

» Duty

e Breach (measured against a subjective "reasonable person” or "industry" standard)
o Causation

o Damages

Negligence per se eliminates the need for subjective standards, expert testimony, or industry
practice evidence because the law itself sets the standard of care. This is confirmed by Whitlaw v.
Kroger Co., 306 S.C. 51 (1991) and Rayfield v. 5.C. Dept. of Corrections, 297 S.C. 95 (1988).

Despite this, the defense continues to argue that Plaintiffs must produce an expert to explain
subjective industry standards, attempting to reframe this as ordinary negligence. Respectfully,
this argument is legally flawed and directly undermines the negligence per se cause of action
Plaintiffs have consistently pled and supported.

Specific SCDOT Regulations and Guidelines Violated

King Asphalt’s conduct violated multiple clear and enforceable SCDOT regulations, which serve
as the basis of our negligence per se claim. These include:

1. SCDOT Standard Specifications Section 401.4.21 (2014 Edition) — Prohibiting opening
lanes to traffic where lane height differentials exceed one inch (1") (milled lane next to
paved lane).

o The record proves King Asphalt stipulated to a 2-inch lane height differential,
double the legal limit, exposing motorists to an unreasonable hazard,

2. SCDOT Work Zone Safety Guidelines and Project Traffic Control Plan (TCP) -
Requiring continuous traffic control devices until the hazardous condition is mitigated.

o King Asphalt admitted prematurely (without first mitigating the safety hazard)
removing all traffic control devices, leaving the traveling public exposed to
unmarked hazards.

1
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3. SCDOT Specification Section 401.4.20 — Limiting milling operations to no more than ten
(10) calendar days before repaving or eliminating the hazard.
o King Asphalt violated this regulation by leaving the LISL (at the accident site)
milled for twenty-one (21) days (March 6-27, 2019), more than double the
permissible time.

Each of these objective violations independently satisfies the breach element of negligence per
se. No expert testimony is required to interpret these clear regulatory limits.

Procedural Fairness Concerns — Defense Tactics and Court’s Adoption

Plaintiffs must also respectfully highlight repeated procedural fairness concerns that have further
disadvantaged us as pro se litigants:

« Ambush Memorandum: Defense counsel served Plaintiffs a 212-page memorandum with
new arguments and evidence at the start of the hearing, depriving us of any meaningful
opportunity to review or respond. This tactic undermines the fair hearing principle
enshrined in our system.

« Reframing of Claims: Defense has improperly reframed our negligence per se claim into
ordinary negligence, imposing a higher burden of proof requiring subjective expert
interpretation that does not apply to the cause of action we pled.

« Judicial Adoption of Defense Framing: Plaintiffs are deeply concerned that the Court’s
current analysis appears to accept defense counsel’s improper reframing, creating an
erroneous expert witness requirement that contradicts well-established South Carolina
law on negligence per se.

These errors, when considered together, undermine the integrity of the proceedings and create an
impression of judicial imbalance.

Procedural fairness requires that Plaintiffs’ properly pleaded claims be adjudicated under the
correct legal framework and not dismissed due to procedural manipulation or incorrect
application of law.

Summniary Judgment Standard and Proper Application

Finally, under Rule 56(c), SCRCP and Baughman v. AT&T, 306 S.C. 101 (1991), summary
judgment is warranted only where the non-moving party fails to show evidence of an essential
element of their claim.

. Here, Plaintiffs have produced:

Direct evidence of statutory and regulatory violations;

SCHP dashcam footage (photographic evidence), Trooper testimony;

Eyewitness testimony;

Defendant’s own admissions regarding lane height/condition and removal of traffic
controls.
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Additionally, The Kitchen Planners, LLC v. Friedman (2023) reaffirms that South Carolina
rejects federal Celotex standards. Plaintiffs are not required to produce an expert to explain the
law, the law speaks for itself when it comes to statutory or regulatory violations.

Plaintiff’s Summons and Complaint clearly supports a negligence per se claim:

i1. Explicit Allegation of Regulatory Violations

o Complaint Lang@gg::_Paragraph 22(d) of Plaintiff’s complaint directly states that King
Asphalt failed to comply with the guidelines set by SCDOT for Work Zone Traffic
Control.

« [Significance: This allegation is critical because it invokes a specific regulatory standard
(SCDOT guidelines) designed to protect public safety.

Eh Reference to Specific Regulationsf

. :C omplaint Langu_agg]: Paragraphs throughout the complaint refer to SCDOT regulations,
South Carolina Code, and Work Zone Traffic Control guidelines.

o Significance: By referencing these regulations, Plaintiffs establish that a legal standard
exists that the defendants were required to follow.

[3. Protected C_lass! _ | ' _

» Complaint Context: The complaint indicates that the Plaintiffs were motorists traveling
through an SCDOT work zone operated by King Asphalt.

. ]Siﬁiﬁcance: This establishes that Plaintiffs belonged to the class of people (motorists)
that SCDOT regulations were designed to protect.

r

ﬂd. Causal Linkagﬁ:I

 Complaint Lanpuage: Paragraphs 21, 22, and 23 state that the damages were a direct and

roximate result of the negligence of the Defendants.

» Significance: By explicitly connecting the injuries to the Defendants' negligent
commission/omission (including failure to comply with SCDOT regulations and contract
language), the complaint asserts a causal link between the regulatory violations and the
Plaintiffs harm.

5. Elements of Negligence Per Se

* Violation of a Statute or Regulation:
The Complaint clearly points out the failure to comply with regulations set by SCDOT
for Work Zone Traffic Control.
The purpose of the law is to protect from the kind of harm that the plaintiff suffered; and
» The plaintiff is a member of the class of persons that the law is intended to protect.
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Under a theory of negligence per se, a jury does not need to decide if the defendant acted as a
reasonable person would act given the circumstances, Instead, the jury just needs to decide
whether the defendant’s violation of the law caused the plaintiff’s injuries. If so, then the
plaintiff will be entitled to recover compensation for their medical treatment, lost wages, pain
and suffering, and other losses. For the foregoing reasons, Plaintiffs respectfully request the
[Court:

Reaffirm that negligence per se governs this case, with no requirement for subjective

expert testimony;

Recognize that SCDOT regulations set the applicable standard of care and King

Asphalt’s violations are proven;

Acknowledge the procedural unfaimess Plaintiffs have endured due to defense tactics,
including the ambush memorandum and improper legal framing of Plaintiff’s case;
Deny summary judgment for the defense based on the correct application of South

Carolina law.

Thank you for your time and careful consideration of these important clarifications. Your ruling
in this case will not only determine the outcome for Plaintiffs but also set a precedent for fair

treatment of pro se litigants who may face similar challenges in the future.

Respectﬁ.llly subﬁ\ittcd A 1

/s/ D. Smith, Plaintiff / Pro Se - March 26, 2025

s/ Wlamm March 26, 2025

X

09/12/2026

Filed on March 26, 2025
Smith v. King Asphalt, Inc.
2021-CP-39-00329

By US Mail: March 26, 2025
The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

Catharine Garbee Griffin

Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204

By Email: March 26, 2025
jsalvinisc@sccourts.org

CGrifﬁn@brbIega]..com

Is! M;;:;l-]ael Smw;n)t'ﬁ'// Pro Se - March 26, 2025
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6271025
6271030
6271035
6271074
6300006
6301100
6750275
6770413
6780495
6800518
6886042
7209100

24" WH SLDLNES THERMO-125 MIL.
WHITE SGL ARROWS THERMO-125MIL

WH.WORD MESS"ONLY"-THERMC-125M

4"YEL.SLD.LNES.- THERMO. 90MIL
PERM.CLR PAV.MARK MONO. 4"X 4"
PERM.YEL.PAV.MARK BI-DIR 4"X4"
1.0" SCHEDULE 80 PVC CONDUIT

NO. 14 COPPER WIRE, 1-COND.
SAWCUT FOR LOOP DETECTOR
13X24X18D.ELEC.UNGRD.ENCLOS/HD
F&l VIDEO DETECTION CAMERA W/H
SUR.APPLIED DETECTABLE WARNING

Exhibit J

165.000
15.000
1.000
36,720.000
279.000
491.000
420.000
7,540.000
2,740.000
6.000
2.000
10.000

EA
EA
LF
EA
EA
LF
LF
LF
EA
EA
SF

AS-BUILT PLANS

1

Special Provisions:

Seq
0001
0002
0003
0004

Page 16 of 25
09/12/2026

Details
Pavement Design: 8" FDP, 2" Mill, 220 PSY Surface B

Asphalt quantities are included in the leveling for turn lanes.

Variable milling is included for the bridge tie.

Milled surfaces shall not be left unpaved for more than 10 consecutive calendar days.
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Exhibit K

2019545842 ORIGINAL
SOUTH CAROLINA DPS/OHS & DMV USE ONLY Page # y SOUTH CAROLINA 801 [Amended - Attach Copy] Notfled Amtved
1 TRAFFIC COLLISION REPORT FORM Units of Originas Report 1745
G 1 TR-310 (Rev. 04i2016) | 2 Comedted 1726
Date Time of County|1 -interstate 4 - Secondary Coliision Location (RL # / Name) Main line 6- Connection | Miles Dir. tn@eacTity or Town of:
Collision 2 -US Primary 5 - County 2- Altemate 7- Business E
s 1.43 EASLEY
03-222019 | 1720 | 39 |3y o6 primary 6-PP 7-Ramp| & 8 /SENTRY MEMHWY 5- Spur s w
Lane # / Dir Distance Offset | Direction | 1 - Intarstate 4 - Secondary Base Intersection (Rt # / Name) Main Iine6 - Connectior GPS COORDINATES 00 00°00.00°
# Jof [N®| g9 @S} N E |2-UsPrimay® County £ OWEN N 2 - Altemate7 - Business DEGREES MINUTES SECONDS
2 |alsw Feet] S @ |3-SC Primary 6 - Other 7 - Ramp| S / §.Spur  9-Other — 3? ‘; u.llll
R.R Id From Ramp Only To | 1-Interstate (4) Secondary P Second Intersection (Rt. # / Name) Main line6 - Conneclion
= - Busi ] | I
N E 1-Entrance | N E|2-USPrimary 5 - County 88 ; OLD EASLEY PICKENS Hwy | 2 ~Altemate7 -Business |, . o
§ W 2. Exi s w|3- SC Primary 6 . Other 7 - Ramp g / 5-Spur 9 -Other oy g2 39 _ji25d
rivelPedestrian’'s Full Name Pedestrian’s Full Name
R-623535 ECONOMOU THEMISTOKLIS GEORGIOS R-623536 Ism‘m MICHAEL DANNY
Unit #|Sex | Race |Street Unit#|Sex  [Race |[Street
1 M w 329 MULBERRY RD 2 M w 220 STANCIL ST
f# Occl Birth Date City, State, & Zip J* OccliBirth Date City, State, & Zip
1 07-12-1961 EASLEY SC 206408887 2 08-16-1953 EASLEY SC 206408872
State |Driver's License # Class |Insurance Company State |Driver's License # Class [insurance Company
sc 101600817 D USAA SC 97693 ] UNINSURED
Year |Body [Vehicle Make VIN Year Body |[VehicleMake |VIN
1998 |cP BMW WBABFB326WEHB0817 2017 |MP TAOT LSNTEACXXE1301262
State [Year |License Plate # Owner's D.L. # State |Year |License Plate # Owner's D.L. #
sc 2019 | 2049LL 101600817 or NONE 004597693
Home Telephone Owner’s Full Name Home Telephone Owner's Full Name
6318305114 ECONOMOU THEMISTOKLIS GEORGIOS 8644345991 ISMITH MICHAEL DANNY
Bus. Telephone treet Bus. Telephone treet
329 MULBERRY RD 20 STANCIL ST
Contributed To Collision [City, State & Zip Contributed To Colllslon |City, State & Zip
Yes é EASLEY SC 296408887 No EASLEY SC 286408672
Estimeted| Speed FJL Req: Yes (No)[T/B S Req: Yes (No) | AlesDrg info (see back): Yes (NoJkEstimated| Speed [C.D.L. Req. Yes (No)JT/B S Req: Yes (NO)|Aic/Drg inlo (see back):  Yes (No)
peed  [Umil  ISianne ¥ Statute # TowedBy  Yes (NP  |U™  [Staite s Slatute # Towsd By No
40 45  |56-10-0225 35 45 §6-10-0225 LEWIS AUTO (NOR)
Driver/Pedestrian’s Full Name State  [Year License Plate # Owner's D.L. #
Unit # Sex Race | Street Home Telephone TOowner's Full Name
|# Ocqd] Birth Date City, State, & Zip |Bus. Teiephone Street
State |Driver's License # Class |insurance Company Contributed To Collision |City, State & Zip
Yes No
Year |[Body |[Vehicle Make VIN [Estimated| Speed |C.D.L. Req: Yes No ]TIBSReq: Yes No lAIdDrg Info (see back): Yes No
peed | Limt  fsiaute w Statute # TowedBy  Yes No
Dir.ofTravel funit1:N S@EW _Junitzz N SE®)W Junta: N s E w |
Unit 1 Dam. Unit 2 Dam. Unit 3 Dam. Prop. Dam. 1 Prop. Dam. 2
¢ 1500 500 s $ s
Property Owner@iinesD |Property OwnafWitnesd
BRYAN BRYAN OLIVIA FREEMAN FREEMAN BRIANNA
[Address |Address
329 CANVASBACK WAY EASLEY 200 RIVERS EDGE DR EASLEY
State |Zip: Phone State |Zip: Phone
SC |29642 8645084875 SC |29842 8647227198
Photo: |Describe What Happened (Refer to Units by Number) |Pending Investigation
[OX
UNIT 1 WAS IN THE #2 LANE EASTBOUND ON SC 8. UNIT 2 WAS IN THE
#1 LANE EASTBOUND ON SC 8 NEXT TO UNIT 1. UNIT 2 MADE AN
IMPROPER TURN INTO THE LANE OF TRAVELING OF UNIT 1 CAUSING
UNIT 1 TO STRIKE UNIT 2.
NOTICE - THE TR-310 IS FOR STATISTICAL REPORTING PURPOSES ONLY AND IS A REFLECTION OF THE OFFICER'S BEST KNOWLEDGE, OPINION AND BELIEF COVERING THE COLLISION BUT
NO WARRANT IS MADE AS THE FACTUAL ACCURACY THEREOF.
Investigating Officer's Name Rank SCCJA# [Junsdiction CodejReview Date |Reviewer's Name ank Intemal Agency Code
LAGINESTRA - M TRP 9598-3463 HP03 03.02-2020 K N Brown FISGT 19GV058216
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2019545842

Unit: | Date of Birth | Sex: |Race] INJ: |SeatR/SD|A.B.D.|Eject| LAl: [Trz n:jy_m Street Address 2ip Code
1 07-12-1851 MW .o o 01 1 i 4 : 1] 1 '2 " Iecououou THEMISTOKLIS GEORGIC | 328 MULBERRY RD EASLEY SC 208408887
2 08-15-1953 MW '2 o 01 M .., : 3|1 '1 . Fsmrm MICHAEL DANNY 220 STANCIL ST EASLEY SC 296408872
) U (]
b b b
2 211311871 Flw '2 | 04| oo '7 3b 3 |1 '1 , | SMTH. MaRY AnN 220 STANCIL ST EASLEY SC 20840
ja a (J
b b b
B a &
b b b
I8 L] 8
b b b
o a a
b b b
Race JA - Asian/Pacific Islander W - Caucasian|a) InkurvBtatus | 2- Non-incapeciteting | Seating Loc. | 20. Pecestian  60- Sleeper of Cab |_Restraint/Safety Device
B - African American H - Hispanic O - Other 0-NotInjured  3- Incapacitating 30-TrallingUnit  70- Riding on Unit Exerior | 00- None Used 21- Child
| - Alaskan Natie or American IndianU - Unk 1- Possible Injury_4- Felal 0102 03 | 40-BusorVan(4ihrowor Higher)  80-Lap  [11- Shouiderbet  Sefely Sest
Air Bag Deployment / Switch |  Ejection  Ib) 2 or 3 Wheel Motorized Vehicle Only 0; 05 gg §0- Other Enciosed Area (nontraiting) 99- Unk.ANA | 12- Lap Belt Only 88- Other
1- Deployed Front4-Not Deployed | 1- NotEjecled | Head Injury 1) Yes 2\ No o7 8 51- Other Unendosed Area (nontraiking) 13- Shouider & Lap Boh 99 Urk
a)| 2- Deployed Side 7- Not Applicable | 2- Part. Ejected | Location After Impact |  3- Freed (non-mech)  {a) Transporied to Medical Facilty Pedestrian, Motor/Pedaicycle Onty
3- Deployed Both 9- Deol t Unk. | 3- Tot. Ejected | 1- Not Trapped 4- Not Applicable 1- Yes 2-No 3- Uknown 31- Helmet'~* 51- Refirctive Clothing
1- Swncf; In On Position 3- No Switch | 7- Not App. 2- Extricated (Mechanical Means) 9- Unknown b) By: 1-EMS 2- Police 8- Other 9- Unk. 41- Protactive Pads 61- Lighting
b)q 2- Switch In Off Position 8- Unknown |g. ynk. Sequence of Events |
Non-Collision | 04- Equipmaent Failure Collision: Not leed] 27.pecestian | Collislon: Fixed Object ] 47- Embankment 55- Mah Box 8- Other
01- Cargo/Equlp Loss or hif 05 F i 08- Overtur 20- Animal (Deer Only) 20- Relway Ven. | 40- Bridge O 48. Equij 56- Median Banier 85- Unk.
02- Cross MediarvCenter 08- immersion 08- Ran off Road Left 21- Animal (A8 Othen 20 Work Zone 41- Brioge Parapet End 49- Fence $7- Overhead Sign Support
03- Downhtd Runaway 07- Jackknlfe 10- Ran off Road Right 22- Motor Veh. (in Transport) Main!. Eauip, 42- Bridge Pler or Abutment 50- Guardrall End 58 Other (Post, Pole, Suppont, Etc.)
Evenl |Event m Event‘]m Hm | 15t Hmn J11- Seperation of Units 23. Motor Veh. (Stopped) :,: Othor Movabie | 43. prage Rall 51. Guardrail Face 59. Other (Wali, Buidding, Tunnel. Eic.)
a2t 1 1 N 22 12- Splil (Two-Whealed Veh.)|24- Motor Veh. (Other Roadway) 44. Culvert 62- Highway Traffio Sign Post 60- Treo
2217 T T T 5 22 he other Non-collision 25-Motor Veh. (Perked) 39 Unk Movable | 45- Cud 53- [mpact AflenuatoriCrash Cushion 61- Utitty Pole
ERE N O Gl B 1e- Unk. Non colision 26- Pedalcycle Object 48- Ditch $4- LightLuminaire Suppon 62- Work Zone Maint. Equipment
[Manner of Colllsion (Struck Veh.)[30- Rear-to-Reer 50 Sideswipe Same DF. 15t/ Most istDeformed | 12]° 77° | MostDeformed |' 12| 7
' 43 |00- Not Coll, w/ Motor Veh.  41-Angle { 3 | 60- Sideswipe Opposite Dir.| Deformed Area I 3 3 , .
g L, vt ]10- Rear End 42-Angle (> | : ; 70- Backed Into ool | st \_?*'L 3 Ll 2 Al L ALY noo_|
AN ‘/ - gy E - 7 ¥
g 20- Hoed On 43-Angle ( 7 | W ) 98- Unknown g 3 : o 5 o [0 gn m
Vehicle Type: | 15-Fuli Sizavan  27. Pedeicycie 61- School Bus L3R Y L u —_— " .' — - .
' 01 | 01- Automobile  16- Mini Van 38- Animal Drawn Veh 62- Passengers Bus| ~ 1 " | ® | * T\ r P T' " 4w [ Pl 0| l ) ! - !
7 28 | 12- Pickup Truck  17- Sport Ulility 39- Animal (Ridden) 98- Other 21- Pedestrian 81- None  92- Rollover 93- Total 94. Under Carriage 98- Other  99- Unk.
3 13- Truck Tractor  26- Motorcycle 41- Pedestrien 99- Unk. (Hit end CELC IAlcohol / Drug Test Given{3- Given - Pending Soecial Use Only
14- Other Truck  26- Other Motorbike 51- Train Run Only) 'z 1- Given - Known Results 2. None T 2 3 0 0 € 7
Vehicle Use Code ] 04- Ambulance 08- Farm Use 12- Fire Fighting A 03 2- Given - Unus ble 5- Refused
' 01 |01- Personal 05- Military 09- Wrecker or Tow13- Logging P I Test Tvpe 3- Urine 1- Under- Compartment tusion | Underride/Overridet' €
2 g9 |02- Dnver Training  06- Transpont Passengers 10- Police 18- Other = 1- Breath (Alc Only) 4- Serum 2- Under- No Intrusion  4- Over MV in trensport 8-None 12 g
3 j03- Construction/Maint.07- Transport Property 11- Goverment  41- Pedestrian Tx_l'm_'lli Blood 8- Other 3- Under- Unknown 5- Over- Other Vehicle g-unk. I
Vehicle Aﬂachment] 4- Ulility Trailer 8- Towed Motor Vehicle C- Other Tanker {O! Drug Results | 3. Marijuana 0- None/Minor I Extent of Deformity !’ 2.
' 1 |1-None S- Farm Trailer 9- Petroleum Tanker D- Flat Bed 02 1- Amphetamines 4- Opiates 7- None |2- Functional Damage 4- Severs/Totaled 8- Unk. i’ 3
2 1 |2-Mobile Home 6- Trailer w/ Boat  A- Lowboy Trailer E- Twin Trailers {8  12- Cocalne 6- PCP 8- Other |3- Disabling D 5- Not Applicabl 3
g 3- Somi-Traller  7- Camper Trailor  b- Autocaurier Trailer F- Olher TAlc Test Results|1- Two-way, Not Divided 3. Two-way, Divided, Barrter I I
Action Prior tolmpact |  (Vehicle) | (Non-motorist) la1- 12- Two-way, Divided, UnprotectedMedian  4-One-Way 8- Other Trafficway| 2
' 06 [01- Becking 08- Parked 21- Approaching Leaving Vehicle A2- iR ‘ 1-Gore 3 Medlan 5 Roadwsy 7- Sidewsi 8- Uk |B: X.walk: lnt Harmful
’_02 J02- Changing lenes  09- Slowing o 22- Entering/Crossing Location A3- || 2. 1siand 4. Rosdsige 6. Shoulder 8- Outside Tratficwsy -Y2-N9- U\ Event Loc. s 2.
? 03- Entering traffic lane Stopped intratfic |53 pjayingavorking on Vehicie 1- Straight - Level 3- Straight - Hillrest  5- Curve - On Grade
04- Leaving traffic lane 10- Turning left 24- Pushing Vehicle 2- Straight - On Grade 4- Curve - Level 6- Curve - Hillcrest IRoad Character l 1
05- Making U-tum 11- Tuming right 25- Standing Zll-Dry 3-Snow 5-Ice 7- Water (Standing, etc) Road Surface I
06- Movements Essentially Stralght Ahead | 26- Walking, Playing, Cycling 2-We!l 4-Slush 6- Contaminate B- Other 9- Unk Condition
07- Oventaking/passing 88- Other 99- Unk 27- Working 01- Slop and Go Light 21- Officer or Flagman Traffic Control
Weather Condition | 3- Cloudy 6- Fog, Smog, Smoke 02- Flashing Traffic Signal 22- Oncoming Emergency Vehicle Type s
3 1- Clear (no adverse conditions) ~ 4-- Sleet, Hail 7. Blowing Sand, 8- Severe Crosswinds |11- RR (X-bucks, Light & Gates)  31- Pavement Markings (only) 43- Yield Sign 51- Flashing Beacon
2- Rain 5- Snow Oil, Dirl or Snow  9- Unk. 12- RR (X-bucks & Lights) 41- Stop Sign 44- Work Zone 98- None
Light Condition | 3-Dusk 6- Dark (Streat Lamp Not Lit) 13- RR (X-bucks Only) 42- School Zone Sign 45- Other Waming Signs  89- Unk.
\ 1- Daylight 4- Dark (Lighting Unspecified) 7- Derk (No Lights) 1- Yes, Directly 2- Yes, Indirectly  3- No 8- Unk. | School Bus Involved:! 3
2- Dawn 5- Dark (Street Lamp Lit) 1- Before 18t Sign 3- Transition Area  5- Termination |1- Yesm
Junction Type ]03- FiveMore Points 07- Shared Use Paths or Trall 12- Y - intersaction |2- Advanced Waming Area 4- Aclivity Area Area Wark Zone Location
43 J01- Crossaver 04 Four-way Intersection  08- T-Intersection 13- Nonjunction 1- Shouider/Median Work  3- Intermittent/Moving Work Work Zone Tvna
02- Dri 05- Railway Grede Crossing 09- Traffic Circle 89- Unk 2- Lane Shif/Crossover 4 Lene Closure 8- Other 9- Unk. [1- Yes 2- No Workers P g
Primary LContrlbutlng Factors |03 Made an improper Tum Roadway | Non-Motorist I Environmental [s2- Obstruction
B Driver 10- Medics! Related |30- Debris 48-Other  |50- Inatlentive 60- Animal In Road  63- Weather Cond.
01- Disregarded Signs, Signal, EIC. :g‘ 83::::{‘:’:@9;’(‘;::::0:::':° [31- Non-highway Work 49, Unk k; I;_)s"ng' :Itor Y":&a:ly in Roadway'61- Glare 68 Other  69- Unk.
02- Distracted/inetietion 14- Sworving to Avoid Object p2- Obstrution in Roadway 2 Not Visible (Dark Clolhing) Vehicle Defect
i 03- Driving Too Fast for Conditions 15 Wrong Side or Wrong Way Road Surface Condition (1 6. Wet) |5, Disregard Signs, Signais, Etc. |70- Brekes 76- Windows/Shiekd
5 04- Exceadad Authorized Speed Limit 16- Updw the Influence ] . - Rut, Holes, Bumps 5 Imprpper Crossing 71- Stearing 77- Restraint System
g 05- Failed to Yield Right of Way :; \I/:'oz Oblsac:rol;l ‘W.,",'E’; l.:]ml) 5- Shoulders (None, Low, Soft, High) - az""'ﬂ 20 of Bond 72- Power Plant  78- Truck Coupling
06- Ran off Road T e Sanguisiange - Tratfic Control Devica (1. Missing) [or Giioar® > a6 s, 73-Tires\Wheel  79- Cargo
07- Fatigued/Aslesp 20- Texting 37- Work Zone (Constr./Maint MUtility) |55 Under the Influence 74- Lights 80- Fuel System
08- Followed Too Closely 28- Other Improper Action 29- Unk. |38- Wom, Travel-Polished Surface }67- Other Person Under Ifusnca | 75- Signals 88- Other  89- Unk.
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Unit:

2019545842

Date of Birth

Sex:

J: |Seat:|R/SD Eject] LAl

1

711211951

01 13

Name

Street Address

Zip Code

ECONOMOU THEMISTOKLIS GEORGI

329 MULBERRY RD EASLEY SC

296408887

8/1511953

01 ] 3

SMITH MICHAEL DANNY

220 STANCIL ST EASLEY SC

296408872

21311971

SMITH, MARY ANN

220 STANCIL ST EASLEY SC

29540

b b

b

Race IA - Asian/Pacific Islander W - Caucasian
B - African American H - Hispanic O - Other
| - Alaskan Native or American IndianU - Unk

a) InjuryStatus
0- Not Inpured
1- Possible Injury  4- Fatal

2- Non-incapacitating
3- Incapacitating

01 02 03

Air Bag Deployment / Switch

Ejection |b) 2 or 3 Wheel Motorized

Vehicle Onty| | 04 0S5 06

a)

1- Deployad Frontd. Not Deployed
2- Deployed Side 7-Not Appicable
3- Deployed Both 9- Deployment Unk

b)

1-Switch In On Position 3- No Switch
2- Switch In Off Position 9- Unknown

1- Not Ejected Head Injury 1) Yes

07 08 09

2) No

Seating Loc. [20_ Pedestnan

30- Trailing Unit
40- Bus or Van (4th row or Higher)
50- Other Enclosed Area (nontraihing) 99- Unk/NA
51- Other Unenclosed Area (nontrailing)

630- Steeper of Cab
70 Riding on Unst Extenor

80-Lap 11

12- Lap Belt Ondy
13- Shoulder & Lap Belt 99- Unk

Restraint/Safety Device

00- None Used

21- Chid
Safety Seat

88- Other

- Shoulder belt

2- Pant. Ejected

Location After Impact |

3-Freed (non-mech) a)

Transported to Medical Faclilty

Pedestrian, Motor/Pedalcycle Only

3. Tot Ejected |1 Not Trapped

7- Not App

2- Extncated (Mechamcal Means) 9- Unknown

4- Not Applicabie 1 Yes

2-No 3- Uknown 31

b) By:

1-EMS 2- Police 8- Other S- Unk

-Helmet  51- Refiective Clothing

41- Protecuve Pads 61- Lighting

S- Unk

Sequence of Events |

04- Equpment

t Falure

Collision: Not Fixed |27- Pedestrian

55-Mad

Box 68- Other

Non-Collision J

01- Cargo'Eqump Loss or Sheft
02 Cross Median Center
03- Oownh#l Runawey

06- Immerseon
07- Jackkmife

03- Fire Explomen

G8- Overtumn'Rolover
09-Ran off Road Leff
10- Ran off Read Right

Event JEvent [Event [Event |most Hmfi
2 3

188 Hmdl

11- Seperakon of Units

22 I° T Ty
22 |? 22

22

a

12- Spil (Two-Wheeled Veh
18- Other Non-celision
19- Uk, Non collimon

26- Pedaicycle

20- Anamal (Deer Only)
21- Asnal (A Othex)

22- Motor Vet (n Transport) Masnl Equip
23- Motor Vel (Stopped)
24- Motor Veh (Other Roadwey)
25- Motor Veh (Parked)

28- Raswary Veh

28- Work Zone

38- Qther Movable

33- Unk Movabile

Object

Collision: Fixed Object[ 47 Embanksneit

40- Bndge Overhead Shuctue
41- Bridge Parapet End

42- Bridge Piev or Abuiment
43 Bridge Rad 51- Guandral Face
44- Culvert
45 Curb
46- Dch

49-Fence

48- Equpment

50- Guardrad End

52- Highway Treffic Sign Post

53- Impact Attenuator/Crash Cushion
54. LightLunwnaere Support

56- Medisn Bamer 69- Unk
§7- Overhead Sign Support
58. Other (Post Pole Support. Etc )
58- Other (Wak, Budiding, Tunmel Elc)
60- Tree
81- UstityPole
62- Work Zone Mam! Equpment

00- Not Coll w/Motor Veh
131 HrmA | 10- Rear End

43

Manner of Collision (Struck Veh.)[30- Rear-to-Rear

41-Angle (3 | 4 )
42-Angle (> | € )
43-Angle ( A | W& )

50- Sideswipe Same Dir
60- Sideswipe Opposite Dir

1st/Most
Deformed Area

1st Deformed | 12 |7 74|

Most Deformed | 12 |* 74|

70- Backed Into
99- Uniknown

15- Fult Size Van
16- Ming Yan

Msian 120 Head On
Vehicle Type: |
01 J01- sutomobiie

26 | 12- Pickup Tauck
13- Truck Tractor
14- Other Truck

17- Sport Utihty

o 25- Motorcycle

26- Other Motorbike 51- Train

27- Pedaicycle 61- Sehool Bus
38- Arvmal Drawn Veh 62- Passengers Bus
39- Animal (Ridden) 98- Other

)
a3

21- Pedestrian 81- None

3

4]_5“

§|ﬂ_{3i|s |1|1
L e Y "
20 s |3

33

e 30 32 i

HETEREE - S
! s | "

~

4

i

37

€3

T2y

e =
93- Total

92- Rollover

94- Under Camage 98- Other

- J +
s § ,m‘- 7
: - :

0 82 i

bx J

3] 68 »

99- Unk

41- Pedestnan 99. Unk {Hit and

Al

Alcohol / Drug Test Given|3- Given - Pending

Run Omy)

04- Ambulance
05- Mintary

Vehicle Use Code |
01 |01- Personal

02- Dnver Training 06- Transpost Passengers  10- Police
03- Construction/Maint 07- Transport Property

08- Farm Use 12- Fire Fighting

1- Given - Known Resuits
2- Given - Unusable

4- None
5- Refused

Special Use Only
3 4 5 6

09- Wrecker or Tow13- Logging

Test

Type| 3- Unne

18- Other

11. Goverment  41- Pedestnan

1- Breath (Alc Only) 4- Serum
2- Blood

8- Other

1- Under- Compartment Intrusion
2- Under- No Intrirssion  4- Over MV in transport
3- Under- Unknown

| underride/Override
6- None
5-Over- Other Vehecle G- Unk ]

Vehicle Attachment| 4- Utity Trailer
1 |1- None 5- Farm Trailer

8- Towed Motor Vehicle C- Other Tanker

Drug Results | 3- Maryuana

0- None/Minor

9- Petroleum Tanker D- Flat Bed

1- Amph

es 4- Opiates  7- Nome

2- Funclional Damage  4- Severe/Totaled

| Extent of Deformity |
S Unk

1

2- Mobile Home

3- Semv-Trailer

6- Traller w/ Boat
7- Camper Trarer

A- Lowbay Traller
b- Autocamer Trailer F- Other

E- Twin Trailers

2- Cocane 5. PCP

8- Other |3- Disabhing Damage

5- Not Applicable

Alc Test Results| - Two-way Not

Action Prior to Impact

1

(Vehi

cle) (Non-motorist)

2- Two-way Dwided Unprotected Median

Diwided
4- One-Way

3- Two-way, Dwided Bamer

B Other Trafficway

06
- 02

01- Backing
02- Changwng Yanes

05- Making U-turn

07- Overtaking/passing

08- Parked

09- Slowing or
03- Entenng traffic lane Stopped in traffic
04- Leaving traffic lane 10- Turmng left
11- Turming nght
06- Mavements Essentelly Straight Ahead

21- Approaching Leavtng Vehicle
22- Entenng/Crossing Location
23- Piaymng/Workang on Vehicle
24- Pushing Vehicle

25- Standing

26- Watking. Ptaying Cycling

[88-

Other 99- Unk 127- Working

1- Gore

A:

3- Median
‘| 2-1stard 4 Roadside 6~ Shoulder

5-Roadwey 7. Sidewelk 9-Unk |B:

X-walk: 1st Harmful

8- Ovtwde Trafhcway

1-Y 2-N9-U

Event Loc.

1- Straight - Level
2- Straight - On Grade 4- Curve - Leve!

3- Straight - Hillcrest 5-Curve - On

6- Curve - Hillcrest

Grade
Road Character

1- Dry
2- Wet

3-Snow  5-lce
4- Slush

7- Water (Standing etc)

6- Contaminate 8- Other 9- Unk

Road Surface
Condition

Weather Condition

]

1

1- Clear {na adverse conditions)

2- Rain

3 Cloudy

4. Sieet Had
5- Snow

6- Fog. Smog. Smoke
7- Blowing Sand

O1l Dirt or Snow 9- Unk

8- Severe Crosswinds

Light Condition |

1

1- Dayhght
2- Dawn

3 Dusk
4- Dark (Lighting Unspecified )
5 Dark (Street Lamp Lit)

6-Dark {Street Lamp Not Lit)

7-Dark (No Lights)

13- RR (X-bucks Only)

1- Stop and Go Light
02- Flashing Traffic Signal

11- RR (X-bucks, Light & Gates)
12- RR (X-bucks & Lights)

21- Officer or Flagman

22- Oncorming Emergency Vehicle
31- Pavement Markings (only) 43-
41- Stop Sign 44-
42- School Zone Sign 45.

Traffic Control
Type

Yield Sign  51- Flastung Beacon

Work Zone 98- None

Other Waming Signs  99-Urk

1- Yes Directly

2- Yes. Indrectly

3-No 9- Unk [

School Bus Involved:

1- Before 1st Sign

Junction Type

13

01- Crossover
02- Driveway

103- Five/More Points

04- Four-way Inersechion
05- Raitway Grade Crossing 09- Traffic Cicle

13-
20

03- T-Intersection

07- Shared Use Paths or Trad 12-

Y - tntecsection

2- Advanced Warning Area 4- Activity Area

3- Transilion Aféa 5. Temmnation |1- Yes

2- No Work Zone:

Area

Work Zone Location

Nonanction

Unk 2- Lane Shift'Crossover

1- Shoulder/Median Waork  3- Intermittent/Moving Work

Work Zone Type

4- Lane Closure 8- Cther g- Unk 11. Yes

2lalw|=lw

2-No Workers Present:

Prima
18

y

Contributing Factors 09- Made an Improper Tum

Roadway

Non-Motorist

Environmental [62- Obstruction

Driver

10- Mearcal Related

Others:

06- Ran off Road
07- Fatigued/Asieep

01- Drsregarded Signs. Signal Etc
02- Distractedfinattetion
03- Dnving Too Fast for Conditions
04- Exceeded Authonzed Speed Limit  16- Under the Influence
05- Failed to Yisld Right of Way

08- Followed Too Closely

12. Aggressive Operation of Vehicle
13- Over-coirecting/Over-steenng
14- Swerving to Avoid Object

15- Wrong Side or Wrong Way

17- Vision Obscured (Within Unit)
18- Improper lane Usage/Change
19- Cell Phone

20- Texting

30- Debns

31- Non-fghway Work
32- Obstrution in Roadway
33- Road Surface Condition (e Wet)
34- Rut. Holes. Bumps

35- Shouiders (None Low Soft, Highy
36- Traffic Control Dewice (e Missing)
|37- Work Zone {Constr/Maint /Utslity)

48- Other
49 Unk

28- Other Improper Ackon  29- Unk

}38- Wom Travei-Polished Surface

150- Inattentve

51- Lying 8for llegallly in Roadway|61- Glare

60- Ammal in Road 63- Weather Cond

68. Other 69- Unk

52- Fallure to Yield R of W

Vehicle Defect

53- Not Visible 1Dark Clothing)
54- Disregard Signs Signals Etc
£5- Improper Crossing
[56- Darting
57 - Wrong Side of Road
58- Other 59- Unk
Under the Influence
67- Other Person Under Influence

70- Brake

74- Lights

71- Steenng
72- Power Plant
73- Tres/Wheel

75- Signals

76- Windows/Shield
77- Restraint System
78~ Truck Coupiing
79- Cargo

80- Fuel System

88- Other  89- Unk

S
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2019545842

IGINAL - AMENDED

SOUTH CAROLINA DPS/OHS & DMV USE ONLY Page # SOUTH CAROLINA #0f | X [Amended Aftach Copy] Nobhed Arfived
1 TRAFFIC COLLISION REPORT FORM Unite }_ of Onginal Report
o 1 TR-310 {Rev. 04/2098)| 2 Conected 1726 1745
Date Time of |County|1.interstate 4 - Secondary Coilision Location (Rt # / Name) [@Mmain ine 6- Connection | Mites Dir InCeapCity or Town of
Cothsion
2-USPnmary 5-County 2- Altemate 7- Business @ E
03.22.2019 | 1720 a9
SCPumary 6-PP 7-Ramp| § 8 GENTRY MEM HWY 5. Spur 143 | v | EASLEY
Lane # /Dir Drstance Offset | Dwecton | 1. Interstate 4 - Secondary Base Intersection (Rt # / Name) ©) Main ine6 - Connection GPS COORDINATES 00 0000 00"
# ot IN®| ooy WS} N E 2. S Paman(® County g R 2 - Allernate7 - Business DEGREES MINUTES SECONDS
2 |4 s w Feet| S @ |3-SC Pnmary 6-Other 7-Ramp| 2 / 5.Spur  9-Other Lt 0 ] 1
atitu 50 48.88
R R Id From  Ramp Only To |1 -interstate @ Secondary .o Second Intersection (Rt. # / Name) 0) Main line6 - Connectior =
N E 1-Entance [N E|2-US Pnmary 5- County 3 2- Alternate 7 - Business 9 | I
EY PICKE| di
S W 2-Eat s w|3-ScPomayg.Oter 7-Ramo| S 88 yOLDEASLEY PICKENSHWY | o "0 Oper  |-onotude 82 3 1264
rQT@IPedesln'an's Full Name |Qnve/Pedestrian’s Full Name
R'623535 ECONOMOU THEMISTOKLIS GEORGIOS R'623536 SMITH MICHAEL DANNY
Unit # Sex Race | Street Unit #[Sex Race |Street
1 M w 329 MULBERRY RD 2 M w 220 STANCIL ST
# Occ| Birth Date City, State. & Zip # Occ|Birth Date City, State. & Zip
1 07-12-1951 EASLEY SC 296408887 2 08-15-1953 EASLEY SC 296408872
State  |Dnver's License # Class |Insurance Company State  IDriver's License # Class |lnsurance Company
sc 101600817 D USAA sc 4597693 G UNINSURED
Year [Body |Vehicle Make VIN Year Body |Vebhicle Make |VIN
1398 |CP BMW WBABF8326WEH60917 2017 |MP TAOT LINTEACXXE 1301262
State |Year |License Plate # Owners D.L # State  |Year |License Plate # OwnersD L #
sc 2019 |2049LL 101600817 oT NONE 004597693
Home Telephone Owner's Full Name Home Telephone Owner's Full Name
6318305114 ECONOMOU THEMISTOKLIS GEORGIOS 8644345991 SMITH MICHAEL DANNY
Bus. Telephone Street Bus. Telephone Street
329 MULBERRY RD 220 STANCIL ST
Contributed To Collision [City, State & Zip Contnbuted To Collision |City, State & Zip

Yes No EASLEY SC 296408887 YesD No EASLEY SC 296408872
e sumatect| Speed  [CDL Req Yes (NO)|T/B S Req Yes (hio) | AlcDrg nfo (see back) Yes CHoDfEstmated| Speed |G DL Req Yes (MO[T/B S Req Yes (Gi[AlciDrg info (see Dack)  Yes (Ho)
Speed | Limt Statute # Statute # Towed By Yes @cpeed Lermut Statute # Statute # Towed By No
40 45  |56-10-0225 35 45 56-10-0225 LEWIS AUTO (NOR)
Driver/Pedestrian’s Full Name State  |Year License Plate # Owner'sD L #
Unlt#qSex Race | Street Home Telephone Owner's Full Name
# Occ| Birth Date City, State, & Zip Bus Telephone Street
State  |Dnver’s License # Class |insurance Company Contnbuted To Collision [City. State & Zip
Yes No
Year |Body |Vehicle Make VIN Estimatecd] Speed |CDL Req Yes MNo ITIBSReq Yes No ]Aldeglmo(see back) Yes No
Speed  [Lmit  ISiane # Statute # Towed By  Yes No
Dr.of Travel  [unit1 N S(E)W Junt2 N S(E)W [unita N S E W
Unit 1 Dam Unit 2 Dam Unit 3 Dam Prop Dam 1 Prop Dam 2
o 1600 5 500 s s 3
Property Owner@\itnesD Property Owne\itnes:
BRYAN BRYAN OLIVIA FREEMAN FREEMAN BRIANNA
Address Address
329 CANVASBACK WAY EASLEY 200 RIVERS EDGE DR EASLEY
State |Zip Phone State | Zip Phone
UP‘«IIIT 2 sC |29842 8645084975 sc  |29642 8647227196
Photo |Describe What Happened (Refer to Units by Number) |Pending Investgation
NIT 1 WAS IN THE #2 LANE EASTBOUND ON SC 8. UNIT 2 WAS IN THE
1 LANE EASTBOUND ON SC 8 NEXT TO UNIT 1. UNIT 2 MADE AN
IMPROPER TURN INTO THE LANE OF TRAVEL OF UNIT 1 CAUSING UNIT 1
TO STRIKE UNIT 2. UNIT 2 CROSSED A RAISED PORTION OF PAVEMENT
HERE MILLING AND PAVING WERE BEING PERFORMED.
—> 03/02/20: REPORT WAS AMENDED TO SHOW WITNESS INFORMATION.

108/04/2023: REPORT WAS AMMENDED TO REFLECT THAT THE COLLISION

UNIT 1

[OCCURED IN A WORK ZONE, DUE TO EVIDENCE THAT WAS PRESENTED ON
8/4/2023. THAT THIS WAS A ACTIVE WORK ZONE AND THAT UNIT 2 WAS
STRUCK IN THE PASSENGER SIDE OF UNIT 2.

NOTICE - THE TR-310 IS FOR STATISTICAL REPORTING PURPOSES ONLY AND IS A REFLECTION OF THE OFFICER'S BEST KNOWLEDGE, OPINION AND BELIEF COVERING THE COLLISION BUT
NO WARRANT IS MADE AS THE FACTUAL ACCURACY THEREOF.

Investigating Officer's Name
LAGINESTRA -M

SCCJA#
9598-3463

Rank

TRP HPO03

Junsdiction CodejReview Date

Reviewer's Name

03-02-2020 KN 8rown

Rank
FISGT

Intemal Agency Code
19GVv058216
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FOIA 20-7454

From: Johnson, Shirley E (johnsonse@scdot.org)
To: fpressly@yahoo.com

Cc RadekerAL@scdot.org

Date: Friday, May 15, 2020 at 04:39 PM EDT

With reference to my previous email response dated 4/3/2020, | again confirm the work zone belonged to SCDOT on 3/22/2019. | am also
attaching the Daily Work Report (DWR) for your information.

This concludes the response of SCDOT to your request.

Shirley E. Johnson

FOIA Officer

South Carolina Department of Transportation
955 Park Street

Columbia, SC 29201

Telephone: (803) 737-0997

Email: johnsonse@scdot.org

3.22.19 SC-8.pdf
101.7kB
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Daily Work Report

Form CR. 2-49. A

Contract: 3948130 Weather Temperature Date Mar 22, 2019 (Fri.)
Road Info / Project# SC-8MM6.11-841(P037243) Fair AM. 35 Low Rain Gauge N/
Inspector on Site: Chandler, Addison Fair P.M. 68 High (if applicable)
Remarks
King Asphalt Placed Surface BR in the LOSL
FSC applied temporary paint
Work Items
Route / Road Pay Item & Description Quantity Placed U:li Station Station Offset Distance 0/s
SC-8 4030320 H/M ASPH.SURF.CR. TYPE B 926.700 TON 100+60 33+31 16'-27' LOSL
SC-8 6250005 4"WH.BRKN.LINE-GAP EX-F.D.PNT. 1,640.000 LF 100+60 33+31 16' LOSL
SC-8 6250025 24"WH.SLD.LNE-STOP/DIA-F.D.PNT 11.000 LF | 100+60 100+60 16'-27" LT
Contractor Information
Contractor Name: King Asphalt, Inc. Contractor Name: Field Specialty Contractors
Skilled Workers on Site: 10 Forman Name: Brandon Whitmire Skilled Workers on Site: 2 Forman Name: Chris Fields
Equipment Equipment
Tack Truck} 1 Truck w/ T.C.D. Paint Truck 1
Paver] 1 Shuttle Buggy
Dump Truck! 12
Roller (Pneumatic){ 1
Roller (Vibratory)! 1
Roller (Static)} 1
Broom Truck} 1
Pick-up Truck{ 3

09/12/2026

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327

Employee Signature:
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Exhibit L

_ Defendant King Asphalt, Inc.'s Document Production 009872
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Daily Work Report Form CR. 2-49. A

Contract: 3948130 Weather Temperature Date Mar 22, 2019 (Fri.)
Road Info / Project# SC-8MM6.11-8.41 (P037243) Fair AM. 35 Low Rain Gauge N/A
: /
Inspector on Site: ] Fair PM. 68 High {UCapplicablt)
Paeaeaemem—————————————————————————————————————————————————————————————————————|
Remarks

King Asphalt Placed Surface BR in the LOSL

FSC applied temporary paint

Work Items

Route / Road Pay Item & Description Quantity Placed U:li Station Station Offset Distance 0/S
SC-8 4030320 H/M ASPH.SURF.CR. TYPE B 926.700 TON 100+60 33+31 16'- 27" LOSI
SC-8 6250005 A"WH.BRKN.LINE-GAP EX-F.D.PNT. 1,640.000 LF 100+60 33+31 16' LOSI
SC-8 6250025 24"WH.SLD.LNE-STOP/DIA-F.D.PNT 11.000 LF 100+60 100+60 16'-27' LT

Contractor Information
Contractor Name: King Asphalt, Inc. Contractor Name: Field Specialty Contractors
skilled Workers on Site: 10 Forman Name: ] Skilled Workers on Site: 2 Forman Name: I
Equipment Equipment
Tack Truck] 1 Truck w/ T.C.D. 2 Paint Truck 1

Paver{ 1 Shuttle Buggy 1
Dump Truck{ 12
Roller (Pneumatic)| 1
Roller (Vibratory)| 1
Roller (Static)} 1
Broom Trucki 1

Pick-up Truck{ 3

Employee Signature |

_ Defendant King Asphalt, Inc.'s Document Production 009873
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_ Defendant King Asphalt, Inc.'s Document Production 009874
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In-Place Density

CONTRACTOR QA

Type Mix: Surface B Job Mix No.: D0510 Lot No.: 5 Fite No.: 3948130
County: Pickens Lot Date: 3/22119
Prime Contractor: King Asphalt Asphalt Contractor: King Asphalt
Weather: Clear Air Temperature (°F)  Low: 45° High: 68°
Daily Average M3G: 2.467 Plant Location: Liberty
Dilflt’inmce Weight | Weight SSD SE;;;‘[C Avg. Percent Compaction
Core Lane Station Number Right in Air | in Water | Weight Gravily Daily S0 50
Edge (gms) | (gms) | (gms} { (gms) | MSG USL -

1 L2 87+25 4.0 1713.7 | 9771 1715.3 2.321 2.467 94.08

2 L2 73480 6.3 1694.8 955,323 | 1696.1 2.288 92.74

3 L2 65+32 5.7 1701.2 | 9685.8 | 1703.2 2.307 93.51

4 L2 45+76 1.3 1302.6 | 743.1 1304.1 2.322 94,12

5 L2 34+33 7.7 1794.4 | 1032.8 | 1795.7 | 2.352 95.34

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20 Y

Average| 2.318 | 2.467 94.0
Core Date: Security Tag No(s): Cores Trimmed By: Cores Weighed By: Weigh Date:
312219 0007303 I | e 3126/19
Form 400.09
_ Defendant King Asphalt, Inc.'s Document Production 009880
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_ Defendant King Asphalt, Inc.'s Document Production 009884
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_ Defendant King Asphalt, Inc.'s Document Production 009885
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Exhibit M

SPECIAL PROVISIONS |

Install these signs immediately upon creation of this pavement condition and maintain these signs
until this pavement condition is eliminated.

Install “Steel Plate Ahead” signs (W8-24-48) in advance of an area of roadway where
temporary steel plates are present. Install these signs no further than 300 feet in advance of
locations where steel plates are present. On multilane roadways, comply with the same
guidelines as applied to all other advance warning signs and install two sign assemblies at each
sign location, one on each side of the roadway, when roadway conditions warrant. Install these
signs immediately upon installation of a temporary steel plate and maintain the signs until the
temporary steel plates are removed.

Install and maintain any necessary detour signing as specified by the typical traffic control
standard drawings designated for detour signing, Part VI of the MUTCD, these Special
Provisions, and the Engineer. The lump sum price bid item for “Traffic Control” includes payment
for installation and maintenance of the detour signing.

The Contractor shall maintain the travel patterns as directed by the traffic control plans and
shall execute construction schedules expeditiously. The Contractor shall provide the Resident
Engineer with no less than a two-week prior notification of changes in traffic patterns.

During nighttime flagging operations, flaggers shall wear a safety vest and safety pants that
comply with the requirements of ANSI / ISEA 107 standard performance for Class 3 risk
exposure, latest revision, and a fluorescent hard hat. The safety vest and the safety pants shall
be retroreflectorized and the color of the background material of the safety vest and safety pants
shall be fluorescent orange-red or fluorescent yellow-green.

During nighttime flagging operations, the contractor shall illuminate each flagger station with
any combination of portable lights, standard electric lights, existing street lights, etc., that will
provide a minimum illumination level of 108 Lx or 10 fc.

During nighttime flagging operations, supplement the array of advance warning signs with a
changeable message sign for each approach. These changeable message signs are not
required during daytime flagging operations. Install the changeable message signs 500’ in
advance of the advance warning sign arrays. Messages should be “Flagger Ahead” and “Prepare
To Stop”.

Upon completion of the final riding surface on each road, the Contractor will be allowed up to
3 working days to begin eliminating shoulder drop-offs greater than 2" and continue the work until
these drop-offs are eliminated.

During paving operations, the Department requires lane closures at all times where grade
elevation differences and drop-offs greater than 2" exist adjacent to or between the travel lanes of
a roadway opened to traffic, unless otherwise specified by these special provisions. Maintain
lane closure restrictions at all times unless otherwise directed by these special provisions.

During surface planing and milling operations, grade elevation differences greater than 1
inch in areas with pavements composed of hot mixed asphalt (HMA) base courses, intermediate
courses or surface courses and Portland cement concrete are PROHIBITED between adjacent
travel lanes open to traffic unless otherwise directed by the Department. However, during surface
planing and milling operations for removal of Open-Graded Friction courses ONLY, a grade
elevation difference of 1% inches between adjacent travel lanes opened to traffic may exist
unless otherwise directed by the Department.

During any surface planing and milling operations, lane closures are required at all times
where grade elevation differences and drop-offs greater than the acceptable measurements
specified heretofore exist adjacent to or between travel lanes open to traffic unless otherwise
specified by the department.

| Proposal ID 3948130 Page 22 |
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Exhibit N

SPECIAL PROVISIONS

Install these signs immediately upon creation of this pavement condition and maintain these signs
until this pavement condition is eliminated.

Install “Steel Plate Ahead” signs (W8-24-48) in advance of an area of roadway where
temporary steel plates are present. Install these signs no further than 300 feet in advance of
locations where steel plates are present. On multilane roadways, comply with the same
guidelines as applied to all other advance warning signs and install two sign assemblies at each
sign location, one on each side of the roadway, when roadway conditions warrant. Install these
signs immediately upon installation of a temporary steel plate and maintain the signs until the
temporary steel plates are removed.

Install and maintain any necessary detour signing as specified by the typical traffic control
standard drawings designated for detour signing, Part VI of the MUTCD, these Special
Provisions, and the Engineer. The lump sum price bid item for “Traffic Control” includes payment
for installation and maintenance of the detour signing.

The Contractor shall maintain the travel patterns as directed by the traffic control plans and
shall execute construction schedules expeditiously. The Contractor shall provide the Resident
Engineer with no less than a two-week prior notification of changes in traffic patterns.

During nighttime flagging operations, flaggers shall wear a safety vest and safety pants that
comply with the requirements of ANSI / ISEA 107 standard performance for Class 3 risk
exposure, latest revision, and a fluorescent hard hat. The safety vest and the safety pants shall
be retroreflectorized and the color of the background material of the safety vest and safety pants
shall be fluorescent orange-red or fluorescent yellow-green.

During nighttime flagging operations, the contractor shall illuminate each flagger station with
any combination of portable lights, standard electric lights, existing street lights, etc., that will
provide a minimum illumination level of 108 Lx or 10 fc.

During nighttime flagging operations, supplement the array of advance warning signs with a
changeable message sign for each approach. These changeable message signs are not
required during daytime flagging operations. Install the changeable message signs 500’ in
advance of the advance warning sign arrays. Messages should be “Flagger Ahead” and “Prepare
To Stop”.

Upon completion of the final riding surface on each road, the Contractor will be allowed up to
3 working days to begin eliminating shoulder drop-offs greater than 2" and continue the work until
these drop-offs are eliminated.

During paving operations, the Department requires lane closures at all times where grade
elevation differences and drop-offs greater than 2" exist adjacent to or between the travel lanes of
a roadway opened to traffic, unless otherwise specified by these special provisions. Maintain
lane closure restrictions at all times unless otherwise directed by these special provisions.

During surface planing and milling operations, grade elevation differences greater than 1
inch in areas with pavements composed of hot mixed asphalt (HMA) base courses, intermediate
courses or surface courses and Portland cement concrete are PROHIBITED between adjacent
travel lanes open to traffic unless otherwise directed by the Department. However, during surface
planing and milling operations for removal of Open-Graded Friction courses ONLY, a grade
elevation difference of 1% inches between adjacent travel lanes opened to traffic may exist
unless otherwise directed by the Department.

During any surface planing and milling operations, lane closures are required at all times
where grade elevation differences and drop-offs greater than the acceptable measurements
specified heretofore exist adjacent to or between travel lanes open to traffic unless otherwise
specified by the department.

| Proposal ID 3948130 Page 22 |
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Exhibit O

SPECIAL PROVISIONS

If a grade elevation difference in excess of the specified acceptable ranges exist, either mill the
adjacent travel lane or pave the milled travel lane as necessary to eliminate the grade elevation
difference prior to opening the travel lane to traffic at these locations. Maintain the lane closure
restrictions at all times unless otherwise directed by these special provisions.

During the paving operations, the length of roadway with an acceptable grade elevation
difference less than or equal to 2" shall not exceed 2 miles.

During surface planing and milling operations, the length of roadway with an acceptable
grade elevation difference less than or equal to 1" shall not exceed 2 miles.

Supplement and delineate the shoulder edges of travel lanes through work zones with traffic

control devices to provide motorists with a clear and positive travel path. Utilize portable plastic
drums unless otherwise directed by the Department. Vertical panels may be used where
specified by the plans and directed by the RCE. The installation of traffic control devices are
required in all areas where those areas immediately adjacent to a travel lane open to traffic have
been altered in any manner by work activities, including but not limited to activities such as
grading, milling, etc.
Install the traffic control devices immediately upon initiating any alterations to the areas
immediately adjacent to or within 15 feet of the near edge line of the adjacent travel lane. When
sufficient space is available, place the traffic control devices no closer than 3 feet from the near
edge of the traffic control device to the near edge line on the adjacent travel lane. When
sufficient space is unavailable, place the traffic control device at the maximum distance from the
near edge of the adjacent travel lane available.

LANE CLOSURE RESTRICTIONS -

The lane closure restrictions stated below are project specific, for all other restrictions, see
supplemental specification, “Restrictions”, dated September 1, 2015.

The Contractor shall install all lane closures as directed by the Standard Specifications For
Highway Construction (latest edition), the Standard Drawings For Road Construction, these
special provisions, the MUTCD, and the Engineer. The Contractor shall close the travel lanes of
two-lane two-way roadways by installing flagging operations. The Contractor shall close the
travel lanes of multilane roadways as directed by the typical traffic control standard drawings
designated for lane closures on primary routes.

The Department prohibits lane closures on multilane primary and secondary routes
during any time of the day that traffic volumes exceed 800 vehicles per hour per lane per
direction.

The Department prohibits flagging operations on two-lane two-way primary and
secondary routes during any time of the day that traffic volumes exceed 800 vehicles per
hour.

The Department reserves the right to suspend a lane closure or flagging operation if
any resulting traffic backups are deemed excessive by the Engineer. Maintain all lane
closure restrictions as directed by the plans, these special provisions and the Engineer.

Lane closures, including flagging operations, are restricted to maximum distances of
2 miles. Install all lane closures according to the typical traffic control standard drawings.
On occasions when daytime lane closures must be extended into the nighttime hours,
substitute the nighttime lane closure standards for the daytime lane closure standards.

The Department reserves the right to suspend a lane closure if any resulting traffic
backups are deemed excessive by the Engineer. Maintain all lane closure restrictions as
directed by the Standard Specifications, these special provisions, and the Engineer.

| Proposal ID 3948130 | Page 23 |
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Exhibit P

SPECIAL PROVISIONS

If a grade elevation difference in excess of the specified acceptable ranges exist, either mill the
adjacent travel lane or pave the milled travel lane as necessary to eliminate the grade elevation
difference prior to opening the travel lane to traffic at these locations. Maintain the lane closure
restrictions at all times unless otherwise directed by these special provisions.

During the paving operations, the length of roadway with an acceptable grade elevation
difference less than or equal to 2" shall not exceed 2 miles.

During surface planing and milling operations, the length of roadway with an acceptable
grade elevation difference less than or equal to 1" shall not exceed 2 miles.

Supplement and delineate the shoulder edges of travel lanes through work zones with traffic

control devices to provide motorists with a clear and positive travel path. Utilize portable plastic
drums unless otherwise directed by the Department. Vertical panels may be used where
specified by the plans and directed by the RCE. The installation of traffic control devices are
required in all areas where those areas immediately adjacent to a travel lane open to traffic have
been altered in any manner by work activities, including but not limited to activities such as
grading, milling, etc.
Install the traffic control devices immediately upon initiating any alterations to the areas
immediately adjacent to or within 15 feet of the near edge line of the adjacent travel lane. When
sufficient space is available, place the traffic control devices no closer than 3 feet from the near
edge of the traffic control device to the near edge line on the adjacent travel lane. When
sufficient space is unavailable, place the traffic control device at the maximum distance from the
near edge of the adjacent travel lane available.

LANE CLOSURE RESTRICTIONS -

The lane closure restrictions stated below are project specific, for all other restrictions, see
supplemental specification, “Restrictions”, dated September 1, 2015.

The Contractor shall install all lane closures as directed by the Standard Specifications For
Highway Construction (latest edition), the Standard Drawings For Road Construction, these
special provisions, the MUTCD, and the Engineer. The Contractor shall close the travel lanes of
two-lane two-way roadways by installing flagging operations. The Contractor shall close the
travel lanes of multilane roadways as directed by the typical traffic control standard drawings
designated for lane closures on primary routes.

The Department prohibits lane closures on multilane primary and secondary routes
during any time of the day that traffic volumes exceed 800 vehicles per hour per lane per
direction.

The Department prohibits flagging operations on two-lane two-way primary and
secondary routes during any time of the day that traffic volumes exceed 800 vehicles per
hour.

The Department reserves the right to suspend a lane closure or flagging operation if
any resulting traffic backups are deemed excessive by the Engineer. Maintain all lane
closure restrictions as directed by the plans, these special provisions and the Engineer.

Lane closures, including flagging operations, are restricted to maximum distances of
2 miles. Install all lane closures according to the typical traffic control standard drawings.
On occasions when daytime lane closures must be extended into the nighttime hours,
substitute the nighttime lane closure standards for the daytime lane closure standards.

The Department reserves the right to suspend a lane closure if any resulting traffic
backups are deemed excessive by the Engineer. Maintain all lane closure restrictions as
directed by the Standard Specifications, these special provisions, and the Engineer.

| Proposal ID 3948130 | Page 23 |
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Exhibit V

SCOT

South Carolina
Department of Transporation

July 3, 2018

KING ASPHALT, INC.
PO BOX 179
LIBERTY, SC 29657

NOTIFICATION OF AWARD

S.C. File No.: 3948130

Contract No.: 17352

Proj. No.: P037242 & P037243
Work Type: ASPHALT

Dear Contractor:

This letter serves as the official notification of award for the above referenced project

based upon the bid submitted by your company in the amount of $2,290,905.14 in the June 12,
2018 Highway Letting.

Contracts and bond forms will be forwarded under separate cover. Subcontractor
Request forms can be found on the SCDOT Extranet website under the Miscellaneous
Construction tab. If required, please submit Subl, Sub2 and Subreq3 to the appropriate Road or
Bridge Construction Engineer.

Please contact the District Construction Engineer of District # 3 at PHONE # 864-241-
1010 in order to schedule the preconstruction conference as set forth in Section 108.2 of the 2007
Standard Specifications for Highway Construction.

Yours very truly/

Claude R. Ipock, P.E.
Director of Construction

CRI/IBP/mad
File:CCA/IBP

www.scdot.org

An Equal Opportunity
Affirmative Action Employer
855-GO-SCDOT (855-467-2368)

Post Office Box 191
955 Park Street
Columbia, SC 29202-0191
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Exhibit W
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oo
SEE STANDARD DRAWING NO. 510-005-00 FOR ALL GENERAL NOTES AND REQUREMENTS. THE FOLLOWING NOTES ARE SPECIFIC REQUREMENTS FOR THIS STANDARD DRAWNG. | LDAE | ChK | DESCRIPTION
"DEPARTURE LANE" OR THE "“APPROACH LANE" OF A

INSTALL, MNNYNN AND CONDUCT FLAGGING OPERATIONS FOR A WORK ZONE THAT TERMINATES AT AN INTERSEC"ON AND IS PRESENT WITHN THE
TWO-LANE THO-WAY ROAD INTERSECTING AN INTERMEDIATE TO HIGH SPEED (40 MPH to 60 MPH) MULTR. ILLUSTRATED BY THIS STANDARD DRAWING. INSTALL ALL ADVANCE WARNING SIGNS
AND TRAFFIC CONTROL DEVICES PRIOR TO BEGINNING THE FLAGGING OPERATION AND REMOVE THESE S(GNS MD TRA.FF(C CONTROL DEVICES IMVEDJATELY UFON TERMINATION OF THE FLAGGING OPERATION.
ALL_REQUREMERTS SPECIFIED ON STANDARD DRAWING NO. 610-005-60 OR STANDARD DRAWNG NO. G10-005-70 SHALL ALSO APPLY TO THS TRAFFIC CONTROL SETUP WHERE APPLICABLE AND
NECESSARY UNLESS OTHERWISE DIRECTED BY THS STANDARD DRAWING AND/OR THE ENGINEER.

ON EACH APPROACH OF THE INTERMEGIATE TO HIGH SPEED MULTILANE ROAD, REDUCE THE MULTIPLE TRAVEL LANES IN EACH DIRECTION TO A SINGLE TRAVEL LANE TO PERMIT CONTROL OF THE TRAFFIC
BY A FLAGGER. RELOCATE ALL TRAFFIC ON THESE APPROACHES INTO THE THROUGH TRAVEL LANE NEAREST TO THE APPROACH OF THE INTERSECTING TWO-LANE TWO-WAY ROAD WHERE THE WORK ZONE
1S PRESENT UNLESS OTHERWISE OIRECTED BY THE ENGINEER. REDUCE THE MULTIPLE TRAVEL LANES TO A SINGLE TRAVEL LANE THROUGH INSTALLATION AND MANTENANCE OF LEFT AND RIGHT LANE
CLOSURES AS NECESSARY. INSTALL THESE LANE CLOSURES AS ILLUSTRATED, SUBSEQUENT TO EACH LANE CLOSURE, INSTALL A FLAGGING OPERATION AS LLUSTRATED.

A TANGENT AREA NO LESS THAN 500 FEET iS REQUIRED BETWEEN THE DOWNSTREAM END OF THE MERGING TAPER OF THE LANE CLOSURE AND THE CHANGEABLE NESSAGE SIGN OF THE ADVANCE WARNING
SIGN ARRAY OF THE FLAGGING OPERATION. DEPENDENT UPON THE TRAFFIC THE TANGENT AREA MAY BE EXTENOED TO MITIGATE THE DEVELOPMENT OF TRAFFIC QUEUES IN ADVANCE OF THE
BEGINNNG OF THE MERGING TAPER OF THE LANE CLOSURE. ON HMGH VOLUME RON)S‘ SPO’ AT THE BEGINNING OF THE MERGING TAPER OF THE LANE CLOSURE SHOULD BE UTLIZED TO
NOTIFY FLAGGERS OF THE STATUS OF ANY TRAFFIC QUEUES TO ALLOW FLAGGERS THE OPPORTUMTY TO MINMIZE THE TIME DURATIONS OF THE STOPS IN AN EFFORT TO MINMIZE THE TRAFFIC QUEUES.

A TRALER MOUNTED CHANGEABLE MESSAGE SIGN 1S REQUIRED IN ADVMCE OF THE ADVANCE WARNING SIGN ARRAY SPECIFIC TO THE FLAGGING OPERATION ON EACH APPROACH OF A MULTILANE ROAD AS
FLAGGING ON A MULTILANE ROAD IN ACCORDANCE WITH THIS FLAGGING OPERATION TRAFFIC CONTROL SETUP. A CHANGEABLE MESSAGE SIGN i ADVANCE OF
I'HE ADVANCE WARNING SIGN ARRAY SPECIFIC TO TYHE LANE CLOSURE IS OPTIONAL.

ON EACH APPROACH OF THE MULTILANE ROAD, su'noN THE FLAGGERS IMEDIATELY ADJACENT TO THE INTERSECTION AS ILLUSTRATED. NO LESS THAN ONE (1) FLAGGER IS REQUIRED ON EACH APPROACH
OF THE INTERSECTION TO CONTROL THE TRAFFIC Fli

DEPENDENT UPON THE LOCATION OF THE WORK ZONE N THE *DEPARTURE LANE" OR THE “APPROACH LANE" OF THE TWO-LANE TWO-WAY ROAD, WHEN THE WORK ZONE PROGRESSES TO A LOCATION
THAT REQUIRES CONVERSION FROM THIS FLAGGING OPERATION TRAFFIC CONTROL SETUP TO A STANDARD FLAGGING OPERATION TRAFFIC CONTROL SETUP OR VICE VERSA, COMPLY WITH THE REQUREMENTS
OF STANDARD DRAWING NO. 610-005-60 OF STANDARD ORAWING NO. 610-005-70 AS NECESSARY REGARDING THESE CONVERSIONS.

- ON EACH APPROACH OF THE MULTILANE ROAD TO THE INTERSECTION, MEASURE THE ADVANCE WARNING SIGN LOCATIONS FROM EACH FLAGGER STATION LOCATED AT THE INTERSECTION.

ON THE TWO-LANE TWO-WAY ROAD WHERE THE WORK ZONE IS PRESENT, MEASURE THE ADVANCE WARNING SIGH LOCATIONS FROM THE FLAGGER STATION,
MANTAN TWO-WAY RADIO COMMUNICATIONS BETWEEN ALL FLAGGERS ANO BETWEEN THE FLAGGERS AND SPOTTERS WHEN SPOTTERS ARE UTR.ZEO.

THIS DRAWING IS NOT TO SCALE
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Smith v. King Asphalt, Inc.

Court of Appeals Case No. 2025-001327

ROA - 27

King Asphalt, Inc.'s Return to Plaintiffs' Motion for Reconsideration, filed April
18, 2025. (App. 18) / King Asphalt, Inc.'s Return to Plaintiffs' Motion for
Reconsideration, filed on April 18, 2025. (Resp. 15)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS THIRTEENTH JUDICIAL CIRCUIT
Michael and Mary Smith, C/A No. 2021-CP-39-00329
Plaintiffs,
KING ASPHALT, INC.’S
\E RETURN
TO PLAINTIFFS’

Themistoklis Economou, King Asphalt Inc., MOTION FOR RECONSIDERATION
and South Carolina Department of

Transportation (SCDOT),

Defendants.

The defendant King Asphalt, Inc. opposes the plaintiffs Michael and Mary Smith’s Motion
to Reconsider this Court’s March 10, 2025 Order Granting Defendant King Asphalt, Inc.’s Motion
for Summary Judgment and Denying Plaintiff’s Motion for Summary Judgment and submits this
Return to briefly address the key points of Plaintiffs” motion:

1. Plaintiffs seek to establish King Asphalt’s negligence per se by reference to a

regulatory provision they fail to correctly interpret and apply, thus inadvertently
demonstrating the necessity of expert testimony:

a. Therelevant paragraph of the SCDOT Special Provisions, Division 600: Traffic
Control, found on page 22 of the SCDOT Proposal, Contract and Bond for
Highway Construction, File No. 3948130, reads as follows:

During surface planing and milling operations, grade elevation differences
greater than 1 inch in areas with pavements composed of hot mixed asphalt
(HMA) base courses, intermediate courses or surface courses and Portland
cement concrete are PROHIBITED between adjacent travel lanes open to
traffic unless otherwise directed by the Department.

b. In relying on the above paragraph of Division 600, Plaintiffs fail to appreciate

its opening clause, which limits the prohibition of grade elevation differences
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between adjacent travel lanes in excess of one inch to surface planing and
milling operations. In other words, when a contractor is milling a road (and not
paving it), the elevation of a milled lane and a yet-to-be milled lane shall not be
greater than one inch, or—after milling both lanes—the lanes’ levels shall be

within an inch of each other.

This one-inch standard was applicable to the operation King Asphalt
completed—according to Plaintiffs’ own calculation found on the unnumbered
page 16 of their Motion to Reconsider (filed on February 28, 2025)—on March
12, 2019, ten days before Plaintiffs’ accident, leaving both lanes in a milled

condition. It did not apply when King Asphalt was paving the outside lane.

On March 22, 2019, having paved the outside lane, King Asphalt could remove
the traffic cones separating the lanes because the grade elevation difference
between the milled inside lane and the newly laid asphalt surface on the outside
lane did not exceed two inches. In doing so, King Asphalt complied with the
requirements of Division 600 because its relevant paragraph—which
immediately precedes the paragraph setting the one-inch standard for milling
operation on page 22—reads as follows:

During paving operations, the Department requires lane closures at all
times where grade elevation differences and drop-offs greater than 2” exist
adjacent to or between the travel lanes of a roadway opened to traffic, unless
otherwise specified by these special provisions. (emphasis added)
Plaintiffs mistakenly claim that the above standard applies only to the grade
elevation difference between a lane and a shoulder, citing the deposition of
SCDOT’s Joshua Makinson. (Supplement—Plaintiffs’ Motion to Reconsider,
filed on 3/20/25, at 40.) Makinson, however, did not so testify. Quite the
contrary, he testified that the two-inch limit applies to the grade differential

between lanes.

Q. Have you ever seen a situation where the differential was greater than
two inches? A. On the center of the road in between lanes? Q. Between
lanes. A. It is -- it is outside of our specification to have a differential greater
than two inches on if you’ve got asphalt, the differential can be up to two

2
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inches. (Makinson Dep. 13:3-10.)

2. The confusion Plaintiffs exhibit in regard to applicability of relevant regulatory

standards clearly demonstrates that they cannot prove their case without the assistance
of an expert. Explication of the standards set by Division 600 and their application to
the facts of the case—whether and when King Asphalt was engaged in milling
operation as opposed to paving operation—would require testimony in the form of
opinions or inferences, which Plaintiffs cannot provide because such opinions would
not be “rationally based on the perception of the witness . . . and [would] require
special knowledge, skill, experience or training.” Rule 701, SCRE. Terms such as “hot
mixed asphalt (HMA) base courses” and “planing and milling operation,” to name a

few, are not matters familiar to an average juror.

Plaintiffs have indicated that they would call SCDOT’s engineer Joseph Daniel Laws
to testify. Note, however, that Mr. Laws, who assisted the district engineer Joshua
Makinson, testified at his deposition that the two-inch standard applied to the grade

differential between lanes. (Laws Dep. 19:22-24, 23:10-13, 26:24-27:3.)

WHEREFORE, for the reasons stated in its motion for summary and further articulated

in this reply, the defendant King Asphalt, Inc. asks this Court to deny Plaintiffs’ Motion to

Reconsider and dismiss this case with prejudice.

09/12/2026

(signature page follows)
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April 18, 2025
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Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327

Respectfully submitted,

s/Catharine Garbee Griffin

Catharine Garbee Griffin, SC Bar No. 9821
BAKER, RAVENEL & BENDER, LLP
3710 Landmark Drive, Suite 109

Post Office Box 8057

Columbia, South Carolina 29202

Tel: (803) 799-9091

Fax: (803) 779-3423

E-Mail: cgriffin@brblegal.com

Attorney for the Defendant

King Asphalt, Inc.
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Smith v. King Asphalt, Inc.

Court of Appeals Case No. 2025-001327

ROA -28

Appellants' Motion for Leave to File Surreply to Defendant's Return, filed April
21, 2025. (App. 19)
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_STATE OF South Carolina IN THE COURT OF COMMON PLEAS ...
FOR THE THIRTEENTH JUDICIAL 3
COUNTY OF Pickens CIRCUIT M
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329 7
€I
=
Plaintiffs, =
&
vs. MOTION FOR LEAVE TO FILE
, SURREPLY TO DEFENDANT'S
Themistoklis Economou and King Asphalt RETURN TO PLAINTIFFS' MOTION
Inc., TO RECONSIDER
Defendants.

MOTION FOR LEAVE TO FILE SURREPLY TO DEFENDANT'S RETURN TO
PLAINTIFFS' MOTION TO RECONSIDER

Plaintiffs, pursuant to the Court's discretion under Rule 59(e), SCRCP, respectfully move for
leave to file a Surreply to Defendant King Asphalt, Inc.'s Return to Plaintiffs' Motion to
Reconsider.

L. Procedural Posture

The Court's April 4, 2025 Order ("Initial Order Regarding Motion to Reconsider") set forth the
briefing schedule as follows:

« Plaintiffs (as Movants) were to submit any filings in support of their Motion to
Reconsider by April 11, 2025.
» Defendant (Non-Moving Party) was permitted to file a Return by April 18, 2025.

Plaintiffs complied fully and timely submitted their Second Supplemental Submission.
Defendant subsequently filed a Return. The Order did not provide for a Surreply by Plaintiffs,
but did not expressly prohibit the Court from granting leave to file one. This motion respectfully
requests such leave in light of material mischaracterizations raised in Deferidant's Return.
Denying Plaintiffs this opportunity would prejudice them by allowing the Court to rule on a
distorted record.

I1. Grounds for Leave
Courts have discretion to accept Surreplies where a reply brief raises new arguments or misstates
material facts. Courts routinely grant leave to file a surreply where the opposing party’s reply or

return introduces new arguments or factual claims that the movant has not had an opportunity to
address. See, e.g., Lewis v. Rumsfeld, 154 F. Supp. 2d 56, 61 (D.D.C. 2001) ("The standard for

1
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granting leave to file a surreply is whether the party making the motion would be unable to
contest matters presented to the court for the first time in the opposing party's reply.”). Plaintiffs
submit that Defendant's Return:

1. Introduced new factual mischaracterizations of deposition testimony, particularly
testimony by Joe Daniel Laws III and Joshua Makison.

2. Misapplied and misstated the controlling SCDOT regulatory standard,
misrepresenting the scope and applicability of the 1-inch differential rule governing
surface planing and milling operations.

3. Constructed artificial complexity to persuade the Court that expert testimony is
required, contrary to long-standing South Carolina precedent.

4, Misrepresented to the Court that one contested issue, lane height differential,
controls all claims, incorrectly suggesting that dismissal of one theory warrants
summary judgment on all others, despite the presence of multiple independent violations.

Absent an opportunity to address these misstatements, the Court risks ruling based on a distorted
record. Plaintiffs would be prejudiced if leave is not granted, as the Defendant’s Return raises
new factual and legal contentions that Plaintiffs have not previously had an opportunity to
address. The attached Surreply is narrowly tailored to respond to those new or misleading
statements.

II1. Legal Basis

Under Rule 59(e), SCRCP, a court may alter or amend a judgment to correct manifest errors of
law or fact. As emphasized in Elam v. S.C. Dept. of Transp., 361 5.C. 9 (2004), the Rule
ensures the Court may reconsider rulings when critical legal issues or factual misapprehensions
are identified. |

Plaintiffs seek to file the attached Surreply not to reiterate prior arguments, but solely to correct
demonstrably misleading representations made by Defense counsel in the Return. Plaintiffs may
reiterate points, but not for the purpose of rearguing them, only to place them in proper context.

IV. Conclusion

For the foregoing reasons, Plaintiffs respectfully request that this Court grant leave to file the
attached Surreply in further support of their Motion to Reconsider and permit it to be entered into
the record as Exhibit A.

Respectfully Submigted, _ /

» / ,:Z?ég 4,4 <2/ 28"
ichael Bmith, Pro Se Plaintiff ﬁte

Mary Ann $mfth, Pro S¢Plaintiff ¥ Date

220 Stanci] Street

Easley, SC 29640
MichaelDSmith@housemail.com
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STATE OF South Carolina IN THE COURT OF COMMON PLEASZ"{
FOR THE THIRTEENTH JUDICIALZ 5.

COUNTY OF Pickens CIRCUIT Do
=t 25,

Michael and Mary Smith, CASE NO.: 2021-CP-39-00329 g_M;E’
Plaintiffs, =5

g

V. CERTIFICATE OF SERVICE' ¢

Themistoklis Economou and King Asphalt Inc., }

Defendants.

CERTIFICATE OF SERVICE

I hereby certify that a copy of the MOTION FOR LEAVE TO FILE SURREFPLY TO
DEFENDANT'S RETURN TO PLAINTIFFS' MOTION TO RECONSIDER in Smith v.

King Asphalt, Inc., Case No. 2021-CP-39-00329 was served upon the following counsel of
record:

Catharine Garbee Griffin, Esq.
Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204

The document was served via the following methods:

By Email to: CGriffin@brblegal.com
Date of email service: April 21, 2025

To the above address by U.S. Mail via certified mail (return receipt requested),
Certified Mail Number: USPS 70210950000135867736
Date of Mailing: April 21, 2025

Respectfully submitted,
dn 4)'%
MM ¢ April 21, 2025
Michael Smith ’ Date
Pro Se Plaintiff

220 Stancil Street
Easley, S.C. 29640
MichaelDSmith@housemail.com
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STATE OF South Carolina IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL 3
COUNTY OF Pickens CIRCUIT P
o
i
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329 I, 3?
3
Plaintiffs, Eﬁ 2
g R
vs. CERTIFICATE OF SERVICE < é”
[
font &
Themistoklis Economou and King Asphalt Inc., &
Defendants.
CERTIFICATE OF SERVICE

I hereby certify that a copy of the MOTION FOR LEAVE TO FILE SURREPLY TO
DEFENDANT'S RETURN TO PLAINTIFFS' MOTION TO RECONSIDER in Smith v.
King Asphalt, Inc., Case No. 2021-CP-39-00329 was served upon the following counsel of

record:

The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

The document was served via the following methods:

By Email to: jsalvinisc@sccourts.org, jsalvinilc@sccourts.org
Date of email service: April 21, 2025

To the above address by U.S. Mail via certified mail (return receipt requested),
Certified Mail Number: USPS 70210950000135867743
Date of Mailing: April 21, 2025

" Respectfully submitted,

Mﬂ-’/ 9:44% April 21, 2025

Michael Smith Date
Pro Se Plaintiff

220 Stancil Street

Easley, S.C. 29640
MichaelDSmith@housemail.com

-
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Smith v. King Asphalt, Inc.
2021-CP-39-00329

MOTION FOR LEAVE TO FILE SURREPLY TO DEFENDANT'S RETURN TO .
PLAINTIFFS' MOTION TO RECONSIDER
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Exhibit A

STATE OF South Carolina IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL

COUNTY OF Pickens CIRCUIT

Michael and Mary Smith, CASE NO.: 2021-CP-39-00329

Plaintiffs,

Vs, PROPOSED SURREPLY TO

_ DEFENDANT'S, RETURN TO
Themistoklis Economou and King Asphalt PLAINTIFFS' MOTION TO
Inc., RECONSIDER

Defendants.

PROPOSED SURREPLY TQ DEFENDANT'S RETURN TO PLAINTIFFS' MOTION TO
RECONSIDER

I Introduction

Defendant’s Return contains material misstatements that mischaracterize the record, distort
deposition testimony, and improperly interpret governing regulations. This Surreply is narrowly
tailored to correct those issues, not to reargue the Motion to Reconsider.

IL Plaintiffs' Complaint Alleges Multiple Independent Regulatory Violations

Under Rule 56(a), SCRCP, and as clarified by the South Carolina Supreme Court in The Kitchen
Planners, LLC v, Friedman, summary judgment is appropriate only when there is no genuine
dispute of material fact as to a specific claim. Defense counsel’s motion targets only the lane
height differential issue, { gnoring the five other claims alleging distinet regulatory violations,
Even if the Court were to accept their interpretation of the 1-inch rule {which Plaintiffs dispute),
the remaining-claims, premature traffic control removal, excessive milling duration, failure to
deploy a mandated overall compliant traffic control scheme, unreplaced turn arrows, and
obstruction, present independent factual disputes that preclude summary judgment, rule 56(z)
requires courts to evaluate each claim individually, and summary Jjudgment cannot be granted on
the entire case based on a single disputed issue, See The Kitchen Planners, LLC v, Friedman,

Op. No. 28173 (S.C. Aug. 23, 2023} ("[T]he proper standard is the 'genuine issue of material
fact’ standard outlined in the text of [Rule 56].").

While Defendant has focused narrowly on the lane height differential issuc and framed.it as'a
technically complex matter requiting expett testimony, this approach misleads the Coust into
treating the case as if it hinges on a single disputed issue, when in fact, multiple independent
regulatory violations are at stake. Plaintiffs’ pleadings identify multiple, distinct violations of law

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327
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and regulation, each indepefldently sufficient to support a finding of negligence per se. These
include;

1. Exeessive Lane Height Differential — A greater-than-1-inch height differential existed
between the paved and milled lanes, contrary to SCDOT specifications,

2. Unlawful and Premature Removal of Traffic Control Devices — Devices were
removed before the surface was safe for traffic, in violation of regulatory safety
requirements,

3. Milled Lane Left Open for Over Ten Days ~ The inside lane remained milled and
unpaved for sixteen days before the incident (in violation of 10 day limit).

4. Unreplaced Turn Arrows — Required turning lane directional arrows were missing from
turning lanes for well beyond the 72-hour regulatory [imit (for as much as 21 days in this
instance).

5. Failure to Implement a Compliant Traffic Safety Plan — Defendant failed to deploy
the Standard Specifications For Highway Construction (latest edition), the Standard
Drawings For Road Construction, these special pravisions, the MUTCD, and the

Engineer-compliant traffic safety plan required for long-terni prajects conducted under
contract with SCDOT.

Additionally, the pleadingsasserts claims for fraud and obstruction, including Defendant’s
misrepresentation that no work zone existed, redaction of important discovery documents to
conceal the names of persons responsible for oversight and: inspection, denal that workers were
present (ot played a role) at the time of the accident, and the removal of materials from the scene
prior to [aw enforcement’s arrival. Some of which occurred after the fact of the filing of the
complaint; but, came into ‘the knowledge of the Plaintiffs as the case evolved.

IIL Defendant Misstates. the Applicability of the 1-Inch Rule

Deferidant’s Return narrowly interprets the 1-inch rule to apply.only during active milling,
arguing that it no longer controlled by March 22, the day of the crash. However, the Defendant

King Asphalt’s Memorandum Exhibit ] - SCDOT - Proposal Contract and Bond - (Pp. 22,23 &
30) state:

“During paving operations, the Department requires lane closures at all times where
grade elevation differences and drop-offs greater than 2" exist adjacent to or between
the travel lanes of a roadway opened to traffic, unless otherwise specified by these special
provisions.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1-8CDOT -
Proposal Contract and Bond - page 22] [emphasis added]

“During surface planing and milling operations, grade elevation differences greater
than 1 inch in areas with pavements composed of hot mixed asphalt (HMA) base
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courses, intermediate courses or surface courses and Portland cement concrete are
PROHIBITED between adjacent travel lanes open to traffic unless otherwise directed
by the Department.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1 -
SCDOT - Proposal Contract and Bond - page 22] [emphasis added]

“Puring any surface planing and milling operations, lane closures are required at all
times where grade elevation differences and drop-offs greater than the acceptable
measurements specified heretofore exist adjacent to or between travel Ianes open to
traffic unless otherwise specified by the department.” [Exhibit B - Defendant King
Asphalt’s Memorandum Exhibit 1 - SCDOT - Proposal Contract and Bond - page 22]
[emphasis added]

“If a grade elevation difference in excess of the specified acceptable ranges exist,
either mill the adjacent travel Iane or pave the milled travel lane as necessary to
eliminate the grade elevation difference before opening the travel lane to traffic at
these locations.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit I -
SCDOT - Proposal Contract and Bond - page 23] [emphasis added]

“Supplement and delineate the shoulder edges of travel lanes through work zones
with traffic control devices to provide motorists with a clear and positive travel
path. Utilize portable plastic drums unless otherwise directed by the Department.
Vertical panels may be used where specified by the plans and directed by the RCE. The
installation of traffic control devices are required in all areas where those areas
immediately adiacent to a trave] lane open to traffic have been altered in any
manner by work activities, including but not limited to activities such as grading,
milling, etc.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1 - SCDOT
- Proposal Contract and Bond - page 23] [emphasis added]

"The Contractor shall install all lane closures as directed by the Standard
Specifications For Highway Construction (latest edition), the Standard Drawings
For Road Construction, these special provisions, the MUTCD, and the Engineer.
The Contractor shall close the travel lanes of two-lane two-way roadways by installing
flagging operations. The Contractor shall close the travel lanes of multilane roadways
as directed by the typical traffic control standard drawings designated for lane
closures on primary routes." [Exhibit B - Defendant King Asphalt’s Memorandum
Exhibit 1 - SCDOT - Proposal Contract and Bond - page 23] [emphasis added]

“Within the limits of existing turn lanes on all roadways, apply and place white
arrows in all locations where previous arrows have been eradicated by the work
unless otherwise directed by the RCE. Apply and place white arrows within 72
hours of the eradication of the original pavement markings.” [Exhibit B - Defendant
King Asphalt’s Memorandum Exhibit 1 - SCDOT - Proposal Contract and Bond - page
30] [emphasis added]

So long as a lane has been milled and remains in a milled condition, the milling operation is not
complete, as further surface preparation is required prior to paving. That the regulatory text

8
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includes a 2-inch standard applicable during certain paving operations does not mean that such a
standard governs merely because paving is taking place nearby. In this case, the adjacent inside
lane remained in the middle of its milling procedure and had been left in that condition for 16
days prior to the accident. The regulations clearly limit milling operations to a 1-inch height
differential between adjacent lanes open to traffic. For Defendant to construe that the 1-inch rule
for milled lanes is effectively doubled, solely because paving occurred next to it, produces an
absurd result that contravenes the plain language and intent of the regulation. The regulation
does not present the 1-inch and 2-inch standards as alternatives, but as context-specific
requirements that apply based on the operation performed. If only paving is occurring, the 2-inch
limit may apply. If milling is occurring, the 1-inch limit governs. When both operations are
happening, such as in this case, where milling occurred in one lane and paving in the adjacent
lane of the eastbound Highway 8, the stricter 1-inch limitation must apply. This interpretation is
further supported by the paragraph that follows in the regulation, which prescribes the specific
corrective action required before such a lane may be reopened to traffic. Any interpretation that
allows a doubling of the permissible differential when milling and paving are performed
simultaneously yields a result so contrary to the regulation’s safety purpose that it must be
rejected under controlling principles of statutory construction. See Unisun Ins. Co. v. Schmidt,
339 8.C. 362, 368, 529 S.E.2d 280, 283 (2000) ("A statute should not be construed in a way that
would lead to an absurd result or defeat plain legislative intent."); see also State v. Landis, 362
S.C. 97, 101, 606 S.E.2d 503, 505 (Ct. App. 2004) (statutory construction must avoid
unreasonable or absurd results and effectuate the intent found in the language used). These
authorities reinforce Plaintiffs’ position that King Asphalt’s reading of the regulation introduces
a dangerous loophole, relaxing standards precisely when hazards are greatest, and should be
rejected in favor of a reading that preserves the regulation’s plain safety objective.

IV. Defendant Mischaracterizes Deposition Testimony

Defendant claims that deposition testimony supports the application of a 2-inch tolerance
between lanes. However, this assertion is misleading. Defense counsel presents cherry-picked
excerpts without including the corresponding questions, depriving the Court of the necessary
context. What a witness may have said in one setting or sequence-does not constitute a definitive
response to the plain language violations now before the Court.

Defense counsel’s claim that deposition testimony supports a 2-inch tolerance between a milled
and newly paved lane is unsupported by the record. No witness provided explicit, categorical
testimony endorsing such a differential under the circumstances here—where live traffic was
permitted to cross a hazardous elevation gap exceeding regulatory limits, absent required traffic
controls, in direct violation of SCDOT safety rules. Limbaugh and Michael (King Asphalt’s
corporate employees) spoke only in theoretical or general terms about hypothetical compliance.
[Exhibit C - Michael - Limbaugh - Makison - Laws Deposition excerpts] Indeed, both witnesses
testified under oath that they were not present at the site, records show they were not
assigned to the project payroll, and therefore possessed no firsthand knowledge of the
project’s specifics or Defendant’s actual adherence to safety protocols at the accident site.
Their speculative assertions, therefore, untethered to the facts of this case, cannot negate the
plain regulatory violations documented in the record. See Shelton v. LS & K, Inc., 374 S.C. 294,
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297, 648 8.E.2d 307, 308 (Ct. App. 2007) (‘A mere scintilla of evidence is insufficient to.defeat
summary judgtent’),

Defendant quotes Joshua Makison’s deposition (Dep. 13:3-10) to suggest that a 2-inch elevation
difference between lanes is permissible. But Makison testified strictly about the general
regulatory standard, not the specific sequence of aperations or conditions at the accident site, He
does however mention the differentiation between milling operations having the 1” limitation.
(Makiscn Dep. 13:7-11) Makison testified he was not involved with the project, had no firsthand
knowledge of the site, and appeared solely in the context of gathering FOIA documents. Citing
regulatory text in the abstract does not validate King Asphalt’s conduct on March 22. [Exhibit D
~ Laws - Makison Deposition - FULL)

Plaintiffs do not dispute that a 2-inch differential may be permitted in certain paving contexts,
but not where the adjacent lane is stil] milled, triggering the stricter 1-inch limit,

Defendant similarly cites testimony from Joe Daniel Laws, claiming he supported the 2-inch
standard, However, Laws did not make a categorical statement approving such a tolerance
between a milled and paved lane. He acknowledged that traffic control devices must remain until
the lane is “safened up” (as did Makison at page 15:3-7 “that everything iskosher, before the
traffic control was pulled up”) and confirmed the full extent of the work zone parameters being
between “Roadwork Ahead” and End of Roadwork” signage, as per statutory description, His
testimony, taken in full, supports Plaintiffs’ contention that live traffic should not have been
introduced into a clearly unsafe and incomplete roadway. [Exhibit D - Laws - Makison
Deposition - FULL]

These witnesses were offered by Defendants under Rule 30(b)(6). After frustrating Plaintiff’s
discovery for years, Defendant now attempts to capitalize on the shallow and incomplete record
those depositions produced, quoting its own employees (none of whom qualify as expert
witnesses) without relevant site knowledge, contract familiarity, or project oversight. Worse still,
the testimony was taken before Plaintiffs had obtained critical evidentiary documentation,
limiting the scope of their questioning at the.depositions.

An independent eyewitness driving a car directly behind Plaintiff, Olivia Bryan, placed the
accidént in a work zone, described the cones between the lanes, testified to the presence of King
Asphalt Inc. workers within ten seconds of the accident site and affirmed the significant berm
between the lanes. [Exhibit E - Eyewitness Olivia Paige Bryan Deposition - Excerpts]

The-Court should approach Defendant's reliance on this testimony cautiously. While defense
counsel emphasizes witness Job titles, this emphasis does not accomnt for the timeline limitations
or the witnesses' admitted lack of firsthand knowledge regarding the specific project site and
incident, undermining the testimony's applicability. Furthermore, by presenting deposition
answers jsolated from the preceding questions, the defense removes essential context. Without
the questions that elicited them, the answers lack foundation and their significance can be easily
distorted, potentially misrepresenting the actual testimony given,
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V. No Expert Testimony is Required to Establish the Violation

The defense’s argument that expert interpretation is needed is also contradicted by its own
conduct. Defense counsel themselves cite and interpret the regulation, claiming to understand it
so thoroughly that they can assert it exceeds the comprehension of jurors. Yet one of their own
deponents, Joshua Makison, an SCDOT engineer with no involvement in the project, no
firsthand knowledge of the accident site, and who was deposed solely for his understanding of
regulations, quoted the I-inch rule directly in his deposition: That an SCDOT engineer, was able
to summarize the rule in under seven plain-English words (Makison Dep. 13:10,11) during
deposition strongly undercuts the argument that the regulation is so technical it requires expert
explanation to a jury.

Regulations governing public safety, such as those issued by SCDOT, are intentionally written in
clear and accessible language so they can be understood by contractors, inspectors, and members
of the general public. Defense counsel cannot simultaneously claim the rule is too complex for
jurors to apply, while interpreting it themselves and urging the Court to accept their
interpretation at the summary judgment stage, where Plaintiffs are not yet required to produce
expert testimony. This inconsistency further undermines their argument and reinforces that the
alleged violation is one that a jury is fully competent to evaluate. Requiring jurors to possess
engineering expertise to understand a plainly written safety rule would be tantamount to
expecting a watch owner to know how a watch works in order to be qualified to tell time.

VL Conclusion
Defendant’s Return relies, in part, on mischaracterizations of testimony and misinterpretation of
applicable regulations. The Court should consider the totality of the record, including the

violations and supporting evidence addressed in this Surreply.

Plaintiffs respectfully request that the Court grant their Motion to Reconsider based on the full
and accurate record before it.

Respectfully Submitted,

Michael Smith, Pro Se Plaintiff Date
Mary Ann Smith, Pro Se Plaintiff Date
220 Stancil Street

Easley, SC 29640

MichaelDSmith@housemail.com

"

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1314 of 1535



Exhibit B

Name: KING ASPHALT, INC.

Address: LIBERTY, SC

SOUTH CAROLINA DEPARTMENT OF TRANSPORATION
COLUMBIA, SC

PROPOSAL, CONTRACT AND BOND
FOR
HIGHWAY CONSTRUCTION

BIDS RECEIVED AWARD DATE
June 12, 2018 July 3, 2018
DESCRIPTION OF CONTRACT
RESURFACING/RECONSTRUCTION - FDR, MILL & REPLACE,
S§-171,8C8
S.C. File Number: 3948130
County: Pickens
12
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SPECIAL PROVISIONS |

[nstall these signs immediately upon creation of this pavement condition and maintain these signs
until this pavement condition is eliminated.

Install “Steel Plate Ahead” signs (W8-24-48) in advance of an area of roadway where
temporary steel plates are present. Install these signs no further than 300 feet in advance of
locations where steel plates are present. On multilane roadways, comply with the same
guidelines as applied to all other advance waming signs and install two sign assemblies at each
sign location, one on each side of the roadway, when roadway conditions warrant. install these
signs immediately upon installation of a temporary steel plate and maintain the signs until the
temporary steel plates are removed.

Install and maintain any necessary detour signing as specified by the typical traffic control
standard drawings designated for detour signing, Part VI of the MUTCD, these Special
Provisions, and the Engineer. The lump sum price bid item for “Traffic Control” includes payment
for installation and maintenance of the detour signing.

The Contractor shall maintain the travel pattens as directed by the-traffic control plans and
shall execute construction schedules expeditiously. The Contractor shall provide the Resident
Engineer with no less than a two-week prior notification of changes in traffic patterns.

During nighttime flagging operations, flaggers shall wear a safety vest and safety pants that
comply with the requirements of ANSI / ISEA 107 standard performance for Class 3 risk
exposure, latest revision, and a fluorescent hard hat. The safety vest and the safety pants shall
be retroreflectorized and the color of the background material of the safety vest and safety pants
shall be flucrescent orange-red or fluorescent yellow-green.

During nighttime flagging operations, the contractor shall illuminate each flagger station with
any combination of portable lights, standard electric lights, existing street lights, etc., that will
provide a minimurm illumination level of 108 Lx or 10 fe.

During nighttime flagging operations, supplement the array of advance warning signs with a
changeable message sign for each approach. These changeable message signs are not
required during daytime flagging operations. Install the changeable message signs 500" in
advance of the advance warning sign arrays. Messages should be “Flagger Ahead” and “Prepare
To Stop™.

Upon completion of the final riding surface on each road, the Contractor. will be allowed up to
3 working days to begin eliminating shoulder drop-offs greater than 2" and continue the work until
these drop-offs are eliminated.

During paving operations, the Department reguires lane closures at all_times where grade
elevation differences and drop-offs greater than 2° exist adiacent to or between the travel lanes of

a roadway opened to traffic, unless otherwise specified by these_special provisions. Maintain
lane closure restrictions at all times unless otherwise directed by these special provisions.

During surface planing and milling operations, grade elevation differences greater than 1
inch in areas with pavements composed of hot mixed asphalt (HMA) base courses, intermediate

courses or surface courses and Portland_cement concrete are PROHIBITED between_adjacent
travel lanes open to traffic unless otherwise directed by the Department. However, during surface
planing and milling operaticns for removal of Open-Graded Friction courses ONLY, a grade
elevation difference of 1% inches between adjacent travel lanes opened to_traffic may exist

unless otherwise directed by the Department.

During any surface planing and milling operations, lane closures are required at all times

where grade elevation differences and drop-offs greater than the acceptable measurements
specified herstofore exist_adjacent to or between travel lanes open to traffic unless otherwise

specified by the depariment.

[ Proposal 1D 3948130 | Page 22 |
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SPECIAL PROVISIONS |

If a grade elevation difference in excess of the specified acceptable ranges exist, either mill the

adjacent travel lane or pave the milled travel lane as necessary to eliminate the grade elevation
difference prior to opening the travel lane to traffic at these locations. Maintain the lane closure
restrictions at all times unless otherwise directed by these special provisions.

During the paving operations, the length of roadway with an acceptable grade elevation
difference less than or equal to 2" shall not exceed 2 miles.

During_surface planing and milling operations, the length of roadway with_an acceplable
grade elevation difference less than or equal to 1" shall not exceed 2 miles.

Supplement and delingate the shoulder edqes of travel lanes through work zones with traffic
control devices to_provide_motorists with a clear and positive travel path. Utilize portable plastic

drums unless otherwise directed by the Department. Vertical panels may be used where
specified by the plans and directed by the RCE. The installation of traffic control devices are
required in all areas where those areas immediately adjacent to a travel lane open to traffic have
been altered in_any manner by work activities, including but not limited to activities such as
grading, milling, etc. _

Install the traffic _confrol devices immediately upon initiating any alterations to the areas

immediately adjacent to or within 15 feet of the near edge line of the adjacent travel lane. When
sufficient space is available, place the traffic control devices no closer than 3 feet from the near

edge of the traffic control device to the near edge line on the adjacent travel lane. When
sufficient space is unavailable, place the traffic control device at the maximum distance from the
near edge of the adjacent travel lane available.

LANE CLOSURE RESTRICTIONS -

The lane closure restrictions stated below are project specific, for all ather restrictions, see
supplemental specification, “Restrictions”, dated September 1, 2015.

The Contractor shall install all lane closures as directed by the Standard Specifications For
Hiahway Construction (latest edition), the Standard Drawings For Road Construction, these

special provisions, the MUTCD, and the Engineer. The Contractor shall close the travel [anes of
two-lane two-way roadways by installing flagging operations. The Contractor shall close the

travel lanes of multilane roadwaﬁ as directed by the typical traffic control standard drawings
designated for lane closures on nrlmg_rv routes.

The Department prohibits lane closures on multilane primary and secondary routes
during any time of the day that traffic volumes exceed 800 vehicles per hour per lane per
direction.

The Department -prohibits flagging operations on two-lane two-way primary and
secondary routes during any time of the day that traffic volumes exceed 800 vehicles per
hour.

The Department reserves the right to suspend a lane ¢losure or flagging operation if
any resulting traffic backups are deemed excessive by the Engineer. Maintain all Jane
closure restrictions as directed by the plans, these special provisions and the Engineer.

Lane closures, including flagging operations, are restricted to maximum distances of
2 miles. Install all lane closures according to the typical traffic control standard drawings.
On occasions when daytime lane closures must be extended into the nighttime hours,
substitute the nighttime lane closure standards for the daytime lane closure standards.

The Department reserves the right to suspend a lane closure if any resulting traffic
backups are deemed excessive by the Engineer. Maintain all lane closure restrictions as
directed by the Standard Specifications, these special provisions, and the Engineer.

[ Proposal ID 3948130 | Page 23 |
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SPECIAL PROVISIONS |

On_multilane primary and secondary roadways. apply and place temporary or permanent
pavement markings, as specified hereupon. to the travel lanes prior to reopening a closed travel
lane to traffic. These pavement markings shall include 4-inch wide solid lines, utilized for edge
lines and solid center lines, and 4-inch wide by 10 feet leng broken lines with a 30-foot gap,
utilized for lane lines and tumn lanes, unless otherwise specified. The center line pavement
markings shall be either double yellow solid lines or an appropriate combination of a yellow solid
line and 4-inch wide by 10 feet long yellow broken lines for two-way left turn median areas. The
right edge line pavement markings shall be a white solid line and the left edge line shall be a
yellow salid line except in areas where the travel lanes separate to create a gore type situation
and then the color schemes shall comply with SCDOT application practices for gore areas, The
lane lines between travel lanes and turn lanes shall be 4-inch wide by 10 feet long white broken
lines with a 30-foot gap.

However, on two-lane two-way and multilane primary and secondary roadways, application
of a 4-inch wide solid [ine utilized for an edge line adjacent to an earth shoulder, white or yellow,
may be delayed up to 72 hours after eradication of the criginal line when the length of eradicated
line at a single location is no longer than 250 feet. In the event of multiple locations along the
same line, each location must be separated from the adjacent location by no less than 250 feet
with a cumulative total distance of eradicated line of no more than 1300 feet within any
continuous 1 {one) mile length of roadway measured from a selected location. If the length of
eradicated line exceeds 250 feet at any single location, the distance interval between multiple
adjacent locations is less than 250 feet or a cumulative total distance of multiple locations of
eradicated line exceeds 1300 feet within any continuous 1 (one) mile length of roadway
measured from a selected location, replace the eradicated line(s) prier to reopening the adjacent
travel lane to traffic.

On interstate roadways, apply and place temporary or permanent pavement markings, as
specified hereupon, to the travel lanes prior to reopening a closed travel lane to traffic. These
pavement markings shall include 6-inch wide solid lines, utilized for edge lines, and 6-inch wide
by 10 feet long white broken lines with a 30-foot gap, utilized for lane lines between trave! lanes
and auxiliary lanes, unless otherwise specified. The right edge line pavement markings shall be a
white solid line and the left edge line shall be a yellow solid line except in areas where the travel
lanes separate to create a gore type situation and then the color schemes shall comply with
SCDOT application practices for gore areas.

On all roadways, apply and place white stop bars and white triangle yield bars in all locations
where previous stop bars and triangle yield bars have been eradicated by the work. Apply and
place white stop bars and white triangle vield bars at intersections controlled by stop and yield
signs within 72 hours of the eradication of the original pavement marking. Apply and place white
stop bars at signalized intersections controlled by traffic control signals and at railroad crossings
prior to reopening a closed travel lane to traffic.

Within the limits of existing tum lanes on all roadways, apply and place white arrows in all
locations where previous arrows have been eradicated by the work unless otherwise directed by

the RCE. Apply and place white arrows within 72 hours of the eradication of the original
pavement markings. However, in regard to newly constructed tum lanes, apply and place white

arrows the within turn lanes as directed by the RCE.

Within the limits of existing lane-drop sites on all roadways. apply and place white arrows in
all locations where previous arrows have been eradicated by the work prior to the end of each

day’s work or shift or reopening the closed travel lans to traffic. In regard to newly constructed
lane-drop sites, apply and place white arrows within the travel lane to be terminated prior to

opening the travel lane to traffic and as directed by the RCE.

(J} Temporary Pavement Markings (Sub-section 609.4.1} —

Sub-section 609.4.1.1.1 _ Application Requirements General {Revision to paragraph
8) -

{ Proposal ID 3948130 [ Page 30 |
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Page 6

Q.

A.

We have one main office headquarters. We're in
Liberty, South Carolina at 107 Tech Lane.
Liberty, 29657. We have a plant about three
miles away from there in Liberty as well. And
two other asphalt plants. One in Pacolet, South
Carolina, and one in Simpsonville, South
Carolina. Those are not -- those are plant
locations. Our only main office is in Liberty.
So Pacolet, Simpsonville, Liberty all have the
actual plants to make the asphalt?

Correct.

Have you attended any classgs or received any
certificates, licenses or anything of that sort
for your position?

I have an OSHA 30. I've done traffic control
supervisory training compliant with the SCDOT.
I've had asphalt roadway technician certification
for roadway compaction on the road. I don't
believe there's anything further.

What topics will you be speaking on today, deo you
know?

Anything safety related.

BY MS. GRIFFIN:

Can you show him the notice. Or do you have

the notice? I think I have a copy of it.

09/12/2026
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Page 7
1 EXAMINATION RESUMED BY MR. SMITH:
2 Q. I could ask him. Would you be able to respond to
3 questions concerning policies, procedures,
4 protocols, methods, manuals, instructions, things
5 of that nature?
6 A. For the most part. When it becomes job site
7 specific for specifications and operations from a
8 milling standpoint, I believe Doug can answer
9 those guestions. Doug Limbaugh.
10 Q What did you say about your work with compaction?
11 A When we apply asphalt pavement, we actually have
12 to do compaction testing. And we have to try to
13 achieve the desired compaction numbers the DOT
14 requires us to.
15 Q. And that is something that you are certified in?
16 No longer. It's expired.
17 Q. Will you be able to discusas the accident site
18 itself?
19 - A The site in general, yes. Specific to the
20 accident, no.
21 Q Would you be able to describe where you were in
22 the process of the road?
23 A I'd probably let Doug for the specific operations
24 and where we were.
25 BY THE COURT REPORTER:
Garber Reporting
info@garberreporting.com
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the investigation into the incident to the extent

there was any.

Like what?

BY MS. GRIFFIN:

Whatever else is left.

BY MS. HERBKERSMAN:

Policies and procedures.

BY MS. GRIFFIN:

But go ahead. He doesn't know anything about

he doesn't know about that.

BOoO B 0

I o A o

EXAMINATION RESUMED BY MR. SMITH:

What's your date of birth?
03-16-1978.

Can you tell me about your education.

Yeah. I have a Bachelor of Science from Clemson.

Graduated in 2001.

Where did you go to high school?

Easley High School.

What county do you live in now?

I live in Anderson County. Powdersville,
specifically.

Do you have any family in Pickens County?
either side.

Direct family? ©No, sir.

What is direct family?

The communication with Mr. Presley,

on

09/12/2026
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To what -- like anything?

Anything.

I mean, I was -- did a little stint in life
insurance and health insurance. So I was
certified in that. Asphalt roadway certification
in this industry.

When did you get that?

2000 -- and I'm sorry, it's been a long time.
But 2007 or '8. It expired in '12, I believe.
It's a four year -- four to five year if you
don't -- you have to re-cert as you go because
of, you know, updated policies and stuff like
that.

Certainly. And so you were done in 201272

In that time frame, yes.

Did you =---

I mean, I don't remember the specific year, but
it's somewhere in that range.

Did you recertify?

No, sir.

Isn't that imperative for your job?

For my job tasks? No.

No? What is your ---

It's actually about testing of asphalt and, you
know, the day-to-day function of asphalt. If

09/12/2026
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that makes sense.

All right, so you were talking about the actual
asphalt that's placed on the road. That you have
to know the ingredients, the temperature and that
sort of thing?

Yes.

That's what you were certified for?

The quality control of it. Yes, sir. Which it's
just roadway certification is just the ability to
be able to test behind a paving crew to certify
compactions, certify acceptance with the DOT.
That sort of thing. We have one -- this job, for
example, on every site. Part of the reason that
I took that was more or less to understand and
know that information. Not to actually go out
and perform that. We have a quality control lab
and department that does that routinely for us.
Right. So the people that are out on the job are
below you in the scheme of things and, therefore,
you want to be able to talk to them and tell them
On an org chart. Yes. Not below us. But yes,
they work for us.

Yes, Siri The position you were hired for was

what?

09/12/2026
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JOSHUA FRAZIER MAKISON
Page 9

1 | A.
2
3
4 | Q.
5
6 | Aa.
.,
8
9
10 | Q.
11
12
13 | a
14
15
16 | Q.
17
18 | A.
19 | Q.
20 | A.
21 | @.
22
23
24 | A
25

Greenville has got the most growth as a county.
Spartanburg right now has the largest projects as
far as the scope and scale of them.

Your involvement with the 8130 contract. How
would you characterize that?

I had no involvement. At the time this one was
done I was still the RCE, I believe it was, over
the special projects in that period. So I didn't
have any knowledge of it.

All right, but you were asked to help ocut with
this due to some number issues or typographical
errors?

I helped with the FOIA request that came through
for some documents, and I helped make sure those
documents were gathered and provided.

The only contract relating to the Route 8 project
was the 3948130 contract?

Yes.

Would that be right?

Yes, that's correct.

Because there was a 3949130, and then there was a
3984130. And those were merely typographical
errors, is that right?

I cannot remember the exact number, but I do know

that there was a misunderstanding in how our
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whose name is Joshua Makison. And we oversee all
construction operations for the SCDOT. Over
Greenville, Pickens, Spartanburg and Oconee. We
oversee the resident construction engineers and
they administer the construction projects for our
agency.

All right, so for a jury or for myself, what
exactly do you do? You oversee projects or ---
So I manage -- I assist the DCE in managing the
resident construction engineers in any question
they may have in regards to a construction
project. . I take care of the preconstruction
activities leading up to the construction office.
I coordinate with our headquarters office in
Columbia in regards to pre construction tasks
that lead up to these construction projects. We
try to minimize risk for our agency.

What were you doing March 22nd, 20197

I was -- I took a look back, and I was actually
off work that day. I was on annual leave. But
as far as work goes, I was a resident
construction engineer for Pickens County.

And what were your responsibilities there?

I oversaw a construction office of 13 at the

time. 2nd we managed construction projects for

09/12/2026
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1 -
2 | Q.
3
4
5
6
7 | Q.
g8 | Al
9 | Q.

10

11 | Q.

12

13 | A.

14 | Q.

15 | A.

16 | Q.

17 | A.

18 | Q.

19

20 { A

21 | Q.

22

23

24

25 | Q.

going to work in.

And the last one? :

So I would interpret that statement that King
Asphalt was in the process of milling out the
road prior to the traffic control being properly
installed.

How deep was the asphalt?

This project had eight inch full depth patching.
Eight inch what?

Full depth patching.

Iz there a measurement done on the difference
between the two lanes after a day of work?

Yes, sir.

Who is responsible for the measurement?

The contractor is responsible.

The contractor is King Asphalt?

Yes, sir.

Were you made aware of the wreck that occurred on
March 22nd, 2019?

The first I heard of it was July of 2021.

And what did you understand?

Our legal inspector, Mr. Alexander, contacted me
via e-mail and informed me that there had been an
accident on that particular date.

So you learned that in 20217

09/12/2026

Garber Reporting
info@gazl;berreporting.com

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1330 of 1535




Exhibit D

Il ' RS TN EE I T e S e S .‘-- ‘HJ;
*1ng -_;SerV1 o=
¥ IR I T Y AT E . e |

. 1226 Pickeny'Stveer .

-7, .{ ua"—J.. Rl ..\t,ua-

R R e a]

*ggggmbf'**fsouth*carouﬁfzgzol |
mfo@ga.tbetreportmg com ' ..
TelepHione: (803). 2564500 Fix (803).256:1999
| JOE DANIEL LAWS, III
May 24, 2022 |
Michael and Mary Smith g
vs

Themistoklis Economou, et. al.

2021-CP-39-00329

[ REPORTER: Marcie L. Smith

|ty il el —xrrer TrT——————r —

28

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327  Bates Page 1331 of 1535



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

{ COUNTY OF PICKENS } CASE NO.: 2021-CP-39-00328

Michael and Mary Smith,

Plaintiffs,

Themistoklis Econcomou and
King Asphalt, Inc.

Defendants.

[

DEPOSITION OF
JOE DANIEL LAWS, 111
kkkkkhkhkhih
Tuesday, May 24th, 2022
2:02 p.m. - 2:54 p.m.

The deposition of Joe Daniel Laws, III, was taken
before Marcie Smith, a notary public in and for the State of
South Carolina, commencing on Tuesday, May 24th,'2022, in
Clemson, South Carolina, pursuant to Netice of Deposition

and/or agreement of counsel.
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APPEARANCES

2 Attorney for Plaintiffs:

10
11
12
13
14
15
16
17
18
12
20
21
22
23
24

25

Donald L. Smith, Esquire

ATTORNEY OFFICE COF DCNALD L. SMITH

122 N. Main Street
Anderscn, South Carolina 29621
Attorneydonaldsmith@gmail.com

Shelby C. Herbkersman, Esguire
CLAWSON AND STAUBES

1000 E. North Street

Greenville, South Carclina 29601
Testilleclawsonandstaubes.com
Shelby@cslaw.com

Attorney for Defendant King Asphalt,

Catharine G. Griffin, Esquire
BAKER, RAVENEL & BENDER

P.O. Box 8057

Columbia, South Carolina 25202
Cgriffin@brblegal .com

Attorney for Defendant Themistoklis Economou:

Inc.:
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Stipulatiens . . . . . . . . . . .
Examination by Mr. Smith

Certificate . . . . . . . . . . . . . .

EXHIBITS
Plaintiff's Exhibit Number 8 . . . . .
(E-mail to Joe Laws)
Plaintiff's Exhibit Number 9 . . . . .
(SCDOT daily work report)
Plaintiff's Exhibit Number 10 . . . . .
(Special provisions)
Plaintiff's Exhibit Number 11

(Handwritten list)
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1 STIPULATIONS

2 It is stipulated by and between counsel

3 for the respective parties that all objections

4 are reserved until the time of trial, except as

5 to the form of the questions.

6 This deposition is being taken pursuant to
7 the South Carolina Rules of Civil Procedure.

8 - - - -

9 The reading and signing of this deposition
10 is waived by the deponent and counsel for the
11 respective parties.
12 | Whereupon,
13 JOE DANIEL LAWS, III, being duly sworn and
14 cautioned to speak the truth, the whole truth,
15 and nothing but the truth, testified as follows:
16 EXAMINATION

17 BY MR. SMITH:

18 Q. Mr. Laws, my name is Don Smith, and I'm the one
19 that subpoenaed you here today for purposes of
20 discussing an SCDOT work project and a wreck
21 which occurred in the work zone. And I'm hoping
22 that you will be able to add insight to this.
23 But anyway, the lady next to you is of course
24 taking down your testimony. Have you had your
25 disposition taken before?

Garber Reporting
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A. I've had one deposition taken before.

Q. Whgn was that?

It was several years ago. I can't recall the
exact time frame.

Yes, sir. So based on that experience, you're
aware that you need to speak with audible
answers, so she can write that down. Right?

A. Yes, sir.

w O ® =1 o W ok W NP
0

Q. All right, fantastic. I'm ridiculous at asking

10 questions. So you may not understand them. And
11 I may not either. So when that occurs, please
12, ask me to rephrase the question. So that way you
13 cdn understand what I'm asking. Because if you
14 answer me, I'll believe that you understood my

15 question and answered accordingly.

16 | A Yes, sir.

17 Q. If I mumble, speak too fast, please ask me to

18 restate. If you need to stop for any reason,

19 please tell me and that's what we'll do. Other
20 than that, just speak as clear as you can for the
21 court reporter and we'll be fine. Can you state
22 your name for the record, please.

23 A Joe Daniel Laws, III.

24 | Q. And tell me your birth date.

25

January 5th, 1988.

Garber Reporting
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Can you tell me about your educational
background.

Yes, I went to Laurens High School and received
my high school diploma. Then I went to the
Citadel, Military College of South Carolina, and
received a Bachelor of Science in Civil
Engineering.

All right, and when did you graduate from the
Citadel?

2010.

Have you done any postgradﬁate work?

No, sir.

Who are you currently employed by?

I currently work with the South Carolina
Department of Transportation.

And how long have you been there?

A little bit over nine years now.

Did you work anywhere prior to that?

Yes, sir.

What was that?

So I worked at a company called Wood Group
Mustang prior to that.

Wood Group Mustang?

Mm-hmm ,

Is that a yes?

09/12/2026
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1 | A Yes, sir.
2 Q. What did you do there?
3 | A. I was a structural engineer, structural designer.
4 And I also worked at two other companies prior to
5 that.
6 | Q. What were their names?
7 | A. Dennis Corporation and EAS Professionals.
8 | Q. What did you do with those particular places?
9 | A. I did constructién inspections, material testing.
10 Roadway .inspections.
11 | Q. So the job that you hold now, is it similar to
12 what you were doing there?
13 A. Yes, sir.
14 | Q. What were you hired as title-wise?
15 | A. At which company? Which location?
16 Q. At DOT.
17 4. The DOT I was hired as an engineer, level one.
18 It's an entry level engineer in a construction
19 office in Charleston, South Carolina.
20 . And you came up here for what reason?
21 I transferred to the Greenville construction
22 office about a year after I started in
23 Charleston, just to relocate closer to my family.
24 Q. Yes, sir. So how long did you hold the level cne
25 -

Garber Reporting
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It was less than two years for those two
positions combined. They were both engineer
level one positions. The Charleston and the
Greenville position. Then I transferred to
Oconee construction as an engineer level two,
assistant resident construction engineer.

So Oconee construction?

Yes, sir.

Level two and you were the resident construction
Agsistant resident construction engineer for less
than a year. And then I transferred to
Spartanburg construction as a resident
construction engineér for two years. And then I
went to Pickens construction as a resident
construction engineer for four yeafs. And now my
title is the Assistant District Construction
Engineer for district three, which oversees
Greenville, Pickens, Spartanburg and Oconee. And
I've been in this position for roughly six months
now.

What's this one again?

Assistant District Construction Engineer.

What would you say your responsibilities are now?

So I assist the district construction engineer,

09/12/2026
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1 whose name‘is Joshua Makison. And we oversee all

2 construction operations for the SCDOT. Over

3 Greenville, Pickens, Spartanburg and Oconee. We

4 oversee the resident construction engineers and

5 they administer the construction projects for our

6 agency.

7 | Q. All right, so for a jury or for myself, what

8 exactly do you do? You oversee projects or ---

9 | A. So I manage -- I assist the DCE in managing the
10 resident construction engineers in any quéstion
11 they may have in regards to a construction
12 project. I take care of the preconstruction
13 activities leading up to the construction office.
14 I coordinate with our headquarters office in
15 Columbia in regards to pre construction tasks
16 that lead up to these construction projects. We
17 try to minimize risk for our agency.

18 | 0. What were you doing March 22nd, 201972

15 I was -- I took a look back, and I was actually
20 off work that day. I was on annual leave. But
21 as far as work goes, I was a resident

22 construction engineer for Pickens County.

23 Q. And what were your responsibilities there?

24 | A I oversaw a construction office of 13 at the

25 time. And we managed construction projects for

Garber Reporting
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1 Pickens County. We administered them.
2 | Q. And when you say construction projects, what does
3 . that include?
4 | A. So that entails resurfacing or repaving projects,
5 bridge construction projects, bridge maintenance
6 projects, intersection improvements, pavement
7 marking projects, safety projects.
8 Q. How often did you go to the Route 8 location?
9 A. I can't recall how often I went out there.
10 | 0. Would that be something you would do every oncé
11 in a while or you would allow your person that's
12 doing it -- overseeing that construction, that
13 person would be responsible. Is that right?
14 | A Could you rephrase that question?
15 | Q. Yes. Basically what I'm asking is did you have a
16 tendency to check on jobs that were going on
17 throughout Pickens County? So you'd have the
18 opportunity to see the Route 8 work. Or did you
19 just simply allow the person that was running
20 that or overseeing that job address it?
21 | A So yes to the first question. And yes to the
22 second question as well.
‘23 | Q. Do you remember doing anything regarding the
24 Route 8 job?
25 | A Would you repeat that again? I'm sorry.

Garber Reporting
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1 Q. Do you recall doing anything with the Route 8

2 job, specifically 81307 I believe that's what

3 it's called.

4 A. Yes, sir. I was the active resident construction

5 engineer while that project was going on.

6 Q. That's right. Sorry about that.

7 (PLAINTIFF'S EXHIBIT NUMBER 8, MARKED, ATTACHED)

8 EXAMINATION RESUMED BY MR. SMITH:

9 Q. All right, I'm showing you what's been marked as
10 plaintiff's exhibit number 8. Could you tell me
11 what we're looking at here.

12 A Yes, sir. 8o this request was submitted by King
13 Asphalt to me. We have what's called a SIT team.
14 And it's a partnership between the SCDOT and our
15 local law enforcement. And sometimes depending
16 on which road we're working on. The volume of
17 traffic, speed, safety concerns, the contractor
18 will request that the SIT team help assist on a
19 road. They'll typically park within a
20 construction work zone and just kind of be there
21 for the safety of the contractors, the
22 department, and the citizens.
23 Q. And so the bottom line is what? So you have them
24 come out, is that your intent? King Asphalt?
25 A So King Asphalt reguested it through me and then
Garber Reporting
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1 I requested it up to our district construction

2 engineer at the time, Pat McKenzie. And he

3 delegated that task to his assistant D.C., Ben

4 Olson.

5 Q. So there was speeding going on in the ---

6 A. Yes, sir. According to this document.

7 {PLAINTIFF'S EXHIBIT NUMBER 9, MARKED, ATTACHED)

8 EXAMINATION RESUMED BY BY MR. SMITH:

9 Q. I'm showing you plaintiff's exhigit 9. What

10 would this be?
11 A So this is a daily work report. Our inspectors
12 use this form to fill out construction pay items
13 that need to be paid to the contractor. And it
14 details locations, stations and elevations and

15 units for these pay items so that we can make

16 sure we're tracking those items accurately when
17 we pay the contractors. It also includes general
18 construction remarks as to any activity that

19 happened that day on the project. It also

20 includes the contractor's information, who all

21 was on the work -- on the job site and equipment
22 being used that particular day. It also includes
23 weather and the file number and inspector

24 information.

25 Q So where was this work being done?

Garber Reporting
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1 | A. According to this document, the work is taking
2 place on Highway 8 at station 83 plus 10 to 88
3 plus 00 in the right outside lane. 2And also from
4 95 plus 00 to 92 plus 00 in the left outside
5 lane. '
6 | Q. And the work was being done in 20187
7 Yes, sir.
8 So the SCDOT told the contractor to correct these
9 items. Who are these players in the traffic
10 control notes?
11 A Yes, sir. 8So according to this document, Colt
12 Greene was the inspector on this date, and he was
13 representing the SCDOT. 2And he informed King
14 Asphalt to correct these items.
15 Q. Now Colt Greene, what was his position compared
16 to yours?
17 | A So he was the project manager'responsible for the
18 project at this point in tiﬁe.
19 Q. So was his position under yours?
20 Yes, sir.
21 Q. And would this have been something that you would
22 have been made aware of?
23 A It could have been. I can't recall at this time.
24 Q What is this channeling devices were mnot
25 installed adequately, if installed at all?

Garber Reporting
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1 | A. Would you repeat that question.
2 Q. Channeling devices were not installed adequately,
3 if installed at all. What does that mean?
4 | A, I would interpret this to mean that if they
5 installed the channeling devices on the project,
6 they could either have them flipped the wrong way
7 or not spaced properly.
8 | Q. So how long did Mr. Greene -- was he the
9 inspector throughout the process?
10 | A T can't recall if he was a project'manager on
11 this one throughout the entire duration. Because
12 he left and obtained a different position. I
13 can't remember if that was while this project was
14 ongoing or a little bit afterwards.
15 Q. All right, and how would I find that out?
16 I can get you that information.
17 Q. All right, that would be outstanding. Speed
18 reduction signs were not executed properly. And
19 it says regular signs not covered. Is that self
20 explanatory?
21 | A Would you like for me to explain it?
22 Q. Please, yes. )
23 On our construction projects when we set up lane
24 closures, we have to install new speed signs
25 within those -- within the construction zone to
Garber Reporting
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1 typically reduce the speed. And those speed
2 limits will be in conflict with the permanent
3 speed limit signs. So typically the permanent
4 gpeed limit signs will need to be covered up so
5 that it's not conflicting with the construction
6 speed limit signs.
7| Q. So do you know what the speed limit was or what
8 it was reduced to? What it was supposed to be
9 reduced ---
10 | A I can't recall on this particular road.
11 Q. All right. No crash truck. Would you explain
12 that, please.
13 | A So I would interpret this that two crash trucks
14 was needed on this particular setup. And that
15 one crash truck arrived at 1:45 p.m. I don't --
16 according to this document. I don't know when
17 the lane closure was set up.
18 Q. The crash trucks. They have something to absorb
19 on the back of them or something to that effect?
20 A Yes, sir.
21 | Q. Lanes chosen for lane closure. What's the
22 situation there?
23 | A So I would interpret this as a lack of
24 communication between the SCDOT and the
25 contractor in regards to which lane they were

Garber Reporting
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1. going to work in.
2 Q. And the last one?
3 | A. So I would interpret that statement that King
4 Asphalt was in the process of milling out the
5 road prior to the traffic control being properly
6 installed.
7 Q. How deep was the asphalt?
8 | A This project had eight inch full depth patching.
9 | Q. Eight inch what?
10 | A Full depth patching.
11 Q. Is there a measurement done on the difference
12 between the two lanes after a day of work?
13 A. Yes, sir.
14 Q. Who is responsible for the measurement?
15 | A. The contractor is responsible.
16 | Q. The contractor is King Asphalt?
17 A. Yes, sir.
18 | Q. Were you made aware of the wreck that occurred on
19 March 22nd, 20197
20 | A The first I heard of it was July of 2021.
21 | Q. And what did you understand?
22 Our legal inspector, Mr. Alexander, contacted me
23 via e-mail and informed me that there had been an
24 accident on that particular date.
25 Q. So you learned that in 20217
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Yes, sir.

What is the relationship between you and your
contractee? What does that require with regard
to notice of anything such as a wreck or an
accident?

I'm not sure of the answer to that question.

Do the construction people have -- since-they're
a part of SEDOT, ig that right? They are
contracted with £hem?

Yes, sir.

Do they have a duty to tell them of issues such
as that?

I'm not sure of the answer to that question.
Yes, sir. The work zone traffic control review
weekly inspection report. Who £ills that out?
Typically the inspector £ills that form out and
turns it in to the project manager to review it.
Do you receive that? Do you at any time review
it?

Yes, sir. So once the project manager reviews it
and any discrepancy has been taken care of from
that review. It is turned in to the assistant
resident to review and also the resident
construction engineer to review. And then it's

turned in to our office admin to file it.

09/12/2026
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1 Q. Did you bring any documentation with you today?
2 A. No, sir.

3 Q. There's usually four pages with these work zone
4 reports, right? Or is that based on the job?

5 I'll show you what ---

6 A. If you don't mind if you could show me ---

7 Q. Yes, sir. King Asphalt has provided me with

8 three pages. So we!ve got three pages here.

9 Would there normally be four?

10 A. Yes, sir.

11 BY MS. GRIFFIN:

12 Just to correct the record. I mean, we
13 provided what SCDOT provided to us, I believe.
14 BY MR. SMITH:
15 So there's supposed to be four?
16 BY MS. GRIFFIN:
17 And I think in the SCDOT production, they have
18 the same documents.
19 BY MR. SMITH:
20 Are they missing that, too?
21 BY MS. GRIFFIN:
22 I don't know. I didn't check that actually.
23 But we have the same documents.
24 BY THE WITNESS:

25 To clarify on our SCDOT forms. It may have

09/12/2026
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1 one of four at the top. Sometimes that fourth page

2 is an instruction sheet. But I would have to see

3 the actual traffic control -- our reports just to

4 confirm with you on that.

5 EXAMINATION RESUMED BY MR. SMITH:

6 Q. There's no signature page. Would. there be a

7 signature page?

8 A, Yes, sir.

9 Q. And that would be done by Mr. Greene or that
10 would be done by yourself?
11 A 80 that page is signed by the contractor and the
12 resident construction engineer. |
13 Q. So that'd be you?
14 A. Yes, sir. Or a designee.

15 Q. So that could be Mr. Greene?

16 A. Yes, sir.

17 Q. And one of these is done each week?

18 A. Yes, sir.

19 Q. Did I already ask you who is responsible for
20 measuring the difference between the lanes?
21 A Yes, sir. You've already asked me that.
22 . And what if the lane is three inches thick? The
23 difference in the depth of the asphalt.
24 A So typically it's not to exceed twe inches.
25 Q. And if it does?

Garber Reporting
info@gq‘l;bcrreporting.com

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1350 of 1535



JOE DANIEL LAWS, III
Page 20

Ww W -1 & NN e W

[N S S ST VN S o e o T R R R R
(1 I U N =T - T R B W L R S A . -

Then it's up to the contractor to fix that.

The particular job that you were doing in March
of 'l9 was part of a two mile stretch of road.
Did they start work in December?

They were working in December. But I can't
recall if they were working prior to December.
Two miles would take three months?

It could.

When you have a work zone, is the speed limit
reduced every time?

No.

When is an example of when it wouldn't be? What
is an example?

So on some of our projects, we don't have to
install a lane closure. It can be a mobile
operation. And on those particular operations,
they don't require us to put in a speed limit
reduction sign.

This was not a mobile ---

No, sir. .

Do you know what the speed limit is down that
road?

I don't recall.

Wherever we sée we posted 35 miles an hour,

that's the speed limit in that work zone?

09/12/2026
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1 A, Could you repeat that question, please.

2 If the work zone has 35 for a speed limit, that's
3 the speed limit in the work zone regardless of

4 the actual speed?

5 A Yes, sir.

6 Q. So you've been a construction engineer then and

7 you know the asphalt process?

8 A, Yes, sir.

9 Q. Could you tell me from the beginning when you get
10 to the site, what steps are involved in the

11 asphalt? Putting the asphalt in, cleaning out,
12 milling, whatever is necessary.

13 A For this particular project?

14 | 0. Well, I guess so. But at the same time, isn't it
15 a normal project? '

16 | BY MS. GRIFFIN:

17 Object to the form.

18 EXAMINATION RESUMED BY MR. SMITH:

19 Q. So it -~~~
20 All projects have different approaches to them.
21 So there's not really -- not really a typical

22 operation.

23 Q Well, if you could, do this one then.

24 Okay. You want me to sketch it?

25 Q. No, I want you to tell me what you do first.
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First you clean and then you mill or take me to
the point where you do the rolling and that sort
of thing. Arxe you with me?

Yes, sir. Question for you. Do you want the
process prior to paving the asphalt?

From the beginning of the paving. Not the
beginning of the paving, but the beginning of the
project where you clean the road first and then
you mill. Is that right?

Yes, sir. So at the beginning of this project
our contractor installed permanent construction
signs to establish the work zone.

Right.

You want me to write it down?

Yes, sir. And it doesn't have to be lengthy.
Just like a couple words or whatever describes
the process. Like milling would be
understandable.

So the first step is to install the permanent
construction signs. And the next step on this
particular project is to identify locations for
full depth patching. And then the next step
would be to perform the eight inch full depth
patching operation, which entails bringing a

milling machine on the job sité. Milling down

09/12/2026

Garber Reporting
info@g%}']berreporting.com

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1353 of 1535



JOE DANIEL LAWS, III
Page 23

-1 G s W N R

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

>0 p oo

I o B .

eight inches and filling the void back up with
asphalt in accordance to our specifications.
All right, so you call that patching?

Yes, sir.

All right.

Once that has been done on this particular
project, the contractor was to mill two inches
off of the existing roadway. And then they would
sweep and clean that surface for any kind of
loose material. Then once all the milling is
done, they can begin the two inch resurfacing
asphalt. And they would proceed in accordance
with our specifications until it was completed.
What are your specifications?

Specifically, our 2007 SCDOT standards and
gpecifications manual. Also our special
provisions in the contract. Special provisions
supersede our 2007 SCDOT standards and
specifications.

Are you aware of any special provisions?

Yes, sir.

What were they?

I don't remembexr at this point in time. I'd have

to review the contract.

BY MR. SMITH:

09/12/2026
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I beg your indulgence.
(OFF THE RECORD)
(PLAINTIFF'S EXHIBIT NUMBER 10, MARKED, ATTACHED)
EXAMINATION RESUMED BY MR. SMITH:
Q. Exhibit 10 is 9968 and 9969. Is that the
entirety of the special provisions?
A. It's not the -- this isn't all of the special
provisions. No, sir.
Q. Can you name some of the special provisions.
(OFF THE RECORD DISCUSSION)
BY MR. SMITH:
There seems to be pages missing.
EXAMINATION RESUMED BY MR. SMITH:
Q. So what provisions do you have?
A. According to this document, section 108,
subletting of contracts, specialty iEems.
Section 108, partnering. Which entails covenant
of good faith and fair dealing. Section A --
section B, partnering. Section 108, temporary
suspension of the resurfacing work. Section 108,
prosecution of the resurfacing work. Section
108, paving operations. Section 108, contract
time and determination and extension of contract
time. Section 108, critical path method in

construction schedules. And section 108, failure
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1 to complete the work on time.

2 | Q. I believe you were involved with some email

3 exchanges relating to the name of the contract or
4 what contract it was. Is the contract the one

5 ending in 8130?

6 | A. Yes, sir.

7 Q. So where do a 9130 and a 4130 come from?

8 So on this particular project, the file number is
9 3948130. And any other file numbers will be
10 incorrect. However, these projects do have sub
11 project numbers for different roads that may be
12 on this particular project.
i3 | Q. Yes, sir. The removal of the cones. Are there
14 any rules associated with that?
15 | A Yes, sir.
16 | © Where are they?

17 It falls under our traffic control
18 specifications, under -- in our 2007 SCDOT

19 standards and specification manual. And the
20 traffic control plan prepared by the contractor.
21 Q. All right.
22 And our SCDOT standard drawings that are relevant
23 to that traffic control plan.
24 Q. The work zone is defined by the entering work

25 zone and the end work zone signs. Is that right?
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A, Yes, sir.
Q. Those are permanent signs?
A, On some projects they are. And some projects

they're not.

All right, so in this particular project it was
two miles to be done. So the begin work zone and
the end work zone, would those signs ever move?

A. No, sir. ©Not unless they were hit or struck by a

(Ce R < TS D - (TNL* LI SN /X B B
©
»

car. And in that case they would have to be

10 replaced.

11 Q. So in between there is a work zone the entire
12 time this project is being worked on?

13 | A Yes, sir.

14 Q. Did I ask you whether you were allowed to pass in
15 a work zone?

16 | A. No, sir.

17 Q. Can you?

18 | A. Are you referring to ---

13 Q. Passing on the right.

20 | A. Are you referring to people traveling through
21 this work zone?

22 Q. Yes, sir.

23 I'm not sure.

24 Q Have you ever -- in your career have you ever
25 dealt with an excess of asphalt being the
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1 differential between two lanes that was éreater
2 than two inches?

3 | A No, sir. ©Not that I can recall.

4 | Q. When this particular work was being done, there
5 would be a -- and they were going to one lane.

6 . How would you direct the traffic to go to one

7 | lane?

8 | A. So the contractor will be required to install a
9 lane closure to taper down from two lanes to one
10 lane.
11 Q. And how do you know it's ended?
12 | A So typically there's a taper at the end of a work
13 zone for the vehicles to taper back over to the
14 other lane.
15 Q With regard to the -- how do you illustrate the
16 taper?
17 | A It typically will shift from the lane they were
18 restricted from, over to the lane that is now
19 open free from a work zone.
20 | @ Okay, so ---
21 At the end of a taper.
22 Q. In this situation the outside lane was the one
23 | being worked on, is that fight?
24 | A Yes, sir.
25 Q. So the taper would be in the outside lane at the
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1
2
3 | a.
4 | 0.
5
6
7 | a.
8 | o.
o | a.
10 | q.
11
12 | a
13
14
15 | ¢
16
17
18 | a
19
20
21
22 | g.
23
24 | a
25 | q.

beginning of the work and would angle you toward
the inside lane?

Yes, sir.

And then the taper at the back end would do the
exact opposite? It would taper from the inside
to the outside lane?

Yes, sir.

And those tapers are created with cones?

Yes, sir. Cones and barricades.

If they're done with cones, are they taken down
every day?

So that depends on the duration of the project
for that day. Some projects could go on for more
than one day.

Since only the outside lane had been done and not
the ingide, would that mean that it would be
carrying on for more than one day?

It depends on the situation. If the contractor
was required to leave the work zone up due to an
emergency or a shortage of materials or something
to that effect. It would be a rare situatiom.
And so you remove the taper and the rest of the
cones at the same time, is that right?

Would you repeat the question.

Yes, sir. How do you remove the cones that

09/12/2026
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create the barrier/taper?

Yes, sir. So those would be removed at the end
of the construction operation after everything
has been safened (sic) up. And typically they
would remove it from the back taper towards the
front.

Against the traffic?

Yes, sir.

Is there any way of alerting the people on the
front that it*s taking place?

Would you repeat that question.

Yes, sir. The front of the one lane of traffic.
Is there any way that you can tell them that the
lane is open?

So once that taper has been removed, then that
lane becomes open.

All right, so itfa a common sense situation?

I'm not sure.

If there's no longer a taper and no longer a
barrier, that means you can use the rcad?

Yes, sir.

The individuals that have already passed the sign
that says move to the left or lane ends or ~--
what is the sign that would tell you that? To go
to the left?

09/12/2026
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1 A. So it's a sign that details a taper is coming up
2 ahead.

3 Q. And of course you can't see those signs when you
4 have passed them already. Right?

5 A That's correct.

) Q. When do you take the veer to the left signs down?
7 *So those signs are removed once the lane has been
8 opened back up and the taper removed.

9 Q. And once all the cones have been removed?

10 Yes, sir.
11 . Wouldn't it be safer to drive with the traffic so
12 that people could see that the lane is going to
13 be open?
14 A I'm not sure.
15 Q. Was the resurfacing work suspended in this

16 manner?

17 BY MS. GRIFFIN:

18 Object to the form. You can answer it.

19 You're allowed to answer it.
20 | BY THE WITNESS:
21 A. I can't recall.
22 BY MR. SMITE:

23 Let's mark this.

24 (PLAINTIFF'S EXHIBIT NUMBER 11, MARKED, ATTACHED)

25 BY MR. SMITH:
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I don't have any further questions.
BY MS., HERBKERSMAN:

I don't have any questions.
BY MS. GRIFFIN:

No questions.

(DEPOSITION CONCLUDED)
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CERTIFICATE

Be it known that I, Marcie Smith, do hereby
certify that Joe Daniel Laws, III, appeared before me and
I took the foregoing deposition at the time and place
aforesaid by means of stenomask with backup; that I was
then and there a notary public in and for the State of
South Carolina and that by wvirtue therxeof, I was duly
authorized to administer an oath; and that the witness
was by me first duly sworn to testify to the truth, the
whole truth, and nothing but the truth.

I further certify that the foregoing transcript
represents a true, accurate, and complete transcript of
sailid deposition. This transcript may contain quoted
material; said material is transcribed as read or quoted
by the speaker.

I further certify that the witness was given an
opportunity to read and correct said deposition and to
subscribe the same. Should the signature of the witness
not be affixed to the deposition, the witness shall not
have availed himself/herself of the opportunity to sign
or the signature has been waived.

I further certify that I am neither employed by
nor related to any of the parties in this matter nor
their counsel; nor do I have any interest, financial or
otherwise, in the outcome of this action.

Witness my hand and seal this 8th day of June,
MARCIE L. SMITH, REPORTER

NOTARY PUBLIC FOR S.C.
COMMISSION EXPIRES: 11-26-2026

2022.
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) IN THE COURT OF COMMON PLEAS

)
)

Nt e et e Mot Nt i st e Mt et

CASE NO.: 2021-CP-35-00329

DEPOSITION OF

JOSHUA FRAZIER MAKISON
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Tuesday, May 24th, 2022

2:59 p.m.

- 3:23 p.m.

The deposition of Joshua Frazier Makison was

taken before Marcie Smith, a notary public in and for the

State of South Carclina, commencing on Tuesday, May 24th,

2022, in Clemson, South Carolina, pursuant to Notice of

Deposition and/or agreement of counsel.
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STIPULATIONS

It is stipulated by and between counsel
fof the respective parties that all objections
are reserved until the time of trial, except as
to the form of the questions.

This deposition is being taken pursuant to
the South Carolina Rules of Civil Procedure.

The reading and signing of this deposition
is waived by the deponent and counsel for the

respective parties.

| Whereupon,

JOSHUA FRAZIER MAKISON, being duly sworn and

cautioned to speak the truth, the whole truth,

and nothing but the truth, testified as follows:
EXAMINATION

| BY MR. SMITH:

Q. Mr. Makison, my name is Don Smith. T represent
the Smiths in an action they've brought against

; King Asphalt and Mr. Economou. And we've asked
you here today to discuss your knowledge of the
contract relating to this project and anything
else you might be able to offer to me regarding
implementation of the asphalt or reworking of

asphalt or anything like that. I ask bad

09/12/2026
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1 questions. So if I ask one of those that you
2 don't understand what the question is asking,
3 then I ask you to have me rephrase it so you
4 understand it. If I speak too fast or mumble,
5 please ask me to restate it. I'm happy to do
6 that. If you need a break to talk to your son,
7 we can do that as well. This is not going to be
8 very long. I would just ask that you make your
9 answers audible, as opposed to gestures or non-
10 verbal answers for the court reporter. So that
11 she understands what you're saying or mean.
12 Rather than guessing at that.
13 | A. Okay.
14 0. Could you state your name for the record, please.
15 | A. Joshua Frazier Makison.
16 Q. Can you tell me your date of birth.
17 | A. April 27Fh, 1980.
18 Q. Your educational background? Can you tell me
19 about that.
20 | A Yes, I am a graduate of Clemson University. I
21 graduated in 2002, with a bachelor's.
22 | Q. In science?
23 | A Yes, bachelor's of science. And I am a
24 registered professional enginee;.
25 | Q. Have you done any postgraduate work?

Garber Reporting
hﬂm@ggpmﬁmmﬁngcmm

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1369 of 1535




JOSHUA FRAZIER MAKISON

- Page 6
1 | A. Postgraduate work?
2 | Q. Meaning master's or anything like that?
3 A. No, sir.
4 Q. Do you have any certificates or licenses based on
5 your work experience or any other classes you've
6 taken?
7 | A. No, sir. Outside of the P.E. Professional
8 | engineer license.
9 Q. Where did you work when you got done with
10 college?
11 A I came -- I surveyed for one year for Midway
12 Surveying. And then T began work at the SCDOT in
13 2004.
14 Q. When you were hired what position did you have?
15 | A. At the time it was called a civil engineer one.
16 Q. How long did you maintain that position?
17 | A. That position, approximately one year -- I mean,
18 I'm sorry, four years. BAnd then I moved to civil
19 engineer two, which was project manager.
20 Q. Where was that located?
21 | A. These have all been in Greenville.
22 | Q. All right.
23 | A. And then I became assistant resident construction
24 engineer in Greenville. And then I was resident
25 construction engineer in Oconee.
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1 Q. About what time period was that?
2 That was up until, I'm going to say, 2017. I
3 don't remember the exact dates. And then I came
4 back to Greenville as a special projects
5 residence construction engineer. 2And I was in
6 that position until about the end of 2019. And
7 then I became assistant district construction
8 engineer. And I served there until April of this
9 year. And now I'm the district construction
10 | engineer in Greenville.
11 Q. What happened to the last one?
12 He moved to Columbia to work in the director of
13 eonstruction office.
14 Q. People come to work for the DOT and they don't
15 leave?
16 | A Not often. I mean if they leave, it's usually in
17 the first year or two.
18 Q. Yes, sir. So Mr. Laws has basically traveled the
19 same route you have, is that right?
20 | A Similar, yeah. I don't remember when he came in.
21 I wasn't in the office when he came in. But
22 yeah, he's had a similar career path.
23 | Q. A special project person?
24 A Mm-hmm.
25 | Q. What is that?
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1 | A. We have some projects that are really big, and
2 they employ a lot of consultant inspectors and
3 consultant project managers. And they consider
4 those the special projects. BAnd T was over the
5 one. The S.C. 153 extension.
6 | Q. So that was where it ended at 123 and you took it
7 beyond that?
8 | A. Mm-hmm. To Saluda Dam Road.
S Q. So that's your claim to fame?
10 | A That was one of the biggest ones we did in the
11 district. And that was kind of my last hurrah as
12 a resident construction engineer was that one.
13 Q. So now you're the district construction engineer?
14 A. Yes, sir.
15 | Q. In Greenville?
16 | A. Yes, sir.
17 Q. And what are your responsibilities? ‘
18 | A. I oversee all of the resident construction
19 engineers in Spartanburg, Greenville, Oconee and
20 Pickens. And the construction projects and
21 everything included in that.
22 | Q. So you probably don't have much work to do then?
23 Nothing. No, I'm just kidding.
24 Q. Which of those four counties do you see as having
25 the most growth?
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1 | A. Greenville has got the most growth as a county.
2.. Spartanburg right now has the largest projects as
3 far as the scope and scale of them.

4 Q. Your involvement with the 8130 contract. How

5 . would you characterize that?

&6 | A. I had no involvement. At the'time this one was

7 done I was still the RCE{ I believe it was, over
8 - the special projects in that period. So I didn't
9 have any knowledge of it.
10 Q All right, but you were asked to help out with
11 this due to some number issues or typographical
12 errors? '
13 | A I helped with the FOIA request that came through
14 for some documents, and I helped make sure those
15 documents were gathered and provided.
16 Q The only contract rélating to the Route 8 project
17 was the 3948130 contract?
18 Al ' Yes.
19 Q. Would that be right?
20 A. Yes, that's correct.
21 | Q. Because there was a 3949130, and then there was a
22 3984130. And those were merely typographical
23 errors, is that right?
24 | A I cannot remember the exact number, but I do know
25 that there was a misunderstanding in how our
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contracts are set up. So there's a contract ID,
which would be the 39 number. And then under
that would be -- in this case, I think there were
two project IDs and those would be associated
with certain roads.

At this point, are you aware of the process of
asphalting, whether it be resurfacing or creating
a surface?

Yes.

Can you do me a favor -- and we!ll talk from a
resurfacing perspective because that's what this
was.

Qkay.

If you could take me from the beginning when you
come to the Bitg and you have to wash the road,
and then you mill, right?

Yes, some projects we mill.

All right, well, let‘'s say we're going to mill on
this one.

Qkay.

So if you could take me from the cléanéing the
road to milling, all the way to the rolling three
times. Can you do that? |
Yes. You want me to write it down?

Please. Just like step one ---

09/12/2026
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Okay. r

It doesn't have to be crazy. Just brief, like
two words that say like milling. 7You only have
to use milling. You don't have to do anything
more than milling.

Okaf. So if thisg is a milling project, a mill
and £ill project, where we're removing the
existing asphalt and placing new asphalt. So
when we first arrive to the job, of course
traffic control is set up for any activities.
Lane closure or whatever it may be by our
standard drawings. And then so if the operations
began, if it's & milling operation, they would
set it at whatever depth we'wre milling. Usually
two inches. And then they would mill the lane.
aAnd this is, you know -- again, this is very
project dependent. Some projects, depending on
the way the contract is set up, the contractor
may mill both lanes and then come back and pave
it the next day. Sometimes they mill and fill in
a certain operation. Interstate, for example.
So I can't really get into as far as -- I mean,
the general idea is, you know, you would have to
mill the surface and then you would pave. And

roll the surface. And then each day, pavement

09/12/2026
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1 markings at the end of each day. But this number
2 two and three would just be -- you know, it can
3 vary contract to contract as far as thé actual
4 procedure and how they want to do it. So long
5 as, you know, they follow the contract. So I
6 | can't really speak on the actual staging of that.
7 But it's traffic control, milling, paving, and
8 pavement marking would be the typical day's work.
9 Q. Where would tacking be?
10 Or traffic control is what I meant. Tacking
11 would be after the milling, if they were going to
12 pave that day. They would -- they would tack
13 that surface.
14 Q. Was it your understanding everything would be
15 done for that piece that they were working on,
16 would that be done the day they started?
17 | A Not necessarily. 8o long as they do not -- that
18 they follow the procedures as far as our
19 maintaining, you know, safe shoulders and ensure
20 that there's not over two inch drop offs of the
21 surface on the edge of the shoulder. They may
22 choose -- again, they may choose to pave ~-- 1
23 mean mill the entire roadway and then come back
24 and do the paving at a later date. And they
. 25 would be charged with maintaining the road during
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that time. If any potholes or anything of that
nature developed.

Q. Have you ever seen a situation where the
differential was greater than two inches?

On the center of the road in between lanes?

Q. Between lanes.

It ig -- it is outside of our specification to

have a differential greater than two inches on --

W B A o U N W N R
>

if you've got asphalt, the differential can be up

10 to two inches. For a milled surface, it's one
11 inch.

12 Q. Have you ever seen that where it's been greater
13 than two inches?

14 | A I have not seen it. I've seen it -- it is

15 allowed to be that way on a temporary basis,

16 meaning while the traffic control is setup., But
17 by the time the traffiec control is removed, the
18 differential should be within our ?pecification.
19 Q. So how many times is it rolled?

20 | A. The asphalt?

21 Q. Yes:

22 | A. We have roller patterns that are established

23 based on compaction shots to determine how many
24 times it's rolled. Typically it's on average
25 three passes per roller for eaqh stretch that's
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1 paved.

2 Q. And then there are three different kind of

3 rollers?

4 - a. Yes, sir.

5 . So that would be nine rolls?

6 Typically. Again, this -- I'm not familiar with
7 this one or what the roller pattern was

8 established for this particular road. But three
9 passes, sometimes it may be four, three, two, and
10 so on and so forth.

11 Q Yes, sgir.

12 But about nine is usually what we look at.

13 . If the rolling has not been completed, the

14 differential is going to be greater than two

15 inches, isen't it?

16 BY MS. GRIFFIN:

17 Object to the form.
18 | BY THE WITNESS:

19 A. The differential isn't really measured when
20 rolling has not been completed. 1It's a loose
21 product at that point. So it's really in no form
22 at all. 1It's just loose asphalt that once it's
23 rolled, and then that's where the differential

24 will be established.

25 EXAMINATION RESUMED BY MR. SMITH:
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1 Q. And your records illustrate or would show us that
2 the rolling had been done for that day?
3 A. If the traffic control has been removed, then the
4 work for the day is done at that point. Or we
5 would make sure typically, you know, that
6 everything is kosher before the traffic control
7 was pulled up.
8 Q. There's been testimony that the differential was
9 six inches, three or four inches. Is that
10 possible?
11 A Now it would depend on -- again, I'm not familiar
12 with this job. The only time I've seen a
13 differential of that nature would be if we're
14 full depth patching. And if we were patching
15 four inches or six inches, there would be a
16 temporary differential of that. But that would
17 be inside the lane closure and it would be an
18 active situation as being -- having asphalt
19 placed back in there to bring it even with the
20 surface before the traffic control is pulled up.
21 Q. The work zone consists of the area between the
22 begin work zone and end work zone. Is that
23 correct?
24 | A Are you talking about the work area or ---
25 Q. The work zone. Are those signs permanent?
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Usually we do have permanent construction signs.
Yes.

All right. And so those go.from the very
beginning, regardless of what stage you're at --
and if you're resurfacing the road, that's a
somewhat slow process. Is that right?

Yes.

Okay. And if you're doing 30 miles, it's going
to take a while. So the work zone begins before
that zero mile and 30 miles is where the end zone
will be. Is that right?

Yes. If we had mile markers or mile points in
the contract that designate the beginning and end
of the work zone, the work area from where the
milling and paving would start and where it would
stop.

All right, with regard to the reduction in speed.
When does that occur?

The reduction in speed -- if there is a reduction
in speed it would have to be -- it would be
posted and it would be posted prior to the work
zone, Prior to where the traffic control began
to set up the lane closure. |

So that would then be permanent as well for the

duration of the work?

09/12/2026
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1 A. Yes. We would be required -- for law enforcement
2 to be able to enforce the speed limit it would

3 " have to be posted as such. Otherwise the speed

4 limit is assumed to be the same as posted.

5 Q. Any difference between a cone grabber and a

6 flagman?

7 { BY MS. GRIFFIN:

8 Object to the form.

9 BY THE WITNESS:

10 A. I'm not sure what a cone grabber would be.
11 EXAMINATION RESUMED BY MR. SMITH:
12 Q. A cone setter?
13 A. Okay. I'm not sure how the positions are divided
14 up with a contractor or how -- who they have

15 doing what activities. But the flagman is

16 stationed at a stationary location and is

17 equipped with a radio and the flag and the sign.
18 And the one setting up the cones, sometimes they
19 work for other -- for sub-contractors. Scmetimes
20 the prime contractor does their own.
21 Q. AIl right.
22 But I couldn't say if any of the ones setting up
23 the devices actually acts as a flagman as well.
24 Q. The removal of the cones. Which way do you pick
25 them up?
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1 A. _They are picked up backwards in oxder to provide
2 the taper until the last -- the last moment. So
3 when you're approaching in the lane, you'll have
4 your cones at an angle, which is your taper that
5 directs you into the other lane. When you're
6 removing the cones, you remove them backwards.
7 People can start moving over earlier, but the
8 taper remains there to protect anything that
9 still may be in the closure, as well as the
10 workers removing the cones.
11 Q. Doesn't that create a drafting situation where
12 people will slide over the right side and get
13 around the people in the front?
14 BY MS. GRIFFIN:
15 Object to the form.
16 BY THE WITNESS:
17 A. I'm not sure I understand that.
18 EXAMINATION RESUMED BY MR. SMITH:
19 Q. Well, there's one lane of traffic and the cones
20 are removed behind the people in the front.
21 Doesn't that create a dangerous situation with
22 the people passing?
23 A. With the people passing, as long as the lane
24 closure is set up it would still be flagged. The
25 people removing the cone would typically utilize

09/12/2026
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1 the closed lane to move back and remove the cones
2 as they go.
3 | BY MR. SMITH:
4 I have no further questions.
5 BY MS. HERBKERSMAN:
6 No questions.
7 BY MS. GRIFFIN:
8 . I don't have any questions.
5 (PLAINTIFF'S EXHIBIT NUMBER 12 MARKED, ATTACHED)
10 (DEPOSITION CONCLUDED)
11 |
12
13
14 ,
15
16
17
18
19
20
21
22
23
24
25
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10
11
12
13
14
15
le
17
18
19
20
21
22
23
24
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1 Q. Okay., so when you had been driving_around, had
2 you been in Easley already and then gone to

3 Pickens and came back?

4 A, Yes, ma'am.

5 FQ.- -Do you_remeﬁber“seeing-any of the road

-6-|« - - construction earlier that day?
|- 7-[-A.- :Yes, ma'am.- On the way to Pickens and then on
[-8-]- - - the way back as well.]

9 Q. Okay, when you were heading to Pickens, do you
10 remember what time it would have been?

11 A. No, ma'am. I do not.

12 hg.-.:Do you remember any of the signﬁ-tﬁat_were up iﬂ

ﬁB- + + - the area where there was road work goiné on?

l4-]-A.- +0On tHe way there or on the way back or both?

h5-].9.. ‘Either way.|

L6-[-A.- -On the way back, so whenever I was driving on the
R7-1- - - side of the construction, I did remember seeind
ng-|- - - an orange sign saying construction zone or

L9- |- - - construction work ahead.]

20 Q. Earlier that day, before this accident happened,

21 did you actually see workers out ---
22 A, No, ma'am
23 Q. -=-- doing work?
24 A. No, ma'am.
25 Q. Do you recall what time you were heading back to
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info@gaégbeneporting.com

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1386 of 1535




OLIVIA PAIGE BRYAN

Page 9

1 kEasley?

2 | A. Maybe somewhere around four or five. Maybe.

3 |Q. Was it still light?

4 | A. Yes, ma'am.

5 0. And so you didn't have your headlights on?

e A. No, ma'am.

7 b.- -And when you were on Highway 8, going back toward
-8+ |- - - Basléy, can you describe what type of traffid
*9-|- - - there wasJ
Lo- [-A.¢+ -It was -- it was busier than usual.- Just because
l-{- - - there was only one lane.- So it was kind &f just
R2-(- - - 1ike a line of cars.]

.- <Okay, which lane were the cars in?

.+ +*And were you following the mdpédﬂ

Q

la-|-A.- -We were in the left lane.]
Q
A

6. +The moped was in front of me.|
h?-;-Q‘- -D{rectly in front of you?
8- -Directly in front of me.|

-Yesg, ma'am.|

A

hSE'-Q.- -Okay, so you were the first car behind the mopedﬂ
A
Q@

21 . And how long had you been following behind the

22 moped?

23 A. I don't remember. But it couldn't have been more
24 than five minutes.

25 Q. Do you know what speed the moped was going?
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1 |-0.: -And weFe there traffic cones out?
[-2-]-A.- -Yes; ma'am.]
-3 |-q.. -Okay, and where were the traffic cbnesﬂ
[F4-[-A.- -They were on the dotted lines between -- like thd

[F5-]- - - white lines between the two lanes.|

6-|-q.- *Qkay, §o were the traffic cones in the area wherd

+7+|+ « - thie accident happened?

[-8-[-A.- -We had like just finished passing through all of

[-9-T- - - them, so the right lane was opening back up.- Sd

Lo-|- - - T guess kind of.|

hl‘?!Q.~ Okay, explain that to me.

12 |[FA.- ‘T don't understand the question.- Like it wasn't]

p3-|- - - right at the coneg or in between the cones, if
B4-|- - - was like right after the cones were finished, 1if]
n5-|- - - that makes sense.|

hﬁ-:-Q.- -Qkay, 8o if there are conés in the middle of-thd

h7'.' + - two lanes.+ That's what you'zre sayingj

-Yes .|

-Yeg, ma'am.|

A

h9-_-Q.- -and then the coneé“endedﬂ
A
Q

.+ *That's what you're trying to say.- And then_hod

h2- - « + Ffar after the cones ended did this abcidénﬂ

b3~ . . e thPenﬂ
4. |-A.- -I'm not gonna say right after, but maybe like ten

P5-1- - - seconds after.
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Q. Can you translate that into like the cones ended
and there's a business there, or a road there,
and then where the accident happened? I'm trying
to get distance.

Do you want me to use like feet or ---

Q. Yeah, well, if you know feet. A lot of times

' people don't do too well on feet. But that's why

I was asking about like if there was a landmark

W 0 O~ o Ul e W N R
hi=

that you know, okay, the last cone I saw, I was

10 where on Highway 8. And then this accident

11 happened where,

12 | A I'm trying to remember. I'm sorry.

13 . That's okay.

14 Because what I remember is I remember passing the
15 Pickens YMCA, because that's where all the cones
16 was on the left lane. I don't remember -- I know
17 -- I don't remember what places were there.

18 Q. Do you have any recollection as to where you last
19 | saw a cone, other than it was ten seconds

20 earlier?

o le: o o GRERE i)

S EEMEH. WhereRtheJconesgwere?
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A, I do not.

Q. Do remember what speed you were traveling?
Between 35 and 45. I didn't want to be too close
to the moped, because it's too much anxiety.

Were there two people on the moped?

Yes.

Q. Did you see what they were doing when they were

traveling?

w W N Y ! b W N
0
»

A. They were -- it just looked like they were

10 driving normally.

11 Q. Was it a man driving or a woman driving?

12 I think it was a man, but I'm not 100% sure on
13 that.

14 | Q. Did you see if they were holding onto anything
15 when they were on the moped?

16 | A As in holding onto each other or ---

17 Q. Each other, or the moped itself, or have anything
18 in their arms?

19 | A I think that the person on the back was holding
20 onto the driver.

21 | Q. Do you remember if anybody had on helmets?

22 A.

I do not remember. I'm sorry.

N
[F1)
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1] - A.- -Yes|

L2« |- Q.- -Okayf!so1theréqéré;c6nééZaﬁd&thénjﬁﬁéfé{wére*dard

~in the lane tﬁatHWEula_bé-thé:center.lanegfand

.

[T
*
»
.

<4- |- - + + <then the curb .lane we'll’call it: ‘Were therd

-2 -Cars-traveliggfin”bbthflanesﬂ

[6-]- - A.+ -Oh, no.- I'm sorry.: I thought.you meant like ir

t7-{+ « + -« -the left lane.|

g |- - Q. *No.- So if we're saying we're going towar&é

«9+ |+ <« « « «Easley, we'll call it the cuxb lane.- And thed

ho- « « « o «the other one, the left 1559, ﬁeading toward

L= |- = = -.;Easley.--WEre there any cars in the lane wherd

h2~ + = =+ = ~the curb‘wasﬂ

-Oh, no, ma'am.- I'm SOrry.|

A
4.« « Q.+ ‘Do you know when cars ended ﬁp in that lane?
A

-When the cones ended.|

16 Lg.i *Qkay, when the cones ended.- 'So like ten secondd

7. |- - - - :earlier?

ng-[- - A.- -Yes|

19 Q. And then when the cones ended, and then cars were
20 traveling in the right lane, do remember how many
21 cars would have passed you in the right lane?

22 BY MR, SMITH:

23 | Object to the form.

24 | EXAMINATION RESUMED BY MS. GRIFFIN:

25 Q. If any? And he can object to the form, but
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Tt L a o A oy v T 7 sV PSRN § - Ty T T i o e
1 Lyou&réﬁto?answer&xtganx&ayJ

[2-]+A. - Okayi - Welly:that \istkind:. of  1ike"when ‘the

[3- 155 < "accident  had happened::,So.nobody-had passed me,|

[4- |-~ T because the moped:was.in front of We.: And thed

[5-[- - - the car.-- I think it was’'a blue-car was behing

R E Y

7 |li@:+: - Albluescar ‘Wasidirectly beliind you?

-8+« |<A.- -Yes, ma'am.]

g | Q. And what type of car was it?
10 | A. I don't remember. I just kind of remember that
11 it was blue.
12 Q. Do you remember like if it was a sedan or a
13 pickup truck? Do you remember that?
14 A. It was just a small four door blue car. I don't
15 know what kind of car, though.
16 | Q. So the small four door blue car is behind you?

17 A. Yes, ma'am.

18 |[-Q.: .-2And thén what dohyourremembérhappening?

po- [-A: - :Tvremember the:ibluéicar+had:-went to.get intc the

B0 |- - - right¥lane, because the cones, hadrended. And

21 then the moped had went to get into the right

22 lane. And I assume that they were doing that

23 because they were going slower. And they were

24 just trying to get out of the way. &and so I

25 guess the moped did not see the blue car. So
Garber Reporting
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8 pretty slow, because I think it's 45 through

9 there. And we were going like 30, 35.

10 Q. Okay, so you're saying once that lane opened up,

11 then the blue car moves to the right lane because
12 it was clear to accelerate?
13 A, Yes, ma'am.

14 Q. During the time you were traveling on Highway 8

15 that day, and before this accident happened, did
16 you ever see a truck removing traffic cones from
17 the road?
18 | A. No, ma'am.

19 Q. When you said somebody called you in 2020, was it
20 a trooper or was it a man named Mr. Presley?

21 | A. It was not a man named Mr., Presley. It might

22 have been -- it had to have been a trooper. I
23 think his name was, like, Sergeant -- can I look
24 at my phone? I think I still have the voice
25 mail.
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February 4th, 2020, at 1:30 was when I got the
voice mail.

Had you talked to anyone elze about the accident,
other than your mother and calling 911 before you
heard from Sexrgeant Brown?

No.

Did you take any photographs?

I did not.

I know you said you saw it happen and just so I
understand. You were right next to the moped, or
had you already passed it when the accident
happened?

I was in the process of accelerating to pass it,
but it still happened like directly in front of
my car. Because it had like -- I never know how

to explain this. Because when I was trying to

explain it to my mom, she didn't understand. Ed

Correct.

They were about to merge over to go over that,
and I didn't want to speed up in case they're
like, never mind, you know. Always expect the

unexpected. So I stayed back just a little bit.

09/12/2026
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And then whenever I got faster, that's when it

happened like right in front of my car.

LQLﬁ??boﬁYﬁﬁﬁﬁhéwﬁﬂﬁ%dfaiﬂfhtbvEhéilaﬁerthé~ﬁ0Ped:wéd

r4 ‘ "f?"’-before:“:l.t was“‘hlt",. That {8~ wag the: ‘entire: moped
+5i |-« <t inithe lané *oriiparttof -thel moped or ---

[[6: |- -"A. . “So"when-the-moped¥got-hit;t: had*like just --
-7 -f-”iﬁﬂ$ikéﬁtﬁg$5ﬁﬁkﬁtiréﬁhadﬁﬁﬁéﬁﬁéfﬁééEd?bverﬁthd
[-8+ T owhite line tolbe, I, quess; 'fully in%the right
[ T -lane

10

I_Q s r-okay, ‘didithes mopedk £all ‘down‘on- the pavemend

“Eirgt beforefits got Hit?

. .-¥es |

P B the moped  eanedr ovet, TelY Gown;. and then thd

Ceoendiicamrt R t':-:fg,:-g_-'t?|

< NS iYes |

Q. And do you know if the moped fell over hecause
the driver lost control?
BY MR. SMITH:
Object to the form.
EXAMINATICON RESUMED BY MS. GRIFFIN:
Q. You can answer it. Why do you think ---
BY MR. SMITH:
You're leading her.
EXAMINATION RESUMED BY MS. GRIFFIN:
Q. Why do you think the moped fell over?

09/12/2026
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Page 26

1 testimonf was?

2 A. Yes.

3 Q. All right. And what I'm telling you is, is that
4 between the point of impact, where we understand
5 it happened, and the DMV is roughly one and a

6 half miles. So what I'm asking you when I just

7 played ten seconds, does it seem like you were

8 traveling longer than ten seconds after the cones
9 stopped when the accident happened?
10 A. No, I think ten seconds is right.

11 BY MR. STILL:

12 Nothing further.

13 EXAMINATION BY MR. SMITH:

14 [ 0:: -Ms. 'Bryan, my nameis Don Smith.- I represent the

hs- |- « .+ « .smiths for: this particular wreck.: My

=a
o

‘« « sunderstanding is you were sure where the conesg

17. |- + + « -ended.- Is that righty

-Yes .|

=3
(v o]
o | e

i+ +And-the first. car:to-go into thé -right lane wag
2g- |- - -+ -what?
- -The.blue cary

TJ]
H
&

LN
1

Q.+ +Theblue-car.- Ig the blue car ‘the one that Hit

p3- [+ - - - -themd

Ba- |- - A.- -Yes]

25 Q. Who went into the right lane first?

Garber Reporting.
info@gagberreporting.com
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o =1 & ;e W N

I don't know.
Did you ever talk to anyone who was on the moped, h
80 Mr. or Mrs. Smith?

No, ma'am.

Had you ever seen them in the area before?

No, ma'am.

Did you talk to anyone else about the accident?

No, matam.

Do you have any recollection of how much distance

went by between when you saw the moped going E4

.the right and when the moped was on its side?

-You said how many seconds?

+How many feet.

-Feet?- Oh, maybée two Or three feet.|

<So it traveled about two or three feet.* And thed

-the next thing you saw was it was on its side?

L7- - A+ -Yes, ma'am.

18 Lg.- +In the right 1aneﬂ

EE « A.+ +Yeg, ma'am.|

20+ |+ - Q.- -And then the collision happened?

Ri- - A.+ -Mwm-hmm.|

h?- - Q.+ +You have to answer -—4

D3. A.- 'Yes, ma'am.‘ Sorry.|

24 BY MS. GRIFFIN:

25 all right. Well, those are all the questions

Garber Reporting
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Page 27

1 | A. The blue car.

2 Q. He was directly behind you?

3 | A. Yes. 8o the blue car was directly behind me.

4 But ; was checking my mirrors, you know, because
5 I was gonna get over. And then I had seen the

6 blue car get over, so I didn't. And then the

7 moped had gotten over and that's ‘when the

8 accident had happened.

9 Q. Had the blue car already completely gotten into
10 the right lane?
11 A. When?
12 | Q. When the moped started.
13 A. Yes

e it By A LA T R T
Qi Certainly.:

‘;i.i*o'kay.iiﬁiéﬁiIéi?d%sa"ii.'g;-il.fi}ké@Héﬂ.‘-’f—ﬁ&@:’ééﬂ%:I*Ength'.-I
Eh“‘é"“?ﬁ' ,'5_'a;_ TRk :.n_f_. tl?‘&?l‘“‘f tFlane?)

23 Q. What did you tell the trooper when you called him
24 back?
25 | A. I don't remember. Actually, I think I told him

Garber Reporting
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Page 30

1» |b.- -8o the coneg were 'there, but you had-nd

«2- « + +indication or you didn't see anybody picking then
3] « - .-upzl
[-4- - A.- -No, theré was nobody picking uUp the cones.|
5. [+ « Q.- -Okay.
[-6- - A.- -I don't think they were finished doing road work.|
-7 * Q. *So there was gtill road'workﬂ
[-8- - A.- -Well, there was nobody out there like working on
[-9- -the roads physically.- But I just assume when T
1o -gee cones, and there's nobody out there working,|
pi- -that they're not done and that there's something
n2- -they need to fix on that side that they haven't
13- -gotten to yet.- So they block it off.|

14 Q. So you said that you were about ready to go into
15 the right lane as well?

16 A. Yes.

17 b.- -Ig that because you believed the constructiod

+zone or whatever had completedﬂ

EE - A.+ -Yeah, because it was the end of the cones.- So J
RO- -wag, like, end of construction zone, and I wanted
R1- -£0 go at least the speed limit.: So I was gonna
p2- -get over, but the blue car had gotten over first.|
hﬁ- + * Q.- -Was there anything that told you, Gther Ehan_yquﬂ
p4- |- = - . .belief, that that's what it meant?
25 BY MS. GRIFFIN:
Garber Reporting
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Page 31
1 Object to the form.
2 | BY THE WITNESS:
3 A.: -No,
4 EXAMINATION RESUMED BY MR. SMITH:
5 LQ-' -So it didn't say this is the end of comstruction?

- « + -There was no gigh saying that?

n
-

[(7-1- - A.- -T don't remember séeing a sign say that.|
Q

.- -So then that was just your belief?- It wasn't

FS- « + + . .because someone else told you or, you know, somd

hO-'* » » « =-gign said that you were done with cbnstrﬁcEiOnJ

11- |- - - - -And you believed that so you were geEEiné over?|

L2-1{- - A.: -Yes.

13 | [Q.- -Is there any doubt in your mind that that blug

h4- » « « * «car was behind you?

EB'. A.: -No doubt in my mind the blile car was behind me.|
N6: |- - Q.- -aAnd that's in the left lane?

fL7- A.- -Yes|

18 . b ‘There was one sign that said road work ahead?
ER A.+ -Yes.|

20- |- - Q.- -But there were no signs saying road work wag

bl-“- - -+ - -done?

2-]- - A.- -T don't remenber seeing -- thére might have been

R3- |- - - - .one.- But I didn't see it.]
24 Q. Did the blue car have a turn signal on?
25 A. I don't recall seeing a turn signal.
Garber Reporting
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Page 18

1 walk my moped across the lanes.

2 4. No, ma'am.

3 Q. Did that happen?

4 | A No, ma'am.

5 1 Q. Okay, so you never saw the moped operator stop

6 his moped and walk it into the other lane?

7 | A. No, ma'am. I did not.

8 Q. Okay, so he was always proceeding when he was in
9 the left lane and as he moved to the right lane?
10 A. Yesgs, ma'am.
11 |[Q.: -Do you remember.at what angle he would have moved

- |- = - into.the.rightilane?- And I-mean, like, did h¢

=
X

=
(T3]

|+ + - make a’ Fight: turn .that would be more like a 90

'l:l"
Y

<l - < degreé-angle;-or.was it ‘more of’ a 45%degred

1=
n

[« - - _ang 1’.e__?J

Le-[‘A.- :Well, 'it started:out as‘ like a regular merge, T
L7- < - guess. : And .then -whenever the. blue car honked
ng-|- - - their horn ‘saying,; like, hey, -I'm coming, -I'm
no- - -gpeeding up.-: They:did like a sharp 90 degred
RO~ - - angle and basically laid the moped down.|

21 Q. Okay, so when you say the blue car honked and

22 like they were speeding up, did you see them

23 speeding up?

24 | A. A little bit, yes. It was -- they couldn't have
25 ‘gotten much faster just because of how fast it

Garber Reporting
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Page 32
1 Q. Was the blue car passing you?
2 A. They were like near the end of my car, kind of in
3 the blind spot.
4 Q. But they had been behind you?
5 A Yes.
6 Q. And now part of the car was ahead of you or next
7 to your car?
8 A. Yeah, kind of. And then I slowed down because I
9 had started to see the moped get over.
10 Q. Do you believe the moped was speeding up?
11 No, no. I don't think the moped was speeding up
12 at all. The moped was getting into the right
13 lane because -- well, what I -~ the reason why I
14 think they were getting into the right lane was
15 because they were traveling at a slower speed
16 than the rest.

*maggfé;f;?ﬁfdﬂt“haveﬁbeeﬂ

24 BY MR. SMITH:

25 I have nothing further.

Garber Reporting
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Page 34

1 | CERTIFICATH

«2« |- « « + Be it known that I; Marcie Smith; do hereb

- «|-certify that Olivia Paige Bryan appeared before me and.
-3- |-took the foregoing deposition at the time and plac
- - |[-aforesaid by means S6f stenomask with backup; that I wa
+4+ |.-then and there a notary public in and for the Stateé o

- - |*South Carolina and that by virtue thereof, I was dul;
-5- |-authorized to administer an cath; and that the witnes

- *|-was by me_flrst duly sworn to testify to the truth, th
-6+ |-whole truth, and nothing but the truth,|

«7+-{+ + - » I further dertify that the foregoing transcfipt
- - |-represents a true, accurate; and completE'transcript Of
-8 |-said deposition.- This transcript may contain gquote

- - |-material; said material is trahscribed as read or quote
+9+ |'by the speaker.|

10 [+ - - - I further certify that the witness was given

» - |“opportunity to read and correct said deposition and t
L1l- |-subscribe the same.: Should the signature of the witnes
- - |'not be affixed to the deposition, the witness shall Tmot
12+ |-have availed himself/herself of the Spportunity to si

- - |-or the signaturé has been waived-

13

=+ |-+« + I furthexr certify that I am neither employed b
14 - |-nor related to any of the parties in this matter no

- «|-their counsel; nor do I have any interest, financial
15 |-otherwise, in the oltcome of this action.|

16- |- - - - -Witness my hand and seal this 28th day of

-+ |-January, 2022,

H ‘M

18- 1- - - - + - « & - T~ J
- |+ - « + v« . . < . .MARCIE L. SMITH, REPORTE

1.9 e e = s = Y e SNOTARY PQBLIC'FOR'S.C.

»oefr s e e e« 0 e s« «COMMISSTON EXPIRES: 11-26-202

20

21

22

23

24

25
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Smith v. King Asphalt, Inc.

Court of Appeals Case No. 2025-001327

ROA -29

Appellants' Surreply to Defendant's Return to Plaintiffs' Motion to Reconsider,
filed May 8, 2025, with all exhibits thereto, including the full deposition
transcripts of Joe Daniel Laws, 111, and Joshua Frazier Makison (Exhibit D) and
the deposition excerpts of eyewitness Olivia Paige Bryan (Exhibit E). (App. 21)
The full transcripts at Exhibit D are also designated as Transcript of Deposition of
Joshua Frazier Makison (Resp. 19) and Transcript of Deposition of Joe Daniel
Laws (Resp. 21). Exhibit C, as filed, contains the title page and pages 6 and 7 of
the deposition of Zachary Shane Michael (Resp. 22), the title page and pages 6, 8,
and 9 of the deposition of Douglas Eugene Limbaugh, Jr. (Resp. 20), the title page
and page 9 of the deposition of Joshua Frazier Makison (Resp. 19), and the title
page and pages 9 and 16 of the deposition of Joe Daniel Laws, III (Resp. 21).
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STATE OF South Carolina IN THE COURT OF COMMON PLEA%
FOR THE THIRTEENTH JUDICIAL
COUNTY OF Pickens CIRCUIT P
B
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329 =
=
£d
Plaintiffs, ]
VS, SURREPLY TO DEFENDANT'S
RETURN TO PLAINTIFFS' MOTION
Themistoklis Economou and King Asphalt J TO RECONSIDER
Ine.,
Defendants,

SURREPLY TO DEFENDANT'S RETURN TO PLAINTIFFS' MOTION TO
RECONSIDER

I. Introduction

Defendant’s Return contains material misstatements that mischaracterize the record, distort
deposition testimony, and improperly interpret governing regulations. This Surreply is narrowly
tailored to correct those issues, not to reargue the Motion to Reconsider, and filed pursuant to the
Order of the Honorable Jessica A. Salvini, granting leave to file a surreply on May 1, 2025. This
surreply is timely filed within the ten-day period authorized.

IL Plaintiffs' Complaint Alleges Multiple Independent Regulatory Violations

‘Under Rule 56(a), SCRCP, and as clarified by the South'Carolina Supreme Court in The Kitchen
Planners, LLC v. Friedman, summary judgment is appropriate only when there is no genuine
dispute of material fact as to a specific claim. Defense counsel’s motion targets only the lane
height differential issue, ignoring the five other claiths alleging distinct regulatory violations.
Even if the Court were to accept their interpretation of the 1-inch rule (which Plaintiffs dispute),
the remaining claims, premature traffic control removal, excessive milling duration, failure to
.deploy a mandated overall compliant traffic control scheme, unreplaced turn arrows, and
obstruction, present independent factual disputes that preclude summary judgment, rule 56(a)
requires courts to evaluate each claim individually, and summary judgment cannot be granted on
the entire case based on a single disputed issue. See The Kitchen Planners, LLC v. Friedman,

Op: No. 28173 (S.C. Aug. 23, 2023) ("[T]he proper standard is the 'genuine issue of material
fact' standard outlined in the text of [Rule 56].").

While Defendant has focused narrowly on the lane height differential issue and framed it as a
technically complex matter requiring expert testimony, this approach misleads the Court into
treating the case as if it hinges on a single disputed issue, when in fact, multiple independent

1
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regulatory violations are at stake. Plaintiffs’ pleadings identify multiple, distinct violations of law
and regulation, each independently sufficient to support a finding of negligence per se. These
include:

1. Excessive Lane Height Differential — A greater-than-1-inch height differential existed
between the paved and milled lanes, contrary to SCDOT specifications.

2. Unlawful and Premature Removal of Traffic Control Devices — Devices were
removed before the surface was safe for traffic, in violation of regulatory safety
requirements,

3. Milled Lane Left Open for Over Ten Days — The inside lane remained milled and
unpaved for sixteen days before the incident (in violation of 10 day limit).

4. Unreplaced Turn Arrows — Required turning lane directional arrows were missing from
turning lanes for well beyond the 72-hour regulatory limit (for as much as 21 days in this
instance).

5. TFailure to Implement a Compliant Traffic Safety Plan — Defendant failed to deploy
the Standard Specifications For Highway Construction (latest edition), the Standard
Drawings For Road Construction, these special provisions, the MUTCD, and the
Engineer-compliant traffic safety plan required for long-term projects conducted under
contract with SCDOT.

Additionally, the pleadings asserts claims for fraud and obstruction, including Defendant’s
misrepresentation that no work zone existed, redaction of important discovery documents to
conceal the names of persons responsible for oversight and inspection, denial that workers were
present {or played a role) at the time of the accident, and the removal of materials from the scene
prior to law enforcement’s arrival. Some of which occurred after the fact of the filing of the
complaint; but, came into the knowledge of the Plaintiffs as the case evolved.

Each of these violations is supported by the record and stands independently [see PLAINTIFFS'
OPPOSITION TO DEFENDANT KING ASPHALT, INC.'S MOTION FOR SUMMARY
JUDGMENT, CROSS-MOTION FOR SUMMARY JUDGMENT, AND PRAYER FOR
ALTERNATIVE RELIEF - Exhibits]. The defense’s effort to center the litigation solely on one
contested issue, lane height differential, does not negate the existence of these separate
violations. Even if one theory of liability were deemed insufficient, the others would still compel
trial.

I11. Defendant Misstates the Applicability of the 1-Inch Rule
Defendant’s Return narrowly interprets the 1-inch rule to apply only during active milling,
arguing that it no longer controlled by March 22, the day of the crash. However, the Defendant
King Asphalt’s Memorandum Exhibit 1 - SCDOT - Proposal Contract and Bond - (pp. 22,23 &
30) state:

“During paving operations, the Department requires lane closures at all times where

grade elevation differences and drop-offs greater than 2" exist adjacent to or between
the travel lanes of a roadway opened to traffic, unless otherwise specified by these special

2
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prov'mnons » [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1 - SCDOT -
Proposal Contract and Bond - page 22] [emphasis added]

“Dunng surface planing and milling operations, grade elevation differences greater
than 1 inch in areas with pavements composed of hot mixed asphalt (HMA) base
courses, intermediate courses or surface courses and Portland cement concrete are
PROHIBITED between adjacent travel lanes open to traffic unless otherwise directed
by the Department.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1 -
SCDOT Proposal Contract and Bond - page 22] [emphasis-added]

“Dunng any surface planing and milling operations, lane closures are required at all
timés where grade elevation differences and drop-offs greater than the acceptable
measurements specified heretofore exist adjacent to or between travel lanes open to
traffic unless otherwise specified by the department.” [Exhibit B - Defendant King
Asphalt’s Memorandum Exhibit 1 - SCDOT - Proposal Contract and Bond - page 22]
[emphasis added)

“If a grade elevation difference in excess of the specified acceptable ranges exist,
either mill the adjacent travel lane or pave the milled travel lane as necessary to
eliminate the grade elevation difference before opening the travel lane to traffic at
these locations.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1 -
SCDOT - Proposal Contract and Bond - page 23] [emphasis added]

“Su'pplement and delineate the shoulder edges of travel lanes through work zones
with traffic control devices to provide motorists with a clear and positive fravel
path Utilize portable plastic drums unléss otherwise directed by the Department.
Vertical panels may be used where specified by the plans and directed by the RCE. The
installation of traffic control devices are required in-all areas where those areas

immediately adjacent to a travel lane open to traffic have been altered in any

manner by work activities, including but not limited to activities such as grading,
milling, ete.” [Exhibit B - Defendant King Asphalt’s Memorandum Exhibit 1 --SCDOT

- Proposal Contract and Bond - page 23] [emphasis added]

"The Contractor shall install all lane closures as directed by the Standard
Specifications For Highway Construction (latest edition), the Standard Drawings
For Road Construction, these special provisions, the MUTCD, and the Engineer.

The Contractor shall close the travel lanes of two-lane two-way roadways by installing
flagging operations. The Contractor shall close the travel lanes of multilane roadways
as directed by the typical traffic control standard drawings designated for lane
closures on primary routes.”" [Exhibit B - Defendant King Asphalt’s- Memorandum
Exhlblt 1 - SCDOT - Proposal Contract and Bond - page 23] [emphasis added]

“Wlthm the limits of existing turn lanes on all roadways, apply and place white
arrows in all locations where previous arrows have been eradicated by the work
unless otherwise directed by the RCE. Apply and place white arrows within 72
hours of the eradication of the original pavement markings.” [Exhibit B - Defendant
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King Asphalt’s Memorandum Exhibit 1 - SCDOT - Proposal Contract and Bond - page
30] [emphasis added]

So long as a lane has been milled and remains in a milled condition, the milling operation is not
complete, as further surface preparation is required prior to paving. That the regulatory text
includes a 2-inch standard applicable during certain paving operations does not mean that such a
standard governs merely because paving is taking place nearby. In this case, the adjacent inside
lane remained in the middle of its milling procedure and had been left in that condition for 16
days prior to the accident. The regulations clearly limit milling operations to a I-inch height
differential between adjacent lanes open to traffic. For Defendant to construe that the 1-inch rule
for milled lanes is effectively doubled, solely because paving occurred next to it, produces an
absurd result that contravenes the plain language and intent of the regulation. The regulation
does not present the 1-inch and 2-inch standards as alternatives, but as context-specific
requirements that apply based on the operation performed. If only paving is occurring, the 2-inch
limit may apply. If milling is occurring, the 1-inch limit governs. When both operations are
happening, such as in this case, where milling occurred in one lane and paving in the adjacent
lane of the eastbound Highway 8, the stricter 1-inch limitation must apply. This interpretation is
further supported by the paragraph that follows in the regulation, which prescribes the specific
corrective action required before such a lane may be reopened to traffic. Any interpretation that
allows a doubling of the permissible differential when milling and paving are performed
simultaneously yields a result so contrary to the regulation’s safety purpose that it must be
rejected under controlling principles of statutory construction. See Unisun Ins. Co. v. Schmidt,
339 S.C. 362, 368, 529 S.E.2d 280, 283 (2000) ("A statute should not be construed in a way that
would lead to an absiird result or defeat plain legislative intent."); see also State v. Landis, 362
S.C. 97, 101, 606 S.E.2d 503, 505 (Ct. App. 2004) (statutory construction must avoid
unreasonable or absurd results and effectuate the intent found in the language used). These
authorities reinforce Plaintiffs® position that King Asphalt’s reading of the regulation introduces
a dangerous loophole, relaxing standards precisely when hazards are greatest, and should be
rejected in favor of a reading that preserves the regulation’s plain safety objective.

IV. Defendant Mischaracterizes Deposition Testimony

Defendant claims that deposition testimony supports the application of a 2-inch tolerance
between lanes. However, this assertion is misleading. Defense counsel presents cherry-picked
excerpts without including the corresponding questions, depriving the Court of the necessary
context. What a witness may have said in one setting or sequence does not constitute a definitive
response to the plain language violations now before the Court.

Defense counsel’s claim that deposition testimony supports a 2-inch tolerance between a milled
and newly paved lane is unsupported by the record. No witness provided explicit, categorical
testimony endorsing such a differential under the circumstances here—where live traffic was
permitted to cross a hazardous elevation gap exceeding regulatory limits, absent required traffic
controls, in direct violation of SCDOT safety rules. Limbaugh and Michael (King Asphalt’s
corporate employees) spoke only in theoretical or general terms about hypothetical compliance.
[Exhibit C - Michael - Limbaugh - Makison - Laws Deposition excerpts] Indeed, both witnesses
testified under oath that they were not present at the site, records show they were not

4
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assigned to the project payroll, and therefore possessed no firsthand knowledge of the
project’s specifics or Defendant’s actual adherence to safety protocols at the accident site.
Their speculative assertions, therefore, untethered to the facts of this case, cannot negate the
plain regulatory violations documented in the record. See Shelton v. LS & K, Inc., 374 8.C. 204,
297, 648 S.E.2d 307, 308 (Ct. App. 2007) (‘A mere scintilla of evidence is insufficient to defeat
summary judgment’).

Defendant quotes Joshua Makison’s deposition (Dep. 13:3-10) to suggest that a 2-inch elevation
difference between lanes is permissible. But Makison testified strictly about the general
regulatory standard, not the specific sequence of operations or conditions at the accident site. He
does however mention the differentiation between milling operations having the 1” limitation.
(Makison Dep. 13:7-11) Makison testified he was not involved with the project, had no firsthand
knowledge of the site, and appeared solely in the context of gathering FOIA documents. Citing
regulatory text in the abstract does not validate King Asphalt’s conduct on March 22. [Exhibit D
- Laws - Makison Deposition - FULL]

Plaintiffs do not dispute that a 2-inch differential may be permitted in certain paving contexts,
but not where the adjacent lane is still milled, triggering the stricter 1-inch limit.

Defendant similarly cites testimony from Joe Daniel Laws, claiming he supported the 2-inch
standard. However, Laws did not make a categorical statement approving such a tolerance
between a milled and paved lane. He acknowledged that traffic control devices must remain until
the lane is “safened up” (as did Makison at page 15:3-7 “that everything is kosher, before the
traffic control was pulled up”) and confirmed the full extent of the work zone parameters being
between “Roadwork Ahead” and End of Roadwork” signage, as per statutory description. His
testimony, taken in full, supports Plaintiffs’ contention that live traffic should not have been
introduced into a clearly unsafe and incomplete roadway. [Exhibit D - Laws - Makison
Deposition - FULL]

These witnesses were offered by Defendants under Rule 30(b)(6). After frustrating Plaintiff’s
discovery for years, Defendant now attempts to capitalize on the shallow and incomplete record
those depositions produced, quoting its own employees (none of whom qualify as expert
witnesses) without relevant site knowledge, contract familiarity, or project oversight. Worse still,
the testimony was taken before Plaintiffs had obtained critical evidentiary documentation,
limiting the scope of their questioning at the depositions.

An independent eyewitness driving a car directly behind Plaintiff, Olivia Bryan, placed the
accident in a work zone, described the cones between the lanes, testified to the presence of King
Asphalt Inc. workers within ten seconds of the accident site and affirmed the significant berm
between the lanes. [Exhibit E - Eyewitness Olivia Paige Bryan Deposition - Excerpts]

The Court should approach Defendant's reliance on this testimony cautiously. While defense
counsel emphasizes witness job titles, this emphasis does not account for the timeline limitations
or the witnesses' admitted lack of firsthand knowledge regarding the specific project site and
incident, undermining the testimony's applicability. Furthermore, by presenting deposition
answers isolated from the preceding questions, the defense removes essential context. Without

5
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the questions that elicited them, the answers lack foundation and their significance can be easily
distorted, potentially misrepresenting the actual testimony given.

V. No Expert Testimony is Required to Establish the Violation

The defense’s argument that expert interpretation is needed is also contradicted by its own
conduct. Defense counsel themselves cite and interpret the regulation, claiming to understand it
so thoroughly that they can assert it exceeds the comprehension of jurors. Yet one of their own
deponents, Joshua Makison, an SCDOT engineer with no involvement in the project, no
firsthand knowledge of the accident site, and who was deposed solely for his understanding of
regulations, quoted the 1-inch rule directly in his deposition. That an SCDOT engineer, was able
to summarize the rule in under seven plain-English words (Makison Dep. 13:10,11) during
deposition strongly undercuts the argument that the regulation is so technical it requires expert
explanation to a jury.

Regulations governing public safety, such as those issued by SCDOT, are intentionally written in
clear and accessible language so they can be understood by contractors, inspectors, and members
of the general public. Defense counsel cannot simultaneously claim the rule is too complex for
jurors to apply, while interpreting it themselves and urging the Court to accept their
interpretation at the summary judgment stage, wheré Plaintiffs are not yet required to produce
expert testimony. This inconsistency further undermines their argument and reinforces that the
alleged violation is one that a jury is fully competent to evaluate. Requiring jurors to possess
engineering expertise to understand a plainly written safety rule would be tantamount to
expecting a watch owner to know how a watch works in order to be qualified to tell time.

VI. Conclusion
Defendant’s Return relies, in part, on mischaracterizations of testimony and misinterpretation of
applicable regulations. The Court should consider the totality of the record, including the

violations and supporting evidence addressed in this Surreply.

Plaintiffs respectfully request that the Court grant their Motion to Reconsider based on the full
and accurate record before it.

Respectfully Submitted,

c g § Daty
_/(/(M//L, C jf\’J/ S (/) Q0L
Mary Ann\Glith, PAS Se PRintiff Batg

220 Standif Street

Easley, SC 29640

MichaelDSmith@housemail.com
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STATE OF South Carolina IN THE COURT OF COMMON PLEAg

FOR THE THIRTEENTH JUDICIAL, &
COUNTY OF Pickens CIRCUIT o
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329

Plaintiffs,

o]

GLIERdGZ. B &
I§ RJUn0TT SUINAJ 1N

VS, CERTIFICATE OF SERVIC

Themistoklis Economou and King Asphalt Inc.,

Defendants.

CERTIFICATE OF SERVICE.

I hereby certify that a copy of the SURREPLY TO DEFENDANT'S RETURN TO
PLAINTIFFS' MOTION TO RECONSIDER in Smith v. King Asphalt, Inc., Case No.
2021-CP-39-00329 was served upon the following counsel of record:

Catharine Garbee Griffin, Esq.
Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204

The document was served via the following methods:

By Email to: CGriffin@brblegal.com
Date of email service: May 8, 2025

To the above address by U.S. Mail via certified mail (return receipt requested),
Certifted Mail Number: USPS'70210950000135867750
Date of Mailing: May 8, 2025

Respectfully submitted,

May 8. 2025
Michael Smith Date

Pro Se Plaintiff

220 Stancil Street

Easley, S.C. 29640

MichaelDSmith@housemail.com
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STATE OF South Carolina IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL
COUNTY OF Pickens CIRCUIT

Michael and Mary Smith, CASE NO.: 2021-CP-39-00329

Plaintiffs,

ET:EHd GZ. 8 AUH
35 “64un0 SUBIL §.4007 o NI3)q

Vs, CERTIFICATE OF SERVICE

Themistoklis Economou and King Asphalt Inc., -

Defendants.

CERTIFICATE OF SERVICE

I hereby certify that a copy of the SURREPLY TO DEFENDANT'S RETURN TO
PLAINTIFFS' MOTION TO RECONSIDER in Smith v. King Asphalt, Inc., Case No.
2021-CP-39-00329 was served upon the following counsel of record:

The Honorable Jessica A. Salvini
Greenville County Courthouse
305 E. North Street

Greenville, SC 29601

The document was served via the following methods:

By Email to: jsalvinisc@sccourts.org, jsalvinile@sccourts.org”
Date of email service: May 8, 2025

To the above address by U.S. Mail via certified mail (return receipt requested),
Certified Mail Number: USPS 70210950000135867767
Date of Mailing: May 8, 2025

Respectfully submitted,

May 8, 2025
4 / Date
Pro Se Plaintiff
220 Stancil Street
Easley, S.C. 29640
MichaelDSmith@housemail.com
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Exhibit B

Name: KING ASPHALT, INC.
Address: LIBERTY, SC

SOUTH CAROLINA DEPARTMENT OF TRANSPORATION
COLUMBIA, SC

PROPOSAL, CONTRACT AND BOND
FOR
HIGHWAY CONSTRUCTION

BIDS RECEIVED AWARD DATE
June 12, 2018 ! July 3, 2018

DESCRIPTION OF CONTRACT

RESURFACING/RECONSTRUCTION - FDR, MILL & REPLACE,
§-171,8C 8

S.C. File Number: 3948130

County: Pickens

10
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Install these signs immediately upon creation of this pavement condition and maintain these signs
until this pavement condition is eliminated.

Install “Steel Plate Ahead” signs (W8-24-48) in advance of an area of roadway where
temporary steel plates are present. Install these signs no further than 300 feet in advance of
locations where steel plates are present. On multilane roadways, comply with the same
guidelines as applied to all other advance warning signs and install two sign assemblies at each
sign location, one on each side of the roadway, when roadway conditions warrant. Install these
signs immediately upon installation of a temporary steel plate and maintain the signs until the
temporary steel plates are removed.

Install and maintain any necessary detour signing as specified by the typical traffic control
standard drawings designated for detour signing, Part Vi of the MUTCD, these Special
Provisions, and the Engineer. The lump sum price bid item for “Traffic Control” includes payment
for installation and maintenance of the detour signing.

The Contractor shall maintain the travel patterns as directed by the traffic control plans and
shall execute construction schedules expeditiously. The Contractor shall provide the Resident
Engineer with no less than a two-week prior notification of changes in traffic patterns.

During nighttime flagging operations, flaggers shall wear a safety vest and safety pants that
comply with the requirements of ANSI / ISEA 107 standard performance for Class 3 risk
exposure, latest revision, and a fluorescent hard hat. The safety vest and the safety pants shall
be retroreflectorized and the color of the background material of the safety vest and safety pants
shall be fluorescent orange-red or fluorescent yellow-green.

During nighttime flagging operations, the contractor shall illuminate each flagger station with
any combination of portable lights, standard electric lights, existing street lights, etc., that will
provide a minimum illumination level of 108 Lx or 10 fc.

During nighttime flagging operations, supplement the array of advance warning signs with a
changeable message sign for each approach. These changeable message signs are not
required during daytime flagging operations. Install the changeable message signs 500’ in
advance of the advance warmning sign arrays. Messages should be “Flagger Ahead" and “Prepare
To Stop”.

Upon completion of the final riding surface on each road, the Contractor will be allowed up to
3 working days to begin eliminating shoulder drop-offs greater than 2" and continue the work until
these drop-offs are eliminated.

During paving operations, the Department requires lane closures at_all times where grade
elevation differences and drop-offs areater than 2" exist adjacent to or between the travel lanes of
a_roagway opened to traffic, unless otherwise specified by these special provisions. Maintain
lane closure restrictions at all times unless otherwise directed by these special provisions.

During surface planing and milling operations, grade elevation differences greater than 1
inch in areas with pavements composed of hot mixed asphalt (HMA) base courses, intermediate
courses or surface courses and Portland cement concrete are PROHIBITED between adjacent
travel lanes open to traffic unless otherwise directed by the Department. However, during surface
planing and milling operations for removal of Open-Graded Friction courses ONLY, a grade

elevation difference_of 1% inches between adiacent travel lanes opened to traffic may exist
unless otherwise directed by the Department. -

Durina any surface planing and milling operations, lane closures are required at all times
where grade elevation differences and drop-offs greater than the accepiable measurements

specified heretoforg exist adjacent to or between travel lanes open to traffic unless otherwise
specified by the department.

1
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If a grade elevation difference in excess of the specified acceptable ranges exist, either mill the
adjacent travel lane-or pave the milled travel lane as necessary to eliminate the arade elevation

difference prior to opening the travel lane to traffic at these locations. Maintain the lane closure
restrictions at all times unless otherwise directed by these special provisions.

During the paving operations, the tength of roadway with an acceptable grade elevation
difference less than or equal to 2" shall not exceed 2 miles.

During surface planing and milling .operations, the length of roadway with an acceptable
grade elevation difference less than or equal to 1" shall not exceed 2 miles.

Supplement and delineate the shoulder edges of travel lanes through work zones with traffic

control devices to_provide motorists with a clear and positive travel path. Utilize portable plastic
drums unless otherwise directed by the Department. Vertical panels may be used where
specified by the plans and directed by the RCE. The installation of traffic control devices are
required in all areas where those areas immediately adjacent to a travel lane open to traffic have
been ailtered in any manner by work activities, including but not limited to_activities such as
grading, milling, etc. ’
Install_the traffic control devices immediately upon initiating any alterations to the areas
immediately adjacent to or within 15 feet of the near edge line of the adjacent travel lane. When
sufficient space is available, place the traffic control devices no closer than 3 feet from the near
edge of the traffic control device to the near edge line on the adjacent travel lane. When
sufficient space is unavailable, place the traffic control device at the maximum distance from the
near edge of the adjacent travel lane available.

LANE CLOSURE RESTRICTIONS -

The lane closure restrictions stated below are project specific, for all other restrictions, see
supplemental specification, “Restrictions”, dated September 1, 2015.

The Contractor shall install all lane closures as directed by the Standard Specifications For
Highway Construction (latest_edition), the Standard Drawings For Road Construction, these

special provisions, the MUTCD, and the Engineer. The Contractor shall close the travel lanes of
two-lane two-way roadways by installing flagging operations. The Contractor shall close the
travel lanes of multilane roadways as directed by the tvpical traffic control standard drawings
designated for [ane closures on primary routes.

The Department prohibits lane closures on multilane primary and secondary routes
during any time of the day that traffic volumes exceed 800 vehicles per hour per lane per
direction. '

The Department prohibits flagging operations on two-lane two-way primary and
secondary routes during any time of the day that traffic volumes exceed 800 vehicles per
hour.

The Department reserves the right to suspend a lane closure or flagging operation if
any resulting traffic backups are déemed excessive by the Engineer. Maintain all lane
closure restrictions as directed by the plans, these special provisions and the Engineer.

Lane closures, including flagging operations, are restricted to maximum distances of

2 miles. Install all lane closures according to the typical traffic control standard drawings.
On occaslons when daytime lane closures must be extended into the nighttime hours,

substitute the nighttime lane closure standards for the daytime lane closure standards.

The Department reserves the right to suspend a lane closure if any resulting traffic
backups are deemed excessive by the Engineer. Maintain all lane closure restrictions as
directed by the Standard Specifications, these special provisions, and the Engineer.
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On multilane primary and secondary roadways, apply and place temporary or permanent

pavement markings. .as specified hereupon, to the travel lanes prior to reopening a closed travel
lane to traffic. These pavement markings shall include 4-inch wide solid lines, utilized for edge

lines and solid center lines, and 4-inch wide by 10 feet long broken lines with a 30-foct gap,
uilized for lane lines and turn lanes, unless otherwise specified. The center line pavement
markings shall be either double yellow selid lines or'an appropriate combination of a yellow solid
line and 4-inch wide by 10 feet long yellow broken lines for two-way left turn median areas. The
right edge line pavement markings shall be a white solid line and the left edge line shall be a
yellow solid line except in areas where the travel lanes separate to create a gore type situation
and then the color schemes shall comply with SCDOT application practices for gore areas. The
lane lines between travel lanes and turn lanes shall be 4-inch wide by 10 feet long white broken
lines with a 30-foot gap.

However, on two-lane two-way and multilane primary and secondary roadways, application
of a 4-inch wide sclid line utilized for an edge line adjacent to an earth shoulder, white or yellow,
may be delayed up to 72 hours after eradication of the original line when the length of eradicated
line at a single location is no longer than 250 feet. In the event of multiple locations along the
same line, each location must be separated from the adjacent location by no less than 250 feet
with a cumulative total distance of eradicated line of no more than 1300 feet within any
continuous 1 {one) mile length of roadway measured from a selected location. If the length of
eradicated line exceeds 250 feet at any single location, the distance interval between multiple
adjacent locations is less than 250 feet or a cumulative total distance of multiple locations of
eradicated line exceeds 1300 feet within any continuous 1 (one) mile length of roadway
measured from a selected location, replace the eradicated line(s) prior to reopening the adjacent
travel lane to traffic.

On interstate roadways, apply and place temporary or permanent pavement markings, as
specified hereupon, to the travel lanes prior to reopening a closed travel lane to traffic. These
pavement markings shall include 6-inch wide solid lines, utilized for edge lines, and 6-inch wide
by 10 feet long white broken lines with a 30-foot gap, utilized for lane lines between travel lanes
and auxiliary lanes, unless otherwise specified. The right edge line pavement markings shall be a
white solid line and the left edge line shall be a yellow solid [ine except in areas where the travel
lanes separate to create a gore type situation and then the color schemes shall comply with
SCDOT application practices for gore areas.

On all roadways, apply and place white stop bars and white triangle yield bars in all locations
where previous stop bars and triangle yield bars have been eradicated by the work. Apply and
place white stop bars and white triangle yield bars at intersections controlled by stop and yield
signs within 72 hours of the eradication of the original pavement marking. Apply and place white
stop bars at signalized intersections controlled by traffic control signals and at railroad crossings
prior to reopening a closed travel lank to traffic.

Within the limits of existing tum lanes on all roadways, apply and place white arrows in all
locations where previous arrows_have been eradicated by the work unless otherwise directed by
the_ RCE. Apply and place white arrows within 72 hours of the eradication of the original
pavement markings. However, in regard to newly constructed turn lanes, apply and place white
arrows the within tumn lanes as directed by the RCE.

Within the limits of existing lane-drop sites on all roadways, apply and place white arrows in
all locations where previous arrows have been eradicated by the work prior to the end of each
day’s work or shift or reopening the closed travel lane to traffic. In regard to newly constructed
lane-drop sites, apply and place white arrows within the travel lane to be terminated prior to
opening the travel lane to traffic and as directed by the RCE.

{J) Temporary Pavement Markings (Sub-section 609.4.1) -
Sub-section 609.4.1.1.1 _Application Requirements General _{Revision to paragraph

8) -
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ZACHARY SHANE MICHAEL
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ZACHARY SHANE MICHAEL

Page 6

1 A. We have one main office headquarters. We're in

2 Liberty, South Carolina at 107 Tech Lane.

3 Liberty, 29657. We have a plant about three

4 miles away from there in Liberty as well. And

5 two other asphalt plants. One in Pacolet, South
6 Carolina, and one in Simpsconville, South

7 Carolina. Those‘are not -- those are plant

8 locations. Our only main office is in Liberty.

9 Q. So Pacolet, Simpsonville, Liberty all have the

10 actual plants to make the asphalt?

11 A. Correct.

12 Q. Have you attended any classes or received any

13 | certificates, licenses or anything of that sort
14 for your position?

15 A, I have an OSHA 30. I've done traffic control

16 supervisory training compliant with the SCDOT.

17 I've had asphalt roadway technician certification
18 for roadway compaction on the road. I don't

19 believe there's anything further.
20 Q. What topics will you be speaking on today, do you
21 know?

22 A. Anything safety related.

23 _ BY MS. GRIFFIN:
24 Can you show him the notice. Or do you have
25 the notice? I think I have a copy of it.

Garber Reporting
info@ga%rsberreporting.com
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ZACHARY SHANE MICHAEL
Page 7

1 | EXAMINATION RESUMED BY MR. SMITH:

B- |-+ @.- -I could ask him.+ Would you be able to respond tg

-questions concerning pelicies, procedures,|

3. [« - -

]
[1-4

.

.

.

.

‘protocols, methods, manuals, instructions, thiggg

[5«]- - - - -of that nature?

[€-]- - A.- -For the most part.- When it becomes job site

[F7-1- - - - -specific for specifications and opetrations from a

8-} + -7 . -miliing standpoint, I believe Doug can answey

&

-those questions.- Douq:Limbaugh J

fo-[- - Q.- -What did you gay about your work with compaction?

A1-1- - A.- -When we apply asphalt pavement, we actually havel

L2-]- <« - - ‘to do compaction testing.- And we have t¢ try tg

3.1- - - - -achiéve the desired compaction numbers the DOT|

f4a-]r - + - -requires us to.

L5 [- +.Q.+ -And that is something that you are certified in?|

lé- |- < A.- ‘No longer.- iIt's expired.

B7- 1+ - Q.- -Will you be able to discuss the accident sitq
A8« [« « - '« “itgelf?

6.7~ - A.- -The site in general, ves.- Specific to the

BFGT | - _-accident, mo

Pi-]+ - 9. -Would you be able to describe where you were in

LX)
[ %]

~the process of the road?

P3-1- - A.- :I'd probably let Doug feor the specific operationg

R4- - - - - .and where we were.|

25 | BY THE COURT REPORTER:

Garber Reporting
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DOUGLAS EUGENE LIMBAUGH, JR.

Page 6

oo o

= I R
o [w] [oo] II o )W TR SR PV I N T S
OO

12
13
14
15
16
17
18
19
20
21
22
23
24
25

Like what?

| BY MS. GRIFFIN:

Whatever else is left,

BY MS. HERBKERSMAN:

Policies and procedures.

E :]MS!. GRILEEIN 1:]

o @ o DEMBCEU

he doesn't know about that.

EXAMINATION RESUMED BY MR. SMITH:

:D‘I.OEI’IO

What's your date of birth?
03-16-1978.

Can you tell me about your education.

dOoesSIECRKNOW Eﬁm [about

LR cherefwasany]. The communication with Mr. Presley,

Yeah. I have & Bachelor of Science from Clemson.

Graduated in 2001.

Where did you go to high school?

Easley High School.

What county do you live in now?

I live in Anderson County. Powdersville,
specifically.

Do you have any family in Pickens County?
either side.

Direct family? No, sir.

What is direct family?

on

09/12/2026
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DOUGLAS EUGENE LIMBAUGH, JR.

\

Page 8

To what -- like anything?

1

2 | Q. Anything.
3 A
.

5

I mean, I was -- did a little stint in life

insurance and health insurance. So I was

D P S i sl MR EETHETer

. Isn't that imperative for your job?

Q

A For my job tasks? No.
23 | Q. No? What is your ---

A

24 It's actually about testing of asphalt and, you
25 know, the day-to-day function of asphalt. If
Garber Reporting
info@g%berreporﬁng.com
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DOUGLAS EUGENE LIMBAUGH, JR.
Page 9
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that makes sense.

All right, so you were talking about the actual
asphalt that's placed on the road. That you have
to know the ingredients, the temperature and that
sort of thing?

Yes.

That's what you were certified for?

The quality control of it. Yes, sir. Which it's
just roadway certification is just the ability to
be able to test behind a paving crew to certify
compactions, certify acceptance with the DOT.
That sort of thing. We have one -- this job, for
example, on every site. Part of the reason that
I took that was more or less to understand and
know that information. Not to actually go out
and perform that. We have a quality control lab
and department that does that routinely for us.
Right. So the people that are out on the job are
below you in the scheme of things and, therefore,
you want to be able to talk to them and tell them
On an org chart. Yes. Not below us. But vyes,
they work for us’

Yes, sir. The position you were hired for was

what?

09/12/2026
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JOSHUA FRAZIER MAKISON
Page 9

1 A. Greenville has got the most growth as a county.
2 Spartanburg right now has the largest projects as
3

far as the scope and scale of them.

4 | p.- -Your .invo’lvenieﬁt'?%jWi‘th»'-‘:_._thé;-.ga-IB'O'—;’.-EO:_J.traét‘;:-“_'- ~Hay

5~ - would you charackeriza thaty

[[6- |-A.- -I had no involvement - ®ALYCherCime”Lhis .one wag

[7-]:_ i - doné T was still tHElRCE; L Delieve It was, ovey

[8- |- - - tHe special pradjectsin tRAt period  vSo T didn'g

[-9-]- - - have any knowledge: of  it.|

[0~ [~Q.- “AIL right, ButiyoUtwars lasked £o RElp out with

[1:]- : - this due to:some:humber. 158UeB.oF typographicall

A2-]- - ~ierrors?

3- |“A.- T helped with. the FOILA request: that-came throug
3 A ‘T° helped h.¢cth QLA hat~ h H

pa-l." . - for.some :documents;yand:;:T.-helpedimakessure thosg

L5 - - " documents weraigathered and providedl

p6-1-Q. -The only contractrrelatingstoFthesRoutes8iproject

v

7] - was:the /3948130, CORtracty

< <Yes .|

Would that be right?

Yes, that's correct.

l—l
o
o P O |p

. Because there was a 3949130, and then there was a
22 3984130. And those were merely typographical

23 - errors, is that right?

24 A, I cannot remember the exact number, but I do know

25 that there was a misunderstanding in how our

Garber Reporting
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1 whose name is Joshua Makison. And we oversee all

2 construction operations for the SCDOT. Over

3 Greenville, Pickens, Spartanburg and Oconee. We

4 oversee the resident construction engineers and

5 they administer the construction projects for our

6 agency.

7 | Q. All right, so for a jury or for myself, what

8 exactlyldo you do? You oversee projects or ---

9 | A. So I manage -- I assist the DCE in managing the
10 resident construction engineers in any question
11 they may have in regards to a construction
12 éroject. I take care of the preconstruction
13 activities leading up to the construction office.
14 I coordinate with our headquarters office in
15 Columbia in regards to pre construction tasks
16 that lead up to these construction projects. We
17 try to minimize risk for our agency.

18 | Q.

i_l@ﬂ of\g0 off e Nt ookRallcokRbackiland i Rwa slactualsly

xio I8 (LR But

21 as far as work goes, I was a resident

22 construction engineer for Pickens County.

23 Q. And what were your responsibilities there?

24 A. I oversaw a construction office of 13 at the

25 time. And we managed construction projects for
Garber Reporting

info@g%rd‘beneporting.com

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1428 of 1535




JOE DANIEL LAWS, III
Page 16

1 going to work in.
2 Q. And the last one?
3 | A So I would interpret that statement that King
4 Asphalt was in the process of milling out the
5 road prior to the traffic control being properly
6 installed.
7 1 Q. How deep was the asphalt?
8 | A. This project had eight inch full depth patching.
9 Q. Eight inch what?
10 A.
11 Q.
r2fElEme
AnE
73
18
21 Q. aAnd what did you understand?
22 Our legal inspector, Mr. Alexander, contacted me
23 via e-mail and informed me that there had been an
24 accident on that particular date.
25 Q. So you learmed that in 20217
Garber Reporting
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15
The deposition of Joe Daniel Laws, III, was taken
16
before Marcie Smith, a notary public in and for the State of
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18
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19
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STIPULATIONS

It is stipulated by and between counsel
for the respective parties that all objections
are reserved until the time of trial, except as
to the form of the questions.

This deposition is being taken pursuant to
the South Carolina Rules of Civil Procedure.

The reading and signing of this deposition
is waived by the deponent and counsel for the
respective parties.

Whereupon,
JOE DANIEL LAWS, III, being duly sworn and
cautioned to speak the truth, the whole truth,
and nothing but the truth, testified as follows:
EXAMINATION
BY MR. SMITEHE:

Q. Mr. Laws, my name is Don Smith, and I'm the one
that subpoenaed yocu here today for purposes of
discussing an SCDOT work project and a wreck
which occurred in the work zone. And I'm hoping
that you will be able to add insight to this.
But anyway, the lady next to you is of course
taking down your testimony. Have you had your

disposition taken before?

09/12/2026
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I've had one deposition taken before.

When was that?

It was several years ago. I can't recall the
exact time frame.

Yes, sir. So based on that experience, you're
aware that you need to speak with audible
answers, so she can write that down. Right?

Yes, sir.

- All right, fantastic. I'm ridiculous at asking

questions. So you may not understand them. And
I may not either. So when that occurs, please
ask me to rephrase the question. So that way you
can‘understapd_what I'm asking. Because if you
answer me, I'll believe that you understood my
question and answered accordingly.

Yes, sir.

Tf I mumble, speak too fast, please ask me to
restate. If you need to stop for any reason,
please tell me and that's what we'll do. Other
than that, just speak as clear as you can for the
court reporter and we'll be fine. Can you state
your name for the record, please.

Joe Daniel Laws, III.

And tell me your birth date.

January 5th, 1988.

09/12/2026
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1| Q. Can you tell me about your educational

2 background.

3 A, Yes, I went to Laurens High School and received
4 my high school diploma. Then I went to the

5 Citadel, Military College of South Carclina, and
6 received a Bachelor of Science in Civil

7 Engineering.

8 Q. All right, and when did you graduate from the

9 . Citadel?

10 A. 2010.

11 Q. Have you dong any postgraduate work?

12 | A. No, sir.

13 Q. Who are you currently employed by?

14 | A. I currently work with the South Carolina

15 Department of Transportation.

16 Q. And how long have you been éhere?

17 | A. A little bit over nine years now.

18 Q. Did you work anywhere prior to that?

19 | A, Yes, sir.

20 Q. What was that?

21 A, So I worked at a company called Wood Group
22 Mustang prior to that.
23 Q. Wood Group Mustang?
24 Mm-hmm.
25 . Is that a yes?

Garber Reporting
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1 A. Yes, sir.

2 Q. What did you do there?

3 I was a structural engineer, structural designer.
4 and I also worked at two other companies prior to
5 that.

6 Q. What were their names?

7 | A. Dennis Corporation and EAS Professionals.

8 Q. What did you do with those particular places?

9 | A. I did construction inspections, material testing.
10 Roadway inspections.
11 | Q. So the job that you hold now, is it similar to
12 what you were doing there?

13 | A. Yes, sir.

14 | Q. What were you hired as title-wise?

15 | A. At which company? Which location?

16 Q. At DOT.

17 | A. The DOT I was hired as an engineer, level one.

18 It's an entry level engineer in a construction

19 office in Charleston, South Carolina.
20 Q. And you came up here for what reason?
21 I transferred to the Greenville construction
22 office about a year after I started in
23 Charleston, just to relocate closer to my family.
24 Qi Yes, sir. So how long did you hold the level one
25 -——

Garber Reporting
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1 | A. It was less than two years for those two

2 positions combined. They were both engineer

3 level one positions. The Charleston and the

4 Greenville position. Then I transferred to

5 Oconee construction as an engineer level two,

6 assistant resiaent construction engineer.

7 Q. So Oconee construction?

8 Yes, sir.

9 Q. Level two and you were the resident construction
10 ---

11 | A Assistant resident construction engineer for less
12 than a year. &And then I transferred to

13 Spartanburg construction as a resident

14 construction engineer for two years. And then T
15 went to Pickens construction as a resident

16 construction engineer for four years. And now my
17 title is the Assistant District Construction

18 Engineer for district three, which oversees
19 Greenville, Pickens, Spartanburg and Oconee. And
20 I've been in this position for roughly six months
21 now.
22 Q. What's this one again?
23 | A Assistant District Construction Engineer.
24 | Q. What would you say your responsibilities are now?
25 So I assist the district construction engineer,

Garber Reporting
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1 whose name is Joshua Makison. And we oversee all

2 construction operations for the SCDOT. Over

3 Greenville, Pickens, Spartanburg and Oconee. We

4 oversee the resident construction engineers and

5 they administer the construction projects for our

6 agency.

7 Q. All right, so for a jury or for myself, what

8 exactly do you do? You oversee projects or ---

9 | A. So I manage -- I assist the DCE in managing the
10 resident construction engineers in any question
11 they may have in regards to a construction
12 projecf. I take care of the preconstruction
13 activities leading up to the construction office.
14 I coordinate with our headquarters office in
15 Columbia in regards to pre construction tasks
16 that lead up to these construction projects. We
17 try to minimize risk for our agency.

18 | 0. What were you doing March 22nd, 2019?

19 A I was -- I took a look back, and I was actually
20 off work that day. I was on annual leave. But
21 as far as work goes, I was a resident

22 construction engineer for Pickens County.

23 | Q. And what were your responsibilities there?

24 I oversaw a construction office of 13 at the

25 time. And we managed construction projects for

Garber Reporting
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1 Pickens County. We administered them.

2 Q. And when you say construction projects, what does
3 that include? ‘

4 | A. So that entails resurfacing or repaving projects,
5 bridge construction projects, bridge maintenance
6 projects, intersection improvements, pavement

7 marking projects, safety projects.

8 Q. How often did you go toc the Route 8 location?

9 | I can't recall how often I went out there.

10 . Would that be something you would do every once
11 in a while or you would allow your person that's
12 doing it -- overseeing that construction, that

13 person would be responsible. Is that right?

14 | A Could you rephrase that gquestion?
15 Q. Yes. Basically what I'm asking is did you have a
16 tendency to check on jobs that were going on

17 throughout Pickens County? So you'd have the

18 opportunity to see the Route 8 work. Or did you
19 just simply allo; the person that was running

20 that or overseeing that job address it?
21 | A So yes to the first question. BAnd yes to the
22 second question as well.
23 Q. Do you remember doing anything regarding the

24 Route 8 job?

25 | A Would you repeat that again? I'm sorry.

Garber Reporting
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1 Q. Do you recall doing anything with the Route 8

2 job, specifically 8130? I believe that's what

3 it's called.

4 A. Yes, sir. I was the active resident construction

5 engineer while that project was going on.

é Q. That's right. Sorry about that.

7 (PLAINTIFF'S EXHIBIT NUMBER 8, MARKED, ATTACHED)

8 EXAMINATION RESUMED BY MR. SMITH:

9 Q. All right, I'm showing you what's been marked as
10 plaintiff's exhibit number 8. Could you tell me
11 what we're looking at here.

12 A. Yes, sir. 8o this request was submitted by King
13 . Asphalt to me. We have what's called a SIT team.
14 And it's a partnership between the SCDOT and our
15 local law enforcement. And sometimes depending
16 on which road we're working on. The volume of
17 traffic, speed, safety concerns, the contractor
18 will request that the SIT team help assist on a
19 | road. They'll typically park within a
20 construction work zone and just kind of be there
21 for the safety of the contractors, the
22 department, and the citizens.
23 Q. And so the bottom line is what? So you have them
24 come out, is that your intent? King Asphalt?
25 A. So King Asphalt requested it through me and then
Garber Reporting
info@g%r_fbelreporting.com
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1 I requested it up to our district construction

2 engineer at the time, Pat McKenzie. And he

3 delegated that task to his assistant D.C., Ben

4 Olson.

5 Q. So there was speeding going on in the ---

6 A. Yes, sir. According to this document.

7 (PLAINTIFF'S EXHIBIT NUMBER 9, MARKED, ATTACHED)

8 EXAMINATION RESUMED BY BY MR. SMITH:

9 Q. I'm showing you plaintiff's exhibit 9. What
10 would this be?
11 A So this is a daily work report. Our inspectors
12 use this form to £ill out construction pay items
13 that need to be paid to the contractor. And it
14 ‘details locations, stations and elevations and

15 units for these pay items so that we can make

16 sure we're tracking those items accurately when
17 we pay the contractors. It also includes general
18 construction remarks as to any activity that

19 happened that day on the project. It also
20 includes the contractor's information, who all
21 was on the work -- on the job site and equipment
22 being used that particular day. It also includes
23 weather and the file number and inspector
24 information.
25 Q So where was this work being done?
Garber Reporting
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According to this document, the work is taking
place on Highway 8 at station 83 plus 10 to 88
plus 00 in the right outside lane. And also from
95 plus 00 to 92 plus 00 in the left outside
lane.

And the work was being done in 20187

Yes, sir.

So the SCDOT told the contractor to correct these
items. Who are these players in the traffic
control notes?

Yes, sir. 8o according to this document, Colt
Greene was the inspector on this date, and he was
representing the SCDOT. 2And he informed King
Asphalt to correct these items.

Now Colt Greene, what was his position compared
to yours?

So he was the project manager responsible for the
project at thig point in time.

So wae his position under yours?

Yes, sir.

And would this have been something that you would
have been made aware of?

It could have been. I can't recall at this time.
What is this channeling devices were not

installed adequately, if installed at all?

09/12/2026 \
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1 | A Would you répeat that question.

2 Q. Channeling devices were not installed adequately,
3 if installed at all. What does that mean?

4 | A. I would interpret this to mean that if they

5 installed the channeling devices on the project,
6 they could either have them flipped the wrong way
7 or not spaced properly.

8 | Q. So how long did Mr. Greene -- was he the

9 ingpector throughout the process?

10 | A I can't recall if he was a project manager on

11 this one throughout the entire duration. Because
12 he left and obtained a different position. I

13 can't remember if that was while this project was
14 ongoing or a little bit afterwards.

15 Q. All right, and how would I find that out?

16 I can get you that information.

17 | Q. All right, that would be outstanding. Speed

18 reduction signs were not executed properly. and
19 it says regular signs not covered. Is that self
20 explanatory?
21 | A Would you like for me to explain it?
22 . Please, yes.
23 On our construction projects when we set up lane
24 closures, we have to install new speed signs
25 within those -- within the construction zone to

Garber Reporting
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typically reduce the speed. And those speed
limits will be in conflict with the permanent
speed limit signs. So typically the permanent
speed limit signs will need to be covered up so
that it's not conflicting with the construction
speed limit signs.

So do you know what the speed limit was or what
it was reduced to? What it was supposed to be
reduced ---

I can't recall on this particular road.

All right. No crash truck. Would you explain
that, please.

So I would interpret this that two crash trucks
was needed on this particular setup. Aand that

one crash truck arrived at 1:45 p.m. I don't --

according to this document. I don't know when

the lane closure was set up.

The crash trucks. They have something to absoxb
on the ‘back of them or something to that effect?
Yes, sir.

Lanes chosen for lane closure. What's the
gsituation there?

So I would interpret this as a lack of
communication between the SCDOT and the

contractor in regards to which lane they were

09/12/2026
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going to work in.

And the last one?

So I would interpret that statement that King
Asphalt was in the process of milling out the
road prior to the traffic control being properly
installed.

How deep was the asphalt?

This project had eight inch full depth patching.
Eight inch what?

Full depth patching.

Is there a measurement done on the difference
between the two lanes after a day of work?

Yes, sir.

Who is responsible for the measurement?

The contractor is responsible.

The contractor is King Asphalt?

Yes, sir.

Were you made aware of the wreck that occurred on
March 22nd, 20197

The first I heard of it was July of 2021.

And what did you understand?

Our legal inspector, Mr. Alexander, contacted me
via e-mail and informed me that there had been an
accident on that particular date.

So you learned that in 20217?

09/12/2026
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Yes, sir.

What is the relationship between you and your
contractee? What does that require with regard
to notice of anything such as a wreck or an
accident?

I'm not sure of the answer to that question.

Do the construction people have -- since they're
a part of SCDOT, is that right? They are
contracted with them?

Yes, sir.

Do they have a duty to tell them of issues such
as that?

I'm not sure of the answer to that gquestion.
Yes, sir. The work zone traffic control review
weekly inspection report. Who fills that out?
Typically the inspector fills that form out and
turns it in to the project manager to review it.
Do you receive that? Do you at any time review
it?

Yes, sir. So once the project manager reviews it
and any discrepancy has been taken care of from
that review. It is turned in to the assistant
resident to review and also the resident
construction engineer to review. And then it's

turned in to our office admin to file it.

09/12/2026
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Q. Did you bring any documentation with you today?
No, sir.

0. There's usually four pages with these work zone
reports, right? Or is that based on the job?
I'll show you what ---

A. If you don't mind if you could show me ---
Yes, sir. King Asphalt has provided me with
three pages. 8o we've got three pages here.
Would there normally be four?

A. Yes, sir.

MS. GRIFFIN:
Just to correct the record. I mean, we

provided what SCDOT provided to us, I believe.

MR. SMITH:
So there's supposed to be four?
M8. GRIFFIN:
And I think in the SCDOT production, they have
the same documents.
MR. SMITH:
Are they missing that, too?
MS. GRIFFIN:
I don't know. I didn't check that actually.
But we have the same documents.
THE WITNESS:

To clarify on our SCDOT forms. It may have

09/12/2026
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1 one of four at the top. Sometimes that fourth page

2 is an instruction sheet. But I would have to see

3 the actual traffic control -- our reports just to

4 confirm with you on that.

5 EXAMINATION RESUMED BY MR. SMITH:

6 Q. There's no signature page. Would there be a

7 signature page?

8 A. Yes, sir.

9 Q. And that would be done by Mr. Greene or that

10 would be done by yourself? |

11 A So that page is signed by the contractor and the
12 resident construction engineer.
13 Q. So that'd be you?

14 A. Yes, sir. Or a designee.

15 Q. So that could be Mr. Greene?

16 A. Yes, sir.

17 Q. And one of these is done each week?

18 A, Yes, sir.

19 Q. Did I already ask you who is responsible for

20 measuring the difference between the lanes?

21 A Yes, sir. You've already asked me that.

22 . And what if the lane is three inches thick? The
23 difference in the depth of the asphalt.
24 A So typically it's not to exceed two inches.

25 . And if it does?

Garber Reporting
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Then it's up to the contractor to fix that.

The particular job that you were doing in March
of '19 was part of a two mile stretch of road.
Did they start work in December?

They were working in December. But I can't
recall if they were working prior to December.
Two miles would take three months?

It could.

When you have a work zone, is the speed limit
reduced every time?

No.

When is an example of when it wouldn't be? What
is an example?

So on some of our projects, we don't have to
install a lane closure. It can be a mobile
operation. And on those particular operations,
they don't require us to put in a speed limit
reduction sign.

This was not a mobile ---

No, sir.

Do you know what the speed limit is down that
road? ’

I don't recall.

Wherever we see we posted 35 miles an hour,

that's the spéed limit in that work zone?

09/12/2026

Garber Reporting
info@g%berreporting.com

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1450 of 1535



JOE DANIEL LAWS, III
Page 21

w o -1 oy U1 e W
B

A e O o O T
WO -1 g N e W NN O
Y

Qo
A,

ST CHE CHE S S EE N

s W N B o
0

L]

Could you repeat that question, please.

If the work zone has 35 for a speed limit, that's
the speed limit in the work zone regardless of
the actual speed?

Yes, sir.

So you've been a construction engineer then and
you know the asphalt process?

Yes, sir.

Could you tell me from the beginning when you get
to the site, what steps are involved in the
asphalt? Putting the asphalt in, cleaning out,
milling, whatever is necessary.

For this particular project?

Well, I guess so. But at the same time, isn’'t it

a normal project?

BY MS. GRIFFIN:

Object to the form.

EXAMINATION RESUMED BY MR. SMITH:

So it ---

All projects have different approaches to them.
So there's not really -- not really a typical
operation.

Well, if you could, do this one thenmn.

Okay. You want me to sketch it?

No, I want you to tell me what you do first.
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First you clean and then you mill or Fake me to
the point where you do the rolling and that sort
of thing. Are you with me?

Yes, sir. Question for you. Do you want the
process prior to paving the asphalt?

From the beginning of the paving. Not the
beginning of the paving, but the beginning of the
project where you clean the road first and then
you mill. Is that right?

Yes, sir. So at the beginning of this project
our contractor installed permanent construction
gigns to establish the work zone.

Right.

You want me to write it down?

Yes, sir. And it doesn't have to be lengthy.
Just like a couple words or whatever describes
the process. Like milling would be
understandable.

So the first step is to install the permanent
construction signs. And the next step on this
particular project is to identify locations for
full depth patching. And then the next step
would be to perform the eight inch full depth
patching operation, which entails bringing a

milling machine on the job site. Milling down
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eight inches and £f£illing the void back up with
asphalt in accordance to our specifications.
All right, so you call that patching?

Yes, sir.

All right.

Once that has been done on this particulaf
project, the contractor was to mill two inches
off of the existing roadway. &and then they would
sweep and clean that surface for any kind of
lcose material. Then once all the milling is
done, they can begin the two inch resurfacing
asphalt. And they would proceed in accordance
with our specifications until it was completed.
What are your specifications?

Specifically, our 2007 SCDOT standards and
specifications manual. Also our special
provisions in the contract. Special provisions
supersede our 2007 SCDOT standards and
specifications.

Are you aware of any special provisions?

Yes, sir.

What were they?

I don't remember at this point in time. I'd have
to review the contract.

SMITH:
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I beg your indulgence.
(OFF THE RECORD)
(PLAINTIFF'S EXHIBIT NUMBER 10, MARKED, ATTACHED)
EXAMINATION RESUMED BY MR. SMITH: ]
Q. Exhibit 10 is 9968 and 9969. Is that the
entirety of the special provisions?
a. Tt's not the -- this isn't all of the special
provisions. No, sir.
Q. Can you name some of the special provisions.
(OFF THE RECORD DISCUSSION)
BY MR, SMITH:

There seems to be pages missing.

EXAMINATION RESUMED BY MR. SMITH:

Q. So what provisgions do you have?

A. According to this document, section 108,
subletting of contracts, specialty items.
Section 108, partnering. Which entails covenant
of good faith and fair dealing. Section A --
section B, partnering. Section 108, temporary
suspension of the resurfacing work. Section 108,
prosecution of the resurfacing work. Section
108, paving operations. Section 108, contract
time and determination and extension of contract
time. Section 108, critical path method in

construction schedules. And section 108, failure
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to complete the work on time.

I believe you were involved with some email
exchanges relating to the name of the contract or
what contract it was. Is the contract the one
ending in 81307

Yes, sir.

So where do a 9130 and a 4130 come from?

So on this particular project, the file number is
3948130. And any other file numbers will be
incorrect. However, these projects do have sub
project numbers for different roads that may be
on this particular project.

Yes, sir. The removal of the cones. Are there
any rules associated with that?

Yes, sir.

Where are they?

It falls under our traffic control
specifications, under -- in our 2007 SCDOT
standards and specification manual. BAnd the
traffic control plan prepared by the contractor.
All right.

And our SCDOT standard drawings that are relevant
to that traffic control plan.

The work zone is defined by the entering work

zone and the end work zone signs. Is that right?

09/12/2026

Garber Reporting
info@gasljlberreporting.com

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 _Bates Page 1455 of 1535




JOE DANIEL LAWS, III
Page 26

W @ =1 ;s W N P
L9
L)

NN NN NN R HHEH PR R B B R RBE
Ul B W N B O W oo WOl s W N KRB O
o] ¥ OO ¥ OO o T ©

Yes, sir.

Those are permanent signs?

On some projects they are. And some projects
they're not.

All right, so in this particular project it was
two miles to be done. 8o the begin work zone and
the end work zone, would those signs ever move?
No, sir. ©Not unless they were hit or struck by a
car. And in that case they would have to be
replaced.

So in between there is a work zone the entire
time this project is being worked on?

Yes, sir.

Did I ask you whether you were allowed to pass in
a work zone?

No, sir.

Can you?

Are you referring to ---

Passing on the right.

Are you referring to people traveling through
this work zone?

Yes, sir.

I'm not sure.

Have you ever -- in your career have you ever

dealt with an excess of asphalt being the
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differential between two lanes that was greater
than two inches?

No, sir. Not that I can recall.

When this particular work was being done, there
would be a -- and they were going to one lane.
How would you direct the traffic to go to one
lane?

So the contractor will be required to install a
lane closure to taper down from two lanes to one
lane.

And how do you know it's ended?

So typically there's a taper at the end of a work
zone for the wvehicles to taper back over to the
other lane.

With regard to the -- how do you illustrate the
taper?

It typically will shift from the lane they were
restricted from, over to the lane that is now |
open free from a work zone.

Okay, 8o -~~~

At the end of a taper.

In this situation the outside lane was the one
being worked on, is that right?

Yes, sir.

So the taper would be in the outside lane at the

09/12/2026

Garber Reporting
info@gasléberreporting.com

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1457 of 1535




JOE DANIEL LAWS, III
Page 28

w W <] oYy Ul b W N R

S I R N N O S S S S O I R ol s
& W N B O W N ;s W N R O

beginning of the work and would angle you toward
the inside lane?

Yes, sir.

And then the taper at the back end would do the
exact opposite? It would taper from the inside
to the outside lane?

Yes, sir.

And those tapers are created with cones?

Yes, sir. Cones and barricades.

If they're done with cones, are they taken down
every day?

So that depends on the duration of the project
for that day. Some projects could go on for more
than one day.

Since only the outside lane had been done and not
the inside, would that mean that it would be
carrying on for more than one day?

It depends on the situation. If the contractor
was required to leave the work zone up due to an
emergency or a shortage of materials or something
to that effect. It would be a rare situation.
And so you remove the taper and the rest of the
cones at the same time, is that right?

Would you repeat the gquestion.

Yes, sir. How do you remove the cones that
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create the barrier/taper?

Yes, sir. 8o those would be removed at the end
of the construction operation after everything
has been safened (sic) up. And typically they
would remove it from the back taper towards the
front.

Against the traffic?

Yes, sir.

Is there any way of alerting the people on the
front that it's taking place?

Would you repeat that question.

Yes, sir. The front of the one lane of traffic.
Is there any way that you can tell them that the
lane is open?

So once that taper has been removed, then that
lane becomes open.

All right, so it's a common sense situation?

I'm not sure.

If there's no longer a taper and no longer a
barrier, that means you can use the road?

Yes, sir.

The individuals that have already passed the sign
that says move to the left or lane ends or --
what is the gign that would tell you that? To go
to the left?
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1 A. So it's a sign that details a taper is coming up
2 ahead.

3 Q. And of course you can't see those signs when you
4 have passed them already. Right?

5 A That's correct.

6 Q. When do you take the veer to the left signs down?
7 ' So those signs are removed once the lane has been
8 . opened back up and the taper removed.

9 Q. And once all the cones have been removed?

10 Yes, sir.

11 Wouldn't it be safer to drive with the traffic so
12 that people could see that the lane is going to
13 be open?

14 A I'm not sure.

15 Q. Was the resurfacing work suspended in this

16 manner?

17 BY MS. GRIFFIN:

18 Object to the form. You can answer it.

19 You're allowed to answer it.

20 ‘BY THE WITNESS:
21 A, I can't recall.
22 BY MR. SMITH:
23 Let's mark this.
24 (PLAINTIFF'S EXHIBIT NUMBER 11, MARKED, ATTACHED)
25 BY MR. SMITH:
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I don't have any further questions.

BY MS. HERBKERSMAN:

I don't have any gquestions.
BY MS. GRIFFIN:

No guestions.

(DEPOSITION CONCLUDED)
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1l CERTIFICATE

2 Be it known that I, Marcie Smith, do hereby
certify that Joe Daniel Laws, III, appeared before me and
3 I took the foregoing deposition at the time and place

| aforesaid by means of stenomask with backup; that I was

4 then and there a notary public in and for the State of
South Carolina and that by virtue thereof, I was duly

5 | authorized to administer an oath; and that the witness
was by me first duly sworn to testify to the truth, the

6 whole truth, and nothing but the truth.

7 I further certify that the foregoing transcript
represents a true, accurate, and complete transcript of
8 said deposition. This transcript may contain gquoted
material; said material is transcribed as read or quoted
9 | by the speaker.

i0 I further certify that the witness was given an
opportunity to read and correct said deposition and to
11 subscribe the same. Should the signature of the witness
not be affixed to the deposition, the witness shall not
12 | have availed himself/herself of the opportunity to sign
or the signature has been waived.

13
I further certify that I am neither employed by’
14 nor related to any of the parties in this matter nor
their counsel; nor do I have any interest, financial or
15 otherwise, in the outcome of this action.

16 Witness my hand and seal this 8th day of June,
2022,

18
MARCIE L. SMITH, REPORTER

19 NOTARY PUBLIC FOR S.C.
COMMISSTION EXPIRES: 11-26-2026

20

21
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23

24
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1 STIPULATIONS

2 It is stipulated by and between counsel

3 for the respective parties that all objections

4 are reserved until the time of trial, except as

5 to the form of the questions.

6 This deposition is being taken pursuant to
7 the South Carolina Rules of Civil Procedure.

8 - - = =

9 The reading and signing of this deposition
10 is waived by the deponent and counsel for the

11 respective parties.

12 | Whereupon,

13 JOSHUA FRAZIER MAKISON, being duly sworn and

14 cautioned to speak the truth, the whole truth,
15 and nothing but the truth, testified as follows:
le EXAMINATION

17 BY MR, SMITH:

18 Q. Mr. Makison, my name is Don Smith. I represent
19 | the Smiths in an action they've brought against
20 King Asphalt and Mr. Economou. And we've asked
21 you here today to discuss your knowledge of the
22 contract relating to this project and anything
23 else you might be able to offer to me regarding
24 implementation of the asphalt or reworking of
25 asphalt or anything like that. I ask bad
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1 questions. So if I ask one of those that you
2 don't understand what the question is asking,
3 then I ask you to have me rephrase it so you
4 . understand it. If I speak too fast or mumble,
5 please ask me to restate it. I'm happy to do
6 that. If you need a break to talk to your son,
7 we can do that as well. This is not going to: be
8 very long. I would just ask that you make your
9 answers audible, as opposed to gestures or non-
10 | verbal answers for the court reporfer. So that
11 she understands what you're saying or mean.
12 Rather than guessing at that.
13 | A. Okay.
14 Q. Could you state your name for the record, please.
15 | A. Joshua Frazier Makison.
16 Q. Can you tell me your date of birth.
]:'? A. April 27th, 1980.
18 | ©. Your educational background? Can you tell me
19 about that.
20 | A Yes, I am a graduate of Clemson University. I
21 | graduated in 2002, with a bachelor's.
22 Q. In science?
23 | A Yes, bachelor's of science. 2And I am a
24 registered professional engineer.
25 Q. Have you done any postgraduate work?
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Postgraduate work? -
Meaning master's or anything like that?

No, sir.

Do you have any certificates or licenses based on
your work experience or any other classes you've
taken?

No, sir. Outside of the P.E. Professional
engineer license.

Where did you work when you got done with
college?

I came -- I surveyed for one year for Midway
Surveying. 2And then I began work at the SCDOT in
2004,

When you were hired what position did you have?
At the time it was called a civil engineer one.
How long did you maintain that position?

That position, approximately one year -- I mean,
I'm sorry, four years. And then I moved to civil
engineer two, which was project manager.

Whére was that located?

These have all been in Greenville.

All right.

And then I became assistant resident construction
engineer in Greenville. 2And then I was xesident

construction engineer in Oconee.
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About what time period was that?

That was up until, I'm going to say, 2017. I
don't remember the exact dates. 2And then I came
back to Greenville as a special projects
residence construction engineer. And I was in
that position until about the end of 2019. And
then I became assistant district construction
engineer. And I served there until April of this
year. And now I'm the district construction
engineer in Greenville.

What happened to the last one?

He moved to Columbia to work in the director of
construction office.

People come to work for the DOT and they don't
leave?

Not often. I mean if they leave, it's usually in
the first year or two.

Yes, 2ir. So Mr. Laws has basically traveled the
game route you have, is that right?

Similar, yeah. I don't remember when he came in.
I wasn't in the office when he came in. But
yeah, he's had a similar career path.

A special project person? .

Mm-hmm.

What is that?
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1 | A. We have some projects that are really big, and

2 they employ a lot of consultant inspectors and

3 consultant project ménagers. And they consider

4 those the special projects. And I was over the

5 one. The S.C. 153 extension.

6 Q. So that was where it ended at 123 and you took it
7 beyond that?

8 A. Mm-hmm. To Saluda Dam Road.

9 Q. So that's your claim to fame?

10 That was one of the biggest ones we did in the

11 district. And that was kind of my last hurrah as
12 a resident construction engineer was that one.

13 Q. So now you*re the district construction engineer?
14 | A. Yes, sir.

15 | Q. In Greenville?

16 | A. Yes, sir.

17 Q. And what are your responsibilities?

18 | A. I oversee all of the resident construction

19 engineers in Spartanburg, Greenville, Oconee and
20 Pickens. And the construction projects and

21 everything included in that.
22 Q. So you probably don't have much work to do then?
23 Nothing. ©No, I'm just kidding.
24 Q. Which of those four counties do you see as having
25 the most growth?
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Greenville has got the most growth as a county.
Spartanburg right now has the largest projects as
far as the scope and scale of them.

Your involvement with the 8130 contract. How
would you characterize that?

I had no involvement. At the time this one was
done I was still the RCE, I believe it was, over
the special projects in that period. So I didn't
have any knowledge of it.

All right, but you were asked to help out with
this due to some number issues or typographical
errors?

I helped with the FOIA request that came through
for some documents, and I helped make sure those
documents were gathered and provided.

The only contract relating to the Route 8 project
was the 3548130 contract?

Yes.

Would that be right?

Yes, that's correct.

Because there was a 3949130, and then there was a
3984130. And those were merely typographical
errors, is that right?

I cannot remember the exact number, but I do know

that there was a misunderstanding in how our
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contracts are set up. So there's a contract ID,
which would be the 39 number. And then under
that would be -- in this case, I think there were
two project IDs and those would be associated
with certain roads.

At this point, are you aware of the process of
asphalting, whether it be resurfacing or creating
a surface?

Yes.

Can you do me a favor -- and we'll talk from a
resurfacing perspective because that's what this
was.

Okay.

If you could take me from the beginning when you

come to the site and you have to wash the road,

.and then you mill, right?

Yes, some projects we mill.

All right, well, let's say we're going to mill on
this one.

Okay.

So if you could take me from the cleansing the
road to milling, all the way to the rolling three
times. Can you do that?

Yes. You want me to write it down?

Please. dJust like step one ---
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Okay.

It doesn't have to be crazy. Just brief, like
two words that say like milling. You only have
to use milling. You don't have to do anything
more than milling.

Okay. So if thig is a milling project, a mill
and fill project, where we're removing the
existing asphalt and placing new asphalt. So
when we first arrive to the job, of course
traffic control is set up for any activities.
Lane closure or whatever it may be by our
standard drawings. And then so if the operations
began, if it's a milling operation, they would
set it at whatever depth we're milling. Usually
two inches. And then they would mill the lane.
And this is, you know -- again, this is very
project dependent. Some projects, depending on
the way the contract is set up, the contractor
may mill both lanes and then come back and pave
it the next day. Sometimes they mill and f£ill in
a certain operation. Interstate, for example.
So I can't really get into as far as -- I mean,
the general idea is, you know, you would have to
mill the surface and then you would pave. And

roll the surface. BAnd then each day, pavement
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markings at the end- of each day. But this number
two and three would just be -- you know, it can
vary contract to contract as far as the actual
proceduée and how they want to do it. So long
as, you know, they follow the contract. So I

can't really speak on the actual staging of that.

But it's traffic control, milling, paving, and

pavement marking would be the typical day's work.
Where would tacking be?

Or traffic control is what I meant. Tacking
would be after the milling, if they were going to
pave that day. They would -- they would tack
that surface.

Was it your understanding everything would be
done for that piece that they were working on,
would that be done the day they started?

Not necessarily. So long as they do not -- that
they follow the procedures as far as our
maintaining, you know, safe shoulders and ensure
that there's not over two inch drop offs of the
surface on the edge of the shoulder. They may
choose -- again, they may choose to pave -- I
mean mill the entire roadway and then come back
and do the paving at a later date. And they

would be charged with maintaining the road during
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that time. If any potholes or anything of that
nature developed.

Q. Have you ever seen a situation where the
differential was greater than two inches?

On the center of the road in between lanes?

Q. Between lanes.

It is -- it is outside of our specification to
have a differential greater than two inches on --

if you've got asphalt, the differential can be up

O W ® -1 ;O N b w N
e

1 to two inches. For a milled surface, it's one
11 inch.

12 Q Have you ever gseen that where it's been greater
13 than two inches?

14 A I have not seen it. I've seen it -- it is

15 allowed to be that way on a temporary basis,

16 meaning while the traffic control is setup. But
17 by the time the traffic control is removed, the
18 differential should be within our specification.
19 | Q. So how many times is it rolled?

20 A. The asphalt?

21 Q. Yes.

22 | A. We have roller patterns that are established

23 based on compaction shots to determine how many
24 times it's rolled. Typically it's on average
25 three passes per roller for each stretch that's
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1 paved.
2 Q. 2nd then there are three different kind of
3 rollers? q
4 A, Yes, sir.
5 Q. So that would be nine rolls?
6 Typically. Again, this -- I'm not familiar with
7 this one or what the roller pattern was
8 established for this particulaf road. But three
9 passes, sometimes it may be four, three, two, and
10 so on and so forth.
11 Q. Yes, sir.
12 But about nine is usually what we look at.
13 . If the rolling has not been completed, the
14 differential is going to be greater than two
15 inches, isn't it?
16 BY MS. GRIFFIN:
17 Object to the form.
18 BY THE WITNESS:
19 A. The differential isn't really measured when
20 rolling has not been completed. It's a loose
21 product at that point. 8o it's really in no form
22 at all. It's just loose asphalt that once it's
23 rolled, and then that's where the differential
24 will be .established.
25 EXAMINATION RESUMED BY MR. SMITEH:
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11
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14
15
le
17
18
i9
20
21
22
23
24
25

And your records illustrate or would show us that
the rolling had been done for that day?

If the traffic control has been removed, then the
work for the day is done at that point. Ox we
would make sure typically, you know, that
everything is kosher before the traffic control
was pulled up.

There's been testimony that the differential was
gix -inches, three or four inches. Is that
poseible?

Now it would depend on -- again, I'm not familiar
with this job. The only time I've seen a
differential of that nature would be if we're
full depth patching. And if we were patching
four inches or six inches, there would be a
temporary differenfial of that. But that would
be inside the lane closure and it would be an
active situation as being -- having asphalt
placed back in there to bring it even with the
surface before the traffic control is pulled up.
The work zone consists of the area between the
begin work zone and end work zone. Is that
correct?

Are you talking about the work area or ---

The work zone. Are those signs permanent?

09/12/2026

Garber Reporting
info@g%berreporting.com

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1478 of 1535



JOSHUA FRAZIER MAKISON

Page 16

1 | A. Usually we do have permanent construction signs.

2 Yes.

3 0. All right. And so those go from the very

4 beginning, regardless of what stage you're at --

5 and if you're resurfacing the road, that's a

6 somewhat slow process. Is that right?

7 A. Yes.

8 Q. Okay. 2And if you're doing 30 miles, it's going

9 to take a while. 8So the work zone begins before
10 that zero mile and 30 miles is where the end zomne
11 will be. 1Is that right?

12 | A Yes. If we had mile markers or mile points in

13 the contract that designate the beginning and end
14 - of the work zone, the work area from where the

15 milling and paving would start and where it would
16 stop.
17 | © All right, with regard to the reduction in speed.
18 When does that occur?

19 | A The reduction in speed -- if there is a reduction
20 in speed it would have to be -- it would be
21 posted and it would be posted prior to the work
22 zone. Prior to where the traffic control began
23 to set up the lane closure.
24 Q. So that would then be permanent as well for the
25 duration of the work?
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1 A. Yes. We would be required -- for law enforcement
2 to be able to enforce the speed limit it would
3 have to be posted as such. Otherwise the speed
4 limit is assumed to be the same as posted.
5 0. Any difference between a cone grabber and a
6 flagman?
7 BY M8. GRIFFIN:
8 Object to the form.

9 BY THE WITNESS:
10 A. I'm not sure what a cone grabber would be.

11 EXAMINATION RESUMED BY MR. SMITH:

12 Q. A cone setter?
13 A. Okay. I'm not sure how the positions are divided
14 up with a contractor or how -- who they have
15 doing what activities. But the flagman is
16 - stationed at a stationary location and is
17 equipped‘with a radio and the flag and the sian.
18 And the one setting up the cones, sometimes they
19 work for other -- for sub-contractors. Scmetimes
20 | the prime contractor does their own.
21 Q. all right.
22 ' A. But I couldn't say if any of the ones setting up
23 the devices actually acts as a flagman as well.
24 . ,} Q. The removal of the cones. Which way do you pick
25 them up?
Garber Reporting
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1 A, They are picked up backwards in order to provide
2 the taper until the last -- the last moment. So
3 when you're approaching in the lane, you'll have
4 your cones at an angle, which is your taper that
5 directs you into the other lane. When you're
6 removing the cones, you remove them backwards.
7 People can start moving over earlier, but the
8 | taper remains there to protect anything that
9 still may be in the closure, as well as the
10 workers removing the cones.
11 Q. Doesn't that create a drafting situation where
12 people will slide over the right side and get
13 around the people in the front?
14 BY MS. GRIFFIN:
15 Object to the form.
16 BY THE WITNESS:
17 A. I'm not sure I understand that.
18 EXAMINATION RESUMED BY MR. SMITH:
19 Q. Well, there's one lane of traffic and the cones
20 are removed behind the people in the front.
21 Doesn't that create a dangerous situation with
22 the people passing?
23 A. With the people passing, as long as the lane
24 closure is set up it would still be flagged. The
25 people removing the cone would typically utilize
Garber Reporting
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1 the closed lane to move back and remove the cones
2 as they go.
3 BY MR. SMITH:
4 I have no further questions.
5 BY MS. HERBKERSMAN:
6 No questions.
7 BY MS5. GRIFFIN:
8 I don't have any questions.
9 (PLAINTIFF'S EXHIBIT NUMBER 12 MARKED, ATTACHED)
10 (DEPOSITION CONCLUDED)
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 Q. Okay, so when you had been driving around, had
2 you been in Easley already and then gone to
3 Pickens and came back?
4 A. Yeg, ma'am.

5 Eg,- Do you remember seeing any of the;road

-6+ |- % - construction earlier that dayﬂ

[7-[A.- -Yes, ma'am.- On the way to PicKens and then on

F8-[- - - the way back as welld

9 Q. Okay, when you were heading to Pickens, do you
10 remember what time it would have been?

i1 A. No, ma'am. I do not.

12 |[Q.- -Do you remember any of the §igna that were up in

h3-'- - « the area where there was road:work'going=on?

L4 - |"A.: -On the way there or on the way back or both?

15. [-Q.. «Rither way.

L6-]|-A.: -On the way back, so_whenever I was driving on the

E7-|- - - side of. the construction, I did rémember seeing

BL8-[- - - an orange sign saying constfuction zoné o

fo-|- - ¢+ construction work ahead.|

20 Q. Earlier that day, before this accident happened,

21 did you actually see workers out ---
22 A, No, ma'am
23 | Q. --- doing work?
24 A. No, ma'am.
25 Q. Do you recall what time you were heading back to
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Easley?
Maybe somewhere around four or five. Maybe.
. Was it still light?

Yes, ma'am.

No, ma'am.

A
Q
A
Q. And so you didn't have your headlights on?
A
R

.- <End whén,yéu were on Highway 8, going back-toward

e . Easley, can you describe what typeﬂéf Eiaffid

.9-[+ + ¢ there was.|

po-|-A.- ‘It was -- it was busier than usual.- Just because
f1-]- - - there was only one lane.- So it was kind of jusf
N2<]- - - like a line of cars.|

i3-[-0.- -Okay, which lane were thé cars in?®

La-[-A.- -We were in 'the left lane

.+ *And were you following the moped?

-The moped was in front of me.|

Q.+ -Directly in front of yOuﬂ

. -Oﬁay, go you were the first car behind the moped?|

Q
A
Q
8: [‘A.+ «Directly in front of me.|
Q
A
Q

RO -Yes, ma'am.] ’

21 . And how long had you been following behind the

22 , moped?

23 | A. I don't remember, But it couldn't have beeh more
24 than five minutes.

25 Q. Do you know what speed the moped was going?.
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1 tg.- -and were theré Eiafffglgénes outﬁ

-Yes, ma'am.|

B
-3+ |<@.+ :0Okay, and where were the traffic coﬂegﬂ

[-4-]-A.- -They were on the dotted lines betweén -- 1like thd

['5-1- - - white lines between the two lanes.|

*6+|-Q.+ -Okay, so were the traffic cones in the area wher

«7+]|- « + this accident happened?

k8- [-A.- -We had like just finished passing through all of]

9-]- - . them; so the right lane was opening back up.: Sd

Bo-|- + - I guess kind of.]

Hi-|-0.- -Okay, explain that to me.

12 ||-A:- :I don't understand the gquestion.- Like it wasn'f

3~ 1~ - - right at the cones 6r in between the cones, if

la-]< < « was like right after thHe cones were finished, if]

5-[- - - that makes sense.|

hG-I-Q.- -Okay, so if there are coneg in the middle of E@é

E?‘ + * * two lanes.- That’s what you're sayingﬂ

-Yes .|

-Yeg, ma’'am;

A
hS-|-Q0.- -and then the conez ended?

B2

Q

Q.+ ‘That's what you're tryifng to Say.- And then how

th .- - far after the cones ended did this accidenﬂ
R3-|- - - happea?
R4-[|-A.:- -I'm not gonna say right afte¥, but maybe like ten

R5-]|- - - Seconds after| '
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Q. Can you translate that into like the cones ended
and there's a business there, or a road there,
and then where the accident happened? I'm trying
to get distance.

Do you want me to use like feet or ---

Q. Yeah, well, if you know feet. A lot of times
people don't do too well on feet. But that's why

I was asking about like if there was a landmark

W o =1 G N e W N B
=

that you know, okay, the last cone I saw, I was

10 where on Highway 8. And then this accident

1L happened where.

12 | A I'm trying to remember. I'm sorry.

13 | Q. That's okay.

14 | A Because what I remember is I remember passing the
15 Pickens YMCA, because that's where all the cones
16 was on the left lane. I don't remember -- I know
17 -- I don't remember what places were there. )
18 Q. Do you have any recollection as to where you last
1% saw a cone, other than it was ten seconds

20 earlier?

21 | A. No, ma'am.

{5t STy, ST, (D ey GEv it B, (i Sevick
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A. I do not.

Q. Do remember what speed you were traveling?

A, Between 35 and 45. I didn't want to be too close
to the moped, because it's too much anxiety.

Were there two people on the moped?

Yes.

Q. Did you see what they were doing when they were

' traveling?

W W 1 e R W NP
©

I
A. They were -- it -just looked like they were

10 driving normally.

11 | Q. Was it a man driving or a woman driving?

12 I think it was a man, but I'm not 100% suré on
13 that.

14 Q. Did you see if they were holding onto anything
15 when they were on the moped?

16 A As in holding onto each other or ---

17 Q. Each other, or the moped itself, or have anything
18 in their arms?

19 | A I think that the person on the back was holding
20 onto the driver.

21 Q. Do you remember if anybody had on helmets?

22 I do not‘remember. I'm sorry.

23 in ‘the: left  lane+ And

10

i8]
o
&

©Wo,Tit/was bIoSkEd OIf. For/Ethe. road Work
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[T a.- _-Yes]

-2- |- < Q.. -Okay, so there are cones and then there were carg

«3+ |+ + + + ‘in the lane that would be the center -lane; and

4+ [+ « « « -then the curb lame we!ll calliit.- Were thered

-5. |- « « . ‘cars traveling in both lanes?

[6-]- - A.- -Oh, no.- I'm sorxy.- I thought you meant like in

[(7-1- - - - «<the left lane.|

Laa R ‘No.: So if we're saying we're géing’towardd

*Ge |o o » . -ﬁasley, we'll call it the curb lane.+ And thed

hO- « « « + -the other one, the left lane, heading toward

o8
=2

-Easley.* Were there any cars in the lane-ﬁhegé

hZf » « -« « -the curb was?

-Oh, no, ma'am.- I'm SOrry.|

A
h4. [+ - @.- ‘Do you know whern cars ended up in that lane?
A

-When the cones ended.|

16 LQ.- Okay, when the cones ended.+ So like Een.secondd

L7« |« « « « -edrlier?

ua. . .'A_. .Yng

19 Q. And then when the cones ended, and then cars were
20 traveling in the right lane, do remember how many
21 cars would have passed you in the right lamne?

22 BY MR. SMITH:
23 Object to the form.
24 | EXAMINATION RESUMED BY MS. GRIFFIN:

25 Q. If any? And he can ocbject to the form, but
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1 | you're to answer. it.anyway.|
[2-|"&:- :Okay.- Well, that is kind of . like ‘when thg
[[3-|-:- - accident had happened.- So nobody had passed:me,]
<4 - - because the moped was: in' front of 'me.- And. then
[+5 - - the car -- IL'"think-it-was a blue car was behind
|..:5 . . .».m_'ei ]

7 |Fel" A Blue car was @irSstiy benind your

[8-]-A.. ‘Yesg, wma'am.]
S Q.

10 A,

11 it was blue.
12 Q.

13

14 A.

15

16 Q.

17 A. Yes, ma'am,

And what type of car was it?

I don't remember. I just kind of remember that

Do you remember like if it was a sedan or a
pickup truck? Do you remembexr that?

It was just a small four door blue car. I don't
know what kind of car, though.

So the small four door blue car is behind you?

18 |[Q.- -And then what do you Femember happeping?

Ro-[-A.- -I.remember the'blue:car had went to get into the
RO- - right ~lane, because thé cones had: ended.| " And

21 then the moped had went to get into the right

22 lane. And I assume that they were doing that

23 because they were going slower. Aand they were
24 just trying to get out of the way. And so I

25 guess the moped did not see the blue car. So
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1 ~did happen. So yeah.

2 |FQT- Had you seen the Blus,car Bove into the 7ight

“lane?
-6 Hemofedlntothe%rlght1ané”1~3fbas:|.cally,rlghtl
[(7% aftersthe cones . ended: Because we were traveling

8 pretty slow, because I think it's 45 through

9 there. 2aAnd we were going like 30, 35.
10 Q. Okay, so you're saying once that lane opened up,
11 then the blue car moves to the right lane because
12 it was clear to accelerate?
13 A, Yes, ma'am.
14 Q. During the time you were traveling on Highway 8
15 that day, and before this accident happened, did
16 you ever see a truck removing traffic cones frqm
17 the road?
18 A. No, ma'am.
19 Q. When you said somebody called you in 2020, was it
20 a trooper or was it a man named Mr. Presley?
21 A. It was not a man named Mr. Presley. It might
22 have been -- it had to have been a trooper. I
23 think his name was, like, Sergeant -- can I look
24 at my phone? I th?nk I still have the voice
25 mail.
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1 February 4th, 2020, at 1:30 was when I got the

2 voice mail.

3 Q. Had you talked to anyone else about the accident,

4 ‘ other than your mother and calling 3511 before you

5 heard from Sergeant Brown?

6 A. No.

7 Q. Did you take any photographs?

8 I did not.

9 | 9. I know you said you saw it happen and just so I
10 understand. You were right next to the moped, or
11 had you already passed it when the accident
12 ' happened?

13 | A I was in the process of accelerating to pass it,

14 but it stili happened liﬁe directly in front of

15 my car. Because it had like -- I never know how

16 |+ = to explain this.” Because when I was trying to

17 explain it to my mom, she didn't understand. [Ego

e '

18)a

a

21 Q. Correct.

22 | A. They were about to merge over to go over that,

23 ~and I didn't want to speed up in case they're

24 like, never mind, you know. Always expect the

25 unexpected. So I stayed back just a little bit.
Garber Reporting
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1 And then whenever I got faster, that's when it
2 happened like right in front of my car.
3 - [_Q + «Do you know how far inte thé:-lane; the moped -wad

<4+ {- « - . :‘before it was hit?- That is was the entire moped

:§- |- - - - -in the lane or part of the moped or ---

-6 - -+ A.- -So when the moped ‘got hit, it had like just --

[7- ] - - - -1like the back tire had just croéssed over thg

8- |- : - - -white line to be, T guess, fully in the right]

|_--9_'..f." [ s‘lane'..l

10 [Q.- -Okay, did the moped fall dowsn on the pavement

H1. |- - « - -first before it got hit?

|l:2". . e A_ .- .:¥es-.i|

b_-a-_- LREEN o B <86 the moped leaned over, fell down, and then th"el

Ba- |- < - - <car mit it

B5- |- - A.- :Yesd

16 Q. And do you know if the moped fell over because
17 | the driver lost control?

18 | BY MR. SMITH:

19 Object to the form.

20 EXAMINATION RESUMED BY MS. GRIFFIN:

21 Q. You can answer it. Why do you think ---

22 BY MR. SMITH:

23 You're leading her.

24 EXAMINATION RESUMED BY MS. GRIFFIN:

25 Q. Why do you think the moped fell over?

Garber Reporting
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testimony was?

Yes.

All right. And what I'm telling you is, is that
between the point of impact, where we understand
it happened, and the DMV is roughly one and a
half miles. So what I'm asking you when I just
played ten seconds, does it seem like you were
traveling longer than ten seconds after the cones
stopped when the accident happened?

No, I think ten seconds is right.
STILL:

Nothing further.

EXAMINATION BY MR. SMITH:

1

2 A.
3

4

5

6

7

8

9
10 ‘A,
11 BY MR,
12
13
14

-Ms. Bryan, my riame is Don Smith.: I represent th

[o.-

]
wn

-Smithis for this particular wrecki- My

[F¥]
o

-understanding is you were sure where the cones

-¢nded.- Ts that right3

A

-'Y_eS--.|

-And the first car to go into the fighﬁ'lane wad

-what?

-The blue Gar.|

%]

-The blue car.- Is the blue car the one that hif

- them?|

~Yes |

Who went into the right lane first?

09/12/2026
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Page 23

1 A. I don't know.

2 Q. Did you ever talk to anyone who was on the moped,

3 so Mr. or Mrs. Smith?

4 A. No, ma'am.

5 Q. Had you ever seen them in the area before?

6 A. No, ma'am.

7 Q. Did you talk to anyone else about the accident?

8 A. No, ma'am.

9 | Lg.- ‘Do you have any recollection bfrhow-muéh.distancd
_EO‘ . e went by between when you saw the moped going td
11- |- - - - -the right and when the moped was on its side?

H2- - A.- -You said how many seconds?

13 - Q.* <How manf_feetﬁ

4. [+ K.- -Feet?- Oh, ﬁaYbé two or three feet |

hS-" - Q.* S0 it traveled about two or three feétr- Aﬁé_thgﬂ

[

- +the next thing you saw was it was on.itswsideﬂ

A,

n7- -Yes, ma'am.|
18 | 9.+ -In the right lane3
iER ‘Yes, ma'an.]

L
o

-Arid then the collision Happenéd®

[T ]
et

--Mm_—..hmm :l

A,
: '.Q-.
- 0.

(B3]
B

*Yéu have to anawer =;4

R3-]- - A.* -Yes, md'am.- Sorryl]
24 BY'MS. GRIFFIN:
25 All right. Well, those are all the questions
Garber Reporting
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A. The blue car.

Q. He was directly behind you?
Yes. So the blue car was directly behind me.
But I was checging my mirrors, you know, because
I was gonna get over. And then I had seen the
blue car get over, so I didn't. And then the
moped had gotten over and that's when the

accident had happened.

W oo =] o e W N

Q. Had the blue car already completely gotten into

10 the right lane?

11 | A. 'When?

12 Q. When the moped started. (
13 Yes.

14 |[Q.- -How far behind you'was the blue carj

s |-A.~ +I'm not, Sure.|

A6 |+~@Q.« -at that point how close were the cars in the left

H7- |-~ - lane since it 'was behind the moped?

-';ﬁ??CaﬁiIfdd:like”cérhléﬁgthsﬂ

Q.- -Certainly.

|~Q.+ Was: there a long line in the left. lane?

7y
Q

pO- |-A.- “Okay, I'd say like half a car lengthl]
Q
A

a*;v-«I:don*tgthiﬂk-itfwas=toc~léng4

23 Q. What did you tell the trooper when you called him
24 back?
25 A I don't remember. Actually, I think I told him

Garber Reporting
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Page 30
1 Lg.~ -So the cones were there, but you had nd
2. * - -« -indication or you didn't see anybody piEkiggftheﬂ
-3s - -+ «up?
- 4- A.: <No, there was nobody picKing up the cones.|
.5- |+ * Q.- :Okay.
-6 - - A.- -1 don't think they were finished doing road work.|
7 |- Q.+ +So there was gtill idad'workﬂ
-8 - 2.- -Well, there was nobody out there like working ony
[9 - : * - -the roads physically.- But I just assume when I
no- . +gee Cones, and there's nobody out there working,|
Ll ‘that, they're not done and that there's something
n2- ~they need to fix on that side that they haven't
3 -gotten €6 yet.- 8o they block it off )
14 Q. So you said that you were about ready to go into
15 the right lane as well?
16 A, Yes.
17 b.- -Is that because you believed the constructioﬂ
hg- |- - - - -zone or whatever had completed?
HQHI T A.- -Yeah:;, because it was thé end of the cones.- S0 il
RO~ -was, like, end of construction .zone, and I wanted
RL- "to go at least the speed limit.- So I was gonng
R2: ) - -get over, but the blue car had gotten over first |
b31 . ~ Q.-"-Was there aﬁ&ﬁhing that told you; other than_yoqﬂ
b4 - . -belief, that that's what it meant?
25 BY MS. GRIFFIN:
Garber Reporting
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Page 31
1 Object to the form.
2 BY THE WITNESS:
3
4 EXAMINATION RESUMED BY MR. SMITH:
5 Lg;- i80 it didn't say this is the end of constfugtionﬂ

e o . There was no sigﬁ.saying_thahﬂ

[7-]- - A.* -1 don't remember Seeing a sign say that.|

8- [+ + Q.- -So then thit was just your belief?- It wasn't

+9+ |+ « « + -because samedne else told you or, you know, som'é

llO = 4+« «gign said that you were .done wWith co_ns'tr’uc"tioflJ

[
[

-2And yém believed that so you were getting over.?!

nz.f. s AL .YéSJ

-Is there any doubt in your mind that that blug

[
(¥4
B .

h.4 “ « « « .car was behind you?

L5- A.. -No doubt in my mind the blue car was behind me.|
h6- |- - 9.7 -And that's in the left lane?

L7~ A.. -Yes]

18 [r;; . ;-'I;here was one sign thai:. t:"::-:ii'd foad work ahead?l
EX -Yes .|

A
Bo-|- - g.: ‘But there were no signs saying road work was

h]_... . - + «done?

B2 |- - A.- ‘I don't remember seeing -- there might have been

B3- |- - - - -one.- But I didn‘t see it

24 Q. Did the blue car have a turn sigmal on?
25 A. I don't recall seeing a turn signal.
Garber Reporting
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Page 18

1 walk my moped across the lanes.

2 A. No, ma'am.

3 | Q. Did that happen?

4 | A. No, ma'am.

5 Q. Okay, so you never saw the moped operator stop

6 his moped and walk it into the other lane?

7 A. No, ma'am. I did not.

8 Q. Okay, so he was always proceeding when he was in
9 the left lane and as he moved to the right lane?
10 A, Yes, ma'am.

11 LQ;- +Do you remember at ﬁhat'angle he would have moved

THEE into the right ‘lane?- And I inéan, like, did he

hi3- |- - - _make a right turn that would be more like a 90

h4' . . ‘?dégrEB.anéle;ﬂﬁr'waé:it more of a 45 dEQred

hs-'- . angleﬂ

fle- |-A.- -Well, it started out as like a regular mexrge, I|

B7-[- - - guess.- And then whenever the blue car honked
ie-|- - - their horn saying, like, hey, I'm coming, I'm
Ro-|- - - speeding up.- They did like a sharp 90 degreeq
RO- |- - - angle and basicéll?'laid the moped down.|

21 Q. Okay, so when you say the blue car honked and

22 | like they were speeding up, did you see them

23 speeding up?

24 | A. A little bit, yes. It was -- they couldn't have

25 gotten much faster just because of how fast it

Garber Reporting
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1 Q. Was the blue car passing you?
2 They were like near'the end of my car, kind of in
3 the blind spot.
4 Q. But they had been behind you?
5 Yes.
6 Q. And now part of the car was ahead of you or next
7 ' | to your car?
8 A. Yeah, kind of. And then I slowed down because I
9 had started to see the moped get over.
10 Q. Do you believe the moped was speeding up?
11 No, no. I don't think the moped was speeding up
12 at all. The moped was getting into the right
13 ‘ lane because -- well, what I -- the reason why I
14 think they were getting into the right lane was
15 because they were traveling at a slower speed

[
(4]

24 | BY MR. SMITH:

25 I have nothing further.

Garber Reporting
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1 | CERTIFICATE

-2+ |+ = - - ‘Be it known that I; Marcie Smith, do hereby
+ l"certify that Olivia Paige Bryan appeared before me and :
+3+ |-took. the foregoing dep051t10n at the time and placse
- + |-aforesaid by méans of stenomask with backup; that I was
-4+ |-£Hen and there a notary publiec in and for the State o
- - |-South Carclina and that by virtue thereof, I was dul
-5. |-authorized to administer an ocath; and that the witness
- -« |-was by me first duly sworn to testify to the truth, thq
-6+ |~whole truth, and nothing but thée truth.|

“7-7|+ + + + -I further certify that the foregoing transcript
- . |-represents a true, abcuxaté, and complete transcript of
-8+ |-said déposition.+ Thi§ transcript may contain quotec

+ « |'material; said waterial 1s transcribed as read or guote
‘9. |-by the speakerl

10- |- -+ - + -I further certify that the witness was given a
. « |-oppeortunity to read and correct saild deposition amd ti

11-_-sﬁbsqribe the same.- Should the signature of the witnes
- . |“not be affixed to the deposition, the Withess shall no
12- |- -have availed hlmself/herself of the opportunity to si

+ « |-or the digrnature has been waived.|

N4- [-nor reélated to any 'of the parties in this matter no
¢ «}-their counsel; nor do I havée any interest, financia
15- |-otherwise, in the olitcomé of this adtion.]

s - |- =+ + -I further certify that I am neither employed bg
I o

6- |- -+ - - -Witness my hand and seal this 28th day of
- - |-January, 2022,

18- [+ - « = = =« = & « } T _ ]
+ w|+« .+« -« .+ .+ .+ - -MARCIE L. SMITH, REPORTE
19-|- - . + - .« =« « « . .NOTARY PUBLIC FOR S.C.
voa e e e e e e - - . . JCOMMISSTION EXPIRES: 11-26-2028§
20
21
22
23
24
25
Garber Reporting
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Notice of Appeal, filed June 23, 2025. (App. 23)
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STATE OF SOUTH CAROLINA )
)  INTHE COURT OF COMMON PLEAS &
COUNTY OF Pickens ) THIRTEENTH JUDICIAL CIRCUIT %
1
Michael and MaryAnne Smith ) S
Plaintiffs, ) r% g
) NOTICE G
vs. ) OF APPEAL o

)

King Asphalt, Inc. )

Defendant. ) FILENO. 2021-CP-39-00329

NOTICE OF APPEAL

NOTICE IS HEREBY GIVEN that Plaintiffs, Michael and MaryAnne Smith, appeal to the South
Carolina Court of Appeals from the Final Order entered on May 27, 2025, by the Honorable
Jessica A. Salvini. This Final Order denied Plaintiffs’ Rule 59(¢) Motion for Reconsideration and
left undisturbed the Form 4 Order previously entered granting Defendant’s Motion for Summary
Judgment.

This appeal includes all prior final and interlocutory orders that merged into the Final Order,
specifically:

1. The Form 4 Order granting Defendant’s Motion for Summary Judgment.
2. The Final Order entered on May 27, 2025, denying reconsideration.

A copy of the appealed Order is attached as Exhibit A.

Respectfully submitted this 23rd day of June, 2025.

Dieefel) Bolor 2 4/53/45

Mlchael D. Smith, Plaintiff pro se ‘Date /
46/23/2.5
Smith, lamtlﬁ' pro se Date
220 Stancil Street

Easley, SC 29640
MichaelDSmith@housemail.com
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Notice of Appeal - Exhibit A

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF PICKENS ) THIRTEENTH JUDICIAL CIRCUIT

)
Michae] and Mary Smith, )

Plaintiff, ) FINAL ORDER REGARDING

vs. ) MOTION TO RECONSIDER

)
King Asphalt, Inc., )

Defendants. ) Case No.: 2021-CP-39-00329

A Rule 59(e), SCRCP motion to reconsider and to alter or amend has been received, filed
with the Court on February 28, 2025, and served on the Court on February 28, 2025. Plaintiffs’
then filed a Supplement — Plaintiffs’ Motion to Reconsider Pursuant to Rule 59(e) on March 20,
2025 and served it upon the Court on March 21, 2025. As previously explained, pursuant to Rule
59(f), SCRCP, the Court, in its discretion, may decide the motion based on briefs without oral
argument. The Court indicated to the parties by prior order in the Initial Order Regarding Motion
for Reconsideration that it would decide the issues on written submissions. Further, the Court
informed the parties that written submissions were not required by the non-moving party, and that
the moving party could rely upon its filings or supplement. Plaintiffs then filed a Motion for Leave
to File a Surreply to Defendant’s Return to Plaintiffs’ Motion to Reconsider, which this Court
granted. The deadlines to file written submissions regarding this motion has now passed.

After careful consideration of the able arguments and filings of Counsel and review of the
record, the Court is unable to discover any material fact or principle of law that either has been
overlooked or disregarded and further finds no error of law or fact not appropriately considered.

Accordingly, the Motion for Reconsideration made pursuant to Rule 59, SCRCP, I'is
respectfully DENIED.

IT IS SO ORDERED.

Presiding Judge’s Signature Page to Follow.

t The Court, in its discretion, has determined this Motion on the filings, without oral argument, pursuant to Rule 59(f),
SCRCP.

Page 1of 1
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Pickens Common Pleas

Case Caption: Michael Smith , plaintiff, et al VS Themistoklis Economo , defendant,

et al
Case Number: 2021CP3900329

Type: Order/Other

So Ordered

Jessica A. Salvini

Electronically signed on 2025-05-27 12:21:53 page 2 of 2
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Smith v. King Asphalt, Inc.

Court of Appeals Case No. 2025-001327

ROA - 31

Motion and Affidavit to Proceed In Forma Pauperis (Appeal), filed by Michael
Smith June 23, 2025. (App. 24)
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS &

)
)
COUNTY OF Pickens ) '
) THIRTEENTH JUDICIAL CIRCUIT =&
Michael and MaryAnne Smith ) ' X
Plaintiffs, ) MOTION AND AFFIDAVIT TO e
) PROCEED IN FORMA PAUPERIS = &
)
)
)

V5,

King Asphalt, Inc.
Defendant. ) FILENO. 2021-CP-39-00329

Motion and Affidavit to Proceed IN FORMA PAUPERIS

We, Michael and MaryAnne Smith, Plaintiffs pro se, are unable to pay the costs of filing, service, and all
additional court-related expenses associated with the action and appeal. We respectfully request leave to
proceed in forma pauperis, pursuant to Rule 3(b)(1), SCRCP and S.C. Code Ann. § 15-9-30, and as
interpreted by Ex parte Martin, 321 S.C. 533 (1993).

Plaintiffs respectfully assert that this appeal is taken in good faith and is not frivolous. The issues on
appeal include whether the Circuit Court committed legal error by:

1. Granting summary judgment despite undisputed evidence of a statutory and regulatory

violation supporting a negligence per se claim; and
2. Denying Plaintiffs’ Rule 59(e) motion without addressing material factual and procedural

issues raised therein.

Plaintiffs believe the Court of Appeals has jurisdiction to correct these errors and that substantial
questions of law and fact remain unresolved. Plaintiffs are functionally indigent and unable to secure
adequate legal representation without in forma pauperis status, and therefore request permission to

proceed accordingly.

Plaintiffs submit the following financial affidavit in support of this motion. A proposed Order is attached.

Address 220 Stancil Street, Easley, SC 29640
Age 72/54
Occupation Retired/Disabled
Employer None
Employer Address N/A
Gross Monthly Income Amount:
1) Eamings (attach recent pay stubs) -0-
2) Overtime N/A
3) Social Security, VA Benefits, $1470

Workers’ Comp or Disability (SSI)
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4) Unemployment N/A
5) Alimony / Child Support (receiving) N/A
6) Other (Specify) SNAP/EBT $156
Total Amount (4dd lines 1-6); $1626
Assets Amount:
1) Cash $20
2} Money in Bank Accounts (Checking & Savings) $35
3) IRA/40lk/Pensions N/A
4) Other (Specify) | | f [
Total Amount (4dd lines 1-4): $55
Monthly Expenses Amount
1)  Rent/Mortgage $300
2)  Utilities $150
3)  Cell phone / Phone $32
4) Food $450
5)  Child Support / Alimony (Paying) N/A
6) Child Care N/A
7) . Car Payment N/A
8)  Car Operating Expenses N/A
(Insurance, gas, maintenance)
9)  Clothing $150
10) Cable/ Satellite TV / Internet $30
11) - Medical / Dental / Vision Expenses N/A
12) Medical / Dental / Vision Insurance N/A
13) Credit Card / Loan Payments $186
14) Other (Specify) [ | 1
Total Amount (4dd lines 1-14): $1298
We declare under penalty of perjury thatjthe above information is true ang correct.
N X
i . Smith, Plaintiff pro se [, Dife /

g o X
ryAnht Smith) Plaintiff pro se Date

Sworn to before me this 23rd day
' Wiy,

A} lr, - -
/ \\\\\;0..% Iﬂ.,:zofg "i,’_
@/ O—rgf SRR

Nofary Public for South Cii_r/_g_lﬁi fa / g Eapires
.My Commission Expires: 7052. g mw\,"’;l"w ‘!
%

c)("
- s,.
". "n'o
..%-.

3
)

0 &8, 9 ol or Nb’\?m'—‘:ee_
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Smith v. King Asphalt, Inc.

Court of Appeals Case No. 2025-001327

ROA - 32

Transcript of the hearing held January 27, 2025, before the Honorable Jessica A.
Salvini, filed in the circuit court July 11, 2025. (App. 8) / Transcript of Record:
January 27, 2025 Hearing on Motions for Summary Judgment before The
Honorable Jessica Ann Salvini, Circuit Judge, dated February 20, 2025. (Resp.
12)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

[

COUNTY OF PICKENS THIRTEENTH JUDICIAL CIRCUIT

MICHAEL and MARY SMITH NO. 2021-CP-39-00329

VS.

THEMISTOKLIS ECONOMOU, et al TRANSCRIPT OF RECORD

et e gt e e

Motions

BEFOR Ea

THE HONOﬁABLE JESSICA ANN SALVINI, JUDGE

DATE: Monday, January 27, 2025
Pickens, South Carolina

APPEARANCES:

MICHAEL SMITH; PLAINTIFF

Pro Se

CATHARINE GARBEE GRIFEFIN, ESQUIRE

Attorney for the Pefendant King Asphalt, Inc.

Reported by: Cathy J. Provost, RMR, Official Court Reporter
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INDEXES

Order/Ruling of the Court ....c.iiiiiiiniieinereccnennnes 16

Certificate of Reporter ......iiviivninenrnnennanns 20

INDEX TO WITNESSES

DIRECT: CROSS: REDIRECT: RECROSS:

(No witnesses called.)

INDEX TO EXHIBITS

IDENTIFTED: ADMITTED:

(No exhibits marked.)

COURT REPORTER LEGEND:

dash —— intentional/purposeful interruption; change in thought
ellipses ... trailing off

[ph] phonetically written

[sic] written as said

[indiscernible] unable to be understood
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-~~~ PROCEEDINGS —

THE COURT: We are here in the matter of Michael Smith and
Mary Ann Smith versus King Asphalt, Inc., et al. This is Case
No. 2021-CP-39-00328. I have plaintiff, Mr, Smith, present.
He's self-represented. I have defense counsel piesent.

This is on the court's docket for plaintiffs' motion for
summary Jjudgment, the Smiths' opposition and their motion for
summary judgment, and I've been handed up the deferidant's
memorandum in support of their motion and in opposition to the
Smiths.

So I think what I'd like to do is let's start with some
argument, because it will take me some time to read through this
this afternoon. So I am happy to hear from you. Let's start
with your motion since it was docketed first.

ATTCRNEY GRIFFIN: Yes, Your Honor. Catharine Griffin for
King Asphalt, Inc., the only remaining defendant in this case.

THE COURT: I saw that.

ATTORNEY GRIFFIN: Yes. So first I want to point out,
because this is the second or third time it's happened, that
Mrs. Smith is not here today. Since these plaintiffs are
representing themselves, Mrs. Smith has failed to appear and so I
think for that reason, that her motion for cross-motion for
summary judgment should be denied, and alsc the motion ‘that I had
filed seeking summary judgment on behalf of King Asphalt should

be granted as to Mrs. Smith because she has failed to appear at
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the hearing today and she was properly noticed to come today.

Mr. Smith is not allowed to represent her as his wife, so
having said that --

THE COURT: 1I'll take it under advisement and I'11 consider
that. But then, Mr. Smith, tell me why your wife isn't present.

THE PLAINTIFF: She's sick today.

THE COURT: Okay. All right. 1I'll take that into
consideration, the fact that the reason you're telling me she's
not here is because she's sick.

But, all right, yes, ma'am.

ATTORNEY GRIFFIN: Okay. Your Honor, this motion for
summary judgment has been filed broadly on the basis that the
plaintiffs cannot meet their burden of procf and prove negligence
against King Asphalt because they need expert testimony.

So to just give you some background as to this case, this
arises out of an accident which happened back on March 22nd,
2019. And in that accident Mr. Smith, who's here today, was
driving a moped on Highway 8, and his wife, Mrs. Smith, was a
passenger on the back of the moped.

On that day -- it's not disputed —— King Asphalt had
previously milled the pavement on Highway 8 so they had removed
asphalt, and then they were coming back on that particular day
and replacing asphalt which was in the right lane, or outside
lane, so0 the inside lane was already milled, and so there was a

differential in the two lanes.
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On that day Mr. Smith had gone with his wife to go get some
things that they needed that day, and when they were driving back
the traffic was backed up behind them because the right lane had
been closed according to DOT specifications to do the new
asphalting.

And so at the end of the day when the asphalting was
completed up to the point where they were planning to stop that
day — and all of this was approved by DOT and inspected by the
DOT —- they then remove what was a lane closure. So the lane
closure is put in place according to SCDOT specifications, and
when they put it in place they put a taper in so that you direct
the traffic away from the closed lane to protect the workers who
are in the closed lane.

So when you take the taper off of a lane what you do is you
start at the backside and you go from, in reverse, so King
Asphalt's truck was heading against the traffic in the right lane
picking up the cones. As they were picking up the cones, then
the testimony is that the cars could move over to the right lane
which had Ereviously been closed. So now we have a newly
asphalted right lane and an inner milled left lane.

Mr. Smith was on his moped in the inner lane/left lane. The
defendant who has already settled, Mr. Economou, moved his car
either from the left lane or had already been in the right
lane —— I'm not sure, but it doesn't really matter for the

purposes of this motion —— he ends up in the right lane after the
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cones have been removed. When he is in the right lane then

Mr., Smith either stops completely, according to his testimony and
according to the complaint, or gator walks his moped, according
to Mr. Pressley, an eyewitness who's here in the courtroom today,
or proceeds across into the right lane. When he proceeds into
the right lane, whether it's after he stopped, or after he gator
walked, or whatever happens, he is in a collision with the car
driven by Economou.

So those are kind of the facts that are the background of
what happened on that day.

In this case you'll see in the memo and in the over-450
pages filed by the plaintiff that there is a lot of discussion
about the DOT standards, the applicable standards for road
closures, the applicable standards for signage, the applicable
standards for how much asphalt needs to be on the road, and what
the lane differential can be between a milled lane and an asphalt
lane.

So the only testimony with respect to any of those issues
which ‘are now raised by the plaintiff comes from the King Asphalt
witnesses and the Scuth Caroclina DOT witnesses, and what they all
say is that they had properly installed all the permanent
construction signs. So they would have been put in at the
beginning of the project notifying the public, hey, there's a
construction zone here, be careful in this construction zone,

uneven pavement, the speed limit may or may not have been

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1516 of 1535




W O -] 3y O s W N

NN NN N R R R e | 1 e
g b W N R D D Ny s W NN e O

reduced —— that was an issue with Mr. Economou's case —— but
those are the permanent signs. And then King Asphalt, when they
do a lane closure, according to the DOT, would have done
tenmporary signs in addition to these cones, or delineation
devices.

So that is the only testimony with respect to what their
complaint is that there wasn't proper signage and we didn't have
any notice that the lane had been closed and it was really
confusing to us. So the part that they claim was really
confusing is that they say, well, you had a truck going in the
opposite direction down the highway picking up the cones, and we
didn't realize essentially the lane would be reopened so we had
no idea to know that Mr. Economou was in the right lane. Well,
that also is not supported by any expert testimony.

The only testimony that supports how you open a lane closure
is from the King Asphalt people and the DOT people, and they say
this is the way we always open the lane closures, a temporary
lane closure, is we go in reverse, and we go from where the lane
had been last asphalted back to where it was tapered off. So
they have no evidence from any expert with respect to that issue.

Then the next issue that they have raised is that somshow it
is within the knowledge of Mr. Smith that you can calculate the
lane differential between the right lane and the left lane by
looking at a DOT document and then using mathematics to then say

you didn't meet the specifications, King Asphalt, based upon my
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simple math and the DOT standards.

So with respect to that, it is not simple math; it requires
expert testimony. So whoever wrote this brief, because you have
to believe that Mr. Smith, who is here today, didn't have a hand
in writing the brief because it is very literate, and the
most—-recent filing last week said he's completely illiterate and
he cannot read, so somebody else wrote this brief.

Whoever wrote the brief says that, well, all of these issues
have to be within a layperson's knowledge, so a layperson should
be able to, one, identify where the accident occurred, because
there's a very long description within the plaintiffs' motion
about if you measure from the last station, or the beginning
station, for the construction project and then you measure back,
then you would have been at this area on Highway 8, and then we
would have known the accident would have occurred arcund in that
area based upon a video. Okay.

Well, that is all not opinion testimony that a layperson can
give; that is all subject to expert testimony, an expert who
would have to opine on the distances, opine on exactly where this
accident occurred, and then once you get to the location of where
the accident occurred, which there's no evidence of, then the
next thing they have do is say, okay, what was the condition of
the road in that area.

So what we have is —- it's not disputed —— it was milled in

the left lane, and it was higher in the right lane where the new

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 1518 of 1-535




w @ ~Jd oy ol W NP

N N N N NN PR B B PR R e e R e
hn OB @N P O LW o ® Ny s W N RO

asphalt had been placed, and the DOT regulations allowed for that
lane differential by up to two inches. And so the testimony from
the King Asphalt people, the DOT people, is that it was within
specifications on that day because the DOT workers, inspectors,
and there are two of them that are on every project, they allowed
the roads to be reopened that day and there was no dispute about
there is an issue here with what you're looking at, is the
intersection.

So where there's a junction between the milled lane and the
asphalt lane, and then the shoulder is an issue, like what is the
drop-off on the shoulder if you get too ¢lose to the edge and
would that be unsafe for the motoring public.

So Mr. Smith, or whoever drafted this document, calculated
that, oh, the lane differential was 2.16 inches based upon my
célculations, based upon the information I have. That is not
something a layperson can do. It requires way more expertise
than simple mathematics. It requires that somebody actually have
the knowledge to do these calculations, and it probably requires
something more than calculations.

It probably requires that an expert go out to the scene,
they could have gone, back at the time they could core [ph] the
area that we're talking about. Once you figure out where the
accident took place, you can core in the area where it happened,
determine what the differential was, and then you have to next

say this uneven lane, that is acceptable in road construction by
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SCDOT, caused Mr, Smith to lose control of his moped on that
particular day. So you have to take it another step.

There is absolutely no testimony that they have provided
that supports any of those theories for the plaintiff, so their
arguments fail and should be rejected.

Now, I'll point out to you —— also I put it in my memo —— a
couple of the cases cited by the plaintiff, Mr. Smith, don't even
exist. One of them doesn't exist at all, I don't know if it's a
ChatGPT case, and one of them stands for some proposition that it
doesn't stand for when you read the case law.

The other cases they c¢ite have to do with, like, a medical
malpractice situation where the court applied a common-knowledge
exception where it's, you know, if-you cut off your left arm then
you should have cut off the right arm. That's pretty common,
you, know, you cut off the wrong arm. But we don't have that
kind of a case here.

We have a case that's highly technical that requires the
knowledge of people who understand road construction, understand
the specifications of the South Carolina DOT, how our contract
works under the South Carolina DOT'specifications, and then even
requires an accident reconstructionist to go out there and place
where this accident tock place.

So in this case, when you try to elevate it to a higher
level than the 457 pages filed by Mr. Smith, it is a simple

failure of proof. They cannot prove their case. They cannot
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i

bootstrap anybody's opinions, layperson's opinions based upon

their interpretation of the documentation that's been provided in

| discovery in this case, they cannot bootstrap that into an issue

of fact for the Court then to consider to deny the motion for
sunmary judgment.

It has to be considered from a legal perspective which
requires that these Smiths present expert testimony as to all of
these issues, and without any expert testimony then their case
fails and this Court should grant our motion for summary
judgment, dismiss their case, deny their motion, and allow this
entire case to end.

There are some other motions that they brought that I'm not
sure that I nee@ to address any of them that have to do with
things that are on the record or other things that Mr. Smith may
want to address, but I'll just leave it at that for my motion for
summary judgmen% and in opposition to their cross-motion for
summary judgment.

THE CObRT: All right. Mr. Smith, do you know the standard
that I have before me is I have tc determine whether or not there
is a genuine issue of material fact in this case. And their
position is, based on all the discovery that you all have done --
and now I've got some copies of the deposition transcript showing
what the testimony is, is that —— and I've got your complaint in
front of me and I'm locking at the causes of action against King

Asphalt, but that cne of the primary things that you and

>
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Mrs. Smith allege is that SCDOT work zone traffic control
guidelines were not complied with.

But I also have the testimony now in front of me, and I'm
going read it, of Joshua Makison who's a district construction
engineer for SCDOT who disagrees with you, and King Asphalt who
disagrees and has provided to me what the standard is that they
are to follow and that they did, in fact, follow that standard.

And so their argument is that because there is no expert
other than you just making a bold allegation that they didn't
follow it when she's provided to me evidence that they have,
means you can't meet your burden of proof as to the allegations
against King Asphalt, and that in order for you to be able to
move forward, you would need some type of expert testimony
because you all have done depositiocns, you've prett& much
concluded the discovery process.

So that tell me why I shouldn't agree with her and dismiss
your case since you all don't have an expert?

THE PLAINTIFF: I don't know what you're saying.

THE CCURT: All right. So, Mr. Pressley, you can't help
him, because if he doesn't have an attorney —— and I saw that he
was previously represented by Mr. Smith —- what I will do is I
will speak up.

So, Mr. Smith, can you hear me if I speak up?

THE PILAINTIFF: This is better.

THE CCURT: 1Is that better?
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THE PLAINTIFF: Yes, ma'am.

THE COURT: OQOkay. What I'm asking you is is to tell me your
positioﬁ. Their position, King Asphalt's position, is that you
all have completed deposition testimony, they pulled the SCDOT
guidelines, the district construction manager —— and I hope I'm
saying his position correctly —- indicates that King Asphalt
followed all of SCDOT's guidelines when they were milling the
road, and how they did their signage, that they found no defect
in what they did.

And so their position then is you're claiming that they
didn't follow those guidelines, or that they did something that

wasn't in accordance with the standards required to mill a road

and to do the construction that they were doing and so,

thereforeﬂ you would need an expert to come into this court and
say they made a mistake somewhere because you allege that, as a
result of what they did, that they didn't follow the guidelines
and, therefore, somehow that proximately caused the injury to you
and Mrs. Smith.

And I'm asking you to tell me your position. And you can
tell me that you don't have any argument, you just want to rely
on your brief. I have it. She's correct, it's over 400 pages if
I take into consideration the exhibits. If you're just relying
on that, that's okay, but we are here for argument. So is there
anything you want to tell me? |

I'm a judge that reads everything. She handed up her
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1 | memorandum. I haven't had a chance to read it because she Jjust
2 | handed it to me, so I.am going to take it under advisement and
3 | now look at everything together, but is there anything that you
4 | think you need to tell me?
5 THE PLAINTIFF: I [indiscernible].
6 THE COURT: Say it again.
7 THE PLAINTIFF: I can bring up this statement here.
8 THE COURT: Is this something that's new that you haven't
S filed yet?
THE PLAINTIFF: Yeah. No, ma'am, I don't really know.
THE COURT: Was that filed?
THE PLAINTIFF: I think it was in my, in my documents sent
tc her to show it to the ——
THE COURT: Okay. Well, let's show it to counsel, and let's
15 se; what her position is. You don't need to hand it my court
repoéter yet. I want counsel for King Asphalt to look at it
first. If there's something more you want her to take a look at,
I want to see what her position is.
ATTORNEY GRIFFIN: Okay. Your Honor, this is not part of
this filing.
THE COURT: Okay.
ATTORNEY GRIFFIN: But I think he was intending to read it
to you out loud.
THE COURT: Is that correct, Mr. Smith, -
ITHE PLAINTIFF: I'm going to try ——
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THE COURT: -- that you want to read it to me?

THE PLAINTIFF: I'm going to try to.

THE COURT: Okay.

THE PLAINTIFF: The Defendant, King Asphalt, Incorporated,
violated South Carolina law by failing to properly mark the work
zone of a lane where it tapers at 2.16 inches,
while [indiscernible] --

THE COURT: Okay. So let me stop you there, Mr. S%ith.

That is the issue. 8So she indicated that King Asphalt's position
and SCDOT:S position is that they did the two inches that were
required by SCDOT's guideline., I read that before I got here.

And her position is is that how is it that you know, or how
is it that you can prove, that they have did it in addition, more
than two inches? How is that possible if you don't have someone
who is an expert to say it? What are you going to base the
evidence on?

THE PLAINTIFF: Just the high place in the rocad where I run
into.

THE COURT: Okay. Did you go out there and measure it?

THE PLAINTIFF: No, ma'am.

THE COURT: Okay. That is the issue she's raising, is she's
saying you, as the person that was injured and/or your wife,
didn't go out there and measure it and SCBOT and King Asphalt

did, and there's no evidence to contradict their position that it

was within the two inches that were required by the guideline.
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Did you intend to hire an expert?

THE PLAINTIFF: No, ma'am.

THE COURT: Okay. All right. You can finish reading it,
but that's the issue that I've got to focus in on, is her
position is there's nothing to contradict SCDOT and King Asphalt
and, therefore, you can't prove your case. I'm not saying that
that‘s true and correct but that's their position.

So if you want to finish reading that, you can, but I want
to make sure you understand that that's what they're arguing.
That was her oral argument. I want to read her memorandum
becausé I'm sure she's going to go into the law that there has
been no genuine issue of material fact because you have nobody
that can say it other than you just saying it had to be because
there was an accident. Does that make sense?

THE PLAINTIFF: Yes, ma'am.

THE COURT: Okay. I think this is what we should do. As to
your motion for me to make a finding that Mrs. Smith's failure to
appear here today would require me to grant your motion and deny
her motion, that's denied because I am going to rule based on the
briefs. They filed -— because they're husband and wife, they
filed a 400-and-scme page memorandum opposing and asking me for
summary_judgmént. Because I'm going to find she's sick, and I'm
going to rule on the briefs because she justfwaives her right to
come and present argument.

Mr. Smith is relying on his brief and his initial
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statements.

So what I'm going to do is I'm going to rely on the record
before the Court. I've been handed up the memorandum that
counsel gave me, along with, it looks like I have, SCDOT's
guidelines, and along with the déposition transcripts. I'm going
to read through all of those and then make my decision as to
whether or not I'm going to grant her motion or grant you all's
motion. All right.

THE PLATNTIFF: Okay.

THE COURT: Okay. Do you have qﬁestions for me, Mr. Smith?

THE PLAINTIFF: TNo.

THE COURT: OQOkay. Because I read everything.

THE PLAINTIFF: Okay. '

THE COURT: Then what I'm going to do is I'm going to issue
an order that indicates what the position is ——

THE PLAINTIFF: Okay.

THE CQOURT: - of the Court. If I grant her motion —- I
know you filed samething that indicated you wanted me to make
specific findings —— I will do a Form 4 that has some specific
findings, but I will ask counsel to draft a more detailed order.

If I deny her motion and I grant yours, I will draft the
order myself. Do you understand? (

THE PLAINTIFF: Yes, ma'am.

THE COURT: If I grant her motion and I ask her to draft it,

I will ask her to email it to me.
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So do you have an email address for him?

ATTORNEY GRIFFIN: Yes, Your Honor. I would like for you to
ask him if he reads the emails I sent him.

THE COURT: OQkay. Mr. Smith, do you read the emails that
counsel sends you?

THE PLAINTIFF: [indiscernible] some.

THE COURT: You read some?

THE PIAINTIFF: [indiscernible] some.

THE COURT: CQCkay. Does somebody read them to you?

THE PLAINTIFF: I have a problem reading.

THE COURT: Say that again. I couldn't understand.

THE PLAINTIFF: I have a problem reading and seeing them
[indiscernible], seeing [indiscernible].

THE COURT: All right. Well, then this is what we're going
to do. Just upload it to my queue. If I grant your motion and
direct that you issue the order, just upload it to my queue.

And then if -- Mr., Smith, I'm not saying I'm granting her
motion, but then if you have an objection you can always file a
motion to reconsider or an appeal, but nevertheless I'm not
saying I'm granting it. I'm still going to do what I'm telling
you. If I grant yours, I will draft the order based on it
appears you're having some difficulty.

THE PLAINTIFF: Okay.

THE COURT: All right. Questions for me, Mr. Smith?

THE PLAINTIFF: No, ma'am.
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THE COURT: Counsel, anything else we need for the record?
ATTORNEY GRIFFIN: No, Your Honor.
THE COURT: Okay. All right. Then that's what we're going

to do. I'm going to take it under advisement, because you all

- gave me quite a bit to read.

I hope to have my decision for you probably the end of this
week, beginning of next. I never like to sit on anything; I like
it when it's fresh in my mind. Okay.

THE PLAINTIFF: Thank you.

THE COURT: Okay. Then that will conclude our hearing.

THE PLAINTIFF: Okay. Thank you.

(End of Transcript of Record.)
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CERTIFICATE OF REPORTER

i

I, Cathy J. Provost, Official Court Reporter for the
Fourteenth Judicial Circuit of the State of South Carolina, do
hereby certify that the foregeoing is a true, accurate and
complete Transcript of Record of the proceedings had and evidence
introduced in the trial/proceedings of the captioned case in the
Court of Common Pleas for Pickens County, South Carolina, on the
27th day of January, 2025.

I do further certify that I am neither of kin, counsel, nor

interest to any party hereto,

Date: February 20, 2025

\s\ Cathy J. Provost
Cathy J. Provost, RMR
Official Circuit Reporter
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SCDOT 2007 Standard Specifications for Highway Construction, incorporated by
reference into SCDOT Proposal and Contract No. 3948130, Subsection 107.9,
Public Convenience and Safety. (Supp. 27)
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The South Carolina Department of Transportation 2007 Standard Specifications
for Highway Construction is hereby approved for application on highway and
related construction contracts as referenced in the Contract and the Plans, and
applies as noted and amended by those documents.

Approved,

D. R. Shealy, P.E.
Director of Construction

| hereby certify that The South Carolina Department of Transportation 2007
Standard Specifications for Highway Construction was prepared under my direct
supervision and that | am a duly registered professional engineer under the laws

of the State of South Carolina.

G. A. Peck, P.E.
Construction Specifications Engineer

COPIES OF THIS BOOK MAY BE OBTAINED FROM:
South Carolina Department of Transportation
Engineering Publications Office
955 Park Street
Columbia, South Carolina 29201
Telephone 803-737-4533
Fax 803-737-4530
E-mail: engrpubsales@dot.state.sc.us.
http://www.scdot.org/doing/const_man.shtml

All orders must be prepaid. We accept payment by check, US Postal money
order, Visa or Mastercard. Shipping and handling are separate from the price of
the book. A street address is required for shipping for tracking purposes.
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107.8 107.10
for the USDA are as follows:
3 USDA, APHIS, PPQ USDA, APHIS, PPQ
Room 513 Federal Building 9600 Two Notch Road,
334 Meeting Street Suite 10
Charleston, SC 29403 Columbia, SC 29229
USDA, APHIS, PPQ USDA, APHIS, PPQ
1030 St. Andrews Road, 1949 Industrial Park Road,
Suite A-1 Room 153
P. O. Box 21792 P. O. Box 762
Columbia, SC 29210 Conway, SC 29526
USDA, APHIS, PPQ USDA, APHIS, PPQ
2102 Airport Road P. O. Box 12212
Greer, SC 29651 Greenville, SC 29612
USDA, APHIS, PPQ USDA, APHIS, PPQ
180 Airport Road, Suite F [-95 & Hwy. 68
Mullins, SC 29574 P. O. Box 707
Yemassee, SC 29945
107.9 Public Convenience and Safety
1 At all times, conduct the work in such a manner as to reasonably provide
for the safety and convenience of the traveling public and of the residents
along and adjacent to the highway and to offer the least practicable obstruc-
tion to the flow of traffic. This provision does not require the Contractor to
provide for the safety and convenience of the traveling public for those por-
tions of the highway or roadway that are not within the scope and the work
being performed by the Contractor as defined by the Contract. Do not close
any bridge or culvert or any portion of the road to traffic until permission has
been granted by the RCE.
2 When materials and equipment are stored within the right-of-way, place
them to cause the minimum obstruction to the traveling public. Conform to
the requirements for storage of material equipment in Subsection 601.2.1.
107.10 Construction of Bridges Over or Adjacent to Navigable Waters
1 Conduct all work over, on, or adjacent to navigable waters so that free
navigation of the waterways is not interfered with and that the existing navi-
gable depths are not impaired except as allowed by permit issued by the U.S.
Coast Guard and/or the U.S. Army Corps of Engineers as applicable.
2 Provide and maintain such temporary navigation lights and signals as may

be required by U.S. Coast Guard regulations for the protection of navigation.
When, in the judgment of the RCE, the construction has reached a point
where such action should be taken, promptly clear the channel or channels
through the structure of all falsework, piling, or other obstructions placed
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