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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL
COUNTY OF PICKENS CIRCUIT
Michael and Mary Smith, CASE NO.: 2021-CP-39-00329
Plaintiffs,
VS. PLAINTIFFS’ OPPOSITION TO
DEFENDANT KING ASPHALT,
Themistoklis Economou and King INC.’S MOTION FOR SUMMARY
Asphalt Inc., JUDGMENT, CROSS-MOTION FOR
SUMMARY JUDGMENT, AND
Defendants. PRAYER FOR ALTERNATIVE
RELIEF

PLAINTIFFS’ OPPOSITION TO DEFENDANT KING ASPHALT, INC.’S
MOTION FOR SUMMARY JUDGMENT, CROSS-MOTION FOR SUMMARY
JUDGMENT, AND PRAYER FOR ALTERNATIVE RELIEF

INTRODUCTION

Plaintiffs Michael and MaryAnn Smith respectfully oppose Defendant King
Asphalt, Inc.’s motion for summary judgment and submit their own cross-
motion for summary judgment. Plaintiffs contend that King Asphalt’s violations
of statutory, regulatory, and contractual obligations, as well as its acts of
negligence per se, negligent entrustment, fraudulent misrepresentation, and
obstructive litigation tactics, collectively entitle Plaintiffs to summary judgment.
Defendant’s failure to raise any genuine material issues of fact in their motion
for summary judgment further underscores the appropriateness of granting
summary judgment in favor of Plaintiffs.

Plaintiffs’ claims are supported by uncontroverted evidence of Defendant’s
failure to comply with South Carolina Code Section 56-5-1535(F)(1), South
Carolina Department of Transportation (SCDOT) Division 600 Regulations, the
SCDOT Standard Specifications for Highway Construction and contract-specific
provisions. Defendant King Asphalt’s actions and omissions directly created
hazardous conditions that proximately caused Plaintiffs’ injuries, rendering

3 Smith v. King Asphalt Inc. (2021CP3900329) 000006
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them liable as a matter of law. [Exhibit B] - Rayfield v. SC Dept. of Corrections,
297 S.C. 13, 374 S.E.2d 910 (1988).

Defendant’s assertion that expert testimony is required to establish negligence
is misplaced. The facts and violations in this case are well within the
understanding of a layperson and do not necessitate expert analysis. As
detailed in this motion, the documented evidence, statutory violations, and
admissions by Defendant clearly establish liability without the need for expert
interpretation.

This submission incorporates all referenced Exhibits A-Z and also aa-zz, the
Bibliographic Appendix, and digital exhibits (video/audio) contained on the
accompanying USB flash drive. Each Exhibit has a cover page with
highlights/excerpts of the attached documents relevant portions.

Given that the Court and its clerks operate under significant time constraints
and may not be intimately familiar with every nuance of this case, it is crucial
to present the facts and arguments with clarity, precision, and sufficient
context. As many of the same facts are foundational to multiple claims and
elements, a degree of repetition is unavoidable. This is not meant to be verbose,
but rather a deliberate effort to ensure that each claim is fully supported and
articulated in the context of the legal framework it addresses. Plaintiffs
respectfully apologize for any perception of repetitiveness, as this approach is
necessary to avoid ambiguity and to meet the high standards of thoroughness
and specificity required in these proceedings. Accordingly, Plaintiffs move for
summary judgment under Rule 56 of the South Carolina Rules of Civil
Procedure, as the overwhelming evidence establishes that no genuine issues of
material fact remain for trial.

Case Overview
Factual Background

1. Accident Site Location
This case involves a segment of Highway 8 (Gentry Memorial Highway) in
Easley, SC, specifically the Eastbound lanes between Owen Lane and Old
Easley Pickens Highway ("the Accident Site"), defined as distance
markers 36+00 to 31+53. This site was part of a larger SCDOT road
project. [Exhibit kk| - Google Maps current day pictures of accident scene
and King Asphalt Inc 2019 photographs

2. Contract Award
On July 3, 2018, King Asphalt, Inc. of Liberty, SC, was awarded two
projects (PO37242 and P037243, Contract No. 17352, SC File No.

4+ Smith v. King Asphalt Inc. (2021CP3900329) 000007
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3948130) by SCDOT for asphalt paving on Highway 8. The project scope
included 2” milling and 8” full-depth reclamation uniform. A later
extension to the project is not relevant to this case. [Exhibit H] - Contract
Excerpts SCDOT - King Asphalt Inc (3948130)

3. Project Timeline and Work Zone Definition

o According to Daily Work Reports, the project began on August 6,
2018, and ended on June 11, 2019.

o Permanent construction signs were installed on August 20, 2018,
at mile marker 100+60 in the Eastbound lanes, with a “Road Work
Ahead” sign marking the start of the work zone. An “End of Road
Work” sign was placed at Old Easley Pickens Highway entrance
(nearest Citgo) on August 30, 2018.

o These markers defined the statutory permanent work zone as
distance markers 00+00 to 100+60, per SCDOT regulations. A
layman’s explanation of topography is included in the attached
exhibits. [Exhibit tt] - Topography and Distance Explanation —
Visual Aid

4. March 6, 2019: Initial Milling Operations [Exhibit aa | - King Asphalt
Inc SCDOT Daily Work Reports March 6th 2019

o The Left Inside Shoulder Lane (LISL) between mile markers 83+28
and 22+00 (including the Accident Site at 36+00 to 31+53) was
milled to a depth of 2”.

5. March 12, 2019: Additional Milling Operations [Exhibit aal] - King
Asphalt Inc SCDOT Daily Work Reports March 12th 2019

o The Left Outside Shoulder Lane (LOSL) from mile markers 100+60
to 31+53 was also milled to a 2” depth, resulting in both lanes at
the Accident Site being uniformly milled and the same height.

6. March 22, 2019: Paving Operations and Hazard Creation [Exhibit aa2]
- King Asphalt Inc SCDOT Daily Work Reports March 22nd 2019

o The LOSL from distance markers 100+60 to 30+31 was paved with
a HMA mat uniformly greater than 2” in height, including the
Accident Site (at 2.167)

o This created a lane height differential of 2.16” between the paved
LOSL and the still-milled LISL. Traffic cones were placed between
the lanes, isolating the LOSL for paving and redirecting Eastbound
traffic to single-file egress in the LISL.

7. March 27, 2019: Paving Operation and hazard mitigation [Exhibit
aa3| - King Asphalt Inc SCDOT Daily Work Reports March 27th 2019

o LISL at Accident Site was paved (21 days after being milled
[Exhibit qq] - Milled surfaces shall not be left unpaved for more
than 10 consecutive calendar days), traffic control, and road paint
and turn arrows were applied. The hazards on this section of
highway, that were created the moment King Asphalt Inc. removed
(or failed to install) necessary traffic control to keep the public from
encountering known hazards, remained unmitigated for five days.

s Smith v. King Asphalt Inc. (2021CP3900329) 000008
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8. Traffic Control Device Removal

o At approximately 4:45 PM on March 22, 2019, GPS data from King
Asphalt’s cone truck (designated 210TC) shows it parked at
distance marker 31+53 (Old Easley Pickens Highway entrance).

o The truck traveled West into Eastbound traffic, driving up the
LOSL (against oncoming traffic — consistent with SCDOT
regulations) to remove cones, which otherwise would have made
such travel impossible. [Exhibit rr] - SCDOT regulation - Cone
truck should move against traffic when opening lane

o By 5:08 PM, GPS and eyewitness evidence place the cone truck
stopped in the LOSL (Westbound) at the bridge rail beside Owen
Lane. Approximately 100 feet from the Accident site. [Exhibit uu] -
210TC GPS data March 22 2019 4 45PM - King Asphalt truck
picking up traffic control devices

o The truck (210TC) had removed all traffic control devices from
between the LISL and LOSL, including those at the Accident Site,
before law enforcement arrived. Trooper Laginestra’s dashcam
shows a work zone bereft of any traffic control, despite numerous
hazards being present, which SCDOT regulations PROHIBITED the
lane from being opened. [Exhibit jj|] - Screengrabs from Trooper
Laginestra dashcam - photographs

9. Accident Circumstances

o At 5:08 PM, Plaintiffs Michael and Maryann Smith were Eastbound
in the LISL on a moped, traveling at approximately 35 mph in a
line of cars. The traffic cones confined them to the LISL.

o After the cone truck passed them going the opposite direction in
the LOSL, the Plaintiffs lawfully slowed to a rolling stop to cross
the berm created by the 2.16” height differential. They were
attempting to exit to the right onto Old Easley Pickens Highway to
reach their home on Stancil Street. [Exhibit kk] - Google Maps
current day pictures of accident scene and King Asphalt Inc 2019
photographs

10. Defendant Economou's Actions

o With traffic control cones between LISL and LOSL prematurely
removed and the LOSL unprotected, Defendant Economou left the
line of cars behind the moped, entered the LOSL, and struck the
Plaintiffs’ moped as it crossed the lane.

o Economou’s reckless driving was enabled by King Asphalt’s
premature removal of traffic control devices, creating a hazardous
and unregulated condition at the Accident Site. If King Asphalt Inc.
had not removed the cones between the lanes, Economou could
not have taken the lane and the accident ensued.

¢ Smith v. King Asphalt Inc. (2021CP3900329) 000009
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Post-Accident Operations

The LISL at the Accident Site was paved on March 27, 2019, and permanent
road paint/turn arrows were applied thereafter.

This timeline and description establish the sequence of events and highlight
King Asphalt’s negligence in prematurely reopening the LOSL, failing to
maintain traffic control devices and even a general compliant traffic control
plan, thereby creating hazardous conditions that directly led to the Plaintiffs'
injuries. While SCDOT regulations and SC statutes require a full traffic control
plan in place throughout the contract period, there was no visible sign of any
such traffic control plan in effect.

The Defendant’s Role in Creating the Unsafe Conditions

The hazardous conditions were the direct result of King Asphalt’s actions and
omissions:

e« Premature Reopening of the LOSL: Despite being aware of the 2.16-
inch height differential and the lack of proper safety measures to protect
from other enumerated hazards, King Asphalt reopened the LOSL to
public traffic. [Exhibit gg] - SCDOT lane height differential between
milled and paved lane greater than 1 inch PROHIBITED and must
remain closed to traffic.

« Removal of Cones and Barriers: The premature removal of traffic
control devices eliminated the protected separation between the lanes,
exposing road users to dangerous conditions without warning or
protection.

o Failure to Implement Warning Measures and a General Traffic
Control Plan: King Asphalt neglected to install required signs and other
devices as an approved SCDOT traffic control plan as required under
contract, depriving Plaintiffs of critical information that could have
helped them avoid the hazardous conditions and Economou not have the
opportunity to take the LOSL and strike Plaintiffs.

Injuries and Long-Term Prognosis for Plaintiffs
Mary Ann Smith:
1. Acute Injuries:
o Pelvic and Lower Abdominal Pain: Sustained during the collision,
likely from the force of impact or the fall from the moped. This has

led to ongoing discomfort that affects her mobility and ability to
perform daily tasks.
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o Acute Concussion: Resulted in cognitive difficulties, including
headaches, memory lapses, and disorientation in the immediate
aftermath of the accident.

o Abrasions on Hands: Suffered abrasions on both hands, which
caused temporary but painful restrictions in performing basic
tasks and household activities.

2. Medical Treatment:

o Emergency care was required for her injuries, with a total of
$21,157.30 incurred in medical bills.

o These expenses covered diagnostic tests, pain management, and
acute care to stabilize her condition.

3. Long-Term Prognosis:

o Chronic Pain: Mary Ann continues to experience lower abdominal
and pelvic pain, which may persist indefinitely, limiting her
physical activities and comfort.

o Psychological Impact: The traumatic nature of the collision has
resulted in severe anxiety, particularly regarding travel. She now
harbors an ongoing fear of road accidents, which affects her
confidence and independence.

o Quality of Life: The pain and emotional trauma have diminished
her ability to enjoy life as she did prior to the accident. Routine
activities and social interactions have become more challenging,
further impacting her emotional well-being.

Michael Danny Smith:

1. Acute Injuries:
o Orthopedic Trauma:

= Fractures to the right tibial plateau (weight-bearing part of
the knee), right fibula, and lumbar vertebra. These injuries
required significant medical intervention and will have
lifelong effects on mobility.

* Crushed right hand with broken finger, which affects his
ability to grip and handle manual tasks.

= A fracture of the left great toe, which adds to discomfort
and limits his balance and walking ability.

o Lacerations and Abrasions: Sustained across multiple areas,
adding to the immediate pain and risk of infection during the
recovery phase.

o Internal and Structural Damage: Significant strain on
musculoskeletal structures, including joints, muscles, and
ligaments surrounding the injured areas.
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Medical Expenses

2. Plaintiff Michael Smith:

o Incurred $148,078.57 in medical expenses for treatment of numerous
severe injuries, including: [Exhibit ii] - Outstanding PRISMA Bills
Michael Smith v. Economou et al - Medicare - SCDOR liens

*» Bicondylar Tibial Plateau Fracture (Right Leg): Displaced
fracture (S82.141) requiring multiple surgeries, extensive
rehabilitation, and ongoing physical therapy.

= Collapsed Lumbar Vertebra: Initial encounter for fracture
(M48.56XA), causing chronic back pain, reduced mobility, and
long-term complications.

= Proximal Phalanx Fracture (Right Ring Finger): Displaced, open
fracture (S62.6148), treated surgically with additional physical
therapy for hand function recovery.

= Proximal Phalanx Fracture (Left Great Toe): Displaced, closed
fracture (892.412A), contributing to mobility issues and pain.

= Fracture of Right Fibula: Closed fracture involving both upper
and lower ends (882.831A), adding to mobility challenges and
requiring additional treatment.

» Chondromalacia (Right Knee): Cartilage damage (M94.261)
resulting from trauma, requiring ongoing care for pain
management and mobility support.

= Laceration (Right Elbow): Deep wound (S51.011A) requiring
sutures and follow-up care to avoid complications.

= Abrasion (Right Knee): Superficial injuries (880.211A) requiring
wound management and care.

o These injuries required:

= Multiple surgeries, extensive rehabilitation, and long-term
management for pain, mobility, and physical recovery.

» Ongoing care to address complications from fractures, collapsed
vertebra, and joint damage.

o Supporting Evidence:

» Medical records, including diagnostic codes and hospital
procedures, provide detailed accounts of the injuries and their
treatment. [Exhibit nn] - PRISMA intake and diagnoses Michael D
Smith March 22 2019

= Deposition testimony of Dr. Michael Sridhar confirms the injuries
and links them directly to the accident, detailing the surgeries,
complications, and prognosis. [Exhibit O] - Dr Michael Sridhar MD
Deposition - Excerpts with exhibits

Plaintiff MaryAnn Smith
e Medical Expenses:

o Incurred $21,157.30 in medical expenses for treatment of injuries and
psychological conditions directly resulting from the accident, including:
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*  Wrist Injury: Diagnosed with a wrist injury that led to persistent
complications, including carpal tunnel syndrome, requiring extensive
physical therapy for functional recovery.

= Severe Contusions and Lacerations: Sustained multiple contusions and
lacerations that required medical treatment, ongoing pain management,
and careful monitoring during recovery.

= Psychological Trauma: Exacerbated Post-Traumatic Stress Disorder
(PTSD), significantly worsened by the accident, necessitating
psychological therapy and medication to manage the emotional distress
and improve quality of life.

e Supporting Evidence:

o Medical Records: Detailed documentation outlines the nature and extent of
physical injuries and psychological impact.

o Photographic Evidence: Visual records corroborate the physical injuries
sustained. [Exhibit ww] - Michael and MaryAnn Smith injury and post op
photographs

o Psychological Evaluations: Expert assessments confirm the worsening of PTSD
symptoms, requiring ongoing therapeutic interventions.

o Testimony and Treatment Records: Provide substantial evidence of the injuries'

long-term impact on her physical capabilities, emotional well-being, and daily
life.

3. Supporting Case Law:

o In Murphy v. Owens, 285 S.C. 376, 329 S.E.2d 722 (1985), the court
recognized the right of injured parties to recover full medical expenses
resulting from a defendant’s negligence. This case underscores the
Plaintiffs' entitlement to compensation for both immediate and ongoing
medical needs.

4. Long-Term Prognosis:

o Permanent Mobility Impairments: The fractures, particularly to
the tibial plateau and lumbar vertebra, have resulted in lasting
physical limitations. Michael requires assistive devices for walking
and is expected to experience restricted movement and reduced
stamina for the remainder of his life.

o Chronic Pain: Ongoing pain in the injured areas, especially the
knee and lower back, significantly impacts his ability to engage in
activities that were once routine, such as standing for long periods,
walking distances, or performing physical labor.

o Psychological Impact:

= Michael suffers from heightened anxiety and fear of erratic
drivers. This psychological distress affects his confidence on
the road and his overall mental health.

= He also struggles with the emotional toll of his reduced
physical independence and inability to participate fully in
activities he once enjoyed.
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o Reduced Life Expectancy: The medical prognosis suggests these
injuries will continue to affect his quality of life for the next 17
years, reducing his overall life expectancy and ability to enjoy those
years fully.

5. Loss of Enjoyment of Life:

o The permanent physical and emotional impacts have drastically
diminished Michael’s quality of life. Routine activities, hobbies, and
social interactions have been curtailed due to his limitations and
ongoing pain.

Combined Impact on Plaintiffs

The injuries sustained by Michael and Mary Ann Smith have caused profound
physical, emotional, and financial repercussions. Both plaintiffs face chronic
pain, long-term disabilities, and diminished enjoyment of life. The
psychological toll of the accident, combined with the severe injuries, has led to
a permanent change in their ability to function as they did before. This
enduring impact underscores the need for comprehensive compensation to
address both their medical expenses and the irreparable harm caused to their
quality of life.

The Aftermath of the Accident

Initially, law enforcement misclassified the accident site as a non-work zone
due to the absence of traffic control devices and signage. However, following a
reinvestigation by Troop Commander Captain Kevin N. Brown (on August 4,
2023) prompted by evidence submitted by Plaintiffs, the South Carolina
Highway Patrol amended the TR-310 accident report to designate the site as an
active SCDOT work zone with workers present at the time of the accident. The
amendment went further to change the impact location on the moped to being
‘tboned’ rather than struck in the rear. All of this being significant as it
debunked any and all positions taken by Defendants. [Exhibit I] - Original and
Amended TR-310 Accident Reports by SCHP Trooper Laginestra - March 22
2019 and August 4 2023

It is a common misconception that a "work zone" is defined solely by the

presence of traffic control devices such as barrels, cones, signs, or barriers. In
reality, a "work zone" is a statutorily defined area under South Carolina Code

11 Smith v. King Asphalt Inc. (2021CP3900329) 000014

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 99 of 1535





Section 56-5-1535(F)(1), which specifies that a "work zone" is "the area on a
street or highway between the first sign indicating a road construction or
maintenance work zone and the last sign indicating the end of a road
construction or maintenance work zone" (e.g., "Road Work Ahead" and "End of
Road Work" signs). Additionally, the scope and boundaries of a work zone are
further defined by the contractual description of the project, identifying the
portion of the highway designated for construction or maintenance activities.
This is why the FOIA request to SCDOT produced an unequivocal response
that the Accident Site was indeed in an SCDOT work zone. Notably, SCDOT did
not first inquire whether cones or barrels were present at that location as a
prerequisite to giving an answer. Instead, they checked their records and
provided an affirmative response.

This distinction applies to the nature and duration of the project. In long-term
projects, the work zone is a permanent fixture for the life of the project. By
contrast, short-term repair projects, such as pothole repairs or minor
maintenance, are typically defined by the presence of temporary traffic control
devices. For such short-term projects, non-permanent "Road Work Ahead" and
"End of Road Work" signs are employed and removed promptly after
completion.

In long-term projects, however, these signs are installed as permanent fixtures
at the outset and remain in place throughout the project's duration until the
work is fully completed. In this case, the project spanned from January 2019 to
June 2019, during which time the entire area fell within the statutorily defined
work zone under South Carolina Code Section 56-5-1535(F)(1). This
designation applied continuously, regardless of the ebb and flow of traffic
control devices within the zone, reaffirming its status as an active work zone
throughout the project from 00+00 to 100+60 (East and Westbound).

This definition underscores that the placement, removal, or absence of traffic
control devices within the work zone does not alter its established parameters.
If the existence of a work zone were contingent on the presence of traffic control
devices, contractors could simply avoid placing such devices to evade liability,
undermining public safety (as King Asphalt Inc. did in this instance),
contractual obligations, and statutory intent.

The Plaintiffs’ injuries were a direct and foreseeable result of King Asphalt’s
violations of safety standards, their failure to comply with statutory and
regulatory requirements, and their reckless disregard for public welfare. That is
why these hazardous conditions are strictly PROHIBITED by regulation from
exposure to the public.

The Defendant’s reckless disregard for safety—driven by cost-cutting measures,
including their failure to implement traffic control measures for which they
were paid $150,000—combined with their efforts to preserve their Contractor
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Performance Score (CPS), which directly impacts their ability/eligibility to bid
on future SCDOT contracts, and their attempts to evade clear liability,
exemplifies willful, wanton, and reckless conduct. Such actions not only
compromised public safety but also warrant the imposition of both
compensatory and punitive damages.

Authentication of Exhibits and Admissibility of Evidence
Authenticity of Exhibits

Plaintiffs affirm the authenticity of all exhibits submitted in support of their
motion for summary judgment. These exhibits are self-authenticating under
South Carolina law or have been authenticated through appropriate legal
processes, as outlined below:

1. Exhibits Produced by Defendant Through Discovery

Nearly all documentary evidence—including inspection reports, daily work logs,
and other project-related materials—were produced by Defendant King Asphalt,
Inc., and SCDOT during discovery. These documents are self-authenticating
under South Carolina Rule of Evidence 902(7) as business records and are
further admissible under Rule 803(6) as records of regularly conducted activity.

In Charleston County Assessor v. LPM Charleston, LLC, 426 S.C. 186, 825
S.E.2d 699 (Ct. App. 2019), the court confirmed that records produced during
discovery are presumed authentic and admissible as business records when
they are consistent with the party’s regular practices. Similarly, Sloan v.
Friends of the Hunley, Inc., 393 S.C. 152, 711 S.E.2d 895 (2011) supported
the admissibility of business records authenticated through routine discovery
production.

2. Dashcam Video Footage and Screengrabs

The dashcam video and screengrabs (stills captured from the video footage)
recorded by SCHP Trooper Michael Laginestra has been properly authenticated.
Trooper Laginestra introduced this evidence during his deposition and
confirmed its accuracy, chain of custody, and its depiction of the scene at the
time of the accident. This direct testimony establishes the video’s reliability and
admissibility under Rules 901(a) and 803(8) of the South Carolina Rules of
Evidence.

The South Carolina Supreme Court in State v. Anderson, 386 S.C. 120, 687
S.E.2d 35 (2009) held that video evidence can be authenticated by a witness
with personal knowledge who confirms that the recording is a fair and accurate
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representation of the events depicted. Trooper Laginestra’s testimony fulfills
this requirement. [Exhibit L] - Trooper Laginestra deposition - Excerpts

3. Depositions

Depositions taken during this litigation, including those of Trooper Laginestra,
Plaintiffs, Defendant Economou, attending physician Dr. Sridhar and
eyewitnesses Bryan and Ellenburg were conducted under oath and pursuant to
the South Carolina Rules of Civil Procedure. The court reporter’s certification
ensures their authenticity.

In Payne v. Holiday Towers, Inc., 283 S.C. 210, 321 S.E.2d 179 (Ct. App.
1984), the court recognized that depositions certified by a court reporter are
inherently authentic and admissible when taken in compliance with procedural
rules.

4. Medical Bills and Department of Revenue Liens

Medical bills and tax liens from the South Carolina Department of Revenue are
self-authenticating under Rule 902(4) as certified public records and
admissible under Rule 803(6) as records of regularly conducted activity.
Plaintiffs have retained certified copies where necessary and can provide them
upon request.

In State v. Smith, 409 S.C. 651, 763 S.E.2d 351 (2014), the court reaffirmed
that certified public records require no additional authentication for
admissibility.

5. Invoices and Cost Documentation

Invoices, including traffic control-related expenses charged by King Asphalt to
SCDOT, are authenticated as business records under Rule 902(7). These
records were either provided through discovery or obtained via Freedom of
Information Act (FOIA) requests.

The court in Regions Bank v. Schmauch, 354 S.C. 648, 582 S.E.2d 432 (Ct.
App. 2003) affirmed that business records maintained in the ordinary course of
business and produced during discovery meet authentication requirements
under Rule 902(7).

Maps and Reference Materials

Maps and diagrams used for reference or to clarify explanations were derived
from publicly available resources, such as Google Maps or SCDOT-provided
project diagrams. These materials are not being introduced for their truth but
as illustrative aids to provide context to the evidence and testimony.
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In State v. Harris, 318 S.C. 178, 456 S.E.2d 433 (Ct. App. 1995), the court
permitted the use of maps and diagrams as demonstrative evidence when
authenticated by a witness with knowledge, even when not offered to prove the
truth of their content.

All exhibits submitted in this case have been properly authenticated and are
admissible under the South Carolina Rules of Evidence. Plaintiffs respectfully
request that the Court take judicial notice of the authenticity of these
exhibits where applicable and consider them in their entirety as part of the
evidentiary record supporting Plaintiffs’ motion for summary judgment.

Key Evidence Supporting Plaintiffs’ Claims:

Plaintiffs Michael and MaryAnn Smith rely on overwhelming evidence that
definitively establishes Defendant King Asphalt, Inc.’s negligence per se. This
evidence demonstrates Defendant’s egregious deviation from statutory,
regulatory, and contractual obligations, as well as its reckless disregard for
public safety during the Highway 8 road construction project. The following key
points summarize the evidence supporting Plaintiffs’ claims and relevant
SCDOT regulations can be found here: [Exhibit Q] - The SCDOT 2007 Standard
Specifications for Highway Construction

1. Evidence of Lane Height Differential (2.16 inches)

The premature opening of a closed lane with a hazardous lane height
differential at the accident site on March 22, 2019, is central to Plaintiffs’
claims. This measurable differential, exceeding the permissible 1-inch limit,
when not protected by traffic control, demonstrates a clear regulatory violation.
Below is the detailed evidence and analysis substantiating this claim: [Exhibit
V] Smith v. Economou SCHP Trooper Dashcam audio at 13 minutes 8 seconds
Trooper says “I know what happened he hit this great big berm and lost it”

Step 1: Data Sources

1. Daily Work Report (March 6, 2019, March 12, 2019 and March 22,
2019)

o Confirm both the Left Inside Shoulder Lane (LISL) and Left Outside
Shoulder Lane (LOSL) were milled to a depth of 2 inches within the
project’s designated area (stations 83+28 to 31+53), which includes
the accident site (stations 36+00 to 31+53). [Exhibit aa, aal, aa2]
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2. SCDOT Form 400.04 (March 22, 2019)
o Documents the LOSL paving operation at the accident site
(stations 43+98 to 33+31) and indicates that 226.438 1bs/SY of
asphalt was applied during the process. [Exhibit dd]

3. SCDOT Standards:
o Establishes that the standard for hot-mix asphalt (HMA) paving is
105 1bs/SY per inch of finished thickness under Division 600,
Section 611.4.1.2. [Exhibit ff]
4. Regulatory Threshold
o SCDOT Division 600, Section 611.4.1.2 explicitly PROHIBITS lane
height differentials exceeding 1 inch between adjacent travel lanes
open to public use during milling and paving operations. [Exhibit
gg] - SCDOT lane height differential between milled and paved lane
greater than 1 inch PROHIBITED and must remain closed to traffic

Step 2: Calculation of LOSL Thickness

Using the documented asphalt application data from SCDOT Form 400.04
(March 22, 2019) and the SCDOT paving standard, the finished thickness of
the LOSL was calculated as follows:

.|37_44 ‘" SC-8 —Hr LOSL m 43+98 ‘
|

Loads 37-44 between distance markers 43+98 and 33+31
226.438 1bs/SY [Exhibit dd] divided by 105 lbs/SY [Exhibit ff]=
2.16 inches Finished Mat Thickness

| 33+31 m 11 m 1,067 m 1,304.111 m 147.65 m 226.438 “l 220 “

This calculation confirms that the LOSL (at the Accident site) was paved to a
final thickness of 2.16 inches, creating a height differential of 2.16 inches with
the adjacent 2” milled LISL.

Step 3: Comparative Analysis

1. Pre-Paving Condition:
o On March 6 and March 12, 2019, the LISL and LOSL were milled
to a uniform depth of 2 inches, creating an even surface without
height differentials. [Exhibits aa & aal].
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2. Post-Paving Condition:

o On March 22, 2019, the LOSL was paved to a thickness of 2.16
inches. The adjacent LISL remained milled to -2 inches, resulting
in a height differential of 2.16 inches between the two lanes.
[Exhibit aa2 & dd].

Step 4: Regulatory Violation

At the time of the accident (approximately 5:08 PM) on March 22, 2019, the
LOSL's 2.16-inch height differential exceeded the 1-inch maximum allowable
limit set forth by SCDOT Division 600, Section 611.4.1.2 for use/access by the
public (requiring that lane to be closed and isolated from use until the such
hazards are mitigated). This violation is objective, measurable, and undeniable,
establishing King Asphalt's breach of regulatory obligations.

2. Evidence of Premature Cone Removal

The premature removal of traffic control cones separating L1 (LISL) and L2
(LOSL) is the most direct and indisputable cause of the accident. This critical
action enabled Defendant Economou to unlawfully access the LOSL, which
remained non-compliant and unsafe for public traffic. The evidence includes:

1. GPS Data from King Asphalt's Cone Truck (210TC)
o Shows the removal of cones separating L1 and L2 shortly before
the accident. [Exhibit uu] - 210TC GPS data March 22 2019 4
45PM - King Asphalt truck picking up traffic control devices.
2. SCHP Dashcam Footage
o Visual evidence from Trooper Laginestra’s dashcam (and
screengrabs extracted from that video footage) shows the absence
of cones, barriers, and other safety devices at the accident site,
nothing protecting the non-compliant lane at the time of the
collision. [Exhibit zz] - 2021CP3900329 Screengrab (stills) SCHP
Dashcam - Accident Scene March 22 2019.
3. Eyewitness Testimony
o Witnesses, including Olivia Paige Bryan and Themistoklis
Economou, confirmed that the cones separating the lanes were
removed just prior to the accident, exposing the unsafe LOSL to
traffic. [Exhibit K] - Eyewitness Olivia Paige Bryan Deposition —
Excerpts
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4. Plaintiffs’ Testimony
o Plaintiffs described how the removal of cones left them vulnerable
to collision, as the unmarked LOSL appeared accessible to roadway
traffic, from the adjacent milled lane.

3. Evidence of Missing Warning Signage

King Asphalt failed to install required signage, such as "Uneven Lanes" and
"Grooved Pavement," within 500 feet, which are mandated under SCDOT
Division 600 regulations. This omission contributed to the unsafe conditions at
the accident site. Evidence includes:

1. SCHP Dashcam Footage

o Confirms the absence of warning signs/or any traffic control at the
accident site or within a half mile in either direction. [Exhibit ee] -
Accident site March 22 2019 Owens Lane Hwy8 Easley SC - SCHP
dashcam screengrab (stills) picture — Have not met statutory and
regulatory requirements prior to opening closed lane

2. Deposition Testimony

o Witnesses stated that no signage was present to warn of the

hazardous conditions ahead.
3. SCDOT Standards

o Mandates the installation and maintenance of warning signage in
active work zones. [Exhibit H] - Contract Excerpts SCDOT - King
Asphalt Inc (3948130)

o Photographs provided by King Asphalt Inc. discovery show some
signs and minimal traffic control 1.3 miles away from the accident
site (Next to Pickens Federal Credit Union on Hwy8 Gentry
Memorial Hwy) [Exhibit N] - King Asphalt Inc pictures of roadwork

4. Supporting Visual and Documentary Evidence

1. Photographs (Screengrabs) from Dashcam Footage
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o Clearly illustrate the hazardous conditions at the accident site,
including the lane height differential, absence of road markings,
the milled condition of the LISL and absence of traffic control
devices. [Exhibit ee] - Accident site March 22 2019 Owens Lane
Hwy8 Easley SC - SCHP dashcam screengrab (stills) picture — Have
not met statutory and regulatory requirements prior to opening
closed lane

2. Daily Work Reports

o Provide a detailed account of the paving and milling operations
leading up to the accident, confirming the non-compliance status
of the LOSL. [Exhibits aa & bb].

3. SCDOT Form 400.04

o Documents the specific weight of asphalt applied, corroborating
the mat thickness and the 2.16-inch height differential. [Exhibit
dd].

5. Layperson Explanation

To illustrate the dangers posed by the lane height differential, consider this
analogy:

o Imagine a flat table representing two adjacent lanes that have been both
milled to a -2 inch depth (at this point they are the same height. If | have
book 2.16 inches thick (representing the freshly paved mat on the LOSL),
and place it on the table. The LISL is still milled (represented by the flat
table top) and the height difference of 2.16” between the two is evident.
Now scale this analogy to a roadway where vehicles, especially two-
wheeled ones like Plaintiffs’ moped, must navigate such a height
difference at speed. This instability is precisely why regulations prohibit
height differentials exceeding 1 inch as they destabilize two wheeled
vehicles causing them to capsize and lose control.

6. Impact on Plaintiffs

1. Hazardous Condition:

o The unlawful removal of traffic cones separating LISL and LOSL
created the conditions permitting Economou to take that lane with
hazardous conditions existing, thus leading directly to Plaintiffs’
injuries.
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2. Regulatory Safeguard:

o The SCDOT's 1-inch limit in lane height differential and traffic
control requirements protecting it, are designed to prevent
precisely these types of accidents, particularly for vulnerable road
users like motorcyclists and moped riders with small wheels.

3. Causation:

o The documented violations of statutes and regulations establish a
direct causal link between King Asphalt’s actions and Plaintiffs’
injuries, supported by photographic, documentary, and testimonial
evidence.

The evidence presented is comprehensive, objective, and uncontroverted,
demonstrating King Asphalt’s negligence per se and direct responsibility for the
hazardous conditions at the accident site. The premature removal of cones
(because of safety hazards under their protection), excessive lane height
differential, and lack of required signage collectively constitute clear regulatory
violations, directly leading to Plaintiffs’ injuries. This evidence unequivocally
supports granting summary judgment in Plaintiffs’ favor.

Topography and Measurements: Understanding the Work Site

To fully comprehend the conditions at the accident site and the evidence
presented, it is necessary to explain the topography, measurement system, and
terminology used in describing the work site. [Exhibit tt] - Topography and
Distance Explanation — Visual Aid

First by way of simple explanation. This project consisted of two parts. The first
running WEST of the Citgo station at 901 Hwy 8 Gentry Memorial Highway and
the extension project running EAST. The demarcation point (00+00) is the
Citgo Station. Lane descriptions and distances are all relative to the Citgo
station. This can lead to confusion as the flow of traffic is in reverse in the
Eastbound LISL (left inside shoulder lane - fast lane) and LOSL (left outside
shoulder lane - slow lane). The accident occurred in L2 - LOSL (the slow lane of
Eastbound traffic towards Easley - 36+00 to 31+53 (hereinafter the Accident
Site)).

In the SCHP Troopers’ dashcam video Trooper Laginestra has just passed the
Citgo station going Westbound in the Right Inside Shoulder Lane (RISL - fast
lane) on Hwy 8 Gentry Memorial Highway. His dash camera is showing the
entire roadway with the road condition of the LISL and LOSL on the left of the
screen as he approaches the accident on the left side with oncoming traffic. The
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SCHP Trooper’s dashcam video clearly shows the absence of any traffic control
devices or road paint and the milled state of the LISL (fast lane), despite the
ongoing milling/paving roadwork performed by King Asphalt Inc. on this
section of highway and described in the Daily Work and Inspection Reports
(400.04) of SCDOT contract #3948130 for the month of March 2019. [Exhibit
ee| - Accident site March 22 2019 Owens Lane Hwy8 Easley SC - SCHP
dashcam screengrab (stills) picture — Have not met statutory and regulatory
requirements prior to opening closed lane

Layman's Explanation of case Distance Notations:
Throughout various reports by King Asphalt to SCDOT there are distance
notations describing how far a point of any given location in this project is from
00+00 (the demarcation point at the Citgo station at 901 Gentry Memorial Hwy
8). These notations take the form
00+00
hundred/ft+ increment of hundred
so
2+32 =232 feet
5+86 =586 feet
10+29=1029 feet
101+18= 10118 feet

to calculate the distance between any two points you subtract the smaller from
the larger:

5+86
- 2+32

3+54 feet

586
- 232

354 feet
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In this instance the numbers grow larger as you progress EAST and WEST
from 00+00. Everything is relative to 00+00 demarcation point (the crosswalk
at CITGO). Distances with an “E” predicating the numbers (ie. E10+15) are
indicative of the extended portion of the project proceeding East on Hwy 8,
beyond the Citgo station.

1. Project Layout and Terminology

The accident occurred on a segment of Highway 8 (Gentry Memorial
Highway) in Easley, South Carolina. The road project, undertaken by King
Asphalt, Inc., included milling, paving, while implementing strict traffic control
protocols along the eastbound and westbound lanes of the work zone.

« Demarcation Point (Station 00+00): The project measurements use a
distance notation system beginning at a reference point at the
crosswalk in front of the Citgo station at 901 Gentry Memorial Highway,
designated as station 00+00. Distances from this point are relative,
marked in feet, with the notation format such as:

o 5+86: Represents a point 586 feet from the reference station
(00+00).

o 36+00: Represents a point 3,600 feet (or 0.68 miles) from the
reference station.

e Lane Descriptions:

o LISL: Left Inside Shoulder Lane (commonly referred to as the
Eastbound "fast lane" — L1).

o LOSL: Left Outside Shoulder Lane (commonly referred to as the
Eastbound "slow lane" — L2). [Exhibit pp] - SCDOT explanation of
lane designation numbering (from Contractor QA)

This system allows precise identification of locations along the work zone,
ensuring clarity when discussing specific areas, such as the Accident Site,
located between station 36+00 and station 31+53.
2. Topography and Lane Conditions at the Accident Site
The segment of Highway 8 where the accident occurred consisted of:
o Eastbound Lanes: Traffic flowing toward Easley (Eastbound), including
the LISL and LOSL.
e Work Zone Demarcations: The area was defined as a statutory work
zone under South Carolina Code § 56-5-1535(F)(1), marked by the

installation of traffic control devices extending from the “Road Work
Ahead” (100+60) to “End of Work Zone” (00+00).

Work Zone Characteristics
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1. Pre-Milling and Paving Conditions:

o

On March 6, 2019, the LISL was milled to a depth of 2 inches.
This created a height differential with the still-paved LOSL.
[Exhibit aa]

By March 12, 2019, the LOSL was milled to the same depth of 2
inches, temporarily equalizing the lane heights. [Exhibit bb]

2. Post-Paving Differential:

o

On March 22, 2019, the LOSL (Left Outside Shoulder Lane) was
paved with a fresh asphalt mat. This created a height differential of
2.16 inches between the newly paved LOSL and the milled LISL,
which remained unpaved.

This differential was calculated using Form 400.04 Daily Report
of Asphalt Roadway Inspection, which documented the mat
thickness laid at the Accident Site. Specifically: Loads 37-44
between distance markers 43+98 and 33+31

226.438 1bs/SY [Exhibit dd] - SCDOT Daily Inspection Reports
Form 400 04 Hwy 8 - March 22nd 27th 2019 divided by

105 1bs/SY =2.16 inches Finished Mat Thickness [Exhibit ff] - Plan
Preparation Guide - Chapter 2 Section 8 Asphalt Weight and
Thickness - lbs per SY inch equivalents - thickness of mat
calculation

The hazardous height differential was left unprotected by traffic
control which violated SCDOT regulations, which limit the
allowable lane height difference to 1 inch during paving operations
when a milled lane it adjacent to a lane paved with HMA [Exhibit
gg] - SCDOT lane height differential between milled and paved lane
greater than 1 inch PROHIBITED and must remain closed to traffic

3. Absence of Road Paint and Markings:

o

o

The LOSL, although paved, lacked road paint, reflectors, and turn
arrows, leaving it indistinguishable from the unpaved LISL to
approaching motorists. The LISL was milled and had no markings
or traffic control delineating the lanes.

The SCHP dashcam video/screengrab [Exhibit ee| clearly shows
the absence of these markings, milling and no traffic control
despite the hazardous conditions, corroborating witness testimony
that the site was visually confusing and hazardous.

Impact of Topography on Accident

The project’s layout and the premature reopening of the LOSL with an
excessive height differential were critical in creating the conditions that led to
the Plaintiffs’ accident. The following topographical details are significant:

o Elevation Transitions:
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The transition between the LISL and LOSL, described as a "berm"
or "ledge" by eyewitnesses and Trooper Laginestra, destabilized the
Plaintiffs' moped as they attempted to navigate the unsafe terrain.
[Exhibit Q] - The SCDOT 2007 Standard Specifications for Highway
Construction Page 43 [Exhibit W] - Video/Audio of SCHP Trooper
Laginestra dashcam

e Work Zone Layout:

o Traffic control cones originally separated the LOSL and LISL during
paving operations to protect against the excessive lane height
differential between L1 and L2. However, by the time of the
accident, these cones had been prematurely removed by King
Asphalt Inc workers, exposing the 2.16” lane height differential and
leaving the LOSL accessible to motorists.

o GPS evidence confirmed that King Asphalt's cone truck was
actively removing these devices just prior to the accident.

e Traffic Flow Disruption:

o The absence of proper signage, such as "Uneven Lanes," further
compounded the hazard by failing to warn motorists of the
dangerous height difference and rough milled lane.

o Testimony from eyewitnesses confirmed that drivers, unaware of
the differential, were exposed to abrupt transitions between the
lanes and mistakenly took the LOSL of travel due to the absence of
traffic control prohibiting it.

Illustrative Summary of Project Area

The following conceptual summary helps clarify the spatial and operational
elements of the work zone:

1. Start of Work Zone:

o The demarcation point (00+00) marked the beginning of the project
area, with warning signage, including "Road Work Ahead," placed
near station 100+60 (eastbound).

2. Accident Site:

o Located between stations 36+00 and 31+53, this segment
experienced the critical safety failures, including the lane height
differential, absence of markings, premature removal of traffic
control devices prior to regulatory compliance and thereby allowing
Economou to take that lane.

3. End of Work Zone:

4 Smith v. King Asphalt Inc. (2021CP3900329) 000027

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 112 of 1535





o The "End of Road Work" signage was placed at Old Easley Pickens
Highway (1st entrance — near 00+00). [Exhibit bb] - Media
publication of work zone by King Asphalt contract 3948130

Relevance of Topography, Measurements, and Regulatory
Compliance

To substantiate Plaintiffs’ claims and demonstrate violations of statutory,
regulatory, and contractual obligations, it is essential to articulate the precise
language of the laws and regulations breached by Defendant King Asphalt, Inc.
These violations are directly linked to the hazardous conditions at the Accident
Site.

Lane Height Differential Violation
Regulation Cited:
e SCDOT Division 600, Section 611.4.1.2 states:

“During surface planing and milling operations, grade elevation
differences greater than 1 inch in areas with pavements composed
of hot mixed asphalt (HMA) base courses, intermediate courses, or
surface courses are PROHIBITED between adjacent travel lanes
open to traffic unless otherwise directed by the Department.”
[Exhibit gg]

Violation:

The documentation and measurements from SCDOT Form 400.04 confirm that
the Left Outside Shoulder Lane (LOSL) was paved to a thickness of 2.16
inches, creating a height differential between the LOSL and the adjacent Left
Inside Shoulder Lane (LISL), which was milled to a depth of 2 inches. This
resulted in a differential of 2.16 inches, exceeding the allowable 1-inch
limit, as illustrated by the following calculation:

226.438 1bs/SY [Exhibit dd] divided by 105 1bs/SY [Exhibit ff]=2.1
Finished Mat Thickness

This height difference, left unprotected by traffic control, violated SCDOT
Division 600 regulations, creating a foreseeable hazard to the traveling public
and directly contributing to the Plaintiffs' injuries.
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Absence of Warning Signage and Traffic Control Devices
Regulation Cited:
« SCDOT Division 600, Section 602.1.6 (MUTCD Compliance) states:

“Traffic control devices, including signage for 'Grooved Pavement'
and 'Uneven Lanes,' must be installed in accordance with the
Manual on Uniform Traffic Control Devices (MUTCD) and
maintained throughout the duration of the project.”

Violation:

King Asphalt, Inc. failed to provide the required signage warning of 'Uneven
Lanes' or 'Grooved Pavement' within 500 feet of the Accident site, leaving
motorists unaware of the significant height differential at the Accident Site.
This lack of warning violated the SCDOT Division 600 regulations and the
MUTCD, creating confusion and danger for road users.

Premature Removal of Traffic Control Devices
Contract Cited:
e SCDOT Division 600, Section 601.2 states:

“Traffic control devices, including cones and barriers, must remain
in place until the work zone is deemed safe for public travel, and
all final traffic control measures are in place.”

Violation:

GPS data from King Asphalt’s cone truck and eyewitness testimony confirm the
premature removal of cones and barriers along the LOSL. This removal left the
lane open to public use despite the unsafe height differential and absence of
required signage or road markings.

This action breached SCDOT Division 600 regulations and violated the
explicit terms of King Asphalt's contractual obligations.

Violation of 10-Day Milling Limit
Regulation Cited:
e SCDOT Division 600, Section 611.3.5 states:
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“Milled lanes must not remain in an unpaved state for more than
10 consecutive days unless weather or unforeseen circumstances
prevent timely paving.”

Violation:

The Left Inside Shoulder Lane (LISL) at the Accident Site was milled on March
6, 2019, but remained unpaved until March 27, 2019, far exceeding the 10-
day limit. Daily Work Reports do not indicate foul weather during these 21
days. This prolonged exposure of the milled lane, compounded by the lack of
traffic control devices, and being adjacent to a newly paved lane created
hazardous conditions in direct violation of SCDOT Division 600 regulations.

Integration of Violations into Work Zone Topography
To contextualize the violations within the topography of the work zone:

1. Start and End Points of Work Zone:

o The statutory work zone was defined by permanent signage, with
the "Road Work Ahead" sign marking its beginning at station
100+60 and the "End of Road Work" sign located at 1037 Gentry
Memorial Hwy — Old Easley Pickens Hwy near Bethel Baptist
Church.

2. Accident Site (Station 36+00 to 31+53):
o At this critical segment:
= The LOSL was paved to a height of 2.16 inches on March
22, 2019.
= The LISL remained milled to a depth of -2 inches, leaving a
2.16-inch height differential, that without traffic control
sequestration, violated contractual and regulatory
standards.
= Traffic control devices, including cones separating the two
lanes, were prematurely removed just before the Plaintiffs'
accident, creating unprotected conditions.
3. Impact on Plaintiffs:

o The Plaintiffs, operating a moped, were destabilized by the abrupt
transition between the LOSL and LISL, described by eyewitnesses
and law enforcement as a “berm” or “ledge.”

o The removal/absence of cones and signage created the
circumstance, allowing Defendant Economou to
illegally /unlawfully enter the statutory and regulatory non-
compliant LOSL and collide with the Plaintiffs in their
destabilized state.
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1. Deviations from Mandated Standards

King Asphalt, Inc. failed to adhere to critical safety standards outlined in South
Carolina Code § 56-5-1535(F)(1), SCDOT Division 600 Regulations, and their
contractual agreement with SCDOT. Specific violations include:

« Exceeding Lane Height Differential Limits: Defendant reopened a lane
with a height differential of 2.16 inches between adjacent travel lanes, far
exceeding the 1-inch maximum allowed under SCDOT Division 600,
Section 611.4.1.2.

o Failure to Implement Traffic Control: Defendant removed traffic
control devices prematurely (or never installed them), creating
unprotected and hazardous conditions for road users.

« Improper Lane Management: Defendant left a milled lane exposed for
21 days, violating the regulatory 10-day limit for leaving milled lanes
unpaved or unprotected.

2. Documented Safety Violations

Official project records and inspection reports provide compelling evidence of
Defendant's noncompliance with mandatory safety measures and regulatory
obligations:

e SCDOT Daily Work Reports: Record the daily progress of work,
including milling and paving activities, placement of some traffic control
devices, and road paint. From these reports it can be demonstrated the
ongoing condition of each segment of highway and individual lanes and
why said lanes are still subject to regulatory restrictions, demanding
traffic control protections.

 Inspection Reports: Conducted after the fact, these reports provide the
necessary data to calculate lane height differentials and reveal violations
of safety regulations. Lane height differentials are a temporary state
leading to hazardous conditions, the regulations explicitly state that any
lane, with such hazardous differentials, must remain closed until the
conditions are mitigated and the roadway is restored to a safe state.
These reports confirm that Defendant reopened the lane prematurely,
without first mitigating the unsafe conditions.

3. Witness Testimony

Depositions and eyewitness accounts confirm the hazardous conditions at the
accident site and the Defendant’s negligence:
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o Olivia Paige Bryan: Testified that traffic control devices were removed
prematurely, leaving the site unprotected and hazardous. [Exhibit K] -
Eyewitness Olivia Paige Bryan Deposition — Excerpts

« Trooper Michael Laginestra: Initially misclassified the area as non-work
zone due to Defendant’s removal of signage and cones but later amended
the TR-310 report after reviewing additional evidence, confirming it was
an active SCDOT work zone. [Exhibit I] - Original and Amended TR-310
Accident Reports by SCHP Trooper Laginestra -March 22 2019 and
August 4 2023

o Plaintiffs Michael and MaryAnn Smith: Provided firsthand accounts of
encountering dangerous conditions, including an excessive lane height
differential that destabilized their moped. [Deposition Testimonies]

o Defendant Themistoklis Economou: Corroborated the unsafe lane
height differential and lack of proper signage in his insurance interview.
[Exhibit Y] - audio file - Defendant Economou states in his insurance
interview at 4 minutes 45 seconds ...the road was being paved...between
the lanes... the lane height difference was 3 inches

4. Severe Injuries to Plaintiffs

Plaintiffs sustained life-altering injuries directly caused by Defendant’s
negligent actions:

e« Michael Smith: Suffered, among other injuries, a bicondylar tibial
plateau fracture and a vertebral compression fracture, resulting in
permanent physical limitations.

e MaryAnn Smith: Endured multiple injuries requiring ongoing treatment,
including PTSD.

5. Foreseeable Risk and Knowledge of Danger

King Asphalt, Inc. had extensive experience and training in SCDOT projects,
giving them full knowledge of the risks associated with their actions. Their
failure to comply with mandatory safety standards demonstrated a reckless
disregard for public safety:

o Supervisor Certification Lapses: Supervisors with expired certifications
oversaw critical safety functions, violating SCDOT regulations requiring
certified personnel to manage traffic control in active work zones.
[Exhibit hh] - Walling and Michael Advanced Work Zone Supervisor
certificates expired.

o Unqualified Staff: On the day of the accident the designated ‘cone setter’
was absent from work, uncertified /unqualified personnel made decisions
and performed traffic control duties, directly contributing to the unlawful
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premature removal of safety devices/traffic control and the hazardous
conditions that followed. [Exhibit ss| - Cone setter absent - King Asphalt
certified payroll week of accident

6. Proximate Cause of Plaintiffs’ Injuries

Defendant’s actions were the direct and proximate cause of the Plaintiffs’
injuries. These injuries are precisely the type of harm that South Carolina Code
§ 56-5-1535(F)(1) and SCDOT regulations are designed to prevent:

« Excessive Lane Height Differential: [t was PROHIBITED to not protect
by traffic control the 2.16-inch height differential which destabilized
Plaintiffs’ moped, contributing to the accident. [Exhibit gg] - SCDOT lane
height differential between milled and paved lane greater than 1 inch
PROHIBITED and must remain closed to traffic

e Premature Removal of Traffic Control Devices: The prematurely
reopened lane allowed unauthorized access, enabling Defendant
Economou to take the LOSL to strike Plaintiffs’ moped. If that lane had
not been unlawfully opened, the accident could not have occurred.

7. Obstruction and False Claims

For over five years, King Asphalt, Inc. engaged in obstructive behavior and
misrepresentation to avoid accountability:

e Work Zone Misrepresentation: At ADR Defendant falsely asserted that
the accident site was not an active work zone, despite overwhelming
evidence, including an amended TR-310 report/Trooper testimony and
SCDOT FOIA responses confirming the Accident site was a SCDOT work
zone operated by King Asphalt Inc.

e Concealment of Evidence: Defendant’s premature removal of cones and
signage directly misled law enforcement and failing to remain at the
accident site and aid law enforcement in determining the details of
accident, thereby obstructing and delaying the investigation.

Legal Standard for Summary Judgment

Under Rule 56 of the South Carolina Rules of Civil Procedure, summary
judgment is appropriate when the moving party demonstrates that there are no
genuine issues of material fact and that they are entitled to judgment as a
matter of law. The burden initially rests on the moving party to make a prima
facie showing of entitlement to summary judgment. Once this showing is made,
the burden shifts to the opposing party to produce specific facts that create a
genuine issue for trial. This principle was established in Tupper v. Dorchester
Cty., 326 S.C. 318, 487 S.E.2d 187 (1997).
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In this case, Plaintiffs have demonstrated the absence of material factual
disputes through overwhelming evidence, including statutory and regulatory
violations, witness testimony, and documented safety failures. Defendant King
Asphalt, Inc. has failed to raise any substantive issues of fact that would
preclude summary judgment. Instead, their motion relies on unfounded
defenses that do not address the clear violations of safety standards or the
direct causation of Plaintiffs’ injuries.

The evidence provided by Plaintiffs is not only compelling but uncontroverted,
meeting the requirements for summary judgment under South Carolina law.

Judicial Precedents Supporting Summary Judgment

The South Carolina courts have consistently affirmed summary judgment when
evidence demonstrates statutory violations and negligence per se without
genuine disputes of material fact. Relevant precedents include:

o Rayfield v. S.C. Dep't of Corrections, 297 S.C. 13, 374 S.E.2d 910
(1988) [Exhibit B]: Violations of public safety statutes establish
proximate cause and warrant summary judgment when no factual
disputes exist.

e Wise v. Broadway, 315 S.C. 273, 433 S.E.2d 857 (1993): Courts must
submit statutory violations to a jury only when genuine disputes of fact
exist, which is not the case here.

By failing to produce evidence that contradicts Plaintiffs’ claims, King Asphalt
concedes the absence of material factual disputes, entitling Plaintiffs to
judgment as a matter of law.

Plaintiffs’ Claims Satisfy Rule 56 Standards
Plaintiffs have established the following:

1. Violation of Statutes and Regulations: Defendant King Asphalt, Inc.
violated multiple safety standards, including South Carolina Code § 56-
5-1535(F)(1) and SCDOT Division 600 regulations. These violations
constitute negligence per se.

2. Causation: The hazardous conditions created by Defendant’s statutory
violations directly caused Plaintiffs’ injuries. Evidence, including
dashcam footage, depositions, daily work and inspection reports, clearly
demonstrates this causal connection.

3. Absence of Contradictory Evidence: Defendant has failed to provide
any evidence that disputes the established facts or raises genuine issues
for trial.
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Given the weight of evidence and the absence of material disputes, Plaintiffs
respectfully request that the Court grant summary judgment in their favor.

Negligence Per Se

Defendant King Asphalt, Inc.’s actions unequivocally violated statutory and
regulatory standards governing roadway construction safety, specifically South
Carolina Code § 56-5-1535(F)(1) and SCDOT Division 600 regulations. These
violations constitute negligence per se accompanied with negligent
entrustment, as they breached duties explicitly designed to protect public
safety. Plaintiffs will demonstrate that Defendant’s violations directly caused
the hazardous conditions resulting in Plaintiffs’ injuries, leaving no room for
genuine dispute.

Elements of Negligence Per Se

Under South Carolina law, negligence per se is established when the following
elements are satisfied:

1. Existence of a Statute or Regulation: The defendant violated a statute
or regulation designed to protect a particular class of individuals.

2. Protected Class: The plaintiff belongs to the class of persons the statute
or regulation intends to protect.

3. Type of Harm: The harm suffered by the plaintiff is of the type the
statute or regulation was intended to prevent.

4. Causation: The defendant’s violation of the statute or regulation
proximately caused the plaintiff’s injuries.

Plaintiffs meet all four elements, as demonstrated below.

1. Existence of a Statute or Regulation

The following statutes and regulations govern this case and provide the
framework for Defendant’s liability:

South Carolina Code § 56-5-1535(F)(1)

This statute defines a highway work zone as:

"...An area on a roadway where construction, maintenance, or utility work is
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being performed, marked by signs, barriers, or traffic control devices extending
from the first warning sign to the 'END ROAD WORK' sign..."

It further mandates compliance with SCDOT standards at all times in the work
zone to ensure public safety, including the proper installation of traffic control
measures and thereby protecting the public from excessive height differentials
and other hazards.

SCDOT Regulations and King Asphalt’s Violations

The SCDOT regulations are explicit in addressing roadway construction safety,
mandating strict compliance from contractors to protect public safety.
Defendant King Asphalt, Inc. violated multiple provisions, as outlined below:

1. Lane Height Differential Violations (Section 611.4.1.2)

e Regulation Text:
“Grade elevation differences greater than 1 inch in areas with pavements
composed of hot-mixed asphalt (HMA) base courses, intermediate
courses, or surface courses are prohibited between adjacent travel lanes
open to traffic unless otherwise directed by the Department.”

e Violation:
Defendant reopened the Left Outside Shoulder Lane (LOSL) with a 2.16-
inch height differential, significantly exceeding the 1-inch maximum
permissible under SCDOT Division 600 standards. This excessive
differential created a substantial hazard for motorists, particularly those
on two-wheeled vehicles, as it destabilized vehicles attempting to
transition between lanes.
Evidence Supporting Violation:

o SCDOT Form 400.04: Confirms the finished asphalt mat thickness
in the LOSL, calculated to be 2.16 inches. Opening that lane for
public access and exposing the Plaintiffs to those hazards violated
SCDOT regulations.

o Daily Work Reports and Dashcam Footage: Document the non-
compliant conditions at the Accident Site.

2. Traffic Control Plan and MUTCD Compliance (Section 601)

e Regulation Text:
Requires traffic control plans to include adequate signs and devices
(within 500 feet of the condition) warning motorists of unsafe conditions,
such as "Uneven Lanes" or "Grooved Pavement," in accordance with the
Manual on Uniform Traffic Control Devices (MUTCD).

o Violation:

King Asphalt failed to install any required warning signage to alert
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motorists of the uneven lane height, grooved pavement or lack of road
paint leaving the traveling public uninformed of the hazards ahead. This
failure directly contributed to the unsafe conditions encountered by the
Plaintiffs.

Evidence Supporting Violation:

o Dashcam Footage: Shows the absence of required traffic control
devices/signage at the Accident Site.

o Witness Testimony: Confirms the lack of warning signs,
corroborating Plaintiffs’ claims of unprotected hazards.
Photographic evidence shows a work zone bereft of any traffic
control whatsoever.

3. 10-Day Milling Limit Violations (Section 603)

Regulation Text:

“Milled lanes must not remain in an unpaved state for more than 10
consecutive days unless weather or unforeseen circumstances prevent
timely paving.”

Violation:

The Left Inside Shoulder Lane (LISL) at the Accident Site remained milled
for 21 days, more than double the regulatory limit. This extended period
left the lane exposed, unmarked with road paint, increasing the risk of
accidents and creating unsafe conditions for motorists. [Exhibit qq] -
Milled surfaces shall not be left unpaved for more than 10 consecutive
calendar days

Evidence Supporting Violation:

o SCDOT Daily Work Reports: Confirm that the LISL was milled on
March 6, 2019 (at the Accident Site), and remained unpaved
until March 27, 2019.

o Dashcam Footage: Depicts the unmarked, unprotected and
unfinished LISL at the time of the accident.

King Asphalt’s Specific Violations

King Asphalt’s actions and omissions resulted in the following critical
violations:

1. Reopening a Lane with Excessive Height Differential:

By reoving traffic control or never building it out to begin with) reopening
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the LOSL with a 2.16-inch height differential, King Asphalt violated
Section 611.4.1.2, creating foreseeable hazards for road users.

2. Failure to Install Warning Signage or Road Paint:
The absence of signs such as "Uneven Lanes" or "Grooved Pavement" and
the lack of any road markings left motorists without critical safety
information, violating Section 601.

3. Failure to build out MUTCD compliant work zone:

As shown by the SCHP dashcam video King Asphalt Inc. failed to build
out the contractually required work zone plan as defined by SCDOT.
[Exhibit W] - Video_Audio of SCHP Trooper Laginestra dashcam

4. Premature Removal of Traffic Control Devices:
Traffic control cones and barriers were removed before the lane met
safety requirements, leaving the work zone unprotected and violating
King Asphalt’s contractual and regulatory obligations under Section 601.
5. Failure to Comply with the 10-Day Milling Limit:
The LISL’s extended milling period of 21 days violated Section 603,
unnecessarily exposing the traveling public to unsafe conditions.

These documented violations demonstrate a pattern of non-compliance with
SCDOT regulations and contractual safety standards, establishing negligence
per se and directly contributing to the hazardous conditions that caused the
Plaintiffs’ injuries. This is evidenced by five accidents occurring in the same
area of Owen Lane in a 60 day period surrounding March 22,2019. [Exhibit yy]
— Contractor Performance Report week ending date of Accident — No accidents
reported — SCHP and PCSO Five accidents not reported to SCDOT

2. Protected Class

Plaintiffs Michael and MaryAnn Smith are lawful roadway users and members
of the public/class these statutes and regulations were designed to protect. The
legislative intent behind these provisions is clear: to safeguard motorists,
particularly vulnerable road users such as motorcyclists and moped operators,
from avoidable hazards in work zones.

The court in Fairchild v. S.C. Dep’t of Transp., 385 S.C. 344, 683 S.E.2d 818
(Ct. App. 2009) [Exhibit A] emphasized that roadway construction statutes aim
to protect the traveling public, including Plaintiffs. King Asphalt’s violations
exposed Plaintiffs to precisely the dangers these regulations were enacted to
prevent.

35 Smith v. King Asphalt Inc. (2021CP3900329) 000038

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 123 of 1535





3. Type of Harm

The egregious physical and psychological injuries Plaintiffs suffered are
precisely the type of harm these statutes and regulations were enacted to
prevent. These provisions aim to eliminate hazards resulting from:

1. Excessive Lane Height Differentials:
Lane height differences destabilize vehicles, particularly motorcycles and
mopeds. The 2.16-inch differential at the accident site created a
foreseeable risk of destabilization.

2. Lack of Warning Signage:
Without signage alerting motorists to uneven lanes or other work zone
hazards, drivers are left unprepared for abrupt changes in road
conditions.

3. Premature Removal of Traffic Control Devices:
Traffic cones and barriers are intended to restrict access to unsafe areas.
Their premature removal exposed Plaintiffs and others to dangerous,
non-compliant conditions.

Plaintiffs’ injuries, including but not limited to (the full list is provided
elsewhere in this treatise), a bicondylar tibial plateau fracture and vertebral
compression fracture for Michael Smith, as well as multiple injuries and
PTSD for MaryAnn Smith, were direct and foreseeable consequences of these
exact hazards.

4. Causation

Defendant King Asphalt’s unlawful and premature removal of traffic control
cones separating L1 (LISL) and L2 (LOSL) directly caused the conditions that
allowed Defendant Economou to unlawfully access the non-compliant LOSL,
resulting in the collision and Plaintiffs’ injuries. This specific action by King
Asphalt stands as the proximate cause of the accident, supported by extensive
evidence and reinforced by the accompanying violations that compounded the
danger at the accident site.

But For Analysis of King Asphalt’s Actions:

But for the premature unlawful removal of traffic control cones (exposing the
public to hazardous conditions), performed in violation of mandatory statutory,
contractual, and regulatory directives, Defendant Economou would not have
gained access to the Left Outside Shoulder Lane (LOSL). Without this access,
the accident could not have occurred. Defendant King Asphalt, Inc., by
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unlawfully removing these traffic control devices, prematurely opened a lane
that was required to remain closed until it was compliant with all safety
standards, including statutory, regulatory, and contractual requirements, and
deemed safe for public use.

This breach of duty directly created the hazardous conditions that led to the
Plaintiffs' injuries. King Asphalt’s failure to uphold their duty of care by
disregarding these directives was the proximate cause of the accident,
rendering them fully liable for the resulting harm.

Key Actions and Events Establishing Causation

1. Premature Removal of Traffic Control Cones Separating L1 and L2

o The traffic control cones initially separating L1 (LISL) and L2
(LOSL) were prematurely removed by King Asphalt before the LOSL
met the required safety standards for reopening.

o Dashcam footage and GPS data from King Asphalt’s cone truck
confirm that the cones were removed just prior to the accident,
unlawfully exposing L2 to public use despite its non-compliance
with regulatory requirements. GPS data shows movement of
recovery truck, Trooper/dashcam confirms the result.

o This removal directly enabled Defendant Economou to enter
the LOSL, placing him in the path of Plaintiffs’ moped and creating
the conditions for the collision.

Violation:

The premature removal of cones violated SCDOT Division 600, Section
601.2 [Exhibit pp], which mandates that traffic control devices must
remain in place until the work zone meets all safety requirements for
public access.

Impact:

Without the cones separating the lanes, the Plaintiffs were forced to
navigate an unprotected, unsafe work zone, while Defendant Economou
was given unlawful access to the non-compliant LOSL. The resulting
collision was a direct and foreseeable consequence of King Asphalt’s
actions.

2. Lane Height Differential
o The LOSL was paved to a thickness of 2.16 inches, creating a
2.16-inch height differential with the adjacent LISL, which
remained at a depth of -2 inches following milling operations.
o This excessive differential, which exceeded the unprotected 1-
inch regulatory limit, destabilized Plaintiffs’ moped as they
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attempted to navigate the uneven surface, contributing to their
loss of control.

Violation:

The unprotected height differential violated SCDOT Division 600,
Section 611.4.1.2, which explicitly prohibits lane height differentials
greater than 1 inch in travel lanes being open to traffic and required the
LOSL to remain closed until these hazards were mitigated.

3. Absence of Warning Signage
o The LOSL lacked required warning signs, such as “Uneven Lanes”
or “Grooved Pavement”, leaving Plaintiffs unaware of the unsafe
conditions ahead.
o This failure to install adequate signage deprived Plaintiffs of the
opportunity to take precautionary measures or avoid the
hazardous lane altogether.

Violation:

King Asphalt failed to comply with SCDOT Division 600, Section
602.1.6 and MUTCD guidelines, which mandate the installation of
warning signage in active work zones to alert motorists of potential
hazards. In this case within five hundred feet of the hazard.

4. Absence of Protective Barriers in an Active Work Zone

o The premature removal (or not placing them to begin with) of traffic
control cones and barriers eliminated all physical protections for
motorists, violating SCDOT Division 600 and Defendant’s
contractual obligations with SCDOT.

o This left the LOSL unprotected and indistinguishable from the
adjacent LISL, creating a deceptive and unsafe environment for
road users.

Specific Causal Connection to Plaintiffs’ Injuries

1. Premature Cone Removal Enabled Economou’s Entry into the LOSL
o By prematurely removing the cones separating L1 and L2, King
Asphalt provided Defendant Economou with unlawful access to the
non-compliant LOSL.
o Economou’s unlawful egress into the LOSL directly led to the
collision with Plaintiffs, which would not have occurred if the cones
had remained in place as required by statute/regulation.
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Key Evidence:

o Dashcam footage: Clearly shows the absence of cones or barriers
at the accident site.

o GPS data: Confirms that King Asphalt’s cone truck removed the
traffic control devices shortly before the accident.

o Witness testimony: Multiple witnesses, including Plaintiffs and
Trooper Laginestra, corroborate that the cones were removed
prematurely.

2. Hazardous Lane Height Differential Destabilized Plaintiffs’ Moped

o The excessive height differential between the LISL and LOSL,
combined with the absence of cones and barriers to prohibit use of
that lane by traffic, created an unstable and unsafe driving
surface.

o Plaintiffs’ moped was destabilized by the abrupt transition between
the paved LOSL and the milled LISL, leading to their loss of control
and any ability to avoid the collision or protect themselves.

3. Lack of Warning Signage Deprived Plaintiffs of Critical Information

o The absence of warning signs, such as “Uneven Lanes”, failed to
alert Plaintiffs to the dangerous height differential and the unsafe
conditions in the LOSL.

o Plaintiffs entered the LOSL unaware of the hazards ahead, directly
contributing to their inability to avoid the accident.

4. Direct and Foreseeable Consequences of Violations

o King Asphalt’s decision to prematurely remove traffic control
devices and reopen the LOSL without meeting safety standards
created the precise dangers that caused Plaintiffs’ injuries.

o These actions were not only foreseeable but also preventable, had
King Asphalt adhered to statutory, regulatory, and contractual
requirements.

Legal Precedent Supporting Causation

1. Regulatory Violations as Proximate Cause
o As established in Rayfield v. S.C. Dep’t of Corrections, 297 S.C.
13, 374 S.E.2d 910 (1988) [Exhibit B], violations of public safety
regulations constitute negligence per se when the harm suffered
aligns with the risks the statute was designed to mitigate.
o Here, King Asphalt’s violations of SCDOT regulations directly
caused the hazardous conditions that led to Plaintiffs’ injuries.
2. Foreseeability of Harm
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o The premature removal of cones and barriers, combined with the
excessive lane height differential and lack of signage, created a
foreseeable risk of harm to motorists, including Plaintiffs.

o In Hughes v. Children’s Clinic, P.A., 269 S.C. 389, 237 S.E.2d
753 (1977), the court emphasized that proximate cause is
established when the injury is the natural and foreseeable result of
the defendant’s actions.

Indisputable Cause of the Accident

The specific and unlawful action of prematurely removing the traffic
control cones separating L1 (LISL) and L2 (LOSL) and the lack of traffic
control as a whole) is the most direct and indisputable cause of the
accident. By removing these cones, Defendant King Asphalt provided
Defendant Economou with unlawful access to the non-compliant LOSL,
which directly led to the collision with Plaintiffs.

The premature removal of the cones did not occur in isolation but compounded
the dangers inherent in reopening a lane that was fundamentally unsafe and
non-compliant with statutory, regulatory, and contractual standards. These
reasons—which included the excessive lane height differential, the absence
of warning signage, the absence of work zone traffic control devices, and
the prolonged period of remaining milled—demonstrate that the LOSL
should never have been opened to public access.

It is critical to note that these underlying hazards are not merely ancillary; they
are integral to understanding why reopening the LOSL posed an imminent risk
to motorists. The 2.16-inch height differential, coupled with the lack of traffic
control and proper warnings, created conditions where an accident was not
just foreseeable but inevitable. These multiple hazards are why the traffic
control was, or should have been, in effect to begin with.

This chain of events underscores that the decision to reopen the LOSL—despite
its non-compliance—and the premature removal of cones separating L1 and L2
were deliberate actions by King Asphalt, directly leading to the Plaintiffs'

injuries. These actions violated regulatory safeguards specifically designed to
prevent such tragedies and are the proximate cause of the collision.

Key Causal Factors

1. Premature Removal of Traffic Control Cones
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o The removal of cones allowed Defendant Economou to unlawfully
access a lane that should have remained closed due to its non-
compliance with safety standards. This act is the pivotal link in the
chain of causation.

2. Unsafe Lane Height Differential

o The LOSL's 2.16-inch height differential, far exceeding the
allowable 1-inch limit, made the lane inherently hazardous,
particularly for two-wheeled vehicles like Plaintiffs’ moped.

3. Lack of Warning Signage and Road Markings

o Without signs such as "Uneven Lanes" or "Grooved Pavement,"
motorists, including Plaintiffs, were unaware of the unsafe
conditions ahead.

4. Absence of Barriers in a Work Zone

o Failing to correctly set up the work and/or removal of barriers and
cones left the work zone unprotected, exposing motorists to
hazards that would otherwise have been mitigated.

The Importance of Lane Non-Compliance

Each of these factors supports the conclusion that the LOSL should never have
been reopened to public traffic under any circumstances. The lane's condition
violated SCDOT regulations to be opened to public access, which explicitly
prohibit reopening lanes with unsafe height differentials, insufficient signage,
or inadequate traffic control measures. Thus, King Asphalt’s decision to
prematurely reopen the LOSL was a clear breach of their duty to ensure public
safety.

The specific act of prematurely removing the traffic control cones was the
immediate trigger for the collision. However, this action occurred within the
broader context of reopening/leaving unprotected a lane that was non-
compliant with safety standards, compounding the risks to Plaintiffs and the
traveling public. Together, these factors form an unbroken chain of causation
directly attributable to King Asphalt's deliberate and negligent actions.

Plaintiffs assert that these violations clearly establish King Asphalt's liability
under South Carolina law and respectfully request that the Court recognize
causation as a matter of law and grant summary judgment in Plaintiffs’ favor.

Uncontroverted Evidence Supporting Negligence Per Se
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1. Documentary Evidence:

o Daily Work Reports: Confirm the paving thickness, lane
conditions, and the location that application was made

o SCDOT Form 400.04: Provides the weight of asphalt applied, used
to calculate the 2.16-inch thickness.

2. Dashcam Footage:

o Captures the hazardous conditions, including the absence of traffic

control devices and lane markings.
3. Eyewitness Testimony:

o Testimony from Olivia Paige Bryan, Kathy Ellenburg, Defendant
Economou and Plaintiffs corroborates the hazardous lane
differential and lack of signage. [Exhibit X]- AUDIO - 911 Call to
Pickens County on Date of the Accident 5:13PM Lloyd and Kathy
Ellenburg at 2 minutes 25 seconds _when he hit ledge between
lanes he lost it_ at 5 25 _he knew that lip was there_ [Exhibit Y] -
audio file - Defendant Economou states in his insurance interview
at 4 minutes 45 seconds ...the road was being paved...between the
lanes... the lane height difference was 3 inches

4. Photographic Evidence:

o Photos from the accident scene, including screengrabs from

dashcam footage, visually depict the unsafe conditions.

The overwhelming evidence demonstrates that King Asphalt violated multiple
statutory and regulatory provisions, directly causing Plaintiffs’ injuries. These
violations constitute negligence per se because they:

1. Breach explicit duties established to protect roadway users.

2. Proximately caused the type of harm the statutes were intended to
prevent.

3. Are supported by uncontroverted evidence.

Plaintiffs respectfully request that this Court find negligence per se as a matter
of law and grant summary judgment in their favor.

Material Facts Are Uncontested

Defendant King Asphalt, Inc. has failed to address critical, uncontested facts
central to this case. Plaintiffs have presented overwhelming evidence
demonstrating violations of statutory, regulatory, and contractual obligations,
which remain undisputed by the Defendant. These facts establish a clear basis
for granting Plaintiffs’ motion for summary judgment.
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1. Height Differential Violation

Discovery documents, including SCDOT Daily Work Reports and Form 400.04
Daily Reports of Asphalt Roadway Inspection, confirm that the height difference
between the left outside shoulder lane (LOSL) and the left inside shoulder lane
(LISL) at the Accident Site exceeded the allowable 1-inch limit.

Upon information and belief, the lane height differential exceeded 2.16 inches,
based on calculations derived from SCDOT records and Defendant's project
documentation. Standard paving protocols typically create a slight rise along
the centerline (between lanes) to facilitate drainage, with the differential
potentially reaching as much as 3 inches at the highest point. Witness
observations, supported by still images from the dashcam video of the accident
scene, consistently describe the height variance as significant, with estimates
ranging from 3 to 4 inches. Critically, nearly every witness associates the
moped losing control directly with the substantial height variance,
underscoring the hazardous condition.

e On March 22, 2019, King Asphalt paved the LOSL to a thickness of 2.16
inches, creating a height differential of 2.16 inches with the adjacent
milled LISL.

o This differential violated SCDOT Division 600 regulations, which prohibit
opening lanes with height differentials greater than 1 inch.

Evidence supporting this violation includes:

e SCDOT Form 400.04 for March 22, 2019 [Exhibit dd]: Detailing the
paving operation and confirming the finished mat thickness of 2.16
inches at the Accident Site.

e SCHP Dashcam Footage Screengrab: Visual evidence from Trooper
Laginestra’s dashcam video clearly depicts the excessive height
differential which contributed to the hazardous conditions. [Exhibit ee] -
Accident site March 22 2019 Owens Lane Hwy8 Easley SC - SCHP
dashcam screengrab (stills) picture — Have not met statutory and
regulatory requirements prior to opening closed lane

o« Eyewitness Testimony: Witnesses, including Olivia Paige Bryan,
Themistoklis Economou, Trooper Laginestra, and Kathy Ellenburg
confirmed the significant lane height differential at the Accident Site
[Exhibits J,K,L,P].
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Despite these documented facts, Defendant has not contested the existence or
measurement of the lane height differential. This failure to dispute critical
evidence constitutes a tacit admission of negligence per se.

2. Absence of Traffic Control Devices

Defendant prematurely removed (or never installed) traffic control devices,
including cones and barriers, from the Accident Site, leaving it unprotected and
hazardous. Evidence includes:

« SCHP Dashcam Footage: Recorded immediately after the accident, the
footage shows the complete absence of cones, barriers, or warning signs
in the area.

e Witness Testimony: Olivia Paige Bryan testified that cones were present
shortly before the accident but were removed as the Plaintiffs approached
the Accident Site. This premature removal exposed the reopened lane to
traffic before it met safety requirements.

e« GPS Data: Tracking data from King Asphalt’s cone truck confirms that
cones were removed from the LOSL before law enforcement arrived.

Defendant has not provided any evidence to refute these claims, nor have they
justified the premature removal of traffic control devices.

3. Failure to Install Required Warning Signage

SCDOT regulations and the Manual on Uniform Traffic Control Devices
(MUTCD) mandate the installation of warning signs, such as "Uneven Lanes"
and "Grooved Pavement," and a full complement of barrels and cones and other
devices delineating the work zone. in active work zones. At the time of the
accident:

e No such signage or traffic control was present at the Accident Site, as
confirmed by dashcam footage and witness testimony.

o Plaintiffs Michael and MaryAnn Smith testified that no signs (within 500
feet) warned of the height differential or other hazards.

o Photographs provided by King Asphalt show road signage in front of
Pickens Federal Credit Union (beside SCDMV) on Hwy8 Gentry Memorial
Highway. This was 1.3 miles from the accident site.
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Defendant’s failure to install these required signs constitutes a clear breach of
SCDOT Division 600 regulations and contractual obligations. Defendant has
not contested this fact or provided evidence of compliance.

4. Work Zone Denial and Subsequent Confirmation

Defendant falsely denied for over five years that the Accident Site was an active
SCDOT work zone. This claim was contradicted by:

« Amended TR-310 Report [Exhibit kk]: After reinvestigation, the South
Carolina Highway Patrol (SCHP) amended the report to confirm that the
accident occurred within an active work zone.

o FOIA Response from SCDOT [Exhibit 11]: Official records verified that
the Accident Site was an active work zone on the date of the accident.

o Witness Testimony: Multiple witnesses, including Plaintiffs, Olivia Paige
Bryan, Themistoklis Economou and Trooper Laginestra, supported by
photographic evidence confirmed the presence of ongoing roadwork.

Despite this overwhelming evidence, Defendant continues to maintain a
baseless denial of the work zone designation, further undermining their
credibility.

5. Failure to Adhere to the 10-Day Milling Limit

SCDOT Division 600 regulations prohibit leaving milled lanes unpaved for more
than 10 consecutive days. At the Accident Site:

o The LISL remained in a milled state for 21 days (from March 6 to March
27, 2019 [Exhibit mm]), exceeding the regulatory limit by 11 days.

o This extended milling period created unsafe driving conditions,
exacerbated by the lack of traffic control devices and signage.

Evidence includes:

e SCDOT Daily Work Reports: Confirming the milling and paving
timelines.
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« Dashcam Footage (screengrab): [Exhibit kk|] Showing the milled LISL at
the Accident Site at the time of the accident.

Defendant has not provided any explanation for this regulatory violation, nor
have they contested the documented timeline.

6. Failure to Apply Road Markings

At the time of the accident, the LOSL and LISL lacked required road markings
to be an unprotected lane, including lane delineations and turning arrows.
SCDOT regulations mandate the application of such markings before reopening
lanes to traffic. Evidence includes:

« SCHP Dashcam Footage/Screengrabs: Depicts the absence of road
markings at the Accident Site.

o Daily Work Reports: Confirm that permanent road markings were
applied to the Accident site on March 27, 2019, five days after the
accident.

Defendant has not addressed these critical safety failures.

For the reasons set forth, Plaintiffs respectfully request that this Court deny
Defendant King Asphalt, Inc.’s Motion for Summary Judgment. The Defense
has failed to raise any material factual disputes. By their omission, they
concede that the core facts underlying Plaintiffs’ claims remain uncontested.
Plaintiffs have demonstrated, through admissible evidence and applicable law,
that the Defendant’s actions and omissions constitute negligence per se,
negligent entrustment, fraudulent misrepresentation, and obstruction among
other claims.

Further, the Defense’s reliance on procedural arguments, such as the
purported necessity of expert testimony, does not create a material issue of fact
and is unavailing under settled South Carolina case law. The issues presented
in this case—such as the removal of traffic control devices, negligently failing to
implement a full traffic control plan, failure to adhere to statutory lane
differential height limits, and reopening lanes under hazardous conditions—are
comprehensible to a layperson and do not necessitate expert analysis.

As there are no genuine disputes of material fact, and Plaintiffs have satisfied
their burden under Rule 56, Plaintiffs respectfully request the Court:
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1. Deny Defendant’s Motion for Summary Judgment in its entirety.
2. Grant Summary Judgment in favor of the Plaintiffs, as the undisputed
evidence establishes all elements of Plaintiffs’ claims as a matter of law.

Defendant King Asphalt, Inc.’s failure to raise any material issues of fact
regarding these violations demonstrates a lack of defense against Plaintiffs’
claims. The uncontested evidence establishes:

1. The existence of statutory, regulatory, and contractual violations.

2. Defendant’s direct role in creating hazardous conditions and being the
proximate cause of Plaintiff’s injuries.

3. Defendant’s failure to adhere to safety standards, resulting in Plaintiffs’
injuries and the deliberate hiding of their actions to avoid liability.

4. With their training and certifications, King Asphalt knew or should have
known their actions would result in injury.

As held in Tupper v. Dorchester Cty., 326 S.C. 318, 487 S.E.2d 187 (1997),
the failure to raise genuine disputes of material fact warrants summary
judgment. Plaintiffs respectfully request that the Court grant summary
judgment in their favor based on the overwhelming and unrefuted evidence
presented herein.

II. ARGUMENT THAT EXPERT TESTIMONY IS UNNECESSARY

Defendant King Asphalt, Inc. argues that expert testimony is required to
establish negligence in this case. However, this assertion is fundamentally
flawed. South Carolina law recognizes the "common knowledge exception,"
which permits the omission of expert testimony when the facts of a case are
well within the understanding of a layperson. This principle applies here, as
the issues involved—failure to meet basic safety standards in road
construction—are readily comprehensible without specialized knowledge.

1. Common Knowledge Exception

The South Carolina Supreme Court has repeatedly held that expert testimony
is not required when the facts of a case lie within the range of common
knowledge and experience. In Brouwer v. Sisters of Charity Providence
Hospitals, 763 S.E.2d 200, 205 (S.C. 2014) [Exhibit C],** the Court
emphasized that laypersons are capable of understanding straightforward
matters of negligence without expert analysis. Similarly, in Hickman v. Sexton
Dental Clinic, 295 S.C. 164, 367 S.E.2d 453 (Ct. App. 1988),** the Court
clarified that expert testimony is unnecessary when the issues can be
evaluated by a jury using ordinary reasoning.
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In this case, the following facts fall squarely within the understanding of the
average person:

e The absence of traffic control devices, such as cones and barriers, at an
active work zone creates a clear danger.

e Opening lanes with a 2.16-inch height differential (when strictly
PROHIBITED by regulation) violates basic safety protocols and creates an
obvious hazard for motorists, particularly those on two-wheeled vehicles.

o The lack of signage warning of uneven lanes or grooved pavement fails to
alert drivers to potential dangers, directly contributing to accidents.

o The removal of traffic control devices, before meeting regulatory/directive
constraints, creates hazardous conditions not present when the road
remains closed to traffic.

These conditions require no technical expertise to assess as the facts of the case
are simple, making them easily understandable without expert testimony. These are
common sense safety violations that any average person would comprehend as
dangerous.

2. Violation of Safety Guidelines

King Asphalt’s failure to adhere to SCDOT regulations and industry-standard
safety protocols is a straightforward matter of negligence. Courts have
consistently held that violations of safety standards designed to protect the
public are comprehensible to laypersons without expert testimony.

o Signage and Traffic Control Devices: The absence of warning signs and
cones at the Accident Site clearly violated SCDOT Division 600
regulations. As noted in Fairchild v. South Carolina Department of
Transportation, 385 S.C. 344, 683 S.E.2d 818 (Ct. App. 2009) [Exhibit
Al],** the lack of required safety measures constitutes negligence per se,
and no expert testimony is required to establish the dangers posed by
such omissions.

« Lane Height Differential: The 2.16-inch height difference between lanes
at the Accident Site exceeds the 1-inch limit mandated by SCDOT
regulations. As held in Wise v. Broadway, 315 S.C. 273, 433 S.E.2d 857
(1993),** the failure to maintain safe lane conditions—such as avoiding
excessive height differentials—is a matter within common understanding.

The dangers of these violations are self-evident and do not require expert
analysis to demonstrate their impact on road safety.
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3. Established Case Law Supporting Lay Understanding

Numerous South Carolina cases support the argument that the issues in this
case are well within the understanding of laypersons, negating the need for
expert testimony:

e In Ingram v. Norfolk Southern Railway Co., 365 S.C. 545, 618 S.E.2d
418 (2005),** the Court held that violations of public safety regulations,
such as failure to implement warning measures, are comprehensible to a
jury without expert input.

e« In Wise v. Broadway, 315 S.C. 273, 433 S.E.2d 857 (1993),** the Court
found that the absence of traffic control signage constituted negligence
per se and required no specialized knowledge to evaluate.

e In Austin v. Specialty Transportation Services, Inc., 358 S.C. 298,
594 S.E.2d 867 (Ct. App. 2004),** the Court affirmed that a statutory
violation can serve as evidence of negligence and recklessness, requiring
no expert testimony to establish causation.

These precedents confirm that violations of statutory and regulatory safety
standards, such as those committed by King Asphalt, fall within the realm of
common understanding.

4. Specific Application to This Case

King Asphalt’s actions and omissions can be evaluated by a lay jury without
the assistance of expert testimony. The following elements are straightforward
and require no technical expertise:

o Traffic Control Devices: The premature removal (or the complete failure
to place them to begin with) of cones and barriers created hazardous
conditions that directly led to the accident. Laypersons can readily
understand the dangers of removing protective measures in an active
work zone. King Asphalt Inc. not deploying a full traffic safety regimen
throughout their work zone and the hazards that represents is within the
understanding of any layperson.

« Excessive Lane Height Differential: The 2.16-inch height difference
between lanes created an obvious and foreseeable risk of destabilizing
vehicles with small wheels (and are strictly prohibited by SCDOT
regulations). The harmful effects of such a condition are clear to any
reasonable person.
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« Lack of Signage: The absence of warning signs, such as "Uneven Lanes"
or "Grooved Pavement," left motorists unaware of the hazards ahead. The
necessity of proper signage to ensure roadway safety is a matter of
common sense. [Exhibit cc| - Grooved Pavement and Motorcycle signs
required within 500 feet of hazard

o Extended Milling Period: Leaving the LISL in a milled state for 21 days,
far exceeding the 10-day limit, exposed the public to unnecessary risks.
A jury can easily comprehend the dangers posed by prolonged exposure
to unfinished road conditions.

The totality of these circumstances presents a clear picture of negligence that
requires no specialized knowledge to evaluate.

5. Defendant’s Misplaced Reliance on Expert Testimony

Defendant’s claim that expert testimony is required is an attempt to distract
from their clear violations of safety standards. South Carolina courts have
consistently rejected such arguments when the facts are easily understood by
laypersons. In Rayfield v. S.C. Dep't of Corrections, 297 S.C. 13, 374 S.E.2d
910 (1988) [Exhibit B, the Court held that statutory violations establish
negligence per se and can be evaluated by a jury without expert input.

This case presents straightforward public safety issues. The facts here clearly
align with South Carolina’s common knowledge exception. King Asphalt’s
violations—removing traffic control devices, failing to install warning signs, and
prematurely reopening a lane with a 2.16-inch height differential—are self-
evident and demonstrate negligence without the need for expert testimony.
Plaintiffs respectfully ask the Court to reject Defendant’s argument and affirm
that expert testimony is unnecessary in this matter.

For the above reasons Plaintiff’s ask this Court to deny Defendant’s Motion for
Summary Judgment

III. CROSS-MOTION FOR SUMMARY JUDGMENT

Plaintiffs Michael and MaryAnn Smith respectfully submit that summary
judgment in their favor is warranted because there are no genuine issues of
material fact, and the evidence overwhelmingly demonstrates that Defendant
King Asphalt, Inc. engaged in negligence per se, negligent entrustment, and
fraudulent misrepresentation. Plaintiffs have met their burden of proof under
South Carolina law, and the undisputed facts confirm Defendant’s liability as a
matter of law.
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1. Legal Standard for Summary Judgment

Rule 56(c) of the South Carolina Rules of Civil Procedure establishes that
summary judgment is proper when there are no genuine disputes as to any
material fact and the moving party is entitled to judgment as a matter of law.
Once the moving party makes a prima facie showing, the burden shifts to the
opposing party to produce evidence of specific facts demonstrating a genuine
issue for trial. See Tupper v. Dorchester County, 326 S.C. 318, 487 S.E.2d
187 (1997).

The evidence presented by Plaintiffs satisfies all elements required for summary
judgment:

1. Negligence Per Se: Defendant’s violations of statutory and regulatory
safety standards establish negligence per se.

2. Negligent Entrustment: Defendant recklessly entrusted critical safety
responsibilities to unqualified /uncertified personnel, creating hazardous
conditions.

3. Fraudulent Misrepresentation: Defendant engaged in deliberate efforts
to misrepresent the nature of the work zone and obstruct Plaintiffs’
pursuit of justice.

The Defendant has failed to raise any material issues of fact that would
preclude summary judgment. Therefore, judgment should be entered in favor of
Plaintiffs.

2. Negligence Per Se

South Carolina law recognizes negligence per se when a party violates a statute
or regulation designed to protect a specific class of individuals from the type of
harm suffered. See Rayfield v. S.C. Dep't of Corrections, 297 S.C. 13, 374
S.E.2d 910 (1988) [Exhibit B].

A. Statutory and Regulatory Violations King Asphalt violated several safety
statutes and regulations, including:

e South Carolina Code § 56-5-1535(F)(1): This statute defines work
zones and mandates the use of traffic control devices, signage, and
barriers to protect public safety.

« SCDOT Division 600 Regulations: These regulations prohibit lane
height differentials exceeding 1 inch during milling and paving
operations and require proper signage and traffic control devices.
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o Contractual Obligations: King Asphalt’s contract with SCDOT required
adherence to safety standards, including maintaining traffic control
measures until the work zone was compliant.

B. Causation and Harm The statutory and regulatory violations committed by
King Asphalt directly caused the hazardous conditions that led to Plaintiffs’
injuries:

e The 2.16-inch height differential between the milled LISL and paved
LOSL destabilized Plaintiffs’ moped.

o The lack of traffic control devices and premature removal of cones
allowed Defendant Economou to unlawfully access the reopened lane.

o« The absence of warning signage failed to alert Plaintiffs to the dangers
ahead.

These violations are precisely the type of conduct that the statutes and
regulations were designed to prevent, establishing proximate cause and
satisfying the requirements for negligence per se.

3. Negligent Entrustment

Defendant King Asphalt negligently entrusted critical safety

responsibilities /decisions to unqualified and uncertified personnel,
demonstrating reckless disregard for public safety. South Carolina courts
recognize that negligent entrustment occurs when a party entrusts a duty to an
individual who is unfit or incapable of performing it safely. See James v. Kelly
Trucking Co., 377 S.C. 628, 661 S.E.2d 329 (2008) [Exhibit D].

A. Unqualified Personnel King Asphalt failed to ensure that supervisory
personnel held valid certifications required under SCDOT regulations. Records
show:

e A supervisor’s certification expired a year before the accident. The named
responsible party for the project’s certification expired a week after this
accident (and upon information and belief was not renewed during the
remaining three months of the contract). [Exhibit xx]| -Expired_Expiring
Supervisor certifications and King Asphalt Hwy 8 Traffic Control Plan
(3948130)

e« On the day of the accident, traffic control responsibilities (cone
placement/management) were delegated to an unqualified worker, who
prematurely removed cones and barriers leading to the accident. [Exhibit
ss] - Cone setter absent - King Asphalt certified payroll week of accident
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B. Impact on Public Safety This negligent entrustment directly contributed to
the hazardous conditions at the Accident Site:

o The removal of cones protecting a noncompliant LOSL enabled Defendant
Economou to unlawfully access that lane.

e The lack of proper supervision and resulting removal of traffic control
safety measures led to exposure of the Plaintiffs to violations of lane
height differential and lack of signage requirements.

The actions of unqualified personnel, combined with the absence of proper
oversight, created foreseeable risks that resulted in Plaintiffs’ injuries.

4. Fraudulent Misrepresentation

For over five years, King Asphalt knowingly and falsely denied that the Accident
Site was a designated SCDOT work zone. During Alternative Dispute
Resolution (ADR), defense counsel unequivocally stated that the section of the
highway where the accident occurred was not an SCDOT work zone, despite
irrefutable evidence in the Defendant's possession confirming otherwise. This
deliberate misrepresentation was not merely a factual inaccuracy but a
calculated attempt to obstruct Plaintiffs’ ability to seek timely redress, mislead
the investigation, and undermine Plaintiffs' right to a fair and thorough inquiry
into the circumstances of the accident. This bad-faith conduct exemplifies King
Asphalt’s disregard for both legal accountability and the judicial process.

A. Evidence of Misrepresentation

e The amended TR-310 report and SCDOT FOIA responses confirm that
the Accident Site was an active SCDOT work zone.

e The unfinished condition of the roadway, GPS data provided by
Defendant, dashcam footage, Daily Work Reports, Work Inspection
Reports (Form 400.04) and eyewitness testimony substantiate the
presence of ongoing work and workers in the area.

B. Legal Basis Fraudulent misrepresentation occurs when a party knowingly
makes false statements with the intent to deceive another party. See Riedman
Corp. v. Jarrett, 335 S.C. 572, 518 S.E.2d 618 (1999). King Asphalt’s denial of
the work zone, combined with their removal of traffic control devices prior to
law enforcement arriving on scene, constitutes clear evidence of fraudulent
intent.
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5. Unclean Hands and Obstructive Conduct

King Asphalt’s litigation conduct further supports Plaintiffs’ entitlement to
summary judgment. The doctrine of unclean hands precludes equitable relief
for parties engaging in bad faith or obstructive behavior. See Precision
Instrument Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 806
(1945).

Examples of King Asphalt’s bad faith conduct include:

o Filing irrelevant and inflammatory documents targeting Plaintiffs’ POA.

o Disclosing confidential communications to discourage substitute
counsel.

o Failing to address the core issues of the case while obstructing discovery.

These actions demonstrate a deliberate strategy to hinder Plaintiffs’ pursuit of
justice, further justifying summary judgment.

6. No Material Issues of Fact

Defendant King Asphalt has failed to raise any material disputes regarding the
facts central to this case:

o The existence of a 2.16-inch lane height differential is uncontested.

e The absence of traffic control devices and signage is corroborated by
dashcam footage and eyewitness testimony.

e The prolonged milling of the LISL violated the 10-day regulatory limit.

In the absence of genuine disputes, Plaintiffs are entitled to judgment as a
matter of law.

The evidence overwhelmingly supports Plaintiffs’ claims of negligence per se,
negligent entrustment, and fraudulent misrepresentation. Defendant’s actions
exposed hazardous conditions that directly caused Plaintiffs’ injuries, and their
bad faith conduct during litigation underscores the need for accountability.
Plaintiffs respectfully request that this Court grant summary judgment in their
favor.

IV. MOVE TO STRIKE DEFENSE FILINGS - PRAYER TO ENJOIN
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Alternatively, if the Court does not grant summary judgment to either party
and the case proceeds to trial, Plaintiffs respectfully moves this Court to strike
all irrelevant and inflammatory filings submitted by defense counsel after May
19, 2023, and to enjoin defense counsel from further interference with
Plaintiffs’ efforts to retain substitute counsel. These filings and actions have
been designed to obstruct Plaintiffs’ litigation efforts, detract from the core
issues of the case, and prejudice the Plaintiffs.

1. Motion to Strike Defense Filings

Plaintiffs request that the Court strike defense counsel’s filings made after May
19, 2023, as they are irrelevant to the substantive claims of negligence and
instead serve as a deliberate distraction. These filings include baseless
accusations against Plaintiffs’ Power of Attorney (POA), allegations of contempt
of court, and inflammatory claims of unauthorized practice of law (UPL). Such
filings have no connection to the underlying facts of this case and were
submitted with the intent to harass and prejudice Plaintiffs.

A. Basis for Motion to Strike Under Rule 12(f) of the South Carolina Rules of
Civil Procedure, the Court may strike from a pleading any insufficient defense
or any redundant, immaterial, impertinent, or scandalous matter. The filings at
issue include:

e« Documents containing inflammatory allegations against Plaintiffs’ POA.
o Confidential attorney lists and strategy communications, inadvertently
sent to Defendants attorneys, were posted on public record without

substantive application to the underlying case.

o Irrelevant materials presented solely to discredit Plaintiffs and disrupt
their litigation efforts.

e An affidavit from an unqualified and unapproved “expert” that lacks
substantive analysis of the facts or claims in this case.

These filings have caused undue prejudice to Plaintiffs and have undermined
the integrity of these proceedings.

B. Case Law Supporting Motion to Strike In Scruggs v. Murray, 334 S.C.
517 (1999), the court held that irrelevant and harassing filings designed to
mislead or delay should be struck. Similarly, in Rimer v. State, 351 S.C. 523,
570 S.E.2d 891 (2002), the court emphasized that filings meant to prejudice or
distract from substantive issues must be removed to ensure procedural
fairness.

The inflammatory and irrelevant filings submitted by defense counsel align
with the misconduct addressed in these cases. Allowing them to remain on the
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record serves no legitimate purpose and only perpetuates the unfair treatment
of Plaintiffs.

2. Prayer to Enjoin Defense Counsel from Interfering with Substitute
Counsel

Plaintiffs further request that the Court issue an injunction prohibiting defense
counsel from interfering with Plaintiffs’ efforts to retain substitute counsel.
Defense counsel has engaged in a pattern of obstructive behavior, including:

o Disclosing a confidential list of attorneys contacted by Plaintiffs,
deterring potential representation.

e Making unfounded and defamatory accusations to prospective attorneys.

o Filing irrelevant and prejudicial materials designed to intimidate or
discourage substitute counsel.

These actions have severely impaired Plaintiffs’ ability to secure legal
representation and have created significant delays in these proceedings.

A. Basis for Injunctive Relief Under South Carolina law, injunctive relief is
appropriate when a party’s actions interfere with the fair administration of
justice. See Brown v. County of Berkeley, 366 S.C. 354 (2005). Defense
counsel’s conduct constitutes bad faith interference with Plaintiffs’ litigation
efforts, warranting injunctive relief to prevent further harm.

B. Legal Precedent The court in McNair v. Fairfield Realty Co., 294 S.C.
504, 366 S.E.2d 690 (Ct. App. 1988), held that injunctive relief is justified
when one party’s actions undermine the opposing party’s ability to litigate
effectively. Defense counsel’s actions in this case—including publicizing
confidential communications and discouraging substitute counsel—clearly
meet this threshold.

3. Scheduling Order to Protect Plaintiffs’ Rights
If the Court denies Plaintiffs’ motion for summary judgment, Plaintiffs request
a scheduling order to ensure substitute counsel has adequate time to prepare

for trial. Specifically, Plaintiffs ask the Court to:

e Allow a continuance under Rule 40(j) to accommodate substitute
counsel’s preparation.
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o Ensure that any trial date accounts for the challenges Plaintiffs face as
self-represented litigants against a corporate defendant with substantial
legal resources.

A. Prior Denial of Continuances Defense counsel has previously opposed
reasonable continuance requests, including a Rule 40(j) motion made 18
months ago. These objections have disadvantaged Plaintiffs, as numerous
attorneys have said without a 40(j) they fear malpractice. This has delayed the
resolution of this case.

B. Need for Fairness: To restore fairness, Plaintiffs request a scheduling order
that recognizes the imbalance in resources and provides substitute counsel
with sufficient time to prepare. See Crowley v. Spivey, 285 S.C. 397, 329
S.E.2d 774 (Ct. App. 1985) (holding that procedural fairness requires courts to
account for delays caused by opposing parties’ misconduct).

4. Rejection of Defense Objections Based on Delay

Plaintiffs anticipate that defense counsel will object to these requests based on
the passage of time. However, any delays in this case are directly attributable
to defense counsel’s obstructive conduct, including:

 Refusing to consent to continuance requests.

o Interfering with Plaintiffs’ efforts to retain substitute counsel.

o Filing on the public record irrelevant and prejudicial materials to delay
and distract from the substantive issues.

South Carolina courts have consistently rejected objections based on delays
caused by the objecting party. See McNair v. Fairfield Realty Co., 294 S.C.
504, 366 S.E.2d 690 (Ct. App. 1988); Crowley v. Spivey, 285 S.C. 397, 329
S.E.2d 774 (Ct. App. 1985). Plaintiffs respectfully request that the Court deny
any such objections from defense counsel.

For the reasons stated, Plaintiffs respectfully request that the Court:

1. Strike all irrelevant and inflammatory filings submitted by defense
counsel after May 19, 2023, under Rule 12(f).

2. Issue an injunction preventing defense counsel from further interfering
with Plaintiffs’ efforts to retain substitute counsel.

3. Grant a scheduling order or Rule 40(j) continuance to ensure substitute
counsel has adequate time to prepare.
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4. Reject any defense objections based on delays caused by their own
misconduct.

V. Claim for Unclean Hands

Plaintiffs assert that Defendant King Asphalt, Inc., through its egregious
misconduct during the Highway 8 project and subsequent litigation, is barred
from seeking equitable relief under the doctrine of unclean hands. This
equitable principle precludes a party from invoking the aid of the court when
their actions have been marked by bad faith, fraud, or willful misconduct that
directly relates to the matter in controversy.

1. Misrepresentation of Work Zone Status

For over five years, Defendant King Asphalt falsely denied that the accident site
was an active SCDOT-designated work zone. This intentional misrepresentation
obstructed Plaintiffs’ pursuit of justice, delayed a fair investigation, and
undermined the integrity of the legal process.

e Amended TR-310 Report: Evidence submitted by Plaintiffs, including
FOIA-obtained documents and eyewitness testimony, prompted the
South Carolina Highway Patrol to amend its accident report. The
updated TR-310 classified the accident site as an active work zone,
contradicting Defendant’s long-held assertions.

« FOIA Confirmation from SCDOT: Official records obtained through
FOIA requests confirmed that the segment of Highway 8 where the
accident occurred was, in fact, an active work zone under King Asphalt’s
control. [Exhibit 1l] - Yahoo Mail - FOIA 20-7454 SCDOT work zone
verification

e« Trooper Laginestra’s Testimony: Trooper Laginestra acknowledged
during deposition that his initial determination that the site was not a
work zone was based solely on the absence of visible traffic control
devices. These devices had been prematurely removed by Defendant
shortly before law enforcement arrived.

This deliberate misrepresentation diverted attention away from Defendant’s
regulatory violations and caused unnecessary delays, prejudicing Plaintiffs and
violating principles of fairness.
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2. Procedural Obstruction and Litigation Misconduct

Defendant engaged in a consistent pattern of obstructionist tactics and
procedural abuses designed to frustrate Plaintiffs' litigation efforts. These
actions include:

o Premature Removal of Traffic Control Devices: Defendant removed
cones, barriers, and signage from the work zone immediately following
the accident. This deliberate act erased visible evidence of the hazardous
conditions and impeded proper documentation of the site.

« Delayed Disclosure of Critical Evidence: Defendant withheld essential
records, including daily work reports, GPS data, and inspection
documents, until compelled by a motion to compel. These delays
hindered Plaintiffs’ ability to develop their case in a timely manner.

o Filing of Irrelevant and Prejudicial Materials: Defense counsel
submitted baseless accusations against Plaintiffs’ Power of Attorney
(POA), including allegations of contempt and unauthorized practice of
law (UPL). These filings served no purpose other than to distract the
court and prejudice Plaintiffs.

Such tactics demonstrate a calculated effort to obstruct the truth, burden
Plaintiffs with unnecessary litigation costs, and undermine the integrity of the
judicial process.

3. Targeted Interference with Substitute Counsel

Defendant’s misconduct extended beyond the courtroom, targeting Plaintiffs’
efforts to retain substitute counsel. Specific actions include:

o Public Disclosure of Confidential Attorney Lists: Defense counsel
improperly disclosed a confidential list of attorneys contacted by
Plaintiffs, making it part of the public record and compromising
Plaintiffs’ ability to secure representation.

o Defamatory Communications to Prospective Counsel: Defense
counsel actively discouraged attorneys from representing Plaintiffs by
making unfounded and defamatory statements about Plaintiffs and their
POA.

o Prejudicial Public Filings: Irrelevant and inflammatory filings were
designed to discredit Plaintiffs and their POA, discouraging substitute
counsel from engaging with the case.

These actions demonstrate a blatant disregard for Plaintiffs’ right to fair
representation and equitable treatment under the law.
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4. Violations of Regulatory and Contractual Obligations

The South Carolina Department of Transportation (SCDOT) mandates stringent
safety and mobility standards for all work zones. According to the SCDOT Rule
on Work Zone Safety and Mobility (March 2021), a work zone is defined as "an
area of a highway with construction, maintenance, or utility work activities,"
regardless of the presence of traffic control devices [Exhibit M - Page 2|. The
failure to implement a Temporary Traffic Control (TTC) plan or mitigate lane
height differentials exceeding 1 inch violates these standards and constitutes
negligence per se [Exhibit M - Pages 11-12, 15]. Furthermore, the removal of
traffic control devices prior to the incident demonstrates a blatant disregard for
safety protocols outlined in the Transportation Management Plan (TMP)
requirements [Exhibit M - Pages 14-15].

These violations resulted in hazardous conditions that directly caused the
plaintiff's injuries, as evidenced by the absence of required barriers and safety
measures, improper training of contractors [Exhibit M - Page 32], and failure to
monitor and evaluate safety compliance [Exhibit M - Pages 27-28]. The
defendants’ actions are in clear violation of SCDOT guidelines, supporting the
plaintiff’s claim for summary judgment.

King Asphalt’s misconduct is not limited to litigation tactics but extends to the
regulatory violations that directly caused Plaintiffs' injuries. Defendant’s willful
breaches of safety protocols and subsequent efforts to conceal these violations
are integral to the unclean hands claim. These include:

e Premature Lane Reopening: Defendant knowingly reopened a non-
compliant lane with hazardous conditions, violating SCDOT regulations
and endangering public safety.

o Failure to Report Accidents: Defendant failed to report this accident—
and multiple others (five in total) in the same vicinity of this work zone—
within the mandated timeline, concealing its impact on public safety.

« Misrepresentation of Compliance: Defendant’s actions manipulated the
work zone's perceived safety record to protect its Contractor Performance
Score (CPS), prioritizing profit over public safety.

o Failure to Implement a MUTCD compliant work zone: Despite
charging SCDOT $150,000 for traffic control, King Asphalt Inc. failed to
deliver said traffic control as required by contract, regulations and
statute.

5. Legal Basis for Unclean Hands
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The doctrine of unclean hands is grounded in the principle that one who seeks
equity must do so with clean hands. As established in Precision Instrument
Mfg. Co. v. Automotive Maintenance Mach. Co., 324 U.S. 806 (1945), courts
must deny equitable relief to parties whose conduct undermines judicial
integrity. Similarly, in Citizens for Lee County, Inc. v. Lee County, 308 S.C.
23 (1992), South Carolina courts held that equitable remedies are unavailable
to parties who act in bad faith or engage in misconduct related to the subject
matter of the litigation.

King Asphalt’s deliberate misrepresentations, procedural abuses, and
obstructionist tactics directly relate to the claims at issue and taint its ability
to seek equitable relief.

Relief Requested
Given Defendant’s conduct, Plaintiffs respectfully request that the Court:

1. Deny King Asphalt’s Motion for Summary Judgment: Defendant’s
misconduct precludes it from seeking equitable relief, including
summary judgment.

2. Grant Plaintiffs’ Cross-Motion for Summary Judgment: Defendant’s
unclean hands strengthen Plaintiffs’ entitlement to relief and affirm the
validity of their claims.

3. Take Judicial Notice of Defendant’s Misconduct: Recognize
Defendant’s actions as material to the determination of equitable claims
and weigh them against King Asphalt in all future rulings.

4. Issue Sanctions if Appropriate: Plaintiffs urge the Court to consider
sanctions against Defendant for its bad faith conduct, including targeted
interference with Plaintiffs’ litigation efforts.

King Asphalt’s deliberate disregard for legal and ethical standards undermines
the integrity of these proceedings and constitutes unclean hands. Plaintiffs
respectfully ask the Court to hold Defendant accountable for its misconduct
and deny it the benefit of equitable relief.

VI. DAMAGES

Plaintiffs Michael and MaryAnn Smith have sustained significant economic and
non-economic damages directly resulting from the negligence per se, negligent
entrustment, and reckless misconduct of Defendant King Asphalt, Inc. These
damages include medical expenses, loss of income, permanent physical
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impairments, and ongoing emotional trauma. Plaintiffs provide detailed
evidence of these damages, supported by medical reports, depositions, and
eyewitness testimony, and assert their right to both compensatory and punitive
damages under South Carolina law.

1. Economic Damages

Plaintiffs have incurred substantial financial losses as a direct result of the
accident caused by King Asphalt’s negligence. These damages are fully
documented and include:

Medical Expenses

o Plaintiff Michael Smith:

o Incurred $148,078.57 in medical expenses for treatment of a
bicondylar tibial plateau fracture and vertebral compression
fracture, as well as additional injuries including:

= Severe trauma to his hands, hip, back, ribs, and right leg.

= Newly identified injuries include a partial rotator cuff tear in
the right shoulder, nerve damage causing chronic pain in his
lower extremities, and complications from the vertebral
compression fracture leading to reduced mobility and
ongoing discomfort.

o These injuries required:

= Multiple surgeries, including open reduction and internal
fixation (ORIF) procedures.

= Extensive physical therapy and rehabilitation for mobility
and strength recovery.

= Long-term medical care to manage pain, nerve damage, and
mobility issues.

o Supportmg Evidence:

Medical records and deposition testimony of Dr. Michael
Sridhar confirm the nature and extent of these injuries.

= Dr. Sridhar attributes these injuries directly to the accident,
with detailed accounts of the surgeries, ongoing treatment,
and prognosis.

= Additional medical reports highlight new findings, including
nerve damage and complications from prior injuries,
requiring extended care.

e Plaintiff MaryAnn Smith:

o Incurred $21,157.30 in medical expenses for treatment of multiple

injuries, including:
= An injured wrist, severe contusions, and lacerations.
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o

o

= Newly identified conditions include ongoing carpal tunnel
syndrome resulting from the wrist injury and exacerbated
anxiety and depression symptoms linked to PTSD.
Treatment required:
= Physical therapy to address mobility issues and pain
management.
= Psychological therapy and medications for PTSD and related
anxiety.
Supporting Evidence:
= Medical reports document the severity of her injuries,
including the wrist injury and its long-term impact on her
daily activities.
= Photographic evidence corroborates the visible extent of her
physical injuries.
= Medical evaluations confirm her PTSD diagnosis and its
continued impact on her quality of life.

e Supporting Case Law:

o

In Murphy v. Owens, 285 S.C. 376, 329 S.E.2d 722 (1985), the
court recognized the right of injured parties to recover full medical
expenses resulting from a defendant’s negligence. This precedent
supports the recovery of both initial and ongoing medical expenses,
including costs related to new injuries and complications arising
from the accident.

¢ Lost Income:

o

Plaintiff Michael Smith has been unable to return to work for six
years following the accident due to permanent physical limitations
caused by his injuries. This loss, calculated at the minimum wage
of $7.25/hour over 40 hours/week for 312 weeks, totals $90,480.
Plaintiff Maryann Smith was also unable to return to work and has
filed for disability.

Supporting Case Law: In Ballou v. Sigma Nu General Fraternity,
291 S.C. 140, 352 S.E.2d 488 (1986), the court upheld a plaintiff’s
right to recover lost wages as a result of permanent physical
impairment caused by a defendant’s negligence.

e« Future Medical Expenses:

o

Both Plaintiffs are likely to require ongoing medical treatment,
including physical therapy and pain management, to address the
long-term effects of their injuries.

Supporting Evidence: Dr. Sridhar’s deposition outlines the likely
need for future medical care, based on the permanent nature of
Michael Smith’s injuries and the psychological impact on MaryAnn
Smith.
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2. Non-Economic Damages

The emotional and physical toll of the accident has resulted in significant non-
economic damages for both Plaintiffs:

e Pain and Suffering:

o

Michael Smith endured extreme pain during his initial injuries and
subsequent recovery, which included multiple surgeries and
physical therapy sessions.

MaryAnn Smith experienced severe emotional distress, including
PTSD, as a direct result of the accident and the traumatic loss of
control during the collision.

Supporting Evidence: Photographs of injuries, testimony from
treating physicians, and medical evaluations substantiate the
Plaintiffs’ claims of pain and suffering.

e Permanent Impairments:

o

Michael Smith has permanent mobility limitations, requiring the
use of assistive devices for walking and significantly restricting his
ability to engage in physical activities.

MaryAnn Smith continues to experience emotional trauma,
limiting her ability to drive or travel on public roadways without
fear of another accident.

Supporting Case Law: In Ligon v. Norris, 259 S.C. 430, 192
S.E.2d 489 (1972), the court emphasized the importance of
compensating plaintiffs for the long-term impact of permanent
physical and emotional impairments caused by a defendant’s
negligence.

e Loss of Enjoyment of Life:

o

Both Plaintiffs have experienced a significant reduction in their
quality of life. Michael Smith’s inability to engage in previously
enjoyed activities, such as gardening and outdoor recreation, has
deeply affected his emotional well-being.

Supporting Evidence: Personal testimony and statements from
family members illustrate the impact of these injuries on the
Plaintiffs’ daily lives.

3. Punitive Damages

Plaintiffs seek both compensatory and punitive damages in this case.

- Compensatory Damages: Plaintiffs request compensation for the
physical, emotional, and financial harm directly caused by Defendant
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King Asphalt, Inc.’s negligence and statutory violations. This includes
medical expenses, lost wages, property damage, and pain and suffering.

o Punitive Damages: In light of King Asphalt’s willful, wanton, and
reckless disregard for public safety, Plaintiffs also seek punitive damages
to punish egregious misconduct and deter similar future behavior. The
basis for this claim is detailed in the standalone section titled “Punitive
Damages” (Section VIII).

Together, these damages ensure both redress for Plaintiffs and accountability
for Defendant’s misconduct.

4. Summary of Damages

e Economic Damages:
o Medical Expenses: $169,235.87
o Lost Income: $90,480 to date
o Future Medical Expenses: To be determined at trial
e Non-Economic Damages:
o Pain and Suffering, Emotional Distress, and Loss of Enjoyment of
Life: To be determined by a jury
e Punitive Damages:
o Plaintiffs request that the jury determine the appropriate amount
of punitive damages based on the egregious nature of King
Asphalt’s conduct.

The damages sustained by Plaintiffs are extensive and well-documented,
encompassing both financial losses and profound emotional suffering. Plaintiffs
respectfully request that the Court grant summary judgment in their favor and
award compensatory and punitive damages commensurate with the harm
caused by King Asphalt’s negligence and misconduct.

VII. ALTERNATIVE REQUESTS IF SUMMARY JUDGMENT DENIED
Relief Requests

Should the Court decline to grant Plaintiffs’ motion for summary judgment,
Plaintiffs respectfully request the following alternative relief to ensure fairness,
protect Plaintiffs’ rights, and restore procedural equity in these proceedings.
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A. Injunction Against Defense Counsel’s Interference with Retaining
Substitute Counsel

Plaintiffs request that the Court enjoin defense counsel from further
obstructing Plaintiffs' efforts to retain substitute counsel. Defense counsel has
engaged in deliberate actions that have hindered Plaintiffs’ ability to secure
legal representation, including:

1. Disclosure of Confidential Information

o Defense counsel disclosed a confidential list of attorneys contacted
by Plaintiffs, originally submitted to the Court to demonstrate
Plaintiffs’ diligent attempts to secure representation. This list,
intended for judicial review, was made public, compromising
Plaintiffs’ litigation strategy and attorney-client privilege.

o Defense counsel also published confidential communications
between Plaintiffs and their POA in the public record, further
eroding Plaintiffs’ ability to seek legal counsel without undue
prejudice.

2. Unfounded Accusations and Defamatory Communications

o Defense counsel made baseless accusations against Plaintiffs’
Power of Attorney (POA), alleging unauthorized practice of law
(UPL) and contempt of court. Defense counsel have engaged in
negative calumny disparaging the Plaintinff’s for being
unsophisticated, aged, being functionally illiterate and making for
poor presentability to a jury. These defamatory communications
were relayed to prospective substitute counsel, discouraging them
from accepting representation of Plaintiffs.

This conduct violates Plaintiffs’ right to a fair legal process. Plaintiffs
respectfully request that the Court issue an injunction to prevent further
interference, ensuring Plaintiffs can secure competent legal representation
without obstruction.

B. Motion to Strike Irrelevant and Prejudicial Filings After May 19, 2023

Plaintiffs request that the Court strike all filings submitted by defense counsel
after May 19, 2023, that are irrelevant, inflammatory, and prejudicial. These

filings include baseless attacks on Plaintiffs’ POA, such as accusations of UPL
and contempt, which have no connection to the underlying negligence claims.

o Irrelevance: These filings fail to address the facts of the accident or the

substantive legal issues, serving only to distract from the merits of the
case.
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o Prejudice: Defense counsel’s inflammatory filings have unfairly biased
the proceedings against Plaintiffs, creating unnecessary hurdles in their
pursuit of justice.

Rule 12(f) of the South Carolina Rules of Civil Procedure empowers courts to
strike material that is immaterial, impertinent, or scandalous. Plaintiffs
respectfully request that the Court strike these filings to restore procedural
fairness.

C. Scheduling Order to Ensure Substitute Counsel Has Adequate Time

Plaintiffs request that the Court issue a scheduling order that provides
substitute counsel sufficient time to prepare for trial. This relief is essential
given the significant disadvantage Plaintiffs face as semi-literate litigants
opposing a corporate defendant with substantial resources. Specifically,
Plaintiffs request that the Court:

1. Grant Substitute Counsel Adequate Time
Substitute counsel should be afforded time to fully evaluate the case,
conduct discovery, and develop trial strategy without undue pressure
from procedural deadlines.

2. Acknowledge Previous Denials of Continuances
Defense counsel has consistently opposed Plaintiffs’ Rule 40(j) motions,
denying substitute counsel adequate preparation time and leaving
Plaintiffs without fair representation. The Court’s intervention is
necessary to ensure substitute counsel is not similarly disadvantaged.

D. Rejection of Defense Objections Based on Delay

Plaintiffs respectfully request that the Court reject any defense objections citing
delay as grounds for denying Plaintiffs’ claims or motions. The delays in this
case stem directly from defense counsel’s obstructionist conduct, as evidenced
by the following:

1. Refusal to Consent to Rule 40(j) Continuance Requests

Defense counsel repeatedly refused to consent to Plaintiffs’ reasonable
requests for continuances under Rule 40(j), despite clear documentation
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demonstrating Plaintiffs’ diligent efforts to retain substitute counsel.
These refusals impeded Plaintiffs’ ability to secure representation and
ensure adequate preparation for trial.

2. Active Interference with Plaintiffs’ Efforts to Retain Substitute
Counsel
Defense counsel engaged in obstructive tactics designed to deter
prospective attorneys from representing Plaintiffs, including:

o Defamatory Communications: Sharing negative and baseless
remarks with attorneys contacted by Plaintiffs.

o Disclosure of Confidential Information: Publicly filing
confidential lists of attorneys contacted by Plaintiffs and
communications between Plaintiffs and their Power of Attorney
(POA).

These actions were calculated to delay proceedings and
disadvantage Plaintiffs.
3. Unjustified Filing of Irrelevant and Prejudicial Motions
Defense counsel filed inflammatory and irrelevant motions focusing on
attacking Plaintiffs’ POA with baseless allegations of contempt and
unauthorized practice of law (UPL). These filings served no purpose other
than to distract from the merits of the case and burden Plaintiffs with
unnecessary litigation.

Legal Basis

South Carolina courts have consistently emphasized that a party cannot
benefit from delays caused by their own conduct. The following cases provide
clear authority for rejecting defense objections based on delays in this matter:

e McNair v. Fairfield Realty Co., 294 S.C. 504, 366 S.E.2d 690 (Ct. App.
1988):
The court held that delays caused by one party’s obstruction or lack of
cooperation cannot be used to penalize the opposing party.

e Crowley v. Spivey, 285 S.C. 397, 329 S.E.2d 774 (Ct. App. 1985):
The court recognized that procedural fairness requires courts to reject
arguments that rely on delays attributable to the objecting party’s own
conduct.

Allowing defense counsel to raise objections based on the delays they
orchestrated would unjustly reward their obstructionist behavior and further
prejudice Plaintiffs. Plaintiffs respectfully request that the Court deny any
defense objections based on delay and proceed with an equitable evaluation of
Plaintiffs’ claims.
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Summary of Alternative Relief Requests

Should the Court decline to grant Plaintiffs’ motion for summary judgment,
Plaintiffs respectfully request the following alternative relief:

1. Issue an Injunction
Enjoin defense counsel from interfering with Plaintiffs’ efforts to retain
substitute counsel.

2. Strike Prejudicial Filings
Strike all irrelevant and inflammatory filings made after May 19, 2023,
under Rule 12(f).

3. Provide a Scheduling Order
Issue a scheduling order that grants substitute counsel adequate time to
prepare for trial.

4. Reject Delay-Based Objections
Reject any objections from defense counsel based on delays, as these
were directly caused by defense counsel’s obstructive conduct.

VIII. CLAIM FOR PUNITIVE DAMAGES

Punitive Damages

Plaintiffs assert that Defendant King Asphalt, Inc.’s willful, wanton, and
reckless disregard for public safety during the Highway 8 road construction
project warrants the imposition of punitive damages under South Carolina law.
Punitive damages serve to punish egregious misconduct and deter similar
actions in the future. King Asphalt’s conduct demonstrates a calculated
prioritization of profit and reputation over safety, exposing the public to
unnecessary and avoidable risks.

1. Reprehensibility of King Asphalt’s Conduct

The reprehensibility of King Asphalt’s conduct forms the foundation for
Plaintiffs’ punitive damages claim. Their actions reveal deliberate cost-cutting
measures, a profit-driven focus, and manipulation of their Contractor
Performance Score (CPS) at the expense of public safety.

e Deliberate Cost-Cutting Measures:
Evidence shows that King Asphalt prematurely removed traffic control
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devices, reopened a non-compliant lane, and failed to implement required
safety measures. Despite billing the SCDOT $150,000 for traffic control
measures, these funds were not used to ensure compliance with safety
standards. Instead, King Asphalt’s actions prioritized profits over the
safety of the traveling public. [Exhibit mm] - Cost cutting Monetary
motivation for King Asphalt Inc -Traffic Control payments - CPS Score
explained with Safety Component.

Manipulation of Contractor Performance Score (CPS):

King Asphalt’s conduct was also aimed at protecting their CPS, a metric
critical for securing future SCDOT contracts. By failing to report this
accident—and four other accidents in the same work zone within 60
days—they created a false appearance of compliance and safety. This
intentional concealment underscores their disregard for safety
regulations and public welfare in favor of maintaining a competitive edge.
Premature Opening of Non-Compliant Lanes:

King Asphalt knowingly reopened the Left Outside Shoulder Lane (LOSL)
with a 2.16-inch height differential, more than double the allowable
regulatory limit of 1 inch. This premature opening of a noncompliant
lane directly contributed to the Plaintiffs’ accident and underscores the
Defendant’s reckless indifference to public safety.

Concealment of Hazards and Misrepresentation of Work Zone Status:
Following the accident, King Asphalt misrepresented the work zone’s
status to law enforcement, delayed disclosure of critical evidence, and
obstructed Plaintiffs’ investigation. This calculated strategy sought to
avoid liability while maintaining the false narrative of a safe and
compliant work environment.

2. Deterrence and Punishment

Punitive damages are essential to deter King Asphalt and other contractors
from engaging in similar misconduct. The financial penalties must outweigh
any perceived benefits of cost-cutting or reputational manipulation.

Specific Deterrence:

Punitive damages will signal to King Asphalt that reckless cost-cutting
measures, safety violations, and CPS score manipulation will not be
tolerated.

General Deterrence:

Awarding punitive damages in this case will serve as a warning to
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contractors statewide, emphasizing that safety violations driven by profit
motives will result in severe consequences.

3. Factors Supporting Punitive Damages
Several factors support the imposition of punitive damages:

o Degree of Culpability:
King Asphalt’s actions were not merely negligent but deliberate and
profit-driven, underscoring a high degree of culpability. Their persistent
attempts to deny and obscure their liability demonstrate a blatant
disregard for accountability. Moreover, their failure to comply with
mandatory safety standards reflects a willful and intentional neglect of
public welfare, prioritizing financial gain over the safety and well-being of
motorists.

e Duration and Concealment of Misconduct:
King Asphalt’s misrepresentation of the work zone status, premature
removal of traffic control devices, and failure to report accidents extended
their misconduct beyond the immediate project timeline, compounding
the harm to Plaintiffs and the public.

« Potential Harm to the Public:
The hazardous conditions created by King Asphalt’s violations posed
significant risks to all motorists using Highway 8, particularly vulnerable
road users like the Plaintiffs.

o Defendant’s Financial Resources:
As a prominent contractor with substantial financial resources, King
Asphalt must face punitive damages severe enough to prevent them from
viewing penalties as a mere cost of doing business.

4. Legal Basis for Punitive Damages

Under S.C. Code Ann. § 15-32-520(A), punitive damages are intended to
punish egregious misconduct and deter future violations. The South Carolina
Supreme Court in Ford v. Hutson, 276 S.C. 157, 276 S.E.2d 776 (1981)
[Exhibit G|, affirmed that punitive damages are warranted when a defendant’s
actions demonstrate reckless disregard for the rights and safety of others.
Additionally, S.C. Code Ann. § 15-32-530(C) provides exceptions to punitive
damage caps when a defendant’s conduct is intentional or involves a conscious
disregard for public safety.

King Asphalt’s conduct meets and exceeds these criteria, warranting punitive
damages, including uncapped damages under § 15-32-530(C).
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5. Prayer for Punitive Damages
Plaintiffs respectfully request that the Court:

1. Punish Egregious Misconduct:
Impose punitive damages commensurate with King Asphalt’s willful and
reckless disregard for public safety.

2. Deter Future Violations:
Send a clear message to King Asphalt and other contractors that safety
violations motivated by profit and CPS manipulation will not be tolerated.

3. Award Uncapped Damages:
Given the intentional nature of King Asphalt’s misconduct, Plaintiffs
request punitive damages exceeding the statutory cap under S.C. Code
Ann. § 15-32-530(C). These damages must extend beyond insurance
coverage to ensure a direct financial impact on King Asphalt, amplifying
the punitive and deterrent effects.

King Asphalt’s conduct represents a gross violation of public trust and safety.
Their profit-driven motivations, attempts to manipulate their CPS score, and
deliberate concealment of hazards magnify the egregiousness of their behavior.
Plaintiffs urge the Court to impose the strongest possible penalties under
South Carolina law to ensure accountability and protect public welfare.

IX. PROXIMATE CAUSE AND PUNITIVE DAMAGE JURY
DETERMINATION

The Role of the Jury in Determining Punitive Damages

South Carolina law unequivocally establishes that the issues of punitive
damages are fundamentally questions for the jury. This ensures that the
determination of punitive damages appropriately reflects community standards
and the gravity of the defendant's misconduct.

Under S.C. Code Ann. § 15-32-520(A), “[a] plaintiff is entitled to recover
punitive damages if the act complained of is determined to be willful, wanton,
or reckless.” As articulated in Camp v. Components, Inc., 285 S.C. 443, 444,
330 S.E.2d 315, 316 (Ct. App. 1985), a jury may award punitive damages even
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when the wrongdoer does not subjectively realize they are infringing on
another's rights, provided the act demonstrates reckless disregard for the
rights of others.

Punitive Damages and Proximate Cause in Negligence Per Se Cases

South Carolina courts have consistently held that statutory violations,
particularly those involving public safety regulations, provide compelling
evidence of recklessness, willfulness, or wantonness. These violations support
a jury’s consideration of punitive damages.

1. Statutory Violations as Evidence of Recklessness

o In Fairchild v. South Carolina Department of Transportation,
385 S.C. 344, 683 S.E.2d 818 (Ct. App. 2009) [Exhibit A], the court
emphasized that negligence per se arising from statutory violations
is evidence of recklessness. This obligates the trial court to submit
the issue of punitive damages to the jury.

o Similarly, Wise v. Broadway, 315 S.C. 273, 276, 433 S.E.2d 857,
859 (1993), held that causative violations of a statute constitute
evidence of recklessness and willfulness, requiring the jury’s
assessment of punitive damages.

2. Proximate Cause as a Question for the Jury

o The determination of whether a defendant’s statutory violation is
the proximate cause of a plaintiff’s injuries is a factual matter best
resolved by the jury. In Rhodes v. Lawrence, 279 S.C. 96, 97-98,
302 S.E.2d 343, 344 (1983), the court recognized that proximate
cause linked to statutory violations must be evaluated by a jury.

o Proximate cause is established when the injury is the natural and
foreseeable result of the defendant’s actions, as addressed in
Hughes v. Children’s Clinic, P.A., 269 S.C. 389, 395, 237 S.E.2d
753, 756 (1977).

Plaintiffs’ Position on Punitive Damages and Proximate Cause

Plaintiffs submit that King Asphalt’s conduct, characterized by statutory
violations, reckless disregard for safety, and financial motivations, directly
caused the hazardous conditions that led to their injuries. These elements
collectively support the submission of punitive damages to the jury:

1. Statutory Violations:
o The reopening of a lane with a 2.16-inch height differential violated
both S.C. Code Ann. § 56-5-1535(F)(1) and SCDOT regulations.
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o The premature removal of traffic control devices and failure to

install adequate signage violated mandatory safety protocols.
2. Reckless and Wanton Conduct:

o King Asphalt’s financial motivations to cut costs with negligible
implementation of the traffic safety plan and fraudulent attempt to
preserve its Contractor Performance Score (CPS) underscore its
reckless disregard for public safety.

3. Causation:

o Plaintiffs' injuries were the natural and foreseeable result of these
statutory and regulatory violations. This satisfies the proximate
cause standard required for negligence per se claims and supports
the jury's role in awarding punitive damages.

Judicial Precedents Supporting Jury Determination

The principle that statutory violations necessitate a jury’s assessment of
punitive damages is well-supported by South Carolina precedent:

e Wise v. Broadway, 315 S.C. 273, 433 S.E.2d 857 (1993): The causative
violation of a statute is sufficient evidence of recklessness to require the
issue of punitive damages to be submitted to the jury.

o Rayfield v. S.C. Dep't of Corrections, 297 S.C. 13, 374 S.E.2d 910
(1988) [Exhibit B]: Proximate cause tied to statutory violations
establishes negligence per se, warranting jury consideration.

e Austin v. Specialty Transp. Servs., Inc., 358 S.C. 298, 594 S.E.2d 867
(Ct. App. 2004): Statutory violations create factual questions for the jury
regarding punitive damages.

Given the gravity of King Asphalt’s statutory violations and the proximate
cause directly linking their actions to Plaintiffs’ injuries, the issue of punitive
damages must be presented to the jury. South Carolina law mandates that
jurors determine whether these actions constitute willful, wanton, or reckless
misconduct and assess punitive damages accordingly.

X. Reckless Disregard for Safety Through Negligent Entrustment
King Asphalt, Inc. demonstrated a reckless disregard for public safety by

negligently entrusting critical responsibilities in the Highway 8 construction
project to uncertified supervisors, as well as inadequately trained or negligent
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workers. This negligence directly contributed to hazardous conditions that
caused harm to Plaintiffs. For example, on March 22, 2019, the certified "cone
setter" responsible for deploying and retrieving traffic control cones was not on
duty. In his absence, an unqualified replacement prematurely removed the
traffic control cones, acting recklessly and wantonly. This removal created
significant safety risks, including the premature reopening of travel lanes and
the absence of necessary traffic control devices protecting known hazards
within an active SCDOT work zone. [Exhibit ss] - Cone setter absent - King
Asphalt certified payroll week of accident

These actions exemplify King Asphalt’s failure to adhere to regulatory and
contractual safety standards, underscoring their willful indifference to the
safety of the traveling public.

Evidence of Negligent Entrustment Supporting Reckless Conduct

1. Supervisory Lapses

o King Asphalt permitted supervisors with expired certifications to
oversee the project, violating SCDOT regulations and contractual
requirements. These supervisors were responsible for ensuring
compliance with traffic control protocols but lacked the necessary
qualifications to do so effectively.

o Example: Records indicate that one supervisor's certification
expired a full year before the accident, while another's certification
expired a week after the accident and remained lapsed for the
remainder of the project.

o Legal Support: The South Carolina Supreme Court in James v.
Kelly Trucking Co., 377 S.C. 628, 661 S.E.2d 329 (2008) [Exhibit
D], emphasized the employer’s duty to ensure that employees are
qualified for their responsibilities. Failure to uphold this duty
results in liability for harm caused by unfit employees.

2. Failure to Train or Monitor Workers
o King Asphalt failed to ensure that workers responsible for critical
safety functions, such as placing and removing traffic control
devices, were adequately trained or supervised. This negligent
oversight led directly to the premature removal of cones and
barriers at the accident site, creating hazardous conditions for
motorists.
o Legal Support: In Roddey v. Wal-Mart Stores E., LP, 415 S.C.
580, 784 S.E.2d 670 (2016) [Exhibit F], the court held that an
employer's negligent supervision of untrained employees can result
in liability for harm caused by those employees.
3. Conscious Disregard for Known Risks
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o

King Asphalt entrusted unqualified personnel with decisions
regarding the reopening of travel lanes without meeting regulatory
requirements, including lane height differentials and proper
signage. These decisions were made despite the company’s
knowledge of SCDOT regulations prohibiting such actions and the
foreseeable risks of harm to public road users.

Legal Support: The South Carolina Court of Appeals in McAllister
v. Graham, 287 S.C. 455, 339 S.E.2d 154 (Ct. App. 1986) [Exhibit
E], established that entrusting tasks to individuals likely to misuse
them in a dangerous manner constitutes negligent entrustment.

4. Connection to Proximate Cause

o

o

The hazardous conditions created by King Asphalt’s negligent
entrustment directly led to Plaintiffs’ accident and injuries. For
example:

= The premature unlawful removal of traffic control devices
allowed Defendant Economou access to the unsafe lane,
where the collision occurred.

* The failure to comply with lane height differential limits
created road conditions that destabilized vehicles, including
Plaintiffs’ moped.

= The absence of traffic control in an active work zone caused
confusion, enabling actions that would not have been
possible had King Asphalt adhered to regulations.

Legal Support: In Rayfield v. S.C. Dep't of Corrections, 297 S.C.
13, 374 S.E.2d 910 (1988) [Exhibit B], the court held that
violations of public safety regulations constitute negligence per se
when they result in harm.

Relevance to Punitive Damages and Negligence Per Se

This evidence of negligent entrustment demonstrates King Asphalt’s reckless
and willful disregard for public safety. By entrusting critical safety
responsibilities to unqualified individuals, the company not only violated
regulatory and contractual standards but also heightened the risks to the
traveling public. Such conduct supports:

1. Punitive Damages

o

The deliberate entrustment of safety-critical tasks to unqualified
personnel underscores King Asphalt’s reckless indifference to the
foreseeable harm caused by their actions.

Legal Support: In Ford v. Hutson, 276 S.C. 157, 276 S.E.2d 776
(1981) [Exhibit G], the court supported punitive damages where a
defendant’s actions demonstrated willful or wanton misconduct.

2. Negligence Per Se

o

The entrustment of supervisory responsibilities to uncertified
individuals directly contributed to King Asphalt’s violations of S.C.
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Code Section 56-5-1535(F)(1) and SCDOT Division 600 regulations.
These breaches establish negligence per se.

Legal Support: Rayfield v. S.C. Dep't of Corrections, 297 S.C.
13, 374 S.E.2d 910 (1988) [Exhibit B], confirms that violations of
public safety regulations are evidence of negligence per se.

CONCLUSION

King Asphalt’s violations of statutory, regulatory, and contractual obligations,
combined with their reckless disregard for public safety, establish a compelling
basis for granting Plaintiffs’ cross-motion for summary judgment and denying
Defendant’s motion for summary judgment. The evidence presented
demonstrates that King Asphalt’s actions satisfy the elements of negligence per
se, negligent entrustment, fraudulent misrepresentation, and obstruction,
making them liable for the injuries suffered by Plaintiffs.

Key Findings Supporting Plaintiffs’ Motion for Summary Judgment

1. Negligence Per Se:

o

King Asphalt’s statutory and regulatory violations, including those
of S.C. Code Ann. § 56-5-1535(F)(1) and SCDOT Division 600
regulations, created the hazardous conditions that caused
Plaintiffs’ injuries. These breaches constitute negligence per se.
Evidence, including Daily Work Reports, deposition testimony,
SCHP dashcam footage, and FOIA responses, confirms these
violations and their direct causal link to Plaintiffs’ injuries.

2. Causation:

o

o

Plaintiffs’ injuries were the natural and foreseeable result of King
Asphalt’s violations, including the premature removal of traffic
control devices and the failure to install mandatory safety signage.
The hazardous lane height differential and unprotected work zone
conditions directly contributed to the Plaintiffs’ accident.

3. Fraudulent Misrepresentation:

o

King Asphalt misrepresented the work zone status for over five
years, actively attempted to conceal that work zone status by
removing traffic control devices at the site of the accident,
obstructing Plaintiffs’ ability to seek timely relief and concealing
their negligence.

4. Obstruction and Unclean Hands:
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o King Asphalt’s actions during litigation, including targeting
Plaintiffs’ Power of Attorney and deterring substitute counsel,
demonstrate bad faith and justify striking defense filings and
enjoining further interference.

5. Punitive Damages:

o King Asphalt’s willful and wanton misconduct, driven by financial
motivations, supports the imposition of punitive damages to deter
similar conduct. The assessment of punitive damages must be
reserved for the jury.

Plaintiffs’ Prayer for Relief

The Defendants' strategy has been a calculated approach of "delay, deny, and
defend," aimed at obstructing the Plaintiffs' pursuit of justice and undermining
the integrity of the claims brought against them. This tactic reflects a deliberate
effort to evade accountability by prolonging proceedings, denying critical facts,
and employing aggressive defense mechanisms to frustrate the resolution of
this case. Recognizing the indefensibility of their position, Defendants have
resorted to employing “legal gimmickry” in an attempt to obscure the facts and
evade accountability. In light of the overwhelming evidence and applicable law,
Plaintiffs respectfully request that this Court:

1. Grant Plaintiffs’ Cross-Motion for Summary Judgment:
o Find King Asphalt liable for negligence per se, negligent
entrustment, and fraudulent misrepresentation.
o Award compensatory damages, including economic and non-
economic damages, as substantiated by the evidence.
2. Deny Defendant’s Motion for Summary Judgment:
o Reject Defendant’s arguments requiring expert testimony and any
claims of disputed material facts, as the evidence unequivocally
supports Plaintiffs’ case.

3. Award Punitive Damages:

o Find that King Asphalt’s conduct warrants punitive damages and
convene a jury to determine the appropriate amount, including
consideration of uncapped damages under S.C. Code Ann. § 15-
32-530(C).

4. Alternative Relief if Summary Judgment Is Denied:

o Strike defense filings after May 19, 2023, that are irrelevant and
prejudicial.

o Enjoin defense counsel from interfering with Plaintiffs’ efforts to
secure substitute counsel.

o Issue a scheduling order to ensure substitute counsel has
adequate time to prepare for trial.
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5. Ensure Judicial Fairness:
o Reject any defense objections based on delays caused by their own
obstructionist tactics.

In light of the overwhelming evidence, it is clear that King Asphalt’s actions
were the direct and proximate cause of the Plaintiffs’ injuries. But Jor King
Asphalt’s premature removal of traffic control devices and failure to implement a
Sully compliant traffic control plan, reopening and leaving unprotected a lane with
a 2.16-inch height differential between two adjacent lanes, in violation of SCDOT
Division 600 regulations and South Carolina Code § 56-5-1 535(Fj(1), and failure
to provide requisite signage and road paint, the hazardous conditions (including
a lane left milled in excess of ten daysj—though still present—would have been
properly mitigated. Plaintiffs would not have been exposed to the unsafe
conditions that caused their injuries. This unbroken chain of causation, rooted
in statutory and regulatory violations, leaves no genuine issue of material fact
and demands summary judgment in Plaintiffs’ favor.

Plaintiffs respectfully waive oral arguments to expedite the Court’s decision and
to mitigate the procedural imbalance caused by defense counsel’s conduct.
Plaintiffs trust in the Court’s impartiality and commitment to Jjustice, confident
that the evidence overwhelmingly supports their claims and entitles them to
the relief requested and that this exhaustive submission provides the Court
with all necessary information to rule in their favor.

Respectfully submitted,
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE THIRTEENTH JUDICIAL

COUNTY OF PICKENS CIRCUIT

Michael and Mary Smith, CASE NO.: 2021-CP-39-00329
Plaintiffs,

vs. CERTIFICATE OF SERVICE

Themistoklis Economou and King
Asphalt Inc.,

Defendants.

CERTIFICATE OF SERVICE

I, Michael D. Smith, hereby certify that I have this day served the following
documents:

PLAINTIFFS’ OPPOSITION TO DEFENDANT KING ASPHALT, INC.’S
MOTION FOR SUMMARY JUDGMENT, CROSS-MOTION FOR SUMMARY
JUDGMENT, AND PRAYER FOR ALTERNATIVE RELIEF

along with all attached exhibits and digital exhibits on USB drive/and by
email attachment.

The aforementioned documents were served upon the following counsel of
record:

Catharine Garbee Griffin, Esq.
Baker, Ravenel & Bender, LLP
3710 Landmark Drive, Suite 400
Columbia, SC 29204
CGriffin@brblegal.com

The documents were served via the following methods:

By Email to: CGriffin@brblegal.com
Date of email service: 2

T
By U.S. Mail return receipt requested via certified mail,
Certified Mail Number: USPS 70210950000135867958
Date of Mailing: lLt/ | Z,I/ZDZI/
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I further certify that a copy of this Certificate of Service was also included with
the documents sent by U.S. Mail and email.
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Appendix: Cases, Statutes, and Regulations Cited

Case Law

e Austin v. Specialty Transportation Services, Inc., 358 S.C. 298, 594
S.E.2d 867 (Ct. App. 2004)
o Statutory violations create factual questions for the jury regarding
punitive damages.
e Ballou v. Sigma Nu General Fraternity, 291 S.C. 140, 352 S.E.2d 488
(1986)
o Right to recover lost wages resulting from permanent physical
impairment caused by negligence.
e Brown v. County of Berkeley, 366 S.C. 354 (2005)
o Injunctive relief is appropriate when actions interfere with the fair
administration of justice.
e Brouwer v. Sisters of Charity Providence Hospitals, 763 S.E.2d 200
(S.C. 2014) [Exhibit C]
o Expert testimony is unnecessary when issues can be evaluated by
a jury using ordinary reasoning.
e Camp v. Components, Inc., 285 S.C. 443, 330 S.E.2d 315 (Ct. App.
1985)
o Punitive damages awarded for reckless disregard for the rights of
others.
o Citizens for Lee County, Inc. v. Lee County, 308 S.C. 23 (1992)
o Doctrine of unclean hands applies when actions taint judicial
processes.
e Crowley v. Spivey, 285 S.C. 397, 329 S.E.2d 774 (Ct. App. 1985)
o Courts must reject arguments relying on delays caused by the
objecting party.
e Fairchild v. South Carolina Department of Transportation, 385 S.C.
344, 683 S.E.2d 818 (Ct. App. 2009) [Exhibit A]
o Negligence per se arising from statutory violations as evidence of
recklessness.
e Ford v. Hutson, 276 S.C. 157, 276 S.E.2d 776 (1981) [Exhibit G|
o Punitive damages for willful or wanton misconduct.
e Hickman v. Sexton Dental Clinic, 295 S.C. 164, 367 S.E.2d 453 (Ct.
App. 1988)
o Laypersons can understand straightforward negligence issues
without expert testimony.
e Hughes v. Children’s Clinic, P.A., 269 S.C. 389, 237 S.E.2d 753 (1977)
o Proximate cause is established when the injury is the foreseeable
result of the defendant’s actions.
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e Ingram v. Norfolk Southern Railway Co., 365 S.C. 545, 618 S.E.2d
418 (2005)
o Violations of public safety regulations are comprehensible without
expert testimony.
e James v. Kelly Trucking Co., 377 S.C. 628, 661 S.E.2d 329 (2008)
[Exhibit D]
o Employers must ensure employees are qualified for their
responsibilities.
e Ligon v. Norris, 259 S.C. 430, 192 S.E.2d 489 (1972)
o Compensation for long-term impact of physical and emotional
impairments caused by negligence.
e McAllister v. Graham, 287 S.C. 455, 339 S.E.2d 154 (Ct. App. 1986)
[Exhibit E]
o Entrusting tasks to individuals likely to misuse them dangerously
constitutes negligent entrustment.
e McNair v. Fairfield Realty Co., 294 S.C. 504, 366 S.E.2d 690 (Ct. App.
1988)
o Delays caused by one party’s obstruction cannot penalize the
opposing party.
¢ Murphy v. Owens, 285 S.C. 376, 329 S.E.2d 722 (1985)
o Injured parties can recover full medical expenses resulting from
negligence.
e Payne v. Holiday Towers, Inc., 283 S.C. 210, 321 S.E.2d 179 (Ct. App.
1984)
o Certified depositions are inherently authentic and admissible
under procedural rules.
e Precision Instrument Mfg. Co. v. Automotive Maintenance Mach.
Co., 324 U.S. 806 (1945)
o Unclean hands doctrine bars equitable relief for parties engaging in
bad faith.
e Rayfield v. S.C. Dep't of Corrections, 297 S.C. 13, 374 S.E.2d 910
(1988) [Exhibit B]
o Statutory violations establish negligence per se and proximate
cause.
e Regions Bank v. Schmauch, 354 S.C. 648, 582 S.E.2d 432 (Ct. App.
2003)
o Admissibility of business records authenticated through discovery.
e Rimer v. State, 351 S.C. 523, 570 S.E.2d 891 (2002)
o Irrelevant and harassing filings meant to prejudice or distract must
be struck.
¢ Roddey v. Wal-Mart Stores E., LP, 415 S.C. 580, 784 S.E.2d 670 (2016)
[Exhibit F]
o Negligent supervision of untrained employees results in liability.
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e Sloan v. Friends of the Hunley, Inc., 393 S.C. 152, 711 S.E.2d 895
(2011)
o Business records authenticated through routine production during
discovery.
e State v. Anderson, 386 S.C. 120, 687 S.E.2d 35 (2009)
o Video evidence authenticated by a witness with personal
knowledge is admissible.
e State v. Harris, 318 S.C. 178, 456 S.E.2d 433 (Ct. App. 1995)
o Maps and diagrams as demonstrative evidence require
authentication.
e State v. Smith, 409 S.C. 651, 763 S.E.2d 351 (2014)
o Certified public records require no additional authentication.
e Tupper v. Dorchester County, 326 S.C. 318, 487 S.E.2d 187 (1997)
o Summary judgment appropriate when no genuine factual disputes
exist.
e Wise v. Broadway, 315 S.C. 273, 433 S.E.2d 857 (1993)
o Absence of traffic control signage as negligence per se evaluated
without expert testimony.

Statutory Citations

e South Carolina Code Ann. § 56-5-1535(F)(1)
o Defines work zones and mandates traffic control measures to
protect public safety.
e S.C. Code Ann. § 15-32-520(A)
o Provides for punitive damages when conduct is willful, wanton, or
reckless.
e S.C. Code Ann. § 15-32-530(C)
o Exceptions to punitive damages caps for intentional or conscious
disregard for safety.

Regulatory Citations

e SCDOT Division 600, Section 611.4.1.2
o Prohibits lane height differentials exceeding 1 inch between travel
lanes when milled lanes adjacent to HMA paved lane.
e SCDOT Division 600, Section 601.2
o Requires traffic control devices to remain in place until lanes meet
safety standards.
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e SCDOT Division 600, Section 602.1.6 (MUTCD Compliance)
o Mandates installation and maintenance of signage warning of
uneven lanes and grooved pavement.
e SCDOT Division 600, Section 603
o Limits unpaved milled lanes to a 10-day maximum unless weather
delays occur.

The SCDOT Standard Specifications for Highway Construction

1. Section 104.7 - Maintenance and Maintaining Traffic

o Content: Discusses the contractor's obligations to maintain traffic safely
during construction.

e« Relevance: King Asphalt neglected this duty by prematurely removing
traffic control devices, exposing motorists to unsafe conditions.

2. Section 104.11 - Hazardous Conditions

o« Content: Addresses the contractor's duty to anticipate, prevent, and
mitigate hazardous conditions arising during construction.

« Relevance: King Asphalt failed to address foreseeable dangers, such as
the lane height differential, milled highway and lack of traffic control
creating unsafe conditions for motorists.

3. Section 105.3 - Conformity with Plans and Specifications

o Content: Mandates strict adherence to the plans and specifications
outlined in the contract.

e Relevance: Noncompliance by King Asphalt in deviating from safety and
work zone regulations.

4. Section 105.7 - Unauthorized Work

o« Content: Prohibits deviations from specified plans and imposes penalties
for unapproved changes.

 Relevance: Deviations from safety and work zone regulations, such as
premature lane openings, constitute unauthorized work.

5. Section 107.7 - Legal Relations and Responsibility to the Public

o Content: Discusses the contractor's legal obligation to protect the public
from harm while executing work.

« Relevance: King Asphalt owed a duty of care to the public and violated
this duty by failing to ensure safe travel conditions.

6. Section 107.9 - Public Convenience and Safety

o Content: Highlights the contractor's responsibility to ensure public
safety and convenience.

e« Relevance: Demonstrates a duty of care breach by King Asphalt in
failing to maintain safe conditions in the work zone.

7. Section 107.20 - Opening of Section of Highway to Traffic

o Content: Specifies requirements for maintaining safety when opening

sections of the highway to traffic.
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e Relevance: King Asphalt prematurely opened lanes without mitigating
lane height differentials, lack of road paint, bereft of any traffic control,
violating safety standards.

8. Section 601.4.4 - Drop-offs and Changes in Elevation Adjacent to
Travelway

o Content: Specifically addresses how to handle elevation changes
adjacent to traffic lanes.

« Relevance: King Asphalt failed to implement required safety measures to
mitigate the hazard of a 2.16-inch height differential.

9. Section 602.2.3 - Work Zone Signs

o Content: Establishes the requirements for signage in work zones.

e Relevance: The lack of proper signs created confusion about the
existence of an active work zone, violating the statutory and contract
provisions.

10. Section 602.3.2 - Temporary Traffic Control Devices

o Content: Specifies the requirements for implementing and maintaining
temporary traffic control devices, including barriers, cones, and signage.

« Relevance: Highlights the premature removal of traffic control devices in
violation of standards, causing the accident.
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EXHIBITS

Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.

2021-CP-39-00329
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Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.

2021-CP-39-00329

[Exhibit A] - Fairchild v. S.C. Dep't of Transp., 385 S.C. 344, 683 S.E.2d 818
(Ct. App. 2009) This case highlights the duty of contractors to protect the
traveling public from hazardous work zone conditions, directly supporting

Plaintiff’s negligence per se claim.

“The intervening negligence of a third person will not excuse the original
wrongdoer if such intervention ought to have been foreseen in the exercise of

due care.”
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No. 4611

Court of Appeals of South Carolina

Fairchild v. Dept. of Transp

385 S.C. 344 (S.C. Ct. App. 2009) -

683 S.E.2d 818

Decided Aug 27, 2009

No. 4611.
Heard March 18, 2009.

Decided August 27, 2009. Rehearing Denied
October 22, 2009.

Appeal from the Circuit Court, Colleton County,
Perry M. Buckner, J. #345

Bert G. Utsey, III, of Walterboro, and George
David
Appellants/Respondents.

Jebaily, of Florence, for

Kirby D. Shealy, III and Bradley L. Lanford, both
of Columbia, for Respondents/Appellants.

*348

LOCKEMY, J.

On appeal from this tort action, Marilee and Larry
Fairchild' argue the trial court erred in (1) refusing
to instruct the jury on certain charges; (2) directing
a verdict on Fairchild's claim for punitive
damages; and (3) denying their motion for a new
trial. William Palmer and Palmer Construction
cross-appeal and maintain the trial court erred in
(1) failing to grant Palmer's motion for an
independent medical examination of Fairchild and
(2) granting Fairchild's motion for directed verdict
as to the affirmative defense of comparative
negligence. We affirm in part, reverse in part, and
remand.

I Marilee Fairchild's husband, Larry, was
voluntarily dismissed as a party to the civil

action prior to the commencement of trial.

349

Therefore, for purposes of this opinion
when we refer to Fairchild we reference

Marilee Fairchild only.

FACTS

On March 1, 2001, Fairchild and Palmer were
involved in an automobile accident in the inside,
southbound lane of Interstate 95. James Rabb, a
South Carolina Department of Transportation
(SCDOT) employee, was also traveling south-
bound but began crossing over the median to head
in the northerly direction. Rabb was driving a
SCDOT dump truck with a trailer attached
carrying a backhoe. While Rabb waited for the
northbound traffic to clear, the trailer hitched to
the dump truck protruded approximately halfway
across the inside southbound lane in which
Fairchild and Palmer were traveling.

ahead of Fairchild
simultaneously switched from the inside to the

Two cars traveling
outside traffic lane. Fairchild, driving a minivan,
then saw the backend of Rabb's trailer blocking
her traffic lane. In response, Fairchild "flashed"
her brakes but
Fairchild testified she had her foot on the brake as
she continued to coast in order to *349 stay ahead
of the car behind her and not hit the trailer

obstructing the road. Though Fairchild avoided

did not slam on the brakes.

colliding with Rabb's trailer, she did not avoid a
collision with Palmer, who was traveling directly
behind her.

Palmer, also driving a truck and hauling a trailer,
braked in an attempt to avoid colliding with
Fairchild. Palmer also swerved to the right but was

Smith v. King Asphalt Inc. (2021CP3900329) 000093
casetext

Part of Thomson Reuters

09/12/2026

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327

Bates Page 178 of 1535



https://protect.checkpoint.com/v2/r01/___https://casetext.com/_print/doc/fairchild-v-dept-of-transp?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=%23a762c7cc-7263-4634-9cb5-6f507660bb6a-fn1___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzpiOWE1OmFkY2Q4MTYxY2IzYmU1MDA2ZGMzNDNkMDg4ZjdjMDFiN2UyOGU0N2ZkMmI0OGIzMjE4NDYzMTQ2YTNkZGJiMzg6cDpUOk4



350
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unable to avoid hitting Fairchild's vehicle. The
force of the impact caused Fairchild's minivan to
flip and roll, ultimately coming to a rest in the
median. Fairchild sustained injuries to her head,
neck, and right shoulder as a result of the accident.

On February 26, 2003, Fairchild brought suit
against SCDOT, Palmer, and Palmer Construction.
In her complaint, Fairchild maintained Palmer was
operating a vehicle owned by Palmer Construction
Additionally,
Fairchild asserted several negligence claims

when the accident occurred.
against the three defendants. Fairchild requested a
jury trial and sought both actual and punitive
damages. Ultimately, Fairchild entered into a
covenant not to sue with SCDOT, and the
Honorable Roger Young dismissed SCDOT as a

party to the action.

During the trial, both sides presented evidence
regarding what happened on the day of the
accident, as well as medical evidence regarding
Fairchild's injuries. Over the course of the trial,
both sides also made several motions. Palmer
moved for an independent medical exam pursuant
to Rule 35(a), SCRE, and sought to have it
performed by Dr. James Ballenger, a psychiatrist
with whom Palmer had consulted as an expert
witness. Ultimately, the trial court denied Palmer's
request because Dr. Ballenger was listed as an
expert witness for the defense. At the close of the
evidence, the trial court directed a verdict for
Fairchild on Palmer's affirmative defense of
Thereafter,
renewed his motion for a directed verdict as to

comparative  negligence. Palmer
punitive damages, and the trial court granted the
motion. The trial court also refused to charge the
jury with several instructions requested by

Fairchild.

At the conclusion of trial, the jury found in favor
of Fairchild #350 and awarded her $720,000 in
damages.” After the jury published its verdict,
Fairchild moved for a judgment notwithstanding
the verdict, or, in the alternative, for a new trial

385 S.C. 344 (S.C. Ct. App. 2009)

nisi, additur. The trial court denied all of
Fairchild's post-trial motions. Both Palmer and
Fairchild appeal.

2 The trial court reduced the jury's award to
$715,000 after determining the award
should be offset by $5,000 from a prior

settlement.

LAW/ANALYSIS

L. Jury Instructions

Fairchild contends the trial court erred in refusing
to instruct the jury on three requested charges. She
maintains the charges were timely submitted to the
trial court, and the charges would have assisted the
jury in making an informed decision based on
South Carolina law; thus, the charges rendered
were inadequate. Palmer argues there were no
of the
negligence of third persons in this case. Therefore,

allegations or evidence intervening
the trial court did not err in refusing to instruct the
jury on the charges. Finally, Palmer submits
Fairchild cannot demonstrate the requisite error or
prejudice to warrant reversal on this basis. We
agree with Fairchild and find the trial court erred
in refusing to instruct the jury on the requested

charges.

"An appellate court will not reverse the trial
court's decision regarding jury instructions unless
the trial court committed an abuse of discretion."
Cole v. Rant, 378 S.C. 398, 404, 663 S.E.2d 30, 33
(2008). "An abuse of discretion occurs when the
trial court's ruling is based on an error of law or is
not supported by the evidence." Id. "A trial court
must charge the current and correct law." Wells v.
Halyard, 341 S.C. 234, 237, 533 S.E.2d 341, 343
(Ct.App. 2000). In reviewing a jury charge for
alleged error, an appellate court must consider the
charge as a whole in light of the evidence and
issues presented at trial. /d. "Ordinarily, a trial
[court] has a duty to give a requested instruction
that correctly states the law applicable to the
issues and evidence." Fernanders v. Marks Constr.
of S.C., Inc., 330 S.C. 470, 473, 499 S.E.2d 509,
510 (Ct.App. 1998). However, jury instructions
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should be confined to the issues made by the
pleadings and supported by *351 the evidence.
Baker v. Weaver, 279 S.C. 479, 482, 309 S.E.2d
770, 771 (Ct.App. 1983). In Burns v. South
Carolina Commission for Blind, 323 S.C. 77, 80,
448 S.E.2d 589, 591 (Ct.App. 1994) (internal
citations omitted) this court held:

If the requested charge states a sound
principle of law that is applicable to the
case, and not otherwise covered by the
charge, refusal to charge it is error and
requires a new trial. Moreover, when
general instructions to the jury are
insufficient to enable the jury to
understand fully the law of the case and
issues involved, a refusal to give a
requested charge is reversible error.

To warrant reversal, the party seeking the
requested jury charge must demonstrate error and
prejudice. Cole v. Raut, 378 S.C. 398, 405, 663
S.E2d 30, 33 (2008) ("An erroneous jury
instruction, however, is not grounds for reversal
unless the appellant can show prejudice from the
erroneous instruction."). "An alleged error is
harmless if the appellate court determines beyond
a reasonable doubt that the alleged error did not
contribute to the verdict." Wells, 341 S.C. at 237,
533 S.E.2d at 343.

In the present case, Fairchild requested the trial

court submit the following charges to the jury:*

3 Jury instructions are written as they appear

in the Record on Appeal.
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Plaintiff's Request to Charge Number 11:
Liability exists for the natural and probable
consequences of negligent acts and
omissions, proximately flowing there
from. Intervening negligence of a third
person will not excuse the original
wrongdoer if such intervention ought to
have been foreseen in the exercise of due
care. Matthews v. Porter, 239 S.C. 620,
124 S.E.2d 321 (1962). It is the law in
South Carolina that the negligence of a
treating doctor is reasonably foreseeable. It
is the general rule that if an injured person
uses ordinary care in selecting a physician
for treatment of his injury, the law regards
the aggravation of the injury resulting from
the negligent act of the doctor as part of
the immediate and direct damages which
naturally flow from the original injury.
Bessinger v. Deloach, 230 S.C. 1, 94
S.E.2d 3 (1956); Graham v. Whitaker, 282
S.C. 393, 321 S.E.2d 40 (1984).

*352

Plaintiff's Request to Charge Number 12:
The intervening negligence of a third
person will not excuse the original
wrongdoer if such intervention ought to
have been foreseen in the exercise of due
care. Graham v. Whitaker, 282 S.C. 393,
321 S.E.2d 40 (S.C. 1984). The negligence
of an attending physician is reasonably
foreseeable. Therefore, if an injured person
uses ordinary care in selecting a physician
for treatment of her injuries, the law
regards the aggravation of the injury
resulting from the negligent act of the
physician as part of the immediate and
direct damages which naturally flow from
the original injury. Payton v. Kearse, 319
S.C. 188, 460 S.E.2d 220 (Ct.App. 1995).
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Fairchild v. Dept. of Transp

Plaintiff's Request to Charge Number 13: 1
CHARGE YOU THAT "if an injured
person uses ordinary care in selecting a
physician for treatment of his injury, the
law regards the aggravation of the injury
resulting from the negligent act of [or
treatment by] the physician as a part of the
immediate and direct damages which
naturally flow from the original injury."
Bessinger v. DeLoach [ 230 S.C. 1] 94
S.E.2d 3, 5, (S.C. 1956).

In its ruling regarding the jury charge, the trial
court stated it refused to charge the jury on the
requests because there was no evidence of
negligence by an attending physician. However,
Fairchild made a compelling argument that the
trial court should have instructed the jury on the
requested charges. Fairchild argues defense
counsel stressed the side effects of the drugs
Fairchild took and

overmedicated. Palmer seems to imply the

suggested she was

overmedication, rather than Palmer's negligence,
was the source of many of Fairchild's ailments. In
support of his theory, Palmer called and
questioned several doctors and nurses to discuss
Fairchild's course of treatment. The following
statement by opposing counsel made during
closing arguments, in particular, was convincing
that the charges were relevant: "So ask yourself, is
it the chronic post-traumatic headache that is the
disabling headache, or is it the medication over-
use that is the disabling headache?" Therefore, we
find Fairchild demonstrated error. Moreover, given
the jury's verdict and the amount of damages at
issue, we also find the trial court's refusal to
instruct the jury could have impacted the jury's
verdict, thereby proving prejudice. Accordingly,
we find the *353 trial court erred in failing to
instruct the jury on Fairchild's requested charges.*

Therefore, we reverse and remand.

4 Our ruling does not indicate the trial court
was required to instruct the jury on all
requested charges. Because of their

similarity, such a charge could be

385 S.C. 344 (S.C. Ct. App. 2009)

repetitive. It is within the trial court's
discretion to determine which charges are

relevant given the evidence presented.

II. Punitive Damages

Fairchild maintains the trial court erred in
directing a verdict in favor of Palmer on
Fairchild's punitive damages claim because
evidence presented a jury question as to whether
Palmer was reckless. In support of her
recklessness claim, Fairchild notes Palmer was
driving a large commercial truck in heavy traffic
when the accident occurred, but still maintained a
speed of sixty-five to seventy miles per hour.
Based on Palmer's conduct and his statutory
violations, Fairchild maintains the jury should
have been permitted to consider whether Palmer

acted recklessly. We agree.

A. Current South Carolina Precedent

When evidence presented at trial yields only one
conclusion concerning liability, the trial court may
properly grant a motion for directed verdict. See
Ecclesiastes Prod. Ministries v. Outparcel Assocs.,
374 S.C. 483, 490, 649 S.E.2d 494, 497 (Ct.App.
2007) ("A motion for directed verdict goes to the
entire case and may be granted only when the
evidence raises no issue for the jury as to
liability."). So long as no more than one inference
is created from the evidence presented, a jury
issue is not created, and the trial court is proper in
directing a verdict. Huffines Co. v. Lockhart, 365
S.C. 178, 187, 617 S.E.2d 125, 129 (Ct.App.
2005) (holding when the evidence is susceptible of
more than one reasonable inference, a jury issue is
created and the court may not grant a directed
verdict).

"A plaintiff is entitled to recover punitive damages
if the act complained of is determined to be
willful, wanton or reckless." Camp v. Components,
Inc., 285 S.C. 443, 444, 330 S.E.2d 315, 316
(Ct.App. 1985). A jury may award punitive
damages even "when the wrongdoer does not
actually realize that he is invading the rights of

Smith v. King Asphalt Inc. (2021CP3900329) 000096
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Fairchild v. Dept. of Transp

354 another, provided the act is *354 committed in

such a manner that a person of ordinary prudence
would say that it was a reckless disregard of
another's rights." [Id. (quoting Hicks v
McCandlish, 221 S.C. 410, 415-16, 70 S.E.2d 629,
631 (1952)).

Under
negligence per se is evidence of recklessness

current South Carolina precedent,
requiring the trial court to submit the issue of
punitive damages to the jury. Wise v. Broadway,
315 S.C. 273, 276, 433 S.E.2d 857, 859 (1993)
("The causative violation of a statute constitutes
negligence per se and is evidence of recklessness
and willfulness, requiring the submission of the
issue of punitive damages to the jury."); Rhodes v.
Lawrence, 279 S.C. 96, 97-98, 302 S.E.2d 343,
344 (1983) ("In these circumstances, a jury
question as to punitive damages was clearly
presented given the well settled rule that a
showing of statutory violation can be evidence of
recklessness and willfulness."); Austin v. Specialty
Transp. Servs., Inc., 358 S.C. 298, 314, 594 S.E.2d
867, 875 (Ct.App. 2004) ("A factual question as to
punitive damages is presented when there is
evidence of a statutory violation."). These cases
limit their holdings to creating a jury question
only and not recklessness per se. In that regard the
Wise court held:

Violation of a statute does not constitute
recklessness, willfulness, and wantonness
per se, but is some evidence that the
defendant acted recklessly, willfully, and
wantonly. It is always for the jury to
determine whether a party has been
reckless, willful, and wanton. However, it
is not obligatory as a matter of law for the
jury to make such a finding in every case
of a statutory violation.

315 S.C. at 276-77, 433 S.E.2d at 859 (internal
citations omitted). In Austin, this court upheld the
Wise holding finding a jury question is created

385 S.C. 344 (S.C. Ct. App. 2009)
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when evidence supports violation of a statute
rather than recklessness per se. 358 S.C. at 314-
15, 594 S.E.2d at 875-76.

Wise is factually similar to the present case. There,
Broadway was following Wise at a distance of
three to four car lengths and was driving a heavy
duty pickup truck with a halffull 140-gallon fuel
tank in the back. Wise, 315 S.C. at 275, 433 S.E.2d
at 858. When Wise braked in preparation for a
turn, Broadway, unable to bring his vehicle to a
stop, hit Wise from behind. /d. at 275, 433 S.E.2d
at 859. The trial court *355 struck Wise's punitive
damages request after stating it did not believe a
simple statutory violation gave rise to a punitive
damages charge. Id. at 276, 433 S.E.2d at 859.
The supreme court found the trial court erred and
remanded the case for a new trial. /d. at 277, 433
S.E.2d at 859.

This court ruled similarly in Austin, and affirmed a
trial court's submission of a punitive damages
claim to the jury. 358 S.C. at 320, 594 S.E.2d at
878. There, while merging onto U.S. 29, a tractor-
trailer failed to yield to Austin's right of way. /d. at
304, 594 S.E.2d at 870. The truck struck Austin's
vehicle, causing injuries. Id. This court found
Specialty Transportation's agent violated certain
statutes by failing to stop and yield to Austin's
right of way which established negligence per se.
Id. at 314, 594 S.E.2d at 875. Therefore,
submission of punitive damages to the jury was
affirmed.

B. Cases Preceding Wise

As Palmer noted at oral argument and in his briefs,
Wise did not specifically overrule Bell v. Atlantic
Coast Line Railroad, 202 S.C. 160, 24 S.E.2d 177
(1943), and Cubbage v. Roos, 181 S.C. 188, 186
S.E. 794 (1936). Further, as then Associate Justice
Toal noted in her dissenting opinion in Wise:
"Where only one reasonable inference can be
deduced from the evidence, however, the question
becomes one of law for the court, and the court
can refuse to submit punitive damages to the jury,
even though the letter of some statute has not been
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Fairchild v. Dept. of Transp

observed by the defendant." 315 S.C. at 281, 433
S.E.2d at 861-62 (Toal A.J., dissenting) (citing
Bell, 202 S.C. 160, 24 S.E.2d 177 (1943)).

In Bell, the jury awarded both actual and punitive
damages after Bell alleged Atlantic Coast failed to
maintain a railroad crossing in a manner safe for
public use as required by law. 202 S.C. at 163-65,
24 S.E.2d at 179. There, the trial court refused to
direct a verdict on punitive damages and later
refused to set aside the punitive damages award.
Id. at 164-65, 24 S.E.2d at 179. On review, the
Bell court found no testimony supported the
allegations in Bell's complaint. /d. at 171, 24
S.E.2d at 182. In referencing Cubbage, the court
stated: "[W]e do not think that the existence of
these statutes is controlling of the question of
punitive damages under the *356 testimony herein,
if indeed, such statutes had any bearing on any
phase of the case." 202 S.C. at 173, 24 S.E.2d at
183. Additionally, the Bell court found: "It is not
enough for a plaintiff to show that the defendant
neglected a duty imposed by statute and that he
would not have been injured if the duty had been
performed." /d. at 174, 24 S.E.2d at 183 (citation
omitted). Accordingly, the court found "the trial
[court] erred in refusing to direct a verdict against
punitive damages, and in submitting the question
of punitive damages to the jury, and . . . in
overruling the defendant's motion for a new trial
with respect to punitive damages." 202 S.C. at
175, 24 S.E.2d at 184. Though dicta rather than a
holding, we find language from Bel/ in conflict
with later cases.

In Cubbage, the South Carolina Supreme Court
affirmed the trial court's decision to grant a new
trial after the jury rendered a verdict on both
actual and punitive damages. 181 S.C. at 203, 186
S.E. at 795. There, the trial court believed it erred
in submitting the issue of punitive damages to the
jury even though evidence demonstrated Roos was
driving over the posted speed limit when he hit a
child crossing the street. /d. at 190, 186 S.E. at
795. After reviewing several cases, the Cubbage
court found:

385 S.C. 344 (S.C. Ct. App. 2009)

357

This court has not held that the mere
violation of the letter of a statute in and of
itself requires the [trial court] to submit an
issue of recklessness, willfulness, or
wantonness where the evidence shows that
the spirit of the statute was being complied
with, and the only reasonable inference
from all the testimony 1is that such
violation of the statute did not in fact
amount to a reckless, willful, or wanton
act. . . . In no case called to our attention
has the court held that the trial [court] is
powerless to direct a verdict as to punitive
damages, or more properly speaking,
peremptorily instruct the jury that it cannot
award punitive damages, even though the
letter of some statute has not been
observed. To so hold would overrule the
well-recognized principle that if only one
reasonable inference can be deduced from
the evidence, it becomes a question of law
for the court, and not a question of fact for

the jury.

Id. at 195-96, 186 S.E. at 797. When read in
conjunction with preceding cases like Bell and
Cubbage, which are still in effect, the law is
unclear. Although in conflict with Bell and
Cubbage, *357 principles from Wise, Rhodes, and
Austin are controlling as the latest precedent, and
until the South Carolina Supreme Court clarifies
this issue, trial courts are bound to charge the jury
on punitive damages when presented evidence of
negligence per se.

In the present case, because evidence existed
Palmer was negligent per se, we reverse the grant
of Palmer's directed verdict motion on punitive
damages. Specifically, evidence existed Palmer
was following another vehicle too closely and
speeding. Consequently, the jury could have found
he wviolated sections 56-5-1930(a) and 56-5-
1520(A) of the South Carolina Code (2006).
Therefore, because we are bound by supreme
court precedent, we find the trial court erred by

granting Palmer's directed verdict motion because
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Fairchild v. Dept. of Transp

a finding of a statutory violation may be
considered by the jury as evidence of recklessness.
Accordingly, we remand and instruct the trial
court to submit the issue of punitive damages to
the jury. On remand, whether or not punitive
damages are warranted will be left to the jury's
determination.

III. Motion for New Trial

Additionally, Fairchild argues the trial court erred
in denying her motion for a new trial because the
verdict was grossly inadequate based on the
evidence. Specifically, Fairchild maintains the trial
court should have vetoed the jury's verdict using
the thirteenth juror
Fairchild maintains the trial court could have

doctrine.  Alternatively,
granted a new trial absolute on the inadequate
verdict. Given our ruling on the jury instruction
issue, we need not address this issue. See Futch v.
McAllister Towing of Georgetown, Inc., 335 S.C.
598, 613, 518 S.E.2d 591, 598 (1999) (holding an
appellate court need not review remaining issues
when its determination of a prior issue is
dispositive of the appeal).

IV. Independent Medical Examination

Next, Palmer argues the trial court erred in
denying his motion for an Independent Medical
Examination (IME) of Fairchild. Specifically,
Palmer contends Fairchild did not *358 pose a
reasonable objection to his selection of Dr.
Ballenger to perform the IME.> We disagree.

5 Fairchild argues Palmer lacks standing to
appeal the trial court's ruling on the motion
for an IME because he is not an aggrieved
party. Specifically, Fairchild contends
Palmer was not denied a personal right by
the trial court because the court granted
him the right to an IME of Fairchild, and
because Palmer was not entitled to have the
IME performed by a specific physician.
Fairchild relies on Rule 201(b), SCACR,
which states "only a party aggrieved by an
order, judgment, sentence or decision may

appeal." Fairchild also relies on First

385 S.C. 344 (S.C. Ct. App. 2009)

Union National Bank of South Carolina v.
Soden, 333 S.C. 554, 565, 511 S.E.2d 372,
378 (Ct.App. 1998) in which this court

found:

An aggrieved party is one who is
aggrieved by the judgment or
decree when it operates on his
rights of property or bears
directly on his interest, the word
aggrieved  referring to a
substantial grievance, a denial of
some personal or property right,
or the imposition on a party of a
burden or obligation. A party
cannot appeal from a decision
which does not affect his interest,
however erroneous and
prejudicial it may be to the rights
and interests of some other

person.

Fairchild's argument lacks merit because
the trial court's denial of Palmer's motion
for an IME by Dr. Ballenger "bears directly

on his interest."

As a general rule, appellate courts will be bound
by the findings of the trial court on motions
preliminary to trial when the evidence conflicts or
the findings are supported by evidence and not
clearly wrong or controlled by an error of law.
City of Chester v. Addison, 277 S.C. 179, 182, 284
S.E.2d 579, 580 (1981); Askins v. Firedoor Corp.,
281 S.C. 611, 615, 316 S.E.2d 713, 715 (Ct.App.
1984).

Palmer moved for an IME pursuant to Rule 35(a),
SCRCP, and sought to have it performed by Dr.
James Ballenger, a psychiatrist with whom Palmer
consulted as an expert witness. At the motion
hearing, Fairchild objected to Dr. Ballenger's
relationship with Dr. Price, another expert in the
case. Fairchild also argued Dr. Ballenger should
not perform an IME because he had reviewed
Fairchild's medical records to form an opinion and
would be biased. Judge Young ruled that Fairchild
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had raised a reasonable objection and informed the
parties he would appoint another physician to
perform the examination. After Palmer moved for
reconsideration, Judge Young withdrew his order
and recused himself from the case.

Subsequently, a second hearing was held off the
record in Judge Buckner's chambers. Judge
Buckner issued an order *359 stating Palmer met
the requirements of Rule 35(a), but Dr. Ballenger
could not perform the exam because he was an
expert witness for Palmer and had reviewed
Fairchild's The order further

stated there was no finding of bias on the part of

medical records.

Dr. Ballenger, but another physician who had not
reviewed the records and had not been retained as
an expert witness should perform the examination.
The order gave Palmer the opportunity to submit
alternate psychiatrists to perform the exam, but
Palmer was unwilling to pay for another
the trial
Palmer's motion to have Dr. Ballenger perform an
IME of Fairchild. At trial, the court again stated

that the motion for Dr. Ballenger to perform the

physician. Therefore, court denied

IME was denied not because of Dr. Ballenger's
qualifications or whether he was biased, but
because he was listed as an expert witness in
Palmer's discovery responses. The trial court
further  stated  that

independent and that means no witness has

"independent  means

previously been identified by the Plaintiff or the
Defendant gives the independent medical exam."

Fairchild failed to
reasonable objection to his motion requesting Dr.

Palmer argues raise a

Ballenger perform the IME. According to Rule
35(a) ( emphasis added):

385 S.C. 344 (S.C. Ct. App. 2009)

360

In any case in which the amount in
$100,000
damages, and the mental or physical

controversy exceeds actual
condition (including the blood group) of a
party, or of a person in the custody or
under the legal control of a party, is in
controversy, the court in which the action
is pending may order the party to submit to
a physical or mental examination by a
physician or to produce for examination
the person in his custody or legal control.
The order may be made only on motion for
good cause shown and upon notice to the
person to be examined and to all parties
and shall specify the time, place, manner,
conditions and scope of the examination
and the person or persons by whom it is to
be made, and shall be delivered to the
person or persons making the examination.

The physician of the party to be examined
may be present at the examination. Unless
the parties agree, or the court for good
cause shown determines otherwise, the
examination shall be in the county where
the person to be examined, or his
physician, resides. Special consideration
shall be *360 given to the convenience of
the person to be examined and that of his

physician in setting the time and place of

the examination, and reasonable
consideration shall be given to the
convenience of the examining physician.
Upon reasonable objection to the
physician  designated to make the
examination, and, if the parties shall fail to
agree as to who shall make the

examination, the court may designate a
physician; but the fact that a physician
was so designated shall not be admissible

upon the trial. ®

6 The second paragraph of Rule 35, SCRCP,

is not a part of the federal rule.
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Per Rule 35, the court may designate a physician
to perform a mental or physical examination upon
a reasonable objection to the physician previously
selected. Here, we find Fairchild had a reasonable
basis to object to Dr. Ballenger because he had a
pre-existing relationship with  Palmer. Dr.
Ballenger was listed as an expert witness for the
defense and had reviewed Fairchild's medical
records. We believe such a role and his previous
involvement warrants a reasonable objection for
the trial court to sustain. See Main v. Tony L.
Sheston-Luxor Cab Co., 249 Towa 973, 89 N.W.2d
865, 868 (1958) (affirming the trial court's ruling
sustaining the plaintiff's objection to the
defendant's choice of physician to perform an IME
because the physician was a client of defense
counsel); Adkins v. Eitel, 2 Ohio App.2d 46, 206
N.E.2d 573, 575 (1965) (holding the trial court
abused its discretion in ordering the plaintiff to
submit to a medical examination by a physician
who was a neighbor and client of defense
counsel); see also Powell v. U.S., 149 F.R.D. 122,
124 (E.D.Va. 1993) (citing Adkins, 206 N.E.2d at
575 and Main, 89 N.W.2d at 868) (noting a social,
business, or attorney-client relationship between a
physician and defense counsel would have been
the basis for a valid objection to a physician
selected to perform a medical examination).
Accordingly, we find the trial court did not abuse
its discretion by denying Palmer's motion for an
IME by Dr. Ballenger and affirm its decision.

V. Directed Verdict

Finally, Palmer argues the trial court erred in
directing a verdict for Fairchild on the issue of
comparative *361 negligence. Specifically, Palmer
contends Fairchild did not take sufficient measures
to avoid the accident. Based on Fairchild's
conduct, Palmer maintains the jury should have
been permitted to consider whether Fairchild acted
negligently. Fairchild maintains there is no factual
issue about her conduct from which a jury could
have reasonably concluded she was comparatively
negligent.” We agree with Fairchild.

385 S.C. 344 (S.C. Ct. App. 2009)

7 Fairchild argues Palmer failed to make a
proper post-trial motion, and therefore, the
comparative negligence issue is not
properly before the court. Specifically,
Fairchild maintains Palmer never asked the
trial court for a new trial or cited any error
with respect to its ruling on comparative
negligence. At the close of the evidence,
the trial court granted Fairchild's motion
for a directed verdict. We believe this issue
is properly before the court because it was

raised to and ruled upon by the trial court.

When evidence presented at trial yields only one
conclusion concerning liability, the trial court may
properly grant a motion for directed verdict. See
Ecclesiastes Prod. Ministries v. Outparcel Assocs.,
374 S.C. 483, 490, 649 S.E.2d 494, 497 (Ct.App.
2007) ("A motion for directed verdict goes to the
entire case and may be granted only when the
evidence raises no issue for the jury as to
liability."). So long as no more than one inference
is created from the evidence presented, a jury
issue is not created, and the trial court is proper in
directing a verdict. Henson v. Int'l Paper Co., 358
S.C. 133, 147, 594 S.E.2d 499, 506 (Ct.App.
2004) (holding when the evidence is susceptible of
more than one reasonable inference, a jury issue is
created and the court may not grant a directed
verdict).

Palmer argues Fairchild "flashing" her brakes was
not a sufficient warning to the traffic behind her.
He contends Fairchild's testimony that she coasted
for a quarter of a mile before the accident could
reasonably be construed to mean that she was
decelerating without the warning of her brake
lights to the traffic behind her. Furthermore,
Palmer argues Fairchild failed to take adequate
measures to prepare for the oncoming hazard and
thus she was forced to make an abrupt stop.
Therefore, Palmer contends the question of
Fairchild's negligence was for the jury to decide.

Fairchild maintains her testimony indicates she
never took her foot off the brake as she
approached the trailer. She argues motorists do not
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[Exhibit B] Rayfield v. SC Dept. of Corrections, 297 S.C. 13, 374 S.E.2d 910
(1988) This case establishes that violations of public safety regulations
constitute negligence per se, directly reinforcing Plaintiff’s legal argument.

“From a comparison of these cases and others,[3] we are able to derive a test
for determining when a duty created by statute will support an action for
negligence. In order to show that the defendant owes him a duty of care arising
from a statute, the plaintiff must show two things: (1) that the essential
purpose of the statute is to protect from the kind of harm the plaintiff has
suffered; and (2) that he is a member of the class of persons the statute is
intended to protect.

If the plaintiff makes this showing, he has proven the first element of a claim
for negligence: viz., that the defendant owes him a duty of care. If he then
shows that the defendant violated the statute, he has proven the second
element of a negligence cause of action: viz., that the defendant, by act or
omission, failed to exercise due care. This constitutes proof of negligence per
se.”
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JUSTIA

Rayfield v. SC Dept. of Corrections

297 S.C. 95 (1988)
374 S.E.2d 910

D. Stephen RAYFIELD, as Administratrix of the Estate of Billie Lewis Rayfield, Appellant v. SOUTH CAROLINA
DEPARTMENT OF CORRECTIONS, William D. Leeke, James E. Aikens, William C. Wallace, Robert L. Foulks,
Herbert Davis, William Weston, Eugene R. Grant, Robert E. Reynolds, John E. Huss, Marion Beasley, Lee
Cathcart, Rhett Jackson, Hugh L. Lackey, Charles R. Sanders, Jesse Pratt and Grady A. Wallace, Respondents. D.
Stephen RAYFIELD, as Administratrix of the Estate of Evelyn R. Rayfield, Appellant v. SOUTH CAROLINA
DEPARTMENT OF CORRECTIONS, William D. Leeke, James E. Aikens, William C. Wallace, Robert L. Foulks,
Herbert Davis, William Weston, Eugene R. Grant, Robert E. Reynolds, John E. Huss, Marion Beasley, Lee
Cathcart, Rhett Jackson, Hugh L. Lackey, Charles R. Sanders, Jesse Pratt and Grady A. Wallace, Respondents.

1233

Court of Appeals of South Carolina.

Heard January 20, 1988.

Decided October 31, 1988.

*96 *97 Charles B. Burnette, 111, of Ridley, Ridley & Burnette, Rock Hill, for appellant.

*98 Charles E. Carpenter, Jr., of Richardson, Plowden, Grier & Howser, and William H. Davidson, II, of Nauful &
Ellis, Columbia, for respondents.

Heard Jan. 20, 1988.
Decided Oct. 31, 1988.
BELL, Judge:

The Administrator of the estates of Billie Lewis Rayfield and Evelyn R. Rayfield brought these wrongful death
actions against the South Carolina Department of Corrections and the South Carolina Department of Parole and
Community Corrections. The individual defendants are various officers and servants of the two departments. For
convenience, we shall call them the "Corrections Officers" and the "Parole Officers."

The complaint alleges that the Rayfields came to their deaths at the hand of one Cecil Lucas shortly after the
Department of Parole freed him from the custody of the Department of Corrections. It goes on to state that the
Corrections Officers and the Parole Officers were guilty of negligent acts and omissions which led to Lucas's
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a qualified general denial and also raised numerous affirmative defenses. After extensive discovery, the circuit
court granted the defendants' motions for summary judgment. The Rayfields' Administrator appeals. We affirm.

The facts of the case are as follows:

Shortly after midnight on May 20, 1983, Lucas murdered the Rayfields in their home in Rock Hill, South Carolina.
[1] The crime was a random act of violence perpetrated when Lucas broke into the Rayfields' home to commit a
robbery. The Rayfields did not know Lucas, nor did he know them.

At the time of the murders, Lucas had a prior criminal record. In 1982, Lucas, then a resident of the Rock Hill area,
stole an automobile, which led to his arrest, for grand larceny. While detained in the York County jail, he escaped,
but *99 was recaptured. He was tried and convicted for grand larceny and escape. The court sentenced him to two
years in prison. In June 1982, Lucas was transferred to the Department of Corrections to serve his time. On a
straight time basis, Lucas would have completed his sentence on July 1, 1984.

In May 1983, Lucas came before the Parole Board for consideration. After a hearing, the Board ordered his release
on parole. As a condition of his release, Lucas had to live in West Columbia and work at the Midland Human
Resources Warehouse. His housing and employment were prearranged as part of his parole agreement. Pursuant
to the parole order, the Department of Corrections released him on May 19, 1983. Several hours later, he murdered
the Rayfields.

Viewed in the light most favorable to the Rayfields, the evidence shows that the Department of Corrections
maintained records on Lucas dating back to 1973, when he was imprisoned for a prior offense. Those records
reflected that Lucas was a habitual user of narcotic drugs; that he displayed violent behavior while he was under
their influence; that he took overdoses of drugs; that he repeatedly attempted suicide; that he assaulted prison
officers and other inmates; that he had attempted to escape; and that he had a poor disciplinary record in prison.
The evidence also indicated that during his imprisonment, Lucas had liberal access to unlawful drugs. There is
testimony that one correctional officer actually sold drugs to inmates. During the last four months before he was
released, his prison records document no less than a dozen incidents involving drug use or possession. In
summary, Lucas's prison records showed habitual drug use, violent behavior, and other criminal acts from 1973
right to the time he was paroled in 1983.

I

The Administrator sues for negligence. His theory of liability is simple. It starts with the factual premise that the
Parole Board had inadequate records when it decided Lucas should be paroled. This deficiency was twofold: (1) a
number of negative reports in Lucas's prior prison records were not included in the case file given to the Board;
and (2) some recent incidents of prison misconduct by Lucas were not in *100 the file because the responsible
Corrections Officers had not reported them. Because the records were incomplete, the Board paroled Lucas.
Because Lucas was released, he had the opportunity to commit the murders. Because of his past conduct, it was
foreseeable he would commit the murders. Because he did commit them, the Corrections and Parole Officers
responsible for the inadequate records are liable for the Rayfields' deaths.

The Administrator agrees that to recover for negligence he must show (1) a duty of care owed by the defendant to
the plaintiff; (2) a breach of that duty by a negligent act or omission; and (3) damage proximately resulting from
the breach. South Carolina Insurance Company v. James C. Greene & Co., 290 S.C. 171, 348 S.E. (2d) 617 (Ct. App.
1987). The absence of any one of these elements renders the cause of action insufficient. South Carolina State Ports
Authority v. Booz-Allen & Hamilton, 289 S.C. 373, 346 S.E. (2d) 324 (1986).
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On the other hand, the Corrections and Parole Officers assert that (1) they owed no duty of care to the Rayfields;
(2) if they did owe a duty, they did not breach it; and (3) if they did breach it, the breach was not the proximate
cause of harm to the Rayfields, because it was not foreseeable the breach would lead to their deaths. In addition,
the Officers assert that they are shielded from liability for any wrongdoing by (1) sovereign immunity; (2) official
immunity; and (3) judicial immunity.

A.

We begin by addressing the issue of whether the Officers owed the Rayfields a duty of care with regard to the
keeping and furnishing of records or the supervision of those activities.

Ordinarily, the common law imposes no duty on a person to act. An affirmative legal duty exists only if created by
statute, contract, relationship, status, property interest, or some other special circumstance. It follows that a
person usually incurs no liability for failure to take steps to benefit others or to protect them from harm not created
by his own wrongful act. In other words, a person has no duty to protect another from harm inflicted *101 by a
third person. Sharpe v. South Carolina Dept. of Mental Health, 292 S.C. 11, 354 S.E. (2d) 778 (Ct. App. 1987) (Bell,
J., concurring). Thus, under the general common law rule, the Corrections and Parole Officers had no duty to
protect the Rayfields, or anyone else, from being harmed by Lucas, once he was released.

The Administrator acknowledges these general principles. He maintains, however, that in this case certain statutes
discussed below created duties to the Rayfields upon which an action for negligence will lie.

It is true, of course, that a statute may be the source of a duty owed in negligence. For example, a statute may
require a railroad train to ring its bell and blow its whistle for a distance of 500 yards from the point where the
railroad crosses a publicly travelled way until the engine has passed the crossing. If the train fails to sound these
warnings, the railroad company may be liable in negligence for any proximately resulting harm to others. Why?
Because the statute creates a special duty of care to those others.

These principles are well illustrated by the case of Clifford v. Southern Railway, 87 S.C. 324, 69 S.E. 513 (1910), and
Hutto v. Southern Railway, 100 S.C. 181, 84 S.E. 719 (1915).

In Clifford, Miss Mary Clifford, in the company of a friend, was driving her buggy along a public highway when she
approached a railroad crossing. The highway crossed the tracks at a point where it was difficult to see or hear the
approach of a train because of the banks through which the railroad was cut. As they approached the crossing, Miss
Clifford and friend looked and listened for an approaching train. They saw and heard none, so they proceeded to
cross. Just as the horse was on the track, a work train came upon the crossing, running backward at a high rate of
speed. The horse, being frightened by the near approach of the engine, sprang forward and threw the buggy against
a wagon standing on the roadside on the far side of the crossing. The buggy overturned, and the unfortunate Miss
Clifford was thrown from it and injured. The train had failed to ring its bell and blow its whistle as it approached
the crossing.

Miss Clifford sued the railroad company in an action for common law negligence. The trial judge instructed the
jury *102 that if the train failed to give the signals required by the statute,[2] the railroad was guilty of negligence;
and if the negligence was the proximate cause of Miss Clifford's injury, the railroad was liable for her damages. The
jury found for Miss Clifford.

On appeal, the railroad company argued that in an action at common law it was error to charge that failure to
signal, as required by the statute, was negligence. The company contended the signalling statute applied only if the
action was brought under another statute which provided liability when a person was injured by a collision with a
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did not apply. The Supreme Court affirmed the judge's charge, holding that the signalling statute created a duty
which would support a common law action in negligence. If the statute had been breached, there was negligence
per se.

In Hutto, Murphy Hutto, a Southern yeoman, was plowing his field near the railroad track. The rows ran parallel
with the track. At the end of the rows was a "neighborhood road" which crossed the track. Mr. Hutto drove out into
this road and stopped, intending to quit work and go to his house, which was on the same side of the track a short
distance away. As he took hold of his horse's bridle to unhitch him from the plow, a train ran by without sounding
its bell and whistle. The noise of the train so frightened the horse that he jumped, jerking Mr. Hutto across the
plowstock and causing him injury.

The Supreme Court reversed the judgment in Mr. Hutto's favor, holding that the signalling statute created no duty
to him upon which an action would lie. The Court explained that the statute required signals in order to protect
persons who may be using a public way against the dangers of a crossing railroad train. The statute was not
intended to protect all persons who might be on or near a railroad track at any and all places; nor was it intended
to protect all persons who might be near a railroad crossing, regardless of the use they were making of the public
way. If a person was *103 simply in the road near a railroad crossing without intending to use the road or to cross
the tracks, his presence at that place was incidental for the purpose of the signalling statute. As regards the statute,
he would be no different from any person who happened to be on or near a railroad at any place. Since Mr. Hutto
was in the public way simply to unhitch his horse, he was no differently situated than if he had been at the other
end of his field, away from the neighborhood road and the crossing.

Referring to the Clifford case, the Court stated that the difference between Miss Clifford and Mr. Hutto lay in the
duty the railroad company owed to each under the statute. The company owed a duty to Miss Clifford because she
was crossing the track. The company owed no duty to Mr. Hutto because his injury had no connection with the use
or intended use of the crossing. His situation to the crossing was merely casual; and so was the fact that he
happened to be in the road, since he was not using the road with respect to the crossing.

From a comparison of these cases and others,[3] we are able to derive a test for determining when a duty created
by statute will support an action for negligence. In order to show that the defendant owes him a duty of care arising
from a statute, the plaintiff must show two things: (1) that the essential purpose of the statute is to protect from the
kind of harm the plaintiff has suffered; and (2) that he is a member of the class of persons the statute is intended to
protect.

If the plaintiff makes this showing, he has proven the first element of a claim for negligence: viz., that the
defendant owes him a duty of care. If he then shows that the defendant violated the statute, he has proven the
second element of a negligence cause of action: viz., that the defendant, by act or omission, failed to exercise due
care. This constitutes proof of negligence per se.

Negligence per se simply means the jury need not decide if the defendant acted as would a reasonable man in the
circumstances. The statute fixes the standard *104 of conduct required of the defendant, leaving the jury merely to
decide whether the defendant breached the statute. If he did, his failure to take due care is established as a matter
of law. The only issue then left for the jury to determine is the third element of negligence, viz., whether the
defendant's conduct proximately caused damage to the plaintiff.

From this analysis it should be clear that the plaintiff does not establish a case by showing that observance of the
statute would benefit him. Nor can he prevail merely by proving that his injury would not have occurred if the
statute had been obeyed. He must satisfy the two requirements stated above to have a cause of action. As our
Supreme Court has said:
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"An action for negligence based upon an alleged violation of a statute ... cannot be maintained where it appears
that the statute ... was enacted ... for a purpose wholly different from that of preventing the injury of which
complaint is made. To afford a right of action for injury from the violation of a statute ... the complainant's injury
must have been such as the statute ... was intended to prevent. If none of the consequences which the enactment
was designed to guard against have resulted from its breach, such a breach does not constitute an actionable
wrong, even though some other injurious consequence has resulted. It is not enough for a plaintiff to show that the
defendant neglected a duty imposed by statute and that he would not have been injured if the duty had been
performed. He must go further and show that his injury was caused by his exposure to a hazard from which it was
the purpose of the statute to protect him."

Bell v. Atlantic Coast Line Railway Co., 202 S.C. 160, 174, 24 S.E. (2d) 177, 183 (1943), quoting 38 Am. Jur.
Negligence, Section 163 at 834.

B.

This brings us to the so-called "public duty" rule, a rule the Corrections and Parole Officers raise as a defense
against the Rayfields.

*105 The public duty rule is not a separate legal doctrine; it is a special application of the broader principle, already
stated, that an action for negligence based upon an alleged violation of a statute cannot be maintained if the statute
was enacted for a purpose other than preventing the injury of which complaint is made. The rule applies to the
special case of statutes which create or define the duties of a public office.

The law presumes that a statute which creates or defines the duties of a public office has the essential purpose of
providing for the structure and operation of the government or of securing the general welfare and safety of the
public. These statutes are not intended primarily to protect discrete individuals from particular types of harm. In
such cases, any actual benefit or injury to a particular individual from the performance or nonperformance of the
duties of the office is incidental to the purpose of the statute. As a rule then, a statute creating duties of office
imposes on the public officer no duty of care towards individual members of the public. See Parker v. Brown, 195
S.C. 35, 10 S.E. (2d) 625 (1940) (adopting the public duty rule as the law of South Carolina).

In the context of a negligence action, the public duty rule may be stated as follows; a statute prescribing the duties
of a public office does not, without more, impose on the person holding that office a duty of care towards individual
members of the public in the performance of those duties.[4]

Unfortunately, much confusion surrounds the public duty rule. It is often invoked as if it were a rule of immunity
for public officers. It is not, however, a species of immunity. Immunity is an affirmative defense which must be
pleaded and can be waived. One who pleads immunity, conditionally admits the plaintiff's case, but asserts his
immunity as a bar to liability. The burden is on the defendant to establish his immunity from suit. In contrast, the
public rule, if pleaded, is a negative defense. It denies an element of the plaintiff's cause of action the existence of a
*106 duty of care. The burden is on the plaintiff to establish a duty of care owed to him. Cf., O'Neal v. Carolina
Farm Supply of Johnston, 279 S.C. 490, 309 S.E. (2d) 776 (Ct. App. 1983) (distinguishing affirmative and negative
defenses).[5]

C.

The plaintiff may prevail against a public duty defense if the statute not only concerns the duties of a public office,
but also has the essential purpose of protecting identifiable individuals from a particular kind of harm.[6] In such
cases, the statute is said to create a "special duty" or "special relationship" which may give rise to a negligence suit
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against the officer for failure to perform his duties properly. See Cracraft v. City of St. Louis Park, 279 N.W. (2d)
801 (Minn. 1979).

In order to determine if a public officer is under a special duty to the plaintiff, the court must look to the statute
and the facts of the particular case. A special duty exists if: (1) an essential purpose of the statute is to protect
against a particular kind of harm; (2) the statute, either directly or indirectly, imposes on a specific public officer a
duty to guard against or not to cause that harm; (3) the class of persons the statute intends to protect is identifiable
before the fact; (4) the plaintiff is a person within the protected class; (5) the public officer knows or has reason to
know of the likelihood of harm to members of the class if he fails to do his duty; and (6) the officer is given
sufficient authority to act in the circumstances or he undertakes to act in the exercise of his office.

*107 D.
We now apply these principles to the case at hand.

The Administrator alleges that the following statutory duties were breached by the Corrections Officers and the
Parole Officers:

(1) the Executive Director of the Parole Board, by presenting inadequate records to the Board, breached his
statutory duty to manage and control the affairs of the Department, see Section 24-21-220, Code of Laws of South
Carolina, 1976, as amended: (2) the Commissioner of Paroles breached his statutory duty to assure that an
appropriate case and investigation are prepared for the Parole Board when it meets to consider paroling a prisoner,
see Section 24-21-14, Code of Laws of South Carolina, 1976, as amended; (3) the Commissioner of Corrections
breached his statutory duty to keep a record of the industry, habits, and deportment of Lucas and to furnish it to
the Parole Board upon request, see Section 24-21-70. Code of Laws of South Carolina, 1976; (4) the Warden of
Central Correctional Institution breached his statutory duties to keep a record of the industry, habits, and
deportment of Lucas and to furnish the Board with such information as will enable it to pass intelligently on
applications for parole, see Sections 24-21-60 and 24-21-70, Code of Laws of South Carolina, 1976; (5) the
Corrections Officers and supervisors who had custody and control of Lucas breached their statutory duties to keep
a record of his industry, habits, and deportment or to supervise their subordinates in the proper keeping of such
records, see Sections 24-21-60 and 24-21-70. Code of Laws of South Carolina, 1976; (6) the members of the Parole
Board breached their statutory duty to oversee, manage, and control the records as mandated by statute, see
Sections 24-21-13, 24-21-14, 24-21-60, 24-21-70, 24-21-210, and 24-21-220, Code of Laws of South Carolina, 1976,
as amended.

Each of these statutes is alleged to be the source of a duty of care to the Rayfields.

*108 We hold that these statutes create no special duty to the Rayfields. The essential purpose of each is to assign
responsibility for the management and control of two state agencies and to provide for the general keeping of
records on prisoners. One purpose for keeping records is to provide information to the Parole Board upon which it
can make informed decisions about paroling prisoners. But this purpose, like the others, relates primarily to the
internal functioning of a governmental agency.

By no stretch of interpretation can it be said the essential purpose of any of these statutes is to guard members of
the public against violent crimes by released prsioners. No language in these statutes charges the specific officers
with a duty to prevent such crimes.[7] The statutes confer on the officers no authority or means to protect against
the harm that came to the Rayfields. Although the information contained in prison records may be incidentally
useful in many types of law enforcement, the purpose of keeping the records is not primarily to prevent the
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commission of crimes against individual citizens. For these reasons, the Corrections and Parole Officers had no
special duty to the Rayfields by virtue of the statutes.

In the absence of a duty owed by the defendants to the plaintiffs, an essential element of the Rayfields' negligence
actions was missing. Accordingly, the judgment for the defendants was correct.

E.

In view of our conclusion that there was no duty of care, it is unnecessary to decide if there were material issues of
fact touching the elements of breach of duty and proximate causation. Likewise, we need not reach the defenses of
sovereign immunity, official immunity, and judicial immunity.

II.

The Administrator also argues that the Corrections Officers had an affirmative duty to protect the Rayfields from
Lucas by reason of his drug addiction. The Administrator's evidence shows that Lucas used drugs *109 in prison
with the knowledge and acquiescence of the Corrections Officers. His addiction often resulted in episodes of
violence and the need for disciplinary action. The Administrator reasons that because the Corrections Officers
knew Lucas was dangerous when he used drugs, they stood in a special relationship to Lucas from which arose a
duty to control his drug habit in the interest of protecting others from his violent behavior. The Officers' failure to
prevent Lucas from using drugs in prision is alleged to have caused the Rayfields' deaths giving rise to liability of
the Corrections Officers.

The Administrator relies on the principle that a special relationship between the defendant and the plaintiff or the
defendant and a third party may give rise to a duty of care to prevent the third party from injuring the plaintiff. See
Restatement (Second) of Torts Sections 314 through 320 (1965); Sharpe v. South Carolina Department of Mental
Health, 292 S.C. 11, 354 S.E. (2d) 778 (Ct. App. 1987) (Bell, J., concurring).

One who takes charge of a third person whom he knows or should know to be likely to cause bodily harm to others
if not controlled is under a duty to exercise reasonable care to control the third person to prevent him for doing
such harm.

Semler v. Psychiatric Institute of Washington, D.C., 538 F. (2d) 121, 125 (4th Cir.1976), cert. denied sub nom.
Folliard v. Semler, 429 U.S. 827, 97 S. Ct. 83, 50 L.Ed. (2d) 90 (1976); cf., Crowley v. Spivey, 285 S.C. 397, 329 S.E.
(2d) 774 (Ct. App. 1985) (one who undertakes to protect another from harm by a third party has a duty to exercise
reasonable care).

We do not question this rule of law. When applied to the facts of this case, however, it affords no basis for the
Rayfields' cause of action. The mere knowledge that Lucas was drug addicted and potentially violent did not create
a special relationship. A special relationship arose, if at all, from the custody the Department of Corrections
exercised over Lucas. While the Department had charge of Lucas, it arguably owed a duty of care to others to
prevent foreseeable harm Lucas might do them. But once the Department's *110 custody of Lucas ended, it no
longer had charge of him, and the special relationship based on custody ended.

Lucas was freed by the Parole Board, not by the Department of Corrections. He committed the murders after the
Correction's Officers ceased to owe a duty of care to others who foreseeably might be harmed by him. Accordingly,
the Corrections Officers were not liable to the Rayfields for the harm inflicted by Lucas.

III.
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He first asserts that judgment was entered before discovery was completed. Because the Administrator consented
to proceed on the motion for summary judgment while holding further discovery in abeyance, this argument has
no merit.

Next he argues that factual disputes going to the issues of breach of duty, proximate causation, and immunity
precluded summary judgment. Since those issues need not be decided, however, the facts in dispute are
immaterial.

In conclusion, we hold that the defendants owed no duty of care to protect the Rayfields from harm by Lucas. We
have reviewed the numerous cases from other jurisdictions which the parties cite in their briefs. Because of
differences in the precedents and the statute of those jurisdictions, we find the authorities cited of limited guidance
in resolving the issues in this case.

For the reasons stated, we affirm the judgment.
Affirmed.

SANDERS, C.J., and GARDNER, J., concur.
NOTES

[1] Lucas was later tried and sentenced to death for the murders. See State v. Lucas, 285 S.C. 37, 328 S.E. (2d)
63(1985), cert. denied, 472 U.S. 1012, 105 S. Ct. 2714, 86 L.E. (2d) 729 (1985).

[2] Section 2132, Civil Code of 1902; now codified at Section 58-15-910, Code of Laws of South Carolina, 1976.

[3] See, e.g., Bell v. Atlantic Coast Line Railway Co., 202 S.C. 160, 24 S.E. (2d) 177 (1943); Wright v. South Carolina
Power Co., 205 S.C. 327, 31 S.E. (2d) 904 (1944).

[4] Formulations of the rule such as the oft quoted "a duty to all is a duty to none," are both imprecise and
offensive to common sense reasoning. These formulations have been frequently and justly criticized. We reject
them as misstatements of the rule.

[5] The Administrator argues that the public duty rule cannot survive the abolition of sovereign immunity in South
Carolina. This argument is based on the common misconception that the public duty rule derives from the doctrine
of sovereign immunity. Since it does not, it is unaffected by changes in the law of sovereign immunity.

[6] Courts sometimes err in supposing a statute cannot have both purposes. Often, however, a statute will place
certain duties on a public officer as the means for carrying out the larger statutory purpose of protecting members
of a defined class from a particular type of harm. In such cases, the dual purposes of the statute are not mutually
exclusive. See Halvorson v. Dahl, 89 Wash. (2d) 673, 574 P. (2d) 1190 (1978) (en banc) (inspections to enforce
building, housing and safety codes).

[7] That presumably, is the general duty of local officers of the peace.

Some case metadata and case summaries were written with the help of Al, which can produce inaccuracies. You should read the full
case before relying on it for legal research purposes.
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Fairchild v. Dept. of Transp

362 have a duty to apply their brakes in a *362 certain

way to adequately warn other motorists. Fairchild
contends the testimony at trial indicated Palmer
saw her slowing down immediately after the cars
in front of them moved to the right lane and he
began applying his brakes because he realized she
was slowing down. Moreover, Fairchild notes
Palmer admitted in his testimony she made a safe
choice in operating her vehicle under the

circumstances.

"In order to establish a cause of action in
negligence, a plaintiff must prove the following
three elements: (1) a duty of care owed by
defendant to plaintiff; (2) breach of that duty by a
negligent act or omission; and (3) damage
proximately resulting from the breach of duty."
Snavely v. AMISUB of S.C., Inc., 379 S.C. 386,
394, 665 S.E.2d 222, 226 (Ct.App. 2008). A
plaintiff may only recover damages if his own
negligence is not greater than that of the
defendant. /d. A determination of the degrees of
negligence attributable to the plaintiff and the
defendant presents a question of fact for the jury
to decide. /d. at 394-95, 665 S.E.2d at 226. "In a
comparative negligence case, the trial court should
grant a motion for directed verdict if the sole
reasonable inference from the evidence is that the
non-moving party's negligence exceeded fifty
percent." Hurd v. Williamsburg County, 363 S.C.
421,429, 611 S.E.2d 488, 492 (2005).

As Fairchild notes, under South Carolina law,
motorists do not have a duty to apply their brakes
in a certain way to adequately warn other
motorists. According to section 56-5-2150(c) of
the South Carolina Code (2006): "No person shall
stop or suddenly decrease the speed of a vehicle
without first giving an appropriate signal in the
manner provided herein to the driver of any
vehicle immediately to the rear when there is
opportunity to give such signal." Appropriate
signals are defined as hand signals and signal
lamps. S.C. Code Ann. § 56-5-2-180(a) (20006).

385 S.C. 344 (S.C. Ct. App. 2009)

363

Fairchild testified at trial and in her deposition that
she "flashed"
motorists behind her she may have to stop. She
further testified she had her foot on the brake as
she continued to coast in order to stay ahead of the

her brakes to indicate to the

car behind her and not hit the trailer obstructing
the highway. While Fairchild testified she
accelerated after twice applying the brakes in
order to say ahead of the traffic behind *363 her,
the evidence indicates she properly signaled she
was slowing down and preparing to stop.
Moreover, Palmer testified he saw Fairchild's
brake lights after the cars between his and
Fairchild's moved to the right lane. Palmer also
testified Fairchild made the safe choice when she
slowed down, signaled to traffic behind her,
maintained control of her vehicle, and avoided
impact with the trailer. Therefore, the evidence in
the record indicates Fairchild did not breach her
duty to signal to the motorists traveling behind her
when she was slowing down and preparing to

stop.

Palmer also argues Fairchild saw the trailer
obstructing the road and did not take sufficient
measures to avoid it until the last possible
moment. Palmer contends it was improper for
Fairchild to coast for a quarter of a mile down the
highway and that a reasonable jury could have
concluded Fairchild saw the hazard ahead and did
not react properly. Evidence in the record indicates
Fairchild saw the trailer in the roadway and
slowed down to avoid impact. Palmer presented
no evidence indicating Fairchild should have
reacted differently when she saw the trailer
blocking her lane of the highway. Moreover,
motorists in South Carolina are not under any duty
to apply their brakes in a certain way when
slowing down. Thus, because Palmer failed to
offer evidence Fairchild violated traffic laws, was
speeding or following too closely, or any other
evidence to support an inference of negligence, we
affirm the trial court's grant of a directed verdict
on the issue of comparative negligence. See Hurd,
363 S.C. at 429, 611 S.E.2d at 492 ("In a
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Fairchild v. Dept. of Transp

comparative negligence case, the trial court should
grant a motion for directed verdict if the sole
reasonable inference from the evidence is that the
non-moving party's negligence exceeded fifty
percent.").

CONCLUSION

We reverse the trial court's decision not to instruct
the jury on the substance of Fairchild's requested
charges and reverse and remand this case for a
new trial. Further, we also find the trial court erred
in directing a verdict in favor of Palmer on
punitive damages. Accordingly, on remand, the
trial court should submit punitive damages to the
jury. Because reversing the trial court on its failure

casetext

Part of Thomson Reuters

385 S.C. 344 (S.C. Ct. App. 2009)

364

to instruct the jury on certain charges will result in
a new trial, we do not need to address *364
whether the trial court erred in refusing to grant a
new trial absolute or a new trial nisi additur. We
affirm the trial court's decision regarding the IME
and affirm the trial court's decision to direct
Fairchild's verdict on comparative negligence. The
decision of the trial court is therefore

AFFIRMED IN PART, REVERSED
IN PART, and REMANDED.

HEARN, C.J., and PIEPER, J., concur.
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2021-CP-39-00329

[Exhibit C] Brouwer v. Sisters of Charity Providence Hospitals, 763 S.E.2d 200
(S.C. 2014) This case supports Plaintiff’s argument that expert testimony is
unnecessary when the facts fall within the common knowledge of laypeople.

“The common knowledge exception applies where the jury's common knowledge
and experience is sufficient to recognize or infer negligence from the facts.”
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Supreme Court of South Carolina.

Brouwer v. Sisters of Charity Providence Hosps.

763 S.E.2d 200 (S.C. 2014) -

409 S.C. 514

Decided Oct 3, 2014

No. 27427.
2014-10-3

Patricia BROUWER, Appellant, v. SISTERS OF
CHARITY PROVIDENCE HOSPITALS; South
Carolina ENT, Allergy and Sleep Medicine, P.A.;
Robert Puchalski, M.D.; Francine K. Moring,
M.D.; Jane Does and John Does, Defendants, Of
whom South Carolina ENT, Allergy and Sleep
Medicine, P.A.; Robert Puchalski, M.D.; and
Francine K. Moring, M.D. are, Respondents.
Appellate Case No. 2012-213231.

Daryl G. Hawkins, of Law Office of Daryl G.
Hawkins, L.L.C., of Columbia, for Appellant.
William H. Davidson, II and Andrew F.
Lindemann, both of Davidson & Lindemann, P.A.,
and William O. Sweeny, III and Benson Hall
Driggers, both of Sweeny Wingate & Barrow,
P.A., of Columbia, for Respondents.

Justice BEATTY.

Reversed and remanded.

Pleicones, J., filed dissenting opinion.

Driggers, both of Sweeny Wingate & Barrow,
P.A., of Columbia, for Respondents.
Justice BEATTY.

In this direct appeal, Patricia Brouwer challenges
the circuit court's order dismissing her medical
malpractice case for failure to file an expert
witness affidavit with her Notice of Intent to File
Suit (“NOI”) pursuant to section 15-79—125 of the
South Carolina Code.! Brouwer contends she is
exempt from filing an expert witness affidavit
because section 15-36-100(C)(2) > does not
require an affidavit where the alleged negligent act
“lies within the ambit of common knowledge and
experience.” We agree as this Court recently held
that section 15-79—125(A) incorporates section
15-36-100 in its entirety, including the common-
knowledge exception codified in 15-36—100(C)
(2). Ranucci v. Crain, Op. No. 27422, 409 S.C.
493, 512—-13, 763 S.E.2d 189, 2014 WL 3610956
(S.C.Sup.Ct. filed July 23, 2014) (Shearouse Adv.
Sh. No. 29 at 49). (“ Ranucci II ). Additionally,
we conclude that Brouwer successfully invoked
this exception and, thus, was not required to file
an expert witness affidavit with her NOL
Accordingly, we reverse the decision of the circuit
court and remand the case for further proceedings.

I Section 15-79-125 provides, in part, as

follows:

Prior to filing or initiating a civil action
alleging injury or death as a result of
medical malpractice, the plaintiff’ shall

contemporaneously file a Notice of Intent
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to File Suit and an affidavit of an expert
affidavit

requirements established in Section 15-36—

witness,  subject  to  the

100, in a county in which venue would be
proper for filing or initiating the civil

action.

S.C.Code  Ann. § 15-79-125(A)
(Supp.2013) (emphasis added).

Section 15-36-100 states in pertinent part:
(O)(2) The

requirement of subsection (B) is not

contemporaneous  filing

required to support a pleaded specification
of negligence involving subject matter that
lies within the ambit of common
knowledge and experience, so that no
special learning is needed to evaluate the

conduct of the defendant.

S.C.Code Ann. § 15-36-100(C)(2)
(Supp.2013) (emphasis added).

I. Factual/Procedural History

On January 9, 2009, Brouwer was admitted to
Charity
(“Hospital”) for a uvulopalatopharyngoplasty, a

Sisters  of Providence  Hospital
procedure used to treat sleep apnea. During the
surgery, Brouwer suffered an allergic reaction that
required her to be treated in the Intensive Care
Unit (“ICU”). Brouwer attributed the reaction to
her latex allergy that was disclosed to medical
personnel on Brouwer's forms for “Pre—Anesthesia

113

Evaluation” and Consent to Operation,
Anesthetic and Other Medical Services.” Prior to
surgery,*202 the Hospital issued Brouwer a wrist

band that identified the latex allergy.

On December 29, 2011, Brouwer filed an NOI and
a Summons and Complaint, wherein she asserted a
medical malpractice claim against the Hospital,
the medical practice, the operating physician, the
anesthesiologist, and other unnamed medical
personnel. On January 4, 2012, Brouwer filed an
Amended NOI to correct a scrivener's error as to a
named defendant. Brouwer did not file an expert

763 S.E.2d 200 (S.C. 2014)

witness affidavit with her NOI because it was her
“good faith belief” that her allergic reaction to
latex “lies within the ambit of common knowledge
and experience, so that no special learning is
needed to evaluate the conduct of the Defendants.”
If the circuit court deemed its submission
necessary, Brouwer requested additional time to
procure and file an expert witness affidavit.

Respondents moved to dismiss Brouwer's NOI
and Complaint pursuant to Rule 12(b)(6), SCRCP.
In support of the motion, Respondents alleged
Brouwer's failure to file an expert witness affidavit
with her NOI violated the mandatory provisions of
section 15-79—-125. Brouwer opposed the motion,
but conceded the Complaint was prematurely filed
as the parties had not yet engaged in mediation.’

3 See S.C.Code Ann. § 15-79-125(C)
(Supp.2013) (stating, “[w]ithin ninety days
and no later than one hundred twenty days
from the service of the Notice of Intent to
File Suit, the parties shall participate in a
mediation conference unless an extension
for no more than sixty days is granted by
the court based upon a finding of good

cause”).

After a hearing, the circuit court denied
Respondents' motion to dismiss Brouwer's NOI on
the ground the common-knowledge exception
15-36-100(C)(2) was
applicable. The court, however, dismissed the

codified 1in section

Summons and Complaint without prejudice.

Subsequently, Respondents filed a motion to alter
or amend pursuant to Rule 59(e), SCRCP. In
support of its motion, Respondents relied on the
recently issued decision of the Court of Appeals in
Ranucci v. Crain, 397 S.C. 168, 723 S.E.2d 242
(Ct.App.2012) (““ Ranucci I ), wherein the court
found “section 15-79-125(A) invokes only the
provisions of section 15-36-100 governing the
preparation and content of the affidavit.” Id. at
176, 723 S.E.2d at 246. The court explained, “The
plain language of section 15-36—100, which ties
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Brouwer v. Sisters of Charity Providence Hosps. 763 S.E.2d 200 (S.C. 2014)

the filing of affidavits under that statute to a
complaint or other initial pleading, prevents the
remaining provisions from applying to affidavits
filed pursuant to section 15-79-125.” Id. at 177,
723 S.E.2d at 246. Based on this holding,
Respondents asserted “the common knowledge
exception found in § 15-36-100 does not apply to
the requisite prelitigation procedures mandated in
§ 15-79-125 and cannot be used to obviate the
requirement that there be an expert affidavit filed
with the Notice of Intent.”

Finding Ranucci I dispositive, the circuit court
granted Respondents' motion to dismiss Brouwer's
NOI. Following the denial of her Rule 59(e)
motion, Brouwer appealed to the Court of
Appeals. This Court certified the appeal pursuant
to Rule 204(b) of the South Carolina Appellate
Court Rules.

II. Standard of Review

“On appeal from the dismissal of a case pursuant
to Rule 12(b)(6), an appellate court applies the
same standard of review as the trial court.” Rydde
v. Morris, 381 S.C. 643, 646, 675 S.E.2d 431, 433
(2009). “That standard requires the Court to
construe the complaint in a light most favorable to
the nonmovant and determine if the facts alleged
and the inferences reasonably deducible from the
pleadings would entitle the plaintiff to relief on
any theory of the case.” /d. (internal quotations
omitted). The Court may sustain the dismissal
when “the facts alleged in the complaint do not
support relief under any theory of law.” Flateau v.
Harrelson, 355 S.C. 197, 202, 584 S.E.2d 413,
416 (Ct.App.2003).

III. Discussion
A. Arguments

Brouwer contends the circuit court erred in
granting Respondents' motion to dismiss the NOI
for her failure to contemporaneously file an expert
witness affidavit. In support of this contention,
Brouwer disputes the propriety of Ranucci I on the

203 ground the decision*203 is inconsistent with the

rules of statutory construction. Because section
15-79-125(A) clearly references section 15-36—
100, Brouwer claims all of the affidavit
requirements enunciated in section 15-36-100,
including the common-knowledge exception in
subsection (C)(2), are applicable to an NOI.
Brouwer explains that to construe these statutes
separately would lead to an absurd result where
the common-knowledge exception would apply to
the actual filing of a medical malpractice
complaint but not to the filing of an NOI. Stated
another way, Brouwer claims “prelitigation
[would] require[ ] an expert witness affidavit
regardless of whether the subject matter is within
the ambit of common knowledge and experience,
but actual litigation [would] not require an expert
witness affidavit.” Brouwer argues that such a
conclusion violates public policy as it makes
“access to the legal system more expensive and
more difficult.”

Alternatively, Brouwer contends that even if the
NOI did not comply with the statutory
requirements, Respondents' claim regarding the
insufficiency of the NOI became moot when the
parties engaged in mediation as Respondents were
apprised of the specifics of the underlying medical
malpractice claim.*

4 In her brief to this Court, Brouwer's
argument on this point is conclusory and is
not supported by any authority. Moreover,
the circuit court did not rule on this issue.
Thus, we find this issue is not preserved for
the Court's review. See First Sav. Bank v.
McLean, 314 S.C. 361, 363, 444 S.E.2d
513, 514 (1994) (noting when a party fails
to cite authority or when the argument is
simply a conclusory statement, the party is
deemed to have abandoned the issue on
appeal); Eaddy v. Smurfit-Stone Container
Corp., 355 S.C. 154, 164, 584 S.E.2d 390,
396 (Ct.App.2003) (“[S]hort, conclusory
statements made without supporting
authority are deemed abandoned on appeal
and therefore not preserved for our

review.”); see also Wilder Corp. v. Wilke,
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Brouwer v. Sisters of Charity Providence Hosps.

330 S.C. 71, 76, 497 S.E.2d 731, 733
(1998) (holding an issue must have been
raised to and ruled upon by the trial court
in order to be preserved for appellate

review).

B. Analysis

Recently, this Court overruled the decision of the
Court of Appeals in Ranucci 1. Ranucci v. Crain,
Op. No. 27422, 409 S.C. 493, 763 S.E.2d 189,
2014 WL 3610956 (S.C.Sup.Ct. filed July 23,
2014) (Shearouse Adv. Sh. No. 29 at 49). (“
Ranucci II ). In so ruling, we specifically held
that section 15-79-125 incorporates section 15—
36-100 in its entirety. Thus, the common-
knowledge exception of section 15-36—100(C)(2)
may operate to eliminate the need to file an expert
witness affidavit with the NOI under section 15—
79-125(A). Consequently, we hold the circuit
court erred in finding that Brouwer could not
invoke the common-knowledge exception when
she filed her NOI. This decision, however, does
not end our analysis as we must consider whether
Brouwer's case fell within this exception.

To establish a cause of action for medical
malpractice, the plaintiff must prove the following
facts by a preponderance of the evidence:

(1) The presence of a doctor-patient relationship
between the parties;

(2) Recognized and generally accepted standards,
practices, and procedures which are exercised by
competent physicians in the same branch of
medicine under similar circumstances;

(3) The
negligence, deviating from generally accepted

medical or health professional's

standards, practices, and procedures;

(4) Such negligence being a proximate cause of
the plaintiff's injury; and

(5) An injury to the plaintiff.
27 S.C. Jur. Med. & Health Profls § 10 (2014)
(footnotes omitted); Smith v. United States, 119

204

763 S.E.2d 200 (S.C. 2014)

F.Supp.2d 561 (D.S.C.2000). “A plaintiff in a
medical malpractice case must establish by expert
testimony both the standard of care and the
defendant's failure to conform to the required
standard, unless the subject matter is of common
knowledge or experience so that no special
learning is needed to evaluate the defendant's
conduct.” Carver v. Med. Soc'y of S.C., 286 S.C.
347, 350, 334 S.E.2d 125, 127 (Ct.App.1985);
David v. McLeod Reg'l Med. Ctr, 367 S.C. 242,
248, 626 S.E.2d 1, 4 (2006). “The application of
the common knowledge exception in proving
negligence in a case involving medical
malpractice depends on the particular *204 facts of
the case.” Hickman v. Sexton Dental Clinic, PA.,
295 S.C. 164, 168, 367 S.E.2d 453, 455
(Ct.App.1988). “When expert testimony is not
required, the plaintiff must offer evidence that

rises above mere speculation or conjecture.” /d.

Here, Brouwer conceded her claim involves
medical malpractice, thus, her cause of action
cannot be construed as one of ordinary negligence.
See Dawkins v. Union Hosp. Dist., 408 S.C. 171,
758 S.E.2d 501 (2014) (distinguishing between
cases involving medical malpractice and ordinary
negligence). Accordingly, she must either present
expert witness testimony or establish that the
negligent act alleged in her NOI “lies within the
ambit of common knowledge and experience, so
that no special learning is needed to evaluate the
conduct of the defendant.” S.C.Code Ann. § 15—

36-100(C)(2) (Supp.2013).

We find the substance of Brouwer's allegation, i.e.,
that the negligent exposure of a patient to latex
with a known allergy can result in an allergic
reaction in that patient, is a matter within the
common knowledge or experience so that no
special learning is needed to evaluate
Respondents' conduct at the pre-litigation stage.
Cf. Green v. Lilliewood, 272 S.C. 186, 249 S.E.2d
910 (1978) (holding tubal ligation rendering
intrauterine device and other birth control device
useless constitutes a matter of common

knowledge); Thomas v. Dootson, 377 S.C. 293,
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Brouwer v. Sisters of Charity Providence Hosps. 763 S.E.2d 200 (S.C. 2014)

659 S.E.2d 253 (Ct.App.2008) (recognizing expert
testimony was not required for claim arising from
a surgical drill that burned skin on contact because
claim would fall within the common knowledge or
experience of laymen); Hickman v. Sexton Dental
Clinic, PA., 295 S.C. 164, 367 S.E.2d 453
(Ct.App.1988) (holding evidence presented was
sufficient for the jury to infer without the aid of
expert testimony a breach of duty to dental patient
where patient testified an unsupervised dental
assistant rammed a sharp object into patient's
mouth).

Therefore, we hold that Brouwer did not need to
file an expert witness affidavit with her NOI. See
70 CJ.S. Physicians & Surgeons § 142
(Supp.2014) ( “[I]n a common-knowledge case,
whether a medical malpractice plaintiff's claim
meets the threshold of merit can be determined on
the face of the complaint, and because the
defendant's careless acts are quite obvious, the
plaintiff need not present expert testimony to
establish the standard of care; in such a case,
requiring an affidavit of merit is not necessary to
weed out meritless lawsuits.” (footnotes omitted)).
Because Brouwer's NOI was sufficient to satisfy
the pre-litigation requirements of section 15-79—
125(A), Brouwer's lawsuit remains viable as the
statute of limitations has been tolled during the
pendency of this appeal. S.C.Code Ann. § 15-79—

casetext

Part of Thomson Reuters

125(A) (Supp. 2013) (“Filing the Notice of Intent
to File Suit tolls all applicable statutes of
limitations.”).

IV. Conclusion

Having overruled Ranucci I, we conclude that
Brouwer was permitted to invoke the common-
knowledge exception of section 15-36—100(C)(2)
in her pre-litigation filings. Because the negligent
act alleged by Brouwer fits within this exception,
she was not required to file an expert witness
affidavit with her NOI to satisfy the pre-litigation
requirements of  section 15-79-125(A).
Accordingly, we reverse the decision of the circuit
court and remand the case for further proceedings.

REVERSED AND REMANDED.
KITTREDGE, HEARN, JJ., and Acting Justice
JAMES E. MOORE, concur. PLEICONES, J.,
dissenting in a separate opinion. Justice
PLEICONES.

For the reasons given in my dissent in Ranucci v.
Crain, Op. No. 27422, 409 S.C. 493, 763 S.E.2d
189 (S.C. Sup.Ct. filed July 23, 2014), I
respectfully dissent and would affirm the circuit
court's dismissal of appellant's Notice of Intent to
File Suit.
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Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.
2021-CP-39-00329

[Exhibit D] James v. Kelly Trucking Co., 377 S.C. 628, 661 S.E.2d 329 (2008)
This case highlights the employer's duty to ensure employees are qualified for
their responsibilities, tying directly into Plaintiff’s claims of negligent
entrustment.

“An employer may be liable for negligent hiring, training, supervision, or
entrustment when an employee intentionally harms another if the employer
knew or should have known of the employee's propensity for the conduct.”
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No. 26447

Supreme Court of South Carolina

James v. Kelly Trucking

377 S.C. 628 (S.C. 2008) -

661 S.E.2d 329

Decided Mar 10, 2008

No. 26447.
Heard September 18, 2007.
Decided March 10, 2008.

Appeal from the United States District Court for
the District of South Carolina, Joseph F.
Anderson, Jr., J. #629

Dwight Christopher Moore, of Moore Law Firm,
of Sumter, John S. Nichols, of Bluestein Nichols,
of Columbia, and S. Randall Hood, of McGowan
Hood Felder Johnson, of Rock Hill, for Plaintiffs.

Kirby D. Shealy III, of Baker Ravenel Bender, of
Columbia, for Defendants.

Chief Justice TOAL:

We accepted two certified questions from the
United States District Court arising out of the
situation in which a plaintiff, as a result of
allegedly tortious actions by an employee, asserts
causes of action for vicarious liability and
negligent hiring, training, supervision, or
entrustment against an employer. The first
question asks whether a plaintiff in South Carolina
is precluded, as a general matter, from maintaining
a cause of action for negligent hiring, training,
supervision, or entrustment after an employer
stipulates that it is vicariously liable for its
employee's negligence. In the event we answer the
first question "yes," the second question asks
whether #630 there is an exception to this general
rule when the negligent

hiring, training,

supervision, or entrustment claim involves a

properly pled and available claim for punitive
damages. We answer the first question "no," and
therefore do not reach the second.

FACTUAL/PROCEDURAL
BACKGROUND

Rose and Leroy James commenced this action to
recover for injuries sustained in an automobile
accident caused by defendant Alvino Hymes.
Hymes was driving a tractor-trailer truck for his
employer, defendant Kelly Trucking Company,
when he failed to stop for a red light and struck
Mrs. James' vehicle. The James sued both Hymes
and Kelly Trucking, seeking to hold Kelly
Trucking liable for Hymes' negligence through the
doctrine of respondeat superior. The James also
asserted a separate cause of action against Kelly
Trucking for the negligent hiring, training, and
supervision of Hymes based on his poor driving
record. In their prayer for relief, the James sought
both actual and punitive damages.

The James settled with the insurers of both Hymes
and Kelly Trucking, and then sought recovery
under the underinsured motorists provision (UIM)
of their insurance policy. The James' insurer ("the
Insurer") then assumed the defense of this case as
allowed by S.C. Code Ann. § 38-77-160 (Supp.
2006). The Insurer, defending the action from the
defendants' perspective, stipulated that Hymes was
negligent in causing the accident and that Hymes
was acting in the course and scope of his
employment with Kelly Trucking when the
accident occurred. The Insurer then moved for

partial summary judgment, arguing that the James
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631

James v. Kelly Trucking

were precluded from proceeding with their
negligent hiring claim because Kelly Trucking had
admitted liability for Hymes' negligence.

It was against this backdrop that the District Court
certified two questions to this Court, questions
which we accepted pursuant to Rule 228, SCACR.
The District Court asked:

I. Does South Carolina law prohibit a
plaintiff from pursuing a negligent hiring,
training, supervision, or entrustment claim
once respondeat superior liability has been
admitted?

*631

II. If the answer to question 1 is in the
affirmative, does South Carolina law
recognize an exception to the rule where
punitive damages on the negligent hiring,
training, supervision, or entrustment claim
are pled and available?

LAW/ANALYSIS

A plaintiff in a civil case may have a number of
causes of action at his disposal through which he
may seek to hold a tortfeasor or other responsible
party liable for his injury, and this is no less the
case when a plaintiff alleges that he has been
injured by an employee acting in the course and
scope of his employment. The doctrine of
respondeat superior provides that the employer, as
the employee's master, is called to answer for the
tortious acts of his servant, the employee, when
those acts occur in the course and scope of the
employee's employment. Sams v. Arthur, 135 S.C.
123, 128-131, 133 S.E. 205, 207-08 (1926). Such
liability is not predicated on the negligence of the
employer, but upon the acts of the employee,
whether those acts occurred while the employee
was going about the employer's business, and the
agency principles that characterize the employer-
employee relationship. /d.

377 S.C. 628 (S.C. 2008)

Just as an employee can act to cause another's
injury in a tortious manner, so can an employer be
independently liable in tort. In circumstances
where an employer knew or should have known
that its employment of a specific person created an
undue risk of harm to the public, a plaintiff may
claim that the employer was itself negligent in
hiring, supervising, or training the employee, or
that the employer acted negligently in entrusting
its employee with a tool that created an
unreasonable risk of harm to the public. See
RESTATEMENT (SECOND) OF TORTS § 317
(1965) ( Cited with approval in Degenhart v.
Knights of Columbus, 309 S.C. 114, 116, 420
S.E.2d 495, 496 (1992)). As this recitation
suggests, the employer's liability under such a
theory does not rest on the negligence of another,
but on the employer's own negligence. Stated
differently, the employer's liability under this

632 theory is not derivative, it is direct.' *632

I Some jurisdictions have limited the
application of the theories of negligent
hiring,  training,  supervision,  and

entrustment to instances where an

employee acts outside the scope of his
employment, and this proposition finds
some support in the comments to the

Restatement. See Di Cosala v. Kay, 91 N.J.

159, 450 A.2d 508, 515 (1982); and

RESTATEMENT (SECOND) § 317 cmt. a.

Our case law has not previously recognized

such a distinction, and the parties in this

case did not argue that we should begin to

do so.

The Insurer argues that public policy justifies the
preclusion of the pursuit of a negligent hiring,
training, supervision, or entrustment claim against
an employer when the employer admits vicarious
liability. The argument goes that the admission of
evidence which must be offered to prove a
negligent hiring, training, supervision, or
entrustment claim — evidence such as a prior
driving record, an arrest record, or other records of
past mishaps or misbehavior by the employee —

will be highly prejudicial if combined with a

Smith v. King Asphalt Inc. (2021CP3900329) 000121

casetext

Part of Thomson Reuters

09/12/2026

Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327

Bates Page 206 of 1535



https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/sams-v-arthur-et-al%23p128___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6Nzo2ZjNiOjdkNDQyMmJjMmE2ZTcyNjczYzQ5Nzc5ODE3YTkwYmM3ZGEyNGMxMGE1Y2RhZDJiNTM0MmUzYTMzMDUyMzEwNzY6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/sams-v-arthur-et-al%23p207___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6Nzo1NjYyOjQ1ODVkNTBkYmYzY2M2YmI4OTRjNDdiYjQ3MWY0M2FmOGIzODZlYjk3YzhlNWVmZGQyMTMyNmRkMGVjZTU0Y2Q6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/degenhart-v-knights-of-columbus%23p116___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6Nzo1ZDVmOjFiOTRkYmViOGRkNWRiMTRlZDQzMWUwZTRlYWNkMDhiMWE1NTJkYWFlY2ZmZmI5NGRjYzBhMDgxZWE3OGNmYWM6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/degenhart-v-knights-of-columbus%23p496___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzoxMjM4OmU4OTk2YzlmN2JlZGM0YzBhMzNmN2M4N2JhMjcxNDJjMjAzNDE4MDZhOTdkMmFjZDI1OTZmZmJmMmY2MThlYzQ6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/_print/doc/james-v-kelly-trucking?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=%23e072003c-d6eb-43a6-a5f2-138443e32425-fn1___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzphYmNiOmI3NDkwMDQ4OWQxMTg5NzgwZDljOTg1Yjc1NmQyZTU4Y2FiODMyZDBiZTgyNzdmNGQ5OGFlMjE3YWJjZGQxYWU6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/di-cosala-v-kay___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzpjZmY5OjQ1MjJmMWI2NTUzMTI3Njg2ZDQwMGYxNTU1OGEyOWNhNjBlOTZjNDViOWVkNTM2YzRjNzdmZTE0OTQ4MjBmNzM6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/di-cosala-v-kay%23p515___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzpjNTNlOjk1NTY3MTcyMDRmNWQxZTQwNDE3YmFiYzJmMTVhZjU2YTUyMTUyZDBjZjE2NmNhMzFhOWIxOWQ3NjZmMDI5MzA6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/james-v-kelly-trucking___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6Nzo2MzYzOmJiNjhhOWFiMmFhMTY5NjQyYThhOWVjMGJhMTBkZWY3OTgwMDMzZTdkNzU5OTZlYTIyOTQ4ODU5NjUwMTRmMGE6cDpUOk4



633

James v. Kelly Trucking

stipulation by the employer that it will ultimately
be vicariously liable for the employee's negligent
acts. The Insurer argues that allowing a plaintiff to
maintain an independent negligence cause of
action against the employer will require that
evidence of an employee's past negligence be
admitted. This admission, in the Insurer's view,
will result in the jury improperly inferring that
because the employee was negligent in the past, he
was negligent in causing the plaintiffs injuries.
The Insurer argues that this inference will lead to a
jury verdict driven more by emotion than by
application of the law. Although we do not take
these arguments lightly, we believe that they do
not accurately characterize the concerns at play.

think the
independent cause of action against an employer

Primarily, we argument that an
must be precluded to protect the jury from
considering prejudicial evidence presumes too
much. Our court system relies on the trial court to
determine when relevant evidence is inadmissible
because its probative value is substantially
outweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury.
Rule 403, SCRE. Similarly, we rely on the trial
court to craft instructions describing what a jury
may or may not infer from a particular piece of
evidence, and we grant the trial court discretion to
give such instructions to the jury at the time such
evidence is introduced, when charging the jury at
the close of the case, or at any proper time in
between. In our view, the argument that the court
must entirely preclude a cause of *633 action to
protect the jury from considering prejudicial
evidence gives impermissibly short-shrift to the
trial court's ability to judge the admission of
evidence and to protect the integrity of trial, and to
the jury's ability to follow the trial court's

instructions.

If this fact alone did not provide a sufficient basis
to reject the proposition at issue, the additional
complexities involved with adopting such a rule
and the proposed exception would provide the
tiebreaker. To its credit, the Insurer stipulates that

377 S.C. 628 (S.C. 2008)

634

if a plaintiff should generally be prohibited from
pursuing a negligent hiring, training, supervision,
or entrustment claim once respondeat superior
liability has been admitted, there should be an
exception to this rule where an employer's conduct
is so reckless or wanton that punitive damages are
available. Although this exception appears fairly
we think

procedural problems of its own.?

benign on the surface, it raises

2 The Insurer focuses much of its argument
on the question of whether an award of
punitive damages against it, standing in the

of the

constitutional.

shoes defendants, would be

Though an intriguing
question, this was not a question we agreed

to answer.

When judging whether a plaintiff may proceed to
trial on a cause of action, the trial court typically
concerns itself only with whether the plaintiffs
complaint states a factual basis to support a cause
of action and whether, at the close of his
presentation of the case, the plaintiff has presented
a prima facie case supporting the allegations of his
complaint. If the trial court, under the exception
proposed, is asked to make any sort of a
qualitative judgment regarding the employer's
conduct, the exception would drastically alter our
traditional concepts of the court's proper function.
On the other hand, if the trial court is simply
required to ask whether the plaintiff has requested
an award of punitive damages, we think the
adoption of a rule of preclusion might prove of
little utility. As requests for punitive damages are
commonplace in cases of this type, we think
traveling the road the Insurer proposes would
create an exception which swallows the rule.

We recognize that other jurisdictions have
answered these questions differently, see, e.g.,
McHaffie v. Bunch, 891 S.W.2d 822, 826 (Mo.
1995), but we are not resolved to agree in this
instance. In our view, it is a rather strange
proposition that a *634 stipulation as to one cause
of action could somehow "prohibit" completely

the pursuit of another. A plaintiff may, in a single
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James v. Kelly Trucking

lawsuit, assert many causes of action against a
defendant. The considerations limiting a plaintiff's
available causes of action in the typical case are
that the plaintiff must be able to demonstrate a
prime facie case for each cause of action and that a
plaintiff may ultimately recover only once for an
injury. Thus, although the Insurer's stipulation as
to vicarious liability ensures that the Insurer
(standing in the shoes of Kelly Trucking) will be
liable for the James' injuries, that is only the
practical effect of the stipulation. Such practical
considerations, in our opinion, ought not require
the preclusion of a claim based upon Kelly
Trucking's alleged negligence in hiring Hymes as
a matter of law.

CONCLUSION

After considering the arguments in favor of
answering the first certified question in the
affirmative, we are of the opinion that the largely
policy-based arguments offered in support of such
an answer do not justify a grant of approval to the
rule proposed. Accordingly, we conclude that
South Carolina law does not prohibit a plaintiff
from pursuing a negligent hiring, training,
supervision, or entrustment claim once respondeat
superior liability has been admitted, and we
therefore answer the first certified question "no."
For this reason, we need not reach the second
question certified by the District Court.

PLEICONES and BEATTY, JJ., concur.

MOORE, J. dissenting in a separate opinion in
which WALLER, J., concurs.

Justice MOORE dissenting:

I respectfully dissent. I would hold that a plaintiff
may proceed on a negligent hiring claim when the
employer admits vicarious liability only if there is
evidence of gross negligence in hiring that would
support an award of punitive damages.

As a general rule, most jurisdictions do not allow
a separate claim against an employer where
vicarious liability is admitted for the acts of an

377 S.C. 628 (S.C. 2008)

635 employee. See McHaffie v. Bunch, 635

891 S.W.2d 822, 826 (Mo. 1995), and cases cited
therein; Annot. 30 A.L.R.4th 838 (1984).> The
rationale is that the employer's liability is a
derivative claim fixed by a determination of the
employee's negligence. Some courts following this
general rule, however, will allow a negligent
hiring claim to proceed when the employer's
liability is alleged to include gross negligence in
hiring; in this situation, the employer's gross
negligence supports a claim beyond the
employee's negligent act. See Durben v. American
Materials, Inc., 232 Ga.App. 750, 503 S.E.2d 618
(1998); Lockett v. Bi-State Transit Auth., 94 111.2d
66, 67 Ill.Dec. 830, 445 N.E.2d 310 (1983);
Coville v. Ryder Truck Rental, Inc., 30 A.D.3d
744, 817 N.Y.S.2d 179 (20006); see also Bruck v.
Jim Walter Corp., 470 So.2d 1141 (Ala. 1985).
Finally, a minority of courts will allow a negligent
hiring claim to proceed, irrespective of gross
negligence on the employer's part, because they
hold that negligent hiring is a separate, and not
derivative, claim. See Quinonez v. Andersen, 144
Ariz. 193, 696 P.2d 1342 (1984); Marquis v. State
Farm Fire and Cos. Co., 265 Kan. 317, 961 P.2d
1213 (1998); Lim v. Interstate System Steel Div.,
Inc., 435 N.W.2d 830 (Minn.App. 1989). The
majority has chosen to follow the minority rule.

3 Judge Anderson, who certified the
questions here, applied this majority rule in
another  South  Carolina case but
acknowledged that this Court has never
ruled on the issue. Bowman v. Norfolk So.
Rwy. Co., 832 FE.Supp. 1014, 1021-22
(D.S.C. 1993).

Contrary to the minority view, our precedent
indicates that generally a claim against an
employer under a theory of respondeat superior is
treated as a derivative claim dependent upon
establishing the negligence of the employee. For
instance, in David v. McLeod Reg. Med. Center,
367 S.C. 242, 250, 626 S.E.2d 1, 5 (2006), a
plaintiff alleged medical malpractice by the
treating physicians and vicarious liability of the
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636

James v. Kelly Trucking

We held
properly granted in favor of the hospital because

hospital. summary judgment was
the plaintiff had failed to establish negligence by
the physician-employees. Similarly, in McCullem
v. Liberty Life Ins. Co., 217 S.C. 565, 571, 61
S.E.2d 181, 184 (1950), we upheld a nonsuit in the
plaintiffs action against an employer for injuries
allegedly caused by an employee where there was
no evidence of the employee's negligence. Both
these cases indicate that generally an employer's
#636 liability is determined by the negligence of
his employee and the suit against the employer is a
derivative one.*

4 Similarly, in Longshore v. Saber Security
Servs., Inc., 365 S.C. 554, 619 S.E.2d 5
(Ct.App. 2005), the Court of Appeals
speculated that a plaintiff must prove an
actionable tort by the employee in order to
maintain a negligent hiring action against

the employer.

In some circumstances, a plaintiff may allege the
employer's negligence rises to such a level that it
supports liability in addition to the employer's
vicarious liability for the employee's negligent
acts.’ I would allow a separate cause of action in
this circumstance because the cause of action

against the employer is no longer simply
derivative of, or dependent upon, the negligence

of the employee.® Allowing such an action against
an employer would further the deterrent purpose
of punitive damages. See Clark v. South Carolina
Dep't of Pub. Safety, 362 S.C. 377, 608 S.E.2d 573
(2005) (upholding verdict on claim of negligent
supervision where there was evidence of
employer's gross negligence despite jury's failure
to find employee's breach of a duty); Clark v.
Cantrell, 339 S.C. 369, 378, 529 S.E.2d 528, 533
(2000) (purposes of punitive damages are to
punish wrongdoer and deter similar reckless,
willful, wanton, or malicious conduct in the
future).” 1 depart from the majority's holding
because I would not allow a separate cause of
action to proceed where there is no evidence of

gross negligence on the employer's part.

377 S.C. 628 (S.C. 2008)

637

5 Defendants do not argue against adopting

such a rule. Instead, they simply claim that
any punitive damages award in this case is
unconstitutional. This is not a question we
agreed to answer in accepting the questions

certified by the District Court.

For instance, here plaintiffs claim Hymes'
poor driving record supports punitive
Kelly

irrespective of any showing that Hymes

damages  against Trucking

himself was grossly negligent.

I note that by giving a limiting instruction,
the trial court may restrict the use of
evidence regarding the negligent hiring
claim to avoid the potential danger of
unfair  prejudice  from the  jury's
consideration of such evidence in the
context of the underlying tort. For instance,
here the jury could be instructed that
Hymes' poor driving record is not to be
considered in determining liability for the
wreck but is admissible only on the

negligent hiring claim. See Lockett, supra.

WALLER, J., concurs.

*637
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Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.
2021-CP-39-00329

[Exhibit E] McAllister v. Graham, 287 S.C. 455, 339 S.E.2d 154 (Ct. App. 1986)
This case explains that entrusting tasks to individuals likely to misuse them in
a dangerous manner constitutes negligent entrustment, which supports
Plaintiff’s punitive damages and negligent entrustment argument.

“The owner is liable if he entrusts his vehicle to one whom he knows, or from
circumstances is charged with knowing, is incompetent or unfit to drive.”
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Court of Appeals of South Carolina

McAllister v. Graham

287 S.C. 455 (S.C. Ct. App. 1986) -

339 S.E.2d 154

Decided Jan 2, 1986

0601

Heard November 20, 1985.

Decided January 2, 1986. *456

Jack W. Lawson, Jr., Florence, for appellant.
Rodney C. Jernigan, Jr., Florence, for respondent.
Heard Nov. 20, 1985.

Decided Jan. 2, 1986.

GARDNER, Judge:

Summary judgment was granted the defendant in
this personal injury action arising from an
automobile wreck. We affirm.

Plaintifft McAllister was
automobile collided with a truck owned by

injured when his

Defendant APAC and driven by its employee,
Graham. Graham had worked for APAC and its
predecessor since the mid 1960's. In 1979 or 1980
the employer furnished Graham with a company
pickup truck and allowed him to drive it between
his home in Lake City and wherever the job site
happened to be. He was given clear instructions,
which he understood, never to operate the vehicle
from the time he arrived at home at the end of a
work day to the time he left for work the next
work day. He was instructed not to drink alcohol
while on the job, and was forbidden to operate the
the The
consequence for violation of these rules was

vehicle while under influence.

dismissal.

457

The collision occurred in Florence, S.C. on a
Sunday at about 10:00 p.m. Graham had visited
his son at a Florence hospital that evening, and
had driven the truck from his home in Lake City
to Florence earlier that day. He intended to leave
for his work site in North Carolina from the
hospital #457 the following morning at about 4:00
or 5:00 a.m. The collision occurred when Graham
went out to a doughnut shop for some coffee. He
intended to return to the hospital after getting the
coffee.

The record discloses that Graham was convicted
of driving under the influence at the time of the
accident. He described his activity on the evening
of the accident as "purely personal.”

Graham had a prior conviction for DUI in 1971.
For purposes of this appeal, we assume that APAC
either had actual or constructive notice of this
1971 conviction for DUI.

At issue on appeal are (1) whether the evidence of
record is susceptible of the inference that Graham
was acting within the scope of his employment at
the time of the accident and (2) whether there is
evidence of record to support a cause of action for
negligent entrustment of a vehicle.

Graham argues that because of the clear markings
on the APAC truck that it belonged to APAC and
that under the doctrine of apparent authority there
was evidence enough to submit the question of
agency to the jury. Graham cites Fernander v.
Thigpen, et al., 278 S.C. 140, 293 S.E.2d 424
(1982). We hold Fernander is not applicable to
this case.
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McAllister v. Graham

In Fern%nder plaintiff's intestate, Brenda

Ca,ﬁ(—; %ﬂswas fatally injured in an automobile

458

accident while she was a passenger in a car driven
by Cecil Thigpen, assistant manager of Burger
Chef in Sumter, where she was an employee. On
the evening of the accident Brenda had worked
late at the Burger Chef and when her father called
concerning the late hour and his coming for
Brenda, the assistant manager told her father not
to come for Brenda, but stated, he would bring her
home. While Thigpen was driving Brenda home,
an accident occurred and Brenda was killed. The
question presented the Supreme Court was
whether there was evidence that Thigpen was
acting in the course and scope of his employment
by Burger Chef at the time of the accident. The
majority decision of the Supreme Court held that
under the doctrine of apparent authority the case
should have been submitted to the jury. *458

In the case before us, we do not have a passenger
plaintiff, rather we have a plaintiff driving in
another automobile who when the accident
occurred had no reason to consider or rely on
Graham's agency for APAC. The doctrine of
"apparent authority" causes a principal to be
bound by the acts of its agent when the principal
has placed the agent in such a position that
persons of ordinary prudence, and reasonably
knowledgeable with business usages and customs,
are led to believe that the agent has certain
authority and they in turn deal with the agent
based on that assumption. Whether Graham was
an agent of APAC had not the slightest connection
with the collision in this case. The accident
happened because of Graham's misconduct and
negligence which were entirely unrelated to
McAllister's knowledge of whether Graham had
authority to drive APAC's truck. We therefore
reject this argument.

459

339 S.E.2d 154 (S.C. Ct. App. 1986)

Additionally the record shows that Graham was on
a lark of his own. No agency concerning the
hospital visit, let alone the trip to the doughnut
shop, can be inferred from the facts presented the
trial court. An employer is not liable for its
employee's negligent acts where the employee is
not performing the employer's business, but rather
engaged in the employee's private, personal
business. Gathers v. Harris Teeter Supermarket,
Inc., 282 S.C. 220, 317 S.E.2d 748 (Ct.App.
1984).

The test of liability here under the theory of
negligent entrustment is (1) knowledge of or
knowledge imputable to the owner that the driver
was either addicted to intoxicants or had the habit
of drinking, (2) that the owner knew or had
imputable knowledge that the driver was likely to
drive while intoxicated and (3) under these
circumstances, the entrustment of a vehicle by the
owner to such a driver. American Mutual Fire Ins.
Co. v. Passmore, 275 S.C. 618, 274 S.E.2d 416
(1981); Nettles v. Your Ice Co., 191 S.C. 429, 4
S.E.2d 797 (1939). Under this doctrine we hold
(1) that the DUI conviction in 1971 was too
remote, in itself, to meet the test and (2) that the
record before us does not contain evidence to be
susceptible of the inference of the required
knowledge or imputable knowledge above set
forth. Hence, *459 we reject Plaintiff McAllister's
argument under the

theory of negligent

entrustment.

For the reasons stated, the judgment below is
affirmed.

Affirmed.

SANDERS, C.J., and CURETON, J., concur.
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[Exhibit F] Roddey v. Wal-Mart Stores E., LP, 415 S.C. 580, 784 S.E.2d 670
(2016) This case demonstrates that negligent supervision of untrained
employees can result in liability, directly supporting Plaintiff’s negligent
entrustment claim.

“An employer may be liable for negligent supervision if the employee
intentionally harms another when he: (i) is upon the premises of the employer,
or is using a chattel of the employer, (ii) the employer knows or has reason to
know that he has the ability to control his employee, and (iii) knows or should
know of the necessity and opportunity for exercising such control.”
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583

584

Acting Justice, TOAL.*583 Petitioner appeals the
court of appeals' decision affirming the trial court's
grant of Wal-Mart's motion for a directed verdict
on Petitioner's negligence claim. We reverse and
remand for a new trial.

Factual/Procedural Background

The following facts are undisputed. On June 20,
2006, Alice Hancock waited in her vehicle in the
parking lot of Wal-Mart while her sister, Donna
Beckham, attempted to shoplift several articles of
clothing.! Hope Rollings, a Wal-Mart customer
service manager, noticed Beckham attempting to
shoplift and alerted several other employees,
including fellow manager Shawn Cox and the on-
duty security guard Derrick Jones of U.S. Security
Associates, Inc. (USSA), which provided security
in the Wal-Mart parking lot pursuant to a contract
with Wal-Mart.

I Beckham testified that Hancock was
unaware of her intention to shoplift from
Wal-Mart.

Ultimately, Beckham exited Wal-Mart without the
clothing. However, Jones approached her in the
parking lot. Beckham ran towards Hancock's
vehicle, and Jones followed her in his truck and
blocked Hancock's vehicle with his truck. After
Beckham entered Hancock's vehicle, Hancock
turned the vehicle around and drove towards the
parking lot's exit, with Jones following. Hancock
exited the parking lot onto a highway, and Jones
followed. Approximately two miles from Wal—
*584 Mart, Hancock's vehicle left the highway and
crashed. Hancock died at the scene of the accident.
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Travis Roddey, the personal representative of
Hancock's estate (Petitioner), brought an action
alleging negligence on the part of Wal-Mart,
USSA, and Jones. At trial, there was varying
witness testimony, especially with regard to the
course of events that occurred between Jones and
the two Wal-Mart customer service managers—
Rollings and Cox—and between Jones and
Beckham.

Beckham testified that when she exited Wal-Mart,
she heard Jones yelling from his vehicle, “Hey, I
need to talk to you.” According to Beckham, Jones
“zoomed in on [them]” and blocked Hancock's
vehicle as she entered Hancock's backseat.
Beckham testified that she remained crouched in
the backseat as they drove, but looked up
periodically to see Jones following behind them at
a close distance with his emergency lights on and
frequently flashing his high beam headlights.
Beckham testified that about two miles from Wal—
Mart, Hancock remarked that “he's still on our
[their]
bumper,” and then Hancock's vehicle “shot off to
the left” and crashed.

ER]

ass,” Beckham observed Jones “on

Rollings testified that when she saw Beckham
attempting to shoplift, she radioed Cox,” *673 and
instructed the door greeters to stop Beckham and
ask for a receipt if she exited the store. Rollings
explained that she then walked to the parking lot
and notified Jones of the suspected shoplifting.
Rollings testified that she did not have authority or
responsibility over Jones, and that she did not
intend for Jones to approach, delay, or stop
Beckham. Rollings acknowledged that Wal-Mart
policy prohibited employees from pursuing
shoplifters beyond the parking lot,> but testified
that she could not radio Jones to tell #3585 him to
stop pursuing Hancock's vehicle because only one
person could speak into the radio at a time, and
other employees were using the radio during the
incident. Further, she remembered Cox telling
Jones to “[jJust get the tag number [from

415 S.C. 580 (S.C. 2016)

Hancock's vehicle,]” but was unsure whether Cox
knew that Jones was pursuing Hancock's vehicle
when Cox gave the instruction to Jones.

2 Cox testified that the night of the incident,
the following employees had radios: Cox,
Rollings, Jones, and assistant manager
Chuck Campbell.

Specifically, =~ Wal-Mart's  policy  for
investigating and detaining suspected

shoplifters provides:

NEVER pursue a fleeing Suspect
more than approximately 10 feet
beyond the point you are located
when the Suspect begins to run to
avoid detention. Ten feet is about
three long steps. This limitation
applies both inside and outside

the facility.

NEVER pursue a Suspect who is

in a moving vehicle.

NEVER pursue a Suspect off the
Facility's property.

NEVER use a moving vehicle to

pursue a Suspect.

TERMINATE the pursuit of a
Suspect, if the Suspect begins to

enter a vehicle.

LET THE SUSPECT GO, rather
than continue a pursuit that is
likely to injure or cause harm to

someone.
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Further, the Guidelines for

Private  Security = Contractors
provide that security contractors
are prohibited from using their
vehicles in an attempt to
apprehend any suspects, and only
allow their vehicles to leave Wal—
Mart property for gas or
maintenance of the vehicle. These
guidelines also note that it is the
responsibility  of  Wal-Mart
management to enforce Wal-Mart

policies and procedures.

Cox testified that the night of the incident,
Rollings notified her of Beckham's shoplifting.
After Beckham abandoned the clothing and exited
Wal-Mart, Cox walked outside and saw Jones
driving down the aisle of the parking lot where
Hancock's vehicle was parked. Cox testified that
Hancock's vehicle struck a median in the parking
lot and headed toward the exit, at which point Cox
instructed: “Get her tag number.” Cox testified
that she did not intend for Jones to follow
Hancock out of the parking lot and acknowledged
that it was Wal-Mart policy not to pursue
shoplifters, but stated that Jones was not a Wal—
Mart employee. According to Cox, she observed
Jones's truck two car lengths behind Hancock's
vehicle as they exited the parking lot, but that
Jones was less than two car lengths behind as she
saw them driving away.

Jones testified that the night of the incident, he
received a call on his radio informing him that
Beckham shoplifted and that she was exiting Wal—
Mart. According to Jones, he asked: “[W]hat do
you want me to do because I'm a security officer;
I'm not a police officer. I cannot detain, so what do
you want me to do?” Jones testified that he was
instructed to delay Beckham by talking to her.
When he saw her exit the store, he attempted to

586
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engage her in conversation, at which point she ran
to Hancock's vehicle. Jones testified that he then
blocked *58¢ Hancock's vehicle with his truck
“because the whole time all [he was] hearing from
[Wal-Mart] was, ‘You've got to get that license
plate tag. We need that license plate tag number.” ”
Jones testified that at the time, he was under the
impression that if he did not get the license plate
tag number, he could be fired for not doing his
job. According to Jones, both Rollings and Cox
repeatedly instructed him to get the license plate
tag number. After telling them that he could not
see the tag number and that Hancock's vehicle was
“about to leave the parking lot,” Jones testified
that through the radio, someone said, “Man, well,
you got to do what you got to do. You need to get
that license plate tag number.”

Jones knew that he was not supposed to leave the
parking lot, but stated that he felt pressure due to
the instruction to “do what you got to do,” which
Jones interpreted to mean pursuing Hancock's
vehicle beyond the parking lot. Jones testified that
even after he told Wal-Mart employees over the
radio that Hancock's vehicle was leaving the
parking lot, Wal-Mart employees continued to
instruct him to obtain the license plate tag *674
number. Jones stated that he was in radio
communication with Wal-Mart employees until a
highway on-ramp, where he witnessed Hancock's
vehicle almost cause an accident. He then lost
sight of Hancock's vehicle until he later saw lights
flashing on the side of the road, where he found
Beckham

severely injured.

screaming for help and Hancock

Jeff Gross, Petitioner's expert witness in parking
lot security, guard force, and loss prevention,
testified that several of Wal-Mart's policies were
violated “through tacit approval of [Wal-Mart].”
Gross further testified that Wal-Mart “didn't do
anything to stop [Jones].... [T]hey told him to go
out and get [the] license plate number, with that
they didn't give any other instruction or guidance.”
Gross stated that “the very headwaters of this
problem starts with [Wal-Mart employees] not
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following their own policies [and] asking [Jones]
to do something that [Wal-Mart] specifically says
they won't do themselves and they don't want their
contractors to do.” Finally, Gross testified that
Cox witnessed the pursuit and had enough time to
process the information, yet chose not to use the
radio to instruct Jones to end the pursuit. Based on
the testimony of the parties involved in the
incident, Gross opined *587 that there was
sufficient range on the radios to communicate

beyond the Wal-Mart parking lot.

Chip Tipton, a representative for Wal-Mart,
testified that he saw no evidence that any Wal—
Mart employee violated Wal-Mart policies, and
found no fault in the employees' failure to instruct
Jones to end the pursuit. Regardless, Tipton stated
that he did not believe the radio's range would
have enabled Wal-Mart employees to call Jones
back because there were often issues with radio
transmission inside Wal-Mart itself.

At the conclusion of Petitioner's case, Wal-Mart
moved for a directed verdict on three grounds: (1)
Petitioner presented no evidence that Wal-Mart
breached its duty of care; (2) Wal-Mart's actions
were not the proximate cause of Hancock's death
as a matter of law; and (3) Hancock's fault in
causing her own death was more than fifty percent
as a matter of law. The trial court granted the
motion on Wal-Mart's first two grounds, finding
that Wal-Mart was
and that even if Wal-Mart was
negligent, there was a lack of proximate cause

insufficient  evidence

negligent,

because the events were not foreseeable. The trial
court stated that at that point, it could not find
Hancock more than fifty percent negligent as a
matter of law. Upon the conclusion of trial, the
jury found that Hancock was sixty-five percent at
fault, and that USSA and Jones were collectively
thirty-five percent at fault.

The court of appeals affirmed the trial court's
decision to grant Wal-Mart's motion for a directed
verdict in a split opinion. See Roddey v. Wal-Mart
Stores E., LP, 400 S.C. 59, 732 S.E.2d 635

588
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(Ct.App.2012). Chief Judge Few found that the
trial court should not have directed a verdict on
the basis that there was insufficient evidence of
Wal-Mart's negligence because evidence existed
that Wal-Mart employees violated Wal-Mart
policies. Chief Judge Few further found that the
actions of Jones and Hancock were foreseeable.
Nevertheless, Chief Judge Few determined that
the trial court should have granted Wal-Mart's
directed verdict motion on the following grounds:
(1) the jury's factual determination of fault
apportionment between Hancock, Jones, and
USSA was binding on Petitioner even though
Wal-Mart's actions were not included in the jury's
analysis; and (2) Hancock was more than fifty
#3588 percent at fault as a matter of law. Judge
Short concurred in a separate opinion, finding that
Wal-Mart was entitled to a directed verdict
because it was not foreseeable that Jones would
leave the parking lot and continue to aggressively
pursue Hancock for several miles.

Judge Huff dissented, agreeing with Chief Judge
Few that evidence existed from which a jury could
find that Wal-Mart was negligent, and that
negligence proximately caused the injuries that
occurred. Judge Huff also stated that while a jury
still could have found Hancock sixty-five percent
negligent even after considering Wal-Mart's
liability, it could also have conceivably found-
after factoring in Wal-Mart's negligence—that
Hancock was less than fifty percent at fault.
Accordingly, Judge Huff opined that the trial court
should *675 submitted the

negligence and proximate cause to the jury.

have issues of

We granted Petitioner's petition for a writ of
certiorari to review the court of appeals' decision
pursuant to Rule 242, SCACR.

Standard of Review

When ruling on a motion for a directed verdict, the
trial court must view all evidence and all
reasonable inferences in the light most favorable
to the nonmoving party, and if the evidence is
susceptible of more than one reasonable inference,
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the trial court should submit the case to the jury.
Unlimited Servs., Inc., v. Macklen Enters., Inc.,
303 S.C. 384, 386,401 S.E.2d 153, 154 (1991). In
a comparative negligence case, the trial court
should grant a directed verdict motion if the sole
reasonable inference from the evidence is the
nonmoving party's negligence exceeded fifty
percent. Bloom v. Ravoira, 339 S.C. 417, 422, 529
S.E.2d 710, 712 (2000). the
negligence of two parties is ordinarily a question
of fact for the jury. Creech v. S.C. Wildlife &
Marine Res. Dep't, 328 S.C. 24, 32, 491 S.E.2d
571, 575 (1997). This Court is “reticent to endorse
directed verdicts in cases involving comparative
negligence.” Thomasko v. Poole, 349 S.C. 7, 11,
561 S.E.2d 597, 599 (2002).#589 Analysis

Comparing

Viewing the evidence in the light most favorable
to the nonmoving party—Petitioner—we find that
there is evidence from which a jury could
determine that Wal-Mart was negligent, and that
its negligence proximately caused the injuries in
this case. Accordingly, we hold that the trial court
should have submitted to the jury the issues of
Wal-Mart's negligence and proximate cause, and
we remand for a new trial as to all of the
defendants.

I. Evidence of Wal-Mart's Breach of
its Duty of Care

To prove a cause of action for negligence, a
plaintiff must show: (1) the defendant owes a duty
of care to the plaintiff; (2) the defendant breached
that duty by a negligent act or omission; (3) the
defendant's breach was the actual and proximate
cause of the plaintiff's injury; and (4) the plaintiff
suffered an injury or damages. Madison ex rel.
Bryant v. Babcock Ctr, Inc., 371 S.C. 123, 135,
638 S.E.2d 650, 656 (2006). In a given case, a
court may establish and define the standard of care
the statutes,
administrative regulations, industry standards, or a

by looking to common law,
defendant's own policies and guidelines. /d. at
140, 638 S.E.2d at 659. Evidence of a company's

deviation from its own internal policies is relevant

590
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to show the company deviated from the standard
of care, and is properly admitted to show the
element of breach. Peterson v. Nat'l R.R.
Passenger Corp., 365 S.C. 391, 397, 618 S.E.2d
903, 906 (2005); see also Caldwell v. K—Mart
Corp., 306 S.C. 27, 31, 410 S.E.2d 21, 24
(Ct.App.1991) (holding that K-Mart's
prevention manual was relevant on the material

loss

issue of the reasonableness of K—Mart's actions,
and noting that in negligence cases, internal
policies or self-imposed rules are often admissible
as relevant on the issue of failure to exercise due
care (citations omitted)).

There is evidence that Wal-Mart breached its duty
of care, and therefore, the trial court erred in
finding that the directed verdict was proper on that
ground. While a jury could conclude from the
that Wal-Mart
requested Jones to delay Beckham or obtain the

evidence employees merely
license plate tag number of Hancock's vehicle in a
manner that did not violate Wal-Mart's policies,
also evidence that +*590 Wal-Mart

violated Wal-Mart's by

instructing Jones to engage in the pursuit that

there is

employees policies
occurred. Specifically, there is evidence indicating
that Wal-Mart employees directed Jones to obtain
Hancock's license plate tag number while
observing Jones following Hancock's vehicle in
the parking lot and even after Jones stated that
Hancock's vehicle was leaving the parking lot.
Accordingly, there is evidence from which a jury
could find that Wal-Mart employees either
instructed Jones to act in violation of Wal-Mart's
policies, or acquiesced in Jones's improper pursuit

of Hancock and Beckham.

I1. Proximate Cause

To show proximate cause, a plaintiff must show
both causation in fact and *676 legal cause.
Madison, 371 S.C. at 146, 638 S.E.2d at 662
(citing Oliver v. S.C. Dep't of Highways & Pub.
Transp., 309 S.C. 313, 316, 422 S.E.2d 128, 130
(1992)). A plaintiff proves causation in fact by
establishing that the injury would not have
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occurred “but for” the defendant's negligence, and
legal cause by establishing foreseeability. Id.
(citing Oliver; 309 S.C. at 316, 422 S.E.2d at 130).
“Foreseeability is determined by looking at the
of the
complained of act, although it is not necessary to

natural and probable consequences

prove that a particular event or injury was
foreseeable.”  Id. omitted). The
defendant's negligence does not have to be the

(citations

sole proximate cause of the plaintiff's injury;
instead, the plaintiff must prove the defendant's
negligence was at least one of the proximate
causes of the injury. /d.

An intervening force may be a superseding cause
that relieves an actor from liability, but for there to
be relief from liability, the intervening cause must
be one that could not have been reasonably
foreseen or anticipated. Rife v. Hitachi Const.
Mach. Co., 363 S.C. 209, 217, 609 S.E.2d 565,
569 (Ct.App.2005). In the
intervening negligence of a third party will not

other words,
excuse the first wrongdoer if such intervention
ought to have been foreseen in the exercise of due
care. Bishop v. S.C. Dep't of Mental Health, 331
S.C. 79, 89, 502 S.E.2d 78, 83 (1998). “In such
case, the original negligence still remains active,
and a contributing cause of the injury.” Id.
Accordingly, if the intervening acts are set into
motion by the original wrongful act and are the
foreseeable *391 result of the original act, the
“final result, as well as every intermediate cause,
is considered in law to be the proximate result of
the first wrongful cause.” Wallace v. Owens—IIL.,
Inc., 300 S.C. 518, 521, 389 S.E.2d 155, 157
(Ct.App.1989).

As an initial matter, there is evidence that “but
for” Wal-Mart employees instructing Jones to
obtain Hancock's license plate tag number, the
accident would not have occurred. Moreover,
viewing the evidence in the light most favorable to
Petitioner, the trial court erred in finding the
directed verdict was proper as to foreseeability,
because there is more than one reasonable

inference as to whether the consequences of the

592

415 S.C. 580 (S.C. 2016)

Wal-Mart employees' actions were foreseeable. It
is a natural and probable consequence that a
contracted  security guard would follow
instructions from Wal-Mart employees telling him
to “do what you got to do,” including pursuing a
suspect off-premises. Furthermore, Wal-Mart's
that Wal-Mart

recognized the danger of pursuing a shoplifting

own policies demonstrate
suspect, and it was reasonably foreseeable that
instructing a contracted security guard to engage

in such pursuit would be dangerous.

We find that there is
indicating that upon the Wal-Mart employees'

sufficient testimony

instruction to obtain Hancock's license plate tag
number, Jones's actions were not independent
There
evidence presented that: Wal-Mart employees'

unforeseeable intervening acts. was
instructions led Jones to drive through Wal-Mart's
parking lot in pursuit of Beckham; Wal-Mart—
employees directed Jones to obtain Hancock's
license plate tag number while observing Jones
pursue Beckham and Hancock in his patrol
with both vehicles

recklessly; and Wal-Mart continued to instruct

vehicle, being operated
Jones to obtain the tag number even after Jones
informed them that Hancock's vehicle was leaving
the parking lot.

Accordingly, there is evidence that Jones's acts—
which were the foreseeable results of Wal-Mart
employees' actions—were set into motion by the
original wrongful acts of Wal-Mart. We therefore
reverse the court of appeals' decision to uphold
trial court's grant of a directed verdict on the issue
of proximate cause.*592 III. Apportionment of
Fault

Unlike Chief Judge Few, we do not view Wal-
Mart's liability as strictly derivative of Jones's or
USSA's liability. In addition to Petitioner's claim
that Jones was Wal-Mart's agent and thus, Wal-
Mart is vicariously liable for his conduct,
Petitioner also alleged that Wal-Mart was liable
based on its failure to properly supervise Jones
and Wal-Mart's improper advice or instruction to
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Roddey v. Wal-Mart Stores East, LP 415 S.C. 580 (S.C. 2016)

Jones to follow Hancock to obtain her license

REVERSED AND REMANDED.

plate tag number. Considering Wal-Mart's BEATTY and HEARN, J7., concur.

potential liability, it is conceivable that a jury
677 could *677 find that the collective fault of the
defendants was over fifty percent and that

PLEICONES, C.J., dissenting in a separate
593 opinion in which KITTREDGE, J., concurs.*593

Hancock was less than fifty percent at fault.* In Chief Justice PLEICONES, dissenting.

light of the reversal of the directed verdict as to I respectfully dissent and would affirm the

Wal-Mart's liability, the only appropriate remedy decision of the Court of Appeals. I agree with

in this situation is a new trial. Chief Judge Few:

4 The dissent, by adopting Chief Judge Few's Even under [Petitioner's] theory of the
rationale, merely assumes the outcome of . .

) o o case, Wal-Mart's conduct merely provides
the jury's deliberations when it is

impossible to know what would influence
the jury's comparison if the jury was
permitted to consider Wal-Mart's liability.
Here, we cannot say that the sole
reasonable inference to be drawn from the
evidence was that Hancock was more than
fifty percent negligent in light of the
testimony that Wal-Mart employees
instructed Jones to follow Hancock. Bloom,
339 S.C. at 422, 529 S.EE.2d at 713 (“In a
comparative negligence case, the trial court
should only determine judgment as a
matter of law if the sole reasonable
inference which may be drawn from the
evidence is that the plaintiff's negligence
exceeded fifty percent.” (citation omitted)
(emphasis added)). Therefore, it would be
inappropriate for this Court to speculate.
See Thomasko, 349 S.C. at 11, 561 S.E.2d
at 599 (“Because the term is relative and
dependant on the facts of a particular case,
comparing the negligence of two parties is
ordinarily a question of fact for the jury.
For these reasons, this Court is reticent to
endorse directed verdicts in cases involving
comparative negligence.” (internal

citations omitted)).

Conclusion

some explanation of what motivated Jones'
actions. Wal-Mart's negligence could
affect how much of the remaining 35% of
fault is attributable to Jones, for if Jones
was motivated by Wal-Mart's improper
actions, arguably he would bear less of the
fault for Hancock's death. However, Wal—
Mart's actions can have no effect on
Hancock's fault. Wal-Mart obviously did
not advise or instruct Hancock to flee, nor
did it enable her actions by failing to
adequately supervise her. There is no
evidence in the record that Hancock knew
anything about what Wal-Mart told Jones.
Therefore, Wal-Mart's alleged conduct
could not have reduced Hancock's
proportion of fault in the way it could have
reduced that of Jones. Even if the jury had
been permitted to consider Wal-Mart in its
apportionment of fault, Wal-Mart's
conduct could not have affected the jury's
determination that Hancock was 65% at
fault.

Based on the foregoing, we reverse the court of
appeals' decision and remand for a new trial as to
all defendants.

Smith v. King Asphalt Inc. (2021CP3900329) 000135
casetext

Part of Thomson Reuters

09/12/2026 Smith v. King Asphalt, Inc. - Record on Appeal - CoA#2025-001327 Bates Page 220 of 1535



https://protect.checkpoint.com/v2/r01/___https://casetext.com/_print/doc/roddey-v-wal-mart-stores-e-lp-1?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=%23N196873___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6Nzo3ODA4OmM5ZDcxMDZlNGQ3ZDg4MTM4ZjYzZjA4MjM3NzYxNjhkM2E2YmZmMzI0Y2M0NTk5N2QxZjU0Yjc4NmI1MDM3MGQ6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/bloom-v-ravoira%23p422___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzozNjIyOmMxZTdkNzk5NjIyNWMwN2ZkMmE4ZTgyMzNlYmFhYWUxZjhmNWUyNGU3OGE4OGVjMGJhNDM5YzkxZTNmNDE5ZDc6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/bloom-v-ravoira%23p713___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzpkMzFmOjQyMDRiNmJhMzYzZmEwNjljMmJmZDg5MDZlMjhhY2VlYWUzNWNmODQ2MmZlNTdmOWNiNmQ0YzVkODUwOTU3ZTg6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/thomasko-v-poole%23p11___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzoyYmQ2OmQzYWNiMDg2ODE2N2Y5MjE3OTE4ZjU2YjU3Yzk5NjA1YjZkODY4ZTQ0Yzc2MDA2YTI0NTU1NDIxZjliMjBiOWQ6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/thomasko-v-poole%23p599___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzphNjkwOjFmZGQ4ZmYxYmFmODA2YTBjOTA5YjZjMzhjOWZjOGEyYmMzZjM4MmY4YzI3MWU2YzBkZjc0ZWIxMjQ4YWVhZGI6cDpUOk4

https://protect.checkpoint.com/v2/r01/___https://casetext.com/case/roddey-v-wal-mart-stores-e-lp-1___.YzJ1OnNjanVkaWNpYWw6YzpvZmZpY2UzNjVfZW1haWxzX2F0dGFjaG1lbnQ6NmVjMDMwNTZiOGIwMDM1ZTI4ZGQwMTk4ZTNhNjliZjU6NzpiNDQyOjA3OTJlMTgwZDA0Yzc4ZjhiMmM4MTVlY2ZlNmQ2NWQ2ZjQxOGY5ZTU1NDI2ZWQzOTlhNjhkNjU3ODJkNzA5NTk6cDpUOk4



Roddey v. Wal-Mart Stores East, LP

Because Wal-Mart's conduct could not
have reduced Hancock's fault, [Petitioner]
is bound by the jury's finding that she was
65% at fault, and the trial court's decision
to grant Wal-Mart a directed verdict could
not have  prejudiced  [Petitioner].
Therefore, I believe we must affirm. See
O'Neal v. Carolina Farm Supply of
Johnston, Inc., 279 S.C. 490, 497, 309
S.E.2d 776, 780 (Ct.App.1983) (affirming
directed verdict without deciding whether
trial court erred because jury's verdict

made error harmless).

Roddey v. Wal-Mart Stores E., LP, 400 S.C. 59,
68, 732 S.E.2d 635, 639-40 (Ct.App.2012).

Moreover, I am not convinced that even if
Petitioner were entitled to a new trial against Wal—
Mart, it would be proper to require USSA and
Jones to face the possibility of liability in a second
trial having been absolved in the first. In arguing
for a joint retrial, Petitioner relies on Williams v.

casetext

Part of Thomson Reuters

594

678

415 S.C. 580 (S.C. 2016)

Slade, 431 F.2d 605 (5th Cir.1970). In Williams,
the “innocent” passenger sued both the driver of
the automobile in which she was riding and the
driver of the other car involved in the accident.
The trial court directed a verdict in favor of one of
the drivers, and *594 the jury returned a verdict in
favor of the other. In Williams, either of the
defendants, or both, might have been liable to the
plaintiff. Here, however, Wal-Mart could not be
liable USSA and Jones
responsible, and unlike the Williams' innocent

unless were also
plaintiff, a jury could (and did) find Hancock to be
most at fault. I am unable to determine why the
majority concludes, *678 without discussion, that
both USSA and Jones should again face a jury

trial and the possibility of liability.

KITTREDGE, J., concurs.
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Michael and Maryann Smith vs. Themistoklis Economou, King Asphalt, Inc.

2021-CP-39-00329

[Exhibit G] Ford v. Hutson, 276 S.C. 157, 276 S.E.2d 776 (1981) This case
outlines the purpose of punitive damages, providing essential precedent for
Plaintiff’s punitive damages claim.

“Punitive damages are awarded for the purpose of punishing the defendant for
his willfulness, wantonness, or recklessness, and as a deterrent to others.”

Smith v. King Asphalt Inc. (2021CP3900329) 000137
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21418

Supreme Court of South Carolina

Ford v. Hutson

276 S.C. 157 (S.C. 1981) -

276 S.E.2d 776

Decided Mar 25, 1981

21418
March 25, 1981. *158

P Michael Duffy and Michael A. Scardato,
Charleston, for
Wise,
Charleston, for respondent. 159

Hawkins  Morris, appellant.

Thomas Dewey Wise, Cole Pearlman,

March 25, 1981.

LITTLEJOHN, Justice:

A jury awarded plaintiff Larissa S. Ford $1,500
actual damages plus $100,000 punitive damages
against defendant Arthur C. Hutson for intentional
infliction of emotional distress. The judge granted
a new trial unless the plaintiff remit $65,000 of the
award. Plaintiff remitted.

punitive damages

Defendant has appealed.

This court must determine initially whether South
Carolina recognizes a cause of action for

intentional infliction of emotional distress.
Assuming we allow this comparatively new,
independent tort, we must then decide whether a

recovery was warranted under the facts involved.

[. INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS IN
SOUTH CAROLINA

Recovery for mental or emotional disturbance
based upon violation of a legal right for which
other damages are recoverable has long been
accepted in this state. Perhaps the most common
for mental

example occurs when damages

suffering are allowed in a personal physical injury

160

suit. See Mack v. South Bound R. Co., 52 S.C. 323,
29 S.E. 905 (1898). Also, compensation for
mental shock and suffering, wounded feelings,
grief and sorrow has beyond question been
allowed in wrongful death actions under Lord
Campbell's Act. Mishoe v. Atlantic Coast R. Co.,
186 S.C. 402, 197 S.E. 97 (1938). However, the
concept of bringing an action seeking damages for
mental and emotional injury outside the scope of
some traditionally recognized tort ( e. g. assault
battery, false imprisonment) is a relatively novel
one in this country. See William L. Prosser, Law of’
Torts (4th ed. 1971). Professor Prosser states the
following at § 12:

"It has gradually become recognized that there is
no magic inherent in the name given to a tort, . . .
and that the infliction *160 of mental injury may
be a cause of action in itself. Its limits are as yet ill
defined, but it has been extended to its greatest
length in the case of intentional acts of a flagrant
character, whose enormity adds special weight to
the plaintiff's claim, and is in itself an important
guarantee that the mental disturbance which
follows is serious and not feigned."

Numerous jurisdictions today have recognized that
infliction of mental suffering is, in fact, a cause of
action in itself. This new tort is commonly
of
emotional distress," or "outrage." While this legal

denominated,  appropriately, "infliction
theory has not been consistently accepted among
the has

development.'

states, it experienced a dynamic

Smith v. King Asphalt Inc. (2021CP3900329) 000138
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161

Ford v. Hutson

I In M.B.M. Company, Inc. v. Counce, 268
Ark. 269, 596 S.W.2d 681, Chief Justice

Fogleman includes an interesting

discussion of the development of the law in
this field.

"Acceptance of the tort of outrage has undergone a
remarkable evolutionary process in the United
States in a relatively short time. Section 46 of the
Restatement of Torts in its original form stated
flatly there was no liability for the intentional
infliction of emotional distress, or for bodily harm
resulting from it, except in cases of assault and of
special liability of carriers covered in section 48.
This position was reversed in the 1948 supplement
and the comments were completely rewritten
Restatement (Second) of Torts § 46 at 21 (Tent.
Draft No. 1, 1957). The Restatement and courts
supporting it have since drastically changed their
position from denial of liability for intentionally
inflicting emotional distress to the allowance of
liability against one who intentionally caused
emotional distress without privilege to do so, and
later to the present rule which requires that the
conduct be extreme and outrageous before liability
will attach. Pakos v. Clark, 253 Or. 113, 453 P.2d
682 (1969)." Contreras v. Crown Zellerbach
Corp., 88 Wn.2d 735, 565 P.2d 1173 (1977).

In Padgett v. Colonial Wholesale Distributing Co.,
232 S.C. 593, 103 S.E.2d 265 (1958), we aftirmed
recovery *161 of damages for shock, fright, and
emotional upset despite the absence of any
physical impact the plaintiff and
defendant. In that case, the plaintiff alleged that
his skin rash resulted from his emotional distress

between

proximately caused when the truck of defendant
collided with plaintiff's house.

In a series of more recent cases, this court has
recognized, either expressly or impliedly, that
one's wilful, malicious conduct proximately
causing another's emotional distress may be
actionable. Turner v. ABC Jalousie Co. of N.C.,
251 S.C. 92, 160 S.E.2d 528 (1968); Rhodes v.
Security Finance Corp. of Landrum, 268 S.C. 300,

233 S.E.2d 105 (1977); Bellamy v. General

276 S.C. 157 (S.C. 1981)

162

Motors Acceptance Corp., 269 S.C. 578, 239
S.E.2d 73 (1977); Hudson v. Zenith Engraving
Co., Inc., 273 S.C. 766, 259 S.E.2d 812 (1979).
For example, where plaintiff alleged that she
suffered a nervous breakdown after defendant had
used vile, profane, and abusive language, we held
that a cause of action had been stated. Turner,
supra. However, we have been careful to
distinguish between legally stating a cause of
action and successfully proving the claim. Thus,
we have said: "[T]here is no liability for emotional
distress without a showing that the distress
inflicted is extreme or severe . . . [and no recovery
is justified where] [t]here is no showing that [the
defendant's conduct was] unreasonable or abusive,
nor that [plaintiff's] emotional upset was other

than transient and trivial." Rhodes, supra.

"[However, conduct which] demonstrated a
callous disregard for [plaintiff's] well-being [and
was]| clearly unreasonable and abusive [may be

actionable]. Bellamy, supra.

In our latest opinion in this area, we held the

following:

"In order to prevail in a tortious action in which
the sole damages alleged are those of mental
anguish, plaintiff must show that the conduct on
the part of defendant was extreme and outrageous
causing distress that is of an extreme or severe
nature." Hudson, supra. *162 In support of our
decision in decision in Hudson dismissing the
action, we cited from the Restatement (Second) of
Torts (1965), § 46.

Inasmuch as this court has already implicitly
indicated that conduct intended to invade freedom
from severe emotional distress is tortious, we now
lend express recognition to this proposition. We
adopt the rule of liability stated in § 46 of the
(Second) of Torts
intentional infliction of emotional distress: "§ 46.

Restatement relating to
Outrageous Conduct Causing Severe Emotional

Distress.
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(1) One who by extreme and outrageous conduct
intentionally or recklessly causes severe emotional
distress to another is subject to liability for such
emotional distress, and if bodily harm to the other
results from it, for such bodily harm."

We cite with approval the language found in
Vicnire v. Ford Motor Co., 401 A.2d 148 (Me.
1979).

for the
intentional infliction of emotional distress, a
plaintiff must establish that (1) the defendant
inflicted

emotional distress or was certain or substantially

"Specifically, in order to recover

intentionally or recklessly severe
certain that such distress would result from his
conduct, Restatement (Second) of Torts § 46,
Comment #; (2) the conduct was so ‘extreme and
outrageous' as to exceed 'all possible bounds of
decency' and must be regarded as 'atrocious, and
utterly intolerable in a civilized community,'
Restatement (Second) of Torts § 46, Comment d;
(3) the actions of the defendant caused the
plaintiff's emotional distress; and (4) the emotional
distress suffered by the plaintiff was 'severe' so
that 'no reasonable man could be expected to
endure it." Restatement (Second) of Torts § 46,
Comment j. Although 'severe' emotional distress is
usually manifested by 'shock, illness or other
bodily harm,' such objective symptomatology is
not an absolute prerequisite for recovery of
damages for intentional . . . infliction of emotional
distress. Restatement (Second) of Torts § 46,

Comment £." *163

II. APPLICATION TO PRESENT
FACTS

In 1971, plaintiff, owner of a Charleston real
estate agency, sold a house constructed by her
husband to defendant,
employed by the Medical University of South

a physician recently

Carolina. Prior to actual purchase, defendant
required an appraisal of the house, sent a known
builder to inspect it, and directed his accountant to
determine the reputation of plaintiff as a realtor.

276 S.C. 157 (S.C. 1981)
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Thereafter, during approximately six to eighteen
months, defendant began experiencing problems
with his new house, including a faulty air
conditioning unit, rotting rear deck, and sagging
roof line. The cause and liability for these defects
were in dispute.

Between 1972 and 1974, defendant personally
confronted plaintiff and rudely quarreled about the
house and about the responsibility of plaintift to
make the necessary repairs. The number and
manner of these incidents is disputed. Plaintiff
contends that defendant orally accosted her with
insulting and/or profane remarks on no less than
seven different occasions. Defendant admitted to
two such occasions but contradicted plaintiff's
version of the circumstances. As to scenes at
plaintiff's home, she testified that while she was
discussing business matters with a friend, the
defendant,
unannounced and begin cursing her in a loud,

who lived next door, burst in
vicious manner. She described one incident as
follows: "A. Mrs. Chakeris and I were sitting in
my kitchen drinking coffee, discussing her house.
Dr.

knocking, threw the door open and walked in and

Again, Hutson, unannounced, without
started in on me with profanities. He says to me,
this Goddam house, it's going to fall apart and it is
going to deteriorate, and I said, Dr. Hutson, I'll be
glad even at this stage to buy the house back from
you. At that point Mrs. Chakeris got up and says,

well, I got to run."

Mrs. Chakeris similarly described the incident by
testifying ". . . it seemed very abrupt and very rude
and very — it *164 just seemed outrageous that he
would run into the house and start cussing
someone out."

As to the other occasion at plaintiff's home, while
repairs were being made, she said:

"A. Okay. Evidently something went on until Dr.
Hutson came in again without knocking. He told
me that I'm going to do that work the way he
wants it or I not going to do it at all, and he is at
that point — at the point to kick everybody's ass

Smith v. King Asphalt Inc. (2021CP3900329) 000140
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and he wouldn't blink an eye of getting a two by
four and knocking all our heads — bash all our
heads in. T will not let any men working under
those conditions. 1 will not expect any men to
work under those conditions, and so I ask the men
to pack up their tools and leave, and I told Dr.
Hutson that my husband is going to take it further
up with him. . . ."

In a separate incident, at Zinn's Delicatessen, the
defendant's conduct towards the plaintiff is

described by the plaintiff as follows:

"Dr. Hutson start yelling on top of his lungs, when
you gonna fix my Goddamm house, it's falling
down. Now what are you going to do about it. I
may have grabbed — 1 believe Mrs. Goldberg
grabbed my husband's hand because my husband
just stiffened up, and I said to him, Dr. Hutson, I
have an office from nine to five. Any complaints
you have I will very much like to have them at my
office. I say, furthermore if you are not satisfied in
any way with the house I will be very happy —
stop by my office and we will make arrangements
for me to give you your money back and give you
enough time for you to move out of the house and
let me own the house."

Witness Mrs. Goldberg (with the plaintiff at the
delicatessen) corroborated plaintiff's testimony by
saying:

"We began to take our coats off and as we did he
yelled very loudly, when are you going to fix my
GD house." She described his conduct as ". . . very
cruel, very vicious." *165

It is uncontradicted that plaintiff, even after
building defects surfaced, offered to repurchase
the house, but that defendant never pursued the
offer of repurchase.

1974, defendant sued Ford
Construction, Ltd., and the plaintiff, individually,

In November

for damages arising out of his housing problems.
The
dismissed for lack of evidence.

suit against plaintiff individually, was

276 S.C. 157 (S.C. 1981)
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Some time after 1972,

experiencing depressive symptoms and her real

plaintiff  began

estate business became less profitable. Shortly
after the restaurant episode, she was examined by
her physician and diagnosed to be suffering from
headaches and a spastic colon. There was
that plaintiff,

attractive person, no longer cared about herself or

testimony once an energetic,
her business and had deteriorated physically and
emotionally.

Late in 1976, plaintiff suffered an attack of
shaking, nausea, cramps, and hysteria. She was
hospitalized soon thereafter for several days and
was diagnosed to be suffering from depression. In
addition to continued suffering from headaches
and spastic colon, she has experienced knotting of
the
stiffness and numbness.

intestinal tract, severe bouts of nausea,

During that same time, plaintiff commenced this
action against defendant for intentional infliction
of emotional distress; defendant counterclaimed
for fraud and deceit. The case was tried by jury in
1978. Plaintiff recovered; defendant did not.

Defendant, on appeal, argues in general the
following:

(1) his conduct was not intentional;
(2) his conduct was not extreme or outrageous;

(3) plaintiff's injuries were not severe, were not
evidenced by any physical manifestations, and did
not closely follow the alleged wrongdoing; and
*166

(4) plaintiff's
proximately caused by his conduct — specifically,

emotional distress was not
that attempted proof was based upon an improper

hypothetical question and expert opinion.

Applying the standards approved hereinabove, we
dismiss the contentions of the defendant. When
evidence is in conflict and susceptible of more
than one reasonable inference, it is the province of
the jury to make a factual determination. We
cannot say, as a matter of law, that the trial judge
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