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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable Jean H. Toal
Acting Circuit Court Judge

Appellate Case No. 2026-002112
Circuit Court Case No. 2025-CP-40-04961

Roger D. Stiwinter and Phyllis G. Stiwinter, Respondents,

v.

3M Company, A. Lynn Thomas Company, Incorporated, A.O. Smith Corporation, ABB 
Inc., Air & Liquid Systems Corporation, Alfa Laval Inc., Alfol Inc., Amentum 
Environment & Energy, Inc. Anchor/Darling Valve Company, Armstrong International, 
Inc., ASCO, L.P., Atlas Turner, Inc., B & D Marine and Industrial Boilers, Inc., Badham 
Insulation Company, Badham Insulation Company, Inc., Badham Insulation Company, 
Inc., Bahnson, Inc., Beaty Investments, Inc., Bechtel Corporation, The Bonitz Company, 
BW/IP Inc., CIL, Inc., Canvas CT, LLC, Canvas MW, LLC, Canvas SX, LLC, Cape 
Intermediate Holdings Limited, Carboline Company, Carrier Corporation, Carver Pump 
Company, CB&I Laurens, Inc., Clarkson Brothers, Incorporated, Clyde Union Inc., 
Compudyne, LLC, Cooper Industries, LLC, Copeland Corporation LLC, Copes-Vulcan, 
Inc., Covil Corporation, Crane Instrumentation & Sampling PFT Corp., Crosby Valve, 
LLC, Daniel International Corporation, Davis Mechanical Contractors, Inc., Duke Energy 
Carolinas, LLC, Ecodyne Corporation, Electrolux Home Products, Company, Inc., ESAB 
Corporation, Fisher Controls International LLC, Flowserve Corporation, Flowserve US 
Company, Flowserve US Inc., Fluor Constructors International, Inc., Fluor Constructors 
International, Inc., Fluor Daniel Services Corporation, Fluor Corporation, G. Denver and 
Co., LLC, Gardner Denver Nash, LLC, General Dynamics Corporation, General Electric 
Company, Gould Electronics Inc., Goulds Pumps LLC, Great Barrier Insulation Co., 
Grinnell LLC, Henry Pratt Company, LLC, Howden North America Inc., IMO Industries 
Inc., Industrial and Commercial Insulation, Inc., International Paper Company, ITT LLC, 
J.D. Shields Corporation, Metropolitan Life Insurance Company, MP Supply, Inc., MRC 
Global (US) Inc., NIBCO Inc., Occidental Chemical Corporation, Paramount Global, 
Payne & Keller Company, PECW Holding Company, Plastics Engineering Company, 
Redco Corporation, Rentavla LLC, Riley Power Inc., Rockwell Automation, Inc., Spirax 
Sarco, Inc., Starr Davis Company, Inc., Starr Davis Company of S.C., Inc., Sterling Fluid 
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Systems (USA) LLC, Sterling Wander LLLP, Taco, Inc., Teachey Mechanical, Inc., 
Teachey Service Company, Inc., Union Carbide Corporation, Valves and Controls US, 
Inc., Velen Valve Corp., Viking Pump, Inc., Vistra Intermediate Company LLC, The 
Walworth Company, Warren Pumps LLC, Watts Regulator Co., The William Powell 
Company, Wind Up, Ltd., York International Corporation, Zurn Industries, LLC, and 
Zurick International, Inc., Defendants,

of which ESAB Corporation is the Appellant. 

RESPONDENTS’ ROGER AND PHYLLIS STIWINTER MEMORANDUM ON 
APPEALABILITY

Respondents Roger and Phyllis Stiwinter submits the following memorandum on the issue 

of appealability as permitted by the Court’s September 25, 2026 correspondence. Pursuant to Rule 

240 of the South Carolina Appellate Court Rules, the Stiwinters respectfully request this Court 

dismiss the Notice of Appeal filed by Appellant ESAB Corporation regarding the Trial Court’s 

August 11, 2026 and September 18, 2026 Orders (these Order are substantively identical) denying 

ESAB’s motion to dismiss for lack of jurisdiction and pursuant to South Carolina’s “Door Closing 

Statute.”

Under well-settled South Carolina law, Justice Toal’s Orders denying ESAB’s motion is 

interlocutory and not immediately appealable. As such, this appeal is premature, the Court lacks 

jurisdiction, and the appeal should be immediately dismissed.

BACKGROUND AND PROCEDURAL POSTURE

This lawsuit seeks, in part, to hold ESAB and its predecessors and successors in interest 

responsible for Cape Intermediate Holdings Limited’s, the successor to Cape PLC which is the 

successor in interest to Cape Industries Ltd. (f/k/a Cape Asbestos Company Ltd.) and its 

subsidiaries and global affiliates (collectively, “Cape”) liability arising from Cape’s sale of 

massive amounts of asbestos in the United States, including in South Carolina. 



3

Plaintiffs’ Complaint alleges ESAB is part of a single business enterprise/business 

amalgamation with Cape. The touchstone for the exercise of single business enterprise/business 

amalgamation/alter ego jurisdiction under South Carolina jurisprudence is that the entities 

operations are intertwined and there is evidence of bad faith, abuse, fraud, wrongdoing, or injustice 

resulting from the blurring of the entities’ legal distinctions. See Wallbeck v. l’On co., 439 S.C. 

568, 591, 889 S.C. 537, 549 (2023).  The Complaint, together with evidence submitted in 

opposition to ESAB’s motion, alleges and provides evidence that the manner in which ESAB and 

its predecessors and successors, among others, exercised dominion and control over Cape to 

execute a scheme pursuant to which Cape would create an instrumentality (i.e., the North 

American Asbestos Corporation (“NAAC”)) to enable it to pump asbestos into the United States 

(including into South Carolina), siphon the funds from those sales to co-conspirators located 

outside of the United States, and avoid liability for the known harm that Cape’s asbestos would—

and did—cause, and continues to cause, in the United States broadly, and in South Carolina 

specifically.

Despite these allegations and evidence, ESAB moved to dismiss by claiming a lack of 

personal jurisdiction and pursuant to South Carolina’s “Door Closing Statute.”  In denying the 

motion, Justice Toal repeatedly stated her Order was based upon the prima facie showings made 

by the Stiwinters and were based upon the standard applicable  “at this preliminary stage,” and 

“[a]t the pretrial stage.”  

Further, as Justice Toal explained, the South Carolina Supreme Court has already ruled 

upon this exact issue.  As stated in Justice Toal’s order:

In precisely the same context applicable here, the South Carolina Supreme Court 
concluded:
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[W]e have received the trial court’s order denying the Appellants’ [M]otion to 
[D]ismiss for lack of personal jurisdiction and the Confirmation Order, and there is 
ample prima facie evidence of personal jurisdiction over each of the Appellants and 
Cape.

August 11, 2026 Order, p. 1-2, citing Tibbs v. 3M Company, 2025-002104 (May 27, 2026) order 

of the Supreme Court. The Trial Court noted that the order being reviewed by the South Carolina 

Supreme Court explicitly determined, “jurisdiction over ESAB is . . . proper under both the alter 

ego and single business enterprise theories.”  August 11, 2026 Order, p. 2, citing, Tibbs v. 3M et 

al. C/A No. 2023-CP-40-01759, dated December 6, 2023. 

DISCUSSION

I. Justice Toal’s Order is an interlocutory order that is not immediately appealable. 

Appellant’s attempt to appeal to this Court is improper because this Court lacks jurisdiction 

to decide an interlocutory jurisdictional order. Appeals from the Circuit Court are governed by 

South Carolina Appellate Court Rule 201 which is clear that “[a]ppeal[s] may be taken . . . from 

any final judgment, appealable order or decision.” SCACR 201(a) (emphasis added). A final 

judgment is one that ends the action and leaves the court with nothing to do but enforce the 

judgment by execution.” Tillman v. Tillman, 420 S.C. 246, 249, 801 S.E.2d 757, 759 (Ct. App. 

2017). “An order reserving an issue, or leaving open the possibility of further action by the trial 

court before the rights of the parties are resolved, is interlocutory.” Id.

Only “final” judgments and a narrow set of enumerated interlocutory orders are appealable. 

Brunson v. American Koyo Bearings, 367 S.C. 161, 165, 623 S.E.2d 870, 872 (Ct. App. 2005) 

(holding that South Carolina adheres to the final judgment rule which provides that, “with certain 

exceptions, an appeal lies only from a final judgment”) (abrogated in part on other grounds by 

Hilton v. Flakeboard America Limited, 418 S.C. 245, 791 S.E.2d 719 (2016)); Mid-State Distribs., 

Inc. v. Century Imps., Inc., 310 S.C. 330, 335, 426 S.E.2d 777, 780 (1993) (explaining that an 
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order is interlocutory if some further act must be done by the court prior to a determination of the 

rights of the parties). “An order which does not finally end a case or prevent a final judgment from 

which a party may seek appellate review usually is considered an interlocutory order from which 

no immediate appeal is allowed.” Hagood v. Sommerville, 362 S.C. 191, 195, 607 S.E.2d 707, 709 

(2005).

“The determination of whether a party may immediately appeal an order issued before or 

during trial is governed primarily by S.C. Code Ann. Section 14-3-330.” Id. at 195, 708. Section 

14-3-330 states that a court shall have appellate jurisdiction to review:

(2) An order affecting a substantial right made in an action when such order (a) in 
effect determines the action and prevents a judgment from which an appeal might 
be taken or discontinues the action, (b) grants or refuses a new trial or (c) strikes 
out an answer or any part thereof or any pleading in any action[.]

S.C. Ann. §14-3-330. In Woodward v. Westvaco Corp., 319 S.C. 240, 242-43, 460 S.E.2d 392, 

394 (1995) (overruled on other grounds by Sabb v. South Carolina State University, 350 S.C. 416, 

567 S.E.2d 231 (2002)), the Supreme Court of South Carolina held that “[a]bsent some specialized 

statute, determining if an interlocutory order is immediately appealable depends on whether the 

order falls within one of the several categories of appealable judgments, decrees, or orders listed 

in S.C. Code Ann. § 14-3-330.” Section 14-3-330 is construed “narrowly” with the goal of 

avoiding “circuitous litigation and needless appeals.” Tillman, 420 S.C. at 250, 801 S.E.2d at 760. 

“Piecemeal appeals should be avoided.” Hagood, 362 S.C. at 196, 607 S.E.2d at 709. 

The South Carolina Supreme Court has determined jurisdictional orders are not final and 

are not immediately appealable.  

An order denying a motion to dismiss for lack of subject matter jurisdiction does 
not finally determine anything. See McLendon v. South Carolina Dep’t of 
Highways and Pub. Transp., 313 S.C. 525, 443 S.E.2d 539 (1994) (like the denial 
of a motion for summary judgment, the denial of a motion to dismiss does not 
establish the law of the case and the issue raised by the motion can be raised again 
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at a later stage in the proceedings). Consequently, while such orders may involve a 
substantial right, they do not fall under § 14-3-330(2)(a) because they do not in 
effect determine the action and prevent a judgment from which an appeal might be 
taken or discontinue the action. For the same reason, such orders do not “involve 
the merits” under § 14-3-330(1). See Mid-State Distributors v. Century 
Importers, 310 S.C. 330, 426 S.E.2d 777 (1993) (for an order to “involve the 
merits” as that term is used in § 14-3-330, it must finally determine some 
substantial matter forming the whole or a part of some cause of action or defense).

Woodward at 242.

Mid-State Distributors v. Century Importers, Inc., 310 S.C. 330 (1993) definitively 

determined that orders denying personal jurisdiction motions are interlocutory and not 

immediately appealable.  Recognizing that “at the pre-trial stage of the proceedings, the plaintiff 

need only make a prima facie showing by pleadings and affidavits,” and that there are no “other 

evidence” requirement for personal jurisdiction where the complaint itself demonstrates 

jurisdiction, the Supreme Court overruled prior cases suggesting motions to dismiss might 

automatically be instantly appealable, and determined “the appeal of the personal jurisdiction issue 

prior to a full development of the facts serves no useful function.”  Id. at 334-335.  “The denial of 

[defendant’s] motion to dismiss has no real finality, and any defense to personal jurisdiction 

can still be maintained at trial.  We, therefore, hold that the denial of a motion to dismiss 

under Rule 12(b)(2), SCRCP, is interlocutory and not directly appealable.”  Id. at 336, 

emphasis added.

The same reasoning applies to ESAB’s arguments regarding the Door Closing Statute and 

the Stiwinters’ alter-ego theories of liability. These issues are not final, can be reconsidered or 

reargued, and do not serve as a final determination of any essential element of the Stiwinters’ 

claims.

A. The Circuit Court’s Order does not involve the merits. 
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“An interlocutory order is not immediately appealable unless it involves the merits of the 

case or affects a substantial right.” Richardson v. Halcyon Real Est. Servs., LLP, 439 S.C. 419, 

425, 887 S.E.2d 153, 156 (Ct. App. 2023). The August 21, 2026 Order does neither. “An order 

‘involves the merits,’ as that term is used in Section 14-3-330(1) and is immediately appealable 

when it finally determines some substantial matter forming the whole or part of some cause of 

action or defense.” Ex parte Capital U-Drive-It, Inc., 369 S.C. 1, 7, 630 S.E.2d 464, 467 (2006) 

(internal citations omitted, emphasis added); see also Tillman, 420 S.C. at 249, 801 S.E.2d at 759. 

“The phrase ‘involving the merits’ is narrowly construed in modern precedent. An order usually 

will be deemed interlocutory and not immediately appealable when there is some further act that 

must be done by the trial court prior to a determination of the parties’ rights.” Ex parte Capital U-

Drive-It, Inc., 369 S.C. at 7, 630 S.E.2d at 467 (internal citations omitted).

Justice Toal might modify her ruling based upon discovery and has not ordered any fact 

essential to Respondent’s case has been established as a matter of law. She expressly noted her 

Order was based upon the prima facia evidence made at the “preliminary” and “pretrial” stage of 

trial.   

ESAB may appeal once a final order has been issued in the case, if necessary. Hagood, 362 

S.C. at 196, 607 S.E.2d at 709 (“most errors can be corrected by the remedy of a new trial”); 

Baldwin Constr. Co., Inc. v. Graham, 357 S.C. 227, 230, 593 S.E.2d 146, 147 (2004) (“Petitioners 

have not ‘arrived at the end of the road’ and will be able to appeal the decision after the trial is 

finished.”) (internal citations omitted).

B. The Circuit Court’s Order does not affect a substantial right. 

Subsection 14-3-330(2) allows for immediate appeal of an interlocutory order when it 

affects a “substantial right” that determines the action, grants or refuses a new trial, or strikes part 
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of a pleading. S.C. Code § 14-3-330(2). To be immediately appealable under section 14-3-

330(2)(a), “an order must not only involve a right, but it must also ‘prevent[ ] a judgment from 

which an appeal might be taken.’” Cobb v. Maccaro, 310 S.C. 303, 305, 423 S.E.2d 156, 157 (Ct. 

App. 1992). See also Du Pont v. Du Bos, 33 S.C. 389, 394, 11 S.E. 1073, 1074-75 (1890) (“It is 

quite clear that the order here under review is not appealable . . . ; for even granting that it affects 

a substantial right, that is not sufficient, for it must also, in effect, determine the action and prevent 

a judgment from which an appeal might be taken; and this it certainly does not do.”). Judicial 

economy is best served by waiting until after final judgment to consider all issues that may be 

raised on appeal by any party.

ESAB’s attempts to further delay this case and avoid trial on the merits of the underlying 

claims do not constitute a substantial right. See Shields v. Martin Marietta Corp., 303 S.C. 469, 

470, 402 S.E.2d 482, 483 (1991) (holding that the avoidance of trial is not a substantial right); 

Breland v. Love Chevrolet Olds, Inc., 339 S.C. 89, 94, 529 S.E.2d 11, 14 (2000) (noting “the 

avoidance of a trial is not a sufficient reason to justify immediate appellate review”). 

C. Justice Toal’s Order does not have the effect of “striking ‘an answer or any part thereof, 
or any pleading’” in the action. 

In determining whether an order is appealable under section 14-3-330(2)(c), “an appellate 

court should look to the effect of an interlocutory order,” not the label attached to it. Thornton v. 

S.C. Elec. & Gas Corp., 391 S.C. 297, 304, 705 S.E.2d 475, 479 (Ct. App. 2011). An order affects 

a substantial right by striking a pleading only “if the order removes a material issue from the case, 

thereby preventing the issue from being litigated on the merits, and preventing the party from 

seeking to correct any errors in the order during or after trial.” Id. at 304, 479. Section 14-3-330(2) 

is “narrowly construed,” and the use of the word “strike” does not make an order automatically 

immediately appealable. Id. at 302-03, 478. 
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The reason a true order striking a pleading is immediately appealable illustrates why this 

Order is not. When a court strikes “material allegations of a good cause of action or good defense, 

it is impossible to remedy it in the course of the trial, because the evidence and the issues submitted 

to the jury cannot be extended beyond the issues made by the pleading . . .” Id. at 303-04, 479 

(internal citations omitted).

The Order which ESAB appeals meets none of these requirements.  ESAB is free to reargue 

the issue to the Trial Court and/or jury.  Justice Toal explicitly made her rulings based upon the 

Stiwater’s prima facia allegations and evidence, and explicitly noted the rulings were made in the 

context of this being a “preliminary” and “pretrial” hearing.  The Order does not strike any portion 

of ESAB’s answer, nor does it preclude it from arguing any affirmative defense before a final 

judgment is entered. The Stiwinters still have the burden of proving each essential element of their 

case.  Subsection (2)(c) is satisfied only by an order that actually strikes a pleading; where the 

court “does not strike the answer,” the order “is not appealable under subsection (2)(c).” Jefferson 

by Johnson v. Gene's Used Cars, Inc., 295 S.C. 317, 318, 368 S.E.2d 456, 456 (1988). 

II. Asbestos defendants have repeatedly pursued improper appeals from nonfinal, 
non-appealable orders. 

The posture at issue here is not new to asbestos cases, and the South Carolina Supreme 

Court has repeatedly warned asbestos Defendants that the continued filing of improper appeals can 

and will result in sanctions. See, e.g., Tibbs v. 3M Co. et al., 448 S.C. 182, 193, 933 S.E.2d 254, 

260 (2026) (“The [Supreme Court’s prior] order also warned the parties against filing future 

improper petitions or interlocutory appeals (Appellants have filed over a dozen related to this case) 

or engaging in other inappropriate behavior, and it held several motions for sanctions in 

abeyance.”) (citing Welch v. Advance Auto Parts, Inc., 445 S.C. 640, 916 S.E.2d 320 (2025). The 

referenced motions for sanctions are still under consideration by the Supreme Court. See Ex. 1, 
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August 25, 2026 Order Denying Appellants’ Motion to Stay or Recall the Remittitur, Tibbs v. 3M 

Company, South Carolina Appellate Case No. 2025-002104 (recognizing defendants’ “troubling 

previous conduct,” “[t]ime and time again, Appellants have wasted the scarce judicial resources 

of this Court, the Court of Appeals, and the trial court,” “[i]t should be remembered that these 

Appellants have collectively filed over a dozen appeals from rulings of the trial court, at least seven 

of which we have dismissed as interlocutory and not immediately appealable. (There are eight 

more appeals the Court of Appeals has dismissed as interlocutory”).

The South Carolina asbestos dockets “have seen a radical increase in appeals by asbestos 

defendants. Almost all of these appeals were properly dismissed as premature and obviously 

interlocutory.” Welch, 445 S.C. at  668, 916 S.E.2d at 335. In Tibbs v. 3M Co., 448 S.C. 182, 193, 

933 S.E.2d 254, 260 (2026), arising from the Richland County asbestos coordinated docket before 

Justice Toal, the Supreme Court noted that the appellants’ prior interlocutory appeals “were 

dismissed as interlocutory” and that the court’s order “warned the parties against filing future 

improper petitions or interlocutory appeals.” 

As a final matter, this Court should note that appealing counsel in this case, Gordon Rees 

Scully Mansukhani LLP , also represented the appealing parties in the above-cited South Carolina 

Supreme Court cases.  Signing attorney A. Victor Rawl is an attorney of record in those appeals, 

and is one the counsel personally responsible for the conduct which the Supreme Court has 

repeatedly declared improper, and a “[waste of] the scarce judicial resources of this Court, the 

Court of Appeals, and the trial court.” Ex. 1.  Appellant’s counsel continues to flout South 

Carolina’s appellate rules by filing improper interlocutory appeals, even in the face of a pending 

sanctions order from the South Carolina Supreme Court concerning exactly the same type of 

conduct and same type of appeals. The instant appeal is part of a pattern and practice of this 
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particular firm and this particular attorney deliberately violating the Appellate Rules in an effort 

to cause delay and increase the costs to dying plaintiffs seeking only to have their day in court.  

This appeal should be dismissed.

CONCLUSION

For the foregoing reasons, ESAB’s improper interlocutory appeal should be dismissed. The 

Trial Court’s Order is explicitly preliminary in nature, is not final, does not preclude ESAB from 

defending this action, and is not appeal on an interlocutory basis.  On the other hand, the appeal is 

of the exact nature that the South Carolina Supreme Court has deemed to be a ““[waste of] the 

scarce judicial resources of this Court, the Court of Appeals, and the trial court.”  The Stiwaters 

therefore respectfully request the appeal be dismissed, they be awarded their costs and attorney 

fees in having to respond to the appeal, and for any such further relief this Court may determine 

appropriate in light of the Supreme Court’s repeated warnings, made directly to appellant’s 

counsel, about such conduct. 

October 1, 2026 Respectfully submitted,

s/ Theile B. McVey
Theile B. McVey (SC Bar 16682)
tmcvey@kassellaw.com  
KASSEL MCVEY, ATTORNEYS AT LAW
1330 Laurel Street
Post Office Box 1476
Columbia, South Carolina 29202
803-256-4242
803-256-1952(Facsimile)
Other email:  emoultrie@kassellaw.com 

Jonathan Holder (SC Bar 77935)
jholder@dobllp.com
DEAN OMAR BRANHAM + SHIRLEY, LLP
1801 N. Lamar Street, Suite 300 
Dallas, Texas 75202
214-722-5990
214-722-5991 (Facsimile)
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