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Does he have any part of her life?

MS. BUTCHER:  I don't think so, Your

Honor.

THE COURT:  Lives here in Kingstree?

MS. BUTCHER:  He does, Your Honor.

THE COURT:  I haven't heard anything any

kind of church affiliation.  Does she not have any?

MS. BUTCHER:  I believe that was more

sporadic.  There was a preacher that she did help

out picking okra and stuff, but as far as going to

church on a regular basis growing up, no, Your

Honor.

THE COURT:  How about work history?  Has

she had any job, done any kind of work?

MS. BUTCHER:  Yes, Your Honor, that's what

I was telling you.  She was working for her uncle.

THE COURT:  Doing what?

MS. BUTCHER:  Construction and

landscaping.

THE COURT:  This uncle, one of them that

was here, or somebody else?

MS. BUTCHER:  That was here.  No, not, I

don't think it was one of these.

THE DEFENDANT:  Herbert.

MS. BUTCHER:  Herbert Fulton.  Your Honor,
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she worked for him sporadically when needed, and

that's kind of about all she had had a chance to do,

Your Honor.  She was just getting herself together

after leaving the group home when Jessica came to

town and they ended up over at Theos.

THE COURT:  Tell me about her use of

alcohol or drugs.

MS. BUTCHER:  Your Honor, she to my

knowledge has not been someone who has drank, but

she has used marijuana, Your Honor.  I believe she

was very forthcoming with that when she was on the

stand.

THE COURT:  Refresh my memory.  It seems

like to me that my recollection was at the barbecue

they had some alcohol.

MS. BUTCHER:  I don't believe my client

was drinking.

THE COURT:  Okay.

MS. BUTCHER:  There was alcohol there, I

would imagine.  And as a matter of fact, her

testimony is that when she got out of the car that

night it was when she went to her drug dealers.

That's why she had ridden with them and that was

what she was gonna do, and she had gone over to

smoke, get some marijuana, Your Honor.
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THE COURT:  One of the things, one of the

factors under Aiken versus Byars is maturity and

truthfulness.  I'm concerned having heard the

testimony that I don't think that she disputes the

fact that she made the 9-1-1 call but did not

identify herself and hung up.  Is that right?

MS. BUTCHER:  No, Your Honor.  And I went

over that very clearly with the 9-1-1 operator.  The

line kept going in and out, and he said on the stand

that they were having trouble hearing each other and

the phone cut off.

THE COURT:  Did she ever identify herself

to the 9-1-1 operator?

MS. BUTCHER:  She, I, I think I'm trying

to recall the situation because I think they

reconnected after that.  I'm not sure if a name was

asked but she's always said she made the 9-1-1 call

and she waited until the law enforcement came ---

THE COURT:  But did she ---

MS. BUTCHER:  ---out there.  

THE COURT:  But did she contend that, she

contended that the 9-1-1 call that Jessica shot

herself?

MS. BUTCHER:  In the 9-1-1 call, Your

Honor, as the testimony was she didn't know what
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happened.  She was told to tell the law enforcement

about the thing with the gun, and the uncle and the

out hunting or shooting guns.

THE COURT:  But she did tell the 9-1-1

operator that her friend had shot herself.

MS. BUTCHER:  Correct, correct.  She told

them what -- she didn't know that really happened.

She was relaying the story she was told to tell, and

you know, and she knew that wasn't correct at the

time but she didn't know what had really happened.

But Your Honor ---

THE COURT:  She knew that what she told

the 9-1-1 operator was not correct.

MS. BUTCHER:  Correct, Your Honor.  But

she did not hang up on the 9-1-1 operator, Your

Honor, and that was very clear in the testimony.

THE COURT:  And you referred to the fact

that that she having ADHD diagnosis and some other

mental health problems.  You have any documentation

or anything of her mental health problem in the

past?

MS. BUTCHER:  Your Honor, I don't have any

documentations of that.

THE COURT:  Did she ever receive any kind

of counseling or help for any of those mental health
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problems?

MS. BUTCHER:  No, Your Honor.

THE COURT:  Anything else, Ms. Butcher?

MS. BUTCHER:  No, Your Honor.  My client

would like to speak.

THE COURT:  All right.  Ms. Barr, anything

you like to ---

MS. BUTCHER:  Your Honor, my client would

like to speak.  

THE COURT:  Oh, I'm sorry.

Yes, ma'am, go ahead.

THE DEFENDANT:  I'm sorry for y'all loss.

I didn't do it.  That's it.  I know I was found

guilty on this charge, but I didn't do it and I know

that it's gonna come with time because I was found

guilty so I just want to say I'm sorry, but I didn't

hurt him and I didn't pull that trigger.  And I know

if I could go back and I could change trying, not

living with my momma and not doing what I was

supposed to do I would, and not meeting up and

how -- even going to the group home to meet up with

this girl I would, but I can't go back and change it

so I'm sorry.  And I hope y'all find out the truth

and just forgive me for the part I did play in it.

That's it.
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THE COURT:  All right, thank you.

All right, Ms. Butcher, anything else?

MS. BUTCHER:  No, Your Honor.

THE COURT:  Ms. Barr.

MS. BARR:  Judge, the State doesn't have

anything else.

THE COURT:  All right.  Again, as we

started the sentencing hearing here today I referred

to the case of Miller versus Alabama and Aiken

versus Byars quoting specifically from Miller --

from Aiken versus Byars.  Our supreme court --

incidentally Aiken versus Byars is a two majority

decision in that two judges were in the majority of

one concurring opinion.  The majority opinion was by

Justice Hearn and joined in it by Justice Beatty.

Justice Pleicones, now Chief Justice Pleicones,

filed a separate concurring opinion and then Chief

Justice Toal and Justice Kittredge dissented.  And

the dissent was really based upon the fact that they

interpreted Miller versus Alabama to hold that when

only a sentencing inquiry with regard to crimes

committed by a juvenile were in those situations

where the law of the state was that they, the

appropriate sentence was a mandatory life sentence

without possibility of parole.  That was not, and is

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1006



    46

not the law of this state.  It is not a mandatory

life sentence without possibility of parole.  It is

a 30 year to life sentence.  However, the majority

opinion written by Justin Hearn says we profoundly

disagree with the position advanced by the

respondents and the dissent that the import of the

Miller decision has no application in South

Carolina.  Miller is clear that it is the failure of

the sentencing court to consider the hallmark

features of youth prior to sentencing, the defense

of constitution.  Contrary to the dissent's

interpretation Miller does not, Miller does more

than ban mandatory life sentencing schemes for

juveniles; it establishes an affirmative requirement

that courts fully explore the impact of the

defendant's juvenility on the sentence rendered.  

The Court went on to say that although we

do not foreclose the sentences in order to make that

judgment in all decide cases we require that you

take into account how children are different and how

differences counsel against, and those differences

counsel against irrevocably sentencing them to life

time in prison.  In our view whether the sentence is

mandatory or permissible, any juvenile defendant who

receives a life sentence without the possibility of
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parole is entitled to the same constitutional

protections afforded by the Eighth Amendment

guarantee against cruel and unusual punishment.  And

that's when the State, that's when the majority set

forth the factors.  Miller requires the sentencing

authority take into account how children are

different and how these differences counsel against

irrevocably sentencing them to lifetime in prison.

Miller establishes a specific framework articulating

that the factors for sentencing court consider the

hearing must include, first, the chronological age

of the offender and the hallmark features of youth

including immaturity, impetuosity, and failure to

appreciate the risk of consequences; two, the family

and home environment surrounding the offender;

three, the circumstances of the homicide offense

including the extent of the offender's participation

in the conduct and how family and peer pressures may

have affected him or her.  The incompetence is

associated with youthful and the possibility of

rehabilitation.  Those are the five factors set

forth in Aiken versus Byars.  I now need to consider

the things that I have been told in connection with

this matter and that have been presented to me and

apply those factors from Aiken versus Byars with my
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decision in this case.  So to do that I'm going to

take about a 15 minute recess while I review the

notes that I have made and also the case law, and

I'll be prepared to impose sentence in about 15 or

20 minutes.  Thank you.

(WHEREUPON, a recess was taken from the

proceedings.)

THE COURT:  Counsel, what I would like to

do in this situation is to have both defendants in

the courtroom.  Ms. Epps can sit with Ms. Butcher at

the table.  Ms. Jackson can sit over here in the

jury box.  I'll call them up when I'm ready to

impose sentence, but I got some things I want to say

first.  My first comment is a general comment to

everyone here in the courtroom.  And that is that,

of course this is a very important and very

emotional matter to everybody that is involved in

it:  The defendants, their families, the family of

the victim, the lawyers that are involved.  And it's

not a matter that I have taken lightly at all, but I

do want to emphasize that at the time that I

pronounce sentence in this matter I am going to

require that order and decorum be maintained in the

courtroom.  And if there's anybody who thinks they

cannot sit quietly when sentence imposed, then I
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would ask that you leave now.  I am going -- this is

a court of law and I'm not going to allow any shows

of emotion or clapping or any other kind of emotions

at the time sentence is imposed.  And if you think

you can't sit quietly during that portion of this

hearing, then I'll tell you when I'm getting to

impose sentence and I would require that you leave.

You can sit here and listen during the comments that

I have to make at this time.

I was elected to the Bench over 20 years

ago.  I was told at that time, as Ms. Barr has

already referred to, that I had said before that

criminal sentencing was the most difficult thing

that we circuit court judges would have to do.  And

it is the most difficult thing that we have to do.

Nothing has changed in the 20 years that has changed

that opinion.  We judges have no crystal ball.

We're not omnipotent; we cannot see the future.  All

we can do is make a decision based on the facts, the

law, and our experience.  Often it does not satisfy

everyone; sometimes it does not satisfy anyone.

Among the things we have to consider are

the purposes of punishment:  Retribution, deterrent,

rehabilitation.  Criminal punishment must serve as a

retribution to society in general, and the victim in
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particular.  The sentence must send a message that

the conduct of the defendants cannot and will not be

tolerated in a civilized society.  We're a nation of

laws, not men, and the rule of law is what permits

us to live in a civilized society without fear.

That rule of law must be upheld by everyone for

everyone.  But the imposition of an appropriate

punishment must be made and that is one that is fair

and just to society, the defendant, and to the

victim.

Nothing I can say or do here can turn back

time.  Nothing can bring the defendant -- the victim

back, and nothing can change the actions of these

defendants on March 29th, 2014.  Everyone has 20/20

hindsight and I'm sure if these defendants could

re-live the events of that day they would do so.

However, they must be held responsible for their

actions and pay their debt to society.  The sentence

must also act has a deterrent to others.

In fashioning a sentence I must follow the

mandates of the law.  Murder, for which Brittany

Epps has been found guilty and convicted, carries a

sentence under South Carolina law of a minimum of 30

years to life or the death penalty.  The State did

not seek the death penalty indeed.  The statutory
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aggravating circumstance may or may not have been

present.  However, murder is defined in our law as a

most serious offense under the law and is classified

as a violent crime.  A defendant must serve

85 percent of any term of years before this, before

that defendant can be released on any kind of

community supervision.  Attempted murder is also a

violent crime and is a most serious crime and also

carries a sentence of from 0 to 30 years.

Another factor or purpose of punishment is

rehabilitation.  In my view there is some

possibility of rehabilitation on both of these

defendants.  There is no doubt that both of these

ladies were young when this occurred.  Also, I've

had the advantage of hearing a complete presentation

of the facts from the many witnesses on two

different occasions, including the testimony of both

of these defendants.  Unlike many cases where we

judges only get a summary of the facts in guilty

plea situations or less than complete development of

facts in a trial often because the defendant does

not testify.  However, here I have heard the

testimony of many witnesses including both of these

defendants and had my own opportunity to evaluate

the credibility of the witnesses who have testified.
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As far as Ms. Epps is concerned it is my view that

she was the more mature of the two, was the leader

or planner of the events that led up to Mr. Brown's

death.  The version of the facts testified by

Ms. Jackson is more credible than the testimony of

Ms. Epps.  Although the State does not have to prove

motive, it appears to me the motive was robbery of

Mr. Brown, not sex with him by Jessica.

I have carefully considered the factors of

Aiken versus Byars as far as Ms. Epps is concerned,

her family at home, in situation was definitely not

good.  Her father left at a young age and she

apparently has had no relationship at all with him.

At no time during the proceedings has he been

identified as being in court.  That obviously would

be traumatic to any child, and I'm sure it is and

was with -- was and is with her.  However, Ms. Epps

has a history of not conforming her conduct to the

standards of society as evidenced by her juvenile

record.  Also, at age 16 she used illegal drugs.

She failed to identify herself to the 911, on 911

call and knew what she told the 911 operator that

that information was not correct.  She it's been

stated that she had mental health problems, but

there is no documentation of that.  After hearing
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all the testimony and having the opportunity to

evaluate the credibility of the two defendants, it

is my view that Brittany Epps was the more mature

and leader of the two and was the planner and

instigator of this plan to rob the victim.  In

effect, it was a robbery gone bad.  Ms. Epps was the

planner, but Ms. Jackson was an active participant

and willing participant.  She could have been

convicted of murder under the accomplice liability

theory; however, after lying about what happened

initially she came forward, told the truth, and

testified.

Finally, I believe there's some hope for

rehabilitation for both these defendants; however,

they must pay their debt to society for the part

they played in the death of Mr. Brown.  The

sentences that are going to be imposed are designed

to effect punishment and retribution while at the

same time giving some hope for the future to the two

defendants in this case.  Having said that, I am now

ready to impose sentence.  

Ms. Butcher, I would ask that you and

Ms. Epps come forward please.

With regard to the indictment number

2014-GS-45-0159 -- incidentally, this is at any
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time, if anyone thinks that they cannot sit quietly

while this sentence is imposed I would ask that you

leave now.  The sentence of the Court with regard to

indictment number 2014-GS-0159 which is the State

versus Brittany Epps who is charged in count one

with murder and then count two, possession of a

weapon during the commission of a violent crime, the

sentence of the Court is defendant is committed to

the State Department of Corrections for a

determinate term of 45 years.  On the charge of

possession of a weapon during a violent crime the

sentence of the Court is defendant is committed to

the State Department of Corrections for a term of

five years to run concurrent.  She will be given

credit for whatever time that she has served.  All

right, that will conclude the matters as far as

Ms. Epps is concerned.

 

* * * END OF REQUESTED TRANSCRIPT OF RECORD * * * 
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Reporter (RPR), court reporter for the State of 

South Carolina, Third Judicial Circuit, do hereby 

certify that the foregoing proceeding is a 
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transcript contains a true record of the 

proceedings. 
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the parties connected to the action, nor am I 

financially interested in the action. 

Witness my hand at Florence, South  
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______________________________ 

FRANCES B. RAY, RPR 
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STATE OF SOUTH CAROLINA

County of VMilllfllOOStoU T ̂  / "S C

6rit1an^ Fws
Full name and prison number (if any) of Applicant

V.

State of South Carolina

IN THE COURT OF COMMON PL^S

APPLICATION FOR

POST-CONVICTION RELIEF
CP»

INSTRUCTIONS - READ CAREFULT.V

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauneris. it shall include an affidavit (attached at the back of
the form) setting foi^ infoimation which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

1. Place of detention (jQmniUe bUlPlfiVv

Name and location of Court which imposed sentence

3. Name(s) of co-defendant(s) (if any) \.) \r-SRiry-. y.n

The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

f-O r-wiirrf tr -GrvS.-

QV rr^

1
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(C)

5. The date upon which sentence was imposed and the terms of the sentence:

(b)

(c)
6. Check whether a finding of guilty was made:

(a) after a plea of guilty

after a plea of not guilty

(c) after a plea of nolo contendere

7. Did you appeal from the judgment of conviction or the imposition of sentence'^

8. If you answered "yes" to (7), list:

(a) the name of each Court to which you appealed:

i- SC ^PPellCht Cnut^l-

111.

(b) the result in each such Court to which you appealed:
i-

11.

iii.

(c) the date of each such result:

i- NOMtnriher
11.

iii.

(d) if known, citations of any written opinion or orders entered pursuant to such

results:

i-
ii.

m.

9. If you answered "no" to (7), state your reasons for not so appealing:

(a) r>l^

(b)
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(c)

10. State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

(a) intffective assistcincg of rounjei
(t) oo-dgPendem-S ,':taremei<n- / tejrimo/i/ immiici

11. State concisrely and m the same order the facts which support each of the grounds set out

in (10):

(a) included Pgper
0>) Go ̂  vTtdf 6i7)e nfj
(cK miSinrurmed^L

12. Pnor to tJiis app&ationiiave'i^ou ?iled^t^ resf^ct to this conviction:
(a) any petition in a State Court under South Carolina Law? HO
(b) any petition in State or Federal Courts for habeas corpus or post-convictions

relief? \\ Q
(c) any petition in the United States Supreme Court for certiorari other than petitions,

if any. already specified in (8)?
(d) any other petitions, motions or applications in this or any other Court? ^ ̂

13. If you answered "yes" to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof:

I.

ii.

iii.

iv.

(b) the name and location of the Court in which each was filed:

I.

ii.

iii.

iv.
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(c) the disposition thereof:

i.

11.

ill.

iv.

(d) the date of each such disposition:

i.

11.

iii.

iv.

(e) if known, citations of any wntten opinions or orders entered pursuant to each such
disposition:

1.

ii.

iii.

iv.

14. Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed''

ho

15. If you answered "yes" to (14) identify:

(a) which grounds have been presented:

1.

ii.

iii.

(b) the proceedings in which each ground was raised:

i.

11.

iii.

Revised 3/2003
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16. If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)

(b)
(c)

17. Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea? fl I ̂
(b) your trial, if any?

(c) your sentencing? H
(d) your appeal, if any, from the judgment of conviction or the imposition of

sentence? \) f* 3

(e) preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?

m
18. If you answered "yes" to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

9 0^. , Public Pe-Tendf^r
11.

111.

(b) the proceedings at which each such attorney represented you:

i. \\\a\

ii. ^rPC\|Qto\ cIc-FgiTTr

111.
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19. State clearly the relief you seek in filing this application:

new -\iia\ nr sentence redtjcl-icin

20. Are you now under sentence from any other court that you have not challenged?
no

STATE OF SOUTH CAROLINA )
)  VERIFICATION

County of _ )

I> BnttOn-/ Fpp5 being duly sworn
Upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and
allegations therein set forth are true.

SWORN to and sy^cribed before me this
■  .

Notary P\

My Commission Expires:

Revised 3/2003

1089



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I. fivit-Vfrnvj
proceed i hereby apply for leave ton dm action without pr^ayment of fees or costs or secu;it7therefor to supZ of mv
application I declare under penally of pequiy that the following facte a": ^

(1) 1 am the applicant in this action and I believe I am entitled to redress.

s^ecurS^S^''®'^ ̂ proceeding or give

\  I Applicant

^^2^ affinned to and subscribed before me this121 day of flly T J^/9 .
otary Pujftic

My Commission Expires:

Revised 3/2003
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MR. JONES:  This is the matter of Brittany Epps

versus The State of South Carolina, case number

2019-CP-45-00296.  My name is Zachary Jones for the State of

South Carolina.  This case arises out of charges from

Williamsburg County grand jury for murder and possession of

a firearm during the commission of a violent crime, number

2014-GS-45-159.  On March 28, 2016, Ms. Epps proceeded to a

jury trial before the Honorable Howard P. King.  That trial

ended in a hung jury and a mistrial so Ms. Epps was re-tried

in July 26th of 2016.  At the conclusion of that trial, she

was convicted as indicted and had a subsequent sentencing

hearing in August of that year.  She was sentenced to 45

years imprisonment for murder and a concurrent 5 years for

the weapon offense.  Ms. Epps filed a timely notice of

appeal.  Her convictions and sentences were affirmed and

unpublished opinion by South Carolina Court of Appeals, and

this timely application for post-conviction relief was filed

on May 15th, 2019.  

Your Honor, at this time I'd like to turn it over

to Mr. Falk and ask him to put the allegations he's going

forward with on the record.

THE COURT:  Okay.

MR. FALK:  Thank you, Your Honor.  I have filed

two amendments to this PCR.  The first one I -- the first

amendment that I filed stated that, you know, allege that
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     4

trial counsel erred in failing to prepare a comprehensive

mitigation package before her client was sentenced and that

was really filed by my mistake because I had not had a copy

of the actual sentencing transcript.  I was going off of the

trial transcript and there was a sort of a lengthy --

there's nothing that trial counsel did wrong that we would

allege that trial counsel did wrong at that point so we're

not going forward on those allegations.  But we're going

forward on the allegations that are set forth when I called

the second amended PCR application, and it really sort of

flows out of the opinion from the Court of Appeals on

whether or not trial counsel erred in failing to properly

preserve an issue for appeal.  And that concerns the

cross-examination of two witnesses, Mark Hatten and Theodore

McKnight.

And then -- and then we have a concern about the

State's closing argument where the solicitor talked about

what a witness would have testified to had she -- had she

taken the stand and --

MR. JONES:  Your Honor, do you need a copy of

that?

THE COURT:  I do not have the second amended

application.

MR. JONES:  Permission to approach.

THE COURT:  Yes, please.  Yeah.
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D. Butcher - Direct by Mr. Falk

(Document tendered to the Court.) 

THE COURT:  Okay.

MR. FALK:  So at this time I believe we'd like to

call trial counsel here.

THE COURT:  All right.

THE CLERK:  Place your left hand on the Bible,

raise your right hand.  State your full name.  

THE WITNESS:  Deborah Butcher.

WHEREUPON,  

DEBORAH J. BUTCHER,  

 
having been duly sworn by the clerk, testified  
 
as follows: 

THE CLERK:  Thank you, ma'am.  Step around please,

ma'am.  Be careful.  State your full name and spell your

last name for the record please, ma'am.

THE WITNESS:  Deborah Johnson Butcher.  Butcher is

B-U-T-C-H-E-R.

D I R E C T  E X A M I N A T I O N 

BY MR. FALK: 

Q So could you tell me a little bit about your

representation of Ms. Epps in this case?  How did you --

were you retained or were you -- is this a conflict case?

A I believe this was a conflict case, and I can't --

I just can't remember if -- yes, this was a conflict case,

okay.  I used to do some part-time PD work, but I think this
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D. Butcher - Direct by Mr. Falk

arose out of a conflict case.

Q I got you.

A There were two trials.  The first one, there was a

hung jury.  They made an offer, you know, after that.  I

remember telling her that she needs to consider it because

on the second trial the State's gonna fix all their mistakes

and then we proceeded to another trial.

Q Okay.  And did you have a chance to kind of review

the facts of that case?

A I -- to be honest with you, the allegations had

changed.  I didn't know until the other day what they had

changed to so I did not review what's probably more relevant

to what you're bringing forward today.

Q Okay.  Do you recall what role Mark Hatten had in

this case?

A Was he either the prior owner of the car?  I --

no, I do not recall.

Q Okay.

A I'd be guessing.

Q Do you recall trying to impeach his testimony with

his prior?

A I don't remember his role, so no, I do not.

Q I'm gonna show you -- here's a transcript from the

second trial and if you -- so Mr. Hatten's testimony starts

about on Page 305.  If you could just look through that to
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D. Butcher - Direct by Mr. Falk

kind of familiarize yourself.

A He was the prior owner of the vehicle.

Q And do you recall that -- if you'd sort of move on

closer to page -- I'm sorry.  And do you recall that at the

time he was testifying he had a pending charge for malicious

injury to property?

A I -- I don't recall that, but...

MR. FALK:  Your Honor, if I could just have a

minute.  My notes that I made on that are still laying on my

desk next to my office so I'm just trying to recreate my

argument here.

THE COURT:  Okay.

THE WITNESS:  And I did just find that.  

BY THE MR. FALK:  

Q Okay.

A And I'm reading that now.

Q Okay.

THE COURT:  What page are you on?

THE WITNESS:  312.

THE COURT:  Okay.

(Pause.) 

BY MR. FALK:  

Q Okay.  So you, during your cross-examination of

Mr. Hatten you wanted to ask him about his pending charges,

that he had a pending charge; is that right?  
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D. Butcher - Direct by Mr. Falk

A Correct.

Q And I think your argument was, when it was

objected to for relevancy is that you were trying to show

that it could possibly show bias?  

A Correct.

Q And that he wanted to try and curry a favor by

being a cooperative witness.  But you didn't -- so is it

fair to say that your argument was basically on the South

Carolina Rules of Evidence as far as what's impeaching

somebody with a prior?

A Yes.

Q Okay.  But you didn't base your argument on the --

Ms. Epps' Sixth Amendment confrontation clause, right?  Is

that fair to say?

A I didn't bring that out specifically, but I think

in questioning him as a witness.

Q The only reason why I say it is because that was

the issue that was raised on appeal.

A Uh-huh.

Q Is that the judge erred in -- the judge erred in

not allowing you to cross-examine the person based on that.

I mean, that was the issue that was raised on appeal so.

A Okay.  I didn't read the appeal.  

Q That the judge erred there.  And the Appellate

Court said that -- and one of the issues that was raised on
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D. Butcher - Direct by Mr. Falk

appeal was whether or not there was a -- in addition to the

sort of rules of evidence, there's a constitutional

component to that, mainly the Sixth Amendment right

confronting your witnesses.  And although that issue was

briefed on appeal, the appellate court said that since you

did not raise the constitutional issue at trial it was

preserved.

A Okay.

Q All right.  So that's just where I'm going.  

A And I would defer to the record.  If I didn't say

that was the other reason, then I guess I did not.

Q And so it's similar with Mr. McKnight who I think

at that time had more serious charges pending?

A And --

Q Theodore McKnight?  I think he might have had a

murder charge pending?

A Yeah, and I think he didn't remember anything.

Any -- these were both proffered as I recall.  And just from

the proffer testimony, the judge didn't rule that it was

prejudicial or en-- I mean, probative enough.  And I think

one of the charges, the malicious injury, I don't think that

would have qualified anyway because it was a magistrate

level maybe.

Q Again, under the rules -- 

A Yeah.
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D. Butcher - Direct by Mr. Falk

Q -- under the evidentiary rules but --

A Right.

Q -- as far as whether or not there's a

constitutional confrontation clause issue there, it wasn't

covered?

A I defer to the record.

Q Okay.  Let me just, if I can grab that from you

again.  If you could just look at your cross-examination of

Ms. McCray.  It starts on Page 787.

(Pause.) 

BY MR. FALK: 

Q So I guess when you get to about Page 848 is where

there's testimony where the --

A Oh.

Q Where the State impeached McCray on his felony

convictions?

A 848, hang on.  If you want to go ahead, I'm not

sure what all I'm supposed to read.  

Q I'm just saying so the State, they brought up his

felony conviction on cross-examination.

A Uh-huh.

Q And you did not make an objection to that at that

time as far as whether or not that would be permissible for

cross-examination?

A I think I brought it up earlier the judge has
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D. Butcher - Direct by Mr. Falk

ruled --

Q Exactly.  

A -- but I didn't bring it up again.

Q There was a ruling --

A Yeah.

Q -- about 100 pages earlier.

A Uh-huh.

Q But there -- you didn't make a contemporaneous

objection?

A I -- I don't see that I did.  

Q Okay.  That's --

A I would defer to the record.

Q -- what I'm getting to.

A Right.  I think I did at the very end of

everything, just all former objections.  I probably didn't

here.

Q All right.  And then if we can just get to the

State's closing argument.  Let me just get the line on it.

Where she starts, I guess, around lines 8 and 9.

THE COURT:  What page are you looking at?

MR. FALK:  Page 905.

BY MR. FALK:  

Q Where she's talking about, yeah, I could have

called Juan Ballard to the stand, but I didn't, guess what,

we wouldn't know anything different, something to that
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D. Butcher - Direct by Mr. Falk

effect?  

A Okay.

Q Did you consider making an objection to that

comment in the closing argument about witnesses that the

State could have called and what the witnesses would have

said?  Did you make a -- did you consider making an

objection to the closing argument, that portion of it?

A I -- I don't see that she specifically says what

they would have said, just that she could have called a lot

more witnesses and we'd have been there a lot longer.

Q And we'd still know the same stuff?

A Yeah.  I -- I try not to object to anyone's

opening and closing unless I think it's really hurting the

case because one, I think it's just not really professional;

but two, mainly it -- I don't think a jury likes it when you

make so many objections.  You look like you're hiding stuff.

I didn't see this as hurting us.

Q Okay.  

A So no, I did not.

Q How strong were the witnesses -- what did you

feel -- if going back to Hatten's testimony, how -- how did

that -- what kind of role did that have in the State's case,

do you feel?

A Was that Mark Hatten?

Q Mark Hatten, yeah?
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D. Butcher - Direct by Mr. Falk

A Well, when we did the first trial that was one

thing they didn't do.  They didn't bring in the prior owner,

anybody, to identify the key fob and the key chain; and

that, I think, is one reason we got a hung jury.  And I had

told Brittany they will fix their mistakes.  That was a

mistake they fixed.  I think he was -- I think he was a fine

witness for the State, not for me.  

Q Right.

A He identified, you know, the key and everything

that pretty much I think, you know, sealed the deal for a

jury, among other things that, Brittany had been there that

night and all.

Q And just to summarize on what you said is that he

didn't testify in the first trial, you got a hung jury, he

testified in the second trial, you got a conviction, and he

was able to close up some of the issues about the ownership

of the car.  Is that right?

A Correct.

Q And then what about Mr. McKnight's testimony,

Theodore McKnight?

A And I'm sorry, I don't recall his testimony.  Was

he the person that the girl said he was with him or and he

said wasn't -- I apologize, I'm...

Q Well, that's fine then.  I'll withdraw that

question.  Let me just grab the transcript.  No, no, you're
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D. Butcher - Cross by Mr. Jones

fine.   

MR. FALK:  Your Honor, I don't have anymore

questions.

THE COURT:  Okay.  Cross-exam.

C R O S S - E X A M I N A T I O N 

BY MR. JONES:  

Q Thank you, Ms. Butcher.  The -- so Mark Hatten was

the prior owner of the Cadillac in this case.  And could you

tell us some more about the Cadillac and its relevance to

the facts of this case?

A As I recall, the Cadillac was owned by the victim.

There were two co-defendants, Brittany and another young

girl, and so the victim was found dead in his car.  Brittany

had possession of that key fob and that key chain.  In the

first trial they had no one to come in and identify that

that was indeed what went with that car.  For some reason, I

can't recall, but the key fob wouldn't open the trunk or

open the car, I don't, I don't know why.  Maybe it sat for

so long or they didn't bother to -- I think they tried to

make it work, but they couldn't recharge or something.  I

have no idea; I can't remember.  For some reason they

couldn't identify it as being connected with that car in the

first trial.  So the second trial, that's when they brought

in the prior owner who could identify the fob and the key

ring that was on it as belonging to that Cadillac.  So that
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D. Butcher - Cross by Mr. Jones

is what put Brittany in possession of the keys and

everything.

Q And do you remember if Mr. Hatten brought any of

the ownership documents?

A He did bring some ownership documents and it

show -- as I recall, it seemed to -- I remember it showed

him as the owner but maybe had been an open-back title or

something along those lines that transferred it to the

victim.

Q So with regard to the magistrate's court charge

for, I believe, malicious injury to property, would -- in

your estimation would calling into que-- would establishing

a bias for -- or would establishing that Mr. Hatten had

those pending charges have called in to question the

validity of the ownership documents that he had brought?

A I -- I don't think so.

Q All right.  Thank you.  The -- do you remember

where he obtained the -- where he said he obtained the

Cadillac from?

A I can -- I know there's something with Arizona.  I

do not know if he lived in Arizona or he purchased it from

Arizona; and it even seems like, I could be totally wrong,

that law enforcement was able to talk to the dealership or

somebody out in Arizona.  Maybe they brought him in from

Arizona; I don't know.  I'm sorry.
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D. Butcher - Cross by Mr. Jones

Q That's alright.  I'll just stipulate that the

transcript says what it says --

A Okay.

Q -- in that respect.  Similarly, the -- do you

remember if there was anything identifying the dealership on

the key fob that was found at Ms. Epps' aunt's house?  And

if not, then I'll just stipulate that that's in the

transcript too at around page --

A It's -- it seems like the phone number for the

dealership was on it.

Q Thank you.

A I think that's how they found it.

Q Thank you.  The -- and again, that would just

attested to in the transcript Page 379, I believe.  And do

you remember why the judge ruled that Mr. Hatten's prior

pending charges were not rel-- or were not probative or were

more prejudicial than probative?

A It seems like there were two charges.  Please

correct me if I'm confusing this.  One was just a magistrate

charge or something like that.  The other charge was not a

crime of dishonesty, I believe was why.

Q Okay.  And I apologize for asking you these

questions about this 2016 case here so.

A And I'm sorry, if I'd known the exact allegations

I would have.
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D. Butcher - Cross by Mr. Jones

Q I apologize, but the -- I want to move on to Mr.

McCray.  The -- Mr. Falk went in to about that you raised

the objection initially in your motion in limine to exclude

his felony convictions from being used to impeach him.  Is

that correct?

A If the record says that, yes.

Q All right.  And did you renew those objections at

a later point?

A Typically at the end of each case I ask to renew

all objections in case I forgot something along the way so I

believe I did that in this case.  So that's when I would

have...

Q All right.  The -- as for the arguments against

Mr. -- or the Solicitor's closing arguments, I believe you

testified to your trial strategy in that respect; but I'd

also ask, did you bring up Officer Ballard's lack -- failure

to testify in your closing argument?

A I would have to defer to the record, I'm sorry.

Q All right.  Well, then I'll just stipulate that

the transcript shows what it shows.  And do you remember

the -- whether there was any DNA evidence in this case?

A I don't believe there was any DNA evidence --

Q Okay.

A -- if I -- well, I don't recall.  Maybe there was

something from the car.  If you can refresh my memory, I'm
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D. Butcher - Cross by Mr. Jones

sorry.

Q That's all right.  Sure, hang on.

MR. JONES:  I beg the Court's indulgence.

THE COURT:  What page?

MR. JONES:  This is Page 598 to 599.

THE WITNESS:  Oh, yeah.  Okay, it was.

Co-defendant's DNA that was found on some clothing.

BY MR. JONES:  

Q And the --

A I think she -- the -- Brittany's could not be

excluded from one piece --

Q All right.

A -- from the hoodie.

Q And finally, do you recall Mr. McKnight's

relevance to the -- to the theory of the defense?  

A Could you just refresh my memory as what his role

was?  I apologize.

Q Yeah.  Mr. McKnight, the -- and was known to

Ms. Epps.  I believe Ms. Epps and the co-defendant lived

in -- in his house, and there was some question whether he

had been present at the -- at the scene of the crime and

the -- sorry.

A Yeah.  And he -- I think he said he wasn't there

at the time, and I think the question on that 'cause it

seems like Brittany was saying he was present when they
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D. Butcher - Cross by Mr. Jones

dropped her off somewhere and but he -- that's not how his

testimony went.

Q All right.  And if -- and do you recall

Mr. McCray's, the relevance of Mr. McCray's testimony

regarding Mr. McKnight?

A No, I'm sorry.

Q All right, it's okay.  The -- again, I'd submit

that the record speaks for itself in that respect that --

THE COURT:  It does, so why don't you just ask her

about it.

MR. JONES:  All right.

BY MR. JONES:  

Q In that case -- so, in other words, Mr. McCray was

trying to -- or your argument at the end that Mr. McCray's

testimony about what he was told in the jail by

Mr. McKnight, were you attempting to use that to impeach

Mr. McKnight's denial of being present at the scene?

A I was.  And I apologize.  The mother, I think, of

Brittany Epps had said was good friend of McCray, as I

recall, and I think that's where that came out.  But he, I

think in the end it didn't -- he didn't say that Theodore

McKnight had said what he said, what they were saying.  

Q All right.  That's all the questions I have at

this time.  Thank you.

THE COURT:  Any redirect?
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D. Butcher - Redirect by Mr. Falk

MR. FALK:  Yes, Your Honor.

R E D I R E C T  E X A M I N A T I O N 

BY MR. FALK:  

Q If you can look, this is part of the proffer from

McKnight in your cross-examination sort of starting on Page

777, and we're talking about statements that he made to

McCray.  And if you look at -- so if you look at Page 778,

Line 25 through 779, Line 8, is there not a discussion

there about McCray and McKnight discussed the shooting death

of Brown while the two were in the jail?

A I asked him about a statement he made; he denied

it.

Q And also you were asking him about the statement

that he had made that McKnight and Jackson planned to rob or

just planned to just rob Mr. Brown but somehow he ended up

getting shot, and that shows up on Line 17 through 20 on

Page 779 and 15 through 19 on Page 780?

A 779, 16 through 20, I don't think that -- what

page are you talking about?  It's not on that page.

Q All right.

A Brittany had said he was with him and he dropped

her off at a store prior to them going to rob the victim and

then the victim got shot.  He was just saying I wasn't

there, I didn't do that, you know.

Q Okay.
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A And he denies it.  He just denied everything.

Q So what was the strategy in calling McKnight?

A Well, Brittany had told me he was the witness

that -- and kept insisting he was there and he knew I got

dropped off, and so that's why I called him.

MR. FALK:  No further questions.

THE COURT:  Okay.

MR. JONES:  No recross, Your Honor.

THE COURT:  All right.  Thank you.  You may step

down.

THE WITNESS:  Thank you, Your Honor.

THE COURT:  Thank you.

MR. FALK:  We have no other witnesses.

THE COURT:  All right.  Do you have anything?

MR. JONES:  The State has no witnesses.  If you'd

like, Your Honor, we could have a -- the State's argument

was basically going to be based on the record and legal

arguments arising from it.  I don't know if you'd like us to

send a brief or just make an argument here on the record.

THE COURT:  Well, let's why belabor the point.  Go

ahead.  What do you want -- why should I grant a PCR,

Mr. Falk?

MR. FALK:  Your Honor, 'cause we believe that the

testimony, first of all, I believe that the testimony --

excuse me, the closing argument where the State is in effect
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saying why -- what Mr. Barr would have testified to was an

improper statement to make during the closing argument and

trial counsel, the only explanation for not doing anything

about that was basically not -- her trial strategy was she

didn't like to interrupt closing arguments.  But we, we

maintain that that statement kind of bolstered the rest of

their witnesses and that had they called him, he would

have -- he would have said the same thing that EMT,

Mr. Barr, would have said the same thing.

And with regard to the cross-examination testimony

of Mr. Hatten who we believe is a key witness in this case

'cause that is the witness, one could look and think that

that witness may have made the difference in this case and

that he wasn't called the first time there was a mistrial.

He was called the second time and there wasn't a mistrial,

and they got the conviction and his testimony regarding the

ownership obviously was important.  We believe that our

client had a right under the constitutional right to

cross-examine him and that that right to cross-examine is

more expansive than the rights -- or than the procedure

allows under the South Carolina Rules of Evidence and the

fact that -- and that is the issue that the --

THE COURT:  So are you suggesting that the rules

of evidence are unconstitutional?

MR. FALK:  No, I'm --
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THE COURT:  That's the basis of that argument?

MR. FALK:  No, not at all.  No, not at all.  I'm

saying that the weighing, the weighing that the Court has

to -- the Court has to make a weighing of, you know, what's

more probative and what's not; but that we believe that that

analysis is different when it is regarding testimony in a

criminal case and where that testimony would then limit

their right to confront the witness.

THE COURT:  And this is about a non-conviction,

correct?

MR. FALK:  Yes, Your Honor.

THE COURT:  Okay, all right.  Any other?

MR. FALK:  No, Your Honor.

THE COURT:  Okay.  Anything the State want to say?

MR. JONES:  To address those issues, first

regarding the closing argument, the -- Mr. Falk said that

the -- that Ms. Butcher's only reason for not objecting to

it that she brought up was the trial strategy, that's not

entirely true as the -- as she stated and as the record

reflects, the State pointed out that bringing up every --

absolutely every witness who had been involved in the

investigation would be -- would be an unduly burdensome

waste of court time.  The -- the solicitor's statements in

that respect was actually made in reference to a statement

by Ms. Butcher saying in the course of her argument
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attacking the quality of the State's investigation basically

that why didn't they call Officer Ballard, among other

things.  And in rebuttal to that, the State made the

argument that Mr. Falk is complaining of.  We would -- the

State now -- now we argue that not only was there -- was the

State's point mainly regarding the undue waste of court

resources that would be caused by calling all these

different investigators to come up and testify, but also

that Ms. Butcher's trial strategy reason was sound.  The --

it doesn't always look good to come up and make objection

after objection during a closing argument.  And also, it can

bring attention to portions of the State's closing argument

that might be better not having the jury's attention brought

to them.  However, that's -- that's how we would respond to

that issue.

The other issue brought up about Mr. Hatten, the

man with the Cadillac key fob, the key fob was recovered

after the crime at -- in the vicinity of Ms. Epps' aunt's

house.  It had the number of the Arizona dealership on it so

the State would argue that Mr. Hatten's testimony in the

second trial is not what sunk her case.  It -- his testimony

merely corroborated what could be inferred from the

distinctive number on the key fob itself that this was the

key fob that belongs to the Cadillac that Mr. Brown was

killed in.
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In addition, the probative weight of such a minor

conviction, or not even conviction but pending charge, and

that the argument seems to be that Mr. Hatten might have

been misrepresenting his ownership of the -- of the car or

the characteristics of the key fob in exchange for, who

knows, some leniency or something on that, on those charges.

It's simply the State would argue that's far too weak to say

that counsel is ineffective for going into it.  It's also

worth pointing out that counsel did -- did raise the issue

and attempts to get the charges brought up before the jury,

but the judge ruled that this would be more prejudicial than

probative.  And, of course, the judge's belief on that is in

accord with the State's position this was not probative at

all so there's plenty of evidence about the identity of the

key fob.

As for the issues regarding Mr. McKnight and

Mr. McCray, Mr. McCray's testimony was simply that of a,

again, a sort of jailhouse informant who said that he was

receiving this information from Mr. -- from Mr. McKnight.

Mr. McKnight completely denied it.  The -- Mr. Falk has not

actually brought up a reason why there was anything wrong

with the State impeaching Mr. McCray with his -- his

criminal record, because the State now submits there is no

reason for it and Ms. Butcher was not ineffective for

failing to not only raise, which she did raise the issue,
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but re-raise it again and again to obtain -- to try to

obtain a different result when there's not even been an

argument made that a different result would have been proper

in this case.

So for all those reasons, the State submits

Ms. Epps has not alleged ineffective assistance of counsel

sufficient to merit a grant of post-conviction relief.

Thank you, Your Honor.

THE COURT:  Okay.  I'm going to agree with the

State.  I don't think -- I think it's very questionable

whether or not Defense counsel's conduct fell below an

objective standard of reasonableness which I don't believe

it did.  And even if it did, I don't find that the -- had

she done those things it would have prejudiced, it would

have been enough to turn the jury's mind in this case.

So I'm going to deny your PCR, Ms. Epps, and hope

you're doing well.  Where are you?  Where do they have you?

PETITIONER EPPS:  Camille.

MR. FALK:  I think she's saying Camille Graham.

THE COURT:  Okay.  Are you doing all right?  Okay,

all right.  Well, I wish you the best of luck.

I would ask the State to prepare an order to

reflect those findings along with the arguments that you

made and I agree with.

* * * END OF REQUESTED TRANSCRIPT OF RECORD * * * 
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