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STATE OF SOUTH CAROLINA ) W THE COURT OF COMMON PLEAS
) ", FIFTEENTH JUDICIAL CIRCUIT
OUNTY.OF HORRY )+ CIVIL ACTION NO: 2009-CP-26-1909
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. “Ri 1dy A Beverly, LLC and Donald
Godwin, LLC,

Plalmlffs
VS, P )
~ Bucksville Farms, Inc.,

Dcfcndant & Third Pany -
_ Plajntiff S
Vs, > FINAL JUDGMENT. PURSUANT: }
TO RULE 53(e), SCRCP :

- Godwin,

Third Party Defendants & '
Fourth Party. Plaintiffs;:

vs.
BenjammJ Creel individually and.
as surviving director of Bucksville

Farms, Inc.,

I‘ourth Pany Defendant.
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“This xvatter came -befofétl.ic Cout on Januaryl2l32012 for a pmperlyn‘ohcc&and -

scheduled hearing by the parties’ consent to an Order of Reference:recorded June 22,:2010:and

pursuant to Rule 53 of the South Carolina Rules of Civil Procedure, for a for.a -ﬁi_l;l.;,aqgﬁﬁpalf

hearing with any appeal to the SC Supreme Court or the SC Court of Appeals as provided by the

SC Rules of Appellate Procedure. Present 'at urial were Randy A. Beverly and Donald Godwin, .

as principals of the Plaintiffs and individually as Third Party Defendants & Fourth Party
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Plaintiffs, - together with their attorney,. J. Dwight Iudson.., [l—leremaﬁer teferenced ag Beverly

and/or Godwm or as Plalllllffs] Also presem at tnal was Benjamm i Creel lndr\"ldually and as

surviving dlrector or prmcnpal of Bucksvnlle Farms, Inc [Heremaﬁer.leferenced, as Creel or

Defendant] Based upon the record in. thrs cause the testlmony of 2 number of witnesses, the
evrdence properly mtroduced at ’I‘nal and the proposed Orders subsequently submmed by the

partles as.. wel] as the law of South Carolma I ﬂnd that Judgment should be entered as

CI N

heremafter provnded
" Factual Findings-
Thxs action arises fr0m a real estate sales agreement dated Oclober 2, 2005 between the

pames whercby the Plamtlffs agreed 10 buy and the Defendant agreed to sell an approx1mately

N

317. 5 acre tract of land in Horry County, parts of whrch contamed fatrly substantral wetlands

The agreement c0ntemplated a series of four (4) closmgs or takedowns to take place
approxrmately a year apart (Defendants Exhlbll 33) Of the antlcrpated tnkedowns two (2)
occurred The problems culminating in the ﬁlmg of thls actron occuned aﬁer the second

takedown and meant that the thlrd and fourth takedowns never occurred and thls actton was filed.

Durmg the pendency of this actlon the Defendant sold the dtsputed pazt of the property toa thtrd

pmty

As noted above the contract bctween the pames was dated and srgned on October 2,

_.2005 and is entttlecl ”Agreement To Buy And Sell Real Estate In Multlple Closlngs.“ In

addmon to other provrswns which I do not ﬁnd directly relevant 10 the determmanon of this

matter, the Contract between the parues whlch ‘was drafted by the Defendants (Seller s)

Attorney, contains the following provision as to default and remedy

3
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T 0t 20. Defaultand ‘Rémedy: -+ If Purchaser has breached its covenaiistand >
. agreements hereunder and has failed, refused or is unable to consummate
- the purchase and ‘sale contemplated: herein by the Closig-Date; Seller-ghiall-
be entitled to either: (i} retuin the Earnest Money paid by Purchaser as
‘and’ for Seller's lquidated daniages for Purchaser's default or (ii) séek
specific performance of thls Agreement against the Purchaser. ,
Notwithstaiiding the aforesaid, nothing herein shall ‘be‘deemed 1 limit - *:
- Seller's remedies for indemnification under Section 11. If Seller has
breached its covenants ahd agréement under this Agreement and-has ‘failed,: ~
refused or is unable to consummate the purchase and sale contemplated
" herein'by any Closing Date, Purchaser shall be entitled to: ()terminatesthis- -
Agreement and receive a full refund of the Eamest Money, or (ii) seek
specific performance of this Agreement against the Seller, or (iii) in the
event of a willful or intentional breach by the Seller, Purchaser may pursue
any other remedy at law or in equity,

All of the partles had known each other for a number of years and Creel is Bevexly s
nephew the son of Beverly s late sister. Cxcel is also a hcensed attomey who is not currently
engaged in act;ve praclice. In the way of people who know each othe1 well, for qulre some };&;e
matters were arranged and conducted with more regzud to their personal carcumstances Ihan the
terms of the agreement The Court finds that neither the seller nor the buyer ablded by the stnct
terms of the contract for qurte some time. ' o

However pnor to the third takedown the personal and fmancral‘ crrcumstances of the
pames had changed The Plamuffs, (the buyers) needed bank f nancmg for the thu'd take down
and the bank reqmred a wetlands delmeatlon For that reason, Beverly & Godwm were ms;stmg
on compliance by Creel with a contractual provision requiring Creel to provide a boundary

-survey mcludmg a wetlands delineation for the third prece before it could be taken down. Creel
took the posmon that the buyers had arranged for the de]meauon of the first two tracts and that
“enther (a) an esnmate of wellands done for Bevcrly and Creel by the same surveydr who

¥

dehneated the first two pieces should suffice or (b) an error by the surveyor that resulted in an
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Army Corps certification of wetlands on the remaining land.which the surveyor-testified had not
beq;}@ctugl_[y;sv_grv_eycd,_tejstcd and delineated should suffice. . - ‘
The instant action was filed by Randy A. Beverly, L.L.C. and Donald. Godwin, L.L.C.

'ng_gins_t‘ .Bgcksxgille Farms, [nc. on Fcbyu,ayy_.26, 2009 as a Declaratory J uc!grng-:’_m{ qgt?on,z,seeking,
f’?’_‘-”_‘ alia, a\' d_egenn;'natioﬁ that. the cqntf_act had terminated and that no party was, in any way
bound by its terms or provisions, and the contract was completely ended.

- As qgted abqye, it is undisputed that Quring-thetpendénpypf this action, the \sclrlg_r,:,_(:;rggl
»a_n»d/g‘r Bucksville Farms, sold the remainder of the property covered by the gi_sggtpd,_con_trggtiggza
lhlrdparty fgy congideration stated on the deed which is.of record with I{:on’y“(_;qup'l_)g‘ar}d.;\.v:l_lic__h
was introduced and admitted into evidence in this action.

Conclusions of Law

Three facts make it unnecessary to rule upon most of the complicated: factsrand issues
regarding wetlands, surveys, and other matters regarding this-case. Those facts are: (1) the
parties’ signed a contract that contains a provision about default.and remedy and. that-contract
was introduced and admitted into evidence; (2) -the p_a,rt@gsf' contract was drafted by thé
Defendant —- C-rc-e.l'.s — attomey; and (3)_:A'fter theaplaidtiﬁé - Beverly and Gdc:)d;vivin - filed this DJ
action and '.whi:lé this caéé wasibending, Creel sold thezdispAuted remainder of t-};e-'lé'n-d.;for value to
a third perty. and that.deed is of re_cérd and was admirtéd in-this case. |

In z;d;iition-lo the testimony, the parties submitted. e;c-t;nvsivc materiz.;ls‘,.mém,_éfandmns and
proposed o;a.elgs. All submitted material v,vas-.reviewed .and corr_\s'idcrcid,; along.;wit'h the exhibits
properly introduced at trjial. At trial all exhibits and testimony were taken _suﬁjeéf;tb a later ruling
as to objectioﬁs. ;I‘he Court now denies th; adrﬁissioh of .exhibits and tcstiméhy ot properly

introduced,
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7 South:Carolina law réija’tdiné issues of Gontracts and/or ldnd sales contracis-is clear, and
application of the law to the facts of this case leads to a decision that’the contract is-terminated
and no damsges shall be awarded.:

" In‘thiis state, the foremost rule of contract interpretation is 'a’scér'téiniri‘g"zind*-gi'viﬁg' 1égal

“effect to the parties' intentions as determined by the language of the contract. “McGill'y. Moore

381 SC 179, 672 SE2d ‘S71 (2009) If-the contract 'lén'guag"c- is clear and unambiguous; that

language determiines the force and effect of the contract. Alexander's Land Company, L.L.C, v.

M&M&K Corporation, 390 SC 582; 703 SE2d 207 (2010) Construction of & clear and

‘unambiguous- contract 'presents a question of law' for the Court:- US Bank - Trust ‘National

Association v. Bell, 385 SC 364, 684 SE2d 199(Ct. App: 2009)" Any-ambiguity in‘an'agreemént

must be resolved against the drafter, . WDI Meredity- & ‘Co. v. American Telesis, Inc., 359 SC
474, 597 SE24d 885 (2004)

The parties” Agreement To Buy And Sell Real Estate In Multiple Closings'' contains
the following:provision as to:default and-remedy:

- 20.-  -Default and Remedy:  If Purchaser has breached its covéndits™ -

and agrecments hereunder and has failed, refused or is unable to
~-consummate- the -purchase-and-'sale contemplated herein by the Glosing~ = - -

Date, Seller shall be entitled to either: (i) retain the Earnest Money paid by
Purchaser-as and for Seller's liquidated damages for Purchaser's default.or.-.i
(ii) seek specific performance of this Agreement against the Purchaser.
Notwithstanding the aforesaid; nothing herein shall be deemed to limit .
Seller's remedies for indemnification under Section 11. If Seller has
‘breached-its covenants and agréement under this Agreement and has-failed, - -
refused or is unable to consummate the purchase and sale contemplated
herein by-any Closing Date, Purchaser shall be entitled to: (i) terminate this
Agreement and receive a full refund of the Earnest Money, or (ii) seek
specific -performance of this Agreement against the Seller, or (iii) in the -
event of a willful or intentional breach by the Seller, Purchaser may pursue
‘any-other remedy-at law or in equity.

b
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: Under @!}g;tggg{s of the cited provision, whic;h_-was.;gr_a_f‘tcdfby-;_t_hq,_sglJcru(.,Grccl’s) attorney,
in the event of a defaultior: breach both’ parties are ‘entitled®to ‘two’ (2) potential remedies —
Spemﬁc Pexformance or rctentlon of the Eamest Money Only the “p.urchasers (plamuffs
Beverly & Godwm) are cnntlcd fo scck ds;mages outs:de of the Earnest Money, and such
fdamag'es are—"to“‘beiawérded: only':if the seller (Creel) breached the agi"eemcm willfully or
mtentlonally, whlch 1 do not ﬁnd Under these facts [ find that both pames were under certain
constramts imposed by;a dwmdlu‘]g economy- and 'a ver; dlfﬁcult, real .estate: market and the
Court Finds“that: the- parties’ -actions compelléd"by' those' factors “ were not “willﬁll" or
mtentlonal” wnhm the meamng of thc dcfault and rcmcdy prov151on of thc agreemcnt
o ‘It appears that the contract conlemplatcd that the Earnest Moncy ($50,0000) would serve
as the fund for liquidated damages available to eitherpaity in the ei’/crit'bf défault, breach, or the
_other party had fanled refuscd or was unable to consummate the purchasc and sa!c by the closing
date. However, it appears that-the Earnest Money was, aclually transferred.to Creel as part of the
prior" closxngs and that this was done and the: pnor closings: completed without objection or
plotest as to the apphcatxon of the said Eamest MOney funds whxch should have been held until
‘th_e lq;t closing, at the conclusion.of the agreegnQnt. .Eor this reason, it.is unnccessary that this

Court lock’ to”the award of the Earnést Moncy as-damages 1o -gither pany, since all parties

accepted the moncy prcvnously being credited or transferred to Creel

ORDER OF THE COURT -

BASED ON THE RECORD IN THIS CAUSE, UPON THE LAW OF THE STATE
OF SOUTH CAROLINA AND UPON THE FOREGOING, IT IS ORDERED, ADJUDGED
AND DECREED AS FOLLOWS:~

1) Because Bucksville Farms, Inc. and/or Creel on behalf of Bucksville Farms

elected to sell the remainder of the real property subject to the present Agreement

ol
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© o afterlitigation’hidd been filed and -Wwhile this mattér was pending! the femedy of
. Spe_ciﬁc Performance is.no_longer available to either.party; R
A2) - Desplte the prov1510ns of the Agreement as to Eamest Money bemg held to serve
R “as a fund for llqmdated damagcs available to either party in the ;-.'Jem of breach
"% > ‘the parties hereto chose to have the Earnest ‘Money transferred to the ‘seller,
... Bucksville/Creel, during.one of the first two closings Therefore;:the . ;Earnest
Money is unavmlable as damages to any of the pames and that unavmlablhty was
" by the ] Jonm consent and agreement of the pames hereto'
3) -~ Paragraph 20 of the Agreement To Buy And Sell Real Estate ‘In'-Maultiple
- .. Closings gives only the purchasers, Beverly .and—Godwin, the:right_to pursue
damages in addition to the Eamesl Money (The Court notes that this agreement
’ “was draﬂed by the attorncy for the seller. ) However the purchasers only have the
“right 10 seek any other remedy at law or in equity if there was a willful or
-intentional breach by the Seller and this Court does.not find.any such. willful or
mtentxonal breach.

'4) | aned upon the foregoing, the Court declares that pursuant to South Carolma law
‘and Paragraph 20 of the parties Agreement To Buy And. Sell Real Estate In
Multipler Closings, that the said Agreement To Buy And Sell Real Estate In
Multlple Closings, entered into by the parties hereto on October 2, 2005 is fully
" and completely ended and terminated and no pany has any further rights,
responsibilities, duties, liabilities, benefits, expectations or claims-of any type

. relative to the same, and the said .Agreem“ent.'is declared to be concluded; and

5) No-v pany is awarded damages and all parties are to pay their own ano;ney‘s fees
and costs. o . | | ' | o

AND IT IS SO ORDERED.

Dated: -

Qe/14//4

.8
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L STATE OF SOUTH C‘ AROLINA )
T )
. COUNTY.OFHORRY. . )

Randy A. Beverly, LLC and Donald,
Godwm, LLC e

P]amtlﬁ's o

Vvs.
Bucksville Farms, Inc.,

Defendant & 'ﬂmd Pany
 Plaintiff . _"'g
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VS.

Randy A, Beverly and Donald
Godwin,

Third Party Defendants &
Fourth Party Piaintiffs,

V8.

BenjammJ Creel, mdmdually and
as surviving director of Bucksville
Farms, Inc.,

Fourth Party Defendant,
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Defendant/Third Party Plaintiff & Fourth Party Plaintiff(s),' Bucksville Farms, Inc. and/or

Benjamin J. Creel, individually and as surviving director of Bucksville Farms, Inc, filed and

served a Motion For Reconsideration dated May 23, 2010. This motion came on for a hearing

before me on July 25, 2012. At the conclusion of the hearing on that date this motion wag taken

under advisement,
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‘After’ d cafefiil/~thorough, dnd complete review: 6f rélevant ‘it @38 Sf the record,
Sfal | \ B ‘ o « co L . :.-‘_t_f "_{ "’E.f‘:i-‘i,"}f‘z
Including-the motion as well‘as all parties” returns, replies and/or responsés. thereto, I find that

there is no basis for granting the motion and find it appropriate to "Eléhj/’the motlacgnl to ﬂ

< - RAH

IT IS THEREFORE ORDERED that the Moﬁ@n For Reconsi@g{ggign is denied.

AND IT IS SO ORDERED.




