
Petitioner/Appellant Elizabeth Souder (“Petitioner”) filed this action as a “Notice and 

Petition for Zoning Appeal” following a decision by the City of Columbia Board of Zoning 

Appeals (hereinafter referred to as “BOZA” or the “Board”). 

r’s fenced “

”

Development Ordinance (“UDO”). The Board, “b

record” decided ’s outdoor pool was not in compliance with the standards for a Home 
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Board’s 

the “ ”

Board’s 

the “ ”

third time on February 13, 2026. It asserted “an as

business that operates outdoors.” The Action for Injunctive Relief contains three “counts” for 

4.3(d)(6)(f) of the UDO violates Petitioner’s 

(d)(6)(f) of the UDO violates Petitioner’s equal 
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stating that an outdoor pool with only a fence is not a “fully enclosed, lawfully approved 

”  

Petitioner timely appealed the Zoning Administrator’s decision to the Board on August 8, 

The Board’s

On November 19, 2025, the BOZA filed a motion to strike and/or dismiss Petitioner’s 
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BOZA’s motion to strike or dismiss the 

Pursuant to the “South Carolina Local Government Comprehensive Planning Enabling Act 

of 1994”, a board’s

act as a supersedeas of the board’s decision. S.C. Code §6
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(2011). Thus, courts may only declare a municipal ordinance unconstitutional “when its invalidity 

Constitution.” 

More specifically, “The Court will not overturn the action of the City if the decision is 

it is not the prerogative of the Court to pass upon the wisdom of the decision.”

S.E.2d at 531 (explaining the Court must exercise “carefully and cautiously” its power to declare 

Courts should review zoning ordinances to give them a “practical, reasonable and fair 

interpretation consonant with the purposes, design, and policy of the lawmakers.” 

(Ct. App. 2000). A board’s “construction of its own ordinance, the enforcement of which it is 
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therefor.” Boehm v. Town of Sullivan’s Island Bd. of Zoning Appeals

“A court will refrain from substituting its judgment for that of the reviewing 

body, even if it disagrees with the decision.” 

John’s Marine Serv., Inc. v. Oconee Cnty. Bd. of Zoning Appeals

445 S.C. 423, 432, 914 S.E.2d 481, 485 (Ct. App. 2025) (“[T]he circuit court must uphold a 

decision of the [Board] unless there is no evidence to support it.”). “However, a decision of a 

to a lawful purpose, or if the board has abused its discretion.” 

“An abuse of discretion occurs when a

controlled by an error of law.” 
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“

’ ’

” 

– –

Was the Board’s decision correct as a matter of law?

Does the City’s UDO “Home Occupation” provisions reasonably relate to a

Did the City’s action violate the Petitioner’s Due Process Rights?

Did the City’s action violate the Petitioner’s Equal Protection Rights? 

Board’s decision Administrator’s

the Board’s decision.

This Court initially addresses whether Petitioner has perfected its appeal of the Board’s 
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directly assert the Board’s decision was incorrect. 

City’s Uniform Development Ordinance (“UDO”) is unconstitutional as applied to Plaintiff. In 

’s private swim lessons business. asserts “[t]he 

therefore estopped from adopting an interpretation of the City’s UDO that makes [ ’s] 

business unlawful,” and that “the 

’s] business, simply because her private swim lessons take place 

outdoors.” 

A board of zoning appeals is given the power to “hear and decide appeals where it is alleged 

official in the enforcement of the zoning ordinance.” S.C. Code Ann.

the City has empowered the Board to “hear and decide appeals from decisions of the Zoning 

– Zoning . . . [and] “[t]o hear and decide appeals from any 
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Administrator . . . in the enforcement of this Ordinance . . . .” UDO §17

the Board “ have the following powers and duties”) (emphasis added). 

The City’s Zoning Administrator issued a Written Interpretation on July 9, 2025. The 

Written Interpretation posed the following question: “Is a fenced in outdoor pool a ‘fully enclosed, 

’ for the purpose of standards 

4.3(d)(6) of the UDO?” The Zoning Administrator 

’s business unlawful.

The Board’s decision was limited to the 

Interpretation. The Board’s written order did not decide any issues about the constitutionality of 

the subject ordinance. The Board’s written order did not decide any issues concerning whether the 

issue a decision concerning the Zoning Administrator’s interpretation of whether the UDO 

prohibited Petitioner’s home occupation. The Boar

“ ’s] right to equal protection.” asserts the “ban 
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’s] substantive due process rights.” also asserts “the City should 

].”

The “ban” is not the same thing as the Board’s decision. 

to the City’s ban on outdoor home businesses. In fact, as characterized by , the “ban” is 

4.3(d)(6)(f), and is not the Board’s decision. Implicitly, the Board’s 

’s 

the Board’s decision. 

Board’s decision.

’s appeal never actually challenges the Board’s decision. The appeal concentrates 

singularly on why the “ban,” as applied to ’s property, is unconstitutional.

makes no argument as to why the facts heard by the Board do not support the Board’s decision. 

Therefore, initially, this Court finds that Petitioner has abandoned any appeal against the Board’s 

“An issue is deemed abandoned and will not be considered on appeal if the argument is 

raised in a brief but not supported by authority.” 

554, 558 (Ct. App. 2011). Issues not addressed in a party’s briefing are precluded from 

In her briefings, Petitioner asks for the Board’s order to be reversed, but only in the event 

that “the City’s categorical ban on home businesses that operate outdoors” violates Petitioner’s 
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Petition for Zoning Appeal filed on November 3, 2025, the three separate “Counts” alleged by 

Petitioner do not assert that the Board’s decision was incorrect as a matter of law. 

Therefore, Petitioner has abandoned the issue of this Court’s review of the Board’s decision 

Court will proceed to address the merits of the Board’s decision

The Board’s decision was correct as a matter of law.

The Board’s decision can be

“An abuse of discretion occurs when a . . . decision is unsupported by the evidence 

or controlled by an error of law.” 

“A decision is arbitrary if it is without a rational basis, is based alone 

’

without adequate determining principles, or is governed by no fixed rules or standards.” 

–

2022) (“‘Arbitrary’ means based alone upon one’s will, and not upon any course of reasoning and 

mining principle, nonrational; not governed by any fixed rules of standard.”).

the Board. The Board applied the facts it heard to the City’s home occupation ordinance and there 
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is evidence to support the Board’s decision.

The Zoning Administrator’s Written Interpretation determined that “a fenced

pool is not a ‘fully enclosed, lawfully approved structure which is accessory to the residential use’ 

UDO.” 

A “home occupation shall be conducted entirely within the principal structure or within a 

fully enclosed lawfully approved structure which is accessory to the residential use.” UDO, § 17

on this section with reference to the UDO’s definition of a “structure”:

, “means anything 

antennas…”, thus both a swimming pool and a fence are considered 

The Zoning Administrator then analyzed the question in relation to the UDO’s purpose and 

intent statement for accessory structures and uses, which is to “authorize the establishment and 

forth in this section to reduce potentially adverse impacts on surrounding lands.” UDO, § 17
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The Zoning Administrator concluded that the “standards for a home occupation 

what is meant by a fully enclosed structure.” The Zoning Administrator cited st

the “intent of the standards of home occupations is for home occupations to be conducted indoors 

and not outside.” He further explained his analysis of the UDO:  

and what it’s asking for me to do. And certainly in making an 
interpretation, I need to look at the specific parts where we’re talking 
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In relation to the UDO’s requirements as interpreted by the Zoning Administrator, the 

The Zoning Administrator made an informed decision to apply the UDO’s definition of a 

“structure” to the Home Occupations section of the UDO. This was not an arbitrary action. The 

of the Zoning Administrator (the “ZA”) only if: (1) “the

a standard was met;” (2) the ZA made the decision based on a standard not found in the UDO or 

’s 

applied the facts heard to the ordinances. There is evidence in the record to support the Board’s 

Importantly, there is evidence that a portion of the fence that “encloses” Petitioner’s property is 

not Petitioner’s fence. According to the owner of this fence, the fence cou
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“camps” taking place at the home. This neighbor also provided evidence of his experience with 

home occupation as “a very large commercial business in a residential neighborhood.”  He 

described the situation as living “next door to a beach access.” 

. Whether “camps” are taking place is relevant to the noise generated 

“indoors and not outside.” It was reasonable for the ZA and the Board to

occupations’ fully

Going back to the definitions, a home occupation must be “conducted entirely within the 

principal structure, or within a fully enclosed, lawfully approved structure.” As validly pointed out 
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by the ZA at the hearing on this point: “[A] pool is a structure and a fence is a structure. A fence 

encloses a yard. [But] a yard is not a structure.” Petitioner’s home occupation is not being 

open with the generation of noise and traffic in and out of the property. “Family child care homes” 

810 (establishing requirements for “family childcare homes”).

fully enclosed, lawfully approved structure. Therefore, this Court affirms the Board’s decision.

4.3, the UDO regulates “Accessory Uses and 

Structures” of property.  When it comes to specific accessory uses and structures, the UDO 

“ ”

“ ” “ ” “

” “ ” “

” “ ” “
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” “ ” “

” “ ” “ ”

subject property is located.  A comprehensive development plan is a valid exercise of the City’s 

inistrator explained to the BOZA at the hearing below, “

not a business.” 

neighborhoods through its zoning laws. Even if this Court believed that the City’s method of 
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The decision by BOZA upholding the Zoning Administrator’s Written 

4.3(d)(6) of Columbia’s “Uniform Development Ordinance” 

was not a violation of the Appellant’s right to Due Process

It is well settled in South Carolina that zoning is founded in a municipality’s police power 

–

close at midnight and they could not reopen until six o’clock in the morning.  (6:00 a.m.).  The 
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of regulation of business.  “

public health, safety, and welfare” 

is the “Unified Development Ordinance” [UDO].  Both the UDO and all of the written 

interpretations of the Zoning Administrator are publicly available for review on the City’s website.   

the decision of a municipality’s zoning 

decision is “arbitrary” if it was governed by no fixed rules or standards. 

–

“arbitrary” adopted by the Court in is appropriate for reviewing the conduct of agencies” 

–

9.4 Definitions, “means anything constructed 

and antennas…”, thus both a swimming pool and a fence are considered structures. 
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https://planninganddevelopment.columbiasc.gov/


they must “…comply with the standards set forth in this section to reduce 
surrounding lands”. The standards for a home 

Petitioner’s Exh. M. 

he Zoning Administrator, made an informed decision to apply the UDO’s definition of a 

“structure” from §17
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states: “

a fully enclosed, lawfully approved structure which is accessory to the residential use, …” 

“arbitrary”.  He was simply applying the rules before him

e, or inside a “fully enclosed 

structure” 

Constitution provides, “

” U.S. Const. amend. XIV, § 1.  The South Carolina Constitution provides 
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a similar right upon its citizens. “

protection of the laws.”

involved, zoning ordinances should be tested under the ‘rational basis’ standard. 

The South Carolina Constitution provides that no “person shall be denied the equal 
protection of the laws.” S.C. Const. art. I, § 3. “The 

treatment.” 

S.E.2d 598, 613 (2006) (“A crucial step in the analysis of any equal protection issue 
ion of the pertinent class....”).

Not all classifications are unconstitutional, however, for “[t]he equal protection 
clause only forbids irrational and unjustified classifications.” 
at 147, 568 S.E.2d at 351 (quotation omitted). So long as the statute “does not 

used” to determine whether the classification falls into the prohibited group. 
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A party challenging a legislative enactment under rational basis review “must negate every 

conceivable basis which might support” the enactment and, therefore, has a “steep hill to climb.” 

– –

–

violation of the Equal Protection clause.  “

.” 

–

The Petitioner’s comparison to home daycares is illusory; daycares are regulated 

“ ” not a “home occupation” under UDO §17

4.3(d)(5) “Family Child Care Home”. 
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for “Home Occupations” that the “

” UDO §17

” S.C. Co

810(A).  “

.” S.C. Code Ann. §63 “

”  

Chapter 114, “Department of Social Services” 

535(C)(3) “Access to swimming pools and wading pools shall be controlled by a device or 

or method which enhances child safety.”
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is reflected in the UDO because a “Family Child Care Home” is required 

(d)(5)(b) to “Be licensed by the State as a Licensed Family Child Care 

Home.”  

The Petitioner’s Swim School is not comparable to a home daycare in anyway. 

There are too many practical and statutory ways in which the Petitioner’s business differs 

of the owner’s backyard in a residential area, 
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Court stated: “

.” 

Throughout her appeal and her brief, the Petitioner refers to the “ban” or “ban on 

outdoor businesses”.  But

of public or private pools in the City of Columbia, or in Richland County. If her student’s 

As pointed out in oral argument, the “Family Home Day Care” ordinance has no 

license from the City under that ordinance, then the “fully enclosed” requirement for her pool 
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fenced is not sufficient for the requirement of “fully enclosed” that provision had never been 

The Petitioner’s claim that the City is estopped from exercising its valid police powers in this 

litigation, the City, through the current zoning administrator, consistently held that the term “fully 

enclosed” was a necessary portion of the ordinance for any accessory use.  For several years, this 

license approval which did not take into consideration the necessity of the “fully 

enclosed” provision.  
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