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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Joshua A. Vargo, Docket No. 25-ALJ-30-0367-AP

Appellant,
ORDER DENYING PETITION FOR

V. REHEARING

South Carolina Criminal Justice Academy,

Respondent. ' ,

STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (“ALC” or “Court”)
upon the appeal of Joshua Vargo (“Appellant”) from a final agency decision issued by the Law
Enforcement Training Council (“LETC or Council”) of the South Carolina Criminal Justice
Academy (“SCCJA” or “Respondent”) to permanently deny Appellant a law enforcement
certification. This Court has jurisdiction pursuant to S.C. Code Ann. Section 1-23-600(D) (Supp.
2025); see also S.C. Code Ann. § 1-23-505(2) (Supp. 2025).

The Court issued an order affirming the decision of the LETC on April 28, 2026. Appellant
filed a Petition for Rehearing on May 8, 2026. The SCCJA responded to the Petition on May 15,
2026. After careful consideration of the Petition, the Court denies the Petition for the reasons
stated below.

BACKGROUND

The factual background of this case is fully set forth in the Court’s prior order and is

incorporated herein by reference.
DISCUSSION
Rule 40(B), SCALCR, permits a party to petition for rehearing of an appeal. It provides

that a party filing such a motion must state “with particularity the points supposed to have been
overlooked or misapprehended by the Court.” In this case, Appellant contends that the Court
overlooked or misapprehended 19 separate points. The Court will address these arguments
individually below.

1. Adderall is not a controlled substance.
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Appellant contends that the Court overlooked the fact that it is not common knowledge that
Adderall is a controlled substance. Appellant does not elaborate on this argument to explain why
this argument, if correct, compels a different result on appeal. Based upon Appellant’s prior
submissions, the Court assumes Appellant asserts that because many people do not know Adderall
is a controlled substance and Appellant did not know, Appellant’s failure to disclose the use of
Adderall in response to a question concerning controlled substances cannot be considered to have
been a willfully incorrect response.

Upon review, the Court does not believe it overlooked the fact that it is not common
knowledge that Adderall is a controlled substance. The Court specifically stated that, had it been
the trier of fact, it may have reached a different result than did the Respondent. However, a
reasonable person could conclude that Appellant’s failure to disclose Adderall use in response to
a written question about controlled substances is an incorrect statement. Adderall is in fact a
controlled substance.

With respect to whether the omission can be viewed as willful, the Court views the
evidence as mixed. On one hand, Appellant states he did not know Adderall was a controlled
substance. On the other hand, there is circumstantial evidence in the record from which
Respondent could infer intent. The Court may very well have accepted Appellant’s testimony
were it the trier of fact. The Court cannot say, however, that no reasonable person could have
relied upon the circumstantial evidence in the record, and, as a result, it cannot disturb the factual
finding made by LETC.

2.  Online Application Form

Appellant asserts that the Court overlooked the fact that Appellant’s failure to disclose his
use of Adderall as a controlled substance was not made in response to a question but instead was
made as part of an initial online job application generated by the Division of Human Resources,
which was followed by in-person interviews designed to elicit greater detail. Again, Appellant
does not elaborate on this argument to explain why this argument, if correct, compels a different
result on appeal. The Court assumes the intended point is that Appellant’s omission did not cause
harm or prejudice to his potential employer because there was an additional exploration of

substance abuse issues later in the application process.
The Court’s prior order addressed this argument generally. It noted that Appellant had
failed to supply any authority that harm or prejudice to the employer is a factor to be considered.
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Appellant’s Petition for Rehearing has not cured this omission, and, accordingly, the Court adheres
to its prior ruling.
3. Exhibité

Appellant contends that Court misapprehended the underlying facts when it concluded that
Appellant responded to a question in Exhibit 6 regarding use of another’s prescription medication
by saying “maybe childhood from mother.” According to Appellant, the notation referring to
Appellant’s mother is one made by the examiner rather than Appellant and may or may not
represent a verbal response from Appellant or, at a minimum, a correct or complete transcription
of a response from Appellant. Appellant also asserts that Appellant testified that he did inform his
prospective employer he had taken prescription medication belonging to another. Finally,
Appellant contends that because neither “yes” nor “no” was checked on Exhibit 6, the interviewer
must have known that Appellant used prescription not prescribed to him.

Upon review, the Court does not believe it misapprehended or overlooked these points.
The Court’s review on this issue was limited to determining whether enough evidence existed such
that a reasonable person could reach the same conclusion as the LETC. The Court concludes that
the notation on Exhibit 6 could reasonably be viewed as representative of Appellant’s response to
the verbal question asked by the interviewing officer.

Appellant’s argument that he did inform his interviewer that he used prescription drugs
belonging to another misses the point. The record indicates that, in addition to whatever Appellant
may have obtained from his mother as a child, Appellant purchased 10-20 Adderall tablets from a
neighbor in college only months before participating in the interview. There is no indication in
the record that Appellant disclosed this fact, and a reasonable person could view this omission as
either incomplete or misleading or both.

Appellant’s final argument regarding what the interviewer must have known suffers from
this same defect. Even if the interviewer knew that Appellant had used another’s prescription
medication, Appellant’s recent use of Adderall remained undisclosed.

4. Polygraph Results

Appellant raises several points regarding the polygraph results. Appellaht first stresses that
the Respondent failed to preserve a transcript or recording of the polygraph interview and the
officer who performed the interview did not testify as a witness. Appellant then contends that the
polygraph results do not indicate that Appellant engaged in giving deceitful responses relative to
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his prior drug use. Appellant next takes issue with two statements in the Court’s prior order: (1)
that Appellant’s responses during the polygraph examination was additional supporting evidence;
and (2) that Appellant appears to have passed the polygraph. The Court has considered these
arguments and does not believe that a change to its prior order is warranted. The absence of a
transcript or recording of the polygraph interview does mean that there is not absolute certainty as
to what was said during that interview. The Court views this criticism as one which affects the
weight of the evidence presented below rather than its existence. The record does contain some
evidence of what was said during the interview, namely, the 2013 Law Enforcement Polygraph
Questionnaire. Once again, the Court’s appellate review was confined to the question of whether
a reasonable person could reach the same conclusion as did the LETC from the evidence in the
record.

Appellant argues that the polygraph results do not indicate that Appellant gave untruthful
answers. This argument is flawed for a number of reasons. First, the Court did in fact state that
Appellant appears to have passed the polygraph. It is, however, critical to note that the polygraph
results themselves are not in the record. The Court’s statement is therefore merely an assumption.
Second, there is no evidence in the record regarding interbretation of polygraph results. As a
result, the true significance of “passing” the polygraph is not known. For example, can an
applicant pass a polygraph if only a few incotrect or inaccurate answers are given? Assuming
there is a threshold score that indicates honesty or dishonesty, what was Appellant’s score on the
specific question in issue? Appellant attempts to attach dispositive weight to an uncertain
assumption.

Appellant’s final argument is to reiterate that no harm or prejudice resulted to Appellant’s
employer as a result of any inaccuracy or omission. Again, Appellant has not provided the Court
with any authority that prejudice is required.

S.  Mention of Adderallin Other Forms

Appellant argues that the Court misapprehended Appellant’s responses to his prospective
employer when it stated that “Appellant did not mention the use of Adderall in any other
Department questionnaire or form.” Appellant states that he told Officer Rikard about his use of
Adderall which led Rikard not to check “no” in response to question 16 of Exhibit 6. The Court
perceives no error in its statement. As Appellant successfully argued, the statement to Officer
Rikard was not made in a questionnaire or form, but verbally to Officer Rikard. Here, the LETC
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elected to decertify Appellant for two reasons: (1) statements to law enforcement officers; and (2)
statements in written forms. Appellant’s argument blurs this important distinction.
6. Exhibit 6

Appellant asserts that the Court overlooked the fact that it was Rikard who checked the
box on Exhibit 6. This argdment is to some extent a repeat of Appellant’s concerns regarding
Exhibit 6, which are discussed above, but, to respond directly to Appellant’s contention, the Court
notes that it did not overlook the fact that Officer Rikard is the person who prepared Exhibit 6. In
its prior order, the Court stated:

The final document is Exhibit 6. The LETC relied upon Appellant’s
negative answer to the question “Have you ever used and/or experimented with any
illegal drug or substance not mentioned above?” in finding that a preponderance of
the evidence indicated that Appellant had willfully provided incorrect information
on a document. Appellant argues that he did not fill out this form. Instead, it
appears that the Exhibit was completed by an officer who recorded Appellant’s
verbal responses to the set of questions contained in the exhibit.

Appellant argues that because he did not complete the form, it cannot satisfy
the requirements of Section 23-23-150(A)(3)(k). The Court agrees with Appellant
in this regard; however, as discussed above, Exhibit 6 is evidence of a false or
incorrect statement which can authorize decertification pursuant to Section 23-23-
150(A)(3)(i).

7. Failure of Proof

Appellant argues that the Court overlooked the Respondent’s failure to prove the substance
of any conversation between Rikard and Appellant. Appellant asserts that there is no transcript of
the interview and contends that Rikard in fact had knowledge of Appellant’'s Adderall use.’

The Court’s prior order addressed this argument. While the Court concedes there is a lack
of certainty with respect to Appellant’s statements to Officer Rikard, Rikard’s note regarding
Appellant having used drugs prescribed to his mother as a child is some evidence that Appellant
informed Rikard about childhood use of prescription drugs. The absence of a similar notation
regarding Appellant’s purchase of another’s Adderall pills in college is some evidence that no
similar statement was made -- at least at that time and in response to that question. See, e.g., Rule

803(7), SCRE. Again, the Court may have taken a different view of the evidence were it the trier

! Appellant also argues that h.is employer should not be able to second guess its hiring decision more than a decade
later. The Cqurt construes this argument as one asserting that it was improper to take action after a ten-year period
had elapsed since the incorrect statement. The Court will address this argument infra.

5
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of fact. Sitting in appellate capacity, however, the Court’s review is confined to the question of
whether a reasonable person could have reached the same conclusion as did the LETC, and the
Court answers this question affirmatively.

8. Question 16, Exhibit 6

Appellant contends that the Court misapprehended the importance of Question 18 in
Exhibit 6. This question asked “"Have you ever used and/or experimented with any illegal drug
or substance not mentioned above." According to Appellant, the word “illegal” modifies both
“drug” and “substance,” but because Adderall is not an “illegal” substance, Appellant’s failure to
disclose the use of Adderall in response to this question cannot be deemed an incorrect, false or
misleading response.

Appellant previously made this same argument. As the Court explained in its prior order,
Respondent argues that the word “illegal” does not modify the term “substance,” with the result
that Appellant’s failure to disclose Adderall use in response to Question 18 can be considered a
false, incorrect or incomplete response.

Upon Appellant’s request, the Court has revisited the issue. The Court, however, does not
accept Appellant’s construction of the question posed by Officer Rikard to Appellant in Exhibit 6.
It is possible to read the question so that the word “illegal” modifies both “drug” and “substance,”
but for Appellant to succeed in the argument he asserts, the term “illegal” must also be read to
connote drugs are substances which are illegal to possess. Adderall itself is not illegal for certain
individuals to possess, and, therefore, Appellant argues that Adderall does not qualify as an illegal
drug or illegal substance.

This construction, which is implicit in Appellant’s argument, is, in the Court’s view, too
narrow. It is inconsistent with the manner in which other questions found in Exhibit 6 appear to
operate. For example, Question 10 in Exhibit 6 asks: “[hJave you ever used and/or experimented
with any illegal Inhalants? Yes ___No __.” A variety of household substances, such as paint
thinner, are legal to possess, but still addictive and harmful if inhaled. Were this question to be
construed in the manner Appellant suggests Question 18 should be construed, inhaling such
products or “huffing” would be excluded from the scope of the question. Such a construction
would eliminate the need for Question 10 entirely because an applicant’s inhalation of substances
which are illegal to possess, such as marijuana, crack cocaine, and heroine, are already covered by

other questions found in Exhibit 6.
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The Court construes Question 18 in a similar manner. If Question 18 were read as
Appellant proposes, it would exclude from disclosure conduct which is material to the law
enforcement employment application. In this case, it was illegal for Appellant, who did not have
a prescription, to merely possess Adderall, let alone to consume it. A construction excluding this
conduct from the scope of Question 18 cuts against the spirit and purpose of this part of the job
application process. Additionally, because Question 18 is the last question asked of an applicant
and because it asks about drugs or substances “not mentioned above,” it is clear that Question 18
is intended to be a broad “catch-all” question.

Accordingly, the Court sees no reason to alter or amend its prior Order in this regard.

9. Disclosure of Adderall Use to Rikard
Appellant contends that the Court conclusion that "there is no indication that Appellant's

response to the question regarding use of another’s prescription medication included a confession
regarding Appellant's Adderall use” is incorrect. He argues that: (1) he testified on this subject
before the Hearing Officer;? and (2) the Hearing Officer’s report states "he did tell them that he
took prescription medication that did not belong to him."?

To address this contention, the Court has once again reviewed the portions of the record
cited by Appellant. This review indicates that Appellant’s characterization of the evidence below
is incorrect. Appellant in fact testified that he did not know whether he had informed Officer
Rikard of Appellant’s Adderall use. While Appellant did testify that he informed Officer Rikard
that he had used prescription drugs which did not belong to him, and the Hearing Officer adopted
this testimony in the Hearing Officers’ Report and Recommendation, the statement upon which
Appellant and the Hearing Officer appear to rely is the statement that Appellant might have taken
his mother’s prescription drugs as a child. This statement omits Appellant’s more recent and
therefore material use of another’s Adderall in college.

The Court sees no reason to alter or amend its prior order based upon this argument.

10.  Hearing Officer’s Conclusion that Appellant’s Explanation Is Plausible.

Appellant contends that the Court overlooked the Hearing Officer’s conclusion that

Appellant’s explanation was plausible. The Court did not overlook this finding. It also concluded

that Appellant’s explanation was plausible. This finding, however, is not the controlling factor.

2R. at 162-63.
3R. at 40.
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Under the substantial evidence standard, the Court must address whether a reasonable person could
have reached a different conclusion than did the LETC. Stated differently, the Court must also
consider whether the LETC’s construction of events is plausible. The Court has and continues to
conclude that the LETC’s finding are plausible, and, therefore, must be affirmed.

11.  The Court’s Own Finding Regarding Willfulness.

Appellant argues that the Court has misapprehended the import of its own findings that:
(1) Appellant’s argument against a finding of willfulness is plausible; and (2) there is no direct
evidence of willfulness. This argument evidences a misunderstanding of the applicable standard
of review. The ultimate question before the Court is not whether Appellant’s position is plausible
— it is whether the agency’s position is plausible. If a reasonable person could reach the same
conclusion as did the agency below, the Court is required to affirm. The Court concluded that the
LETC’s conclusion is plausible and supported by circumstantial evidence. Appellant has not
addressed these conclusions in this section of his Petition for Rehearing, and the Court sees no
grounds on which it could alter its prior order.

12.  Circumstantial Evidence

Appellant argues that the Court misconstrued the circumstantial evidence in this case
because said evidence does not lead to the conclusion with reasonable certainty that Appellant
acted willfully. Appellant contends that an inference that Appellant had a motive to withhold his
Adderall use is improper because Appellant did disclose his Adderall use to Rikard and passed the
polygraph examination. According to Appellant “[i}f Appellant was trying to hide his Adderall
use in the context of a job application, he would not have truthfully answered the questionnaire
when the applied to SLED with full disclosure of his Adderall use.

The Court has largely addressed these arguments above. There is in fact no evidence that
Appellant disclosed his Adderall use to Rikard. The record specifically reflects that Appellant did
not recall whether he had discussed Adderall with Rikard and could only testify that he informed
Rikard he may have used his mother’s prescription drugs as a child. Appellant’s additional
argument that his disclosure of Adderall use to another potential employer ten years later

establishes that he had no motive to conceal his Adderall use when applying to the South Carolina
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Highway Patrol is a non sequitur. The record is clear that had Appellant disclosed his Adderall
use to the South Carolina Highway Patrol, he would not have been hired.*
13.  Question 14 of Exhibit 6

Appellant argues that the Court misapprehends the import of question 14 of Exhibit 6.
Appellant contends that after this question was answered in August, subsequent information
regarding Appellant’s use of Adderall was developed and clarified by Appellant’s polygraph and
interview with Rikard. Question 14 of Exhibit 6 asks whether the job applicant has “ever used
and/or experimented with DMX, GHB, Rohyphnol (Ruffies)?” Because this question and its
answer were not involved in the proceedings below and were not a basis for the LETC
determination, the Court assumes that Appellant is referring to Question 18.

Appellant’s argument is flawed. It assumes that a willfully false, incorrect or incomplete
statement cannot be a basis for decertification if, subsequently, the answer is clarified. As
explained above and in its prior Order, the Court can discern no requirement of prejudice or harm
to the prospective employer in order for decertification to be permitted. Also as explained above,
Appellant’s argument rests upon a faulty factual premise. There is no evidence in the record that
Appellant discussed Adderall with Officer Rikard. The testimony repeatedly cited by Appellant
states that Appellant could not recall whether he discussed Adderall with Rikard.

14,  Question 12 of Exhibit 6

Appellant asserts that the Court misapprehended the import of “the answer” in the 2013
Law Enforcement Polygraph Questionnaire.> Question 12 on this form asks “[h]Jave you ever used
someone else’s prescription drugs?” Appellant answered “No.” Appellant himself admits that he
purchased another’s Adderall pills in college, and, in this Petition, asserts that he may have used
prescription medication belonging to his mother as a child. These admissions are direct evidence
that Appellant’s answer to Question 12 was false. i

Appellant now argues that the answer “no” was found to be truthful when the polygraph
examination was administered, and that the polygraph results themselves are “direct evidence that
Appellant did not willfully make a false or incorrect statement.” This argument lacks merit.
Again, the polygraph results are not in evidence. The parties and the Court have merely speculated

4 '_I’he fact that Appellant was hired is additional circumstantial evidence that he did not disclose Adderall use to the
Highway Patrol.
3 Appellant’s argument appears to be a reference to Exhibit 4 rather than Exhibit 6.

9
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that Appellant passed the polygraph because he was subsequently hired by the South Carolina
Highway Patrol. There is also no evidence in the record demonstrating the manner in which the
Highway Patrol utilizes the results. Based upon the record before the Court, there is simply no
way to ascertain whether the polygraph examiner found Appellant’s response to Question 12 to‘be
truthful, and therefore no evidence to support Appeliant’s argument. Even if the Court were to
accept Appellant’s speculation in this regard, it does not negate the existence of the circumstantial
evidence of willfulness in the record, and therefore provides no basis on which the Court could
reverse the LETC determination.

15.  Section 23-23-150

Appellant argues that the Court incorrectly interpreted South Carolina Code Section 23-
23-150 when it concluded’ that there is no requirement that a false statement warranting
decertification be material. 'According to Appellant, such an interpretation would “lead to the
absurd result that a scrivener’s error or incorrect transposition of numeral could support a
conclusion that answers given in response to a questionnaire must be willful and disqualifying.”
The Court construes this argument as suggesting that the absence of a requirement of materiality
would permit decertification for a mere scrivener’s error.

This argument misses the mark. A mere scrivener’s error would not support decertification
because the answer must be both incorrect, false, incomplete and willfully made. A scrivener’s
error, by definition, is not willfully made.

For purposes of clarity, however, the Court will elaborate on its prior conclusion regarding
Section 23-23-150. This code section defines “misconduct” to include:

(a) a conviction, plea of guilty, plea of no contest or admission of guilt to a felony,
a crime punishable by a sentence of more than one year, regardless of the sentence
actually imposed, or a crime of moral turpitude, any of which were committed in
this State or any other jurisdiction;

(b) the unlawful use of a controlled substance;
(c) the repeated use of excessive force in dealing with the public or prisoners;

(d) dangerous or unsafe practices involving firearms, weapons, or vehicles which
indicate either a wilful or wanton disregard for the safety of persons or property;

() the physical or psychological abuse of members of the public or prisoners;

10
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() the wilful failure to intervene when observing another officer physically abusiqg
a person, whether or not the person is in custody, while in the performance of his
official duties, if the officer knew the person's rights were being violated, the officer
had an opportunity to intervene, and the officer chose not to do so;

(g) the wilful and knowing failure to promptly report another officer, while in the
performance of his official duties, abusing a person whether or not the person is in
custody;

(h) the misrepresentation of employment-related information;

(i) wilfully making false, misleading, incomplete, deceitful, or incorrect statements
to a law enforcement officer, a law enforcement agency, or a representative of the
agency, except when required by departmental policy or by the laws of this State;

(§) wilfully making false, misleading, incomplete, deceitful, or incorrect statements
to any court of competent jurisdiction, or their staff members, whether under oath
or not; .

(k) wilfully providing false, misleading, incomplete, deceitful, or incorrect
information on a document, record, report, or form, except when required by
departmental policy or by the laws of this State;

() the falsification of any application for certification and training based upon
which the officer was admitted for training; or

(m) wilfully providing false information to the Criminal Justice Academy or the
Law Enforcement Training Council.

S.C. Code Ann. § 23-23-150(A)(3). Absent from thé language quoted above is any express
requirement that the alleged misconduct be prejudicial or harmful to a potential employer or that
a misrepresentation be relied upon in any way by its recipient. Appellant has cited no case which
construes section 23-23-150 to require materiality, and the Court’s own research has found none.
Moreover, from a policy perspective, it is certainly possible that the Legislature concluded that a
person who willfully provides a false statement to a law enforcement agency or in a document,

form, or report lacks the character necessary to be a police officer.

16.  Section 23-23-150(A)(3)(k)

§ In illustrating a possible construction of Section 23-23-150, the Court does not mean to comment in any way upon

Appellapt’s character. As the Court has stated numerous times, were it the finder of fact it may have reached a different
conclusion than did the LETC.

11
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Appeliant contends that the Court’s conclusion in its prior Order that the answers in Exhibit
6 were made by Officer Rikard rather than Appellant undermines the validity of the,Court’s
decision to affirm the LETC. The Court of course did agree with Appellant that Rikard recorded
the verbal responses made by Appellant and that Appellant himself did not personally record the
answers in the polygraph questionnaire, and, as a result, the answers recorded on the questionnaire
could not serve as a basis for decertification under Section 23-23-150(A)(3)(k), which addresses
the provision of false or incomplete information on a document, report, or form. Stated differently,
Appellant prevailed on this argument.

The Court, however, also concluded that Appellant’s verbal statement to Officer Rikard
could function as a false, incomplete or misleading statement made to a law enforcement agency
or its representative which, if willfully made, constitutes a basis for decertification pursuant to
Section 23-23-150(A)(3)(i). Appellant contends that there is no evidence in support of this
conclusion because Officer Rikard did not testify and there exists no transcript of the interview
conducted by him. The Court has previously addressed and rejected this argument. The recorded
response to the question by Rikard on the questionnaire is itself evidence of the statement made
by Appellant to Rikard.

17.  Ten-Year Delay

Appellant argues that the Court’s conclusion that Appellant had failed to preserve issues
of laches, estoppel, and unclean hands resulting from the 10-year delay between the conduct at
" issue and decertification were not preserved for review. Appellant asserts that the issue of the ten-
year delay has been a constant issue in this case. Appellant notes that the Hearing Officer noted
that it was understandable because a person might not remember a conversation from ten years
ago. Appellant contends that the delay not only affects witness recollection but also resulted in
loss of evidence such as interview transcripts and polygraph results.

The Court has no doubt that the delay could have impaired the recollection of witnesses
and resulted in the loss of relevant evidence. The Court, however, sits in an appellate capacity. It
can only reach issues which were both raised to and ruled upon below. Even if the Court credits
the statement made to the Hearing Officer as raising issues related to laches, waiver, and/or
estoppel, the Court could only conclude that the issues were raised to the Hearing Officer. It could
not conclude that the issues were ruled upon below. The Hearing Officer’s report and

recommendation contains no conclusions regarding laches, waiver, or estoppel. These arguments

12
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were not raised to the LETC, and the LETC’s final determination, the decision actually on appeal,
contains no such ruling. As a result, these issues are not preserved for review. State v. Dunbar,
356 S.C. 138, 142, 587 S.E.2d 691, 693 (2003) (“In order for an issue to be preserved for appellate
review, it must have been raised to and ruled upon by the trial [court).”); Wilder Corp. v. Wilke,
330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic that an issue cannot be raised for the
first time on appeal, but must have been raised to and ruled upon by the trial judge to be preserved

for appellate review.”).

18.  Laches, Fstoppel, Unclean Hands, and Waiver

Appellant’s arguments in Section 18 of his Petition for Rehearing duplicate the concerns
outlined in Section 17 of the Petition and have been addressed above.
19.  Conduct Ocenrring Prior to Certification

Appellant finally argues that the Court misapprehended the import of the fact that the
alleged misconduct occurred prior to Appellant's certification as a law enforcement officer. He
contends that if the misconduct had been discovered at the time of the application, he would simply
not have been hired and would not have been subject to permanent decertification. The Court
considered this argument previously and concluded that it was not properly preserved for appellate
review.

Appellant now contends that principles of issue preservation do not apply because the issue
is a jurisdictional one which may be raised at any time. It is certainly true that the requirement of
error preservation does not apply to issues of subject matter jurisdiction, which can be raised at
any time. Town of Hilton Head Island v. Godwin, 370 S.C. 221, 223, 634 S.E.2d 59, 60-61 (Ct.
App. 2006) (providing “[t]he lack of subject matter jurisdiction can be raised at any time, can be
raised for the first time on appeal, and can be raised sua sponte by the court”); ¢f. Ex parte Cannon,
385 S.C. 643, 654, 685 S.E.2d 814, 820 (Ct. App. 2009) (providing “[p]ersonal jurisdiction may
be waived, but subject matter jurisdiction may not be waived”).

Subject matter jurisdiction is defined as the power to hear and determine cases of the
general class to which the proceedings in question belong. In re Nov. 4, 2008 Bluffion Town
Council Election, 385 S.C. 632, 637, 686 S.E.2d 683, 685-86 (2009). The Court does not view
Appellant’s argument as one that implicates subject matter jurisdiction. There is no question that
the LETC is vested with jurisdiction to hear and adjudicate cases involving the denial or
withdrawal of a law enforcement officer’s certification. See S.C. Code Ann. § 23-23-150(E)

13
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(“{tIhe parties must be sent, via certified mail, or electronically if requested, a copy of the hearing
officer's recommendation to the full Law Enforcement Training Council. Either party who opposes
the recommendation may file a motion in opposition of the hearing officer's recommendation but
must do so within fifteen working days of receipt. Another party may file a response to the motion
in opposition but must do so within ten working days of the receipt of the motion in opposition.
These motions shall be submitted to the full Law Enforcement Training Council, along with the
recommendation, hearing transcript, and exhibits. The council may schedule oral arguments for
the next quarterly scheduled meeting. After reviewing the motions, recommendation, hearing
transcript, and exhibits, the council may vote and issue a final agency decision at any time other
than at a quarterly or special meeting.”) (emphasis added); S.C. Code Regs. Ann. § 37-026. The
LETC had subject matter jurisdiction to entertain Appellant’s case.

Appellant’s argument is instead more properly characterized as an argument that con(iuct
which occurred before an individual was a law enforcement officer or candidate does not fall
within the definition of misconduct set forth in South Carolina Code Section 23-23-150 or South
Carolina Regulation 37-026, as these provisions are intended to regulate conduct which occurred
when an individual is a law enforcement officer or candidate and not a private individual. There is
some support for this argument, but, as it is not one involving subject matter jurisdiction, it is
subject to requirements of error preservation, which were not satisfied in this case. The Court
therefofe cannot address the substance of the argument.

ORDER
IT IS HEREBY ORDERED that the Petition for Rehearing is DENIED.’
AND IT IS SO ORDERED.

The Honorable Robert L. Reibold
Administrative Law Judge

June 1, 2026
Columbia, South Carolina

7 The Court has thoroughly reviewed the record in this case and the arguments of the parties. The factual discrepancies
highlighted by Appellant, along with his other arguments, were not overlooked, and had the Court been the ﬁn.de'r of
fact, it may have reached a different conclusion. However, when serving an appellate role, this Court has limited

authority to disturb decisions made below.
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT

Joshua A. Vargo ) Docket No. 25-ALI-30-0367-AP
)
Appellant, )

Vs, APPELLANT’S MOTION FOR
REHEARING
)
South Carolina Criminal Justice Academy,)

)
Respondent, )
)

Appsllant pursuant to Rule 40(B), SCALCR, files this Motion for Rehearing based on the
following:

1. The AL overlooked that it is not necessarily common knowledge that Adderall is a
controlled substance. In South Carolina Code of LaWs, Title 44, Section 53, Article 3
entitled “Narcotics and Controlled Substance”, there is no reference to the term
Adderall. The Hearing Officer found it “plausible that Appeliant did not know Adderalt
was a controlled substance”. As used in Exhibit 5 Question 14 (RA 239), there is no
definition of controlled substance, and no question was asked directly about
Adderall, Appellant testified before The Hearing Officer that “At that point in his life,
he didn’t know what controlled substances were since he was not a drug person.” (RA
41).

2. The ALJ overlooked that the answer given in response to the question about
controlled substances on August 19™ in Exhibit 5 (RA 239) was not a questionnaire
but merely an online application form generated by the Division of Human Resources.

It is the initial application for employment for a state agency, and the completion of
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the application is followed by extensive interview, application, and polygraph
processes designed to ask more specific questions.

. The ALJ misapprehended the response given in Exhibit 6 (RA 242), when it found on
page 2 of its Final Order And Decision that “Appellant responded, ‘may be childhood
flrom] mother.” Due to the failures of SCDPS, to properly preserve a transcript or
recording of Rickard’s interview with Appellant, we have no actual lénowledge of
Appellant’s exact response. Rickard was not called as a witness by Respondent. It is
incorrect to find that Appellant’s response was limited to medications that he may
have gotten from his mother. That is all that Rikard recorded, however, we know that
Appellant’s answer was such that Rickard chose not to answer the question “yes” or
“no” Appellant has contended that he did inform the highway Patrol that he took
prescription medicine that did not belong to him, see Hearing Officers Findings and
Recommendations (RA 40). In testimony before The Hearing Officer, Appellant
testified that “that | took prescription medication thgt did not belong to me” during
his interview with the SCDPS for a job as a highway patrolman (RA 162 ln 22- 163 In
3). The only testimony before the Hearing Officer was the testimony of Appellant that
SCDPS was “informed that | did take prescription medication that did not belong to
me"”. This is bolstered by the fact that Rickard did not check the “no” box on the
questionnaire. The fact that neither “yes” nor “no” is marked demonstrates that
SCDPS’s officer assigned to interview Appellant knew that Appellant used
prescription medication not prescribed to him. SCDPS did not find Appellant’s use of

another’s medications disqualifying or worthy of documenting any further, as SCDPS

ROA0021 eFiled: 05/08/2026



offered Appellanta job. Furthermore, the fact that Appsllant was truthful with Rickaerd
is demonstrated by the fact that he passed the polygraph examination that delved
specifically into Appellant’s drug use. Nothing in that polygraph resulted in SCDPS
not extending a job offer to Appellant.

The ALJ misapprehended the import of Appellant's polygraph results. SCOPS had the
chance to ask specifically about usage of Adderall during the polygraph. Because we
have no transcript or testimony regarding that polygraph, it is not known whether
Appellantwas asked directly about usage of Adderall. The polygraph operator was not
called as a witness, because the proceedings against were initiated more than ten
years after the administration of the polygraph. The failure of SCDPS to preserve the
transcript or recordingin this case Is a flaw recognized by Judge Anderson In his Order
of Remand. When confronted about his use of Adderall on the SLED polygraph,
Appellant readily acknowledged that he had used Adderall. Even if SCDPS did not
question Appsliant specifically about Adderall during the polygraph administered in
2013, those polygraph results do not indicate that Appellant engaged in giving
deceitful responses relative to his prior drug use. On page 4 of the ALJ Final Order And
Decision, the AL finds that “Appsellant’s response during the polygraph examination
that he had never used someong else’s prescription drug was additional supporting
evidence.” This Is an incorrect finding. While we do not have a transcript or recording
of the 2013 polygraph, it is still clear that this is not what Appellant stated during his
polygraph examination. If Appellant’s response had been as the ALJ asserts, that he

had “never used someone else’s prescription drug”, the polygraph would have
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revealed such a response to be a falsehood. Because Appellant passed a polygraph
test in 2013, the only inference therefrom is that Appellant did truthfully tell the
examiner that he had used someone else's prescription drugs, including Adderall if
the polygraph examiner inquired about it. This AL’s Final Order and Decision
recognizes “moreover, Appellant a.ppears to have passed his polygraph examination”
(page 9 Final Order and Decision). The only testimonyin the Record regarding the use
of another’s prescription medication comes from Appellant. The Hearing Officer's
report states on page 5 that Appellant “did tell them that he took prescription
medication that did not belong to him” (RA 40; RA 210-211). The Record reflects that
Appellant reported to Rickard his use of Adderall. This is demonstrated in Appellant’s
testimony that he told Rickard about it, which is bolstered both by the polygraph
demonstrating no deceit on Appellant’s part and Rickard's failure to check the “no”
box on Exhibit 6.

The ALJ misapprehended Appellant’s responses when it states on page 2 of its Final
Order And Decision that “Appellant did not mention the use of Adderall in any other
Department questionnaire or form.” SCDPS did not ask about Appellant’s use of
Adderall in any questionnaire or form. However, Appellant told Rickard about his use
of Adderall which led Rickard not to check “no” in the response to question 16 of
Exhibit 6 (RA 242). If the Department was looking for a further explanation, other than
the one given to Rickard, SCOPS had every opportunity to either further question
Appellant or refuse to offer to hire him. Rickard’s failure to directly answer question

16 was information known to SCDPS that apparently did not give them pause at the
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6.

time or cause them not to extend an offer of employment. This is a great import
because had SCDPS properly vetted Appellant and determined that his use of
another person’s prescription medication was disqualifying, they simply would not
have hired him. If that had occurred this matter, there would be no issue of
misconduct that could lead to the decertification.

The ALJ overlooked that it was Rickard who did not check the box on Exhibit 6 (RA 242)
not Appellant as stated on page 3-4 of the ALJ Final Order And Decision. As stated
earlier, the reason Rickard did not check the box “no” is because Appellant did tell
Rickard about his use of Adderall.

The ALJ‘overlooked the failure of Respondent to prove its case when it discusses the
substance of any conversation between Rickard and Appellant. No known transcript
or recording of that interview exists. Respondent improperly contends that the failure
of Rickard to record a “yes” or “no” response on Exhibit 6 is somehow the Appellant’s
fault, The Appellant had no control of how Rickard completed the form. Itis clear that
Appsliant’s response was such that Rickard chose notto record “no”. The fact that an
explanation is given is suggested that Appellant and Rickard discussed the Adderall
and thfé is how Rickard chose to document that exchange regarding Adderall.
Rickard’s interview with Appellantwas the final step in the hiring process. Rickard had
knowledge and evidence of Appellant’s Adderall use, armed with this information, he
recommended that SCDP hire Appellant. Once the decision was made to employ
Appellant, SCDPs should not be able to second guess that decision more than a

decade later.
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8. The AL) misapprehended the import of question 18 in Exhibit 6 which ask, “Have you
ever used and/or experimented with any llegal drug or substance not mentioned
above.” The word “illegal” ;Is a modifier of both the word “drug” and the word
“substance”. Adderall is not an illegal substance. Prescription medications are legal
substances.

9. The ALJ overlooked evidence of Appellant’s responses to Rickard when the Final
Order And Decision states on page 9, “there is no indication that Appellant’s response
to the question regarding use of another’s prescription medication included a
cbnfesslon regarding Appellant’s Adderall use.” There is indication of this directly
from Appellant’s testimony (RA 162-163) and the Hearing Officer’s report which
states “he did tell them that he took prescription medication that did not belong to
him.” (RA 40).

10. The ALJ overiooked the Hearing Officer’s conclusion that Appeuant’s explanation was
“plausible”. Not only is it plausible, but it is also confirmed by the fact that Appellant
passed the polygraph test which would have cured any inconsistencies in the written
document by validating that Appellant was truthful in his responses regarding prior
drug use.

11.The ALJ misapprehended the import of its own finding regarding willfulness. In the
Final Decision report on page 11 this Court “agrees with appellant and the Hearing
Officer that Appellant’s argument against a finding of willfulness is ‘plausible™

Furthermore, this Court finds that there is no direct evidence of willfulness.
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12.The ALJ misapprehended the circumstantial evidence in this case because the
circumstances in this case do not tead to the conclusion with reasonable certainty
that Appellant acted willfully. This Court improperly concludes that the disclosure of
Adderall use woutd have disqualified Appellant from the job he sought in 2013 and
therefore, a motive existed from nondisclosure. This inference is improperly drawn in
light of the fact that Appellant did disclosure his Adderall use directly to Rickard and
passed a polygraph test regarding his drug use. If Appellant was trying to hide his
Adderall use in the context of the job application, he would not have truthfully
answered the questionnaire when he applied for SLED with full disclosure of his
Adderall use. The difference between the application to become a SLED agent and
the application to become a highway patrolman is that SLED asked about his Adderall
use in a direct fashion where SCDPS did not. However, SCDPS was told about his use
of someone else’s prescription as documented by Rickard and as shown from
testimony of Appellant. The circumstantial evidence here is based on speculation
and not reasonable certainty.

13. The ALJ misapprehends the import of question 14 of Exhibit 6. Following that answer
being given in August, the matter of Appsllant’s prior use of Adderall was delved into
and clarified by Appellant’s subsequent polygraph test and interview with Rickard.
This Court even concludes that it may have accepted Appellant’'s arguments,
therefore making Appellants’ arguments plausible and more likely than not.

14.The ALJ misapprehended the import of the answer in the 2013 Law Enforcement

Polygraph Questionnaire (RA 244). Following the completion of the polygraph
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questionnaire, Appellant was actually subjected to a polygraph. He passed the
polygraph indicating that his answer to question 12 “Have you ever used someone
else's prescription drug?” And the answer “no” was found to be truthful. The
polygraph results further indicate th_at Appellant was giving an answer that he
believed to be truthful and showed no deceit n that answer. This is direct evidence
that Appellant did not willfully make a false or incorrect statement. Furthermore,

Appellant should not be penalized by SCDPS’s failure to preserve the evidence in this

case. Nor should Appellant be penalized because Respondent failed to call Rickard

as a witness to rebut the testimony of Appellant that he told Rickard about his use of

Adderall (RA 162-163).

. 15.The ALJ overicoked the correct interpretation 23-23-150 when it states that there is
no requirement that a false statement warranting the decertification be material. This
interpretation would lead to the absurd result that a scrivener's error or incorrect
transposition of numerals in an address could support a conclusion that answers
given In response to a questionnaire must be willful and disqualifying. This is
furthermore bolstered by the fact that all the answers given by Appellant were subject
to a polygraph required by SCDPS which Appellant passed indicating that there was
no deception on his part.

16.The ALJ overlooked the import of Exhibit 6. On page 14 of the Final Order and
Decision, this Court agrees that the answers given in Exhibit 6 were made by Rickard.
Because Exhibit 6 was not completed by Appellant, the statutory requirements of 23-

23-150(A)(3)(K) cannot be satisfied. The Court then goes on to suggest that Exhibit 6
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is evidence of false or incorrect statement satisfying section 23-23-150(A)(3)(l).
Respondent offered no testimony in support of this. Rickard did not testify and no
transcript of his interview with Appellant exists in this Record.

17.The AL) misapprehended that the issue of the ten-year delay properly raises issues of
laches, estoppel, unclean hands and waiver the issue was properly raised on RA 248.
As pointed out in the Order of Remand In Vargo v. SCCIA, 2025-ALJ-30-0138-AP, the
Hearing Officer recognized the problem inherent in pursuing a case involving matters
over a decade ago. In the Final Order, the Hearing Officer stated” itis understandable
that someone would not remember all of the details of multiple interviews from ten
years ago...” The issue of the ten-year delay has been a constant issue in this case.
Not only does the more than a decade delay affect the memory of witnesses, it also
apparently affected the ability of SCDPS to produce records, transcripts, or
recordings of the 2013 polygraph or the 2013 Rickard interview. The delay also
apparently impaired the polygraph examiner or Rickard being available to testify in
this case.

18. The ALJ misapprehended the need to raise the issues of laches, estoppel, unclean
hands and waiver to the Hearing Officer. The Hearing Officer Is the fact finder, and
these issues are properly raised in the appeal to this Court.

19. The ALJ misapprehended the import of the fact tﬁat the alleged misconduct occurred
prior to Appellant’s certification as a law enforcement officer. If SCDPS had merely
failed to employ Appellant in 2013, Appellant would not have been enrolled at the

Criminal Justice Academy at that time. Section 23-23-80 outlines the powers and
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duties of Respondent. Respondent has the authority to certify and train qualified
candidates and applicants of law enforcement officers. Appellant was deemed
qualified and was then certified as a law enforcement officer after he completed
training at the Criminal Justice Academy. At that point his status as a candidate to
become certified as a law enforcement officer ended and no action was taken in 2013
by SCDPS challenging Appellant’s qualifications. To do so now exceeds the powers
enumerated to Respondent absent a finding that the misconduct occurred after the
certification of Appellant as a law enforcement officer. This matter is jurisdiction only

and need not be raised at the contest case hearing to be considered by this Court.

Having raised the forgoing matters in this Motion for Rehearing, Appellant asks the Court
to review its Final Order And Decision and reverse the agency determination made by

Respondent.

([t

C. Bradley Hutto, Esquire (S.C. Bar 6436)
ATTORNEY FOR APPELLANT

WiLLiaMs & WiLLiaMS LLC

1281 Russell Street

Orangeburg, SC 29115

Tel: (803) 534-5218
Email: cbhutto@williamsattys.com
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Joshua A. Vargo, ) Docket No. 25-ALJ-30-0367-AP
)
Appellant, )
vs. )
) CERTIFICATE OF SERVICE
South Carolina Criminal Justice Academy, )
)
Respondent. )
)

[, C. Bradley Hutto, certify that I have served the within Motion for Rehearing by mailing
via United States Mail, postage prepaid, addressed to:

The Honorable Robert L. Reibold
Administrative Law Judge
Administrative Law Court

1205 Pendleton Street, Suite 224
Columbia, South Carolina 29201

And mailing a copy via United States mail, postage prepaid, addressed to:

Donald A. Wood, Esquire
ATTORNEYS FOR RESPONDENT
South Carolina Criminal Justice Academy
5400 Broad River Road
Columbia, SC 29212

I further certify that all parties required by Rule to be served have been served and that all

redactions required by Rule 41.2, SCRCP have been performed.

May 6, 2026 C. Bradley Hutto, Esquire (S.C. Bar 6436)
ATTORNEY FOR APPELLANT
WILLIAMS & WILLIAMS LLC
1281 Russell Street
Orangeburg, SC 29115
Tel: (803) 534-5218
Email: cbhutto@williamsattys.com
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Joshua A. Vargo, Dacket No. 25-ALJ-30-0367-AP
Appellant,
FINAL ORDER AND DECISION

\'A
South Carolina Criminal Justice Academy,

Respondent.

STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (*ALC” or “Court”)
upon the appeal of Joshua Vargo (“Appellant”) from a final agency decision issued by the La\y
Enforcement Training Council (“LETC or Council”) of the South Carolina Criminal Justice
Academy (“SCCJA” or “Respondent”) to permanently deny Appellant a law enforcement
certification. This Court has jurisdiction pursuant to S.C. Code Ann. Section 1-23-600(D) (Supp.
2025); see also S.C. Code Ann. § 1-23-505(2) (Supp. 2025). After careful consideration, the Court
affirms the final decision of the LETC.

BACKGROUND

Appellant was employed by the South Carolina Department of Public Safety
(“Department”) as a police officer for approximately ten years. On February 6, 2024, he was
scheduled to pick up his patrol car and work. However, he contacted his supervisor, Corporal
Albert, to inform him that Appellant’s daughter hed become sick. Corporal Albert instructed
Appellant that he could claim the time spent picking up his patrol car as work time and the
remainder of the day as family sick leave.  Appellant was also scheduled for work the next day
but did not report to work or call. When Corp. Albert noticed that Appellant had not signed in or
called, he texted Appellant. Appellant responded “FSL,” or, in other words, family sick leave.
However, the Department later discovered that Appellant was actually absent because he was
attending a scheduled job interview with the South Carolina Law Enforcement Division (SLED).
The job interview lasted five and a half to six hours. Despite the fact that Appellant was at a job
interview, he entered sick leave for his absence that day.
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As part of the application process for the SLED job, Appellant filled out a questionnaire.

The questionnaire asked Appellant:

Have you ever used/tried any illegal drug(s) other than marijuana or abused any
prescription drugs prescribed for yourself or for someone else. Yes O No (; if
Yes, circle the appropriate drug(s): cocaine, LSD, amphetamine, hashish,
k2spice/synthetic marij., crack, heroin, peyote, pain killers, barbiturates, rohyphnol,
opium, mushrooms, oxycontin, valium, ketamine, ecstasy, sleeping pills,
hydrocodone, Xanax, mescaline, salvia, methadone, codeine, methamphetamine,
GHB, PCP, adderall/ritalin, morphine, other (not hsted), and inhalants: giue, paint,
acetone, nitrous oxide or any similar substance.
(emphasis added). Appellant checked yes and circled Adderall and Oxycontin. In the explanatory
section, Appellant stated that the first time he tried these medications was 2012-2013 and he used
them a “few” times. He also stated,

[he] took one ‘puff” of marijuana prior to [law enforcement]. In college 1 took

Adderall a few times to help with exams/late study nights. Taken Oxy[contin] after

surgeries, always prescribed and never abused it. 2012-2013 tcok Adderall

approximately 20 times, purchased from my neighbor at $10 a pill.

SLED forward this questionnaire to the Department. Appellant’s answers on the
questionnaire differ from answers he provided on a similar questionnaire on August 19, 2013,
when he was applying for his position at the Department. The 2013 questionnaire asked Appellant:

Have you used/and or experimented with any controlled substance within the last

10 years (excluding marijuana)?

(emphasis added). Appellant answered “No” to this question. The questionnaire also asked:
Have you ever used and/or experimented with any prescribed medication not
prescribed to you?
(emphasis added). Appellant responded, “maybe childhcod f{rom] mother.” Appellant also denied
the use of illegal drugs, specifically marijuana. Appellent underwent a polygraph examination on
October 2, 2013. One question asked during the polygraph examination was:
Have you ever used any of the following drugs or narcotics listed below?
Appellant answered “No.” Adderall was not one of the specifically listed drugs.

Additionally, during his background interview with J.C. Rikard on October 24, 2013,
Appellant was asked whether he “ever used someone else’s prescription drug?” (emphasis
added). J.C. Rikard notated that Appellant indicated “maybe in childhood from his mother.”
Appellant did not mention the use of Adderall in any other Department questionnaire or form.

2
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The discrepancies between Appellant’s responses to SLED and to the Department and the
Appellant’s use of sick leave on February 7, 2024, prompted the Department to begin an
investigation. Captain Boehm from the Office of Professional Responsibility interviewed
Appellant and questioned him about the discrepancies in his responses to the questionnaires.
Appellant responded that he did not think of the drug use when he was applying to the Department.
According to Appellant, it was simply not on his mind at that time.

Appellant also stated that he did not knowingly or willfully lie about his leave and that he
had plenty of leave to take. He explained that he originally planned on using holiday leave for the
interview but when his daughter got sick, plans changed. He acknowledged he entered sick leave
but stated that while he forgot to edit the time in the system his supervisor could have corrected it
as he had in the past. ‘

On May 1, 2024, the Department submitted a personal change in status report of separation
form (PCS form) to the Criminal Justice Academy’s Certification Unit. The separation action was
listed as misconduct as defined under section 23-23-150 of the South Carolina Code (2025) and/or
regulation 37-025 of the South Carolina Code of Regulations (Supp. 2025). On May 2, 2024, the
Academy served Appellant with the misconduct allegation and notified him of his right to a
contested case hearing. Appellanttimely requested a contested case hearing. The hearing occurred
on September 25, 2024.

The Hearing Officer issued findings and recommendations on December 30, 2024. The
Hearing Officer’s recommendation included sections entitled “Documentary and Testimonial
Evidence,” “Analysis,” and “Recommended Findings of Fact.” In the “Analysis” section, the
Hearing Officer concluded that a preponderance of the evidence did not support the Department’s
allegation that Appellant committed misconduct when he reported he was staying home with a
sick child on February 7, 2024, because Appellant “gave a consistent and credible explanation for
the leave issue.”

The Hearing Officer found the Department provided sufficient evidence that misconduct
occurred as to the second allegation because Appellant admitted he used Adderall a few times in
his college but did not disclose its use in his job application to the Department that he had used or
experimented with controlled substance within the last ten years. The Hearing Officer further
found support in Appellant’s response to questioning during the background interview regarding
whether he had ever used or experimented with any prescribed mediéation. Appellant did not
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check the “yes” box but instead stated “maybe in childhood from his mother.” Appellant’s
response during the polygraph examination that he had never used someone else's prescription

drug was additional supporting evidence.
The Hearing Officer recommended the LETC issue the following findings of fact:

The allegation of misconduct against Officer, as reported in the Personnel Change
in Status Report (Notification of Separation Due to Misconduct) provided to the
Academy by the Department, is supported by the evidence adduced at the
contested case hearing held on September 25, 2024;

The Department has not met its burden of showing by the “preponderance of
evidence” that Officer engaged in misconduct through willfully making false,
misleading, incomplete, deceitful, or incorrect, statements to a law enforcement
officer, a law enforcement agency, or a representative of the agency, except when
required by departmental policy or by the laws of this State as was charged in the
Personnel Change in Status Report (Notification of Separation Due to
Misconduct) provided by the Department to the Academy;

The Department has met its burden of showing by the “preponderance of the
evidence” that Officer engaged in misconduct through willfully providing false,
misleading, incomplete, deceitful, or incorrect information on a document, record,
report, or form as was charged in the Personnel Change in Status Report
{(Notification of Separation Due to Misconduct) provided by the Department to
the Academy;

The Department has met its burden of showing by the “preponderance of
evidence” that Officer engaged in misconduct by the misrepresentation of
employment related information as was charged in the Personnel Change in Status
Report (Notification of Separation Due to Misconduct) provided by the
Department to the Academy; and

The allegation of misconduct against Officer as set forth in the Personnel Change
in Status Report (Notification of Separation Due to Misconduct) by the
Department should be deemed substantiated by the evidence adduced at the
hearing.

The Hearing Officer also recommended the LETC issue the following conclusions of law:

Pursuant to S.C. Code Ann. § 23-23-80 (6), the South Carolina Law Enforcement
Training Council (:Council”) is authorized, inter alia, to “provide for suspension,
revocation, or restriction” of law enforcement certification in accordance with the
regulations promulgated by the Council;

Pursuant to S.C. Code Ann. Regs. 37-025, Council may deny law enforcement

certification “based on evidence satisfactory to the Council that the candidate has
engaged in misconduct”;

ROA0034



= A review of the record in this matter discloses that there does not exist [a]
preponderance of the evidence that the ‘Officer committed misconduct, as defined
in S.C. Code Ann. § 23- 23-150 (A) (3) (i), by wi[l]lfully making false, misleading,
incomplete, deceitful, or incorrect statements to a law enforcement officer, a law
enforcement agency, or a representative of the agency, except when required by
departmental policy or by the laws of this State”

s Areview of the record in this matter discloses that there exists [a] preponderance
of evidence that Officer committed misconduct, as defined in S.C. Code Ann. §
23-23-150 (A) (3) (k), by having ™willfully mede false, misleading, incomplete,
deceitful, or incorrect information on a document, record, report, or form, except
when required by departmental policy or by the laws of this State” as was alleged
and reported to the Academy by the Department;

s Areview of the record in this matter discloses that there exists [a] preponderance
of the evidence that Officer committed misconduct, pursuant to S.C. Code Ann. §
23.23-150 (A) (3) (h), by the misrepresentation of employment-related
information; and

s The misconduct allegation reported by the Department has been proven by the
preponderance of evidence and, pursuant to the provisions of S.C. Cede Ann.
Regs. 37- 107, Council may conclude that, based on the evidence adduced at the
contested case hearing and applicable statutes and regulations, Officer has
committed misconduct.

On March 17, 2025, the LETC concluded that Appellant engaged in misconduct. In its
Final Decision, the LETC adopted word for word the Hearing Officer’s “Documentary and
Testimonial Evidence” and “Analysis” sections. The LETC also adopted the Hearing Officer’s
recommended findings of facts with one exception. It disagreed with the Hearing Officer
regarding a proposed finding of misconduct based upon allegations of false, misleading, or
incomplete statements to law enforcement officers, agencies or representatives. It found in instead;

The Department met its burden of showing by a ‘preponderance of evidence’ that
Officer engaged in misconduct through willfully making false, misleading,
incomplete, deceitful, or incorrect statements to a law enforcement officer, a law
enforcement agency, or a representative of the agency, except when required by
departmental policy or by the laws of this State, as was alleged in the Personnel
Change in Status Report (Notification of Separation Due to Misconduct) provided
by the Department to the Academy.

The LETC then concluded that Appellant had violated subsections 23-23-156(A)(3)(i), (k)
of the South Carolina Code (2025) and regulation 37-107 of the South Carolina Code of
Regulations (Supp. 2025). Pursuant to its authority under regulation 37-108(A) of the South

5

ROAQ035



Carolina Code of Regulations (Supp. 2025), the LETC permanently denied Appellant law
enforcement certification.

Appellant then filed a Notice of Appeal with the Administrative Law Court. On September
29, 2025, the Honorable Ralph King Anderson, Ill, issued an order remanding the matter to the
LETC to review its final agency decision for compliance with requirements that such an order
contain specific, express findings of fact and conclusions of law.

The LETC issued a revised order on November 5, 2025. It concluded that a preponderance
of the evidence indicated that Appellant had made false, incomplete or inaccurate statements to
law enforcement officers and required documents.! The LETC permanently denied Appellant a
certification as a law enforcement officer in the State of South Carolina. ,

Appellant once again filed a Notice of Appeal with the Administrative Law Court on
November 26, 2025. The matter was assigned to the undersigned on December 5, 2025. The
record on appeal has been filed and the matter has been fully briefed. It is now ripe for decision.

ISSUES ON APPEAL

Appellant’s brief raises the following issues on appeal:

L Whether the Law Enforcement Training Council erred in rendering a Final Agency
Decision that was not supported by substantial evidence?

IL. Whether the Law Enforcement Training Council's decision to permanently deny
certification was arbitrary, capricious, and characterized by an abuse of discretion?

Il Whether the forms relied on in this case are so unspecific, imprecise, and confusing as to
be insufficient to allow them to serve as the basis of a finding of misconduct?

IV.  Whether the pursuit of this case should be barred by laches, estoppel, or waiver?

V. Whether responses on a pre-employment application made by a person who is not trained
and certified as a law enforcement officer can be used to support the Law Enforcement
Training Council’s decision?

VL. Whether the existence of overwhelming mitigating circumstances dwarf any allegation
of willfulness in this matter?

STANDARD OF REVIEW

! As Appellant correctly notes, the LETC's amended order did not rest upon a finding of misconduct {nvolving the
use of sick leave while participating in a job interview, and, accordingly, that issue is not bafore the Court.
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The Respondent is an “agency” under the Administrative Procedures Act (APA). See S.C.
Code Ann. §§ 1-23-310(2), -505(2), -606(A), (E) (Supp. 2025). Accordingly, the APA’s standard
of review governs appeals from decisions of the Respondent. See id.; S.C. Code Ann. § 1-23-380
(Supp. 2025). The standard used by appellate bodies to review agency decisions is provided by
Section 1-23-380(5) of the South Carolina Code. That section states:

The court may not substitute its judgment for the judgment of the agency as to the

weight of the evidence on questions of fact. The court may affirm the decision of

the agency or remand the case for further proceedings. The court may reverse or

modify the decision if substantial rights of the appellant have been prejudiced

because the administrative findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful pracedure;
(d) affected by other error of law;
(e) clearly erroneous in view of the reliable, probative and
substantial evidence on the whole record; or
(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.
§ 1-23-380(5); see also § 1-23-600(E) (directﬁng administrative law judges to conduct appellate
review in the same manner prescribed in § 1-23-380).

A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion as the agency. Friends of the Earth v. Pub Serv.
Comm’n of S.C., 387 S.C. 360, 366, 692 S.E.2d 910, 913 (2010). The fact that the record presents
the possibility of drawing two inconsistent conclusions from the evidence does not prevent the
agency's findings from being supported by substantial evidence. Waters v. S.C. Land Res.
Conservation Comm'n, 321 S.C. 219, 226, 467 S.E.2d 913, 917 (1996). In applying the substantial
evidence rule, “a reviewing court will not overtum a finding of fact by an administrative agency
‘unless there is no reasonable probability that the facts could be as related by a witness upon whose
testimony the finding was based.”” Sea Pines Ass'n for Prot. of Wildlife, Inc. v. S.C. Dep't of
Natural Res., 345 S.C. 594, 603-04, 550 S.E.2d 287, 292 (2001) (quoting Lark v. Bi-Lo, Inc., 276
8.C. 130, 136, 276 S.E.2d 304, 307 (1981)). When the evidence conflicts on an issue, the court's
substantial evidence standard of review defers to the findings of the fact-finder. Risher v. S.C.

Dep't of Health & Envil. Control, 393 S.C. 198, 210, 712 S.E.2d 428, 435 (2011).
CUSSI
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While Appellant enumerated six separate issues on appeal, the separate arguments set out

in Appellant’s brief do not directly correspond to these issues. The arguments as set out in

Appellant's brief are as follows:

L

IL

IIL

v,

VL

The finding of misconduct based upon Appellant willfully making an incorrect statement
is not supported by substantial evidence. To find so is an error of law and an abuse of
discretion.

The finding of misconduct based upon Appellant willfully making an incorrect statement
on a form is not supported by substantial evidence. To find so is an error of the law and an
abuse of discretion.

The pre-employment forms used by SCDCPS are not specific, imprecise, and confusing
and should not give rise to the basis of Respondent’s finding of misconduct. Reliance on
these forms demonstrates that Respondent has failed to meet its burden of proof and is an
abuse of discretion.

It is an emor of law and an abuse of discretion to allow the pursuit of a misconduct
proceeding based on an incident that occurred over ten years ago.

The conduct of Appellant at issue in this case occurred prior to his being employed as a
law enforcement. 1t is an error of law or abuse of discretion to use conduct that occurred
be a mere job applicant to serve as the basis of a lifetime denial of law enforcement
certification.

The failure of the LETC to make findings of the issue of mitigation in this case allows the
issue to evade review for an abuse of process for failure to consider mitigating factors.

The first, second, and third of these arguments relate generally to the question of whether

the decision of the LETC is supported by substantial evidence and the Court will therefore address
these issues simultaneously below. The remaining arguments will be addressed separately.

L

Was the LETC final decision supported by substantial evidence?
Appellant contends that the record does not contain substantial evidence to support the

LETC’s conclusion that Appellant committed misconduct by willfully making a false, misleading,
incomplete, deceitful, or incorrect statement to a layv enforcement officer in violation of S.C. Code
Section 23-23-150(A)(3)(I). Appellant argues that only two witnesses could have provided an
evidentiary foundation for such a conclusion — the polygrapher and the background interviewer —
but neither of these witnesses was called to testify. In fact, no law enforcement officer testified
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before the Hearing Officer or the LETC. Moreover, Appellant appears to have passed his
polygraph examination.

Appellant also contends that the record does not contain substantial evidence to support
the LETC’s conclusion that Appellant committed misconduct by willfully providing false,
misleading, incomplete, deceitful, or incorrect information on a document, record, report, or form,
except when required by departmental policy or by the laws of this State in violation of Section
23-23-150(A)(3)(k). Appellant attacks each of the three documents which the Respondent
contends contain false or incorrect statements: (1) the 2013 on-line employment application; (2)
the 2013 Law Enforcement Polygraph Questionnaire; and (3) Exhibit 6.

Each of these arguments will be discussed below,

A. False Statements

Any evaluation of the record for substantial supporting evidence begins with the
proposition that establishing that a determination is supported by substantial evidence is not a
herculean task. The substantial evidence standard of review is a very deferential standard. S.C.
Energy Users Comm. v. 8.C. Pub. Serv. Comm'n, 388 S.C. 486, 490, 697 S.E.2d 587, 589 (2010);
see In re Long Dei Liu, No. 8:16-AP-01233-TA, 2020 WL 5543041, at *5 (C.D. Cal. Sept. 14,
2020) (the substantial evidence standard of review is generally considered the most difficult
standard of review to meet). A finding that substantial evidence exists requires more than a scintilla
of evidence, Oates v. Kijakazi, 70 F.4th 207, 212 (4th Cir. 2023); Charleston Cnty. Assessor v.
Univ. Ventures, LLC, 421 S.C. 194, 203, 805 S.E.2d 216, 221 (Ct. App. 2017), aff'd as modified,
427 S.C. 273, 831 S.E.2d 412 (2019). However, substantial evidence is less than a preponderance
of the evidence. Grayson v. Gulf Oil Co., 292 S.C. 528, 530, 357 S.E.2d 479, 480 (Ct. App. 1987).
Substantial evidence is simply such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Scruggs v. Tuscarora Yarns, Inc., 294 S.C. 47, 49, 362 S.E.2d
319, 321 (Ct. App. 1987). Courts may not overturn a finding of fact by an administrative agency
unless there is no reasonable probability the facts could be related by a witness upon whose
testimony the finding was based. /d.

Here, Appellant asserts that there is no substantial evidence which establishes, as LETC
was required to do, that Appellant willfully made a false statement. Appellant first questions the
quantum of evidence in the record on this issue. Appellant notes that there were only two officers
to whom Appellant could have given a false statement, the polygrapher and the background

9

ROAQC039



interviewer, Officer Rikard. Neither of these individuals testified as a witness at the hearing. In
fact, no law enforcement officer testified that he or she heard Appeilant make a false or incorrect
statement,

Respondent argues in response that there is substantial evidence that Appellant made false
or incorrect statements were made to law enforcement. It relies specifically on statements made
during Appellant's background interview with Officer Rikard.? Rickard verbally asked Appellant
a variety of questions and recorded these responses on Exhibit 6 below, the following two of which
are at issue here:

1. Have you ever used and/or experimented with any prescription medication not

prescribed to you?

2, Have you ever used and/or experimented with any illegal drug or substance not

mentioned above?

Rikard recorded Appellant’s answers to these questions. Rikard did not record a “Yes” or
“No” response to the second question. Instead, a note in the margin states “maybe childhood from
mother.”> Respondent contends that this response is false, incorrect, or incomplete because
Appellant admitted when applying for a position with SLED that he had purchased approximately
twenty Adderall pills from a neighbor at $10 per pill during his final months of college. Appellant
does not challenge these facts, but contends, as discussed in more detail below, that there is no
evidence Appellant willfully made a false, incorrect, or incomplete statement.

Rikard recorded that Appellant answered “No” to the second question. Notably, Adderall
was not an illegal drug or substance specifically mentioned in preceding questions, making the
general catch all question potentially applicable. Appellant contends that his verbal response to
this question is not substantial evidence which supports the LETC’s determination because
Adderall is not “an illegal drug.” In other words, Appellant contends that this response to the
question was truthful. Respondent counters that this argument ignores the fact the question asks
about both “illegal drugs” and “substances™ “not mentioned above.” According to Respondent,

2 Respondent, in its brief, also relies upon statements contained in certain documents submitted by Appellant. This
argument intermingles references to false, misleading or incomplete statements law enforcement pursuant to section
23-23-150(A)(3)(i) with references to false, misleading or incomplete statements in a document, record, or report
pursuant to section 23-23-150(A)(3)(k). The LETC made a finding of misconduct under both of these code sections.
Accordingly, Appellant’s statements in documents or reports will not be considered in the Court’s analysis of whether
false or misleading statements were made to law enforcement. They will instead be considered when the Court
addresses Appellant's arguments with respect to Section 23-23-150(A)(3)(k).

3 The record of Appellant’s responses to Rikard's verbal question was admitted as Exhibit 6 below.
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even if Adderall is not considered an illegal drug, it should be considered a “substance,”
particularly where, as here, a preceding question addressed prescription drugs in addition to other
illegal drugs.

After considering the evidence in the record and the parties’ argument, the Court first
concludes that there is substantial evidence in the record to support the LETC’s determination that
Appellant made false, misleading, incomplete, or incorrect statements to law enforcement. There
is no indication that Appellant’s response to the question regarding use of another’s prescription
medication included a confession regarding Appellant’s Adderall use. Appellant also denied using
a substance “not mentioned above,” when he had in fact used Adderall he had purchased from a

. neighbor at $10 per pill. The Court does not discount Appellant’s arguments that these facts could
be interpreted in an innocent manner. Appellant’s interpretation of the facts is plausible. The Court,
however, also concludes that Respondent’s interpretation of the facts is plausible. In other words,
a reasonable person could construe the facts in the same manner as did the LETC.

The Court now proceeds to address Appellant’s arguments that even if false, misleading,
incorrect or incomplete statements were made, there is no evidence that such statements were made
willfully. According to Appellant, he was not a law enforcement officer at the time of the
statements in question and was simply naive. He did not understand what he contends were vague
questions and his Adderall use did not come to mind during the background interview. The Hearing
Officer concluded that Appellant’s explanation was “plausible.” Respondent counters that it was
proper for the LETC to infer that Appellant’s incorrect statements were made willfully because of
the context in which they were made, i.e., a job application in which a correct response may have
negatively impacted Appellant’s chances of securing employment.

The Court agrees with Appellant and the Hearing Officer that Appellant’s argument against
a finding of willfulness is “plausible.” Additionally, as Appellant notes, there is no direct evidence
of willfulness. There does, however, appear to be circumstantial evidence in the record on the issue
of intent. As the South Carolina Supreme Court has explained when discussing direct and
circumstantial evidence:

Evidence can be divided into two basic categories: direct and circumstantial. Direct
evidence is evidence based on actual knowledge and proves a fact without inference
or presumption. Direct evidence immediately establishes the main fact to be proved.
Circumstantial evidence immediately establishes collateral facts from which the
main fact may be inferred and is typically characterized by inference or
presumption.

ROAQ041



State v. Salisbury, 343 S.C. 520, 524, 541 S.E.2d 247, 249 (2001) (internal citations omitted). “For
circumstantial evidence to be sufficient to warrant a finding of a fact, the circumstances must lead
to the conclusion with reasonable certainty and must have sufficient probative value to constitute
the basis for a legal inference, not for mere speculation. Gastineau v. Murphy, 331 8.C. 565, 570
atn. 2, 503 S.E.2d 712, 714 atn. 2 (1998). The facts and circumstances shown should be assessed
in the light of ordinary experience, and such conclusions deduced therefrom as common sense
dictates, Jd. Where these criteria are met, circumstantial evidence may be just as competent as is
direct evidence.

The Court concludes that there is sufficient circumstantial evidence in the record from
which a reasonable person could draw the conclusion that Appellant’s conduct was willful.* Again,
something less than a preponderance of the evidence is sufficient for purposes of appellate review.
One of Appellant’s answers was made in response to a question about prescription drugs.
Appellant does not suggest that he did not know or should not have known that Adderall was a
prescription drug. Moreover, because disclosure of the Adderall use would have disqualified him
from the job he sought in 2013, a motive for nondisclosure existed. The fact that the record
presents the possibility of drawing two inconsistent conclusions from the evidence does not
prevent the agency’s findings from being supported by substantial evidence. Waters, 321 S.C. at
226, 467 S.E.2d at 917. In circumstances like those presented here, the Court does not have the
authority to overtumn the LETC’s findings and/or conclusions.

B.  False or Incorrect Statements in Documents.

Again, Appellant contends that there is no substantial evidence in support the LETC's
conclusion that Appellant committed misconduct by willfully providing false, misleading,
incomplete, deceitful, or incorrect information on a document, record, report, or form, except when
required by departmental policy or by the laws of this State in violation of Section 23-23-
150(A)(3)(k). Appellant challenges each of the three documents which the Respondent contends
contain false or incorrect statements.

4 Intent may be inferred from circumstantial evidence, See, e.g., Dunlap v. TM Trucking of the Carolinas, LLC, 288
F. Supp. 3d 654, 668 (D.S.C. 2017) (providing intent may be inferred through circumstantial evidence); Srare v.
Cherry, 348 8.C. 281, 288, 559 S.E.2d 297, 300 (Ct. App. 2001) (providing clroumstantial evidence alone is often
sufficient to show criminal intent because the element of intent, being a state of mind or mental purpose, is usually
incapable of direct proof).
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Appellant also submitted a reply brief addressing two points. It emphasizes to the Court
that the question is not whether Appellant should be reinstated to his prior position, but rather
whether he may serve as a law enforcement officer in the State of South Carolina. Appellant
argues that his ten-year record of service as a law enforcement officer answers this question in the
affirative. The brief also contends that, contrary to Respondent’s assertion, certain matters are
not “undisputed.” Appellant asserts that there are factual disputes regarding such issues as to the
proper interpretation of notes taken by Captain Rikard during his interview of the Appellant.

The Court will address each document attacked by Appellant below.

1. 2013 On-Line Employment Application

Question 14 of this application asks: “Have you ever used and/or experimented with any
controlled substance within the last 10 years (excluding marijuana)?” Appellant replied “No.”
Appellant contends that this response is not evidence that Appellant willfully provided false,
incomplete or incorrect information. According to Appellant, the application conflates the terms
“illegal drugs,” “prescription drugs,” and “controlled substances”; the term “controlied substance”
is not defined and does not have a commonly understood meaning; and the application does not
expressly refer to Adderall.

Had the Court been the finder of fact in this instance, it may have accepted Appellant’s
arguments. The question before the Court, however, is whether a reasonable person could view
this statement as a false, misleading, incorrect or incomplete statement made in 2 form or
document. Viewed from this lens, the Court concludes that a reasonable person could perceive
this statement as false or misleading. At all relevant times, Adderall was in fact a controlled
substance,

2, 2013 Law Enforcement Polygraph Questionnaire

The second document in issue is the Law Enforcement Polygraph Questionnaire completed
as part of Appellant’s initial job application in 2013, This document asks “Have you ever used
someone else’s prescription drugs?” Appellant again answered “No.” This statement is clearly
incorrect and was made in a document submitted to law enforcement. Accordingly, there is
substantial evidence in the record that Appellant made a false, misleading or incorrect statement
in a document or form as contemplated by Section 23-23-150(A)(3)(k).

Appellant again argues that even though the statement was false or incorrect, there is no
evidence that it was made willfully. The omission was, according to Appellant, merely a mistake
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or an oversight. As explained above, however, there is circumstantial evidence in the record from
which a reasonable person could infer intent.

Appellant makes a final argument. He asserts that even a willfully false statement to this
question does not warrant decertification because the Highway Patrol did not rely on this response
in determining whether to hire Appellz}m. However, Section 23-23-150 contains no statutory
requirement that a false statement warranting decertification be material or have been relied upon
by the hiring agency. /

Appellant finally cdfitends he cured any defect by informing Captain Rikard that he had
possibly used his mothér’s prescription drugs while a child. This argument is unavailing. It relies
on the premise that harm or injury must be inflicted as a result of the false or incorrect statement
to warrant decertification. As discussed above, Appellant cites no authority for this proposition
and the Court’s own research has not located any authority in support of this argument,

3. Exhibit 6

The final document is Exhibit 6. The LETC relied upon Appellant’s negative answer to
the question “Have you ever used and/or experimented with any illegal drug or substance not
mentioned above?" in finding that a preponderance of the evidence indicated that Appellant had
willfully provided incorrect information on a document. Appellant argues that he did not fill out
this form. Instead, it appears that the Exhibit was completed by an officer who recorded
Appellant’s verbal responses to the set of questions contained in the exhibit.

Appellant argues that because he did not complete the form, it cannot satisfy the
requirements of Section 23-23-150(A)(3)(k). The Court agrees with Appellant in this regard;
however, as discussed above, Exhibit 6 is evidence of a false or incorrect statement which can
authorize decertification pursuant to Section 23-23-150(A)(3)(i).

IL. Ten Year Old Incidené

Appellant argues that it is an error of law and an abuse of discretion to allow the pursuit of
a misconduct proceeding based on an incident that occurred over ten years ago. This argument
rests on principles of laches, estoppel, unclean hands, and waiver. Appellant contends that the
Department of Public Safety failed to retain the polygraph tapes, failed to produce a transcript of
the background interview and failed to require its employee to take comprehensive notes of the
background interview. Appellant believes that this failure to preserve evidence has prejudiced his
defense in this matter.
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Respondent makes a number of arguments in response. It first contends that this argument
was not preserved for review. Next, Respondent asserts that the argument should be deemed
abandoned pursuant to Rule 37, SCALCR, because it is conclusory and does not include
supporting authority. Respondent also argues that the Administrative Law Court lacks the
authority to apply laches, estoppel, or waiver in an appeal. It contends that Appeliant’s own
unclean hands bar his invocation of laches and estoppel. It asserts that Appellant cannot establish
prejudice, as required to support such arguments. Finally, it contends that the use of such defenses
is inconsistent with the purpose of the relevant statutes.

The Court has reviewed the record and agrees:with Respondent that this argument is not
properly preserved for review and therefore may not be reached by the Court. See Atl. Coast
Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285 (2012) (providing
if review of the record establishes that an issue is not preserved, then an appellate court should not
reach it). To be preserved for review, an issue must have been both raised to and ruled upon by
the trial court. State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693 (2003) (“In order for an
issue to be preserved for appellate review, it must have been raised to and ruled upon by the trial
[court).”); Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic
that an issue cannot be raised for the first time on appeal, but must have been raised to and ruled
upon by the trial judge to be preserved for appellate review.”). While it appears that Petitioner
raised this argument in a very general fashion to the Hearing Officer, it is clear that the Hearing
Officer did not rule on the argument. Moreover, Appellant filed a Motion in Opposition to the
Hearing Officer’s Recommendation pursuant to S.C. Code Section 23-23-150(E). This motion did
not raise any argument relating to estoppel, waiver, laches, or delay. Finally, Appellant did not
raise this issue to the LETC, and the LETC did not rule on the issue.®
IIl.  Conduct which Occurred Prior to Employment as a Law Enforcement Officer

Appellant asserts that it is an error of law or an abuse of discretion to allow conduct that .
occurred by a mere job applicant to serve as the basis of a lifetime denial of law enforcement
certiftcation. He contends that if the misconduct had been discovered at the time of the application,
he would simply not have been hired and would not have been subject to permanent decertification.
He compares this situation to one in which a dental student improperly lists grades on a school

% Because the Court concludes that this argument is not preserved for review, it need address the other arguments
related to the ten-year period which elapsed between the misconduct and the decertification.
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Elkin v. 8.C. Crim. Just. Acad,, No. 2016-000034, 2017 WL 6508871, at *1 (S.C. Ct. App. Dec.
20, 2017).8

QRDER
IT IS HEREBY ORDERED that the decision below is AFFIRMED.?
"AND IT IS SO ORDERED.
The Honorable Robert L. Reibold
Administrative Law Judge
April 28, 2026
Columbia, South Carolina

® Because the Court agrees with Respondent's first argument, it need not consider the second argument advanced.
Futch v. McAllister Towing of Georgeiawn, Inc., 335 S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (providing appellate
court need not address remaining issues when disposition of prior issue is dispositive).

¥ The Court has thoroughly reviewed the record in this case and the arguments of the parties. The factual discrepancies
highlighted by Appellant, along with his other arguments, were not overlocked. However, when serving an appellate
role, this Court has limited authority to disturb decisions made below as explained above.
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Respondent makes a number of arguments in response. It first contends that this argument
was not preserved for review. Next, Respondent asserts that the argument should be deemed
abandoned pursuant to Rule 37, SCALCR, because it is conclusory and does not include
supporting authority. Respondent also argues that the Administrative Law Court lacks the
authority to apply laches, estoppel, or waiver in an appeal. It contends that Appellant’s own
unclean hands bar his invocation of lgch&s and estoppel. It asserts that Appellant cannot establish
prejudice, as required to support such arguments. Finaily, it contends that the use of such defenses
is inconsistent with the purpose of the relevant statutes.

The Court has reviewed the record and agrees- with Respondent that this argument is not
properly preserved for review and therefore may not be reached by the Court. See Atl. Coast
Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730 S.E.2d 282, 285 (2012) (providing
if review of the record establishes that an issue is not preserved, then an appellate court should not
reach it). To be preserved for review, an issue must have been both raised to and ruled upon by
the trial court. State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693 (2003) (“In order for an
issue to be preserved for appellate review, it must have been raised to and ruled upon by the trial
[court).”); Wilder Corp. v. Wilke, 330 S.C. 71, 76, 497 S.E.2d 731, 733 (1998) (“It is axiomatic
that an issue cannot be raised for the first time on appeal, but must have been raised to and ruled
upon by the trial judge to be preserved for appellate review.”). While it appears that Petitioner
raised this argument in a very general fashion to the Hearing Officer, it is clear that the Hearing
Officer did not rule on the argument. Moreover, Appellant filed a Motion in Opposition to the
Hearing Officer’s Recommendation pursuant to S.C. Code Section 23-23-150(E). This motion did
not raise any argument relating to estoppel, waiver, laches, or delay. Finally, Appellant did not
raise this issue to the LETC, and the LETC did not rule on the issue.’

III. Conduct which Occurred Prior to Employment as a Law Enforcement Officer

Appellant asserts that it is an ervor of law or an abuse of discretion to allow conduct that
occurred by a mere job applicant to serve as the basis of a lifetime denial of law enforcement
certification. He contends that if the misconduct had been discovered at the time of the application,
he would simply not have been hired and would not have been subject to permanent decertification.
He compares this situation to one in which a dental student improperly lists grades on a school

5 Because the Court concludes that this argument is not preserved for review, it need address the other arguments
related to the ten-year period which elapsed between the misconduct and the decertification.
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application and suggests it would be improper for the Board of Dentistry to later revoke the
student’s dental license even though the student had finished at the top of his or her class and
become board certified.®

Respondent makes a number of arguments in response, one of which is that this argument
is not preserved for review. The Court has reviewed the record below. The Hearing Officer did
not rule on the argument. Appellant’s Motion in Opposition to the Hearing Officer’s
Recommendation pursuant to Section 23-23-150(E) did not raise this argument. Appellant also
failed to raise this issue to the LETC. Finally, the LETC did not rule on the issue. Accordingly,
this argument is not preserved for review. See Dunbar, 356 S.C. at 142, 587 S.E.2d at 693 (holding
to be preserved for review, an issue must have been both raised to and ruled upon by the trial
court),
IV. Findings of Mitigation

Appellant argues that the LETC has authority to consider factors in mitigation of
decertification pursuant to S.C. Code Ann. Regs. § 38-004.7 He further contends that a number of
mitigating factors are present this case, including but not limited to:

» Appellant did not violate his oath as a law enforcement officer;

s He did not violate the Department’s drug policy;

s He did not violate his training;

» The actions in question occurred over 10 years ago;

s Appellant was not a law enforcement officer at that time the actions were taken;

¢ Appellant makes other arguments in this section of his brief in a cursory fashion. He contends that withdrawing his
certification it tantamount to an unconstitutional seizure or cruel and unusual punishment, He also argues that the
LETC abused its discretion in selecting decertification, the most severe penalty possible, when it could have selected
a lesser sanction. These arguments are made at most in one or two sentences without supporting authority and are
therefore deemed to be abandoned. Mead v. Beaufort Cnty, Assessor, 419 8.C. 125, 139, 796 S.E.2d 165, 172-73
(Ct. App. 2016) (“When an appellant provides no legal authority regarding a particular argument, the argument
is abandoned and the court can decline to address the merits of the issue.”).

7 This citation appears to be a scrivener's emor. Regulation 38-004 was transferred to another section of the Code of
Regulations on June 2, 2015. Former section 38-004 addressed the denial of certification for a law enforcement
officer. It is currently codifted as section 37-025. Moreover, because this case involved the withdrawal of a
certification rather than the denial of an initial application for a certification, it is actually governed by section 37-026.
In any event, both section 37-025 and 37-026 permmit consideration of mitigation factors. Section 37-026 provides that
“in considering whether to withdraw certification based on misconduct, the Council may consider ths seriousness,
frequen:y and any mitigating circumstances surrounding the act or omission constituting or alleged to constitute
misconduct.”
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s Appellant did admit that he had used some prescription drugs to the Department in
connection with his initial job application;

» Appellant was honest in dealings with SLED;

* The Department never specifically asked Appellant about Adderall; and

s Appellant was an exemplary, award-wining officer.

According to Appellant, the LETC should have made findings of fact regarding mitigating factors.
He believes he is prejudiced by the absence of such findings because, without them, this Court and
other appellate courts cannot review the LETC’s actions for an abuse of discretion in selection of
the appropriate penalty.

Respondent makes two arguments in opposition. It asserts that the LETC is not required
to consider mitigating factors. It also contends that even if an abuse of discretion review were to
occur, this Court would be required to affirm because the LETC committed no error of law and its
conclusions are supported by the facts in the record.

After consideration of these arguments, the Court agrees with Respondent. Respondent is
correct that the LETC is not required to consider mitigating factors. See S.C. Reg. 37-025(B) (“In
considering whether to deny certification based on misconduct, the Council may consider the
seriousness, the remoteness in time[,] and any mitigating circumstances surrounding the act or
omission constituting or alleged to constitute misconduct.” (emphasis added)); see also Kennedy
v. S.C. Ret. Sys., 345 S.C. 339, 352-53, 549 S.E.2d 243, 250 (2001) (“The use of the word ‘may’
(in a statute] signifies permission and generally means that the action spoken of is optional or
discretionary unless it appears to require that it be given any other meaning in the present statute.”).
Because the LETC is permitted to decline to consider mitigating factors in their entirety, the failure
to make findings of fact regarding mitigating factors is not reversible error.

Notably, the two cases Appellant cites in support of his argument, Ragsdale v. S.C.
Criminal Justice Academy, No. 19-ALJ-30-344-AL (Jan. 7, 2020) and Elkin v S.C. Criminal
Justice Academy, No. 15-ALJ-30.0246, 210 WL 9256631, work against the Appellant. It is
certainly true that in Ragsdale, Judge Lenski expressed concern about the gravity of the sanction
imposed by the Council; however, Judge Lenksi actually qffirmed the sanction imposed by the
Council. Additionally, while Judge Robinson reversed the sanction imposed by the Council in
Elkin, Judge Robinson was herself reversed by the Court of Appeals, which reinstated the sanction.
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Elkin v. 8.C. Crim. Just. Acad,, No. 2016-000034, 2017 WL 6508871, at *1 (S.C. Ct. App. Dec.

20, 2017).8
ORDER
IT IS HEREBY ORDERED that the decision below is AFFIRMED,’

" AND IT IS SO ORDERED.

The Honorable Robert L. Reibold
Administrative Law Judge

April 28, 2026
Columbia, South Carolina

% Because the Court agrees with Respondent’s first argument, it need not consider the second argument advanced.
Futch v. McAllister Towing of Georgetown, Inc., 335 S.C. 598, 613, 518 S.E.2d 391, 598 (1999) (providing appellate
court need not address remaining issues when disposition of prior issue is dispositive).

® The Court has thoroughly reviewed the record in this case and the arguments of the parties. The factual discrepancies
highlighted by Appellant, along with his other arguments, were not overlocked, However, when serving an appellate
role, this Court has limited authority to disturb decisions made below as explained above.
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CATE OF S C
I, Jared Thompson, hereby certify that I have on this date served this order upon all parties

to this cause by depositing a copy hereof in the United States mail, postage paid, or by electronic
mail, to the address provided by the party(ies) and/or their attorney(s).

Yol g,

Jared Thompson
Judicial Law Clerk
April 28, 2026
Columbia, South Carolina
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STATE OF SOUTH CAROLINA

Before the South Carolina Law Enforcement Training Council

In the Matter of the Law Enforcement Docket Number 2024-CJA-05-01

Certification of Joshua A. Vargo

)
)
)  FINAL AGENCY DECISION
)

Joshua A. Vargo (“Officer”), in response to an allegation of certification misconduct reported by
the South Carolina Department of Public Safety (“Department”) to the South Carolina Criminal Justice
Academy (“Academy™), pursuant to the requirements of S.C. Code Ann. § 23-23-150 (B) (1), timely
requested a contested case hearing to address the allegation of misconduct filed against the Officer. Notice
of the contested case hearing was communicated to the Officer and the Department, in accordance with
the requirements of S.C. Code Ann. § 23-23-150 (D), and the matter was properly set for hearing on
September 25, 2024.

On March 17, 2025, the South Carolina Law Enforcement Training Council met to, among other
things, discuss this case, listen to oral arguments, and take a vote. Prior to
this meeting, the Training Council reviewed the transcript, exhibits, motions, and Hearing Officer’s
Recommendation. On March 17, 2025, the Training Council voted that Officer did engage in misconduct
and voted that Officer is permanently denied a law enforcement certification in South Carolina.’

STATEMENT OF THE CASE
A. Documentary Evidence

The following documentation was accepted into evidence at the September 25, 2024, hearing and made a
part of the record:

Council Exhibit 1- Letter in reference to Allegation of Certification Misconduct and Right to
Contested Case Hearing

State’s Exhibit 1- Audio/videotape

State’s Exhibit 2- Text Message Exchanges

State’s Exhibit 3- SCEIS Record

State's Exhibit 4- SLED Applicant Questionnaire

tsheriff Foster, Director Stirling, Director Gambrell, Director Mulllkin, Sheriff Falle, Chief Cornett, Major Gallam, and Chief
Holbrook voted that Officer engaged In misconduct and to permanently deny Officer a law enforcement certification.
Attorney General Wilson was not present. Chief Keel and Director Woods were recused.
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State's Exhibit 5- 2013 DPS Employment Application
State's Exhibit 6- 2013 DPS Employee Background Investigation Report
State's Exhibit 7- 2013 DPS Questionnaire

B. Testimonial Evidence
The following testimony was accepted into evidence at the September 25, 2024, hearing and made a part
of the record:

1. Testimony of Captain John Joseph Boehm
2. Testimony of Joshua A, Vargo

Testimony of Capt. Boehm:
Capt. Bochm is the Captain for the Office of Professional Responsibility for the Department and

was assigned to investigate some allegations against Vargo. (Transcript, pp. 24-25) On February 6, 2024,
Vargo was scheduled to pick up a new patrol car and was scheduled to work that day. Vargo told him that
his young daughter was sick. He contacted his immediate supervisor, Corp. Albert, and advised him of
the situation and his appointment to pick up the patrol vehicle. He told his supervisor that his in-laws could
Watch his daughter while he picked up the new patrol car. The corporal agreed and told him that when he
was traveling to and from Columbia and picking up the patrol car he should report it as work time and the
rest of the day should be reported as family sick leave. They confirmed this information in a text message.
The text message conversation confirmed Vargo should put in 6-12 for working time and 12-4 as leave
time. (Transcript, pp. 27-30) On February 7, 2024, Vargo was assigned to work. Corporal Albert tvas
working when he noticed Vargo did not sign on. Since he had not received a phone call from Vargo he
texted him  saying “Waiting for  that phone call” Vargo  responded
“FSL again.” His daughter was still sick. (Transcript, pp. 31-32) The Department found out later that
Vargo had a previously scheduled appointment with SLED at 9am which Corporal Albert did not know
about. Per SLED policy, Vargo would have been notified about the appointment the previous Friday and
Vargo confirmed that he knew about the appointment the previous Friday. Including travel time, the
appointment took five and a half to six hours on February 7, 2024. Vargo’s in-laws took care of the sick
child during that time. Vargo entered a full ten hours of sick leave for February 7, 2024, into SCEIS. His
leave entry was inaccurate and when he texted Corp. Albert he knew he would be going to SLED for the
appointment and did not mention it. He never attempted to correct the issue later. (Transcript, pp. 33-40)

Vargo’s appointment with SLED was for a potential job position. As part of the appointment, he
was required to answer a ﬁuestionnaire. His answers to that questionnaire were forwarded to the
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Department. In the questionnaire, Vargo disclosed that in 2012-2013 he took Adderall approximately 20
times which he purchased from a neighbor at $10 dollars a pill. (Transcript, pp. 40-42) This type of
disclosure when he applied to the Department would have disqualified him from being hired. Capt. Boechm
compared the questionnaire from SLED with Vargo’s Department questionnaires and employment
application from 2013. On his department questionnaire, Vargo stated that he never used or experimented
with any controlled substances within the last ten years, excluding marijuana, (Transcript, pp. 43-45)
During an at home interview for the position at the Department, Vargo did not admit to the Adderall use
when asked if he had ever used or experimented with any prescribed medication not prescribed to him.
(Transcript, pp. 45-47) Vargo also filled out a questionnaire with the Department in October of 2013 where
he was asked “have you ever used someone else’s prescription drug?” Vargo answered “no.” These three
documents were part of the employment process Vargo went through to be hired by the Department in
2013. Vargo did not mention Adderall in any of those documents. (Transcript, pp. 48-49) When Boehm
asked Vargo about the discrepancy between his answers to the Department and to SLED, Vargo figured
he did not think of it when he was applying to the Department. It was not weighing on his mind at that
time, despite it being a recent occurrence. (Transcript, p. 51)

On cross-examination, Boehm explained that SLED contacted highway patrol and then the
highway patrol asked OPR to investigate. Vargo was employed by the Department for a little over ten
years at this point. (Transcript, p. 52) When Vargo spoke with Boehm, he admitted he did not remember
the Adderall until the SLED interview. Boehm did not know that Vargo was being interviewed at SLED
by people he knew from school. (Transcript, p. 58) There was never a question that Vargo’s daughter was
ill on February 6 and 7". Employees put in their time in SCEIS at different times. Vargo recorded the
February leave the day after. His leave could have been corrected internally by an administrator if he
contacted them. (Transcript, pp. 59-65) While at the Department, Vargo was moved to the canine unit
which is a prestigious, specialized unit. (Transcript, p. 66) When Boehm spoke with Vargo, he did not go
over whether Vargo knew Adderall was a prescription drug. (Transcript, p. 68)

A supervisor can input leave, but changing the type of leave that was already entered would have
to be done by the time administrator. (Transcript, p. 73) Boehm spoke with one of Vargo’s original
interviewers from 2013, but not Officer Rikard because he does not work for the Department any longer.
(Transcript, p. 75) Vargo acknowledged he entered his time in the SCEIS program when Boehm asked
him. (Transcript, p. 76) Boehm did not believe he showed him any documentation from SCEIS when he
spoke with Vargo. (Transcript, p. 88)

Vargo
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Testimony of Joshua A. Vargo:
Vargo is thirty-four, married with two children and lives in Aiken. He was born and raised in the

Aiken area. He finished college with a degree in accounting in 2013. During college he was a paid
firefighter but switched to volunteer when he joined highway patrol. He was officially hired by highway
patrol in January of 2014. He was interviewed in Columbia and at his house. He was interviewed by a
board, then at his home and then there was a polygraph. He was hired and assigned to Aiken County. He
has received numerous awards in his ten years with the Department. He was Trooper of the year for his
assigned post five out of the ten years. He received Canine awards, post awards, and an award from
MADD. He was a canine handler and was informed that the Department was disbanding their canine unit.
To continue his canine career, he applied with SLED. (Transcript, pp. 91-97)

The weekend before February 6, 2024, Vargo’s daughter started getting sick. He was scheduled to
work Monday through Wednesday and was scheduled for a holiday Thursday because he had to use the
holiday comp time. His wife stayed home Monday because he had court. He was supposed to pick up a
new patrol car on Tuesday and had gutted his car completely out. He called his supervisor and explained
his daughter was sick. He was able to get his in-laws to watch his daughter and he went and picked up the
new patrol car. The previous week he had spoken with his supervisor about switching his holiday from
Thursday to Wednesday because he had “something come up” Wednesday. The plan was for him to take
the holiday time Wednesday and then he would work Thursday. His supervisor told him to remind him
later in the week. With everything going on, he and his supervisor forgot. When his daughter got sick, he
knew he was going to be out the rest of the week and would not be able to work Thursday so the family
sick leave and the holiday leave were both going to be used. (Transcript, pp. 98-102)

When Boehm told him that he entered the leave, he assumed he was correct. Boehm did not show
him the SCEIS entry, but he has had instances where someone else enters his leave when he is not near a
computer. He has also had instances where they have gone back and made changes to match the calendar.
Based off the SCEIS entry, he does not know if he went in and put in the holiday leave for Wednesday
and the family sick leave for Thursday and then someone in administration changed it to match the
schedule since the schedule had him taking the holiday leave on Thursday. He did not knowingly or
willfully lie about his leave. He had plenty of annual leave he could have taken. (Transcript, pp. 104-106)

When he applied to work for highway patrol in 2013, he first filled out an online application. He
filled it out on August 19, 2013. To his knowledge he did not lie or falsify any information on that
document. He went and participated in a polygraph examination on October 2, 2013. There was also a
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home interview conducted. He did tell them that he took prescription medication that did not belong to
him. Because it was so long ago he does not remember if they went into details about when he took
Adderall and whether the interviewer told him not to worry about it. He did notify them that he uscd
prescription medication that didn’t belong to me before. (Transcript, pp. 111-116)

When he applied to SLED, he called up friends from college who now work for SLED to use as
references. During those conversations they reminisced about the dumb things they did in college. When
he entered the interview room at SLED, the interviewer was an old roommate of some of his college
friends. He simply remembered the information and was trying to be “100 percent” honest about
everything. (Transcript, pp. 117-119) Vargo attests he has not tried to deceive anybody.

On cross-examination, he spoke with his supervisor the previous week about using the holiday
leave on Wednesday, instead of Thursday. He did tell his supervisor that he would need to use family
sick leave and that his daughter was still sick. Because his daughter was sick one day was going to be
holiday leave and one was going to be family sick leave. (Transcript, pp. 126-130)

When he initially answered the SLED questionnaire he told them he used Adderall a few times,
but the polygrapher told him he had to put in an exact number. He told them he could not give them an
exact number because he really didn’t remember. He remembered it was not something he commonly did,
but in his last two years he started to struggle, and he did use Adderall to help him study for tests. At that
point in his life, he didn’t know what controlled substances were since he was not a drug person. He did
not have a law enforcement background. It was something he did a very few times and did not recall at
that moment, Now years later, after talking with college friends who were also employed with SLED, he
remembered it and wanted to be 100 percent honest. The number 20 was a generous approximation
because they wanted an exact number, and he could not give them one. He put 20 down because he knew
he did not have nearly that many. He told them it was a few times. It was not even enough for him to
recall. (Transcript, pp. 131-134) All his Adderall usage occurred before he came to work for highway
patrol. He filled out three documents with highway patrol. None of those mention he used Adderall in
college. He did not mention it because he did not recall it at that time. He graduated and walked from
college in May of 2013. He did not deny using it, but he did not recall the Adderall when he applied for
highway patrol. “If | don’t remember something, I can’t tell you about it.” (Transcript, pp. 135-140)
State’s Exhibit 1:

This exhibit is three segments from a recorded interview between Boehm and Vargo. Vargo | is
approximately three minutes long and outlines Boehm stating the recording and recitation of Garrity and
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putting Vargo under oath. It begins with the conversation about how the administrative investigation
started. Vargo 2 is five seconds where Boehm mentions Adderall and cuts off before Vargo responds.
Vargo 3 appears to be the rest of that segment and is approximately twenty-three minutes long. Vargo 3
is the only segment with potentially useful information.

Boehm asks Vargo why he did not disclose his use of Adderall in 2013 when he originally applied
to join the highway patrol. Vargo states “again” he does not know if he ever once thought about it when
he was doing the polygraph. He wasn't hiding anything, It must not have been on his conscious at that
time. The recent SLED interview he was being nit-picky.

They then moved to the issue with his leave. Vargo states exactly what he testified to during the
hearing. He was intending to use the holiday leave that was scheduled for Thursday on Wednesday for the
polygraph, but then his daughter got sick, and he knew he would be out both days for his daughter’s
sickness, so he just said sick leave for Wednesday and then claimed holiday leave Thursday when he was
home with his sick child.

V. ANALYSIS
The Department is required to prove, by the preponderance of evidence, the Officer engaged in
misconduct, as defined in S.C. Code Ann. § 23-23-150, by “the misrepresentation of employment-related
information”, “wilfully making false, misleading, incomplete, deceitful, or incorrect statements to a law
enforcement officer, a law enforcement agency, or a representative of the agency, except when required
by departmental policy or by the laws of this State”, and/or the Officer provided “false, misleading,
incomplete, deceitful, or incorrect information on a decument, record, report, or form, except when
required by departmental policy or by the laws of this State.”

“Preponderance of evidence” is evidence which convinces the fact finder as to its truth. (See, ¢.g.,
Pascoe v. Wilson, 416 S.C. 628, 640, 788 S.E.2d 686, 693 (2016) citing Gorecki v. Gorecki, 387 S.C. 626,
633, 693, S.E.2d 419, 422 (Ct. App. 2010).) Further, a showing of a preponderance of the evidence means,
“(thhe greater weight of the evidence, not necessarily established by the greater number of witnesses

testifying to a fact but by evidence that has the most convincing force; superior evidentiary weight that,
though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to incline a fair
and impartial mind to one side of the issue rather than the other. . . stronger evidence, however slight the
edge may be.” (See, “preponderance of evidence”, Black's Law Dictionary, (11th ed. 2019).)

To “misrepresent” may be defined as “to give a false or misleading representation of usually with
an intent to deceive or be unfair.” (See, “misrepresent”, Merriam-Webster Dictionary online at
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hitps://www.merriam-webster.com/dictionary/misrepresent) Accordingly, misrepresented information is

information, which is provided for a false or misleading purpose, usually allied with an intent to deceive
the recipient. A ‘“misleading” statement is one that is “deceptive.” (See,
Similarly, a “deceitful” statement, is one that is “intended to

deceive” or is “misleading.” (See, hitps://www.dictionary.com/browse/deceitful) An incomplete

statement is one that is “lacking some part.” (See, https://www.dictionary.com/browse/incomplete)
“[W]illful’ means action taken knowledgeably by one subject to the statutory provisions in disregard of

the action’s legality. No showing of malicious intent is necessary. A conscious, intentional, deliberate,

voluntary decision properly is described as willful, ‘regardless of venial motive.” Intercounty
Construction Co. v. Occupational Safety and Health Review Commission, 522 F.2d 777, 779-780, citing
F.X. Messina Construction Corp. v. Occupational Safety and Health Review Commission, 505 F.2d 701,
762 (1st Cir. 1974). The Court went on to further emphasize, “[W]e agree with the Commission that
willfulness is used in the mere cognitive sense in civil statutes, and connotes bad purpose only when an
element of a criminal act.” Id. at 780, citing United States v. Murdock, 290 U.S. 389, 394 (1933) and
Yarborough v. United States, 230 F.2d 56,61 (4th Cir. 1956). Lastly, Black’s Law Dictionary defines
willful as:

willful adj. (13c) Voluntary and intentional, but not necessarily malicious. A voluntary act

becomes willful, in law, only when it involves conscious wrong or evil purpose on the part of the

actor, or at least inexcusable carelessness, whether the act is right or wrong... (See, Black’s Law

Dictionary (10 ed. 2014))

Based on the evidence presented at the contested case hearing in this matter, the Department’s
allegation concerns two separate issues. First, the Department alleges the Officer committed misconduct
when he reported he was staying home with a sick child Wednesday February 7, 2024, when part of that
day he was in Columbia for a job interview. Second, the Department alleges the Officer committed
misconduct when he failed to disclose using Adderall in college when he was interviewed and hired in
2013 but later admitted to the use when he applied for a job a SLED ten years later.

Regarding the first allegation, the Department has failed to prove by preponderance of the evidence
that the Officer committed misconduct. Officer stated The Officer gave a consistent and credible
explanatioh for the leave issue. He was required to take holiday leave that week which the Department
scheduled for that Thursday. As had been done in the past and the Department did not refute, he spoke
with his supervisor about switching the holiday leave to Wednesday since it had to be used and would

allow him to attend the job interview. He did not tell his supervisor about the job interview because he
Vargo
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was not required to. He then planned to work Thursday. When his child got sick, he knew he would have
to be home with the child both Wednesday and Thursday because the child would not be able to go back
to daycare for at least 24 hours after all symptoms stopped. He was home Thursday with the sick child, so
a full day of family sick leave was used. One presumably may use holiday time for whatever one wishes.
In this case, approximately five hours was used to go to a job interview and the rest was used to care for
a sick child. In the state leave record keeping program (SCEIS), it had down that family sick leave was
used Wednesday, and holiday leave was used Thursday when in reality they were switched. There was no
deception here. Nothing was stolen. This is clerical and substantively does not matter. The Department’s
own exhibit suggests that the Officer may have recorded it correctly and the Department changed it or that
the Department entered the information incorrectly. Only one entry is created by the Officer. The other
two entries were created by HR Admin. (See State’s Exhibit 3) Testimony supported that leave may be
changed after that fact and often was if it did not match the written schedule. There was no misconduct in
this instance.

In the second instance, the Department has provided sufficient evidence of misconduct occurred.
Officer testified that he used Adderall at least a few times in his last two years of college. He testified he
bought them from another person to help him study for big exams. He graduated in May 0f 2013 and then
applied to work for the highway patrol in August 2013. In his application to the highway patrol, he was
asked if he ever used or experimented with any controlled substance within the last ten years and he
answered no. (State’s Ex 5) Later during an at home interview with a JC Rikard, he was asked if he ever
used or experimented with any prescribed medication. No box was checked but in the Total Times section
under the question it stated, “maybe childhcod form mother.” He also answered no to the question “Have
you ever used and/or experimented with any illegal drug or substance not mentioned above.” (State’s Ex
6) Finally, in the questionnaire as part of a polygraph exam for the Department he was asked if he ever
used someone else’s prescription dn;g. The Officer answered “no.” (State Ex. 7) When asked about why
he did not disclose purchasing someone else’s medication mere months before he applied to the
Department, Officer suggested it was not on “his conscious” at that time. (State’s Exhibit 1)* In order to
find this credible, one would have to believe that it was on the Officer’s “conscious” that his mother may
have given him medication when he was ill as a child, but not that he purchased a neighbor’s medication

2 Interestingly, the Officer alleged for the first time at the hearing that he did disclose using someone else’s prescription drugs
during an in-person interview with Rikard in 2013, He did not bring this up in his interview with Boehm. He could not give
any details of that disclosure and could not say whether he mentioned the Adderall in college. The form from that interview
does include the note “maybe childhood form mother.” It does not mention Adderall usage in college. (State’s Ex. 6)
Vargo
Final Agency Declislon Page 8 of 12

ROAC057




as an adult to help him perform better in school. The actions the Officer claims to have forgotten or not
thought about took intention. He had to decide he needed extra help with preparing for his tests. He had
to seek out another person with a prescription for Adderall. He had to convince them to sell some of their
medication to him and then take the medication. By the Officer’s testimony these actions occurred only
months prior and more than one time. Those decisions are not forgettable, especially when you are being
asked on an application to become a law enforcement officer specific questions about drug use.

Next the Officer argued in the hearing that because he had no law enforcement background he did
not understand what the termcontrolled substance meant back in 2013. (Transcript, pp. 131-134) However,
this question came after several specifically dealing with drugs. (State’s Ex. 5). He also answered no to
ever using someone else’s prescription drugs. ?State Ex 7) The Officer would have us believe that as an
adult he did not know that purchasing pills from a neighbor to enhance his performance on exams was not
unlawful? Any middle-school-aged child who participated in D.A.R.E. or watched an after-school special
on television correctly answers that question. He knew the pills he purchased were prescription drugs
because otherwise he would have gone to the drug store and bought them instead of paying $10 dollars a
pill to his neighbor. It is not believable that the Officer did not remember what he did such a short time
prior or that he did not understand those actions to be problematic.

The record established that the Officer purchased prescription Adderall to use for studying for
exams in 2012 and 2013. He was asked about drug use and specifically about using someone else’s
prescription medications and he denied doing so or claimed he may have used some as a child when his
mother gave it to him. Then after ten years of service as a law enforcement officer and knowing his
« interviewers at SLED might remember his past, he disclosed purchasing the Adderall and using it in
violation of the law. There was a clear motive not to disclose his drug use in 2013. We do not find the
Officer’s explanations credible. The evidence supports the Officer intentionally entered false statements
on his application to the Department in 2013. The recency of his conduct to his application and the context
in which the questions were asked counter the Officer’s assertions that he did not know purchasing
someone else’s medicine was illegal or that it slipped his mind. His false answers helped secure him
employment with the Department. Therefore, we find the Department proved the Officer committed
misconduct in this case.

FINDINGS OF FACT
Based on the Hearing Officer’s Recommendation, Hearing Transcripts, Hearing Exhibits, motions, oral
arguments, and all factors offered by the Officer in mitigation we find as a fact:

Vargo
Final Agency Decision Page 9 of 12

ROA0058



. The allegations of misconduct against Officer in the Personnel Change in Status Report
(Notification of Separation Due to Misconduct) to the Criminal Justice Academy (Academy)
by the Department, is supported by the evidence adduced at the contested case hearing;

. The Department met its burden of showing by a “preponderance of evidence” that Officer
engaged in misconduct through wilfully making false, misleading, incomplete, deceitful, or
incorrect statements to a law enforcement officer, a law enforcement agency, or a
representative of the agency, except when required by departmental policy or by the laws of
this State , as was alleged in the Personnel Change in Status Report (Notification of Separation
Due to Misconduct) provided by the Department to the Academy;

. Officer testified that he used Adderall at least a few times in his last two years of college. He
testified he bought them from another person to help him study for big exams. He graduated
in May of 2013 and then applied to work for the highway patrol in August 2013. When asked
about why he did not disclose purchasing someone else’s medication mere months before he
applied to the Department, Officer suggested it was not on “his conscious” at that time. (State’s
Exhibit 1) This is not credible because in order to find this credible, one would have to believe
that it was on the Officer’s “conscious” that his mother may have given him medication when
he was ill as a child, but not that he purchased a neighbor’s medication as an adult to help him
perform better in school. The actions the Officer claims to have forgotten or not thought about
took intention. He had to decide he needed extra help with preparing for his tests. He had to
seek out another person with a prescription for Adderall. He had to convince them to sell some
of their medication to him and then take the medication. By the Officer’s testimony these
actions occurred only months prior and more than one time. Those decisions are not
forgettable, especially when you are being asked on an application to become a law
enforcement officer specific questions about drug use.

. Additionally, the record established that the Officer purchased prescription Adderall to use for
studying for exams in 2012 and 2013. He was asked about drug use and specifically about
using someone else’s prescription medications and he denied doing so or claimed he may have
used some as a child when his mother gave it to him. Then after ten years of service as a law
enforcement officer and knowing his interviewers at SLED might remember his past, he
disclosed purchasing the Adderall and using it in violation of the law. There was a clear motive
not to disclose his drug use in 2013. We do not find the Officer’s explanations credible. The
evidence supports the Officer intentionally entered false statements on his application to the
Department in 2013. The recency of his conduct to his application and the context in which
the questions were asked counter the Officer’s assertions that he did not know purchasing
someone else’s medicine was illegal or that it slipped his mind. His false answers helped secure
him employment with the Department.

. The Department met its burden of showing by a “preponderance of evidence” that Officer
engaged in misconduct by wilfully providing false, misleading, incomplete, deceitful, or
incorrect information on a document, record, report, or form, except when required by
departmental policy or by the laws of this State as was alleged in the Personnel Change in
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Status Report (Notification of Separation Due to Misconduct) provided by the Department to
the Academy;

6. In his application to the highway patrol, he was asked if he ever used or experimented with
any controlled substance within the last ten years and he answered no. (State’s Ex 5) Later
during an at home interview with a JC Rikard, he was asked if he ever used or experimented
with any prescribed medication. No box was checked but in the Total Times section under the
question it stated, “maybe childhood form mother.” He also answered no to the question “Have
you ever used and/or experimented with any illegal drug or substance not mentioned above.”
(State’s Ex 6) Finally, in the questionnaire as part of a polygraph exam for the Department he
was asked if he ever used someone else’s prescription drug. The Officer answered “no.” (State
Ex. 7) This was established as untrue at the contested case hearing when Officer admitted to
purchasing Adderall from an individual in order to study for college exams. Officer’s
reasoning for this untruthful statement is not credible.

7. The allegations of misconduct against Officer set forth in the Personnel Change in Status
Report (Notification of Separation Due to Misconduct) by the Department should be deemed
proven by the preponderance of evidence adduced at the contested case hearing.

CONCLUSIONS OF LAW
Based on the Hearing Officer’s Recommendation, Hearing Transcripts, Hearing Exhibits, motions, oral

arguments, and all factors offered by the Officer in mitigation we conclude as a matter of law:

1. Pursuant to S.C. Code Ann. § 23-23-80 (6), the South Carolina Law Enforcement Training
Council (“Council”) is authorized, infer alia, to “provide for suspension, revocation, or
restriction” of law enforcement certification in accordance with the regulations promulgated
by the Council;

2. Pursuant to S.C. Code Ann. Regs. 37-025, Council may deny law enforcement certification
“based on evidence satisfactory to the Council that the candidate has engaged in misconduct”;

3. Areview of the record in this matter discloses that there exists preponderance of evidence that
Officer committed misconduct, as defined in S.C. Code Ann. § 23-23-150 (A) (3) (i) wilfully
making false, misleading, incomplete, deceitful, or incorrect statements to a law enforcement
officer, a law enforcement agency, or a representative of the agency, except when required by
departmental policy or by the laws of this State as was alleged and reported to the Academy
by the Department;

4. A review of the record in this matter discloses that there exists preponderance of evidence that
Officer committed misconduct, as defined in S.C. Code Ann. § 23-23-150 (A) (3) (k) wilfully
providing false, misleading, incomplete, deceitful, or incorrect information on a document,
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record, report, or form, except when required by departmental policy or by the laws of this
State as was alleged and reported to the Academy by the Department;

5. The misconduct allegations reported by the Department have been proven by a preponderance
of the evidence and, pursuant to the provisions of S.C. Code Ann. Regs. 37-107, Council may
conclude that, based on the evidence adduced at the contested case hearing and applicable
statutes and regulations, Officer has committed misconduct; and

6. Pursuantto S.C. Code Ann. Regs. 37-025, satisfactory evidence exists to support the Council’s
denial of Officer’s eligibility for certification as a law enforcement officer in the State of South
Carolina.

SANCTION

THEREFORE, IT IS ORDERED: Officer is permanently denied a law enforcement certification
in South Carolina,

AND IT IS SO ORDERED.

€s L. Fostef] Chaimfan Law Enforcement Training Council
Sheriff of Newberry County
On Behalf of the Law Enforcement Training Council

November 5 , 2025
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STATE OF SOUTH CAROLINA

ADMINISTRATIVE LAW COURT
Joshua Vargo, ) Docket No. 25-ALJ-30-0138-AP
Appellant, ;
v. ; ORDER OF REMAND
South Carolina Criminal Justice Academy, ;
Respondent. ;

)

This matter comes before the South Carolina Administrative Law Court (ALC or Court)
pursuant to an appeal by Joshua Vargo (Appellant) from the decision of the Law Enforcement
Training Council (LETC), which permanently denied Appellant’s law enforcement certification in
the State of South Carolina due to a finding of misconduct. The ALC has jurisdiction to hear this
matter pursuant to section 23-23-150 of the South Carolina Code (Supp. 2024) and subsection 1-
23-600(E) of the South Carolina Code (Supp. 2024).

Upon consideration of the briefs and the Record, 1 conclude that the matter must be
remanded to the LETC. |

BACKGROUND
Appellant was formerly employed by the South Carolina Department of Public Safety

(Department) as a police officer for approximately ten years. Appellant was scheduled to pick up
his patrol car and work on February 6, 2024. However, his young daughter became sick that day
so he contacted his supervisor, Corporal Albert, who instructed him he could claim the time he
spent picking up his patrol car as work time, and family sick leave for the remainder of the day.
Appellant was again scheduled for work the next day. Yet, when Corp. Albert noticed that
Appellant had not signed on nor called, he texted him. Appellant responded “FSL,” in other words,
family sick leave. However, the Department later discovered that Appellant’s absence was due to
him attending scheduled job interview with South Carolina Law Enforcement Division (SLED)
which lasted five and a half to six hours. Notwithstanding this fact, Appellant entered sick leave

for his absence that day. T T
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As part of his SLED job interview, Appellant filled out a questionnaire, which was
forwarded to the Department. In the questionnaire, Appellant was asked:

Have you ever used/tried any illegal drug(s) other than marijuana or abused any
prescription drugs prescribed for yourself or for someone else. Yes () No (); if
Yes, circle the appropriate drug(s): cocaine, LSD, amphetamine, hashish,
k2spice/synthetic marij., crack, heroin, peyote, pain killers, barbiturates, rohyphnol,
opium, mushrooms, oxycontin, valium, ketamine, ecstasy, sleeping pills,
hydrocodone, Xanax, mescaline, salvia, methadone, codeine, methamphetamine,
GHB, PCP, adderall/ritalin, morphine, other (not listed), and inhalants: glue, paint,
acetone, nitrous oxide or any similar substance.

(Emphasis added). Appellant checked yes and circled Adderall and Oxycontin. In the explanatory
section, Appellant stated that the first time he tried it was 2012-2013 and had it a “few” times. In
addition, he stated:

took one ‘puff’ of marijuana prior to [law enforcement]. In college I took Adderall
a few times to help with exams/late study nights. Taken Oxy[contin] after
surgeries, always prescribed and never abused it. 2012-2013 took Adderall
approximately 20 times, purchased from my neighbor at $10 a pill.

Notably, Appellant filled out a similar questionnaire when he applied to the Department in
2013.! When asked: “[h]Jave you used/and or experimented with any controlled substance within
the last 10 years (excluding marijuana),” Appellant answered “No” to this question on August 19,
2013. In addition, when asked “Have you ever used and/or experimented with any prescribed

" medication not prescribed to you”, Appellant responded, “maybe childhood f[rom] mother.”
(Emphasis added). Lastly, Appellant denied the use of illegal drugs, specifically marijuana.

As part of the interview process with the Department, Appellant also underwent a
polygraph examination on October 2, 2013.2 The Law Enforcement Polygraph Questionnaire
asked: “Have you ever used any of the following drugs or narcotics listed below?” “Adderall”
was not specifically listed and Appellant answered “No”. Additionally, during his background
interview with J.C. Rikard on October 24, 2013, Appellant was asked whether he “ever used
someone else’s prescription drug?”’ (Emphasis added). J.C. Rikard, who completed the
background interview form, notated that Appellant indicated “maybe in childhood from his

! This questionnaire was generated by the Division of Human Resources of the State of South Carolina. It is a
generic, widely used and understood form.

2 In his brief, Appellant asserts that he acknowledged the use of someone else’s prescription drugs during the
polygraph examination yet, he could not remember details of his attestation. Additionally, the polygraph operator,
J.C. Rikard, was not called as a witness by either party and there is no transcript of the examination.
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mother.”? Significantly, Appellant did not mention the use of Adderall in any other Department
questionnaire or form.

As a result of the discrepancies in Appellant’s responses to SLED and the Department and
the issue surrounding Appellant’s use of sick leave on February 7,2024, the Department initiated
an investigation. = When Captain Boehm from the Office of Professional Responsibility
interviewed Appellant about the discrepancies on the forms, Appellant responded that he did not
think of it when he was applying to the Department as it was not on his mind at that time. As for
the leave issue, Appellant attested he did not knowingly or willfully lie about his leave as he had
plenty of leave to take. He explained that he originally planned on using holiday leave for the
interview but when his daughter got sick, plans changed. He acknowledged he entered sick leave
but stated that while he forgot to edit the time in the system his supervisor could have corrected it
as he had in the past. .

On May 1, 2024, the Department submitted a personal change in status report of separation
form (PCS form) to the Criminal Justice Academy’s Certification Unit. The separation action was
listed as misconduct as defined under section 23-23-150 of the South Carolina Code (2025) and/or
regulation 37-025 of the South Carolina Code of Regulations (Supp. 2024). On May 2, 2024, the
Academy served Appellant with the misconduct allegation and notified him of his right to a
contested case hearing. Afterwards, Appellant timely requested a contested case hearing, which
was held on September 25, 2024,

On December 30, 2024, the Hearing Officer issued findings and recommendations. The
Hearing Officer’s recommendation included, in part, sections entitled “Documentary and
Testimonial Evidence,” “Analysis,” and “Recommended Findings of Fact.” In the “Analysis”
section, the Hearing Officer concluded that a preponderance of the evidence did not support the
Department’s allegation that Appellant committed misconduct when he reported he was staying
home with a sick child on February 7, 2024, because Appellant “gave a consistent and credible
explanation for the leave issue.” As for the second allegation, the Hearing Officer found the
Department provided sufficient evidence that misconduct occurred because Appellant admitted he

3 Appellant contends that the “brief notes from J.C. Rikard” do not substantiate the Department’s contention.
Indeed, as already mentioned above, Rikard was not called as a witness by either party and there is no indication he
filled these questions out or had any “notes” in this exhibit. Likewise, there is no indication that Appellant himself
completed this form. Nonetheless, Appellant does not contest that the response given to the Department about the use
of someone else’s prescription drugs was false.
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used Adderall a few times in his last two years of college yet, in his job application with the
Department, he answered that he had not used or experimented with any controlled substance
within the last ten years. The Hearing Officer further found that when asked during the background
interview if he ever used or experimented with any prescribed medication, he did not check the
“yes” box but rather indicated that “maybe in childhood from his mother.” Finally, in the Law
Enforcement Polygraph Questionnaire Appellant represented that he never used someone else's
prescription drug.

In evaluating whether the conduct was willful, the Hearing Officer looked to Black’s Law
Dictionary, which defined “willful” as “[v]oluntary and intentional, but not necessarily malicious.
A voluntary act becomes willful, in law, only when it involves conscious wrong or evil purpose
on the part of the actor, or at least inexcusable carelessness, whether the act is right or wrong . . . .”
Willful, BLACK’S LAW DICTIONARY (10th ed. 2014). The Hearing Officer then concluded that the
evidence reasonably supported the Department’s allegation that “more likely than not that
[Appellant] was misleading about his Adderall use when applying with the Department. As such,
the Hearing Officer concluded that the Department had shown by the preponderance of the
evidence, that Appellant] engaged in misconduct as defined by section 23-23-150 of the South
Carolina Code (2025).

As aresult of this analysis, the Hearing Officer recommended the LETC issue the following
findings of fact:

1. The allegation of misconduct against Officer, as reported in the Personnel Change in Status

Report (Notification of Separation Due to Misconduct) provided to the Academy by the

Department, is supported by the evidence adduced at the contested case hearing held on
September 25, 2024,

2. The Department has not met its burden of showing by the “preponderance of evidence”
that Officer engaged in misconduct through willfully making false, misleading,
incomplete, deceitful, or incorrect, statements to a law enforcement officer, a law
enforcement agency, or a representative of the agency, except when required by
departmental policy or by the laws of this State as was charged in the Personnel Change in
Status Report (Notification of Separation Due to Misconduct) provided by the Department
to the Academy;

3. The Department has met its burden of showing by the “preponderance of the evidence”
that Officer engaged in misconduct through willfully providing false, misleading,
incomplete, deceitful, or incorrect information on a document, record, report, or form as
was charged in the Personnel Change in Status Report (Notification of Separation Due to
Misconduct) provided by the Department to the Academy;
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4.

The Department has met its burden of showing by the “preponderance of evidence” that
Officer engaged in misconduct by the mlsrepresentatlon of employment related
information as was charged in the Personnel Change in Status Report (Notification of
Separation Due to Misconduct) provided by the Department to the Academy; and

The allegation of misconduct against Officer as set forth in the Personnel Change in Status
Report (Notification of Separation Due to Misconduct) by the Department should be
deemed substantiated by the evidence adduced at the hearing.

The Hearing Officer also recommended the LETC issue the following conclusions of law:

1.

Pursuant to S.C. Code Ann. § 23-23-80 (6), the South Carolina Law Enforcement Training
Council (:Council”) is authorized, inter alia, to "provide for suspension, revocation, or
restriction” of law enforcement certification in accordance with the regulations
promulgated by the Council;

Pursuant to S.C. Code Ann. Regs. 37-025, Council may deny law enforcement certification
“based on evidence satisfactory to the Council that the candidate has engaged in
misconduct’;

. A review of the record in this matter discloses that there does not exist preponderance of

the evidence that the ‘Officer committed misconduct, as defined in S.C. Code Ann. § 23-
23-150 (A) (3) (i), by wilfully making false, misleading, incomplete, deceitful, or incorrect
statements to a law enforcement officer, a law enforcement agency, or a representative of
the agency. except when required by departmental policy or by the laws of this State”

A review of the record in this matter discloses that there exists preponderance of evidence
that Officer committed misconduct, as defined in S.C. Code Ann. § 23-23-150 (A) (3) (k),
by having "willfully made false, misleading, incomplete, deceitful, or incorrect
information on a document, record, report, or form, except when required by departmental
policy or by the laws of this State” as was alleged and reported to the Academy by the

Department;

A review of the record in this matter discloses that there exists preponderance of the
evidence that Officer committed misconduct, pursuant to S.C. Code Ann. § 23-23-150 (A)
(3) (h). by the misrepresentation of employment-related information; and

The misconduct allegation reported by the Department has been proven by the
preponderance of evidence and, pursuant to the provisions of S.C. Code Ann. Regs. 37-
107, Council may conclude that, based on the evidence adduced at the contested case
hearing and applicable statutes and regulations, Officer has committed misconduct.

On March 17, 2025, the LETC concluded that Appellant engaged in misconduct. In its

Final Decision, the LETC appears to have adopted word for word, the Hearing Officer’s

“Documentary and Testimonial Evidence” and “Analysis” sections. The LETC also adopted all

of the Hearing Officer’s recommended findings of facts with the exception that the LETC found

that:
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The Department met its burden of showing by a ‘preponderance of evidence’ that
Officer engaged in misconduct through willfully making false, misleading,
incomplete, deceitful, or incorrect statements to a law enforcement officer, a law
enforcement agency, or a representative of the agency, except when required by
departmental policy or by the laws of this State, as was alleged in the Personnel
Change in Status Report (Notification of Separation Due to Misconduct) provided
by the Department to the Academy.

Based on these findings, the LETC concluded that Appellant violated subsections 23-23-
150(A)(3)(i), (k) of the South Carolina Code (2025) and regulation 37-107 of the South Carolina
Code of Regulations (Supp. 2024). Pursuant to its authority under regulation 37-108(A) of the
South Carolina Code of Regulations (2015 & Supp. 2024), the LETC permanently denied
Appellant law enforcement certification. Appellant then filed a Notice of Appeal with this Court.

STAND 0 VIEW
The LETC had the authority to issue a final agency decision in this matter pursuant to
section 23-23-150(D) of the South Carolina Code (Supp. 2024). The appellate review of this
matter by the ALC is “in the same manner as prescribed in Section 1-23-380 for judicial review of
final agency decisions . ...” S.C. Code Ann. § 1-23-600(E) (Supp. 2024). Section 1-23-380(5)
of the South Carolina Code (Supp. 2024) states:

The court may reverse or modify the decision [of an agency] if substantial rights of
the appellant have been prejudiced because the administrative findings, inferences,
conclusions or decisions are:

(a) inviolation of constitutional or statutory provisions;
(b)  in excess of the statutory authority of the agency;
(¢)  made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative and substantial
evidence on the whole record; or

(f)  arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

§ 1-23-380(5).

A decision is supported by “substantial evidence” when the record as a whole allows
reasonable minds to reach the same conclusion as the agency. Friends of the Earth v. Pub. Serv.
Comm’n of S.C., 387 S.C. 360, 366, 692 S.E.2d 910, 913 (2010). The fact that the record, when
considered as a whole, presents the possibility of drawing two inconsistent conclusions from the
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evidence does not prevent the agency’s findings from being supported by substantial evidence.
Waters v. S.C. Land Res. Conservation Comm’n, 321 S.C. 219, 226, 467 S.E.2d 913, 917 (1996).
In applying the substantial evidence rule, “a reviewing court will not overturn a finding of fact by
an administrative agency ‘unless there is no reasonable probability that the facts could be as related
by a witness upon whose testimony the finding was based.”” Sea Pines Ass 'n for Prot. of Wildlife,
Inc. v. S.C. Dep't of Natural Res., 345 S.C. 594, 603-04, 550 S.E.2d 287, 292 (2001) (quoting Lark
v. Bi-Lo, Inc., 276 S.C. 130, 136, 276 S.E.2d 304, 307 (1981)). When applying the substantial
evidence rule, the factual findings of the administrative agency are presumed to be correct. Rodney
v. Michelin Tire Co., 320 S.C. 515, 519, 466 S.E.2d 357, 359 (1996). Furthermore, the reviewing
court is prohibited from substituting its judgment for that of the agency as to the weight of the
evidence on questions of fact. Grant v. S.C. Coastal Council, 319 S.C 348, 353, 461 S.E.2d 388,
391 (1995). Finally, the party challenging an agency action has the burden of proving convincingly
that the agency’s decision is unsupported by substantial evidence. Waters, 321 S.C. at 226, 467
S.E.2d at 917.

DISCUSSION

Here, the LETC’s final decision does not contain sufficient findings of fact to support its
conclusory conclusions of law. In fact, the only specific findings are set forth in the Analysis
section. However, the analysis does not support the LETC’s conclusion that Appellant’s conduct
was “willful” as required by subsection 23-23-150. Undeniably, the analysis sets forth that the
Appellant misrepresented his prior use of Adderall yet the LETC’s findings offer supporting
explanation for his actions. For instance, the Final Order provides:

It is understandable that someone would not remember all the details of
multiple interviews from ten years ago, but the Officer’s only answer is either he
must have discussed the Adderall use with the interviewer or that he simply forgot
he was purchasing someone’s prescribed medications as a study aid mere months
before applying for the job. It does appear that the SLED interviewers asked
much more detailed questions. In State's Exhibit 4, the Officer’s admission
appears to be'added after the initial explanation. The Officer testified that the SLED
interviewers required an exact number of pills when he really could not remember.
It is plausible that the Officer was so naive that he did not know what a controlled
substance was and that he only took the pills a few times, so they simply did not
come to his mind when filling out his application and then later when he was being
interviewed and polygraphed by highway patrol. It is plausible that being a
seasoned officer speaking with an interviewer who knew of him in college that he
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remembered the pills ten years later and wished to overstate the issue to be
one hundred percent honest. .. Human memory is notoriously unreliable.

(emphasis added). Curiously, the LETC then found that “there is sufficient evidence that it is
more likely than not that the Officer was misleading about his Adderall use when applying with
the Department.” (Emphasis added). Importantly, the analysis did not consider whether
Appellant’s conduct was “willful.” Nonetheless, the LETC concluded that the “Department has
met its burden of showing by the ‘preponderance of the evidence’ that Officer engaged in
misconduct through willfully providing false, misleading, incomplete, deceitful, or incorrect
information on a document, record, report, or form...” (emphasis added).

“An administrative body must make findings which are sufficiently detailed to enable this
Court to determine whether the findings are supported by the evidence and whether the law has
been applied properly to those findings.” Porter v. S.C. Pub. Serv. Comm'n, 333 S.C. 12, 21, 507
S.E.2d 328, 332 (1998) (emphasis added); S.C. Code Ann. § 58-9-1160 (1976). Although an
administrative agency is not required to present its findings of fact and reasoning in any particular
format, it is better practice is to present them in an organized and regimented manner. Id.
Furthermore, “a recital of conflicting testimony followed by a general conclusion is patently
insufficient to enable a reviewing court to address the issues.” Id. (emphasis added). Moreover,
“[w]here material facts are in dispute, the administrative body must make specific, express
findings of fact.” Id. (emphasis added); S.C. Code Ann. § 1-23-350 (2005) (“Findings of fact, if
set forth in statutory language, shall be accompanied by a concise and explicit statement of the
underlying facts supporting the findings.”).

In this case, the LETC’s decision is based upon findings of fact that are so conclusory, they
merely state that substantial evidence supports the allegations of misconduct. The decision does
not state which specific facts were relied upon or why the facts relied upon indicated misconduct.
_Assuch, the Court is left without any ability to determine what specific testimony or other evidence
the LETC relied on when making its findings; in particular, the finding that the misconduct was
willful. As Porter instructs, the LETC’s recitation of testimony followed by general conclusions
is “patently insufficient” to enable this Court to review the LETC’s decision. Porter, 333 S.C. at
21, 507 S.E.2d at 332. Because the LETC’s findings of fact are insufficient, the Court cannot

determine if substantial evidence supports the decision.
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IT IS THEREFORE ORDERED that the matter is REMANDED to the Law

Enforcement Training Council to review its final agency decision in compliance with this Order

and Porter.
AND IT IS SO ORDERED.
Ralph King Anderson, 11
Chief Administrative Law Judge
September 19, 2025

Columbia, South Carolina
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home interview conducted. He did tell them that he took prescription medication that did not belong to
him. Because it wes so long ago he does not remember if they went into details about when he took
Adderall and whether the interviewer told him not to worry about it. He did notify them that he used
prescription medication that didn’t belong to me before. (Transcript, pp. 11 1-116)

When he applied to SLED, he called up friends from coltege who now work for SLED to use as
references. During those conversations they reminisced about the dumb things they did in college. When
he entered the interview room &t SLED, the interviewer was an old roommate of some of his college
friends. He simply remembered the information and was trying to be “100 percent” honest about
everything. (Transoript, pp. 117-119) Vargo attests he has not tried to deceive anybody.

On cross-examination, he spoke with his supervisor the previous week about using the holiday
leave on Wednesday, instead of Thursday. He did tell his supeyvisor that he would need to use family
sick leave and that his daughter was still sick. Because his daughter was sick one day was going to be
holiday leave end one was going to be family sick leave, (Transcript, pp- 126-130)

When he initially answered the SLED questionnaire ke told them he used Adderell a fow times,
but the polygrapher told him he had to put in an exact number. He told them he could not give them an
exact number because he really didn’t remember. He remembered it was not something he commonly did,
butlnhlslasttwoyealshestavtedtoswggle.andhedtdusoAddemlltohclphhn study for tests. At that
point in his life, he didn't know what controlled substances were since he was not a drug person. He did
not have a law enforcement background. It was something he did a very few times and did not recall at
that moment. Now years later, after talking with college friends who were also employed with SLED, he
remembered it and wanted to be 100 pmeathonest.ThenumberZOwasagmusapwxlmﬁon
because they wanted an exact numbes, and he could not give them one. He put 20 down because he knew
he did not have nearly that many. He told them it was a few times. It was not even enough for him to
vecall. (Transcript, pp. 131-134) All his Adderall usage occurred before he came to work for highway
patrol. He filled out thres documents with highway patrol. None of those menticn he used Adderall in
college. He did not mention it because he did not vecall it at that time. He graduated and walked from
college in May of 2013. He did not deny using it, but he did not recall the Adderall when ke applied for
highway patrol, “If 1 don’t remember something, | can't tell you about it.” (Transcript, pp. 135-140)
State’s Exhibitds

This exhibit is three ssgments from a recorded interview between Boehm and Vardo. Vargo 1is
approximately three minutes long and outlines Boehm stating the recording and recitation of Garrity end
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STATE OF SOUTH CAROLINA
Before the South Carolina Law Enforcement Training Council

In the Matter of the Law Enforcement Docket Number 2024-CJA-05-01

Certification of Joshua A. Vargo

)
)
) FINAL AGENCY DECISION
)

Joshua A. Vargo (“Officer™), in response to an allegation of certification misconduct reported by
the South Carolina Department of Public Safety (“Department”) to the South Carolina Criminal Justice
Academy (“Academy™), pursuant to the requirements of S.C. Code Ann. § 23-23-150 (B) (1), timely
requested a contested case hearing to address the allegation of misconduct filed against the Officer. Notice
of the contested case hearing was communicated to the Officer and the Department, in accordance with
the requirements of S.C. Code Ann. § 23-23-150 (D), and the matter was properly set for hearing on
September 25, 2024.

On March 17, 2025, the South Carolina Law Enforcement Training Council met to, among other
things, discuss this case, listen to oral arguments, and teke a vote, Prior to
this meeting, the Training Council reviewed the transcript, exhibits, motions, and Hearing Officer’s
Recommendation. On March 17, 2025, the Training Council voted that Officer did engage in misconduct
and voted that Officer is permanently denied a law enforcement certification in Scuth Carolina.!

STATEMENT OF THE CASE
A, Documentary Evidence

The following documentation was accepted into evidence at the September 25, 2024, hearing and made a
part of the record:

Council Exhibit 1- Letter in reference to Allegation of Certification Misconduct and Right to
Contested Case Hearing

State’s Exhibit 1- Audio/videotape

State’s Exhibit 2- Text Message Exchanges

State’s Exhibit 3- SCEIS Record

State's Exhibit 4- SLED Applicant Questionnaire

sheriff Foster, Director Stirling, Dlrector Gambrell, Director Mullikin, Sheriff Falle, Chief Cornett, Major Gatlam, and Chief
Holbreok voted that Officer engaged [n misconduct and to parmanently deny Officer a taw enforcement certification.
Attorney General Wilson was not present. Chief Keel and Olrector Woods were recused.
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State's Exhibit 5- 2013 DPS Employment Application )
State's Exhibit 6- 2013 DPS Employee Background Investigation Report

State's Exhibit 7- 2013 DPS Questionnaire

B. T&ﬁmonlal Evidence
The following testimony was accepted into evidence at the September 25, 2024, hearing and made a part

of the record:

I. Testimony of Captain John Joseph Bochm

2. Testimony of Josht_la A, Vargo

of Ca H

Capt. Boghm is the Captain for the Office of Professional Responsibility for the Department and
was assigned to investigate some allegations against Vargo. (Transcript, pp. 24-25) On February 6, 2024,
Vargo was scheduled to pick up a new patrol car and was scheduled to work that day. Vargo told him that
his young daughter was sick. He contacted his immediate supervisor, Corp. Albert, and advised him of
the situation and his sppointment to pick up the patrol vehicle, He told his supervisor that his in-laws could
watch his daughter while he picked up the new patrol car. The corporal agreed and told him that when he
was traveling to and from Columbia and picking up the patrol car he should report it as work time and the
rest of the day should be reported as family sick leave, They confirmed this information in a text message.
The text message conversation confirmed Vargo should put in 6-12 for working time and 12-4 as leave
time. (Transcript, pp. 27-30) On February 7, 2024, Vargo was assigned to work. Corporal Albert was
working when he noticed Vargo did not sign on. Since he had not received a phone call from Vargo he
texted him saying “Weiting for that phone call” Vargo  responded
“FSL again.” His daughter was still sick. (Transcript, pp. 31-32) The Department found out later that
Vargo had a previously scheduled appointment with SLED at 9am which Cosporal Albert did not know
about. Per SLED policy, Vargo would have been notified about the appointment the previous Friday and
Vargo confirmed that he knew ebout the appointment the previous Friday. Including travel time, the
appointment took five and a half to six hours on February 7, 2024, Vargo's in-laws took care of the sick
child during that time. Vargo entered a full ten hours of sick leave for February 7, 2024, into SCEIS. His
leave entry was inaccurate and when he texted Corp. Albert he knew he would be going to SLED for the
appointment and did not mention it. He never attempted to correct the issue later. (Transcript, pp. 33-40)

Vargo’s appointment with SLED was for a potential job position. As part of the appointment, ke
Wwas required to answer a questionnaire. His answers to that questionnaire were forwarded to the
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Department. In the questionnaire, Vargo disclosed that in 2012-2013 he took Adderall approximately 20
times which he purchased from a neighbor at $10 dollars a pill. (Transcript, pp. 40-42) This type of
disclosure when he applled to the Department would have disqualified him from being hired. Capt. Boehm
compared the questionnaire from SLED with Vargo’s Department questionnaires and employment
application from 2013, On his department questionnaire, Vargo stated that he never used or experimented
with any controlled substances within the last ten years, excluding marijuana. (Transcript, pp. 43-45)
During an at home interview for the position at the Department, Vargo did not admit to the Adderall use
when asked if he had ever used or experimented with any prescribed medication not preseribed to him.
(Transcript, pp. 45-47) Vargo also filled out a questionnaire with the Depastment in October 0f2013 where
he was asked “have you ever used someone else’s prescription drug?” Vargo answered “no.” These three
documents were part of the employment process Vargo went through to be hired by the Department in
2013. Vargo did not mention Adderal! in any of those decuments. (Transcript, pp. 43-49) When Boehm
asked Vargo about the discrepancy between his answers to the Department and to SLED, Vargo figured
he did not think of it when he was applying to the Department. It was not weighing on his mind at that
time, despite it being a recent occurrence. (Transcript, p. 51)

On cross-examination, Boehm explained that SLED contacted highway patro} and then the
highway patrol asked OPR to investigate, Vargo was employed by the Department for a little over ten
years at this point, (Transcript, p. 52) When Vargo spoke with Boehm, he admitted he did not remember
the Adderall until the SLED interview, Boehm did not know that Vargo was being interviewed at SLED
by people he knew from school. (Transcript, p. 58) There was never a question that Vargo's danghter was
ill on February 6 and 7. Employees put in their time in SCEIS a1 different times. Vargo recorded the
February leave the day after. His leave could have been corrected internally by an administrator if he
contacted them. (Transcript, pp. 59-65) While at the Department, Vargo was moved to the canine unit
which is a prestigious, specialized unit. (Transcript, p. 66) When Boechm spoke with Vargo, he did not go
over whether Vargo knew Adderall was a prescription drug. (Transcript, p. 68)

A supervisor can input leave, but changing the type of leave that was already entered would have
to be done by the time administrator. (Transcript, p. 73) Boehm spoke with one of Vargo’s original
interviews from 2013, but not Officer Rikard because he does not work for the Department any longer.
(Transeript, p. 75) Vargo acknowledged he entered his time in the SCEIS program when Boehm asked
him. (Transcript, p. 76) Boehm did not believe he showed him any documentation from SCEIS when he
spoke with Vargo. (Transcript, p. 88)
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nahua A ATROS

Vargo is thirty-four, married with two children and lives in Alken. He was born and raised in the
Alken area. He finished college with a degree in accounting in 2013. During college he was a paid
firefighter but switched to volunteer when he Joined highway patrol. He was officially hired by highway
patrol in January of 2014, He was interviswed in Columbia and at his house, He was interviewed by a
board, then at his home and then there was a polygraph. He was hired and assigned to Aiken County. He
has received numerous awards in his ten years with the Department. He was Trooper of the year for his
assigned post five out of the ten years. He received Canine awards, post awards, and an award from
MADD. He was a canine handler and was informed that the Department was disbanding their canine unit.
To continue his canine career, he applied with SLED. (Transcript, pp. 91-97)

The weekend before February 6, 2024, Vargo's daughter started getting sick. He was scheduled to
work Monday through Wednesday and was scheduled for a holiday Thursday because he had to use the
holiday comp time. His wife stayed home Monday because he had court. He was supposed to pick up a
new patrol car on Tuesday and had gutted his car completely out. He called his supervisor and explained
his daughter was sick. He was able to get his in-laws to watch his daughter and he went and picked up the
new patrol car. The previous week he had spoken with his supervisor about switching his holiday from
Thursday to Wednesday because he had “something come up” Wednesday. The plan was for him to take
the holiday time Wednesday and then he would work Thursday. His supervisor told him to remind him
later in the week. With everything going on, he and his supervisor forgot. When his daughter got sick, he
knew ke was going to be out the rest of the week and would not be able to work Thursday so the family
sick leave and the holiday leave were both going to be used. (Transcript, pp. 98-102)

When Boehm told him that he entered the leave, he assumed he was corvect, Boehm did not show
him the SCEIS entry, but he has had instances where someone else enters his leave when he is not near a
computer. He has also had instances where they have gone back and made changes to match the calendar.
Based off the SCEIS entry, he does not know if he went in and put in the holiday leave for Wednesday
and the family sick leave for Thursday and then someone in administration changed it to match the
schedule since the schedule had him taking the holiday leave on Thursday. He did not knowingly or
willfully lie about his leave. He had plenty of annual leave he could have taken. (Transcript, pp. 104-106)

When he applied to work for highway patrol in 2013, he first filled out an online application. He
filted it out on August 19, 2013. To his knowledge he did not lie or falsify any information on that
document. He went and participated in a polygraph examination on October 2, 2013, There was also a
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home interview conducted. He did tell them that he took prescription medication that did not belong to
him. Because it was so long ago he does not remember if they went into details about when he took
Adderall and whether the interviewer told him not to worry about it. He did notify them that he used
prescription medication that didn't belong to me before, (Transcript, pp. 111-116)

When he applied to SLED, he called up friends from college who now work for SLED to use as
references. During those conversations they reminisced about the dumb things they did in college. When
he entered the interview rcom at SLED, the interviewer was an old rcommate of some of his college
friends. He simply remembered the information and was trying to be “100 percent” honest about
everything. (Transcript, pp. 117-119) Vargo attests he has not tried to deceive anybody.

On cross-examination, he spoke with his supervisor the previous week about using the holiday
leave on Wednesday, instead of Thursday. He did tell his supervisor that he would need to use family
sick leave and that his daughter was still sick. Because his daughter was sick one day was going to be
holiday leave and one was going to be family sick leave, (Transcript, pp. 126-130)

When he initially answered the SLED questionnaire he told them he used Adderall a few times,
but the polygrapher told him he had to put in an exact number. He told them he could not give them an
exact number because he really didn’t remember. He remembered it was not something he commonly did,
but in his last two years he started to struggle, and he did use Adderall to help him study for tests. At that
point in his life, he didn’t know what controlled substances were since he was ot a drug person. He did
not have a law enforcement background. It was something he did a very few times and did not recall at
that moment. Now years later, after talking with college friends who were also employed with SLED, he
remembered it and wanted to be 100 percent honest. The number 20 was a generous approximation
because they wanted an exact number, and ke could not give them one. He put 20 down because he knew
he did not have nearly that many. He told them it was a few times. It was not even enough for him to
recall. (Transcript, pp. 131-134) All his Adderall usage occurred before he came to work for highway
patrol. He filled out three documents with highway patrol. None of those mention he used Adderall in
college. He did not mention it because he did not recall it at that time. He graduated and walked from
college in May of 2013. He did not deny using it, but he did not recall the Adderall when he applied for
highway patrol. “If 1 don't remember something, I can’t tell you about it.” (Transcript, pp. 135-140)
State’s Exhibit&:

This exhibit is three segments from a recorded interview between Boehm and Vardo. Vargo 1 is
approximately three minutes long and outlines Boehm stating the recording and recitation of Garrity and
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putting Vargo under oath. It begins with the conversation about how the administrative investigation
started. Vargo 2 Is five seconds where Boehm mentions Adderall and cuts off before Vargo responds.
Vargo 3 appears to be the rest of that segment and is approximately twenty-three minutes long, Vargo 3
is the only segment with potentially useful information. '

Boehm asks Vargo why he did not disclose his use of Adderall in 2013 when he originally applied
to join the highway patrol, Vargo states “ggain™ he does not know if he ever once thought about it when
he was doing the polygraph. He wasn't hiding anything, It must not have boen on his conscious at that
time. The recent SLED interview he was being nit-picky.

‘l'heyﬂmmovedtotheissuewiﬂthisleave.Vmgostatesmctlywhmhemﬁﬁedmduﬂngthe
hearing. He was intending to uss the holiday leave that was scheduled for Thursday on Wednesday for the
polygraph, but then his daughter got sick, and he knew he would be cut both days for his daughter’s
sickness, 5o he just said sick leave for Wednesday and then claimed holiday leave Thursday when he was
home with his sick child.

V. ANALYSIS
The Department is required to prove, by the preponderance of evidence, the Officer engaged in
misconduct, as defined in S.C. Code Ann. § 23-23-150, by “the misrepresentation of employment-related
information”, “wilfully making false, misleading, incomplete, deceitful, or incorrect statements to a law
enforcement officer, a law enforcement agency, or a representative of the agency, except when required
by departmental policy or by the laws of this State”, and/or the Officer provided “false, misleading,
incomplete, deceitful, or incorrect information on a dosument, record, report, or form, except when
required by departmental policy or by the laws of this State.”

“Preponderance of evidence™ is evidence which convinces the fict finder as to its truth. (See, ¢.g.,
Pascoe v, Wilson, 416 S.C. 628, 640, 788 S.E.2d 686, 693 (2016) citing Gorecki v. Gorecki, 387 S.C. 626,
633, 693, S.B.2d 419,422 (Ct. App. 2010).) Further, a showing of a preponderance of the evidence meaus,
" “(the greater weight of the evidence, not necessarily established by the greater number of witnesses
testifying to a fact but by evidence that has the most convincing force; superior evidentiary weight that,
though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to incline a fair
and impartial mind to one side of the issue rather than the other. . . stronger evidence, however slight the
edge may be.” (See, “preponderance of evidence”, Black’s Law Dictionary, (1 1th ed. 2019).)

To “misrepresent” may be defined as “to give a false or misleading representation of usually with
an intent to deceive or be unfair.” (See, “misrepresent”, Merriam-Webster Dictionary online at
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hitps:/iwww.merriam-wehster.com/dictionary/mistepresent) Accordingly, misrepresented information is
information which is provided for a false or misleading purpose, usually allied with an intent to deceive
the recipient. A “misleading” statement is one that is “deceptive.” (See,

: o/misleading) Similarly, a “deceitful” statement, is one that is “intended to
deceive” or is “mnsleedmg (See, httpsy//www dictionary.com/browse/deceitful) An incomplete
statement is one that is “lacking some part.” (See, https:/www.dictionary.com/browse/incomplete) The
term “willful” may be defined as follows:

willful adj. (l3c) Voluntary and intentional, but not necessarily malicious. A voluntary act
becomes willful, in law, only when it involves conscious wrong or evil purpose on the part of the
actor, or at least inexcusable carelessness, whether the act is right or wrong... (See, Black’s Law
Dictionary (10 ed, 2014))

Based on the evidence presented at the contested case hearing in this matter, the Department’s

allegation concerns two separate issues. First, the Department alleges the Officer committed misconduct
when he reported he was staying home with a sick child Wednesday February 7, 2024, when part of that
day he was in Columbia for a job interview. Second, the Department alleges the Officer committed
misconduct when he failed to specifically admit to using Adderall in college when he was interviewed
and hired in 2013, but later admitted to the use when he applied for a job a SLED.

Regarding the first allegation, the Department has failed to prove by preponderance of the evidence
that the Officer committed misconduct. The Officer gave a consistent and credible explanation for the
leave issue. He was required to take holiday leave that week which the Department scheduled for that
Thursday. As had been done in the past and the Department did not refute, he spoke with his supervisor
about switching the holiday leave to Wednesday since it had to be used and would allow him to attend the
job interview. He did not tell his supervisor about the job interview because he was not required to. He
then planned to work Thursday. When his child got sick, he knew he would have to be home with the
child both Wednesday and Thursday because the child would not be able to go back to daycare for at least
24 hours after all symptoms stopped. He was home Thursday with the sick child, so a full day of family
sick leave was used. One presumably may use holiday time for whatever one wishes. In this case,
approximately five hours was used to go to a job interview and the rest was used to care for a sick child.
in the state leave record keeping program (SCEIS) it had down that family sick leave was used Wednesday
and holiday leave was used Thursday when in reality they were switched. There was no deception here.
Nothing was stolen. This is clerical and substantively does not matter. The Department’s own exhibit
suggests that the Officer may have recorded il correctly and the Department changed it or that the
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Department entered the information incorvectly. (See State’s Exhibit 3) Testimony supported that leave
may be changed after that fact and often was if it did not match the written schedule. There was no
misconduct in this instance.

In the second instance, the Department has provided sufficient evidence that the Law Enforcement
Training Council could find miscondust cccurred. From the record, the Officer used Adderall at least a
few times in his last two years of college. He testified he bought them from another person to help him
study for big exams, He graduated in May of 2013 and then applied to work for the highway patrol in
August 2013, In that application he was asked if he every used or experimented with any controlled
substance within the last ten years and he answered no, Later during an at home interview, he was asked
if he ever used or experimented with any prescribed medication, and he did not check the “yes” box but
added “maybe in childhood from his mother.” Finally, in the questionnaire as part of a polygraph exam
for the Department he was asked if he ever used someone else’s prescription drug. The Officer answered
“no.” It is understandable that someone would not remember all the details of multiple interviews from
ten years ago, but the Officer’s only answer is either he must have discussed the Adderall use with the
interviewer or that he simply forgot he was purchasing someone’s prescribed medications as a study aid
mere months before applying for the job, It does appear that the SLED interviewers asked much more
detailed questions. In State’s Exhibit 4, the Officer’s admission appears to be added after the initial
exp!maﬁon.momcwmﬁﬁedmmesmkmviewmrequitedauexaunmnberofplllswheuhe
really could not remember. It is plausible that the Officer was so naive that he did rot know what 8
controlled substance was and that ke only took the pills a few times, so they simply did not come to his
mind when filling out his application and then later when he was being interviewed and polygraphed by
highway patrol. It is plausible that being a seasoned officer speaking with an interviewer who knew of
him in college that he remembered the pills ten years later and wished to overstate the issue to be one
hundied percent honest. State’s Exhibit 7 was the pre-polygraph questionnaire the Officer took before he
was hired by the Department in 2013, It shows he answered “No" to ever using someone else’s prescription
drug. It also asked if he intentionally omitted any facts from any questions asked and he again answered
“No.” Human memory is notoricusly unreliable. However reviewing the entire record, there is sufficient
evidence that it is more likely than not that the Officer was misleading about his Adderall use when
applying with the Department. As such, the Department has proven, by the preponderance of the evidence,
that Officer engaged in misconduct as defined by S.C. Code Ann. § 23-23-150.
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FINDINGS OF FACT
Based on the Hearing Officer’s Recommendation, Hearing Transcripts, Hearing Exhibits, motions, oral
arguments, and all factors offered by the Officer in mitigation we find as a fact:

1. The allegations of misconduct against Officer in the Personnel Change in Status Report
(Notification of Separation Due to Misconduct) to the Criminal Justice Academy (Academy)
by the Department, is supported by the evidence adduced at the contested case hearing;

2. The Department met its burden of showing by a “preponderance of evidence” that Officer
engaged in misconduct through wilfully meking false, misleading, incomplete, deceitful, or
incorrect statements to a law enforcement officer, a law enforcement agency, or a
representative of the agency, except when required by departmental policy or by the laws of
this State , as was alleged in the Personnel Change in Status Report (Notification of Separation
Due to Misconduct) provided by the Department to the Academy;

3. The Department met its burden of showing by a “preponderance of evidence™ that Officer
engaged in misconduct by wilfully providing false, misleading, incomplete, deceitful, or
incorrect information on a document, record, report, or form, except when required by
departmental policy or by the laws of this State as was alleged in the Personnel Change in
Status Report (Notification of Separation Due to Misconduct) provided by the Department to
the Academy; and

4, The allegations of misconduct against Officer set forth in the Personnel Change in Status
Report (Notification of Separation Due to Misconduct) by the Department should be deemed
proven by the preponderance of evidence adduced at the contested case hearing.

CONCLUSIONS OF LAW
Based on the Hearing Officer's Recommendation, Hearing Transcripts, Hearing Exhibits, motions, oral

arguments, and all factors offered by the Officer in mitigation we conclude as a matter of law:

1. Pursuant to S.C. Code Ann, § 23-23-80 (6), the South Carolina Law Enforcement Training
Council (“Council”) is authorized, /nter alia, to “provide for suspension, revocation, or
restriction” of law enforcement certification in accordance with the regulations promulgated
by the Council;

2. Pursuant to S.C. Code Ann. Regs. 37-025, Council may deny law enforcement certification
“based on evidence satisfactory to the Council that the candidate has engaged in misconduct”;
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3. A review of the record in this matter discloses that there exists preponderance of evidence that
Officer committed misconduct, as defined in 8.C. Code Ann. § 23-23-150 (A) (3) (i) wilfully
making false, misleading, incomplete, deceitful, or incorrect statements to a law enforcement
officer, a law enforcement agency, or 8 representative of the agency, except when required by
departmental policy or by the laws of this State as was alleged and reported to the Academy

by the Department;

4. A review of the record in this matter discloses that there exists preponderance of evidence that
Officer committed misconduct, as defined in S.C. Code Ann. § 23-23-150 (A) (3) (k) wilfully
providing false, misleading, incomplete, deceitful, or incorrect information on a document,
record, report, or form, except when required by departmental policy or by the laws of this
State as was alleged and reported to the Academy by the Department;

5. The misconduct allegations reported by the Department have been proven by a preponderance
of the evidence and, pursuant to the provisions of S.C. Code Ann. Regs. 37-107, Council may
conclude that, based on the evidence adduced at the contested case hearing and applicable
statutes and regulations, Officer has committed misconduct; and

6. Pursuantto S.C. Code Ann. Regs, 37-025, satisfactory evidence exists 1o support the Council’s
denial of Officer’s eligibility for certification as a law enforcement officer in the State of South
Carolina.

SANCTION

THEREFORE, IT IS ORDERED: Officer is permanently denied a law enforcement certification

in South Carolina.
AND IT IS SO ORDERED.
mes L. Foster, Ch Law Enforcement Training Council
Sheriff of Newberry County
On Behalf of the Law Enforcement Training Council
April 3@5
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LAW ENFORCEMENT TRAINING COUNSEL

CRIMINAL JUSTICE ACADEMY
)
In the Matter of the Issuance ) Case No. 2024-CJA-05-01
of Law Enforcement Officer )
Certification to Joshua A. Vargo ) MOTION IN SUPPORT OF AND IN
) OPPOSITION TO THE HEARING
) OFFICER'S RECOMMENDATION
South Carolina Department of )
Public Safety )
)

The South Carolina Department of Public Safety (“Department”) hereby submits its
Motion in Support of and in Oppositicn to the Recommendation of Hearing Officer Rebecca
Williams issued on December 30, 2024 regarding the law enforcement certification of Joshua A.
Vargo.

Mr. Vargo was terminated as an officer with the Department effective Mﬁrch 6, 2024 for
failure to provide truthful and complete information, falsification of application for employment,
and other policy violations, Following Mr. Vargo's termination, the Department submitted a
Personnel Change in Status Report ("PCS") to the Criminal Justice Academy ("CJA") on May 1,
2024. The PCS indicated that Mr. Vargo was terminated for misconduct including: (1)
misrepresenting employment-related information; (2) willfully making false, misleading,
. incomplete, deceitful, or incomect statements to a law enforcement officer, a law enforcement
agency, or a representative of the agency; and (3) and willfully providing false, misleading,
incomplete, deceitful, or incomect information on a document, record, report, or form, except
when required by departmental policy or by the laws of this State.

A hearing conceming Mr. Vargo's law enforcement certification was held on September
25, 2024 with Ms. Williams serving as the hearing officer. Following the presentation of the
evidence at the hearing and a thorough review of the arguments presented by the parties, Ms.
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Williams concluded that “there exists [a] preponderance of evidence that [Mr. Vargo) committed
misconduct . . . by having 'willfully mede false, misleading, incomplete, deceiiﬁll, or incorrect
information on a document, record, repor, or form, except when required by departmental policy
or by the laws of this State™ and “by the misrepresentation of employment-related information.”
(Recommendation at p. 11) Further, she recommended that the Law Enforcement Training
Council ("Council”) “{i]ssue its final agency decision, pursuant to $.C. Code Ann. Regs. 37-107
D. finding that the allegation of misconduct filed against [Mr. Vargo] by the Department has been
proven by the preponderance of evidence. . .." (Id. &t p. 12)

A. The Hearing Officer Corvectly Concluded that Mr. Vargo Made Dishonest
Statements to the Department During the Employment Process in 2013,

While employed by the Department, Mr. Vargo applied for a position with the State Law
Enforcement Division (SLED). As part of the employment process, SLED scheduled Mr. Vargo
to undergo a polygraph examination on February 7, 2024, Before the polygraph, he was asked to
complete an applicant questionnaire.

During the polygraph examination and on the applicant questionnaire, Mr. Vargo made
several admissions that ultimately resulted in him no longer being considered for a position with
SLED. The Department was contacted about these admissions because they potentially concerned
criminal conduct. Ultimately, no charges were filed, but the information provided by Mr. Vargo
was noteworthy because a statement that Mr. Vargo made on the SLED questionnaire was

inconsistent with statements he made when he applied for employment with the Department in
2013.

In the section of the SLED questionnaire pertaining to drug use, Mr. Vargo answered as

follows:

2
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Mr. Vargo's response to SLED was curious to the Department because if Mr. Vargo had in fact
purchased and used Adderall in 20122013, it would have disqualified him from employment
when he applied with the Depertment in 2013, (Tyans. at 42:15-43:2) This prompted the
Department to review what Mr. Vargo disclosed when he applied for work as a Trooper. Mr.
Vargo's disclosures to the Department in 2013 were ultimstely determined to be markedly
different.

. On his Department employment application dated August 19, 2013, he denied the use or

experimentation with any controlled substance within the last 10 years.

34, mmwwmmmmmmmmuunm(mumn
& .

. Before undergoing a polygraph examinaticn for the Department on October 2, 2013, Mr.
Vargo was asked ebout the use of medication not prescribed to him: His response was as

follows:

12, Have you over tsod samcano elso’s prostriaion dnig? YES( YNOHI
37 YBS, explain:

J During a meeting with a background investigator on October 24, 2013, Mr. Vargo was
again asked about the use or any prescribed medication not prescribed to him. His response
was as follows:

18. Hava you ever used and/or oxparimenicd with 8ny prescribad medicalion not prascribed to you?

Total Timos; moyba chidhoed form mothes

Yas No
mg' 'l’lmo.a - Cats Last Time:
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Thus, on three separate occesions during the employment process in 2013, the Department
asked Mr. Vargo sbout the use of controlled substances. Mr. Vargo's only disclosure about the use
of controlled substances was that he may have used prescribed medication from his mother as a
youth. At o time did e mention purchasing and using Adderall in 2012-2013 as described in his
SLED polygraph questionnalre.

Notably, Mr. Vargo made his disclosure ebout the use of Adderall to SLED in 2024,
approximately 10-11 years after he purchased and used the drug “approximately 20 times."
Despite making this disclosure to SLED over a decade after his Adderall use, he failed to disclose
it to the Department in 2013 when he applied for employment, which was far closer in time to his
use. |

Mr. Vargo's motivation for concealing his Adderall use in 2013 is apparent when viewed in
the context of the Department's hiring standards in place at that time. As discussed earlier, an
admission to the use of Adderall in 2013 would been an automatic disqualifier from employment
with the Department. (Trans. at p.42:15-43:2) By concealing his recent use of Adderall in 2013,
Mr. Vargo avoided disqualification from potential employment with the Department, He was less
concerned about the disclosure of Adderall use in 2024 since over a decade had passed since he
used the drug. ‘

Based on Mr. Vargo's multiple dishonest representations about Adderall use to the
Department in 2013, the hearing officer cormectly concluded that there was “sufficient evidence
that it is more likely than not that [Mr. Vargo] was misleading about his Adderall use when
applying with the Department.” (Recommendation at p. 9)

4
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B. M. Vargo was Dishonest in a Text Message to his Sapervisor.

The Department made a separate allegation of misconduct unrelated to the disclosure of
drug use, The hearing officer determined that the Department did not meet its burden of proof and
recommended against a finding of misconduct as to this allegation. The Department therefore
submits this motion in opposition to that portion of the recommendation,

The other allegation of misconduct centered on a statement made by Mr. Vargo
conceming his use of leave when he went to SLED for his polygraph. As discussed eardier, Mr.
Vargo was scheduled to undergo a polygraph on February 7, 2024. (Trans. at p. 33:3-9) The day
before the polygraph, Mr. Vargo was scheduled to pick up a new patrol vehicle but discovered
that moming that his toddler was sick. (id. at pp. 27:8-28:1) He contacted his lmmedlste'
supervisor, Corporal V.A. Albert, to inform him of the situation, (1d. at pp. 28:13-17) Mr. Vargo
advised that he could arrange for his in-laws to look after his toddler for a few hours while he
drove to Columbia so that he did not have to postpone picking up his new vehicle, which Cpl.
Albert authorized. (Id. at pp. 28:13-24)

Cpl. Albert texted Mr. Vargo later that day to inquire about his working time. (State’s Ex.
No. 2) After Mr. Vargo shared with him how he spent his day, Cpl. Albert instructed him to enter
6 hours of working time and 4 hours of Family Sick Leave. (Id) This was intended to cover the
time spent picking up his vehicle and the hours spent caring for his sick child.

The next day (February 7), Cpl. Albert texted Mr. Vargo when he did not appear for his

scheduled shift. (1d.) In response, Mr. Vargo texted: “[Family Sick Leave) again. [My child] was
up all night throwing up still.* (Id.) The Department’s investigation revealed that at the time he

sent the text, Mr. Vargo was preparing to travel to SLED for his polygraph. (Trans. at p. 39:10-

S
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20) Mr. Vargo acknowledged that he left his home arcund 0700 hours to travel to SLED and was
home around 1230-13060 hours (the entire trip taking 5% to 6 hours). (1d, at pp. 34:11-36:3)

The hearing officer determined that the Department failed to prove by a preponderance of
the evidence that Mr. Vargo's time entry on February 7 was false. However, this was not the lone
instance of misconduct asscciated with Mr. Vargo's conduct on February 7. The hearing officer
failed to consider the allegation that Mr. Vargo's text message to Cpl. Albert was false.

When Cpl. Albert texted Mr. Vargo regarding his whereabouts on the moming of
February 7, Mr. Vargo responded “[Family Sick Leave] again. [My child] was up all night
throwing up still.” His message to Cpl. Albert was clear — my daughter is still sick, and | intend
to use family sick leave to care for her today. In fact, at the time he sent the message, Mr.
Vargo was preparing to travel to SLED to participate in a polygraph. Thus, his message to Cpl.
Albert was false. Mr. Vargo was not obligated to tell anyone with the Department about his
efforts to secure employment with SLED, but he was not permitted to use his daughter’s illness as
a subterfuge to explain his absence from work.

C.  The Department's Allegations of Misconduct Do Not Concern Responses Given
During a Polygraph Administered in 2013,

In his Moticn in Opposition, Mr. Vargo suggests that “[i]t was ervor for the Hearing Officer
to determine the issue of truth and veracity regarding responses given in a polygraph administered in
2013 (over 10 years ago) absent the presence and testimony of the polygrapher who administered the
test and full polygraph reports inchuding all questions, including control questions and any charts
resulting from the polygraph.” (Motion at p. 3)

This argument ignores the source of Mr. Vargo's dishonest statements given to the Department
in 2013. The Department did not present any results from a polygraph. Rather, the dishonest
statements were made: (1) on Mr. Vargo's employment application, (2) on Mr. Vargo's polygraph
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questionnaire, and (3) during a pre-employment background intesview. The employment application
and polygraph questionnaire were completed and signed by Mr. Vargo himself. (State's Ex. Nos. § and
7) Thus, the Department did not rely on the results of a polygraph or the statements of third parties,
but rather Mr. Vargo's own written statements and verbal responses from an interview.

D.  Mr. Vargo does not possess a right to a jury trial in an administrative proceeding.

In his Moticn in Opposition, Mr. Vargo argues that it is error for the Council to consider
his certification absent a jury trial. In a proceeding where a professional license is at issue, there is
no such right. The manner in which allegations of law enforcement misconduct are adjudicated is
set forth in S.C. Code § 23-23-150 and S.C. Code Regs. 37-105. These statutory provisions do not
contemplate a jury trial, nor are they required to. The state’s constitutional right to a jury trial has
been interpreted as guaranteeing "the right to a trial by jury . . . in every case in which the right to
a jury was secured at the time of the adoption of the Constitution in 1868.” In e Stephen W., 409
s.C. 73, 71, 761 S.E.2d 231, 233 (2014) (citations omitted). Thus, Mr. Vargo would only be
entitled to a jury tria! if law enforcement certification proceedings were subject to jury trials in

1868 (which they were not).
On the question of the revocation of a professionsl license, the only procedural

requirement is that of procedural due process.
Examiners, 305 S.C. 281, 284,408 S.E.2d 213, 215 (1991). "The fundamental requirement of due
process is the opportunity to be heard at a meaningful time and in a meaningful manner. Due
process does not mendate any particuler form of procedure.” $,C. Dep't of Lab., Licensing &
Regul. v. Girgls, 332 S.C. 162, 166, 503 S.E.2d 490, 492 (Ct. App. 1998) (citations omitted).
Procedural due process requires certain minimum elements, including “(1) adequate notice; (2)
adequate opportunity for a hearing; (3) the right to introduce evidence; and (4) the right to

confront and cross-examine witnesses.” Id. Each of these procedural elements were provided to
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Mr. Vargo by way of the hearing protocol outlined in S.C. Code § 23-23-150 and S.C. Code Regs.
37-105.
E.  The Councll has not Adopted a Per Se Rule of Permanent Decertification,

Mr, Vargo appears to argue that the Council has voiced an opinion that “the gnly option
. evocation (withdrawal of certification).” (Motion

at p. 9) (emphasis in original) He claims that permanent denial of certification is applied to the
excluston of less severe sanctions described in S.C. Code Regs. 37-108(A)2) & (5) - this is not
the case.

Following findings of misconduct, the Council routinely grants cestification with
probation or with additional training requirements, both remedies that are less severe than
permanent decertification. The Council has, however, consistently imposed permanent
decertification as a penalty in cases of dishonesty, Given that dishonesty is one of the most
significant offenses that a law enforcement officer can commit, it is reasonable to expect that the
Council would impose a significant sanction. The fact that the Council regularly imposes the
same sanction for the same offense is not evidence of overreach, but rather of consistency.

Conclusion

The Department concurs in part and disagrees in part with Hearing Officer Williams'

recommendation and hereby requests the Law Enforcement Training Council to make a finding of

misconduct.
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Marcus K. Gore

General Counsel

South Carolina Department of Public Safety
Office of General Counsel

P. O.Box 1993

Blythewcod, SC 29016

Telephone: (803) 896-7965

Email: MarcusGore@scdps.gov

January 30, 2025
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STATE OF SOUTH CAROLINA
Before the South Carolina Law Enforcement Training Council

In the Matter of the Law Enforcement ) Docket Number 2024-CJA-05-01

Certification of Joshua Vargo )
)
) MOTION IN OPPOSITION
South Carolina Dept. Public Safety ) TO THE HEARING OFFICER’s
) RECOMMENDATION

Hearing Officer: Rebecca Williams
Hearing Date: September 25, 2024
Hearing Reporter: Diane Marie Hendricks, Souther Reporting, Inc.

Appearances
For Officer; John A. O'Leary, Esq.
For Agency: Marcus Gore, Esquire

Joshua Vargo (Vargo), in response to an allegation of certification misconduct reported
by the South Carolina Dept. of Public Safety (Department) to the South Carolina Criminal
Justice Academy (Academy), pursuant to the requirements of S.C. Code Ann. Regs. 37-023,
timely requested a contested case hearing to address the allegation of misconduct filed against
him. Notice of the contested case hearing was communicated to the Officer and the Departmeant,
in accordance with the requirements of S.C. Code Ann. § 23-23-150 (D).

II. ALLEGATION OF MISCONDUCT

The Personnel Change in Status Report (Notification of Separation Due to Misconduct)
submitted May 1, 2024, provided to the Academy by the Department alleged Officer committed
misconduct, as specified in S.C. Code Ann. § 23-23-150, by misrepresenting employment-related
information, by having willfully made false, misleading, incomplete, deceitful, or incorrect
statements to a law enforcement officer, a law enforcement agency, or a representative of the
agency and willfully providing false, misleading, incomplete, deceitful, or incorrect information
on a document, record, report, or form, except when required by departmental policy or by the
laws of this State. The Department alleges Officer was untruthful to his supervisor by using
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Family Sick leave for a sick child and also going to Columbia to attend a previously scheduled
appointment with SLED. After the appointment, the Department further allege that Vargo
fraudulently documented a full workday of Family Sick leave. The Department also alleged that
Vargo failed to disclose his illegal drug use prior to his employment and then later voluntarily
admitted to the drug use with another law enforcement agency, SLED.

III. DOCUMENTARY AND TESTIMONIAL EVIDENCE

A. Documentary Evidence
The following documentation was accepted into evidence:

Council Exhibit 1- Letter in reference to Allegation of Certification Misconduct and
Right to Contested Case Hearing
State’s Exhibit 1- Audio/videotape
State’s Exhibit 2- Text Message Exchanges
State’s Exhibit 3- SCEIS Record
State's Exhibit 4- SLED Applicant Questionnaire
State's Exhibit 5- 2013 DPS Employment Application
State's Exhibit 6- 2013 DPS Employee Background Investigation Report
State's Exhibit 7- 2013 DPS Questionnaire
B. Testimonial Evidence
The following testimony was accepted into evidence:

1. Testimony of Captain John Joseph Boehm
2. Testimony of Joshua A. Vargo

IV.BACKGROUND

Vargo was employed by the Department for approximately 10 yrs. He is a married family
man with 2 small children and volume.er fire fighter of over 10 years. Following graduation from
college, he joined the Department in 2013 and for 5 out of 10 years of service ke was Trooper of
the Year for his district and in 2023 progressed to a specialized K9 unit within the Department. In
early 2024 he was notified that due to financial cut backs his position in K9 was to be eliminated.
As a consequence, Vargo was approached by SLED and asked to apply for their K9 department,
which he did.
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During the 2024, SLED interview process Vargo’s responses appeared to be contrary to
those responses given over 10 years prior in his 2023 Departmental interview. On 10/2/2013 a
polygraph was edministered by, Harry Morral who was not preseat to testify at the Academy
hearing, 9/25/24. In 2024, the SLED interview polygraph was administered by Scott Smith who
was alsonot present at the hearing in this matter.

Vargo was further accused of falsifying documentation on the date of the SLED interview
since his daughter was also sick that day and he was home to care for her. The issue was litigated
before the Hearing Officer who found that, after reviewing the Family Medical Leave paperwork,
it was never in question that Vargo’s daughter was sick that day (HOR pgd). The Hearing Officer
found that employees entered their leave time in SCEIS at different times, Vargo entered his
leave the day after, and could have been comrected by an administrator (HOR pg 50-65).
Regarding leave on 2/7/24, part of the day he was at the SLED interview and part he was caring
for his sick child. Vargo was found to give a credible explanation to the Hearing Officer and no
deception was found or proven by the Department. No work time was stolen from the
‘Department by this officer who had accumulated over 700 hours of leave time. The Hearing
Officer decided this allegation was simply a clerical error and did not matter. The Departments
own exhibits showed that the officer correctly entered time and the Department then had clerical
errors (HOR pg.8).The allegation of misconduct for untruthfulness regarding 2/7/24 was
dismissed..

V. ISSUES
The Hearing Officer’s Recommendation is in error for the following reasons:

L It was error for the Hearing Officer to determine the issue of truth and veracity
regarding responses given in a polygraph administered in 2013 (over 10 years ago)
absent the presence and testimony of the polygrapher who administered the test
and full polygraph reports including all questions, including control questions and
any charts resulting from the polygraph.
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2, It is error to subject a state employee to an administrative proceeding absent a
right to a jury trial when an adverse decision against the Officer can permanently
remove his certification and employment in a profession requiring certification.
This is contrary to the Supreme Court’s decision in SEC v, Jarkesy, 603 U.S. 109,
Supreme Court Opinion No. 22-859. (2024). Further, a finding of misconduct and
permanent removal of certification would violate Vargo®s rights under South
Carolina’s state Constitution.

VL ARGUMENT

1. It was error for the Hearing Officer to determine the issue of truth and veracity
regarding responses given in a polygraph administered in 2013 (over 10 years ago)
absent the presence and testimony of the polygrapher who administered the test
and full polygraph reports including all questions, including control questions and
any charts resulting from the polygraph.

The Recommendation was in error for making conclusions regarding the polygraph taken
in 2013 absent testimony or compete dosumentation by the polygrapher who was not present to
testify. Vargo was asked about substance sbuse in the last 10 years and responded, “no”. During
subsequent interview he was asked if he ever used prescribed medicine incorrectly and he failed
to check a box “yes” but at age 9 years, had used adderall prescribed for his mother. (HOR pg. 9)
The Hearing Officer found it understandable that Vargo did not remember all detas of the
employment interviews over the 10 year period and that the details did not exactly match the
SLED polygraph over a decade later when he was asked different worded questions. Vargo
testified that he must have discussed the adderall use at the interview in 2013 and forgot about it
in 2024. The Hearing Officer acknowledged that the SLED interview in 2024 was far more in-
depth and detailed than that conducted by the Départment in 2013. Further that the Departments
interview records and video/audio recordings for 2013 were incomplete and the interviewers
were not present to testify before the Hearing Officer. The Hearing Officer also found that in
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2013 it was possible that Vargo did not understand what a controlled substance was as this was
prior his law enforcement training. He was a child when he took the adderall and when
questioned by SLED he gave the best answers he could decades later.

The Hearing Officer's decision was made by comparing what was presented on the tapes
from 2013, absent the interviewer. The Hearing Officer found that it was more likely than not
that the officer was misleading concerning the adderall when applying with the Department. This
position is contrary to the fct that Vargo admitted the adderall use and he testified in both
employment interviews regarding the use of adderall obtained from his mother. It is Vargo's
position that he was not intentionally misleading at any time, in either employment interview and
he passed both polygraphs without deception, was truthful and not misleading. Despite his
recorded truthfulness in the polygraphs, Vargo was found guilty by the Hearing Officer absent
complete video and document records of the 2013 interview and absent the testimony of the
interviewers. The Hearing Officer is therefore in error and made determination that eradicates
Vargo’s entire career as the Law Enforcement Training Council (LETC) according to Chair Keel,
does not consider the alternative remedies available to them, such as retraining or a period of
probation provided in SC Code 37-108(A), and always permanently denies certification (LETC
meeting 11/18/24 and 12/16/24).

Itis Vargo's position that the Hearing Officer was incorrect in her determination because
Vargo admitted in both interviews that he had used adderall and passed both polygraphs as
truthful. A proper comparison of the interviews is not possible due to the time that has passed,
the unavailability of the interviewers and polygraphers and the incomplete tape and document
records by the Department in 2013. It is critical to recognized that documentation in allegations
of this nature must be complete and interviewees available for cross-examination. Itis
fundamentally unfair to compare two interviews without full and complete evidence. It was
bound to be found that the two polygraphs showed inconsistencies given that different questions
were asked by different polygraphers. Vargo’s admirable service of over 12 years and his entire
career is destroyed by this error of the Hearing Officer.
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2, It is error to subject a state employee to an administrative proceeding absent a
right to a jury trial when an adverse decision against the Officer permanently
removes his certification and employment in a profession requiring certification.
This is contrary to the Supreme Court’s decision in SEC v. Jarkesy, 603 U.S. 109,
Supreme Court Opinion No. 22-859. (2024). Further, a finding of misconduct and
permanent removal of certification would violate Vargo's rights under South
Carolina’s State Constitution.

It is the position of Vargo that the policy of the LETC is in error, and was brought to their
attention in LETC meetings,11/18/24 and 12/16/24, where the LETC Chairman, Chief Mark Keel
(Chairman), SLED stated that the only punishment in a case of misconduct has to be permanent
loss of certification, which is contrary to SC Code 37-108(A). It is further critical that the LETC
recognize that the practice of only applying permanent decertification is contrary also to the
reasoning of the Supreme Court in SEC v, Jackesy, 603 U.S. 109 (2023), Supreme Court Opinion
No. 22-859. (Decided 6/27/2024) and Vargo’s rights under South Carolina’s State Constitution.

The actions taken by the LETC under the provisions of the law of South Carolina for the
LETC provides only one option of a hearing before the council and the hearing officer andno
jury trial has ever been provided despite that the final decision by the LETC deprives the party of
their license and ability to wark in law enforcement where they were certified. The issue with the
position of the LETC Chairman is that his position ignore the laws of South Carolina giving
alternative options to permanent decertification and further that not all cases and facts demand
the same ultimate punishment. The State of South Cerolina and its legislative determination for
the LETC provided different remedies given that cases and situations differ in material fact and
severity. Not all cases warrant permanent revocation of certification. To permanently deny
certification is a violation of Jarksey set forth by the Supreme Court and further it totally defeats
the purpose of the legislature in SC Code 37-108(A). Jarksey sets forth that the SEC
administrative body had no right to deprive any American person of their constitutional rights to
an independent judgement by a jury of their peers or the pracedural protections at trial that due
process normally demands.
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In Jarksey, Chief Justice Roberts found that the SEC initiated an enforcement action
against respondent Jarksey, seeking penalties for alleged securities fraud. The SEC chose to
adjudicate the matter in house before one of its administrative law judges rather than a federal
court where respondent’s could proceed before a jury. The court said that they considered
whether the 7* Amendment permits the SEC to compel respondent’s to defend themselves before
an agency rather than before a jury in federal court. When comparing Jarksey against the LETC’s
powers to certify officers in law enforcement it is clear that the LETC was established absent any
jury rights for the contesting party. The underlying premise of the decision was that there were
exceptions for congress to assign certain matters to agencies for adjudication, however after
reviewing the SEC’s statutory provisions, the requirements of the 7* Amendment and a jury trial
was required. The Court references, “ The right to trial by jury is "“of such importance and
occupies so firm a place in our history and jurisprudence that any seeming curtailment of the
right” has always been and “should be scrutinized with the utmost care. " Dimick v. Schiedt,
293 U. S. 474, 486, 55 S. Ct. 296, 79 L. Ed.603 (Jarskey pg 8) In Vargo, the applicants right to
certification in law enforcement is limited per the statute by the state of South Carolina and
nowhere in the statute does it reference a right of a jury trial for the applicant to contest
decertification, contrary to the State’s Constitution.

In Vargo's case the remedies are set forth in S.C. Code 37-108(A) (1)(2)(3)(4)(5) are as
follows:

1. Permanent denial and/or revocation (withdrawal) of certification;

2. Denial and/or revocation (withdrawal) of certification for a specified amount of time;
3. Certification granted with probation;

4. Certification granted with any additional requirements deemed just and proper by the
Council; and/or

5. Public reprimand.

However, according to the LETC Chair Keel, at their meeting on 11/18/24, he states that
the only option gver for the LETC was permanent denial and/or revocation (withdrawal) of
certification. It is therefore clear that permanent loss of certification is the only remedy being
applied by the LETC to the exclusion of S.C. Code 37-108(A)(2)(3)(4)(5). Certification in law
enforcement resides in the sole hands of the LETC and at no time has a trial by jury ever taken
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place. Having only one remedy applied by the LETC, is contrary to basic faimess as well as the
concepts set forth in Jarksey. The right to a basic faimess is one that Vargo retains. It is improper
for the LETC by their actions to engage in a procedure and a policy that is contrary to the basic
tenants set forth by the US Supreme Court and South Carolina Constitution. The action taken by
the LETC in permanently denying certification, permanently denies the applicant constitutional
rights which are provided under the US Constitution and in Jarksey.

In reviewing Jarksey it appears that the 7" Amendment right to a trial by jury is not
binding on state court cases. It is the position of Vargo’s counsel that Jarksey may not be binding
on state court cases however a review of the South Carolina Supreme Court as well as the
Constitution of the State of South Carolina it is clear that there is a right to trial by jury
historically. State constitutions guarentee the right to a jury trial to the extent that exists under
common Jaw at the time of the adoption of the Constitution. Based upon that principal it is the
position of Vargo that the actions taken by the LETC are contrary to the Constitution. The basic
principal set forth in Jarksey, particularly due to the LETC actions of ignoring 4 other availabie
remedies in certification misconduct cases, The Hearing Officer is therefore in error to
recommend that misconduct is found when the LETC is acting contrary to the US Supreme Court
decision in Jarksey and South Carolina’s Constitution.

V1. CONCLUSION

Therefore, for the reasons given above we ask that the Law Enforcement Training
Council of the SCCJA reject or reverse the Hearing Officer’'s Recommendation and finding of
misconduct. In the alternative impose a period of probation or suspension with retraining as the
Council deems fit, allowing Vargo to be eligible to be certified as a Law Enforcement Officer in
South Carolina.

[signature on next page]
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‘ for Respondenr 714 Calhoun St.
Columbia, SC 29201
Phone: (803) 779-5556
‘Columbia, South Carolina
22 January, 2023
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STATE OF SOUTH CAROLINA

Before the South Carolina Law Enforcement Training Council

In the Matter of the Law Enforcement ) Docket Number 2024-CJA-05-01
Certification of Joshua A. Vargo )
)
) FINDINGS AND RECOMMENDATIONS
South Carolina Dept. of Public Safety ) OF HEARING OFFICER
) (Contested Case)
)

Hearing Officer: Rebecca Williams
Hearing Date: September 25, 2024
Hearing Reporter:  Diane Marie Hendricks, Southem Reporting, Inc.

Appearances
For Officer:  John O’Leary, Esquire
For Agency: Marcus Gore, Esquire
1. JURISDICTION AND AUTHORITY FOR HEARING

The undersigned, a member in good standing of the South Carolina Bar employed as an attorney
by the South Carolina Criminal Justice Academy, was duly appointed by the South Carolina Law
Enforcement Training Council (Council), pursuant to S.C. Code Ann. § 23-23-80 (10), to sit as hearing
officer for the contested case hearing in this matter, pursuant to S.C. Code Ann. § 23-23-150 (D).

Joshua Vargo (Officer), in response to an allegation of certification misconduct reported by the
South Carolina Dept. of Public Safety (Department) to the South Carolina Criminal Justice Academy
(Academy), pursuant to the requirements of S.C. Code Ann. Regs. 37-023, timely requested a contested
case hearing to address the allegation of misconduct filed against him. Notice of the contested case hearing
was communicated to the Officer and the Department, in accordance with the requirements of 8.C. Code
Ann, § 23-23-150 (D).

II. ALLEGATION OF MISCONDUCT

The Personnel Change in Status Report (Notification of Separation Due to Misconduct) submitted
May 1, 2024, provided to the Academy by the Department alleged Officer committed misconduct, as
specified in S.C. Code Ann. § 23-23-150, by misrepresenting employment-related information, by having
willfully made false, misleading, incomplete, deceitful, or incorrect statements to a law enforcement

Vargo (2024-CJA-05-01)
Hearing Officer Findings and Recommendations
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officer, a law enforcement agency, or a representative of the agency and willfully providing false,
misleading, incomplete, deceitful, or incorrect information on a document, record, report, or form, except
when required by departmental policy or by the laws of this State.

Factually, the Department alleges Officer was untruthful to his supervisor when he indicated he
needed to use Family Sick leave for a sick child and instead traveled to Columbia to attend a previously
scheduled appointment. After the appointment, the Officer fraudulently documented a full workday of
Family Sick leave. The Department also alleged that Officer failed to disclose his illegal drug use prior to
his employment and then later voluntarily admitted to the drug use with another law enforcement agency.

1l DOCUMENTARY AND TESTIMONIAL EVIDENCE

A. Documentary Evidence
The following documentation was accepted into evidence at the September 25, 2024, hearing and made a

part of the record:

Council Exhibit 1- Letter in reference to Allegation of Certification Misconduct and Right to
Contested Case Hearing

State’s Exhibit 1- Audio/videotape

State’s Exhibit 2- Text Message Exchanges

State’s Exhibit 3- SCEIS Record

State's Exhibit 4- SLED Applicant Questionnaire

State's Exhibit 5- 2013 DPS Employment Application

State's Exhibit 6- 2013 DPS Employee Background Investigation Report

State's Exhibit 7- 2013 DPS Questionnaire

B. Testimonial Evidence
The following testimony was accepted into evidence at the September 25, 2024, hearing and made a part
of the record:

1. Testimony of Captain John Joseph Boechm

2. Testimony of Joshua A. Vargo

Testimony of Capt. Bochm:
Capt. Boehm is the Captain for the Office of Professional Responsibility for the Department and

was assigned to investigate some allegations against Vargo. (Transcript, pp. 24-25) On February 6, 2024,

Vargo was scheduled to pick up a new patrol car and was scheduled to work that day. Vargo told him that

his young daughter was sick. He contacted his immediate supervisor, Corp. Albert, and advised him of

the situation and his appointment to pick up the patrol vehicle. He told his supervisor that his in-laws could
Vargo (2024-CJA-05-01)

Hearing Officer Findings and Recommendations
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watch his daughter while he picked up the new patrol car. The corporal agreed and told him that when he
was traveling to and from Columbia and picking up the patrol car he should report it as work time and the
rest of the day should be reported as family sick leave. They confirmed this information in a text message.
The text message conversation confirmed Vargo should put in 6-12 for working time and 12-4 as leave
time. (Transcript, pp. 27-30) On February 7, 2024, Vargo was assigned to work. Corporal Albert was
working when he noticed Vargo did not sign on. Since he had not received a phone call from Vargo he
texted him  saying “Waiting for  that phone  call” Vargo  responded
“FSL again.” His daughter was still sick. (Transcript, pp. 31-32) The Department found out later that
Vargo had a previously scheduled appointment with SLED at 9am which Corporal Albert did not know
about. Per SLED policy, Vargo would have been notified about the appointment the previbqs Friday and
Vargo confirmed that he knew about the appointment the previous Friday. Including travel time, the
appointment took five and a half to six hours on February 7, 2024, Vargo’s in-laws took care of the sick
child during that time. Vargo entered a full ten hours of sick leave for February 7, 2024, into SCEIS. His
leave entry was inaccurate and when he texted Corp. Albert he knew he would be going to SLED for the
appointment and did not mention it. He never attempted to correct the issue later. (Transcript, pp. 33-40)
Vargo’s appointment with SLED was for a potential job position. As part of the appointment, he
was required to answer a questionnaire. His answers to that questionnaire were forwarded to the
Department. In the questionnaire, Vargo disclosed that in 2012-2013 he took Adderall approximately 20
times which he purchased from a neighbor at $10 dollars a pill. (Transcript, pp. 40-42) This type of
disclosure when he applied to the Department would have disqualified him from being hired. Capt. Boehm
compared the questionnaire from SLED with Vargo’s Department questionnaires and employment
application from 2013. On his department questionnaire, Vargo stated that he never used or experimented
with any controlled substances within the last ten years, excluding marijuana. (Transcript, pp. 43-45)
During an at home interview for the position at the Department, Vargo did not admit to the Adderall use
when asked if he had ever used or experimented with any prescribed medication not prescribed to him.
(Transcript, pp. 45-47) Vargo also filled out a questionnaire with the Department in October of 2013 where
he was asked “have you ever used someone else’s prescription drug?” Vargo answered “no.” These three
documents were part of the employment process Vargo went through to be hired by the Department in
2013. Vargo did not mention Adderall in any of those documents. (Transcript, pp. 48-49) When Boehm
asked Vargo about the discrepancy between his answers to the Department and to SLED, Vargo figured
Vargo (2024-CJA-05-01)

Hearing Officer Findings and Recommendations
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he did not think of it when he was applying to the Department. It was not weighing on his mind at that
time, despite it being a recent occurrence. (Transcript, p. 51)

On . cross-examination, Boehm explained that SLED contacted highway patrol and then the
highway patrol asked OPR to investigate. Vargo was employed by the Department for a little over ten
years at this point. (Transcript, p. 52) When Vargo spoke with Boehm, he admitted he did not remember
the Adderall until the SLED interview. Boehm did not know that Vargo was being interviewed at SLED
by people he knew from school. (Transcript, p. 58) There was never a question that Vargo's daughter was
ill on February 6 and 7%. Employees put in their time in SCEIS at different times. Vargo recorded the
February leave the day after. His leave could have been corrected internally by an administrator if he
contacted them. (Transcript, pp. 59-65) While at the Department, Vargo was moved to the canine unit
which is a prestigious, specialized unit. (Transcript, p. 66) When Boehm spoke with Vargo, he did not go
over whether Vargo knew Adderall was a prescription drug. (Transcript, p. 68)

A supervisor can input leave, but changing the type of leave that was already entered would have
to be done by the time administrator. (Transcript, p. 73) Boehm spoke with one of Vargo's original
interviews from 2013, but not Officer Rikard because he does not work for the Department any longer.
(Transcript, p. 75) Vargo acknowledged he entered his time in the SCEIS program when Boehm asked
him. (Transcript, p. 76) Boehm did not believe he showed him any documentation from SCEIS when he
spoke with Vargo. (Transcript, p. 88)

estimony of Jos Vargo:

Vargo is thirty-four, married with two children and lives in Aiken. He was bom and raised in the
Aiken area. He finished college with a degree in accounting in 2013. During college he was a paid
firefighter but switched to volunteer when he joined highway patrol. He was officially hired by highway
patrol in January of 2014, He was interviewed in Columbia and at his house. He was interviewed by a
board, then at his home and then there was a polygraph. He was hired and assigned to Aiken County. He
has received numerous awards in his ten years with the Department. He was Trooper of the year for his
assigned post five out of the ten years. He received Canine awards, post awards, and an award from
MADD. He was a canine handler and was informed that the Department was disbanding their canine unit.
To continue his canine career, he applied with SLED. (Transcript, pp. 91-97)

The weekend before February 6, 2024, Vargo’s daughter started getting sick. He was scheduled to
work Monday through Wednesday and was scheduled for a holiday Thursday because he had to use the
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holiday comp time. His wife stayed home Monday because he had court. He was supposed to pick up a
new patrol car on Tuesday and had gutted his car completely out. He called his supervisor and explained
his daughter was sick. He was able to get his in-laws to watch his daughter and he went and picked up the
new patrol car. The previous week he had spoken with his supervisor about switching his holiday from
Thursday to Wednesday because he had “something come up” Wednesday. The plan was for him to take
the holiday time Wednesday and then he would work Thursday. His supervisor told him to remind him
" later in the week. With everything going on, he and his supervisor forgot. When his daughter got sick, he
knew he was going to be out the rest of the week and would not be able to work Thursday so the family
sick leave and the holiday leave were both going to be used. (Transcript, pp. 98-102)

When Boehm told him that he entered the leave, he assumed he was correct. Boehm did not show
him the SCEIS entry, but he has had instances where someone else enters his leave when he is not near a
computer. He has also had instances where they have gone back and made changes to match the calendar.
Based off the SCEIS entry, he does not know if he went in and put in the holiday leave for Wednesday
and the family sick leave for Thursday and then someone in administration changed it to match the
schedule since the schedule had him taking the holiday leave on Thursday. He did not knowingly or
willfully lie about his leave. He had plenty of annual leave he could have taken. (Transcript, pp. 104-106)

When he applied to work for highway patrol in 2013, he first filled out an online application. He
filled it out on August 19, 2013. To his knowledge he did not lie or falsify any information on that
document. He went and participated in a polygraph examination on October 2, 2013. There was also a
home interview conducted. He did tell them that he took prescription medication that did not belong to
him. Because it was so long ago he does not remember if they went into details about when he took
Adderall and whether the interviewer told him not to worry about it. He did notify them that he used
prescription medication that didn’t belong to me before. (Transcript, pp. 111-116)

When he applied to SLED, he called up friends from college who now work for SLED to use as
references. During those conversations they reminisced about the dumb things they did in college. When
he entered the interview room at SLED, the interviewer was an old roommate of some of his college
friends. He simply remembered the information and was trying to be “100 percent” honest about
everything. (Transcript, pp. 117-119) Vargo attests he has not tried to deceive anybody.

On cross-examination, he spoke with his supervisor the previous week about using the holiday
leave on Wednesday, instead of Thursday. He did tell his supervisor that he would need to use family
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sick leave and that his daughter was still sick. Because his daughter was sick one day was going to be
holiday leave and one was going to be family sick leave. (Transcript, pp. 126-130)

When he initially answered the SLED questionnaire he told them he used Adderall a few times,
but the polygrapher told him he had to put in an exact number. He told them he could not give them an
exact number because he really didn’t remember. He remembered it was not something he commonly did,
but in his last two years he started to struggle, and he did use Adderall to help him study for tests. At that
point in his life, he didn’t know what controlied substances were since he was not a drug person. He did
not have a law enforcement background. It was something he did a very few times and did not recall at
that moment. Now years later, after talking with college friends who were also employed with SLED, he
remembered it and wanted to be 100 percent honest. The number 20 was a generous approximation
because they wanted an exact number, and he could not give them one. He put 20 down because he knew
he did not have nearly that many. He told them it was a few times. It was not even enough for him to
recall. (Transcript, pp. 131-134) All his Adderall usage occurred before he came to work for highway
patrol. He filled out three documents with highway patrol. None of those mention he used Adderall in
college. He did not mention it because he did not recall it at that time, He graduated and walked from
college in May of 2013. He did not deny using it, but he did not recall the Adderall when he applied for
highway patrol, “If I don’t remember something, I can’t tell you about it.” (Transcript, pp. 135-140)
State’s H

This exhibit is three segments from a recorded interview between Boehm and Vardo. Vargo 1 is
approximately three minutes long and outlines Boehm stating the recording and recitation of Garrity and
putting Vargo under oath. It begins with the conversation about how the administrative investigation
started. Vargo 2 is five seconds where Boehm mentions Adderall and cuts off before Vargo responds.
Vargo 3 appears to be the rest of that segment and is approximately twenty-three minutes long. Vargo 3
is the only segment with potentially useful information.

Boehm asks Vargo why he did not disclose his use of Adderall in 2013 when he originally applied
to join the highway patrol. Vargo states “again” he does not know if he ever once thought about it when

he was doing the polygraph. He wasn’t hiding anything. It must not have been on his conscious at that
time. The recent SLED interview he was being nit-picky.

They then moved to the issue with his leave. Vargo states exactly what he testified to during the
hearing. He was intending to use the holiday leave that was scheduled for Thursday on Wednesday for the
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polygraph, but then his daughter got sick, and he knew he would be out both days for his daughter’s
sickness, so he just said sick leave for Wednesday and then claimed holiday leave Thursday when he was
home with his sick child.

IV. ANALYSIS

The Department is required to prove, by the preponderance of evidence, the Officer engaged in
misconduct, as defined in S.C. Code Ann. § 23-23-150, by “the misrepresentation of employment-related
information”, “wilfully making false, misleading, incomplete, deceitful, or incorrect statements to a law
enforcement officer, a law enforcement agency, or a representative of the agency, except when required
by departmental policy or by the laws of this State”, and/or the Officer provided “false, misleading,
incomplete, deceitful, or incorrect information on a document, record, report, or form, except when
required by departmental policy or by the laws of this State,”

“Preponderance of evidence” is evidence which convinces the fact finder as to its truth, (See, e.g.,
Pascoe v, Wilson, 416 S.C. 628, 640, 788 S.E.2d 686, 693 (2016) citing Goreckj v, Gorecki, 387 S.C. 626,
633, 693, S.E.2d 419, 422 (Ct. App. 2010).) Further, a showing of a preponderance of the evidence means,
“(t)he greater weight of the evidence, not nécessarily established by the greater number of witnesses
testifying to a fact but by evidence that has the most convincing force; superior evidentiary weight that,
though not sufficient to free the mind wholly from all reasonable doubt, is still sufficient to incline a fair
and impartial mind to one side of the issue rather than the other. . . stronger evidence, however slight the
edge may be.” (See, “preponderance of evidence”, Black's Law Dictionary, (11th ed. 2019).)

To “misrepresent” may be defined as “to give a false or misleading representation of usually with
an intent to deceive or be unfair.” (See, “mistepresent”, Merriam-Webster Dictionary online at
hitps://www.merriam-webster.com/dictionary/misrepresent) Accordingly, misrepresented information is
information which is provided for a false or misleading purpose, usually allied with an intent to deceive
the recipient. A “misleading” statement is one that is ‘“deceptive.” (See,
hitps://www dictionary.com/browse/misleading) Similarly, a “deceitful” statement, is one that is “intended to
deceive” or is “misleading.” (See, hitps://www.dictionary.com/browse/deceitful) An incomplete
statement is one that is “lacking some part.” (See, https:/www.dictionarv.com/browse/incomplete) The

term “willful” may be defined as follows:

willful adj. (|3c) Voluntary and intentional, but not necessarily malicious. A voluntary act
becomes willful, in law, only when it involves conscious wrong or evil purpose on the part of the
Vargo (2024-CJA-05-01)
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actor, or at least inexcusable carelessness, whether the act is right or wrong... (See, Black's Law

Dictionary (10 ed. 2014))
Based on the evidence presented at the contested case hearing in this matter, the Department’s

allegation concerns two separate issues. First, the Department alleges the Officer committed misconduct
when he reported he was staying home with a sick child Wednesday February 7, 2024, when part of that
day he was in Columbia for a job interview. Second, the Department alleges the Officer committed
misconduct when he failed to specifically admit to using Adderall in college when he was interviewed
and hired in 2013, but later admitted to the use when he applied for a job a SLED.

Regarding the first allegation, the Department has failed to prove by preponderance of the evidence
that the Officer committed misconduct. The Officer gave a consistent and credible explanation for the
leave issue. He was required to take holiday leave that week which the Department scheduled for that
Thursday. As had been done in the past and the Department did not refute, he spoke with his supervisor
about switching the holiday leave to Wednesday since it had to be used and would allow him to attend the
job interview. He did not tell his supervisor about the job interview because he was not required to. He
then planned to work Thursday. When his child got sick, he knew ke would have to be home with the
child both Wednesday and Thursday because the child would not be able to go back to daycare for at least
24 hours after all symptoms stopped. He was home Thursday with the sick child, so a full day of family
sick leave was used. One presumably may use holiday time for whatever one wishes. In this case,
approximately five hours was used to go to a job interview and the rest was used to care for a sick child.
In the state leave record keeping program (SCEIS) it had down that family sick leave was used Wednesday
and holiday leave was used Thursday when in reality they were switched. There was no deception here.
Nothing was stolen. This is clerical and substantively does not matter. The Department's own exhibit
suggests that the Officer may have recorded it correctly and the Department changed it or that the
Department entered the information incorrectly. (See State’s Exhibit 3) Testimony supported that leave
may be changed after that fact and often was if it did not match the written schedule. There was no
misconduct in this instance.

In the second instance, the Department has provided sufficient evidence that the Law Enforcement
Training Council could find misconduct occurred. From the record, the Officer used Adderall at least a
few times in his last two years of college. He testified he bought them from another person to help him
study for big exams. He graduated in May of 2013 and then applied to work for the highway patrol in
August 2013, In that application he was asked if he every used or experimented with any controlled
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substance within the last ten years and he answered no. Later during an at home interview, he was asked
if he ever used or experimented with any prescribed medication, and he did not check the “yes” box but
added “maybe in childhood from his mother.” Finally, in the questicnnaire as part of a polygraph exam
for the Department he was asked if he ever used someone else’s prescription drug. The Officer answered
“no.” It is understandable that someone would not remember all the details of multiple interviews from
ten years ago, but the Officer’s only answer is either he must have discussed the Adderall use with the
interviewer or that he simply forgot he was purchasing someone’s prescribed medications as a study aid
mere months before applying for the job. It does appear that the SLED interviewers asked much more
detailed questions. In State’s Exhibit 4, the Officer’s admission appears to be added after the initial
explanation. The Officer testified that the SLED interviewers required an exact number of pills when he
really could not remember. It is plausible that the Officer was so naive that he did m;t know what a
controlled substance was and that he only took the pills a few times, so they simply did not come to his
mind when filling out his application and then later when he was being interviewed and polygraphed by
highway patrol. It is plausible that being a seasoned officer speaking with an interviewer who knew of
him in college that he remembered the pills ten years later and wished to overstate the issue to be one
hundred percent honest. State’s Exhibit 7 was the pre-polygraph questionnaire the Officer took before he
was hired by the Department in 2013. It shows he answered “No” to ever using someone else’s prescription
drug. It also asked if he intentionally omitted any facts from any questions asked and he again answered
“No.” Human memory is notoriously unreliable. However reviewing the entire record, there is sufficient
evidence that it is more likely than not that the Officer was misleading about his Adderall use when
applying with the Department. As such, the Department has proven, by the preponderance of the evidence,
that Officer engaged in misconduct as defined by S.C. Code Ann. § 23-23-150.

RECOMMENDED FINDINGS OF FACT
I recommend the following findings of fact:
1. The allegation of misconduct against Officer, as reported in the Personnel Change in Status Report
(Notification of Separation Due to Misconduct) provided to the Academy by the Department, is
supported by the evidence adduced at the contested case hearing held on September 25, 2024;
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2. The Department has not met its burden of showing by the “preponderance of evidence” that Officer
engaged in misconduct through willfully making false, misleading, incomplete, deceitful, or
incorrect, statements to a law enforcement officer, a law enforcement agency, or a representative
of the agency, except when required by departmental policy or by the laws of this State as was
charged in the Personnel Change in Status Report (Notification of Separation Due to Misconduct)
provided by the Department to the Academy;

3. The Department has met its burden of showing by the “preponderance of the evidence” that Officer
engaged in misconduct through willfully providing false, misleading, incomplete, deceitful, or
incorrect information on a document, record, report, or form as was charged in the Personnel
Change in Status Report (Notification of Separation Due to Misconduct) provided by the
Department to the Academy;

4. The Department has met its burden of showing by the “preponderance of evidence” that Officer
engaged in misconduct by the misrepresentation of employment related information as was
charged in the Personnel Change in Status Report (Notification of Separation Due to Misconduct)
provided by the Department to the Academy; and

5. The allegation of misconduct against Officer as set forth in the Personnel Change in Status Report
(Notification of Separation Due to Misconduct) by the Department should be deemed substantiated
by the evidence adduced at the hearing.

1 recommend the following conclusions of law:
1. Pursuant to S.C. Code Ann. § 23-23-80 (6), the South Carolina Law Enforcement Training
Council (“Council”) is authorized, inter alia, to “provide for suspension, revocation, or

restriction” of law enforcement certification in accordance with the regulations promulgated
by the Council;

Vargo (2024-CJA-05-01)
Hearing Officer Findings and Recommendations
Page 10 of 12

Recard on Appeal - 25-ALJ-30-0387-AP - Joshua Vargo - Page 45 of 321
ROAO0109



2. Pursuant to S.C. Code Ann. Regs. 37-025, Council may deny law enforcement certification
“based on evidence satisfactory to the Council that the candidate has engaged in misconduct™;

3. A review of the record in this matter discloses that there does not exist preponderance of the
evidence that the Officer committed misconduct, as defired in S.C. Code Ann. § 23-23-150
(A) (3) (i), by “wilfully making false, misleading, incomplete, deceitful, or incorrect statements
to a law enforcement officer, a law enforcement agency, or a representative of the agency,
except when required by departmental policy or by the laws of this State”

4, A review of the record in this matter discloses that there exists preponderance of evidence that
Officer committed misconduct, as defined in S.C. Code Ann. § 23-23-150 (A) (3) (k), by
having “willfully made false, misleading, incomplete, deceitful, or incomrect information on a
document, record, report, or form, except when required by departmental policy or by the laws
of this State” as was alleged and reported to the Academy by the Department;

5. A review of the record in this matter discloses that there exists preponderance of the evidence
that Officer committed misconduct, pursuant to S.C. Code Ann. § 23-23-150 (A) (3) (h), by
the misrepresentation of employment-related information; and

6. The misconduct allegation reported by the Department has been proven by the preponderance
of evidence and, pursuant to the provisions of S.C. Code Ann. Regs. 37-107, Council may
conclude that, based on the evidence adduced at the contested case hearing and applicable
statutes and regulations, Officer has committed misconduct.

RECOMMENDED DISPOSITION
Based on the evidence adduced at the contested case hearing, it is recommended that the South Carolina
Law Enforcement Training Council:

Vargo (2024-CJA-05-01)
Hearing Officer Findings and Recommendations
Page 11 of 12

Record on Appeal - 26-ALJ-30-0367-AP - Joshua Vargo - Page 46 of 321

ROA0110



A. Issue its final agency decision, pursuant to S.C. Code Ann. Regs. 37-107 D. finding that the
allegation of misconduct filed against Officer by the Department has been proven by the
preponderance of evidence; and

B. Impose a below sanction as the Council in its discretion deems appropriate pursuant to its
authority set forth at 8.C. Code Ann. Regs. 37-108 A(1-5)

1. Permanent denial and/or revocation (withdrawal) of certification

2. Denial and/or revocation (withdrawal) of certification for a specified amount of time;

3. Certification granted with probation;

4. Certification granted with any additional requirements deemed just and proper by the
Council; and/or

S. Public Reprimand

1 SO FIND AND RECOMMEND:

Y2

Rebecca Williams
Contested Case Hearing Officer

Date: December 30, 2024
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PROCEEDING

HEARING OFFICER: Officially, good morning. My

10
11
12
13
14
15
16
17
18

19

¥

name is Rebecca Williams. I'm an attorney
employed by the South Carolina Criminal
Justice Academy, and was designated by the
South Carolina Law Enforcement Training
Council, in accordance with South Carolina
Code Section 23-23-80, to sit as the hearing
officer for today's contested case hearing.
The hearing today is a certification
contested case hearing for Joshua Vargo.

Mr. Vargo timely requested today's hearing
after being notified by the Criminal Justice
Academy that an allegation of misconduct was
brought, had been filed against him by the
Department of Public Safety. This
allegation could affect Mr. Vargo's ability
to be certified as a law enforcement officer
in the state of South Carolina.

The purpose of today's hearing is to receive
evidence that will allow the Law Enforcement

Training Council to render its final Agency

decision as to whether Mr. Vargo is eligible

for certification as a law enforcement

officer in the state of South Carolina.
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The case number for today's hearing is
2024-CJA-05-01.

Mr. Vargo is represented by John O'Leary.
And all I got was the last name, "Huff."

but --

6 MR. HUFF: Jim Huff.

7 HEARING OFFICER: dJim Huf%; It's nice -- thank

you.

9 MR, HUFF: Thank you.

10 HEARING OFFICER: And the Department is

11

12

13

14

15

16

17

18

19

20

21

22

23

24

, SO

represented by Marc Gore. ,
Today's hearing is being recorded by a court
reporter. Anything said during the hearing
will be recorded so that a transcript of the
proceeding may be provided to the Law
Enforcement Training Council for its review.
My role in today's proceeding is as a
neutral hearing officer. I have been
provided, prior to the hearing today, a copy
of the personnel change in status report,
which include the allegation of misconduct
made by the Department, as well as
documentation previously provided to Mr.
Vargo by the Criminal Justice Academy

advising him of the misconduct allegation
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and of the availability of a contested case
hearing regarding the allegation. These
documents provide the jurisdictional basis
for today's hearing in accordance with
Article 1 and 5 of the Criminal Justice
Academy regulations. According to Rule 201

of the South Carolina Rules of Evidence, I

will take judicial notice of those documents
purely as the basis for today's hearing or
authority to hear the hearing. Not as
evidence of any misconduct.

In my role today, I will preside over all
procedural aspects of the hearing, ruling as
may be necessary on the admissibility of
evidence offered by either party and on any
objections raised thereto. Because today's
heag;ng has been convened solely to address
the specific misconduct allegations made
against Mr. Vargo by the Department of
Public Safety, any offer of evidgnce must be
relevant to the specific allegations
contained in the PCS of misconduct submitted
by the Department. Because this is a
contested case within the meaning of the

South Carolina Administrative Procedures
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Act, the South Carolina Rules of Bvidence,
as they apply to the Court of Common Pleas,
will apply to today's hearing as will
provisions of South Carolina Code 1-23-330
regarding evidentiary aspects of contested
case hearings.

In accordance with the requirements of
Regulation 37-105 (H) of the Criminal
Justice Academy Regulations, evidence
offered by the Department and accepted into
evidence will be labeled State's exhibit and
numbered sequentially.

And evidence offered by Mr. Vargo and
accepted into evidence will be labeled as
Respondent's exhibit and also numbered
sequentially.

Evidence entered pursuant to judicial notice
will be labeled as Council exhibit.

The burden of this contested case rests
entirely upon the Department to prove the .
allegation of misconduct it has made against

Mr. Vargo.
There is no requirement that Mr. Vargo prove

he did not commit the acts set forth in the

allegations of misconduct. He is presumed
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1 at the outset of the hearing not to have
2 committed the alleged misconduct, and that
3 presumption remains until such time as the
4 Department has met its burden of proof.
5 Each party will have an opportunity to call
6 witnesses and present evidence. any person
7 who is called to testify will be required to
8 take an oath to tell the truth. The oath
9 requirement will also apply to Mr. Vargo
10 should he testify today. FPirst they
11 will -- a party may directly examine its
12 witness, then the opposing party is afforded
13 the opportunity to cross-examine the witness
14 should they choose to do so. Limited
15 redirect examination and recross-examination
16 may also be allowed. As hearing officer, I
17 may also elect to ask questions of any
18 witness, to include Mr. Vargo, should he
19 provide testimony during the proceeding.
20 After the conclusion of today's hearing, I
21 will draft and provide to the Law
22 Enforcement Training Council my
23 recommendations based on the findings of
24 fact and conclusions of law I deem to be
25 supported by the evidence received at
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1 today's hearing. I may also include a
2 recommendation to the Training Council as to
3 appropriate sanctions, if applicable,
4 pursuant to Regulation 37-108. My
5 recommendations are not binding on the
6 Training Council, and, in making its final
7 Agency decision regarding this case, the
8 Council is not obligated to accept the
9 recommendations and may elect to disregard
10 them.
11 A copy of my findings and recommendations
12 will be provided to both parties by
13 certified mail, return receipt requested, as
14 well as email. Either party will then have
15 the opportunity, in accordance with South
16 Carolina Cocde 23-23-150 (B), to file a
17 motion in opposition to the findings and
18 recommendations within 15 working days of
19 their receipt. And the opposing party will
20 have the opportunity, under the same
21 statutory provision, to file a response to
22 the motion in opposition within ten working
23 days of the receipt of the motion in
I24 opposition. We will go off of whichever is
25 later. Either the receiving of the
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certified mail is generally the ome that

happens later than the email. The Training

3 Council may elect to schedule oral arguments
4 on any motion in opposition and any response
5 to the motion in opposition if it deems such
6 argument necessary and will separately.
7 notify the parties of the time and location
8 for presentation of any such oral argument.
9 After receiving that documentation and
10 becoming familiar with the facts of this
11 case, the Training Council will vote and
12 issue its final Agency decision in writing
13 as to whether Mr. Vargo is eligible to be
14 certified as a law enforcement officer in
15 the state of South Carolina.
16 The final Agency decision will be provided
17 in writing to both parties by the Training

Council as required by South Carolina Code

23-23-150 (E).

Should the final Agency decision be adverse

to Mr. Vargo, and should he wish to appeal
that decision, he may do so in accordance
with the procedures set forth in the South

Carolina Administrative Procedures Act at

South Carolina Code 1-23-380 and 1-23-600
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1 (D).
2 Should Council's final Agency decision be
3 that the allegation of misconduct has not
4 been proven, all records related to the
5 misconduct allegation will be expunged by
6 the Council within 30 days of the issuance
7 of the final Agency decision, as is required
8 by Code Section 23-23-150 (M).
9 The South Carolina Department of Public
10 Safety, and Mr. Vargo, by respectfully
11 reporting the allegations of misconduct and
12 by requesting today's contested case
13 hearing, as well as their presence today,
14 are deemed to have stipulated that today's
15 hearing will be conducted in accordance with
16 the requirements of the South Carolina
17 Administrative Procedures Act as it relates
18 to contested case hearings.
19 All right. Just to make sure that I have
20 the correct emails for y'all, I believe Mr.
21 Gore, you handed me an email -- or a -~ and
22 now I've misplaced it. I believe you just
23 gave me a business card. Does that have
24 your --
25 MR. GORE: I didn't give you one. I gave her one
Record on Appeal - 26-AL.-30-0367-AP - Josargo -Page 59 of ::L southern 2’»13’;%
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(referring to court reporter).
HEARING OFFICER: Okay. Sorry. I thought I had
it. That's all right. You -- you don't

have to. If you'd like --

MR. GORE: Y'all got my address. I know you've
got mine.

HEARING OFFICER: I believe I have both you and
Mr. O'Leary's emails there as well. All
right. I guess just so I can have it on the
record, if your -- your email has not --

MR. O'LEARY: It has not --

HEARING OFFICER: -- changed in any way?

MR. O'LEARY: -- changed, no.

HEARING OFFICER: All right. Would you like Mr.
Huff added to the email as well?

MR. O'LEARY: Not necessarily. I can send him in
my office.

HEARING OFFICER: Okay.

MR. O'LEARY: Thank you.

HEARING OFFICER: All right.

Finally, as I stated previously, the personnel
change in status report for misconduct form,
which includes the allegations of misconduct
reported to the Criminal Justice Academy by

the Department against Mr. Vargo, and the

o
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documentation provided to Mr. Fargo

[sic] -- Vargo, excuse me, by the Criminal
Justice Academy advising him of the
allegat@ons of misconduct and the
availability of a contested case hearing
will be judicially noticed pursuant to my
discretion under Rule 201 (C) of the South
Carolina Rules of Evidence. Again, as for
records supporting convening of today's
hearing, and they will be marked as Council
Exhibit Number 1 and made part of today's
record. A copy of that was provided to both
parties.

All right before we commence, does either
party object to proceeding with the hearing
today?

Mx. Gore?

MR. GORE: No.
HEARING OFFICER: Mr. O'Leary?
MR. O'LEARY: No.

HEARING OFFICER: Okay. Are there any prehearing

motions or other matters that should be
addressed before we commence hearing?

Mr. Gore?

MR. GORE: None from me.
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information. So all three of those were

reported.

Mr. Varno [sicl-- Mr. Vargo's conduct arises

from two separate but related incidents.

and we'll -- obviously, we'll get down to
that teday. But, just to give you a little
overview, in February of 2024, Mr. Vargo

applied -- or was scheduled to take a

9 polygraph exam at SLED for a new position

10 that he was looking to take, to leave the

11 Department. During his polygréph pre-

12 interview, he made certain disclosers on a

13 questionnaire that were -- that caused some
"14 concern from SLED, and SLED ultimately

15 contacted the Department to voice its

16 concerns about some of these disclosures

17 that he made. So this prompted the

18 Department to initiate an investigation into

those statements that he had made. 1In
investigating those statements, some
additional information came to light. It
kind of spiraled in some other places.

So the -- the first that we'll talk about

today was the manner in which Mr. Vargo

utilized sick leave on the date of that.
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polygraph examination at SLED. The
Department was unaware that Mr. Vargo was
interviewing with SLED, and -- and that was
fine. He's -- he's welcome to interview for
another job. That wasn't a concern. But,
to do that, he would have to utilize
appropriate leave to do that. He was going
to be away from work at the time he was
doing it. And, in the course of the
investigation, the Department learned that
Mr. Vargo made a statement about the type of
leave he was going to use to his supervisor
that was false. And then, in fact, he
documented leave in the SCEIS system. The
recordkeeping system, how -- the leave he
used that day. That documentation was also
false. So that's sort of the sick leave
piece of it that we'll talk about today.

And then, during the -- when he was at SLED,
before he took the polygraph, he did a
written questionnaire that is standard in a
polygraph examination. And Mr. Vargo made a
number of admissions during that, that

were -- were -- prompted SLED to ask some

questions, but we're really only focused on
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one of those as part of the -- the
misconduct allegation. And it's
specifically that Mr. Vargo made an

admission to SLED about his prior use of

prescription medication. aAnd, when the

Department received this information, it was
surprise, because these types of admissions
would have been types of things that would
have disqualified him from employment with
the highway patrol. And so, the Department
certainly had to go back and look and "Well,
what did he tell us when he came to work for
us?"” Because these were admissions that
predated his employment with the patrol.

And so, we went back and looked at what Mr.
Vargo reported to us when he came -- when he
was onboarding with the Department, when he
was applying for his position. And what we
found is that he did not disclose this drug
use to the Department at the time back in
2013, that the information he gave to SLED
was inconsistent with what he told the
Department. So the Department determined
thgt he had falsely made representations

about that drug use when he applied to us 11
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1 years ago.

2 So ultimately, the Department believes that
3 it will establish misconduct based on these
4 two incidents: The sick leave as well as

5 the admissions that were made in the SLED

6 polygraph questionnaire.

7 Thank you.

8 OPENING STATEMENT

9 BY MR. O'LEARY: Okay. dJosh -- Josh Vargo

10 is -- he is 34 years old, and he's got a

11 family with two children, two girls. 1In

12 fact, her birthday was yesterday, the

13 five-year-old. He joined the patrol in 2013
14 and he -- he's been assigned as a patrolman
15 for several years, and then he became a

16 canine officer, and he worked throughout the
17 state. Now, the thing about -- about this
18 client is he's -- he was raised in Barnwell.
19 He's worked in the Aiken area primarily in
20 that district. But he has been all over the
21 state. Now, what happened in this case,

22 when he -- when he went in January 24th of
23 2014, he was technically hired. And, when
24 he was hired, he had to undergo a polygraph
25 for -- for employment. At the time of
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his -- the polygraph, he admitted all of the
questions that they asked. He said he had
used prescription medicine, which I believe
was an Adderall issue. And he readily
admitted that. He passed that polygraph
test with flying colors. Was put on the
patrol, been on for ten years. In the ten
years he's been on, for five of those years,
he was outstanding patrolman in the district
each year. Five years out of ten. He's a
very hard worker. He was specially trained
in the canine unit, which I believe now
they -- they don't have anymore. But, in
any event, he is a man who will tell you
today that he's -- no. He did not lie on
any application.

Now, in 2024, when he went to SLED, he had
applied to SLED, and -- and he was really
worried to some extent about ramifications
if he's trying to go to a different job. I
mean, that -- that happens in some agencies.
So anyway, he went and was scheduled for a
polygraph at SLED on a particular date. I
believe it was in February. February 7th of

'24. Now, to -- to -- let's get over to
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Pebruary. 1I'll just jump ahead. On
February 6th of -- of '24, his daughter
became sick. She couldn't go to nursery

school or whatever. And he had to stay home

with the child. He took Pamily Leave Act.

And he was on Family Leave Act on February
6th. And he received a call from his
supervisor that that would be the day that
he was going to get a new vehicle. So he

had to report to work, even though he's on

11 Family Leave Act. He got a relative to come

12 stay with the child while he went down

13 to -- to pick up the vehicle. He was gone

14 five or six hours. He came back, then he
ills took over with the child. Now, on the 7th,

16 is -- the day that was scheduled for his

17 polygraph at SLED. And, to get to SLED from

18 where he lived, he was -- he would be gone

about five, five and a half hours. And
that's all readily admitted. The other
thing that's admitted in this, on
February 6th, the Department

doesn't -- doesn't dispute the fact that his

daughter was ill, and he was on legitimate

family leave. On the 7th, when on leave, he
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goes in the morning. A relative watches the
child. He goes down and takes the SLED
test, and he put in for that day as family
leave. Now, the irony of this thing is that
he has -- because of his employment with the
Department for scme ten years, he had some
three hundred -- 700 hours of sick leave,
and he had annual leave of 360 hours. So

he's got like 1,000 hours he can take. But

he's been terminated because they say he
lied on the Family Leave Act, because he
left the child with a -- with a parent, and
he went down to the SLED test. Now, the day
before he had gone and -- because his
supervisor told him to go pick up the new
car and come back. So it was okay on that
day. He never thought a thing about the
Family Leave Act, and ultimately, they're
saying he lied about the -- or falsified the
fact that he was on family leave, because he
left it with -- with the -- the relative.
Now, the other issue that has come up is the
issue of drugs. And, when he was asked '
about drugs at SLED, he admitted it, period.

And he passed the SLED test. He had passed
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12 to four.

So he did a split of hours consistent with
what the text message said?

Correct. Yeat;.

Okay.

To reflect the -- the working hours and then
the time he lost for family sick.

Okay. And what time did Mr. Vargo enter for
February the 7th?

Ten full hours of family sick.

Okay. Based on your investigation, was Mr.
Vargo caring for his child for ten hours on
February the 7th?

No, sir.

Okay. Based on your investigation, how much
of his dayr-- was Mr. Vargo's day spent
actually physically away from his daughter?
Between five and six hours.

Okay. And so, what was your conclusion

regarding his time entry for February the
7th?

It was inaccurate.

Okay. And what was your conclusion about
Mr. Vargo's text to Corporal Albert about

the time entry?
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1 goes in the morning. A relative watches the
2 child. He goes down and takes the SLED
3 test, and he put in for that day as family
4 leave. Now, the irony of this thing is that
5 he has -- because of his employment with the
6 Department for scme ten years, he had some "
7 three hundred -- 700 hours of sick leave,
8 and he had annual leave of 360 hours. So
9 he's got like 1,000 hours he can take. But
10 he's been terminated because they say he
11 lied on the Family Leave Act, because he
12 left the child with a -~ with a parent, and
13 he went down to the SLED test. Now, the day
14 before he had gone and -- because his
15 supervisor told him to go pick up the new
16 car and come back. 8o it was okay on that
17 day. He never thought a thing about the
18 Pamily Leave Act, and ultimately, they're
19 saying he lied about the -- or falsified the
20 fact that he was on family leave, because he
21 left it with -- with the -- the relative.
22 Now, the other issue that has come up is the
23 issue of drugs. And, when he was asked '
24 about drugs at SLED, he admitted it, period.
25 2And he passed the SLED test. He had passed
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the same test when he was asked about drugs
ten years earlier. Now, what makes this a
little unusual is, it's my understanding is
with the polygraph -- or with -- with

intexviews, they don't go back beyond ten "
vyears in most of the stuff of polygraphers,
according to Johnnie Hartley. But, in any
event, they're saying that he lied from his

initial interview with the Department,

because he didn't really get into detail
about the Adderall. But he admitted he had
Adderall and did Adderall. I believe he
said he even got some Adderall fxom his
mother. She had put him on it for
concentration as a student, I guess. I
didn't know it worked that way. Aand that's
really what we're here for. 1It's -- it's a
sad situation, because this is a really
good -- a good officer. And I‘'ve gotten to
know him over the last few months. He was
raised in Barnwell, and really kind of a
country boy, really a good officer, a very
dedicated officer. And he's extremely -- if
you look at -- and they'll probably

introduce some of the questions he was
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asked. He went in more detail than he
probably needed to. And he's never lied
about anything. They knew at the beginning

he had a problem. He did Adderall. He

admitted back in -- ten years ago. And now
they're saying he lied because he didn't go
into more specifics about it ten years ago.
And I -- I disagree with that. 1It's -- it's
a tragedy to take an officer that's worked
ten years, 50 percent of the time he's
outstanding officer, and take him and
basically try to take his certification away

and he couldn't be a police officer anywhere

in the state. And I think it's a loss for
the state, and I know it's a personal loss
for this officer. He has two children to
support, he loves law enforcement. 2And he's
really astounded that the steps they took to
get rid of him based upon that. So he feels
to some extent that it was -- it became
maybe an issue because of his leaving or
wanting to leave the Department for a canine
position over at -- at SLED.

So, at this time, we will let them present

their evidence. He will testify, and he
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1 will tell you that he never lied about
2 anything., I think he's -- he's almost toco
3 honest. He's -- when I ask him a question,
4 he went into detail on something. I mean, I
S had no idea why he went into it, but he did.
6 And that's just the type of guy he is.
7 So I -- I rest at this point and let my
8 buddy here take over.

9 HEARING OFFICER: Thank you.
10 All right. Mr. Gore, you can call your
11 first witness.

12 MR. GORE: The Department calls Captain John

13 Boehm.

14 CAPTAIN JOHN JOSEPH BOEHM, after first being duly
15 sworn, testified as follows:

16 DIRECT EXAMINATION

17 BY MR. GORE:

18 Q Captain, can you state your full name for
19 the record.

20 A John Joseph Boehm.

21 Q Okay. And by whom are you ewmployed?

22 A The South Carolina Department of Public
23 " safety.

24 Q Okay. And what is your position?

25 A Captain of the OPR. Office of Professional
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1 Responsibility.

2 Q Okay. And what does the Office of

3 Professional Responsibility do?

4 A We investigate allegations of misconduct and
-] wrongdoing.

6 Q Okay. And did you -- were you asked to

7 investigate some allegations against Mr.
8 Vargo?

9 A I was assigned to it. Yes, sir.
10 Q Okay. And how did these issues with Mr.
11 Vargo come to the Department's attention?

12 A Like you had said earlier, Mr. Vargo took a

13 polygraph over at SLED, and then the highway
14 patrol was contacted by SLED. I

15 subsequently forwarded the information to

16 the OPR and to Chief Phelps at which point I
17 was assigned to conduct an investigation.

8 0Q Okay. All right. And, as part of your

19 investigation, did you interview Mr. Vargo?

20 A Yes, sir. I did.

21 Q Okay. Do you record those interviews?

22 A I do.

23 Q Okay. Is this a copy of the interview you
| 24 had with Mr. Vargo?

25 A I believe so.
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1 MR. GORE: And, for the record, I will say I had
2 provided --

3 THE WITNESS: Yes, sir.

4 MR. GORE: -- Mr. O'Leary copies of these

-] interviews, but I will tell you I edited

6 these down, because there's a lot of stuff

7 they talk about on these interviews that

8 we're not going to talk about today. And I

9 don't think it was fair to have all that in
10 there. So these are shortened versions that
11 do not include that. So for the record.

12 HEARING OFFICER: All right. Is there --
13 MR. O'LEARY: I agree.
14 HEARING OFFICER: -- any objections?

15 MR. O’LEARY: I was provided originally the whole

16 thing, so...

17 HEARING OFFICER: Okay.

18 MR. GORE: Yeah. And so - yeah., And I'll move
19 to admit this as State’s Exhibit 1.

||20 HEARING OFFICER: All right. 1Is there any

21 objections to the -

22 MR. O’LEARY: No objection.

23 HEARING OFFICER: All right. State’s Exhibit 1

24 is in evidence.

25 (State’s Exhibit Number 1 was marked and entered
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1 into evidence.)
2 MR. GORE: That's a copy. If you want to go
3 ahead and -
4 HEARING OFFICER: Thank you.
5 MR. GORE: Before they -
6 HEARING OFFICER: Okay.
7 MR. GORB: -- give it to you.
8 EXAMINATION OF CAPTAIN BOEHM CONTINUES
9 Q All right. Captaix;, let's start by talking
10 about the -- the -- the leave issue that I
11 discussed earlier. So what was Mr. Vargo
12 scheduled to do on February the 6th of 2024?
13 A He was scheduled to pick up a new patrol
14 car.
i5 Q All right. Was he scheduled to work that
16 day?
17 A Yes, sir. He was.
18 Q Okay. And did he have a family issue that
19 day?
20 A I believe so. Yes, sir.
21 Q Okay. All right. And what -- what was the
22 issue, was your understanding from talking
23 to him?
24 A My understanding is that his daughter was
25 sick. A toddler. Child. And one that

SO
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mw Certifteatfon of Joshua A. Vargo 9/2%:
1 hour -- total hours was Mr. Vargo either
2 traveling to SLED, or at SLED, or coming
3 back home from SLED that day on the 7th?
4 A Five and a half to six hours was what it
) would add up to.
6 Q Okay. And who cared for Mr. Vargo's
7 daughter while he ‘was engaged in an
8 activity?
9 A He told me that his in-laws cared for her.
10 Q Okay. All right. And after Mr.
11 Vargo -- well, is -- is Mx. Vargo -- was Mr.
12 Vargo at the time required to enter his time
13 in the SCEIS?
14 A Yes, sir.
15 Q Okay. Can you tell us what SCEIS is?
16 A It stands for the South Carolina
17 Employee-scmething System. I -- I can't I
18 remember. But anyway, it's the -- it's
19 leave status. We used to do paper
20 timesheets.
21 Q Okay .
22 A We no longer do those things. I think since
23 2010 the state went over to SéEIs, and all
24 of your leave working hours is logged in in
25 SCEIS.
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into evidence.)

ahead and -

HEARING OFFICER: Thank you.
MR. GORE: Before they -
HEARING OFFICER: Okay.

MR. GORE: -- give it to you.

EXAMINATION OF CAPTAIN BOEHM CONTINUES
All right. Captaiﬂ, let's gtart by talking
about the -- the -- the leave issue that I
discussed earlier. So what was Mr. Vargo
scheduled to do on February the 6th of 2024?
He was scheduled to pick up a new patrol
car.
All right. Was he scheduled to work that
day?

Yes, sir. He was.

Okay. And did he have a family issue that
day?

I believe so. Yes, sir.

Okay. All right. And what -- what was the
issue, was your understanding from talking
to him?
My understanding is that his daughter was

sick. A toddler. c¢hild. And one that

.
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couldn't stay home by themself.

Okay. And what did he do to address that on

the 6th?
4 A I'm under the impression that he contacted
s - his immediate supervisor, who is
6 corporal -- or was Corporal Albert at the "
7 time, to advise of that, being that the
8 child was sick. And there also an
9 appointment to come to Columbia to pick up
10 the patrol vehicle. There was a conflict
11 there.

12 Q Okay.

13 A Mr. Vargo told me that he contacted

14 his -- his corporal and advised that his

15 in-laws could watch the child while he came
16 to Columbia, because he wanted to pick up

17 the new patrol vehicle. The corporal agreed
18 that that would be okay. And then, for that
19 portion of time that he was traveling to and
20 from Columbia and picking up the patrol

vehicle, that would be utilized as work
time. The remainder of the work day that he
wasn't able to come to work would have been

family sick leave.

Okay. All right. And did Mr. Vargo and his
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supervisor confirm this conversation in a

text message?
Yes, sir.
Okay. And can you identify what I've just
handed you?
This is a -- a screenshot of Corporal
Albert's side of the text message
correspondence between himself and Mr.
Vargo.

Q Okay. All right. Aand did you ask Mr. Vargo
about these text messages in your interview?

A Yes, sir. I did.

Q And did he confirm they were accurate -~

A Yes, sir.

Q -- conversations?

A Yes, sir. He did.

MR. GORE: I would move to admit this as State's
Exhibit 2.

HEARING OFFICER: All right. Any objection?

MR. O'LEARY: No objection.

mmg OFFICER: All right. State's Exhibit 2
is now in evidence.

(State's Exhibit Number 2 was marked and entered

into evidence.)

Q All right, Captain. And if you could tell

ROAO0139
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us -- we just talked about February the 6th?

Yes, sir.
Which text on this exhibit here related to

that conversation?

5 A So February 6, the timestamp here is 1417

6 hours or 2:17 in the afternoon. When

7 Corporal Albert had not heard from Mr.

8 Vargo, he texted him, "What are we doing for

9 time? How many hours should we put in for
10 working hours and how many for family sick
11 leave?"
12 Mr. Vargo responded "six to 11 or six to 12.
13 I ain't get home till one, but I got caught
14 up talking to ATF at the gas station.®

At which point Corporal Vargo [sic)
responded that Mr. Vargo should put in six
to 12 since it was a six a.m. to four p.m.
shift. A ten-hour shift. So that from six
to 12 he should put that in the SCEIS as
working hours since he was legitimately
doing a work-related task, and then 12 to
four for family sick leave. 8o he said

enter the family sick leave first because

SCEIS probably won't allow you to enter the

leave once the working time is added. So he
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indicated that he should break up the day

gix to 12 working hours and 12 to four

3 family sick leave.
4 Q Okay. And I think it's common knowledge,
5 but let's just make sure. Can -- can you

6 tell us what family sick leave is?

7 A It's utilized to care for a sick family

8 member or to transport a family member to

9 the doctor or something of that nature.
10 Being that the child was a toddler,

11 obviously they can't transport themselves to
12 the doctor or stay home by themselves, so
13 family sick leave would be appropriate in
14 that situation.

15 Q Okay. All right. And then -- so that's

16 February the 6th we just talked about?

17 A Yes, sir.

18 Q Okay. So Mr. Vargo was scheduled to work on
19 February the 7th?

20 A He was.

21 Q Okay. And what time was he scheduled to

22 report to work that day?

23 A The same hours: Six a.m. to four p.m.

24 Q Okay. And did -- did -- well, what did Mr.

25 Vargo tell you what happened that morning?
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Well, I got it from Mr. Vargo and from
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Corporal Albert as well.

Okay.

But they both concurred what took place.
Essentially, at 6:00 the corporal is out
working. He doesn't hear Mr. Vargo sign on
on the radio in the mobile CAT on the
laptop. He doesn't see-him already working.

And he hadn't received a call from him. So,

- eight minutes after the shift started, 6:08,

the corporal sends a text saying, "Waiting
for that phone call.® I.e., my |
understanding is that the corporal has small
children too. He understands that daycares
won't allow a -- a child to come 24

hours -- within 24 hours after being sick.
So he was expecting that Vargo would either
come to work or he have another family

member watch the child for that day. But

probably know that the child could not go to

daycare. So he was waiting for that phone
call, and at which time Mrx. Vargo responded
WF-S-L," which is an abbreviation for family
sick leave. So "F-S-L again. [ was up

all night throwing up still.*
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i Q And did you confirm who Il was?
2 A The toddler daughter. Yes, sir.
3 Q All right. And, in fact, did Mr. Vargo have
4 another obligation on February the 7th?
5 A Come to find out later, that he did. Yes,
6 sir. ‘
7 Q And what was that?
8 A That was to report for a polygraph at the
9 SLED annex over on Bush River Road at 9:00.
10 Q Okay. And did Corporal Albext know about
11 that?
12 A Corporal Albert at the time he did not know
13 about that. No, sir.
14 @ Okay. And when was Mr. Vargo made aware
15 that he was going to have to go to SLED on
16 February the 7th or if he had been asked to
17 come?
8 A So SLED has a policy that an applicant wust
19 be notified a minimum of three days prior to
20 a polygraph examination. Being that the
21 examination was for Wednesday, and nobody's
22 working on Sunday, so he would have been
23 notified absolutely no later than the
24 previous Friday.
25 Q Okay. Did Mr. Vargo confirm that he was

g —————— ey
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1 aware of the polygraph that previous Friday?
2 A Yeah. He didn't dispute it. Yes, sir.
3 Q All right. And that would have been |
4 February the 2nd?
5 A Without having a calendar in front of me,
6 yes, sir. I believe so.
7 Q All right. And did Mr. Vargo in fact take
8 the polygraph examination at SLED that
9 morning?
10 A I -- I understand that he did.
11 Q Okay. And where did Mr. Vargo live in
12 Pebruary of 2024?
13 A In Aiken.
14 Q Okay. And where was the polygraph
15 conducted?
16 A Bush River Road here in Columbia of Richland
17 County.
18 Q Okay.
19 A Or the -- the line. Richland or Lexington,
20 but here -- here in the Midlands.
21 Q Okay. And what time did Mr. Vargo leave his
22 home?
23 A He told me that he wanted to get there
24 early. Typically, you know, you don't show

25 up at the exact time that something starts. !
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He told me he got there an hour early and
that he was the first in the parking lot.
So that would have been 8:00.

Okay. And so, did he tell you what time he
left home that wmorning?

He told me from his residence it takes
approximately one hour to travel, which is
about right, I believe, without

Google-mapping his residence. But

approximately an hour to Aiken.

Okay. And how long was Mr. Vargo at SLED
that day?

The polygrapher told me they went to

11:00 --

Okay .

-- vwhich -- which sounds about right based
on the polygraph questionnaire and things.
All right. And did Mr. Vargo confirm that?
He did.

Okay. When did Mr. Vargo tell you that he
returned home that day?

He told me sometime between 12:30 and 1:00
is when he picked up his child from his
in-laws who kept them for the day.

Okay. So, just to sum up, how many
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1 hour -- total hours was Mr. Vargo either
2 traveling to SLED, or at SLED, or coming
3 back home from SLED that day on the 7th?

4 A Five and a half to six hours was what it
5 would add up to.

6 Q Okay. And who cared for Mr. Vargo's

7 daughter while he was engaged in an

8 activity?

9 A He told me that his in-laws cared for her.

10 Q Okay. All right. And after Mr.

11 Vargo -- well, is -- is Mr., Vargo -- was Mr.
12 Vargo at the time required to enter his time
13 in the SCEIS?

14 A Yes, sir.
15 Q Okay. Can you tell us what SCEIS is?

16 A It stands for the South Carolina

17 Employee-something System. I -- I can't
18 remember. But anyway, it's the -- it's
19 leave status. We used to do paper

20 timesheets.

21 Q Okay.

22 A We no longer do those things. I think since

23 2010 the state went over to SCEIS, and all
24 of your leave working hours is logged im in
25 SCEIS.
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1 Q Okay. And can you confirm that document

2 that I just handed to you?

3 A Yeah. I obtained this from OHR. And this

4 shows his leave input, what he -- he put in
[ for those two days, February 6th, 2024 and
6 Pebruary 7th, 2024,

7 Q Okay.

8 MR. GORE: I'd move to admit this as State's

9 Exhibit 3.
10 HEARING OFFICER: Is there any objection?

11 MR. O'LEARY: No objection.
12 HEARING OFFICER: All right. State's Exhibit 3
13 is in evidence.

14 (State's Exhibit Number 3 was marked and entered
15 into evidence.)

16 Q All right, Captain. Did you confirm that

17 Mr. Vargo himself entered his time?

18 A Yes, sir.
19 Q Okay. And can you tell us what -- what time
20 he entered for February the 6th?

21 A He entered -- let me see here. This -- you

22 printed it out a little bit small. But I
23 believe he -- he followed the corporal's
24 direction to enter working hours from six
25 a.m. to 12, and then family sick leave from
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1 12 to four.

2 Q So he did a split of hours consistent with
3 what the text message said?
4 A Correct. Yeaﬂ.
5 Q Okay.
6 A To reflect the -- the working hours and then
7 the time he lost for family sick.
8 Q Okay. And what time did Mr. Vargo enter for
9 February the 7th?
10 A Ten full hours of family sick.
11 @ Okay. Based on your investigation, was Mr.
12 Vargo caring for his child for ten hours on
13 February the 7th?
14 A No, sir.
15 Q Okay. Based on your investigation, how much
16 of his day.-- was Mr. Vargo's day spent
17 actually physically away from his daughter?
18 A Between five and six hours.
19 Q Okay. And so, what was your conclusion
20 regarding his time entry for February the

21 7th?

22 A It was inaccurate.
23 Q Okay. And what was your conclusion about
24 Mr. Vargo's text to Corporal Albert about

28 the time entry?
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Q

Also inaccurate.

Okay. What time did Mr. Vargo send the text
message to Corporal Albert on February the
7th?

Just a few moments after Corporal Albert
sent his text. So 6:08, so within two to
three minutes.

Okay.

Is what I'm -- I'm under the impression of.
And Mr. Vargo was scheduled to leave -- or
left from SLED at 7:00?

To make it there by eight. Yes. Roughly

7:00. ‘
So it's been an hour from sending his text

he left for SLED?

Yes, sir.

Okay. And, at that time he sent the text

was he aware that he would be traveling to

SLED that day? 4

Yes, sir. He would have had to have been.

Did Mr. Vargo ever attempt to correct the
time entries?

No, sir.

Okay. Did Mr. Vargo ever attempt to go back

and tell Corporal Albert, "Hey, I wasn't on
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family sick leave that day"?

No, sir.

All right.

Let's shift gears and

Okay .

talk about the questionnaire answers. Was

Mr. Vargo required to answer a questionnaire

while he was at SLED?

Yes, sir.

And were those the answers that were
9 ultimately forwarded to the Department?

10 A They were. Yes, sir.

11 Q Okay. Can you identify what I've handed you
12 there?

13 A This is the -- the SLED or South Carolina
14 Law Enforcement Division applicant

15 questionnaire of the pre-polygraph.

16 Q ' Okay.

17 MR. GORE: And I will tell you that I have only
18 printed two pages here. ‘

19 MR. O'LEARY: That's fine.

20 MR. GORE: This document's longer, but these are
21 the pages that are the subject, so...

22 I would move to admit this as State's

23 Exhibit 4.

24 HEARING OFFICER: Any objection?

25 MR. O'LEARY: No cbjection.
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1 HEARING OFFICER: All right. State's Exhibit 4

2 is in evidence.

3 (State's Exhibit Number 4 was marked and entered
4 into evidence.)

5 Q All right, Captain Boehm. Did you ask Mr.

6 Vargo about this questionnaire?

7 A  Yes, sir. I did.
8 Q And is this his handwriting on it?
9 A I believe it to be, yes, sir.

10 Q All right. And he completed this

11 questionnaire that morning of the 7th when
12 he was at SLED?
13 A Yés, sir.
114 Q Okay.
1s A That's the impression I'm under.

16 Q All right. And I want to turn to the second

17 page there under -- at the bottom. Aand, if
18 you could, did Mr. vVargo disclose some

19 information on this questionnaire about his
20 use of Adderall?

21 A He did.

22 Q Okay. Can you tell us specifically what he
23 said? You can read it.

24 A He wrote "Adderall.® Basically, it says,

25 if -- "If you've answered yes to any of the
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1 above questions in the section not already

2 covered, please explain." So he had -- the
| 3 applicant can explain it at that point. And
l 4 it says "Adderall a few times to help with

5 exams, slash, late study nights. Taken Oxy

6 after surgeries. Always prescribed, and

7 never abused it." 2020 -- I'm sorry. 92012

8 to 2013 took Adderall approximately 20 times

9 purchased from my neighbor at $10 a pill."

10 Q And did the disclosure about the Adderall

11 prompt the -- the Department to conduct an
12 investigation?

13 A There were numerous disclosures. But yes.

14 That was one of them, sir.

15 Q Okay. All right. And would the admission

16 of Adderall use have been a disqualifying
17 event for Mr. -- for Mr. Vargo's service on
18 the highway patrol?

19 A Yes, sir. At the time that he was required
to take a polygraph examination for his
employment with the highway patrol, an
admission of Adderall within that timeframe

that we've got, 2012 to 2013, he actually

took his polygraph in October. I think it

was October 2nd, 2013 with our agency. An
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1 admission of that nature would have
2 disqualified him. So, when that was
3 observed, we went back and we compared it to
4 the polygraph examination that was conducted
] at that time.
6 Q Okay. All right. Did you review Mr.
7 Vargo's employment application with the
8 highway patrol?
9 A Yes, sir.
10 Q Okay. Can you identify what I've just
11 handed you?
12 A It's just what you just called it. His
13 employment application with the highway
14 patrol.
15 Q Okay.
16 MR. GORE: I would move to admit this as State's
17 Exhibit 5.
18 HBARING OFFICER: Any objection?
19 MR. O'LEARY: No objection.
20 HEARING OFFICER: All right. State's Bxhibit 5
21 is in evidence.
22 (state's Exhibit Number S5 was marked and entered
23 into evidence.)
24 Q All right, Captain. 1Is this an online
25 application that Mr. Vargo would have
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completed for service with the highway
patrol?

Yes, sir.

Okay. And is it -- if you'll turn to the
last page with me.

Yes, sir.

Is this a -- a digital signature from Mr.
Vargo on the last page there?

It is. It says, "This application was
submitted by Joshua A. Vargo on 8.19.13.¢
So 2013 at 1:24 p.m. So it's signed
digitally when -- when an applicant submits
it through the state's job website.

Okay. And was Mr. Vargo asked on -- on this

questionnaire about the use of -- well, I

guess I'll point your attention to -- it's

the fourth page.

Yes, sir. If you'll just give me one second
here.

Okay.

Okay. Was Mr. Vargo asked about the use of
controlled substances? I believe it's
Question Number 14.

Yes, sir. It says, "Have you used and/or

experimented with any controlled substance
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within the last ten years, excluding

marijuana?®

And is Adderall a controlled substance?

4 A Yes, sir.

5 Q Okay. And what was Mr. Vargo's response?
6 A "No."

7 Q Okay. All right. Did Mr. Vargo undergo a "
8 background investigation before he came to

9 work for the highway patrol?

10 A Yes, sir.

11 Q Okay. Can you identify what I‘'ve just

12 handed you?

13 A Yes, sir. This is the DPS background

14 investigation packet or -- or a portion of
it.
Q Okay.
MR. GORE: And I would move to admit this as

State's Bxhibit 6.

HEARING OFFICER: 1Is there any objection?

MR. O'LEARY: No objection.
HEARING OFFICER: All right. State's Exhibit 6
is in evidence.
(State's Exhibit Number 6 was marked and entered

into evidence.)

All right, Captain Boehm. 1Is this the -- is
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this the background investigation that was

done by Mr. Vargo by Trooper Rikard?

3 A Yes, sir. I believe. I'm not sure if they
4 were calling them troopers at the time,
5 but --

6 Q Oh, okay.

Il 7 A But yes. It was done by the

8 . background -- or the -- the employment unit,
9 which is part of the polygraph, background
10 investigations, et cetera. So yes.

11 Q And does Mr. Vargo actually £1ill out this

12 form or is this done by the investigator?

13 A I'm under the impression that this is done

14 by the investigator. At -- during this

15 time, we were doing home interviews, so the
||16 investigator would have come to -- to a

17 home, conducted an interview at that time,

18 ask all sorts of different questions, and

19 then £ill this out based ocut the applicant's

20 answers.

Okay. And was Mr. Vargo -- on the second

page, it's Page 19. But was he asked about

using prescription medication? Number 16?

Yes, sir.

What was the question?
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1 A It was, "Have you ever used and/or

2 experimented with any prescribed medication

J 3 not prescribed to you?*

4 Q Okay. And what is the answer that was
5 documented there?
6 A  "Maybe childhood from mothexr."

7 Q Okay. All right. And we've discussed that

8 Mr. Vargo underwent a polygraph

9 questionnaire before he was --
10 MR. O'LEARY: What number is this one?
11 MR. GORE: This will be 7?
12 - HEARING OFFICER: Yes. This will be 7. ||
13 MR. GORE: Thanks for letting me know, Judge.

14 Q Mr. Vargo underwent a polygraph

questionnaire when he went to SLED on the

7th. Did he also go -- undergo a polygraph

questionnaire when he applied for the

highway patrol?

Yes, sir. He did.

Okay. And can you identify what I've just
handed you?

This is the law enforcement polygraph
questionnaire that DPS was using at the

time.

Okay.

$ Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 85 of 321 803.749.8100
www.southerareporting.not
Repating, bac. ROA0157



Hearing Page 48
In Re: LE Certificaticn of Joshua A, Vargo 9/282024

1 MR. GORE: I would move to admit this as State's
2 Exhibit 7.
3 MR. O'LEARY: I have no objection.
4  HEARING OFFICER: No objection. Okay. State's
5 Exhibit 7 is in evidence.
6 (State's BExhibit Number 7 was marked and entered
7 into evidence.)
8 Q All right. And, Captain Boehm, what is the
9 date that this form was completed?

10 A Let me see here.

11 Q It's on the top left.

12 A Okay. I don't see it on my copy, sir.

13 Q It's on the top left.

14 A Oh, okay. It's October 2nd, 2013.

15 Q Okay. And who completed this one?

16 A This would have been Mr. Vargo.

17 Q Okay. So this is done the same way the SLED
18 one is done?

19 A Yes, sir.
20 Q and if you'll turn with me to -- and I guess
21 let's look at the last page. Did Mr. Vargo,

22 in fact, sign this one?

23 A Yeah. Because this one isn't done online,

he would have signed it by hand.

Okay. And I notice the dates don't match,
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1 but they'xe close.
2 A Yes, sir.
3 Q And, on the second page, Question 12, was
4 Mr. vargo asked about the use of
S prescription drugs?
6 A Yes, sir.
7 Q What was the question?
8 A It was Number 12, and it said, "Have yocu
9 ever used someone else's prescription drug?"
10 And there's a "yes® and a “no“ box. He
1 checked the "no® box.
12 Q Okay. All right. And so, on -- we looked
13 at three documents that Mr. Vargo made
14 representations to the Department. An
1s employment application, answers that he gave
16 to a background investigator, as well as
17 answers that he gave on a polygraph
18 questionnaire. Those are the three exhibits
19 I've just given you, right?
20 A Yes, sir. Yeah. And then, what they're
21 used is part of the employment process.
2 @ Okay. And, on any of those three documents,
23 did Mr. Vargo mention using Adderall in
24 2012-2013?
25 A No, sir.
¥ me-W-AP-mmvm-Pmmorﬁ: £03.749.8100
Repartig o
22 A The second of October of 2013.
23 Q Okay. All right. And, in comparison, when
24 did Mr. Vargo complete the SLED
25 questionnaire?
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but they're close.

Yes, sir.

And, on the second page, Question 12, was
Mr. Vargo asked about the use of

prescription drugs?

Yes, sir.
7 Q What was the question?

8 A It was Number 12, and it said, "Have you

9 ever used someone else's prescription drug?*
10 And there's a "yes" and a "no" box. He
11 checked the "no" box.
12 Q Okay. All right. Aand so, on -- we looked
13 at three documents that Mr. Vargo made
14 representations to the Department. An
15 employment application, answers that he gave
16 to a background investigator, as well as
17 answers that he gave on a polygraph
18 questionnaire. Those are the three exhibits
19 I've just given you, right?

20 A Yes, sir. Yeah. And then, what they're

21 used is part of the employment process.

22 Q Okay. And, on any of those three documents,
I23 did Mr. Vargo mention using Adderall in
24 2012-2013?

25 A No, sir.
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1 0 Okay. On any of those documents did Mr.
2 Vargo mention purchasing Adderall?

3 A No, sir.

4 Q Okay. And I -- I should have done this

5 earlier, but when was the application

6 completed? Do you have a date on that?

7 A Are you talking about the online

8 application, yes?

9 Q The online application.

10 A I read it out there a moment ago. It's

11 timestamped on the back. It's August 19th,
12 2013 at 1:24 p.m.

13 Q Okay. And then, on the background

14 investigation, when was that done?
1S A It was signed off by the -- the

16 investigator, the background investigator on
17 October 24th, 2013.

18 Q Okay. And when -- and I think you said

19 earlier, but just to keep them in order,
20 when was the highway patrol polygraph
21 questionnaire?

22 A The second of October of 2013. R

23 Q Okay. All right. And, in comparison, when

24 did Mr. Vargo complete the SLED
28 questionnaire?
| I — —_— ]
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10 A
11
12
13
14
15
16
17
18
19
20
21

22 Q

Page 5t
97282024

It would have been February 7th I believe

2024.

Okay. All right. And did you ask Mr. Vargo

about the discrepancy between his answers

regarding Adderall use on the highway

documents as compared to the SLED
questionnaire?

Yes, sir.

Okay. And what was his response to that?
He told me that he didn't think he thought
about it when he was taking a polygraph with
the Department of Public Safety or the
highway patrol. He said it likely wasn't
weighing on his conscious at the time. I
pointed out that, you know, at the time it
was -- it was a recent and frequent
occurrence. It happened ten times just
prior to his -- you know, his application
prccess with the highway patrol. And

he -- he said nonetheless, it must not have
been weighing on his comscious.

Okay.

Or mind.

Okay. And ultimately, what was your

conclusion regarding Mr. Vargo's responses
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on the application, the background

2 investigation, the polygraph questionnaire?
3 His representations to the highway patrol
4 about Adderall usage?

5 A It didn't add up with what he had told SLED.

6 Q Okay. Was it inconsistent with that?

7 A It was most certainly inconsistent.

8 MR. GORE: I don't have anything further. . "
9 @OSS-WIMTION OF CAPTAIN BOEHM

10 BY MR. O'LEARY:

11 Q Okay. Officer, how did you originally get

12 the information on this case? SLED

contacted you about -- about the polygraph?
Yeah. They -- they didn't contact OPR
directly. They contacted the highway

patrol. Who in the highway patrol, I really

couldn't say. But ultimately, the highway

patrol requested that the OPR conduct an
investigation and they forwarded the
documents that they had to us.

Now, what -- you checked his record. He had
been on the Department at that point when
you got to him, about ten years, correct?

Yes. It was just a little bit over. Yes,

sir.
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Did he have any problems in his -- his
performance as an officer?

I dor;'t know.

Okay. So, when he came in, he -- he -- did
you show him the SLED report?

Yes, sir.

And then SLED basically had a -- a -- he

passed the polygraph?

MR. GORE: Objection. We -- we have not entered

any evidence about whether he passed the
polygraph or not or -- and the -- and the

results of a polygraph are not admissible.

HEARING OFFICER: Yeah.

MR. O'LEARY: Okay. I'll -- I'll back off of

that.

MR. GORE: You can talk about the questionnaire,

but that's different than the polygraph

itself.

But you got information from SLED?

I did get some information from SLED. I got
the packet that we just discussed that's
called the South Carolina Law Enforcement
Division applicant questionnaire is what I

received.

Is -- did SLED investigate this case?
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A SLED conducted an investigation on Mr.
Vargo, but it was not directly related to
use of Adderall.

Q Okay.

A If -- if that's what you're referring to.

Q Did -- did you -- did you listen to the tape
recording from the first -- the first
polygraph -- or excuse me. The first
testing he had with your agency? Did you
listen to his interviews?

A I -- I don't believe that that was recorded.

Q Are you sure?

A Are you talking about an audio recording?
Q Yeah.
A Okay. No. I -- I don't have a copy of that

and I've never heard ic.

Q Would you be surprised that he talked about
Adderall in the recording?

MR. GORE: Objection. Do you have his
information? Because I've never heard it.

MR. O'LEARY: Well, the recording -- it's on the
recording.

MR. GORE: But I don't have the recording.
You're talking about something I've never

25 seen.
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HEARING OFFICER: Okay.
MR. GORE: Or heard.

MR. O'LEARY: Okay.

MR. GORE: All right. I'll back off of that.

I'm sorry.

HEARING OFFICER: Okay.

Q You've got thesé three tests -- three
reports there, right? Number -- what is the

first one you have? What number is that?

10 Fifteen?

11 A I've got -- I've got four here in front of
12 me. If you tell me which --

13 Q I know they're all over the place.

14 A Yeah. Number 4 is the -- the SLED applicant

1s questionnaire.
16 Q Okay. And, in the questionnaire, did he

17 indicate anything in there about using

18 drugs?
19 A In the SLED applicant questionnaire, yes,
20 sir. I read it for the record a moment ago.

21 Q Okay.

22 A He wrote "Adderall a few times to help with

23 exams, late night study nights. Taking Oxy

24 after surgeries, always prescribed and never

abused. 2012 to 2013 tocok Adderall

www.southernreporting.net
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approximately 20 times purchased from wy
neighbor at $10 a pill."”

pid he also say that he had used

Adderall -- it was given to him by his
mother, in your interview? Or do you
recall?

During my interview with him, we discussed
the background check where it says, "Have
you ever” -- Question Number 16: "Have you
ever used and/or experimented with
prescribed medication or prescribed to you?"
And he had told the background investigator,
"Maybe childhood from mother.® So sometime
in his childhoed.

Okay. And you went over that -- that
statement, that report with him, correct?
Yes, sir.

And he was -- he was readily open and told
you the truth?

Well, I don't know what you mean.

He didn't -- he wrote that down that he used
that with a neighbor, correct?

He did not -- I'm not understanding you, Mr.
O'Leary. During our meeting, when we

discussed the background check for the
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Department of Public Safety --
Okay. |
-- he did not dispute that he had advised
the background investigator “maybe childhoed

5 from mother."

6 Q Okay. Okay. And that was from '13,

7 correct?

8 A Yes, sir.

9 Q Okay. And then the one that was in '24 with
10 the -- concurrent with the SLED interview?
11 A Yes, sir. Correct.

12 Q Okay. And has he -- let -- let me back up a

13 second off of the -- off the -- the

14 Adderall. Did Adderall come in your

15 discussion at all with him?

16 A Yes, sir. I asked him about it.

17 Q And -- and how did he specifically -- what

18 did he say to you, if you remember?

19 A Yeah. He basically acknowledged that he

20 had, in fact, purchased it back then from

21 his neighbor. $10 a pill or so 10 to 20

22 times. And when I asked him --

23 Q Okay.

24 A -- how come he didn't disclose it to us,

25 he -- he told me the -- the same thing I
Record on Appsal - 25-Au-30-03;_-_A-P - Joshua Vargo - Page 105 O%Mnmmgm
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1 told you a minute ago. "I don't know if I
2 ever once thought about it when I was taking
3 the polygraph,® and it likely wasn't
4 weighing on his conscious at the time.
S Q Did he indicate to you that he didn't recall
6 Adderall until the SLED interview?
7 A Yes, sir.
8 Q Okay. And did he say to you because he was
9 being interviewed at SLED by people he knew?
10 A No, sir. He didn't tell me that.
11 Q He didn't tell you that he went to school
12 with the -- the man that was interviewing
13 him?
14 A No, sir.
15 Q  Okay.
lé A I don't recall him telling me that ever.
17 Q And did you see any reference --in the 2013,
18 did you see anything in there with reference
19 to any kind of drugs? Adderall or anything
20 else?
21 A In -- in the background check or in the --
22 Q Yeah.
23 A -- polygraph questionnaire?
24 0Q In the original interview for the
25 Department, did he mention anything? Did he
1 Record on Appeal - 26-ALJ-30-0367-AP - Joshua Vargo - Page 108 of 321 $03.749.8100
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say -- and say to you that "In the original
interview I mentioned to the interviewer

that I had used Adderall®?

Not that I recall. No, sir,
5 Q You don't recall? Okay.
6 A No, sir.
7 Q And you then asked him about the £illing out
8 for the sick child when he was off on that
9 what? Sixth or 7th, correct?
10 A We talked about both dates. Yes, sir.
11 Q Okay. And -- and, when he filled that out,

12 he -- there's no dispute the child was sick.

13 It was ill?

14 A  There was never a question about it, sir.
15 Q That he was off on the 6th and 7th of

16 February because of -- of illness or

17 his -- his daughter?

i8 A No. We never disputed whether his daughter
19 was sick or not.

20 Q Okay. So your dispute came up over how he
21 filled out the timesheet?

22 A The issue was the -- the notification of the

23 corporal, advising the corporal on February
24 7th that he would need to utilize the entire
25 day for family sick leave when, in fact, he

Record on Appeal - 26-ALJ-30-0367-AP - Joshua Vargo - Page 107 of 321 803.749.8100
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1 knew he was going to travel to SLED to take
2 a polygraph examination. And then, the
3 second issue was documenting after the fact
4 in SCEIS that he had indeed been on family
5 sick leave.
6 Q When do they put SCEIS in? At the end of a
7 shift? How does that work?
8 A Bverybody's different. He did it the next
9 day, I believe.
10 Q Okay. And -- and did you -- did you ever
11 check his employment record to see how much
12 time he had coming to him in sick leave?
13 A What his sick leave balance --
14 Q Yeah.
15 A -- was?
1l Q Yeah.
17 A No, sir.
18 Q And your -- your position is that he filled
19 out the Family Leave Act improperly?
20 A Not the Family Leave Act. That'’s a little
21 bit different than family sick.
22 Q Pamily sick.
23 A Yeah. 1Instead of utilizing annual leave or
24 holiday leave or some sort of comp time,
25 whatever the case was to handle these
i Record on Appeal - 25-ALJ-30-0387-AP - Joshua Vargo - Page 108 of 321 £03.749.8100
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personal matters, instead of utilizing
family sick leave, to advise the

corporal -- advising the corporal and then
documenting it. The SCEIS says having been
on family sick leave to care for his child
when he wasn't caring for his child for
approximately five and a half to six hours.
Couldn't that have been changed and
transferred over to his sick -- over into
his regular sick leave column? Could the
Department change internally that? Could --
You mean could someone do it for him?

Yeah. Yeah. Could he -- yeah. Could he
reflect it -- could it be corrected?
Certainly. Yeah.

And --

The time administrator or somebody would
have to correct it, yeah.

Okay. So meaning his supervisor would have

. to correct it?

No. His supervisor doesn't have time
administrator duties. Whoever the time
administrator at the time for his particular
troop would have been. And I'm not sure who

it was. And that was a period of
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transition. But some time administrator
within the agency could have made those
changes had he notified them. Yes, sir.
Now, are you aware that the day before he
was on -- he -- he had put in for Family
Leave Act or whatever you want to call it.
Yeah. Family sick leave.

And then the -- his corporal or his

supervisor said he had to go pick up a

vehicle.

He didn't put the leave in that day. He
had -- he was scheduled to work.

Yeah.

He advised the corporal that he couldn't
come to work because his daughter was sick,
but he still wanted to pick up his vehicle.
Okay.

So, in an effort to accommodate him, the
corporal advised him, "Yes. You can do
that. We'll utilize working hours for the
périod that you're traveling to and from
Columbia to get your vehicle, and then we'll
utilize family sick after you pick up your
vehicle. You can't come back to work since

your child's sick. So we'll utilize it that
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way," which he knows how to do. He's been
on ten years of that.
So it was entered properly on the 6th?

Yes, sir. Correct.

And, on the 7th, he was talking to him early

in the morning, correct? Or do you know?
Yeah. It was -- it was 6:08 when the
corporal sent the -- the text message.

And when -- and in that -- in that message
to his corporal, was there any indication of
anything other than illness in the family?
No. He just said "Family sick leave" again
indicating for the day, "I was up all

night throwing up.*

15 0 And what would your time be put for the 7th?

16 If you talked to him early in the morming,
17 what would you put it in? At the end of the
18 shift?

19 A So everybody's a little bit different. The

20 policy basically says that you need to do it
21 in a timely manner. You can't let two,

22 three, or four weeks go by before I put my
23 leave in. Typically supervisors, from my
24 experience, and determined is a

25 supervisor --

www.southerareporting.net
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Q Uh-huh.
A -- you want to see it put in within a few

days, right? So if -- if -- if we get to
Friday and the time for Monday isn't in,
that's typically an issue. It needs to --
Q' Well -- ‘
A -- be regularly kept up with. But it |
doesn't need to exactly be by the end of the

shift on Monday.

Q What time was the 7th's put in? Do you
know?

A I'd have to look here, sir.

Q That seems small to read. I couldn't hardly
read it.

A It is. I'm kind of struggling here to read
it a little bit. But it's my impression it
was put just a few days later.

Q A few days'later.

A Yes, sir.
Q Okay.
A It -- it wasn't put in before the fact. It

,was put in after the fact.
Q Are they -- are the officers taught

specifically how to use -- what do you say?

SCEIS?
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Yes, sir.

2 Q
3
4 A
5 Q
6
7 A
8 Q
9 A
10
11 Q
12 A
3 Q
14
15
16 A
17
18
19
20
21 Q
22 A
23 Q
24
25

And could an officer put his time for a
shift in at the beginning of the shift?
Certainly he could. Yeah,

But that -- that wouldn't be right, though,
if he hadn't done it yet, would it?

No. If you're asking me --

Okay.

-- if it's possible if SCRIS would allow him
to, it -- it would. VYes, sir.

Okay.

Yeah.

And there's nothing in writing that tells
the officer specifically they have to do it?
At what time they have to do it?

It might vary from troop to troop, but I'm
not aware of any DPS policy or highway
patrol-specific written policy that tells
him that he -- that he's not to put it in in
the beginning of the shift.

Well, it could vary between posts?

It could. VYes, sir.

Okay. Let me just back up a second here
now. Now, if you -- on the initial

interview for the Department, he was
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i A Yes, sir.

2 Q And could an officer put his time for a

3 shift in at the beginning of the shift?

4 A Certainly he could. Yeah.

5 Q But that -- that wouldn't be right, though,

6 if he hadn't done it yet, would it?

7 A No. If you're asking me --

8 Q Okay.
9 A -- if it's possible if SCEIS would allow him

10 to, it -- it would. Yes, sir.

11 Q Okay.

12 A Yeah.
13 Q And there's nothing in writing that tells
14 the officer specifically they have to do it?

15 At what time they have to do it?

16 A It might vary from troop to troop, but I'm

17 not aware of any DPS policy or highway

18 patrol-specific written policy that tells

19 him that he -- that he's not to put it in in
20 the beginning of the shift,

21 Q Well, it could vary between posts?

22 A It could. Yes, sir.

23 Q Okay. Let me just back up a second here
24 now. Now, if you -- on the initial

25 interview for the Department, he was
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1 interviewed and he was hired, correct?
2 A Yes, sir.
3 Q And he's performed well for ten years?
4 A I have no idea about his record, sir.
S Q Okay.
6 A That wasn't part of my investigation at the
7 time.
8 Q All right. You're -- you're aware that he
9 was assigned. At some point he went from
10 patrol into a canine officer?
11 A Yes, sir.
12 Q Okay. Is that like a promotion? Or how
13 does that work?
14 A I don't know that it's a promotion, but it's
15 certainly a prestigious, specialized unit.
16 Q And who do those units report to? The
17 same -- the same chain of command they had
18 or is it -- how does it work?
19 A It's varied over the years. Yes, sir. At
20 times they reported to the troop captain,
21 and then at times they reported to the Troop
22 8 captain, which I couldn‘t tell what they
23 were doing at the time that he transferred
24 over to that -- that troop. 1It's known at

Troop 8. It's the -- the -- the specialized

125
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1 team.

2 Q Okay. Let me just ask a couple of more

3 questions about -- about the -- the test on
4 the -- about the SLED interview, okay?

S A Okay.

6 Q You interviewed him about his SLED

7 interview, and he readily admitted that he
8 had used Adderall?

9 A I --I --we --vwe discussed the answers
10 that he filled out in his applicant

11 questionnaire to SLED. And then I -- I

12 mean, I showed it to him.

13 Q Uh-huh.

14 A "This is what you wrote." And he didn't
15 dispute it.

16 Q Okay. How about the interview from his
17 initial hire? That interview of his

18 answers? Did you go over those with him?
19 a We discussed what he had disclosed back
20 then. Yes, sir.

21 Q Did you ask him why he -- why he didn't
22 disclose more?
23 A Not -- not necessarily more, but why he
24 didn't disclose the Adderall use. Yes, sir.
25 Q Did you discuss with him the fact that he

i
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1 wasn't even aware that Adderall might be a
2 prescription drug?

3 A No, sir.

4 Q Okay. And what -- what -- it is a

5 prescription drug, correct?

6 A It is. Yes, sir.

7 Q Okay.

8 A If you're asking if I asked him, "Do you

9 know that it's a prescription drug?" No. I
10 never asked him that, no.
11 Q Okay.
12 A It's my impression that everybody's aware
13 that Adderall is indeed a prescription drug.
14 Q Okay.

15 (Sotto voce discussion between Mr. O'Leary and

16 Respondent.)

17 Q He had -- he readily admitted that he had
18 used some prescription medicines to you,
19 correct?

20 A I think Adderall -- not some

21 prescriptions --

22 Q No. Not --

23 A -- gpecifically Adderall. Yes, sir.

24 Q Or prescriptions?

(Sotto voce discussion between Mr. O'Leary and
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Respondent.)
In the initial application?
That he utilized prescriptions?
Yeah. He readily admitted it in his first
interview with the patrol back in 'i3 in
whenever.
I'd have to go back and look at that one,
sir. Again, using prescriptions that were
prescribed to him, weren't -- wasn't the
crux of our -- our discussion. We -- we
discussed numerous issues, but whether or

not he had ever used any type of

prescription medication was not an issue.

Specifically the use of somebody else's
prescription medication, Adderall, which he
didn't have a prescription for was the
issue.

Was he -- were you talking to him about
where he got the source of that
prescription? Do you recall he said he had
got it from his wother?

We talked about how he had maybe used some
prescription drugs during his childhood
maybe from his mother.

Okay. He did say that?
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1 A Yeah. He acknowledged -- he acknowledged |
2 what was written in the background.
3 Q Okay.
4 A The questionnaire. Yes, sir. I'm trying to
5 follow y;u.
6 (Sotto voce discussion between Mr. O'Leary and
7 Respondent.)
8 0Q How long did that interview take with my
9 client?
10 A With Mr. Vargo?
11 Q Yes.
12 A Somewhere around an hour if I had to guess.
I!lz Off the top of my head, I don't know.
14 Q Just one? One interview?
is A There was one interview, and I believe
16 " midway the tape recorder ran out of
17 batteries, so we paused, we replaced the
i8 battery, and then we continued on.
19 Q Okay .
20 MR. O'LEARY: I have no further questions.
21 HEARING OFFICER: All right. Are there any
22 follow-up questions?
23 REDIRECT EXAMINATION OF CAPTAIN BOEHM
24 BY MR. GORE:
25 Q Captain Boehm, just looking at this SCEIS
|
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entry --
Yes, sir.

-- I just wanted to clarify something. Do
you see a column on there, which is about a
third of the way from the left that says
"created on"?

Yes, sir.

Okay. So -- can -- can you -- there was a
question about when were these entries
created.

Yes, sir.

Can you specify that?

Yeah. So again, it's -- it's a little bit
small. When -- when I went down to the HR
time and leave manager, I believe is her
official title, I'm not 100 percent sure.
Ms. Brianne Perry, she confirmed to me that
they were created after the fact and it's
created on 2.08 of 2024 at 12:59.

Okay.

And so they were -- she confirmed that they
were created after the fact, because what
Mr. O'Leary brought up was one of my
concerns as well. Was this put in

beforehand? And -- and being that I'm not a
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time administrator or a SCEIS expert, she

said that that was, in fact, accurate.

MR. GORE: I don't have anything further.

RECROSS-EXAMINATION OF CAPTAIN BOEHM

BY MR. O'LEARY:

Q

o SO

So you said it was put in the day after on
the 8th?
To the best of my knowledge, yes, sir.

Again, without being a time administrator or

an expert in SCEIS, I know how to approve my

guys' leave and put my stuff in as I need
to. But -- but I have to get help from
somebody who's the expert, the time and
leave manager.

And does that show any indicator of

who -- who entered that on the 8th? I can't
read the thing. 1It's too small.

I'm really not sure, sir. Yeah. I'm not
100 percent sure.

So it -- again, you can't say absolutely
that he put that in on the 8th?

That he -- he advised me that he did -- he
put it in. cCan I say absolutely what day?

I mean, no.

On the 7th, who put the entries in? Was
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it -- was it his supervisor with him or

he -- was he alone?

That put it in with him?

Yeah. Could the supervisor put it in on the
7th?

He could. Yes, sir.

Okay .

A supervisor could put in -- could input
leave. You asked me earlier about changing
leave --

Yeah.

-- to something else. So, for example, if
somebody put in family sick and later wanted
to change it to annual leave, no, the
supervisor couldn't change that for him.
The time administrator would have to do
that. But if -- if he was on an extended
period of absence or something and

couldn't -- didn't have access to the
computer and couldn't, could the supervisor
put his leave in for him? The answer would
be yes.

Now, any member of the Department that you
know never questioned the sickness of his

daughter, correct?
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1 A I have no reason -- I had no reason --

2 Q Okay.

3 A -- to question the sickness of his daughter.

4 No, sir.

5 Q And could that entry have been changed or

é could it be changed within the intermal

U books of the Department to reflect sick

8 leave instead of family?

9 A Like I said, yeah. The time administrator
10 would certainly be able to go back in and.
11 make adjustments to -- to ;orking hours, to
12 leave, to --

13 Q Okay .
14 A To whatever if it needed to be corrected.
1s Q Did you -- did you have an opportunity to
16 discuss the initial intake into the
17 Department that -- the officers that
18 interviewed him for his initial hire?
19 A How do you mean?
20 Q Did you interview them about -- about my
21 client?
22 A Are you talking about like the investigating
23 officer?
24 Q Yeah.
Trooper -- or Officer Rikard at the time and
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1l the polygrapher?
2 Q Yeah.
3 A I did speak with the polygrapher about it,

4 yeah. Our polygrapher. Yes, sir. I used

1
s to be his supervisor.

6 Q Okay. But you didn‘t talk to the guy that

7 did the original -- his test?

ll 8 A No. He doesn't work for the agency anymore.
9 Q Okay. Is he alive?

10 A I have no idea, sir. I don't -- I don't

11 know much about it.

12 Q But you know the name. That's about all?
13 A I knew a Tom Rikard, but I don't believe
14 it's the same person.

15 o  okay.

16 MR. O'LEARY: I have no further questions.

17 Thanks .

18 THE WITNESS: VYes, sir.

19 HEARING OFFICER: Anything further?

20 FURTHER REDIRECT EXAMINATION OF CAPTAIN BOEHM
21 BY MR. GORE:

22 Q Did you ask Mr. Vargo about who entered his
23 time in the SCEIS?

24 A Yeah. We touched on it. Yes, sir.

25 Q Did he say he entered the time?
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A

Q

He acknowledged that he did. Yes, sir.

Okay.

MR. GORE: That's all.

A

Q

He -- he didn't dispute that -- that he was
the one that, in fact, put it in after the
fact.

Okay.

MR. GORE: I don't have anything further.

HEARING OFFICER: Okay.

EXAMINATION OF CAPTAIN BOEHM

BY THE HEARING OFFICER:

Q

I -- just because there's been a lot of this
and I want to make sure I understand, with
this display of working times, it seems we
have one -- three entries here. One that
doesn't have a date, and then it says,
"Pebruary 6, 2024, February 7, 2024."
You're going from the bottom up.

Yes. So my understanding is that 2.06, if
you look at that one across, it says “four"
and then 2002 is the code for --

Yeah.

-- family sick. Directly below that is the
six hours, which also corresponds to the

6th, and that would be the working hours
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e
or -- or vice-versa.
Q Okay. So --
A Yeah. "
Q Okay. Now, this thing says it was -- 80O, if
we go from the bottom up, just so that
you're with me here, it says, "Created on
2.06.2024 at 14:26" and it says, "Created
by” Josh -- or “JOS 79937." And then, that
one -- that one is the working hours from
what I understand, correct?
A I -- I would imagine. Yes, ma'am.
Q Okay. Based off of the Exhibit 2 comparing
to this?
A Yes, ma'am. I'm not 100 percent sure on the
codes. The 2002, the 1000, et cetera.
Q Okay. So then we -- so I guess my one
question there is then the next one up that
has a different absence type. So the
first -- the bottom one with six hours says
"1,000" there for absence type.
A Yes.
Q And then thé next one says “"four” and it
says "2002." And it says it was created by
HR admin.
A Yeah.
ReeordonAppeal 25-Au-37-AP Joshua Vargo - P 803.749.8100
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B ———
1 Q And it doesn't say the JOS 79937. And then

2 again, the two -- the one created on
3 February 8th for the 7th, again says YHR
4 Admin."

5 A Yeah. I see that.

6 Q S0 do we know -- were -- were these things

7 that you were able to confirm with him that
8 he put in or was this his supervisor putting
9 this in?

10 A So he -- he confirmed to me that he did put

11 it in. The supervisor didn't put it in,

12 from my understanding.
13 Q Okay.
14 A Yeah.
1s Q I just don't -- okay.

16 A I understand they -- they went in after the

17 fact, because the -- the investigation took
18 place afterwards. Mr. Vargo was suspended
19 at the time, so they went in after the fact
20 to look at it to examine it, because when
21 they got the -- the SLED report or

22 the -- the SLED application back, I think he
23 went back to look at his leave. So Troop 8
24 had an issue with it, and then it was

25 forwarded to OPR. So, how it all came
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about, I -- I really don't know. And

2 who -- who all touched it prior, I don't
3 know.
4 Q Uh-huh. Okay. So potentially -- okay. Do
S yéu know what 2002 stands for --
6 A I--
7 Q -- as an absence type?
8 A I would imagine being that it's also with
9 the ten hours, that it's family sick.
10 Q Okay. But you're not sure?
11 A I'm -- I'mnot. And I'm not sure if it was
12 put in after the fact. I don't -- I don't
13 know those codes.
14 Q I gotcha.
15 MR. GORE: If -- if I may?
16 HEARING OFFICER: Yeah.
17 CONTINUED FURTHER REDIRECT EXAMINATION OF CAPTAIN
18 BOEHM
19 BY MR. GORE:
20 Q Would Ms. Perry's email explain those codes?
21 Help you answer that?
22 A Absolutely. Yeah. There was an email that
23 was included. This -- this is --
24 HEARING OFFICER: Okay.
25 A Is a screenshot from -- which makes it even
¥ Recard onAppeal-zs-Auao-o Joshua Vargo - Page 127 of 321 803.749.8100
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1 smaller, from Ms. Perry's email.
2 MR. O'LEARY: Well, if she's not here to
3 dfoss-examine, I don't know if that's really
4 fair at this point. If he says he doesn't
5 understand and I don't understand it, and I
6 know that my client's name is not on the
7 side of the -- only on one line.
8 FURTHER RECROSS-EXAMINATION OF CAPTAIN BOEHM
9 BY MR. O'LEARY:
10 Q Who runs SCEIS? That -- or whatever you
11 call it? Who runs that in the agency?
12 A The state runs it. My understanding is that
13 each individual troop/post has their
14 administrators --
15 Q Okay.
16 A -- as well.
17 Q I mean, I have no idea.
18 HEARING OFFICER: Okay.
19 A So Ms. Perry -- to answer your question, Mr.
20 O'Leary, Ms. Perry is kind of the -- the HR
21 overseer I guess --
22 Q Uh-huh.
23 A -- for a lack of a better term. But
24 her -- she's the human resources manager to
25 employee relations and leave. So she

www.southernreporting.net
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manages a good deal of it. I don't know

that I could use the word to say -- to say
that she runs it, if that makes sense.

Q Okay.

HEARING OFFICER: Okay.

MR. O'LEARY: I appreciate it. Thank you.

HEARING OFFICER: All right. Well, so I --1I
understand that there is an email that may
clarify that information while I -- I mean,
I believe there is an objection that email
is based off of hearsay or --

MR. O'LEARY: It's hearsay, ma'am.

HEARING OFFICER: Okay.

MR. O'LEARY: It -- it's impossible to
cross-examine somebody about an email if
they aren't here.

HEARING OFFICER: I understand. Well, okay.

MR. GORB: I'm not trying to admit the email.

HEARING OFFICER: Yeah. Okay.

MR. GORB: I'm asking him if --

HEARING OFFICER: Oh.

MR. GORE: ~-- he can now answer your question --

HEARING OFFICER: Oh, okay.

MR. GORE: -- based on the information. I'm not

trying to admit the email.

Page 81
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1 So do not answer that question.
2 THE WITNESS: Yes, ma'am.

3  HEARING OFFICER: All right.

4 MR. GORE: Can I -- well then, can I --
5 HEARING OFFICER: Yeah.
€ MR. GORE: Can I ask I guess just to button this
7 up.
8 CONTINUED FURTHER REDIRECT EXAMINATION OF CAPTAIN
9 BOEHM
10 BY MR. GORE:
11 Q@ Mr. Vargo admitted to you that he entered
12 the time?
13 A He did.

14 Q Okay. And Mr. Vargo admitted to you that he

i5 entered -- on February the 6th, he entered
16 six hours of working time and four hours of
17 family sick leave?

'Ils A For February the 6th, yes, sir.
9 Q And what did Mr. Vargo tell you that he

20 entered for February 7th? "

21 A He acknowledged that he entered ten hours of
22 family sick leave.

23 Q Okay .

24 A For the 7th.

25 Q And that's what Mr. Vargo told you? 1Is
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that --

HEARING OFFICER: That he -- okay.

CONTINUED FURTHER RECROSS-EXAMINATION OF CAPTAIN

BOEHM

BY MR. O'LEARY:
Q And again, I -- I don't know how to read
this. But you entered -- he admitted he did

it on the 6th, correct?

9 A For the 6th.
10 Q For the entry for the 6th?

11 A He -- he admitted to me that for the 6th he

12 entered that combination of working hours
13 and family sick.

14 Q  Okay.

15 A And he acknowledge to me that he -- on

16 the -- for the 7th, he had put in ten hours

17 of family sick leave.

18 Q And, if he entered it, why doesn't it show
on this document as an entry by him?
Again, sir, I'm not a SCEIS expert. I can't
answer that.
Okay.
I -- I can barely see it.

Did he -- did he mention an entry or did he

mention talking to his supervisor?

Record on Appeal - 26-ALJ-30-0367-AP - Joshua Vargo - Page 132 of 321 803.749.8100
. www.southerareporting.oet
Reptizg . ROA0195



Hearing
In Re: LE Certifleation of Joshua A, Vargo 9/218;03

1 A No, sir. He -- he acknowledged that he

2 entered ten hours of sick leave.

3 Q He --

4 A Or family sick leave. I apologize.

5 Q But he also admitted that he had talked to
6 his supervisor about the 6th, correct?

7 A He -- yes. He --

8 Q Okay.

9 A -- acknowledged to me that on the morning of
10 the 6th, he had a verbal conversation
11 with --

12 Q All right.

13 A -- his supervisor, Corporal Albert, advising
14 that while his daughter was sick, he still
15 wanted to come to Columbia to be able to get
16 . his new patrol car. Yes, sir.

“ 17 Q  Okay. Thanks.

18 HEARING OFFICER: Okay.

19 MR. O'LEARY: Thank you.

20 FURTHER RE-EXAMINATION OF CAPTAIN BOEHM
21 BY THE HEARING OFFICER:

22 Q And this is -- when you're saying you were
23 speaking with Mr. Vargo, this_was the

24 recorded conversation?

25 A Yes, ma'am. That's the only time I've spoke
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1 to him prior to -- you know?

2 Q Thank you. All right. And you -- and I .

3 think this was alrea&y agked. But you

4 didn't -- the person you spoke to about the
5 different applications and the different

6 questionnaires that are the different

7 exhibits, the only one you spoke to about

8 that was Mr. Vargo? Or did you speak with
9 anyone else about them?

10 A No. I -- I did, in fact, contact SLED in
11 reference to the law enforcement

12 questionnaire.

13 0 oOkay .

14 A I spoke to Mr. -- I believe it's Scott

15 Smith, who is the polygrapher for SLED. And
16 then, our polygrapher, Harry Morral, I spoke
17 with him about it, and that's what I

18 obtained, the -- the documents from him.

19 Q Okay.

20 MR. O'LEARY: Could I ask him one question?
21 A In an effort to compare, I obtained
22 documents and spoke with Harry Morral.
é3 Q Okay. So you spoke with SLED, the one
24 about --

25 A Yeah.
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-~ the -- the -- the applicant

questionnaire. That's Exhibit 4.

Yes, ma'am. Yes, ma'am.

And then, you spoke with your polygrapher

about State's Bxhibit --

There was six.

Six.

And then there was -- he provided me some

additional documentation. I'm not sure if

it ended up making it in the report or what

the case was.

But I didn't speak to him

officially. We didn't have any -- a

recorded interview or anything. I called

him, I told him what I wag doing, and that I

needed some assistance with some

documentation from 2013.

Okay. So he only just was like the keeper

of those records? He wasn't --

Correct.

-- the one that actually did that in 20137

No. He did the -- he conducted the

polygraph.

Oh, okay.

Yes, ma'am.

Okay. So you spoke with him about it?
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I did.

Okay .

HEARING OFFICER: All right. I think that was

all of my questions. I will now open it

back up.

Mr. O'Leary, do you have any follow-up based

off of me?

CONTINUED FURTHER RECROSS-EXAMINATION OF CAPTAIN

BOEHM

BY MR. O'LEARY:

Q

Now, this display of working times here, did
you show that to my client and go over it
with him?

This -- this particular form here
(indicating)?

Yeah.

I'm not sure if I did, sir.

But you just -- when did you see that for
the first time? Today?

No. I received the email from Ms. Brianne
Perry on March 27th, 2024,

That wasn't the day you interviewed my
client, was it?

I don't believe so. Let me go back and

look, sir.
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1 about it. And that Monday, I was like,
2 “Hey, my” -- she ended up having the flu. I.
3 told him about it. And he was like, °"Well,
4 we'll -- we'll reschedule your -- your
s pickup for the car.® And I said, “No.® 1I
6 said, "Give me a minute. 1I'll call you .
7 back. I might be able to work something out
8 where I can at least go -- because I think
9 my original appointment was that afternoon
10 or something. 8o I'm thinking, “Get me in
11 first thing in the morning.” I had an
12 in-law that could watch her for that
13 morning, and -- because she's got
14 obligations for the rest of the day. But
15 she could cover her for me to run up there
16 and pick up my new vehicle. Because again,
17 I just -- you know, everybody looks forward
is to a new vehicle. I had just gutted out, so
19 if I -- no telling when my next appointment
20 would have been. It would have had been. I
21 wouldn't have had nothing in my car. I
22 didn't want to put everything back in, stuff
23 like that. I was like, *Let me see.” So I
24 was able to make it work out. So I did go
25 to work that Tuesday for half a day to rum
¥ m:dmmpeel-muw-w-mwvmo-muuf:ﬁ m.m
Repacting b
22 original -- the o;i.ginal plan I discussed
23 with my supervisor the week before. And, as
24 I told the investigator, the original plan
25 was to use -- swap that holiday leave,
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I did.

Okay.

HEARING OFFICER: All right. I think that was

all of my questions. I will now open it

back up.

Mr. O'Leary, do you have any follow-up based

off of wme?

CONTINUED FURTHER RECROSS-EXAMINATION OF CAPTAIN

BOEHM

BY MR. O'LEARRY:

Now, this display of working times here, did
you show that to my client and go over it
with him?

This -- this particular form here
(indicating)?

Yeah.

I'm not sure if I did, sir.

But you just -- when did you see that for
the first time? Today?

No. I received the email from Ms. Brianne
Perry on March 27th, 2024.

That wasn't the day you interviewed my
client, was it?

I don't believe so. Let me go back and

look, sir.

Page 88
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I mean, did you go over that document with

him? That's all I'm asking you.

The document and the -- the times that he

had entered, yes.

But not -- you didn't show him on the

document what was there?

I believe I advised him that he had put “xw

8 hours in on the 6th, the next hours in on

9 the 7th. He acknowledged that he did and we

discussed why he had put those hours in.

11 MR. O'LEARY: I don't have any further questions,

Your Honor.

HEARING OFFICER:

Anything from you, Mr. Gore?

14 MR. GORE: No. This is just a matter of

housekeeping. I noticed when the -- the

SLED questionnaire, the one that I

admitted -- that we admitted, has a

highlight on it.

Oh.

HEARING OFFICER:

MR. GORE: 1It's my copy. Yeah. I just want to

substitute in this clean copy that doesn't

have my writing om it.

HEARING OFFICER: All right. Thank you.

24 MR. GORE: I just don't want to -- I don't think

25 that's fair to put that in.
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HEARING OFFICER: All right.
MR. GORE: That's all.

HEARING OFFICER: Thank you.

MR. GORB: That's all. No -- no further
questions from me.

HEARING OFFICER: All right.
You may be excused. Thank you.

MR. O'LEARY: I would just call my client to the
stand.

HEARING OFFICER: All right.

CAPTAIN BOEHM: I get to rest?

MR. O'LEARY: I'd like to take -- take a short
break.

MR. GORE: I don't have any further questions.

HEARING OFFICER: All right.

MR. O'LEARY: Let's take a break.

HEARING OFFICER: The Department rests.
It is -- or how is everyone doing? Would
you like to keep going or --

MR. O'LEARY: Let's take a short break, if you
don't mind.

HEARING OFFICER: Okay. Yeah. why -- let's go
ahead. I have got -- it's 11:07. Why don't
we come back at 11:20, okay?

(A recess took place from 11:07 a.m. until 11:17

www.southernreporting.aet
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a.m.)
JOSHUA A. VARGO, after having been duly sworn,
testified as follows:
MR. O'LEARY: Does he need to produce his license
to -- for --
COURT REPORTER: I'm -- I'm good with it.

MR. O'LEARY: Okay. Okay. Thanks. Most of them

don't bfing their license. That's the

problem.
JOSHUA A. VARGO, after first being duly sworn,
testified as follows:

DIRECT EXAMINATION OF MR. VARGO

BY MR. O'LEARY:
Okay. State your name.
Joshua Vargo.
And Josh, how old are you?
Thirty-four.
And where do you live?
In Aiken.
Are you married?
Yes, sir.

How many children?

¥ 0O ¥ O P O P O

Two years. Two. I'm sorry. Two children.

Two and five? Children?

» o

One just turned five today and another -- my
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1 youngest one that's in question in all of

2 this, I, is three.

3 0Q And the five-year-old's birthday is today?

4 A Yes. Her birthday's today.

5 Q Okay. And tell me. Where did you

6 go -- where were you raised?

7 A I was -- grew up, born and raised in

8 Williston, been around the Aiken area all my
9 life.

10 Q Okay. And where did you go to high school?

11 A Williston-Elko High School.

12 Q And did you go to college?

13 A USC-Aiken.

14 Q And did you graduate?

1S A I did.

i6 Q What did you graduate in?

17 A A bachelor's in business administration with
18 a concentration in accounting. |

19 0 What year was that?

20 A 2013.

21 0Q | Concentration in accounting?

22 A Yes, sir.

23 Q Okay. Now, at this point -- are you a
24 volunteer fireman or anything?

I'm a volunteer. Yes, sir. Was paid staff
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1 before the highway patrol but -- I mean,

paid fire department before highway patrol,
but volunteer now.

Out of what county?

I was -- I was paid -- I was working with
Aiken Department of Public Safety, and then
now I volunteer with New Ellington, the town
I live in. A small town.

Now, at some point -- how 0ld were you when
you wanted to apply for the patrol?

2013. So I would have been 23.

Okay. And you had graduated at that point

from college?

Yes.

Okay. And you applied for the patrol where?
Here in Columbia?

Well, I appliedbfor -- I think I

put -- initially put a couple counties on my
application. But it was through the state
highway patrol, if that's what you mean,
based out of Columbia. But the area to work
for would have been around the
Aiken/Barnwell.

Okay.

I think -- I think I put several counties.
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Just anywhere they would give me a job.

Where they needed me, I guess.

Now, you got hired on -- when did you

4 actually get hired by the patrol?

5§ A I got hired at the end of January of

6 2024 -- I mean, 2014. I'm sorry.

7 Q And you were interviewed by the patrol. You

8 were hired, correct?

9 A Yes.

10 Q Where were your interviews? Up here in

11 Columbia?

12 A There was some in Columbia, there was some

13 at my house.

14 Q Were you given a pre-employment test? A
15 polygraph?

16 A Yes.

17 Q Okay. And did you pass that?

18 A I did.

19 MR. GORE: Objection.

20 MR. O'LEARY: Can I just --

21 MR. GORE: You cannot discuss the results of a
22 polygraph.

23 HEARING OFFICER: Yeah.

24 MR. GORE: Wholly inadmissible.

25 HEARING OFFICER: So you can speak and ask him
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' 1 about the conversations of the questions
2 asked --

3 MR. GORE: Okay.
4  HEARING OFFICER: -- before or after. But the
5 actual results of the polygraph are --
6 MR. O'LEARY: Well, I'll do it in a little
7 different way.
8  HEARING OFFICER: Okay.
9 Q You were intervie;ed by the patrol and you
10 got hired by the patrol, correct?
11 A I did.
12 Q And how many interviews did you have to go |
13 through?

14 A There would have been a board interview that

15 I recall, the home interview, and then the
16 polygraph. I would have had to pass the
17 polygraph to come be employed.

18 Q Did you at -- when you got assigned, where

19 were you assigned to? Your first

20 assignment?

21 A Pirst assignment was Aiken County.

22 Q What troop?

23 A Troop 7, Post C.

24 Q Troop 7. And were you also at the same time
25 being a volunteer fireman toco?
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Yes. I've been a volunteer firefighter
since 2009.

Okay. Now, in the patrol, you've been on it
like ten years, correct?

Yes.

And, in those ten years, have you received
any awards?

I've -- numerous. For ten years I was
trooper of the year. Five years out of the
ten I've been troocper of the year for my
assigned post. I produce. I've got awards
through Mark Coates, canine awards, post
awards, MADD's given me an award. Various
awards throughout their agency. Stuff like
that.

At some point in your -- in your career with
the patrol you -- did you apply to be a
canine officer?

I did. I was approached end of 2023,

beginning of 2024 about coming over to SLED

and -- with their arson unit and being a
canine handler.

Okay. And you were a canine handler with
the Department, correct?

I was a canine handler with the Department
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1 here. 2And I was told it was about to
2 be -- which it did come to an end. But they
3 were going to disband it in the beginning of f
4 the year, so that's why I went ahead and
5 applied with -- with SLED. To continue my
6 canine career.

7 Q And you were sent for special training on L
8 canine, correct? ,
9 A Yes.

10 Q Where were you sent?

11 A We go to Alabama Canine in Tuscaloosa.

12 Outside of Tuscaloosa, Alabama.

13 Q And, when you go there, do you get a dog
14 there too?

15 A Yeah. We get issued a dog and go through
16 extensive training. I think it was like

17 six, seven weeks of total training.

18 Q Okay. Now, since that time, the patrol did
19 get rid of the unit, correct?

20 A Yeah. Well, they got rid of the ;- a

21 majority of the dogs.

22 Q Okay.

23 A I think they keep it on paper as a canine
24 unit, but -- .

25 Q Did you get to keep your dog?
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My dog was retired.
Retired? I didn't know they retired. Okay.

Okay. Let me ask you now. On the incidents

here, tell me about February the 6th and 7th

of '24. Do you remember those two days?

I do.

And tell me. On the February 6th -- well,
tell me what happened. Was a member of your

family sick?

My -- yeah. 8o it actually occurred that
weekend. I think it was maybe around Sunday
we started seeing the -- the obvious signs
that she was getting sick. I was scheduled

to work Monday through -- I was scheduled to

work Monday through Wednesday. And Thursday
was a holiday leave that they just put on
the schedule, because I had to burn it. So,
as my child got sick, my wife ended up
taking off Monday for work, because I

had -- I had Orangeburg court, which was a
massive court. I couldn't afford to miss
Monday. I also had just -- I was supposed
to be issued a new car Tuesday, and I had

just gutted my car completely out. When my

little one got sick, I called the supervisor
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1 about it. And that Monday, I was like,
2 "Hey, my” -- she ended up having the flu. I.
3 told him about it. And he was like, °Well,
4 we'll -- we'll reschedule your -- your
5 pickup for the car.” And I said, "No.®* I
6 said, "Give me a minute. I'll call you
7 back. I might be able to work something out
8 where I can at least go -- because I think
9 my original appointment was that afternocen
10 or something. So I'm thinking, "Get me in
11 first thing in the morning.” I had an
12 in-law that could watch her for that
13 morning, and -- because she's got
14 obligations for the rest of the day. But
15 she could cover her for me to run up there
16 and pick up my new vehicle. Because again,
17 I just -- you know, everybody looks forward
18 to a new vehicle. I had just gutted out, so
19 if I -- no telling when my next appointment
20 would have been. It would have had been. 1I
21 wouldn't have had nothing in my car. I
22 didn't want to put everything back in, stuff
23 like that. I was like, “Let me see.” So I
24 was able to make it work out. So I did go
25 to work that Tuesday for half a day to run
i Wmmm-mﬂ-mvm-mamdxmmﬂ;ﬁ@o:
Rrparting b
22 original -- the o;iginal plan I discussed
23 with my supervisor the week before. And, as
24 I told the investigator, the original plan
25 was to use -- swap that holiday leave,
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1 about it. And that Monday, I was like,

2 "Hey, my” -- she ended up having the flu. I

3 told him about it. And he was like, "Well,

4 we'll -- we'll reschedule your -- your

S pickup for the car.* And I said, °*No." I

6 said, "Give me a minute. 1I'll call you

7 back. I might be able to work something out

8 where I can at least go -- because I think

9 my original appointment was that afternoon
10 or something. So I'm thinking, "Get me in
11 first thing in the morning.®* I had an

12 in-law that could watch her for that

13 morning, and -- because she's got

14 obligations for the rest of the day. But

15 she could cover her for me to run up there
16 and pick up my new vehicle. Because again,
17 I just -- you know, everybody looks forward
18 to a new vehicle. I had just gutted out, so
19 if T -- no telling when my next appointment
20 would have been. It would have had been. I
21 wouldn't have had nothing in my car. I
22 didn't want to put everything back in, stuff
23 like that. I was like, “Let me see.” So I
24 was able to make it work out. So I did go
25 to work that Tuesday for half a day to run

— e ————em.
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up to Columbia to pick up my new vehicle,
come home. At which point, as I said
before, we -- you know, I worked half a day,
so I entered half a day. The other half of
the day was the family sick leave.

Now, before the -- before the 6th and the
7th, had you a couple of days earlier talked
about going on vacation, or taking a
boliday, or anything?

No.

You did not. Okay.

No.

So you talked --

That holiday leave was just a random holiday
they put on the -- on the schedule to -- to
allow me not to -- I mean, just to burn it
so they didn't have to pay me for it.

That would have been that Thursday, right?
That Thursday. Yes.

Okay.

The polygraph was Wednesday. And the
original -- the original plan I discussed
with my supervisor the week before. 2and, as
I told the investigator, the original plan

was to use -- gwap that holiday leave,

¥
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14

15

16

17
18
19
20
21

22

o SO

because it's never been an issue before,
just -- I explained it. "Hey, maybe
something's going to have -- you know,
something come up.” I was going to
initially plan to switch that holiday leave
for Wednesday and just work Thursday. That
way, during my polygraph, I would be out on
holiday leave.

Okay .

Because I -- obviously, I can't go to work

applying for another agency, so I was going

to have to take the day off. So that was my
initial plan. I was, to -- "Hey, just
remind me as time comes," because I didn't
tell him I was going to a polygraph. I
mean, I don't -- I don't see what person
would have openly admitted, "Hey, I'm -- I'm
going to put in for another agency." But I
told him, "Hey, something -- something come “
up.” I was told to remind him as the week

progressed. As I explained to him in the

interview, between the supervisor working,

covering multiple -- because we cover

multiple counties. Life happens outside of

patrol. We both forgot about it. Or -- or
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1 that initial conversation. As the time
2 progressed, I mean, my child got sick. Aand
3 I knew -- I knew that no matter what, I was
4 going to be off the rest of the week between
5 the holiday leave and the family sick leave.
6 Because the flu, the school would not allow
7 her to come back.

8 Q Okay.

9 A So that's when, as said before, I took

10 my -- I -- I was able to make arrangements.
11 Because, in the event my child wasn‘'t sick
12 and I couldn’t use -- swap the holiday

13 leave, as I explained to him, as I explained
14 to -- I was -- I was allowed to reschedule
15 my -- my polygraph. And even the day of my
16 polygraph, when I explained the -- the

17 polygrapher asked me if I got much sleep and
18 had I eaten breakfast, I told him, "No. I
19 didn't eat breakfast. That's normal.® I

20 said, "But I didn't get any sleep. I only
21 got like two hours of sleep that day because
22 my child was sick.” He asked if I wanted to
23 continue or reschedule. I said, "No. I'm
24 just ready to get this over with. Let's go
25 ahead. I'm here already."” So we went
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forward. But I even -- up till that
morning, I still had the opportunity to
reschedule had I known I was doing anything
wrong.

But you'd been up pretty much all night with
the baby?

Yes. Which -- which was one of the --

Okay.

-- reasons I -- obviously, I guess was eight
minutes to reply back to -- slow when
answering my supervisor or whatnot. But
anyway, so explained that to them. I went
ahead and -- and, as I explained during my
interview with the -- with the investigator
here, I honestly -- and again, what y'all
are -- I had to knowingly and willfully lie.
I did not knowingly and willfully lie. As I
explained to him, I knew I needed the day
off to go to the polygraph. The original
plan was to use the holiday leave. When my
child got sick, I was like, "Well, I'll be
on a family sick leave. That gives me the
day off.” I can -~ I -- I took off that
morning to take care -- I was home with my

child for the initial part of the shift.
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Dropped her off at my in-laws on the way to

the polygraph, took the polygraph, come

back, and remain -- the remainder of the

shift was taking care of my child. And, as

I explained to him, I didn't know I couldn't

do that. Because I have used sick leave

before, and I explained to him, and even he

acknowledged it. It's no different to me

than if I went to a -- I called out sick to

go to a doctor's appointment that only lasts

two hours, and then I come back and enter a

whole day of sick leave for that day, which

is the common practice. And, in my eyes,

even though it was with my child, it was the

same thing. And I didn't know -- if -- if I

knew I couldn't do that, then I just would

have used the holiday leave. and then,

going back to the discrepancies in this

scheduling, though, I can't say for certain.

He told me I entered leave. And, I mean,

he's a captain with OPR. I had no reason to

question him at the time. I didn't see the

23 SCEIS entry. I do commonly enter my leave,

but it's also known -- I've had instances

where they're entered my leave for me if I'm
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1 not around the computer. And I've also been
2 to where I found out a month later they went
3 and have changed my leave without my

4 knowledge. And at which point HR had -- was
S directed and -- and put into investigation

6 for that reason. So I don't know

7 if -- going back, I honestly don't know if I
8 entered the holiday leave for that Wedﬁesday
9 and -- and changed the sick leave for

10 Thursday. And it -- it would have reflected
11 on the schedule that supervisors are seeing.
12 So they probably -- if -- if someone else
13 entered it and not wme, they could have

14 easily went back and changed it to match the
15 schedule, which showed the holiday leave on
16 Thursday. So again --

17 Q Well, let -- let -- let me --
18 A -- I didn't knowingly or willfully enter
19 anything wrong or lie about leave.

20 Q Up -- up to this point in your career, it

21 would be about ten years, how
22 much -- how -- just estimate how much sick
23 leave had you accumulated.

24 A  Homestly, I have never used sick leave up

25 until I had kids.

e —
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Is it true that you thought you had around

700 hours?

3 A Yeah, yeah. I know at that point in time I

had 700 hours. I mean, roughly. Because

5 like I very rarely use sick leave.
6 Q And you also told us -- about your annual

7 leave, you indicated you may have what?

8 Three hundred hours?

9 A I know -- I know -- I know my annual would

10 have been -- you're only allowed to

11 accumulate 360 a year. I know at the end of
12 the year I always have to -- have to burn
13 leave or lose it. So I know I had an annual
14 leave there in my bank, and I also had the
18 ~ holiday leave. I don't know how many hours
16 of holiday leave exactly, but I do know --
17 obviously, I had the one for Thursday. I

18 had plenty of leave to utilize in the event
19 I needed solely that day off.

20 Q Well, let me ask you this: You're -- you
21 never falsified or made up anything about
22 your daughter or about family leave?

23 A No.

24 Q And --

No.
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1 Q Did you -- you weren't shown this particular
2 document by the investigator, were you?

3 A I don't recall that document at all.

4 Q And you'll notice it's -~ it's

5 entered -- the entry is by "HL -- HA"?

6 A Again, I'm -- again, I'm -- I'm seeing

U where -- where my name is on there for

8 entering leave on the one, and the other two
9 don't have my leave. So again, I can't say
10 for certain. i don't recall.

11 Q Okay.

12 A Because it's -- it's common practice for we

13 to enter my leave, but there have been

14 instances where someone has went back and
15 changed my leave to match -- to reflect the
16 current schedule and/or -- like I said,

17 there was an issue before where a captain
18 come in and changed all my sick leave for
19 holiday leave to burn holiday leave, without
20 my knowledge. So I don't know if -- there's
21 no -- no one notifies me if they go and

22 change my leave. I will say that.

23 Q Well, let me -- do -- do you guys, each
24 officer get a printout of this every month,

125 or...
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1 A It -- it would bg theoretically accessible
2 if I went through SCEIS. But again, I

3 don't -- A

4 Q Now, you'll notice on this document it was
| s created by -- what's that say?

6 A The HR-Admin and HR-Admin.

7 Q Okay. Thank you.

8 A So again, it's quite possible I did enter

9 that holiday day per the discussion with ny
10 supervisor the week prior. And the schedule
11 hadn't been changed yet. So the person that
12 approved the leave looks at the current
13 schedule and they probably went to go and
14 reflect it as the current --

15 MR. GORE: I'm going to object to that testimony
16 to be speculative. He --

17 HEARING OFFICER: It is. It is speculative.

18 So what he's saying is you don't got -- your
19 memory and things there. You can't
20 speculate on what other people do.

21 THE WITNESS: Yeah. Okay.

22 Q I'll go again.

23 A So again, like I said, the original

24 conversation was to use the holiday leave

25 for Wednesday.
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1 Q Okay .

A But, between -- between that whole week, I
know there was holiday leave and family sick

leave that was utilized.

Q When -- when did you go back to work that
week?

A It would have been the following week.

Q The following week. The following Monday?

A Yeah. Because I would have been -- I work
four tens, so that Monday through Thursday.
So I don't ~- again, I don't -- I don't
recall.

Q  Okay. -

A I know, according to them, I should recall,

because it's been a couple of months.

Q You'd been in communication with your
supervisor, correct?

A Yes.

Q Okay. And you talked to him on the morning
of the 6th, correct?

A Yes.

Q When you -- when you went to pick up your
car?

A Yes.

Q And you came back and you took over caring
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for the baby?

Yes.

And then, on the 7th, when did you get a

4 hold of your -- your supervisor the next day

on the 7th?

It would have been -- first thing, I guess.

Early in the morning?

6:08 was the -- was the text message.

Okay. Now, let's -- let's back up a second

and go over talking about when you applied

with the Department, you were shown some

documents. Are those

the -- they're -- which ones --

Marc had put so many in and they

were -- they weren't stapled together. I've

got a little worried about it. Okay. Let

me show you -- we'll take them one at a

time, I guess. These are -- there are

three. . These three here. You want to pick

them up and take them in any order you want.

Okay.

Which -- which this one heré is -- what's

the first one?

So this would have -- this would have been

the time order, I guess, so to speak. i
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Okay. Take the one the earliest in tiwe
from your original application.

That -- that -- this one would have been my
original application that I would have
submitted onliné prior to even being
approached by highway patrol.

What year was that?

This was -- I mean, it would have been
received 8.19.2013.

20137

(Nods head.)

And tell me. Did you -- you submitted that
online?

I did.

And did you lie or falsify anything in
there?

I did not lie or falsify. To my knowledge,
I did not lie or falsify any information on
this document from -- from my time of
recollecting events, stuff like that.

While that submitted was online, were you
then interviewed about that by somebody from
the Department as the initial hire?

Yeah. So -- so for the -- theoretically,

this whole document is just the initial

Page 118
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1 application. They then send you another

2 document that's basically all the same

3 questions that you answer again. They do it
4 like two or three or four times --

S Q Okay.

6 A -- throughout the --

7 Q Now, what's the second one here? This
8 exhibit is numbered what? I can't see it.
9 Four?

10 A This one would have been the questionnaire

11 application for the polygraph.
12 Q And that is on your first, initial
13 employment?

14 A I'm sorry. No. This one looks like it

15 might be for the -- this is the SLED, so

16 that one's out for this.

17 Q Okay. What's that?

18 A This one is -- I don't have the one --

19 Q What number is that?

20 A Here we go. So Number 4 -- no. Number -- I
21 think that's a 7. Seven is the highway

22 patrol application polygraph, which would
23 have been conducted on October 2nd, 2013.

24 Q And you went and did that, correct?

25 A 1 did that, yea. And I guess I can't
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

MR. GORE: Objection. He's basically testifying

HEARING OFFICER: Oh, okay. I'm sorry. I was

Page 113
912512024

testify to the results,-but in order to be
accepted with highway patrol, you would have
had to pass the polygraph. So --

And you were hired?

No willing signs of lying were done.

vwhat the results of the'polygraph are.

paying attention to this. Yeah.

Just focus on what your answers to questions
were, right? What your conversations and
your memory of conversations were.

But -- because, realistically, the reason
the courts don't accept the results of
polygraphs is because they -- they question
the reliability of them. So results in and
of themselves can't be used for or against

somebedy, okay?

THE WITNESS: What about in general --

HEARING OFFICER: But yes. What your memories

about the questioning, about the
conversation with them, any of that, that

you can testify to.

THE WITNESS: What about just the general fact to

o A

be employed you have to pass the polygraph?
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HEARING OFFICER:

That is going to the results of

it, okay?

Okay. Let me ask you. You were

interviewed, correct?

5 A Yes.

6 Q And you were hired?

7 A I was hired. Yes.

8 Q Apd do you remember anything about the

9 actual interview? Were you physically
10 there? Was it on the phone or online?
11 A The polygraph would have been in -- would
12 have been in person.
13 Q Okay. Yeah. Stay off of that.
14 But the guy that interviewed you --
15 A The interview -- the interview -- well, yes.
16 The guy that interviewed -- it was a home
17 interview, yes.
18 Q Was -- were you asked about use of drugs?

19 A Yes. So, at this point in time, and looking

20 back at the results, because over ten years
21 ago, I don't recall exact specifics. But,

22 looking at the documents in front of me, I

23 did state to them that I took prescription
24 medication that did not belong to me.

25 Q And that's with the initial interview with
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the -- with the highway patrol?

That's with the initial interview with

highway patrol, and again, I'm seeing this

as typed up. I don't -- I -- I can't recall
if there was a conversation further about

it, because I have been in the application

7 process with patrol and SLED where
8 I've -- we've talked about things and
9 they've -- they've said it's not -- you
10 know, "Don't worry about that. It's minor.®
11 So I don't know in this instance if
12 that -- if we went into discussion about
13 taking a couple of Adderall during my
14 college career, and he said don't worry
15 about it. That's why it was -- I don't
16 know.

17 Q Well --

18 A I can't recall that.

19 0Q Do you recall --

20 A aAnd ultimately, it was ~- they were informed
21 that I did take prescription medication that
22 didn't belong to me.

23 Q Did you mention in the interview that you

24 may have used some prescription medicine

25 from your mother too?
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1 A Again, just looking at this, it just
2 says -- and it -- “"Maybe -- maybe from
3 childhood or from mother." So again, I
4 don't know the discussion that led to that.
5 Obviously, it's a very short line, sd '
6 there -- it was, you know, summarized for ‘
7 the entry. But again, I don't know what
8 discussions followed with that beforehand.
9 I couldn't tell you.
10 Q Okay. Now, following that interview, you
11 were hired and then assigned to Aiken,
12 correct?
13 A Yes.
14 Q Okay. And you've been there for the ten
15 years?
l6 A Yes.
17 Q And you had -- have you had any discipline
18 | issues at all?
19 A I've never had any disciplinary actions
20 other than a couple of minor. I've had -- I
21 know for a fact two minoxr policy violations
22 that were unfounded.
23 Q Okay.
24 A But no. As to my knowledge, I've had no
25 disciplinary action.

i!!E;ﬂ&&h&
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Now --

I've never been reprimanded. Nothing like

that.

Let me bring you up to date. Now you're up

into '24.

6 A Uh-huh.
And you have scheduied an interview at SLED,
correct?
Yes.
And you went to the interview?
I did.
And, in that interview, did you indicate to
who was interviewing you that you had been
involved or used some drugs?
I did. And -- and, as I explained to the
16 investigator, because he -- his question was

17 did -- it was a ten-year time lapse, how did

18 I recall it then? Well, as everyone knows,
19 when you apply for a job, you have to have
20 references. And again, when I was in

21 college at the time of the highway patrol
22 polygraph, you know, my references were

23 college people. They're not very reliable
24 resources. Well, during my SLED -- ten

years down the road, all of my college
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buddies are now either working for SLED,

some are lawyers, a magistrate. So I called

them up, "Hey, I'm about to put in for SLED.

Can I use you for a reference?"

Okay.

Obviously conversation is truth. We talked

about some of the stuff we've done --

You know the man who was interviewing --

-- he comes in --

correct?

hatiad you'

Even -- even -- well, going back,

even -- even my SLED buddies, and that's why

we went over it.

Hey, the biggest

thing -- and again, I'll go back to

willingly and knowfully [sicl. I did not

willingly and knowfully (sic] lie. "Answer

honestly." Which is exactly what I did.

Because, at the end of the day, you know, as

long as you're honest, you'll be good. And

that's --

Okay.

-- exactly what I was: One hundred pexcent

23 honest. And, going back to your question,

24 yes. The polygrapher was, in fact,

roommates with my college buddies during our

www.scuthernreporting.net
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college career down at Copper Beach just

down from the stadium. And, during our

13

14

15

16

¥

questionnaire, we talked about some of the
stupid things we did during college with the
same friends --

Let me ask you --

-- and that again brought up those memories
of -- “
You were only applying to SLED

because -- because the Department was going

to get rid of the canine unit?

Yeah. Again, they -- so I -- again, my good
work ethic, and -- and I'm -- you ask any
supervisor that's worked -- I've worked
with, anybody on the road with. They all
know me; they all know who I am. I've
turned down several promotions to be a
canine handler. And again, when -- I've
turned down -- I think we counted 15. I
would -- I would easily be -- if I was
promoted when -- when I was asked to,
approached by initially, I'd at least be

looking at a sergeant spot right now, if not

a first sergeant spot. But going back, so

yes. I've -- I've turned down a lot of
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promotions to be a canine handler, because

I've always -- that's what I've always

wanted to do. Stay a canine handler. When

I caught word that they were about to get

rid of my dog, I was then approached and

asked to go to SLED and to be a canine

handler with them. I knew I'd given

up -- by giving up those promotions, I know

my career with highway patrol was kind of at

a stalemate and I wanted to continue being a

canine handler.

So I did apply for SLED to

be the -- to be a arson --

Okay.

-- investigator and get a canine.

So you went through that interview that day.

And is it your understanding you did well in

the interview?

Oh, yes. I -- I can tell you for a fact the

captain approached me after the initial

interview, and then even after found out I

was under investigation, that, yes.

So you were under --

So he really wanted me and he told me to

fight through it.

Q You were under investigation from your
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responses given in the --

For -- for polygraph responses, Yes.
aAnd the solicitor's office --

I was cleared. Yeah. I was --

GORE: Objection. It's not even relevant at
all today. No. The criminal charges are
not what we discussed here.

O'LEARY: Because there were no criminal
charges.

WITNESS: Yeah. There were none.

GORE: Well, they're not the basis of the

misconduct, though.

HEARING OFFICER: Yeah. Yes. I --1I

MRO

think we're --

O'LEARY: Oh, that's -- that's fine. I'll

just withdraw it.

HEARING OFFICER: Okay.

Q

So you got through the interview. And that

was in what month? Was it February or

Maxch?

It would have been -- the polygraph was
Pebruary 7th. I don't -- I don't recall
when the actual interview was with SLED. It
would have been --

Okay.

gaqu&@ .-
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1 A It would have been either January or

2 December. I honestly don't remember.

3 Q Have you ever tried to deceive any person
4 that interviewed you about --

5 A No.

6 Q -- the drugs?

7 A I've never once deceived anybody. And

8 obviously, based on what the original extent
9 of this investigation was, I've been honest
10 about everything.

11 Q Okay. And you're not currently employed,

12 correct?

13 A I'm not currently employed. No, sir. Other
14 than I work part time with the fire

15 department.

16 Q Okay.

17 A It's -- it's a part-time job, so...

18 Q Looking back, you probably wish you'd never
19 'applied to SLED, correct?

20 A Looking back, I would have -- wished I would

21 have just did the proéer thing with the

22 initial investigation. Like I 'said, that
23 that is irrelevant here. But -- but yes.
24 And -- and ultimately, like I said,

25 I've -- since that point, once I was told I
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wasn't -- didn't make SLED, before I knew I

was under investigation, I was approached

again, because of a couple openings opened

up to be a supervisor with highway patrol.
So again, I had -- all right. I didn't give

SLED no big deal, because I was already iffy

about going to SLED. Because, believe it ox
not, I did enjoy working for highway patrol.
And I was approached about being a

supervisor with highway patrol again after

that interview.

Tell me now. When you were

'interviewed -- interviewed by the intexnal
affairs, did you feel pressured in that
interview?

Absolutely.

And how -- how were you feeling pressured?
Again -- in fact, even -- I had to address
the investigator at one point in time

that -- again, he kept badgering wme with the
same questions, point -- a couple of times
raising his voice. And I told him, “Hey,
this interview -- you know, you keep wanting
me to change my answer to satisfy you. And

it's not going to happen." And that -- that
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was all on -- on a recording. Because he

kept -- he kept pressuring me to -- I gave

him the answer multiple times to the same

question. Obviously, he didn't like what he

was hearing.

So he was I guess trying to

scare me or intimidate me so I would change

my answer and my opinion.

Now, back up to the first interviews you had

when you went to the patrol. How -- how did

that go? Pretty good?

For --

Were you -- did you feel pressured in the

first interview?

14 A No. No. I didn't -- I didn't feel pressure

at all in any interview with SLED or highway

patrol up until the investigation with OPR.

And, like I said too, all because -- and,

even in my opinion still, I did not lie

about anything. In fact, this whole thing

stemmed from me being honest. And he was

trying to pressure me into saying something

that would accommodate his story.

Okay.

And it -- it -- it -- like I told him then,

“That's not how it happened. That's not why
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I did it," so...
Well, I'll tell you what. Answer any
questions that they may have, okay? dJust

tell them the truth.

MR. O'LEARY: Marc, you =--

MR. GORE: I was waiting for her.

HEARING OFFICER: Okay.

MR. O'LEARY: Oh, okay. Sorry.

MR. GORE: Yeah. No problem.

CROSS-EXAMINATION OF RESPONDENT

BY MR. GORE:

Q

all right, Mr. Vargo. You were scheduled to
take the polygraph with SLED on February the
7th, right?

Yes.

Okay. And you -- and yYou were aware you
were taking that polygraph by as early as
February the 2nd; is that right?

Yes. The week -- the week before.

So you have a good bit of notice that you
were --

Yes.

-- going to be at SLED that day?

And that -- that was when the conversation

originally come up with my supervisor about
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potentially swapping my holiday leave.

All right. And you were scheduled to work a

normal shift on February the 7th?

February 7th was a normal shift. Yes.

February 8th was a holiday leave.

All right.

And so, when you woke up in the

morning on February 7th, your intention was

to go to SLED that day?

9 A Yeah. Well, yes.

Regardless of --

I knew -- yeah. I knew I had a SLED

interview. Yes.

Regardless of what happened to your

daughter, when you woke up that morning, you

were going to SLED?

Well, again, up until that Monday -- Sunday

night, Monday, my intentions were to use a

holiday leave for Wednesday. In the event I

was not able to, then I was going to

reschedule my polygraph. So, to answer your

question, my intentions were, if everything

worked out, to go to that interview, yes.

In the event I couldn't and I had to work

due to manpower or whatever, I was going to

reschedule my interview.
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1 Q Okay. But when -- when you woke up in the

morning of February the 7th, your intention
was to go to SLED that day?
4 A Yes. After -- after the leave and all that
was done, yes.
Okay.
I knew I wasn't -- I knew I would not be

able to work Wednesday. So, yes.

Okay. And it turned out your daughter was
sick that day?

Yes.

And, when the corporal

Okay. All right.
asked you that morning where you were,
you -- you responded that your daughter was

sick?

He -- he didn't ask where I was, no. He

just asked what are we doing.

Okay. Well, he said, "Wait on that call," I

think.
Because again, we discussed that, "Hey, that
my kid's been sick."
Okay.
"And more than likely we're going to have

to -- have to -- I'll be out."

Okay. And so, you told him, "Yes. She is

www.southernreporting.net
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1l

2 A

3 Q

4 A

5 Q

6 A

7 Q
K

9 A

l 10 Q
] 11
12

13 A

14 Q
1S
16

17 A

18 ¢

19 A

20 Q
21

22 A

23 Q
24

25 A

o SO

still sick"?

Yes.

Okay. And you, in fact --

Which she was still sick.

Okay. And I'm not disputing that, okay?
Okay.

And then you also indicated FSL again, which
would be family sick leave?

Yes.

Okay. So you indicated to him, "I took
family sick leave yesterday. I need to take
family sick leave again today"?

Yes.

Okay. All right. And then, in fact, you
left for SLED and -- and traveled to SLED
that morning, left about 7:00?

Yes. Seven -- 7:30 or so, yes.

All right. And &ou got home around 12:30?
Yes. Around lunchtime. Yes.

So between 7:00 and 12:30, you were not even
in the presence of your daughter?

I was not.

Okay. And you, in fact -- ten hours of sick
leave éot entered that day?

Yes.
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1 Q Okay. Now, I know there's been some -- you

2 have some question today you seem to be

3 raising about did you input the time or

4 whatever. But, regardless of how that time
5 got entered, they entered it because you

6 told the corporal that you were going to

7 take sick leave that day, right?

8 A They --

2 0Q Nobody else would have put family sick leave
10 down unless you told them --
11 A Well, yeah. But --
12 Q Unless you told them you were going to take
13 family sick leave?
14 A But again -- again, going back to that,
15 which we don't know what happened,
16 apparently, I do normally enter my leave.

17 Q Okay.

18 A So I very may well have entered that holiday

19 day for the Wednesday. And the schedule
20 wasn't reflected, because no matter what,
21 whether the holiday leave was used Thursday
22 or Wednesday, the opposing day would have
23 been the family sick leave.

24 Q S0 -- 8O -~

25 A 80 I very well may have entered holiday
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leave Wednesday and family sick leave

Thursday. Someone looked at the schedule

that hadn't been changed yet, and just

put -- mixed them to match the schedule. I
don't know. Again, I'm not going to say yes
that's what happened, because I don't know.
But, if they changed it to family sick
leave, they did it because you told them you
were going to be out on family sick leave?
There would be no other reason for them

to --

I --1I have --

-- write things in the --

I don't know. I -- I couldn't tell you.
Okay. Let's -- all right. Let's gshift and
talk about the polygraph questionnaire. So
on the SLED questionnaire, and you've got it
there, but, I mean, you can --

Uh-huh.

-- look at it. But you told SLED that you
used Adderall approximately 20 times between
2012 and 2013; is that right?

Well, again, going back to that, and another
reason I -- I explained to the investigator

I did not recall it during the initial

I EE—— — e e ———
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application, is my initial input was "A few

times I used Adderall."

Okay.

During the polygrapher -- there in the
polygraph thing, the investigator said
again, which I might have brought it up.

But he said that I had to put an exact
number. And I said, "Well, I can't give you
an exact number, because I really do not
recall at all. I know it was very few.

It's something I commonly did. But, my last
two years of accounting, I started to
struggle, and I did take Adderall to help me
study for them tests. I'm not denying that
at all." 2And again, at that point in my '
life, I didn't even know what controlled
substances were, to be completely honest.
was not a drug person. I was not a law
enforcement person. I didn't have a law
enforcement background. I'm the first
person in my family to be in law
enforcement. I didn't know what the
controlled substances were, so I don't know

if I didn't constitute that as doing wrong

25 or -- or what. But it was very few,
{
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1 something that didn't occur all the time.
2 And, with everything going on in my life,
3 the -- the interviews, putting in for the
4 jobs, I didn't recall it at that moment.
5 And that was the only reason. Obviously,
6 going back and looking at every other
7 question I've answered on this highway
8 patrol polygraph and SLED, that it would
9 have been admitted. It ain't in fear of not
10 being employed. Nothing like that. It was
11 simply for the fact at that point in time in
12 my life, I did not recall it. And it wasn't
13 up until the SLED interview, talking to my
14 buddies, talking to college friends, some
15 who were employed with SLED, hey, again,
16 they knew I really wanted it. And the
17 biggest thing they said, which I've done
18 throughout the -- my whole life is, “Just
19 make sure you're 100 percent honest about
20 everything, because it ain't a big deal at
21 the end of the day.”
22 Okay.
23 And so, that's what -- again, talking, those
24 conversations of, “Oh, crap. You know wh;t?
25 I do remember doing that back in the day.
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1 Let me put that down on the paper."

2 Q All right. So let wme ask the question
again. I don't think you answered it. On
the SLED questionnaire, you told SLED that
you used Adderall approximately 20 times
between 2012 and 2013. That's what you
wrote down.

Yes.

Okay. All right. And you --

And that's what I explained to them. It was

nowhere near that amount. If you're harping

on the 20? The 20, where --

Well, did you -- is that false what you told
SLED?

No. Again, “"approximately" is a generous
number. If you go back and listen to

the -- I don't know if they record it or

not. There was cameras in there. But that

the conversation in hand was -- was nowhere
near that amount. Again, he wanted me to
put an exact number. And I'd explained to
him, "I can't give you an exact number. I
do not know.*

Well --

But, as I explained to him in the interview,
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1 I don't want to put "20" and someone come up
2 and say, "Oh, he took 23" and then you get
3 me for lying. So I knew 20 was -- it was
4 néwhere near 20, and 20 was a safe number.
5 That way, they know at the most, "Hey, he
6 did a lot." And whether -- you know, that
7 is the only reason why. It was no lying or
8 anything like that.
9 Q Well, let me use your phrase. Do you agree
10 that you used a lot of Adderall in college?
il A No.
12 Q Well, you just said, "They would know he
13 used it a lot." That's what you said.
14 A No. I'm just saying -- no. What I said
1s was, “If I put 20, and someone find out I
16 did more, and they -- they determine that is
17 a lot." So I put a number on there that I
18 felt was safe. I knew it was nowhere near
19 that amount. So, if they say, "Hey, 20 is
20 okay, but 21, we can'‘t hire him,®
21 you -- that -- that is the only reason
22 "I -- I put a generous number, and I told
23 them it was a few. A few times. Very
24 little. It wasn't even enough to recall.
25 Q Okay.
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Two years -- up to two years before y‘all’s
polygraph. And the only reason I recalled
it then is because sitting in the same room
and having interview -- discussions with my
friends.

And so, you did use the phrase
vapproximately 20"?

I -- I did ~-- I did write "approximately
20," yes.

And you didn't write “"approximately 10"?

I didn't -- I wrote "approximately 20."
Okay. .

And the reason I came to that number is

because again, it was my last two years of
college, as I explained to the investigator.
He said he needed an exact number. I said I
couldn't give it. There's two semesters a
year, that's four semesters total. Roughly
six to eight weeks of -- of -- of schooling
a semester. There was a test at the end of
week -- at the end of each week. I didn't

use it on every test. It was only -- only

big -- big tests that I needed help studying

for. So, I said, four times five,

that's -- that would be ~- that would be 20.
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And I think that's -- that's a very generous
number.

Okay. And you said you graduated college in
20137

Graduated -- it would have been May of

2013 --

Okay.

-- when I walked, yeah.

All right. And you also indicated to SLED
that -- however many times you used it,
we'll --

Yeah. Well, that's --

Okay.

I'm not denying the fact that I used it.

You paid for it.

Yes.

Okay. It was $10 a pop?

Yeah.

Okay. All right. So if -- if the 20 number
is right, then you spent $200 on Adderall in
college?

Well, it -- it's not that. Like I said,
it's approximately. But -- and that's why I
said ~-- it was not that much.

Well, let me -- let me ask. What dces
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napproximately" mean to you, Mr. Vargo?

Approximately means no more than. It means
that it ain't the exact amount. But again,
that's irrelevant to what we're doing here,
I don't think, you know?

Okay .

But what -- what "approximately" means

is -- I'm not denying that I took Adderall.
Okay. All right.

And, at the end of the day, I put on y’all’s
application status that yes, I did take
prescription medication that didn't belong
to me.

All right. And --

Because I can't remember exact specifics,
because -- I can't help that. .

All of the --

I can't help that.

I'm sorry. Are you done? I didn't want to
interrupt you.

Well, go ahead.

All right. All of the Adderall usage you
had occurred before you came to work for the
highway patrol?

Yeah. Before I came to work for highway
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patrol.

All right. When you came to work for the

highway -- when -- we've got three documents

that we looked at: Your application, your

background questionnaire, and Your polygraph

questionnaire. ‘Those were all done with the

highway patrol, right?

Uh-huh.

All right. Is that a yes?

Yes.

Okay. I'm sorry. 1It's just for the record.

And on none of those did you mention using

Adderall in college.

And again, because I did not recall it at

that time at all.

Okay. That's fair.

I did not recall it at all.

Okay. That's fair. Okay. And you

applied -- when did you graduate? When did

you walk from college you said?

It would have been in May 2013. I don't

know the exact date. Don't let me ~-

Okay. No. No. I'm not --

Sometime in May of 2013.

Okay. And I wanted to mention one other
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1 thing you said earlier. You said that when
2 you were putting down your references at the
3 highway patrol, you didn't list your college
4 buddies, right?

S A Yes. They would have had no merit as far as

law enforcement.

Because they knew about --

But I don't know -- I don't know who I put
down or not. But --

All right. Because they knew --

-- more than likely it would have been
someone -- go ahead.

They knew about your Adderall usage, didn't
they?

I -- I have no clue if they did or didn't.
Well, didn't you use Adderall in college?

I did use Adderall in college, but it wasn't
something I went and advertised. -
Okay. You didn't advertise using Adderall,

) right? \
I -- I @idn't ~-- other than -- other than
the people I roomed with and -- and stuff
like that. 1It's not -- you know?

Because you knew that --

I don't know -~
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1 Q You knew -- you knew that using Adderall was
2 wrong?

3 A I --1Ididn't -- at that point in

4 time -- see, again, see, you're doing the

5 same thing he did. Now, ten years down the
6 road, being in law enforcement, criminal and
7 addiction, yes. I know it's wrong now. I

8 can't attest to what I knew back ten years

9 ago.

10 Q Mr. Vargo, you paid $10 for medication from

11 someone. Is it your testimony that you were
12 not aware that that was wrong at the age of
13 207

14 A Again -- so, it -- okay. So then, it was

15 wrong. But again, I did not recall it ten
16 years ago. That's what
17 we're -- we're -- you're coming after me

ila for. Not that -- I'm not denying that I did
19 it at all.

20 Q I don't -- I don't disagree --

21 A Yeah.

22 Q -- that you didn't deny it.

23 That's -- that's probably --

24 A I did not willfully lie to you about it.

25 Q You denied using it when you were applying

e e,
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for the highway patrol, didn't you?

2 A I did not recall it.
3 Q But you didn't tell us.

4 A I -- if I -- if I don't remember something,

s I can't tell you about it.

6 Q But you remembered it when you went to SLED?
7 A Again, yes. Because of conversations, even
8 in that polygraph rcom.
9 Q All right.
10 MR. GORE: I don't have anything further.
11 HEARING OFFICER: Okay. Are there any follow-up
12 questions for the witness?
13 MR. O'LEARY: Just one second.
14 HEARING OFFICER: Okay.
15 REDIRECT EXAMINATION OF MR. VARGO
16 BY MR. O'LBARY:
17 A Can you look at the -- the original
18 application with the patrol on Question 14.
19 I don't know what number it is.
20 MR. O'LEARY: Which -- which one is it, Marc?
21 MR. GORE: Oh, I don't -- I don't remember.
22 HEARING OFFICER: 1It's -- State's Exhibit 5 is
23 the --

24 MR. O'LEARY: State's Bxhibit 5,

25  HEARING OFFICER: -- original online application.
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Okay. Look at Number S. Look at Question
14.

Fourteen?

Yeah. Can you read it? 1Is it "Have you
used any or experimented with any controlled
substance?" Do you see that?

Yes.

The word they used was “controlled
substance, " correct?

Yes.

And did you even know what that meant?

I didn't -- again, I was not a drug person.
I did not know there was schedules broke
down by the DBA as far as -- as all that
with -- with even prescription. In my
opinion, controlled substances are narcotics
and drugs were cocaine, LSD, heroin. I

didn't even consider prescription medication

any of that up until I started a law

enforcement career.

Now, would you look also at the -- at the
application on Page -- the employment
background investigation from the Department

of Public Safety. Question 16.

Yes. When I -- when I admitted to them that
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1
2
3 Q
4
5
6 A
7 Q
8 A
9 Q
10
11
12 A
13 Q
14
15 A
16 Q
17
i8 A
19 Q
20
21

22 BY MR. GORB:

23 Q

I'd taken prescribed medication not

prescribed to me, yes.

That's referring to prescribed medicine
versus controlled substance on the other
form, correct?

Yes.

Okay. So it's not the same terminology?
No.

Okay. Have you -- you haven't had any
problems at all with prescribed medicine or
anything?

No.

And you've worked successfully for ten
years?

I've been very successful in my career.
Okay. Do you have anything else you'd like
to say to the Court?

Np.

Okay. I appreciate you answering any
questions. If Marc's got anymore...

RECROSS-EXAMINATION OF MR. VARGO

Mr. Vargo, did you understand at the time of

your application to the highway patrol, did

you believe that Adderall -- well, let me

e e e ———— ey
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1 back up a second. 1I believe it's your

2 testimony today that you did not understand
3 in 2013 that Adderall was a controlled

4 substance. 1Is that what you're saying

5 today?

6 A Yes.
7 Q Did you know that Adderall was a
8 prescription medication?
9 A Obviously, if -- if I had to pay it to get
10 from my -- my buddy, then yes.
11 Q So you -- you did know it was a prescription
12 medicine?
13 A Yes.
14 0Q Okay.
15 MR. GORE: I don't have anything further.
16 HEARING OFFICER: Okay.
17 EXAMINATION OF MR. VARGO
18 BY THE HEARING OFFICER:
19 Q If you'd look at State's Bxhibit 6,
20 do -- were you the one that f£iled this out?
21 A Again, I -- I cannot -- it's typed, so I'm
22 assuming no.
23 Q okay.
24 A But I -- I honestly cannot recall that.

25 Q Okay .
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1 A If -- if this was -- this was
2 everything -- and again, going back, this
3 was a at-home interview.

4 Q Okay.

[ A So, if I had to assume, I don't know if I'm

6 allowed to do, there was discussion. I do

7 recall several discussions about answers to

8 this, that, polygraph, everything at howe, “
9 where he was writing stuff down.

10 Q Ckay.

11 A So, if I had to assume, these are just
12 the -- the condensed notes from his

13 interview with me.

14 Q  .Okay.

.15 A And again, I cannot recall to how much
16 degree we went and talked into it. If it
17 was mentioned and I said, you know, "two or
three times" and -- "oh, that's not a big
deal," I cannot say that.
Okay. Do you remember anything about what
y'all talked about in those interviews?
Oh, I --1 -~
In regards, I guess --
Other than what's on this paper, I really

couldn't tell you.
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Okay. Just that you spoke with them?

Just that I spoke with -- with J.C. Rikard
in -- in my house.

Okay.

HEARING OFFICER: All right. I don't have any
other questions. I think -- I think they've
asked everything that I may have a question
on.

MR. O'LEARY: Could I just ask one, Judge?

HEARING OFFICER: You -- you may.

FURTHER REDIRECT EXAMINATION OF MR. VARGO

BY MR. O'LEARY:

Q On the two forms we just looked at, the one
about controlled substance and about
prescription, you didn't sign the bottom of
any of those pages, did you?

I --

Those two pages?

I don't have the whole documents here, so
I --

Would that -- the documents you looked at,
those two pages, you didn‘t sign those --
No. These two pages, no.

Yeah.

There's no -- there's no initials or
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Q

signatures. Nothing like that.

all right.

MR. O'LEARY: No further questions. Thank you.

RE-EXAMINATION OF MR. VARGO

BY THE HEARING OFFICER:

Q

A

Q

One final one. When you were directly being
examined, you mentioned knowing your
polygrapher?

Yes.

Were you talking about the one at SLED?

The SLED -- the SLED polygrapher was
roommates at the time during college,
because we were all in college. He

was -- he was roommates with my -- the same
college friends that the other questions
I've admitted to during my polygraph being,
you know, that -- that rose some questions,
he was roommates with the same people I did
some of those activities with.

Okay. 8o you didn't know your polygrapher
in 20132

I did not. No, ma‘am.

Okay. All right. Thank you.

HEARING OFFICER: Any final questions based off

of what I've asked?
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MR. GORE: None from me.

MR. O'LEARY: No, Your Honor.

HEARING OFFICER:

All right.

You may be excused. Thank you.

THE WITNESS: Should I just leave those here?

HEARING OFFICER: Yes. You just leave those

there.

MR. O'LEARY: We have no further evidence.

HEARING OFFICER: All right. Respondent rests.

At this time I'll hear any closing arguments

by the Department.

12 MR. GORE: Thank you very much. I appreciate

your time today.

CLOSING ARGUMENT

BY MR. GORE: Mr. Vargo was scheduled to work on

the -- on February the 6th, but his daughter

17 was sick. And again, the Department has

never contested that one bit. He was also

scheduled to pick up a vehicle that day, and

he's talked about that today. And the

supervisor that day working with Mr. Vargo

said that he could get the vehicle, that Mr.

Vargo wanted to do. Mr. Vargo said, "I

wanted to make sure I got that vehicle

because I'd already unpacked my vehicle and

www.southerareporting.net
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I wanted to make sure I took care of that,”
and also be out with his child. The
supervisor worked with him to make that day
work. And then Mr. Vargo then correctly
documented the time in SCEIS as they talked
about it in the text message. "Hey, put six
hours of working time, four hours of family
sick leave. We'll split this day up because
you did a little bit of work today and you
were out with your kid today. In that type
of situation, you know, we'll share the
leave. We'll -- we'll show it." Aand that
was a very fair response. And the
Department has no issues with what happened
on February 6th.

Obviously, February 7th is where the problem
begins. Mr. Vargo had applied for a
position at SLED and he knew he was going to
be polygraphed on the 7th. And, a matter of
fact, he knew since February the 2nd. And
he had some theory about that. Well, he had

this holiday time he was going to work out

in his head and -- and he's going to try to

adjust it back and schedule it out, and so,

that is what is it. And I understand what
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1 in 2013 that, the use of unprescribed
2 Adderall would have disqualified him from
3 employment. That's what Investigator
4 Boehm -- Captain Boehm testified to. So the
5 Department had to lcok at that and say,
6 "Wait a second. If he had told us that when
7 he ‘applied, he shouldn't be working here.
8 So something's not add;ng up." So that
9 prompted us to look back at what did he tell
10 us when he applied? And, on three separate
11 occasions, the employment application in
12 August of 2013, "Have you used or
13 experimented with any controlled substance
14 within the last ten years?" His answer was
15 “No." During the background .investigation
16 October 24th of 2023 [sic], "Have you ever
17 used or experimented with any prescribed
18 medication not prescribed to you?" His
19 response was, maybe childhcod from his
20 mother. Again, no mention of college. On
21 his polygraph questionnaire, again in his
22 own handwriting, he was asked, "Have you
23 ever used someone else's prescription drug?*
24 His response was "No." 8o, on three
25 occasions in 2013, Mr. Vargo had an
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I wanted to make sure I took care of that,”
and also be out with his child. The
gupervisor worked with him to make that day
work. And then Mr. Vargo then correctly
documented the time in SCBIS as they talked
about it in the text message. "Hey, put six
hours of working time, four hours of family
sick leave. We'll split this day up because
you did a little bit of work today and you
were out with your kid today. In that type
of situation, you know, we'll share the
leave. We'll -- we'll show it." And that
was a very fair response. And the
Department has no issues with what happened
on February 6th.

Obviously, February 7th is where the problem
begins. Mr. Vargo had applied for a

position at SLED and he knew he was going to

be polygraphed on the 7th. And, a matter of
fact, he knew since February the 2nd. And
he had some theory about that. Well, he had
this holiday time he was going to work out
in his head and -- and he's going to try to
adjust it back and schedule it out, and so,

that is what is it, And I understand what

— S - |
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his intention may be or what he thought he

was going to do, but we have to look at what

actually happened. And so, on the morning

of the 7th, when he -- when he doesn't show

up for work, his supervisor texts him, just

checking on him. And he said,

where's -- where's -- “waiting on my call.®

He wants to hear from Mr. Vargo. Mr. Vargo

replies, "FSL again. I was up all night

throwing up still.” So Mr. Vargo's message

was clear in that text message. "My

daughter is still sick just like she was

yesterday. And I'll be out with her today,

because we discussed yesterday, I got to be

out with my daughter, but I also got to do

some work, so we'll split the day. Today

she's sick. FSL again. That means I'm

taking family sick leave today. I'm going

to be with my daughter today." Now,

instead, Mr. Vargo -- instead of being with

his daughter the entire day as we've

verified the déy, as he told the

investigator, he leaves to go to his -- he

leaves to go to SLED at 7:00 that morning.

So, when he sent that test message -- text

www.southernreporting.net
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message to his supervisor at around 6:00

2 that morning, he was already planning to

3 leave for SLED. Probably -- probably

4 getting dressed. Probably preparing

1 himself, decides where he's going to -- he's
6 going to take his daughter somewhere. But

7 he knows at the moment he sends that text

8 that he is going to SLED. He -- he had an
9 opportunity to reschedule with SLED. He

10 . didn't take advantage of that by his own
11 choice, and that's fine. But he knew that
12 when he -- that that morning, as soon as he
13 sent that text, he wasn't going to be with
14 his daughter the entire day. And he spent
15 that time at SLED. He comes home, he

16 verifies it. 1It's about five and a half

17 hours on February 7th that he's not with his "
18 daughter. He is not physically in her
19 presence. That is not family sick leave.

And that's -- Mr. Vargo can say, "Well, it

was common practice. We go to the doctor,

and yoﬁ go for a couple of hours, and then

you -- you know, you take off the rest of
the day." Well, that's -- if that's what's

happening, that's improper tco. Because
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sick leave is "I'm out sick.® Family sick

2 leave is "I'm caring for a family member.®

And you can'‘t care for a family member if

you were not even physically in their

5 presence. So Mr. Vargo -- the message to

his supervisor was false,

that -- that -- that he was going to be out

on family sick leave. And then, the time

entry, and I know there's some dispute about

how it got entered and -- and I'll concede

to that. But I will say that however the

time got entered, whoever entered it, it

\

happened because of his text message.

He's -- there's no reason anybody would have

input sick -- sick -- family sick leave or

no -- even if -- if he didn't do it. Again,

he told the investigator he did it. But

today he's changed his story a little bit.

But, if someone else did it, they only did

it because he told them to do it, because,

based on that text, he was going to be out.

So we believe that the text that he sent to

his supervisor was false as well as the time

entry was false.

So now shifting gears to the polygraph

www.southerareporting.net
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admissions. During the SLED polygraph, Mr.
Vargo made some admissions that caused them
to reach out to us, and the Department
started looking into some of that stuff. It
turned out that the -- the -- the thing that
came out of that turned out to be important
to the Department were these admissions
about Adderall. There's some other stuff,
but we didn't talk about that today. So Mr.
Vargo's admission on the questionnaire in
his own handwriting, and he can dispute that
maybe that's not what he meant, but between
2012 and 2013 he took Adderall approximately
20 times, and he purchased these from his
neighbors at $10 a pill. I struggle with
Mr. Vargo's statement that “"approximately 20
doesn't mean 20. It could mean less than
20". “Approximately” is generally
understood to be somewhere around 20, and
that he was just overestimating just to be
careful. But regardless, he disclosed:that
he had used Adderall in 2012 and 2013 and
that he paid for it. And the Department
knew, when we got that answer back, that if

he had disclosed that to us when he applied
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in 2013 that, the use of unprescribed

Adderall would have disqualified him from

employment. That's what Investigator

Boehm -- Captain Boehm testified to. So the

Department had to look at that and say,

"Wait a second. 1If he had told us that when

he applied, he shouldn't be working here.

So something's not adding up." So that

prompted us to look back at what did he tell

us when he applied? And, on three separate

occasions, the employment application in

August of 2013, "Have you used or

experimented with any controlled substance

within the last ten years?" His answer was

"No." During the background .investigation

October 24th of 2023 ([sic]l, "Have you ever

used or experimented with any prescribed

medication not prescribed to you?" His

response was, maybe childhood from his

mother. Again, no mention of college. oOn

his polygraph questionnaire, again in his

own handwriting, he was asked, "Have you

ever used someone else's prescription drug?*

His response was "No." 8o, on three

occasions in 2013, Mr. Vargo had an

www.southeroreporting.aet
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1 opportunity to tell the highway patrol that ]
2 he had used Adderall in college. And he did
3 not do it on any of those occasions. And
4 his motive is clear. By not telling the
5 Department that he -- that he used Adderall,
6 he gets a job. And I think it was clear
7 when -- when he said it, that he made sure
8 he not list his college buddies on his
9 references, because they would probably tell

10 on him. They were going to say, "Yeah. We
11 used Adderall in college.® Now, the -- the
12 distinction, it's important to understand
13 is, well, why tell SLED? Because time has
14 passed. Law enforcement agencies look at
15 the time -- the passage of time that has

16 passed, and, if you look at the

17 questionnaire from the highway patrol, you
18 will see some of those drugs were within the
19 last two years, the last five years, those
20 sort of things. It matters how long ago it
21 happened. Because if you've just recently
22 been using drugs in a fashion that's

23 illegal, that's more important than, "It

24 happened as a childhood mistake,® that sort
25 of thing. There's some forgiveness there.
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So that's why he can tell SLED about it, but
not -- he doesn't want to tell the highway
patrol about it. Notice that when he comes
to SLED, he's willing to list references
from his college days. Now he's wanting,
*Agk those guys. They -- I've got nothing
to hide anymore, because that doesn't matter
anymores And it's not going to hurt me the
way it would have hurt me back in 2013.®
Because Mr. Vargo has ten years in between
those two dates. So notability, and I
struggle to understand. Mr. Vargo has
maintained it, but, you know,

he -- he -- when he applies to the highway
patrol in 2013, he does not disclose the
Adderall usage, even though it happened when
he was in college. The last four years.

So, this event that has happened repeatedly,
whatever "approximately 20 times" means, but
more than once where he paid for it. Again,
not something that college kids think
lightly about, spending money for something,
then this just wasn't weighing on his mind;
he didn't think about it. It wasn't

something he had to -- that he needed to
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1 mention.

2 Fast forward 11 years later, in 2024, and

3 Mr. Vargo is confessing, "Oh, yeah. I used

4 Adderall in college approximately 20 times

S and I paid for it." That this comes back to

6 his memory, and his only -- his excuse for

? that is, "Well, I'm with my college buddies

8 and, you know, we're -- we're digging

9 up -- digging up bones and, you know,
10 telling all kinds of stories on each other,
11 so that's why I mentioned it." Well, "
12 unfortunately, the highway patrol trusted
13 that Mr. Vargo would tell us the truth when
14 he was hired in 2013, that he didn't need a
15 college buddy in the room to remind him

about Adderall usage, that it would -- we
would take him on his word what he told us

was accurate,

So the Department ultimately submitted three

Separate allegations of misconduct here.
One of them was willfully making false
statements to an officer, and that would be
the text to his supervisor; as well as the

failure to disclose Adderall use in the

multiple instances of the application

i Record on Appsal - 26-ALJ-30-0367-AP - Joshua Vargo - Page 205 of 321 803.749.8100
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1 process. There's at least three there that
2 we've produced today. The second would be
3 providing misleading information on a
4 document. That would be his leave entry,
S the way he entered the time for February
6 7th. As well as his failure to disclose the
7 Adderall usage. That would also be a
8 document that Mr. -- Mr. Vargo completed
9 during the employment process. And then,
10 finally, the misreprésentation of
11 embloyment-?elated information. That would
12 be the multiple failures to disclose the
13 Adderall usage during the employment
14 process. Again, three opportunities to
15 disclose that, and he didn't. So we believe
16 that misconduct would fall under any of
17 those three allegations, would -- would fall
18 into the definition of misconduct, and we
19 believe that we have established misconduct
20 and we'd ask that you f£ind misconduct and
21 then recommend an appropriate sanction.
22 Thank you.
23 HEARING OFFICER: Thank you.
24 Mr. O'Leary.
25 MR. O'LEARY: I appreciate it. The -- let me
-y Raecord on Appaal - 25-ALJ-30-0367-AP - Jashua Vargo - Pa6 om“nwm mz:mg
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stand up here a second.
‘  CLOSING ARGUMENT
BY MR. O'LEARY: One of the things that's

interesting, this man's been on ten years

with the Department, and five out of the ten

he was the outstanding employee. And
they're saying basically that -- that

he's -- he's a liar and.a cheat. Did you
notice that the internal affair's officer
never used the word "willfully, fraudulent,
false" or "deceitful® or "willfully false"?
There was nothing false. Let's talk just a
little bit about the initial -- the initial
time he put in for -- for the leave with the
child, okay? No question the kid was -- was
sick. There's no question the first day,
that week he was given an additional day he
had to take off because he had got too many.
And that was supposed to be like on
Wednesday or Thursday. So what you got here
is on the first day that he's off with the
child, he was asked to go back on duty and
go pick up his vehicle. He does. And then

he comes back, and then he starts that

night, Tuesday night. He starts the time

¥ Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 207 of 321 803.749.8100
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under the Family Leave Act, okay? That is "

continuing on through Wednesday. No
question. The child's still sick. I didn't

know you couldn't bring a child back to the

nursery or something. If they'd been sick,
you have to -- that was a different rule
when my kids were there. I mean, that's why
everybody was sick all the time. But -- but
anyway, he -- he -- he complied with
everything and he puts in the leave
accurately. As accurate as he could
possibly be.

You know, I -- I made this chart. Didn't
have a place to put it. But, you know, I
mentioned to you that he was hired in -- in
2014. And this is 2024 you're talking
about. He had over 700 hours built up of
sick -- of sick leave. Sixty hours of -- of
annual leave, and he had also the family -
leave. There was no intent to deceive
anybody by -- by going to that -- to that
interview with the -- with SLED. He was
going to SLED for a reason. And -- and I

think that that's the basis of why we're

here. He was going, because he wanted to be

,

Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 208 of 321 803.749.8180
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the canine officer, which he was, but

they're getting rid of it, and SLED needed

somebody. That's what it was all about.
And that's an important thing. Why?
Because he's got to support two daughters.
The one five-year-old had a birthday
yesterday. And, right now, her father's
sitting out and doesn't have a job, but yet

he performed admirably for over the ten

_years. You don't get to be the outstanding

officer of a particular troop or district
five times in a row. And that's how good he
was. You know, I -- I think it's impoxtant.
You never heard the word that he was
willfully fraudulent, false, or deceitful,
pericd. It never happened. Now you

say -- well, let's -- let's go back to

the -- to the issue of the going for the
initial employment. He went for the initial
employment with the highway patrol in that
year, 2013. He passed it and he was hired.
And he was a great employee. And, for that,
they're going back over ten years -- 11
yYears, which is well beyond what most

polygraphers even look at. And they're

Record on Appeal - 25-ALJ-30-0387-AP - Joshua Vargo - Page 209 of 321 803.749.8100
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1 trying to say that he's -- he deceived the
2 Department back then, and so therefore, we
3 want to come back on him and fire him for
4 that, and take his certification, because he
S lied about not mentioning prescription drugs
6 gspecifically in the initial interview in
1 2013. What you got here is, I think,
8 it's -- it's almost a travesty. I hate like
9 heck to see an officer who is a hell of a
10 good officer, and he works hard, he's
11 dedicated, and he's well known in that area.
12 He was weli.ﬁnown in the distxict, and his
13 supervisors loved him. And he's -- he's in
i4 communication with him on the day of the
15 Family Leave Act, and they're trying to say
16 for that four and a half or five hours, even
17 though he's got like 700 and 360, he's got
18 1,060, no, that's fine. That's a count. He
19 loses that. But man, he defrauded them for
20 four or five hours. I mean, come on. You
21 know, it's a wonder we've got a shortage in
22 this state, because we lose people on
23 technical things. If you want to get
24 somebody, you can go back 10, 20, 50 years.
25 Yeah. Let's get rid of them. And that's

Record on Appsal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 210 of 321 £03.749.8100
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what this is all about. This man was honest
to a “T,” period, from the very beginning.
He said he had taken prescription drugs. He

didn't mention the ones in -- in college,

period. He didn't. He admits that. And

they made a big deal, "Oh, he said 20 times
and he bought it for $10. This guy's really
a drug abuser, period." That's nuts. That
really is. He estimated -- he made an
estimate up because why? The investigator
was pushing him. So he's in two years in
college and so many semesters, that's how he
came up with the 20, because he wanted it to
be at least that, periocd. He didn't want to
lie about anything. If you read those
forms, there's not one thing in there that's
a lie, period. You know, I -- I guess -- I
guess maybe I'm getting old and I hate to
see guys with a life ahead of them and a
good officer -- I'm telling you, I'd hire a

guy like this in a minute, period. But no.

. They want to take his certification. 1It's

one thing to fire him. That's fine. That's
fine. If they don't want you, you don't

want to work there. But, God, don't take

Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 211 of 321
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his certification to allow him a career that

2 he wanted all his life. And he had -- and

3 he was doing well. It was bad because of

4 that information ten years ago. Yeah.

5 That's why he got five -- five out of ten

6 years the best officer in the patrol

7 district. It doesn't make sense. This

8 ig -- this man, and I got to know him over

9 these last couple of months, actually. And
10 he almost talks tco much. You know, he goes
11 into a detail on everything, and then, that
12 ‘ may be a -- a fault of his, but he's an

13 honest guy. And I ask that you hold them to
14 that standard. The standard being it has to
15 be willful, fraudulent, and false,

16 deceitful, and willfully false. There's

17 nothing willfully false here at all.

18 They're trying to say ten years ago, because
19 he didn't mention that, the -- the
20 prescription Adderall? He did tell them he
21 used probably from his mother. He said
22 that. So it was -- it was referenced in

23 that first interview back at the initial
24 hire. He went through the whole process, he
25 was hired, he performed, and he was a gocd,

www.southernreporting.net
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outstanding trooper, an honor. He
was -- got -- got the ability to use the
dog, and that dog career is why he made the

application to SLED. I mean, it was

a -- kind of a coincidence of a fate that

just went wrong at the same time.

7 I would ask that you -- you listen to the
8 testimony. And he's admitted everything
9 here on the stand. And, if you want to
10 think that you should just fire a man and "
11 take his career, take his family ability to
12 support them from a fake application because
13 . he was on the Family Leave Act for five

hours, when he's got 700, 360 hours that he
could have got at any time? We don't even
know who put these entries in the SCEIS. I
don't know. 1I'll never understand that

system. I've looked at it now for a couple

of years, and I can't figure it out. But

it's clear on that document alone that he
didn't enter it. It doesn't show him. It
shows somebody else doing it.

I -- I think that to say that this guy

willfully deceived anybody is -- is wrong.

It's wrong. I think -- I think this man

i Record on Appsal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 213 of 321 803.749.8100
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alone is a model for which you want a
highway patrolman to be. He cares about
people, he deals with people, he's local in
his community, he's got family in the
community, he looks at -- he's great with
his kids, ahd you think, geez, that's a
negative? He was going to help his kid and
he falsified those records? Oh, give me a
break; give me a break.

Well, I ask you to think it over and -- and
this is important, because it is his life,
really. I didn't know he was a fireman. He
did that before. And he still serves, I
think, as a volunteer in his community. His
family needs him, and the family needs
support. He needs -- he needs to do what
he's best at. He sure as hell is best at
being a police officer based upon the fact
that ten years, five of them, he's the
outstanding officer. I don't think I've
ever seen that, to be honest with you. 1I've
seen one or two. I've never seen five.
Well, I thank you very much. On behalf of
my client, I would just ask you to -- common

sense in this thing and say, "Look you're

Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 214 of 321 803.749.8100
www.southeroreporting.aet
ROA0278



Page 167
Hearlog 972872024
In Re: LE Certification of Soshua A. Vargo

going back 13 years and séying you deceived
somebody?® Oh, come on. Well, I thank you
very much, and I ask that you have mercy on
him, actually, because without it,
his -- his 1ife is really -- his vhole
family's in jeopardy. All he wants to be is
a police officer. He doesn't want to be
with the patrol, because the patrol didn't
want him. They -- they'rve the loser. I
appreciate it. Thank you.

HEARING OFFICER: Thank you.
All right. If there are no other matters --

MR. GORE: (Shakes head.)

HEARING OFFICER: -- to be taken up before me
today -- and I see a shake of the head from i
the Department and --
MR, GORE: Nothing from me.
HEARING OFFICER: Anything for you, Mr. O'Leary?
MR. O'LEARY: No. Thank you.
HEARING OFFICER: All right. Well, I appreciate
everyone being here today. This will
conclude the hearing. Thank you.
THERE BEING NOTHING FURTHER

(Whereupon, the hearing concluded

at 12:22 p.m.)

————— e
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. (Transcript may contain quoted
material.

Such material is reproduced as read or quoted by the

speaker.)
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STATE OF SOUTH CAROLINA )
) CERTIFICATE

COUNTY OF CALHOUN )

Be it known that Diane Marie Hendricks took the
foregoing proceeding and hereby attests:

that I was then and there a notary public in and
for the State of South Carolina-at-large and that by
virtue thereof I was duly authorized to administer an

oath;

that the foregoing transcript represents a true,
accurate, and complete transcription of the statement
of nonappearance so given at the time aforesaid to
the best of my skill and ability;

that I am neither a relative nor an employee of
any of the parties hereto, nor of any attorney or
coungel employed by the parties hereto, nor
interested in the outcome of this action;

that, if a recording of an event was supplied by
another party for purposes of transcription and I was
not present during that event, the foregoing pages
were transcribed to the best of my skill and ability;
additionally, any identifications of speakers were
provided to me by the party supplying the recording;

that, in the event of a nonappearance by the
witness, the foregoing details for the nonappearance
are accurate.

In witness thereof, I have hereunto affixed my
signature and title.

Diane Marie Hendricks

Date: 10/14/2024
Notary public for South Carolina
My commission expires May 14, 2031

— R EE——G
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SOUTH CAROLINA CRIMINAL JUSTICE ACADEMY
NOTICE OF CONTESTED CASE HEARING
VIA ENMAT CCFRTIFIED MAL RETURN RECEIPT REQUESTED
oleary_emaileoyahoo.con
marcusporefsedps.oon
TO: John O Leary, Esq.

As Attorney for Joshua A. Vargo

714 Calhoun Street

Columbia, South Carolina 29201

Certified Mail Number: 9589 0710 5270 0285 1755 20

Marcus K. Gore, Esq.

SC Department of Public Safety
P.O. Box 1993

Blythewood, South Carolina 29016

Certified Mail Number: 9589 0710 5270 0285 1755 13
FROM: South Carolina Law Enforcement Training Council

RE: In the Matter of the Law Enforcement Centification of Joshua A. Vargo
LETC Case Number: 2024-CJA-05-01

Please be advised that a contested case hearing, in accordance with the requirements of South Carolina
Code Ann, § 23-23-150 (D) and S.C. Code Ann. Regs. 37-101 A, has been scheduled before the attorney
hearing officer designated below at the time and place indicated.

HEARING OFFICER: Rebecca Williams
TIME AND DATE: 10:00 a.m. September 25. 2024
LOCATION: 5400 Broad River Road, Building 10, Columbia, SC 29212

Upon arrival for the hearing, parties and witnesses should report to the Criminal Justice Academy
(“Academy™) receptionist desk and advise of their presence for a contested case hearing. 1f'a party is unable
to be present for the scheduled contested case hearing due to reasons of disability, hospitalization, or other
condition affecting the party’s physical ability 1o travel, the party, the party’s attorney, or the party’s
personal designee must immediately notify the hearing officer in writing, either by postal correspondence
1o the address on this letterhead, or via electronic mail to the address listed Tor the hearing officer below, to
request continuation of the scheduled hearing,

PURPOSE OF CONTESTED CASE HEARING

The purpose of the contested case hearing is to afford an opportunity, in accordance with the above
referenced statutory and regulatory provisions, for the officer to contest the proposed withdrawal or denial
of the officer’s law enforcement certification by the Law Enforcement Training Council (*Council”) based
upon alleged eertification misconduct on the part of the officer that has been reported to Council by the
officer’s previous employing law enforcement agency and which certification misconduct has been more
particularly described in the Allegation of Certification Misconduct previously served upon the officer by

the Academy.

South Carolina Criminal Justice Academy
5400 Broad River Road
Columbia. South Carolina 29212
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law enforcement agency making the allegation of certification misconduct (“Agency") is required by
;.hg. Code Ann. Regs. 33%-';;’; to prosecute the allegation and, in aeoc.rdanee with S.C. Code Ann. Regs. 37-
105 K, will have the burden of proving by “preponderance of the evidence™ that the ofiﬂcer has commilted
the misconduct alleged by the Agency. The hearing will be conducted in accordance with the provisions of
S.C. Code Ann. § 1-23-320 and S.C, Code Amn. Regs. 37-105.

cer and the Agency may subpoena witnesses (o testify, or to produce evidence, at the contested
:;2‘ l?:r‘::: The snb]:«)emg nt%ynn a{)proged by the Council for use in contested case hearings is attached
hereto. Both the officer and the Agency may seek enforcement of, or relief from, a subpoena by filing with
the South Carolina Administrative Law Court, pursuant to S.C, Code Ann. § 1-23-600 (0): Use of the
subpoena by either the officer or the Agency must comply with Rule 45 of the South Carolina Rules of

Civil Procedure.

Both the officer and the agency may be represented at the contested hearing by an attorney retained at the
agency's or officer’s expense. If either party is represented by an attorney, and the contested hearing was
not requested on the officer’s behalf by the attorney, the attomey must provide a written n?ﬁce of
appezarance to the hearing officer by no later than five (5) days in advance of the scheduled hearing. The

notice of appearance may be provided by email to rwilliams(@sccija. sc.gov or via postal mail as follows:
Rebecca Williams
Contested Case Hearing Officer
South Carolina Crimine! Justice Academy
5400 Broed River Road

Columbia, SC 29212
RESCHEDULING OF THE CONTESTED CASE HEARING

A request for rescheduling of a contested case hearing can only be approved by the assigned hearing officer.
The hearing officer may be reached by telephone at (303) 896-7128 during regular business hours or via

email at rwilliams@sccia.sc.gov.
FAILURE TO APPEAR FOR THE CONTESTED CASE HEARING

I a representative of the Agency does not appear at the scheduled contested case hearing and has not
requested a continuance of the hearing, a judgment by default will be rendered against the Agency and it
will be deemed to have waived its right to present evidence of misconduct against the officer at a contested
case hearing, Further, S.C. Code Ann. Regs. 37-103(A) states that “the Agency making the allegation of
misconduct shall handle the prosecution of the clalm during the contested case hearing as provided below.”
South Carolina Code Ann. § 23-23-150(B)(2) states: “reported incidences of misconduct shall be
prosecuted by the reporting agency before the contested case hearing. The reporting agency shall maintain
prosecutorial discretion up to the time of the contested case hearing. If the agency declines to prosecute the
allegation or allegations of misconduct, the agency shall provide a written report to the council stating that
the case is not being prosecuted.” S.C. Code Ann. § 23-23-100(A) states: “all public law enforcement
agencies are required to comply with the provisions of this chapter and the regulations promulgated
pursuant to this chapter.” Failure to comply with the provisions of this chapter and regulations promulgsted
pursuant to this chapter may result in a civil penalty not to exceed one thousand dollars per day or other
legal remedtes as provided pursuant to S.C. Code Ann, § 23-23.100.

If the officer does not appear at the scheduled contested case hearing and has not requested a continuance
of the hearing, a judgment by default will be rendered against the officer; the officer will be deemed to have
waived the right to present evidence at the contested case hearing, and Council may immediately proceed
to a determination as to the appropriate final agency action. If Council determines that the officer has
committed certification misconduct, it may impose sanctions, pursuant to S.C. Code Ann. Regs. 37-108.
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Evidence presented by the hearing officer to Council incident to an officer’s failure to appear for the
contested case hearing is not required to conform to the South Carolina Rules of Evidence.

" FORTHE LAW ENFORCEMENT TRAINING COUNCIL:

James M. Fennell Date: August 15, 2024
General Counsel
South Carolina Criminal Justice Academy

jfenneli@sceia sc.pov
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STATE OF SOUTH CAROLINA
South Carolina Law Enforcament Training Councli,

IN THE MATTER OF THE LAW ENFORCEMENT )] ADMINISTRATIVE SUBPOENA

CERTIFICATION OF ) LETC Case Number:
)

T0:

[C] You ARE COMMANDED to appear at the place and time specified below to testify in the above case.

PLACE OF TESTIMONY: DATE AND TIME:
South Carolina Criminal Justice Academy
5400 Broad River Road

Columbla, SC 20212

[ You ARE COMMANDED to produce and permit Inspection and copying of the following documents
or objects in your possession, custody or contro! at the place, date and time specified below:

DOCUMENTS OR OBJECTS TO BE PRODUCED:

PLACE OF PRODUCTION: DATE AND TIME:

ANY SUBPOENAED ORGANIZATION NOT A PARTY TO THIS PROCEEDING 1S DIRECTED TO RULE 30(b}(6), SOUTH
CAROLINA RULES OF CIVIL PROCEDURE, TO FILE A DESIGNATION WITH THE HEARING OFFICER SPECIFYING ONE OR
MORE OFFICERS, DIRECTORS, OR MANAGING AGENTS, OR OTHER PERSONS WHO CONSENT TO TESTIFY ON ITS
BEHALF. THE ORGANIZATION SHALL SET FORTH, FOR EACH PERSON SO DESIGNATED, THE MATTERS ON WHICH THE
PERSON WILL TESTIFY OR PROBUCE BDOCUMENTS OR THINGS., THE PERSON SO DESIGNATED SHALL TESTIFY AS TO
MATTERS KNOWN, OR REASONABLY AVAILABLE, TO THE ORGANIZATION.

BY MY SIGNATURE BELOW, ) CERTIFY THAT THIS SUBPOENA IS ISSUED IN COMPLIANCE WITH RULE 45{c}{1), SCRCP,
AND THAT NOTICE AS REQUIRED BY RULE 45(b}(1) HAS BEEN GIVEN TO ALL PARTIES.

Signature of Person issuing Subpoena Date Printed Name

Address Telephone Ematl
[O1am 2n attorney in good standing with the South Carolina Bar representing a party to this proceeding.

- Attorney for Low Enforcement Agency
Attorney for Law Enforcement Officer

SC Bar Number:

T3 12m an unrepresented party to this proceeding.
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PROOF OF SERVICE

SERVED: FEES AND MILEAGE TO BE TENDERED YO
Date of Service: WITNESS UPON DAILY ARRIVAL:
Location of Service: DYES D NO AMOUNTS
SERVED ON: MANNER OF SERVICE:
SERVED BY: TITLE OF SERVER:

DECLARATION OF SERVER

By my signature hereto, I certify that the foregoing information contained in this Proof of Service Is true
and correct.

Executed this ___ day of ,20_

Signature of Server

Address of Server

Rule 45, South Catofina Rules of Civil Procedures, Pasts (b). {c). and (d).

(b) Servico.

(1) A subpogna may ba served by any person who s not @ party and is not tess than 18 years of age. Service of a subpoena upen &
person named {herein shall be made i the same mannal prescribed for service of 8 summens snd complalnt in Rule d(d) or (). lithe
penufsauendameiammnded.mnmlpemm upcn ks arrval In accondance with (he subpoena, ba tendered leas for
eamdnwaﬂendanwoiszs.ooammmmaucwdbymlatomdalnamaswtocmwsandemﬂwmfmmmm
to ha location commanded in the subpoena, When (he subpoena i3 Issied an behall of the State of Seulh Carclina or an cfficer of
mymaml.mmuﬂmemmmmmmmmﬁwmm.mmnmmmﬂmdw
mmm&mdmwmwwmdmmwmmmummmmlnlhemmer
mmwamm)mmtomwmmmmmm

(2) Subjed to the provisicns of clause () of subparagreph (cHI)(A) of this nie, @ may be served at any place within the
State, Provided, however, thet a subpoena lo a person wiio IS nol a parly or an , direclor or mansging agent of a party,
mmmmuamamwmwmmmmmmmmmhmmmm
mumubmm«mmmmmmwwmmmmm.

(3)Proo!ofsemmenmaawmaemmem!MMolmmwmmmemmhlsauedastmmor
tnedawandmwdaemwmmﬂmnmwmomsemd.caﬁﬁedbyﬂnpemnvdxommem.

(c) Protactien of Persens Subject to Bubpoenas.

(1)prmnwmmmmwmumwmaammmmmmmmmmmm
burden of expense on 8 person subject (o that The count on behalf of which the subpoena was lssued shall enforce this
mmmwmmwamaym of this duty an appropriate sancion, which may tnctuda, but is not Bmited to, test
eamings and a reasonable attomoy's fze.

{2}(A) A parson cammandead to produce mmwmmmammmmmmmmmm
pawm.dmm«m&hmms.wmmbnmm&m nead not appest In persan at tha place of production or nspection
uniess commandad to appear for daposition, mmmmupraanmwmmmrummmmmdo
mmlwmmnoim.mawﬁmmmmmuepmnmﬂwwuabmmmmdmw
mmwmmmmmmqmmprammcnmmmdmm

(B) Subject to paregtaph ()(2) of ks ruia, @ person commanded to produce and panmil inspection end copylng may, within 14 days
Bt e o B s shpomma s ooBEson 01 B e any o o] s dosgnatod motett o
s pamiisa o o prodiucisg eloctronicaly stored informatian in he form ot Eorms requesiad. L o s pory ety
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lhseummmotaﬂmthoemﬂsdlommawmemm&wwmmwmmpmmtommdlmmn
by which the subpoena was issusd.

the mmm.mmwmymmwwbmwa.maw
mxﬁwmmmwm%mmwwmmManuuamumwmmmmw
wpmmbwam«moﬁamammemmmaawwmmM.

moilon, whicha subpoena lssued, or reganding 8 subpoena commanding appearanca ela deposiiion,
g)m%mmﬁmm&mm.u%mmmmuwmmm.uenmwam

transects business in person, shall quash or modily tho subpoana U i:
() falis to aliow reasonable Ume for compliance; of

quires a perscnwho (3 nct @ mranm.wcrcrmmmmuam.mrammmﬂagwmhb
g’eﬁaam.%wmmm%MWMymMWMbmw«wmmm usiness in
person, except that, subject to the provisions of clause (B)) of this nuta, such a persen may in onder to atiend tra! be
commanded to lravel from 2ny such place within the stelein tha tialis held; or

meMmdeo:MWWMrWMmmwwmm
() subjects o person to undue burden.

(8) if a subpoena:
mmwuammo:mmmwmmmﬂmw

ol)mqwm::wmounmelammophﬂono:ummmmdmungspmmlswmmmmw
resulting from the expert's sfudy mada not 61 the request of any party, 67

requires @ perscnwho Is nol 3 nor an officer, dlrector or Mmanaging egend of a party, nor @ geners! partner of a partnarship
gglhapw.bhmsmwnwsﬁaummm&&amm&h&mmm.bw :‘; wucaﬁ'ag;

in the court may, 8 8 or affacted subpoena, quash s
mmmmlmmmm WWWMamﬁalmmwmmummmmmmm
wilhoul undua handship and asaures that the persen to whom fhe subpoena is eddressed will ba raasonably compenssated, the court
may order appearanca of production only upon specified conditions.

{d) Duties in Responding lo Subpoena.

person responding to a subpoena to producs documents shall produce them as thay are kept in (he u3ual course of business
gmmmemmmtommmmmmmm

(Ya subpoena does not speclly tha form or forms for elacironically stored information, 8 persen responding to a subpoena
mm;mmwmmamwmmm&?mmw«mmwmmmm

(C) A person responding to a subpoena ned not praduce the sama electronically stored information In more than ona fom.

(D) A person raspending to a subpoena need nol provide discovery of electronically stered informatien frem sources thal the person
ldentifies as nol reasonably accessiblo because of undue burdan or cosL. Gn motion 1o compe! discovery or toquash, the parsen from
whom discovery Is scught must show thal the Infermation sought IS not reasonably accessitle because of undue burden or cost, If
that showing Is mado, tha court may nonalheless ordsr discovery from such sources If the requosting perly shows good cause,
considasing the fmitations of Rute 28(b}{8}(B). The court may conditions for the discovery.

(2KA) When [nformation subject (o a subpoena I3 withheld on @ clalm that i Is privileged or subject to protection as trial preparation
maltarials, the claim shall be mads expressly and shall be supported by a descripiion of the nelwre of the documents, communications,
or things not produced thal is sufficient to enable the demanding party to contes! the clalm.

(8) if information produced in reaponss to a subpsena s subject 10 8 clalm of privilege or of protection as tral ralion material,
ha parson making the claim may notify any paity that recsived the Informallen of the claim and the basts forft. notifted, a
party mus! promptly retum, sequastsr, o tho specified information and any coples & has and may rot use of the
information until the daim (s rescived. A perly may promplly present the information to the court under saal for @
dalenmination of tha daim. If the recalving party discicsed the Information before being notified, the party must tske
gmmwmw@mmmmmpmmwmmmmmw n untl) the clatm

SCCJA Form 81- Revised (2019)
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PCS: Separation Due to Misconduct

Date Submitted:
51112024 2:22 PM

Employing Agency Information (Contact for more
information)

This form MUST be completed within 30 days of the discovery of any event of misconduct which is
determined to be "FOUNDED" by the agency or department. The Misconduct Report Form, Separation
Supplement, and all documentation related to the misconduct must be forwarded to the Criminal Justice
Academy's Certification Unit.

For any separation involving misconduct as defined in S.C. Code Section 23-23-150, completion of this
form is REQUIRED.

Agency Information

Today's Date Reporting Agency
5/1/2024 SC Department of Public Safety
Name

Brianne Marie Perry

Agency Email Agency Phone Number
brianneperry@scdps.gov {803) 896-8734

Officer Information

Name

Joshua A Vargo

Academy ID Certification Type
0557-0294 Class 1 LE

Phone Number
(803) 571-9785

Officer's Current Home Address
New Ellenton, South Carclina 29809

Separation Information

Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 224 of 321

ROA0288



Date of Separation CONFIRM Date of Saparation Action

3/6/2024 Separation Termination INVOLVING MISCONDUCT as defined
3/6/2024 in S.C. Code Section 23-23-150 and/or S.C. Code of
Regulations 37-025

Plaase indicate the nature of the misconduct below:

The misrepresentation of employment-related information;

Wilifully making faise, misleading, incomplete, deceitful, or incorrect statements to a lew enforcement
officer, a law enforcement agency, of a representative of ths agency, except when required by
departmental policy or by the laws of this State;

Wilifully providing false, misleading, incomplete, deceitful, or incorrect information on a document, record,

report, or form, except when required by departmentsl policy or by the laws of this Stats;

Reason for Separation

Do not use generic terminology such as conduct unbecoming, failed to meet agency standards, viclation of
agency operating procedures, elc. Be specific. Detalled Information describing act(s) of misconduct is
necessaty for efficient processing.

The below Information is REQUIRED for all separations due to misconduct:

Date(s) of alleged misconduct
February 7, 2024; and October 2, 2013.

Please give date(s) of allegation with specific detalls of the subject matter:

Master Trooper Vargo was untruthful with his supervisor when he indicated that he would need to utilize
Famlly Sick Leave for his child instead of coming to work. He then left the child in someone else's care and
traveled to Columbia to attend a previously scheduled appointment; After attending a previously scheduled
appointment in Columbia for several hours on February 7, 2024, Master Trooper Vargo fraudulently
documented a full workday of Family Sick Leave;

Master Trooper Vargo falled to fully disclose his illegal use of drugs to the SCHP prior to his employment
*Tm SCHP employment application speacifically

wams that if Information is later found to be untrue, it may be grounds for discipline. He later voluntarly
admitted to this drug use during S examination with another law enforcement agency.

Criminal Charges Flled?
No

Pending Criminal Investigation?
No

tl;t’.'mng Criminal Charges?
o

ACCESS MRN FORM: Fillable MRN
Form

Upload MRN
Final MRN Vargo, Joshua A. (03.06.2024).pdf
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Pursuant to 8.C. Code 23-23-150(F), does the éuhm!sslbn of this allegation excead the time allowed
ay statute?
0

Electronic Signature (Agency Head or Authorized Designee)
Agency Head or Authorized Designee Signature :l\;;ency Head or Authorized Designee Academy

1333-7844

Phene Fos
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SOUTH CAROLINA CRIMINAL JUSTICE ACADEMY
NOTICE OF CERTIFICATION MISCONDUCT ALLEGATION

May 2, 2024

Joshua Vargo

New Ellenton, South Carolina 29809

2024-CJA-05-01

Via Hand Delivery Only

RE: Allegation of certification misconduct and right to contested case hearing
Mr. Vargo:

On May 1, 2024, the South Carolina Departiment of Public Safety filed an allegation of certification
misconduct against you. Specifically, the misrepresentation of employment-related information;
willfully making false, misleading, incomplete, deceitful, or incorrect statements to a law
enforcement officer, a law enforcement agency, or a representative of the agency, except when
required by departmental policy or by the laws of this State; willfully providing false, misleading,
incomplete, deceitful, or incorrect information an a document, record, report or form, except when
required by departmental policy or by the laws of this State. You cannot be employed as a law
enforcement officer or as a telecommunications operator; have the authority of & law enforcement
officer; perform any duties of a law enforcement officer, including those duties involving the
control and direction of member of the public, detainees, or prisoners; or exercise the power of
arrest, while this allegation of misconduct is pending.

A person against whom an allegation o' misconduct has been received by the academy may request
acontested case hearing. The request must be made within three years after receipt of the allegation
of misconduct and the service of the allegation on the officer, whichever is later. A_person who
ails to es tested case ing within the time allowed shall be deemed to_have

waived his right fo a contested case hearing. The Law Enforcement Training Council shall
proceed to enter a final agency decision to deny the person his law enforcement certification

or telecommunications certification for a specified time period, up to a_permanent denial.
Hearings must be scheduled and conducted expeditiously and efficiently, consistent with the needs
and rights of the parties to obtain a fair hearing and a complete record, The academy shall schedule
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a contested hearing within sixty days of receiving a request for a hearing, however, a continuance
may be granted for cause. S.C. Code Section 23-:23-150 (D) (emphasis added).

If you wish to dispute the allegations of certification misconduct, you must submit a Contested
Case Hearing Request form online which may be located at hups:/secip,sc.pov/peneral-
infunuation/lurms. Please note, if you have pending criminal charges, you are niot entitled to a
hearing until such time the charges have been adjudicated. Further, if you were subjecl to a
criminal investigation at the time of separation from the above-mentioned law enforcement
agency, a declination letter from the prosecutorial authority must be provided prior to being
entitled to a hearing.

Once said charges have been adjudicated and/or you are no longer the subject of a criminal
investigation, a certified copy of the disposition sheet from the courl of jurisdiction, or a copy of
the declination letter from the prosecutorial authority must be provided to the Office of General
Counsel of the South Carolina Criminal Justice Academy for review. Upon receipt, review, and
verification of the provided documentation, you may submit the above-mentioned form.

Please be advised that you are entitled to have an attorney represent you at this hearing. Should
you hire an attorney to represent you, please have the attorney send a notice of appearance to the
Ofice of General Counsel for the South Carolina Criminal Justice Academy, 5400 Broed River
Roud. Columbia. South Carolina 29212,

Sincerely.
.%MAKQ-MM/: .},/
Lewis J. Swindler, Jr.

Director
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STATE OF SOUTH CAROLINA

AIKEN COUNTY SHERIFF’S OFFICE

AFFIDAVIT OF SERVICE / NON-SERVICE

caser 2 |4 }u l2:8l6 3(8| | COLRI casty | 2024-CIA-05-01 J
Vs.
PLAINTIFF DEFENDANT
South Carolina Criminal Justice Academy Joshua Vargo

THIS IS TO CERTIFY THAT I, _LT _T. HAHN . DEPUTY SHERIFF OF AIKEN COUNTY, STATE OF SOUTH CAROLINA
SERVED/ATTEMPTED TO SERVE THE

O RULETO SHOW CALSE 2 \NOTICE OF CERITTICATION MISCONDLCT ALLEGATION
O DETERMINATION OF PATERNITY O DATING VIOLENCE EN PARTE PROTECTIVE ORDER

O comrLAINT [ 51 MIMONS

O EXPLANATION 1O HIE RIGHT 1O AN ATTORNEY O DECTARATION OF TARING

O sDAYSTONACATE dciation

O CLERK'S AFFIDAVEL DI VOTION & ORDER 10 DISVISSVMODIFY 51 PPOR]

IN THE ABOVE TITLED ACTION ON THE SUBJECT:___Joshua Vurgo

& (SERVED)
BY DELIVERING TO THE SAME TO,
@ THE SUBJECT PERSONALLY CJA PERSON OF DISCRETION RESIDING AT THE DEFENDANT'S RESIDENCE

RELATIONSIIN O eatnen Ovotner Ookotner Osister Jseotse Do overes D Onep UNDER IE/OVER TS

NOTES:
AT
ADDRLSS (ny §TAL Zlpcom 1 OCATIONE
_ New Ellcnton sC 29809
ONTHE
DATE TIME y
0503 24 14:30 \
SWORN TO AND BEFORE ME THIS Q AN~ ("i\gf o
DATL ?)EPUW SHERIFF { 4991 )
" - :
| 50-3% | AIKEN COUNTY, SC
A}‘ (A M eeidl 2 iR, DATE TIME
NOTARY PUBLIC FOR SOUTH CAROLI by,
MY COMMISION EXPIRES ON: ’j ?l %‘h SpEh lic \TTFMPTS 201-0503 M 228

DATE ENTERED: F g
ERIFES 5: IVD-

ruﬁw N@i‘\m‘\s |

ACSO Toon U1 GO (02702 11y frep ety
i
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JISTCE

Contested Case Hearing Request

Date Submitted:
8/12/2024 11:20 AM

Name
Joshua Vargo

Address

ew Ellen. South Carolina 29809
Email Phone
javargo09@yahoo com (803) 571-9785

Academy 1D (If known)

Former Agency Name
SC Department of Public Safely

Have you retained an attorney?
Yes

Attorney Information

Name
JOHN A O'Leary

Phone Email
(803) 779-5556 oleary_email@yahoa.com

Mailing Address
714 Calhoun Streel, Columbia, South Carclina 29201

Please list any dates within the next 45 days that will create a scheduling conflict. The SCCJA
will attempt to accomodate.

For John O'Leary the following dates are currently not available and on a court calendar.

Aug 12 - 28, 30

Sept4,6,9, 11-13,17-20, 24, 26, 27

Qct: 2,4
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Joshua A. Vargo |

South Carolina Law Enforcement Division

Applicant Questionnaire
SECTION {

f‘u r\""“/‘

Middl/

Current Employer: 2uat __m_p‘.!qf\ \"\'\nm.“.‘. . _3/;‘ TON._

603_&&9.0’2.251__._»

Coniact Phone i#'s: ___0[R

Home Work Cell
place of Birth: __Adlden &€ ~UISH Date of Birth: _
Education: mm_ Ea@“ - Social Security #: "
Position to wiich you are appiying: __rAr("_:D d"\\l b S -
). Have you ever taken a polygraph examination? YES ( NO ()
2. Have you ever used enother name? YES() NO "

If you answered YES lo any qucauons in this seglion, please explain: |

e C_cg.s_\.o. m\n EXVER. s\ ,-’-Lm;;\o\{mcf\-\—
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Joshua A. Vargo 5

SECTION V
) Have you ever used/ticd marijuana in any form? YES M/ NO()
)f YES, First time? 013 Lasttime? _ ._203

2. How many times have you used tried marijuana? Once

3. Did you ever illegally possess, purchase0d, sell0), cultivateDd, manufecturel], or
distributeCJ any illegal drugs? YES() Now”
1€ YES, please mark the appropriate checkbox above and explain:

(Fintime)  (Lesttime) (How many times) (Largest amouat) -

4. When were you lost with somenne elsc while sthe was using illega! drugs? _20\3 Edigve
S. Have you ever used illegal drugs while serving in a position of public trust?

(e.g.. law enforcement, public safety, medical practitioner, etc.)  YES () NOM”
6. Did you ever use eny iflegel drugs prior to reporting for wortk?  YES() NO W

7. Did you cver use any illega! drugs while at work? YES() NOQY~—
8. Have you ever illegally used any steroids? YES() NOw~
9. Did you ever forge or alter a drug prescription? YES() NOULY”

10. Have you ever usediiried any illegal drugts) other thar marijuana or abused any
presceiption drugs prescribed for ynurselFor for someonc else?  YESLY” NO()

If YES, civcle the appropriate drug(s):

Cocaine LSD  Amphetamine Hashish K2 'Spice/Synthetic Manij.
Crack Heroin  Peyote Pain Killers  Barbiturates

Rohypnol Opium Mushrooms ~ @fontin>  Valitm
Ketamine Ecstasy SleepingPills Hydrocodone Xanax
Mescaline Salvis  Methadone Codeine Methamphetamine

GHB PCP /italin Morphine Other(not listed)
Inhalents: Glue, Paint, Aeetorre; Nitrous Oxide, or any similar substance
20l - P13 A ey
(Fiest time? {Last fi;se) (How many ttmes)

If you answered YES to any of the questions in this section not already covered, please explain: ,

D) ~ .
.y - mal AB. 20 S e o =N _ColtPna (Pols

Mbﬁi—hﬁhﬁ—ew 1t .ﬁ!x 1 f;#/_s

Taken 0)(\1 aflec Surgerie?,a\mys (’Wﬁbef‘ and fever usgd N

2012-2013 +k adaemll ﬂé’?"”““‘“‘e\z Qoﬁﬂmes
puechased srom My ﬂetrj\\bcf ax 310 & ?.N
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Rezows) QMR II VH N

JasxaVarge

: aceived: 8/19/13 1:24
STATE OF SOUTH CAROLINA P“‘:“""“‘ A9

Division of Human Resources 8301 Parklane Roag, Sulte 4220 ] onl
Columbia, South Carolina 29223 S?J‘AEMI W Ol
(803) 896-5360 ‘nnq
Sl — . OExperlence
Vargo, Joshua & ! aTraning
12-054-HP STATE TROOPER n0ther;
e P pzmﬁhﬁ. mmamnan )
POSITIC ; - . T EXAM ID#:
POSITION TITLE:
| STATE TROOPER | 12-053-HP

[ NAME: {Last, Frst, Middie) - T ¥ : 5 ¥ MUMBER:
! Vargo, Jashua A ] e B e B

: ADDRESS: (Streat, City, Stats, z|p Code)

[‘EMAIL ADDRESS:

|HOME PHONE: |
-,] DRIVER'S ugnss: e ORAVEH'S TYCENSE. 5 !EGIAI. RIGHT 'rol WORK IN THE UNITED STATES?
 State: SC h‘umberf_ | Yesolio

‘¥ Yas O No

e n e . © PREFERENCES _
PREFERRED SALARY: = o " TARE YOU WILLING TO RELOCATE?
: | @Yes ONo OMaybe

| WHAT YYPE OF JOB ARE YOU LOOKING FOR? ~
{ Regular
-‘rvpes TOF WORK YoU Wit ACCEPT:
| Full Time,Part Time

[sﬁ'rﬂ";vw‘ WAL AGeERT:
Day,Evening Night Rotating, Weekends,On Call (ss needed)
EOZJECTIVE. e
! Tocbtain & career In law enforcement. i LA ) . B s Nc
T g his EDUCATION
| DATES: o ] - I SCHOOL NAME:
From: 8/2009 To: 5/2013 | University of South Carslina- aiken e
i LocATION:(City, Statey ) DIO YOU GRAGUATE? ' DEGREE RECEIVED:
Alken, South Carolina @Yes Ofo 2l B?F'l‘?!?’f? o — s
Majonr: o - A R T UNETS COMPLETED:
Accounting Major VCnmmaIJusllc.. Minor g . B S_e_r_n_esgg;__ =
i DATEST T T | SCHOOL NAME:
From: 8/2006 To: 5/2000 | Williston-Elko High School e D ]
LOCATION:(City, Stata) ~ [ DID YOU GRADUATE? | DEGREE RECEIVED; |
Williston, South Carohna | ®Yes ONo | lil_gy $¢;h:{ql_ Efiglinfmﬂ 1
; ' 7 WORK EXPERIENCE - )
| DATES: e | EMPLOYER: [ POSITION TITLE:
! From: 7/2012 To: Present | Aiken Department of Public Safety Firefighter
fAnnsczss. (Strect, City, State, 2Ip Code) | COMPANY ORL:
{ 251 Leurens St., Alken, Scuth Caroling 29801 . - ! . s g 2
i | BHORNE | NUMBER: | SUPERVISOR: 77} MAY WE CONTACT THIS EMPLOYE
i (603) 642-7620 ; Brian Brazier - Capmm BYes ONo
! HOURS PER WEEK: | SALARY: ' # OF EMPLOYEES SUPERVISED:
50 Jow ; ] | s0. 00/manta

i pUTIES!
| Protect lives and property in the city of Alken. Perfarming equipment maintennnce and inspections. Testing fire hydrants and doing
} business inspections and SUPYeys.

REASON FOR LEAVING:

' nfa
fpates: i " {EMPLOYER: © | POSITION TITLE: 7
| From: 10/2009 Te: 8/2012 | | rite A Shift Supervisor
lappness: (Street, City, State, Zip Code) - !coMPANv URL:
' 605 Narth Main Street, New Eltenton South Carolina 29809
| PHONE NUMBER: 7 | sUpeRvisoR: s =i MA‘:’ WE CONTACT THIS EMPLOYER?
| (803) 571-9785 i OYes #No !
Houns FER WEEK: | SALARY: - l # OF EMPLOYEES SUPERVISED:
f $0.00/montl !
rDUTlES~ ISR - i - e - -

' Manago a small group of empicyees, cashier, stock/inventory, administrative duttes, cuslomer service,

Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 235 of 32

ROA0297



Jott0 Va0 SPENA Resovos: G113 £24PM
NEASONFORLBAVIRG:
mogg’qwammmomnemfmncm . . e o —
I ———h
m —— .- e ieeem - - . - - rmEer B8 co: S .e.mmemtewn .
Fire Rghter 11 L
LeCERGE NONSTR: UING RGENET -
South Cerclina Rra Academy 0
[WVPE:
Rre Fighter | — )
RS CYs
South Carolina Fire Acadamy o |
OSPHAFl Fighter - E
re
s m&wgﬂ - "'i
Sguth Carolina cademy
mgomumx B i :
[ (YCEREE NUWBER: —Pmmm o
. South Caralina Fire Academy .
Defensive omrg Caurse . . . K
City of Atken ) N
Vol '
Emarsen% vehicle Driver Tralning . _ -
NCY! :
I e v oo South Carcling Fire Academy e o
Ve eatas et .
Rope Rascue O
mﬁﬁé% R
e o Sauth Carclina Flre Academy e e
NCIC Ingulry Certification Test
"WBE% ISSUING AGENCY: T
N South Carcilna Law Enforcament Division - .
TR
Pmémﬁ-.“vmw et e A A e St e e e e e
um W " EERREP R S CER R G— L 2% G e . Py ST G 54 » W — e 81 aw
South Carelina Fire Academy L
Basle Auto Extrication —_— . _ o
u‘ciis'é’u""un"m" Q‘Twm
South Carclina Fire Academy
—— -
1S-006800.b — —a
N AGENTY:
S A Emergency Management Institute (FEMA)
TYPE; Aolaci S o
{CS-100
&Me_ncynmcv? t Institute (FEMA) ‘!
gemen 1
bﬁm -t owm- ..j
1CS 200 el i
(] !
o . _g'u_ggw:y Management Institute (FEMA) —_— !
H
National wwt.ﬂwm.w. SR— —— . !
LXCENBE NUMBERI ISSULNG AGENCY: T oo T
G = = e s s e, Bmuwwﬁamsammtlmtw(m) . ;
_Hezardous Materiels Avaraness Leval !
REER: SSUIRG AGERGY — T g
L Ceroiina mmm
f,‘,’,"g;, " - ) ———- ———
ous Materials Oparations
udm -—

e m e sm e se e

--—--u-—---——-—-
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South Carolina Department of
Public Safety

Office of the Direcitor

Employment Background Invesiigation |

Applicant: Joshua Anthony Vargo l,

Investgating Officer: J. C. Rikard

Date Submtted: 102412013
i

= ‘. : |
:

e |

Cf 3.8 AN\ AN

Selfess Service  Integraty  Responsibility

RIS
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SECTION F: GS AND OQHOL BEHAVI ESTIONS TO APPLICAN

1. Have you ever used and/or experimented with Mar{juana? Yes O No
Date 1% Time: Date Last Time: Total Times:

2. Have you ever used andlor experimented with Hash/Hash oi?Yes[J No
Date 1% Time; Date Last Time: Total Times:

3. Have you ever used and/or experimented with Cocaine? Yes [J No
Date 1* Time: Date Last Time: Totsl Times:

4. Have you ever used and/or experimented with Crack? Yes[] No
Date 1* Time: Date Last Time: Total Times:

5. Have you ever used and/or experimented with Heroln? Yes O No [/}
Date 1* Time; Date Last Time: Total Times:

" 6. Have you ever used and/or experimented with any lllegal Anabolic Steroids? Yes J No
Date 1* Time: Date Last Time: Total Times:

7. Have you ever used and/or experimented with Speed? Yes O No
Date 1% Time:; Date Last Time: Total Times:

8. Have you ever used and/or experimented with Mushrooms? Yes O No
Date 1* Time; Date Last Time: Total Times:

9. Have you ever used and/or exparimented with Acld/LSD? Yes O wnNo
Date 1* Time; Date Last Time: Total Times:

10. Have you ever used and/or experimented with any illegal Inhalants? Yes O no®
Date 1* Time; Date Last Time: Total Times:

11. Have you ever used and/cr experimented with any type of PCP or Meth? Yes O No
Date 1% Time: Date Last Time: Total Times:

12. Have you ever used and/or experimented with any Party Designer Drugs? Yes[J No[7]
Date 1* Time; Date Last Time: Total Times:

13. Have you ever used and/or experimented with *Date Rape* drugs? Yes (] No 4}
Date 1% Time: Date Last Time: Tota! Times:

14, Have you ever used and/or experimented with DMX, GHB, Rohyphnol (Ruffies)? Yes O No
Date 1* Time: Date Last Time; Total Times:

15. Have you ever used and/or experimented with Ecstacy? Yes [ No
Date 1% Time; Date Last Time: Total Times:

16. i-Yiave ] I?:ver Ell:sed and/or experimented with any prescribed medication not prescribed to you?
es o
Date 1" Time: Date Last Time; Total Times; maybe childhcod form mother

17. Have you ever used a needle to Inject yourself with any illegal substances? Yes[J No
if yes, explain:

18. Have you ever used and/or experimented with any illegal drug or substance not
Yes Iﬁo No &] ifyes, list: y flegalcrug mantioned above?

Page 19 of 32
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SOUTH CAROLINA
DEPARTMENT OF PUBLIC SAFETY

LAW ENFORCEMENT POLYGRAPH

QUESTIONNAIRE
Case /;’/Zf- f 7;“ LLE L Examiner: __‘{i;é“j"-ﬂ'—:_
Date: ye2~72-77 Time In: @3(‘.?_ ____ Time Out:_/'_cgff 3

DO NOT WRITE ABOVE THIS LINE

Applicant Name: .\./Q £~ S ...g.;,s.bu.c;._ R 8 /f_(uHJ‘:n:f -
A.ast First M
Street City State Zip
Work: 451 laucens St.  Aiken  sc  d9s0
Street City State Zip

Home Fhonc:“ Work Phone: _K03 - (442~ 2420

Place of Birth: _Ajkm =]l DOB:- Age: 23
os: [ s Sc  ssN#

Division for which you arc applying: (Circle 0ne)C8C STP BPs IEU
Position for which you are applying: ~ ZCHP  Treepee

INSTRUCTIONS

Complete the following pre-employment questionnaire by answering each of the
questions listed on the preceding pages. Be sure to read each question thoroughly before
entering your answer. [f a particular question does not apply to you, please enter “N/A”
indicating that it is not applicable. The polygraph examiner will review this booklet with
you prior to your polygraph examination and any questions that you may have
concerning this booklet should be addressed with the examiner at the time.

Hmnunnnnnn WARNING i
THIS BOOKLET I8 THE PROPERTY OF
SOUTH CAROLINA DEPARTMENT OF PUBLIC SAFETY

ANY UNAUTHORIZED DUPLICATION OF THIS BOOKLET IS
STRICTLY PROHIBITED

Record on Appeal - 25-ALJ-30-0367-AP - Joshua Vargo - Page 243 of 321

ROA0302




S. Have you ever used any illegal drugs or narcotics prior to
reporting for work? YES( ) NO£4)
KYBS,explain: . _ __ _ . . L e
6. Have you ever used any illsgal drugs or narcotics while at
work?” YES( ) NO ¢}
IPYES, explain: . _. —— .

7. Have you ever used any of the following drugs and/or narcatics

listad below? YES( INO 04
1f YES, indicate by ciroling all that epply to you:
Cocalre  Crank Crack Hehsh  HashOf
Thalstik Heln  Ophum Codeine  Morphins
PCP

Perccdan  Speed Amphetamize Valium
Dilaudid  Barbiturate Preludin Methadone  Mothagualone
LSD

Quealudes AngelDust Mescaline Peyots
MDA Ecstasy Mushrooms Marijuena
Sniff Glue, Palnt, Acstone, Greek Joint, Ice, and others.

S.Whuwu;fhawlmmmawhﬂemaywmusmmmlmmm

9. Approximately kow many of your friends or associatgs use illegal
druga end/or narcotios? o] dd__hqb&ﬁkl_,_ s _

10, Have you ever possessed or used any paraphemnalia

asgociated with iilege! drugs and/or narcotios ? YBS( )Nopo
11, Have you ever unlawfully used sterolds?

IfYES, explain: - m b )NON
12, Have you ever used else’s prescri

e i o
13, Have you ever forged or altered a drug prescription? YES( INOGR®)

V. GAMBLING
1. Do you ever gamble? YES(QNO( )
2. What is the extent of your gambling habit?
Neze( ) Light 0Q Moderate ( ) Heavy ( )

3. What s tho largest emount of money lost stone time? $. . _ 7).
4. Do you ows any gambling debts? YES( )NOS)Q
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3, Have you intentionally fulsified any answers in this booklet? YBB( )NO()O
WYBS,explabn: .

- e - e —— c— ‘-

4.Did you inteationally omit any facts from any questions in this
Bookletthatyoufeelmiahtdtsquaﬁﬁrmﬁmﬂusmlﬁcn? YES( )NOQQ
If YBS, explaln: - e o s mmam crmean

S.Didyoudclibermlyfaﬂtomwuaquesﬁonm(hmbmklﬂ,

lnliwofdlscussinsﬂtsmm YES ( )NO()Q‘
K YES, explain: _ e e e e
6. Do you q attest tharall the questions enswered in this
booklet zend YBS(x)NO( )
/ [ /
S I/ S _Mw_
// SIGNATURE ATE
/
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Law Enforcement Tralning Councll Meeting

Transcript of Recorded
Law Enforcement Training Council Meeting
Excerpt in re: Joshua Vargo
Case Number 2024-CJA-05-01
Date Recorded: March 17, 2025

Time Stamp 1:05:02-1:38:38

Transcribed by: Audrey S. Beebe,

Southern Reporting, Inc.
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Exeerpt of Recorded Mesting in Re: Joshua Vargo Page2
Law Enforcement Tralning Councll Meeting 31712028

APPEARANCES

Law Enforcement Training Council Members:

Present in Person: Chief Mark Keel, SLED, Chair

Bryan Stirling, Director South Carolina
Department of Corrections

Jake Gadsden, Director South Carolina Department
of Probation, Parole, and Pardon Services

Tom Mullikin, Director South Carolina
Department of Natural Resources

Robert Woods, Director South Carolina
Department of Public Safety

Nick Gallam, Major Aiken County Detention Center
William Holbrook, Chief Columbia Police Department
Present via Videoconference: Lee Foster, Sheriff of
Newberry County, Co-Chair

Barry Faile, Sheriff of Lancaster County

Kevin Cornett, Chief Isle of Palms Police Department
Chief Deputy Attorney General Jeffrey Young,

Proxy for Attorney General Wilson

“ SCCJA staff: Director Jackie Swindler
Opel Bunn, Executive Assistant to the Director
James M. Fennell, Esq., General Counsel

Others Present: Marcus Gore, Esq.,
South Carolina Department of Public Safety

John O'Leary, Esq., for Mr. Vargo

Joshua Vargo

Record on Appeal - 25-AlShEh838RABRINgsua Vargo - Page 268 of 321
depos@southernreporting.net | 803.749.8100 | www.southernreporting.act

ROAQ306



Page3
ANN2028

Excerpt of Recorded Mecting in Re: Soshua Vargo
Law Enforesment Trafning Counci) Meeting

INDEX

Hearing 2024-CJA-05-01 Joshua Vargo, South Carolina
Department of Public Safety

Mr. Fennell: - 4
Mr. O'Leary, for Mr. Vargo: 4
Mr. Vargo: 10
Mr. O'Leary, for Mr. Vargo: 13
Question(s) /Discussion: 14
Mr. Gore, for SCDPS: 15
Mr. O'Leary, for Mr. Vargo: 26
Mr. Vargo: 28
Mr. O'Leary, for Mr. Vargo: ’ 32
Motion: 33
Vote: 33
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Excerpt of Recorded Meeting In Re: Joshua Vargo Page 4

Law Enforcement Trainlng Council Mecting NS
e e —
1 RECORDED MEETING EXCERPT
2 MR. FENNELL: Joshua Vargo, 2024-CJA-05-01. South
3 Carolina Department of Public Safety filed an
4 allegation against Mr. Vargo, who is represented by
5 Mr. O'Leary today. Mr. Gore is here on behalf of
6 the Agency. The hearing officer recommended the
7 allegations have been proven by the preponderance
8 of the evidence and for Council to impose what
9 sanction it deems appropriate.
10 Mr. O' Leary, you have ten minutes.
1 MR. O'LEARY: Yes. Good morning. This is --
12 CHIEF KEEL: My, O'Leary --
13 MR. O'LEARY: Excuse me. This is Mr. Vargo.
14 CHIEF KEEL: -- glad to hear from you.
15 MR. O'LEARY: Okay. Mr. Vargo was on the Department for
16 about ten years. In the ten years he's been with
17 the Department, he was officer of the year for five
18 of the ten. Now, what happened is he -- he got --
19 they assigned him to work with dogs. He was
20 working with the dogs. And the Department just
21 made a determination, financial, I believe, and
22 they were eliminating their dog unit, and he wanted
23 to stay with the dogs.
24 At that point in time, after the ten-year
25 period, he's working with the dogs, trained with
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Law Enforcement Tralnlng Councll Meeting

the dogs, and he was -- he was approached by SLED
to apply at SLED and possibly become a dog handler
at SLED. That's what he did. Now, that's one of
the allegations.

Now, what -- what he's accused of, he was
accused of supposedly falsifying his time with

reference to his daughter, his child, who was sick.

He took sick days. That was -- that was litigated,
and the hearing officer determined that he never
lied about any time periods; he put in proper time
periods. If there was an administrative problem,
it probably came from the Department. So that
portion, he was cleared of.

So we're left with just the issue as to the
dog. Now, what happened was when he went to apply
for SLED, they sent him to a polygraph. In the
polygraph, he was submitted -- he submitted a
written questionnaire, and he also was questioned
by the polygrapher. And it turns out that what he
told the polygrapher at SLED wasn't exactly what he

told the polygrapher earlier -- ten years earliexr

at the Patrol.
Now, in the -- in the hearings itself, none of
the polygraphers, the first one or the second one

at SLED, none of them were present, nor did they

Record on Appeal - 25-AlShBSSRAR iz Hua Vargo - Page 269 of 321
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Law Enforcement Tralning Cauncil Mesting

10

11

12

13

14

1s

16

17

18

19

20

21

22

23

24

25

testify. What the conclusion of the hearing
officer was that he told that he used Adderall to
the hearing officer at SLED, but he did not tell
him completely that story initially with the
Patrol. However, he did tell the Patrol he used
Adderall, but he indicated he thought he used it
from his mother's prescription, and that basically
is where the conflict comes up.

.Now, he's here today to tell you why he
answered that wa;. Now, it's ironic because the
conclusion was that he -- he lied at the SLED -- at
the SLED interview because he didn't include the
details that he got some Adderall from a neighbor,
which he admitted at the SLED interview. Now, from
that, they concluded that he -- that he lied and
therefore he should be disqualified as an officer.

Now, his record over the years was
outstanding. He was an extremely competent officer
as well as a competent dog officer, and SLED wanted
to hire him. But he didn't get hired, obviously,
because of -- because of this problem. He's here
to answer any questions as to how he answered.

Now, it's interesting, when you get my age, I
can remember things 25 years ago where I may not

remember them from yesterday. And that basically

Record on Appeal - 26-AlSb3h8SRARBrlgs na Vargo - Pege 270 of 321
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Excerpt of Recorded Meeting In Re: Joshua Vargo JIISI?: z;
Law Enforeement Tralnlng Counell Meeting

is what he's saying. Why did he not answer
correctly at the SLED when -- he says he did at the
time. That's the way he remembered it. And he has
said that he did not lie or -- any way. Now, in
the second interview with SLED, they asked for a

specific number of times, and they actually forced

him to give some kind of a number. He came up with

a number, which was in the report. But ironically,
neither of the SLED -- neither of the polygraphers
from the first test or the second test ten years
later were they there to cross-examine or figure

out exactly what they were thinking and how they

13 wanted to -- to pursue this at that time. They

14 never showed up.

15 But from that result, from the hearing itself,
16 they concluded that he didn't tell the same story
17 in the first one versus the second one; therefore,
18 it was -- it was a lie. Our understanding of the
19 way this occurred was he just didn't remember it
20 the first time and he did not at any time really l
21 lie. He's answered truthfully from the very

22 beginnipg. He thdught it was -- he got that from
23 his mother, the Adderall, as he said in the first
24 interview, versus the second one.

25 Now here -- he's here today. I was worried he

Record on Appeal - 26-AlSh3:088 R\t Hua Vargo - Page 271 of 321
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Excerpt of Recorded Meeting In Res Joshua Vargo Page8
Law Enforcement Trulning Cousctl Meeting 312025

-

wasn't going to make it on time, but he's here and

he'll answer any questions he has. So if it boils

3 down to the issue of the hearing -- hearing
4 officer's report, which concluded that the
5 misunderstanding came up from the second -- from
|
6 the two interviews, the discrepancy in those two
7 interviews, they concluded that was a lie. I -- I
8 don't believe it was a lie. I think it was a
9 misunderstanding. And there's no way I could
10 really cross-examine anybody. There was nobody
11 there to question.
12 So he will answer any questions y'all may have
13 with reference to why he responded the first way
14 and why he responded the second way. At all times,
15 he admitted using Adderall. The first -- the first
16 interview he said he got it from his mother. He
17 remembers she had a prescription. He got it from
18 there. That's what he said. Second interview, he
19 said he bought some for exams in college from a
20 neighbor, I believe is what was said. And he will "
21 answer and respond to any questions.
22 If you lock at his record, it was an
23 outstanding record. And he was a tremendous

handler of the dogs, and he wanted to pursue that.

That ‘s what brought us to this today. So the irony

Record on Appeal - 25-AlShBtha8SRARBritigidna Vargo - Page 272 of 321
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Excerpt of Recorded Meeting in Res Joshua Vargo Page
Law Enforeement Tralning Councl Mecting N0

is -- and now -- now everybody's losing a really
good officer who performed admirable and best

officer five out of the ten years, which is pretty

unusual, actually. He came out of the Aiken

districts where his first assignwent was, and that

was the majority of his protocol where he was

7 assigned. (To Mr. Vargo) Go ahead. Say --

8 CHIEF KBEL: Mr. O'Leary?

9 MR. O'LEARY: Yes, sir. '
10 CHIEF KEEL: Mr. O'Leary, I just want to make one point “
11 to you. I'm going to continue to preside over the
12 Council, but I will not take -- will not take any
13 part in any discussion, and I will be recusing

14 myself as well because SLED is involved in this.

15 And I just want to make you and Mr. Vargas

16 (verbatim) aware of that and -- and wanted to note
17 that before you went any further.

18 MR. O'LBAQY: Judge, I appreciate that. The only -- I
19 thought maybe for --
20 CHIEF KEEL: You've -- you've elevated me to a judge

21 now.
22 MR. O'LEARY: Well --
23 CHIEF KEEL: I -- I appreciate that. Thank you.
24 MR. O'LEARY: Hey, listen, you are the judge, okay? And
that's the way it's go}ng to be from my standpoint.
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Excerpt of Recorded Meeting in Re: Joshua Vargo Page 10
Law Enforcement Training Councl] Meeting an02s

I appreciate your -- your recusing yourself from --

from this, though. I really do. Thank you. (To

Mr. Vargo) Go ahead.

4 CHIEF KEEL: Mr. Vargas (verbatim), we'll be happy to
S hear from you. .
6 MR. VARGO: I just want to clarify up a couple points
7 real quick. First off, I am Joshua Vargo. I have
8 been ten years with Highway Patrol. Five of those
9 ten years, I was trooper of the year in my assigned
10 post or region. I've not had the first
11 disciplinary action up until this point. Till this
12 day, people still know me. People still -- getting
13 several job offers, you know, because they know my
14 work ethic, they know me, they know my character.
15 Depending on how this hearing goes, I've got
16 several agencies waiting for a phone call after
17 this hearing.
18 At no point in time have I ever lied during
19 any of this process. To clarify a couple things,
20 going back, the original Highway Patrol polygraph,
21 I did not mention anything about Adderall because I
22 simply did not recall. It had nothing to do with
23 lying, trying to falsify any application for
24 employment, nothing in regards to that. As I told
25 the SLED investigator during that SLED polygraph,
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1 and same thing I've told throughout this whole
2 process, the SLED polygrapher was someone that ran
3 with some of my college buddies. Calling --
4 calling up people for references, stuff -- talking
5 about some stuff, mentioning other things, it
6 brought it to mind at that point in SLED;
7 otherwise, I would have forgot about it too
8 because, like I told them, it was very few pills at
9 the time. I was in college; I started struggling
10 with tests, and I -- I got a couple Adderall pills
11 to help me do my late-night studies. It was very
12 few and far in between. SLED wanted a specific
13 number and I straight up -- "I can't give you,"?
14 because it was very -- " like, I really don't
15 remember. It was very few."
16 He's like, "Well, I got to have a number.®
17 So I was like, "Well, the last two years when
18 I started struggling, let's just -- to be a safe
19 number," I said, "five pills a semester. So 20
20 pills were throughout two years.® But that was a
21 very generous number.
22 I did not recall it at the time of the Highway
23 Patrol polygraph because, again, it was very
24 minuscule. And honestly, at that point in time, I
25 didn't know what a controlled substance was. I had

Record on Appeal - 26-AlSb8(685R¢Brilgslina Vargo - Page 275 of 321
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Law Enforcement Training Connsll Meoting 3nm0s
1 no law enforcement background, family was never in
2 law enforcement, was never into drugs or anything

II 3 like that growing up. So I didn't know nothing
4 about controlled substances or nothing like that.

5 I did not know that that was illegal. And then,

6 like I said, it just simply slipped my mind because

7 it was very few. It wasn't a repeat thing. 1It's

8 not that I lied about it, because, obviously, I

9 passed a polygraph. That -- I mean I did not
10 intentionally lie about anything.
11 And then like I said, just going up through
12 the years, I learned more. Talking, referencing
13 stuff, bringing up old, old memories and stuff, it
14 came to recollection then, and that's why I put it
15 on there. I did not try to hide it from anybody.
16 At no point in time have I ever lied or tried to
17 cover up anything throughout this whole
18 investigation process with SLED and with DPS. And
19 we're here today for that reason.
20 And I'm ready to get this behind me because,
21 like I said, I -- I have had an excellent career in
22 law enforcement, and I'm trying to continue that
23 career in law enforcement. And if Highway Patrél
24 doesn't -- doesn't want me anymore, that's fine.
25 There are other agencies that know me. They know

e e A e - e et .1 e~ e —
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my work value, my ethic, my integrity, and they are
wanting me. And we got to get across this hurdle
right here before I can do that. So that's why I'm

here today.

MR. O'LEARY: You know, it's an interesting case because

the majority of the hearing centered around the
dates about his -- that he took off to serve --
medical service with his daughter because she was
seriously ill. So he took some time off there, and
he reported it correctly and he recorded also the
fact that he left work one day and went to do the
interview with the polygraph that's the subject of
this on another. It was all properly recorded.

Never been an attempt to conceal anything.

Hard worker, detailed, five out of ten years,
I think, is something I ask you to take into
account. He never lied. He never lied. Did he
fail to -- was it asked properly? 1 honestly don't
know. I wasn't even there. But we never even had
the hearing -- the operators, the polygraphers of

either the first time or second time to put under a L

cross-examination.
I would ask that you -- that you allow my
client to continue to be certified as an officer if

-- if he's hired by another agency. He's obviously
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Excerpt of Recorded Meeting In Re: Joshua Vargo Page 14
Law Eafercement Tralnlag Council Meeting s

left the Patrol, and the Patrol‘s here on behalf of
the State for their position on this matter.

We appreciate your time. Any questions more

of my client, he's more than willing to answer.

The man's so honest he scares me. I mean, he went

6 into everything, and -- and he's done that all the

7 time I've dealt with him. And I think he's done

8 that his entire police career and his entire

9 career, period. So, anyway, we thank you for your
10 time and any questions we will try to answer.
11 CHIEF KEEL: Any Council member have question? Anyone
12 on Council have a gquestion? Yes, sir, Chief
13 Cornett.
14 CHIEF CORNETT: Mr. Vargo, in reading the notes, I'm
15 seeing that you were stating that you used Adderall
16 the last two years of college, and you graduated in
17 May of 2013 and applied to Highway Patrol in August
18 of 2013. 1Is that accurate?
19 MR. VARGO: Yes, sir. ‘I -- well, again, I don't recall
20 exactly what time. I know the last two years of my
21 college career is when I started struggling. 8o

(‘22 whether it was within the first year, the second

23 year, I -- again, I don't know. But I do know
24 within the last two years of my college career, I
25 did use a handful of Adderall to help study for
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tests. I can't tell you the exact timeframe
between that and hiring on with SLED., Again, I --
I -- I can't recall because it was very miniscule,
and I didn't think nothing about it at that time
because, again, I didn't even know Adderall pills
were broken into controlled substance that such.
So I can't -- I can't tell you exactly what
timeframe. I just know the last two years in
college is when I started struggling. So, yes, I
would have graduated in May 2013 of college, and
then I guess I applied that fall and started my
career with Highway Patrol in January of 2014.

CHIEF CORNETT: Okay. Thank you.

CHIEF KEEL: Any other questions? Any other questions
for Mr. 0' Leary or Mr. Vargo?

Okay. Mr. Gore, we'd be happy to hear from

you.

MR. GORE: Good morning, members of the Council.

CHIEP KEEL: Morning.

MR. GORE: The recommendation from the hearing officer
is actually -- I'll call it a split decision

because there's actually three allegations of

misconduct. And I want to make sure we address

each one of them because we have differences of

opinions on some of them. and, ultimately, I think
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the Council is going to have to -- when it makes

its decision is going to have to rule on each one

of them individually. So I want to make sure

that's clear. The three incidents are related, but
they are slightly different. So I'll start with
the first one. There's two incidents that arise
out of the sick leave guestion.

As Mr. O' Leary stated, Mr. Vargo last year

was employed as a trooper with the Highway Patrol,

and he was seeking a position with SLED. And
during that process, as is usual with most law
enforcement agencies, Mr. Vargo was -- was informed
that SLED wanted to do a polygraph with him.

Mr. Vargo, importantly, was told on February the

2nd, that was a Friday, that he was going to have
the polygraph. 8o he knew on Friday, February 2nd,
he was going to have a polygraph on February 7th.
So he's got -- and that's on a Wednesday. So on
Friday, he knows he's got a polygraph coming up
Wednesday.

Well, so we go to the next week when Mr. Vargo
is scheduled to work some, and on February the 6th,
which is Tuesday, Mr. Vargo's daughter was sick.

And on that day he was actually scheduled to pick

up a car and didn't want to miss that appointment.
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So he let his supervisor know, and they worked out

2 a plan where he could take off part of the day to
3 be with his daughter, and he could take off part of
4 the day to get his car so that he could still get
S some work done, but also, you know, take care of
6 his daughter. And for that day, February the 6th,
7 there were no issues. He pﬁt in his time. I can't “
8 remember. I think it was six hours of working
9 time, four hours of family sick leave, and there
10 were no questions about that.
11 So that's what happens on the é6th. And that's
12 important becaugse, on the morning of the 7th,
13 that's the day of the polygraph -- that's that
14 Wednesday. Mr. Vargo is scheduled to go to SLED
15 that morning, and he's scheduled to begin -- he's
16 scheduled to work that day at six o'clock. And so
17 : when he doesn't show up for his shift, his corporal
18 texts him and says, "Hey, where you at? What's
19 going on? I haven't seen you yet." And Mr. Vargo
20 texts him back. And this is in che record, but
21 I'll quote it to you -- exactly what it says. The
22 quote -- the text that he sent back was "FSL
23 again," and "FSL" is family sick leave. Everybody
24 agreed that's what it means. 9“PFSL again. My child

was up all night tﬁrowing -- my child was up all
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night throwing up still.® He included his child's
name. So that morning when Mr. Vargo sent that
text, which was sent about 6:15, he was preparing

to go to SLED to take his polygraph. He knew that

he was -- he told us he was probably getting

dressed at that time because he got to SLED at
eight o' clock that morning for his polygraph. So
when he sends that text, he's telling his
supervisor clearly -- his message is clear. "My
daughter is still sick," because she was sick
yesterday, "and I'm going to use family sick leave
to be off today to take care of her." That's what
that text meant, and there was no other
interpretation of it.

And instead of that, what Mr. Vargo did was he
left his daughter with his in-laws that day. They
took care Qf him (verbatim) while he went to SLED.
And he was at SLED from approximately, he said from
-- he got there about eight o' clock and he was
there till about noon. By the time he got back to
Aiken, I think it was around one o'clock. So a
significant chunk of his day -- his scheduled shift
that day, was spent at SLED or driving to SLED for
this polygraph, not taking care of his daughter.

So the first allegation the Department made

——
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was related to this text message that he was FSL
again today because his daughter was sick. We
don't deny that his daughter was sick. I'm certain
that it was true, and we have no reason to question
that. But the fact that he told his supervisor
that he wanted to use family sick leave was false
because he was not going to use family sick leave
that day. He was going to SLED. Matter of fact,
when he sent this text, he knew he was going to
SLED.

Now, the second allegation rolls out of that,
and it's related to the time that Mr. Vargo put in.
He actually put in a full day's worth of sick leave
that day. And that's the allegation of misconduct
that the hearing officer actually said there was
not evidence ~-- sufficient evidence of. And I will
concede that there were some questions about how
his time got entered and whether or not he had some
time to swap out or comp time and that sort of
thing. And so I will tell you that I'm not sure
that that really got resolved one way‘or the other.

But for purposes of today, the Department still

believes Mr. Vargo was dishonest, but the hearing
officer's recommendation on the time entry was that

there was no finding of misconduct. So I'm not
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going to spend a lot of time on that one unless
y'all want -- have other questions.

But that text message, absolutely, the
Department believes was -- was false. And the
hearing officer didn't address that at all in the
-- in the recommendation. She talks about the
facts of it, but there's no specific finding of
that. So I think that's a void that the Council
will have to £ill today.

So two separate allegations related to the
time. One is the text message and the second is
the time entry.

Right now I'll shift over to the Adderall use
allegations. Now, as a preliminary point,

Mr. O'Leary has said several times that the
polygaphers weren't there and he couldn't cross-

examine them. And I want to make it clear that

none of the statements about Adderall use were made

during the polygraph exam. They were actually all

made in writing by Mr. Vargc in pre-polygraph exams

or in interview process. So the polygraphers

wouldn't have been able to tell us anything because

that's not where he made the admissions or failed

to make the admissions. They were actually made in

Mr. Vargo's own handwriting on paper. So we didn't
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need the polygraphers.
So during this -- during the SLED polygraph
that occurred on February the 7th, Mr. Vargo made a

number of admissions that were flagged by SLED and

-- and reported back to the Department. And the

one I want to talk about -- the one that led to the
ultimate allegation of misconduct is the one about

Adderall usage. And on the polygraph -- on the --

excuse we, on the pre-polygraph exam, in

Mr. Vargo's own writing -- and I included this in

11 my memorandum that I sent to you, and I'1l hold it
12 up right here. This is in his own writing that he
13 wrote this. It says -- the question is, "If you
14 answered yes to any of the questions in this “
15 section, please explain,® and it's -- the

16 question's before that about drug use. And in his
17 own writing, it says "2012-2013, took Adderall

18 approximately 20 times, purchased from my neighbor
19 at $10 a pill." That's what Mr. Vargo wrote. He
20 did not deny that. So we have him in Pebruary of
i21 2024 telling SLED that in -- that in the period of
22 time 2012-2013, he took Adderall approximately 20
23 times, and he paid $10 a pill for these.

24 Now, when the Department got this information
25 back, it was very surprised because the Department
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1 ~knew that, if Mr. Vargo had, in fact, used Adderall
2 in that time periocd and had disclosed it to us in
3 his hiring process, it would have disqualified him
4 from hire. The Department had a procedure in place
5 at that time that said that a use of a controlled
6 substance like that in that fashion would have been
7 an automatic disqualifier and he would not have i
8 been eligible for hire. So the Department went
9 back and said, "All right. We need to look back

10 and see what happened in his hiring process,

11 because if he told us that, we shouldn't have hired
12 him.®

13 So we went back at the time, pulled back the
14 -- the various things that occurred, and there were
15 three specific instances in Mr. Vargo's hiring

16 process with the Highway Patrol from 2013 that

17 addressed this question. On August the 19th of

18 2013, in Mr. Vargo's application, he was asked

19 about the experimentation with any controlled

20 substance within the last ten years, and he

21 answered no, that he had not done that. On his

polygraph questionnaire ~- and again, this is not

the polygraph itself, but a written questionnaire
-- he was asked about the use of medication not

prescribed to him, and his answer there was no,
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again. And then he met with a background
investigator in October of 2013, and there wexe
questions about the illegal use of prescribed
medication, and his answers to the background
investigator were that the only time he'd ever used
anything that was not prescribed to him, as -- the
word that was recorded was "maybe childhood from my |
mother.® And the assumption there was, I think,

that, you know, most people have had an experience

where a child is sick and maybe, you know, mom or
dad has an old prescription laying around that's,
you know, "I took this for nausea when I -- you
know, when I was sick last time. And there's one
left.. I'll give it to you. It won't hurt." That
was what the implication was from that answer. And
that certainly was not something that would have
disqualified him from -- somebody from employment,

especially if they did it in their youth.

However, use of a controlled substance in 2012
and 2013 absolutely would have disqualified him
from employment, and the Department -- and his
answers to the Department were that, no, he had not
done that. Now, Mr. Vargo says this morning that

he didn't know what controlled substances were.

Well, some of the questions actually dealt with
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medication not prescribed to you. They didn't use

the word "controlled substance." But I'll say

this: Whatever he understcod about Adderall, he

knew he had to pay somebocdy for it, and you don't
buy drugs from someone -- from your neighbor that
don't have something special about them. He knew

that they were -- it was improper for him to take

8 those because he wouldn't have had to pay for them
9 otherwise. 8o over a period of -- between August
10 of 2013 and October 2013, the Department asked
11 Mr. Vargo on three separate occasions about use of
12 prescribed medication/controlled -- controlled
13 ‘ substances. And his -- the only information he
14 ever gave us was, "maybe when I was a child, I took
15 something from my mother," which, again, would not
16 have been a disqualifier.
I17 Now, I think in this situation what you have
l i8 to look at is: What's the motive here? And I
19 think Chief Cornett sort of dialed in om this.
20 When Mr. Vargo comes to work fo; the Department, he
21 knows that, if he tells us that he's used Adderall
l'22 in the last year and he's paid for it, he's not |
23 going to -- he's not going to get to work for us.
24 That would have been an automatic disqualifier. We
25 would not have hired him. He knows that when he
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goes to SLED, 11 years later, they're going to say,
"Well, that was a decade ago. That was in
college." And I don't mean to speak for SLED, but
that probably is something that might have gotten a
little more grace given to it. I know our
Department would give someone more grace for
something that you did ten years ago. So it's
clear what his motive is. By not telling us at the
time, he makes sure that he gets hired. And then
when he gets to SLED, there's no harm in telling
SLED because, at that time, "Boy, it's water under
the bridge. It was ten years ago. 1It's a stupid
mistake I did in college. You can't fault me for
that.” So we think that there is a clear motive
there for him for why he acted differently. t
Now, Mr. Vargo can talk all day about what
approximately 20 pills means and the dates and that
sort of stuff, but it's only -- excuse me -- it's
in his own handwriting. %2012-2013 took Adderall
approximately 20 times, purchased from my neighbor
at $10 a pill." That's what he told SLED in 2024, "
and that's not anywhere close to what he told the
Patrol in 2013 right before he was hired.

So, ultimately, there were three allegations

of dishpnesty. The first one is this text message
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to his corporal about using family sick leave. The
second one is how his time got entered for that
day. And then, thirdly, there's the entry about
his failure to disclose the Adderall on three
separate occasions during the employment process.

Thank you very much.

CHIEF KEEL: Any questions for Mr. Gore? Any member of

Council have a question for Mr. Gore?

Okay. Mzr. O'Leary?

MR. GORE: Thank you.
MR. O'LEARY: Just -- just a --
CHIEF KEEL: Mr. Vargo?

MR. O'LEARY: dJust a couple of points to make. In the

actual opinion of the hearing officer on Page 8,
and then the first real paragraph there goes on and

explains the issue as to the -- excuse me -- as to

the time that he -~ that he took off and how he
recorded it. Ironically, at that period of time,
he actually had to switch the days around. His
daughter got sick, which wasn't -- wasn't
anticipated and, second, he went to pick up a new
vehicle during some of that period. And the -- and
the hearing officer basically said the testimony
supported that leave may be changed after the fact.

It often was. And if it did not match the written

=
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schedule, there was no misconduct in this instance.
There was no misconduct on any of the leave issues.

He had tons of leave -- of sick leave and family

leave already -- he already earmed it. It was in

his record. He could have used it. He used it.
The court recognized that.

Now, as to the issue of the polygraph, when he
took that particular polygraph, again, it's
important to note that the hearing -- the
polygraphers themselves were not even present at
the particular hearing. He has never lied. He
told them he used Adderall. He said he used
Adderall. In polygraph number one, he thought he'd
used something he got from his mother. Then the
second polygraph ten years later, it's ironic that
he was so bad they hired him and he got officer of
the year 50 percent of the time. Now, that tells
you something.

He obviously was a good officer. He worked
hard. He did his -- he performed his job to the
community, and the Department was lucyy for his
service for that period of time. And yet now they

want to permanently disqualify him based upon an

answer from a sheet that nobody's here to testify

to as to how it was asked and how it was presented
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to him or how they arrived at the number 10 or 20

pills involved. He only answered any more
questions he has. He's told you he used some.
There's no question about it. And I just think in
the interest of basic fairness, at some point --
this is ten years ago. Since then, he's married
and he's got a child, and he's supporting that
family. He was doing an outstanding job with the
Patrol, 50 percent outstanding officer. And now
they cut him and throw him out of law enforcement.
To me, I would not do that. It's -- I think it's
wrong. But the decision has got to be up to the
Council, and he will answer any questions he has --
that you have concerning what his character really
is. His character is he's outstanding and he's a

hard-working officer and a hard-working person.

(To Mr. Vargo) Go ahead.

MR. VARGO: I'd like to go ahead and just clarify that,

no, I do not know what the Highway Patrol process
is for hiring. I did not intentionally omit
Adderall from my record ten years ago to gain
employment by Highway Patrol. No question about
that. 1In fact, everything else I admitted to on
that polygraph, using a handful of Adderall in a

college career would have been the least of my

Page 28
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concerns, to be specifically honest, even with
SLED. Because, obviously, this whole -- stemmed
from some other questions I answered with SLED that
put me under investigation I was cleared for. So
again, Adderall would have been the least of my
concerns. And I passed the polygraph. Just going
to show you I -- you can't lie about it if you
didn't recall it. And I didn't recall it. That's
all this was. They're blowing this way out of
proportion, and the simple fact of it is I didn't

recall it at the time. And then, like I said,

further discussion with other people, I did realize

now that, "Oh, I did do that before,® and that's

14 why I admitted to it.

15 Going back to the whole leave issue, again, I
16 didn't lie about family sick leave, and I didn't
17 lie to my supervisor. In fact, like in the

18 reports, there was a discussion a week prior. I
19 had holiday leave on Thursday. My interview was
20 that Wednesday. There was discussion with my

21 supervisor. "Hey, I'm going to have to swap -- I
22 got something come up. I'm going to swap my

23 holiday leave for -- for Wednesday instead of

24 Thursday. "Okay, no problem. Let me know when you
25 get to it.” Well, he said -- the discussion was,

e e,
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ended up getting sick that weekend. Monday, my
wife took off. Tuesday, I had to go get my car.

So that's why I only could go get half a day,
because I had already gutted my other car out. I'm
ready to work, get back in the road with my new
car. Everybody knows that's like a morale bocoster.
So, like, I need to get this car. So I was able to
make arrangements to leave real quick, get my car
and come right back, take care of my kid, which I
did. Same thing for Wednesday -- again, I was
planning on the whole thing switching it, and then
when she was sick again, I was like, "Oh crap.®
Well, trying to take care of sick kid, trying to do
that -- in my mind -- and again, they haven't
proven -- I always enter my leave. So I know the
-- the discussion beforehand with the supervisor
was to swap my holiday leave for Wednesday and then
just work Thursday. Well, with my kid sick, I
cannot tell you if -- if I put the sick leave in or
not. But the simple fact that I didn't enter my
leave just goes to show me that I did do it the
correct way and Patrol, for whatever reason, forgot

to adjust the schedule. And admin goes and they

mirror the schedule, so they just might have
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thought I fat-fingered my holiday leave with the
sick leave for the two different days and they
swapped it back. We don't know because they didn't
go forward with their investigation and -- and go
forward with that. So at the end of the day, I
didn't lie to them. I was taking care of a sick
kid, yes, and like I told the investigator and he
acknowledged they do that, it would -- in my eyes,
again, I'm not intentionally lying about it. It
would -- had I done the wrong leave, which we still
can't prove, I took a sick leave day to go to a
simple two-hour -- hour/two-hour dentist
appointment and then come back and have the rest
day sick leave, which they acknowledged that you
can do. So in my eyes, if that's the way it went,
I didn't think I was intentionally lying about
anything. I took off to care for my child. Yes, I
left my child for a few hours to go handle personal
matters, and then I come back to my sick child.
Before shift I was with the sick child. After
shift I was with the sick child. In my -- in my
mind, I did not know I was doing anything wrong.
And had I known that, I would have simply -- again,
we still ain't even proved if I -- I did the wrong

leave. But had I done it, I would have done the
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correct leave necessary because I have ample amount
of leave in there.
Again, this -- none of this was intentionally.

None of this was trying to lie to get around

anything. This was just a simple misunderstanding,

not recalling certain events at specific times, as
I'm sure anybody in this room has ever done. You
forget about something. Someone mentioned -- "oh,
wait a minute. I -- I recall doing it." And
that's all this is. And this is getting way blown
out of proportion. And -- and again, I think --
and again, I guess I'm biased, but ruining an
excellent career in law enforcement is -- is not
the way to go about this. I can take whatever
other punishment they want to give at me,
termination, whatever, but trying to ruin a career
over a misunderstanding and not -- not recalling
anything is absolutely crazy.

MR. O'LEARY: One other point, when he left the child,
he left it with the relatives. Okay? He didn't
just leave the child. And the other -- the other
point is that that school -- the child, when it was
put in to start daycare, there was a 24-hour rule.
They had to be healthy for 24 hours before you

could bring them back. Just wanted to bring that
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to your attention. That was in the testimony. But

probably -- if you've read the -- the entire

transcript.

He was a good officer. We ask that you take
all these facts into consideration and allow him a
punishment other than a permanent decertification.

Thank you very, very much.

CHIEF KEEL: Anybody have any questions for Mr. O'Leary
or Mr. Vargo? Any member of Council have any
questions? Any member of Council? Hearing none,
I'll entertain a motion. Chief Cornett?

CHIEF CORNETT: Make a motion we accept the hearing

officer’'s recommendation, permanently deny

certification.

CHIEF KEEL: Got a motion to accept thg hearing
officer's recommendation, permanent denial of
eligibility for certification. Do I hear a second?

MAJOR GALLAM: Second.

CHIEF KEEL: Got a second, Captain Gallam. Is there any
further discussion? Any further discussion? Roll
call vote.

MS. BUNN: Chief Keel, you recused?

CHIEF KEEL: Recused.

MS. BUNN: Sheriff Foster?

SHERIFF FOSTER: Aye.
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MS. BUNN: Director Stirling?

DIRECTOR STIRLING: Aye.

MS. BUNN: Director Gadsden?

DIRECTOR GADSDEN: Aye.

MS. BUNN: Dirdctor Mullikin?

DIRECTOR MULLIKIN: Aye.
MS. BUNN: Director Woods?
DIRECTOR WOODS: Recuse.
MS. BUNN: Sheriff Faile?
SHERIFF FAILE:. Aye.

MS. BUNN: Chief Cornett?
CHIEF CORNETT: Aye.

MS. BUNN: Major Gallam?
MAJOR GALLAM: Aye.

MS. BUNN: Chief Holbrook?
CHIEF HOLBROOK: Aye.

CHIEF KEEL: Next case.

(End of recorded excerpt.)
(*This transcript may contain quoted material.

Such material is reproduced as read or quoted

by the speaker.)
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Law Enforcement Tralning Councll Mecting

STATE OF SOUTH CAROLINA )
) TRANSCRIPTION CERTIFICATE

COUNTY OF LEXINGTON )

I, Audrey S. Beebe, a notary public for the State
of South Carolina, do hereby certify that I tramnscribed
preceding pages from a recording, and that I was not
present at the time the recording was made.

I further certify that I am not a relative nor an
employee of any of the parties hereto, nor of any
attorney or counsel employed by the parties hereto, nor
interested in the outcome of this action.

In witness thereof, I have hereunto affixed my

signature. N o
f ] L7 '? L\ L
{ \-“, 3 F N
W e 2 gL
4
2%
Audrey S. Beebe
Date: 6/10/2025

Notary Public of South Carolina
My commission expires September 27, 2026
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South Carolina Criminal Justice Academy

SOUTH CAROLINA
LAW ENFORCEMENT TRAINING COUNCIL
MEETING MINUTES
Monday, March 17, 2025
10:00 a.m.

A meeting of the South Carolina Law Enforcement Training Council (LETC) was held at the South
Carolina Criminal Justice Academy on Monday, March 17, 2025. This meeting was advertised in
accordance with the South Carolina Freedom of Information Act.

CALLTO ER
Agenda Item 1

Chief Mark Keel, Chair of the Law Enforcement Training Council, called the meeting to order at
10:02 a.m. Chief Keel called for a roll call of the Council members. The roll was cailed by Opel
Bunn,

. Members present for this meeting in-person were; Chief Mark Keel, (Chairman), State Law
Enforcement Division (SLED); Director Bryan Stirling, S.C. Department of Corrections; Director
Jake Gadsden, S.C. Department of Probation, Parole, and Pardon Services; Director Tom Mullikin,
S.C. Department of Natural Resources; Director Robert Woads, S.C. Department of Public Safety;
Major Nick Gallam, Aiken County Detention Center; and Chief William Holbrook, Columbia
Police Department.

Members present via video/conference call were; Sheriff Lee Foster (Co-Chair), Newberry County
Sheriff’s Office; Sheriff Barry Faile, Lancaster County Sheriff’s Office; and Chief Kevin Comett,
Isle of Palms Police Department.

Attorney General Alan Wilson, S.C. Attorney General’s Office was absent from this meeting,
attending an oversight committee for budget meeting, but was represented by proxy, Deputy
Attorney General Jeff Young.

Guest attendees present in-person or via video/conference call were Sally Foster, S.C. Sheriffs
Association; JJ Jones, S.C. Law Enforcement Officers Association/S.C. Police Chiefs Association;
Deputy Attomey General Jeff Young; Joanna McDuffie, Esquire, Richland County Sheriff’s
Department; James L. Evans, Jr., Richland County Sheriff's Department; Chief Kenneth D. Phelps,
S.C. Department of Public Safety; Chad Gambrell, S.C. Department of Probation, Parole, and
Pardon Services; Mark Gosnell, S.C. Troopers Association; Ryan Terrell; Chelsea Cisco; Casey
Cisco; John O’Leary, Esquire; Carlton Bourne, Esquire, North Charleston Police Department;
William Bowering; Mike Brown, North Charleston Police Department; Kriston Neely, North
Charleston Police Department; Jeremy Ledford, North Charleston Police Department; Taylor
Smith, Horry County Police Department; Nathan Parry; Aimee Parry; Johnny Evans, Esquire;
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’m’CaroIing Criminal Justice Academy

Daniel Gourley, I, Esquire, Beaufort County Sheriff’s Office; Joshua Vargo; Marcus Gore,
Esquire, S.C. Department of Public Safety; Jake Modla, Esquire; and Erin Barlow Sheheen,
Esquire, Fort Mill Police Department.

SC Criminal Justice Academy attendees were Director Jackie Swindler; Opel Bunn, Executive
Assistant; James Fennell, General Counsel; Lauren Fennell, Accreditation and Standards
Manager; Madison Reynolds, Legal Unit; Justin Miller, IT Manager; and Jared Lee, IT

APPROVAL OF AGENDA
Agenda Item 2

A motion to adopt the agenda was made by Director Mullikin. Director Woods seconded the
motion. Council voted unanimously to adopt the agenda as presented.

PROVAL FOR MEETING MIN
Agenda Item 3

A motion to approve the minutes of the February 24, 2025, meeting was made by Director Woods

and seconded by Director Stirling. Council voted unanimously to accept the meeting minutes as
recorded.

D OR’ OR
Agenda Item 4

A. General Counsel Report
- Misconduct Cases
helsea Cisco (20 A-05-0 orth Charleston Police Department
Summary: Allegation of willfully making false, misleading, incomplete, deceitful, or incorrect
statements to a law enforcement officer, a law enforcement agency, or a representative of the
agency, except when required by departmental policy or by the laws of this State. Request for
Final Agency Decision.

The Hearing Officer Recommended that Council:
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South Carolina Criminal Justice Academy

A. Issue its final agency decision, pursuant to S.C. Code Ann. Regs. 37-107 D. finding
that the allegation of misconduct filed against Chelsea Cisco by the Nosth Charleston
Police Department has been proven by the preponderance of evidence; and

B.  Impose the sanction of withdrawal of certification for the definite period of time
Chelsea Cisco hes already had her certification suspended for and reinstate her
certification with the issuance of the Law Enforcement Training Council’s Final
Agency Decision.

Chelsea Cisco was present and spoke on her behalf and to answer questions from Council, if
applicable.

Attorney John O’Leary was present and spoke on behalf of Ms. Cisco and to answer questions
from Council, if applicable.

Attorney Carlton Bourne was present and spoke on behalf of the North Charleston Police
Department and answer questions from Council, if applicable.

After hearing statements from all parties, Sheriff Faile made a motion to accept the
recommendation of the Hearing Officer, finding misconduct and to permanently deny Chelsea
Cisco’s eligibility for law enforcement certification. Director Woods seconded the motion.

Council voted unanimously to accept the recommendation of the Hearing Officer, finding
misconduct and permanently denied Chelsea Cisco’s eligibility for law enforcement certification.

W Bowering (2024-CJA- (0] unty Pelice Depa t

Summary: Allegation of engaging in the physical or psychological abuses of members of the
public or prisoners as well as the willful use of excessive force in an objectively unreasonable
manner. Request for Final Agency Decision.

The Hearing Officer Recommended that Council:

A.  Issueits final agency decision, pursuant to S.C. Code Ann. Regs. 37-107 D, finding
that the allegation of misconduct reported against William Bowering by the Horry
County Police Department has not been proven by preponderance of the evidence;
and

B.  Approve, pursuant to the authority of Council set for at S.C. Cede Ann. § 23-23-150
(G) (1), William Bowering's eligibility for certification as a law enforcement officer
in the State of South Carolina; and
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South Carolina Criminal Justice Academy

C.  Expunge within thirty (30) days of the final agency decision in this matter, pursuant
to the requirements of S.C. Code Ann. § 23-23-150 (M), all evidence related to the
allegations of misconduct filed against William Bowering by the Horry County Police

Department.

William Bowering was present and spoke on his behalf and to answer questions from Council, if
applicable.

Attorney Taylor Smith was present and spoke on behalf of the Horry County Police Department
and to answer questions from Council, if applicable.

After hearing statements from both parties, Director Weods made a motion to accept the
recommendation of the Hearing Officer, finding no misconduct and to expunge the records
within thirty (30) days. Director Mullikin seconded the motion.

Council voted unanimously to accept the recommendation of the Hearing Officer, finding no
misconduct and expunge the records with thirty (30) days.

Nath Q 2 -01) (Beaufort County Sherifi’s Office

Summary: Allegation of willfully providing false, misleading, incomplete, deceitful, or
incorrect information on a document, record, report, or form, except when required by
departmental policy or by the laws of this State. Request for Final Agency Decision.

The Hearing Officer Recommended that Council:
A.  Issue its final agency decision, pursuant to S.C. Code Ann. Regs. 37-107 D. finding
that the allegation of misconduct filed against Nathan Parry by the Beaufort County
Sheriff’s Office has been proven by the preponderance of evidence; and

B.  Impose a sanction as the Law Enforcement Training Council in its discretion deems
appropriate pursuant to its authority set forth at S.C. Code Ann. Regs. 37-108 A (1-5)

Nathan Parry was present and-spoke on his behalf and to answer questions from Council, if
applicable,

Attorgey Johnny Evans was present and spoke on behalf of Nathan Parry and to answer
questions from Council, if applicable.

Attorney Daniel Gourley II was present and spoke on behalf of the Beaufort County Sheriff’s
Office and to answer questions from Council, if applicable. .
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South Carolina Criminal Justice Academy

After hearing statements from all parties, Sheriff Faile made a motion to adopt the
recommendation of the Hearing Officer and to permanently deny Nathan Parry’s eligibility for
law enforcement certification. Sheriff Foster seconded the motion.

Council voted unanimously to adopt the recommendation of the Hearing Officer and
permanently denied Nathan Parry’s eligibility for law enforcement certification.

At the conclusion of voting, Chief Keel called for a short break at 11:03 am. Chief Keel called
the meeting back to order at 11:07 am.

Joshua Vargo -CJA-0 So arolina Dept, of Public Safe

Summary: Allegation of willfully making false, misleading, incomplete, deceitful, or incorrect
statements to a law enforcement officer, a law enforcement agency, or a representative of the
agency, except when required by departmental policy or by the laws of this State.

Allegation of willfully providing false, misleading, incomplete, deceitful, or incorrect
information on a document, record, report, or form, except when required by departmental policy
or by the laws of this State. Request for Final Agency Decision.

The Hearing Officer Recommended that Council:
A.  Issue its final agency decision, pursuant to S.C. Code Ann. Regs. 37-107 D. finding
that the allegation of misconduct filed against Joshua Vargo by the South Carolina
Department of Public Safety has been proven by the preponderance of evidence; and

B.  Impose a sanction as the Law Enforcement Training Council in its discretion deems
appropriate pursuant to its authority set forth at S.C. Code Ann. Regs. 37-108 A(1-5)

Joshua Vargo was present and spoke on his behalf and to answer questions from Council, if
applicable.

Attomey John O’Leary was present and spoke on behalf of Joshua Vargo and to answer
questions from Council, if applicable.

Chief Keel stated to Mr. O’Leary and Mr. Vargo that he will not take any part in any discussion
and will be recusing himself since SLED is involved in this case.

Attorney Marcus Gore was present and spoke on behalf of the South Carolina Department of
Public Safety and to answer questions from Council, if applicable.
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South Carolina Criminal Justice Academy

After hearing statements from all parties, Chief Cornett made a motion to accept thq L
recommendation of the Hearing Officer and to permanently deny Joshua Vargo's eligibility for
law enforcement certification. Major Gallam seconded the motion. :

Council voted unanimously to accept the recommendation of the Hearing Officer and
permanently denied Joshua Vargo’s eligibility for law enforcement certification. Please note that
Chief Keel and Director Woods recused themselves from the voting process in this case.

Tarsha Sm 0 ~01-0 da County Detentio; nter

Summary: Allegation of the unlawful use of a controlled substance. Request for Final Agency
Decision.

The Hearing Officer Recommended that Council:

A.  Issueits final agency decision, pursuant to S.C. Code Ann. Regs. 37-107 D. finding
that the allegations of misconduct filed against Tarsha Smith by the Saluda County
Detention Center have not been proven by the preponderance of evidence; and

B.  Expunge within thirty days of the final agency decision in this matter, pursuant to
S.C. Code Ann. § 23-23-150 (M), all evidence related to the allegations of
misconduct filed against Tarsha Smith by the Saluda County Detention Center.

Tarsha Smith was not present and there was no representation for the Saluda County Detention
Center at this meeting,

Attorney James Fennell stated that the Jail Administrator from Saluda County Detention Center
sent an email stating that they would not be in attendance at this meeting.

Director Woods made a motion to accept the recommendation of the Hearing Officer and to
expunge the records within thirty (30) days. Major Gallam seconded the motion.

Council had a brief discussion about the Hearing Officer’s definition of a control substance and
alcohol is not considered to be a control substance.

Chief Keel expressed that Council may need to go back and look at it. He stated that he thinks
obviously termination was certainly appropriate.

Two (2) Council members voted no and eight (8) Council members voted to accept the

recommendation of the Hearing Officer and expunge the record within thirty (30) days. The
motion passed.
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Summary: Allegation of willfully making false, misleading, incomplete, deceitful, or incorrect
statements to a law enforcement officer, a law enforcement agency, or a representative of the

agency, except when required by departmental policy or by the laws of this State. Request for
Final Agency Decision.

The Hearing Officer Recommended that Council:
A. Order that the contested case file in this matter be closed; and

B.  Order, pursuant to the requirements of S.C. Code Ann. § 23-23-150 (M), that the
“Personnel Change in Status Report: Notification of Separation Due to Misconduct”
filed by the Fort Mill Police Department in this matter be expunged, and that the
certification file of the Officer be updated in the records of the Criminal Justice
Academy to reflect no outstanding allegations of misconduct based on the allegations
reported by the Fort Mill Police Department in this matter,

Elizabeth Gibson was not present at this meeting.

Attorney Jake Modla was present and spoke on behalf of Elizabeth Gibson and to answer
questions from Council, if applicable.

Attomey Erin Barlow Sheheen was present and spoke on behalf of the Fort Mill Police
Department and to answer questions from Council, if applicable.

AfRter hearing statements from all parties, Chief Keel asked Ms. Barlow for the reason why the
Fort Mill Police Department decided to use prosecutorial discretion, especially when the officers
making willfully false, misleading, incomplete, deceitful, incorrect statements. He stated that the
department would make a decision such as this and asked if she understood the ramifications in
this case of having an officer maybe done the same thing. He further stated that other officers
have had permanent denial of eligibility of certification.

Attorney Barlow replied that the department understands the ramifications of a decision of this
nature and requested prosecutorial discretion, declining to prosecute the allegations, due to the
town of Fort Mill has entered into a settlement agreement with Ms. Gibson regarding a matter
that was pending before the US Equal Employment Opportunity Commission. She reported that
the agreement has been resolved.

Director Stirling asked Ms. Barlow if the was settlement contingent on the Fort Mill Police
Department dismissing and not prosecuting this case. Ms. Barlow replied it was.
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South Carolina Criminal Justice Academy

Director Woods made a motion to accept the recommendation of the Hearing Officer with the
understanding that Council have no other option but to accept recommendation of the Hearing
Officer.

A motion to enter into Executive Session was made by Sheriff Foster for legal advice. Director
Stirling seconded the motion. Council entered Executive Session at 1 1:49 a.m.

A motion to come out of Executive Session was made by Chief Holbrook. Director Woods
seconded the motion. The public meeting reconvened at 11:59 a.m. Please note that there was
No voting took place during Executive Session. '

Chief Keel stated that a motion pending from Director Woods to accept the Hearing Officer’s
recommendation, slthough Council do not agree with the cutcome of the fact that the agency has
chosen prosecutorial discretion in this matter.

Director Woods restated his motion to accept the recommendation of the Hearing Officer with
the understanding that the Council is left with no other option in accordance with the law but to
accept that recommendation. Director Woods added with the understanding that Council do not
believe that is in the best interest in law enforcement. Major Gallam seconded the motion.

Council voted unanimously to accept the recommendation of the Hearing Officer with the
understanding that the Council is left with no other option in accordance with the law.

B. Director’s Comments
Director Swindler

Director Swindler reported that he attended the Sheriffs’ Winter Conference recently and those
who attended heard him speak about presently having in statute that agencies can exercise
prosecutorial discretion. He stated that he talked about the importance of the integrity of the
profession in reporting allegations or misconduct and to actively pursue and prosecute. He
explained that it is imperative for the agencies to do so to maintain the integrity and reputation of
their agencies as well as the law enforcement profession. He further stated that it's not the agency’s
place as to what the outcome would be as far as the final agency decision it is that of the Training
Council. He expressed that explicitly quite often, but again recently.

Director Swindler stated at the quarterly meeting he will tell more about the employee changes,
buf vyanted zl?hare that General Counsel hired three (3) new attomneys, all very seasoned, so that
unit is now full.
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South Carolina Criminal Justice Academy

Director Swindler gave an update on the last bathroom project and reported the third phase has
been delayed due to some issues. He also gave an update on class sizes,

OLD BUSINESS
Agenda Item 5

Director Swindler addressed the matter of the amendments to the January 24, 2025, meeting
minutes that were already approved. He noted that there were statutes, not accurately reflected
in those minutes by the Hearing Officer. He noted that it has been changed and thought it's best
to put it on the agenda as old business and for Council to again approve the January 24, 2025,
meeting minutes.

Director Stirling made a motion to accept the amended January 24, 2025, meeting minutes.
Director Mullikin seconded. ’

NEW BUSINESS
Agenda Item 6

There was no new business to discuss.

CLOSING REMARKS/AJOURNMENT

Agenda Item 7

Chief Keel inquired whether there were any more questions or comments from Council.

Sheriff Faile stated that Council need to try to change the verbiage for people coming in drunk,
showing up to work drunk.

Chief Keel replied that he thinks that’s something Council needs to be addressed.

When there were no more remarks or comments, Director Stirling made a motion to adjourn the
meeting. Director Woods seconded the motion.

The meeting was adjourned at 12:08 p.m.
Respectfully submitted by:

Opel C. Bunn
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