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*** EXTERNAL EMAIL: This email originated from outside the organization. Please
exercise caution before clicking any links or opening attachments. ***
Good morning: Please find the attached correspondence placed in today's mail. As always, please feel
free to contact me with any questions or concerns.

J. Barnwell Fishburne, Jr.
Fishburne Law Office
108 S. Walter Street, Walterboro, SC 29488

jibf@fishburnelawoffice.com | 843.908.1653
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Confidentiality Notice: This message is intended exclusively for the individual or entity to which it is addressed.
This communication may contain information that is proprietary, privileged, confidential or otherwise legally
exempt from disclosure. If you are not the named addressee, you are not authorized to read, print, retain a copy
or disseminate this message or any part of it. If you have received this message in error, please notify the sender
immediately either by phone (843.908.1653) or replying to this e-mail and delete all copies of this message.
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October 8, 2026

VIA US MAIL AND EMAIL (ctappfilings@sccourts.org)
The Honorable Jenny Abbott Kitchings

South Carolina Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211

Re: Colleton County Case No. 2026-CP-15-00164
Dear Ms. Kitchings:

Enclosed for filing please find the original and one copy of the Notice of Appeal in the above-
referenced matter, Proof of Service as to the Notice of Appeal, a copy of the orders challenged on appeal. 1
have also enclosed a check in the amount of $250.00 for the filing fee. By copy of this letter, I am serving

counsel of record for the Respondent. As always, please feel free to contact me with any questions or concerns.

With kindest regards, [ am

Sincerely,
FISHBURNE LAW OFFICE
| [, L1~ - — -

J. Barnwell Fishbume, Jr.
JBE/ibf
Enclosures
Ce: Benjamin E. Grimsley, Esq.

Ryan ]. Patane, Esq.
The Honorable Gary Hale, Colleton County Clerk of Court

FISHBURNE LAW OFFICE, LTD. CO.

Office: 108 S. Walter Street., Waltex‘boro South Carolina 29488 | Mail: P.O. Box 12067, Chadeston, South Carolina 29422
i@t shbumelawoth 1 | 843908.1653 | www.fishbumelawoffice.com






IN THE STATE OF SOUTH CAROLNA
IN THE COURT OF APPEALS

Appeal from the Colleton County Court of Common Pleas
Robert J. Bonds, Circuit Court Judge

Case No. 2026-CP-15-00164

Nextgear Capital, Inc.

Respondent,
V.
William Dale Evans,
Appellant.
NOTICE OF APPEAL

William Dale Evans appeals: (1) the Order Denying Defendant’s Motion for Relief issued
by the Honorable Robert J. Bonds, Circuit Court Judge on July 21, 2026, and filed with the Clerk
of Court for Colleton County on July 21, 2026, and received by the Appellant’s counsel on July
21, 2026; and (2) the Order Denying Defendant’s Motion for Relief issued by the Honorable
Robert J. Bonds, Circuit Court Judge on September 8, 2026, and filed with the Clerk of Court for
Colleton County on September 8, 2026 , and received by the Appellant’s counsel on September 8,

2026.

Copies of the referenced orders are collectively attached hereto as EXHIBIT A and

incorporated herein by reference.






Dated: October 8, 2026
Walterboro, South Carolina

Other Counsel of Record:
SMITH ROBINSON
Benjamin E. Grimsley, Esq.
Ryan J. Patane, Esq.

PO Box 11682

Columbia, South Carolina 29211

Ryan. patane@smithrobinsonlaw.com

Attorneys for Respondent

Respectfully submitted,

FISHBURNE LAW OFFICE, LTD. CO.

ot Tl

J. Barnwell Fishburne, fr.
S.C. Bar # 102026

108 S. Walter Street
Walterboro, SC 29488
ibf@fishburnelawoffice.com

Attorney for Appellant






IN THE STATE OF SOUTH CAROLNA
IN THE COURT OF APPEALS

Appeal from the Colleton County Court of Common Pleas
Robert J. Bonds, Circuit Court Judge

Case No. 2026-CP-15-00164

Nextgear Capital, Inc.
Respondent,

William Dale Evans,

Appellant.

PROOF OF SERVICE FOR NOTICE OF APPEAL

I, J. Barnwell Fishurne, Jr., hereby certify that on October 8, 2026, I served a copy of the
Notice of Appeal (with attached orders) submitted by the Appellant, on counsel for the Respondent
via the United States Mail, postage pre-paid, and addressed as follows, as well as by electronic

mail at the address noted below:

Signature Page to Follow





Dated: October 8, 2026
Walterboro, South Carolina

Other Counsel of Record:

SMITH ROBINSON

Benjamin E. Grimsley, Esq.

Ryan J. Patane, Esq.

PO Box 11682

Columbia, South Carolina 29211
Ben.grimsley(@smithrobinsonlaw.com

Attorneys for Respondent

Respectfully submitted,

FISHBURNE LAW OFFICE, LTD. CO.

/ A
By: j
J. Barnwell Fishburne, Jr.
S.C. Bar # 102026
108 S. Walter Street

Walterboro, SC 29488
jbf@fishburnelawoffice.com

Attorney for Appellant





STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF COLLETON
CASE NO: 2026-CP-15-00164
Nextgear Capital, Inc.

Plaintiff(s),

ORDER DENYING DEFENDANT’S
MOTION FOR RELIEF

William Dale Evans

Defendant(s)

Defendant’s motion to reconsider filed on 8/10/2026 came before the court on 9/1/2026.
The Court heard extensive arguments and thoroughly reviewed the filings and conducted its own

research.

The court finds the following; the foreign judgment was authenticated in accordance with
the relevant state statute of South Carolina as it can be filed in any county where the debtor
resides or owns real or personal property. (S.C. Code 1976 §15-35-920). Upon filing, the foreign
judgment must be docketed and indexed in the same manner as a judgment of the state of South
Carolina, and a judgment so filed has the same effect and is subject to the same defenses as a
judgment of this state. /d. As an initial finding, a foreign judgment was obtained in the state of
Indiana against William Dale Evans and was dually recorded. The court further finds that the
foreign judgment was authenticated and filed with the clerk of court in Dorchester County on

06/09/2025 and Colleton County upon a change of venue on 03/02/2026.

The court notes that a foreign judgment that is regular on its face generally may not be

collaterally attacked. (Carson v. Vance, 326 S.C. 543 (1997)). The Defendant’s argument that the
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jurisdiction clause was invalid under Indiana law fails. The court finds that the forum selection
clause is reasonable and just under the circumstances. The Defendant has the burden of proof and
has merely stated that the language in the particular section was not conspicuous, was
unconscionable, and overreaching. The court was provided little to any specifics as to why it is in

fact unreasonable under the circumstances.

Furthermore, the court finds no evidence of fraud or overreaching. There was no evidence
to support the notion that Defendant did not have the opportunity to review the contract, discuss
the contract with a lawyer, nor any evidence to support that the Defendant did not understand the
contract language. There was no evidence of pressure towards Defendant. Finally, the Defendant
did not provide information in any way that this contract clause was not freely negotiated.
Having reached these findings, the court believes that the forum selection clause is consistent
with Indiana law. See (Grott v. Jim Barna Log Sys.-Midwest, 794 N.E.2d 1098, 1102 (Ind. Ct.
App. 2003)) (stating under Indiana Law, forum selection clauses are enforceable if: (1) they are
reasonable and just under the circumstances; (2) there is no evidence of fraud or overreaching
such that the agreeing party, for all practical purposes, would be deprived of a day in court; and

(3) they were freely negotiated).

The court notes that an argument was made regarding Indiana Rules of Civil Procedure
Rule 10(c). Defendant asserts as a result of the affidavit of service not reflecting the exhibits
were served with the alias complaint, that service was improper. Defendant has produced no
testimony that the exhibits were not attached and further states that in his affidavit he does not
remember being served with any document. Given these facts, the court finds that the Defendant

failed to provide proof that the exhibits were not served. Further, the exhibits were referenced in
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the alias complaint and incorporated therein, which leads the court to conclude that they were in

fact attached.

Finally, the court believes that under South Carolina law the jurisdiction clause is valid.
The evidence suggests this agreement to be an arm’s length based transaction and furthermore
there was no evidence of fraud or misrepresentation. Mere unequal bargaining power without
more is insufficient to establish overreaching. Courts have upheld forum selection clauses even
where one party was a small closely held corporation and the other was a large national
company. (Atlantic Floor Services, Inc. v. Wal-Mart Stores, Inc., 334 F.Supp.2d 875 (2004)).
Therefore, the court concludes that the prior order of this court denying relief is affirmed as

modified in this order.

IT IS SO ORDERED!

The Honorable Robert J. Bonds
Presiding Judge

Colleton County, South Carolina

September __ , 2026
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Colleton Common Pleas

Case Caption: Nextgear Capital Inc. VS William Dale Evans
Case Number: 2026CP1500164
Type: Order/Other
So Ordered
s/ Robert Bonds, 2770

Electronically signed on 2026-09-08 09:30:13 page 4 of'4
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF COLLETON Case No.: 2026CP1500164

Nextgear Capital, Inc.,
V. ORDER DENYING DEFENDANT’S
MOTION FOR RELIEF

William Dale Evans,

Defendant.

Defendant's Motion for Relief from Judgment filed 3/18/26 came before the Court on 7/8/26.
The Court heard extensive arguments and thoroughly reviewed the filings and conducted its own
research. As to defendant's argument that service of process in the underlying action was defective,
the Court disagrees because service was properly effectuated on Cottageville Motor Sales, Inc.
Therefore, the motion cannot be granted on that ground.

As to defendant's arguments that defendant never submitted to personal jurisdiction in
Indiana and that the terms in plaintiff's financing documents and contract terms are unenforceable
due to unconscionability, the Court finds that neither argument justifies grounds for relief in this
motion. A review of the Demand Promissory Note and Loan Security Agreement and the
Individual Guaranty clearly depict a valid, enforceable contract signed by defendant on April 15,
2014. Defendant was the president of a sophisticated and long-existing company in Colleton
County. He personally signed the Individual Guaranty, thereby consenting to jurisdiction. The
Court is not persuaded by defendant's statement in paragraph 27 of his Affidavit filed 3/18/26 in
which he states the terms in the Individual Guaranty were never communicated to him, were not
freely negotiated, and were not bargained for at any time. Defendant freely and voluntarily signed

regardless, consenting to the terms of the agreement. The Court of Appeals of Indiana, Second
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District, has stated, "[e]ven though there is a disparity in bargaining power between a lender and
the guarantor the contract is not unconscionable unless the disparity caused the guarantor to sign
the guaranty unwillingly or caused the guarantor to be made unaware of its terms." Vanek v.
Indiana Nat. Bank, 540 N.E.2d 81, 84 (Ind. Ct. App. 1989), aff'd, 551 N.E.2d 1134 (Ind. 1990)
(citing Houin v. Bremen State Bank (1986), Ind.App., 495 N.E.2d 753, 758). While the Court
acknowledges that plaintiff is a much larger company than Cottageville Motor Company, there's
no evidence to suggest the disparity in bargaining power in any way prevented defendant from
reviewing and understanding the terms of the Individual Guaranty, or from hiring counsel to do
so. Defendant's argument that the contract terms were "take-it-or-leave-it" is likewise
unconvincing. The United States Supreme Court has even upheld a forum selection clause in an
adhesion contract where the party against whom enforcement was sought was a cruise line
passenger—not someone in a business relationship with the cruise line. Carnival Cruise Lines,
Inc. v. Shute, 499 U.S. 585, 111 S. Ct. 1522, 113 L. Ed. 2d 622 (1991). Here, defendant was a
business president who regularly conducted business with the plaintiff company. Based on the
foregoing, the Court declines to find that defendant never submitted to personal jurisdiction in

Indiana or that the oppressive terms are unenforceable.

IT IS SO ORDERED!

The Honorable Robert J. Bonds
Presiding Judge

Colleton County, South Carolina

July _,2026
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Colleton Common Pleas

Case Caption: Nextgear Capital Inc. VS William Dale Evans
Case Number: 2026CP1500164
Type: Order/Other
So Ordered
s/ Robert Bonds, 2770

Electronically signed on 2026-07-21 13:32:40 page 3 of 3
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