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THE COURT: We are on the record in the matter of John
Garvin vs the state of South Carolina et al. Let me have the
Plaintiff and counsel for the Defendants identify themselves on
the record, please.

MR. GARVIN: John Garvin, proceeding as pro se.

THE COURT: Good afternoon, Mr. Garvin. I know y'all have
had a long day already, haven't you?

MR. GARVIN: Yes, ma'am.

THE COURT: Coming from Ridgeland, right?

MR. GARVIN: Yes.

THE COURT: Yeah, so we're happy to have y'all here safe
and sound, okay? You may be seated, sir. Yes.

MR. OZMINT: Thank you your Honor. Nathan Ozmint. Please
support. I represent Eddie Hunter.

THE COURT: Okay, thank you. And so are you representing
all Defendants or just Mr. Hunter?

MR. OZMINT: Just Mr. Hunter your Honor.

THE COURT: Okay. All right. And so let me -- I've got
the motion printed. I do have one question, and this is for
Madam Clerk, if you can let me confer with the clerk for just a
second. As I understand it, the summons and complaint in -- in
this action is extremely lengthy. Is that correct?

MR. GARVIN: Yes, ma'am.

THE COURT: Okay. And for some reason, 1it's not showing

up on the public index, but the clerk is able to access it.
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Okay. And that was my concern. I do have a copy of the motion
to dismiss and the memo in support and the attached order of
Judge Kinlaw, maybe, that was attached to that?

MR. OZMINT: Yes your Honor.

THE COURT: Okay.

MR. OZMINT: As a district opinion, I Jjust, I thought it'd
be safer to attach it.

THE COURT: Okay. And has Mr. Garvin received that
information? That's what I wanted to make sure of. Because it
looks like the memo was filed on October the 22nd.

MR. OZMINT: It was your Honor. I don't know if he's
received it. We served it by mail that same day. If he has
not, I have a copy that I can provide him.

THE COURT: Will you provide that to him, please, just to
make sure? Thank you.

MR. GARVIN: I didn't receive it.

THE COURT: I -- I know it's a little delayed, and you're
saying you did not.

MR. GARVIN: Yes.

THE COURT: Okay. Okay. And so, this is before me based
upon the Defendant's motion to dismiss that was filed with the
court on August the 6th of this year. And as stated, I meant
to state this earlier, this was on our roster for 9:30 this
morning. And there was a delay in the Plaintiff arriving here.

So, we are now taking this up before our 2:30 docket.
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Okay? So, let me, Mr. Garvin, the way that we will handle
this, sir, is I will hear first from Mr. Ozmint, and then I
will hear from you. And then I will let Mr. Ozmint respond.
Okay?

MR. GARVIN: Yes, ma'am.

MR. OZMINT: Your Honor, please the court. We're here on

a motion to dismiss. This is as a motion to dismiss based on
the four corners of Mr. Garvin's complaint. Your Honor this is
a simple case. This is a simple case, and we have four simple

defenses that we've raised in our motion.

Your Honor any one of which is absolutely sufficient to
require the dismissal of this case against the Defendant, Eddie
Hunter. Your Honor in 2012, Plaintiff was arrested for two
counts of trafficking in heroin and was subsequently indicted
on two counts of the same. The Plaintiff alleges that the
Defendant, Assistant Solicitor Eddie Hunter, requested to waive

Plaintiff's preliminary hearing and that his attorney failed to

move to quash the indictments. Your Honor based on the
evidence, based on his own complaint, that's -- that's not the
case.

An exhibit to his complaint and order from the PCR court
noted that the Plaintiff waived his preliminary hearing when
his lawyer failed to show up for the same. Your Honor
Plaintiff was tried and convicted in since 25 years on one of

those indictments. The other was nol. pros. with leave to
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restore based on that conviction. Your Honor the Plaintiff
appealed his conviction to the Court of Appeals.

The conviction was affirmed. He filed a PCR that was
heard by Judge Cole. Once again, his conviction was affirmed.
During his PCR your Honor, it's important to note for later, he
raised every single issue that he's raised in this complaint.
Your Honor after his PCR was denied, he filed ODC complaints
against Eddie Hunter, the Defendant here, and against his trial
counsel.

Those were likewise found to be unfounded. And your
Honor, now he has brought the present suit. The present suit
is brought in the form of a declaratory judgment. However, he
does include tort actions in there, such as malicious
prosecution and abuse of process.

They're -- they are purportedly brought in service of the
ultimate ends of declaratory judgment and injunctive relief.
Your Honor before I get into my four arguments, the Plaintiff
after me is going to stand up and he's going to tell you that
this case is not an attack on his conviction and his sentence.
That's going to be his answer to our most substantive defenses,
is this is not an attack on my conviction. This is just a
declaratory judgment suit. Your Honor -- your Honor I'm going
to read portions verbatim from the relief that -- from the
portion of his complaint where he prays for relief.

This is the relief he requests, "declare that the
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Plaintiff's grand jury proceedings are illegal and that the
indictments are null and void in so much as vacating the
illegal conviction and sentence. Declare that the State
provide the Plaintiff, John Garvin, with a meaningful grand
jury process that complies with South Carolina laws and
provides a witness with actual knowledge of the investigation
and is to be present for the indictment proceedings with a
proper finding of probable cause to true build the two
indictments. Declare that Spartanburg County must give the
Plaintiff his requested preliminary hearing pursuant to South
Carolina law before being indicted. Temporarily enjoin the
enforcement of the Plaintiff's May 23rd, 2013, illegal
conviction and sentence set into motion by the execution of the
unlawful indictment process and subsequent criminal acts, until
this matter can be investigated and tried. Permanently enjoin
the enforcement of Plaintiff's May 23, 2013, illegal conviction
and sentence set into motion by the execution of the unlawful
indictment process and subsequent criminal acts, until this
matter can be investigated and tried."

Your Honor that is -- those are portions of his prayer for
relief. And again, I emphasize he is going to stand up and
he's going to say this is not an attack on his conviction and
his sentence and the process that went into the same. Your
Honor essentially Plaintiff contends as follows: he contends

that he was denied unconstitutionally his right to a
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preliminary hearing; he contends that the grand jury was
improperly impaneled; he contends that the Solicitor gave false
information to the grand jury; he contends that the Solicitor
did not provide enough information to the grand jury; he
alleges that the Solicitor provided -- withheld exculpatory
evidence from the grand jury. And your Honor that all of this
combined into a -- a illegal conviction on his part.

He alleges that the grand jury and the sentence in court
lacked subject matter, because the indictments were never
properly before them, because the indictments failed to inform
him as to the nature of his charges. Your Honor, this is the
case the Plaintiff brings in the form of a DJ action. I
motion, your Honor, we raise four defenses. First, we raise
section 17-27-20 your Honor.

That is the PCR act. The PCR act states explicitly that
it is the exclusive remedy. It is like the workers comp
statute your Honor. It is the exclusive remedy for attacking
your conviction or your sentence or the process that went into
it. And we can get into that.

Your Honor, second, we argue statute of limitations. Your
Honor 15-78-110 South Carolina tort claims act, Plaintiff
doesn't allege and can't possibly allege that Mr. Hunter was
not a state employee or state actor during the course of this
plan that gets a two year statute of limitations under that

act. The events complained of occurred more than 20 years ago.
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Any statute of limitations that South Carolina has Plaintiff
has not met.

THE COURT: More than -- more than 10 years ago, correct?

MR. OZMINT: More than -- more than 10 years ago. I'm
sorry your Honor.

THE COURT: Go ahead.

MR. OZMINT: Lawyers doing math is -- is sketchy territory
to be in. We know. Your Honor next we raise prosecutorial /
absolute immunity. As an officer of the court, Defendant Eddie
Hunter is entitled for immunity. South Carolina case law, case
law in fact, cited by none other than the Plaintiff, states
that the presentment of an indictment, the decision to indict a
case, the decision to present it to the grand jury, is
absolutely entitled to prosecutorial immunity and the suit must
be dropped.

And your Honor just, you know, a brief note that immunity
is not only meant to protect state employees from judgments
rendered against them, it is meant to protect them from
discovery your Honor. A motion to dismiss is the ideal time
that immunity should be ruled on. And finally your Honor, we
raise res judicata. As I mentioned earlier, and as his
complaint makes clear, every issue he's raised in this suit, he
raised in his PCR suit.

Every single one. Every issue is -- was ruled on by Judge

Cole. This suit has been heard before. Now, res judicata
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requires identity of the parties and obviously in his PCR, that
matter was Garvin vs State. Here we have Garvin vs State.

We just also have Mr. Eddie Hunter. As Judge Kinlaw's
order though, which I provided with the complaint makes clear,
this -- Mr. -- Defendant Hunter as, you know, prosecuted this
case as a representative of the state. That he's included, the
State, satisfies the identity of parties and res judicata can
apply in a civil case, such as this one, when the past -- when
the past decision was a PCR case. And your Honor in that case
from Judge Kinlaw, he also ruled in an almost identical
situation that statute of limitations applied.

And he also ruled that that prosecutorial immunity and an
identical situation applied. Your Honor, just going briefly to
section 17-20 -- 17-27-20, your Honor, I'm going to read the
exclusivity provision. "The South Carolina PCR at states that
any person who has been convicted of or sentence for a crime
and who claims that the conviction or the sentence was in
violation of the constitution of the United States, or the
constitution of laws in this state," which your Honor,
Plaintiff claims in this case. He -- he explicitly claims
that.

"That the court was without jurisdiction to impose
sentence." Another claim made by Plaintiff in this case.

"That the sentence exceeds the maximum authorized by law, that

there exists evidence of material facts not previously
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presented and heard that requires wvacation of the conviction or
sentence in the interest of justice." Again, that's another
calls plenty phrases in the suit.

"That the conviction or sentences otherwise subject to
collateral attacked upon any ground, or it or alleged error
here to for available under any common law statutory or other
motion petition proceeding or remedy." Once again, your Honor,
that is raised within this. Go -- the -- the statute goes on,
"this remedy is not a substitute, nor does it affect any remedy
incident to the proceedings in the trial court, or of direct
review of the sentence or conviction. However, except as
otherwise provided in this chapter, it comprehends and takes
the place of all other common law, statutory or other remedies
here to for available for challenging the validity of the
conviction or sentence. It shall be used exclusively in place
of them."

Your Honor, what that means in short is of all those --
those categories I brought up, if a case meets any of those
categories, if it attacks the constitutionality of the
sentence, the subject matter of the court, if it does any of

that, it must be brought as a PCR. Here, Plaintiff's suit

meets all of those conditions, except for one. It's -- it's
not an exclusive test your Honor. He's not required to -- to
-- to meet all of the -- all of the criteria.

But the point is the claims he's brought are in nature,
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PCR claims. And Carpenter vs South Carolina Department of
Corrections, which I cite in our memo, exclusively held that a
prisoner cannot attack aspects of his conviction, aspects of
the of the -- of the investigation that led to his conviction,
aspects of, you know, such as grand jury proceedings. The
things that went into his conviction by way of declaratory
judgment. Carpenter holds no declaratory judgment as a
statutory remedy.

And the legislature in enacting the PCR statute clearly
meant to say, no. If you want to bring that sort of action,
you need to bring it as a PCR. Your Honor prosecutorial
immunity, we would point the court to Williams vs Condon, which
we also cite in our memo. It -- it holds that exactly this
sort of -- this sort of prosecutorial function and this --
looking at an indictment and -- and looking at the evidence and
deciding to admit that to -- submit that to the grand jury is
exactly the sort of behavior, exactly the sort of official

action that prosecutorial or absent absolute immunity protects.

Your Honor statute of limitations. I -- I don't think I
need to say any more about that. That to me is crystal --
crystal clear on the face of this suit. He -- he's brought,

like I said, he's brought multiple PCR claims. He's appealed.
Your Honor, this is just it -- it -- it's outside the
statute. He's known about all this since the prosecution,

because he raised it during the trial as objections. So, your
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Honor, the statute is clearly passed. Res judicata your Honor,
it requires a little more exploration than I -- than I think
the court probably needs right now, but suffice it to say, if
the court looks at exhibits -- I believe it is -- I believe
it's P through Q in -- to his complaint, your Honor, he -- he
provides the court with all of his PCRs and with the orders
thereon.

And to read those is to reread every allegation that he
makes in this complaint. They were all brought in the PCR.
They were all ruled upon, the identity of the parties
notwithstanding. And again, that's -- that's why I provided
the court with Judge Kinlaw's order.

That -- that -- that -- this list -- the Assistant
Solicitor was not named in his PCR. That's simply pro forma.
PCRs are against the State, but Mr. Hunter is named in this
one. It -- the issues are the same.

Mr. Hunter prosecuted this as a representative of the

State. And like I said your Honor, the Kinlaw order, likewise,

looks at statute limitations in an identical situation. And
looks at prosecute -- prosecutorial immunity in an identical
situation and finds that both apply. Your Honor I'll -- I'll

sit down for now.
THE COURT: Okay, thank you. All right, Mr. Garvin. I'm
happy to hear your response, sir. And you —-- you can remain

seated because that mic is probably going to pick up your voice
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better that way anyway.

MR. GARVIN: Okay.

THE COURT: All right. Thank you. Yes, sir.

MR. GARVIN: Your Honor, the State is trying to use
procedural rules as a shield to avoid answering a simple
question. A simple factual question was a lawful grand jury
ever convened. If no grant -- if no answer -- if the answer is
no, then all their procedure -- procedural arguments rest on
the foundation that does not exist. The rebuttal -- my
rebuttal to the PCR act is exclusive remedy.

Whereas my case, they -- the Defendant argues Carpenter vs
SCDC proves that you can't use a declaratory judgment to act as
an end around the PCR act. My case is distinguished from that.
Carpenter dealt with a challenge to the execution of a sentence
and how time is calculated. My case challenges the
foundational jurisdiction of the court that imposed my
sentence.

Your Honor, the State relies heavily on Carpenter, but
that case is distinguishable, because Mr. Carpenter was
challenging how his sentence was being administered. A matter
squarely within the PCR act's purpose. I am challenging the
instrument that gave the court the power to impose any sentence
at all. The PCR act presupposes a valid conviction.

My claim is that there is no valid conviction because

there was never a valid indictment. The act cannot be an
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exclusive remedy for a problem that by its very nature occurred
before the acts jurisdiction was ever triggered. To hold
otherwise would mean the legislative -- the legislature
intended to immunize utterly void proceedings from any review.
On my rebuttal to the statute of limitation has expired.

The Defendant argues the two year statute of limitation
for the tort act ran out over a decade ago. This is a
misapplication of the law. A statute of limitation cannot run
against a void judgment and my injury is ongoing. The statute
of limitation argues miss -- the statute of limitation argument
misses the mark in two ways.

First, my ongoing incarceration is a continuing harm.
Every day I'm held under a potentially void judgment is a new
injury. More foundation -- more fundamentally, a statute of
limitation cannot wvalidate a void act. 1If this court were to
find a judgment void, it is as if it never existed.

You cannot time bar a challenge to something that has no
legal force. The State's position would mean that if they hate
a jurisdictional defect for two years, it becomes immune from
scrutiny. That cannot be the law. My rebuttal to
prosecutorial immunity to bar the suit.

The Defendant argues Imbler And William vs Condon* grants
absolute immunity for all acts related to prosecutions. This
is not about advocacy. It's about the administrative acts of

convening a lawful grand jury. If the grand jury was a nullity
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Hunter -- Defendant Hunter was not acting as a prosecutor.

The State's -- the Defendant cites immunity cases, but
ignores the functional analysis required by Buckley vs
Fitzsimmons. Immunity attaches to the function, not the
person. Presenting a case to lawfully convene a grand jury --
wait. Presenting a case to lawfully convene grand jury is
advocacy, but presenting a case to a sham body or worse,
fabricating the existence of one is not a prosecutorial
function.

It is an administrative or an investigative act that falls
outside the scope of absolute immunity. My complaint alleges
that Mr. Hunter operated this administrative capacity and
create a jurisdictional nullity at this stage. The court must
accept the allegations as true and deny this their claim of
immunity. My rebuttal to res judica [sic] bars the suit. The
-— the Defendant states that I've already litigated this in the
PCR and cites Evan vs Hodges* shows that this is bared, but the
specific factual question of the grand jury's lawful
empanelment was never litigated during my PCR hearing.

The PCR court assumed a valid indictment existed. Evans
is distinctual [sic] because it involves claims that were
clearly litigated. Res judica requires that specific issues
was actually litigated. The central issue is -- the central
issue in this case, rather, a grand jury was lawfully empaneled

on December 6, 2012, was never decided by any court, and it was
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not decided by the PCR court during my PCR hearing.

My PCR application was denied without ruling on the merits
of the precise points. The case -- they cite Evans vs Hodges*
involves claims that had been repeatedly raised and dismissed.
My claim is a new and distinct based on State's own admissions
during my PCR proceeding that the foundational document does
not exist. Res Judica does not bar a claim -- res Judica does
not bar a claim that could not have been fully and fairly
litigated in prior litigation to the absence of critical
evidence.

During my PCR hearing, a State Attorney General --she
stated, because I -- I -- I was looking for grand Jjury
documents, and she stated that the grand jury documents does
not exist. The documents that I'm looking for, and my case
presents critical factual disputes that preclude dismiss. More
-- more -- more importantly, your Honor, this matter cannot be
decided on a motion to dismiss because there are questions of
facts and genuine issues of material fact that must be resolved
through discovery and cannot be the stop -- and cannot be
resolved on the pleadings alone. The question of facts rather
the Defendant covered up police misconduct on falsified arrest
warrants, that can't establish a proper probable cause finding,
that the Plaintiff knowingly committed the crime of drug
trafficking.

Rather, the Defendant deliberately and systematically
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avoided on August 16th, 2012, and on October 25th, 2012,
procedural safeguards designed to test probable call, resulting
in a complete deprivation of due process. Rather, Defendant
had to comply with the South Carolina grand jury statutory
formation law that mandate specific procedures for lawful grand
jury selection and empowerment. One, South Carolina code
annotated section 14-7-1540 requires grand juries be selected,
drawn and summons according to statutory procedures. Two,
South Carolina code section 14-9-210 requires compliance with
selection statute.

Three, South Carolina code 14-7-1550 requires witness
testimony with knowledge of facts to establish probable cause.
South Carolina -- and -- and four, South -- South Carolina code
annotated section 14-7-1700 requires maintenance of records
regarding grand jury selection process. Upon information and
belief, none of these mandatory requirements were satisfied by
the Defendant for the Plaintiff's alleged December 6, 2012,
grand jury proceedings. The PCR at -- I mean, excuse me, the
PCR court requires proceedings never adjudicated the
fundamental question of the Plaintiff's grand jury proceedings
-- I mean, the grand jury proceedings validity, and this is
what this declaratory judgment is for.

Your Honor, the State's entire motion is built on a single
unspoken premise that a lawful grand jury existed. My entire

case 1is built on a critical factual disputes. Most
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importantly, from a senior State official that suggests it did
not. They are asking you to dismiss this case based on
procedural rules without addressing the factual bomb at the
center.

The Assistant Attorney General statement that the
empanelment documents do not exist was clearly stated during my
PCR hearing. No, not during my during my PCR hearing, during a
PCR motion hearing. This is a technicality. It is a
foundation of our entire justice system.

The South Carolina Constitution guarantees no person shall
be held to answer for a crime unless on a presentation or
indictment of a grand jury. If that grand jury was a legal
function, then my imprisonment -- I mean, if that grand jury
was a legal fiction, then my grand jury indictment and
imprisonment is illegal fiction. I am not asking you to
overturn my conviction here today. I'm only asking for a
chance to prove the central allegation through limited
discovery that the State produced empanelment records.

If they exist, my -- my case is over. If they do not,
then this court must confront a profound constitutional crisis.
I am simply asking for the truth to be resumed. Thank you.

THE COURT: Thank you sir. Anything in reply? You don't
have to reply

MR. OZMINT: Just briefly your Honor.

THE COURT: Yes, sir.
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MR. OZMINT: Your Honor he said that his PCR did not
address whether a grand jury was -- whether his grand jury
proceedings were lawful. It explicitly addressed that. You
can read Judge --

THE COURT: I —-— I will.

MR. OZMINT: -- and his PCR. Your Honor, he -- he says
he's attacking foundational jurisdiction, not his conviction or
sentence. Your Honor State vs Laney and Lewis vs State, it's
clear part of the PCR process is attacking the things that went
into your conviction. The findings of probable cause, the
grand jury, the preliminary hearings. That's —-- that's well
established that that is what a PCR is for.

Your Honor statute of limitations, he's saying his
injuries are ongoing. He clearly knew about his injuries when
he filed his PCR, which raises all these identical issues. And
your Honor as prosecutorial immunity, he did raise an
interesting point. He said this is about the administrative or
investigative function of a prosecutor, which is not protected
to the extent of prosecutor helps in the investigatory function
of a case that that's protected by qualified immunity, not
absolute.

However, your Honor Burns, which is the case citation is
500 U.S. at 478 holds that a prosecutor's professional
evaluation of the evidence and decision to present a case to a

grand jury 1s protected by absolute immunity. So that's --
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that -- that is clearly not an investigative function. The
decision to indict something is absolute immunity. And that's
-— that's the Burns case.

Your Honor and finally, the -- the only thing I point out,
he makes a big deal of this testimony of the Assistant Attorney
General at his PCR hearing talking about the grand jury
process. And I would only -- I would only point out that his
insistence upon that testimony is all the evidence this court
should possibly need that these grand jury issues were argued
during his PCR. Your Honor, nothing further from Defendant
Hunter.

THE COURT: Okay. Mr. Garvin, sir, I understand that you
had not received the memorandum in support of the motion, and
I'm happy -- by the time we had the hearing today, because
you're getting everything via US Postal Service. I'm happy to
allow you 10 days to file anything else in response that you
would like to before I issue my ruling. Any objection to that
Mr. Ozmint?

MR. OZMINT: None your Honor.

THE COURT: Okay and don't worry I'm going to read
everything again before I issue my order, sir, okay?

MR. GARVIN: Okay.

THE COURT: Okay. Right now, though, that will conclude
the hearing on Defendant Hunter's motion to dismiss. I do have

a question. Has anybody shown up on behalf of the State?
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MR. OZMINT: No your Honor. Not that I'm aware of.

THE COURT: As far as you know, sir, is anybody shown
on behalf of the State of South Carolina?

MR. GARVIN: No.

THE COURT: Okay.

up

23

MR. GARVIN: I don't believe there's an attorney assigned

to the State.

THE COURT: Okay. Okay. They --I'm assuming would have

to be served separately.

MR. OZMINT: Yes your Honor. That's my understanding.

THE COURT: Okay. Okay. $So, thank you all. Thank you

folks that transported Mr. Garvin here. I know y'all have had

a long day and it's about to get longer. So y'all be safe
the road back to Ridgeland. Okay. Thank you Mr. Ozmint.
MR. OZMINT: Thank you your Honor.
THE COURT: Okay. Mr. Garvin, 10 days, okay?
MR. GARVIN: Yes, ma'am.
THE COURT: All right.
MR. GARVIN: TI'll have that for you.

THE COURT: Thank you.

on
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CLERK:

Carolina.

THE

MR.

THE

MR.

THE

MR.

THE

COURT:

OZMINT:

COURT:

OZMINT:

COURT:

GARVIN:

COURT:

haven't you?

MR.

THE

MR.

THE

GARVIN:

COURT:

OZMINT:

COURT:

2025-CP-42-03614 John Garvin

Is he here? Hey,

Hello, Judge Knie. How

I'm great. How are you?

I'm doing great.

Hey, Mr. Garvin.
Hi. How are you doing,
I'm good.

Nathan.

vs the State of South

are you?

Judge Knie?

Y'all have had an early morning,

Been up since three o'clock.

Are you here on all of them or just one?

I'm just here -- just here on the one.

Okay. Bear with me just

one second. Okay.

We are on the record with the first matter regarding Mr.

Garvin.

action number 25-3614.
reconsideration of my prior order.
with me just one minute,
Plaintiff identify themselves on the record

MR. OZMINT:

John Garvin v.

okay?

Your Honor,

behalf of Chuck Turner for Eddie Hunter.

THE

MR. GARVIN:

THE

COURT:

COURT:

Okay.

the State of South Carolina,

And Mr.

Let me have

Nathan Ozmint

civil

And this is in regard to a motion for

Garvin, just bear
counsel and the

okay?

here behalf -- on

Plaintiff John Garvin proceeding as pro se.

Okay. All right.

And so I want to make sure
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that Mr. Garvin, with regard to any filings on this, that I've
gotten what you want me to have okay? And so let me look at
the file one more time. Sir, what I have is the motion for
reconsideration that was filed on November the 26th of 2025.
And I've got that printed out and I'm looking at the file also.
Is that what you're referring to?

MR. GARVIN: Yes.

THE COURT: Okay. All right. So Mr. Ozmint, we're all on
the same page.

MR. OZMINT: Yes, Your Honor.

THE COURT: Okay. And so, Mr. Garvin, I will let you
argue your position. And then I'm going to hear from Mr.
Ozmint and be reminded that I will give you an opportunity to
reply to anything new that he presents okay?

MR. GARVIN: Okay.

THE COURT: Okay. Thank you. And again, this isn't
testimony. This is just your arguments to me, but you've --
you've handled that pretty well in the past so I think you can
-- yes, sir.

MR. GARVIN: Thank you your Honor. This case is not about
me relitigating the evidence from my 2013 trial. This case is
about the fundamental pre-trial jurisdictional defects.

Rather, the State can constitutionally convict and imprison a
person based on indictments issued by a grand jury whose very

existence i1s in serious doubt.
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The Defendant's motion to ask this court to dismiss my
case without ever examining the evidence of this breakdown. I
respectfully ask you to deny the Defendant's motion to dismiss
and allow me to proceed to discovery -- to the discovery phase
to prove my claims. My claims center on the principle that
these indictments are void ab initio, void from the very start.
This matter because a void indictment means the Courts of
General Sessions never acquire subject matter jurisdiction over
my case.

A conviction from a court without jurisdiction is a legal
nullity. As the South Carolina Supreme Court held in Coon vs
Coon, Supra, a judgment -- a judgement of a court without
subject matter jurisdiction is void. Void judgments can be
attacked at any time and are not subject to normal procedural
bars. This is not a technicality.

If the grand jury was not lawfully apparent under the
statutes like South Carolina Code section 14-7-1540, and
14-9-210, then the entire proceedings was built on a foundation
that does not exist. The Defendant argued that the Post
Conviction Relief Act is my only remedy and that the PCR Act
bars this suit. This is a mischaracterization of my claims.
The distinction is the PCR Act is for challenging voidable
convictions, convictions with trial errors that occurred after
a valid indictment given the court's jurisdiction.

The PCR Act cannot remedy a -- a void proceeding that
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never had jurisdiction to begin with. If the grand jury was a
nullity, then the Court of General Sessions never had power
over my case. No PCR court has ever addressed this specific
issue, this specific foundational question here that I'm
presenting before this court. This declaratory judgment action
is the only vehicle to determine this threshold jurisdictional
issue.

This declaratory judgment action challenges the validity
of the indictment itself, the documents that is the
prerequisite for any Jjurisdiction. The PCR Act asks, was the
trial fair? This action here asks, did the court even have the
power to hold the trial in the first place? No PCR court has
ever addressed this specific foundational question of rather
grand jurors was lawfully constituted.

I presented this to the PCR court during my first PCR

hearing and they did not -- they -- they assumed that those
proceedings was valid -- the grand jury proceedings was valid
when I presented that to the court. The Defendant claims

absolute immunity for everything, but the United States Supreme
Court has clear immunity is functional, not a blanket. 1In
Buckley vs Fitzsimmons, the United States Supreme Court held
that a prosecutor is not immune when acting as an investigator
or an administrator rather than an advocate. My allegations --
my complaint alleges that Defendant Hunter engaged in precisely

this kind of administrative misconduct by which I believe
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procured indictments from a body that was not lawfully
impounded.

This is not advocacy. This -- the protected act of
presenting a case to the grand jury. This is the unprotected
act of creating a sham process that mimics a grand jury. If
that is true, the Defendant was not acting as an advocate.

Defendant Hunter was acting as a corrupt official. At
this pleading stage, the court must accept my allegations as
true. There are critical -- most importantly, there are
critical matters that cannot be decided on the motion to
dismiss because there are questions of facts and genuine issues
of material facts that must be resolved through discovery and
cannot be resolved on the pleadings alone. Several gquestions
of rather the Defendant covered up police misconduct on
falsified arrest warrants that can't even establish probable
cause -- I mean, a proper finding of probable cause that the
Plaintiff knowingly committed the crime of drug trafficking.

Two, rather the Defendant deliberately and systematically
avoided on October 16, 2012, and on October 25, 2012,
procedural safeguards designed to test probable cause resulting
in a complete deprivation of due process. Three, rather the
Defendant complied with South Carolina's grand jury statutory
formation laws that mandate specific procedures for lawful
grand jury selection and empanelment. Like South Carolina Code

Section 14-7-1540 requires grand juries to be empaneled or
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require grand Jjuries to be selected, drawn, and summoned
according to statutory procedures. Two, South Carolina Code
14-9-210 requires compliance with jury selection statutes.

And three, South Carolina 14-9 -- I mean, 14-7-1550
requires witness testimony with knowledge of facts to establish
probable cause. And four, South Carolina Code Annotated
Section 14-7-1700 requires maintenance of records regarding
grand jury selection process. Upon information and belief,
none of these mandatory requirements were satisfied by the
Defendant for the Plaintiff's alleged December 6, 2012, grand
jury proceeding. The PCR court's prior proceedings never
adjudicated the fundamental question of the Plaintiff's grand
jury proceedings validity.

The evidence -- during my -- during my trial, Defendant
Hunter made a statement about my indictments not being a direct
indictment, that he based probable cause on the arrest warrant.
You can see that in the Exhibit Y of -- of my complaint. The
asserts -- the indictments were based on an arrest warrant, and
investigator reports that were themselves lacking probable
cause, and therefore, grand jury findings were based on a
flawed or insufficient evidence. During my PCR hearing, the
arresting Officer Hancock was asked directly how he established
probable cause for my arrest.

Officer Hancock testimony could not point to any specific

facts that could establish my knowledge of the drugs or my
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having knowledge about the drug transaction that occurred on
July 7th and on July 17th between the confidential informant
and Jonathan Perez. Officer Hancock would fall back on legal
theories of constructive possession without providing the
factual basis for it. You can see in Exhibit 1, I believe, of
-— I don't know if that's my common knowledge affidavit. I've
submitted so much stuff.

It's in one of those exhibits whereas this undermines the
probable cause for -- for the two arrest warrants that the two
indictments was based on by Defendant Hunter. Defendant Hunter
rushed to submit the Plaintiff's case to the grand jury was to
avoid Plaintiff's requested preliminary hearing is evidence of
his knowledge that the case cannot survive basic adversarial
testing. The Defendant use of this tactic combined with his
withholding of evidence and use of potentially improperly
impaneled grand jury show a concrete effort to convict me
without a valid finding of probable cause, thus violating my
fundamental due process rights. Also, during the PCR motion
hearing on February 21st, 2018, before the Honorable Michael G.
Nettles, Assistant Solicitor -- I mean, Assistant Attorney
General Valerie Garcia-Giovanoli statement to the court that
the grand jury empanelment documents that I sought do not exist
creates a general factual dispute regarding rather my lawful
grand jury proceedings actually did occur on December 6th.

The implication: if this -- if the indictments was based
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on the arrest warrants and the investigative reports of Officer
Hancock, then where -- Officer Hancock that were themselves
lacking in probable cause, then the grand jury findings are
based on a flawed and insufficient evidence. TIf the State
mandated grand jury process do not -- I mean, grand jury
documents do not exist, it is powerful evidence that no grand
jury was lawfully selected, drawn, or summoned as required by
-- by the law. If they do not exist and the State cannot --
and the State can easily produce them, then my case is
collapsed and I don't have no case here. I'm requesting
dismissing this case would mean ignoring Officer Hancock's
testimony about the probable cause finding and ignoring an
in-court statement from a senior state official that goes to
the very heart of this court's jurisdiction.

I'm simply asking for the court -- I mean, for the chance
to prove these facts through limited discovery. Your Honor for
the reasons, denying the motion to dismiss is the only path
that respects both the law and the facts. I'm not asking this
court to overturn my conviction here today. I'm asking the
court for the opportunity to prove my central allegations that
the grand jury of my December 6, 2012, indictment was not
lawfully constituted. Therefore, I respectfully -- I --
therefore I respectfully request that you deny the Defendant's
motion to dismiss. In the alternative, I ask for an order

granting limited jurisdictional discovery on a narrow issue of
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the grand jury formation following an evidentiary hearing.

Thank you.
THE COURT: Thank you sir, and -- and I want you to know
that attached to your complaint in this action -- this action

ending in 3614, you have attached all of the warrants,
indictments, sentencing sheets, preliminary hearing documents,
your PCR application, your appeal, the remitted or everything.
It's A through exhibits EE, okay?

MR. GARVIN: Yes.

THE COURT: Okay, and so I know you were referring to some
of that, and so don't worry, I'm going to review everything
again before I issue an order on --

MR. GARVIN: Okay.

THE COURT: -- on the motion.

MR. GARVIN: I should have been better prepared with those
exhibits and had them listed.

THE COURT: ©No sir, you —-- you did a really good job with
those exhibits. Usually, people attach things and don't even
label them. So I -- I thought you did a good job with your
attachment.

MR. GARVIN: Okay, thank you.

THE COURT: Okay, Mr. Ozmint.

MR. OZMINT: Please the court your Honor? We're here on a
motion to reconsider your prior order. The first thing I would

point out is that everything that Mr. Garvin just brought up
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was an argument he made at the initial motion to dismiss
hearing. He has done nothing more than restate the arguments
already heard and considered by this court at the motion for
reconsideration stage.

Your Honor, he's presented no new evidence. He's
presented no new issue of law, no fundamental error of law.
He's -- he's re-litigated the same -- he's remade the same
arguments he made before. Your Honor, just to refresh,
Plaintiff was convicted in 2012.

Since that time, as he sort of enumerated, he has been
fighting this sentence, fighting this conviction. He has filed
PCRs. He appealed his sentence. Your Honor, he independently
raised this -- this issue to the South Carolina Supreme Court.
This exact issue, the grand jury empanelment documents, the
improper grand Jjury as he sees it.

Your Honor, he raised that in the PCR. He raised that in
his appeal. He has raised it multiple times throughout this
case. Every time it has been denied.

Your Honor, he seems to be under the impression that the
PCR statute does not apply, that the PCR's exclusivity
provision does not apply because in his words, this indictment
was void ab initio. It was never —-- there was never
jurisdiction conveyed on the court. Your Honor, the PCR
statute explicitly lists jurisdictional issues as its domain.

Your Honor, that is section South Carolina Code 17-27-20 and
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sub-pan number two states, "any person who has been convicted
of or sentenced for a crime and who claims that the court was
without jurisdiction to impose sentence," for any of those,
your Honor, "except as otherwise provided in this chapter, the
PCR statute comprehends and takes the place of all other common
law, statutory, or other remedies heretofore available for
challenging the validity of the conviction or sentence. It
shall be used exclusively in place of them."

Your Honor, the PCR statute's exclusivity clearly applies.
If he wants to take this issue up again, it needs to be in the
form of a PCR. Your Honor, he claims that he believes the PCR
statute does not apply because he is only asking for
declaratory judgment. Your Honor, the declaratory judgment is
a statutory vehicle in South Carolina to remedy wrongs. It is
explicitly superseded by the PCR statute.

The PCR lists all other statutory remedies and subsumes
them into the act. Your Honor, as well, he seems to be under
the impression that because he is, or allegedly, not asking the
court to vacate his sentence, he simply wants these grand jury
proceedings declared wrongful, that that also takes him out of
the PCR's exclusivity provision. Your Honor, on page 26 of his
complaint, when Plaintiff seeks his remedies at law, he states,
"wherefore, the Plaintiff requests a declaratory judgment as
follows: declare that the Plaintiff's grand jury proceedings

are illegal and that the indictments are null and void,
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insomuch as vacating the illegal conviction and sentence." He
states multiple times in his motion that he's not asking the
court to vacate his sentence. That's the first relief he
requests in this case.

Your Honor, we would -- we would -- we would rely on the
arguments made at the motion to dismiss hearing in addressing

all of his other points, your Honor. The immunities absolutely

apply to Mr. Hunter, your Honor. Solicitor doesn't impanel a
grand jury. Solicitor, acting as an advocate, which is covered
by prosecutorial immunity, may -- may craft language for the

indictment, may choose to submit an indictment, but the
solicitor himself does not impanel the grand jury. Your Honor,
I'll answer any questions that the court has, but we would rest
on that.

THE COURT: Thank you, sir. Anything else, Mr. Garvin,
in response to anything new that he raised?

Mr. GARCIN: Okay. He stated that I raised this in the
PCR court and the South Carolina Supreme Court. Those were
never ruled on. When I presented those to the PCR court and to
the South Carolina Supreme Court, the South Carolina Supreme
Court declined to entertained it, and in the order, I guess the
case that they cited was Key's and that it has to be brought up
in the lower court. $So, now I'm bringing it up in the lower
court to bring it back up to the South Carolina Supreme Court

again because -- because this issue was never raised or
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answered.

And -- and the PCR court, they assumed that my grand jury
proceedings were valid, so they never ruled on it. So, this is
why these proceedings are here today. And he said -- what else
did he say? You said that I -- about -- you also stated
something about the PCR Act and that -- all right, the PCR Act
deals with, and -- and you're -- vyou're claiming prosecutorial

immunity where I'm not asking for any type of money.

I'm asking for the -- the declaratory judgment to rule on
legalities and conduct that was, that happened during my trial
proceedings. And that's all I'm asking for. And -- and you're
using the TORT Act and the PCR Act to preclude me from getting
answers here today. And that's -- that's all I'm seeking.

I'm seeking answers for that. I already filed the PCR
proceedings to -- to this answer right here. If I get this,
then I can take this as evidence for newly discovered evidence
on my PCR.

THE COURT: Okay.

MR. GARVIN: And that's it.

THE COURT: Okay. Well, I have the transcripts, again,
from your initial hearing where you were represented by Mr.
Scott Robinson in front of Judge Nettles okay? And then I have
the PCR transcript where you were before Judge Cole. And I've
got, you know, all the sentencing and everything that I need.

And I'll review it again. Okay. All right. So, Mr. Garvin,
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Mr. Ozmint, thank you very much. I will

quickly as I can on this. Okay. Okay.

involved in the next one.

MR. OZMINT:
THE COURT:
MR. OZMINT:

I am not, your Honor.
Okay. Nice to see you,

Thank you your Honor.

issue a ruling as

So, you're not

Nathan.

Nice to see you.

17
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notified that any disclosure, copying, distribution or taking action in relation of the contents of this
information is strictly prohibited and may be unlawful.

This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand
protection, security awareness training, web security, compliance and other essential capabilities.
Mimecast helps protect large and small organizations from malicious activity, human error and
technology failure; and to lead the movement toward building a more resilient world. To find out more,
visit our website.
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