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STATE OF SOUTH CAROLINA 

 

COUNTY OF HORRY 

 

 

R. PAUL BENIK, JR., RUDOLPH PAUL 

BENIK, III., PAULA W. BENIK, ANTON 

F. B. R. POSTER, SR. AND TERESA L. 

POSTER, JOHANN M. MCCRACKIN, 

TIMOTHY J. WENTZEL AND LISA D. 

ABRAMS, SHERRY S. WEATHERLY, 

JOHN D. DIEHL AND LISA R. DIEHL, 

PAUL H. ERRICKSON AND LINDA M. 

ERRICKSON, SAUNDRA PRIDGEN, 

RONALD K. REYNOLDS AND 

RASARIO REYNOLDS, V. SCOTT 

MILES, VERNON G. MILES, SHARON 

E. MILES, DEBORAH FLOYD, BROOKS 

M. SAFRIT, WOODROW S. SAFRIT, 

STEVEN ALAN SPEARES AND SYLVIA 

MCCALL SPEARES, TRUSTEES OF 

THE SPEARES REVOCABLE TRUST 

U/A/D SEPTEMBER 24, 2019, STEVEN 

P. LOMBARDI AND LISA A. 

LOMBARDI, CHARLES B. HALL, 

VIRGINIA G. HALL, SONIA HEYDT, 

TRUSTEE OF THE SONIA HEYDT 

LIVING TRUST, DATED DECEMBER 

10, 2024, WENDY PIVARNIK, JOYE S. 

BULL, TUMPIE B. BULL, MAXINE 

WILLIAMS, TRUSTEE OF THE 

MAXINE WILLIAMS LIVING TRUST 

DATED OCTOBER 31, 2017, KIM 

RITCHIE, VAN RAYE RITCHIE, 

WILLIAM B. BURCH, SHARON K. 

BURCH, TIMOTHY G. MARTIN, 

REBECCA A. HARRINGTON AND 

BRIAN J. MARTIN, AS TRUSTEES OF 

THE GUY E. MARTIN AND ANN M. 

DOZIER IRREVOCABLE TRUST 

DATED JANUARY 25, 2017, MIRIAM R. 

CROMER, NORWOOD NICHOLSON 

COX AND JANET HARRINGTON COX, 

THOMAS P. COLLINS AND SUSAN 

LEE COLLINS, SHAWN KELLEY AND 

KAREN ALBERT, JERRY STEVEN 

) 

) 

) 

) 

) 

) 

) 

) 

)

) 

) 

) 

) 

) 

) 

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

 

IN THE COURT OF COMMON PLEAS 

 

 

 

Civil Action No. 2025CP2605366 

 

 

 

DEFENDANT’S ANSWER TO 

PLAINTIFFS’ VERIFIED AMENDED 

COMPLAINT 

 (Jury Trial Demanded)  
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WILSON AND DANA PRIDGEN 

WILSON, PAMA C. FREE, GIOVANNI 

CARAPELLI, JULIE A. BROOKS, 

JENNIFER RAE MORRIS, CRAIG L. 

LAMBERT AND LISA M. LAMBERT, 

HENRY LAWRENCE SANDERSON III, 

TRUSTEE OF THE HENRY LAWRENCE 

SANDERSON, III REVOCABLE TRUST 

DATED JANUARY 9, 2020, RONALD G. 

BROOKS AND ROBIN D. BROOKS, 

ROBERT CHRISTOPHER JONES AND 

MELISSA COGHILL JONES, DARRYL 

C. WILLIAMS AND MARY TORRENCE 

WILLIAMS, DAVID T. TAYLOR AND 

CATHERINE T. TAYLOR, SAMUEL 

DEEP AND DIANNE DEE O, NATALI D. 

AMARADASA,   

ROSEMARY LONG JENRETTE AND 

ARCADIAN 

SHORES SINGLE-FAMILY 

RESIDENTIAL  

HOMEOWNERS ASSOCIATION, INC.,, 

 

 Plaintiffs, 

 

 vs. 

 

THE ARCADIAN INCORPORATED OF 

MYRTLE BEACH, 

 

  Defendant. 

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

) 

 

 Defendant, The Arcadian Incorporated of Myrtle Beach (“Defendant”), by and through 

its undersigned counsel, hereby answers the Amended Complaint of the Plaintiffs and would 

respectfully show unto this Honorable Court as follows:  

FOR A FIRST DEFENSE 

1. Each and every allegation not hereinafter specifically admitted, denied or 

explained is denied.  
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FOR A SECOND DEFENSE AND BY WAY OF ANSWER 

2. Paragraphs 1 – 44 of the Amended Complaint assert residency of the individual 

named Plaintiffs.  Defendant is without sufficient information to form a belief as to these 

allegations and demands strict proof thereof.  

3. Admits Paragraph 45 on information and belief.  

4. Admits Paragraph 46.  

5. Admits Paragraphs 47, 48 and 49. 

6. Paragraphs 50 – 60 assert historical factual background.  Defendant neither admits 

nor denies the assertions as set forth.  Instead, Defendant relies on the filings, deeds, and other 

documentation of any historical transactions and expressly denies any assertions set forth therein 

that contradict those legal documents.  

7. Denies Paragraphs 61 – 65.  

8. Defendant admits Paragraph 66 as written, but denies that Plaintiffs have an 

“implied right” to park.  

9. Denies Paragraphs 67 and 68. 

10. Denies Paragraphs 69, 70, 71 and 72. 

FOR A THIRD DEFENSE AND BY WAY OF ANSWER TO PLAINTIFFS’ FIRST 

CAUSE OF ACTION 

(Declaratory Judgment) 

 

11. Answering Paragraph 73, Defendant reasserts all previous defenses as if set forth 

verbatim herein. 

12. Defendant denies Paragraphs 74, 75, 76, 77 and 78 as written and demands strict 

proof thereof.  
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13. Defendant is without sufficient information to form a belief as to the allegations 

of Paragraph 79 and therefore denies the same and demands strict proof thereof.  

14. Paragraph 80 is improperly pled as it asserts conclusions of law as statements of 

fact and therefore requires no response.  To the extent a response is deemed required, Paragraph 

80 is denied as written.  

15. Denies Paragraph 81. 

16. Admits Paragraphs 82 and 83 on information and belief.  

17. Denies Paragraphs 84, 85 and 86. 

18. Paragraph 87 is improperly pled as it asserts a summary of law in other states as a 

statement of fact and requires no response.  To the extent a response is deemed required, 

Paragraph 87 is denied.  

19. Denies Paragraphs 88, 89, 90 and 91.  

20. Answering Paragraphs 92 and 93, Defendant denies that Plaintiffs are entitled to 

any of the relief requested therein.  

FOR A FOURTH DEFENSE AND BY WAY OF ANSWER TO PLAINTIFFS’ SECOND 

CAUSE OF ACTION  

(Declaratory Judgment) 

 

21. Answering Paragraph 94, Defendant reasserts all previous defenses as if set forth 

verbatim herein.  

22. Answering Paragraph 95, Defendant craves reference to the legal document 

referenced therein and denies any portion of Paragraph 95 inconsistent with that document.  

23. Answering Paragraph 96, Defendant craves reference to the legal document 

referenced therein and denies any portion of Paragraph 96 inconsistent with that document.  
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24. Paragraph 97 is improperly pled as it asserts conclusions of law as statements of 

fact and therefore requires no response.  To the extent a response is deemed required, Paragraph 

97 is denied.  

25. Denies Paragraph 98, including all subparts. 

26. Denies Paragraphs 99, 100, 101 and 102 as written.  

27. Denies Paragraph 103. 

28. Answering Paragraph 104, Defendant admits that Plaintiffs have filed for 

declaratory relief.  

29. Admits Paragraph 105. 

30. Answering Paragraph 106, Defendant denies that Plaintiffs will suffer irreparable 

harm if the status quo remains.  

31. Answering Paragraphs 107 and 108, Defendant denies that Plaintiffs are entitled 

to any of the relief requested therein.  

32. Denies Paragraph 109. 

FOR A FIFTH DEFENSE AND BY WAY OF ANSWER TO PLAINTIFFS’ THIRD 

CAUSE OF ACTION 

(Declaratory Judgment) 

 

33. Answering Paragraph 110, Defendant reasserts all previous defense as if set forth 

verbatim herein. 

34. Paragraph 111 is improperly pled as it asserts conclusions of law statements of 

fact and therefore requires no response.  To the extent a response is deemed required, Paragraph 

111 is denied. 

35. Answering Paragraph 112, Defendant admits that the tracts referenced therein 

originated from Grantor OLIC.  The remaining allegations of Paragraph 112 are denied.  
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36. Defendant is without sufficient information to form a belief as to the allegations 

of Paragraphs 113, 114, 115 and 116 and therefore denies the same and demands strict proof 

thereof.  

37. Denies Paragraphs 117 and 118 as written. 

38. Answering Paragraph 119, Defendant admits that Plaintiffs have filed a request 

for declaratory relief.   

39. Denies Paragraph 120. 

40. Answering Paragraphs121 and 122, Defendant denies that Plaintiffs are entitled to 

the relief requested therein.  

FOR A SIXTH DEFENSE AND BY WAY OF ANSWER TO PLAINTIFFS’ FOURTH 

CAUSE OF ACTION 

(Declaratory Judgment) 

 

41. Answering Paragraph 123, Defendant reasserts all previous defenses as if set forth 

verbatim herein. 

42. Paragraph 124 is improperly pled as it asserts conclusions of law as statements of 

fact and therefore requires no response.  To the extent a response is deemed required, Paragraph 

124 is denied.  

43. Admits Paragraph 125. 

44. Denies Paragraph 126. 

45. Denies Paragraph 127 as written.  

46. Denies Paragraph 128. 

47. Answering Paragraph 129, Defendant admits that the parties disagree on the 

claimed “right of Plaintiffs to park.”  
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48. Answering Paragraph 130, Defendant admits that Plaintiffs have requested 

declaratory relief.  

49. Answering Paragraph 131, Defendant admits that Plaintiffs are seeking 

declaratory rulings.  Defendant denies that Plaintiffs’ requests are valid.  

50. Answering Paragraphs 132, 133 and 134, Defendant denies that Plaintiffs are 

entitled to any of the relief requested therein.  

FOR A SEVENTH DEFENSE AND BY WAY OF ANSWER TO PLAINTIFFS’ 

FIFTH CAUSE OF ACTION 

(Estoppel-Temporary and Permanent Injunctive Relief) 

 

51. Answering Paragraph 135, Defendant reasserts all previous defenses as if set forth 

verbatim herein.  

52. Denies Paragraphs 136, 137, 138, 139 and 140. 

FOR AN EIGHTH DEFENSE AND BY WAY OF ANSWER TO PLAINTIFFS’ SIXTH 

CAUSE OF ACTION 

(Negligence/Gross Negligence/Intentional Act) 

 

53. Answering Paragraph 141, Defendant reasserts all previous defenses as if set forth 

verbatim herein.  

54. Denies Paragraphs 142, 143, 144 (including all subparts), and 145. 

55. Answering Plaintiffs’ unnumbered paragraph beginning with “WHEREFORE,” 

Defendant denies that Plaintiffs are entitled to any of the relief requested therein.  

FOR A NINTH DEFENSE 

56. Plaintiffs’ Complaint fails to state facts sufficient to constitute viable causes of 

action against Defendant and should be dismissed pursuant to S.C.R.C.P. 12(b)(6).  
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FOR A TENTH DEFENSE 

57. Plaintiffs’ Complaint should be dismissed due to the legal defense of consent and 

waiver.  Plaintiffs previously complied with the parking pass system to which they now object.  

FOR AN ELEVENTH DEFENSE 

58. Plaintiffs’ Complaint is barred by the Doctrine of Estoppel, as Plaintiffs agreed to 

the current parking pass system for many years.  

FOR A TWELFTH DEFENSE 

59.  Defendant would respectfully show that the applicable statute of limitations bars 

Plaintiffs from recovery in this action. 

FOR A THIRTEENTH DEFENSE 

60. Plaintiffs’ Complaint should be dismissed based on the Doctrine of Res Judicata.  

This issue was previously adjudicated and it was determined that no party could obstruct the 

easement, even temporarily.   

FOR A FOURTEENTH DEFENSE 

61. If Plaintiffs are entitled to any recovery, which is denied, such recovery is due in 

whole or in part to acts and/or omissions of the Plaintiffs and, therefore, the Plaintiffs do not 

have clean hands and are not entitled to recover any indemnification from the Defendant. 

FOR A FIFTEENTH DEFENSE 

62. Plaintiffs lack standing to assert any claims against Defendant. 

FOR A SIXTEENTH DEFENSE  

63. Defendant pleads that, even assuming arguendo the existence of an express or 

implied easement benefitting Plaintiffs, the same being expressly denied, Plaintiffs’ claimed use 
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of Defendant’s parcel for parking constitutes an impermissible enlargement of the easement and 

overburden of the servient estate.  

FOR A SEVENTEENTH DEFENSE  

64. Defendant pleads that Plaintiffs’ claims are barred by the Statute of Frauds to the 

extent they seek to enlarge or enforce alleged easement rights beyond those set forth in a written 

instrument. 

WHEREFORE, having fully answered the Amended Complaint of the Plaintiffs, 

Defendant respectfully requests that this Court dismiss Plaintiffs’ Amended Complaint and grant 

Defendant such other relief as the Court deems just and proper.  

MCANGUS GOUDELOCK & COURIE, LLC 

 

     s/ Dominic A. Starr 

  

DOMINIC A. STARR (SC Bar No. 66231) 

dominic.starr@mgclaw.com 

J. CHRISTOPHER CLARK (SC Bar No. 68434) 

chris.clark@mgclaw.com 

2411 North Oak Street, Suite 401  

Myrtle Beach, South Carolina 29577 

Telephone: (843) 848-6000 

Facsimile: (843) 449-2306  

ATTORNEYS FOR THE ARCADIAN 

INCORPORATED OF MYRTLE BEACH 
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1 PROCEEDINGS

2 THE COURT:  Let's go on to number 30.  We'll come back

3 to 28.  But number 30 is Paul Benik v. Arcadian Incorporated

4 of Myrtle Beach.  Mr. Bellamy?

5 MR. BELLAMY:  (Inaudible).

6 THE COURT:  Good afternoon, Mr. Bellamy.

7 MR. BELLAMY:  Your Honor, how are you doing today?

8 THE COURT:  I'm doing well.  Doing well.  Mr. Clark,

9 how are you?

10 MR. CLARK:  Doing very well.  Thank you.

11 THE COURT:  All right.  Hello, y'all.  So I believe

12 this is a motion for a temporary restraining order from the

13 plaintiff, Mr. Bellamy.  I'm happy to hear from you.

14 MR. BELLAMY:  May it please the Court, your Honor.

15 THE COURT:  Yes, sir.

16 MR. BELLAMY:  I currently represent over 40 plaintiffs

17 who reside in Arcadian Shore subdivision, along with Arcadian

18 Shore Property Owners Association Inc. who includes more than

19 40 members, your Honor.  Your Honor, this Arcadian Shores

20 subdivision, this property has roughly about a hundred acres,

21 was purchased by -- or excuse me, was purchased by Ocean

22 Lakes Investment Company back in the early '60s from Edward

23 Burs.  

24 And it's roughly a hundred acres.  And what they

25 subsequently -- after they purchased the property, they hired
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1 Robert L Bellamy to basically draw up maps, subdividing the

2 track of land into lots, blocks and streets.  Okay.  And on

3 those lot blocks and streets, there were three main roads,

4 your Honor, that basically dead end into the ocean.  

5 It was Arcadian Road, which was 75 feet in width,

6 Kingston Road which was 70 feet width and Ocean Lakes Road,

7 which was roughly, I think 40 feet in width.  And the intent

8 was that those roads were -- obviously, you just need 25 feet

9 for -- for purposes of road services to go for ingress and

10 egress.  

11 But the reason why the width of those roads were so, I

12 would say overly wide, is to the intent of -- as far as what

13 -- as far as putting up our witness and evidence in the case,

14 was to allow the individual property owners to temporarily

15 park along the road in order to gain access to beach for the

16 recreational use of enjoyment.  

17 And we have an affidavit from Bill Bellamy, who was

18 Robert L Bellamy's son.  And he actually, per his affidavit,

19 was working on those maps as far as the arcade short

20 subdivision.  And he indicated in his affidavit that the

21 intent was, because he asked his dad -- Bill asked his dad. 

22 Said, dad, these roads are too wide.  Should we shorten as

23 far as decrease the width?  

24 And he said, no.  Because the sole purpose of the width

25 of the road is -- is so that the individual property owners
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1 within the subdivision can temporary park there for purposes

2 of gaining access to the beach for the recreational use of

3 employment.  And your Honor, that's set forth in this

4 affidavit of Bill Bellamy and I have two other affidavits

5 too.  

6 But for purposes of this hearing, well, the -- really

7 the guts of our lawsuit, your Honor, is -- is that all the

8 140 property owners, and we don't represent all of them, but

9 we represent the association of 40 property owners, is that

10 they have the implied right to temporarily park along

11 Arcadian Road for the sole purpose of gaining access to the

12 beach for the recreation enjoyment.  

13 Now we acknowledge that their right to temporary park,

14 they cannot interfere with the ingress and egress rights of

15 other lot owners or people who reside in Arcadian One

16 horizontal property regime.  And in for purposes of this TR

17 hearing, I've talked to Chris Clark, I've also talked to

18 Dominic Stark, and they -- for purposes, they're not

19 admitting that we have a sticker, right.  

20 But they're acknowledging that we have the right to

21 part there for the hearing subject to my clients, you know,

22 putting a sticker on their car and paying a fee of $25.  We

23 have no problem with taking this sticker and putting in on

24 our -- on my client's car for purpose identification, so

25 their security officers can walk down there and see that
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1 there are people that obviously reside in the subdivision.  

2 It's also important to -- also, I would like to point

3 out, your honor, that Arcadian One subdivision has an

4 agreement with Arcadian Ridge subdivision as well as ocean --

5 was it Green Lake -- was it --

6 MR. BENIK:  (Inaudible).

7 MR. BELLAMY:  Green Lake subdivision that -- who reside

8 outside of Arcadian Shore subdivision, that their individual

9 lot owners who -- who do not reside in Arcadian Shores can

10 temporarily park along Arcadian Road, as long as they pay a

11 $25 fee and put the sticker on their car that Arcadian One

12 gives them.  

13 Our position is -- is that we don't mind putting the

14 sticker on the car, but we don't want to have to pay $25 for

15 it.  We feel like the -- our lawsuit is essentially a lot --

16 some of the law owners, for example, Linda McCracken's wife,

17 who's 90 years old, your Honor.  They purchased -- Mrs.

18 Kraken (ph) purchased their property back in the late '60s or

19 early '60s.  

20 And her -- per her -- if you go back and look at the

21 complaint, she had indicated or at least her testimony would

22 be upon information to believe, that she has always used

23 Arcadian road going back in the '60s, '70s and '80s, all up

24 until, I guess maybe the last 20 years for purposes of, you

25 know, temporary parking to gain access to beach for
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1 recreation and enjoyment.  

2 It's always been like that.  Arcadian One subdivision

3 purchased the property back in 2023, and once they purchased

4 it, they started to regulate it.  And they -- and -- and one

5 of the things I wanted to point out is there's some

6 disagreement of whether or not our clients have acquiesced

7 regarding, you know, putting the sticker on our car or our

8 position is that our clients have never agreed to put the

9 sticker on the car.  

10 We would put the sticker on the car, but we've never

11 agreed, the majority of our clients, to pay the $25 fee. 

12 Because we don't -- we believe that we have the independent

13 right to temporary park there not subject to a -- a fee which

14 could increase, you know, go for 25 to 50 to $200, $300.  

15 And I asked Chris, and I asked Dominic if they can, you

16 know, give me assurances that going forward, that that fee,

17 you know, going from this year and next year is not going to

18 substantially increase.  And -- as far as what the clients

19 have to pay in order to get a -- a sticker to a temporary

20 park along Arcadian Road to gain access to the beach.  

21 And that's what the problem is.  Our position is we'll

22 be happy to use their stickers, but we don't have to pay for

23 them.  We will agree to pay the pro rata share for road

24 maintenance, but we just don't want to be regulated regarding

25 the sticker fee because the problem we've had is we've
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1 reached agreements tentatively with other prior boards on

2 Arcadian One horizontal properties or the Association.  

3 And then the new board comes in and they don't honor

4 the old agreements.  And the point being is, is that we --

5 we've -- we've tentatively reached agreement that they can

6 allow -- they're going to allow us -- not going to recognize

7 if we have a legal right to part there, but they're going to,

8 for purposes of the status quo, that our clients will have

9 the right to temporary part there long as they use their

10 sticker and we pay the $25.  

11 We'll be more than happy to use the sticker.  But we --

12 we don't want to subject ourselves to a monetary amount of

13 regulation when we feel like that our rights -- that the

14 clients have required are independent of -- of any right they

15 would have to regulate it.  

16 When they bought the property, a portion of Arcadian

17 road in 2023, is subject to our client's rights.  And if you

18 go back and look in the complaint, your Honor, there's a Hail

19 order.  And the Hail order is the case where Allen Jeffcoat

20 represented Judy Hail back in 1982, and he went before Judge

21 Breed (ph).  And Judge Breed indicated that all the

22 individual lot owners within Arcadian Shore subdivision had a

23 right to use the roads for ingress and egress in order to

24 gain access to the beach.  

25 One of the things that was never dealt with, because it
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1 was never a problem back in the early '80s, is the right to

2 temporary parking in order to gain access to the beach.  And

3 we believe that based upon the, you know -- the affidavits of

4 Paul Benik and Anton Foster (ph) and Bill Bellamy, that they

5 have the temporary right to park there to gain access to the

6 beach, long as they don't interfere with anybody other's

7 rights.  

8 But it -- but with that said, your Honor, after I would

9 like at least call two witnesses to present some testimony

10 that as far as regarding the regulation of the use of the

11 road, that my clients have never, you know basically agreed

12 that -- they'll accept the sticker, but they're not going to

13 agree they have to pay the $25.  And I would at least present

14 the history, the relevant and the reason why that's relevant

15 is -- is the status quo is -- is that we've always agreed or

16 acknowledged we'd use their stickers, but we just don't want

17 to have to pay for.  

18 Because -- get a little water right here.

19 THE COURT:  (Inaudible).

20 MR. BELLAMY:  Because one thing I would want to point

21 out too is -- is that the -- the association also, by and by

22 owns Arcadian Lake, which is roughly seven acres.  And

23 Arcadian One has ingress and egress rights regarding the

24 lake.  Our clients pay $20,000 a year to maintain the lake

25 and to deal with issues regarding cleaning the lake and --
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1 and storm water, and other problems with it.  

2 If we've never asked Arcadian One's unit owners or

3 condominium unit owners to pay a pro rata share regarding the

4 maintenance of the lake.  And we feel like we don't have a

5 problem utilizing their sticker, we just want to say that

6 they have the right to regulate us when we feel like our

7 rights are independent occurred before they purchase the

8 property.  And you know, at this point, your Honor, if the

9 Court would allow me to, I'd like to call Scott -- Scott

10 Mileson, my first witness.

11 THE COURT:  All right.  Let me -- let me -- before you

12 do that.

13 MR. BELLAMY:  Yeah.

14 THE COURT:  Mr. Clark or Mr. Star, which one of y'all

15 is going to be arguing this?

16 MR. CLARK:  I'll take a shot, your Honor.

17 THE COURT:  Mr. Clark, let me just ask you this, just

18 to -- it -- it sounds as if there may be no argument on the

19 status quo or is that wrong?

20 MR. CLARK:  Well, your Honor, we -- that's -- that's

21 correct.  Essentially, we believe the status quo should be

22 preserved.  We tried to come to an agreement beforehand,

23 before we even got here, and we weren't able to do that.  We

24 had made a proposal and that proposal had not been accepted.  

25 So as far as the status quo, we believe the status quo
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1 should stay in place, which is reasonable administrative

2 regulation of this access right.  We are not barring anybody

3 from getting on this road.  And there have been affidavits

4 have been submitted and of course we submitted an affidavit

5 and a memorandum discussing that position.  

6 Your Honor, we -- I -- I would simply say regarding

7 witnesses, this is a motions roster for a TRO.  The issues in

8 the TRO are relatively narrow.  The parties have had

9 opportunities to submit affidavits and I -- I don't believe

10 that it would be productive, have witnesses.  If they want to

11 do that, I'd be happy to cross-examine anybody they put up. 

12 It's my play.

13 THE COURT:  My -- my thoughts are; I -- I don't know if

14 any of this is necessary.  If -- if the -- right now where

15 I'm looking at a TRO as something that immediately needs to

16 be -- either there -- there needs to be a change or there --

17 it needs to stay.  And it sounds as if everybody's in

18 agreement that the access is -- I mean, are we in agreement

19 that they can use it right now?

20 MR. CLARK:  Yes.  If -- if Mr. Bellamy and his clients

21 can accede to the fact that they don't have unfettered right

22 to -- to park.  That they have to abide by the regulations of

23 the owner of the estate because they have a -- they have what

24 they claim is an access easement, so that is a right upon the

25 estate of another.  
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1 So we have the right to just make reasonable

2 administrative rules so that folks that don't belong in that

3 area don't go in that area.  So we ask for a sticker and that

4 sticker be stuck to the -- to the windshield.  We ask for

5 them to pay the cost for that sticker.  The cost of that

6 sticker, which is charged not just to Arcadian Shore single

7 family residence folks, but to other folks that have access,

8 cost is $25, which we think is reasonable and is -- it's

9 similar to cost elsewhere.  

10 So we ask for that.  We ask that they sign a waiver so

11 that when they -- they park in that area and they get that

12 sticker, they sign that waiver.  So that way we are not

13 exposed to liability for conduct that's inappropriate or --

14 or criminal or outside scope of the license.  So that's all

15 we ask for.  

16 We are not asking, and we have never blocked for

17 purposes of this TRO and within the timeframe we're talking

18 about, we have never blocked access to that road.  That's not

19 what this is about.  We have not reached an agreement on

20 that.

21 But it is Mr. Bellamy's burden, it's his motion.  And

22 if he believes that some of those issues are no longer in

23 play, then he may certainly stipulate to that fact and we --

24 we would appreciate that.  But otherwise we're -- we're happy

25 to move forward with our own.
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1 THE COURT:  All right.  I -- I'm -- my point was, is if

2 we're -- it appears to me that the -- the disagreement is

3 over the $25 right now.

4 MR. BELLAMY:  That's Right, your Honor.  And -- and --

5 THE COURT:  I just don't know how putting witness

6 testimony what that has to do with the $25.

7 MR. BELLAMY:  Your Honor, it's the status quo is that

8 the status quo was -- is that they've never since going all

9 the way back to the late '60s, early '70s, the people that --

10 the -- the property owners of Arcadian One subdivision have

11 never paid any kind of a monetary fee for the right to

12 temporary park along Arcadian Road.  

13 Only until 2023, and around that, when they -- when

14 Arcadian Shores -- Arcadian One's Association purchased the

15 road.  Okay.  Part of the road, not all of Arcadian Road,

16 they began to regulate it.  And we don't -- and your Honor

17 purposes though, we don't have a problem paying a pro rata

18 share regarding the maintenance of the road.  

19 What we don't want to happen is -- is say that our use

20 to temporary park alongside Arcadian Shores as a -- just in

21 -- into the beach, is subject to a monetary fee, which can

22 increase, which we have no control over, over a period of

23 time.  If you go from -- and I asked Chris Park.  I said,

24 well, as long as you can ensure us that the $25 would, you

25 know, stay the same in perpetuity.  
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1 He's like, no -- no.  He goes -- then ultimately what

2 that's going to do is if they have the right to assign a fee

3 for the use of the road and it gets up to three or $400, then

4 I asked well, what about that?  And Chris says, well, you

5 have to, you know, bring another lawsuit and -- and, you

6 know, and basically, and -- and deal with it at that time.  

7 We're -- we're trying to avoid that.  We're trying to

8 deal with all the issues in this lawsuit so there is no

9 future lawsuit down the road.  It -- our clients, the

10 majority of our 144 property owners, and we're talking about

11 current owners and -- and prior owners of those lots have

12 never paid a monetary fee to use the road for -- for access

13 purposes to gain access to beach.  

14 We'll be happy to use the sticker and we'll be happy to

15 give Mr. Clark's clients the deeds, the -- as far as the

16 license plate number to all the people who are part of -- who

17 actually own lots, the 149 lot owners within the subdivision,

18 and the people that are also members of the association,

19 we'll give them documentation so their security officer can,

20 you know, when he's going down there and checking, you know,

21 whose car it is that they can see that -- that this person

22 who's -- who's parked there resides -- based on the license

23 plate resides in our King Force subdivision.  

24 We'll get all that information to them and we'll -- we

25 will assume the burden of putting it together and putting in

612



16

1 a notebook.  We just do not want to have this independent

2 right which existed prior to Arcadian One, acquiring the

3 property is saying that they have the right to subject us to

4 a monetary amount for purposes of, you know, administratively

5 of -- of, you know -- of regulating who parks there and who

6 doesn't park there.  

7 And -- and the point is from the status quo, your

8 Honor.  I'll go by the affidavits, the status quo is

9 essentially saying -- is -- is that if you read Paul Benik's

10 affidavit and Anton's affidavit, they've never paid any --

11 the majority of the property owners within the subdivision

12 have never paid a nominal fee, which may -- may no longer be,

13 and in the future may not be a nominal fee for purposes of

14 the right to park there.  

15 But we will acknowledge that if a -- if -- for our own

16 maintenance purposes, we'll pay our pro rata share for that. 

17 Again, we're not charging Arcadian One to use Arcadian Lake,

18 which they have easement rights to.  And -- and our clients

19 pay $20,000 for maintaining the lake.  We're not saying,

20 okay, in order to use our lake, you got to put a sticker on

21 your car and you got to pay 25 or $50.  

22 We're assuming that total responsibility, the property

23 owners are assuming that total responsibility regarding

24 Arcadian Lake.  We just want to get in a position down the

25 road that some future board may come in and say for, you
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1 know, purposes of generating revenue, we're going to charge

2 $400 for the ticket.  

3 And, you know -- and we don't want to admit that we're

4 subject to the association, you know, applying a monetary fee

5 in order to park there.  Like Mr. Clark doesn't want to admit

6 that we have legal right to, you know, temporary parking on

7 Arcadian Road for the purpose of gaining access to the beach. 

8 And, you know, so he doesn't want to admit that we have legal

9 right.  But we don't want to admit that we're subject to that

10 as far as that $25 fine because that can increased down the

11 road.

12 THE COURT:  Let -- let me ask you this, as far as the

13 -- the testimony that you would like to elicit, is there

14 anything different than what is already in the affidavits

15 that y'all provided?

16 MR. BELLAMY:  The only thing, I -- only thing I would

17 say is Scott Miles would indicate two years ago, back in

18 2023, that -- that he had communications with Arcadian One

19 association, the board president, and their position was we

20 did not have the right to park there, even if we would pay a

21 $25 fine.  And -- and basically put their sticker on our --

22 on the cars, there would be individual property owners.  

23 They took the position; we didn't have the right to do

24 that.  So they -- they've been inconsistent to say the least. 

25 I'm just -- the only thing I'm saying, your Honor, is I think
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1 we've got an agreement for purpose of the TRO or injunctive

2 -- a temporary injunction, that they'll acknowledge that we

3 have the right to temporary park during this lawsuit while we

4 litigate that we have the legal right to park there

5 temporarily.  

6 I would just say, your Honor, one of the things that

7 we're litigating the case is -- is that we're not subject to

8 a monetary fine for purposes or a cost, you know, for putting

9 a sticker on our car because we don't know what's going to

10 happen down the road as far as that -- if -- if that amount

11 keeps going up.  And then we -- we don't want to acknowledge

12 that we're subject to that.  That's -- that's one of the

13 issues we're going to litigate in lawsuit, your Honor.

14 THE COURT:  All right.  Mr. Clark?

15 MR. CLARK:  Yes, your Honor, just a few things.  I

16 heard Mr. Bellamy talk about a monetary fund.  Well, I sure

17 -- I -- I sure hope that's not what it is.  I think that --

18 MR. BELLAMY:  Monetary amount, your Honor.  I stand

19 corrected.

20 MR. CLARK:  As we -- as we said this $25 has been in

21 place for two years now.  And for two years it stayed 25.

22 THE COURT:  And that's what the -- y'all charged to

23 your own residents.

24 MR. CLARK:  To our own residence, to -- to get this

25 decal that you can put right there on the window.  And it's
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1 true that it hasn't historically been required, but

2 historically there hasn't been the requirement of a decal. 

3 The truth of the matter is that the history of this access in

4 Horry County is changing and folks are coming in Horry County

5 that are doing things that they haven't done before.  

6 Loud music on the beach, vandalism, things that --

7 things of that nature.  The population is increasing.  So

8 it's incumbent upon the board to take action to make sure

9 that the right people and only the right people are accessing

10 this drive because it's a -- it's a valuable vista.  It's --

11 it's a place where people want to park and -- and leave their

12 vehicles sometimes overnight.  

13 So they're just trying to -- they're just trying to

14 regulate that, your Honor.  And $25 is imminently reasonable

15 to bring it back to the law.  We are at a TRO stage and

16 Mister -- Mr. Bellamy gave testimony about my -- my

17 declarations.

18 And it is true that I did tell Mr. Bellamy that I

19 couldn't say in the future what that charge will be because I

20 don't know what the printing charges will be in the future

21 for that, what the reasonable administrative charge would be

22 that would overburden the estate.  

23 We certainly don't have a right to overburden the

24 estate, but to do what's reasonable.  I can't predict what

25 that is, I simply don't know.  But I do know that according
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1 to the law that the owner of the estate has, and this is from

2 restatement third of property, they have a right to impose

3 reasonable conditions on use as long as the purpose of the

4 easement is not frustrated.  

5 By Mr. Bellamy's own declaration, we're not frustrating

6 the purpose of the easement.  So for purposes of this hearing

7 for the TRO, there are no facts which would show that there

8 is a likelihood of irreparable harm that can be remedied by

9 some other mechanism.  For example, legal damages.  In this

10 case, Mr. Bellamy and his client have brought a lawsuit

11 asking for monetary damages.  

12 Saying that because you don't allow us to park on this

13 -- in this beach access, our property values are diminished,

14 you've been negligent and therefore you owe us money.  So

15 even if there were a -- a likelihood of irreparable harm and

16 there's not, there is a remedy available at law which would

17 frustrate equitable relief.

18 THE COURT:  Yep.  Let me ask you this generally when a

19 TRO is granted there's a bond requirement, I'm just wondering

20 if the bond requirement would be waived if it was a $25 fee

21 per ticket or of course per sticker.

22 I'm just saying that way association and the members

23 don't have to post a bond if I would -- if I was to grant a

24 TRO in exchange, they pay right now $25 per sticker.  So that

25 way y'all know who's got the stickers, but I -- I don't know,
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1 I'm just throwing that out there.

2 MR. BELLAMY:  No, I don't necessarily have a problem

3 with that.  Long as for the record, that we're not

4 acknowledging legally they at this point of, you know, as far

5 as the lawsuit that they have the right to assess a monetary

6 value.  I don't have a problem for just for the TRO, but I

7 don't want to have them come back and say --

8 THE COURT:  The -- the issues that I'm -- I'm hearing

9 you say we can't park, but -- but we've agreed to park.  And

10 I'm hearing Mr. Clark say we're not denying them from parking

11 there.  And so it -- it puts me in a situation where I'm

12 going, what -- what are we arguing about right now other than

13 a sticker and $25?

14 MR. CLARK:  Well, let me just --

15 MR. BELLAMY:  Your Honor, I would ask -- Paul, you want

16 to address the Court at this point?  Your Honor, if you would

17 just listen.

18 THE COURT:  Sure.

19 MR. BELLAMY:  Go ahead.

20 MR. BENIK:  (Inaudible).

21 MR. BELLAMY:  Yeah, just stand up.

22 MR. BENIK:  Your Honor, the $25 is not an issue now,

23 like they said, but I have a golf cart.  I have two cars in

24 my family, so I'm going to have to go and get 75 to a hundred

25 dollars just to get -- to get the number of stickers.  You
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1 know, this -- is this a one-person deal?  I think that's what

2 they're talking about.  

3 And that's not what we did.  We have -- we have

4 everybody in -- not everybody has a golf cart.  We didn't

5 have golf carts back, you know, when the development was

6 started.  Golf carts were used on the golf course and not --

7 not going to beat.  Now that's a normal thing, and that does

8 happen.  

9 Everybody -- not everybody has a golf cart, but -- and

10 not the majority has golf carts, but they do have carts and

11 most of them -- we have two family cart.  We have --

12 everybody has a car, so you dealing with two or three

13 vehicles plus the golf cart for that.  So that's the stuff

14 (inaudible) following.

15 THE COURT:  Nodding his head.  I don't know which way

16 it was, but.

17 MR. CLARK:  Yeah -- yes, your Honor.  I would just say

18 I agree that -- that Mr. Benik has multiple vehicles.  We are

19 restricting it access to the owners.  That's the -- that's

20 the claim under the easement.  And the owners have as one

21 vehicle per owner.  

22 The problem do we -- if we do not do that, if we don't

23 exercise that reasonable restriction, then Mr. Bennett comes

24 with his van and his golf cart and other recreational

25 vehicles, and that overburdens the Arcadian estate.  It makes
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1 it impossible for folks to enjoy the -- the estate as it's

2 intended.  So that's why we've -- we're engaging in

3 reasonable restrictions.  

4 Yes, that is one of the requirements, but it's a

5 neutral requirement.  It's applied not just Arcadian Shore

6 single family residents, but to all others who have access to

7 this parcel under -- under their claim of Right.

8 So we are exercising reasonable restriction and that --

9 the problem that we have, and I think that Mr. Bennett's

10 statement is exemplary of it, that folks don't want to pay

11 for the privilege of this sticker, which protects everybody

12 who wants to access that beach.

13 MR. BENIK:  We -- your honor, since 2007, when -- when

14 the roads were -- the roads were paved in 2004, when we had

15 Coquina roads, we really didn't have a problem.  Now, when we

16 -- when the roads were paved, we had new people coming into

17 the area.  And people were using the access to the beach that

18 were outside the development.  

19 What we did was, in 2007, we've been using a -- our own

20 out of courtesy to those in front property owners, the two

21 condos and the hotel, we get -- we've been using our own

22 universal sticker system.  We got -- we have -- we have one

23 for the golf cart and a pass that we use to put on the dash

24 of a car.  

25 And they -- and each -- each homeowner gets one parking
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1 one -- if they got a golf cart, they get a decal.  If they

2 get they get the -- if they don't, they get just the -- the

3 car parking pass.  We've done this since 2007 and it's

4 worked.  We never had any complaints.  And I'll tell you this

5 today -- today, not prior to them regulating, there were

6 never no more than eight or 10 cars down there at one time.  

7 No -- and -- and the -- the Council said that they

8 charge their -- their people $25 but their -- their

9 homeowners have their own parking space with -- inside --

10 inside the condominium --

11 THE COURT:  Complex.

12 MR. BENIK:  -- complex.  So they don't park out there

13 unless it's overflow.  And I've never seen -- the only

14 overflow I've ever seen that Arcadian One has done, they --

15 they resurfaced their parking lot.  So they put all the cars

16 out there and nobody could park down there at that time.  

17 But it's a non -- we've always treated as a non -- we

18 understood it was a non-exclusive agreement.  I was there at

19 the beginning.  My -- my parents were part of the -- Mr. John

20 McLeod was the managing -- was the managing director of the

21 -- you call the shots for Ocean Lakes.

22 MR. BELLAMY:  He was the -- he was the managing member

23 for the development.

24 MR. BENIK:  RL Brown.

25 THE COURT:  Yeah.
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1 MR. BENIK:  They were -- it was always expressed in the

2 office and every -- and -- and out -- and when property was

3 sold, the -- even Ocean Lakes saw built spec homes, three or

4 four spec homes there in the late '70s.  And all of that was

5 built upon the basis that parking at -- the parking in the

6 beach to temporarily -- temporary -- on a temporary basis to

7 access and enjoy the beach was all part of it.  Or we

8 wouldn't be selling lots at Arcadian shores.

9 MR. BELLAMY:  Your Honor, we --

10 THE COURT:  Hang -- hang on a second.  And we've kind

11 of gotten off track here.

12 MR. BENIK:  I understand, your Honor.  Yeah.

13 THE COURT:  So let's, let's kind of get back on that,

14 Mr. Clark.

15 MR. CLARK:  Yes, your Honor.  what I would say is that

16 it seems clear from this brief exchange that there are is a

17 dramatic difference between the perception of the facts

18 amongst the parties.  And that's why TRO is inappropriate in

19 this case.  

20 TRO should not preempt orally decide these questions of

21 fact by -- by the mechanism of the drastic remedy of

22 restraining order.  Our courts have said that A TRO is the

23 drastic remedy because it runs the risk of violating the due

24 process rights for the litigants who don't have the

25 opportunity to fully -- fully and fairly vet the facts before
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1 the Court invokes its power to decide.  

2 Regarding -- here's an example of the drastic

3 divergence of fact -- factual questions.  Mr. Bennett

4 indicated that Arcadian single family residence, HOA, issued

5 their own parking passes and it worked fine.

6 We acknowledged that they issued their own parking

7 passes, but it worked terribly because what actually happened

8 is that there would be copies of that parking pass that were

9 passed along to friends, acquaintances, folks that didn't

10 have a right to park there.  

11 And that created an -- an dramatic -- a dramatic

12 interruption.  And that created a -- a problem with parking. 

13 And so my client wanted to reasonably regulate to make sure

14 that those kind of passing of the -- of the piece of paper

15 back and forth didn't occur.  And that's why we have imposed

16 what we believe are reasonable regulation.  So there're just

17 drastic differences of fact in this case.  And those should

18 not be decided at this stage in A TRO.

19 MR. BELLAMY:  Well, your Honor, one thing I would say

20 is -- is Ms. Clark knows that whether it's a TRO and whether

21 it's a -- a motion for a temporary injunctive relief, the

22 findings of the Court are not binding on the parties.

23 Okay.  All we're basically saying is, is that, your

24 Honor, I'll just simplify, if for purposes of this TRO, the

25 right for -- our clients to have the right temporary park
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1 along Arcadian Road, we'll pay the $25 as in lieu of the bond

2 with the understanding that we're not waiving the right to

3 object to paying that fee during the -- the -- litigating

4 this lawsuit on the merits.  

5 The other point I -- and the last thing I want to say,

6 your Honor, so were clear on this is Arcadian One associated

7 is currently, like I mentioned earlier, is allowing other

8 associations outside of the subdivision to temporarily park

9 along Arcadian Road for a fee.  

10 So what they're using is -- is parking to generate

11 money for -- to earn revenue for -- to offset what their unit

12 owners or condominium owners would have to pay regarding

13 their, you know -- their annual assessments.  

14 So that's the problem that we've got.  But the purposes

15 of this hearing, your Honor, we'll -- if -- we'll agree that

16 our clients pay $25 in lieu of posting a bond, subject to our

17 right to litigate that they're not subject to the fine

18 regarding the merits of the lawsuit.  Hope that will clear

19 everything up, your Honor.

20 THE COURT:  Mr. Clark, anything else?

21 MR. CLARK:  Yes, your Honor.  I think I'd rest on the

22 prior argument.  The only thing that I would say is that

23 regarding the $25, Mr. Bellamy indicated that we're allowing

24 other regimes to -- to park in this place.  Now he did not

25 indicate that that creates no burden to the estate in the
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1 course of their TRO.  

2 But these folks also have to pay $25.  They pay an

3 annual (inaudible).  That's part of our -- part of our

4 process.  It's a reasonable process because ownership

5 changes.  Folks change.  They don't no longer own, they don't

6 have the right anymore.  So we would simply say that this

7 should be an annual requirement that we should be allowed to

8 administer reasonably and not subject to any TRO relief.

9 THE COURT:  All right.  Gentlemen, what I'm going to do

10 is take a look at everything.  How you've given me the

11 Bellamy Law Firm Bible here.  I mean (inaudible).  And to be

12 honest with you, I -- I was in Charleston last week.  I was

13 in Columbia the week before that.  I haven't had any

14 opportunity to go through that.  And Mr. Clark, I know that

15 y'all also filed some response and stuff that I need to take

16 a look at.  So I'll hold any ruling.

17 (THERE BEING NOTHING FURTHER, THIS HEARING IS CONCLUDED)
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