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ARGUMENT

Appellant-Respondent Rom Reddy (“Reddy”) advances three substitute boundaries the
Coastal Tidelands and Wetlands Act (“CTWA” or “Act”) does not contain. He substitutes the
setback line for the statutory definition of “beaches,” the mean high water line and public trust
doctrine for the Act’s critical area permitting provisions, and a narrow dictionary formulation of
“periodic” for the physical coastal processes the Act regulates. See Reddy Resp. Br. 2-7, 11-13,
20-21.

These arguments fail to acknowledge that the Act separately defines “beaches,” separately
lists “beaches” as a critical area, and separately lists the “beach/dune system” as another critical
area. S.C. Code Ann. § 48-39-10(H), (J)(3), (4). The setback line appears in the separately defined
beach/dune system critical area, but not in the beaches definition. Id. § 48-39-10(H), (J)(4).

Reddy also relies on conclusions the ALC never made. The ALC did not hold that beaches
cease landward of the setback line, that DES lacks statutory beaches jurisdiction there, or that the
physical conditions at the Site fell outside § 48-39-10(H). The ALC expressly declined to decide
whether the structure was located in statutory “beaches” or whether the area was subject to
“periodic inundation,” and instead relied on § 48-39-120(C) to require removal because the hard
structure adversely affected the public interest. R. pp. 146, 158, 163.

That posture matters. Before trial, the ALC left for trial whether Reddy’s activities occurred
in “beaches” after recognizing DES jurisdiction over the Beaches Critical Area and rejecting the
notion that § 48-39-290 eliminated the statutory permit requirement for beaches. R. pp. 52-53, 61.
Reddy cannot recast the final order’s refusal to decide that issue as an affirmative holding that the

setback line eliminates beaches jurisdiction.





The statutory text, regulations, CMP, and record all point the same way: “beaches” remain
a separate critical area; the Site satisfied the statutory definition; and Reddy altered that critical
area without a permit. Because of these inescapable conclusions, the ALC erred when it declined
to find a violation and when it failed to impose a penalty despite Reddy’s unlawful conduct.

I REDDY’S RESPONSE DEPENDS ON REPLACING THE STATUTORY
BEACHES DEFINITION WITH NONSTATUTORY BOUNDARIES.

Reddy’s boundary arguments fail because none of the substitute boundaries he invokes
appears in § 48-39-10(H). The setback line, public trust boundary, and ordinary tide title cases
may be relevant in other contexts, but they do not replace the physical test the General Assembly
wrote for statutory beaches.

A. Reddy’s setback line theory rewrites § 48-39-10(H).

Reddy’s first premise is that the setback line is the landward limit of DES’s beachfront
jurisdiction. The operative definition is physical: “‘Beaches’ means those lands subject to periodic
inundation by tidal and wave action so that no nonlittoral vegetation is established.” S.C. Code
Ann. § 48-39-10(H). It does not mention the setback line. The setback line appears only in the
beach/dune system provision, a distinct and separately recognized critical area. Id. § 48-39-
10(J)(4). Reddy’s theory therefore would require the Court to alter the definition of § 48-39-10(H)
to include the following phrase: “but only seaward of the setback line.” That is not interpretation;
it is a rewrite. The Court should apply the definition the Legislature enacted, not the text Reddy
seeks to have engrafted.

B. Regulation 30-21(H)(3) cannot override the statutory beaches definition.

Reddy relies on Regulation 30-21(H)(3)’s statement that the Department’s “permitting

jurisdiction on beaches is determined by the location of the setback line.” That sentence cannot





amend § 48-39-10(H), erase “beaches” from § 48-39-10(J)(3), or convert the setback line into a
limitation the General Assembly omitted from the “beaches” statutory definition.

The statutory text controls. Courts give statutory words their plain meaning and reject an
agency interpretation that contradicts the statute. Davis v. S.C. Dep’t of Corr., 444 S.C. 138, 150,
906 S.E.2d 569, 575-76 (2024). Here, the Act separately defines “beaches” and the “beach/dune
system,” and only the latter is tied to the setback line. S.C. Code Ann. § 48-39-10(H), (J)(3), (4).

Other regulations preserve this distinction. Regulation 30-10(B) states that “[t]he
Department has permitting authority over beaches and the beach/dune system.” S.C. Code Ann.
Regs. 30-10(B) (emphasis added). Regulation 30-11(D) likewise refers to the “beaches and
beach/dune system critical areas.” Those provisions treat beaches and the beach/dune system as
separate critical areas, and Regulation 30-21(H)(3) should not be read to defeat that structure.

Nor does the 2024 amendment to Regulation 30-13(N)(3)(a) prove a prior statutory gap.
Regulation 30-13 was titled “Specific Project Standards for Beaches and the Beach/Dune System”
before and after the amendment. In any event, a project standard cannot amend § 48-39-10(H),
remove “beaches” from § 48-39-10(J)(3), or add a setback line limitation the General Assembly
never included.

C. Reddy’s public trust argument does not answer the statutory permitting question.

Reddy’s public trust argument attacks public trust as a source of beaches jurisdiction but
CCL does not rely on it for that purpose. This is not a title case, a claim that the State owns Reddy’s
upland, or a claim that the public has acquired common law dry sand rights across his property. It
is a statutory permitting and enforcement case under the Act.

The decision in McQueen v. S.C. Coastal Council confirms the distinction. The Court there

discussed public trust in terms of State title and control below the high water mark. 354 S.C. 142,
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150-51, 580 S.E.2d 116, 120-21 (2003). That is not the equivalent of a statutory beaches test.
Beaches are defined by physical conditions, and § 48-39-130(C) separately requires a permit
before a person alters “any critical area.” S.C. Code Ann. §§ 48-39-10(H), -130(C). Reddy’s
argument requires the substitution of the public trust boundary for the statutory beach definition
but, again, those are distinct boundaries.

D. Reddy’s definition of “periodic” is both overly narrow and contrary to the statute
and the record.

Reddy reads the phrase “periodic inundation” to include only ordinary astronomical tide-
table inundation. The statutory language is not so limited. Instead, the statute further defines the
phrase: a “periodic inundation by tidal and wave action.” S.C. Code Ann. § 48-39-10(H) (emphasis
added). It does not say daily inundation, predicted astronomical tides only, average waves only, or
that the same line on the beach must be wet at the same time every day.

CCL does not rely on one isolated storm event or contend that every storm surge event
automatically creates statutory beaches. Instead, Mr. Jones based his testimony on coastal
engineering literature, including U.S. Army Corps of Engineers materials, that use “periodic” to
describe conditions recurring over time, including at irregular intervals. R. p. 4549; R. pp. 2531—
2533, 2535-2536. Mr. Goodrich’s narrower definition came from decidedly noncoastal physics
materials and excluded storm surge, tide stacking, and wind waves. R. pp. 2748, 2804-2807. The
point is not that expert literature expands the statute; it is that Reddy’s definition excludes wave
action and recurring coastal conditions the statute expressly includes. The statutory language and
the expert testimony both refute Reddy’s overly narrow definition.

Reddy’s reliance on Cape Romain Land & Improvement Co. v. Georgia-Carolina Canning

Co., 148 S.C. 428, 146 S.E. 434 (1928), and State ex rel. McLeod v. Murrell’s Inlet Camp &





Marina, Inc., 259 S.C. 404, 192 S.E.2d 199 (1972), is unavailing. Those title cases used high-
water concepts to determine ownership of tidelands; they did not interpret § 48-39-10(H), address
“beaches” as a statutory critical area, or decide the reach of CTWA permit requirements. Section
48-39-10(H) does not ask who owns the land or how far high water reaches. It asks whether the
land is subject to periodic inundation by tidal and wave action so that no nonlittoral vegetation is
established.

I1. THE ALC DID NOT HOLD THAT THE SETBACK LINE IS THE
LANDWARD LIMIT OF STATUTORY BEACHES.

Reddy’s deference argument depends on treating an avoided issue as a decided issue. The
order under review contains no finding that the Site was not statutory beaches and no holding that
the setback line is the jurisdictional ceiling.

A. Reddy’s response misstates the decision under review.

Reddy repeatedly says the ALC “correctly found” that beaches are not an independent
jurisdictional category landward of the setback line. The ALC did not make that conclusion. What
the ALC actually stated is this: “I do not find it necessary to determine whether Respondent’s
structure is located in the statutorily defined ‘beaches’ and thus whether the area where the
unpermitted activity occurred was specifically subject to ‘periodic inundation.”” R. p. 146. The
court then relied on § 48-39-120(C) because it found adverse public interest effects. R. pp. 146,
158, 163. Reddy cannot claim deference to the ALC’s avoided beaches ruling while asking this
Court to decide, as a matter of law, the setback-line issue the ALC did not decide.

B. A refusal to decide is not entitled to substantial evidence deference.

Reddy attempts to frame this appeal as an attack on factual findings, but CCL does not ask

this Court to reweigh evidence or draw a new vegetation line. The ALC’s criticisms of particular





evidence did not become findings that the Site was not beaches, that DES lacked jurisdiction, or
that the setback line controlled. The error is legal: the ALC declined to decide statutory beaches
status and the permit violation, then used setback line and regulatory history concerns to support
complete penalty vacatur. De novo review applies to the statutory interpretation question;
substantial evidence deference applies only to factual findings actually made, not to an avoided
statutory determination. See Sierra Club v. S.C. Dep’t of Health & Env’t Control, 387 S.C. 424,
438-39, 693 S.E.2d 13, 20-21 (Ct. App. 2010) (affirming and giving deference on issues the ALC
addressed, but remanding issues the ALC failed to address); Brown v. S.C. Dep 't of Health & Env’t
Control, 348 S.C. 507, 521-22, 560 S.E.2d 410, 418 (2002) (holding the lack of findings and
discussion of law prevented review and that the reviewing tribunal lacked authority to make its
own factual findings).

The reconsideration order confirms the point. CCL asked the ALC to clarify that its no
violation ruling should not be misconstrued given the record of unpermitted construction and
alteration activity. The ALC again declined, stating there was “no need to reconcile whether
Respondent violated the Act when he failed to obtain a permit” because § 48-39-120(C) authorized
removal. R. pp. 166—67. That is not a finding that the Site was not beaches; it is a refusal to decide
the question of statutory violation.

III. THE ACT TREATS “BEACHES” AND THE “BEACH/DUNE SYSTEM” AS
SEPARATE CRITICAL AREAS.

The Act’s structure refutes Reddy’s core legal premise. Beaches and the beach/dune system
are separately defined, separately listed, and separately regulated; Reddy’s reading would

improperly combine them.





A. The statutory text requires both categories to function independently.

The Act separately lists “beaches” and the “beach/dune system” as critical areas. S.C. Code
Ann. § 48-39-10(J)(3), (4). The beach/dune system is a mapped regulatory area tied to the setback
line framework. Id. § 48-39-10(J)(4). Beaches are a separate critical area defined by physical
coastal conditions. Id. § 48-39-10(H), (J)(3). Both provisions operate in tandem but separately;
Reddy’s interpretation would essentially eliminate “beaches” as a critical area.

The regulations confirm that separation. Regulation 30-10(B) gives the Department
permitting authority “over beaches and the beach/dune system,” and Regulation 30-11(D) directs
decisions involving the “beaches and beach/dune system critical areas.” Those provisions do not
collapse beaches into the beach/dune system. They treat each as a regulated critical area.

B. The BMA added the beach/dune system; it did not silently repeal statutory
beaches.

Reddy’s legislative history argument cannot overcome the text the General Assembly
enacted. Before the Beachfront Management Act (“BMA”) was enacted, § 48-39-10(J) already
listed “beaches™ as a separate critical area. See 1988 S.C. Op. Att’y Gen. No. 88-44, 1988 WL
383527, at *4 n.2. The BMA then added a mapped beach/dune system framework without deleting
“beaches,” without altering the physical definition in § 48-39-10(H), and without tying that
definition to the setback line. S.C. Code Ann. § 48-39-10(H), (J)(3), (4).

That statutory history is additive, not restrictive. Shortly after the 1988 and 1990
amendments, the Attorney General described the BMA as enacted “to supplement the earlier
provision and to enhance the ability of the Coastal Council” regarding South Carolina’s beachfront
and dune system. Op. S.C. Att’y Gen., 1992 WL 682832, at *1 (Aug. 10, 1992). That description

accords with South Carolina’s settled rule disfavoring implied repeal and requiring courts to





reconcile statutes so that later enacted legislation can operate together with earlier enacted statutes.
Atlas Food Sys. & Servs., Inc. v. Crane Nat’l Vendors Div. of Unidynamics Corp., 319 S.C. 556,
558-59, 462 S.E.2d 858, 859-60 (1995); Spectre, LLC v. S.C. Dep’t of Health & Env’t Control,
386 S.C. 357, 36768, 688 S.E.2d 844, 849-50 (2010).

Reconciliation is straightforward here. Beaches remain a critical area defined by physical
coastal conditions; the beach/dune system is a related, mapped critical area governed by the
baseline and setback line framework. Reddy’s construction fails not only because it is contrary to
the text and legislative history, but also because it would effectively repeal the separate statutory
category of “beaches” wherever the beach/dune system has a setback line.

The BMA’s own findings confirm CCL’s position. Section 48-39-250(4) states that pre-
1988 law did not provide adequate jurisdiction to protect the beach/dune system. It does not say
the Legislature intended to diminish beaches jurisdiction. The remedy was simply to add a
beach/dune system framework. When the Legislature intended the BMA to affect preexisting
authority, it spoke directly: § 48-39-290(B)(2)(d) expressly preserves § 48-39-120(C). It did not
displace § 48-39-10(H), § 48-39-10(J)(3), or § 48-39-130(C). The BMA contains no similarly
direct expression that beaches are to be folded into the beach/dune system framework.

Reddy’s surplusage argument also fails and that doctrine actually supports CCL. The
setback line retains substantial utility under CCL’s reading because it defines the landward
boundary of the beach/dune system. S.C. Code Ann. § 48-39-10(J)(4). Reddy’s reading creates the
surplusage problem by depriving “beaches” of independent meaning on oceanfront properties with
setback lines. Reddy’s reliance on § 48-39-280(E)(3) does not solve that surplusage problem. That
provision permits DES, by regulation, to exempt specifically described portions of the coastline

from “the survey requirements of this section” when the coastline is not subject to erosion, is
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unlikely to be developed because of protective government programs, or both. S.C. Code Ann. §
48-39-280(E)(3). It does not amend § 48-39-10(H), redefine “beaches,” remove beaches from §
48-39-10(J)(3), or limit § 48-39-130(C)’s permit requirement for alteration of “any critical area.”
A survey exemption is not a beaches exemption. If the General Assembly intended surveyed
setback lines to displace the statutory beaches category, it would have said so in § 48-39-10(H), §
48-39-10(J), or § 48-39-130. It did not say so in § 48-39-280(E)(3).

C. Reddy’s enforcement history argument cannot overcome the statutory text.

Reddy’s enforcement history argument misuses Gilstrap. The Court there did not treat
agency inaction as dispositive. It considered the agency’s practice as one part of a broader statutory
analysis in which the statutory text, the agency’s own prior understanding, the Legislature’s
rejection of expanded authority, and constitutional limits all pointed in the same direction. Gilstrap
v. S.C. Budget & Control Bd., 310 S.C. 210, 214-17, 423 S.E.2d 101, 10305 (1992). Here, the
statutory text points the other way. Section 48-39-10(H) defines “beaches” by physical conditions;
§ 48-39-10(J)(3) lists beaches as a critical area; and § 48-39-130(C) requires a permit before a
person alters any critical area. The BMA added a mapped beach/dune system framework, but it
did not delete “beaches,” amend § 48-39-10(H), or add the setback line to that definition. Reddy
uses alleged nonenforcement for the opposite purpose: to create a setback line limitation absent
from the statutory beaches definition. Gilstrap does not authorize that. At most, alleged
enforcement history belongs in the fair notice and penalty analyses; it cannot erase the beaches
critical area or override DES’s later site specific warnings. R. pp. 3456-3457; R. pp. 1782—-1785,

2203-2204.





IV.  THE CMP DOES NOT HELP REDDY; IT CONFIRMS THE STATUTORY
DISTINCTION HE TRIES TO ERASE.

The CMP does not create CCL’s jurisdictional theory, the CTWA does. The CMP is
relevant because it confirms the actual statutory structure. It directs a case-by-case application of
the statutory beaches definition and describes beaches as including “the foreshore and the dry sand
beach up to the line of vegetation.” CMP, Ch. III, p. I1I-3; CMP, Ch. IV.D, Beach and Shoreline
Access, IV-61. That confirms beaches are not confined to wet sand below mean high water and
are not displaced by the setback line. The CMP also separates public trust concepts from statutory
beaches jurisdiction. Its discussion of public beach ownership and access rights addresses title and
public use; the beaches critical area inquiry asks whether land satisfies § 48-39-10(H). Even if
Reddy were correct about the public trust boundary, that would not resolve the statutory permitting
issue. Section 48-39-10(H) defines beaches by physical conditions, not title, and § 48-39-130(C)
requires a permit before a person alters a critical area.

V. THE RECORD ESTABLISHES STATUTORY BEACHES STATUS UNDER
THE PROPER LEGAL STANDARD.

Reddy’s reliance on the ALC’s evidentiary critique does not change the legal question. The
ALC criticized particular lines, methods, and proof, but it did not find that the statutory elements
were absent. It declined to decide whether the Site was statutory beaches because it believed § 48-
39-120(C) supplied a sufficient removal remedy. The Court should not treat that nondecision as a
factual finding against beaches status. The record is not limited to a storm photograph or a disputed
line drawn after the fact. There is a robust site-specific record of physical conditions before, during,

and after Reddy’s construction.

10





A. The statutory test is physical, not mapped.

Section 48-39-10(H) asks whether land is subject to periodic inundation by tidal and wave
action so that no nonlittoral vegetation is established. As this text confirms, the jurisdictional
boundary is not controlled by the setback line, title, or mean high water. It is controlled by physical
conditions. That physical test is consistent with § 48-39-210(B), which recognizes that critical
areas are dynamic and that permit jurisdiction may be asserted “at any time in any critical area on
the subject property, whether shown hereon or not.” Hill v. S.C. Dep’t of Health & Env’t Control,
380S.C. 1,12 n.5, 698 S.E.2d 612, 618 n.5 (2010).

Grant v. S.C. Coastal Council confirms the same principle in enforcement. There, the
landowner argued the Council lacked jurisdiction because the filled area was not critical area after
Hurricane Hugo. 319 S.C. 348, 351-52, 461 S.E.2d 388, 390-91 (1995). The Supreme Court
affirmed the agency’s critical area determination and held that former § 48-39-200 did not restrict
the Council’s authority to decide whether a specific area was definitional critical area. Id. at 356,
461 S.E.2d at 392. The point is not that a mapped line moved; it is that the statute classifies beaches
by dynamic physical conditions.

B. Jones’s testimony and exhibits defeat Reddy’s narrow “periodic” argument.

Applying that statutory reading to the record, Reddy’s narrowed definition of “periodic”
fails. The record showed recurring coastal processes over time, including observed tides, king
tides, wave action, wrack, scarping, vegetation loss, and survey evidence predating the wall. Mr.
Jones testified that coastal engineering literature, including USACE materials, uses “periodic” to
include conditions recurring over time, including at irregular intervals. R. p. 4549; R. pp. 2531—

2533, 2535-2536.
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Mr. Jones’s king tide testimony also defeats Reddy’s effort to treat those events as
irrelevant anomalies. Over the three-year period Mr. Jones analyzed, eighty king tides were
predicted. Observed water levels exceeded the king tide threshold 451 times, roughly once every
two to three days. R. p. 4548; R. pp. 3079-3080. Mr. Jones also testified that observed tides
exceeded the highest predicted astronomical tide used by Mr. Goodrich in thirty of thirty-six
months. R. p. 4608; R. pp. 3081-3082. Further, Reddy overstates footnote 38 of the Order. The
ALC’s reference to “episodic storm events and king tides” does not establish that the Site was not
periodically inundated. It shows only that inundation was not limited to ordinary predicted tide-
table water levels, which is precisely why the statutory phrase “tidal and wave action” matters.

C. The evidence was not limited to one storm or one photograph.

Reddy reduces the evidence to episodic storm events and king tides, but the record was
broader. Jones’s opinion and the Department’s proof relied on survey data, dated photographs,
vegetation and contour comparisons, dune-toe and back-of-beach elevations, FEMA and USACE
materials, and wave-runup analysis. R. pp. 3696-3705, 3724-30, 3798-3829, 4544, 4549, 4583,
4595, 4616, 5031-33; R. pp. 2511, 2546, 2561-2563, 25672572, 3062-3073, 3085-3091. This
was site-specific evidence, not guesswork.

D. The July 2023 survey and top-of-bank evidence predate the later construction.

The July 5, 2023 survey matters because it anchors preconstruction physical conditions and
rebuts Reddy’s claim that DES relied on speculation after the fact or storm-driven hindsight. The
survey, commissioned by Reddy, identified the “top-of-bank,” which testimony equated with the
top of the escarpment, landward of where Reddy later built the wall. R. p. 3684; R. pp. 1764—1766.

Mr. Jones likewise testified that, before any work was done, the scarp was already being reached.
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R. pp. 3090-3091. That evidence answers Reddy’s effort to characterize the record as post-
construction speculation or storm driven hindsight.

E. The vegetation element is satisfied.

The relevant area lacked established nonlittoral vegetation. Ms. Boynton testified that no
vegetation reestablished at the Site between September 1, 2023 and October 9, 2024, and that her
observations showed erosive inundation sufficient to limit vegetation up to and landward of the
structure. R. pp. 2377-2378, 2384-2385, 2388-2389. The ALC also recognized that the active
beach is seaward of the escarpment or first line of stable natural vegetation, that active beach is a
subset of beaches critical area, and that Reddy produced no evidence showing nonlittoral
vegetation seaward of the escarpment. R. pp. 139-40. Nor does later accretion defeat beaches
status during the violations; the statutory question is whether the altered area was subject to
periodic tidal and wave action so that no nonlittoral vegetation was established, and the record
showed no vegetation reestablished through October 2024.

F. Reddy’s expert did not disprove beaches status.

Reddy overstates Mr. Goodrich’s testimony. Mr. Goodrich testified that more than half,
and possibly as much as seventy-five percent, of his recent work was estuarine or riverine rather
than open beach, and he could not quantify his oceanfront work in the preceding five years. R. pp.
2736-2737. He did not consider himself an expert in coastal permitting, would not testify about
the extent of the Beaches Critical Area, and had no opinion on DES’s actions giving rise to this
case. R. p. 2738. His narrower model does not displace the site-specific photographs, surveys,
vegetation evidence, and Mr. Jones’s testimony.

If the Court concludes the Site satisfied § 48-39-10(H), the permit violation follows

directly. Beaches are critical areas, and § 48-39-130(C) prohibits a person from filling, removing,
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dredging, draining, erecting a structure on, or otherwise altering a critical area without first
obtaining a permit. S.C. Code Ann. § 48-39-10(J)(3); § 48-39-130(C). The ALC found that Reddy
constructed hard erosion control structures and placed materials not compatible with the beach
without a critical area permit. R. pp. 131-34. Those findings establish the violation the ALC
declined to decide once the Site is treated as statutory beaches.

VI. THE PENALTY VACATUR CANNOT BE AFFIRMED ON REDDY’S
FAIRNESS THEORY.

Reddy defends the penalty vacatur as discretionary, but the ALC’s analysis rested on the
wrong legal premise. It vacated the penalty after declining to decide the violation that triggers §
48-39-170(C).

A. The penalty issue depends on the statutory violation the ALC refused to decide.

The ALC stated that, given its disposition, “it is questionable whether the penalty
provisions apply” because it had not found a direct violation of a permit, regulation, standard, or
requirement under the Act. R. p. 160. That legal conclusion infected the penalty ruling. If the Site
was statutory beaches and Reddy altered it without a permit, § 48-39-170(C) applies. The ALC’s
fairness findings may bear on the amount if assessed under the correct framework, but they do not
support the ALC’s stated reason for complete penalty vacatur: that penalty authority was
questionable because no predicate violation had been found. If the predicate violation exists, the
proper course is to apply § 48-39-170(C) to the penalty decision, not to treat penalty authority as
unavailable. Nor did the ALC find facts that would treat the violation as authorized or excused; it
did not find that DES authorized the wall, approved non-beach-compatible material, or withdrew

its September 2023 site specific warnings before Reddy continued work.
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B. Section 48-39-170(C) does not require concealment, bad faith, or willfulness.

Reddy emphasizes that the ALC did not find his conduct “egregious,” but the penalty
statute does not make egregiousness, concealment, bad faith, or willfulness prerequisites. Section
48-39-170(C) provides that “[a]ny person who is determined to be in violation of any provision of
this chapter by the department shall be liable for, and may be assessed by the department for, a
civil penalty” between $100 and $1,000 per day. S.C. Code Ann. § 48-39-170(C). The trigger is a
violation; those other facts may inform the ultimate penalty amount.

C. Reddy continued after DES explained that current physical conditions made the
work area active beach and/or beaches critical area.

The chronology of events undermines Reddy’s fairness theory. Reddy’s fairness argument
depends on earlier general guidance, but the operative notice was later and site specific. On
September 7, 2023, DES warned Reddy and BluTide that unauthorized work in State critical areas,
including beaches, would violate the Act and could result in enforcement and civil penalties. R. p.
3456; R. pp. 1782-1783,2203-2204. On September 11, 2023, after an onsite meeting with Reddy,
his counsel, and his contractor, DES explained that the setback line identified only the beach/dune
system, that beaches were a separate critical area, and that the proposed work area was active beach
and/or beaches critical area because of existing site conditions and lack of vegetation. R. p. 3457;
R. pp. 1783—1785. That explanation gave the practical warning missing from Reddy’s fairness
theory: work in that area required authorization, and only beach-compatible material could be
placed there. DES then authorized only limited soft measures, issued the October 20, 2023 Notice
to Comply, met with counsel to explain the statutory beaches issue, and issued three cease and

desist directives as Reddy continued work. R. pp. 3319, 3321, 3323, 3325, 3327, 3484,3561,4187;
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R. pp. 1943-1945, 1951-1953, 1988-1991, 2007-2010. No DES document authorized continued
unpermitted hard structure work after that site specific explanation.

South Carolina law does not allow earlier informal guidance to defeat enforcement after a
later site specific correction. In S.C. Coastal Council v. Vogel, the Court of Appeals allowed the
Coastal Council to seek removal of an unpermitted deck over a primary dune even though the
owners claimed a Council planner told them no permit was required. 292 S.C. 449, 452-53, 357
S.E.2d 187, 188-89 (Ct. App. 1987). In doing so, the court held that unauthorized or erroneous
staff advice could not estop coastal enforcement or authorize construction where a permit was
required. /d. at 453, 357 S.E.2d at 189. The same rule governs DHEC penalty enforcement.
Midlands Utility held DHEC was not estopped from assessing civil penalties where the regulated
party claimed DHEC had led it to believe enforcement would not occur, but the party had been
notified several times that enforcement was contemplated. 298 S.C. 66, 71, 378 S.E.2d 256, 259
(1989). The additional estoppel authorities confirm the same point: reliance is not justifiable when
the alleged representation concerns a legal matter ascertainable from governing law and public
records. Morgan v. S.C. Budget & Control Bd., 377 S.C. 313, 319-21, 659 S.E.2d 263, 26768
(Ct. App. 2008); Quail Hill, LLC v. Cnty. of Richland, 387 S.C. 223, 23641, 692 S.E.2d 499,
50609 (2010); Carolina Chloride, Inc. v. Richland Cnty., 394 S.C. 154, 166—69, 714 S.E.2d 869,
875-76 (2011).

Nor did the earlier guidance authorize this work. The June 9 email was not a permit, a site
specific jurisdictional determination, an approval of non-beach-compatible materials, or a
representation that § 48-39-10(H) could not apply to this Site. R. p. 5728. The Piping Plover
statement was an informal communication in another matter, later described as a mistake or

internal miscommunication, not a regulation, permit, order, final agency decision, or authorization
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for Reddy’s wall. R. p. 143. Alleged prior enforcement history may bear on amount; it cannot
nullify the statutory permit requirement or override DES’s later site specific warnings.

The record also defeats Reddy’s innocent-reliance framing. After DES warned him, he
continued toward completion, discussed timing construction around agency attention, and, after
the first cease and desist directive, instructed his contractor to ensure the crew did not speak with
OCRM personnel if they appeared on the beach. R. pp. 5037, 5049, 5059; R. pp. 2245-2247,2252—
2253. The ALC found that Reddy’s contractor dug a trench, filled it with concrete, and constructed
a hard erosion control structure with wingwalls; after later damage, Reddy built a second, taller
concrete structure landward of the first. R. pp. 131-34. After the October 20 Notice to Comply
and later cease and desist directives, Reddy proceeded with riprap, screw piles, rebar, concrete,
excavation, and formwork. R. pp. 3319, 3323, 3325, 4030, 4130, 4217, 42334234, 4264, 4415,
4422, 4511, 5059; R. pp. 1965-1966, 1968-1970, 1984-1991, 2007-2010, 2245-2247, 2252—
2253. Complete penalty vacatur cannot be reconciled with that record if the Court applies § 48-
39-10(H) and § 48-39-130(C).

D. Reddy does not specifically challenge the ALC’s active beach finding, which
substantial evidence supports.

The active beach finding matters to penalty because it confirms the site specific notice DES
gave before Reddy continued work and the seriousness of the omitted permit review. It also matters
to public interest and removal because the ALC found the hard structure occupied an area the Act
and regulations treat as especially restricted. It is not a substitute for statutory beaches status. It is
a narrower factual finding: the ALC found that the hard structure had been on active beach. R. pp.

139-42, 156-57. Active beach is the area seaward of the escarpment or first line of stable natural
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vegetation, whichever first occurs, measured from the ocean. S.C. Code Ann. § 48-39-270(13);
S.C. Code Ann. Regs. 30-1(D)(2).

Reddy disputes what follows from active beach status, but he does not specifically
challenge the ALC’s finding that the structure occupied active beach. His issues address the
geographic scope of § 48-39-120(C), the ALC’s refusal to decide statutory beaches status, the
ultimate public interest determination, and due process. He does not contend that the April 4, 2024
survey failed to place portions of the hard structure seaward of the top of bank, that the top of bank
was not the escarpment, or that stable natural vegetation existed seaward of the escarpment. Rule
208(b)(1)(B), SCACR; Reliance Ins. Co. v. Smith, 327 S.C. 528, 530 n.2, 489 S.E.2d 674, 675 n.2
(Ct. App. 1997); First Union Nat’l Bank of S.C. v. Soden, 333 S.C. 554, 566, 511 S.E.2d 372, 378
(Ct. App. 1998); State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 694 (2003).

Even if Reddy’s general public interest issue preserved a challenge to active beach status,
substantial evidence supports the finding. The ALC relied on georectified imagery, photographs
showing the escarpment landward of the structure, February 2024 photographs placing the
structure on active beach, and Reddy’s April 4, 2024 survey showing portions of the hard structure
seaward of the top of bank. R. pp. 139—42. The ALC also found that Reddy produced no evidence
of stable natural vegetation seaward of the escarpment. /d. Those facts matter because, under the
special permit regulation, the omitted permit review would have addressed erosion rate, active
beach location, public health, safety, welfare, cumulative effects, and removal obligations. S.C.
Code Ann. Regs. 30-15(F)(1), (4). The ALC’s related public interest findings confirm the
materiality of those conditions: significant erosion or scour on the adjacent public beach,
accelerated erosion, adverse effects on lateral public access, and dry sand loss in eroding areas. R.

p. 142,
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E. The penalty had a structured basis.

The penalty amount was tied to DES’s ordinary enforcement framework, not an ad hoc
number. DES used its enforcement worksheet and civil penalty assessment guideline. R. pp. 4478,
4490; R. pp. 2268-2274. The worksheet identified nine violated requirements, classified the extent
of deviation and adverse impact as “major,” used the $901 to $1,000 major/major matrix range,
applied a 289-day violation period, and calculated $289,000 at the statutory maximum of $1,000
per day. R. pp. 4478-82; R. pp. 4492, 4498.

Ms. Flake testified that DES used BCM’s policy, guideline, and the statute; that penalties
serve deterrence; that DES considered the overall egregiousness of the violations; that DES gave
clear guidance and authorized soft measures Reddy disregarded; that DES had not previously had
to issue three cease and desist directives to stop unauthorized critical area alterations; and that this
was the first case in her section requiring injunctive relief and a temporary restraining order. R.
pp- 2268-2269, 2271-2274. Reddy may dispute the amount and defend the no-penalty result, but
that dispute goes to mitigation or remand, not to the ALC’s threshold legal conclusion that penalty
authority was questionable because it declined to decide the predicate violation.

F. Removal does not displace civil penalties.

Removal and civil penalties serve different purposes. Removal remediates the physical
condition created by unauthorized work; civil penalties punish past violations and deter future
unauthorized critical area work. Sections 48-39-120(C) and 48-39-170(C) create separate
remedies, and the Act does not make them mutually exclusive. Reddy’s approach would make
removal the only consequence for unauthorized hard structure construction in a protected coastal

resource, which the Act does not require. That remains true even if removal is substantial relief;
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the statutory question is not whether removal is onerous, but whether § 48-39-120(C) displaces §
48-39-170(C). It does not.

G. The Court should reinstate the penalty or remand under the correct standard.

Because DES’s penalty had a structured basis and the ALC vacated it under the wrong
legal premise, the Court should reinstate the $289,000 penalty or, at minimum, remand for
reconsideration under § 48-39-170(C). If the Court remands for amount, the remand should be
limited to applying the correct statutory framework, not to revisiting the setback line limitation or
treating fairness concerns as a complete bar to penalty authority.

VII. REDDY’S REMOVAL ARGUMENTS DO NOT JUSTIFY VACATING OR
NARROWING THE ENFORCEMENT ORDER.

Reddy uses the removal issue to advance the same jurisdictional premise rejected above:
that the setback line bars DES from enforcing the Act landward of that line. Reddy’s removal
arguments do not support his requested jurisdictional ruling or vacatur of the Administrative Order.
Section 48-39-290(B)(2)(d) expressly provides that § 48-39-290 does not affect or modify § 48-
39-120(C), and Reddy’s reading does the opposite by using the setback line framework to restrict
§ 48-39-120(C).

Reddy’s effort to confine § 48-39-120(C) to tidelands and coastal waters fails on the text.
Neighboring subsections contain geographic qualifiers, but subsection (C) does not. It authorizes
removal of “all erosion control structures” that adversely affect the public interest. Section 48-39-
290(B)(2)(d) then confirms that the BMA does not affect or modify that authority. Reading the
setback line framework to narrow § 48-39-120(C) would make the savings clause do no work.

In any event, the removal order may also be affirmed on the independent ground that the

Site was statutory beaches and Reddy altered it without a permit. See Rule 220(c), SCACR. The
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two provisions do different work. Section 48-39-290 governs construction in the beach/dune
system; § 48-39-120(C) authorizes removal of erosion control structures that adversely affect the
public interest. The Supreme Court likewise cautioned against reading § 48-39-290 in isolation
when doing so would undermine OCRM’s statutory mandate to administer South Carolina’s beach
erosion control policy. S.C. Coastal Conservation League v. S.C. Dep’t of Health & Env’t Control,
354 S.C. 585, 588-89, 582 S.E.2d 410, 412—-13 (2003).

A. The materials dispute cannot carry Reddy’s requested relief.

Reddy treats the materials issue as though it undermines the enforcement order as a whole.
It does not. The ALC’s limitation on removal of non-beach-compatible materials not associated
with construction of the wall is the subject of DES’s appeal, and CCL supports DES’s position.
But even if that limitation remains in place, the order still requires removal of the hard structure,
removal of the unauthorized materials used to construct it, and restoration of the affected area. R.
p. 163; R. p. 169. The question whether non-beach-compatible materials not associated with wall
construction must also be removed therefore cannot support Reddy’s request to vacate the
Administrative Order, disturb the removal remedy, or adopt his setback line theory. That issue
runs, if anywhere, in DES’s favor. It is not a basis for additional relief to Reddy.

B. Reddy’s “nothing to remove” argument does not justify vacating the relief.

Reddy’s “nothing to remove” argument fails even under the ALC’s narrowed order. The
ALC ordered a CAP for removal of the hard structure, including unauthorized materials used for
construction, and restoration of the affected area. R. p. 163. The reconsideration order confirms
the Amended Order requires “the removal of the hard structure, including all unauthorized
materials that were used for its construction, and the restoration of that affected area once

excavation/removal is complete.” R. p. 169. Thus, Reddy’s attack on materials does not justify
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vacating relief as to the wall, construction materials, and restoration, and it does not defeat DES’s
separate request for broader removal relief.

VIII. REDDY’S DUE PROCESS ARGUMENT DOES NOT DEFEAT CCL’S
REQUESTED RELIEF.

Reddy’s due process argument repackages his statutory theory in constitutional language.
The relevant appellate question is whether he can show substantial prejudice after a full contested
case hearing on the same issues.

A. This is not a federal constitutional shortcut around South Carolina’s APA
prejudice requirement.

The appeal is grounded in South Carolina administrative law and substantial prejudice. The
APA authorizes reversal only where the appellant’s substantial rights have been prejudiced. S.C.
Code Ann. § 1-23-610(B); see also S.C. Code Ann. § 1-23-380(5). Reddy received a contested
case hearing, presented evidence, cross-examined witnesses, and argued jurisdiction, removal,
public access, and the structure’s effects. He received due process under the law.

B. Beaches jurisdiction, removal, public access, and adverse public interest effects
were in the case before trial and at trial.

The record forecloses Reddy’s claim of surprise. At trial, the ALC identified as a primary
issue whether DES had authority to enforce the Administrative Order where “the critical area of
the beach” had eroded landward of the beach/dune system. R. pp. 1738—1739. The parties also
identified penalty, removal, vagueness, APA, and takings issues for decision, and confirmed those
issues matched Reddy’s request for contested case hearing. R. pp. 1739-1741.

Reddy had notice that § 48-39-120(C), removal, and adverse public interest effects were at
issue. Pretrial notice defeated any surprise claim. DES’s May 22, 2024 NOAYV expressly cited §

48-39-120(C), and the Administrative Order required removal of unauthorized materials and
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restoration. R. pp. 3366, 3398. The summary judgment order stated that DES had authority to
remove erosion control structures with adverse public interest effects, and Reddy himself used §
48-39-120 throughout trial, including subsection (B), to argue the same mean high water and
public trust limitation he presses now. R. p. 47; R. pp. 18831885, 2153-2155, 2926, 3123, 3159—
3160. The ALC reached the same conclusion in rejecting Reddy’s notice argument, finding that
the parties had disputed DES’s authority to seek removal since the February 9, 2024 1J filing, that
the May 22, 2024 NOAYV expressly cited § 48-39-120(C), and that Reddy never sought prehearing
statements or a more definite statement of the statutory provisions at issue. R. pp. 106-08.

C. Reddy cannot show substantial prejudice.

Reddy cannot show substantial prejudice from alleged surprise over the governing statutes.
Due process in an administrative proceeding requires notice, an opportunity to be heard in a
meaningful way, and judicial review, but proof of a denial of due process requires a showing of
substantial prejudice. Leventis v. S.C. Dep’t of Health & Env’t Control, 340 S.C. 118, 132, 530
S.E.2d 643, 650-51 (Ct. App. 2000). In Leventis, the Court of Appeals disapproved DHEC’s ex
parte procedure but affirmed the result because the challengers failed to establish substantial
prejudice after an extensive administrative hearing, witness presentation, cross-examination, and
meaningful review. Id. at 134-35, 530 S.E.2d at 652-53. The decision in Myers v. S.C. Dep’t of
Health & Hum. Servs. applies the same rule to notice defects. 418 S.C. 608, 618-20, 795 S.E.2d
301, 30607 (Ct. App. 2016).

That prejudice analysis fits this record. Reddy’s claimed missing proof is not factual, but
legal: whether § 48-39-120(C) applies outside tidelands, coastal waters, or the setback line and
what procedures precede removal. Additional factual evidence would not change or inform that

statutory question. Nor does Reddy identify a witness, document, discovery request, expert
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opinion, or factual defense he would have presented had § 48-39-120(C) been repeated in the
hearing notices. The May 22, 2024 NOAV expressly cited § 48-39-120(C) and stated DES’s
removal authority; removal was sought from the beginning; and Reddy received discovery, a five-
day contested case hearing, cross-examination, expert testimony, reconsideration practice, and
judicial review. R. p. 3366; S.C. Code Ann. Regs. 30-8(F).

The record shows disagreement over legal consequences, not prejudice. Reddy personally
read and argued § 48-39-120(B), used § 48-39-120 more generally in testimony and argument,
cross-examined witnesses on mean high water and public trust concepts, examined witnesses on
the statutory beaches definition, and pressed the same setback line, beaches, public trust, and equal
protection theories he now raises on appeal. R. pp. 1883—-1885, 21532155, 2294, 2926, 3112,
3123, 3159-3160. Conflicting general guidance does not establish prejudice where DES gave
specific warnings before Reddy continued construction and Reddy fully litigated jurisdiction,
removal, public access, and adverse public interest effects at trial.

IX. REDDY’S REQUEST TO VACATE THE ADMINISTRATIVE ORDER
ENTIRELY OVERREACHES.

Reddy seeks vacatur of AF-0000960 in its entirety. Reddy Resp. Br. 24-25. That relief
depends on the same arguments addressed above. It assumes the setback line is a jurisdictional
ceiling, treats the ALC’s refusal to decide statutory beaches status as a finding against jurisdiction,
and disregards the ALC’s independent removal ruling under § 48-39-120(C). None of those
premises supports complete vacatur. The ALC ordered removal under § 48-39-120(C) and found
adverse public interest effects. R. pp. 146, 158, 163. The statutory and evidentiary record also
supports beaches status, violation, and penalty. Reddy is not entitled to erase the entire

enforcement action based on an avoided issue and a setback line limitation absent from the statute.
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CONCLUSION

For these reasons, the Court should reverse the ALC’s no violation and penalty rulings;
hold that the Site satisfied § 48-39-10(H)’s requirements, or remand with instructions to apply that
definition without a setback line limitation; hold that Reddy violated § 48-39-130(C); reinstate the
$289,000 penalty or remand for limited penalty reconsideration under § 48-39-170(C); reject
Reddy’s setback line ceiling; and reject his request to vacate AF-0000960 in its entirety.
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STATEMENT OF ISSUES ON APPEAL

Respondent-Appellant South Carolina Coastal Conservation League (“CCL”) states the
issues as follows in response to Appellant-Respondent Rom Reddy’s (“Reddy”) challenge to the
portion of the Amended Final Order requiring removal under § 48-39-120(C).

1. Whether the ALC correctly ordered removal under § 48-39-120(C) after finding

that Reddy’s hard erosion control structure adversely affects the public interest.

2. Whether Reddy’s § 48-39-120(C) argument fails because the statute is not limited
to tidelands, coastal waters, setback lines, or permit status, and § 48-39-290(B)(2)(d) expressly
preserves that removal authority.

3. Whether Reddy’s setback line theory fails because the Act separately defines
“beaches” and “beach/dune system,” and only the beach/dune system is tied to the setback line.

4. Whether substantial evidence supports the ALC’s site-specific finding that Reddy’s
hard erosion control structure adversely affects the public interest.

5. Whether Reddy can show reversible error from his due process or undecided issue
arguments where § 48-39-120(C), removal, and adverse public interest effects were identified
before trial; Reddy received a five-day contested case hearing; and he cannot show substantial
prejudice or any basis to reverse the removal order.

STATEMENT OF FACTS

This appeal concerns Rom Reddy’s construction of an unpermitted hard erosion control
structure and placement of associated materials not compatible with the beach at 118 Ocean
Boulevard on Isle of Palms (the “Site”). The South Carolina Department of Environmental
Services (“DES”) issued Administrative Order AF-0000960 (“Administrative Order”) concerning

activities at the Site. Joint Ex. 11 (R. pp. 003398-003428). The Administrative Order found





violations of the Coastal Tidelands and Wetlands Act, S.C. Code Ann. § 48-39-10 et seq. (2008 &
Supp. 2025) (“Act”), assessed a $289,000.00 civil penalty, and required corrective action,
including removal of materials not compatible with the beach and hard erosion control structures.
Joint Ex. 11 (R. pp. 003398-003428).

Reddy requested a contested case hearing before the ALC. CCL intervened with the
consent of all parties. The ALC conducted a merits hearing from May 6 through May 8 and May
19 through May 20, 2025. At the beginning of the hearing, the Court identified five issues,
including whether the Department had authority to enforce an administrative order in an area where
the critical area of the beach had eroded landward of the beach/dune system, whether the penalty
and removal remedy were appropriate, whether the Act’s definition of “beaches” was
unconstitutionally vague, whether DES violated the Administrative Procedures Act through its
interpretation of “beaches,” and whether DES’s actions amounted to a regulatory taking. Tr.
66:11-69:3 (R. p. 001738, line 11-p. 001741, line 3).

The regulatory history began well before the hearing. In May 2023, Reddy contacted DES
about erosion at the Site. Joint Ex. 12 (R. pp. 003429-003447); Tr. 99:2-104:6 (R. p. 001771, line
2-p. 001776, line 6). DES staff visited the Site and observed physical conditions relevant to the
statutory beaches inquiry, including a vertical escarpment, wrack, damaged beach walkover,
artificial turf draped over the escarpment, and other tidal and wave action indicators. Tr. 100:16—
102:7 (R. p. 001772, line 16-p. 001774, line 7); 105:12—-106:14 (R. p. 001777, line 12-p. 001778,
line 14); 139:5-141:4 (R. p. 001811, line 5-p. 001813, line 4); Joint Exs. 12, 81, 82, 176 (R. pp.
003429-003447, 003845, 003846-003848, 004536-004538).

On September 7, 2023, DES warned Reddy and his contractor that any unauthorized

beachfront work within State critical areas, including the beach/dune system and beaches, would





violate the Act and could result in enforcement and civil penalties. Joint Ex. 14 (R. p. 003456); Tr.
110:4-111:11 (R. p. 001782, line 4-p. 001783, line 11); 531:18-532:10 (R. p. 002203, line 18-p.
002204, line 10). On September 11, 2023, DES met with Reddy onsite and explained that the area
where Reddy proposed to place fill was active beach and/or beaches critical area, that only material
compatible with the beach could be used, and that DES authorization would be required. Joint Exs.
15, 19 (R. pp. 003457-003459, 003481-003483); Tr. 111:24-113:16 (R. p. 001783, line 24-p.
001785, line 16). Despite those warnings, DES later learned that clay not compatible with the
beach had already been placed and covered with sand. Tr. 113:5-114:1 (R. p. 001785, line 5-p.
001786, line 1); Joint Exs. 70, 192, 193 (R. pp. 003765-003775, 005037-005048, 005049-005052).
DES also documented materials not compatible with the beach, including clay, gravel or rock,
geotextile fabric, geogrid, artificial turf, and other materials at and adjacent to the Site. Tr. 125:18—
128:10 (R. p. 001797, line 18-p. 001800, line 10); 273:3-279:12 (R. p. 001945, line 3-p. 001951,
line 12); Joint Exs. 19, 65, 97, 98, 123, 124, 125 (R. pp. 003481-003483, 003724-003730, 003956,
003957, 004140-004143, 004144-004149, 004150-004151).

On October 20, 2023, DES issued a Notice to Comply requiring removal of all fill not
compatible with the beach, other materials, and marine debris placed on active beach and/or
beaches critical area. Joint Exs. 4, 20 (R. pp. 003319-003320, 003484-003490); Tr. 271:22-273:20
(R. p. 001943, line 22-p. 001945, line 20); 279:18-281:4 (R. p. 001951, line 18-p. 001953, line 4).
DES then issued cease and desist directives as Reddy continued work. Joint Exs. 5-8 (R. pp.
003321-003328). DES also served a May 22, 2024 Notice of Alleged Violation and Admission
Letter (“NOAYV and Admission Letter”) that expressly cited S.C. Code Ann. § 48-39-120(C) and

stated that “S.C. Code Ann. § 48-39-120(C) provides the Department authority to remove all





erosion control structures which have an adverse effect on the public interest.” Joint Ex. 10 (R. pp.
003366-003397).

Prior to the hearing, Reddy moved for summary judgment, arguing DES lacked permitting
authority over the beaches critical area landward of the setback line, that DES was enforcing an
unpromulgated standard, and that the statutory definition of beaches was unconstitutionally vague
as applied. The ALC denied summary judgment in an April 24, 2025 order (“Summary Judgment
Order”). The ALC held that the Department “unequivocally has jurisdiction over the Beaches
Critical Area” and that § 48-39-290 “must not be construed to undermine the statutory mandate
that no person shall utilize the Beaches Critical Area without first obtaining a permit from the
Department.” Summary Judgment Order at 9—-10 (R. pp. 000052-000053). The Court identified
the remaining factual question as whether the activities occurred in “Beaches” as defined by § 48-
39-10(H). Id. at 18-19 (R. pp. 000061-000062).

During the contested case hearing, DES and CCL presented evidence showing periodic
inundation by tidal and wave action and the absence of established nonlittoral vegetation. DES
staff and expert testimony tied those physical indicators to the statutory definition of “beaches.”
Tr. 82:16-83:11 (R. p. 001754, line 16-p. 001755, line 11); 93:12-96:5 (R. p. 001765, line 12-p.
001768, line 5); 105:12—-106:16 (R. p. 001777, line 12-p. 001778, line 16); 139:17-142:16 (R. p.
001811, line 17-p. 001814, line 16); 705:13-706:21 (R. p. 002377, line 13-p. 002378, line 21);
714:14-716:6 (R. p. 002386, line 14-p. 002388, line 6); 725:24—726:17 (R. p. 002397, line 24-p.
002398, line 17); 874:24-875:19 (R. p. 002546, line 24-p. 002547, line 19); 879:25-880:9 (R. p.
002551, line 25-p. 002552, line 9); 892:15-893:11 (R. p. 002564, line 15-p. 002565, line 11). DES
and CCL also presented evidence that Reddy’s hard structure interfered with coastal processes,

induced scour, caused dry sand loss, and impaired public access. Tr. 466:24-515:15 (R. p. 002138,





line 24-p. 002187, line 15); 828:22—1001:10 (R. p. 002500, line 22-p. 002673, line 10); 1056:6—
1060:2 (R. p. 002728, line 6-p. 002732, line 2); 1388:14-1436:23 (R. p. 003060, line 14-p. 003108,
line 23).

On October 23, 2025, the ALC issued an initial Final Order (“October 23 Order”). Reddy,
DES, and CCL each filed motions for reconsideration on November 3, 2025. Reddy’s motion
sought reconsideration of the October 23 Order “ordering the removal of Respondent’s erosion
control structure.” Reddy Mot. Recons. at 1 (R. p. 001443). On November 10, 2025, the ALC did
not merely stay the October 23 Order; it entered an Order Rescinding Previous Order (“Rescission
Order”) stating: “IT IS HEREBY ORDERED that the Final Order and Decision is hereby
rescinded pending a decision upon the parties’ pleadings.” Rescission Order at 1 (R. p. 000103);
see also RESCIND, Black's Law Dictionary (12th ed. 2024) (defining rescind as “to make void; to
repeal or annul.”).

On December 30, 2025, the ALC issued the operative Amended Final Order (“Order”) and
a separate Order on Motions for Reconsideration (“Reconsideration Order”). The Order retained
the removal remedy but changed the rationale and relief. The ALC ordered Reddy to submit a
Corrective Action Plan (“CAP”) for removal of the hard structure, including unauthorized
materials used for the construction and restoration of the affected area. Order at 40 (R. p. 000163).
The ALC vacated the $289,000.00 civil penalty, declined to determine whether Reddy’s structure
was located in statutory “beaches,” declined to determine whether the area was subject to “periodic
inundation,” and declined to find a violation under § 48-39-130(C). Order at 18-19, 30-34, 3740
(R. pp. 000141-000142, 000153-000157, 000160-000163); Reconsideration Order at 2-3 (R. pp.

000166-000167).





The ALC nevertheless ordered removal under S.C. Code Ann. § 48-39-120(C). The ALC
found that Reddy’s hard structure “protrudes farther seaward into the adjacent beach than any
neighboring structure.” Order at 32 (R. p. 000155). It found that hard erosion control structures
impede sediment flow and cause scour. /d. It found that photographic evidence showed tidal and
wave action reaching Reddy’s hard structure and inducing erosion and scouring on the adjacent
beach. /d. It also found that public access would continue to deteriorate during future erosive cycles
because of dry sand loss laterally along the beach past the structure. /d.

DES and CCL moved for reconsideration of the Order on January 9, 2026 (R. pp. 001551-
001568). Reddy opposed those motions but did not file his own Rule 29(D), SCALCR, motion for
reconsideration of the December 30 Order. On January 27, 2026, the ALC denied DES’s and
CCL’s motions (R. pp. 000165-000170). Reddy filed his Notice of Appeal on January 28, 2026
(R. pp. 001667-001668). CCL filed its own Notice of Appeal on January 29, 2026 (R. pp. 001671-
001672). CCL does not challenge the portion of the Order requiring removal of Reddy’s hard
structure. CCL’s separate appeal challenges the ALC’s refusal to classify the Site as statutory
beaches, its no-violation ruling, and its vacatur of DES’s civil penalty.

STANDARD OF REVIEW

This Court reviews final decisions of the ALC under S.C. Code Ann. § 1-23-610(B) (Supp.
2025). The Court may reverse or modify if substantial rights of the appellant have been prejudiced
because the ALC’s decision is in violation of constitutional or statutory provisions, in excess of
statutory authority, made upon unlawful procedure, affected by other error of law, clearly
erroneous in view of the reliable, probative, and substantial evidence on the whole record, or

arbitrary or capricious or characterized by abuse of discretion. S.C. Code Ann. § 1-23-610(B).





Questions of statutory interpretation are reviewed de novo. Kiawah Dev. Partners, II v.
S.C. Dep’t of Health & Env’t Control, 411 S.C. 16, 35, 766 S.E.2d 707, 717 (2014); CFRE, LLC
v. Greenville Cnty. Assessor, 395 S.C. 67, 72, 716 S.E.2d 877, 879 (2011). Courts give statutory
words their plain and ordinary meaning and do not use subtle or forced construction to limit or
expand a statute’s operation. Davis v. S.C. Dep’t of Corr., 444 S.C. 138, 149-50, 906 S.E.2d 569,
575-76 (2024). Statutes addressing the same subject matter must be construed together, if possible,
to produce a single harmonious result. Fullbright v. Spinnaker Resorts, Inc., 420 S.C. 265, 271,
802 S.E.2d 794, 798 (2017). Where statutory or regulatory text directly speaks to the issue, the
Court applies the text as written; if the statute or regulation is silent or ambiguous, courts defer to
the agency’s interpretation if it is not arbitrary, capricious, or manifestly contrary to the statute.
Kiawah Dev. Partners, Il v. S.C. Dep 't of Health & Env’t Control, 411 S.C. 16, 34-35, 766 S.E.2d
707, 717-18 (2014); Bruning v. S.C. Dep’t of Health & Env’t Control, 418 S.C. 537, 54546, 795
S.E.2d 290, 294-95 (Ct. App. 2016).

Factual findings are reviewed for substantial evidence. S.C. Code Ann. § 1-23-610(B).
Substantial evidence is evidence which, considering the record as a whole, would allow reasonable
minds to reach the conclusion reached below. Risher v. S.C. Dep’t of Health & Env’t Control, 393
S.C. 198, 211, 712 S.E.2d 428, 435 (2011). The Court may not substitute its judgment for the
ALC’s judgment as to the weight of the evidence. S.C. Code Ann. § 1-23-610(B); Dorman v. S.C.
Dep’t of Health & Env’t Control, 350 S.C. 159, 162, 565 S.E.2d 119, 120 (Ct. App. 2002)
(applying substantial evidence review to ALC decision).

Due process questions are reviewed de novo, but proof of a denial of due process in an
administrative proceeding requires a showing of substantial prejudice. Leventis v. S.C. Dep’t of

Health & Env’t Control, 340 S.C. 118, 132, 530 S.E.2d 643, 650-51 (Ct. App. 2000) (requiring





substantial prejudice to obtain relief for alleged due process error in administrative
proceeding); S.C. Dep’t of Revenue v. Meenaxi, Inc., 417 S.C. 639, 651, 790 S.E.2d 792, 798 (Ct.
App. 2016). This Court may affirm any ruling, order, decision, or judgment upon any ground
appearing in the record. Rule 220(c), SCACR.

ARGUMENT

The ALC ordered the remedy § 48-39-120(C) authorizes: removal of an erosion control
structure that adversely affects the public interest. Section 48-39-120(C) is not limited to tidelands,
coastal waters, structures seaward of the setback line, or permitted structures. Section 48-39-
290(B)(2)(d) confirms that the Beachfront Management Act does not narrow or displace that
removal authority. Substantial evidence supports the ALC’s adverse public interest findings,
Reddy received due process, and his remaining arguments do not justify reversal.

I. SECTION 48-39-120(C)’S PLAIN TEXT AUTHORIZES REMOVAL OF “ALL
EROSION CONTROL STRUCTURES” WITH ADVERSE PUBLIC INTEREST
EFFECTS.

Reddy’s lead argument fails because the ALC ordered the remedy § 48-39-120(C)
authorizes: removal of an erosion control structure after finding that it adversely affects the public
interest. Section 48-39-120(C) supplies that authority in its own text. Section 48-39-290(B)(2)(d)
confirms that the Beachfront Management Act (“BMA”) does not narrow or displace it. Reddy’s
contrary reading would add geographic and permit-status limits that subsection (C) does not
contain, would treat subsection (B)’s permitting language as controlling subsection (C), and would

render § 48-39-290(B)(2)(d) ineffective.

A. Section 48-39-120(C) contains no tidelands only, coastal waters only, setback
line, or permit status limitation.

The statutory text controls. Section 48-39-120(C) states: “The department shall have the

authority to remove all erosion control structures which have an adverse effect on the public





interest.” S.C. Code Ann. § 48-39-120(C) (2008). That language contains two express
requirements: the structure must be an “erosion control structure,” and it must have “an adverse
effect on the public interest.” Id. It does not limit removal to structures in tidelands, coastal waters,
the area seaward of the setback line, or structures previously permitted by DES. Courts may not
add limits the General Assembly omitted. Davis v. S.C. Dep’t of Corr., 444 S.C. 138, 149-50, 906
S.E.2d 569, 575-76 (2024); Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000).

Reddy asks this Court to import geographic limits from neighboring subsections. But the
text shows that the General Assembly used limiting language when it intended to do so. Section
48-39-120(B) refers to permits for erosion control structures “on or upon the tidelands and coastal
waters.” S.C. Code Ann. § 48-39-120(B) (2008). Section 48-39-120(F) refers to structures “in or
upon the tidelands, submerged lands and waters of this State below the mean high-water mark.”
Id. § 48-39-120(F). Section 48-39-120(C) omits both limitations. The Court should give effect to
that textual choice.

Nor does § 48-39-120, read as a whole, support Reddy’s tidelands only premise. Subsection
(A) requires DES to “develop and institute a comprehensive beach erosion control policy” that
identifies critical erosion areas and considers littoral drift systems, sand dunes, and related coastal
features. Id. § 48-39-120(A). Subsections (D) and (E) authorize federal and state funding for
“beach or shore erosion control” and “beach or shore erosion” emergencies in areas with public
access. Id. § 48-39-120(D), (E). And even subsection (F), which contains a below-mean-high-
water limitation for certain permits, expressly refers to protecting public and private property from

“beach and shore destruction.” Id. § 48-39-120(F). Reddy’s reading therefore overextends





subsection (B)’s tidelands and coastal waters language and ignores beach and shore erosion
provisions elsewhere in the same section.

Reddy’s permit status argument fails for the same reason. Section 48-39-120(C) does not
say DES may remove only structures it previously permitted. It authorizes removal of “all erosion
control structures” that adversely affect the public interest. Id. § 48-39-120(C). An unpermitted
structure that was never reviewed before construction is not more protected from removal than a
permitted structure that later causes public harm. Reddy’s lack of a permit explains why he was
not “in direct violation of any permit”; it does not exempt his hard erosion control structure from
§ 48-39-120(C)’s removal standard.

This case does not require the Court to decide every possible application of § 48-39-120(C).
Nor is a hard erosion control structure immune from coastal remedial review merely because the
owner disputes the regulatory significance of its footprint. In South Carolina Coastal
Conservation League v. South Carolina Department of Health & Environmental Control, the
Supreme Court rejected a “narrow, formulaic interpretation” that treated an erosion control
structure as outside heightened coastal review because it was initially proposed upland of the
critical area, because the record showed the structure would affect protected shoreline resources.
434 S.C. 1,4-5,12-13, 862 S.E.2d 72, 74, 78 (2021).

The point is not that South Carolina Coastal Conservation League supplies the removal
authority. Section 48-39-120(C) does. The point is that South Carolina coastal law evaluates hard
erosion control structures by their coastal effects, not by the owner’s preferred footprint line alone.
Here, the ALC found that Reddy’s structure protrudes seaward, impedes sediment flow, causes

scour, interacts with tidal and wave action, contributes to dry sand loss, and impairs lateral public
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access. Order at 32-35. Those findings satisfy the statutory standard the General Assembly
enacted.

B. Section 48-39-290(B)(2)(d) preserves, rather than narrows, § 48-39-120(C).

Reddy’s BMA argument fails because the BMA itself invokes and preserves § 48-39-
120(C). Section 48-39-290 governs construction and reconstruction seaward of the baseline and
construction, reconstruction, and alterations between the baseline and setback line. S.C. Code Ann.
§ 48-39-290(A), (B) (Supp. 2025). Subsection (B), § 48-39-290(B)(2) specifically addresses
erosion control structures and devices. It restricts new erosion control structures or devices
seaward of the setback line, limits repair and replacement of existing structures or devices, and
requires removal of certain structures or devices destroyed beyond the statutory thresholds. /d. §
48-39-290(B)(2)(a)—(c).

Immediately after those erosion control device provisions, the General Assembly stated:
“The provisions of this section do not affect or modify the provisions of Section 48-39-120(C).”
Id. § 48-39-290(B)(2)(d). That text is decisive. When the General Assembly revised the BMA’s
detailed erosion-control-device provisions in Act No. 607 of 1990, it included this express
preservation clause within the same subsection. See Act No. 607, § 3, 1990 S.C. Acts 2581. The
legislature therefore did not use the BMA to silently narrow § 48-39-120(C). To the contrary, it
directed that § 48-39-290 does not affect or modify § 48-39-120(C).

CCL does not contend that § 48-39-290(B)(2)(d) expands § 48-39-120(C). Section 48-39-
120(C) supplies the removal authority by its own terms. Section 48-39-290(B)(2)(d) matters
because it prevents Reddy from using § 48-39-290 to narrow, qualify, or displace that authority.

Read together, § 48-39-290 governs the BMA’s prospective construction, reconstruction, repair,
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line-setting, and special-permit rules, while § 48-39-120(C) authorizes removal after an erosion
control structure is shown to adversely affect the public interest.

Reddy’s general/specific argument fails at the threshold. That canon applies only when
statutes conflict. Porter v. S.C. Pub. Serv. Comm’n, 327 S.C. 220, 224 n.3, 489 S.E.2d 467, 469
n.3 (1997). There is no conflict here. Section 48-39-290(B)(2)(d) expressly resolves the
relationship between the provisions by stating that § 48-39-290 does not affect or modify § 48-39-
120(C). The Court therefore need not choose between competing statutes. It need only give effect
to both.

Nor is this a case of implied repeal or irreconcilable conflict. Repeal by implication is
disfavored and exists only when statutes are incapable of reasonable reconciliation. Capco of
Summerville, Inc. v. J.H. Gayle Constr. Co., 368 S.C. 137, 141-42, 628 S.E.2d 38, 41 (2006).
Here, reconciliation is not merely possible; it is commanded by the text. Reddy’s reading would
drain § 48-39-290(B)(2)(d) of operative effect in the BMA’s erosion control device subsection
because, on his theory, § 48-39-120(C) would have no independent beachfront role for § 48-39-
290 to preserve. South Carolina law rejects interpretations that render statutory language
surplusage, superfluous, meaningless, or futile. State v. Sweat, 386 S.C. 339, 350-51, 688 S.E.2d
569, 575 (2010); Florence Cnty. Democratic Party v. Florence Cnty. Republican Party, 398 S.C.
124,128, 727 S.E.2d 418, 420 (2012).

Reddy’s cited statutory construction cases do not change the result. Bruning rejected an
agency’s attempt to use general regulatory language to avoid specific stormwater criteria. Bruning
v. S.C. Dep’t of Health & Env’t Control, 418 S.C. 537, 546, 795 S.E.2d 290, 295 (Ct. App. 2016).
Neither DES nor the ALC seek to avoid or contradict specific language. Instead the decision below

relies on express statutory removal authority that is further preserved by § 48-39-

12





290. Denman and Spectre apply the ordinary rule that a specific statute controls over a general
statute when statutes conflict. Denman v. City of Columbia, 387 S.C. 131, 138, 691 S.E.2d 465,
468 (2010); Spectre, LLC v. S.C. Dep’t of Health & Env’t Control, 386 S.C. 357,372, 688 S.E.2d
844, 852 (2010). Neither decision authorizes a court to create a conflict where the legislature has
expressly resolved the relationship between the provisions.

C. Reddy’s nonuse, rulemaking, and 2024-regulation arguments cannot
override the statute.

Reddy also argues DES’s alleged historical nonuse proves the authority was never
conferred. That argument cannot overcome the statutory text. Courts may consider an agency’s
interpretation, but they reject agency interpretations and practices that conflict with plain statutory
language. Brown v. Bi-Lo, Inc., 354 S.C. 436, 440, 581 S.E.2d 836, 838 (2003). A long-standing
administrative construction likewise “affords no basis for the perpetuation of a patently erroneous
application of the statute.” Jack’s Custom Cycles, Inc. v. S.C. Dep’t of Revenue, 439 S.C. 35, 49,
885 S.E.2d 433, 44142 (Ct. App. 2023) (quoting Sweat, 386 S.C. at 351, 688 S.E.2d at 575-76).

Nor does Gilstrap create a nonuse veto over clear statutory authority. There, the agency’s
long failure to exercise a claimed power was relevant only after the Court examined the statutory
text, legislative history, prior administrative interpretation, legislative rejection of proposed
language, and constitutional concerns and concluded the claimed power had not been
conferred. Gilstrap v. S.C. Budget & Control Bd., 310 S.C. 210, 214-15, 423 S.E.2d 101, 103-04
(1992). Here, the text points the other way. Section 48-39-120(C) authorizes removal of “all
erosion control structures” with adverse public-interest effects, and § 48-39-290(B)(2)(d)
expressly preserves that authority.

Reddy’s APA rulemaking argument fails because the ALC applied a statute, not an internal

guidance document or unpromulgated agency policy. Section 48-39-120(C) supplies the operative
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removal standard: an erosion control structure with an adverse effect on the public interest. South
Carolina courts have rejected attempts to use the APA to disable coastal authority supplied by the
Act. In Spectre, the Supreme Court held that the CZMA did not require DHEC to promulgate
regulations separate from the Coastal Management Program before applying coastal consistency
review, and that the APA did not repeal the CZMA’s specific coastal-management
framework. Spectre, LLC v. S.C. Dep’t of Health & Env’t Control, 386 S.C. 357, 370-72, 688
S.E.2d 844, 851-52 (2010). This case is simpler: the ALC did not apply a management plan policy
or agency-created test. It applied § 48-39-120(C)’s statutory text, which § 48-39-290(B)(2)(d)
expressly preserves. The 2024 amendment to Regulation 30-13(N)(3)(a) does not rewrite § 48-39-
120(C). Whatever the amendment’s purpose, a later regulatory change cannot prove that the
preexisting statute meant the opposite of its text. The authority applied here is § 48-39-120(C),
preserved by § 48-39-290(B)(2)(d). Neither alleged agency nonuse, nor an unpromulgated-rule
theory, nor a later regulation gives Reddy a basis to avoid the removal order.

II. THE SETBACK LINE IS NOT THE LANDWARD LIMIT OF THE SEPARATE
STATUTORY “BEACHES” CRITICAL AREA.

Reddy’s setback line argument does not support reversal of the removal order. The ALC
could and should have resolved statutory beaches status for purposes of liability and penalty, and
CCL challenges that legal error in its separate appeal. But the ALC’s failure to decide that separate
issue does not defeat removal under § 48-39-120(C), which turns on whether Reddy’s hard erosion
control structure adversely affects the public interest. In any event, Reddy’s premise is wrong: the
setback line is not the landward limit of the separate statutory “beaches” critical area.

The Coastal Tidelands and Wetlands Act defines “critical area” to include four separate
categories: “coastal waters,” “tidelands,” “beaches,” and “beach/dune system.” S.C. Code Ann. §

48-39-10(J) (Supp. 2025). Only one of those categories, the beach/dune system, is defined by
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reference to the setback line. Id. § 48-39-10(J)(4). Beaches are defined by physical conditions:
“those lands subject to periodic inundation by tidal and wave action so that no nonlittoral
vegetation is established.” Id. § 48-39-10(H).

That textual distinction defeats Reddy’s setback line theory. The beach/dune system is line-
based. It extends from mean high water to the setback line. Id. § 48-39-10(J)(4). Beaches are
condition-based. They exist where the statutory physical criteria are met, regardless of whether
those conditions occur seaward or landward of the mapped setback line. /d. § 48-39-10(H), (J)(3).
The areas may overlap, but they are not coextensive.

Reddy’s reading would collapse the separate “beaches” category into the beach/dune
system whenever beach conditions migrate landward of the setback line. That is not what the
General Assembly wrote. If the setback line were the landward limit of all beachfront critical-area
jurisdiction, the separate statutory listing of “beaches” would lose operative effect in precisely the
dynamic shoreline conditions where it matters most. Courts avoid constructions that render
statutory language meaningless or futile. State v. Sweat, 386 S.C. 339, 350-51, 688 S.E.2d 569,
575 (2010); Florence Cnty. Democratic Party v. Florence Cnty. Republican Party, 398 S.C. 124,
128, 727 S.E.2d 418, 420 (2012).

The record illustrates the point. Trial testimony and Joint Exhibit 62 showed that the
baseline and setback line define the beach/dune system critical area, while “beaches” remain a
separate critical area. Tr. 77:16-78:5 (R. p. 001749, line 16-p. 001750, line 5); 80:20-81:21 (R. p.
001752, line 20-p. 001753, line 21); Joint Ex. 62 (R. pp. 003720-003721). The testimony explained
that beaches critical area can be landward of the setback line, including where the setback line is
“in the middle of the beach” or below the high-water mark. Tr. 80:20-81:21 (R. p. 001752, line

20-p. 001753, line 21). In that circumstance, the area from the setback line to the vegetation line
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remains beaches critical area, and the Department does not relinquish direct permitting authority

merely because the setback line falls within the beach. Tr. 81:5-21 (R. p. 001753, lines 5-21); Joint

Figure 2: Beachfront Critical Areas. Beaches Criticol Area londward of the setback line

Ex. 62 at 2 (R. p. 003721).

JOINT EX. 62, P. 2: BEACHES CRITICAL AREA LANDWARD OF THE SETBACK LINE

The same condition-based distinction applies at Reddy’s Site. Reddy’s own July 5, 2023
survey showed the “top of bank,” or top of the escarpment, landward of where he later built the
hard erosion control structure. Tr. 92:14-23 (R. p. 001764, lines 14-23); 93:12-24 (R. p. 001765,
lines 12-24); 94:2-14 (R. p. 001766, lines 2-14); Joint Exs. 50, 54 (R. pp. 003684-003685,
003695). DES witnesses testified this showed periodic inundation up to and landward of the future
wall location before Hurricane Idalia. Tr. 93:12-96:5 (R. p. 001765, line 12-p. 001768, line 5).
DES staff also documented wrack, saturated sand, escarpment movement, tidal and wave action
reaching the structure, and lack of established vegetation. Tr. 100:16-102:7 (R. p. 001772, line 16-
p- 001774, line 7); 105:12—106:16 (R. p. 001777, line 12-p. 001778, line 16); 139:17-142:16 (R.
p. 001811, line 17-p. 001814, line 16); 705:13-706:21 (R. p. 002377, line 13-p. 002378, line 21);

714:14-716:6 (R. p. 002386, line 14-p. 002388, line 6); 725:24-726:17 (R. p. 002397, line 24-p.
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002398, line 17); Joint Exs. 53, 57, 65, 78(a), 78(b), 81, 84, 176 (R. pp. 003692-003694, 003703-
003705, 003724-003730, 003798-003806, 003807, 003845, 003855-003857, 004536-004538).
That evidence matters because the statutory beaches definition turns on physical conditions, not
on the setback line alone.

Other provisions confirm that DES’s critical-area authority is not limited by Reddy’s
setback line theory. Section 48-39-130(C) provides that “no person shall fill, remove, dredge, drain
or erect any structure on or in any way alter any critical area without first obtaining a permit from
the department.” S.C. Code Ann. § 48-39-130(C) (2008). Beaches are critical area. S.C. Code Ann.
§ 48-39-10(J)(3) (Supp. 2025). The coastal zone includes “all lands and waters in the counties of
the State which contain any one or more of the critical areas.” Id. § 48-39-10(B). And DES is the
only state agency with authority to permit or deny alterations in critical areas. S.C. Code Ann. §
48-39-210(A) (2008). Those provisions apply to beaches as a separately defined critical area.

Reddy therefore cannot use the setback line to erase statutory beaches. The setback line
marks the landward boundary of the beach/dune system. It does not rewrite the separate condition-
based definition of beaches, and it does not prevent DES or the Court from applying the Act where
the record shows statutory beaches conditions landward of that line.

III. THE ALC’S FAILURE TO DECIDE STATUTORY BEACHES STATUS DOES
NOT SUPPORT REVERSAL OF THE REMOVAL ORDER.

Reddy argues the removal order must be reversed because the ALC declined to decide
whether the Site was statutory beaches and whether Reddy violated § 48-39-130(C). That
argument confuses two separate questions. The first is whether the ALC could order removal under
§ 48-39-120(C) after finding that Reddy’s hard erosion control structure adversely affects the
public interest. It could. The second is whether the ALC should also have decided statutory beaches

status, liability, and penalty. It should have, and CCL raises that error in its separate appeal. But
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an error adverse to DES and CCL does not give Reddy a basis to vacate a removal order supported
by an independent statutory ground.

A. The § 48-39-120(C) removal ruling stands independently.

The ALC’s removal remedy did not depend on a prior finding that Reddy violated § 48-
39-130(C). Section 48-39-120(C) authorizes DES to remove “all erosion control structures which
have an adverse effect on the public interest.” S.C. Code Ann. § 48-39-120(C) (2008). The ALC
found that Reddy’s hard erosion control structure has adverse public interest effects, including
seaward protrusion, interference with sediment flow, scour, tidal and wave interaction, dry sand
loss, and impairment of lateral public access. Order at 30-35 (R. pp. 000153-000158). It then
ordered Reddy to submit a Corrective Action Plan for removal of the hard structure, unauthorized
construction materials, and restoration of the affected area. Order at 40 (R. p. 000163).

That ruling is enough to affirm removal. As explained above, § 48-39-120(C) is not limited
to structures in tidelands, coastal waters, the beach/dune system, statutory beaches, or permitted
structures. It applies where the structure is an erosion control structure and has an adverse effect
on the public interest. The ALC found both. Reddy cannot overcome that ruling by pointing to the
ALC’s separate refusal to decide additional liability and penalty issues.

Nor was § 48-39-120(C) a new issue detached from the case tried below. Removal was at

issue throughout the enforcement process and merits hearing. Joint Exs. 4, 10, 11 (R. pp. 003319-

Be advised that:

S5.C. Code Anm. §48-39-50(T), as amended, provides the Department the power to enforce
the provisions of this chapter and all ules and regulations promulgated by the Department
and institute or causs to be instituted, in courts of compeatent jurisdiction, legal procesdings

to compel compliance with the provisions of this chapter.

S.C. Code Ann. §48-39-120(C), as amended, provides the Department the autherity to

remove all erosion control structures which have an adverse effect on the public interest.
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003320, 003366-003397, 003398-003428); Tr. 66:11-69:3 (R. p. 001738, line 11-p. 001741, line
3). The May 22, 2024 NOAYV and Admission Letter expressly cited § 48-39-120(C) and stated that
the statute “provides the Department authority to remove all erosion control structures which have
an adverse effect on the public interest.” Joint Ex. 10 (R. pp. 003366-003397).

JOINT EX. 10: MAY 22,2024 NOAY IDENTIFYING § 48-39-120(C) REMOVAL AUTHORITY

The Summary Judgment Order also cited § 48-39-120(C) before trial. Summary Judgment
Order at 4 (R. p. 000047). The rescinded October 23 Order likewise applied § 48-39-120(C) to
Reddy’s hard erosion control structure. Oct. 23 Order at 30, 38 (R. pp. 000094, 000102). The
Amended Final Order retained removal on the same statutory ground. Order at 30-35, 40 (R. pp.
000153-000158, 000163). After the October 23 Order, Reddy moved for reconsideration of the
order “ordering the removal of Respondent’s erosion control structure.” Reddy Mot. Recons. at 1
(R. p. 001443).

The evidence supporting removal under § 48-39-120(C) also overlapped with the evidence
tried on the statutory beaches issue. Both theories concerned the same hard structure, the same
shoreline conditions, the same public access impacts, and the same physical effects of placing a
hard erosion control structure on an eroding oceanfront site. For § 48-39-120(C), the ALC did not
need to determine the metes and bounds of statutory beaches before ordering removal. It needed
to determine whether the structure was an erosion control structure and whether it adversely
affected the public interest. The ALC made those findings and they are supported by substantial
evidence in the record.

B. Any error in refusing to decide statutory beaches status is an issue for CCL’s
appeal, not a basis for relief to Reddy.

Reddy tries to turn the ALC’s failure to decide statutory beaches status into reversible error

in his favor. That is backwards. The ALC’s refusal to decide whether the Site was statutory
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beaches, whether Reddy violated § 48-39-130(C), and whether DES’s civil penalty should be
upheld was an error adverse to DES and CCL. It limited the relief DES obtained and vacated the
civil penalty. It did not impose any additional obligation on Reddy beyond the independently
supported removal order under § 48-39-120(C).

CCL’s position is therefore consistent. The Court should affirm the portion of the Order
requiring removal because § 48-39-120(C) independently supports that remedy. In CCL’s separate
appeal, the Court should also correct the ALC’s refusal to decide statutory beaches status, liability,
and penalty. Those issues affect whether Reddy also violated § 48-39-130(C) and whether DES’s
civil penalty should be reinstated. They do not undermine the separate removal ruling under § 48-
39-120(C).

If this Court reaches statutory beaches status in connection with Reddy’s arguments, the
record supplies an additional ground supporting affirmance. Rule 220(c), SCACR, allows this
Court to affirm any ruling, order, decision, or judgment upon any ground appearing in the record.
The record contains evidence supporting both statutory beaches elements: periodic inundation by
tidal and wave action and absence of established nonlittoral vegetation. DES staff documented
wrack, saturated sand, escarpment movement, tidal and wave action reaching the structure, erosion
and scouring on the adjacent beach, and lack of established vegetation. Tr. 100:16—102:7 (R. p.
001772, line 16-p. 001774, line 7); 105:12-106:16 (R. p. 001777, line 12-p. 001778, line 16);
139:17-142:16 (R. p. 001811, line 17-p. 001814, line 16); 705:13—-706:21 (R. p. 002377, line 13-
p- 002378, line 21); 714:14-716:6 (R. p. 002386, line 14-p. 002388, line 6); 725:24-726:17 (R. p.
002397, line 24-p. 002398, line 17); 874:24-875:19 (R. p. 002546, line 24-p. 002547, line 19);

879:25-880:9 (R. p. 002551, line 25-p. 002552, line 9); 892:15-893:11 (R. p. 002564, line 15-p.

20





002565, line 11); Joint Exs. 53, 57, 65, 78(a), 78(b), 81, 84, 176 (R. pp. 003692-003694, 003703-
003705, 003724-003730, 003798-003806, 003807, 003845, 003855-003857, 004536-004538).
Reddy’s own July 5, 2023 survey showed the “top of bank,” or top of the escarpment,
landward of where he later built the hard erosion control structure. Tr. 92:14-23 (R. p. 001764,
lines 14-23); 93:12-24 (R. p. 001765, lines 12-24); 94:2—14 (R. p. 001766, lines 2-14); Joint Exs.
50, 54 (R. pp. 003684-003685, 003695). DES witnesses testified this showed periodic inundation
up to and landward of the future wall location before Hurricane Idalia. Tr. 93:12-96:5 (R. p.
001765, line 12-p. 001768, line 5). The record also included repeated evidence of inundation and
vegetation failure from May 2023 through October 2024, not a single isolated storm event. Tr.
120:2-122:22 (R. p. 001792, line 2-p. 001794, line 22); 133:4-14 (R. p. 001805, lines 4-14);
706:10-21 (R. p. 002378, lines 10-21); 716:11-717:1 (R. p. 002388, line 11-p. 002389, line 1);
725:24-726:17 (R. p. 002397, line 24-p. 002398, line 17); Joint Exs. 50, 65, 78(m), 78(n), 78(r),
160 (R. pp. 003684-003685, 003724-003730, 003821, 003822, 003828-003829, 004461-004466).
That same record also shows alteration without a critical area permit. Section 48-39-130(C)
prohibits any person from filling, removing, dredging, draining, erecting a structure on, or
otherwise altering any critical area without first obtaining a permit. S.C. Code Ann. § 48-39-
130(C) (2008). Beaches are critical area. S.C. Code Ann. § 48-39-10(J)(3) (Supp. 2025). Reddy
erected a hard structure and placed materials not compatible with the beach without first obtaining
a critical area permit. Tr. 125:18-128:10 (R. p. 001797 ,line 18-p. 001800, line 10); 273:3-279:12
(R. p. 001945, line 3-p. 001951, line 12); Joint Exs. 19, 65,97, 98, 123, 124, 125, 191, 193 (R. pp.
003481-003483, 003724-003730, 003956, 003957-003966, 004140-004143, 004144-004149,

004150-004151, 005034-005036, 005049-005052).
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The point remains narrow. The Court need not reverse the removal because the ALC
declined to decide statutory beaches status. The removal order rests on § 48-39-120(C) and the
ALC’s public interest findings. If the Court reaches statutory beaches status, the record supports
affirmance on that ground too. Either way, Reddy is not entitled to vacatur of the removal order.
IV. SUBSTANTIAL EVIDENCE SUPPORTS THE ALC’S FINDING THAT

REDDY’S HARD STRUCTURE ADVERSELY AFFECTS THE PUBLIC

INTEREST.

Reddy’s substantial evidence challenge asks this Court to reweigh the record. That is not
the appellate standard. The ALC heard the witnesses, reviewed the exhibits, and made specific
findings that Reddy’s hard erosion control structure protrudes seaward, interferes with sediment
flow, causes scour, interacts with tidal and wave action, contributes to dry sand loss, and impairs
lateral public access. Those findings are supported by testimony, photographs, survey evidence,
GNSS data, and public use evidence. Because reasonable minds could reach the ALC’s conclusion,

the removal order should be affirmed.

A. The ALC’s adverse public interest findings are supported by site specific evidence.

The ALC found that Reddy’s hard structure “protrudes farther seaward into the adjacent
beach than any neighboring structure.” Order at 32 (R. p. 000155). That finding is supported by
survey and location evidence showing the structure’s position relative to the adjacent beach and
neighboring structures. Tr. at 466:24-515:15 (R. p. 002138, line 24-p. 002187, line 15); Joint Exs.
50, 57 (R. pp. 003684-003685, 003703-003705). The ALC found that hard erosion control
structures impede sediment flow and cause scour. Order at 32 (R. p. 000155). That finding is
supported by expert testimony explaining how hard structures built parallel to shore affect

sediment movement, erosion patterns, scour, and adjacent beach conditions. Tr. at 828:22—
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1001:10(R. p. 002500, line 22-p. 002673, line 10); 1388:14-1436:23 (R. p. 003060, line 14-p.
003108, line 23).

The ALC further found that photographic evidence showed tidal and wave action reaching
Reddy’s hard structure and inducing erosion and scouring on the adjacent beach. Order at 32 (R.
p. 000155). That finding is supported by DES staff observations and photographs documenting
tidal and wave action indicators at the Site, including wrack, saturation, escarpment movement,
and water reaching the structure. Tr. at 100:16-102:7 (R. p. 001772, line 16-p. 001774, line 7);
Joint Exs. 81, 84 (R. pp. 003845, 003855-003857). The ALC also found that public access would
continue to deteriorate during future erosive cycles because of dry sand loss laterally along the
beach past the structure. Order at 32-35 (R. pp. 000155-000158). That finding is supported by
testimony showing that the structure interfered with lateral beach access and reduced the dry sand
area available for normal beach use. Tr. at 469:5-470:4 (R. p. 002141, line 5-p. 002142, line 4);
CCL Ex. 1, at 69:8-70:5 (R. p. 003237, line 8-p. 003238, line 5), 84:5-85:17 (R. p. 003242, line
5-p. 003243, line 17).

The public access evidence was concrete. Mr. Truslow testified that he and his wife
frequently walk or bike on the beach and that, when the seawall was exposed in November and
December 2023, he and other beach users had to wade into the water to get around it. Tr. at 469:5—
16 (R. p. 002141, lines 5-16). He further testified that people walking north from Breach Inlet
could not pass Reddy’s house, forcing them toward “the most dangerous area of the island,” where
signs warn that it is illegal to wade, swim, or go in the water. Tr. at 469:17-470:4 (R. p. 002141,
line 17-p. 002142, line 4). Ms. Cedzo’s designated testimony explained that CCL members use
and enjoy the Isle of Palms beach and that the wall’s presence limited normal public access,

recreation, and enjoyment by contributing to dry sand beach loss and reducing the area available
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for public use. CCL Ex. 1, at 69:8—70:5 (R. p. 003237, line 8-p. 003238, line 5), 84:5-85:17 (R. p.
003242, line 5-p. 003243, line 17).

The broader site evidence also supports the ALC’s findings. DES and CCL presented
evidence that the Site is in an unstabilized inlet erosion zone near Breach Inlet; that the Site
experienced repeated erosion and periodic inundation; that Reddy placed a substantial hard
structure and materials not compatible with the beach at the Site; and that the structure interferes
with coastal processes and public access. Tr. at 80:16—81:21 (R. p. 001752, line 16-p. 001753, line
21), 119:17-120:22 (R. p. 001791, line 17-p. 001792, line 22), 466:24-515:15 (R. p. 002138, line
24-p. 002187, line 15), 828:22-1001:10 (R. p. 002500, line 22-p. 002673, line 10), 1388:14—
1436:23 (R. p. 003060, line 14-p. 003108, line 23); Joint Exs. 50, 53, 57, 65, 78, 81, 84, 98, 123,
124,125,176 (R. pp. 003684-003685, 003692-003694, 003703-003705, 003724-003730, 003798-
003829, 003845, 003855-003857, 003957-003966, 004140-004143, 004144-004149, 004150-
004151, 004536-004538). This extensive evidence is more than sufficient to meet the substantial
evidence threshold.

B. The ALC used the legislative findings as statutory context, not as a substitute for
evidence.

Reddy argues the ALC improperly relied on legislative findings rather than record
evidence, citing Bauer v. South Carolina State Housing Authority, 271 S.C. 219, 229, 246 S.E.2d
869, 875 (1978), and Velishka v. City of Nashua, 99 N.H. 161, 165, 106 A.2d 571, 573 (1954).
Those cases do not help him. Legislative findings are entitled to weight; they simply do not
substitute for proof. The ALC did not treat § 48-39-250 as a substitute for evidence. It used the
General Assembly’s findings to identify the public interests protected by the Act, then applied
those interests to site-specific evidence concerning Reddy’s structure. Section 48-39-250(5)

identifies the same public interest concerns at issue here: hard erosion control devices can increase
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vulnerability to wind and wave damage and contribute to deterioration and loss of the dry sand
beach. S.C. Code Ann. § 48-39-250(5) (2008). The ALC then found that Reddy’s structure caused
those same types of effects, including scour, sediment disruption, tidal and wave interaction, dry
sand loss, and impairment of lateral public access. Order at 32-35 (R. pp. 000155-000158).

That approach is consistent with Kiawah Development Partners II, where the Supreme
Court evaluated public access impacts from a hard erosion control structure by applying coastal
statutes and regulations to evidence of how the structure would affect actual public use of sandy
shoreline. The Court rejected the ALC’s attempt to discount public access impacts and explained
that the applicable public access standard was implicated “whenever a proposed bulkhead or
revetment would have an adverse effect on public access.” Kiawah Dev. Partners, Il v. S.C. Dep’t
of Health & Env’t Control, 411 S.C. 16, 38-39, 766 S.E.2d 707, 720-21 (2014). Here, the ALC
made the same type of evidence-based public access finding: Reddy’s structure contributes to dry
sand loss and impairs lateral public access, and beach users testified that they had to wade into the
water to pass it.

Nor do Reddy’s criticisms of Mr. Jones undermine the substantial evidence supporting the
ALC’s adverse-public-interest finding. Any dispute over Mr. Jones’s site visit, methodology, or
view of critical area encroachment went to weight, not legal sufficiency. The ALC could credit
photographs, DES staff observations, survey evidence, GNSS data, public access testimony, and
other evidence supporting adverse effects on the public interest. In Maull, the Court of Appeals
rejected a similar argument that the ALC misapprehended expert testimony, explaining that the
ALC, acting as factfinder, “was not restricted to accept only expert testimony,” and that the
decision to accept or reject expert testimony is a credibility question for the ALC. Maull v. S.C.

Dep 't of Health & Env’t Control, 411 S.C. 349, 359, 768 S.E.2d 402, 408 (Ct. App. 2015). As a
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Court of review, this Court may not and need not substitute its judgment for the ALC’s judgment
on the weight of the evidence. S.C. Code Ann. § 1-23-610(B) (Supp. 2025); Dorman v. S.C. Dep’t
of Health & Env’t Control, 350 S.C. 159, 162, 565 S.E.2d 119, 120 (Ct. App. 2002).

Substantial evidence is evidence that, considering the record as a whole, would allow
reasonable minds to reach the conclusion reached below. Risher v. South Carolina Department of
Health & Environmental Control, 393 S.C. 198, 211, 712 S.E.2d 428, 435 (2011). The record
easily meets that standard. The ALC heard Reddy’s evidence and nevertheless found adverse
effects on the public interest. Order at 32—-35 (R. pp. 000155-000158). Reddy’s disagreement with
that weighing is not reversible error.

V. REDDY RECEIVED DUE PROCESS AND CANNOT SHOW SUBSTANTIAL
PREJUDICE.

Reddy’s due process argument fails because § 48-39-120(C), removal, and adverse effects
on the public interest were not new post-hearing issues. Removal and corrective action were in the
case from the beginning. Section 48-39-120(C) was expressly identified before trial. And the facts
relevant to § 48-39-120(C), including public access, dry sand loss, scour, sediment disruption, and
adverse effects from the hard erosion control structure, were litigated at the merits hearing.

The Amended Final Order retained the same removal remedy on a statutory basis identified
before trial. It did not introduce a new remedy, a new factual dispute, or a new evidentiary burden
after the record closed. Reddy therefore cannot obtain reversal merely by pointing to the hearing
notices. Even assuming those procedural documents should have identified § 48-39-120(C) more
specifically, Reddy must show substantial prejudice. He has not done so.

A. Section 48-39-120(C). removal, and adverse public interest effects were in the case
before trial.
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The chronology defeats Reddy’s claim of surprise. Before trial, Reddy knew DES sought
removal of the hard erosion control structure and associated unauthorized materials. The October
20, 2023 Notice to Comply directed removal of unpermitted materials placed on active beach
and/or beaches critical area. Joint Exs. 4, 20 (R. pp. 003319-003320, 003484-003490). The cease
and desist directives kept unauthorized work and corrective relief at issue. Joint Exs. 5-8 (R. pp.
003321-003328). The July 1, 2024 Administrative Order required removal of unauthorized
materials not compatible with the beach and restoration. Joint Ex. 11 (R. pp. 003398-003428).

More importantly, the May 22, 2024 NOAV and Admission Letter expressly cited § 48-
39-120(C) and stated that “S.C. Code Ann. § 48-39-120(C) provides the Department authority to
remove all erosion control structures which have an adverse effect on the public interest.” Joint
Ex. 10 (R. pp. 003366-003397). Reddy acknowledges that the NOAV and Admission Letter
referenced § 48-39-120(C), but he characterizes it as merely one provision among many. That does
not establish surprise. The provision identified the same removal authority the ALC later applied
and the same adverse public interest standard litigated at the merits hearing.

The ALC’s April 24, 2025 Summary Judgment Order also identified § 48-39-120(C) before
trial. Summary Judgment Order at 4 (R. p. 000047). CCL’s summary judgment briefing placed
public access and public coastal impacts at issue by explaining that CCL intervened to protect its
members’ interests in preserving public beach access and preventing unauthorized coastal
development. CCL MSJ Response at 2 (R. p. 001369). DES’s summary judgment response
likewise argued that public access was of great importance, that Reddy’s hard structure affected
public access, and that the structure detrimentally impacted the public. DES MSJ Response at 11-
13 (R. pp. 001076-001078); Reconsideration Order at 4 & n.3 (R. p. 000107). Reddy then

proceeded through a five-day merits hearing, cross-examined witnesses addressing public access
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and adverse effects, presented his own expert testimony, testified on his own behalf, and
introduced exhibits and deposition testimony.

Reddy’s notice argument is also not strengthened by recasting it as a technical defect in the
hearing notices. Article I, section 22 does not require notice in every document or at every stage
of the administrative process. In Ross v. Medical University of South Carolina, the Supreme Court
held that Article I, section 22 requires notice and an opportunity to be heard ‘““at some point before
the agency makes its final decision,” not at each level of the administrative process. 328 S.C. 51,
68, 492 S.E.2d 62, 71 (1997). The Court also rejected an APA-notice challenge where
correspondence “fully and fairly apprised” the party of the matters asserted in time to respond at
the hearing. Id. at 63—64, 492 S.E.2d at 69.

This case satisfies that standard. As explained above, the May 22, 2024 NOAYV provided
the requisite notice. Reddy’s counsel received and responded to that NOAV before the
Administrative Order issued. Reconsideration Order at 3 (R. p. 000106); Joint Ex. 9 (R. pp.
003329-003365). The Administrative Order then required removal and restoration through a
corrective action plan. Joint Ex. 11 (R. pp. 003398-003428). Before trial, the Summary Judgment
Order also cited the Department’s authority to remove erosion control structures with adverse-
public-interest effects under § 48-39-120(C), and at the outset of trial the issues included the
Department’s authority to enforce its Administrative Order and whether removal was an
appropriate remedy. Reconsideration Order at 4-5 (R. pp. 000107-000108); Tr. 66:11-69:3 (R. p.
001738, line 11-p. 001741, line 3). Reddy did not ask the ALC for prehearing statements or a more
definite statement of the statutory provisions at issue. Reconsideration Order at 4-5 (R. pp.
000107-000108). On this record, the absence of § 48-39-120(C) from the hearing notices did not

prevent Reddy from preparing for or litigating the removal remedy and public interest evidence.
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That sequence matters. Removal was the remedy. Section 48-39-120(C) provided the
statutory removal authority. Public access, dry sand loss, scour, sediment disruption, and adverse
effects from the hard structure were factual issues litigated at the hearing. Reddy was not deprived
of notice that removal and adverse effects would be decided. Nor can Reddy separate the asserted
notice defect from the practical reality of the case he litigated. As to the removal issue Reddy
challenges in this appeal, this case has always concerned the same wall, the same unauthorized
hard erosion control structure, and the same removal remedy. DES repeatedly told Reddy that the
structure and associated materials were unauthorized and had to be removed. Joint Exs. 4-8, 11
(R. pp. 003319-003328, 003398-003428). The NOAV then identified § 48-39-120(C) as the
Department’s authority to remove erosion control structures with adverse effects on the public
interest. Joint Ex. 10 (R. pp. 003366-003397). Reddy therefore cannot show surprise merely
because the hearing notices did not repeat every statutory provision already identified in the
enforcement record. The relevant question is whether he had notice of the removal remedy and a
meaningful opportunity to litigate the facts supporting that remedy. He did.

Reddy’s reliance on § 1-23-320(B)(1) and (3) does not establish reversible error. Section
1-23-320(B) requires notice of the legal authority and jurisdiction for the hearing and reference to
the statutes and rules involved. S.C. Code Ann. § 1-23-320(B)(1), (3) (2005). Even assuming the
hearing notices should have separately listed § 48-39-120(C), South Carolina law does not reverse
administrative decisions for technical notice defects absent substantial prejudice. Myers v. S.C.
Dep’t of Health & Hum. Servs., 418 S.C. 608, 620, 795 S.E.2d 301, 307 (Ct. App. 2016); Leventis
v. S.C. Dep’t of Health & Env’t Control, 340 S.C. 118, 132, 530 S.E.2d 643, 650-51 (Ct. App.
2000).

B. Reddy received a meaningful opportunity to be heard and identifies no substantial
prejudice.
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Reddy received the process Article I, section 22 requires. He requested a contested case
hearing. The ALC conducted a de novo merits hearing. Reddy conducted discovery, cross-
examined DES and CCL witnesses, presented Mr. Goodrich as an expert, testified on his own
behalf, introduced exhibits and deposition testimony, participated in post-order reconsideration
proceedings, and now has judicial review.

That is the procedure Article I, section 22 contemplates. To effectuate Article I, section
22’s guarantee that no person be finally bound by a quasi-judicial agency decision without notice,
an opportunity to be heard, and judicial review, the ALC conducts a de novo contested-case
hearing “complete with the presentation of evidence and testimony.” Engaging & Guarding
Laurens Cnty.’s Env’tv. S.C. Dep’t of Health & Env’t Control, 407 S.C. 334, 344, 755 S.E.2d 444,
449 (2014). An adequate de novo review renders harmless an alleged procedural due process
violation in an earlier administrative step. Unisys Corp. v. S.C. Budget & Control Bd., 346 S.C.
158, 17475, 551 S.E.2d 263, 272 (2001).

Reddy was not finally bound by the NOAYV or the Administrative Order without process.
DES prosecuted the enforcement action; an independent administrative law judge heard the case
under the APA and ALC Rules; Reddy presented evidence and cross-examined witnesses; and this
Court now provides judicial review. Article I, section 22 requires no more. Due process is flexible
and turns on the procedure the particular case demands. Tall Tower, Inc. v. S.C. Procurement Rev.
Panel, 294 S.C. 225, 232-33, 363 S.E.2d 683, 686—87 (1987). It requires notice and a meaningful
opportunity to be heard, but it does not require reversal for every alleged procedural imperfection.
1d.; Leventis, 340 S.C. at 132, 530 S.E.2d at 650-51. In Tall Tower, the Supreme Court rejected a

due process challenge where the parties had notice of the issues, the opportunity to present
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favorable witnesses, and the right to cross-examine adverse witnesses. 294 S.C. at 233, 363 S.E.2d
at 687. Reddy received those protections here.

The due process inquiry turns on substantial prejudice, not Reddy’s characterization of §
48-39-120(C) as a different “theory.” Leventis supplies the controlling rule: due process in an
administrative proceeding requires notice, a meaningful opportunity to be heard, and judicial
review, but reversal requires a showing that the challenged procedure substantially prejudiced the
party. Leventis v. S.C. Dep’t of Health & Env’t Control, 340 S.C. 118, 132, 530 S.E.2d 643, 650—
51 (Ct. App. 2000). The Court applied that rule despite expressly disapproving DHEC’s ex parte
stipulated agreement with the permit applicant, holding that the extensive administrative hearing,
witness presentation, cross-examination, and meaningful review removed any prejudicial
error. Id. at 134-35, 530 S.E.2d at 652-53.

The decision in Myers applies the same prejudice requirement to a notice defect. There, the
agency failed to identify the specific regulation supporting its action, and the appellant argued that
better notice would have allowed additional live testimony. The Court still found no due process
violation because the appellant had notice of the proposed action, received the agency’s
justifications before hearing, submitted evidence, and failed to show how the hearing would have
been different. Myers v. S.C. Dep’t of Health & Hum. Servs., 418 S.C. 608, 618-20, 795 S.E.2d
301, 30607 (Ct. App. 2016). Reddy received pretrial identification of § 48-39-120(C), notice that
removal was sought, discovery, a five-day contested case hearing, cross-examination, expert
testimony, reconsideration practice, and judicial review. He identifies no witness, document,
discovery, expert opinion, or factual defense he would have presented had § 48-39-120(C) been

repeated in the hearing notices. His claimed prejudice is legal, not factual: he argues § 48-39-

31





120(C) does not apply outside tidelands, coastal waters, or the setback line. That argument requires
statutory interpretation, not vacatur for lack of notice.

Reddy’s argument about Mr. Jones’s expert testimony does not establish prejudice. Reddy
cross-examined Mr. Jones. He also presented his own expert, Mr. Goodrich. In any event, the
ALC’s adverse public interest findings did not rest solely on Mr. Jones. The record also included
DES staff observations, photographs, surveys, GNSS data, public access testimony, and CCL
designated testimony supporting scour, dry sand loss, tidal and wave interaction, sediment
disruption, and impaired lateral public access. Order at 32-35 (R. pp. 000155-000158); Tr. at
100:16-102:7 (R. p. 001772, line 16-p. 001774, line 7), 469:5-470:4 (R. p. 002141, line 5-p.
002142, line 4); 828:22—-1001:10 (R. p. 002500, line 22-p. 002673, line 10); 1388:14-1436:23 (R.
p- 003060, line 14-p. 003108, line 23); CCL Ex. 1, at 69:8-70:5 (R. p. 003237, line 8-p. 003238,
line 5), 84:5-85:17 (R. p. 003242, line 5-p. 003243, line 17); Joint Exs. 50, 57, 81, 84 (R. pp.
003684-003685, 003703-003705, 003845, 003855-003857).

The Reconsideration Order confirms the same point. The ALC found that Mr. Jones’s
disclosure included coastal processes affecting the Site and surrounding area and principles of
coastal processes and coastal morphology as applied to this case, including sediment transport,
beach erosion, and erosion control structures. Reconsideration Order at 67 (R. pp. 000109-
000110). The ALC also found that Reddy did not object when DES elicited adverse effects
testimony from Mr. Jones. /d. at 7 (R. p. 000110). Reddy cannot convert that record into reversible
surprise.

Reddy’s cited cases do not require a different result. Stono River Env’t Prot. Ass’nv. S.C.
Dep’t of Health & Env’t Control, 305 S.C. 90, 94, 406 S.E.2d 340, 342 (1991), and Ogburn-

Matthews v. Loblolly Partners, 332 S.C. 551, 561-62, 505 S.E.2d 598, 603 (Ct. App. 1998),
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overruled on other grounds by Brown v. S.C. Dep’t of Health & Env’t Control, 348 S.C. 507, 560
S.E.2d 410 (2002), state the general rule that due process requires notice and an opportunity to be
heard in a meaningful way. Reddy received both. A4dams v. H.R. Allen, Inc., 397 S.C. 652, 657,
726 S.E.2d 9, 12 (Ct. App. 2012), and In re Dickey, 395 S.C. 336,360, 718 S.E.2d 739, 751 (2011),
likewise recite ordinary notice and hearing principles, but they do not dispense with the substantial
prejudice requirement or mandate reversal where the party had pretrial notice of the removal
authority, a full contested case hearing, cross-examination, expert testimony, reconsideration,
judicial review, and no identified prejudice.

Reddy’s due process claim ultimately fails because he cannot identify concrete prejudice
from the asserted notice defect. The ALC did not impose a new remedy or decide a new factual
issue after trial. It retained the same removal remedy on a statutory ground identified before trial
and on adverse effects evidence litigated at trial. That is not reversible due process error.

VI. REDDY’S REMAINING ARGUMENTS DO NOT JUSTIFY VACATING THE
REMOVAL ORDER.

Reddy’s remaining arguments do not provide a basis to vacate the removal order. The
operative decision on appeal is the December 30, 2025 Amended Final Order, not the rescinded
October 23 Order. The Amended Final Order ordered removal under § 48-39-120(C) after finding
that Reddy’s hard erosion control structure adversely affects the public interest. Order at 30-35,
40 (R. pp. 000153-000158, 000163). For the reasons stated above, that ruling should be affirmed.

The October 23 Order was rescinded. The Rescission Order did not stay the October 23
Order or preserve it as an alternative final decision. It stated: “IT IS HEREBY ORDERED that the
Final Order and Decision is hereby rescinded pending a decision upon the parties’ pleadings.”
Rescission Order at 1 (R. p. 000103). The ALC then issued the Amended Final Order and the

separate Order on Motions for Reconsideration on December 30, 2025. Reddy’s Notice of Appeal
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likewise identifies the December 30 Amended Final Order as the order appealed. Notice of Appeal
at 1 (R. p. 001667). Review should therefore focus on the removal ruling actually made in the
operative Order.

Rule 29(D), SCALCR, provides that “[a] party must file a motion for reconsideration prior
to filing a notice of appeal and must state with particularity the points supposed to have been
overlooked or misapprehended by the Court.” The note to Rule 29 likewise states that, “in
accordance with applicable case law on issue preservation, a motion for reconsideration is a
prerequisite to filing a notice of appeal.” Reddy’s November 3 motion challenged the October 23
Order. But that order was rescinded before the ALC issued the December 30 Amended Final Order.
Once the ALC rescinded the October 23 Order and issued the Amended Final Order, the Amended
Final Order became the operative decision for Rule 29(D) and appellate-review purposes. See High
v. High, 389 S.C. 226, 248, 697 S.E.2d 690, 701 (Ct. App. 2010) (holding that, when the first order
was rescinded ab initio, “it was as if it had never existed,” and the later order was the only order
from which a party could move to reconsider). Nor can Reddy avoid Rule 29(D)’s preservation
requirement by relying on a motion directed to an order that no longer exists.

The distinction between the two orders is substantive, not semantic. The December 30
Amended Final Order changed the Court’s reasoning, vacated the civil penalty, declined to decide
statutory beaches status, retained removal under § 48-39-120(C), and imposed detailed corrective
action plan (“CAP”) and restoration requirements. Order at 18—19, 30-35, 3741 (R. pp. 000141-
000142, 000153-000158, 000160-000164). It required a CAP within sixty days, removal of the
hard structure and unauthorized construction materials, restoration of the affected area, beach-
stabilization methods, identification of beach-compatible sand from an upland source, compliance

with the South Carolina Department of Natural Resources Marine Turtle Conservation Program,
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commencement within ninety days of Department approval, completion within thirty days after
commencement, and a Department liaison process. Order at 40—41 (R. pp. 000163-000164). Reddy
filed no Rule 29(D) motion directed to that operative order.

Reddy’s own stay practice confirms the omission. After the Amended Final Order issued,
Reddy moved under Rule 29(E), SCALCR, and Rule 241, SCACR, to stay the December 30 order
requiring removal. The ALC’s stay order recognized that Reddy’s deadline to submit a CAP had
begun running under the Amended Final Order and stayed the Amended Final Order pending a
decision on the merits of the stay request if a party appealed. Stay Order at 1-2 (R. pp. 000171-
000172). A stay motion is not a Rule 29(D) motion for reconsideration. It does not ask the ALC
to correct alleged error in the final decision, and it does not state with particularity any point the
ALC allegedly overlooked or misapprehended.

At minimum, Reddy preserved no objection to any implementation term first imposed or
materially clarified in the December 30 Amended Final Order. Reddy opposed DES’s and CCL’s
January 9 motions for reconsideration, but those responses were not his own Rule 29(D) motion
asking the ALC to reconsider adverse rulings in the Amended Final Order. Issues not raised to and
ruled upon by the ALC are not preserved for appellate review. Risher v. S.C. Dep’t of Health &
Env’t Control, 393 S.C. 198, 208, 712 S.E.2d 428, 433 (2011); Elam v. S.C. Dep’t of Transp., 361
S.C.9,23-24,602 S.E.2d 772, 780 (2004). The Court of Appeals has applied that rule in the ALC
context where a party failed to file a Rule 29(D) motion calling the ALC’s attention to the alleged
error. S.C. Dep’t of Motor Vehicles v. Dover, 423 S.C. 153, 168 n.3, 813 S.E.2d 532, 540 n.3 (Ct.
App. 2018). And even when a party files a reconsideration motion, the motion does not preserve a
later appellate argument unless it specifically calls that issue to the ALC’s attention. In MRI at

Belfair, the appellant filed a motion for reconsideration, but the Court still held the issue
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unpreserved because the appellant “never specifically objected” to the alleged error and its related
argument was “not sufficiently specific” to preserve the later appellate issue. MRI at Belfair, LLC
v. S.C. Dep’t of Health & Env’t Control, 394 S.C. 567,576-77,716 S.E.2d 111, 115-16 (Ct. App.
2011). The Court emphasized that “it is incumbent upon appellant to show it had clearly raised the
issue to the ALC and asked for a specific ruling in that regard to preserve the issue for appellate
review.” Id. at 577,716 S.E.2d at 116.

Accordingly, Reddy’s appeal should be limited to issues actually preserved below. At most,
his earlier motion preserved broad objections to the ALC’s legal authority to order removal. It did
not preserve a challenge to the December 30 Amended Final Order itself, and it did not preserve
any separate objection to the CAP process, restoration terms, sequencing, deadlines, sand-source
requirements, turtle-program compliance, or other implementation details first stated or materially
clarified in that operative order.

CONCLUSION

The Court should affirm the portion of the Amended Final Order requiring Reddy to
remove the hard erosion control structure and the unauthorized construction materials covered by
that Order and to restore the affected area. Affirmance of that removal ruling does not limit DES’s
and CCL’s separate appeals seeking additional relief on statutory beaches status, liability, civil
penalties, and the full scope of required removal and restoration. Section 48-39-120(C) authorizes
that remedy, § 48-39-290(B)(2)(d) expressly preserves it, substantial evidence supports the ALC’s
adverse public interest finding, and Reddy received due process. The Court should reject Reddy’s

request to vacate the removal order or remand for a new jurisdictional proceeding.
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For the reasons stated in CCL’s separate initial brief, the Court should also correct the
ALC’s legal errors by holding that the record satisfies the statutory beaches definition, that Reddy
violated § 48-39-130(C), and that the ALC erred in vacating DES’s civil penalty.

Respectfully submitted,
SOUTH CAROLINA ENVIRONMENTAL LAW PROJECT

S/Leslie S. Lenhardt
Leslie Lenhardt
Lauren Megill Milton
Mail: P.O. Box 1380, Pawleys Island, SC 29585
Physical: 407 Church Street, Unit E (29440)
leslie@scelp.org | lauren@scelp.org | (843) 527-0078

Attorneys for S.C. Coastal Conservation League
Charleston, S.C.
October 6, 2026
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STATEMENT OF ISSUES ON APPEAL

L. Whether the Administrative Law Court erred by refusing to classify the Site as
statutory beaches, a critical area under S.C. Code Ann. § 48-39-10(J), thereby pretermitting a
violation determination under S.C. Code Ann. § 48-39-130(C) despite finding periodic inundation
by tidal and wave action and the absence of nonlittoral vegetation.

II. Whether the Administrative Law Court erred in vacating the $289,000 civil penalty
under S.C. Code Ann. § 48-39-170(C), and whether reinstatement is appropriate without remand
because the Administrative Law Court already made all material factual findings and only legal
application remains.

STATEMENT OF THE CASE

This appeal arises from the Administrative Law Court’s December 30, 2025 Amended
Final Order (R. pp. 000124-000164) and January 27, 2026 Order Denying Motions for
Reconsideration (“Reconsideration Order””; R. pp. 000165-000170).

This contested case began when the South Carolina Department of Environmental Services
(“DES”) issued Administrative Order AF-0000960 to Rom and Renee Reddy on July 1, 2024,
concerning construction activities at 118 Ocean Boulevard, Isle of Palms, Charleston County
(“Site”). The Administrative Order found violations of the Coastal Tidelands and Wetlands Act,
S.C. Code Ann. § 48-39-10 et seq. (“Act”), assessed a civil penalty of $289,000.00, and required,
among other relief, the removal of non-beach-compatible materials and a hard erosion control
structure constructed without a permit. On July 18, 2024, Rom Reddy filed a Request for a
Contested Case Hearing (R. pp. 000246-000279). South Carolina Coastal Conservation League

(“CCL” or “Appellant”) moved to intervene on August 1, 2024, with the consent of all parties, and





the Administrative Law Court (“ALC”) granted that motion on August 7, 2024 (R. pp. 000284-
000285; 000030-000035).

A merits hearing was conducted before the ALC on May 6 through 8 and May 19 through
20, 2025. The ALC initially issued a Final Order on October 23, 2025 (R. pp. 000065-000102).
On November 3, 2025, Rom Reddy, DES, and CCL each filed motions for reconsideration (R. pp.
001421-001460). The ALC rescinded the October 23, 2025 order on November 10, 2025, and,
after further briefing, issued an Amended Final Order (“Order”) on December 30, 2025 (R. pp.
000103; 000124-000164). DES and CCL filed motions for reconsideration of the Order on January
9, 2026 (R. pp. 001551-001568). Mr. Reddy filed responses in opposition on January 20, 2026,
and CCL filed a reply on January 26, 2026 (R. pp. 001578-001587; 001662-001666). The ALC
denied reconsideration on January 27, 2026 (R. pp. 000165-000170). Appellant filed and served
its notice of appeal on January 29, 2026 (R. pp. 001671-001672).

In this appeal, CCL does not challenge the portion of the Order requiring removal of
Reddy’s hard structure. Instead, CCL only challenges the Order on the grounds stated herein.

STANDARD OF REVIEW

Under the Administrative Procedures Act, this Court reviews the ALC’s final order and
may reverse or modify if Appellant’s substantial rights have been prejudiced because the decision
is in violation of constitutional or statutory provisions, made upon unlawful procedure, affected
by other error of law, clearly erroneous in view of the reliable, probative, and substantial evidence
on the whole record, or arbitrary or capricious. S.C. Code Ann. § 1-23-610(B).

In determining whether the ALC’s decision is supported by substantial evidence, the Court
considers the whole record and asks whether there is evidence from which reasonable minds could

reach the same conclusion as the ALC. Kiawah Dev. Partners, Il v. S.C. Dep’t of Health & Env’t





Control, 411 S.C. 16, 28, 766 S.E.2d 707, 715 (2014). The Court may not substitute its judgment
for the ALC’s judgment as to the weight of the evidence on questions of fact. S.C. Code Ann. § 1-
23-610(B).

Questions of statutory interpretation are reviewed de novo. Thompson v. Killian, 447 S.C. 177,
186, 924 S.E.2d 606, 610 (2025); Davis v. S.C. Dep’t of Corr., 444 S.C. 138, 149-50, 906 S.E.2d
569, 575 (2024). Courts give statutory words their plain and ordinary meaning, without resorting
to subtle or forced construction to limit or expand the statute’s operation. Davis, 444 S.C. at 150,
906 S.E.2d at 576. This Court may also affirm any ruling, order, decision, or judgment upon any
ground appearing in the record on appeal. Rule 220(c), SCACR.

STATUTORY AND REGULATORY FRAMEWORK

Section 48-39-130(C) of the Act provides that “no person shall fill, remove, dredge, drain
or erect any structure on or in any way alter any critical area without first obtaining a permit from
the department.” There are four categories of critical areas identified in the Act: coastal waters,
tidelands, beaches, and the beach/dune system. S.C. Code Ann. § 48-39-10(J). The beach/dune
system critical area is designated by the Act as “the area from the mean high-water mark to the
setback line as determined in Section 48-39-280.” Id. “Beaches” critical area is distinct and is
defined, both in the Act and in the regulations promulgated thereunder, as “those lands subject to
periodic inundation by tidal and wave action so that no nonlittoral vegetation is established.” S.C.
Code Ann. § 48-39-10(H); S.C. Code Ann. Regs. 30-1(D)(5).

STATEMENT OF FACTS

The facts giving rise to this appeal center around Mr. Reddy’s construction of hard erosion
control devices along the beachfront portion of his property. Rom Reddy purchased 118 Ocean

Boulevard, Isle of Palms, Charleston County (“Site’), on September 24, 2014. Joint Exs. 66, 67,





68 (R. pp. 003731-003758). The property is located on the south end of Isle of Palms near Breach
Inlet. Tr. 79:16-80:15 (R. p. 001751, line 16-p. 001752, line 15). The area has also experienced
significant storm events, increasing its vulnerability. Tr. 119:17-120:22 (R. p. 001791, line 17-p.
001792, line 22); 725:24-726:17 (R. p. 002397, line 24-p. 002398, line 17); 886:8-887:3 (R. p.
002558, line 8-p. 002559, line 3); 889:10-21 (R. p. 002561, lines 10-21); Joint Exs. 78(m), 78(n),
78(0), 78(r) (R. pp. 003821, 003822, 003823, 003828).

The Act defines “beaches” as “those lands subject to periodic inundation by tidal and wave
action so that no nonlittoral vegetation is established.” S.C. Code Ann. § 48-39-10(H). Because
beaches are a category of “critical area,” S.C. Code Ann. § 48-39-10(J), the trial evidence focused
on whether the altered area showed physical indicators of recurring tidal and wave action and the
absence of established nonlittoral vegetation.

Communications between Mr. Reddy and DES began in May 2023, after Mr. Reddy
contacted DES about erosion at his property. Joint Ex. 12 (R. pp. 003429-003447); Tr. 99:2—-104:6
(R. p. 001771, line 2-p. 001776, line 6). During that period, DES staff made site visits and
documented erosional conditions at the Site. /d. Staff observed a vertical escarpment,' dead marsh
grass known as “wrack,” a damaged beach walkover, and artificial turf draped over the escarpment.
Tr. 100:16-102:7 (R. p. 001772, line 16-p. 001774, line 7); 105:12-106:14 (R. p. 001777, line 12-
p. 001778, line 14); 139:5-141:4 (R. p. 001811, line 5-p. 001813, line 4); Joint Exs. 12, 81, 82,
176 (R. pp. 003429-003447, 003845, 003846-003848, 004536-004538) .

DES witnesses explained how those conditions relate to the statutory beaches inquiry.

Matthew Slagel, DES’s former Beachfront Section Manager, explained that ‘“nonlittoral

! An escarpment is the vertical cut along the beach face; DES testimony tied the escarpment at the
Site to erosive forces from inundation by water. Joint Ex. 95 (R. pp. 003949-003953) ; Tr. 711:22-
716:6 (R. p. 002383, line 22-p. 002388, line 6); 105:2-15 (R. p. 001777, lines 2-15).
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vegetation” means ordinary upland vegetation rather than salt-tolerant vegetation. Tr. 82:16—83:11
(R.p. 001754, line 16-p. 001755, line 11); 105:16—19 (R. p. 001777, lines 16-19). Jessica Boynton,
DES’s Coastal Services Section Manager, testified that if vegetation is not established on the
escarpment, the vegetation line lies landward of it. Tr. 714:14-716:6 (R. p. 002386, line 14-p.
002388, line 6). Boynton further testified that wrack, the escarpment line, and the lack of littoral
vegetation were indicators DES used to determine that tidal water periodically inundated the Site.
Tr. 706:5-18 (R. p. 002378, lines 5-18).

Those indicators were present immediately seaward of Reddy’s artificial turf backyard, in
the same area where the first wall would later be built. The observed site conditions showed tidal
and wave action reaching the escarpment area landward of the future wall location. Tr. 106:15-16
(R. p. 001778, lines 15-16); 139:17-142:16 (R. p. 001811, line 17-p. 001814, line 16); 874:24—
875:19 (R. p. 002546, line 24-p. 002547, line 19); 879:25-880:9 (R. p. 002551, line 25-p. 002552,
line 9); 892:15-893:11 (R. p. 002564, line 15-p. 002565, line 11); Joint Exs. 53, 65, 78(a), 78(b),
81, 176 (R. pp. 003692-003694, 003724-003730, 003798-003806, 003807, 003845, 004536-
004538). Thus, from the beginning of DES’s involvement, the Site contained physical indicators
relevant to both elements of the statutory definition of “beaches”: periodic inundation by tidal and
wave action and the absence of established nonlittoral vegetation. S.C. Code Ann. § 48-39-10(H).

A July 5, 2023 survey commissioned by Mr. Reddy showed the “top of bank,” which trial
testimony equated with the top of the escarpment, landward of where Mr. Reddy would later build
the erosion control structures. Tr. 92:14-23 (R. p. 001764, lines 14-23), 93:12-24 (R. p. 001765,
lines 12-24), 94:2—14 (R. p. 001766, lines 2-14); Joint Exs. 50, 54 (R. pp. 003684-003685,
003695). DES witnesses testified that this showed periodic inundation up to and landward of the

future wall location even before later storm exposure. Tr. 93:12-94:14 (R. p. 001765, line 12-p.





001766, line 14); 95:23-96:5 (R. p. 001767, line 23-p. 001768, line 5). DES’s evidence further
showed repeated periodic inundation spanning from May 2023 through October 2024, rather than
an isolated event. Tr. 120:2-122:22 (R. p. 001792, line 2-p. 001794, line 22); 133:4-14 (R. p.
001805, lines 4-14); 725:24-726:17 (R. p. 002397, line 24-p. 002398, line 17); Joint Exs. 50, 65,
78(m), 78(n), 160, 78(r) (R. pp. 003684-003685, 003724-003730, 003821, 003822, 004461-
004466, 003828-003829).

In discussions that occurred on September 7, 2023, DES warned Mr. Reddy and BluTide
Marine Construction, a firm retained by Mr. Reddy, that any unauthorized beachfront work within
State critical areas, including the beach/dune system and beaches, would violate the Act and could
result in enforcement and civil penalties. Joint Ex. 14 (R. p. 003456); Tr. 110:4-111:11 (R. p.
001782, line 4-p. 001783, line 11); 531:18-532:10 (R. p. 002203, line 18-p. 002204, line 10); Tr.
111:24-113:16 (R. p. 001783, line 24-p. 001785, line 16). On September 11, 2023, DES staff met
with Mr. Reddy onsite to discuss options for erosion control, DES’s jurisdictional authority, the
location of the setback line for the beach/dune system, and the fact that beaches existed landward
of that line. Tr. 111:24-113:16 (R. p. 001783, line 24-p. 001785, line 16). In a follow-up email
memorializing that meeting and in response to Mr. Reddy’s expressed intention to place fill
material on the beachfront, DES staff explained that the proposed area for fill was then active
beach and/or beaches critical area, quoted the regulatory definition of “beaches,” stated that any
fill in that area would have to be beach-compatible sand, not clay, and would need DES
authorization. Joint Ex. 15 (R. pp. 003457-003459). DES specifically told Mr. Reddy and counsel
during the September 11 site visit that only beach-compatible material could be placed along the

escarpment. Joint Ex. 19 (R. pp. 003481-003483). DES later learned that clay had already been





placed and then covered with sand. Tr. 113:5-114:1 (R. p. 001785, line 5-p. 001786, line 1); Joint
Exs. 70, 192, 193 (R. pp. 003765-003775, 005037-005048, 005049-005052).

On September 21, 2023, DES issued an emergency order authorizing limited
renourishment measures, including sand fencing and native dune planting. Joint Ex. 37 (R. pp.
003561-003569); Tr. 121:1-125:17 (R. p. 001793, line 1-p. 001797, line 17). Despite this
authorization, Mr. Reddy did not avail himself of any of the emergency measures available through
the emergency order and did not use the authorized options for renourishment, vegetation, or sand
fencing. Tr. 122:11-123:3 (R. p. 001794, line 11-p. 001795, line 3).

In early October 2023, DES staff became aware that non-beach-compatible fill and
materials had been placed at and adjacent to the Site in the beaches critical area. Tr. 125:18-128:10
(R. p. 001797, line 18-p. 001800, line 10); Joint Exs. 11, 19, 97, 65, 123 (R. pp. 3398-003428,
003481-003483, 003956, 3724-003730, 004140-004143). Photographs depicted clay balls and
gravel or rock deposited as marine debris along the beach. Joint Exs. 11, 19, 97, 65, 123 (R. pp.
3398-003428, 003481-003483, 003956, 3724-003730, 004140-004143). On October 5, 2023,
Jacques Prevost, a DES compliance officer, conducted a site inspection and documented the debris.
Tr. 273:3-279:12 (R. p. 001945, line 3-p. 001951, line 12); Joint Exs. 78e, 98, 124, 125 (R. pp.

003811, 003957-003966, 004144-004149, 004150-004151).
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JOINT EXS. 123 AND 124 (R. P. 004140-004143, 004144-004149)[PHOTOGRAPHS SUBMITTED TO
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SLAGEL ON OCTOBER 3, 2023 AND PREVOST’S OCTOBER 5, 2023 DOCUMENTING NON-BEACH-
COMPATIBLE FILL AND MATERIALS AT AND ADJACENT TO THE SITE, INCLUDING CLAY, GRAVEL OR
ROCK, GEOGRID, GEOTEXTILE FABRIC, ARTIFICIAL TURF, AND OTHER DEBRIS. TR. 125:18-128:10 (R.
P. 001797, LINE 18-p. 001800, LINE 10); 273:3-279:12 (R. P. 001945, LINE 3-p. 001951, LINE 12);
SEE ALSO JOINT EX.19 (R. P. 003481-003483).]

Comparing the October 5 data to September data, Mr. Prevost determined that
approximately 1,255 square feet of beaches critical area was covered by unauthorized fill and non-
beach-compatible materials. Tr. 273:3-279:12 (R. p. 001945, line 3-p. 001951, line 12); Joint Ex.
98 (R. pp. 003957-003966). On October 6, 2023, he returned and observed that those materials
had been covered by sand and that additional sand appeared to have been added seaward of the
Site. Tr. 278:13-279:15 (R. p. 001950, line 13-p. 001951, line 15); Joint Exs. 65, 97, 98, 125, 191,
193 (R. pp. 003724-003730, 003956, 003957-003966, 004150-004151, 005034-005036, 005049-
005052).

On October 20, 2023, DES issued a Notice to Comply requiring Mr. Reddy to remove all
non-beach-compatible fill, other materials, and marine debris he placed or had placed on active
beach and/or beaches critical area. Joint Exs. 4, 20 (R. pp. 003319-003320, 003484-003490); Tr.
271:22-273:20 (R. p. 001943, line 22-p. 001944, line 20); 279:18-281:4 (R. p. 001951, line 18-p.
001953, line 4. DES had authorized limited soft-response measures, not clay, concrete, or a hard
erosion control structure. Tr. 121:1-125:17 (R. p. 001793, line 1-p. 001797, line 17); Joint Ex. 37
(R. pp. 003561-003569). DES later discovered non-beach-compatible fill and materials at and
adjacent to the Site. Tr. 125:18-128:10 (R. p. 001797, line 18-p. 001800, line 10); Joint Exs. 19,
97,123, 124 (R. pp. 3481-003483, 003956, 004140-004143, 004144-004149).

The ALC found that Reddy’s contractor dug a two-foot by 130-foot trench adjacent to the

beach, approximately six feet deep, and filled it with concrete to form a ninety-two-linear-foot-

wide, four-foot-tall, two-to-three-foot-deep structure consisting of woven geotextile fabric and





wire mesh, with landward-extending wing walls. Order at 8-9 (R. pp. 000131-000132). The ALC
referred to that first structure as ERC-1. Order at 8 n.24 (R. p. 000131). Instead of the minor
renourishment authorized by the emergency order, Mr. Reddy had constructed a substantial hard
structure in the critical area without a critical area permit. Joint Ex. 37 (R. pp. 003561-003569);
Tr. 121:1-125:17 (R. p. 001793, line 1-p. 001797, line 17); 122:11-125:17 (R. p. 001794, line 11-
p- 001797, line 17).

DES first obtained a clear view of the exposed structure on December 20, 2023, when
Prevost observed an approximately ninety-two-linear-foot-wide structure, about four feet tall from
beach grade, two to three feet thick, with landward-extending wing walls, geotextile fabric, and
other non-beach-compatible materials. Tr. 285:19-288:11 (R. p. 001957, line 19-p. 001960, line
11); Joint Exs. 100, 101 (R. pp. 003978-003982, 003983-003988). On December 21, 2023, DES
staff again warned Mr. Reddy’s agents that DES has jurisdiction over the beach/dune system and
beaches critical area under the Act and warned against burying unauthorized materials. Joint Exs.
11, 136 (R. pp. 003398-003428, 004196). By January 11, 2024, DES inspection photographs and
the corresponding inspection report documented the concrete erosion control structure tilting

significantly seaward. Joint Exs. 105, 106 (R. pp. 004011-004017, 004018-004029).
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JOINT EXS. 101 AND 106 (R. PP. 003983-003988, 004018-004029) [DECEMBER 20, 2023
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PHOTOGRAPHS SHOWING ERC-1 EXPOSED ON THE BEACH, AND JANUARY 11,2024 PHOTOGRAPHS
SHOWING THE STRUCTURE TILTING OR COLLAPSING SEAWARD DURING CONTINUING SITE
DISTURBANCE. SEE TR. 285:19-288:11 (R. P. 001957, LINE 19-P. 001960, LINE 11); 293:15-296:1
(R.P.001965, LINE 15-P. 001968, LINE 1); SEE 4LSO JOINT EX. 138 (R. PP. 004205-004216).]

By mid-January, ERC-1 had begun to tilt forward and crack. Tr. 1242:21-1243:13 (R. p.
002914, line 21-p. 002915, line 13). Reddy testified that he hired CNT shortly thereafter to
straighten the wall and fix the cracks. Tr. 1243:14-1244:13 (R. p. 002915, line 14-p. 002916, line
13); see also Joint Ex. 194 (R. pp. 005053-005058). Through that work, the ALC found, Reddy
augmented ERC-1 and transformed the overall hard structure into a seawall designed to withstand
normal wave forces. Order at 11, 31 (R. p. 000134, 000154).

On January 25, 2024, DES issued its first Cease and Desist Directive. Joint Ex. 5 (R. pp.
003321-003322); Tr. 301:1-302:25 (R. p. 001973, line 1-p. 001974, line 25); 317:12-319:25 (R.
p. 001989, line 12-p. 001991, line 25). The directive ordered Mr. Reddy to “immediately cease
and desist all work” in violation of the Act. Joint Ex. 5, 11 (R. pp. 003321-003322), 003398-
003428). In early 2024, photographs and inspections documented continued violations. Tr.
312:16-316:22 (R. p. 001984, line 16-p. 001988, line 22); Joint Exs. 6, 7, 110, 142, 143, 144, 145,
195 (R. pp. 003323-003324, 003325-003326, 004056-004088, 004234-004253, 004254-004263,
004264-004279, 004280-004281, 005059-005099). On January 31, 2024, the record documented
continued installation of metal grid or rebar on the landward side of the structure. Tr. 576:17—
577:3 (R. p. 002248, line 17-p. 002249, line 3); Joint Ex. 141 (R. p. 004233). The next day,
Prevost’s February 1, 2024 site photographs documented continued unauthorized work, including
excavation, rebar, wood forms, supports, and newly poured concrete immediately landward of the
structure. Tr. 312:16-318:18 (R. p. 001984, line 16-p. 001990, line 18); Joint Exs. 110, 142 (R.

pp. 004056-004088, 004234-004253). The photographs also show water at and around the

structure while the work continued. Joint Exs. 141, 142 (R. p. 004233, 004234-004253).
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JOINT Exs. 141 AND 142 (R. P. 004233, 004234-004253) [JANUARY 31 AND FEBRUARY 1, 2024
IMAGES DOCUMENTING CONTINUED CONSTRUCTION AFTER DES ISSUED THE JANUARY 25 CEASE
AND DESIST DIRECTIVE, WITH WATER VISIBLE AT THE SEAWARD FACE OF THE STRUCTURE AND
AROUND THE WORK AREA. SEE ALSO TR. 576:17-577:3 (R. P. 002248, LINE 17-P. 002249, LINE 3);
312:16-318:18 (R. P. 001984, LINE 16-P. 001990, LINE 18).]

After receiving notice that work had not ceased, DES issued additional Cease and Desist
Directives to both Mr. Reddy and CNT. Joint Exs. 6, 7 (R. pp. 003323-003324, 003325-003326).
Subsequent DES inspections documented continued concrete work, non-beach-compatible
materials, and marine debris in and around the Site, along the beach from the adjacent property to
Breach Inlet. Tr. 323:4-327:7 (R. p. 001995, line 4-p. 001999, line 7); Joint Exs. 147, 148, 149,
150, 151, 152 (R. pp. 004327-004333, 004334-004350, 004351-004353, 004354-004368, 004369-
004371, 004372-004380). Mr. Prevost testified that this material matched debris previously
observed on the Site and was not known to originate from any other source, indicating the debris

had migrated downdrift of Mr. Reddy’s property. Tr. 324:6-327:7 (R. p. 001996, line 6-p. 001999,

line 7).
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JOINT EX 144 (R PP, 004264 004279) [FEBRUARY 7, 2024 CCL MEMBER/STAFF EMAIL CHAIN
FORWARDING CONTEMPORANEOUS REPORTS AND PHOTOGRAPHS TO DES REGARDING CONTINUED
ACTIVITY AT 118 OCEAN BOULEVARD AFTER DES ISSUED CEASE AND DESIST DIRECTIVES. THE
PHOTOGRAPHS SHOW WORKERS AND HEAVY EQUIPMENT AROUND POSTED CEASE AND DESIST
PLACARDS, FORMWORK AND REBAR/CONCRETE WORK BEHIND THE EXISTING WALL, AND WATER AT
AND AROUND THE STRUCTURE. |

DES issued a third Cease and Desist Directive on March 1, 2024, documenting continued

unauthorized activity. Joint Exs. 8, 11 (R. pp. 003327-003328, 003398-003428).

JOINT EX. 155 (R. pP. 004415 004421) [MARCH 4, 2024 DES SITE PHOTOGRAPHS SHOWING THE
COMPLETED HARD STRUCTURE, EXPOSED ESCARPMENT, ARTIFICIAL TURF, NON-BEACH-COMPATIBLE
ROCK AT THE BASE OF THE WALL, CONTRACTORS NEAR THE STRUCTURE, AND A POSTED CEASE AND
DESIST PLACARD. ]
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Throughout this period, DES site-visit photographs documented dates, times, and GPS
coordinates at or adjacent to 118 Ocean Boulevard from December 2023 through March 2024.
Joint Exs. 99, 101, 104, 106, 107, 142, 147, 149, 151, 153, 154, 156 (R. pp. 003967-003977,
003983-003988, 004002-004010, 004018-004029, 004030-004039, 004234-004253, 004327-
004333, 004351-004353, 004369-004371, 004381-004385, 004386-004414, 004422-004440).

In analyzing whether the Site fell within statutory “beaches” critical area jurisdiction, the
ALC set out the governing definition and cited testimony that “active beach is a subset of the
beaches critical area.” Order at 1617 (R. pp. 000139-000140). The record showed, and the ALC
agreed, that stable vegetation was landward of ERC-1, that water reached the property at varying
times, and that wrack, saturated sand, and the escarpment all reflected tidal and wave action at the
Site. Order at 1619 (R. pp. 000139-000142). In short, the evidence showed repeated inundation
and the absence of nonlittoral vegetation over time, not a single transitory event. Order at 16—19
(R. pp. 000139-000142); Tr. 120:2-122:22 (R. p. 001792, line 2-p. 001794, line 22); 133:4-14 (R.
p. 001805, lines 4-14); 725:24-726:17 (R. p. 002397, line 24-p. 002398, line 17).

The hard structure also harmed the adjacent public beach and public use of that beach. The
ALC found that the structure had an adverse effect on the public interest because it caused or
contributed to erosion and scour on the adjacent public beach and impaired lateral public access.
Order at 34-35 (R. pp. 000157-000158). The record also reflects repeated public complaints
concerning ongoing construction and resulting hazards. Joint Exs. 112-118 (R. pp. 004090-
004126). One such complainant was Doug Truslow, an Isle of Palms resident who walked the
beach almost daily. Tr. 467:14-23 (R. p. 002139, lines 14-23). Truslow testified that the wall at
times prevented him and other members of the public from passing on dry sand, forced them

toward dangerous inlet waters, and made the area hazardous underfoot because of debris. Tr.
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469:5-470:4 (R. p. 002141, line 5-p. 002142, line 4); 471:11-17 (R. p. 002143, lines 11-17). Cedzo
likewise testified that seawalls can contribute to the loss of dry-sand beach and impair public beach
access and use, and that Reddy’s wall limited CCL members’ ability to use the Isle of Palms beach
as they normally would for public access, recreation, and enjoyment. CCL Ex. 1 at 69:8-70:5 (R.
p. 003237, line 8-p. 003238, line 5); 84:5-85:17 (R. p. 003242, line 5-p. 003243, line 17). Having
found adverse effects on the public interest, the ALC ordered removal of the hard structure under
S.C. Code Ann. § 48-39-120(C). Order at 34-35, 40 (R. pp. 000157-000158, 000163).

DES calculated the $289,000 civil penalty using its enforcement worksheet and civil
penalty assessment guideline. Joint Exs. 163, 165 (R. pp. 004478-004482, 004490-004499). The
guideline states that OCRM developed the guideline to ensure a “fair, consistent, and appropriate
method” for assessing civil penalties and directs enforcement staff to determine the extent of
deviation, determine adverse impact to coastal resources, use the penalty matrix, consider
adjustment factors where appropriate, calculate economic benefit where appropriate, account for
repeat violations where appropriate, and ensure the total does not exceed the statutory maximum.
Joint Ex. 165 at BCM Reddy 020186 (R. p. 004492).

The worksheet identified nine violated requirements, including unpermitted alteration of
Beaches Critical Area, use of non-beach-compatible materials, unlawful strengthening of the
unauthorized erosion control structure, and failure to comply with the January, February, and
March 2024 Cease and Desist Directives. Joint Ex. 163 at BCM Reddy 002408-002412 (R. pp.
004478-004482). For each listed violation, the worksheet classified both the extent of deviation
and adverse impact as “major.” Id. The guideline’s penalty matrix places violations with “major”
extent of deviation and “major” adverse impact in the $901-to-$1,000 range. Joint Ex. 165 at BCM

Reddy 020192 (R. p. 004498). The worksheet used a 289-day violation period, from approximately
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September 13, 2023 through June 28, 2024, and applied the statutory maximum of $1,000 per day,
resulting in a calculated penalty of $289,000. Joint Ex. 163 at BCM Reddy 002408, 002411—
002412 (R. pp. 004478, 004481-004482). Flake testified that DES followed its uniform
enforcement policy and civil penalty assessment guideline, that penalties serve deterrence, and that
DES selected the maximum daily rate because of the overall egregiousness of the violations. Tr.
596:20-599:21 (R. p. 002268, line 20-p. 002271, line 21). She further testified that DES had
provided Reddy clear guidance and authorized soft-response measures, yet Reddy disregarded
those options and proceeded with unauthorized hardening, and that this was the first case in her
section requiring DES to seek injunctive relief and a temporary restraining order to stop ongoing
coastal violations. Tr. 599:19-602:21 (R. p. 002271, line 19-p. 002274, line 21).
ARGUMENT

This appeal concerns a narrow but consequential legal error. The Administrative Law Court
correctly ordered removal of Mr. Reddy’s hard structure, but this appeal principally concerns the
ALC’s refusal to apply the statutory definition of “beaches,” determine liability, and uphold the
Department’s civil penalty. After making findings satisfying the statutory definition of “beaches”
in S.C. Code Ann. § 48-39-10(H) and confirming that Mr. Reddy erected and altered the structure
without a permit, the ALC declined to draw the legal conclusions those findings require, including
that the Site was a critical area under S.C. Code Ann. § 48-39-10(J). It refused to determine
whether the Site constituted statutory beaches, declined to find a violation of S.C. Code Ann. § 48-
39-130(C), and vacated the Department’s civil penalty. This Court should reverse those legal
errors, hold that Mr. Reddy violated the Act as a matter of law, and reinstate the Department’s

$289,000 civil penalty.
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The ALC’s continued refusal to make the necessary conclusions of law was puzzling
because the issue was squarely before it. At the outset of the hearing, the ALC expressly identified
the issues before it, including whether DES had authority to enforce the Administrative Order
where the critical area of the beach had eroded landward of the beach/dune system. Tr. 66:8—69:3
(R. p. 001738, line 8-p. 001741, line 3). The remaining issues included whether the penalty and
removal remedy were appropriate, Tr. 67:4 (R. p. 001739, line 4); 68:19-24 (R. p. 001740, lines
19-24), whether the Act’s definition of “beaches” was unconstitutionally vague, Tr. 67:4-6 (R. p.
001739, lines 4-6), and whether DES violated the Administrative Procedures Act by taking
enforcement action based on its interpretation of “beaches,” Tr. 67:7-9 (R. p. 001739, lines 7-9).
Although Reddy also raised a regulatory-taking issue, the ALC stated that it did not believe it had
jurisdiction to decide that issue. Tr. 67:10—-15 (R. p. 001739, lines 10-15). The parties confirmed
those issues matched the issues raised in Reddy’s request for contested case hearing. Tr. 68:14—
69:3 (R. p. 001740, line 14-p. 001741, line 3).

Having identified those disputed issues, the ALC was required to make findings and
conclusions sufficient to resolve them in its final order. See S.C. Code Ann. § 1-23-350 (“A final
decision shall include findings of fact and conclusions of law, separately stated.”); Island Packet
v. Kittrell, 365 S.C. 332, 342, 617 S.E.2d 730, 735 (2005) (“[T]he ALC is required to make
specific, express findings of fact when faced with an issue in which there is a dispute.”); Able
Commc’ns, Inc. v. S.C. Pub. Serv. Comm’n, 290 S.C. 409, 411, 351 S.E.2d 151, 152 (1986)
(“Implicit findings of fact are not sufficient.”); Porter v. S.C. Pub. Serv. Comm'n, 333 S.C. 12,
21-22, 507 S.E.2d 328, 333 (1998) (administrative findings must be detailed enough for appellate
review of whether “the law has been applied properly to those findings”). Instead, after making

factual findings satisfying § 48-39-10(H), the ALC declined to conclude whether those findings
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established statutory “beaches,” thereby avoiding the liability determination required by §§ 48-39-
10(J) and 48-39-130(C).

I. THE ALC’S FINDINGS ESTABLISH THAT THE SITE IS “BEACHES” AND
THAT REDDY VIOLATED THE ACT AS A MATTER OF LAW.

The Administrative Law Court committed legal error by making findings satisfying both
prongs of S.C. Code Ann. § 48-39-10(H) and then refusing to determine whether those findings
established statutory “beaches.” Because beaches are a critical area under S.C. Code Ann. § 48-
39-10(J), and because the ALC also found unpermitted construction of a hard structure at that
location, the ALC’s own findings establish a violation of S.C. Code Ann. § 48-39-130(C) as a
matter of law. This issue is reviewed de novo because the ALC made all material factual findings
and the remaining question is the legal effect of those findings. S.C. Code Ann. § 1-23-
610(B); CFRE, LLC v. Greenville Cnty. Assessor, 395 S.C. 67, 74, 716 S.E.2d 877, 881 (2011);
Order at 16-19, 23, 37-40 (R. pp. 000139-000142, 000146, 000160-000163).

A. The statutory definition of “beaches” controls.

The Act defines “beaches” as “those lands subject to periodic inundation by tidal and wave
action so that no nonlittoral vegetation is established.” S.C. Code Ann. § 48-39-10(H). The
statutory inquiry is whether tidal and wave action reaches the land with sufficient recurrence so
that nonlittoral vegetation does not establish there. S.C. Code Ann. § 48-39-10(H).

B. The ALC’s factual findings satisfy both elements of § 48-39-10(H).

The statutory definition of “beaches” has two elements: periodic inundation by tidal and
wave action, and the absence of established nonlittoral vegetation. S.C. Code Ann. § 48-39-10(H).
The ALC’s factual findings satisfy both.

As to vegetation, Boynton testified that where vegetation is not established on the

escarpment, the vegetation line lies landward of it. Tr. 714:14-716:6 (R. p. 002386, line 14-p.
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002388, line 6). She further testified that, in seventeen years working on the South Carolina coast,
she could not recall seeing vegetation seaward of an escarpment, and that the erosive forces causing
the escarpment “would be the inundation by water.” Tr. 714:14-716:6 (R. p. 002386, line 14-p.
002388, line 6). Jones likewise testified that vegetation is a reliable indicator of the landward limit
of the beach on an eroding shoreline, and that even salt-tolerant beach grasses can withstand only
so much saltwater flooding. Tr. 873:4-16 (R. p. 002545, lines 4-16); 1413:6-24 (R. p. 003085,
lines 6-24). Consistent with that testimony, the ALC found that stable natural vegetation was
considerably landward of ERC-1, that Reddy did not present evidence showing stable natural
vegetation seaward of the escarpment or ERC-1, and that “[t]he weight of the evidence did not
show any natural vegetation seaward of either structure.” Order at 17-18 (R. pp. 000140-000141).

The ALC’s findings also satisfy the periodic inundation element. Slagel testified that DES
did not rely on a single observation; photographs and site visits from May 2023 through September
2023 showed storm impacts, wrack lines, and an escarpment, which were “clear indicators” that
inundation had occurred “not just once, but periodically over that time frame.” Tr. 119:17-120:22
(R. p. 001791, line 17-p. 001792, line 22). Boynton likewise testified that “periodic” means
occurring repeatedly over time and that storm and hurricane events are included in the analysis
because they repeatedly inundate the shoreline. Tr. 774:9-775:6 (R. p. 002446, line 9-p. 002447,
line 6); 775:20-776:5 (R. p. 002447, line 20-p. 002448, line 5).

The physical evidence confirmed those repeated conditions. Jones testified that Joint
Exhibit 53, a June 2023 photograph, showed the top of the scarp, sand lying on the horizontal
portion of the property, and wrack on the seaward slope, all signs of periodic inundation. Tr.
892:17-893:3 (R. p. 002564, line 17-p. 002565, line 3); Joint Ex. 53 (R. pp. 003692-003694).

Jones also testified that Joint Exhibit 179 showed the wall and the area behind it being periodically
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inundated, including debris washed into the lawn area. Tr. 891:5-18 (R. p. 002563, lines 5-18);
Joint Ex. 179 (R. p. 004544).

The ALC itself found that “the evidence established that the land where Reddy constructed
ERC-1 and the hard structure has been subject to inundation”; that “the evidence shows water
reaching Reddy’s property at varying times throughout the Department’s investigation”; that
wrack and saturated sand at the base and around the wing walls of ERC-1 and the hard structure
reflected exposure to tidal and wave action; that both experts agreed wrack suggested tidal and
wave action had reached that location; and that the top of bank marked the top of the escarpment,
a feature indicating wave and tidal action had reached the area in question. Order at 18—19 (R. pp.
000141-000142). The ALC further found that Department photographs showed “an escarpment
line and accumulated wrack and/or organic material,” which was “evidence which clearly
establishes that tidal and wave action reached the hard structure.” Order at 20 n.40 (R. p. 000143).

Those findings satisfy both statutory elements. Once applied to § 48-39-10(H), the ALC’s
findings establish that the Site is statutory “beaches” as a matter of law.

C. The ALC’s reliance on baseline and setback concepts did not justify declining to
decide statutory beaches status.

The ALC acknowledged that the Act defines “beaches” as lands “subject to periodic
inundation by tidal and wave action so that no nonlittoral vegetation is established,” and that this
definition “confers permitting jurisdiction.” Order at 4 n.6, 17 (R. pp. 000126, 000140). Yet after
making findings showing tidal and wave action, wrack, saturated sand, an escarpment, and the
absence of stable natural vegetation seaward of the structures, the ALC declined to apply that
definition. It stated that it did “not find it necessary” to determine whether Reddy’s structure was

located in statutorily defined beaches. Order at 18—19 (R. pp. 000141-000142).
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The Reconsideration Order confirms that omission was deliberate. The ALC stated that,
“because of the disposition of the case,” it did “not find it necessary to determine whether
Respondent’s structure is located in the statutorily defined ‘beaches’ and thus whether the area
where the unpermitted activity occurred was specifically subject to ‘periodic inundation.’””
Reconsideration Order at 2 (R. p. 000166). The ALC further stated that there was “no need to
reconcile whether Respondent violated the Act when he failed to obtain a permit” because the Act
separately authorized DES to order removal of erosion control structures having an adverse effect
on the public interest. Reconsideration Order at 2—3 (R. pp. 000166-000167).

The Act creates separate critical-area categories for “beaches” and the “beach/dune
system.” S.C. Code Ann. § 48-39-10(J)(3)—(4). The setback line defines the landward extent of the
beach/dune system; it does not appear in the statutory definition of beaches. Compare S.C. Code
Ann. § 48-39-10(H), with S.C. Code Ann. § 48-39-10(J)(4). Thus, the ALC’s concern about
baseline and setback concepts did not relieve it of the obligation to decide whether the Site
independently met the statutory definition of beaches. That omission was legal error. The Act
defines beaches in § 48-39-10(H), classifies beaches as a distinct critical area in § 48-39-10(J), and
provides that “no person shall fill, remove, dredge, drain or erect any structure on or in any way
alter any critical area without first obtaining a permit from the department.” S.C. Code Ann. §§
48-39-10(H), -10(J), -130(C).

Once the ALC made findings satisfying § 48-39-10(H), it was required to apply the statute
and decide the resulting issue before it: whether the Site constituted statutory beaches and therefore
critical area under § 48-39-10(J), triggering the permit requirement in § 48-39-130(C). That

determination was not discretionary.
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The ALC’s reason for avoiding that determination appears in its discussion of the baseline
and setback line. The ALC recognized that the baseline and setback line establish the regulatory
boundary for the beach/dune system, and it expressed concern that DES’s interpretation of
“beaches” would allow permitting jurisdiction to move landward of those lines based on changing
shoreline conditions. Order at 28-29 (R. pp. 000151-000152). But that concern addresses the
beach/dune system, not the separate statutory category of “beaches.” The Act uses the setback line
to define the beach/dune system; it does not use the setback line to define or limit statutory beaches.
S.C. Code Ann. § 48-39-10(H), (J)(3)—(4). Thus, the baseline and setback line did not supply a
lawful reason to avoid deciding whether the altered area independently met the statutory definition
of beaches.

The statutory structure confirms the point. Beaches are defined by physical conditions:
periodic inundation by tidal and wave action and the absence of established nonlittoral vegetation.
S.C. Code Ann. § 48-39-10(H). The beach/dune system, by contrast, is defined as the area from
the mean high-water mark to the setback line. S.C. Code Ann. § 48-39-10(J)(4). The General
Assembly therefore used the setback line expressly when defining the beach/dune system, but not
when defining beaches. S.C. Code Ann. § 48-39-10(H), (J)(3)—(4). If statutory beaches were
absorbed into the beach/dune system or cut off at the setback line, the separate definition of
“beaches” in § 48-39-10(H) and the separate critical-area category for “beaches” in § 48-39-
10(J)(3) would lose independent force. South Carolina law does not permit that
construction. See In re Decker, 322 S.C. 215,219,471 S.E.2d 462, 463 (1995) (‘A statute should
be so construed that no word, clause, sentence, provision or part shall be rendered surplusage, or

superfluous.”).
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The regulatory concept of “active beach” likewise did not replace the statutory definition.
Active beach may corroborate physical conditions showing statutory beaches, but it cannot
substitute for the statutory test. The operative inquiry remains the one supplied by § 48-39-10(H):
whether the land is subject to periodic inundation by tidal and wave action so that no nonlittoral
vegetation is established.

Nor could the ALC add limitations to § 48-39-10(H) that the General Assembly did not
include. When statutory text is plain, courts must apply it as written and may not impose another
meaning. Paschal v. State Election Comm’n, 317 S.C. 434, 436, 454 S.E.2d 890, 892 (1995).
Courts likewise may not rewrite clear statutory text or inject limitations absent from the
statute. Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 580 (2000). Nothing in § 48-39-10(H)
limits “periodic inundation” to a rigid tidal schedule or allows the ALC to avoid the statutory
beaches inquiry because removal authority exists elsewhere in the Act.

The ALC’s final approach also conflicted with its earlier order denying summary judgment.
There, the ALC explained that § 48-39-10(J) establishes “four distinct critical areas,” including
separate categories for “beaches” and the “beach/dune system,” and that the beach/dune system,
unlike beaches, is defined by the setback line. Order Denying Mot. for Summ. J. at 9-10 (R. pp.
000052-000053). The ALC further concluded that § 48-39-290 “must not be construed to
undermine the statutory mandate that no person shall utilize the Beaches Critical Area without first
obtaining a permit from the Department.” Id. at 10 (R. p. 000053). The final Order never
reconciled its refusal to determine statutory beaches status with that earlier, correct reading of the
Act.

Nor did Goodrich’s modeling evidence supply a basis to avoid the statutory definition.

Goodrich’s theory was that periodic inundation should be determined primarily through an
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elevation-based model rather than through observed physical indicators at the Site. He asserted
that the appropriate periodic-inundation analysis should be based on astronomical tides and
average wave conditions, while excluding storm surge, tide stacking, and wind waves as episodic
or random events. Tr. 1074:23—-1075:2 (R. p. 002746, line 23-p. 002747, line 2); 1076:3—6 (R. p.
002748, lines 3-6); 1077:1-4 (R. p. 002749, lines 1-4); 1079:5-1080:2 (R. p. 002751, line 5-p.
002752, line 2); 1141:23-1142:2 (R. p. 002813, line 23-p. 002814, line 2). Using that approach,
Goodrich placed the limit of periodic inundation at approximately 5.5 feet NAVD and concluded
that periodic inundation did not reach the wall at the time of construction. Tr. 1079:8-11 (R. p.
002751, lines 8-11); 1088:11-1095:8 (R. p. 002760, line 11-p. 002767, line 8); Joint Ex. 183 (R.
pp. 004578-004580). He also discounted the vegetation line as an indicator because, in his view,
vegetation can be affected by episodic erosion or burial rather than regular flooding. Tr. 1079:12—
13 (R. p. 002751, lines 12-13); 1108:1-12 (R. p. 002780, lines 1-12); 1123:8—-12 (R. p. 002795,
lines 8-12).

The ALC rejected that theory because it did not match actual site conditions. The ALC
found that Goodrich’s modeled tide-and-wave theory was “not an accurate reflection of conditions
depicted, time and again, in the photographic evidence.” Order at 16 (R. p. 000139). Jones testified
that Goodrich’s 5.5-foot NAVD calculation was “too low” and lacked a sufficient evidentiary basis
because it excluded observed tides, higher waves, storm impacts, and king tides, all of which were
relevant to determining the landward extent of periodic inundation. Tr. 1388:15-1390:18 (R. p.
003060, line 15-p. 003062, line 18); 1406:15-24 (R. p. 003078, lines 15-24); 1408:24—1409:3 (R.
p. 003080, line 24-p. 003081, line 3); 1413:17-23 (R. p. 003085, lines 17-23). Having rejected
Goodrich’s model as inconsistent with actual site conditions, the ALC could not rely on uncertainty

generated by that model to avoid applying § 48-39-10(H).
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The Act’s treatment of critical-area boundaries confirms the same conclusion. Section 48-
39-210(B) recognizes that critical areas are dynamic and that DES does not waive jurisdiction over
any critical area “whether shown hereon or not.” S.C. Code Ann. § 48-39-210(B). And in Grant,
the Supreme Court rejected the idea that a claimed limit on agency authority excused deciding
whether property met the statutory definition of a critical area. Grant v. S.C. Coastal Council, 319
S.C. 348, 356, 461 S.E.2d 388, 392 (1995). Once the ALC found facts satistying § 48-39-10(H),
it was required to decide whether the Site was statutory beaches.

D. Once the Site meets the definition of beaches, the ALC’s findings establish a
violation of § 48-39-130(C).

Section 48-39-130(C) provides that “no person shall fill, remove, dredge, drain or erect
any structure on or in any way alter any critical area without first obtaining a permit from the
department.” S.C. Code Ann. § 48-39-130(C). The ALC’s findings establish each element of that
violation.

First, the ALC found that Reddy erected and altered a structure. It found that Reddy
constructed ERC-1 as a concrete hard structure incorporating woven geotextile fabric and wire
mesh. Order at 8-9 (R. pp. 000131-000132). It further found that later work augmented ERC-1
and transformed the overall hard structure into a seawall designed to withstand normal wave
forces. Order at 11, 31 (R. pp. 000134, 000154).

Second, the ALC’s findings establish that the altered structure was located in a critical area.
As shown above, the ALC found facts satisfying the statutory definition of beaches under § 48-
39-10(H). Because beaches are expressly included within the Act’s definition of “critical area,”

the Site was necessarily critical area as a matter of law. S.C. Code Ann. § 48-39-10(J).
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Third, the ALC found that Reddy acted without a permit. It expressly stated that “there is
no dispute between the parties that Reddy constructed a hard structure without first obtaining a
permit from the Department.” Order at 23 (R. p. 000146).

Taken together, those findings establish all elements of a violation of § 48-39-130(C). No
further factual development is required. Section 48-39-130(A) and Regulation 30-2(B) reinforce
the same permit-first requirement. Section 48-39-130(A) bars use of a critical area for a new use
without a permit, and Regulation 30-2(B) likewise requires a permit before altering a critical area.
S.C. Code Ann. § 48-39-130(A); S.C. Code Ann. Regs. 30-2(B) (2011). The February 2, 2024
Cease and Desist Directive invoked both provisions in documenting continued unauthorized work
in beaches critical area and/or active beach. Joint Ex. 6 (R. pp. 003323-003324). Those authorities
do not create a separate theory of liability; they confirm the same statutory regime requiring
Department authorization before critical area alteration.

E. The ALC’s no-violation conclusion cannot be reconciled with its own findings.

Despite its findings, the ALC declined to find a violation. Order at 37-38 (R. pp. 000160-
000161). That conclusion cannot be reconciled with the rest of the Order. The ALC found that
Reddy constructed a hard structure without first obtaining a permit, that the structure was on the
active beach, that the structure was subject to inundation, and that the evidence showed tidal and
wave action reached the hard structure. Order at 18-20 & n.40, 23, 33-34 (R. pp. 000141-000143,
000146, 000156-000157). The ALC also recognized testimony that active beach is “a subset of the
beaches critical area.” Order at 17 (R. pp. 000139-000140).

The ALC nevertheless stated that it “need not consider these issues because the
Department, and thus this Court, has the authority to order the removal of hard structures in the

coastal zone whether or not they are in the beaches critical area or landward of the setback line.”
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Order at 40 (R. p. 000163). CCL does not challenge the ALC’s authority to order removal under
§ 48-39-120(C). To the contrary, that remedy should be affirmed. The error is that the ALC treated
removal authority as a substitute for the separate classification-and-liability analysis required by
§§ 48-39-10(H), -10(J), and -130(C).

Removal authority and permit liability are not interchangeable. Removal addresses what
DES may require when a harmful erosion control structure exists; permit liability addresses
whether a person violated the Act by altering critical area without prior authorization. Section 48-
39-120(C) authorizes DES to remove erosion control structures that adversely affect the public
interest. S.C. Code Ann. § 48-39-120(C). Section 48-39-130(C), by contrast, separately prohibits
a person from filling, removing, dredging, draining, erecting a structure on, or otherwise altering
a critical area without first obtaining a Department permit. S.C. Code Ann. § 48-39-130(C).
Because the ALC found facts bearing on both inquiries, it could affirm removal while still being
required to decide the separate statutory question of violation. The ALC could not use the former
to avoid the latter.

That conclusion follows from ordinary statutory construction principles. Statutes must be
read as a whole, and provisions within the same statutory scheme must be construed together and
given effect. Duvall v. S.C. Budget & Control Bd., 377 S.C. 36, 42, 659 S.E.2d 125, 127 (2008)
(construing retirement statutes together and rejecting a reading that would defeat the Legislature’s
intended cap on unused-leave compensation). Here, §§ 48-39-120(C) and 48-39-130(C) can
readily be read together: one authorizes removal of harmful erosion control structures; the other
imposes a permit requirement for critical-area alteration. Reading § 48-39-120(C) to make the
permit-liability inquiry unnecessary would deprive § 48-39-130(C) of independent effect

whenever DES also seeks removal.
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Sierra Club reflects the same principle. There, the Supreme Court rejected a regulatory
shortcut under which compliance with one set of performance-based requirements would
effectively excuse noncompliance with separate technical requirements. Sierra Club v. S.C. Dep 't
of Health & Env’t Control, 426 S.C. 236, 255-56, 826 S.E.2d 595, 606 (2019) (holding that result-
based compliance could be relevant to, but could not excuse, compliance with separate technical
requirements). The Court explained that related provisions must be read together, but separate
requirements may not be ignored merely because another provision has been satisfied; otherwise,
the separate requirements would become “unnecessary and superfluous.” Id; see also State v.
Sweat, 386 S.C. 339, 351, 688 S.E.2d 569, 575 (2010) (holding that statutes must be construed so
that no provision is rendered surplusage or superfluous). The same reasoning applies here. The
ALC could rely on § 48-39-120(C) to order removal, but it could not use that remedial authority
to bypass the separate classification-and-liability analysis required by §§ 48-39-10(H), -10(J), and
-130(C).

The Supreme Court’s decision in South Carolina Coastal Conservation League v. South
Carolina Department of Health & Environmental Control reinforces that point in the coastal
context. There, the Court reversed the ALC for accepting a “narrow, formulaic interpretation” that
avoided the Act’s critical-area analysis even though the record showed the critical area would be
impacted. South Carolina Coastal Conservation League v. South Carolina Department of Health
& Environmental Control, 434 S.C. 1, 12-13, 862 S.E.2d 72, 78 (2021) (holding that the ALC
erred in declining to apply § 48-39-30(D)’s critical-area analysis where the project would affect
critical area). Here, the ALC committed the same type of legal error. After finding facts showing

that tidal and wave action reached the hard structure, that the structure was on the active beach,
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and that Reddy lacked a permit, the ALC could not avoid the Act’s classification-and-liability
analysis by relying on a different remedial provision.

The same result follows from the administrative law requirement that an order show the
law was properly applied to the facts found. Porter v. S.C. Pub. Serv. Comm’n, 333 S.C. 12, 21—
22,507 S.E.2d 328, 333 (1998) (holding that administrative findings must be detailed enough to
allow review of whether the evidence supports the findings and whether “the law has been applied
properly to those findings”); Able Commc ’ns, Inc. v. S.C. Pub. Serv. Comm’n, 290 S.C. 409, 411,
351 S.E.2d 151, 152 (1986) (holding that implicit findings and general conclusions are insufficient
where they leave the reviewing court unable to address the issues). Courts do not accept an
administrative decision at face value when the decision does not explain how the legal conclusion
follows from the facts found. Kiawah Prop. Owners Grp. v. Pub. Serv. Comm ’n of S.C., 338 S.C.
92, 9697, 525 S.E.2d 863, 865-66 (1999) (reversing where the agency’s orders lacked
explanation and left the reasons underlying the decision to speculation). Here, the problem is not
an absence of factual findings. The problem is that the ALC’s no-violation conclusion contradicts
the legal effect of its own findings under the Act.

The Reconsideration Order confirms the error. The ALC stated that there was no need to
reconcile whether Reddy violated the Act by failing to obtain a permit because “[t]he Act
ultimately authorizes the Department to order the removal of all erosion control structures . . .
which have an adverse effect on the public interest.” Reconsideration Order at 2-3 (R. pp. 000166-
000167). But the existence of removal authority did not eliminate the separate liability question.
Because the ALC’s no-violation ruling conflicts with its own findings and rests on an erroneous

substitution of remedy for liability, that ruling should be reversed.
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F. The error was the failure to apply the statute to a complete factual record and its
findings permit only one legal conclusion.

The ALC’s error was not a lack of evidence or a failure to make factual findings. It was
the failure to apply the governing statutes to the facts it found. The ALC made findings addressing
inundation, vegetation, location, construction, materials, permitting status, and the effect of the
hard structure on the public beach. Order at 17-23, 31, 34-35 (R. pp. 000140-000146, 000154,
000157-000158). It identified no evidentiary gap requiring further proceedings. The omitted step
was legal: applying S.C. Code Ann. §§ 48-39-10(H), -10(J), and -130(C) to those findings.

The APA authorizes this Court to correct that legal error. This Court may reverse or modify
an ALC decision that is “in violation of constitutional or statutory provisions” or “affected by other
error of law.” S.C. Code Ann. § 1-23-610(B)(a), (d). Statutory interpretation is a question of law
reviewed without deference to the ALC. CFRE, LLC v. Greenville Cnty. Assessor, 395 S.C. 67,
74, 716 S.E.2d 877, 881 (2011) (holding that questions of statutory interpretation are legal
questions appellate courts decide “without any deference to the court below”). Likewise, when an
appeal from the ALC raises a legal question, the reviewing court may reverse if the decision
violates a statutory provision or is affected by legal error. Torrence v. S.C. Dep’t of Corr., 433
S.C. 633, 64243, 861 S.E.2d 36, 41 (Ct. App. 2021) (applying § 1-23-610(B) and recognizing
that statutory interpretation is a question of law).

Sierra Club confirms the distinction between a missing ruling that may require remand and
a completed factual record that presents a legal-application issue. In the first appeal, the Court of
Appeals remanded because the ALC had not issued a specific ruling on preserved regulatory
issues, leaving the appellate court unable to determine whether the ALC erred. Sierra Club v. S.C.
Dep’t of Health & Env’t Control, 387 S.C. 424, 435-39, 693 S.E.2d 13, 19-21 (Ct. App. 2010)

(remanding for the ALC to apply its factual findings to unaddressed technical requirements). After

29





remand, however, the Supreme Court accepted the ALC’s fixed factual findings and reviewed the
ALC’s application of the governing regulations under § 1-23-610(B)(d), explaining that regulatory
construction is a question of law reviewed de novo. Sierra Club v. S.C. Dep’t of Health & Env’t
Control, 426 S.C. 236, 247, 826 S.E.2d 595, 601 (2019) (reviewing application of governing
regulations to fixed factual findings as an error-of-law question). This case falls on the latter side
of that line. The ALC made the material findings and identified no need for additional evidence;
it simply declined to apply the statutory beaches, critical-area, and permit-liability provisions to
those findings.

The Supreme Court’s coastal-zone precedent confirms that an ALC commits legal error
when it avoids a required critical-area analysis triggered by the record. In South Carolina Coastal
Conservation League v. South Carolina Department of Health & Environmental Control, the
Court reversed where the ALC accepted a “narrow, formulaic interpretation” that avoided the
Act’s critical-area analysis even though the record showed the project would affect critical area.
434 S.C. 1, 5, 12-13, 862 S.E.2d 72, 74, 78 (2021) (holding that the ALC erred in declining to
apply § 48-39-30(D)’s critical-area analysis). The same principle applies here. Once the ALC
found facts satisfying § 48-39-10(H), found unpermitted construction, and recognized the
structure’s location on the active beach, the remaining issue was not whether more evidence was
needed. It was whether the Act’s legal consequences followed from those findings.

Where the evidence gives rise to only one reasonable inference, the question becomes one
of law for the court. Kinsey v. Champion Am. Serv. Ctr., 268 S.C. 177, 181-82, 232 S.E.2d 720,
722 (1977) (holding that, although the administrative body is the factfinder, a single reasonable
inference presents a legal question for the courts). That rule applies here. The ALC found facts

establishing periodic inundation and the absence of natural vegetation seaward of the structures; it
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found that Reddy constructed and altered a hard structure; and it found that he did so without first
obtaining a permit. Order at 17-23, 31 (R. pp. 000140-000146, 000154). Once those findings are
applied to the Act, only one legal conclusion follows: the Site met the statutory definition of
“beaches,” beaches are critical area, and Reddy violated § 48-39-130(C).

This is not a request for the Court to reweigh evidence or make new factual findings. It is
a request for the Court to correct the ALC’s legal error by applying the statutes to the findings the
ALC already made. Because the ALC’s own findings establish that the Site constituted beaches
critical area and that Reddy constructed and altered a hard structure there without a permit, this
Court should affirm the order requiring removal of Reddy’s hard structure, hold that Reddy
violated S.C. Code Ann. § 48-39-130(C) as a matter of law, and reverse the ALC’s contrary no-
violation ruling.

II. THE ALC ERRED IN VACATING THE CIVIL PENALTY, AND THIS COURT
SHOULD REINSTATE THE $289,000 PENALTY WITHOUT REMAND.

The ALC erred when it vacated the Department’s $289,000 civil penalty. That ruling
matters to CCL because the penalty serves an interest broader than removal of the structure itself.
CCL’s mission includes protecting South Carolina’s coastal resources from unlawful alteration,
and the record shows that Reddy’s hard structure impaired ordinary beach passage, affected the
adjacent public beach, and diminished the public’s use and enjoyment of the shoreline, including
by CCL members. Cedzo testified that “[s]eawalls can contribute to the loss of the dry sand beach
which in turn impacts the ability for folks to access and utilize the beach.” CCL Ex. 1 at 69:8-15
(R. p. 003237, lines 8-15). She further testified that CCL members use or recreate on the Isle of
Palms beach where Reddy’s wall is located and that the wall limited their “ability to utilize the
beach as they normally would through public access, recreation, enjoyment of the resource.” CCL

Ex. 1 at 85:5-17 (R. p. 003243, lines 5-17). The ALC likewise found that the hard structure
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adversely affected the public interest by causing or contributing to erosion and scour on the
adjacent public beach and impairing lateral public access. Order at 34-35 (R. pp. 000157-000158).
Removal addresses the existing obstruction; a civil penalty serves the separate statutory
purpose of deterring future unpermitted hardening in the Beaches Critical Area and preserving the
Act’s permit-first regime, which protects fragile coastal resources before unauthorized damage
occurs. The Department supported its assessment with an enforcement worksheet and testimony
explaining the calculation. Joint Ex. 163 (R. pp. 004478-004482); Tr. 596:20-602:21 (R. p.
002268, line 20-p. 002274, line 21). The ALC did not identify any defect in the Department’s
penalty methodology, violation period, daily rate, worksheet classifications, gravity analysis, or
arithmetic. Instead, it declined to determine liability under the Act and then treated that omission,
together with perceived ambiguity, perceived unfairness, its assessment of Reddy’s conduct, and
the fact that removal had been ordered, as reasons not to uphold the Department’s assessment
under S.C. Code Ann. § 48-39-170(C). That was legal error. Once the antecedent liability error is
corrected, none of the ALC’s stated rationales supports vacatur of the assessment on this record.

A. The ALC vacated the penalty because it declined to determine liability, not because
it found any defect in the Department’s assessment.

Section 48-39-170(C) provides that a violator “shall be liable for, and may be assessed by
the department for, a civil penalty” of not less than one hundred dollars nor more than one thousand
dollars per day of violation. S.C. Code Ann. § 48-39-170(C) (emphasis added). Under the statute,
a violation is the antecedent event that triggers exposure to civil penalties.

The ALC concluded that “it is questionable whether the penalty provisions apply” because
it had “not found” that Reddy violated a permit, regulation, standard, or requirement under the

Act. Order at 37-38 (R. pp. 000160-000161). It further stated that, even if it assumed a violation,
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the Department’s “assessment of a $289,000 penalty is not appropriate under the facts of this case.”
Order at 38 (R. p. 000161). That reasoning was erroneous.

The ALC did not analyze and reject the Department’s penalty assessment on its own terms.
It did not reject the 289-day violation period, the $1,000 daily rate, the worksheet’s identification
of violated requirements, the worksheet classifications, the Department’s gravity findings, or the
arithmetic. Instead, it declined to reach liability and then used the absence of a liability finding to
vacate the penalty. Once that antecedent legal error is corrected, the principal rationale the ALC
gave for vacating the assessment falls away.

The Reconsideration Order confirms the same error. The ALC reiterated that there was no
need to reconcile whether Reddy violated the Act because the Act authorized removal of the
structure, and then adhered to its view that the Department’s “assessment of a $289,000 penalty is
not appropriate under the facts of this case.” Reconsideration Order at 2-3 (R. pp. 000166-
000167). Thus, the ALC stopped its analysis after selecting a remedy under § 48-39-120(C),
without reaching the separate liability determination required by §§ 48-39-10(H), -10(J), and -
130(C). That short-circuiting allowed Reddy to avoid the statutory consequences that flow from a
violation, including application of the civil penalty provision.

B. Section 48-39-170(C) does not require bad faith, concealment, or willfulness.

The ALC imposed prerequisites to imposing a penalty that are not provided for in the
statute. Section 48-39-170(C) does not condition civil penalty liability on bad faith, concealment,
or willfulness. South Carolina courts may not read extra conditions into an environmental penalty
statute that the General Assembly did not include. In Midlands Util., Inc. v. S.C. Dep’t of Health
& Envtl. Control, the Supreme Court held, in construing a parallel environmental penalty

provision, that the statute “does not make a showing of harm a prerequisite to liability” and that
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the circuit court “erroneously read into” the penalty provision “a condition which is not there.”
Midlands, 298 S.C. 66, 71, 378 S.E.2d 256, 259 (1989).

The same principle applies here. Section 48-39-170(C) authorizes civil penalties when a
person is in violation of the Act. It does not make deceptive intent, concealment, or willfulness a
threshold prerequisite to liability, and the ALC could not impose additional conditions absent from
the statute. The ALC therefore erred to the extent it treated the absence of deceptive conduct,
concealment, or willfulness as a basis to vacate the Department’s assessment altogether. Those
considerations, if relevant at all, bear only on whether the amount assessed is appropriate under
the circumstances. They do not create a threshold bar to civil penalty liability under § 48-39-
170(C).

That conclusion is consistent with South Carolina environmental penalty law. In the
later Midlands Utility decision, the Court of Appeals held that “[t]he assessment of a civil penalty
for violation of an environmental statute is committed to the informed discretion of the circuit
court” and that, in exercising that discretion, the court should give effect to “the major purpose of
a civil penalty—deterrence.” Midlands Util., Inc. v. S.C. Dep’t of Health & Envtl. Control, 313
S.C. 210, 212, 437 S.E.2d 120, 121 (Ct. App. 1993). The Court further explained that “each fine
must be analyzed individually to determine if it is appropriate under the circumstances.” Id. That
framework confirms the relevant distinction: facts bearing on culpability may inform the
appropriateness or amount of a civil penalty, but they do not rewrite the statute by adding threshold
elements the General Assembly did not impose.

C. The ALC’s ambiguity, fairness, and prior-practice rationale does not support
vacatur.

The ALC alternatively reasoned that Reddy’s contrary inference about the Department’s

jurisdiction was understandable and that the Department’s $289,000 assessment did not “appear
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to be fair.” Order at 38 (R. p. 000161). That rationale does not support vacatur on this record.
Whatever Reddy later claimed about the Department’s jurisdiction, he and his representatives
received repeated, direct, and specific notice of the Department’s position before and during the
relevant conduct.

On September 7, 2023, the Department warned BluTide and Reddy that unauthorized work
within the State’s critical areas, including the beach/dune system and beaches, would violate the
Act and could result in enforcement and civil penalties. Joint Ex. 14 (R. p. 003456); Tr. 110:4—
111:11 (R. p. 001782, line 4-p. 001783, line 11); 531:18-532:10 (R. p. 002203, line 18-p. 002204,
line 10). On September 11, 2023, after an onsite meeting with Reddy, his representatives, and
contractors, Department staff explained in writing that the beach/dune system extends to the
setback line, but that the beach/dune system is only one of four critical areas under the Act. Joint
Ex. 15 (R. pp. 003457-003459); Tr. 111:24-113:16 (R. p. 001783, line 24-p. 001785, line 16).
Department staff further explained that, based on then-existing site conditions, the proposed fill
area was “currently active beach and/or beaches critical area,” and that because of the lack of
vegetation in that area, any fill would have to be beach-compatible sand and properly authorized
by the Department. Joint Ex. 15 (R. pp. 003457-003459); Tr. 111:24-113:16 (R. p. 001783, line
24-p. 001785, line 16).

That notice continued. Reddy received multiple notices to comply and notices of violation.
Joint Exs. 20, 127 (R. pp. 003484-003490, 004153-004154). On December 11, 2023, Department
staff met with Reddy’s representatives, explained the statutory definition of beaches under S.C.
Code Ann. § 48-39-10(H), and documented that Reddy’s representatives stated they needed to

reconvene with their client in light of their “new understanding” of OCRM’s position that 118
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Ocean Boulevard contained backfilled beaches critical area with unauthorized non-beach-
compatible materials. Joint Ex. 133 (R. p. 004187).

On this record, the ALC’s generalized fairness rationale cannot support vacating the
penalty. Even if Reddy disputed the Department’s interpretation, he was repeatedly told what the
Department’s position was, why the Department regarded the area as beaches critical area, what
materials were allowed, what authorization was required, and what consequences could follow
from unauthorized work. A party with that level of actual notice cannot avoid civil penalties by
recasting a concrete enforcement dispute as abstract regulatory ambiguity.?

Midlands Utility confirms the point. There, the Supreme Court reversed a circuit court
order setting aside environmental penalties and rejected the respondent’s argument that DHEC
was estopped from imposing penalties where the respondent had been notified several times that

enforcement action was contemplated and failed to show lack of knowledge or detrimental

2 The Ocean Club and Piping Plover matters arose only because Reddy argued the Department
treated him unfairly compared to other enforcement matters, including by imposing a harsher
penalty than in Piping Plover and failing to show comparable fines. Order at 35-36 (R. pp. 000158-
000159). The Department responded that Piping Plover was materially different because it
involved activity in a standard erosion zone, no public access issue, and cooperative homeowners,
while this case involved an unstabilized inlet erosion zone, public access impacts, and repeated
noncompliance after notice. Order at 35-36 (R. pp. 000158-000159); Tr. 260:11-261:10 (R. p.
001932, line 11-p. 001933, line 10); 468:13-25 (R. p. 002140, lines 13-25); 469:5-470:1 (R. p.
002141, line 5-p. 002142, line 1). The Department further explained that Ocean Club undermined
Reddy’s disparate-treatment theory because DES assessed a far higher penalty against the Ocean
Club condominium for unpermitted critical-area construction after Ocean Club had “heightened
awareness” of DES jurisdiction. Order at 36 (R. p. 000159); Tr. 597:8-24 (R. p. 002269, lines 8-
24); 598:18-23 (R. p. 002270, lines 18-23); 605:13 (R. p. 002277, line 13). The ALC ultimately
stated that Ocean Club and Piping Plover were “not instructive,” reasoning that there was no
evidence the activity in those matters occurred landward of the setback line and that Piping Plover
was handled by DES’s Bureau of Water under a different penalty process. Order at 38-39 (R. pp.
000161-000162). Those comparator matters therefore do not support vacatur. The Department’s
authority to assess a civil penalty comes from § 48-39-170(C), and the propriety of the assessment
turns on the statutory violation, the Department’s worksheet, and the record in this case, not on
distinguishable enforcement matters the ALC itself found not instructive.
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reliance. Midlands Util., Inc. v. S.C. Dep’t of Health & Env’t Control, 298 S.C. 66, 71-72, 378
S.E.2d 256, 259 (1989). The Court also rejected the circuit court’s attempt to read an additional
prerequisite into the penalty statute, explaining that the statute did “not make a showing of harm a
prerequisite to liability” and that the circuit court erred by reading into the statute “a condition
which is not there.” Midlands Util., 298 S.C. at 71, 378 S.E.2d at 259. The same principles apply
here. Reddy had repeated actual notice, and § 48-39-170(C) does not permit the ALC to replace
the statutory penalty inquiry with an uncabined fairness judgment.

Nor did the ALC make findings that would support a reliance-based vacatur. The Order
did not find that the Department authorized Reddy to construct or augment a hard structure in
beaches critical area without a permit. It did not find that the Department approved non-beach-
compatible fill in that area. And it did not find that the Department withdrew its September 2023
warnings before Reddy proceeded with the work that gave rise to the enforcement action. The
record instead shows repeated notice, continued work, and escalating enforcement. Joint Exs. 14,
15, 20, 127, 133 (R. pp. 003456, 003457-003459, 003484-003490, 004153-004154, 004187).

Finally, the civil penalty serves a deterrent function distinct from removal. In the
later Midlands Utility penalty appeal, the Court of Appeals explained that, in assessing
environmental civil penalties, the court should give effect to “the major purpose of a civil
penalty—deterrence.” Midlands Util., Inc. v. S.C. Dep’t of Health & Env’t Control, 313 S.C. 210,
212,437 S.E.2d 120, 121 (Ct. App. 1993). Vacating the assessment based on perceived unfairness,
despite repeated notice and an unrejected Department calculation, undermines that deterrent

function and the Act’s permit-first regime.
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D. The ALC’s rationale for discounting the Department’s penalty evidence cannot be
reconciled with the record.

Even if culpability-related facts may bear on the amount assessed, the ALC’s rationale for
discounting the Department’s penalty evidence cannot be reconciled with the record. The ALC
reasoned that the Department had not presented personal observations of nighttime work or of Mr.
Reddy placing sand atop the hard structure, and it further characterized Mr. Reddy as “responsive
to the Department,” relying in part on his responses to cease and desist directives and the
nonexecution of the September 21, 2023 Emergency Order. Order at 38 (R. p. 000161). That
rationale is clearly erroneous in view of the reliable, probative, and substantial evidence in the
whole record.

The record showed continued unauthorized work after the January 25, 2024 Cease and
Desist Directive. Mr. Prevost testified that the first directive ordered Mr. Reddy to cease all work
violating the Act in the beaches critical area, including activity involving the ninety-two-linear-
foot erosion control structure, metal screw piles on the seaward side of the structure, and scattered
clay and riprap debris. Joint Ex. 5 (R. p. 003321-003322); Tr. 301:19-302:17 (R. p. 001973, line
19-p. 001974, line 17). When Mr. Prevost returned on January 29, 2024, he observed contractors
actively working at the Site, with heavy machinery on the beach, a large excavator staged landward
of the structure, metal screw piles being installed on the landward side of the structure, and a large
excavation area behind the wall. Joint Ex. 108 (R. pp. 004040-004054); Tr. 302:18-304:21 (R. p.
001974, line 18-p. 001976, line 21). The January 29 inspection report separately documented
continued active work, including metal pile installation on the landward side of the structure and
a large excavation area landward of the wall. Joint Ex. 108 at BCM Reddy 000935 (R. p. 004040).

That same day, Ms. Phelan, counsel for DES, notified Mr. Reddy’s representatives that the

January 25 directive “is not being complied with,” reported continued work with heavy equipment
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and metal poles in the critical area, and relayed that onsite workers refused to identify themselves
or explain the work. Joint Ex. 22 (R. p. 003515-003518). Mr. Reddy’s representatives replied the
next day that the work had been “necessary to secure the retention wall,” asserted it was
“complete,” and declined to identify the workers who had been onsite. /d.

The later record showed the same pattern. The February 2, 2024 Cease and Desist Directive
states that after the January 25 directive, Department staff inspected again on February 1 and
confirmed continued unauthorized activities, including excavation of the beaches critical area
and/or active beach, installation of rebar, wood forms and supports, and newly poured concrete
immediately landward of the unauthorized erosion control structure. Joint Ex. 6 at BCM Reddy
000166 (R. p. 003323); Tr. 316:23-318:18 (R. p. 001988, line 23-p. 001990, line 18). The March
1, 2024 Cease and Desist Directive then states that, despite the prior January 25 and February 2
directives, staff again confirmed on February 29 that unauthorized activities continued, including
installation of fabric rolls and underlay and rock or gravel landward of the erosion control structure
in the beaches critical area. Joint Ex. 8 at BCM Reddy 000170 (R. p. 003327); Joint Ex. 154 at
BCM Reddy 001024, 001051 (R. pp. 004386, 004413); Tr. 327:1-329:3 (R. p. 001999, line 1-p.
002001, line 3). Responses from Mr. Reddy or his representatives could not establish compliance
in the face of this record.

The record also contained evidence refuting the ALC’s characterization of Mr. Reddy as
merely responsive. Ms. Flake testified from Joint Exhibit 195 that on January 26, 2024, Mr. Reddy
texted Travis Bedson: “given the OCRM cease and desist order, please make sure they don’t talk
to anyone on the beach and if anyone from OCRM shows up, ask them to notify you, and pl call
me.” Joint Ex. 195 (R. pp. 005059-005099); Tr. 573:20-574:10 (R. p. 002245, line 20-p. 002246,

line 10). She further testified that on January 31, 2024, Mr. Reddy texted that OCRM would inspect
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“what we are doing tomorrow” and that it was “best to keep any materials, etc[.] on or inside wall.
People working is fine.” Joint Ex. 195 (R. pp. 005059-005099); Tr. 574:24-575:8 (R. p. 002246,
line 24-p. 002247, line 8). That evidence materially undermines the ALC’s “responsive”
characterization.

Although the ALC emphasized the absence of “personal observations” of nighttime work,
the record still contained evidence of evening work and sand atop new concrete. Ms. Flake testified
that at 9:12 p.m. on January 31, 2024, Mr. Reddy texted: “Travis, ur guys probably need to call it
a day. There’s a noise ordinance that goes into place and the cops will show up here,” followed by
“Not worth the battle at this point.” Joint Ex. 195 (R. pp. 005059-005099); Tr. 575:9-25 (R. p.
002247, lines 9-25). She also testified that DES received reports and photographs on January 31
showing that Mr. Reddy was “now placing rebar and pouring concrete behind the existing illegal
wall.” Joint Ex. 88 (R. pp. 003897-003900); Tr. 575:18-577:3 (R. p. 002247, line 18-p. 002249,
line 3). Mr. Prevost later read into the record the accompanying text reflected in Joint Exhibit 195:
“This is the top of the pour from yesterday. You can see all the sand on top of the new concrete
where the waves are crashing over the wall.” Joint Ex. 195 (R. pp. 005059-005099); Tr. 444:24—
445:10 (R. p. 002116, line 24-p. 002117, line 10). Joint Exhibit 199 contains the corresponding
photographs and repeats that same text, including the statement that there was “all the sand on top
of the new concrete where the waves are crashing over the wall.” Joint Ex. 199 at REDDY 00377—
00381 (R. pp. 005109-005113); Tr. 447:1-448:8 (R. p. 002119, line 1-p. 002120, line 8). Even
without a Department eyewitness account of every minute of nighttime work, the record contained
evidence of evening work, continued pouring activity, and sand atop newly poured concrete.

The Emergency Order point likewise does not carry the weight the ALC assigned to it.

Even if the September 21, 2023 Emergency Order never became effective because it was not
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signed and returned, that does not negate the later penalty record. The Department offered lawful
soft-response options and advised the Reddys and BluTide that they could pursue minor
renourishment, sand fencing, and vegetation. Joint Exs. 15, 17, 37, 121 (R. pp. 003457-003459,
003464-003473, 003561-003569, 004137-004138); Tr. 121:1-125:17 (R. p. 001793, line 1-p.
001797, line 17). Instead, the later record showed that Mr. Reddy proceeded with an unpermitted
hard structure and then continued unauthorized work after repeated directives to stop. Joint Exs.
5, 6, 8 (R. pp. 003321-003322, 003323-003324, 003327-003328); Tr. 301:19-302:17 (R. p.
001973, line 19-p. 001974, line 17); 316:23-318:18 (R. p. 001988, line 23-p. 001990, line 18);
327:1-329:3 (R. p. 001999, line 1-p. 002001, line 3). The nonexecution of that earlier order does
not convert the later record of ongoing noncompliance into responsiveness.
E. Removal and restoration do not displace civil penalties.

The ALC further reasoned that although the hard structure’s impact on the coastal zone
was significant, the ordered removal and restoration would eliminate that impact and therefore
made the penalty inappropriate. Order at 39 (R. p. 000162). That rationale is legally insufficient.
Removal and restoration serve a different function from civil penalties. Removal addresses the
physical consequences of the violation. Civil penalties serve deterrence and enforce the Act’s
permit-first regime. The availability or necessity of one remedy does not obviate the need for the
other.

That distinction is especially important here. The ALC found that Mr. Reddy installed the
structure without Department review, thereby depriving the Department of the opportunity to
evaluate less harmful alternatives before the hardening occurred. Order at 39 (R. p. 000162). If
Mr. Reddy may flout agency directives yet avoid penalties so long as a tribunal later orders

removal, the Act’s permit requirement would be reduced from a prerequisite to a litigable option.
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South Carolina environmental penalty law points the other way. Midlands Utility, Inc. v. S.C.
Dep’t of Health & Env’t Control, 313 S.C. 210, 212, 437 S.E.2d 120, 121 (Ct. App. 1993) (“The
assessment of a civil penalty for violation of an environmental statute is committed to the informed
discretion of the circuit court; in exercising this discretion, the court should give effect to the major
purpose of a civil penalty—deterrence.”).

That result would also conflict with the Act’s stated policies. The General Assembly found
that hard erosion control devices “have not proven effective,” have increased the vulnerability of
beachfront property to damage from wind and waves, and have contributed to the deterioration
and loss of the dry-sand beach. S.C. Code Ann. § 48-39-250(5). It further declared the policy of
South Carolina to “severely restrict the use of hard erosion control devices,” to “encourage the use
of erosion-inhibiting techniques which do not adversely impact the long-term well-being of the
beach/dune system,” to “promote carefully planned nourishment,” and to “preserve existing public
access and promote the enhancement of public access.” Id. § 48-39-260(3)—(6). Those policies
confirm why later-ordered removal cannot substitute for the statutory consequences of building
first in a critical coastal area.

More broadly, the Act reflects the General Assembly’s judgment that the coastal zone is
ecologically fragile, vulnerable to destruction by human alteration, and subject to advance
environmental safeguards for construction in critical areas. See S.C. Code Ann. §§ 48-39-20(D)—
(F), 48-39-30(B)(1). The permitting requirement is not merely procedural. It is the mechanism by
which the Department evaluates proposed alterations before they occur in a dynamic coastal
area. See S.C. Code Ann. §§ 48-39-130(A), -130(C), -150(A), -210(A). The ALC itself found that
once Mr. Reddy built first, the Department lost the opportunity to evaluate whether softer, less

harmful alternatives could have avoided the public harms the ALC later found. Order at 39 (R. p.
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000162). That lost preconstruction review matters because § 48-39-150 requires the Department
to evaluate, before alteration occurs, effects on public access, the comparative benefits of
preservation, unavoidable adverse environmental impacts, and whether all feasible safeguards
have been taken. S.C. Code Ann. § 48-39-150(A)(5), (7)—(9). Those same findings show why later-
ordered removal cannot substitute for the statutory consequences of violating the permit-first
regime.

F. The Department’s assessment had a structured, unrejected basis in the worksheet
and testimony.

The Department’s assessment was not ad hoc. It was supported by the Department’s civil
penalty assessment guideline, the penalty calculation worksheet, and Ms. Flake’s testimony
explaining the calculation. Joint Exs. 163, 165 (R. pp. 004478-004482, 004490-004499); Tr.
596:20-602:21 (R. p. 002268, line 20-p. 002274, line 21). The guideline was developed to ensure
a “fair, consistent, and appropriate method” for assessing civil penalties, and it directs enforcement
staff to determine the extent of deviation, determine the adverse impact to coastal resources, use
the penalty matrix, apply adjustment factors where appropriate, calculate economic benefit where
appropriate, account for repeat violations where appropriate, and ensure the total does not exceed
the statutory maximum. Joint Ex. 165 at BCM Reddy 020186 (R. p. 004492). The ALC did not
identify any methodological flaw in that assessment.

The worksheet supplied a structured gravity analysis supporting the amount. It identified
nine violated requirements, including unpermitted alteration of Beaches Critical Area, use of non-
beach-compatible materials, unlawful strengthening of the unauthorized erosion control structure,
and failure to comply with the January, February, and March 2024 Cease and Desist Directives.
Joint Ex. 163 at BCM Reddy 002408-002412 (R. pp. 004478-004482). For each listed violation,

the worksheet classified both the extent of deviation and adverse impact as “major.” Id. The
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guideline’s penalty matrix places violations with “major” extent of deviation and “major” adverse
impact in the $901-to-$1,000 range. Joint Ex. 165 at BCM Reddy 020192 (R. p. 004498). The
worksheet then used a 289-day violation period, from approximately September 13, 2023 through
June 28, 2024, and applied the statutory maximum of $1,000 per day, resulting in a calculated
penalty of $289,000. Joint Ex. 163 at BCM Reddy 002408, 002411-002412 (R. pp. 004481-
004482).

The worksheet also explained why the violations were treated as major. For the
unpermitted critical-area alteration, the worksheet stated that Reddy altered Beaches Critical Area
by installing numerous non-beach-compatible materials, operating heavy machinery, and
excavating substantial substrate without a Department permit. Joint Ex. 163 at BCM Reddy
002408 (R. p. 004478). For the strengthening violation, the worksheet stated that Reddy
strengthened the unauthorized concrete erosion control structure using metal screw piles, steel
mending plates and associated bolts, and spray foam. Joint Ex. 163 at BCM Reddy 002410 (R. p.
004480). For each Cease and Desist Directive violation, the worksheet stated that Reddy failed to
follow the directive and classified the violation as major because he failed to implement a
substantial portion of the applicable requirement and altered critical area in a manner otherwise
prohibited by regulation. Joint Ex. 163 at BCM Reddy 002410-002411 (R. pp. 004480-004481).
For the multi-day component, the worksheet stated that a contractor invoice documented
unauthorized alterations beginning on or before September 13, 2023, and that staff continued to
observe non-beach-compatible fill materials in the Beaches Critical Area because Reddy had failed
to remove the unauthorized materials. Joint Ex. 163 at BCM Reddy 002411 (R. p. 004481).

Ms. Flake’s testimony likewise supported the amount. She testified that the Department

used its uniform enforcement policy and civil penalty assessment guideline, that penalties are
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intended to deter future noncompliance, and that the Department selected the maximum daily rate
because of the overall egregiousness of Reddy’s conduct. Tr. 596:20-599:21 (R. p. 002268, line
20-p. 002271, line 21). She further testified that the Department had provided clear guidance and
authorized soft alternatives, yet Reddy proceeded with unauthorized hardening, and that this was
the first time her section had to seek injunctive relief and a temporary restraining order to halt
ongoing coastal violations. Tr. 599:19—602:21 (R. p. 002271, line 19-p. 002274, line 21). She also
testified that the Department did not include the continuing $1,000-per-day component that would
have made the total much higher by the time of trial. Tr. 597:8-24 (R. p. 002269, lines 8-24).

The ALC’s findings reinforce that conclusion. It recounted multiple notices and cease and
desist directives. Order at 2—4 (R. pp. 000125-000127). It credited testimony describing Reddy’s
conduct as “the most egregious” observed by the Department’s enforcement manager “throughout
her tenure.” Order at 19 (R. p. 000142). It also found that the structure caused a “significant amount
of erosion or scour” on the adjacent public beach, accelerated erosion, and diminished lateral
public access. Order at 34-35 (R. pp. 000157-000158). And it found that, because Reddy installed
the structure without Department review, there was no opportunity to evaluate less harmful
alternatives before the hardened structure was built. Order at 39 (R. p. 000162). Those findings
support, rather than undermine, the Department’s assessment.

Vacating the penalty on this record would weaken the Act’s permit-first scheme. If Reddy
may continue unauthorized hardening of the beach after repeated directives and then avoid
penalties because the tribunal declines to determine liability, the statutory permit requirement is

reduced from a prerequisite to a litigable option.
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G. Reinstatement without remand is appropriate.

Section 1-23-610(B) does not make remand mandatory. It authorizes this Court to “affirm,”
“remand,” “reverse,” or “modify” an ALC decision depending on the nature of the error. S.C. Code
Ann. § 1-23-610(B); see also Rule 220(a), SCACR (“The court may affirm, reverse, or modify the
decision below or remand all or any issues for further proceedings.”). Here, the error was legal,
not factual. The ALC already made the material findings bearing on liability and penalty, and the
remaining dispute is the legal effect of those findings under the Act.

That distinction matters. When an appeal from the ALC presents a question of law, the
appellate court may correct the legal error without deferring to the ALC. S.C. Dep’t of Revenue v.
Blue Moon of Newberry, Inc., 397 S.C. 256, 260-61, 725 S.E.2d 480, 483 (2012) (stating that
appellate courts correct ALC decisions affected by legal error and review questions of law de
novo). Likewise, where there are no material factual disputes and the issue on review is legal, § 1-
23-610(B)(d) authorizes reversal for error of law. Gatewood v. S.C. Dep’t of Corr., 416 S.C. 304,
313,785 S.E.2d 600, 605 (Ct. App. 2016) (reviewing ALC decision under § 1-23-610(B)(d) where
“there are no factual disputes” and the issues were legal); Bolin v. S.C. Dep’t of Corr., 415 S.C.
276, 280, 781 S.E.2d 914, 916 (Ct. App. 2016) (reversing ALC decision where the sole issue was
statutory interpretation). And when the facts are stipulated, undisputed, or otherwise fixed, the
appellate court owes no deference to the lower tribunal’s legal application of those facts. J.K.
Constr., Inc. v. W. Carolina Reg’l Sewer Auth., 336 S.C. 162, 166, 519 S.E.2d 561, 563 (1999)
(holding that where an appeal involves stipulated or undisputed facts, the appellate court may
review whether the law was properly applied to those facts without deference to the lower court’s

legal conclusions).
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This case falls within that rule. The ALC did not omit the factual predicates relevant to
liability and penalty; it made them, but declined to apply the statutory consequences they triggered.
Reconsideration Order at 3 (R. p. 000167). Reversal therefore would not require this Court to
substitute its judgment on disputed facts. It would require only application of the Act to the facts
the ALC found.

Nor is this a case like Hill, where remand was appropriate because the reviewing court
could not make its own factual findings on an unresolved constitutional issue. See Hill v. S.C.
Dep’t of Health & Env’t Control, 389 S.C. 1, 15, 698 S.E.2d 612, 620 (2010) (explaining that
remand would have been the appropriate remedy if the ALJ failed to rule on an equal-protection
issue because the reviewing court’s limited scope of review did not authorize it to make its own
factual findings). Here, the ALC made the material findings. The missing step was legal
application, not factfinding. Once the antecedent liability error is corrected, nothing in the Order
supplies a separate basis to vacate the $289,000 assessment. The ALC did not reject the
Department’s penalty methodology, duration, daily rate, worksheet classifications, gravity
findings, or arithmetic. It vacated the penalty because it declined to recognize the underlying
violation and then deemed the result “not appropriate under the facts of this case.” Order at 37-38
(R. pp. 000160-000161); Joint Ex. 163 (R. pp. 004478-004482). This Court should therefore
reverse the vacatur of the civil penalty and reinstate the Department’s $289,000 assessment.

As a fallback only, if this Court remands at all, any remand should be strictly limited to
penalty amount. A limited remand is appropriate where only a discrete issue remains, and the
tribunal on remand must act within the scope of the appellate mandate. See Bobo v. Marshane
Corp.,302 S.C. 86, 88—89, 394 S.E.2d 2, 4 (Ct. App. 1990) (holding that an administrative tribunal

exceeded the authority granted by a limited remand when it went beyond the remand instructions
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and issued a new decision). Because the ALC did not reject the Department’s structured
methodology or underlying calculations, any remand should not reopen liability or the factual
predicates already found.

CONCLUSION

For the foregoing reasons, this Court should affirm the Administrative Law Court’s order
requiring removal of Mr. Reddy’s hard structure, hold that the Site constitutes statutory beaches
and is therefore a critical area under S.C. Code Ann. §§ 48-39-10(H) and 48-39-10(J), hold that
Mr. Reddy violated S.C. Code Ann. § 48-39-130(C) as a matter of law, and reverse the
Administrative Law Court’s contrary no-violation and penalty rulings. The Court should further
reinstate the Department’s $289,000 civil penalty without remand.

Respectfully submitted,

SOUTH CAROLINA ENVIRONMENTAL LAW PROJECT

S/ Leslie S. Lenhardt
Leslie Lenhardt
Lauren Megill Milton
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Physical: 407 Church Street, Unit E (29440)
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