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INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additiona) page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.
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The date upon Wthh sentence was imposed and the terms of the sentence:
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Check whether a ﬁndmg of guilty was ‘made: '

(a) - aftera plea of guxlty

‘(M/\after a plea ofnot guilty f

(¢)  aftera plea of nolo contendere .

- Dxd you appeal from theJudgment of conviction or the xmposmon ofsentence'7
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(b) the result in each such Court to whlch you appealed
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(d)- lfknown cxtatlons ofany written opmlon or. orders entered pursuam to. such

results:
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CIf you answerfd no' to (7) state your reasons for not-so appealmg

(b) -




12.

(c).
’4 State conctsely and‘m the same order the facte Wthh support each ofthe grounds set out .
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State conmsely the grounds on which you base your allegatxon that you are being held in

: _custody unlawfully:
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Prior to lhlS apphcatlon have you ﬂled with respect to thls conv1ct10n

(a) ' any petmon ina State Court under South Carolma Law? \Ie_,g

'(b) any petmon in State or Federal Courts for habeas corpus or post convrcttons :

relief? \f(?_ g,

(c) any petmon in the Umtcd States Supreme Court for certiorari other than petmons

if any, already spemﬁed in (8)? \'\() ‘-

(d) any other petitions, motxons or apphcatxons in thls or any other Court'7

'Ifyou answered "yes" to any part of(]2), list with réspect to each petition, motion or
" application: ' '

_(a) - the specific nature thereof
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If any ground set forth in (10) has not prevrously been presented to any Court, State or
Federal, set forth the ground and state concrsely the reasons why such ground has not

previously béen presented
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- Were you represented by an attomey at any time. durmg the course of:

(ay  your arrargnment and plea'7

N (b)  your trial, 1fany'7 UB\\\\QW\\r '\"\O\S\\/
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| (dy - your appeal, 1f any, from the Judgment if convrctron or the 1mposrtlon of

sentence? - U)O\T\ G \“\ 2

- (e) - preparatron presentatron or consrderatron ofany petmons motlons or

app]rcatrons Wrth respect to this convrctron which you ﬁled‘7
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Ifyou answered "yes 10 one or more parts of(l 7), list:

(a) the name and-address of each attorney who represented you:
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19.  State clearly the rehefyou seek.in f'lmg this appllcatlon
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20.  Are you now under sentence from any other court that you have not challenged"
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STATE OF"SOUTHV CAROLINA ,-

County of LeX\ ﬁqAY‘G‘h

'VERAIF:IC__ATION

I }-\C\\/\‘_\O\ré L RG{EFS ‘ ' ., being duly swomn
upon my oath, depose and say-that I'have subscribed fo the foregomg apphcatlon that I kriow the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in thlS application; and that the matters and -

allegations therein. set forth are true. .
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SWORN tYizj?ubscnbed before me thls

_dayofL -
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APPLICATION TO PROCEED WITHOUT PAYMENT
‘OF COSTS AND AFFIDAVIT
"IN SUPPORT THEREOF .'

\‘\Q\[LQQY‘C& \ \RQTQ ﬁrg - , hereby apply for leave to .

proceed itd this action -without prepa‘»yment of fees or costs or security theérefor. In supporl of my :
applrcatron I declare under penalty of perjury lhat the. followrng facts are true:-

| \(,l’)/ I am the applrcant in thls actron and [ belleve I am entltled to- redress

W Because of my poverty I am unable to, pay the costs of sard proceedmg or grve

securlty thereof, 72
: Applzcand

SWO N or afﬁrmed to a'
day of _(,

\MqPi{);’zic‘-

My Commission Expires: _ '
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Hanard L. Rogers, 4785102&fﬂ1

@ lpi!tg L*ﬁ
Appllcant ::

OMERN ‘SUPPORT OF MOTION FOR
COURFTER/NEWLY DLSCOVERD
‘EVIDENCE OF POST CONVICTION
RELIEF APPLICATION

Vs,

State of South Carolina, )
Respondent )
)

Tnis matter comes before the court by way of the Applicant's
memorandum of law in support of after/newly discovered evidence
of post-codviction relief pursuant to Rule 60 (b)§3), S.C.R.C.P.,
AND South Ca;olina Code Ann. §17-27-20, section (15 and" (2). The
epplicant moves the court to consider thevfactual allegetions

o the following grounds: o

g

CROUNQ_A; The lexington County Solicitor "man%fested a totally
disfegerd ofithetlaw" by unlawfully impanelingrits Grand‘Jury;
outside:coior of the lew as set forth in S.C. Code Ann. § 14-5-
760 (2). | |
z ‘Supporting facts and argument

Appilcant argues that the sollcltor manltested a total%y
_dlsregard of the law" by unlawfully 1mpanellng its grand jury
outside color of the law, as set forth in S.C. Code Ann. 914—5—
760 (2)

As mehtion above, the South Carolina General Aesembly did
not eﬁacted%a provisions in-SfC. Code Ann., § 14-5-760 (2). fer
a term of cOﬁrt for the "month.of February."

" In the case at hand the indictment reads as follows:

o,



—y
7 !
. o

L

"As the court of geﬁeral sessions, convened in February, 1999

the Grand Jurors of Lexington'county present upon their oath:

as presented above, there is a vefy peculiar difference between
the indictment and the statute of S.C. Code Ann. 14-5-760(2) .

The statute is definitely without a provisioﬁ for the above mention
"térm of Court," The Solicitor manifested a totally disregard

of the law" by violating the Constitutional obligatioﬁ contained
within the statutory law provides 'only' for the following term
of court for lexington couhty "shall be heid at lexington on

the third Monday in January, tne-fOurth monday in May,; and the
Tuesday foiloing the first monday in September. "each" term of
court for Genefal Sessions shall be for two weeks. asaestabiishedﬂ
above the "Mandatory Language" of the statute is the word "sShall"

utilized in S.C. Code Ann. §14-5-760(2), which creates a liberty

interest.

# .. However, to the extent in order to understand the meaning

of the statute or phrase of law, it is necessary to determine
v o , e
e the meaning of t%ﬁ la?guage as 1t is used in the particuligr
SNl . :
context, Robinson v. Shadl @il company. 117 S.Ct. 843 (1997),

Article 12Z2section 2 utilizes the word "Shall" ismandatory. Nowhere

iN fféls,c. Code ANN. $14-5-760(2), does the South Carolina fegislatiite
'QﬂGCT; '

read a provision in the statute for a term of Court for the month

" of "February."

As discussed above, there is simply no language in the statute
set forth in S.C. Code Ann. §14-5-760(2), which implies it excludes

a "term of court fofYthe month of February" to the extent if the



‘W

-
Legislature had intended the "term of Court" for the month of

Fepruary to apply, it could have included guch language. However,
N

= . . J L2 .
to the effect if the legislature intended statuteﬁapply to certain

proceedings it cpqld have done so by including such language.

Wik N
Applicant being with the frameworf)established by the Supreme
Ry A (T 109

court in Ex Parte Lilly, 7 S.C. +8%6 W.L. 5977 and State v.
a2l
Henderson, 136 S.C. 363 (- ). As such which analysis (term of

QJ;[Y'\I ‘Dt"
court) very similer to the one involved here. This matter presented

apbove for review is not a challenge to the court's general grant
of authority to hear and detemined cases, That authority is
rightfully granted by The South Carolina Constitution; State v.
Gentry, 610 S,E.2d 494 (2005), and Gentry will not be the issue

here.

GROUND: B Did the sSolicitor failed to follow procedure setforth
in Rule 77(e), S.C.R.C.P.7?
Supporting facts and argument
_ a¥Sues .

The Applicant arguae that tne Solicitor operated outside
color of law, by failure to comply with Rule 77(e),S.C.R.C.P.
However, to the extent section (e). cancelling or ordering term
of court. No term of Court shall be cancelled, or additional term

scheduled without prior approval of the Chief Justice. WHEN THE

Solicitor Reguest that a week of Common Pleas court be not held,

7
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or the Solicitor requests that a week of General Sessions ceudé-
not oe held, The Clerk shall immediately notify the Court
administration of theis state. As mention above, one additional

piece of evidence very clearly settles the matter of Solicitor's
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false evidence contained in exhibit _A , also establishes that
no special term of the Court of General Sessions was convened

in February,1999, under the provisions of S.C. Code Ann. 14—5;
760(2) Section § 14-5-710, of section § 14-5-720. As established
above, ;he Solicitor Violatedvthe administration of Justice, by
wrongfuliy impaneling its Grand Jury outside the color of the
law set forth in S.C. Code Ann. 14-5-760(2) S.C. Constitution
Article V.

The statutopy terms above are clearly unambiguous, and require
the county Solicitor to prepare and submit Bills of indictment
through presiding judge of the court of General Sessions for a
grand jury impaneled under the authority of thé court of general

sessions,"no exceptions".

GROUND _C The Solicitor duty and acts, is prejudicial to the
administration of justice.
Supporting facts and argument

The Applicant in this motion of after/newly discovered
evidence befbre the court contends,-That it is well established
that the Solicitor's actions is prejudicial to the administration
of justicé.'Thg Solicitor‘unlawfully impaneled its Grand Jury
outside the statute, S.C. Code Ann. 14-5-760(2). The Solicitor
in this case did cbmmit proscutorial misconduct,malicious
prosecution, and acts that is prejudicial to the administrafion

of justice. Here, Administration of justice Means preformance
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of acts or duties recorded by law in discharge eérdutwaD

Additionally, there is no time limition within, which such motion for

‘newly discovered evidence. pursuant to Hayden v. State, 278 SC 610 (1983).

However, due to the extent of the solicitor's failure to comply with
procedural reguirement of the statute constitute denial of due.process and.
fundamental fairness which resulted in a complete manifested disregard of
the law, by the Solicitor impaneling its Grand Jury outside the jurisdiction

of the Court of General Sessions, consequently, this unlawful method of

practice invalidates all judicial proceedings in the case, Halley v. Dorsey,
973 F.2d 272 (4th Cir. 1992), These courts arguments and statutory laws,

has left no room for doubt as to the law this circuit concerns the requirement
of a correct indictment, to the exact determination of the legislature

intent #m a matter of law.

" S
CONCLUSTON

Based on the foregoing reason, the Applicant respectfully request that
the Court grant the MEMORADUM OF LAW IN SUPPORT OF MOTION FOR AFTER/ NEWLY
DISCOVERED EVIDENCE OF POST-COVICTION RELIEF, pursuant to Tilly v. State,
511 S.E.2d 689 (S.C. 1993), as a matter of law '

334 5.0, 941411

g A Respectfully submitted
T ’/)/]cm u/owéf i . Rocgud.
K Y

Sl 20. 2020
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SEGTION 14-5-760. Teris of couit in eleventn circuit.

-~ The courls of the -ereyéﬁih judicial circuit shall be held as hereinafter provided.
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