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STATEMENT OF ISSUE ON APPEAL 
 


1. Whether the trial court correctly determined that offers of judgment apply only to civil 


actions and are inapplicable to arbitrations.  


STATEMENT OF THE CASE 


Plaintiff commenced a civil action in the Court of Common Pleas for Anderson County on 


May 21, 2024 (Civil Action No. 2024-CP-04-01069) alleging that she fell and sustained injuries 


when she was a resident in the memory care unit at Dominion Anderson.  On August 6, 2024, Plaintiff 


filed and served an Offer of Judgment in the amount of $350,000.00, to which Defendants did not 


respond.  (Offer of Judgment).  Three days later, on August 9, 2024, the court entered a consent 


order referring the case to binding arbitration and staying the litigation.  (Consent Order to Refer 


Case to Binding Arbitration and to Stay Litigation).  The arbitration hearing was conducted on 


January 6-8, 2026.  On January 14, 2026, the arbitrator issued an award in favor of Plaintiff which 


exceeded $350,000.  Plaintiff did not ask the arbitrator to enforce the terms of the offer of judgment 


but, on January 29, 2026, filed a motion with the court to confirm the arbitration award and enforce 


the terms of the offer of judgment.  (Motion to Confirm Award and Enforce Terms of Offer of 


Judgment).  Defendants opposed the motion to enforce the terms of the offer of judgment but did 


not oppose the motion to confirm the arbitration award.  (Defendants’ Response in Opposition to 


Plaintiff’s Motion to Confirm Award and Enforce Terms of Offer of Judgment).  Defendants timely 


paid the arbitration award.  


Plaintiff argued (a) that the offer of judgment statute, S.C. Code Ann. § 15-35-400, and 


rule, Rule 68, SCRCP, applied to arbitration awards as well as to judgments or awards in a civil 


action, and (b) that the parties’ Consent Order to refer the case to arbitration provided that Plaintiff 


could seek all “remedies” available under governing law, including, as Plaintiff contended, the pre-







2 
 


judgment interest and costs awardable under the offer of judgment statute and rule.  The Consent 


Order provided,  


All remedies that would otherwise be available to Plaintiff under applicable federal, 
state and local laws remain available in the arbitration.  The damages which are 
recoverable in the arbitration shall be those damages to which Plaintiff would 
otherwise be entitled according to the laws of the State of South Carolina.  Any 
contractual limitations regarding the amount or type of damages that are 
recoverable shall not be enforced in the arbitration.  
 


(Consent Order ¶ 4).  In consenting to these terms, Defendants knowingly waived a prohibition in 


the underlying arbitration agreement on any award of punitive damages.   


In response to Plaintiff’s motion to enforce the terms of the offer of judgment, Defendants 


argued that South Carolina’s offer of judgment statute and rule do not apply to arbitrations, which 


are separate and distinct from civil actions which may result in a judgment or award after a jury 


trial or bench trial.  When the parties entered into an agreement to arbitrate, they agreed to resolve 


any claim of alleged negligence by way of binding arbitration, not by way of a lawsuit or civil 


action.  Despite this agreement, Plaintiff filed her court case.  Thereafter, when Plaintiffs’ counsel 


were presented with the signed arbitration agreement, all parties to the action consented to refer 


the case to arbitration.  Defendants argued that under the terms of the Consent Order to refer the 


case to arbitration, Plaintiff was allowed to recover any damages permitted by South Carolina law 


for her claims (i.e., economic damages, noneconomic damages, or punitive damages) but was not 


permitted to recover pre-judgment (or pre-award) interest or costs pursuant to the offer of judgment 


statute and rule, which by their express terms apply only to civil actions.  (Defendants’ Response 


in Opposition, pp. 5-7).  


Judge R. Scott Sprouse heard arguments on Plaintiff’s motion on February 11, 2026, and 


entered a Form 4 Order on February 13, 2026, confirming the arbitration award and denying 


Plaintiff’s motion to enforce the Offer of Judgment.  (Form 4 Order).  Later, on March 25, 2026, 
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Judge Sprouse entered a final order.  (Order Confirming Arbitration Award and Denying Plaintiff’s 


Motion to Enforce Terms of Offer of Judgment).   


STANDARD OF REVIEW 


 The issue on appeal involves the construction of a statute and court rule, which is a question 


of law subject to de novo review.  Garrison v. Target Corp., 435 S.C. 566, 576–77, 869 S.E.2d 


797, 803 (2022).  


ARGUMENT 


 The circuit court ruled correctly that the offer of judgment statute and rule applies only to 


civil actions, not to arbitrations.  


1. Rule 68, SCRCP and S.C. Code Ann. § 15-35-400 apply only to civil actions, not to 
arbitrations. 
 
According to the plain meaning of the offer of judgment rule and statute, offers of judgment 


apply only to civil actions, not to arbitrations.  S.C. Code § 15-35-400 and Rule 68, SCRCP, which 


are substantially similar, govern offers of judgment in South Carolina.  Rule 68 provides that any 


“party in a civil action…may file… a written offer of judgment…” Rule 68, SCRCP (emphasis 


added).  S.C. Code Ann. § 15-35-400 states, “…after commencement of any civil action…any 


party may…file with the clerk of the court a written offer of judgment…” (emphasis added).   


The court’s duty is to interpret a statute so as to “ascertain and effectuate” the legislature’s 


intent.  Duke Energy Carolinas, LLC v. S.C. Office of Regulatory Staff, 434 S.C. 392, 434, 864 


S.E.2d 873, 895 (2021) (quoting Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000)).  


The best evidence of legislative intent is unambiguous statutory language.  Id.; Edwards v. State, 


383 S.C. 82, 92, 678 S.E.2d 412, 417 (2009) (holding that reasonably plain statutory language 


conclusively states the legislature’s intent).  Appellant argues that the South Carolina Supreme 


Court has found the text of the offer of judgment statute to be “clear and unambiguous,” citing 
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Garrison v. Target Corp., 435 S.C. 566, 586, 869 S.E.2d 797 (2022).  (Brief of Appellant p. 7.)  


But the Garrison case, which had nothing to do with arbitration, is inapposite here.  One of the 


issues in Garrison was whether Denise Garrison was entitled to pre-judgment interest on the 


entirety of the damages the jury awarded to her, including punitive damages.  435 S.C. at 586, 869 


S.E.2d at 808.  The Court held, “[T]he language of both the [offer of judgment] rule and the statute 


clearly and unambiguously provides that Denise is entitled to eight percent interest on the entire 


amount of the verdict, including punitive damages.”  Id.  The meaning of the term “civil action” 


in the offer of judgment statute or rule was not in dispute in Garrison.   


The text of the offer of judgment statute is set forth below:  


(A) Offer of Judgment. Except in domestic relations actions, after 
commencement of any civil action based upon contract or seeking the 
recovery of money damages, whether or not other relief is sought, any party 
may, at any time more than twenty days before the actual trial date, file with 
the clerk of the court a written offer of judgment signed by the offeror or his 
attorney, directed to the opposing party, offering to take judgment in the 
offeror’s favor, or as the case may be, to allow judgment to be taken against 
the offeror, for a sum stated therein, for property, or to the effect specified 
in the offer. The offeror shall give notice of the offer of judgment to the 
offeree’s attorney, or if the offeree is not represented by an attorney, to the 
offeree himself, in accordance with the service rules for motions and other 
pleadings set forth in the South Carolina Rules of Civil Procedure. Within 
twenty days after notification, or at least ten days prior to the trial date, 
whichever date is earlier, the offeree or his attorney may file with the clerk 
of the court a written acceptance of the offer of judgment. Upon the filing, 
the clerk shall enter immediately judgment of the stipulation. If the offer of 
judgment is not accepted within twenty days after notification or prior to or 
on the tenth day before the actual trial date, whichever date occurs first, the 
offer shall be considered rejected and evidence thereof is not to be 
admissible except in a proceeding after the trial to fix costs, interests, 
attorney’s fees, and other recoverable monies. Any offeror may withdraw 
an offer of judgment prior to its acceptance or prior to the date on which it 
would be considered rejected by giving notice to the offeree or his attorney 
in accordance with the service rules for motions and other pleadings 
outlined in the South Carolina Rules of Civil Procedure. Any offeror may 
file a subsequent offer of judgment in any amount provided that the 
subsequent offer supersedes any earlier offer that was rejected by the offeree 
or withdrawn by the offeror, and, on filing, terminates any rights of interest 
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or costs that may have been applicable to the superseded offer. 
Notwithstanding this provision, an offer is not considered rejected upon the 
making of a counteroffer by the offeree, but shall remain effective until 
accepted, rejected, or withdrawn as provided in this subsection. Any and all 
offers of judgment and any acceptance of offers of judgment must be 
included by the clerk in the record of the case. 
 
(B) Consequences of NonAcceptance. If an offer of judgment is not 
accepted and the offeror obtains a verdict or determination at least as 
favorable as the rejected offer, the offeror shall be allowed to recover from 
the offeree: (1) any administrative, filing, or other court costs from the date 
of the offer until judgment; (2) if the offeror is a plaintiff, eight percent 
interest computed on the amount of the verdict or award from the date of 
the offer; or (3) if the offeror is a defendant, a reduction from the judgment 
or award of eight percent interest computed on the amount of the verdict or 
award from the date of the offer. 
 
(C) This section shall not be interpreted to abrogate the contractual rights 
of any party concerning the recovery of attorney’s fees or other monies in 
accordance with the provisions of any written contract between the parties 
to the action. 
 


S.C. Code Ann. § 15-35-400 (emphasis added).  


The text of the offer of judgment rule is set forth below:  


(a) Offer of Judgment. Any party in a civil action, except a domestic 
relations action, may file, no later than twenty days before the trial date, a 
written offer of judgment signed by the offeror or his attorney, directed to 
the opposing party, offering to take judgment in the offeror’s favor, or to 
allow judgment to be taken against the offeror for a sum stated therein, or 
to the effect specified in the offer. Service of the offer of judgment shall be 
made as provided in these rules. Within twenty days after service of the offer 
of judgment or at least ten days prior to the trial date, whichever date is 
earlier, the offeree or his attorney may file a written acceptance of the offer 
of judgment. Upon the filing, the court shall immediately issue the judgment 
and the clerk shall enter the judgment as provided in the offer of judgment. 
If the offer of judgment is not accepted within twenty days after notification, 
or prior to or on the tenth day before the actual trial date, whichever date 
occurs first, the offer shall be considered rejected and evidence thereof is 
not admissible except in a proceeding after trial to fix costs, interest, 
attorney’s fees, and other recoverable monies. Any offeror may withdraw 
an offer of judgment prior to its acceptance or prior to the date on which it 
would be considered rejected by giving notice to the offeree or his attorney 
as provided in these rules. Any offeror may file a subsequent offer of 
judgment in any amount which supersedes any earlier offer that was rejected 
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by the offeree or withdrawn by the offeror, and, on filing and service, 
terminates any rights to interest or costs under the superseded offer. An offer 
is not considered rejected by a counter offer and shall remain effective until 
accepted, rejected, or withdrawn as provided in this subsection. All offers of 
judgment and any acceptance of offers of judgment must be included by the 
clerk in the record of the case. 
 
(b) Consequences of Non-Acceptance. If an offer of judgment is not 
accepted and the offeror obtains a verdict or determination at least as 
favorable as the rejected offer, the offeror shall recover from the offeree: (1) 
any administrative, filing, or other court costs from the date of the offer 
until the entry of the judgment; (2) if the offeror is a plaintiff, eight percent 
interest computed on the amount of the verdict or award from the date of 
the offer to the entry of judgment; or (3) if the offeror is a defendant, 
reduction from the judgment or award of eight percent interest computed on 
the amount of the verdict or award from the date of the offer to the entry of 
the judgment. 
 
(c) This rule shall not abrogate the contractual rights of any party 
concerning the recovery of attorney’s fees or other monies in accordance 
with the provision of any written contract between the parties to the action. 
 


Rule 68, SCRCP (emphasis added).  


 First, there is no mention of arbitration in either the statute or the rule.  If the legislature 


had intended offer of judgment procedures to apply to arbitrations as well as civil actions, then it 


could have said so.  Second, the statute and rule use terms which pertain only to court cases, not 


to arbitrations (italicized in the text above), such as civil action, trial, actual trial date, file, clerk 


of court, record of the case, plaintiff, defendant, any administrative, filing, or other court costs, 


and the amount of the verdict or award.   


 Appellant argues that the term award is broad enough to include an arbitration award, but 


the term award has a narrower meaning specific to litigation.  A jury can award damages.  After a 


bench trial, a judge may award damages.  Or, after a jury trial, a judge may modify a jury’s verdict 


and award a different amount of damages and enter judgment on the award as modified (e.g., by 


applying noneconomic damages caps or punitive damages caps to reduce the jury’s verdict).  There 
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is no textual basis upon which to conclude that the legislature intended the term award to include 


an arbitration award.  Rather, the plain language of the statute and rule focuses exclusively on civil 


actions.  


Appellant erroneously argues that Plaintiff, as a “party in a civil action,” was “indisputably 


eligible to make an offer of judgment.”  (Brief of Appellant, p. 8.)  This argument fails to preserve 


the essential distinction between a civil action and arbitration.  Here, Plaintiff initiated a civil action 


but had no legal right to do so.  When she became a resident at Dominion Anderson, she entered 


into an agreement to arbitrate which required her to submit her claims to arbitration rather than to 


a civil court.  (Resident Admission Agreement, ¶ 13 “Agreement to Arbitrate”).  She and her 


attorneys disregarded that contractual obligation and filed her case anyway.  Only when presented 


with the agreement to arbitrate did Plaintiff through her counsel consent to refer this case to binding 


arbitration, as the agreement required.   


Put simply, South Carolina’s offer of judgment statute and rule do not apply to arbitrations 


or to arbitral awards.  This is evident from a plain reading of the statute and rule.  Further, 


Respondents have found no South Carolina case in which a court granted a motion for pre-award 


interest to a victor in arbitration pursuant to an offer of judgment, nor has Appellant cited any such 


authority.   


2. Arbitration is fundamentally distinct from a civil action. 


It is well settled in South Carolina and jurisdictions throughout the United States that 


arbitration is a distinct means of resolving disputes separate from litigation.  “[A]rbitration is not 


litigation carried on by other means.  It is intended to be, and it is, an alternative means for 


resolving disputes without the cost and delay of a lawsuit.”  White v. Preferred Rsch, Inc., 315 S.C. 


209, 212, 432 S.E.2d 506, 508 (Ct. App. 1993).  The South Carolina Court of Appeals reaffirmed 
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the principle in Lauro v. Visnapuu: “Arbitration is not litigation carried on by other means, but is 


an alternative means for resolving disputes without the cost and delay of a lawsuit.”  351 S.C. 507, 


516, 570 S.E.2d 551, 556 (Ct. App. 2002).  


Federal courts consistently distinguish between arbitration proceedings and civil actions, 


treating arbitration as an alternative dispute resolution mechanism that operates outside of the court 


system.  In Morrison v. Colorado Permanente Medical Group, P.C., the Court held, “Arbitration 


is an alternative dispute resolution mechanism designed to avoid the need for filing a civil action 


or to resolve a civil action.  Moreover, cases and statutes discuss consistently the terms ‘arbitration’ 


and ‘civil action’ in a manner that leaves no doubt that arbitration is a creature separate from, and 


not just a form of civil action.”  983 F. Supp. 937, 944 (D. Colo. 1997). 


Appellant highlights that counsel for Respondents incorrectly argued to the court below 


that once the case was referred to binding arbitration it “ceased to be a civil case.”  (Brief of 


Appellant, p. 13).  Respondents respectfully contend that counsel did not mean to imply that upon 


referral to arbitration the pending civil action was dismissed or “extinguished” or that the court no 


longer retained jurisdiction to facilitate the process of arbitration (as the FAA makes quite clear 


the court can and must do).  To the contrary, it was Respondents’ counsel who clarified for the 


court the applicability of the FAA, not the UAA, and the role that the court retained to confirm the 


arbitration award.  Respondents’ counsel did mean to say that the effect of the consent order to 


refer the case to binding arbitration and stay the litigation was that the underlying factual disputes, 


including any award of damages, must be resolved by the arbitrator, not by a judge or jury as would 


happen in a civil case, and that Plaintiff could not benefit from a Rule 68 offer of judgment simply 


because she managed to file a civil action before consenting to an order referring the matter to 


arbitration.   
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 Appellant cites a recent U.S. Supreme Court case, Jules v. Andre Balazs Properties, for the 


proposition that when a federal court grants a motion to stay and compel arbitration the court 


retains jurisdiction over the matter and performs an ongoing, supervisory role.  146 S.Ct. 1209 


(2026) (holding that a federal court with pre-existing jurisdiction over claims that it stayed pending 


arbitration under § 3 [of the FAA] can adjudicate a § 9 or § 10 motion even if that motion does not 


present, on its face, an independent basis for federal jurisdiction).  (Brief of Appellant, p. 13).  


Respondents agree.  The same would be true, as in this case, for a state court that stayed and 


compelled arbitration or by consent stayed and referred the case to arbitration under the FAA.  But 


the FAA limits the role of the court in matters submitted to arbitration.  As Justice Sotomayor wrote 


for a unanimous Court,  


The FAA “authorizes a party to an arbitration agreement to seek several kinds of 
assistance from a federal court.” Badgerow v. Walters, 596 U.S. 1, 4, 142 S.Ct. 
1310, 212 L.Ed.2d 355 (2022). At the front end, § 3 of the FAA directs federal 
courts to stay any lawsuit that involves an issue that is “referable to arbitration,” 
and § 4 allows federal courts to compel arbitration if a party to an arbitration 
agreement refuses to arbitrate. During arbitration, federal courts may facilitate the 
proceedings, including by appointing an arbitrator under § 5 and enforcing 
subpoenas under § 7. On the back end, and central here, after an arbitral award has 
issued, federal courts may confirm, vacate, or modify such an award under § 9, § 
10, or § 11. Under § 9, a court must confirm an award upon request “unless the 
award is vacated, modified, or corrected as prescribed in sections 10 and 11.” The 
grounds for vacatur and modification are limited. See § 10(a) (allowing vacatur for 
“corruption, fraud, or undue means,” “partiality” or “misconduct” by an arbitrator, 
and “where the arbitrators exceeded their powers”); § 11 (allowing modification of 
“material miscalculation[s]” and in other narrow circumstances).    


 
Jules, 146 S.Ct. at 1215.  The court may confirm an arbitration award or vacate, modify, or 


correct the award, but it cannot add pre-judgment interest to the award pursuant to South Carolina’s 


offer of judgment statute and rule because they apply only to civil actions, not to arbitrations.  (In 


this instance, Plaintiff moved to confirm the arbitration award, not to modify or correct it.) 
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 Federal courts characterize a court proceeding to confirm an arbitration award as 


ministerial rather than adjudicative.  The “‘confirmation of an arbitration award is a summary 


proceeding that merely makes what is already a final arbitration award a judgment of the court.’”  


Teamsters Loc. 177 v. United Parcel Serv., 966 F.3d 245 (3d Cir. 2020) (citing Florasynth, Inc. v. 


Pickholz, 750 F.2d 171, 176 (2d Cir. 1984)).  The court in confirming an arbitration award does 


not adjudicate the underlying dispute but only gives legal effect to the binding resolution the parties 


obtained through arbitration by entering a judgment or decree making the arbitrator’s award 


enforceable.  


3. Neither the Federal Arbitration Act or the South Carolina Uniform Arbitration Act 
allows the trial court to enforce offer of judgment rules and assess pre-award interest 
and costs when a case is stayed and referred to binding arbitration.  


 
The Federal Arbitration Act (FAA), 9 U.S.C. §§ 1-16, and South Carolina’s Uniform 


Arbitration Act (UAA), S.C. Code Ann. §§ 15-48-10 et seq., make no mention of offers of 


judgment.  It is the FAA which applies here, as the UAA provides, “This chapter however shall not 


apply to: … (4) Any claim arising out of personal injury, based on contract or tort…”  S.C. Code 


Ann. § 15-48-10(b) (emphasis added).  Plaintiff’s state court civil action was appropriately stayed 


upon the consent motion of the parties in accordance with § 3 of the FAA.   


The FAA, like the UAA, gives courts no authority to enforce the terms of an offer of 


judgment in a proceeding to confirm or to modify or correct an arbitrator’s award.  In a case 


deciding whether attorney’s fees should be awarded after an arbitration proceeding, the Seventh 


Circuit Court of Appeals held, “[T]here is nothing in the Federal Arbitration Act itself that would 


authorize a district court to go beyond confirming an arbitrators’ award and independently award 


additional attorneys’ fees.”  Menke v. Monchecourt, 17 F.3d 1007, 1009 (7th Cir. 1994).  The court 


explained that section 9 of the FAA “is intended to be a summary proceeding that merely makes 
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the arbitrators’ award a final, enforceable judgment of the court.”  Id. (citing Florasynth, Inc. v. 


Pickholz, 750 F.2d 171, 176 (2d Cir. 1986)).  Respondents have found no reported federal or state 


case in which the terms of an offer of judgment were enforced in a motion to confirm an arbitration 


award pursuant to section 9 of the FAA or to modify or correct an arbitration award pursuant to 


section 11 of the FAA, and Appellant has cited no authority indicating that any court has done so.    


Appellant argues that when a court confirms an arbitration award and enters a judgment, 


that judgment must be treated the same as a judgment entered in a civil case (i.e., after a civil trial).  


Appellant cites the FAA, 9 U.S.C. § 13, which provides, in pertinent part,  


… The judgment shall be docketed as if it was rendered in an action.  The judgment 
so entered shall have the same force and effect, in all respects, as, and be subject to 
all the provisions of law relating to, a judgment in an action; and it may be enforced 
as if it had been rendered in an action in the court in which it is entered. 
 


Respondents concede that a judgment entered on an arbitral award has “the same force and effect” 


as a judgment in a civil action, and may be enforced accordingly, but that has nothing to do with 


the application of South Carolina’s offer of judgment statute and rule, which allow a civil litigant 


to recover pre-judgment interest and court costs if he or she prevails at trial and achieves a more 


favorable result than the unaccepted offer of judgment.  So, Appellant’s reliance on section 13 of 


the FAA is misplaced.   


Appellant also cites four cases to support the proposition that “statutes granting interest to 


a prevailing party must apply to a judgment on a confirmed arbitration award if interest would be 


available to a similarly situated judgment on a verdict,” none of which involve assessing or 


awarding pre-award interest.  (Brief of Appellant, pp. 14-15).  In Parsons & Whittemore Ala. 


Mach. & Servs. Corp. v. Yeargin Constr. Co., the court held that “once the court enters its judgment, 


it has the same effect as any other judgment recovered following a civil trial” and, therefore, “a 


district court judgment affirming an arbitration award is governed by statutory post-judgment 
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interest rates.”  744 F.2d 1482, 1484 (11th Cir. 1984) (emphasis added).  In Carte Blanche 


(Singapore) v. Carte Blanche (Int’l), the court held that 28 U.S.C. § 1961(a) was an “inflexible, 


unitary rule” governing post-judgment interest on money judgments awarded by federal district 


courts and applied to an arbitral award, even when the arbitrator ordered a different rate of post-


judgment interest.  888 F.2d 260, 269 (2d Cir. 1989) (holding that the proper post-judgment interest 


was 7% per § 1961 when the arbitrator’s award provided for 10% post-judgment interest).  In AIG 


Baker Sterling, LLC v. AM. Multi-Cinema, Inc., following arbitration of a dispute between a 


landlord and a shopping center tenant concerning the tenant’s liability for real-estate taxes, the 


landlord filed an action seeking confirmation of the arbitration award.  579 F.3d 1268 (11th Cir. 


2009).  The tenant counterclaimed, seeking to modify the award.  The district court revised the 


award.  When the landlord appealed, the Court of Appeals reversed and remanded.  The district 


court then confirmed the award but granted the tenant some relief from the judgment to account 


for taxes the tenant had already paid.  The landlord appealed unsuccessfully, and the Eleventh 


Circuit Court of Appeals affirmed the decision of the district court, which had relied on two 


precedents in civil actions (not arbitrations) applying Rule 60(b) of the Federal Rules of Civil 


Procedure, providing that a court may relieve a party from a judgment if “the judgment has been 


satisfied, released, or discharged…”   The Court reasoned that “section 13 of the FAA provides 


that a judgment which has confirmed an award is to be treated no better or worse than any other 


civil judgment” (“The judgment so entered shall have the same force and effect, in all respects, as, 


and be subject to all the provisions of law relating to, a judgment in an action; and it may be 


enforced as if it had been rendered in an action in the court in which it is entered.”).  579 F.3d at 


1273.  Lastly, one of the cases involved “prejudgment interest” running from the date of an arbitral 


award to the date that the court entered judgment on the award.  In Phillips v. Merrill Lynch, Pierce, 
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Fenner & Smith, Inc., the plaintiffs brought a series of federal and state securities laws claims, and 


on the defendants’ motion the court compelled arbitration.  623 F. Supp. 493, 493 (D. Minn. 1985).  


On July 2, 1985, the arbitration panel found the defendants liable and issued an award in favor of 


the plaintiffs.  By order dated September 19, 1985, the court confirmed the arbitration award.  The 


plaintiffs sought prejudgment interest running from July 2, 1985, the date of the award, through 


the entry of the court’s judgment.  The parties agreed that the plaintiffs were entitled to some 


amount of prejudgment interest but disagreed about the rate of interest to be applied, as they 


disagreed on which law was applicable—whether federal law applied or whether the Erie doctrine 


required the application of the law of Minnesota, Wisconsin, or New York, which provided varying 


rates of interest.  Id.  The court held that Minnesota law governed and granted the plaintiffs’ motion 


for prejudgment interest at the rate of 9 percent according to the relevant Minnesota statute, M.S.A. 


§ 549.09 (providing for “interest from the time of the verdict, award, or report until judgment is 


finally entered”).  Id. at 494.  Phillips does not address and has no bearing on the issue before this 


Court, whether South Carolina’s offer of judgment statute and rule apply to arbitral awards.  


In conclusion, the FAA does not authorize courts to enforce the terms of a South Carolina 


offer of judgment which is inapplicable to arbitral awards, and Appellant has cited no legal 


authority or precedent in which a court has granted pre-award interest pursuant to an offer of 


judgment to a victor in arbitration.  


4. Pre-judgment interest and costs do not constitute “damages” or “remedies” available 
to a personal injury plaintiff under South Carolina law. 


 
Appellant contends that she is entitled to pre-award interest and costs according to the offer 


of judgment rule because the consent order to refer the case to arbitration provided that she was 


entitled to “all remedies” available under applicable law.  Again, the Consent Order provided: 
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All remedies that would otherwise be available to Plaintiff under applicable federal, 
state and local laws remain available in the arbitration.  The damages which are 
recoverable in the arbitration shall be those damages to which Plaintiff would 
otherwise be entitled according to the laws of the State of South Carolina.  Any 
contractual limitations regarding the amount or type of damages that are 
recoverable shall not be enforced in the arbitration. 


 
(Consent Order, ¶ 4).  First, there are no remedies under federal or local laws available to Appellant 


in this matter, since this is a personal injury action governed by South Carolina law.  Second, under 


South Carolina law, three distinct categories of damages may be available to a claimant in a civil 


action for personal injury: (1) economic damages, (2) noneconomic damages, and (3) punitive 


damages.  See, e.g., S.C. Code Ann. § 15-32-210 (defining economic damages and noneconomic 


damages); Mellen v. Lane, 377 S.C. 261, 659 S.E.2d 236 (Ct. App. 2008) (actual or compensatory 


damages, punitive damages); Boan v. Blackwell, 343 S.C. 498, 541 S.E.2d 242 (2001) 


(noneconomic damages, including pain and suffering, mental anguish, and loss of enjoyment of 


life); Gamble v. Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991) (punitive damages).  Here, the 


arbitration agreement precluded the resident from recovering any punitive damages.  (Residential 


Admission Agreement, ¶ 13).  The terms of the parties’ Consent Order, however, altered that 


prohibition on punitive damages and allowed for the potential recovery of economic, 


noneconomic, and punitive damages (upon a proper showing).  (Consent Order, ¶ 4).  The pre-


judgment interest and court costs referenced in South Carolina’s offer of judgment rule do not fall 


within the definition or scope of the economic, noneconomic, or punitive damages which may be 


recovered in a personal injury action, and Paragraph 4 of the Consent Order, which uses the terms 


remedies and damages interchangeably, should not be construed to allow Appellant to recover pre-


award interest pursuant to an offer of judgment as some other category or type of “remedy” when 


it is clear from the text of the offer of judgment statute and rule that offers of judgment are 


procedures applicable only to civil actions, not to arbitrations.  
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CONCLUSION 


The circuit court correctly ruled that offers of judgment made under Rule 68, SCRCP and 


S.C. Code § 15-35-400 are applicable only to civil actions, not to arbitrations.  The circuit court’s 


order denying pre-award interest should be upheld. 


                Respectfully submitted, 
       
                s/ Garrett W. Farrel 


 Collie W. “Trip” Lehn, Jr. 
          Garrett W. Farrel 
          Huff, Powell & Bailey, LLC 
          15 S. Main St., Suite 602 
          Greenville, SC 29601 
          (864)400-5949 
          tlehn@huffpowellbailey.com 
          gfarrel@huffpowellbailey.com 
 


                Attorneys for Respondents 


October 20, 2026 
Greenville, South Carolina 
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STATE OF SOUTH CAROLINA 


COUNTY OF ANDERSON 


IN THE COURT OF COMMON PLEAS 


C.A. No.: 2024-CP-04-01069 


Mary Gray, by and through her Attorney-In-


Fact, Thomas W. Cox, 


Plaintiff, 


v. 


Dominion Anderson, LLC d/b/a Dominion 


Senior Living of Anderson, and Dominion 


Senior Living, LLC,  


Defendants. 


ORDER CONFIRMING ARBITRATION AWARD AND DENYING PLAINTIFF’S 


MOTION TO ENFORCE TERMS OF OFFER OF JUDGMENT 


This matter is before the Court on Plaintiff’s Motion to Confirm Award and Enforce Terms 


of Offer of Judgment.  Defendants did not oppose Plaintiff’s application to confirm the January 


14, 2026 award by the arbitrator but did oppose Plaintiff’s motion to enforce the terms of the offer 


of judgment.  The parties briefed the issues, and this Court heard arguments on the motion on 


February 11, 2026.     


I. PROCEDURAL HISTORY AND RELEVANT FACTS


Plaintiff commenced a civil action in the Court of Common Pleas for Anderson County on 


May 21, 2024 (Civil Action No. 2024-CP-04-01069) alleging that she fell and sustained injuries 


when she was a resident in the memory care unit at Dominion Anderson.  On August 6, 2024, 


Plaintiff filed and served an Offer of Judgment in the amount of $350,000.00 pursuant to S.C. 


Code Ann. § 15-35-400 and Rule 68, SCRCP.  Defendants did not accept the offer.  On August 9, 


2024, the Court entered a consent order referring the case to binding arbitration and staying the 
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litigation.  The arbitration hearing was conducted on January 6-8, 2026.  On January 14, 2026, the 


arbitrator issued an award in favor of Plaintiff which exceeded $350,000.  On January 29, 2026, 


Plaintiff filed a motion in this Court to confirm the arbitration award and enforce the terms of the 


offer of judgment.  (The arbitrator’s decision and award was filed under seal to preserve 


confidentiality.)  Plaintiff never asked the arbitrator to enforce the terms of the offer of judgment.  


Defendants opposed the motion to enforce the terms of the offer of judgment but did not oppose 


the motion to confirm the arbitration award.   


II. LEGAL ANALYSIS 


 


Plaintiff asks the Court to confirm the arbitrator’s award under the South Carolina Uniform 


Arbitration Act, S.C. Code Ann. §§ 15-48-10 et seq. (“UAA”).  However, the UAA does not apply 


to a “claim arising out of personal injury, based on contract or tort.”  S.C. Code Ann. § 15-48-


10(b).  Since Plaintiff’s claim arises out of a personal injury, the UAA does not apply to the parties’ 


arbitration agreement or to the arbitration conducted in this matter.  Instead, the Federal Arbitration 


Act, 9 U.S.C. §§ 1-16 (“FAA”), applies.  Plaintiff’s civil action was appropriately stayed upon the 


consent motion of the parties in accordance with the FAA.  See 9 U.S.C. § 3.  Upon Plaintiff’s 


application, this Court may confirm the arbitrator’s award pursuant to the FAA.  See 9 U.S.C. § 9.  


In confirming an arbitration award, the Court does not adjudicate the underlying dispute 


but only gives legal effect to the binding resolution the parties obtained through arbitration by 


entering a judgment or decree making the arbitrator’s award enforceable.  The “‘confirmation of 


an arbitration award is a summary proceeding that merely makes what is already a final arbitration 


award a judgment of the court.’”  Teamsters Loc. 177 v. United Parcel Serv., 966 F.3d 245, 248 


(3d Cir. 2020) (citing Florasynth, Inc. v. Pickholz, 750 F.2d 171, 176 (2d Cir. 1984)).  Here, 


Plaintiff has applied to this Court for an order confirming the arbitrator’s award and Defendants 
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do not oppose the motion to confirm the award.  Accordingly, the Court finds that the award should 


be confirmed.    


Defendants oppose Plaintiff’s motion to enforce the terms of the offer of judgment, which 


was filed on August 6, 2024, three days before the Plaintiff’s court case was referred to binding 


arbitration and the litigation was stayed.  Defendants argue that Plaintiff’s offer of judgment is 


inapplicable to this arbitration because an arbitration proceeding is not a civil action.  S.C. Code 


15-35-400 and Rule 68 of the South Carolina Rules of Civil Procedure govern offers of judgment


in South Carolina.  Rule 68 states that any “party in a civil action…may file…a written offer of 


judgment…”  SCRCP 68 (emphasis added).  S.C. Code Ann. Section 15-35-400 provides, “…after 


commencement of any civil action…any party may…file with the clerk of the court a written offer 


of judgment…”  S.C. Code Ann. § 15-35-400 (emphasis added).  By the plain terms of both the 


statute and the court rule, offers of judgment apply only to civil actions.    


 Arbitration is fundamentally distinct from a civil action.  “[A]rbitration is not litigation 


carried on by other means.  It is intended to be, and it is, an alternative means for resolving disputes 


without the cost and delay of a lawsuit.”  White v. Preferred Research, Inc., 315 S.C. 209, 212, 


432 S.E.2d 506, 508 (Ct. App. 1993).  The South Carolina Court of Appeals reaffirmed the 


principle in Lauro v. Visnapuu: “Arbitration is not litigation carried on by other means but is an 


alternative means for resolving disputes without the cost and delay of a lawsuit.”  351 S.C. 507, 


516, 570 S.E.2d 551, 555 (Ct. App. 2002) (citing White, supra).  Federal courts also consistently 


distinguish between arbitration proceedings and civil actions, treating arbitration as an alternative 


dispute resolution mechanism that operates outside of the court system.  In Morrison v. Colorado 


Permanente Medical Group, P.C., the court held, “Arbitration is an alternative dispute resolution 


mechanism designed to avoid the need for filing a civil action or to resolve a civil action. 
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Moreover, cases and statutes discuss consistently the terms ‘arbitration’ and ‘civil action’ in a 


manner that leaves no doubt that arbitration is a creature separate from, and not just a form of civil 


action.”  983 F. Supp. 937, 944 (D. Colo. 1997). 


When Plaintiff’s civil court case was referred to binding arbitration, the litigation was 


stayed pending resolution of the matter by means of arbitration, an alternative dispute resolution 


mechanism, not a civil action.  This Court finds that the offer of judgment rule is inapplicable to 


arbitration because arbitration is not a civil action.  Therefore, Plaintiff’s motion to enforce the 


terms of the offer of judgment is denied.  


III. DECISION 


The arbitrator’s award, filed with the Court under seal, is CONFIRMED, and Plaintiff’s 


motion to enforce the terms of the offer of judgment is DENIED. 
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FORM 4  


STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  


COUNTY OF       


IN THE COURT OF COMMON PLEAS      CASE NO.        
 


 


      


  


      


PLAINTIFF(S)  DEFENDANT(S) 
 


 


DISPOSITION TYPE (CHECK ONE) 


 JURY VERDICT. This action came before the court for a trial by jury.  The issues 


have been tried and a verdict rendered. 
 


 DECISION BY THE COURT.  This action came to trial or hearing before the court. 


The issues have been tried or heard and a decision rendered.  
 


 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 


SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 


 Other       
 


 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 


 Binding arbitration, subject to right to restore to confirm, vacate or modify 


      arbitration award;  


   Other       
 


  STAYED DUE TO BANKRUPTCY 


 


  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 


   Affirmed;   Reversed;   Remanded;   


 Other        
   


  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 


ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  


IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 


by the Court:  


 


ORDER INFORMATION 


This order  ends  does not end the case.                                                   See Page 2 for additional information.  


  


For Clerk of Court Office Use Only  
 


 


This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 


copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 


 


  


  


  


  


  


  


  


NAMES OF TRADITIONAL FILERS SERVED BY MAIL 


Thomas W Cox Attorney in Fact


02/13/2026


✔


2024CP0401069


This matter was before the Court on 2/11/26 pursuant to the Plaintiff's motion ton Confirm Award and to Enforce Terms of Offer of
Judgment. After reviewing the file and hearing arguments of counsel. The Court DENIES the motion to apply the offer of judgment
to the arbitration award. The Court rejects the argument that reservation of rights in the arbitration agreement allowed a parallel
litigation to exist with the arbitration. All issues of the offer of judgment could have been submitted to the arbitrator. The role of the
Circuit Court is to confirm the arbitration award provided it was entered into in accordance with the law. The arbitration award in
this matter is CONFIRMED. Attorney Lehn is directed to submit a formal order outlining the procedural history, pertinent facts, and
applicable law within ten (10) days, copying Attorney Mullman with same prior to submission to the Court.


Dominion Anderson Llc et al


✔


Mary Gray et al


Anderson


✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 


entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 


parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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STATE OF SOUTH CAROLINA 


 


COUNTY OF ANDERSON 


 


Mary Gray, by and through her Attorney-In-


Fact, Nina Edmondson,  


 


                                    Plaintiff, 


 


v. 


 


Dominion Anderson, LLC d/b/a Dominion 


Senior Living of Anderson; Dominion 


Senior Living, LLC; Dominion 


Development Group, LLC; Dominion 


Group, LLC; and Dominion Management 


Group, LLC, 


 


      Defendants. 


IN THE COURT OF COMMON PLEAS 


 


Civil Action No: 2024-CP-04-01069 


 


 


 


 


CONSENT ORDER TO REFER CASE TO 


BINDING ARBITRATION AND TO STAY 


LITIGATION 


THIS MATTER is before the Court pursuant to this Consent Order duly executed by 


counsel for the Parties in the above-captioned matter and submitted to this Court.  Plaintiff and 


Defendants (hereinafter “Parties”) have reached an agreement that the matters between them will 


be referred to binding arbitration and this litigation be stayed. Therefore, the Court orders the 


following: 


1. The matters raised in Plaintiff’s Complaint and any other known matter which can 


be or may have been asserted between the Parties and/or arising between the Parties in this case 


shall be referred to binding arbitration before Anne Culbreath, Esquire.  If this arbitrator is not 


available, the Parties will attempt to secure and agree upon another arbitrator, but if the Parties 


cannot agree upon an arbitrator, they will petition the Circuit Court to appoint an arbitrator 


2. That the dispute between the Parties related to discovery, evidentiary matters, 


dispositive motions and any other matter which would properly be before this Court shall be heard 
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and resolved by the arbitrator according to the South Carolina Rules of Civil Procedure and South 


Carolina Rules of Evidence. 


3. This matter shall be stayed until the entry of an arbitration award or until a


settlement is reached between the Parties.  This Court shall retain jurisdiction to issue and enforce 


subpoenas duly served pursuant to Rule 45 of the South Carolina Rules of Civil Procedure. 


4. All remedies that would otherwise be available to Plaintiff under applicable federal,


state and local laws remain available in the arbitration.  The damages which are recoverable in the 


arbitration shall be those damages to which Plaintiff would otherwise be entitled according to the 


laws of the State of South Carolina.  Any contractual limitations regarding the amount or type of 


damages that are recoverable shall not be enforced in the arbitration.  


5. The Parties will conduct discovery related to the issues of the claim.  The scope of


discovery shall be that defined by Rule 26 of the South Carolina Rules of Civil Procedure. 


6. Plaintiff shall pay $250 towards the cost of the arbitrator’s fees.  The Defendants


shall pay the remainder of the arbitrator’s fees. 


7. The Parties may designate portions of deposition testimony, subject to any


objection, as part of their arbitration presentation without the formality of calling the witnesses 


live or demonstrating their unavailability and the Parties may also call Parties to testify by phone 


or video conference without the formality of calling the witnesses live or demonstrating their 


unavailability. 


8. An Arbitrator’s Award will consist of a written statement stating the disposition of


each claim within 10 days of the final hearing. 
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9. The Parties will conduct a mediation with Kip Darwin, Esquire, Darren Sanders,


Esquire, or Rob Hassold, Esquire after Defendants have had the opportunity to depose Plaintiff, 


and prior to the arbitration.  Plaintiff will provide a settlement demand before proceeding to this 


mediation.  If these mediators are not available, the Parties will attempt to secure and agree upon 


another mediator, but if the Parties cannot agree upon a mediator, they will petition the Circuit 


Court to appoint a mediator. 


10. The Parties shall jointly submit a Stipulation of Dismissal at the conclusion of this


matter. 


11. That this agreement may be amended by consent of the Parties, or by order of the


arbitrator for good cause shown. 


This _____ day of _____, 2024. 


    Presiding Judge 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2024 A


ug 09 2:28 P
M


 - A
N


D
E


R
S


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


0401069


Page 11







 


 4 


WE SO CONSENT: 


 


 


   s/ Timothy Maio    


Trip Lehn (SC Bar #76582) 


Timothy Maio (SC Bar #105171) 


Huff Powell Bailey 


15 S. Main Street, Suite 602 


Greenville, SC  29601 


T: (864) 400-5949 


tlehn@huffpowellbailey.com 


tmaio@huffpowellbailey.com 


 


Attorneys for Defendants 


 


 


 


 


 


 


 


  s/ Ray Mullman, Jr.     


Gary W. Poliakoff (SC Bar #4488) 


Ray Mullman, Jr., (SC Bar #8662) 


Poliakoff & Associates, P.A. 


125 Magnolia Street 


P.O. Box 1571 


Spartanburg, SC 29304 


(864) 582-5472 


atty@gpoliakoff.com 


rmullmanjr@gmail.com 


 


Carolyn Baird 


Jones Law Firm, P.A. 


P.O. Box 987 


Anderson, SC 29622 


(864) 224-3474 


 


Attorneys for Plaintiff  
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STATE OF SOUTH CAROLINA 


 
IN THE COURT OF COMMON PLEAS 


 
COUNTY OF ANDERSON 


 
C.A. No.: 2024-CP-04-01069 


 
 


 
Jury Trial Requested 


Mary Gray, by and through her Attorney-In-
Fact, Thomas W. Cox, 


 
 


Plaintiff, AMENDED SUMMONS 
vs.  


Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 


 
 


 
Defendants. 


 
 


 
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a copy 


of which is hereby served upon you, and to serve a copy of your Answer to Complaint on the 


subscriber at their offices, 215 Magnolia Street, Post Office Box 1571, Spartanburg, South 


Carolina, 29306 (29304) within thirty (30) days after service, exclusive of the date of such service; 


and if you fail to answer the Complaint within that time, judgment by default will be rendered 


against you for the relief demanded in the Complaint.  


      s/Gary W. Poliakoff. 
Gary W. Poliakoff,  S.C. Bar # 4488 
atty@gpoliakoff.com 
Ray Mullman, Jr., S.C. Bar #8662  
rmullmanjr@gmail.com 
Poliakoff & Associates, P.A. 
215 Magnolia Street 
P. O. Box 1571 
Spartanburg, SC  29304 
(864) 582-5472 
 
Carolyn Baird 
Jones Law Firm, P.A. 
P.O. Box 987 
Anderson, SC 29622 
(864)224-3474 


Date: June 6, 2025 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2025 Jun 18 3:59 P


M
 - A


N
D


E
R


S
O


N
 - C


O
M


M
O


N
 P


LE
A


S
 - C


A
S


E
#2024C


P
0401069


Page 14



mailto:atty@gpoliakoff.com

mailto:rmullmanjr@gmail.com





2 
 


STATE OF SOUTH CAROLINA  
IN THE COURT OF COMMON PLEAS 


 
COUNTY OF ANDERSON 


 
C.A. No.: 2024-CP-04-01069 


  
 


Mary Gray, by and through her Attorney-In-
Fact, Thomas W. Cox, 


 
 


Plaintiff, AMENDED COMPLAINT 
  


(Jury Trial Demanded) 
vs.  


 
Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 


 
 


 
Defendants. 


 
 


 
Plaintiff, Mary Gray, by and through her Attorney-in-Fact, Thomas W. Cox (hereinafter 


“Plaintiff”), complains of the Defendants, and respectfully allege as follows: 


PARTIES & JURISDICTION 


1. That the Plaintiff, Mary Gray, is a citizen and resident of Anderson County, South Carolina. 


Plaintiff Mary Gray was a resident of Defendant’s facility during the relevant time period which 


is located in Anderson County, South Carolina. 


2. That the Court appointed Thomas W. Cox as the Conservator for Mary Gray On 


January 21, 2025. Thomas W. Cox is also a citizen and resident of Anderson County. 


3. Mary Gray was a vulnerable adult as defined by the South Carolina Omnibus Adult 


Protection Act. 


4. Upon information and belief, Dominion Anderson, LLC d/b/a Dominion Senior Living of 


Anderson is a limited liability corporation organized and existing under the laws of the State of 


Tennessee and conducts business and maintains an office in Anderson, South Carolina.  


5.  Upon information and belief, Dominion Senior Living, LLC, is a corporation organized 


and existing under the laws of the State of Tennessee and conducts business in Anderson, South 


Carolina.   
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3 


6. Upon information and belief, Dominion Development Group, LLC, is a corporation


organized and existing under the laws of the State of Tennessee and conducts business in


Anderson, South Carolina.


7. Upon information and belief, Dominion Group, LLC, is a corporation organized and


existing under the laws of the State of Tennessee and conducts business in Anderson, South


Carolina.


8. Upon information and belief, Dominion Management Group, LLC, is a corporation


organized and existing under the laws of the State of Tennessee and conducts business in


Anderson, South Carolina.


9. Upon information and belief, Dominion Senior Living, LLC, Dominion Development


Group, LLC, Dominion Group, LLC, and Dominion Management Group, LLC, provided


management and operational services to the facility and derived substantial revenue from such


services.


10. Defendants had the right and power to direct and control their employees and/or agents in


the business of delivering care and services for a fee through community residential care facilities


and elder facilities and they are personally, directly, jointly and severally liable for the acts and


omissions committed.


11. Defendants were paid a fee to deliver care and services and had authority, express or


implied, to control the means and agents employed to execute care at the facility at all times during


the residency of Mary Gray and subject matter jurisdiction over this case and venue is proper in


this Court.


12. That the above-named Defendants are liable as to all damages alleged herein since their


negligent, grossly negligent, reckless and wanton acts and omissions, singularly or in combination,


are a direct and proximate cause of the Plaintiffs’ damages, injuries and losses.


GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS 


13. Relevant and consistent allegations contained in paragraphs 1 through 12 are incorporated


by reference as if written verbatim herein.


14. Defendants held themselves out to the Plaintiff and the general public to provide custodial


care and supervision pursuant to S.C. Regulation 61-84, and to have the expertise necessary to


maintain and promote the health and safety of vulnerable adults unable to care for themselves.
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15. At the time of her admission to the Defendants’ facility, Mary Gray was dependent upon 


the care provided by employees and agents of the Defendants, and Defendants were required to 


operate the facility for the safety and well-being of the residents, and provide the necessary care 


in a safe manner to prevent injury, which they failed to do. 


16. Defendants held themselves out to be staffed adequately so as to provide 24 hour care and 


supervision to residents, including Mary Gray, and including the provision of emergency care. 


17. Defendants were negligent in failing to transfer Mary Gray out of the facility when they 


could no longer meet her needs and safety; failing to properly assess for fall risk; failing to provide 


a safe environment; failing to provide an adequate care plan; failing to provide adequate fall 


prevention interventions; and failing to supervise Mary Gray to avoid preventable falls; all of 


which caused or contributed to her surgery, hospitalization, and medical bills. 


18. Upon information and belief, Defendants were licensed under the laws of the State of South 


Carolina and were required to provide reasonable and prudent elder care to Mary Gray pursuant to 


S.C. Regulation 61-84 and industry standards pertinent to assisted living facilities. 


19.  Section 801., Regulation 61-84, Standards for Licensing Community Residential Care 


Facilities, lists requirements for individuals eligible for admission and retention in community 


residential care facilities. 


20.  Regulation 61-64 Section 801.B., states, “The facility shall admit and retain only those 


persons whose needs can be met by the accommodations and services provided.” 


21. Regulation 61-84 Section 801.C.3., states, “Persons not eligible for admission/retention 


are: Any person needing hospitalization or nursing care."  


22. Regulation 61-84 Section 801.C.4., states, “Persons not eligible for admission/retention 


are: Anyone needing the continuous daily attention of a facility staff licensed nurse…” 


23. Regulation 61-84 Section 801.D., states, "Residents whose condition changes to a degree 


that nursing home care may be required, ... shall be examined by physician or other authorized 


healthcare provider regarding the possible necessity for transfer to a facility where the resident's 


eligibility for admission is appropriate."  


24. Regulation 61-84 Section 801.E. states, "When the provision of care/services in the facility, 


combined with other appropriately licensed services, in accordance with facility policy, e.g., 


hospice, home health, as may be ordered by a physician or other authorized health care provider, 


does not meet the needs of the resident, or if any resident becomes in need of continuous medical 
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or nursing supervision, or the facility does not have the capability to provide necessary 


care/services, the resident shall be transferred within 30 days to a location which shall meet those 


needs. The administrator shall coordinate this transfer with the resident, next-of-kin/responsible 


party, and sponsor." 


25. Regulation 61-84 Section 401.A states “Written policies and procedures addressing each 


section of this regulation regarding resident care, rights, and the operation of the facility shall be 


developed and implemented, and revised as required in order to accurately reflect actual facility 


operation. 


26. Regulation 61-84 Section 401.B states “The policies and procedures shall describe the 


means by which the facility shall assure that the standards described in this regulation, which the 


licensee has agreed to meet, as confirmed by application for licensing, are met.” 


27. Regulation 61-84 Section 501.A states “Appropriate staff members/volunteers in numbers 


and training shall be provided to perform those duties that result in compliance to the regulation, 


to suit the needs and condition of the residents, and meet the demands of effective emergency on-


site action that might arise. The facility may elect to not allow volunteers to work in the facility. 


Training requirements/qualifications for the tasks each performs shall be in compliance with all 


local, state, and federal laws, and current professional organizational standards.” 


28. Regulation 61-84 Section 503.A states “There shall be a staff member actively on duty at 


all times that the facility is occupied by residents and immediately accessible to all residents to 


whom the residents can report injuries, symptoms of illness, or emergencies, and who is 


responsible for assuring that appropriate action is taken promptly. This responsible staff member 


is defined as an adult, who through training or work experience, is capable of recognizing and 


reporting significant changes in the physical or mental condition of each resident.” 


29. Regulation 61-84 Section 503.B states “The number and qualifications of staff 


members/volunteers shall be determined by the number and condition of the residents. There shall 


be sufficient staff members/volunteers to provide supervision, direct care and basic services for 


residents, e.g., those with Alzheimer's disease and/or related dementia or in an Alzheimer's special 


care unit or program.” 


30. The Defendants had an obligation to employ sufficient number of caregivers who were 


qualified to supervise and keep Mary Gray safe, and to render reasonable care and safety to a 
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resident in the condition of Mary Gray, and in accordance with federal and state regulations, as 


well as the representations made by the Defendants. 


31. Additionally, pursuant to South Carolina law, the Defendants had a duty to ensure that care 


and services were rendered effectively and safely; that precautions are taken for residents at risk 


for falls; and to provide assistance and supervision to residents, as needed, during activities of 


daily living to prevent them from experiencing preventable falls. 


32.   Furthermore, without limitation, Defendantd had a duty to comply with all current federal, 


state and local laws and regulations concerning resident care, resident rights and protections, 


including, but not limited to, The Adult Protection Act of South Carolina Code §43-35-5, et seq; 


South Carolina Department of Health and Environmental Control Regulations for Community 


Residential Care Facilities, Regulations 61-84, et seq; the South Carolina Nurse Practice Act; 


Board of Nursing Advisory Opinions; Sections 44-81-10, et seq, of the S.C. Code of Laws, 1976, 


as amended; Resident’s Bill of Rights; as well as all local, state, and federal laws and current 


professional organization standards. 


33. Upon information and belief, the Defendants failed to provide sufficient and qualified staff 


to ensure that all necessary care, including emergency care, was delivered to Mary Gray. 


34. Upon information and belief, the Defendants failed to ensure that the proper treatment was 


delivered to Mary Gray, and failed to act reasonably under the circumstances. 


35. That the Defendants are liable and responsible for the acts and delicts of their employees, 


agents and servants. 


36. That the Defendants, their officers, agents, servants, and employees negligently, recklessly, 


and carelessly failed to operate and manage the facility for the safety and well-being of the 


residents including Mary Gray, and failed to provide the care, treatment, and supervision to keep 


Mary Gray safe from preventable harm. 


37. That, upon information and belief, Mary Gray' health conditions were aggravated and 


exacerbated by the Defendants’ failure to properly supervise her or monitor her condition, in that 


she suffered preventable falls, which caused her to suffer injuries that required surgery, 


hospitalization and medical bills. 


38. That, upon information and belief, during Mary Gray’s residency, the facility was 


understaffed, and suffered a high turnover rate, and it failed to properly screen, train, supervise, 
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and discipline its staff, and to put them in suitable positions for their skills, experience, and 


competence. 


FOR A FIRST CAUSE OF ACTION 
(Negligence/Recklessness) 


 
39. Plaintiffs reallege and reiterate paragraphs 1 through 38, as though fully set forth herein 


verbatim, and further allege: 


40. That Defendants had a duty of due care to their residents; to discover, warn and/or prevent 


risks; to take reasonable safety precautions; to eliminate unreasonable risks; to transfer when the 


facility could no longer meet her needs or keep her safe; and to provide proper protection from 


harm. 


41. The Defendants by and through their agents, servants, and employees, were negligent, 


willful, wanton, reckless, careless and grossly negligent and deviated from the expected standards 


of skill, care and learning in their treatment of Mary Gray during her residency. More particularly 


the Defendants were negligent in the following particulars: 


a. failing to properly supervise as required, and as promised to the family upon 
admission; 


b. failing to provide the care, supervision and monitoring of residents, and in particular 
Mary Gray, which was required by law and which was necessary for her health and 
safety; 


c. failing to hire, train, and supervise personnel to properly prevent injuries to 
residents and, in particular, Mary Gray; 


d. failing to provide sufficient numbers of qualified personnel including nurses, nurses 
assistants, medication aides, and/or orderlies to meet the safety and needs of Mary 
Gray; 


e. failing to abide by applicable federal and state laws governing assisted living  
facilities and nursing care; 


f. failing to hire a sufficient number of trained and competent staff; 
g. failing to follow the licensing and regulatory rules of the State of South Carolina; 
h. failing to develop and follow an appropriate Plan of Care; 
i. failing to properly monitor Mary Gray; 
j. failing to appropriately provide Mary Gray emergency services; 
k. failing to monitor and assess Mary Gray adequately for pain and discomfort; 
l. failing to treat Mary Gray with dignity and respect; 
m. failing to exercise due care; 
n. failing to ensure that Mary Gray was timely transferred to a hospital for emergency 


care; 
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o. failing to have in place proper and adequate policies, procedures and protocols for 
management of residents in need of emergency services or, if such policies, 
procedures and protocols were in place, in failing to use due care to enforce them; 


p. failing to transfer Mary Gray out of the facility when Defendant knew or should 
have known that Mary Gray needed more care than Defendant could provide; 


q. such other particulars as may be ascertained through discovery procedures 
undertaken pursuant to South Carolina Rules of Civil Procedure. 


 
42. That, as a result, Mary Gray experienced hospitalization, injuries and broken bones, 


incurred significant medical bills, prolonged conscious pain and suffering, and mental anguish. 


FOR A SECOND CAUSE OF ACTION 
(Breach of Fiduciary Duty) 


 
43. Relevant and consistent allegations contained in paragraphs 1 through 42 are incorporated 


by reference as if written verbatim herein. 


44. That, according to the South Carolina Adult Protection Act, at all times relevant hereto 


Mary Gray was considered a vulnerable adult. 


45. That Mary Gray trusted in, confided in and relied upon Defendants to use their expertise 


and discretion for Ms. Gray’s care and safety. 


46. That Defendant accepted Mary Gray’s trust and reliance and so became responsible for 


Ms. Gray’s health while residing at the assisted living facility. 


47. That, as a result of aforementioned reliance and trust upon Defendant, Mary Gray’s 


physical, mental and emotional health were placed in the hands of Defendant. 


48. That Defendants breached this fiduciary relationship by allowing Mary Gray’s physical, 


mental and emotional health to deteriorate during her residency at the assisted living facility, and 


in failing to develop a care plan to prevent falls, thereby proximately causing all damages and 


injuries referenced herein. 


THIRD CAUSE OF ACTION 
(Corporate Negligence) 


 
49. Relevant and consistent allegations contained in paragraphs 1 through 48 are incorporated 


by reference as if written verbatim herein. 


51. Upon information and belief, the Corporate Defendants implemented a business plan for 


the Facility that sought to maximize profits at the expense of patient care. Defendants controlled 


all aspects of the Facility, including but not limited to, receiving and controlling all revenues 
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generated by the Facility, preparing the budget, and establishing staffing levels. In order to 


maximize profits, Defendants excessively and dangerously underfunded the Facility such that 


neither nursing staff in adequate numbers nor adequate training of such staff could be provided to 


protect Facility residents from foreseeable harm. 


52. Upon information and belief, the Corporate Defendants withheld resources from the 


Facility to the physical, mental, and psychosocial detriment of its residents. Funds which were 


required by law to be used for the protection of Facility residents were instead intentionally 


diverted to increase the profits of Defendants. 


53. Upon information and belief, the Corporate Defendants made matters worse by 


encouraging the admission of residents whose care needs were higher than average, which resulted 


in higher financial gain from those residents. However, Defendants failed to provide the increased 


resources necessitated by admitting these high acuity residents, and did not adequately staff, or 


provide the necessary training to accommodate the level of care these residents required, 


particularly registered nurses, which put all residents of the Facility at even greater risk of harm.  


54. As a result of the Corporate Defendants negligent management and use of resources, the 


facility could not properly supervise, monitor, and keep the residents safe, including Mary Gray, 


resulting in her injuries, hospitalizations, and medical bills. 


WHEREFORE, Plaintiffs pray for judgment against the Defendant for actual and punitive 


damages in the sums deemed appropriate by the Court, for the costs of this action, and for such 


other and further relief as this Court may deem just and proper.   


 
Respectfully submitted, 


 
s/Gary W. Poliakoff 
Gary W. Poliakoff (S.C. Bar # 4488) 
atty@gpoliakoff.com 
Ray Mullman, Jr. (S.C. Bar # 8662) 
rmullmanjr@gmail.com 
POLIAKOFF & ASSOCIATES, P.A. 
215 Magnolia Street 
P.O. Box 1571 
Spartanburg, SC  29304 
(864) 582-5472 
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Carolyn Baird 
Jones Law Firm, P.A. 
P.O. Box 987 
Anderson, SC 29622 
(864)224-3474 
 
Attorneys for the Plaintiffs 
 
 
 
 


Date: June 6, 2025 
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�����%\�VWDWXWH��ZH�DUH�HQWLWOHG�WR�HLJKW�SHUFHQW�


LQWHUHVWLQJ�DQG�VRPH�FRXUW�FRVWV���7KH�VWDWXWH�LV�PDQGDWRU\��


QRW�GLVFUHWLRQDU\���,W�XVHV�WKH�WHUP��VKDOO����7KH�VWDWXWH�


FOHDUO\�DSSOLHV�QRW�RQO\�WR�SUREDWHV��EXW�DQ\�IDYRUDEOH�


GHWHUPLQDWLRQ���$QG��LQ�IDFW��XVHV�WKH�ZRUG��DZDUG��LQ�WKH�


VWDWXWH���7KHVH�WHUPV�DUH�SODLQ�DQG�XQDPELJXRXV�DQG�FDQQRW�


EH�FRQVLGHUHG�VXSHUIOXRXV�XQGHU�VWDWXWRU\�LQWHUSUHWDWLRQ���


�����7KH�VWDWXWH�LV�WULJJHUHG�DIWHU�FRPPHQFHPHQW�RI�D�FLYLO�


DFWLRQ���7KH�FLYLO�DFWLRQ�ZDV�RQO\�VWD\HG��QRW�GLVPLVVHG���


6R�WKHUH�VWLOO�LV�D�FLYLO�DFWLRQ�JRLQJ�RQ���$OO�UHPHGLHV�


ZHUH�SUHVHUYHG���7KH�6RXWK�&DUROLQD�UXOHV�RI�FLYLO�SURFHGXUH�


DSSO\�DQG�DOVR�WKH�6RXWK�&DUROLQD�VXEVWDQWLYH�ODZ��ZKLFK�WKH�


VWDWXWH�ZRXOG�DSSO\���


7KH�SXEOLF�SROLF\�DQG�OHJLVODWLYH�LQWHQW�FHUWDLQO\�


VXSSRUWV�HQIRUFHPHQW�RI�WKH�RIIHU�RI�MXGJPHQW�LQ�DQ�


DUELWUDWLRQ�SURFHHGLQJ�EHFDXVH�WKH\�ZDQW�UHVROXWLRQV��WKH\�


ZDQW�HQFRXUDJHPHQW�WR�VHWWOH��DQG�LW�ZRXOG�DFWXDOO\�SXQLVK�


SHRSOH�ZKR�DJUHH�WR�DUELWUDWLRQ�LI�WKH\�GRQ
W�KDYH�WKDW�


UHPHG\�RI�DQ�RIIHU�RI�MXGJPHQW���
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�����6R�ZH
UH�KHUH�WRGD\�DVNLQJ�IRU�LQWHUHVW�FDOFXODWHG�IURP�


WKH�GDWH�RI�WKH�RIIHU��$XJXVW����������XQWLO�WKH�DZDUG�LV�


FRQILUPHG�DV�D�MXGJPHQW���7KDW
V�ZKDW�,�VWDWXWH�VD\V���:H
UH�


KHUH�WR�FRQILUP�WKH�DZDUG�WR�PDNH�WKDW�D�MXGJPHQW��ZKLFK�,�


GRQ
W�WKLQN�WKHUH
V�D�GLVSXWH�DERXW�WKDW�XQGHU�WKH�)$$�RU�


WKH�8QLIRUP�$UELWUDWLRQ�$FW���%RWK�FRQWHPSODWH�WKH�&RXUW�


FRQILUPLQJ�WKH�DZDUG��DQG�WKH�VWDWXWH�DOORZV�XV��DIWHU�WKH�


DUELWUDWLRQ��DIWHU�WKH�MXGJPHQW�LV�ILOHG�WR�VHHN�WKH�RIIHU�


RI�MXGJPHQW�LQWHUHVW���


�����7KDQN�\RX��<RXU�+RQRU���


�����7+(�&2857���7KDQN�\RX��0U��0XOOPDQ��


$OO�ULJKW��0U��/HKQ��


�����05��/(+1���7KDQN�\RX��<RXU�+RQRU���0D\�LW�SOHDVH�WKH�


&RXUW"��


�����6R�WKH�SODLQWLII
V�PRWLRQ�LV�HVVHQWLDOO\�WR�LQ�RQH���


7KHUH
V�D�PRWLRQ�WR�FRQILUP�WKH�DUELWUDWRU
V�DZDUG�ZKLFK�WKH�


GHIHQGDQWV�GR�QRW�RSSRVH���$QG��LQ�IDFW��P\�FOLHQWV�KDYH�


DOUHDG\�PDGH�SD\PHQW�RQ�WKH�DZDUG�E\�WKH�DUELWUDWRU���6R�


WKHUH
V�QR�GLVSXWH�DV�WR�WKDW�DVSHFW�RI�WKH�PRWLRQ���%XW�WKH�


GLVSXWH�LV�DERXW�ZKHWKHU�WKH�RIIHU�RI�MXGJPHQW�UXOH�FDQ�EH�


DSSOLHG�WR�WKLV�DUELWUDWLRQ�DZDUG��DQG�WKH�GHIHQGDQWV�


FRQWHQG�LW�FDQQRW��DQG�WKH�UHDVRQ�LV�EDVHG�RQ�WKH�SODLQ�


ODQJXDJH�RI�WKH�UXOH�LQ�WKH�VWDWXWH���


�����7KH�VWDWXWH�DQG�WKH�UXOH�GRQ
W�UHDG�YHUEDWLP�ZRUG�IRU�


ZRUG��EXW�WKH\�DUH�HQWLUHO\�FRQVLVWHQW���$V�IDU�DV�,�FDQ�
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WHOO��ZH
UH�WDONLQJ�DERXW�UXOH����RI�WKH�UXOHV�RI�FLYLO�


SURFHGXUH�DQG�WKHQ�6RXWK�&DUROLQD�FRGH�VHFWLRQ�������������


�����$QG�ZKHQ�\RX�UHDG�WKLV�UXOH�LW�VD\V����$Q\�SDUW\�LQ�D�


FLYLO�DFWLRQ��H[FHSW�D�GRPHVWLF�UHODWLRQV�DFWLRQ��PD\�ILOH�


QR�ODWHU�WKDQ����GD\V�EHIRUH�WKH�WULDO�GDWH�D�ZULWWHQ�RIIHU�


RI�MXGJPHQW�VLJQHG�E\�WKH�RIIHUHU�RU�KLV�DWWRUQH\�GLUHFWHG�


WR�WKH�RSSRVLQJ�SDUW\���HW�FHWHUD���


�����,W�FRQWLQXHV�WR�XVH����WKH�UXOH�FRQWLQXHV�WR�XVH�


ODQJXDJH�WKDW�LV�VSHFLILF�WR�FLYLO�FDVHV�WR�FRXUW�FDVHV���,W�


VD\V���:LWKLQ����GD\V�DIWHU�VHUYLFH�RI�WKH�RIIHU�RI�MXGJPHQW�


RU�DW�OHDVW����GD\V�SULRU�WR�WKH�WULDO�GDWH�ZKLFKHYHU�LV�


HDUOLHU����,W
V�LQ�WKH�PLGGOH�RI�WKH�ILUVW�SDUDJUDSK�WKHUH��


WKH�UXOH�VD\V���,I�WKH�RIIHU�RI�MXGJPHQW�LV�QRW�DFFHSWHG�


ZLWKLQ����GD\V�DIWHU�QRWLILFDWLRQ�RU�SULRU�WR�RU�RQ�WKH���WK�


GD\�EHIRUH�WKH�DFWXDO�WULDO�GDWH��ZKLFKHYHU�RFFXUV�ILUVW��


WKH�RIIHU�VKDOO�EH�FRQVLGHUHG�UHMHFWHG�DQG�HYLGHQFH�WKHUH�RI�


LV�QRW�DGPLVVLEOH�H[FHSW�LQ�D�SURFHHGLQJ�DIWHU�WULDO�WR�IL[�


FRVWV��LQWHUHVW��DWWRUQH\�IHHV�DQG�RWKHU�UHFRYHUDEOH�


PRQLHV��


�����$QG�WKHQ�WKH�ODVW�VHQWHQFH�RI�WKDW�SDUDJUDSK���$OO�


RIIHUV�RI�MXGJPHQW�DQG�DQ\�DFFHSWDQFH�RI�RIIHUV�RI�MXGJPHQW�


PXVW�EH�LQFOXGHG�E\�WKH�FOHUN�LQ�WKH�UHFRUG�RI�WKH�FDVH���


7KH�VWDWXWRU\�ODQJXDJH�LV�WKH�VDPH��<RXU�+RQRU���6R�E\�WKH�


SODLQ�WHUPV�RI�ERWK�WKH�VWDWXWH�DQG�WKH�FRXUW�UXOH��RIIHUV�


RI�MXGJPHQW�DSSO\�RQO\�WR�FLYLO�DFWLRQV���
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�����1RZ��DUELWUDWLRQ�LV�IXQGDPHQWDOO\�GLVWLQFW�IURP�D�FLYLO�


DFWLRQ���$V�\RX�NQRZ��DUELWUDWLRQ�LV�QRW�OLWLJDWLRQ�FDUULHG�


RQ�E\�RWKHU�PHDQV���,W�LV�LQWHQGHG�WR�EH�DQG�LV�DQ�


DOWHUQDWLYH�PHDQV�IRU�UHVROYLQJ�GLVSXWHV�ZLWKRXW�WKH�FRVW�


DQG�GHOD\�RI�D�ODZVXLW��DQG�WKDW
V�IURP�D�&RXUW�RI�$SSHDOV�


FDVH�LQ������IURP�:KLWH��DQG�WKDW
V�FLWHG�LQ�RXU�EULHI���


7KLV�SULQFLSOH�KDV�EHHQ�UHDIILUPHG�E\�WKH�&RXUW�RI�$SSHDOV�


LQ�PXOWLSOH�FDVHV���


�����6R�KHUH�LQ�WKLV�LQVWDQFH��WKH�SDUWLHV�DJUHHG�WR�ELQGLQJ�


DUELWUDWLRQ�WR�UHVROYH�DQ\�GLVSXWHV���7KH�SODLQWLII�GLG�ILOH�


D�ODZVXLW��EXW�ZKHQ�,�VKRZHG�SODLQWLII
V�FRXQVHO�WKH�ELQGLQJ�


DUELWUDWLRQ�DJUHHPHQW��WKH�HQIRUFHDEOH�DJUHHPHQW��WKH�


SODLQWLII�FRQVHQWHG�WR�KDYH�WKH�FDVH�UHIHUUHG�WR�DUELWUDWLRQ�


DIWHU�WKH�OLWLJDWLRQ�ZDV�VWD\HG��DQG�WKDW
V�DSSURSULDWH�


XQGHU�WKH�SURFHGXUHV�RI�WKH�)HGHUDO�$UELWUDWLRQ�$FW���


�����6R�WKH�FDVH�ZHQW�WR�DUELWUDWLRQ�DQG�LW�FHDVHG�WR�EH�D�


FLYLO�FDVH���,W�LV�QRW�D�FLYLO�FDVH���7KH�PDWWHU�ZDV�


DUELWUDWHG�DQG�WKH�DUELWUDWRU�LVVXHG�DQ�DZDUG���


�����1RZ��LW
V�LPSRUWDQW�WR�NQRZ�WKDW�LQ�WKLV�FDVH�WKH�


DUELWUDWLRQ�ZDV�JRYHUQHG�E\�WKH�)HGHUDO�$UELWUDWLRQ�$FW��QRW�


E\�WKH�6RXWK�&DUROLQD�8QLIRUP�$UELWUDWLRQ�$FW��ZKLFK�VD\V�


WKDW�LW�GRHV�QRW�DSSO\�WR�SHUVRQDO�LQMXU\�DFWLRQV���6R�ZH�


QHHG�WR�EH�VXUH�WKDW�ZH
UH�ORRNLQJ�DW�WKH�ODZ�XQGHU�WKH�)$$���


(LWKHU�ZD\�LW�GRHVQ
W�PDWWHU���7KHUH
V�QR�FDVH�LQ�6RXWK�


&DUROLQD�DSSO\LQJ�WKH�8QLIRUP�$UELWUDWLRQ�$FW�WKDW�VD\V�WKDW�
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RIIHUV�RI�MXGJPHQW�DUH�DSSOLFDEOH�WR�DUELWUDWLRQ���6R�WKHUH�


LV�QR�FDVH�RQ�WKDW�LVVXH�DW�DOO���


�����8QGHU�WKH�)$$��LW�JLYHV�QR�FRXUW�WKH�DXWKRULW\�WR�


HQIRUFH�WKH�WHUPV�RI�DQ�RIIHU�RI�MXGJPHQW�LQ�D�SURFHHGLQJ�


OLNH�WKLV�WR�FRQILUP�WKH�DUELWUDWRU
V�DZDUG���7KHUH�LV�D�


FDVH�WKDW�ZH�FLWHG�ZKHUH�WKH�&RXUW�UHFRJQL]HG�LW�KDG�QR�


DXWKRULW\�LQ�D�FRQILUPDWLRQ�SURFHHGLQJ�WR�DZDUG�DWWRUQH\
V�


IHHV�WR�WKH�SODLQWLII���:H�WKLQN�WKDW�WKDW
V�DQDORJRXV��WKDW�


LW
V�QRW�H[DFWO\�RQ�WKH�SRLQW�ZLWK�WKH�RIIHUV�RI�MXGJPHQW���


�����%XW�WKH�)$$�VD\V�QRWKLQJ�DERXW�RIIHUV�RI�MXGJPHQW��DQG�


LW�JLYHV�FRXUWV�QR�DXWKRULW\�WR�DSSO\�RIIHU�RI�MXGJPHQW�


UXOHV�WR�DQ�DUELWUDWRU
V�DZDUG���


�����6R��<RXU�+RQRU��DIWHU�YHU\�FDUHIXO�UHVHDUFK��,�KDYH�


IRXQG�QR�UHSRUWHG�6RXWK�&DUROLQD�RU�IHGHUDO�FDVH�LQ�ZKLFK�


WKH�WHUPV�RI�DQ�RIIHU�RI�MXGJPHQW�ZHUH�HQIRUFHG�LQ�HLWKHU�D�


PRWLRQ�WR�FRQILUP�DQ�DUELWUDWRU
V�DZDUG�RU�D�PRWLRQ�WR�


PRGLI\�RU�FRUUHFW�DQ�DUELWUDWRU
V�DZDUG���$QG�SODLQWLIIV�


KDYH�QRW�PDGH�WKDW�PRWLRQ�KHUH��EXW�WKH\�FRXOG�KDYH���$QG�LI�


WKH\�ZRXOG�KDYH��LW�ZRXOG�VWLOO�EH�WKH�VDPH�DUJXPHQW�WKDW�


RIIHUV�RI�MXGJPHQW�DUH�LQDSSOLFDEOH��


�����1RZ��RQH�RI�WKH�DUJXPHQWV�WKDW�WKH�SODLQWLII�PDNHV�LV�


WKDW�WKH�FRQVHQW�RUGHU�WKDW�WKH�SDUWLHV�DJUHHG�WR��LW�ZDV�


ILOHG�LQ�WKH�FLYLO�DFWLRQ�WR�UHIHU�WR�WKH�FDVH�WR�


DUELWUDWLRQ��SURYLGHV���$OO�UHPHGLHV�WKDW�ZRXOG�RWKHUZLVH�EH�


DYDLODEOH�WR�SODLQWLII�XQGHU�DSSOLFDEOH�RU�IHGHUDO��VWDWH��
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DQG�ORFDO�ODZV�UHPDLQ�DYDLODEOH�LQ�WKH�DUELWUDWLRQ���7KH�


GDPDJHV�ZKLFK�DUH�UHFRYHUDEOH�LQ�WKH�DUELWUDWLRQ�VKDOO�EH�


WKRVH�QR�GDPDJHV�WR�ZKLFK�SODLQWLII�ZRXOG�RWKHUZLVH�EH�


HQWLWOHG�DFFRUGLQJ�WR�WKH�ODZV�RI�WKH�VWDWH�RI�6RXWK�


&DUROLQD���$Q\�FRQWUDFWXDO�OLPLWDWLRQV�UHJDUGLQJ�WKH�DPRXQW�


RU�W\SH�RI�GDPDJHV�WKDW�DUH�UHFRYHUDEOH�VKDOO�QRW�EH�


HQIRUFHG�LQ�WKH�DUELWUDWLRQ���


�����1RZ��WKHUH
V�D�FRXSOH�RI�WKLQJV�WR�XQGHUVWDQG�DERXW�


WKLV�ODQJXDJH���7KH�ILUVW�LV��WKH\
UH�WU\LQJ�WR�VD\���$OO�


UHPHGLHV�DYDLODEOH�XQGHU�IHGHUDO��VWDWH��DQG�ORFDO�ODZV�


UHPDLQ�DYDLODEOH����:HOO��WKLV�LV�D�VWDWH�ODZ�SHUVRQDO�


LQMXU\�DFWLRQ���6R�XQGHU�6RXWK�&DUROLQD�ODZ��ZH
UH�RQO\�


WDONLQJ�DERXW�WKH�GDPDJHV�DYDLODEOH�LQ�D�SHUVRQDO�LQMXU\�


FDVH���7KHUH�DUH�QR�IHGHUDO�UHPHGLHV�RU�GDPDJHV�DYDLODEOH�


DQG�WKHUH�DUH�QR�ORFDO�GDPDJHV�RU�UHPHGLHV�DYDLODEOH���6R�


ZH
UH�WDONLQJ�DERXW�6RXWK�&DUROLQD�GDPDJHV���


�����1RZ��WKH�DUELWUDWLRQ�DJUHHPHQW�SURYLGHG�WKDW�WKH�


DUELWUDWRU�FRXOG�QRW�DZDUG�SXQLWLYH�GDPDJHV���7KLV�SURYLVLRQ�


RYHUURGH�WKDW�WHUP�RI�WKH�DJUHHPHQW��DQG�LW�DOORZV�IRU�WKH�


SRVVLELOLW\�WKDW�WKH�DUELWUDWRU�FRXOG�DZDUG��QRW�RQO\�


HFRQRPLF�GDPDJHV�DQG�QRQ�HFRQRPLF�GDPDJHV��EXW�DOVR�SXQLWLYH�


GDPDJHV���8QIRUWXQDWHO\�IRU�WKH�GHIHQGDQWV��VKH�GLG�QRW�


DZDUG�SXQLWLYH�GDPDJHV��EXW�WKDW�ZRXOG�KDYH�EHHQ�D�


SRVVLELOLW\���


�����%XW�WKHUH�ZDV�QR�ODQJXDJH�LQ�WKLV�RUGHU�WKDW�VD\V�WKDW�
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RIIHUV�RI�MXGJPHQW�ZRXOG�EH�DSSOLHG�RU�FRXOG�EH�DSSOLHG��RU�


WKDW�WKH�RIIHU�RI�MXGJPHQW�UXOH�WKDW�DSSOLHV�WR�FLYLO�FDVHV�


FRXOG�EH�DSSOLHG�WR�WKLV�DUELWUDWLRQ���7KH�LQWHQW�RI�WKH�


DJUHHPHQW�WKDW�WKH�UXOHV�RI�FLYLO�SURFHGXUH�DQG�WKH�6RXWK�


&DUROLQD�5XOHV�RI�(YLGHQFH�ZHUH�JRLQJ�WR�DSSO\�WR�WKH�


DUELWUDWLRQ�ZDV�WR�PDNH�LW�FOHDU�WKDW�ZH�ZHUHQ
W�JRLQJ�WR�


XVH�DQ�DOWHUQDWLYH�VHW�RI�UXOHV�WKDW�VRPHWLPHV�LV�GRQH�LQ�


DUELWUDWLRQ�SURFHHGLQJ���0D\EH�PRUH�OLPLWHG�GLVFRYHU\��PD\EH�


GLIIHUHQW�SURFHGXUDO�UXOHV�DERXW�SUHSDULQJ�WKH�FDVH�IRU�WKH�


KHDULQJ���


�����1RZ��ZH�ZHUH�JRLQJ�WR�DELGH�E\�WKH�GLVFRYHU\�UXOHV�


XQGHU�WKH�6RXWK�&DUROLQD�UXOHV�RI�SURFHGXUH��OHW�WKH�


DUELWUDWRU�UHVROYH�DQ\�GLVFRYHU\�GLVSXWHV�SXUVXDQW�WR�WKRVH�


UXOHV��DQG�WKHQ�DW�WKH�KHDULQJ��ZH�ZHUH�JRLQJ�WR�DSSO\�WKH�


UXOHV�RI�HYLGHQFH���


�����6R�WKDW
V�WKH�PHDQLQJ�RI�WKDW�ODQJXDJH���,W�GRHV�QRW�


PHDQ�WKDW�HYHU\�UXOH�RI�FLYLO�SURFHGXUH�WKDW�DSSOLHV�WR�


FRXUW�FDVHV�VKRXOG�WKHQ�DSSOLFDEOH�LQ�WKH�DUELWUDWLRQ���7KDW�


LV�QRW�ZKDW�ZH�DJUHHG�WR�DQG�WKDW�LV�QRW�WKH�PHDQLQJ����


WKDW
V�QRW�WKH�REYLRXV�PHDQLQJ�RI�WKH�SODLQ�ODQJXDJH�RI�WKLV�


GRFXPHQW���


6R�,�XQGHUVWDQG�WKDW�LW�VD\V�WKH�UXOHV�RI�FLYLO�


SURFHGXUH�DUH�JRLQJ�WR�DSSO\��EXW�WKDW�GRHVQ
W�PHDQ�WKDW�WKH�


DUELWUDWLRQ�EHFRPHV�D�FLYLO�FDVH�


�����2QH�RI�WKH�SODLQWLII
V�DUJXPHQWV�KDV�WR�GR�ZLWK�WKH�
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LQWHUSUHWDWLRQ�RI�WKH�UXOH�DQG�WKH�VWDWXWH�LWVHOI���,I�\RX�


ORRN�DW�SDUW��E��XQGHU�WKH�UXOH��WKH�FRQVHTXHQFHV�RI�QRW�


DFFHSWLQJ�DQ�RIIHU�RI�MXGJPHQW���,W�VD\V�LI�WKH\�JHW�D�PRUH�


IDYRUDEOH�YHUGLFW�RU�GHWHUPLQDWLRQ�WKDQ�WKH�UHMHFWHG�RIIHU��


DQG�WKH�RIIHU�LV�WR�SODLQWLII��WKHQ�HLJKW�SHUFHQW�LQWHUHVW�


LV�FRPSXWHG�RQ�WKH�DPRXQW�RI�WKH�YHUGLFW�RU�DZDUG�IURP�WKH�


GDWH�RI�WKH�RIIHU�WR�WKH�GDWH�RI�WKH�HQWU\�RI�WKH�MXGJPHQW���


�����2ND\���6R�WKHLU�DUJXPHQW�LV��LW�GRHVQ
W�MXVW�VD\�


�YHUGLFW���LW�VD\V��DZDUG����6R�WKDW�PHDQV�DQ�DUELWUDWLRQ�


DZDUG���1RW�FRUUHFW���1RW�FRUUHFW�DW�DOO���


�����:KDW�WKLV�ODQJXDJH�PHDQV�LV��LW
V�HLWKHU�WKH�YHUGLFW�RI�


WKH�MXU\�DQG�WKH�MXGJPHQW�LV�EHLQJ�UHQGHUHG�E\�WKH�&RXUW�RQ�


WKDW�YHUGLFW�ZLWKRXW�PRGLILFDWLRQ��RU�LW
V�WKH�DZDUG�WKDW�D�


MXGJH�LQ�D�EHQFK�WULDO�UHQGHUV��RU�LW
V�D�SRVW�YHUGLFW�DZDUG�


WKDW�WKH�&RXUW�KDV�PRGLILHG���


�����6R�VD\��DV�DQ�H[DPSOH��LI�WKH�MXU\�DZDUGV�����PLOOLRQ�


RI�SXQLWLYH�GDPDJHV�DJDLQVW�D�GHIHQGDQW�DQG�RQO\���������RI�


DFWXDO�GDPDJHV��WKH�&RXUW�XQGHU�JRYHUQLQJ�ODZ�LV�JRLQJ�WR�


KDYH�WR�UHGXFH�WKH�SXQLWLYH�GDPDJHV�DZDUG��DQG�WKH�MXGJH�


ZLOO�WKHQ�LVVXH�D�SRVW�YHUGLFW�DZDUG�DQG�MXGJPHQW�ZLOO�EH�


UHQGHUHG�RQ�WKDW�DZDUG���$QG�WKDW�LV�ZKDW�UXOH����UHIHUV�WR�


ZKHQ�LW�VD\V��DZDUG����,W�GRHV�QRW�VD\��DUELWUDWLRQ����


7KHUH
V�QR�UHIHUHQFH�LQ�DUELWUDWLRQ�LQ�HLWKHU�WKH�UXOH�RU�


WKH�VWDWXWH���$QG�LW�LV�ZURQJ�IRU�WKH�SODLQWLII�WR�VD\�WKDW�


WKLV�ODQJXDJH�FRQWHPSODWHV�DQ�DUELWUDWLRQ�DZDUG���,W�GRHV�
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QRW���


7KDQN�\RX��<RXU�+RQRU�


�����7+(�&2857���0U��/HKQ��OHW�PH�MXVW�DVN�\RX�WKLV����DQG�


,
P�JRLQJ�WR�UHDG�ZKDW�\RX�VXEPLWWHG��EXW�GLG�QRW�WKH�


DUELWUDWRU�XVH�WKH�WHUP�RI��DZDUG��LQ�WKH�DFWXDO�DUELWUDWLRQ�


RUGHU"��+RZ�WKDW�GRHV�DIIHFW�\RXU�DUJXPHQW"��


�����05��/(+1���<RXU�+RQRU��LW�GRHVQ
W���7KH�WHUPLQRORJ\�RI�


�DZDUG��LQ�WKH�DUELWUDWLRQ�FRQWH[W�LV�FRPPRQ���5LJKW"��<RX�


ZRXOG�VD\�LW
V�D�GHFLVLRQ���7KH�DUELWUDWRU�PDNHV�D�GHFLVLRQ���


$QG�LI�WKH�DUELWUDWRU�PDNHV�D�GHFLVLRQ�IRU�WKH�SODLQWLII��


WKHUH
V�JRLQJ�WR�EH�D�PRQHWDU\�DZDUG���


6R�WKHUH
V�JRLQJ�WR�EH�DQ�DZDUG�LQ�HYHU\�DUELWUDWLRQ�LQ�


IDYRU�RI�WKH�SODLQWLII��LI�LW�JRHV�LQ�WKH�IDYRU�RI�WKH�


SODLQWLII���


%XW�P\�DUJXPHQW��<RXU�+RQRU��LV�WKDW�WKH�WHUP�RI�


�DZDUG��LQ�WKH�UXOH�DQG�WKH�VWDWXWH�GRHV�QRW�UHIHU�WR�WKDW��


,W�GRHVQ
W�UHIHU�WR�DQ�DUELWUDWRU
V�DZDUG���,W�UHIHUV�WR�WKH�


&RXUWV�DZDUG���


�����7+(�&2857���2ND\��,�JRW�\RX����


�����05��/(+1���7KDQN�\RX��<RXU�+RQRU����


�����7+(�&2857���0U��0XOOPDQ��DQ\�UHVSRQVH"��


�����05��08//0$1���2I�FRXUVH��<RXU�+RQRU���,Q�GHIHQGLQJ�LWV�


LQWHUSUHWDWLRQ�RI�ZKDW�WKH�OHJLVODWRU�PHDQV�IRU�DZDUG�LV�


MXVW�PDGH�XS���7KHUH
V�QR�FDVH�ODZ�WKDW�VD\V�WKDW���7KHUH
V�


QR�OHJLVODWLYH�LQWHQW�WKDW�VD\V�WKDW���,�WKLQN�LW
V�FOHDU�
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ZKHQ�ZH�VHH��YHUGLFW�RU�D�GHWHUPLQDWLRQ�DW�OHDVW�DV�


IDYRUDEOH�DV�WKH�UHMHFWHG�RIIHU���WKHQ�ODWHU�RQ�ZKHQ�LW�VD\V�


�YHUGLFW��RU��DZDUG���FOHDUO\�PHDQV�DQ\�NLQG�RI�DZDUG�


GHWHUPLQDWLRQ���,W�GRHVQ
W�KDYH�WR�EH�D�YHUGLFW���,W�FDQ�EH�


DQ�DUELWUDWLRQ���,W�FDQ�EH�D�EHQFK�WULDO���


�����$QG�WKH�FLYLO�DFWLRQ�SDUW�LV��LW�VD\V���$IWHU�


FRPPHQFHPHQW�RI�DQ\�FLYLO����7KHUH�ZDV�D�FLYLO�DFWLRQ���:H�


ILOHG�WKH�RIIHU�RI�MXGJPHQW���$QG�WKHUH
V�VWLOO�D�FLYLO�


DFWLRQ�EHFDXVH��DV�SDUDJUDSK���VWDWHV�WR�WKH�FRQVHQW�RUGHU�


WR�UHIHU�WKH�FDVH��LW�VD\V���7KLV�PDWWHU�VKDOO�EH�VWD\HG�


XQWLO�WKH�DWWULEXWH�RI�DQ�DUELWUDWLRQ�DZDUG�RU�XQWLO�D�


VHWWOHPHQW�LV�UHDFKHG�EHWZHHQ�SDUWLHV����$V�VRRQ�DV�WKDW�


DUELWUDWLRQ�DZDUG�ZDV�RYHU��WKH�VWDWHPHQW�LV�RYHU�DQG�ZH
UH�


EDFN�LQWR�D�FLYLO�DFWLRQ��DQG�ZH
UH�DOORZHG�WR�DVN�WKH�&RXUW�


IRU�LQWHUHVW�RI�WKH�RIIHU�RI�MXGJPHQW���


�����:K\�ZRXOG�WKH�OHJLVODWXUH�QRW�LQFOXGH�DUELWUDWLRQV�LQ�


WKLV�DIWHU����LW�ZRXOG�PDNH�HYHU\�DUELWUDWLRQ�DJUHHPHQW�


XQFRQVFLRQDEOH�EHFDXVH�WKH\
UH�WDNLQJ�DZD\�D�ULJKW��D�


UHPHG\��D�VXEVWDQWLYH�6RXWK�&DUROLQD�ODZ���6R�LW�ZRXOG�PDNH�


HYHU\�DUELWUDWLRQ�XQFRQVFLRQDEOH�LI�\RX
UH�WDNLQJ�WKDW�DZD\��


VLPLODU�WR�WKH�SXQLWLYH�GDPDJHV�WKDW�KDG�EH�WDNHQ�DZD\�LQ�


WKLV�FDVH�EHFDXVH�LW
V�XQFRQVFLRQDEOH�WR�QRW�DOORZ�SXQLWLYH�


GDPDJHV���


�����$QG�WR�EH�FOHDU��ZH�GLG�QRW�DUELWUDWH�XQGHU�WKH�


RULJLQDO�DJUHHPHQW�DQ\ZD\���7KDW�DJUHHPHQW�ZH�VDLG�ZH
UH�QRW�
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JRLQJ�WR�DUELWUDWH�XQGHU�WKHUH��EXW�ZH�ZLOO�DJUHH�WR�D�


GLIIHUHQW�FOLPDWH��ZKLFK�LV�ZKDW�ZH�GLG�LQ�WKLV�FDVH��DQG�ZH�


VSHFLILFDOO\�LQFOXGHG�DOO�UHPHGLHV���:H�HYHQ�QHJRWLDWHG�


DERXW�WKH�RIIHU�RI�MXGJPHQW�ZLWK�WKH�SULRU�GHIHQVH�DWWRUQH\����


0U��0DLR���,�GRQ
W�NQRZ�LI�7ULS�LV�DZDUH�RI�WKDW�RU�QRW���


$QG�WKH�VROXWLRQ�ZDV��+H\��ZH
OO�MXVW�SXW�DOO�UHPHGLHV�


LQVWHDG�RI�VSHFLILFDOO\�SXWWLQJ�RIIHU�RI�MXGJPHQW���$QG�,�


FDQ�VKRZ�\RX�WKH�EDFN�DQG�IRUWK�RQ�WKDW���


�����,�MXVW�WKLQN�WKH�OHJLVODWLYH�LQWHQW��WKH�SXEOLF�SROLF\��


DQG�FOHDU�ODQJXDJH�VXSSRUWV�HQIRUFHPHQW�RI�WKH�RIIHU�RI�


MXGJPHQW���$QG�MXVW�IRU�WKH�&RXUW
V�HGLILFDWLRQ��ZH�DUH�QRW�


VHHNLQJ�FRXUW�FRVWV���-XVW�WKH�LQWHUHVW�IURP�WKH�GD\�WKDW�ZH�


RIIHUHG�WKH�RIIHU�WR�WKH�GDWH�RI�WKH�DZDUG�RU�WKH�GDWH�RI�


WKH�MXGJPHQW��ZKDWHYHU�WKH�&RXUW�SUHIHUV���,
P�QRW�UHDOO\�


VXUH�KRZ�WKDW�SOD\V�LQ��EHFDXVH�LW�VHHPV�XQIDLU�WR�WKH�


GHIHQGDQW�WR�PDNH�LW�WLOO�WKH�MXGJPHQW�LV�ILOHG�LQVWHDG�RI�


RQ�WKH�DZDUG�WKDW
V�DFWXDOO\�GRQH�EHFDXVH�WKDW�FRXOG�


FDXVH����\RX�NQRZ��\RX�JHW�LW��ZDLW�VL[�PRQWKV��DQG�WKHQ�


JLYH�JHWWLQJ�WKH�MXGJPHQW���7KDW�GRHVQ
W�VHHP�ULJKW��EXW�


WKDW
V�ZKDW�WKH�VWDWXWH�VD\V��<RXU�+RQRU���


'R�\RX�KDYH�DQ\�TXHVWLRQV�RI�PH"�


�����7+(�&2857���/LNH�,�VDLG��,
P�JRLQJ�WR�WDNH�WKLV�XQGHU�


DGYLVHPHQW���


0U��/HKQ�KDV�D�FDVH�WKDW�ZDV�RQ�DWWRUQH\
V�IHHV���'R�


KDYH�DQ\�GLUHFWO\�RQ�SRLQW"��
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�����05��08//0$1���,�GRQ
W�WKLQN�WKDW�FDVH�LV�GLUHFWO\�RQ�


SRLQW���7KHUH�LV�QR�6RXWK�&DUROLQD�FDVH�RQ�SRLQW�DQG�WKHUH
V�


QR�IHGHUDO�FDVH��DQG�)$$�LV�VLOHQW�ZKHQ�LW�FRPHV�WR�RIIHUV�


RI�MXGJPHQW���$QG�WKHQ�)$$�ZRXOGQ
W�IROORZ�D�6RXWK�&DUROLQD�


FLYLO�SURFHGXUH�RU�D�6RXWK�&DUROLQD�VWDWXWH�DQ\ZD\���7KH\�


XVH�IHGHUDO�ODZ�LQ�DUELWUDWLRQ���


�����6R�IRU�GHIHQGDQWV�WR�VD\��ZHOO��WKHUH
V�QR�FDVH�ODZ�RQ�


WKDW���8QGHU�)$$��RI�FRXUVH�WKH\�ZRXOG�EH�VLOHQW���,W�ZRXOG�


EH�SXUVXDQW�WR�WKH�FRQWUDFW��DQG�ZH�VSHFLILFDOO\�SXW�LQ�WKH�


FRXUW�RUGHU�DOO�UHPHGLHV�ZRXOG�EH�SUHVHUYHG���


7KDQN�\RX��<RXU�+RQRU��


�����7+(�&2857���<RX�ZDQWHG�WR�DGG�VRPHWKLQJ��0U��/HKQ"��


�����05��/(+1���<HV��<RXU�+RQRU���7KDQN�\RX���


�����-XVW�WR�NHHS�LW�YHU\��YHU\�EULHI��EXW�ZKDW�0U��0XOOPDQ�


KDV�MXVW�GLVFXVVHG�LV�FULWLFDOO\�LPSRUWDQW�IRU�WKH�&RXUW���


+H
V�WU\LQJ�WR�VD\�WKDW�EHFDXVH�WKH�SODLQWLII�VWDUWHG�D�


FLYLO�FDVH��DQG�WKHQ�LW�ZDV�UHIHUUHG�WR�DUELWUDWLRQ�DQG�WKH�


SURFHHGLQJV�ZHUH�VWD\HG��WKDW�QRZ��DIWHU�WKH�DUELWUDWLRQ�LV�


GRQH��LQ�FRPHV�EDFN�DQG�WKH\�VWLOO�KDYH�WKH�FLYLO�FDVH���


7KDW�LV�LQFRUUHFW��<RXU�+RQRU��


�����7KHUH�LV�D�FDVH�QXPEHU��\HV��EXW�WKH�ZKROH�SRLQW�RI�


DUELWUDWLRQ�LV�WKDW�LW�LV�DQ�DOWHUQDWLYH�GLVSXWH�UHVROXWLRQ���


,W�LV�QRW�D�FRXUW�FDVH���7KH�SDUWLHV�DJUHHG�DQG�WKH�


GHIHQGDQWV�JHW�WKH�EHQHILW�RI�WKH�DJUHHPHQW�WR�DUELWUDWH��


$QG�VR�WKH�SDUWLHV�ZKR�DJUHHG�WR�DUELWUDWH��WKH\�FDQ�


��


�


�


�


�


�


�


�


�


�


��


��


��


��


��


��


��


��


��


��


��


��


��


��


��


��


51Page 37







FUDIW�WKH�VFRSH�RI�WKH�UHPHGLHV�DYDLODEOH�LQ�DUELWUDWLRQ�


KRZHYHU�WKH\�ZDQW�WR�VXEMHFW�WR�D�FRXUW�GHFLGLQJ�WKDW�LW
V�


XQFRQVFLRQDEOH���


�����%XW�MXVW�EHFDXVH�LQ�WKLV�H[DPSOH��\RX�NQRZ��WKH�


DUELWUDWLRQ�DJUHHPHQW�VDLG�WKDW�WKH�DUELWUDWRU�FRXOGQ
W�


DZDUG�SXQLWLYH�GDPDJHV��WKDW�GRHV�QRW�PHDQ�WKDW�LW�ZDV�


XQFRQVFLRQDEOH�RU�ZRXOG�QRW�KDYH�HQGHG�LQ�HQIRUFHPHQW���


�����7KH�SDUWLHV�FDQ�DJUHH�SXUVXDQW�WR�D�FRQWUDFW�DV�WR�WKH�


UHPHGLHV�DYDLODEOH�DQG�KRZ�WKH\
UH�JRLQJ�WR�FRQGXFW�WKH�


SURFHHGLQJ���


�����7KLV�DUELWUDWLRQ�GRHV�QRW�QRZ�EHFRPH�D�FRXUW�FDVH���


,W
V�QRW�D�FRXUW�FDVH�WKDW�DOORZV�WKH�DSSOLFDWLRQ�RI�D�UXOH�


WKDW�DSSOLHV�WR�WKH�WULDOV��WR�FLYLO�DFWLRQ�WULDOV��DQG�


WKDW
V�ZKDW�WKH\
UH�WU\LQJ�WR�GR���7KHUH�LV�QR�SUHFHGHQW�IRU�


WKDW���7KH�8$$�DQG�WKH�)$$�GR�QRW�PHQWLRQ�RIIHUV�RI�


MXGJPHQW���7KH\�FRXOG�KDYH���$QG�WKH\�FRXOG�KDYH�XVHG�D�WRRO�


OLNH�WKDW�ZLWKLQ�WKRVH�VWDWXHV��EXW�WKH\�GLGQ
W���


�����6R�,�MXVW�ZDQW�WKH�&RXUW�WR�NHHS�WKH�YHU\�LPSRUWDQW�


GLVWLQFWLRQ�EHWZHHQ�WKH�DUELWUDWLRQ�DQG�D�FLYLO�FDVH���


�����7+(�&2857���$OO�ULJKW���*X\V��,
P�JRLQJ�UHDG�ZKDW�\RX�


VXEPLWWHG���,QWHUHVWLQJ�TXHVWLRQ���


�����05��08//0$1���7KDQN�\RX��<RXU�+RQRU���$SSUHFLDWH�LW���


�����7+(�&2857���,
OO�WDNH�LW�XQGHU�DGYLVHPHQW��


�����05��08//0$1���7KDQN�\RX�IRU�\RXU�WLPH��


�7KH�KHDULQJ�ZDV�FRQFOXGHG��
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STATE OF SOUTH CAROLINA 


 
IN THE COURT OF COMMON PLEAS 


 
COUNTY OF ANDERSON 


 
C.A. No.: 2024CP0401069 


 
 


 
 


Mary Gray, by and through her Attorney-In-


Fact, Nina Edmondson, 


 
 


Plaintiff, PLAINTIFF’S OFFER OF JUDGMENT 


vs.  


Dominion Anderson, LLC d/b/a Dominion 


Senior Living of Anderson; Dominion Senior 


Living, LLC; Dominion Development Group, 


LLC; Dominion Group, LLC; and Dominion 


Management Group, LLC, 


 
 


 
Defendants. 


 
 


 


TO: TIMOTHY MAIO, ATTORNEY FOR ALL DEFENDANTS 


 


 Plaintiffs hereby submit an Offer of Judgment to Defendants in the above-referenced case, 


for the sum of $350,000.00, pursuant to S.C. Code Ann. 15-35-400.  If Defendants reject or do not 


accept this offer within twenty days, the offer is deemed rejected and subjects Defendants to 


possible exposure of costs and 8% interest on judgment from time of rejection or refusal of 


acceptance of Offer of Judgment. 


                                              POLIAKOFF & ASSOCIATES, P.A. 


      s/Gary W. Poliakoff                                                   


Gary Poliakoff, Esq., S.C. Bar No. 4488 


atty@gpoliakoff.com 


Ray Mullman, Esq., S.C. Bar No. 8662 


rmullmanjr@gmail.com 


Attorneys for Plaintiffs 


215 Magnolia Street 


Spartanburg, SC 29306 


August 6, 2022    (864) 582-5472 
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1 
 


STATE OF SOUTH CAROLINA 
 


IN THE COURT OF COMMON PLEAS 
COUNTY OF ANDERSON C.A. No.: 2024-CP-04-01069 
 


 


 


 
Mary Gray, by and through her Conservator, 
Tom Cox, 


 


 
Plaintiff, PLAINTIFF’S MOTION TO CONFIRM 


AWARD AND ENFORCE TERMS OF  
OFFER OF JUDGMENT 


vs.  


Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 


 


 


 


Defendants. 


 


 


 


TO: TRIP LEHN, ATTORNEY FOR THE ABOVE-NAMED DEFENDANTS: 


Plaintiff Mary Gray, by and through her appointed Conservator, Tom Cox ("Plaintiff" or 


"Gray"), submits this Motion and Memorandum of Law (a) to confirm the Arbitration Award and 


enter judgment, and (b) to enforce the statutory interest and costs consequences of Plaintiff's Offer 


of Judgment. In accordance with the Agreement to Arbitrate, Plaintiff files the exhibits to this 


Motion under seal per SCRCP 41.1 


Plaintiff asks this Court to seal the exhibits to this Motion, and intend to provide at the 


hearing pursuant to Rule 41.1 of the South Carolina Rules of Civil Procedure. Plaintiff’s request 


is due to the confidential nature of Arbitration, as well as the Confidentiality Clause in the 


Agreement to Arbitrate as drafted and signed by the Parties. Neither of the Parties are public bodies 


or institutions and the case does not involve any matters of public or professional significance.   


The subject matter of this case is limited to the private interests of the Parties and allowing a public 


record of this matter may potentially harm the Parties by intruding on the confidential and private 


matters of the Parties.  Furthermore, there are no feasible alternatives to protecting this confidential 
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2 
 


information other than sealing it. The sealed documents include the Parties’ Arbitration Agreement 


and the Decision by the Arbitration Panel. 


I.    PROCEDURAL HISTORY AND RELEVANT FACTS 


This civil action was commenced in the Court of Common Pleas for Anderson County. On 


August 9, 2024, the Court entered a Consent Order referring the case to binding arbitration before 


Anne Culbreath, Esquire, and staying the litigation pending an arbitration award or settlement. The 


Consent Order provides that discovery, evidentiary matters, and motions would be heard and 


resolved by the arbitrator "according to the South Carolina Rules of Civil Procedure and South 


Carolina Rules of Evidence," and that "[a]ll remedies" otherwise available under applicable law 


remain available in the arbitration. 


On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount of 


$350,000.00 pursuant to S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants did not 


accept the Offer within the time permitted by statute and Rule 68, and the Offer was therefore 


deemed rejected. 


The arbitration hearing was conducted January 6-8, 2026. The arbitrator issued a written 


award dated January 14, 2026, finding in favor of Plaintiff and awarding damages in the amount 


exceeding the Offer of Judgment (the "Arbitration Award"). 


II.   THE COURT MUST CONFIRM THE AWARD AND ENTER JUDGMENT 


South Carolina's Uniform Arbitration Act provides that, upon application of a party, "the 


court shall confirm an award" unless timely grounds are urged for vacating, modifying, or 


correcting the award. S.C. Code Ann. § 15-48-120. The Federal Arbitration Act similarly directs 


that a court "must" confirm an arbitration award where the parties have agreed that judgment may 


be entered upon the award, unless the award is vacated, modified, or corrected on statutory 


grounds. 9 U.S.C. § 9. 


The South Carolina Supreme Court has emphasized that confirmation is a continuation of 


the arbitration process and is mandatory where no proper motion to vacate, modify, or correct the 


award has been filed. Henderson v. Summerville Ford-Mercury Inc., 405 S.C. 440, 747 S.E.2d 507 


(2013). In Henderson, the Court rejected the argument that confirmation is improper merely 


because the award has been paid or because the confirmation request does not present a separate, 
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3 
 


justiciable controversy; the Court explained that the statutory confirmation procedure is designed 


to permit entry of an enforceable judgment on the award. Plaintiff contends that the recordation of 


an arbitration award is a ministerial act that is a basic part of the arbitration process, not a new 


judicial proceeding that would require a different justiciable issue. Confirmation is mandatory 


unless the opposing party has established statutory grounds to vacate, modify, or correct the award. 


Here, Plaintiff timely applies for confirmation. Defendants have not filed any motion to 


vacate, modify, or correct the Arbitration Award within the statutory time limits. Accordingly, the 


Court should confirm the Arbitration Award pursuant to S.C. Code Ann. § 15-48-120 and enter 


judgment on the award pursuant to S.C. Code Ann. §§ 15-48-150 and 15-48-160. 


III.  PLAINTIFF IS ENTITLED TO OFFER-OF-JUDGMENT INTEREST AND COSTS 


S.C. Code Ann. § 15-35-400 authorize any party, more than twenty days before the actual 


trial date, to file with the clerk of court a written offer of judgment. If the offer is not accepted and 


the offeror later obtains a verdict or determination at least as favorable as the rejected offer, the 


offeror shall recover from the offeree (1) court costs from the date of the offer until entry of 


judgment and (2) if the offeror is a plaintiff, eight percent (8%) interest computed on the amount 


of the verdict or award from the date of the offer to the entry of judgment. Rule 68, SCRCP; S.C. 


Code Ann. § 15-35-400(B). 


These provisions apply here. Plaintiff filed and served her Offer of Judgment in this 


pending civil action well more than twenty days before the arbitration hearing. The arbitration 


proceeding was conducted pursuant to a court order staying the civil action and expressly applying 


the South Carolina Rules of Civil Procedure. After Defendants rejected Plaintiff's $350,000.00 


offer, Plaintiff obtained an Arbitration Award in excess of that amount which is more favorable 


than the Offer. Under the plain language of Rule 68 and § 15-35-400, Plaintiff is therefore entitled 


to the mandatory costs and interest consequences running from the date of the Offer to the entry 


of judgment on the confirmed award. 


IV.   INTEREST CALCULATION 


Interest under Rule 68 is computed as simple interest at eight percent (8%) per year on the 


amount of the verdict or award, from the date of the Offer of Judgment to the entry of judgment. 
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As an example, from August 6, 2024 through January 29, 2026 (540 days), eight percent interest 


on the Arbitration Award equals the amount requested. Interest continues to accrue at a per diem 


rate of $86.58 per day until the entry of judgment or payment. 


V.    CONCLUSION AND PRAYER FOR RELIEF 


Plaintiffs ask this Court for Orders Confirming the Award decided upon by the Arbitrators; 


enforcing the terms outlined in Plaintiff’s Offer of Judgment; and to seal the confidential 


information referenced above. For the foregoing reasons, Plaintiff respectfully requests that the 


Court enter an Order: 


• Confirming the Arbitration Award and entering judgment for Plaintiff in the amount of the 
Award; 


• Awarding Plaintiff eight percent (8%) interest on the Arbitration Award from the date of 
Plaintiff's Offer of Judgment to the entry of judgment; 


• Awarding Plaintiff court costs recoverable under Rule 68 and S.C. Code Ann. § 15-35-400 
from the date of the Offer until the entry of judgment; 


• Granting such other and further relief as the Court deems just and proper. 
 


   POLIAKOFF & ASSOCIATES, P.A. 


s/Gary W. Poliakoff 
Gary Poliakoff, Esq., S.C. Bar No. 4488 
atty@gpoliakoff.com 
Ray Mullman, Esq., S.C. Bar No. 8662 
rmullmanjr@gmail.com 
Attorneys for Plaintiffs 
215 Magnolia Street 
Spartanburg, SC 29306 
(864) 582-5472 


January 29, 2026      


Spartanburg, SC  
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STATE OF SOUTH CAROLINA  
IN THE COURT OF COMMON PLEAS 


 
COUNTY OF ANDERSON 


 
C.A. No.: 2024-CP-04-01069 


 
 


 
 


Mary Gray, by and through her Attorney-In-
Fact, Nina Edmondson, 


 
 


Plaintiff, MEMORANDUM OF LAW 
vs.  


Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 


 
 


 
Defendants. 


 
 


 


PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO ENFORCE 
TERMS OF PLAINTIFF’S OFFER OF JUDGMENT 


Plaintiff Mary Gray, by and through her Attorney-In-Fact, Nina Edmondson ("Plaintiff" or 


"Gray"), submits this Memorandum of Law in support of her Motion (a) to confirm the Arbitration 


Award and enter judgment, and (b) to enforce the statutory interest and costs consequences of 


Plaintiff's Offer of Judgment. 


I.    PROCEDURAL HISTORY AND RELEVANT FACTS 


This civil action was commenced in the Court of Common Pleas for Anderson County. On 


August 9, 2024, the Court entered a Consent Order referring the case to binding arbitration before 


Anne Culbreath, Esquire, and staying the litigation pending an arbitration award or settlement. The 


Consent Order provides that discovery, evidentiary matters, and motions would be heard and 


resolved by the arbitrator "according to the South Carolina Rules of Civil Procedure and South 


Carolina Rules of Evidence," and that "[a]ll remedies" otherwise available under applicable law 


remain available in the arbitration. 


On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount of 


$350,000.00 pursuant to S.C. Code Ann. §15-35-400 and Rule 68, SCRCP. Defendants did not 


accept the Offer within the time permitted by Rule 68, and the Offer was therefore deemed rejected. 
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The arbitration hearing was conducted January 6-8, 2026. The arbitrator issued a written 


award dated January 14, 2026, finding in favor of Plaintiff and awarding damages (See Exhibit 2 


for the amount of the Arbitration Award). 


II.   THE COURT MUST CONFIRM THE AWARD AND ENTER JUDGMENT 


South Carolina's Uniform Arbitration Act provides that, upon application of a party, "the 


court shall confirm an award" unless timely grounds are urged for vacating, modifying, or 


correcting the award. S.C. Code Ann. §15-48-120. The Federal Arbitration Act similarly directs 


that a court "must" confirm an arbitration award where the parties have agreed that judgment may 


be entered upon the award, unless the award is vacated, modified, or corrected on statutory 


grounds. 9 U.S.C. §9. 


The South Carolina Supreme Court has emphasized that confirmation is a continuation of 


the arbitration process and is mandatory where no proper motion to vacate, modify, or correct the 


award has been filed. Henderson v. Summerville Ford-Mercury Inc., 405 S.C. 440, 747 S.E.2d 507 


(2013). In Henderson, the Court rejected the argument that confirmation is improper merely 


because the award has been paid or because the confirmation request does not present a separate, 


justiciable controversy; the Court explained that the statutory confirmation procedure is designed 


to permit entry of an enforceable judgment on the award. 


Here, Plaintiff timely applies for confirmation. Defendants have not filed any motion to 


vacate, modify, or correct the Arbitration Award within the statutory time limits. Accordingly, the 


Court should confirm the Arbitration Award pursuant to S.C. Code Ann. § 15-48-120 and enter 


judgment on the award pursuant to S.C. Code Ann. §15-48-150 and §15-48-160. 


III.  PLAINTIFF IS ENTITLED TO OFFER-OF-JUDGMENT INTEREST AND COSTS 


S.C. Code Ann. §15-35-400 authorizes any party more than twenty days before the actual 


trial date, to file with the clerk of court a written offer of judgment. If the offer is not accepted and 


the offeror later obtains a verdict or determination at least as favorable as the rejected offer, the 


offeror shall recover from the offeree (1) court costs from the date of the offer until entry of 


judgment and (2) if the offeror is a plaintiff, eight percent (8%) interest computed on the amount 


of the verdict or award from the date of the offer to the entry of judgment. Rule 68, SCRCP; S.C. 


Code Ann. §15-35-400(B). 
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These provisions apply here. Plaintiff filed and served her Offer of Judgment in this 


pending civil action well more than twenty days before the arbitration hearing. The arbitration 


proceeding was conducted pursuant to a court order staying the civil action and expressly applying 


the South Carolina Rules of Civil Procedure. After Defendants rejected Plaintiff's $350,000.00 


offer, Plaintiff obtained an Arbitration Award in excess of said amount, which is more favorable 


than the Offer. Under the plain language of Rule 68 and § 15-35-400, Plaintiff is therefore entitled 


to the mandatory costs and interest consequences running from the date of the Offer to the entry 


of judgment on the confirmed award. (See Exhibit 2 for the amount of the award.) 


IV.   INTEREST CALCULATION 


 Interest under Rule 68 is computed as simple interest at eight percent (8%) per year on the 


amount of the verdict or award, from the date of the Offer of Judgment to the entry of judgment. 


Along with Exhibit 2, Plaintiff will provide a proposed calculation of interest or the Award (and 


is hereby providing a copy of the proposed calculation to the Defendants). 


V.    CONCLUSION AND PRAYER FOR RELIEF 


 For the foregoing reasons, Plaintiff respectfully requests that the Court enter an Order: 


  1. Confirming the Arbitration Award and entering judgment for Plaintiff in 
  the amount of the Award (See Ex.2) 
 
  2. Awarding Plaintiff eight percent (8%) interest on the Arbitration Award 
  from the date of Plaintiff's Offer of Judgment to the entry of judgment; 
  
  3. Awarding Plaintiff court costs recoverable under Rule 68 and S.C. Code 
  Ann. § 15-35-400 from the date of the Offer until the entry of judgment; 
 
  4. Granting such other and further relief as the Court deems just and proper. 


 


      Respectfully submitted, 
      s/ Gary W. Poliakoff 
 
      POLIAKOFF & ASSOCIATES, P.A. 
      Gary W. Poliakoff, Esq. (SC Bar No. 4488) 
      Ray Mullman, Jr., Esq. (SC Bar No. 8662) 
      215 Magnolia Street 
      Spartanburg, South Carolina 29306 
      (864) 582-5472 
      atty@gpoliakoff.com | rmullmanjr@gmail.com 
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STATE OF SOUTH CAROLINA 


 


IN THE COURT OF COMMON PLEAS 


COUNTY OF ANDERSON C.A. No.: 2024-CP-04-01069 
 


 


 


 


Mary Gray, by and through her Conservator, 
Tom Cox, 


 


 


Plaintiff, PLAINTIFF’S AMENDED 
MEMORANDUM OF LAW IN SUPPORT 
OF MOTION TO ENFORCE TERMS OF 
PLAINTIFF’S OFFER OF JUDGMENT 


vs.  


Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 


 


 


 


Defendants. 


 


 


 


Plaintiff Mary Gray, by and through her appointed Conservator, Tom Cox ("Plaintiff" or 


"Gray"), submits this Amended Memorandum of Law in support of her Motion (a) to confirm the 


Arbitration Award and enter judgment, and (b) to enforce the statutory interest and costs 


consequences of Plaintiff's Offer of Judgment. 


I.    PROCEDURAL HISTORY AND RELEVANT FACTS 


This civil action was commenced in the Court of Common Pleas for Anderson County. On 


August 9, 2024, the Court entered a Consent Order referring the case to binding arbitration before 


Anne Culbreath, Esquire, and staying the litigation pending an arbitration award or settlement. The 


Consent Order provides that discovery, evidentiary matters, and motions would be heard and 


resolved by the arbitrator "according to the South Carolina Rules of Civil Procedure and South 


Carolina Rules of Evidence," and that "[a]ll remedies" otherwise available under applicable law 


remain available in the arbitration. 
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On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount of 


$350,000.00 pursuant to S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants did not 


accept the Offer within the time permitted by Rule 68, and the Offer was therefore deemed rejected. 


The arbitration hearing was conducted January 6-8, 2026. The arbitrator issued a written 


award dated January 14, 2026, finding in favor of Plaintiff and awarding damages (See Exhibit 2 


for the amount of the Arbitration Award). 


II.   THE COURT MUST CONFIRM THE AWARD AND ENTER JUDGMENT 


South Carolina's Uniform Arbitration Act provides that, upon application of a party, "the 


court shall confirm an award" unless timely grounds are urged for vacating, modifying, or 


correcting the award. S.C. Code Ann. § 15-48-120. The Federal Arbitration Act similarly directs 


that a court "must" confirm an arbitration award where the parties have agreed that judgment may 


be entered upon the award, unless the award is vacated, modified, or corrected on statutory 


grounds. 9 U.S.C. § 9. 


The South Carolina Supreme Court has emphasized that confirmation is a continuation of 


the arbitration process and is mandatory where no proper motion to vacate, modify, or correct the 


award has been filed. Henderson v. Summerville Ford-Mercury Inc., 405 S.C. 440, 747 S.E.2d 507 


(2013). In Henderson, the Court rejected the argument that confirmation is improper merely 


because the award has been paid or because the confirmation request does not present a separate, 


justiciable controversy; the Court explained that the statutory confirmation procedure is designed 


to permit entry of an enforceable judgment on the award. 


Here, Plaintiff timely applies for confirmation. Defendants have not filed any motion to 


vacate, modify, or correct the Arbitration Award within the statutory time limits. Accordingly, the 


Court should confirm the Arbitration Award pursuant to S.C. Code Ann. § 15-48-120 and enter 


judgment on the award pursuant to S.C. Code Ann. § 15-48-150 and § 15-48-160. 


III.  PLAINTIFF IS ENTITLED TO OFFER-OF-JUDGMENT INTEREST AND COSTS 


S.C. Code Ann. § 15-35-400 authorizes any party more than twenty days before the actual 


trial date, to file with the clerk of court a written offer of judgment. If the offer is not accepted and 


the offeror later obtains a verdict or determination at least as favorable as the rejected offer, the 


offeror shall recover from the offeree (1) court costs from the date of the offer until entry of 
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judgment and (2) if the offeror is a plaintiff, eight percent (8%) interest computed on the amount 


of the verdict or award from the date of the offer to the entry of judgment. Rule 68, SCRCP; S.C. 


Code Ann. § 15-35-400(B). 


These provisions apply here. Plaintiff filed and served her Offer of Judgment in this 


pending civil action well more than twenty days before the arbitration hearing. The arbitration 


proceeding was conducted pursuant to a court order staying the civil action and expressly applying 


the South Carolina Rules of Civil Procedure. After Defendants rejected Plaintiff's $350,000.00 


offer, Plaintiff obtained an Arbitration Award in excess of said amount, which is more favorable 


than the Offer. Under the plain language of Rule 68 and § 15-35-400, Plaintiff is therefore entitled 


to the mandatory costs and interest consequences running from the date of the Offer to the entry 


of judgment on the confirmed award. (See Exhibit 2 for the amount of the award.) 


IV.   INTEREST CALCULATION 


 Interest under Rule 68 is computed as simple interest at eight percent (8%) per year on the 


amount of the verdict or award, from the date of the Offer of Judgment to the entry of judgment. 


Along with Exhibit 2, Plaintiff will provide a proposed calculation of interest or the Award (and 


is hereby providing a copy of the proposed calculation to the Defendants). 


V.    CONCLUSION AND PRAYER FOR RELIEF 


 For the foregoing reasons, Plaintiff respectfully requests that the Court enter an Order: 


  1. Confirming the Arbitration Award and entering judgment for Plaintiff in 
  the amount of the Award (See Ex.2) 
 
  2. Awarding Plaintiff eight percent (8%) interest on the Arbitration Award 
  from the date of Plaintiff's Offer of Judgment to the entry of judgment; 
  
  3. Awarding Plaintiff court costs recoverable under Rule 68 and S.C. Code 
  Ann. § 15-35-400 from the date of the Offer until the entry of judgment; 
 
  4. Granting such other and further relief as the Court deems just and proper. 
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Respectfully submitted, 


      s/ Gary W. Poliakoff 
 
      POLIAKOFF & ASSOCIATES, P.A. 
      Gary W. Poliakoff, Esq. (SC Bar No. 4488) 
      Ray Mullman, Jr., Esq. (SC Bar No. 8662) 
      215 Magnolia Street 
      Spartanburg, South Carolina 29306 
      (864) 582-5472 
      atty@gpoliakoff.com | rmullmanjr@gmail.com 
 
 
 
February 9, 2026 


ELECTRO
NICALLY FILED - 2026 Feb 09 12:35 PM


 - ANDERSO
N - CO


M
M


O
N PLEAS - CASE#2024CP0401069


98Page 50



mailto:rmullmanjr@gmail.com





 


1 
 


STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 


IN THE COURT OF COMMON PLEAS 
 


C.A. No.: 2024-CP-04-01069 
 


Mary Gray, by and through her Attorney-In-
Fact, Thomas W. Cox, 
 


Plaintiff,  
 
v. 
 
Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson, and Dominion 
Senior Living, LLC,  
 


Defendants.   
 


 


 
 


DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFF’S MOTION TO 
CONFIRM AWARD AND ENFORCE TERMS OF OFFER OF JUDGMENT 


 
 Defendants Dominion Anderson, LLC d/b/a Dominion Senior Living of Anderson and 


Dominion Senior Living, LLC hereby respond to Plaintiff’s Motion to Confirm Award and 


Enforce Terms of Offer of Judgment.  Defendants do not oppose Plaintiff’s request to confirm the 


January 14, 2026 award by the arbitrator without modification (a copy of which will be presented 


to the Court at the upcoming hearing), but Plaintiff’s motion to enforce the terms of the offer of 


judgment must be denied because South Carolina’s offer of judgment statute and court rule are 


applicable only to civil actions and not to arbitration proceedings.    


I. PROCEDURAL HISTORY 


Plaintiff filed a Summons and Complaint in the Court of Common Pleas for Anderson County 


on May 21, 2024 (Civil Action No. 2024-CP-04-01069).  By agreement of all parties, the case was 


subsequently referred to binding arbitration, pursuant to the Consent Order To Refer Case To 


Binding Arbitration and To Stay Litigation, on August 9, 2024 (Exhibit 1).  The arbitration hearing 
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was conducted January 6-8, 2026.  The arbitrator issued an award in favor of Plaintiff on January 


14, 2026.   


II. ARGUMENT 
 
A. Defendants do not oppose Plaintiff’s motion to confirm the arbitrator’s award as 


it stands without modification. 
 


Plaintiff relies on South Carolina’s Uniform Arbitration Act, S.C. Code Ann. §§ 15-48-10 


et seq. (“UAA”), in asserting that this Court must “confirm” the arbitration award, citing section 


15-48-120 (“Upon application of a party, the court shall confirm an award, unless within the time 


limits hereinafter imposed grounds are urged for vacating or modifying or correcting the award, in 


which case the court shall proceed as provided in SECTIONS 15-48-130 and 15-48-140.”).  See 


Mot., p. 2.  Plaintiff’s reliance on South Carolina’s UAA is misplaced, however.  The UAA 


provides, “This chapter [i.e., the entire UAA] however shall not apply to: … (4) Any claim arising 


out of personal injury, based on contract or tort…”  S.C. Code Ann. § 15-48-10(b) (emphasis 


added).  Plaintiff’s claim arises out of a personal injury; therefore, the UAA does not apply to the 


parties’ arbitration agreement or to the arbitration conducted in this matter.  


Instead, the applicable statutory law is the Federal Arbitration Act, 9 U.S.C. §§ 1-16 


(“FAA”).  Here, the parties’ “Agreement to Arbitrate” was valid and enforceable because Mary 


Gray’s Resident Admission Agreement (containing the arbitration agreement) implicated 


interstate “commerce.”  See 9 U.S.C. § 2; Resident Admission Agreement (a sealed exhibit to 


Plaintiff’s Motion).  Plaintiff’s state court civil action was appropriately stayed upon the consent 


motion of the parties in accordance with 9 U.S.C. § 3.  As to confirmation of awards, the FAA 


provides, in pertinent part:  


If the parties in their agreement have agreed that a judgment of the court shall be entered 
upon the award made pursuant to the arbitration, and shall specify the court, then at 
any time within one year after the award is made any party to the arbitration may apply 
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to the court so specified for an order confirming the award, and thereupon the court 
must grant such an order unless the award is vacated, modified, or corrected as 
prescribed in sections 10 and 11 of this title.  If no court is specified in the agreement 
of the parties, then such application may be made to the United States court in and for 
the district within which such award was made… 


 
9 U.S.C. § 6 (emphasis added).  
 
The arbitration agreement here provided, “Judgment on the Award may be entered in any court 


having jurisdiction.”  See Resident Admission Agreement, at ¶ 13 (emphasis added).  Defendants 


concede the jurisdiction of this Court to confirm the arbitration award, pursuant to the FAA, even 


though they regard Plaintiff’s motion to confirm the award as unnecessary, since Defendants, 


through their undersigned counsel, have affirmed their acceptance of the arbitrator’s award and 


their intention to pay the award.  Indeed, Defendants have already paid to Plaintiff’s counsel more 


than ¾ of the sum awarded by the arbitrator and are making arrangements for imminent payment 


of the remainder of the award even prior to resolution of the instant dispute concerning the 


applicability of the Plaintiff’s offer of judgment. 


 It is vital to understand that to “confirm” an arbitration award is not to “modify” or 


“correct” the award.  Plaintiff did not denominate her motion as one to modify or correct the 


arbitrator’s award but is effectively asking the Court to do so, without justification.  Plaintiff never 


asked the arbitrator to award pre-award interest or costs pursuant to the terms of an offer of 


judgment.  (And any such request would have been legally in error.)    


Federal courts characterize a court proceeding to confirm an arbitration award as 


ministerial rather than adjudicative.  The “‘confirmation of an arbitration award is a summary 


proceeding that merely makes what is already a final arbitration award a judgment of the court.’” 


Teamsters Loc. 177 v. United Parcel Serv., 966 F.3d 245 (3d Cir. 2020) (citing Florasynth, Inc. v. 


Pickholz, 750 F.2d 171, 176 (2d Cir. 1984)).  The court in confirming an arbitration award does 
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not adjudicate the underlying dispute but only gives legal effect to the binding resolution the parties 


obtained through arbitration by entering a judgment or decree making the arbitrator’s award 


enforceable.   


The FAA, like South Carolina’s UAA, gives courts no authority to enforce the terms of an 


offer of judgment in a proceeding to confirm an arbitrator’s award.  In a case looking at whether 


the court could award attorney’s fees after an arbitration proceeding, the Court held “there is 


nothing in the Federal Arbitration Act itself that would authorize a district court to go beyond 


confirming an arbitrators’ award and independently award additional attorneys’ fees.”  Menke v. 


Monchecourt, 17 F.3d 1007, 1009 (7th Cir. 1994).  The Court explained that Section 9 of the 


Federal Arbitration Act “is intended to be a summary proceeding that merely makes the arbitrators’ 


award a final, enforceable judgment of the court.”  Id (citing Florasynth, Inc. v. Pickholz, 750 F.2d 


171, 176 (2d Cir. 1986)).  After careful research, Defendants have found no reported federal case 


in which the terms of an offer of judgment were enforced in a motion to confirm an arbitration 


award pursuant to 9 U.S.C. § 9 (confirmation) or to modify an arbitration award pursuant to 9 


U.S.C. § 11 (modification/correction), and Plaintiff has cited no binding or persuasive authority 


indicating that any court has done so.   


The arbitration confirmation proceeding is only ministerial, serving to render the 


arbitrators’ award legally enforceable by way of judgment or decree.  The Court’s authority is 


appropriately limited because the parties contractually agreed to resolve the conflict in a private 


arbitration forum as opposed to a court case.  Defendants accept the arbitrator’s award and ask this 


Court to confirm the award as it stands, without modification, in accordance with the applicable 


law, 9 U.S.C. § 9.   
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B. Plaintiff’s motion to enforce the terms of the offer of judgment must be denied 
because South Carolina’s offer of judgment statute and court rule apply only to 
civil actions and do not apply to arbitration.  
 


Plaintiff’s offer of judgment simply is inapplicable to this arbitration because an arbitration 


proceeding is not a civil action.  S.C. Code 15-35-400 and South Carolina Rule of Civil Procedure 


68 govern offers of judgment in South Carolina.  Rule 68 states that any “party in a civil 


action…may file…a written offer of judgment…”  SCRCP 68 (emphasis added).  S.C. Code Ann. 


Section 15-35-400 provides, “…after commencement of any civil action…any party may…file 


with the clerk of the court a written offer of judgment…”  S.C. Code Ann. § 15-35-400 (emphasis 


added).  By the plain terms of both the statute and the court rule, offers of judgment apply only to 


civil actions.  


 Arbitration is fundamentally distinct from a civil action.  “[A]rbitration is not litigation 


carried on by other means.  It is intended to be, and it is, an alternative means for resolving disputes 


without the cost and delay of a lawsuit.”  White v. Preferred Rsch, Inc., 315 S.C. 209, 212, 432 


S.E.2d 506, 508 (Ct. App. 1993).  The South Carolina Court of Appeals reaffirmed the principle 


in Lauro v. Visnapuu: “Arbitration is not litigation carried on by other means, but is an alternative 


means for resolving disputes without the cost and delay of a lawsuit.”  351 S.C. 507, 516, 570 


S.E.2d 551, 556 (Ct. App. 2002).  The South Carolina offer of judgment statute and court rule 


make no reference to arbitration.  Rather, they are self-limited to “civil actions.”  


Federal courts consistently distinguish between arbitration proceedings and civil actions, 


treating arbitration as an alternative dispute resolution mechanism that operates outside of the court 


system.  In Morrison v. Colorado Permanente Medical Group, P.C., the court held, “Arbitration 


is an alternative dispute resolution mechanism designed to avoid the need for filing a civil action 


or to resolve a civil action.  Moreover, cases and statutes discuss consistently the terms ‘arbitration’ 
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and ‘civil action’ in a manner that leaves no doubt that arbitration is a creature separate from, and 


not just a form of civil action.”  983 F. Supp. 937, 944 (D. Colo. 1997).  Similarly, state courts 


have held consistently that arbitration is not a civil action.  See, e.g., Fishman v. Middlesex Mut. 


Assur. Co., 4 Conn. App. 339, 494 A.2d 606 (1985) (“Arbitration proceedings have generally not 


been viewed as encompassed within the concept of civil actions.”). 


Plaintiff contends that she is entitled to pre-judgment or pre-award interest and costs 


according to the offer of judgment rule because the consent order to refer the case to arbitration 


provided that she was entitled to “all remedies” available under applicable law.  See Plaintiff’s 


Memo in Supp. of Mot., p. 1.  The Consent Order actually provided:  


All remedies that would otherwise be available to Plaintiff under applicable federal, 
state and local laws remain available in the arbitration.  The damages which are 
recoverable in the arbitration shall be those damages to which Plaintiff would otherwise 
be entitled according to the laws of the State of South Carolina.  Any contractual 
limitations regarding the amount or type of damages that are recoverable shall not be 
enforced in the arbitration.  


 
Consent Order, at ¶ 4.   


Defendants contend, however, that pre-judgment interest and costs which may be assessed 


pursuant to South Carolina’s offer of judgment rule in a civil action (but not in an arbitration) do 


not constitute “damages” or “remedies” available to a personal injury plaintiff under South 


Carolina tort law.  (Plaintiff brought only a claim under South Carolina tort law, so damages under 


federal law or local laws were not applicable and not at issue.)  Under the South Carolina law of 


damages, three distinct categories of damages may be available to a claimant in a civil action for 


personal injury: (1) economic damages, (2) noneconomic damages, and (3) punitive damages.  


Here, the arbitration agreement precluded the resident from recovering any punitive damages.  See 


Resident Admission Agreement, at ¶ 13 (“The arbitrator may award economic and non-economic 


damages but shall have no authority to award punitive damages to any Party.”)  The terms of the 


E
LE


C
T


R
O


N
IC


A
LLY


 F
ILE


D
 - 2026 F


eb 09 1:46 P
M


 - A
N


D
E


R
S


O
N


 - C
O


M
M


O
N


 P
LE


A
S


 - C
A


S
E


#2024C
P


0401069


Page 56







 


7 
 


parties’ Consent Order, however, altered that prohibition on punitive damages and allowed for the 


potential recovery of economic, noneconomic, and punitive damages (upon a proper showing).  


The arbitrator did not award any punitive damages.  The pre-judgment interest and costs 


recoverable pursuant to South Carolina’s offer of judgment rule do not fall within the definition of 


damages or within the categories of economic, noneconomic, or punitive damages.  Rather, the 


rule incentivizes parties in litigation in the South Carolina courts to resolve matters early, before a 


trial becomes necessary, to expedite resolution and conserve judicial resources.  Contrary to 


Plaintiff’s assertion, nothing in the Consent Order To Refer Case To Binding Arbitration and To 


Stay Litigation allows Plaintiff to recover pre-award or pre-judgment interest and costs by virtue 


of her offer of judgment.  As Defendants have shown conclusively, South Carolina’s offer of 


judgment statute and court rule apply only to civil actions, not to arbitrations.  Accordingly, 


Plaintiff’s motion to enforce the terms of the offer of judgment must be denied.  


III. CONCLUSION 


For the foregoing reasons, and any that may be presented in oral argument at the hearing 


on this Motion and Response, Defendants respectfully ask the Court to only confirm the 


arbitrator’s award, without modification, and to deny Plaintiff’s motion to enforce the terms of the 


offer of judgment.  


s/ Collie W. “Trip” Lehn, Jr. 
Collie W. “Trip” Lehn, Jr. 
Garrett W. Farrel  
Huff, Powell & Bailey, LLC 
15 S. Main St., Suite 602 
Greenville, SC 29601 
(864)400-5949 
tlehn@huffpowellbailey.com 
gfarrel@huffpowellbailey.com 
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Attorneys for Dominion Anderson, LLC d/b/a 
Dominion Senior Living of Anderson and 
Dominion Senior Living, LLC 


February 9, 2026 
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STATE OF SOUTH CAROLINA 
 


IN THE COURT OF COMMON PLEAS 
COUNTY OF ANDERSON C.A. No.: 2024-CP-04-01069 
 


 


 


 
Mary Gray, by and through her Conservator, 
Tom Cox, 


 


 
Plaintiff, PLAINTIFF’S REPLY MEMORANDUM 


IN SUPPORT OF MOTION TO 
ENFORCE OFFER-OF-JUDGMENT 


INTEREST AND COSTS 
  


vs.  


Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 


 


 


 


Defendants. 


 


 


 


Plaintiff Mary Gray submits this Reply Memorandum in further support of her Motion to 


enforce the mandatory interest and cost consequences triggered by Plaintiff’s filed Offer of 


Judgment under S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants do not oppose 


confirmation of the Award. The facts do not appear to be in dispute. Their only dispute is legal: 


they contend an arbitration “is not a civil action,” so an offer of judgment can never apply once a 


case is referred to arbitration. That argument fails for three independent reasons. First, § 15-35-


400 and Rule 68 are triggered “after commencement of any civil action” and require filing with 


the clerk in the court record - exactly what occurred here. Second, the statute and rule expressly 


contemplate the post-determination event being an “award,” not only a “verdict,” and they 


authorize a “proceeding after the trial to fix costs, interests, attorney’s fees, and other recoverable 


monies.” Third, the parties’ Consent Order made South Carolina procedure and law controlling 


for this arbitration and preserved “all remedies” available under applicable law including the offer 


of judgment. 
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I.     RELEVANT PROCEDURAL HISTORY 


1. Plaintiff filed this civil action in the Court of Common Pleas for Anderson County on 
May 21, 2024. (Defs.’ Resp. at 1.) 
2. On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount 
of $350,000.00 pursuant to S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants 
did not accept the Offer within the time permitted by statute and Rule 68, and the Offer 
was therefore deemed rejected. 
3.  On August 9, 2024, the Court entered a Consent Order referring “the matters raised in 
Plaintiff’s Complaint” to binding arbitration and staying the civil action pending an 
arbitration award or settlement. (Consent Order ¶¶ 1, 3.) 
4. The Consent Order further provides: “All remedies that would otherwise be available to 
Plaintiff under applicable federal, state and local laws remain available in the arbitration.” 
(Consent Order ¶ 4.) 
5. The arbitration hearing occurred January 6-8, 2026, and the Arbitrator issued a written 
Award dated January 14, 2026, awarding Plaintiffs more than the offer of judgment. 


II.    DEFENDANTS’ “ARBITRATION IS NOT A CIVIL ACTION” ARGUMENT 
MISREADS THE TEXT OF § 15-35-400 AND RULE 68 


Defendants’ objection rests on a framing sleight of hand. The statute and rule do not require 


that arbitration itself be labeled a “civil action.” They require that an offer be made “after 


commencement of any civil action” and be filed with the clerk in the court record. § 15-35-400(A); 


Rule 68(a), SCRCP. Once that predicate is satisfied, the statute directs what happens if the rejecting 


party later faces a “verdict or determination” at least as favorable to the offeror - including eight 


percent (8%) interest computed on the “verdict or award.” § 15-35-400(B); Rule 68(b), SCRCP. 


The General Assembly’s deliberate use of “determination” and “award” defeats 


Defendants’ attempt to cabin the statute to jury verdicts. A reading that makes “award” surplusage 


should be rejected. See, e.g., Garrison v. Target Corp., 440 S.C. 618, 880 S.E.2d 386 (2022) 


(applying plain-language principles to post-trial rulings; quoting Sonoco Prods. Co. v. S.C. Dep’t 


of Revenue, 378 S.C. 385, 391, 662 S.E.2d 599, 602 (2008) (courts must give effect to the 


legislature’s words)). The statute is not ambiguous. The legislative intent and public policy also 


supports enforcement.  


The offer-of-judgment statute was enacted as part of South Carolina’s Tort Reform Act of 


2005. See 2005-2006 S.C. H. 83 (Act title and text adding § 15-35-400). Its evident purpose is to 


promote early, fair settlement by imposing predictable consequences when a party rejects a 
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reasonable offer and the offeror later obtains a more favorable result. Excluding court-referred 


arbitration from the statute would create an irrational loophole: a defendant could avoid § 15-35-


400 consequences simply by compelling arbitration in a pending civil action. Nothing in the 


statutory text supports that carve-out, and the legislature’s inclusion of “award” indicates the 


opposite. 


Section 15-35-400(A) states that, if the offer is not accepted, “evidence thereof is not to be 


admissible except in a proceeding after the trial to fix costs, interests, attorney’s fees, and other 


recoverable monies,” and it directs that “any and all offers of judgment and any acceptance of 


offers of judgment must be included by the clerk in the record of the case.” § 15-35-400(A). That 


structure confirms two points: (1) offers of judgment are designed to be decided after the merits 


are resolved, and (2) the relief is not a change to the merits determination - it is a statutory 


consequence fixed in a post-determination proceeding in the civil action. 


Accordingly, Plaintiff is not asking the Court to “modify” the Arbitration Award. Plaintiff 


asks the Court to apply a separate, mandatory statutory consequence triggered by Defendants’ 


rejection of a filed offer and Plaintiff’s later receipt of an “award” more favorable than the offer. 


§ 15-35-400(B); Rule 68(b), SCRCP. Courts routinely enter judgments that include statutory costs 


and interest in addition to the adjudicated principal amount; doing so does not alter the 


adjudicator’s merits decision. 


III.    SOUTH CAROLINA PROCEDURAL AND SUBSTANTIVE LAW CONTROLLED  


Defendants rely on White v. Preferred Research and Lauro v. Visnapuu for the 


unremarkable proposition that arbitration can be an alternative to litigation. (Defs.’ Resp. at 5.) 


Those cases do not address the situation here: a filed civil action stayed and referred to arbitration 


by court order, with the court retaining jurisdiction and the parties agreeing that South Carolina 


procedure and law would govern. The Consent Order expressly directs that discovery and 


evidentiary disputes are to be resolved under the South Carolina Rules of Civil Procedure and 


South Carolina Rules of Evidence, and it preserves “all remedies” available under applicable law. 


(Consent Order ¶¶ 2-4.) 


Consistent with the Consent Order, the Arbitrator confirmed: “Per the Consent Order, the 


South Carolina Rules of Civil Procedure, the South Carolina Rules of Evidence, and the South 


Carolina statutory and common law are the controlling laws for this proceeding.” (Arbitrator’s 
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Award at 1.) Defendants cannot credibly contend that South Carolina civil procedure governed 


this matter for discovery, evidentiary rulings, and motions, yet the offer-of-judgment rule and 


statute (both embedded in South Carolina procedure and expressly keyed to an “award”) are 


uniquely excluded. 


IV.    DEFENDANTS’ “NOT DAMAGES OR REMEDIES” DISTINCTION FAILS 


Defendants argue offer-of-judgment interest and post-offer costs are not “damages” and 


therefore were not preserved by the Consent Order. (Defs.’ Resp. at 6-7.) That argument misreads 


both the Consent Order and § 15-35-400. The Consent Order preserves “all remedies” available 


under applicable law and then separately addresses “damages.” (Consent Order ¶ 4.) Section 15-


35-400(A) expressly characterizes the post-offer consequences as “costs, interests, attorney’s fees, 


and other recoverable monies” fixed in a post-determination proceeding. Whether labeled damages 


or not, they are recoverable relief the statute mandates when its conditions are met. 


V.    CONCLUSION 


For the foregoing reasons, Plaintiff respectfully requests that the Court (1) confirm the 


Arbitrator’s Award and enter judgment for Plaintiff in the principal sum of the Award, and (2) 


enforce the mandatory consequences of Plaintiff’s rejected Offer of Judgment under S.C. Code 


Ann. § 15-35-400 and Rule 68, SCRCP, including post-offer court costs and eight percent (8%) 


interest computed on the amount of the Award from the date of the offer to entry of judgment. 


Respectfully submitted, 


s/Gary W. Poliakoff 
POLIAKOFF & ASSOCIATES, P.A. 
Gary W. Poliakoff, Esq. (SC Bar No. 4488) 
atty@gpoliakoff.com 
Ray Mullman, Jr., Esq. (SC Bar No. 8662) 


|       RMullmanjr@gmail.com 
125 Magnolia Street 
P.O. Box 1571 
Spartanburg, South Carolina 29304 
(864) 582-5472 
 


February 10, 2026 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 


______________________________ 
 


APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 


 
R. Scott Sprouse, Circuit Court Judge 
______________________________ 


 
Civil Action No. 2024-CP-04-01069 
______________________________ 


 
Mary Gray, by and through   
her Attorney-In-Fact,  
Thomas W. Cox,    ……………..   Appellant, 
   


        v. 
 


Dominion Anderson, LLC d/b/a            
 Dominion Senior Living of  
 Anderson, and Dominion 
 Senior Living LLC,     ……………  Respondents. 
 


______________________________ 
 


NOTICE OF APPEAL 
______________________________ 


 
 Appellant Mary Gray, by and through, her Attorney-In-Fact, Thomas W. Cox, appeals 


from the Form 4 order of the Honorable R. Scott Sprouse issued on February 13, 2026, denying 


Plaintiff’s Motion to Enforce Terms of Offer of Judgment. The Form 4 order called for the later 


creation of a formal order which was entered on March 25, 2026. This Notice covers both orders.  


      Respectfully submitted, 
 
      /s/ Jordan C. Calloway  
      Gary W. Poliakoff 
      Raymond P. Mullman, Jr. 
      Poliakoff & Associates, PA 
      215 Magnolia Street 
      Spartanburg, SC 29306 
      (864) 582-5472 
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       Jordan C. Calloway 
       McGowan, Hood, Felder & Phillips, LLC 
       1539 Health Care Drive 
       Rock Hill, SC 29732 
       (803) 327-7800 
       jcalloway@mcgowanhood.com 
 
       Attorneys for Appellant 
 
Other attorneys of record: 
 
Collie W. “Trip Lehn, Jr. 
Garrett W. Farrel 
Huff, Powell & Bailey, LLC 
15 S. Main St., Suite 602 
Greenville, SC 29601 
 (864) 400-5949 
tlehn@huffpowellbailey.com 
gfarrel@huffpowelllbailey.com 
 
Attorneys for Respondents 
        
 
April 20, 2026 
Rock Hill, SC 
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STATEMENT OF ISSUE ON APPEAL 
 




1. Whether the trial court correctly determined that offers of judgment apply only to civil 




actions and are inapplicable to arbitrations.  




STATEMENT OF THE CASE 




Plaintiff commenced a civil action in the Court of Common Pleas for Anderson County on 




May 21, 2024 (Civil Action No. 2024-CP-04-01069) alleging that she fell and sustained injuries 




when she was a resident in the memory care unit at Dominion Anderson.  On August 6, 2024, Plaintiff 




filed and served an Offer of Judgment in the amount of $350,000.00, to which Defendants did not 




respond.  (Offer of Judgment).  Three days later, on August 9, 2024, the court entered a consent 




order referring the case to binding arbitration and staying the litigation.  (Consent Order to Refer 




Case to Binding Arbitration and to Stay Litigation).  The arbitration hearing was conducted on 




January 6-8, 2026.  On January 14, 2026, the arbitrator issued an award in favor of Plaintiff which 




exceeded $350,000.  Plaintiff did not ask the arbitrator to enforce the terms of the offer of judgment 




but, on January 29, 2026, filed a motion with the court to confirm the arbitration award and enforce 




the terms of the offer of judgment.  (Motion to Confirm Award and Enforce Terms of Offer of 




Judgment).  Defendants opposed the motion to enforce the terms of the offer of judgment but did 




not oppose the motion to confirm the arbitration award.  (Defendants’ Response in Opposition to 




Plaintiff’s Motion to Confirm Award and Enforce Terms of Offer of Judgment).  Defendants timely 




paid the arbitration award.  




Plaintiff argued (a) that the offer of judgment statute, S.C. Code Ann. § 15-35-400, and 




rule, Rule 68, SCRCP, applied to arbitration awards as well as to judgments or awards in a civil 




action, and (b) that the parties’ Consent Order to refer the case to arbitration provided that Plaintiff 




could seek all “remedies” available under governing law, including, as Plaintiff contended, the pre-
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judgment interest and costs awardable under the offer of judgment statute and rule.  The Consent 




Order provided,  




All remedies that would otherwise be available to Plaintiff under applicable federal, 
state and local laws remain available in the arbitration.  The damages which are 
recoverable in the arbitration shall be those damages to which Plaintiff would 
otherwise be entitled according to the laws of the State of South Carolina.  Any 
contractual limitations regarding the amount or type of damages that are 
recoverable shall not be enforced in the arbitration.  
 




(Consent Order ¶ 4).  In consenting to these terms, Defendants knowingly waived a prohibition in 




the underlying arbitration agreement on any award of punitive damages.   




In response to Plaintiff’s motion to enforce the terms of the offer of judgment, Defendants 




argued that South Carolina’s offer of judgment statute and rule do not apply to arbitrations, which 




are separate and distinct from civil actions which may result in a judgment or award after a jury 




trial or bench trial.  When the parties entered into an agreement to arbitrate, they agreed to resolve 




any claim of alleged negligence by way of binding arbitration, not by way of a lawsuit or civil 




action.  Despite this agreement, Plaintiff filed her court case.  Thereafter, when Plaintiffs’ counsel 




were presented with the signed arbitration agreement, all parties to the action consented to refer 




the case to arbitration.  Defendants argued that under the terms of the Consent Order to refer the 




case to arbitration, Plaintiff was allowed to recover any damages permitted by South Carolina law 




for her claims (i.e., economic damages, noneconomic damages, or punitive damages) but was not 




permitted to recover pre-judgment (or pre-award) interest or costs pursuant to the offer of judgment 




statute and rule, which by their express terms apply only to civil actions.  (Defendants’ Response 




in Opposition, pp. 5-7).  




Judge R. Scott Sprouse heard arguments on Plaintiff’s motion on February 11, 2026, and 




entered a Form 4 Order on February 13, 2026, confirming the arbitration award and denying 




Plaintiff’s motion to enforce the Offer of Judgment.  (Form 4 Order).  Later, on March 25, 2026, 
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Judge Sprouse entered a final order.  (Order Confirming Arbitration Award and Denying Plaintiff’s 




Motion to Enforce Terms of Offer of Judgment).   




STANDARD OF REVIEW 




 The issue on appeal involves the construction of a statute and court rule, which is a question 




of law subject to de novo review.  Garrison v. Target Corp., 435 S.C. 566, 576–77, 869 S.E.2d 




797, 803 (2022).  




ARGUMENT 




 The circuit court ruled correctly that the offer of judgment statute and rule applies only to 




civil actions, not to arbitrations.  




1. Rule 68, SCRCP and S.C. Code Ann. § 15-35-400 apply only to civil actions, not to 
arbitrations. 
 
According to the plain meaning of the offer of judgment rule and statute, offers of judgment 




apply only to civil actions, not to arbitrations.  S.C. Code § 15-35-400 and Rule 68, SCRCP, which 




are substantially similar, govern offers of judgment in South Carolina.  Rule 68 provides that any 




“party in a civil action…may file… a written offer of judgment…” Rule 68, SCRCP (emphasis 




added).  S.C. Code Ann. § 15-35-400 states, “…after commencement of any civil action…any 




party may…file with the clerk of the court a written offer of judgment…” (emphasis added).   




The court’s duty is to interpret a statute so as to “ascertain and effectuate” the legislature’s 




intent.  Duke Energy Carolinas, LLC v. S.C. Office of Regulatory Staff, 434 S.C. 392, 434, 864 




S.E.2d 873, 895 (2021) (quoting Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000)).  




The best evidence of legislative intent is unambiguous statutory language.  Id.; Edwards v. State, 




383 S.C. 82, 92, 678 S.E.2d 412, 417 (2009) (holding that reasonably plain statutory language 




conclusively states the legislature’s intent).  Appellant argues that the South Carolina Supreme 




Court has found the text of the offer of judgment statute to be “clear and unambiguous,” citing 
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Garrison v. Target Corp., 435 S.C. 566, 586, 869 S.E.2d 797 (2022).  (Brief of Appellant p. 7.)  




But the Garrison case, which had nothing to do with arbitration, is inapposite here.  One of the 




issues in Garrison was whether Denise Garrison was entitled to pre-judgment interest on the 




entirety of the damages the jury awarded to her, including punitive damages.  435 S.C. at 586, 869 




S.E.2d at 808.  The Court held, “[T]he language of both the [offer of judgment] rule and the statute 




clearly and unambiguously provides that Denise is entitled to eight percent interest on the entire 




amount of the verdict, including punitive damages.”  Id.  The meaning of the term “civil action” 




in the offer of judgment statute or rule was not in dispute in Garrison.   




The text of the offer of judgment statute is set forth below:  




(A) Offer of Judgment. Except in domestic relations actions, after 
commencement of any civil action based upon contract or seeking the 
recovery of money damages, whether or not other relief is sought, any party 
may, at any time more than twenty days before the actual trial date, file with 
the clerk of the court a written offer of judgment signed by the offeror or his 
attorney, directed to the opposing party, offering to take judgment in the 
offeror’s favor, or as the case may be, to allow judgment to be taken against 
the offeror, for a sum stated therein, for property, or to the effect specified 
in the offer. The offeror shall give notice of the offer of judgment to the 
offeree’s attorney, or if the offeree is not represented by an attorney, to the 
offeree himself, in accordance with the service rules for motions and other 
pleadings set forth in the South Carolina Rules of Civil Procedure. Within 
twenty days after notification, or at least ten days prior to the trial date, 
whichever date is earlier, the offeree or his attorney may file with the clerk 
of the court a written acceptance of the offer of judgment. Upon the filing, 
the clerk shall enter immediately judgment of the stipulation. If the offer of 
judgment is not accepted within twenty days after notification or prior to or 
on the tenth day before the actual trial date, whichever date occurs first, the 
offer shall be considered rejected and evidence thereof is not to be 
admissible except in a proceeding after the trial to fix costs, interests, 
attorney’s fees, and other recoverable monies. Any offeror may withdraw 
an offer of judgment prior to its acceptance or prior to the date on which it 
would be considered rejected by giving notice to the offeree or his attorney 
in accordance with the service rules for motions and other pleadings 
outlined in the South Carolina Rules of Civil Procedure. Any offeror may 
file a subsequent offer of judgment in any amount provided that the 
subsequent offer supersedes any earlier offer that was rejected by the offeree 
or withdrawn by the offeror, and, on filing, terminates any rights of interest 
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or costs that may have been applicable to the superseded offer. 
Notwithstanding this provision, an offer is not considered rejected upon the 
making of a counteroffer by the offeree, but shall remain effective until 
accepted, rejected, or withdrawn as provided in this subsection. Any and all 
offers of judgment and any acceptance of offers of judgment must be 
included by the clerk in the record of the case. 
 
(B) Consequences of NonAcceptance. If an offer of judgment is not 
accepted and the offeror obtains a verdict or determination at least as 
favorable as the rejected offer, the offeror shall be allowed to recover from 
the offeree: (1) any administrative, filing, or other court costs from the date 
of the offer until judgment; (2) if the offeror is a plaintiff, eight percent 
interest computed on the amount of the verdict or award from the date of 
the offer; or (3) if the offeror is a defendant, a reduction from the judgment 
or award of eight percent interest computed on the amount of the verdict or 
award from the date of the offer. 
 
(C) This section shall not be interpreted to abrogate the contractual rights 
of any party concerning the recovery of attorney’s fees or other monies in 
accordance with the provisions of any written contract between the parties 
to the action. 
 




S.C. Code Ann. § 15-35-400 (emphasis added).  




The text of the offer of judgment rule is set forth below:  




(a) Offer of Judgment. Any party in a civil action, except a domestic 
relations action, may file, no later than twenty days before the trial date, a 
written offer of judgment signed by the offeror or his attorney, directed to 
the opposing party, offering to take judgment in the offeror’s favor, or to 
allow judgment to be taken against the offeror for a sum stated therein, or 
to the effect specified in the offer. Service of the offer of judgment shall be 
made as provided in these rules. Within twenty days after service of the offer 
of judgment or at least ten days prior to the trial date, whichever date is 
earlier, the offeree or his attorney may file a written acceptance of the offer 
of judgment. Upon the filing, the court shall immediately issue the judgment 
and the clerk shall enter the judgment as provided in the offer of judgment. 
If the offer of judgment is not accepted within twenty days after notification, 
or prior to or on the tenth day before the actual trial date, whichever date 
occurs first, the offer shall be considered rejected and evidence thereof is 
not admissible except in a proceeding after trial to fix costs, interest, 
attorney’s fees, and other recoverable monies. Any offeror may withdraw 
an offer of judgment prior to its acceptance or prior to the date on which it 
would be considered rejected by giving notice to the offeree or his attorney 
as provided in these rules. Any offeror may file a subsequent offer of 
judgment in any amount which supersedes any earlier offer that was rejected 
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by the offeree or withdrawn by the offeror, and, on filing and service, 
terminates any rights to interest or costs under the superseded offer. An offer 
is not considered rejected by a counter offer and shall remain effective until 
accepted, rejected, or withdrawn as provided in this subsection. All offers of 
judgment and any acceptance of offers of judgment must be included by the 
clerk in the record of the case. 
 
(b) Consequences of Non-Acceptance. If an offer of judgment is not 
accepted and the offeror obtains a verdict or determination at least as 
favorable as the rejected offer, the offeror shall recover from the offeree: (1) 
any administrative, filing, or other court costs from the date of the offer 
until the entry of the judgment; (2) if the offeror is a plaintiff, eight percent 
interest computed on the amount of the verdict or award from the date of 
the offer to the entry of judgment; or (3) if the offeror is a defendant, 
reduction from the judgment or award of eight percent interest computed on 
the amount of the verdict or award from the date of the offer to the entry of 
the judgment. 
 
(c) This rule shall not abrogate the contractual rights of any party 
concerning the recovery of attorney’s fees or other monies in accordance 
with the provision of any written contract between the parties to the action. 
 




Rule 68, SCRCP (emphasis added).  




 First, there is no mention of arbitration in either the statute or the rule.  If the legislature 




had intended offer of judgment procedures to apply to arbitrations as well as civil actions, then it 




could have said so.  Second, the statute and rule use terms which pertain only to court cases, not 




to arbitrations (italicized in the text above), such as civil action, trial, actual trial date, file, clerk 




of court, record of the case, plaintiff, defendant, any administrative, filing, or other court costs, 




and the amount of the verdict or award.   




 Appellant argues that the term award is broad enough to include an arbitration award, but 




the term award has a narrower meaning specific to litigation.  A jury can award damages.  After a 




bench trial, a judge may award damages.  Or, after a jury trial, a judge may modify a jury’s verdict 




and award a different amount of damages and enter judgment on the award as modified (e.g., by 




applying noneconomic damages caps or punitive damages caps to reduce the jury’s verdict).  There 
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is no textual basis upon which to conclude that the legislature intended the term award to include 




an arbitration award.  Rather, the plain language of the statute and rule focuses exclusively on civil 




actions.  




Appellant erroneously argues that Plaintiff, as a “party in a civil action,” was “indisputably 




eligible to make an offer of judgment.”  (Brief of Appellant, p. 8.)  This argument fails to preserve 




the essential distinction between a civil action and arbitration.  Here, Plaintiff initiated a civil action 




but had no legal right to do so.  When she became a resident at Dominion Anderson, she entered 




into an agreement to arbitrate which required her to submit her claims to arbitration rather than to 




a civil court.  (Resident Admission Agreement, ¶ 13 “Agreement to Arbitrate”).  She and her 




attorneys disregarded that contractual obligation and filed her case anyway.  Only when presented 




with the agreement to arbitrate did Plaintiff through her counsel consent to refer this case to binding 




arbitration, as the agreement required.   




Put simply, South Carolina’s offer of judgment statute and rule do not apply to arbitrations 




or to arbitral awards.  This is evident from a plain reading of the statute and rule.  Further, 




Respondents have found no South Carolina case in which a court granted a motion for pre-award 




interest to a victor in arbitration pursuant to an offer of judgment, nor has Appellant cited any such 




authority.   




2. Arbitration is fundamentally distinct from a civil action. 




It is well settled in South Carolina and jurisdictions throughout the United States that 




arbitration is a distinct means of resolving disputes separate from litigation.  “[A]rbitration is not 




litigation carried on by other means.  It is intended to be, and it is, an alternative means for 




resolving disputes without the cost and delay of a lawsuit.”  White v. Preferred Rsch, Inc., 315 S.C. 




209, 212, 432 S.E.2d 506, 508 (Ct. App. 1993).  The South Carolina Court of Appeals reaffirmed 
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the principle in Lauro v. Visnapuu: “Arbitration is not litigation carried on by other means, but is 




an alternative means for resolving disputes without the cost and delay of a lawsuit.”  351 S.C. 507, 




516, 570 S.E.2d 551, 556 (Ct. App. 2002).  




Federal courts consistently distinguish between arbitration proceedings and civil actions, 




treating arbitration as an alternative dispute resolution mechanism that operates outside of the court 




system.  In Morrison v. Colorado Permanente Medical Group, P.C., the Court held, “Arbitration 




is an alternative dispute resolution mechanism designed to avoid the need for filing a civil action 




or to resolve a civil action.  Moreover, cases and statutes discuss consistently the terms ‘arbitration’ 




and ‘civil action’ in a manner that leaves no doubt that arbitration is a creature separate from, and 




not just a form of civil action.”  983 F. Supp. 937, 944 (D. Colo. 1997). 




Appellant highlights that counsel for Respondents incorrectly argued to the court below 




that once the case was referred to binding arbitration it “ceased to be a civil case.”  (Brief of 




Appellant, p. 13).  Respondents respectfully contend that counsel did not mean to imply that upon 




referral to arbitration the pending civil action was dismissed or “extinguished” or that the court no 




longer retained jurisdiction to facilitate the process of arbitration (as the FAA makes quite clear 




the court can and must do).  To the contrary, it was Respondents’ counsel who clarified for the 




court the applicability of the FAA, not the UAA, and the role that the court retained to confirm the 




arbitration award.  Respondents’ counsel did mean to say that the effect of the consent order to 




refer the case to binding arbitration and stay the litigation was that the underlying factual disputes, 




including any award of damages, must be resolved by the arbitrator, not by a judge or jury as would 




happen in a civil case, and that Plaintiff could not benefit from a Rule 68 offer of judgment simply 




because she managed to file a civil action before consenting to an order referring the matter to 




arbitration.   
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 Appellant cites a recent U.S. Supreme Court case, Jules v. Andre Balazs Properties, for the 




proposition that when a federal court grants a motion to stay and compel arbitration the court 




retains jurisdiction over the matter and performs an ongoing, supervisory role.  146 S.Ct. 1209 




(2026) (holding that a federal court with pre-existing jurisdiction over claims that it stayed pending 




arbitration under § 3 [of the FAA] can adjudicate a § 9 or § 10 motion even if that motion does not 




present, on its face, an independent basis for federal jurisdiction).  (Brief of Appellant, p. 13).  




Respondents agree.  The same would be true, as in this case, for a state court that stayed and 




compelled arbitration or by consent stayed and referred the case to arbitration under the FAA.  But 




the FAA limits the role of the court in matters submitted to arbitration.  As Justice Sotomayor wrote 




for a unanimous Court,  




The FAA “authorizes a party to an arbitration agreement to seek several kinds of 
assistance from a federal court.” Badgerow v. Walters, 596 U.S. 1, 4, 142 S.Ct. 
1310, 212 L.Ed.2d 355 (2022). At the front end, § 3 of the FAA directs federal 
courts to stay any lawsuit that involves an issue that is “referable to arbitration,” 
and § 4 allows federal courts to compel arbitration if a party to an arbitration 
agreement refuses to arbitrate. During arbitration, federal courts may facilitate the 
proceedings, including by appointing an arbitrator under § 5 and enforcing 
subpoenas under § 7. On the back end, and central here, after an arbitral award has 
issued, federal courts may confirm, vacate, or modify such an award under § 9, § 
10, or § 11. Under § 9, a court must confirm an award upon request “unless the 
award is vacated, modified, or corrected as prescribed in sections 10 and 11.” The 
grounds for vacatur and modification are limited. See § 10(a) (allowing vacatur for 
“corruption, fraud, or undue means,” “partiality” or “misconduct” by an arbitrator, 
and “where the arbitrators exceeded their powers”); § 11 (allowing modification of 
“material miscalculation[s]” and in other narrow circumstances).    




 
Jules, 146 S.Ct. at 1215.  The court may confirm an arbitration award or vacate, modify, or 




correct the award, but it cannot add pre-judgment interest to the award pursuant to South Carolina’s 




offer of judgment statute and rule because they apply only to civil actions, not to arbitrations.  (In 




this instance, Plaintiff moved to confirm the arbitration award, not to modify or correct it.) 
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 Federal courts characterize a court proceeding to confirm an arbitration award as 




ministerial rather than adjudicative.  The “‘confirmation of an arbitration award is a summary 




proceeding that merely makes what is already a final arbitration award a judgment of the court.’”  




Teamsters Loc. 177 v. United Parcel Serv., 966 F.3d 245 (3d Cir. 2020) (citing Florasynth, Inc. v. 




Pickholz, 750 F.2d 171, 176 (2d Cir. 1984)).  The court in confirming an arbitration award does 




not adjudicate the underlying dispute but only gives legal effect to the binding resolution the parties 




obtained through arbitration by entering a judgment or decree making the arbitrator’s award 




enforceable.  




3. Neither the Federal Arbitration Act or the South Carolina Uniform Arbitration Act 
allows the trial court to enforce offer of judgment rules and assess pre-award interest 
and costs when a case is stayed and referred to binding arbitration.  




 
The Federal Arbitration Act (FAA), 9 U.S.C. §§ 1-16, and South Carolina’s Uniform 




Arbitration Act (UAA), S.C. Code Ann. §§ 15-48-10 et seq., make no mention of offers of 




judgment.  It is the FAA which applies here, as the UAA provides, “This chapter however shall not 




apply to: … (4) Any claim arising out of personal injury, based on contract or tort…”  S.C. Code 




Ann. § 15-48-10(b) (emphasis added).  Plaintiff’s state court civil action was appropriately stayed 




upon the consent motion of the parties in accordance with § 3 of the FAA.   




The FAA, like the UAA, gives courts no authority to enforce the terms of an offer of 




judgment in a proceeding to confirm or to modify or correct an arbitrator’s award.  In a case 




deciding whether attorney’s fees should be awarded after an arbitration proceeding, the Seventh 




Circuit Court of Appeals held, “[T]here is nothing in the Federal Arbitration Act itself that would 




authorize a district court to go beyond confirming an arbitrators’ award and independently award 




additional attorneys’ fees.”  Menke v. Monchecourt, 17 F.3d 1007, 1009 (7th Cir. 1994).  The court 




explained that section 9 of the FAA “is intended to be a summary proceeding that merely makes 
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the arbitrators’ award a final, enforceable judgment of the court.”  Id. (citing Florasynth, Inc. v. 




Pickholz, 750 F.2d 171, 176 (2d Cir. 1986)).  Respondents have found no reported federal or state 




case in which the terms of an offer of judgment were enforced in a motion to confirm an arbitration 




award pursuant to section 9 of the FAA or to modify or correct an arbitration award pursuant to 




section 11 of the FAA, and Appellant has cited no authority indicating that any court has done so.    




Appellant argues that when a court confirms an arbitration award and enters a judgment, 




that judgment must be treated the same as a judgment entered in a civil case (i.e., after a civil trial).  




Appellant cites the FAA, 9 U.S.C. § 13, which provides, in pertinent part,  




… The judgment shall be docketed as if it was rendered in an action.  The judgment 
so entered shall have the same force and effect, in all respects, as, and be subject to 
all the provisions of law relating to, a judgment in an action; and it may be enforced 
as if it had been rendered in an action in the court in which it is entered. 
 




Respondents concede that a judgment entered on an arbitral award has “the same force and effect” 




as a judgment in a civil action, and may be enforced accordingly, but that has nothing to do with 




the application of South Carolina’s offer of judgment statute and rule, which allow a civil litigant 




to recover pre-judgment interest and court costs if he or she prevails at trial and achieves a more 




favorable result than the unaccepted offer of judgment.  So, Appellant’s reliance on section 13 of 




the FAA is misplaced.   




Appellant also cites four cases to support the proposition that “statutes granting interest to 




a prevailing party must apply to a judgment on a confirmed arbitration award if interest would be 




available to a similarly situated judgment on a verdict,” none of which involve assessing or 




awarding pre-award interest.  (Brief of Appellant, pp. 14-15).  In Parsons & Whittemore Ala. 




Mach. & Servs. Corp. v. Yeargin Constr. Co., the court held that “once the court enters its judgment, 




it has the same effect as any other judgment recovered following a civil trial” and, therefore, “a 




district court judgment affirming an arbitration award is governed by statutory post-judgment 
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interest rates.”  744 F.2d 1482, 1484 (11th Cir. 1984) (emphasis added).  In Carte Blanche 




(Singapore) v. Carte Blanche (Int’l), the court held that 28 U.S.C. § 1961(a) was an “inflexible, 




unitary rule” governing post-judgment interest on money judgments awarded by federal district 




courts and applied to an arbitral award, even when the arbitrator ordered a different rate of post-




judgment interest.  888 F.2d 260, 269 (2d Cir. 1989) (holding that the proper post-judgment interest 




was 7% per § 1961 when the arbitrator’s award provided for 10% post-judgment interest).  In AIG 




Baker Sterling, LLC v. AM. Multi-Cinema, Inc., following arbitration of a dispute between a 




landlord and a shopping center tenant concerning the tenant’s liability for real-estate taxes, the 




landlord filed an action seeking confirmation of the arbitration award.  579 F.3d 1268 (11th Cir. 




2009).  The tenant counterclaimed, seeking to modify the award.  The district court revised the 




award.  When the landlord appealed, the Court of Appeals reversed and remanded.  The district 




court then confirmed the award but granted the tenant some relief from the judgment to account 




for taxes the tenant had already paid.  The landlord appealed unsuccessfully, and the Eleventh 




Circuit Court of Appeals affirmed the decision of the district court, which had relied on two 




precedents in civil actions (not arbitrations) applying Rule 60(b) of the Federal Rules of Civil 




Procedure, providing that a court may relieve a party from a judgment if “the judgment has been 




satisfied, released, or discharged…”   The Court reasoned that “section 13 of the FAA provides 




that a judgment which has confirmed an award is to be treated no better or worse than any other 




civil judgment” (“The judgment so entered shall have the same force and effect, in all respects, as, 




and be subject to all the provisions of law relating to, a judgment in an action; and it may be 




enforced as if it had been rendered in an action in the court in which it is entered.”).  579 F.3d at 




1273.  Lastly, one of the cases involved “prejudgment interest” running from the date of an arbitral 




award to the date that the court entered judgment on the award.  In Phillips v. Merrill Lynch, Pierce, 
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Fenner & Smith, Inc., the plaintiffs brought a series of federal and state securities laws claims, and 




on the defendants’ motion the court compelled arbitration.  623 F. Supp. 493, 493 (D. Minn. 1985).  




On July 2, 1985, the arbitration panel found the defendants liable and issued an award in favor of 




the plaintiffs.  By order dated September 19, 1985, the court confirmed the arbitration award.  The 




plaintiffs sought prejudgment interest running from July 2, 1985, the date of the award, through 




the entry of the court’s judgment.  The parties agreed that the plaintiffs were entitled to some 




amount of prejudgment interest but disagreed about the rate of interest to be applied, as they 




disagreed on which law was applicable—whether federal law applied or whether the Erie doctrine 




required the application of the law of Minnesota, Wisconsin, or New York, which provided varying 




rates of interest.  Id.  The court held that Minnesota law governed and granted the plaintiffs’ motion 




for prejudgment interest at the rate of 9 percent according to the relevant Minnesota statute, M.S.A. 




§ 549.09 (providing for “interest from the time of the verdict, award, or report until judgment is 




finally entered”).  Id. at 494.  Phillips does not address and has no bearing on the issue before this 




Court, whether South Carolina’s offer of judgment statute and rule apply to arbitral awards.  




In conclusion, the FAA does not authorize courts to enforce the terms of a South Carolina 




offer of judgment which is inapplicable to arbitral awards, and Appellant has cited no legal 




authority or precedent in which a court has granted pre-award interest pursuant to an offer of 




judgment to a victor in arbitration.  




4. Pre-judgment interest and costs do not constitute “damages” or “remedies” available 
to a personal injury plaintiff under South Carolina law. 




 
Appellant contends that she is entitled to pre-award interest and costs according to the offer 




of judgment rule because the consent order to refer the case to arbitration provided that she was 




entitled to “all remedies” available under applicable law.  Again, the Consent Order provided: 
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All remedies that would otherwise be available to Plaintiff under applicable federal, 
state and local laws remain available in the arbitration.  The damages which are 
recoverable in the arbitration shall be those damages to which Plaintiff would 
otherwise be entitled according to the laws of the State of South Carolina.  Any 
contractual limitations regarding the amount or type of damages that are 
recoverable shall not be enforced in the arbitration. 




 
(Consent Order, ¶ 4).  First, there are no remedies under federal or local laws available to Appellant 




in this matter, since this is a personal injury action governed by South Carolina law.  Second, under 




South Carolina law, three distinct categories of damages may be available to a claimant in a civil 




action for personal injury: (1) economic damages, (2) noneconomic damages, and (3) punitive 




damages.  See, e.g., S.C. Code Ann. § 15-32-210 (defining economic damages and noneconomic 




damages); Mellen v. Lane, 377 S.C. 261, 659 S.E.2d 236 (Ct. App. 2008) (actual or compensatory 




damages, punitive damages); Boan v. Blackwell, 343 S.C. 498, 541 S.E.2d 242 (2001) 




(noneconomic damages, including pain and suffering, mental anguish, and loss of enjoyment of 




life); Gamble v. Stevenson, 305 S.C. 104, 406 S.E.2d 350 (1991) (punitive damages).  Here, the 




arbitration agreement precluded the resident from recovering any punitive damages.  (Residential 




Admission Agreement, ¶ 13).  The terms of the parties’ Consent Order, however, altered that 




prohibition on punitive damages and allowed for the potential recovery of economic, 




noneconomic, and punitive damages (upon a proper showing).  (Consent Order, ¶ 4).  The pre-




judgment interest and court costs referenced in South Carolina’s offer of judgment rule do not fall 




within the definition or scope of the economic, noneconomic, or punitive damages which may be 




recovered in a personal injury action, and Paragraph 4 of the Consent Order, which uses the terms 




remedies and damages interchangeably, should not be construed to allow Appellant to recover pre-




award interest pursuant to an offer of judgment as some other category or type of “remedy” when 




it is clear from the text of the offer of judgment statute and rule that offers of judgment are 




procedures applicable only to civil actions, not to arbitrations.  
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CONCLUSION 




The circuit court correctly ruled that offers of judgment made under Rule 68, SCRCP and 




S.C. Code § 15-35-400 are applicable only to civil actions, not to arbitrations.  The circuit court’s 




order denying pre-award interest should be upheld. 




                Respectfully submitted, 
       
                s/ Garrett W. Farrel 




 Collie W. “Trip” Lehn, Jr. 
          Garrett W. Farrel 
          Huff, Powell & Bailey, LLC 
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          Greenville, SC 29601 
          (864)400-5949 
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STATE OF SOUTH CAROLINA 




COUNTY OF ANDERSON 




IN THE COURT OF COMMON PLEAS 




C.A. No.: 2024-CP-04-01069 




Mary Gray, by and through her Attorney-In-




Fact, Thomas W. Cox, 




Plaintiff, 




v. 




Dominion Anderson, LLC d/b/a Dominion 




Senior Living of Anderson, and Dominion 




Senior Living, LLC,  




Defendants. 




ORDER CONFIRMING ARBITRATION AWARD AND DENYING PLAINTIFF’S 




MOTION TO ENFORCE TERMS OF OFFER OF JUDGMENT 




This matter is before the Court on Plaintiff’s Motion to Confirm Award and Enforce Terms 




of Offer of Judgment.  Defendants did not oppose Plaintiff’s application to confirm the January 




14, 2026 award by the arbitrator but did oppose Plaintiff’s motion to enforce the terms of the offer 




of judgment.  The parties briefed the issues, and this Court heard arguments on the motion on 




February 11, 2026.     




I. PROCEDURAL HISTORY AND RELEVANT FACTS




Plaintiff commenced a civil action in the Court of Common Pleas for Anderson County on 




May 21, 2024 (Civil Action No. 2024-CP-04-01069) alleging that she fell and sustained injuries 




when she was a resident in the memory care unit at Dominion Anderson.  On August 6, 2024, 




Plaintiff filed and served an Offer of Judgment in the amount of $350,000.00 pursuant to S.C. 




Code Ann. § 15-35-400 and Rule 68, SCRCP.  Defendants did not accept the offer.  On August 9, 




2024, the Court entered a consent order referring the case to binding arbitration and staying the 
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litigation.  The arbitration hearing was conducted on January 6-8, 2026.  On January 14, 2026, the 




arbitrator issued an award in favor of Plaintiff which exceeded $350,000.  On January 29, 2026, 




Plaintiff filed a motion in this Court to confirm the arbitration award and enforce the terms of the 




offer of judgment.  (The arbitrator’s decision and award was filed under seal to preserve 




confidentiality.)  Plaintiff never asked the arbitrator to enforce the terms of the offer of judgment.  




Defendants opposed the motion to enforce the terms of the offer of judgment but did not oppose 




the motion to confirm the arbitration award.   




II. LEGAL ANALYSIS 




 




Plaintiff asks the Court to confirm the arbitrator’s award under the South Carolina Uniform 




Arbitration Act, S.C. Code Ann. §§ 15-48-10 et seq. (“UAA”).  However, the UAA does not apply 




to a “claim arising out of personal injury, based on contract or tort.”  S.C. Code Ann. § 15-48-




10(b).  Since Plaintiff’s claim arises out of a personal injury, the UAA does not apply to the parties’ 




arbitration agreement or to the arbitration conducted in this matter.  Instead, the Federal Arbitration 




Act, 9 U.S.C. §§ 1-16 (“FAA”), applies.  Plaintiff’s civil action was appropriately stayed upon the 




consent motion of the parties in accordance with the FAA.  See 9 U.S.C. § 3.  Upon Plaintiff’s 




application, this Court may confirm the arbitrator’s award pursuant to the FAA.  See 9 U.S.C. § 9.  




In confirming an arbitration award, the Court does not adjudicate the underlying dispute 




but only gives legal effect to the binding resolution the parties obtained through arbitration by 




entering a judgment or decree making the arbitrator’s award enforceable.  The “‘confirmation of 




an arbitration award is a summary proceeding that merely makes what is already a final arbitration 




award a judgment of the court.’”  Teamsters Loc. 177 v. United Parcel Serv., 966 F.3d 245, 248 




(3d Cir. 2020) (citing Florasynth, Inc. v. Pickholz, 750 F.2d 171, 176 (2d Cir. 1984)).  Here, 




Plaintiff has applied to this Court for an order confirming the arbitrator’s award and Defendants 
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do not oppose the motion to confirm the award.  Accordingly, the Court finds that the award should 




be confirmed.    




Defendants oppose Plaintiff’s motion to enforce the terms of the offer of judgment, which 




was filed on August 6, 2024, three days before the Plaintiff’s court case was referred to binding 




arbitration and the litigation was stayed.  Defendants argue that Plaintiff’s offer of judgment is 




inapplicable to this arbitration because an arbitration proceeding is not a civil action.  S.C. Code 




15-35-400 and Rule 68 of the South Carolina Rules of Civil Procedure govern offers of judgment




in South Carolina.  Rule 68 states that any “party in a civil action…may file…a written offer of 




judgment…”  SCRCP 68 (emphasis added).  S.C. Code Ann. Section 15-35-400 provides, “…after 




commencement of any civil action…any party may…file with the clerk of the court a written offer 




of judgment…”  S.C. Code Ann. § 15-35-400 (emphasis added).  By the plain terms of both the 




statute and the court rule, offers of judgment apply only to civil actions.    




 Arbitration is fundamentally distinct from a civil action.  “[A]rbitration is not litigation 




carried on by other means.  It is intended to be, and it is, an alternative means for resolving disputes 




without the cost and delay of a lawsuit.”  White v. Preferred Research, Inc., 315 S.C. 209, 212, 




432 S.E.2d 506, 508 (Ct. App. 1993).  The South Carolina Court of Appeals reaffirmed the 




principle in Lauro v. Visnapuu: “Arbitration is not litigation carried on by other means but is an 




alternative means for resolving disputes without the cost and delay of a lawsuit.”  351 S.C. 507, 




516, 570 S.E.2d 551, 555 (Ct. App. 2002) (citing White, supra).  Federal courts also consistently 




distinguish between arbitration proceedings and civil actions, treating arbitration as an alternative 




dispute resolution mechanism that operates outside of the court system.  In Morrison v. Colorado 




Permanente Medical Group, P.C., the court held, “Arbitration is an alternative dispute resolution 




mechanism designed to avoid the need for filing a civil action or to resolve a civil action. 
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Moreover, cases and statutes discuss consistently the terms ‘arbitration’ and ‘civil action’ in a 




manner that leaves no doubt that arbitration is a creature separate from, and not just a form of civil 




action.”  983 F. Supp. 937, 944 (D. Colo. 1997). 




When Plaintiff’s civil court case was referred to binding arbitration, the litigation was 




stayed pending resolution of the matter by means of arbitration, an alternative dispute resolution 




mechanism, not a civil action.  This Court finds that the offer of judgment rule is inapplicable to 




arbitration because arbitration is not a civil action.  Therefore, Plaintiff’s motion to enforce the 




terms of the offer of judgment is denied.  




III. DECISION 




The arbitrator’s award, filed with the Court under seal, is CONFIRMED, and Plaintiff’s 




motion to enforce the terms of the offer of judgment is DENIED. 
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FORM 4  




STATE OF SOUTH CAROLINA        JUDGMENT IN A CIVIL CASE  




COUNTY OF       




IN THE COURT OF COMMON PLEAS      CASE NO.        
 




 




      




  




      




PLAINTIFF(S)  DEFENDANT(S) 
 




 




DISPOSITION TYPE (CHECK ONE) 




 JURY VERDICT. This action came before the court for a trial by jury.  The issues 




have been tried and a verdict rendered. 
 




 DECISION BY THE COURT.  This action came to trial or hearing before the court. 




The issues have been tried or heard and a decision rendered.  
 




 ACTION DISMISSED (CHECK REASON):  Rule 12(b), SCRCP;  Rule 41(a), 




SCRCP (Vol. Nonsuit);  Rule 43(k), SCRCP (Settled); 




 Other       
 




 ACTION STRICKEN (CHECK REASON):  Rule 40(j), SCRCP;  Bankruptcy; 




 Binding arbitration, subject to right to restore to confirm, vacate or modify 




      arbitration award;  




   Other       
 




  STAYED DUE TO BANKRUPTCY 




 




  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 




   Affirmed;   Reversed;   Remanded;   




 Other        
   




  NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 




ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.  




IT IS ORDERED AND ADJUDGED:  See attached order (formal order to follow)  Statement of Judgment 




by the Court:  




 




ORDER INFORMATION 




This order  ends  does not end the case.                                                   See Page 2 for additional information.  




  




For Clerk of Court Office Use Only  
 




 




This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a 




copy mailed first class to any party not proceeding in the Electronic Filing System on                         . 




 




  




  




  




  




  




  




  




NAMES OF TRADITIONAL FILERS SERVED BY MAIL 




Thomas W Cox Attorney in Fact




02/13/2026




✔




2024CP0401069




This matter was before the Court on 2/11/26 pursuant to the Plaintiff's motion ton Confirm Award and to Enforce Terms of Offer of
Judgment. After reviewing the file and hearing arguments of counsel. The Court DENIES the motion to apply the offer of judgment
to the arbitration award. The Court rejects the argument that reservation of rights in the arbitration agreement allowed a parallel
litigation to exist with the arbitration. All issues of the offer of judgment could have been submitted to the arbitrator. The role of the
Circuit Court is to confirm the arbitration award provided it was entered into in accordance with the law. The arbitration award in
this matter is CONFIRMED. Attorney Lehn is directed to submit a formal order outlining the procedural history, pertinent facts, and
applicable law within ten (10) days, copying Attorney Mullman with same prior to submission to the Court.




Dominion Anderson Llc et al




✔




Mary Gray et al




Anderson




✔
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Court Reporter:       
 
E-Filing Note:  The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's 




entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to 




parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.  
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STATE OF SOUTH CAROLINA 




 




COUNTY OF ANDERSON 




 




Mary Gray, by and through her Attorney-In-




Fact, Nina Edmondson,  




 




                                    Plaintiff, 




 




v. 




 




Dominion Anderson, LLC d/b/a Dominion 




Senior Living of Anderson; Dominion 




Senior Living, LLC; Dominion 




Development Group, LLC; Dominion 




Group, LLC; and Dominion Management 




Group, LLC, 




 




      Defendants. 




IN THE COURT OF COMMON PLEAS 




 




Civil Action No: 2024-CP-04-01069 




 




 




 




 




CONSENT ORDER TO REFER CASE TO 




BINDING ARBITRATION AND TO STAY 




LITIGATION 




THIS MATTER is before the Court pursuant to this Consent Order duly executed by 




counsel for the Parties in the above-captioned matter and submitted to this Court.  Plaintiff and 




Defendants (hereinafter “Parties”) have reached an agreement that the matters between them will 




be referred to binding arbitration and this litigation be stayed. Therefore, the Court orders the 




following: 




1. The matters raised in Plaintiff’s Complaint and any other known matter which can 




be or may have been asserted between the Parties and/or arising between the Parties in this case 




shall be referred to binding arbitration before Anne Culbreath, Esquire.  If this arbitrator is not 




available, the Parties will attempt to secure and agree upon another arbitrator, but if the Parties 




cannot agree upon an arbitrator, they will petition the Circuit Court to appoint an arbitrator 




2. That the dispute between the Parties related to discovery, evidentiary matters, 




dispositive motions and any other matter which would properly be before this Court shall be heard 
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and resolved by the arbitrator according to the South Carolina Rules of Civil Procedure and South 




Carolina Rules of Evidence. 




3. This matter shall be stayed until the entry of an arbitration award or until a




settlement is reached between the Parties.  This Court shall retain jurisdiction to issue and enforce 




subpoenas duly served pursuant to Rule 45 of the South Carolina Rules of Civil Procedure. 




4. All remedies that would otherwise be available to Plaintiff under applicable federal,




state and local laws remain available in the arbitration.  The damages which are recoverable in the 




arbitration shall be those damages to which Plaintiff would otherwise be entitled according to the 




laws of the State of South Carolina.  Any contractual limitations regarding the amount or type of 




damages that are recoverable shall not be enforced in the arbitration.  




5. The Parties will conduct discovery related to the issues of the claim.  The scope of




discovery shall be that defined by Rule 26 of the South Carolina Rules of Civil Procedure. 




6. Plaintiff shall pay $250 towards the cost of the arbitrator’s fees.  The Defendants




shall pay the remainder of the arbitrator’s fees. 




7. The Parties may designate portions of deposition testimony, subject to any




objection, as part of their arbitration presentation without the formality of calling the witnesses 




live or demonstrating their unavailability and the Parties may also call Parties to testify by phone 




or video conference without the formality of calling the witnesses live or demonstrating their 




unavailability. 




8. An Arbitrator’s Award will consist of a written statement stating the disposition of




each claim within 10 days of the final hearing. 
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9. The Parties will conduct a mediation with Kip Darwin, Esquire, Darren Sanders,




Esquire, or Rob Hassold, Esquire after Defendants have had the opportunity to depose Plaintiff, 




and prior to the arbitration.  Plaintiff will provide a settlement demand before proceeding to this 




mediation.  If these mediators are not available, the Parties will attempt to secure and agree upon 




another mediator, but if the Parties cannot agree upon a mediator, they will petition the Circuit 




Court to appoint a mediator. 




10. The Parties shall jointly submit a Stipulation of Dismissal at the conclusion of this




matter. 




11. That this agreement may be amended by consent of the Parties, or by order of the




arbitrator for good cause shown. 




This _____ day of _____, 2024. 




    Presiding Judge 
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WE SO CONSENT: 




 




 




   s/ Timothy Maio    




Trip Lehn (SC Bar #76582) 




Timothy Maio (SC Bar #105171) 




Huff Powell Bailey 




15 S. Main Street, Suite 602 




Greenville, SC  29601 




T: (864) 400-5949 




tlehn@huffpowellbailey.com 




tmaio@huffpowellbailey.com 




 




Attorneys for Defendants 




 




 




 




 




 




 




 




  s/ Ray Mullman, Jr.     




Gary W. Poliakoff (SC Bar #4488) 




Ray Mullman, Jr., (SC Bar #8662) 




Poliakoff & Associates, P.A. 




125 Magnolia Street 




P.O. Box 1571 




Spartanburg, SC 29304 




(864) 582-5472 




atty@gpoliakoff.com 




rmullmanjr@gmail.com 




 




Carolyn Baird 




Jones Law Firm, P.A. 




P.O. Box 987 




Anderson, SC 29622 




(864) 224-3474 




 




Attorneys for Plaintiff  
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STATE OF SOUTH CAROLINA 




 
IN THE COURT OF COMMON PLEAS 




 
COUNTY OF ANDERSON 




 
C.A. No.: 2024-CP-04-01069 




 
 




 
Jury Trial Requested 




Mary Gray, by and through her Attorney-In-
Fact, Thomas W. Cox, 




 
 




Plaintiff, AMENDED SUMMONS 
vs.  




Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 




 
 




 
Defendants. 




 
 




 
YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, a copy 




of which is hereby served upon you, and to serve a copy of your Answer to Complaint on the 




subscriber at their offices, 215 Magnolia Street, Post Office Box 1571, Spartanburg, South 




Carolina, 29306 (29304) within thirty (30) days after service, exclusive of the date of such service; 




and if you fail to answer the Complaint within that time, judgment by default will be rendered 




against you for the relief demanded in the Complaint.  




      s/Gary W. Poliakoff. 
Gary W. Poliakoff,  S.C. Bar # 4488 
atty@gpoliakoff.com 
Ray Mullman, Jr., S.C. Bar #8662  
rmullmanjr@gmail.com 
Poliakoff & Associates, P.A. 
215 Magnolia Street 
P. O. Box 1571 
Spartanburg, SC  29304 
(864) 582-5472 
 
Carolyn Baird 
Jones Law Firm, P.A. 
P.O. Box 987 
Anderson, SC 29622 
(864)224-3474 




Date: June 6, 2025 
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STATE OF SOUTH CAROLINA  
IN THE COURT OF COMMON PLEAS 




 
COUNTY OF ANDERSON 




 
C.A. No.: 2024-CP-04-01069 




  
 




Mary Gray, by and through her Attorney-In-
Fact, Thomas W. Cox, 




 
 




Plaintiff, AMENDED COMPLAINT 
  




(Jury Trial Demanded) 
vs.  




 
Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 




 
 




 
Defendants. 




 
 




 
Plaintiff, Mary Gray, by and through her Attorney-in-Fact, Thomas W. Cox (hereinafter 




“Plaintiff”), complains of the Defendants, and respectfully allege as follows: 




PARTIES & JURISDICTION 




1. That the Plaintiff, Mary Gray, is a citizen and resident of Anderson County, South Carolina. 




Plaintiff Mary Gray was a resident of Defendant’s facility during the relevant time period which 




is located in Anderson County, South Carolina. 




2. That the Court appointed Thomas W. Cox as the Conservator for Mary Gray On 




January 21, 2025. Thomas W. Cox is also a citizen and resident of Anderson County. 




3. Mary Gray was a vulnerable adult as defined by the South Carolina Omnibus Adult 




Protection Act. 




4. Upon information and belief, Dominion Anderson, LLC d/b/a Dominion Senior Living of 




Anderson is a limited liability corporation organized and existing under the laws of the State of 




Tennessee and conducts business and maintains an office in Anderson, South Carolina.  




5.  Upon information and belief, Dominion Senior Living, LLC, is a corporation organized 




and existing under the laws of the State of Tennessee and conducts business in Anderson, South 




Carolina.   
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6. Upon information and belief, Dominion Development Group, LLC, is a corporation




organized and existing under the laws of the State of Tennessee and conducts business in




Anderson, South Carolina.




7. Upon information and belief, Dominion Group, LLC, is a corporation organized and




existing under the laws of the State of Tennessee and conducts business in Anderson, South




Carolina.




8. Upon information and belief, Dominion Management Group, LLC, is a corporation




organized and existing under the laws of the State of Tennessee and conducts business in




Anderson, South Carolina.




9. Upon information and belief, Dominion Senior Living, LLC, Dominion Development




Group, LLC, Dominion Group, LLC, and Dominion Management Group, LLC, provided




management and operational services to the facility and derived substantial revenue from such




services.




10. Defendants had the right and power to direct and control their employees and/or agents in




the business of delivering care and services for a fee through community residential care facilities




and elder facilities and they are personally, directly, jointly and severally liable for the acts and




omissions committed.




11. Defendants were paid a fee to deliver care and services and had authority, express or




implied, to control the means and agents employed to execute care at the facility at all times during




the residency of Mary Gray and subject matter jurisdiction over this case and venue is proper in




this Court.




12. That the above-named Defendants are liable as to all damages alleged herein since their




negligent, grossly negligent, reckless and wanton acts and omissions, singularly or in combination,




are a direct and proximate cause of the Plaintiffs’ damages, injuries and losses.




GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS 




13. Relevant and consistent allegations contained in paragraphs 1 through 12 are incorporated




by reference as if written verbatim herein.




14. Defendants held themselves out to the Plaintiff and the general public to provide custodial




care and supervision pursuant to S.C. Regulation 61-84, and to have the expertise necessary to




maintain and promote the health and safety of vulnerable adults unable to care for themselves.
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15. At the time of her admission to the Defendants’ facility, Mary Gray was dependent upon 




the care provided by employees and agents of the Defendants, and Defendants were required to 




operate the facility for the safety and well-being of the residents, and provide the necessary care 




in a safe manner to prevent injury, which they failed to do. 




16. Defendants held themselves out to be staffed adequately so as to provide 24 hour care and 




supervision to residents, including Mary Gray, and including the provision of emergency care. 




17. Defendants were negligent in failing to transfer Mary Gray out of the facility when they 




could no longer meet her needs and safety; failing to properly assess for fall risk; failing to provide 




a safe environment; failing to provide an adequate care plan; failing to provide adequate fall 




prevention interventions; and failing to supervise Mary Gray to avoid preventable falls; all of 




which caused or contributed to her surgery, hospitalization, and medical bills. 




18. Upon information and belief, Defendants were licensed under the laws of the State of South 




Carolina and were required to provide reasonable and prudent elder care to Mary Gray pursuant to 




S.C. Regulation 61-84 and industry standards pertinent to assisted living facilities. 




19.  Section 801., Regulation 61-84, Standards for Licensing Community Residential Care 




Facilities, lists requirements for individuals eligible for admission and retention in community 




residential care facilities. 




20.  Regulation 61-64 Section 801.B., states, “The facility shall admit and retain only those 




persons whose needs can be met by the accommodations and services provided.” 




21. Regulation 61-84 Section 801.C.3., states, “Persons not eligible for admission/retention 




are: Any person needing hospitalization or nursing care."  




22. Regulation 61-84 Section 801.C.4., states, “Persons not eligible for admission/retention 




are: Anyone needing the continuous daily attention of a facility staff licensed nurse…” 




23. Regulation 61-84 Section 801.D., states, "Residents whose condition changes to a degree 




that nursing home care may be required, ... shall be examined by physician or other authorized 




healthcare provider regarding the possible necessity for transfer to a facility where the resident's 




eligibility for admission is appropriate."  




24. Regulation 61-84 Section 801.E. states, "When the provision of care/services in the facility, 




combined with other appropriately licensed services, in accordance with facility policy, e.g., 




hospice, home health, as may be ordered by a physician or other authorized health care provider, 




does not meet the needs of the resident, or if any resident becomes in need of continuous medical 
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or nursing supervision, or the facility does not have the capability to provide necessary 




care/services, the resident shall be transferred within 30 days to a location which shall meet those 




needs. The administrator shall coordinate this transfer with the resident, next-of-kin/responsible 




party, and sponsor." 




25. Regulation 61-84 Section 401.A states “Written policies and procedures addressing each 




section of this regulation regarding resident care, rights, and the operation of the facility shall be 




developed and implemented, and revised as required in order to accurately reflect actual facility 




operation. 




26. Regulation 61-84 Section 401.B states “The policies and procedures shall describe the 




means by which the facility shall assure that the standards described in this regulation, which the 




licensee has agreed to meet, as confirmed by application for licensing, are met.” 




27. Regulation 61-84 Section 501.A states “Appropriate staff members/volunteers in numbers 




and training shall be provided to perform those duties that result in compliance to the regulation, 




to suit the needs and condition of the residents, and meet the demands of effective emergency on-




site action that might arise. The facility may elect to not allow volunteers to work in the facility. 




Training requirements/qualifications for the tasks each performs shall be in compliance with all 




local, state, and federal laws, and current professional organizational standards.” 




28. Regulation 61-84 Section 503.A states “There shall be a staff member actively on duty at 




all times that the facility is occupied by residents and immediately accessible to all residents to 




whom the residents can report injuries, symptoms of illness, or emergencies, and who is 




responsible for assuring that appropriate action is taken promptly. This responsible staff member 




is defined as an adult, who through training or work experience, is capable of recognizing and 




reporting significant changes in the physical or mental condition of each resident.” 




29. Regulation 61-84 Section 503.B states “The number and qualifications of staff 




members/volunteers shall be determined by the number and condition of the residents. There shall 




be sufficient staff members/volunteers to provide supervision, direct care and basic services for 




residents, e.g., those with Alzheimer's disease and/or related dementia or in an Alzheimer's special 




care unit or program.” 




30. The Defendants had an obligation to employ sufficient number of caregivers who were 




qualified to supervise and keep Mary Gray safe, and to render reasonable care and safety to a 
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resident in the condition of Mary Gray, and in accordance with federal and state regulations, as 




well as the representations made by the Defendants. 




31. Additionally, pursuant to South Carolina law, the Defendants had a duty to ensure that care 




and services were rendered effectively and safely; that precautions are taken for residents at risk 




for falls; and to provide assistance and supervision to residents, as needed, during activities of 




daily living to prevent them from experiencing preventable falls. 




32.   Furthermore, without limitation, Defendantd had a duty to comply with all current federal, 




state and local laws and regulations concerning resident care, resident rights and protections, 




including, but not limited to, The Adult Protection Act of South Carolina Code §43-35-5, et seq; 




South Carolina Department of Health and Environmental Control Regulations for Community 




Residential Care Facilities, Regulations 61-84, et seq; the South Carolina Nurse Practice Act; 




Board of Nursing Advisory Opinions; Sections 44-81-10, et seq, of the S.C. Code of Laws, 1976, 




as amended; Resident’s Bill of Rights; as well as all local, state, and federal laws and current 




professional organization standards. 




33. Upon information and belief, the Defendants failed to provide sufficient and qualified staff 




to ensure that all necessary care, including emergency care, was delivered to Mary Gray. 




34. Upon information and belief, the Defendants failed to ensure that the proper treatment was 




delivered to Mary Gray, and failed to act reasonably under the circumstances. 




35. That the Defendants are liable and responsible for the acts and delicts of their employees, 




agents and servants. 




36. That the Defendants, their officers, agents, servants, and employees negligently, recklessly, 




and carelessly failed to operate and manage the facility for the safety and well-being of the 




residents including Mary Gray, and failed to provide the care, treatment, and supervision to keep 




Mary Gray safe from preventable harm. 




37. That, upon information and belief, Mary Gray' health conditions were aggravated and 




exacerbated by the Defendants’ failure to properly supervise her or monitor her condition, in that 




she suffered preventable falls, which caused her to suffer injuries that required surgery, 




hospitalization and medical bills. 




38. That, upon information and belief, during Mary Gray’s residency, the facility was 




understaffed, and suffered a high turnover rate, and it failed to properly screen, train, supervise, 
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and discipline its staff, and to put them in suitable positions for their skills, experience, and 




competence. 




FOR A FIRST CAUSE OF ACTION 
(Negligence/Recklessness) 




 
39. Plaintiffs reallege and reiterate paragraphs 1 through 38, as though fully set forth herein 




verbatim, and further allege: 




40. That Defendants had a duty of due care to their residents; to discover, warn and/or prevent 




risks; to take reasonable safety precautions; to eliminate unreasonable risks; to transfer when the 




facility could no longer meet her needs or keep her safe; and to provide proper protection from 




harm. 




41. The Defendants by and through their agents, servants, and employees, were negligent, 




willful, wanton, reckless, careless and grossly negligent and deviated from the expected standards 




of skill, care and learning in their treatment of Mary Gray during her residency. More particularly 




the Defendants were negligent in the following particulars: 




a. failing to properly supervise as required, and as promised to the family upon 
admission; 




b. failing to provide the care, supervision and monitoring of residents, and in particular 
Mary Gray, which was required by law and which was necessary for her health and 
safety; 




c. failing to hire, train, and supervise personnel to properly prevent injuries to 
residents and, in particular, Mary Gray; 




d. failing to provide sufficient numbers of qualified personnel including nurses, nurses 
assistants, medication aides, and/or orderlies to meet the safety and needs of Mary 
Gray; 




e. failing to abide by applicable federal and state laws governing assisted living  
facilities and nursing care; 




f. failing to hire a sufficient number of trained and competent staff; 
g. failing to follow the licensing and regulatory rules of the State of South Carolina; 
h. failing to develop and follow an appropriate Plan of Care; 
i. failing to properly monitor Mary Gray; 
j. failing to appropriately provide Mary Gray emergency services; 
k. failing to monitor and assess Mary Gray adequately for pain and discomfort; 
l. failing to treat Mary Gray with dignity and respect; 
m. failing to exercise due care; 
n. failing to ensure that Mary Gray was timely transferred to a hospital for emergency 




care; 
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o. failing to have in place proper and adequate policies, procedures and protocols for 
management of residents in need of emergency services or, if such policies, 
procedures and protocols were in place, in failing to use due care to enforce them; 




p. failing to transfer Mary Gray out of the facility when Defendant knew or should 
have known that Mary Gray needed more care than Defendant could provide; 




q. such other particulars as may be ascertained through discovery procedures 
undertaken pursuant to South Carolina Rules of Civil Procedure. 




 
42. That, as a result, Mary Gray experienced hospitalization, injuries and broken bones, 




incurred significant medical bills, prolonged conscious pain and suffering, and mental anguish. 




FOR A SECOND CAUSE OF ACTION 
(Breach of Fiduciary Duty) 




 
43. Relevant and consistent allegations contained in paragraphs 1 through 42 are incorporated 




by reference as if written verbatim herein. 




44. That, according to the South Carolina Adult Protection Act, at all times relevant hereto 




Mary Gray was considered a vulnerable adult. 




45. That Mary Gray trusted in, confided in and relied upon Defendants to use their expertise 




and discretion for Ms. Gray’s care and safety. 




46. That Defendant accepted Mary Gray’s trust and reliance and so became responsible for 




Ms. Gray’s health while residing at the assisted living facility. 




47. That, as a result of aforementioned reliance and trust upon Defendant, Mary Gray’s 




physical, mental and emotional health were placed in the hands of Defendant. 




48. That Defendants breached this fiduciary relationship by allowing Mary Gray’s physical, 




mental and emotional health to deteriorate during her residency at the assisted living facility, and 




in failing to develop a care plan to prevent falls, thereby proximately causing all damages and 




injuries referenced herein. 




THIRD CAUSE OF ACTION 
(Corporate Negligence) 




 
49. Relevant and consistent allegations contained in paragraphs 1 through 48 are incorporated 




by reference as if written verbatim herein. 




51. Upon information and belief, the Corporate Defendants implemented a business plan for 




the Facility that sought to maximize profits at the expense of patient care. Defendants controlled 




all aspects of the Facility, including but not limited to, receiving and controlling all revenues 
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generated by the Facility, preparing the budget, and establishing staffing levels. In order to 




maximize profits, Defendants excessively and dangerously underfunded the Facility such that 




neither nursing staff in adequate numbers nor adequate training of such staff could be provided to 




protect Facility residents from foreseeable harm. 




52. Upon information and belief, the Corporate Defendants withheld resources from the 




Facility to the physical, mental, and psychosocial detriment of its residents. Funds which were 




required by law to be used for the protection of Facility residents were instead intentionally 




diverted to increase the profits of Defendants. 




53. Upon information and belief, the Corporate Defendants made matters worse by 




encouraging the admission of residents whose care needs were higher than average, which resulted 




in higher financial gain from those residents. However, Defendants failed to provide the increased 




resources necessitated by admitting these high acuity residents, and did not adequately staff, or 




provide the necessary training to accommodate the level of care these residents required, 




particularly registered nurses, which put all residents of the Facility at even greater risk of harm.  




54. As a result of the Corporate Defendants negligent management and use of resources, the 




facility could not properly supervise, monitor, and keep the residents safe, including Mary Gray, 




resulting in her injuries, hospitalizations, and medical bills. 




WHEREFORE, Plaintiffs pray for judgment against the Defendant for actual and punitive 




damages in the sums deemed appropriate by the Court, for the costs of this action, and for such 




other and further relief as this Court may deem just and proper.   




 
Respectfully submitted, 




 
s/Gary W. Poliakoff 
Gary W. Poliakoff (S.C. Bar # 4488) 
atty@gpoliakoff.com 
Ray Mullman, Jr. (S.C. Bar # 8662) 
rmullmanjr@gmail.com 
POLIAKOFF & ASSOCIATES, P.A. 
215 Magnolia Street 
P.O. Box 1571 
Spartanburg, SC  29304 
(864) 582-5472 
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Carolyn Baird 
Jones Law Firm, P.A. 
P.O. Box 987 
Anderson, SC 29622 
(864)224-3474 
 
Attorneys for the Plaintiffs 
 
 
 
 




Date: June 6, 2025 
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PXVW�EH�LQFOXGHG�E\�WKH�FOHUN�LQ�WKH�UHFRUG�RI�WKH�FDVH���




7KH�VWDWXWRU\�ODQJXDJH�LV�WKH�VDPH��<RXU�+RQRU���6R�E\�WKH�




SODLQ�WHUPV�RI�ERWK�WKH�VWDWXWH�DQG�WKH�FRXUW�UXOH��RIIHUV�




RI�MXGJPHQW�DSSO\�RQO\�WR�FLYLO�DFWLRQV���
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�����1RZ��DUELWUDWLRQ�LV�IXQGDPHQWDOO\�GLVWLQFW�IURP�D�FLYLO�




DFWLRQ���$V�\RX�NQRZ��DUELWUDWLRQ�LV�QRW�OLWLJDWLRQ�FDUULHG�




RQ�E\�RWKHU�PHDQV���,W�LV�LQWHQGHG�WR�EH�DQG�LV�DQ�




DOWHUQDWLYH�PHDQV�IRU�UHVROYLQJ�GLVSXWHV�ZLWKRXW�WKH�FRVW�




DQG�GHOD\�RI�D�ODZVXLW��DQG�WKDW
V�IURP�D�&RXUW�RI�$SSHDOV�




FDVH�LQ������IURP�:KLWH��DQG�WKDW
V�FLWHG�LQ�RXU�EULHI���




7KLV�SULQFLSOH�KDV�EHHQ�UHDIILUPHG�E\�WKH�&RXUW�RI�$SSHDOV�




LQ�PXOWLSOH�FDVHV���




�����6R�KHUH�LQ�WKLV�LQVWDQFH��WKH�SDUWLHV�DJUHHG�WR�ELQGLQJ�




DUELWUDWLRQ�WR�UHVROYH�DQ\�GLVSXWHV���7KH�SODLQWLII�GLG�ILOH�




D�ODZVXLW��EXW�ZKHQ�,�VKRZHG�SODLQWLII
V�FRXQVHO�WKH�ELQGLQJ�




DUELWUDWLRQ�DJUHHPHQW��WKH�HQIRUFHDEOH�DJUHHPHQW��WKH�




SODLQWLII�FRQVHQWHG�WR�KDYH�WKH�FDVH�UHIHUUHG�WR�DUELWUDWLRQ�




DIWHU�WKH�OLWLJDWLRQ�ZDV�VWD\HG��DQG�WKDW
V�DSSURSULDWH�




XQGHU�WKH�SURFHGXUHV�RI�WKH�)HGHUDO�$UELWUDWLRQ�$FW���




�����6R�WKH�FDVH�ZHQW�WR�DUELWUDWLRQ�DQG�LW�FHDVHG�WR�EH�D�




FLYLO�FDVH���,W�LV�QRW�D�FLYLO�FDVH���7KH�PDWWHU�ZDV�




DUELWUDWHG�DQG�WKH�DUELWUDWRU�LVVXHG�DQ�DZDUG���




�����1RZ��LW
V�LPSRUWDQW�WR�NQRZ�WKDW�LQ�WKLV�FDVH�WKH�




DUELWUDWLRQ�ZDV�JRYHUQHG�E\�WKH�)HGHUDO�$UELWUDWLRQ�$FW��QRW�




E\�WKH�6RXWK�&DUROLQD�8QLIRUP�$UELWUDWLRQ�$FW��ZKLFK�VD\V�




WKDW�LW�GRHV�QRW�DSSO\�WR�SHUVRQDO�LQMXU\�DFWLRQV���6R�ZH�




QHHG�WR�EH�VXUH�WKDW�ZH
UH�ORRNLQJ�DW�WKH�ODZ�XQGHU�WKH�)$$���




(LWKHU�ZD\�LW�GRHVQ
W�PDWWHU���7KHUH
V�QR�FDVH�LQ�6RXWK�




&DUROLQD�DSSO\LQJ�WKH�8QLIRUP�$UELWUDWLRQ�$FW�WKDW�VD\V�WKDW�
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RIIHUV�RI�MXGJPHQW�DUH�DSSOLFDEOH�WR�DUELWUDWLRQ���6R�WKHUH�




LV�QR�FDVH�RQ�WKDW�LVVXH�DW�DOO���




�����8QGHU�WKH�)$$��LW�JLYHV�QR�FRXUW�WKH�DXWKRULW\�WR�




HQIRUFH�WKH�WHUPV�RI�DQ�RIIHU�RI�MXGJPHQW�LQ�D�SURFHHGLQJ�




OLNH�WKLV�WR�FRQILUP�WKH�DUELWUDWRU
V�DZDUG���7KHUH�LV�D�




FDVH�WKDW�ZH�FLWHG�ZKHUH�WKH�&RXUW�UHFRJQL]HG�LW�KDG�QR�




DXWKRULW\�LQ�D�FRQILUPDWLRQ�SURFHHGLQJ�WR�DZDUG�DWWRUQH\
V�




IHHV�WR�WKH�SODLQWLII���:H�WKLQN�WKDW�WKDW
V�DQDORJRXV��WKDW�




LW
V�QRW�H[DFWO\�RQ�WKH�SRLQW�ZLWK�WKH�RIIHUV�RI�MXGJPHQW���




�����%XW�WKH�)$$�VD\V�QRWKLQJ�DERXW�RIIHUV�RI�MXGJPHQW��DQG�




LW�JLYHV�FRXUWV�QR�DXWKRULW\�WR�DSSO\�RIIHU�RI�MXGJPHQW�




UXOHV�WR�DQ�DUELWUDWRU
V�DZDUG���




�����6R��<RXU�+RQRU��DIWHU�YHU\�FDUHIXO�UHVHDUFK��,�KDYH�




IRXQG�QR�UHSRUWHG�6RXWK�&DUROLQD�RU�IHGHUDO�FDVH�LQ�ZKLFK�




WKH�WHUPV�RI�DQ�RIIHU�RI�MXGJPHQW�ZHUH�HQIRUFHG�LQ�HLWKHU�D�




PRWLRQ�WR�FRQILUP�DQ�DUELWUDWRU
V�DZDUG�RU�D�PRWLRQ�WR�




PRGLI\�RU�FRUUHFW�DQ�DUELWUDWRU
V�DZDUG���$QG�SODLQWLIIV�




KDYH�QRW�PDGH�WKDW�PRWLRQ�KHUH��EXW�WKH\�FRXOG�KDYH���$QG�LI�




WKH\�ZRXOG�KDYH��LW�ZRXOG�VWLOO�EH�WKH�VDPH�DUJXPHQW�WKDW�




RIIHUV�RI�MXGJPHQW�DUH�LQDSSOLFDEOH��




�����1RZ��RQH�RI�WKH�DUJXPHQWV�WKDW�WKH�SODLQWLII�PDNHV�LV�




WKDW�WKH�FRQVHQW�RUGHU�WKDW�WKH�SDUWLHV�DJUHHG�WR��LW�ZDV�




ILOHG�LQ�WKH�FLYLO�DFWLRQ�WR�UHIHU�WR�WKH�FDVH�WR�




DUELWUDWLRQ��SURYLGHV���$OO�UHPHGLHV�WKDW�ZRXOG�RWKHUZLVH�EH�




DYDLODEOH�WR�SODLQWLII�XQGHU�DSSOLFDEOH�RU�IHGHUDO��VWDWH��
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DQG�ORFDO�ODZV�UHPDLQ�DYDLODEOH�LQ�WKH�DUELWUDWLRQ���7KH�




GDPDJHV�ZKLFK�DUH�UHFRYHUDEOH�LQ�WKH�DUELWUDWLRQ�VKDOO�EH�




WKRVH�QR�GDPDJHV�WR�ZKLFK�SODLQWLII�ZRXOG�RWKHUZLVH�EH�




HQWLWOHG�DFFRUGLQJ�WR�WKH�ODZV�RI�WKH�VWDWH�RI�6RXWK�




&DUROLQD���$Q\�FRQWUDFWXDO�OLPLWDWLRQV�UHJDUGLQJ�WKH�DPRXQW�




RU�W\SH�RI�GDPDJHV�WKDW�DUH�UHFRYHUDEOH�VKDOO�QRW�EH�




HQIRUFHG�LQ�WKH�DUELWUDWLRQ���




�����1RZ��WKHUH
V�D�FRXSOH�RI�WKLQJV�WR�XQGHUVWDQG�DERXW�




WKLV�ODQJXDJH���7KH�ILUVW�LV��WKH\
UH�WU\LQJ�WR�VD\���$OO�




UHPHGLHV�DYDLODEOH�XQGHU�IHGHUDO��VWDWH��DQG�ORFDO�ODZV�




UHPDLQ�DYDLODEOH����:HOO��WKLV�LV�D�VWDWH�ODZ�SHUVRQDO�




LQMXU\�DFWLRQ���6R�XQGHU�6RXWK�&DUROLQD�ODZ��ZH
UH�RQO\�




WDONLQJ�DERXW�WKH�GDPDJHV�DYDLODEOH�LQ�D�SHUVRQDO�LQMXU\�




FDVH���7KHUH�DUH�QR�IHGHUDO�UHPHGLHV�RU�GDPDJHV�DYDLODEOH�




DQG�WKHUH�DUH�QR�ORFDO�GDPDJHV�RU�UHPHGLHV�DYDLODEOH���6R�




ZH
UH�WDONLQJ�DERXW�6RXWK�&DUROLQD�GDPDJHV���




�����1RZ��WKH�DUELWUDWLRQ�DJUHHPHQW�SURYLGHG�WKDW�WKH�




DUELWUDWRU�FRXOG�QRW�DZDUG�SXQLWLYH�GDPDJHV���7KLV�SURYLVLRQ�




RYHUURGH�WKDW�WHUP�RI�WKH�DJUHHPHQW��DQG�LW�DOORZV�IRU�WKH�




SRVVLELOLW\�WKDW�WKH�DUELWUDWRU�FRXOG�DZDUG��QRW�RQO\�




HFRQRPLF�GDPDJHV�DQG�QRQ�HFRQRPLF�GDPDJHV��EXW�DOVR�SXQLWLYH�




GDPDJHV���8QIRUWXQDWHO\�IRU�WKH�GHIHQGDQWV��VKH�GLG�QRW�




DZDUG�SXQLWLYH�GDPDJHV��EXW�WKDW�ZRXOG�KDYH�EHHQ�D�




SRVVLELOLW\���




�����%XW�WKHUH�ZDV�QR�ODQJXDJH�LQ�WKLV�RUGHU�WKDW�VD\V�WKDW�
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RIIHUV�RI�MXGJPHQW�ZRXOG�EH�DSSOLHG�RU�FRXOG�EH�DSSOLHG��RU�




WKDW�WKH�RIIHU�RI�MXGJPHQW�UXOH�WKDW�DSSOLHV�WR�FLYLO�FDVHV�




FRXOG�EH�DSSOLHG�WR�WKLV�DUELWUDWLRQ���7KH�LQWHQW�RI�WKH�




DJUHHPHQW�WKDW�WKH�UXOHV�RI�FLYLO�SURFHGXUH�DQG�WKH�6RXWK�




&DUROLQD�5XOHV�RI�(YLGHQFH�ZHUH�JRLQJ�WR�DSSO\�WR�WKH�




DUELWUDWLRQ�ZDV�WR�PDNH�LW�FOHDU�WKDW�ZH�ZHUHQ
W�JRLQJ�WR�




XVH�DQ�DOWHUQDWLYH�VHW�RI�UXOHV�WKDW�VRPHWLPHV�LV�GRQH�LQ�




DUELWUDWLRQ�SURFHHGLQJ���0D\EH�PRUH�OLPLWHG�GLVFRYHU\��PD\EH�




GLIIHUHQW�SURFHGXUDO�UXOHV�DERXW�SUHSDULQJ�WKH�FDVH�IRU�WKH�




KHDULQJ���




�����1RZ��ZH�ZHUH�JRLQJ�WR�DELGH�E\�WKH�GLVFRYHU\�UXOHV�




XQGHU�WKH�6RXWK�&DUROLQD�UXOHV�RI�SURFHGXUH��OHW�WKH�




DUELWUDWRU�UHVROYH�DQ\�GLVFRYHU\�GLVSXWHV�SXUVXDQW�WR�WKRVH�




UXOHV��DQG�WKHQ�DW�WKH�KHDULQJ��ZH�ZHUH�JRLQJ�WR�DSSO\�WKH�




UXOHV�RI�HYLGHQFH���




�����6R�WKDW
V�WKH�PHDQLQJ�RI�WKDW�ODQJXDJH���,W�GRHV�QRW�




PHDQ�WKDW�HYHU\�UXOH�RI�FLYLO�SURFHGXUH�WKDW�DSSOLHV�WR�




FRXUW�FDVHV�VKRXOG�WKHQ�DSSOLFDEOH�LQ�WKH�DUELWUDWLRQ���7KDW�




LV�QRW�ZKDW�ZH�DJUHHG�WR�DQG�WKDW�LV�QRW�WKH�PHDQLQJ����




WKDW
V�QRW�WKH�REYLRXV�PHDQLQJ�RI�WKH�SODLQ�ODQJXDJH�RI�WKLV�




GRFXPHQW���




6R�,�XQGHUVWDQG�WKDW�LW�VD\V�WKH�UXOHV�RI�FLYLO�




SURFHGXUH�DUH�JRLQJ�WR�DSSO\��EXW�WKDW�GRHVQ
W�PHDQ�WKDW�WKH�




DUELWUDWLRQ�EHFRPHV�D�FLYLO�FDVH�




�����2QH�RI�WKH�SODLQWLII
V�DUJXPHQWV�KDV�WR�GR�ZLWK�WKH�
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LQWHUSUHWDWLRQ�RI�WKH�UXOH�DQG�WKH�VWDWXWH�LWVHOI���,I�\RX�




ORRN�DW�SDUW��E��XQGHU�WKH�UXOH��WKH�FRQVHTXHQFHV�RI�QRW�




DFFHSWLQJ�DQ�RIIHU�RI�MXGJPHQW���,W�VD\V�LI�WKH\�JHW�D�PRUH�




IDYRUDEOH�YHUGLFW�RU�GHWHUPLQDWLRQ�WKDQ�WKH�UHMHFWHG�RIIHU��




DQG�WKH�RIIHU�LV�WR�SODLQWLII��WKHQ�HLJKW�SHUFHQW�LQWHUHVW�




LV�FRPSXWHG�RQ�WKH�DPRXQW�RI�WKH�YHUGLFW�RU�DZDUG�IURP�WKH�




GDWH�RI�WKH�RIIHU�WR�WKH�GDWH�RI�WKH�HQWU\�RI�WKH�MXGJPHQW���




�����2ND\���6R�WKHLU�DUJXPHQW�LV��LW�GRHVQ
W�MXVW�VD\�




�YHUGLFW���LW�VD\V��DZDUG����6R�WKDW�PHDQV�DQ�DUELWUDWLRQ�




DZDUG���1RW�FRUUHFW���1RW�FRUUHFW�DW�DOO���




�����:KDW�WKLV�ODQJXDJH�PHDQV�LV��LW
V�HLWKHU�WKH�YHUGLFW�RI�




WKH�MXU\�DQG�WKH�MXGJPHQW�LV�EHLQJ�UHQGHUHG�E\�WKH�&RXUW�RQ�




WKDW�YHUGLFW�ZLWKRXW�PRGLILFDWLRQ��RU�LW
V�WKH�DZDUG�WKDW�D�




MXGJH�LQ�D�EHQFK�WULDO�UHQGHUV��RU�LW
V�D�SRVW�YHUGLFW�DZDUG�




WKDW�WKH�&RXUW�KDV�PRGLILHG���




�����6R�VD\��DV�DQ�H[DPSOH��LI�WKH�MXU\�DZDUGV�����PLOOLRQ�




RI�SXQLWLYH�GDPDJHV�DJDLQVW�D�GHIHQGDQW�DQG�RQO\���������RI�




DFWXDO�GDPDJHV��WKH�&RXUW�XQGHU�JRYHUQLQJ�ODZ�LV�JRLQJ�WR�




KDYH�WR�UHGXFH�WKH�SXQLWLYH�GDPDJHV�DZDUG��DQG�WKH�MXGJH�




ZLOO�WKHQ�LVVXH�D�SRVW�YHUGLFW�DZDUG�DQG�MXGJPHQW�ZLOO�EH�




UHQGHUHG�RQ�WKDW�DZDUG���$QG�WKDW�LV�ZKDW�UXOH����UHIHUV�WR�




ZKHQ�LW�VD\V��DZDUG����,W�GRHV�QRW�VD\��DUELWUDWLRQ����




7KHUH
V�QR�UHIHUHQFH�LQ�DUELWUDWLRQ�LQ�HLWKHU�WKH�UXOH�RU�




WKH�VWDWXWH���$QG�LW�LV�ZURQJ�IRU�WKH�SODLQWLII�WR�VD\�WKDW�




WKLV�ODQJXDJH�FRQWHPSODWHV�DQ�DUELWUDWLRQ�DZDUG���,W�GRHV�
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QRW���




7KDQN�\RX��<RXU�+RQRU�




�����7+(�&2857���0U��/HKQ��OHW�PH�MXVW�DVN�\RX�WKLV����DQG�




,
P�JRLQJ�WR�UHDG�ZKDW�\RX�VXEPLWWHG��EXW�GLG�QRW�WKH�




DUELWUDWRU�XVH�WKH�WHUP�RI��DZDUG��LQ�WKH�DFWXDO�DUELWUDWLRQ�




RUGHU"��+RZ�WKDW�GRHV�DIIHFW�\RXU�DUJXPHQW"��




�����05��/(+1���<RXU�+RQRU��LW�GRHVQ
W���7KH�WHUPLQRORJ\�RI�




�DZDUG��LQ�WKH�DUELWUDWLRQ�FRQWH[W�LV�FRPPRQ���5LJKW"��<RX�




ZRXOG�VD\�LW
V�D�GHFLVLRQ���7KH�DUELWUDWRU�PDNHV�D�GHFLVLRQ���




$QG�LI�WKH�DUELWUDWRU�PDNHV�D�GHFLVLRQ�IRU�WKH�SODLQWLII��




WKHUH
V�JRLQJ�WR�EH�D�PRQHWDU\�DZDUG���




6R�WKHUH
V�JRLQJ�WR�EH�DQ�DZDUG�LQ�HYHU\�DUELWUDWLRQ�LQ�




IDYRU�RI�WKH�SODLQWLII��LI�LW�JRHV�LQ�WKH�IDYRU�RI�WKH�




SODLQWLII���




%XW�P\�DUJXPHQW��<RXU�+RQRU��LV�WKDW�WKH�WHUP�RI�




�DZDUG��LQ�WKH�UXOH�DQG�WKH�VWDWXWH�GRHV�QRW�UHIHU�WR�WKDW��




,W�GRHVQ
W�UHIHU�WR�DQ�DUELWUDWRU
V�DZDUG���,W�UHIHUV�WR�WKH�




&RXUWV�DZDUG���




�����7+(�&2857���2ND\��,�JRW�\RX����




�����05��/(+1���7KDQN�\RX��<RXU�+RQRU����




�����7+(�&2857���0U��0XOOPDQ��DQ\�UHVSRQVH"��




�����05��08//0$1���2I�FRXUVH��<RXU�+RQRU���,Q�GHIHQGLQJ�LWV�




LQWHUSUHWDWLRQ�RI�ZKDW�WKH�OHJLVODWRU�PHDQV�IRU�DZDUG�LV�




MXVW�PDGH�XS���7KHUH
V�QR�FDVH�ODZ�WKDW�VD\V�WKDW���7KHUH
V�




QR�OHJLVODWLYH�LQWHQW�WKDW�VD\V�WKDW���,�WKLQN�LW
V�FOHDU�
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ZKHQ�ZH�VHH��YHUGLFW�RU�D�GHWHUPLQDWLRQ�DW�OHDVW�DV�




IDYRUDEOH�DV�WKH�UHMHFWHG�RIIHU���WKHQ�ODWHU�RQ�ZKHQ�LW�VD\V�




�YHUGLFW��RU��DZDUG���FOHDUO\�PHDQV�DQ\�NLQG�RI�DZDUG�




GHWHUPLQDWLRQ���,W�GRHVQ
W�KDYH�WR�EH�D�YHUGLFW���,W�FDQ�EH�




DQ�DUELWUDWLRQ���,W�FDQ�EH�D�EHQFK�WULDO���




�����$QG�WKH�FLYLO�DFWLRQ�SDUW�LV��LW�VD\V���$IWHU�




FRPPHQFHPHQW�RI�DQ\�FLYLO����7KHUH�ZDV�D�FLYLO�DFWLRQ���:H�




ILOHG�WKH�RIIHU�RI�MXGJPHQW���$QG�WKHUH
V�VWLOO�D�FLYLO�




DFWLRQ�EHFDXVH��DV�SDUDJUDSK���VWDWHV�WR�WKH�FRQVHQW�RUGHU�




WR�UHIHU�WKH�FDVH��LW�VD\V���7KLV�PDWWHU�VKDOO�EH�VWD\HG�




XQWLO�WKH�DWWULEXWH�RI�DQ�DUELWUDWLRQ�DZDUG�RU�XQWLO�D�




VHWWOHPHQW�LV�UHDFKHG�EHWZHHQ�SDUWLHV����$V�VRRQ�DV�WKDW�




DUELWUDWLRQ�DZDUG�ZDV�RYHU��WKH�VWDWHPHQW�LV�RYHU�DQG�ZH
UH�




EDFN�LQWR�D�FLYLO�DFWLRQ��DQG�ZH
UH�DOORZHG�WR�DVN�WKH�&RXUW�




IRU�LQWHUHVW�RI�WKH�RIIHU�RI�MXGJPHQW���




�����:K\�ZRXOG�WKH�OHJLVODWXUH�QRW�LQFOXGH�DUELWUDWLRQV�LQ�




WKLV�DIWHU����LW�ZRXOG�PDNH�HYHU\�DUELWUDWLRQ�DJUHHPHQW�




XQFRQVFLRQDEOH�EHFDXVH�WKH\
UH�WDNLQJ�DZD\�D�ULJKW��D�




UHPHG\��D�VXEVWDQWLYH�6RXWK�&DUROLQD�ODZ���6R�LW�ZRXOG�PDNH�




HYHU\�DUELWUDWLRQ�XQFRQVFLRQDEOH�LI�\RX
UH�WDNLQJ�WKDW�DZD\��




VLPLODU�WR�WKH�SXQLWLYH�GDPDJHV�WKDW�KDG�EH�WDNHQ�DZD\�LQ�




WKLV�FDVH�EHFDXVH�LW
V�XQFRQVFLRQDEOH�WR�QRW�DOORZ�SXQLWLYH�




GDPDJHV���




�����$QG�WR�EH�FOHDU��ZH�GLG�QRW�DUELWUDWH�XQGHU�WKH�




RULJLQDO�DJUHHPHQW�DQ\ZD\���7KDW�DJUHHPHQW�ZH�VDLG�ZH
UH�QRW�
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JRLQJ�WR�DUELWUDWH�XQGHU�WKHUH��EXW�ZH�ZLOO�DJUHH�WR�D�




GLIIHUHQW�FOLPDWH��ZKLFK�LV�ZKDW�ZH�GLG�LQ�WKLV�FDVH��DQG�ZH�




VSHFLILFDOO\�LQFOXGHG�DOO�UHPHGLHV���:H�HYHQ�QHJRWLDWHG�




DERXW�WKH�RIIHU�RI�MXGJPHQW�ZLWK�WKH�SULRU�GHIHQVH�DWWRUQH\����




0U��0DLR���,�GRQ
W�NQRZ�LI�7ULS�LV�DZDUH�RI�WKDW�RU�QRW���




$QG�WKH�VROXWLRQ�ZDV��+H\��ZH
OO�MXVW�SXW�DOO�UHPHGLHV�




LQVWHDG�RI�VSHFLILFDOO\�SXWWLQJ�RIIHU�RI�MXGJPHQW���$QG�,�




FDQ�VKRZ�\RX�WKH�EDFN�DQG�IRUWK�RQ�WKDW���




�����,�MXVW�WKLQN�WKH�OHJLVODWLYH�LQWHQW��WKH�SXEOLF�SROLF\��




DQG�FOHDU�ODQJXDJH�VXSSRUWV�HQIRUFHPHQW�RI�WKH�RIIHU�RI�




MXGJPHQW���$QG�MXVW�IRU�WKH�&RXUW
V�HGLILFDWLRQ��ZH�DUH�QRW�




VHHNLQJ�FRXUW�FRVWV���-XVW�WKH�LQWHUHVW�IURP�WKH�GD\�WKDW�ZH�




RIIHUHG�WKH�RIIHU�WR�WKH�GDWH�RI�WKH�DZDUG�RU�WKH�GDWH�RI�




WKH�MXGJPHQW��ZKDWHYHU�WKH�&RXUW�SUHIHUV���,
P�QRW�UHDOO\�




VXUH�KRZ�WKDW�SOD\V�LQ��EHFDXVH�LW�VHHPV�XQIDLU�WR�WKH�




GHIHQGDQW�WR�PDNH�LW�WLOO�WKH�MXGJPHQW�LV�ILOHG�LQVWHDG�RI�




RQ�WKH�DZDUG�WKDW
V�DFWXDOO\�GRQH�EHFDXVH�WKDW�FRXOG�




FDXVH����\RX�NQRZ��\RX�JHW�LW��ZDLW�VL[�PRQWKV��DQG�WKHQ�




JLYH�JHWWLQJ�WKH�MXGJPHQW���7KDW�GRHVQ
W�VHHP�ULJKW��EXW�




WKDW
V�ZKDW�WKH�VWDWXWH�VD\V��<RXU�+RQRU���




'R�\RX�KDYH�DQ\�TXHVWLRQV�RI�PH"�




�����7+(�&2857���/LNH�,�VDLG��,
P�JRLQJ�WR�WDNH�WKLV�XQGHU�




DGYLVHPHQW���




0U��/HKQ�KDV�D�FDVH�WKDW�ZDV�RQ�DWWRUQH\
V�IHHV���'R�




KDYH�DQ\�GLUHFWO\�RQ�SRLQW"��
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�����05��08//0$1���,�GRQ
W�WKLQN�WKDW�FDVH�LV�GLUHFWO\�RQ�




SRLQW���7KHUH�LV�QR�6RXWK�&DUROLQD�FDVH�RQ�SRLQW�DQG�WKHUH
V�




QR�IHGHUDO�FDVH��DQG�)$$�LV�VLOHQW�ZKHQ�LW�FRPHV�WR�RIIHUV�




RI�MXGJPHQW���$QG�WKHQ�)$$�ZRXOGQ
W�IROORZ�D�6RXWK�&DUROLQD�




FLYLO�SURFHGXUH�RU�D�6RXWK�&DUROLQD�VWDWXWH�DQ\ZD\���7KH\�




XVH�IHGHUDO�ODZ�LQ�DUELWUDWLRQ���




�����6R�IRU�GHIHQGDQWV�WR�VD\��ZHOO��WKHUH
V�QR�FDVH�ODZ�RQ�




WKDW���8QGHU�)$$��RI�FRXUVH�WKH\�ZRXOG�EH�VLOHQW���,W�ZRXOG�




EH�SXUVXDQW�WR�WKH�FRQWUDFW��DQG�ZH�VSHFLILFDOO\�SXW�LQ�WKH�




FRXUW�RUGHU�DOO�UHPHGLHV�ZRXOG�EH�SUHVHUYHG���




7KDQN�\RX��<RXU�+RQRU��




�����7+(�&2857���<RX�ZDQWHG�WR�DGG�VRPHWKLQJ��0U��/HKQ"��




�����05��/(+1���<HV��<RXU�+RQRU���7KDQN�\RX���




�����-XVW�WR�NHHS�LW�YHU\��YHU\�EULHI��EXW�ZKDW�0U��0XOOPDQ�




KDV�MXVW�GLVFXVVHG�LV�FULWLFDOO\�LPSRUWDQW�IRU�WKH�&RXUW���




+H
V�WU\LQJ�WR�VD\�WKDW�EHFDXVH�WKH�SODLQWLII�VWDUWHG�D�




FLYLO�FDVH��DQG�WKHQ�LW�ZDV�UHIHUUHG�WR�DUELWUDWLRQ�DQG�WKH�




SURFHHGLQJV�ZHUH�VWD\HG��WKDW�QRZ��DIWHU�WKH�DUELWUDWLRQ�LV�




GRQH��LQ�FRPHV�EDFN�DQG�WKH\�VWLOO�KDYH�WKH�FLYLO�FDVH���




7KDW�LV�LQFRUUHFW��<RXU�+RQRU��




�����7KHUH�LV�D�FDVH�QXPEHU��\HV��EXW�WKH�ZKROH�SRLQW�RI�




DUELWUDWLRQ�LV�WKDW�LW�LV�DQ�DOWHUQDWLYH�GLVSXWH�UHVROXWLRQ���




,W�LV�QRW�D�FRXUW�FDVH���7KH�SDUWLHV�DJUHHG�DQG�WKH�




GHIHQGDQWV�JHW�WKH�EHQHILW�RI�WKH�DJUHHPHQW�WR�DUELWUDWH��




$QG�VR�WKH�SDUWLHV�ZKR�DJUHHG�WR�DUELWUDWH��WKH\�FDQ�
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FUDIW�WKH�VFRSH�RI�WKH�UHPHGLHV�DYDLODEOH�LQ�DUELWUDWLRQ�




KRZHYHU�WKH\�ZDQW�WR�VXEMHFW�WR�D�FRXUW�GHFLGLQJ�WKDW�LW
V�




XQFRQVFLRQDEOH���




�����%XW�MXVW�EHFDXVH�LQ�WKLV�H[DPSOH��\RX�NQRZ��WKH�




DUELWUDWLRQ�DJUHHPHQW�VDLG�WKDW�WKH�DUELWUDWRU�FRXOGQ
W�




DZDUG�SXQLWLYH�GDPDJHV��WKDW�GRHV�QRW�PHDQ�WKDW�LW�ZDV�




XQFRQVFLRQDEOH�RU�ZRXOG�QRW�KDYH�HQGHG�LQ�HQIRUFHPHQW���




�����7KH�SDUWLHV�FDQ�DJUHH�SXUVXDQW�WR�D�FRQWUDFW�DV�WR�WKH�




UHPHGLHV�DYDLODEOH�DQG�KRZ�WKH\
UH�JRLQJ�WR�FRQGXFW�WKH�




SURFHHGLQJ���




�����7KLV�DUELWUDWLRQ�GRHV�QRW�QRZ�EHFRPH�D�FRXUW�FDVH���




,W
V�QRW�D�FRXUW�FDVH�WKDW�DOORZV�WKH�DSSOLFDWLRQ�RI�D�UXOH�




WKDW�DSSOLHV�WR�WKH�WULDOV��WR�FLYLO�DFWLRQ�WULDOV��DQG�




WKDW
V�ZKDW�WKH\
UH�WU\LQJ�WR�GR���7KHUH�LV�QR�SUHFHGHQW�IRU�




WKDW���7KH�8$$�DQG�WKH�)$$�GR�QRW�PHQWLRQ�RIIHUV�RI�




MXGJPHQW���7KH\�FRXOG�KDYH���$QG�WKH\�FRXOG�KDYH�XVHG�D�WRRO�




OLNH�WKDW�ZLWKLQ�WKRVH�VWDWXHV��EXW�WKH\�GLGQ
W���




�����6R�,�MXVW�ZDQW�WKH�&RXUW�WR�NHHS�WKH�YHU\�LPSRUWDQW�




GLVWLQFWLRQ�EHWZHHQ�WKH�DUELWUDWLRQ�DQG�D�FLYLO�FDVH���




�����7+(�&2857���$OO�ULJKW���*X\V��,
P�JRLQJ�UHDG�ZKDW�\RX�




VXEPLWWHG���,QWHUHVWLQJ�TXHVWLRQ���




�����05��08//0$1���7KDQN�\RX��<RXU�+RQRU���$SSUHFLDWH�LW���




�����7+(�&2857���,
OO�WDNH�LW�XQGHU�DGYLVHPHQW��




�����05��08//0$1���7KDQN�\RX�IRU�\RXU�WLPH��




�7KH�KHDULQJ�ZDV�FRQFOXGHG��
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STATE OF SOUTH CAROLINA 




 
IN THE COURT OF COMMON PLEAS 




 
COUNTY OF ANDERSON 




 
C.A. No.: 2024CP0401069 




 
 




 
 




Mary Gray, by and through her Attorney-In-




Fact, Nina Edmondson, 




 
 




Plaintiff, PLAINTIFF’S OFFER OF JUDGMENT 




vs.  




Dominion Anderson, LLC d/b/a Dominion 




Senior Living of Anderson; Dominion Senior 




Living, LLC; Dominion Development Group, 




LLC; Dominion Group, LLC; and Dominion 




Management Group, LLC, 




 
 




 
Defendants. 




 
 




 




TO: TIMOTHY MAIO, ATTORNEY FOR ALL DEFENDANTS 




 




 Plaintiffs hereby submit an Offer of Judgment to Defendants in the above-referenced case, 




for the sum of $350,000.00, pursuant to S.C. Code Ann. 15-35-400.  If Defendants reject or do not 




accept this offer within twenty days, the offer is deemed rejected and subjects Defendants to 




possible exposure of costs and 8% interest on judgment from time of rejection or refusal of 




acceptance of Offer of Judgment. 




                                              POLIAKOFF & ASSOCIATES, P.A. 




      s/Gary W. Poliakoff                                                   




Gary Poliakoff, Esq., S.C. Bar No. 4488 




atty@gpoliakoff.com 




Ray Mullman, Esq., S.C. Bar No. 8662 




rmullmanjr@gmail.com 




Attorneys for Plaintiffs 




215 Magnolia Street 




Spartanburg, SC 29306 




August 6, 2022    (864) 582-5472 
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STATE OF SOUTH CAROLINA 
 




IN THE COURT OF COMMON PLEAS 
COUNTY OF ANDERSON C.A. No.: 2024-CP-04-01069 
 




 




 




 
Mary Gray, by and through her Conservator, 
Tom Cox, 




 




 
Plaintiff, PLAINTIFF’S MOTION TO CONFIRM 




AWARD AND ENFORCE TERMS OF  
OFFER OF JUDGMENT 




vs.  




Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 




 




 




 




Defendants. 




 




 




 




TO: TRIP LEHN, ATTORNEY FOR THE ABOVE-NAMED DEFENDANTS: 




Plaintiff Mary Gray, by and through her appointed Conservator, Tom Cox ("Plaintiff" or 




"Gray"), submits this Motion and Memorandum of Law (a) to confirm the Arbitration Award and 




enter judgment, and (b) to enforce the statutory interest and costs consequences of Plaintiff's Offer 




of Judgment. In accordance with the Agreement to Arbitrate, Plaintiff files the exhibits to this 




Motion under seal per SCRCP 41.1 




Plaintiff asks this Court to seal the exhibits to this Motion, and intend to provide at the 




hearing pursuant to Rule 41.1 of the South Carolina Rules of Civil Procedure. Plaintiff’s request 




is due to the confidential nature of Arbitration, as well as the Confidentiality Clause in the 




Agreement to Arbitrate as drafted and signed by the Parties. Neither of the Parties are public bodies 




or institutions and the case does not involve any matters of public or professional significance.   




The subject matter of this case is limited to the private interests of the Parties and allowing a public 




record of this matter may potentially harm the Parties by intruding on the confidential and private 




matters of the Parties.  Furthermore, there are no feasible alternatives to protecting this confidential 
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2 
 




information other than sealing it. The sealed documents include the Parties’ Arbitration Agreement 




and the Decision by the Arbitration Panel. 




I.    PROCEDURAL HISTORY AND RELEVANT FACTS 




This civil action was commenced in the Court of Common Pleas for Anderson County. On 




August 9, 2024, the Court entered a Consent Order referring the case to binding arbitration before 




Anne Culbreath, Esquire, and staying the litigation pending an arbitration award or settlement. The 




Consent Order provides that discovery, evidentiary matters, and motions would be heard and 




resolved by the arbitrator "according to the South Carolina Rules of Civil Procedure and South 




Carolina Rules of Evidence," and that "[a]ll remedies" otherwise available under applicable law 




remain available in the arbitration. 




On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount of 




$350,000.00 pursuant to S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants did not 




accept the Offer within the time permitted by statute and Rule 68, and the Offer was therefore 




deemed rejected. 




The arbitration hearing was conducted January 6-8, 2026. The arbitrator issued a written 




award dated January 14, 2026, finding in favor of Plaintiff and awarding damages in the amount 




exceeding the Offer of Judgment (the "Arbitration Award"). 




II.   THE COURT MUST CONFIRM THE AWARD AND ENTER JUDGMENT 




South Carolina's Uniform Arbitration Act provides that, upon application of a party, "the 




court shall confirm an award" unless timely grounds are urged for vacating, modifying, or 




correcting the award. S.C. Code Ann. § 15-48-120. The Federal Arbitration Act similarly directs 




that a court "must" confirm an arbitration award where the parties have agreed that judgment may 




be entered upon the award, unless the award is vacated, modified, or corrected on statutory 




grounds. 9 U.S.C. § 9. 




The South Carolina Supreme Court has emphasized that confirmation is a continuation of 




the arbitration process and is mandatory where no proper motion to vacate, modify, or correct the 




award has been filed. Henderson v. Summerville Ford-Mercury Inc., 405 S.C. 440, 747 S.E.2d 507 




(2013). In Henderson, the Court rejected the argument that confirmation is improper merely 




because the award has been paid or because the confirmation request does not present a separate, 
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justiciable controversy; the Court explained that the statutory confirmation procedure is designed 




to permit entry of an enforceable judgment on the award. Plaintiff contends that the recordation of 




an arbitration award is a ministerial act that is a basic part of the arbitration process, not a new 




judicial proceeding that would require a different justiciable issue. Confirmation is mandatory 




unless the opposing party has established statutory grounds to vacate, modify, or correct the award. 




Here, Plaintiff timely applies for confirmation. Defendants have not filed any motion to 




vacate, modify, or correct the Arbitration Award within the statutory time limits. Accordingly, the 




Court should confirm the Arbitration Award pursuant to S.C. Code Ann. § 15-48-120 and enter 




judgment on the award pursuant to S.C. Code Ann. §§ 15-48-150 and 15-48-160. 




III.  PLAINTIFF IS ENTITLED TO OFFER-OF-JUDGMENT INTEREST AND COSTS 




S.C. Code Ann. § 15-35-400 authorize any party, more than twenty days before the actual 




trial date, to file with the clerk of court a written offer of judgment. If the offer is not accepted and 




the offeror later obtains a verdict or determination at least as favorable as the rejected offer, the 




offeror shall recover from the offeree (1) court costs from the date of the offer until entry of 




judgment and (2) if the offeror is a plaintiff, eight percent (8%) interest computed on the amount 




of the verdict or award from the date of the offer to the entry of judgment. Rule 68, SCRCP; S.C. 




Code Ann. § 15-35-400(B). 




These provisions apply here. Plaintiff filed and served her Offer of Judgment in this 




pending civil action well more than twenty days before the arbitration hearing. The arbitration 




proceeding was conducted pursuant to a court order staying the civil action and expressly applying 




the South Carolina Rules of Civil Procedure. After Defendants rejected Plaintiff's $350,000.00 




offer, Plaintiff obtained an Arbitration Award in excess of that amount which is more favorable 




than the Offer. Under the plain language of Rule 68 and § 15-35-400, Plaintiff is therefore entitled 




to the mandatory costs and interest consequences running from the date of the Offer to the entry 




of judgment on the confirmed award. 




IV.   INTEREST CALCULATION 




Interest under Rule 68 is computed as simple interest at eight percent (8%) per year on the 




amount of the verdict or award, from the date of the Offer of Judgment to the entry of judgment. 
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As an example, from August 6, 2024 through January 29, 2026 (540 days), eight percent interest 




on the Arbitration Award equals the amount requested. Interest continues to accrue at a per diem 




rate of $86.58 per day until the entry of judgment or payment. 




V.    CONCLUSION AND PRAYER FOR RELIEF 




Plaintiffs ask this Court for Orders Confirming the Award decided upon by the Arbitrators; 




enforcing the terms outlined in Plaintiff’s Offer of Judgment; and to seal the confidential 




information referenced above. For the foregoing reasons, Plaintiff respectfully requests that the 




Court enter an Order: 




• Confirming the Arbitration Award and entering judgment for Plaintiff in the amount of the 
Award; 




• Awarding Plaintiff eight percent (8%) interest on the Arbitration Award from the date of 
Plaintiff's Offer of Judgment to the entry of judgment; 




• Awarding Plaintiff court costs recoverable under Rule 68 and S.C. Code Ann. § 15-35-400 
from the date of the Offer until the entry of judgment; 




• Granting such other and further relief as the Court deems just and proper. 
 




   POLIAKOFF & ASSOCIATES, P.A. 




s/Gary W. Poliakoff 
Gary Poliakoff, Esq., S.C. Bar No. 4488 
atty@gpoliakoff.com 
Ray Mullman, Esq., S.C. Bar No. 8662 
rmullmanjr@gmail.com 
Attorneys for Plaintiffs 
215 Magnolia Street 
Spartanburg, SC 29306 
(864) 582-5472 




January 29, 2026      




Spartanburg, SC  
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STATE OF SOUTH CAROLINA  
IN THE COURT OF COMMON PLEAS 




 
COUNTY OF ANDERSON 




 
C.A. No.: 2024-CP-04-01069 




 
 




 
 




Mary Gray, by and through her Attorney-In-
Fact, Nina Edmondson, 




 
 




Plaintiff, MEMORANDUM OF LAW 
vs.  




Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 




 
 




 
Defendants. 




 
 




 




PLAINTIFF’S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO ENFORCE 
TERMS OF PLAINTIFF’S OFFER OF JUDGMENT 




Plaintiff Mary Gray, by and through her Attorney-In-Fact, Nina Edmondson ("Plaintiff" or 




"Gray"), submits this Memorandum of Law in support of her Motion (a) to confirm the Arbitration 




Award and enter judgment, and (b) to enforce the statutory interest and costs consequences of 




Plaintiff's Offer of Judgment. 




I.    PROCEDURAL HISTORY AND RELEVANT FACTS 




This civil action was commenced in the Court of Common Pleas for Anderson County. On 




August 9, 2024, the Court entered a Consent Order referring the case to binding arbitration before 




Anne Culbreath, Esquire, and staying the litigation pending an arbitration award or settlement. The 




Consent Order provides that discovery, evidentiary matters, and motions would be heard and 




resolved by the arbitrator "according to the South Carolina Rules of Civil Procedure and South 




Carolina Rules of Evidence," and that "[a]ll remedies" otherwise available under applicable law 




remain available in the arbitration. 




On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount of 




$350,000.00 pursuant to S.C. Code Ann. §15-35-400 and Rule 68, SCRCP. Defendants did not 




accept the Offer within the time permitted by Rule 68, and the Offer was therefore deemed rejected. 
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The arbitration hearing was conducted January 6-8, 2026. The arbitrator issued a written 




award dated January 14, 2026, finding in favor of Plaintiff and awarding damages (See Exhibit 2 




for the amount of the Arbitration Award). 




II.   THE COURT MUST CONFIRM THE AWARD AND ENTER JUDGMENT 




South Carolina's Uniform Arbitration Act provides that, upon application of a party, "the 




court shall confirm an award" unless timely grounds are urged for vacating, modifying, or 




correcting the award. S.C. Code Ann. §15-48-120. The Federal Arbitration Act similarly directs 




that a court "must" confirm an arbitration award where the parties have agreed that judgment may 




be entered upon the award, unless the award is vacated, modified, or corrected on statutory 




grounds. 9 U.S.C. §9. 




The South Carolina Supreme Court has emphasized that confirmation is a continuation of 




the arbitration process and is mandatory where no proper motion to vacate, modify, or correct the 




award has been filed. Henderson v. Summerville Ford-Mercury Inc., 405 S.C. 440, 747 S.E.2d 507 




(2013). In Henderson, the Court rejected the argument that confirmation is improper merely 




because the award has been paid or because the confirmation request does not present a separate, 




justiciable controversy; the Court explained that the statutory confirmation procedure is designed 




to permit entry of an enforceable judgment on the award. 




Here, Plaintiff timely applies for confirmation. Defendants have not filed any motion to 




vacate, modify, or correct the Arbitration Award within the statutory time limits. Accordingly, the 




Court should confirm the Arbitration Award pursuant to S.C. Code Ann. § 15-48-120 and enter 




judgment on the award pursuant to S.C. Code Ann. §15-48-150 and §15-48-160. 




III.  PLAINTIFF IS ENTITLED TO OFFER-OF-JUDGMENT INTEREST AND COSTS 




S.C. Code Ann. §15-35-400 authorizes any party more than twenty days before the actual 




trial date, to file with the clerk of court a written offer of judgment. If the offer is not accepted and 




the offeror later obtains a verdict or determination at least as favorable as the rejected offer, the 




offeror shall recover from the offeree (1) court costs from the date of the offer until entry of 




judgment and (2) if the offeror is a plaintiff, eight percent (8%) interest computed on the amount 




of the verdict or award from the date of the offer to the entry of judgment. Rule 68, SCRCP; S.C. 




Code Ann. §15-35-400(B). 




ELECTRO
NICALLY FILED - 2026 Feb 06 2:29 PM




 - ANDERSO
N - CO




M
M




O
N PLEAS - CASE#2024CP0401069




93Page 45















3 
 




These provisions apply here. Plaintiff filed and served her Offer of Judgment in this 




pending civil action well more than twenty days before the arbitration hearing. The arbitration 




proceeding was conducted pursuant to a court order staying the civil action and expressly applying 




the South Carolina Rules of Civil Procedure. After Defendants rejected Plaintiff's $350,000.00 




offer, Plaintiff obtained an Arbitration Award in excess of said amount, which is more favorable 




than the Offer. Under the plain language of Rule 68 and § 15-35-400, Plaintiff is therefore entitled 




to the mandatory costs and interest consequences running from the date of the Offer to the entry 




of judgment on the confirmed award. (See Exhibit 2 for the amount of the award.) 




IV.   INTEREST CALCULATION 




 Interest under Rule 68 is computed as simple interest at eight percent (8%) per year on the 




amount of the verdict or award, from the date of the Offer of Judgment to the entry of judgment. 




Along with Exhibit 2, Plaintiff will provide a proposed calculation of interest or the Award (and 




is hereby providing a copy of the proposed calculation to the Defendants). 




V.    CONCLUSION AND PRAYER FOR RELIEF 




 For the foregoing reasons, Plaintiff respectfully requests that the Court enter an Order: 




  1. Confirming the Arbitration Award and entering judgment for Plaintiff in 
  the amount of the Award (See Ex.2) 
 
  2. Awarding Plaintiff eight percent (8%) interest on the Arbitration Award 
  from the date of Plaintiff's Offer of Judgment to the entry of judgment; 
  
  3. Awarding Plaintiff court costs recoverable under Rule 68 and S.C. Code 
  Ann. § 15-35-400 from the date of the Offer until the entry of judgment; 
 
  4. Granting such other and further relief as the Court deems just and proper. 




 




      Respectfully submitted, 
      s/ Gary W. Poliakoff 
 
      POLIAKOFF & ASSOCIATES, P.A. 
      Gary W. Poliakoff, Esq. (SC Bar No. 4488) 
      Ray Mullman, Jr., Esq. (SC Bar No. 8662) 
      215 Magnolia Street 
      Spartanburg, South Carolina 29306 
      (864) 582-5472 
      atty@gpoliakoff.com | rmullmanjr@gmail.com 
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STATE OF SOUTH CAROLINA 




 




IN THE COURT OF COMMON PLEAS 




COUNTY OF ANDERSON C.A. No.: 2024-CP-04-01069 
 




 




 




 




Mary Gray, by and through her Conservator, 
Tom Cox, 




 




 




Plaintiff, PLAINTIFF’S AMENDED 
MEMORANDUM OF LAW IN SUPPORT 
OF MOTION TO ENFORCE TERMS OF 
PLAINTIFF’S OFFER OF JUDGMENT 




vs.  




Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 




 




 




 




Defendants. 




 




 




 




Plaintiff Mary Gray, by and through her appointed Conservator, Tom Cox ("Plaintiff" or 




"Gray"), submits this Amended Memorandum of Law in support of her Motion (a) to confirm the 




Arbitration Award and enter judgment, and (b) to enforce the statutory interest and costs 




consequences of Plaintiff's Offer of Judgment. 




I.    PROCEDURAL HISTORY AND RELEVANT FACTS 




This civil action was commenced in the Court of Common Pleas for Anderson County. On 




August 9, 2024, the Court entered a Consent Order referring the case to binding arbitration before 




Anne Culbreath, Esquire, and staying the litigation pending an arbitration award or settlement. The 




Consent Order provides that discovery, evidentiary matters, and motions would be heard and 




resolved by the arbitrator "according to the South Carolina Rules of Civil Procedure and South 




Carolina Rules of Evidence," and that "[a]ll remedies" otherwise available under applicable law 




remain available in the arbitration. 
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On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount of 




$350,000.00 pursuant to S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants did not 




accept the Offer within the time permitted by Rule 68, and the Offer was therefore deemed rejected. 




The arbitration hearing was conducted January 6-8, 2026. The arbitrator issued a written 




award dated January 14, 2026, finding in favor of Plaintiff and awarding damages (See Exhibit 2 




for the amount of the Arbitration Award). 




II.   THE COURT MUST CONFIRM THE AWARD AND ENTER JUDGMENT 




South Carolina's Uniform Arbitration Act provides that, upon application of a party, "the 




court shall confirm an award" unless timely grounds are urged for vacating, modifying, or 




correcting the award. S.C. Code Ann. § 15-48-120. The Federal Arbitration Act similarly directs 




that a court "must" confirm an arbitration award where the parties have agreed that judgment may 




be entered upon the award, unless the award is vacated, modified, or corrected on statutory 




grounds. 9 U.S.C. § 9. 




The South Carolina Supreme Court has emphasized that confirmation is a continuation of 




the arbitration process and is mandatory where no proper motion to vacate, modify, or correct the 




award has been filed. Henderson v. Summerville Ford-Mercury Inc., 405 S.C. 440, 747 S.E.2d 507 




(2013). In Henderson, the Court rejected the argument that confirmation is improper merely 




because the award has been paid or because the confirmation request does not present a separate, 




justiciable controversy; the Court explained that the statutory confirmation procedure is designed 




to permit entry of an enforceable judgment on the award. 




Here, Plaintiff timely applies for confirmation. Defendants have not filed any motion to 




vacate, modify, or correct the Arbitration Award within the statutory time limits. Accordingly, the 




Court should confirm the Arbitration Award pursuant to S.C. Code Ann. § 15-48-120 and enter 




judgment on the award pursuant to S.C. Code Ann. § 15-48-150 and § 15-48-160. 




III.  PLAINTIFF IS ENTITLED TO OFFER-OF-JUDGMENT INTEREST AND COSTS 




S.C. Code Ann. § 15-35-400 authorizes any party more than twenty days before the actual 




trial date, to file with the clerk of court a written offer of judgment. If the offer is not accepted and 




the offeror later obtains a verdict or determination at least as favorable as the rejected offer, the 




offeror shall recover from the offeree (1) court costs from the date of the offer until entry of 
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judgment and (2) if the offeror is a plaintiff, eight percent (8%) interest computed on the amount 




of the verdict or award from the date of the offer to the entry of judgment. Rule 68, SCRCP; S.C. 




Code Ann. § 15-35-400(B). 




These provisions apply here. Plaintiff filed and served her Offer of Judgment in this 




pending civil action well more than twenty days before the arbitration hearing. The arbitration 




proceeding was conducted pursuant to a court order staying the civil action and expressly applying 




the South Carolina Rules of Civil Procedure. After Defendants rejected Plaintiff's $350,000.00 




offer, Plaintiff obtained an Arbitration Award in excess of said amount, which is more favorable 




than the Offer. Under the plain language of Rule 68 and § 15-35-400, Plaintiff is therefore entitled 




to the mandatory costs and interest consequences running from the date of the Offer to the entry 




of judgment on the confirmed award. (See Exhibit 2 for the amount of the award.) 




IV.   INTEREST CALCULATION 




 Interest under Rule 68 is computed as simple interest at eight percent (8%) per year on the 




amount of the verdict or award, from the date of the Offer of Judgment to the entry of judgment. 




Along with Exhibit 2, Plaintiff will provide a proposed calculation of interest or the Award (and 




is hereby providing a copy of the proposed calculation to the Defendants). 




V.    CONCLUSION AND PRAYER FOR RELIEF 




 For the foregoing reasons, Plaintiff respectfully requests that the Court enter an Order: 




  1. Confirming the Arbitration Award and entering judgment for Plaintiff in 
  the amount of the Award (See Ex.2) 
 
  2. Awarding Plaintiff eight percent (8%) interest on the Arbitration Award 
  from the date of Plaintiff's Offer of Judgment to the entry of judgment; 
  
  3. Awarding Plaintiff court costs recoverable under Rule 68 and S.C. Code 
  Ann. § 15-35-400 from the date of the Offer until the entry of judgment; 
 
  4. Granting such other and further relief as the Court deems just and proper. 
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Respectfully submitted, 




      s/ Gary W. Poliakoff 
 
      POLIAKOFF & ASSOCIATES, P.A. 
      Gary W. Poliakoff, Esq. (SC Bar No. 4488) 
      Ray Mullman, Jr., Esq. (SC Bar No. 8662) 
      215 Magnolia Street 
      Spartanburg, South Carolina 29306 
      (864) 582-5472 
      atty@gpoliakoff.com | rmullmanjr@gmail.com 
 
 
 
February 9, 2026 
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STATE OF SOUTH CAROLINA 
 
COUNTY OF ANDERSON 




IN THE COURT OF COMMON PLEAS 
 




C.A. No.: 2024-CP-04-01069 
 




Mary Gray, by and through her Attorney-In-
Fact, Thomas W. Cox, 
 




Plaintiff,  
 
v. 
 
Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson, and Dominion 
Senior Living, LLC,  
 




Defendants.   
 




 




 
 




DEFENDANTS’ RESPONSE IN OPPOSITION TO PLAINTIFF’S MOTION TO 
CONFIRM AWARD AND ENFORCE TERMS OF OFFER OF JUDGMENT 




 
 Defendants Dominion Anderson, LLC d/b/a Dominion Senior Living of Anderson and 




Dominion Senior Living, LLC hereby respond to Plaintiff’s Motion to Confirm Award and 




Enforce Terms of Offer of Judgment.  Defendants do not oppose Plaintiff’s request to confirm the 




January 14, 2026 award by the arbitrator without modification (a copy of which will be presented 




to the Court at the upcoming hearing), but Plaintiff’s motion to enforce the terms of the offer of 




judgment must be denied because South Carolina’s offer of judgment statute and court rule are 




applicable only to civil actions and not to arbitration proceedings.    




I. PROCEDURAL HISTORY 




Plaintiff filed a Summons and Complaint in the Court of Common Pleas for Anderson County 




on May 21, 2024 (Civil Action No. 2024-CP-04-01069).  By agreement of all parties, the case was 




subsequently referred to binding arbitration, pursuant to the Consent Order To Refer Case To 




Binding Arbitration and To Stay Litigation, on August 9, 2024 (Exhibit 1).  The arbitration hearing 
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was conducted January 6-8, 2026.  The arbitrator issued an award in favor of Plaintiff on January 




14, 2026.   




II. ARGUMENT 
 
A. Defendants do not oppose Plaintiff’s motion to confirm the arbitrator’s award as 




it stands without modification. 
 




Plaintiff relies on South Carolina’s Uniform Arbitration Act, S.C. Code Ann. §§ 15-48-10 




et seq. (“UAA”), in asserting that this Court must “confirm” the arbitration award, citing section 




15-48-120 (“Upon application of a party, the court shall confirm an award, unless within the time 




limits hereinafter imposed grounds are urged for vacating or modifying or correcting the award, in 




which case the court shall proceed as provided in SECTIONS 15-48-130 and 15-48-140.”).  See 




Mot., p. 2.  Plaintiff’s reliance on South Carolina’s UAA is misplaced, however.  The UAA 




provides, “This chapter [i.e., the entire UAA] however shall not apply to: … (4) Any claim arising 




out of personal injury, based on contract or tort…”  S.C. Code Ann. § 15-48-10(b) (emphasis 




added).  Plaintiff’s claim arises out of a personal injury; therefore, the UAA does not apply to the 




parties’ arbitration agreement or to the arbitration conducted in this matter.  




Instead, the applicable statutory law is the Federal Arbitration Act, 9 U.S.C. §§ 1-16 




(“FAA”).  Here, the parties’ “Agreement to Arbitrate” was valid and enforceable because Mary 




Gray’s Resident Admission Agreement (containing the arbitration agreement) implicated 




interstate “commerce.”  See 9 U.S.C. § 2; Resident Admission Agreement (a sealed exhibit to 




Plaintiff’s Motion).  Plaintiff’s state court civil action was appropriately stayed upon the consent 




motion of the parties in accordance with 9 U.S.C. § 3.  As to confirmation of awards, the FAA 




provides, in pertinent part:  




If the parties in their agreement have agreed that a judgment of the court shall be entered 
upon the award made pursuant to the arbitration, and shall specify the court, then at 
any time within one year after the award is made any party to the arbitration may apply 
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to the court so specified for an order confirming the award, and thereupon the court 
must grant such an order unless the award is vacated, modified, or corrected as 
prescribed in sections 10 and 11 of this title.  If no court is specified in the agreement 
of the parties, then such application may be made to the United States court in and for 
the district within which such award was made… 




 
9 U.S.C. § 6 (emphasis added).  
 
The arbitration agreement here provided, “Judgment on the Award may be entered in any court 




having jurisdiction.”  See Resident Admission Agreement, at ¶ 13 (emphasis added).  Defendants 




concede the jurisdiction of this Court to confirm the arbitration award, pursuant to the FAA, even 




though they regard Plaintiff’s motion to confirm the award as unnecessary, since Defendants, 




through their undersigned counsel, have affirmed their acceptance of the arbitrator’s award and 




their intention to pay the award.  Indeed, Defendants have already paid to Plaintiff’s counsel more 




than ¾ of the sum awarded by the arbitrator and are making arrangements for imminent payment 




of the remainder of the award even prior to resolution of the instant dispute concerning the 




applicability of the Plaintiff’s offer of judgment. 




 It is vital to understand that to “confirm” an arbitration award is not to “modify” or 




“correct” the award.  Plaintiff did not denominate her motion as one to modify or correct the 




arbitrator’s award but is effectively asking the Court to do so, without justification.  Plaintiff never 




asked the arbitrator to award pre-award interest or costs pursuant to the terms of an offer of 




judgment.  (And any such request would have been legally in error.)    




Federal courts characterize a court proceeding to confirm an arbitration award as 




ministerial rather than adjudicative.  The “‘confirmation of an arbitration award is a summary 




proceeding that merely makes what is already a final arbitration award a judgment of the court.’” 




Teamsters Loc. 177 v. United Parcel Serv., 966 F.3d 245 (3d Cir. 2020) (citing Florasynth, Inc. v. 




Pickholz, 750 F.2d 171, 176 (2d Cir. 1984)).  The court in confirming an arbitration award does 
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not adjudicate the underlying dispute but only gives legal effect to the binding resolution the parties 




obtained through arbitration by entering a judgment or decree making the arbitrator’s award 




enforceable.   




The FAA, like South Carolina’s UAA, gives courts no authority to enforce the terms of an 




offer of judgment in a proceeding to confirm an arbitrator’s award.  In a case looking at whether 




the court could award attorney’s fees after an arbitration proceeding, the Court held “there is 




nothing in the Federal Arbitration Act itself that would authorize a district court to go beyond 




confirming an arbitrators’ award and independently award additional attorneys’ fees.”  Menke v. 




Monchecourt, 17 F.3d 1007, 1009 (7th Cir. 1994).  The Court explained that Section 9 of the 




Federal Arbitration Act “is intended to be a summary proceeding that merely makes the arbitrators’ 




award a final, enforceable judgment of the court.”  Id (citing Florasynth, Inc. v. Pickholz, 750 F.2d 




171, 176 (2d Cir. 1986)).  After careful research, Defendants have found no reported federal case 




in which the terms of an offer of judgment were enforced in a motion to confirm an arbitration 




award pursuant to 9 U.S.C. § 9 (confirmation) or to modify an arbitration award pursuant to 9 




U.S.C. § 11 (modification/correction), and Plaintiff has cited no binding or persuasive authority 




indicating that any court has done so.   




The arbitration confirmation proceeding is only ministerial, serving to render the 




arbitrators’ award legally enforceable by way of judgment or decree.  The Court’s authority is 




appropriately limited because the parties contractually agreed to resolve the conflict in a private 




arbitration forum as opposed to a court case.  Defendants accept the arbitrator’s award and ask this 




Court to confirm the award as it stands, without modification, in accordance with the applicable 




law, 9 U.S.C. § 9.   
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B. Plaintiff’s motion to enforce the terms of the offer of judgment must be denied 
because South Carolina’s offer of judgment statute and court rule apply only to 
civil actions and do not apply to arbitration.  
 




Plaintiff’s offer of judgment simply is inapplicable to this arbitration because an arbitration 




proceeding is not a civil action.  S.C. Code 15-35-400 and South Carolina Rule of Civil Procedure 




68 govern offers of judgment in South Carolina.  Rule 68 states that any “party in a civil 




action…may file…a written offer of judgment…”  SCRCP 68 (emphasis added).  S.C. Code Ann. 




Section 15-35-400 provides, “…after commencement of any civil action…any party may…file 




with the clerk of the court a written offer of judgment…”  S.C. Code Ann. § 15-35-400 (emphasis 




added).  By the plain terms of both the statute and the court rule, offers of judgment apply only to 




civil actions.  




 Arbitration is fundamentally distinct from a civil action.  “[A]rbitration is not litigation 




carried on by other means.  It is intended to be, and it is, an alternative means for resolving disputes 




without the cost and delay of a lawsuit.”  White v. Preferred Rsch, Inc., 315 S.C. 209, 212, 432 




S.E.2d 506, 508 (Ct. App. 1993).  The South Carolina Court of Appeals reaffirmed the principle 




in Lauro v. Visnapuu: “Arbitration is not litigation carried on by other means, but is an alternative 




means for resolving disputes without the cost and delay of a lawsuit.”  351 S.C. 507, 516, 570 




S.E.2d 551, 556 (Ct. App. 2002).  The South Carolina offer of judgment statute and court rule 




make no reference to arbitration.  Rather, they are self-limited to “civil actions.”  




Federal courts consistently distinguish between arbitration proceedings and civil actions, 




treating arbitration as an alternative dispute resolution mechanism that operates outside of the court 




system.  In Morrison v. Colorado Permanente Medical Group, P.C., the court held, “Arbitration 




is an alternative dispute resolution mechanism designed to avoid the need for filing a civil action 




or to resolve a civil action.  Moreover, cases and statutes discuss consistently the terms ‘arbitration’ 
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and ‘civil action’ in a manner that leaves no doubt that arbitration is a creature separate from, and 




not just a form of civil action.”  983 F. Supp. 937, 944 (D. Colo. 1997).  Similarly, state courts 




have held consistently that arbitration is not a civil action.  See, e.g., Fishman v. Middlesex Mut. 




Assur. Co., 4 Conn. App. 339, 494 A.2d 606 (1985) (“Arbitration proceedings have generally not 




been viewed as encompassed within the concept of civil actions.”). 




Plaintiff contends that she is entitled to pre-judgment or pre-award interest and costs 




according to the offer of judgment rule because the consent order to refer the case to arbitration 




provided that she was entitled to “all remedies” available under applicable law.  See Plaintiff’s 




Memo in Supp. of Mot., p. 1.  The Consent Order actually provided:  




All remedies that would otherwise be available to Plaintiff under applicable federal, 
state and local laws remain available in the arbitration.  The damages which are 
recoverable in the arbitration shall be those damages to which Plaintiff would otherwise 
be entitled according to the laws of the State of South Carolina.  Any contractual 
limitations regarding the amount or type of damages that are recoverable shall not be 
enforced in the arbitration.  




 
Consent Order, at ¶ 4.   




Defendants contend, however, that pre-judgment interest and costs which may be assessed 




pursuant to South Carolina’s offer of judgment rule in a civil action (but not in an arbitration) do 




not constitute “damages” or “remedies” available to a personal injury plaintiff under South 




Carolina tort law.  (Plaintiff brought only a claim under South Carolina tort law, so damages under 




federal law or local laws were not applicable and not at issue.)  Under the South Carolina law of 




damages, three distinct categories of damages may be available to a claimant in a civil action for 




personal injury: (1) economic damages, (2) noneconomic damages, and (3) punitive damages.  




Here, the arbitration agreement precluded the resident from recovering any punitive damages.  See 




Resident Admission Agreement, at ¶ 13 (“The arbitrator may award economic and non-economic 




damages but shall have no authority to award punitive damages to any Party.”)  The terms of the 
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parties’ Consent Order, however, altered that prohibition on punitive damages and allowed for the 




potential recovery of economic, noneconomic, and punitive damages (upon a proper showing).  




The arbitrator did not award any punitive damages.  The pre-judgment interest and costs 




recoverable pursuant to South Carolina’s offer of judgment rule do not fall within the definition of 




damages or within the categories of economic, noneconomic, or punitive damages.  Rather, the 




rule incentivizes parties in litigation in the South Carolina courts to resolve matters early, before a 




trial becomes necessary, to expedite resolution and conserve judicial resources.  Contrary to 




Plaintiff’s assertion, nothing in the Consent Order To Refer Case To Binding Arbitration and To 




Stay Litigation allows Plaintiff to recover pre-award or pre-judgment interest and costs by virtue 




of her offer of judgment.  As Defendants have shown conclusively, South Carolina’s offer of 




judgment statute and court rule apply only to civil actions, not to arbitrations.  Accordingly, 




Plaintiff’s motion to enforce the terms of the offer of judgment must be denied.  




III. CONCLUSION 




For the foregoing reasons, and any that may be presented in oral argument at the hearing 




on this Motion and Response, Defendants respectfully ask the Court to only confirm the 




arbitrator’s award, without modification, and to deny Plaintiff’s motion to enforce the terms of the 




offer of judgment.  




s/ Collie W. “Trip” Lehn, Jr. 
Collie W. “Trip” Lehn, Jr. 
Garrett W. Farrel  
Huff, Powell & Bailey, LLC 
15 S. Main St., Suite 602 
Greenville, SC 29601 
(864)400-5949 
tlehn@huffpowellbailey.com 
gfarrel@huffpowellbailey.com 
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Attorneys for Dominion Anderson, LLC d/b/a 
Dominion Senior Living of Anderson and 
Dominion Senior Living, LLC 




February 9, 2026 
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STATE OF SOUTH CAROLINA 
 




IN THE COURT OF COMMON PLEAS 
COUNTY OF ANDERSON C.A. No.: 2024-CP-04-01069 
 




 




 




 
Mary Gray, by and through her Conservator, 
Tom Cox, 




 




 
Plaintiff, PLAINTIFF’S REPLY MEMORANDUM 




IN SUPPORT OF MOTION TO 
ENFORCE OFFER-OF-JUDGMENT 




INTEREST AND COSTS 
  




vs.  




Dominion Anderson, LLC d/b/a Dominion 
Senior Living of Anderson; Dominion Senior 
Living, LLC; Dominion Development Group, 
LLC; Dominion Group, LLC; and Dominion 
Management Group, LLC, 




 




 




 




Defendants. 




 




 




 




Plaintiff Mary Gray submits this Reply Memorandum in further support of her Motion to 




enforce the mandatory interest and cost consequences triggered by Plaintiff’s filed Offer of 




Judgment under S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants do not oppose 




confirmation of the Award. The facts do not appear to be in dispute. Their only dispute is legal: 




they contend an arbitration “is not a civil action,” so an offer of judgment can never apply once a 




case is referred to arbitration. That argument fails for three independent reasons. First, § 15-35-




400 and Rule 68 are triggered “after commencement of any civil action” and require filing with 




the clerk in the court record - exactly what occurred here. Second, the statute and rule expressly 




contemplate the post-determination event being an “award,” not only a “verdict,” and they 




authorize a “proceeding after the trial to fix costs, interests, attorney’s fees, and other recoverable 




monies.” Third, the parties’ Consent Order made South Carolina procedure and law controlling 




for this arbitration and preserved “all remedies” available under applicable law including the offer 




of judgment. 
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I.     RELEVANT PROCEDURAL HISTORY 




1. Plaintiff filed this civil action in the Court of Common Pleas for Anderson County on 
May 21, 2024. (Defs.’ Resp. at 1.) 
2. On August 6, 2024, Plaintiff served and filed a written Offer of Judgment in the amount 
of $350,000.00 pursuant to S.C. Code Ann. § 15-35-400 and Rule 68, SCRCP. Defendants 
did not accept the Offer within the time permitted by statute and Rule 68, and the Offer 
was therefore deemed rejected. 
3.  On August 9, 2024, the Court entered a Consent Order referring “the matters raised in 
Plaintiff’s Complaint” to binding arbitration and staying the civil action pending an 
arbitration award or settlement. (Consent Order ¶¶ 1, 3.) 
4. The Consent Order further provides: “All remedies that would otherwise be available to 
Plaintiff under applicable federal, state and local laws remain available in the arbitration.” 
(Consent Order ¶ 4.) 
5. The arbitration hearing occurred January 6-8, 2026, and the Arbitrator issued a written 
Award dated January 14, 2026, awarding Plaintiffs more than the offer of judgment. 




II.    DEFENDANTS’ “ARBITRATION IS NOT A CIVIL ACTION” ARGUMENT 
MISREADS THE TEXT OF § 15-35-400 AND RULE 68 




Defendants’ objection rests on a framing sleight of hand. The statute and rule do not require 




that arbitration itself be labeled a “civil action.” They require that an offer be made “after 




commencement of any civil action” and be filed with the clerk in the court record. § 15-35-400(A); 




Rule 68(a), SCRCP. Once that predicate is satisfied, the statute directs what happens if the rejecting 




party later faces a “verdict or determination” at least as favorable to the offeror - including eight 




percent (8%) interest computed on the “verdict or award.” § 15-35-400(B); Rule 68(b), SCRCP. 




The General Assembly’s deliberate use of “determination” and “award” defeats 




Defendants’ attempt to cabin the statute to jury verdicts. A reading that makes “award” surplusage 




should be rejected. See, e.g., Garrison v. Target Corp., 440 S.C. 618, 880 S.E.2d 386 (2022) 




(applying plain-language principles to post-trial rulings; quoting Sonoco Prods. Co. v. S.C. Dep’t 




of Revenue, 378 S.C. 385, 391, 662 S.E.2d 599, 602 (2008) (courts must give effect to the 




legislature’s words)). The statute is not ambiguous. The legislative intent and public policy also 




supports enforcement.  




The offer-of-judgment statute was enacted as part of South Carolina’s Tort Reform Act of 




2005. See 2005-2006 S.C. H. 83 (Act title and text adding § 15-35-400). Its evident purpose is to 




promote early, fair settlement by imposing predictable consequences when a party rejects a 
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reasonable offer and the offeror later obtains a more favorable result. Excluding court-referred 




arbitration from the statute would create an irrational loophole: a defendant could avoid § 15-35-




400 consequences simply by compelling arbitration in a pending civil action. Nothing in the 




statutory text supports that carve-out, and the legislature’s inclusion of “award” indicates the 




opposite. 




Section 15-35-400(A) states that, if the offer is not accepted, “evidence thereof is not to be 




admissible except in a proceeding after the trial to fix costs, interests, attorney’s fees, and other 




recoverable monies,” and it directs that “any and all offers of judgment and any acceptance of 




offers of judgment must be included by the clerk in the record of the case.” § 15-35-400(A). That 




structure confirms two points: (1) offers of judgment are designed to be decided after the merits 




are resolved, and (2) the relief is not a change to the merits determination - it is a statutory 




consequence fixed in a post-determination proceeding in the civil action. 




Accordingly, Plaintiff is not asking the Court to “modify” the Arbitration Award. Plaintiff 




asks the Court to apply a separate, mandatory statutory consequence triggered by Defendants’ 




rejection of a filed offer and Plaintiff’s later receipt of an “award” more favorable than the offer. 




§ 15-35-400(B); Rule 68(b), SCRCP. Courts routinely enter judgments that include statutory costs 




and interest in addition to the adjudicated principal amount; doing so does not alter the 




adjudicator’s merits decision. 




III.    SOUTH CAROLINA PROCEDURAL AND SUBSTANTIVE LAW CONTROLLED  




Defendants rely on White v. Preferred Research and Lauro v. Visnapuu for the 




unremarkable proposition that arbitration can be an alternative to litigation. (Defs.’ Resp. at 5.) 




Those cases do not address the situation here: a filed civil action stayed and referred to arbitration 




by court order, with the court retaining jurisdiction and the parties agreeing that South Carolina 




procedure and law would govern. The Consent Order expressly directs that discovery and 




evidentiary disputes are to be resolved under the South Carolina Rules of Civil Procedure and 




South Carolina Rules of Evidence, and it preserves “all remedies” available under applicable law. 




(Consent Order ¶¶ 2-4.) 




Consistent with the Consent Order, the Arbitrator confirmed: “Per the Consent Order, the 




South Carolina Rules of Civil Procedure, the South Carolina Rules of Evidence, and the South 




Carolina statutory and common law are the controlling laws for this proceeding.” (Arbitrator’s 
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Award at 1.) Defendants cannot credibly contend that South Carolina civil procedure governed 




this matter for discovery, evidentiary rulings, and motions, yet the offer-of-judgment rule and 




statute (both embedded in South Carolina procedure and expressly keyed to an “award”) are 




uniquely excluded. 




IV.    DEFENDANTS’ “NOT DAMAGES OR REMEDIES” DISTINCTION FAILS 




Defendants argue offer-of-judgment interest and post-offer costs are not “damages” and 




therefore were not preserved by the Consent Order. (Defs.’ Resp. at 6-7.) That argument misreads 




both the Consent Order and § 15-35-400. The Consent Order preserves “all remedies” available 




under applicable law and then separately addresses “damages.” (Consent Order ¶ 4.) Section 15-




35-400(A) expressly characterizes the post-offer consequences as “costs, interests, attorney’s fees, 




and other recoverable monies” fixed in a post-determination proceeding. Whether labeled damages 




or not, they are recoverable relief the statute mandates when its conditions are met. 




V.    CONCLUSION 




For the foregoing reasons, Plaintiff respectfully requests that the Court (1) confirm the 




Arbitrator’s Award and enter judgment for Plaintiff in the principal sum of the Award, and (2) 




enforce the mandatory consequences of Plaintiff’s rejected Offer of Judgment under S.C. Code 




Ann. § 15-35-400 and Rule 68, SCRCP, including post-offer court costs and eight percent (8%) 




interest computed on the amount of the Award from the date of the offer to entry of judgment. 




Respectfully submitted, 




s/Gary W. Poliakoff 
POLIAKOFF & ASSOCIATES, P.A. 
Gary W. Poliakoff, Esq. (SC Bar No. 4488) 
atty@gpoliakoff.com 
Ray Mullman, Jr., Esq. (SC Bar No. 8662) 




|       RMullmanjr@gmail.com 
125 Magnolia Street 
P.O. Box 1571 
Spartanburg, South Carolina 29304 
(864) 582-5472 
 




February 10, 2026 
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THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 




______________________________ 
 




APPEAL FROM ANDERSON COUNTY 
Court of Common Pleas 




 
R. Scott Sprouse, Circuit Court Judge 
______________________________ 




 
Civil Action No. 2024-CP-04-01069 
______________________________ 




 
Mary Gray, by and through   
her Attorney-In-Fact,  
Thomas W. Cox,    ……………..   Appellant, 
   




        v. 
 




Dominion Anderson, LLC d/b/a            
 Dominion Senior Living of  
 Anderson, and Dominion 
 Senior Living LLC,     ……………  Respondents. 
 




______________________________ 
 




NOTICE OF APPEAL 
______________________________ 




 
 Appellant Mary Gray, by and through, her Attorney-In-Fact, Thomas W. Cox, appeals 




from the Form 4 order of the Honorable R. Scott Sprouse issued on February 13, 2026, denying 




Plaintiff’s Motion to Enforce Terms of Offer of Judgment. The Form 4 order called for the later 




creation of a formal order which was entered on March 25, 2026. This Notice covers both orders.  




      Respectfully submitted, 
 
      /s/ Jordan C. Calloway  
      Gary W. Poliakoff 
      Raymond P. Mullman, Jr. 
      Poliakoff & Associates, PA 
      215 Magnolia Street 
      Spartanburg, SC 29306 
      (864) 582-5472 
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       Jordan C. Calloway 
       McGowan, Hood, Felder & Phillips, LLC 
       1539 Health Care Drive 
       Rock Hill, SC 29732 
       (803) 327-7800 
       jcalloway@mcgowanhood.com 
 
       Attorneys for Appellant 
 
Other attorneys of record: 
 
Collie W. “Trip Lehn, Jr. 
Garrett W. Farrel 
Huff, Powell & Bailey, LLC 
15 S. Main St., Suite 602 
Greenville, SC 29601 
 (864) 400-5949 
tlehn@huffpowellbailey.com 
gfarrel@huffpowelllbailey.com 
 
Attorneys for Respondents 
        
 
April 20, 2026 
Rock Hill, SC 
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THE STATE OF SOUTH CAROLINA 
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Appellate Case No. 2026-000971 
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 Mary Gray, by and through 
 her Attorney-In-Fact, 


Thomas W. Cox,    ……………..  Appellant, 
 


v.  
 
Dominion Anderson, LLC d/b/a 
Dominion Senior Living of 
Anderson, and Dominion  
Senior Living, LLC,    ……………  Respondents. 
 


_______________________________________ 
 


CERTIFICATE OF SERVICE 
_______________________________________ 


 
The undersigned hereby certifies that, on October 20, 2026, he served Appellant’s counsel with 


the Final Respondents’ Brief and Record on Appeal at the email addresses listed below pursuant 


to Rule 262(c)(3), SCACR and Section (d)(1) of the South Carolina’s Supreme Court’s August 25, 


2021 order (Order No. 2021-08-25-02): 


 atty@gpoliakoff.com 
 rmullmanjr@gmail.com 







 jordan@mcgowanhood.com 
        /s/ Garrett W. Farrel 
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