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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

Kevin Harbin, #303214,

VS.

)
)
)
)
Plaintiff, )
)
)
)
)

State of South Carolina,
Defendants. )

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

FINAL ORDER REGARDING
MOTION TO RECONSIDER

Case No.: 2024CP2303549

A motion to reconsider or to alter or amend has been filed with the Court on June 15, 2026.

Pursuant to Rule 59(f), SCRCP, the Court, in its discretion, may decide the motion based on briefs

without oral argument.

After careful consideration, the Court is unable to discover any material fact or principle

of law that either has been overlooked or disregarded and further finds no error of law or fact not

appropriately considered.

Accordingly, the Motion for Reconsideration made pursuant to Rule 59, SCRCP, ! is

respectfully DENIED.

AND IT IS SO ORDERED.

2026
G\r‘ nville, SC

1 The Court, in its discretion, has determined this Motion on the filings,

95 N9 HEHG

@Jessica A. Salvini

without oral argument, pursuant to Rule 53(f), SCRCP.
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
IN THE COURT OF COMMON PLEAS FOR THE THIRTEENTH JUDICAL CIRCUIT

KEVIN L. HARBIN, #303214 Applicant,
\2
STATE OF SOUTH CAROLINA, Respondent.
AFFIDAVIT OF SERVICE

The undersigned hereby certifies that a true copy of the filed Final Order Regarding
Motion to Reconsider has been served upon the applicant by mailing one copy in the United
States mail, postage prepaid, addressed to:

Kevin L. Harbin, #303214 (COA-0007-A)
Allendale Correctional Institution

1057 Revolutionary Trail

Fairfax, SC 29827

This 27" day of July, 2026.

iYW

Z. Wiliams
Legdl Assistant for Respondent

swﬂyto effre me this 27 day of July, 2026.
Nofary Public !f{lgouth Carqlina
My Commission Expires: 8(\ H—‘ZD%Z




ALAN WILSON
ATTORNEY GENERAL

July 27, 2026

Kevin L. Harbin, #303214 (COA-0007-A)
Allendale Correctional Institution

1057 Revolutionary Trail

Fairfax, SC 29827

Re: Kevin L. Harbin, #303214 v. State of South Carolina
2024-CP-23-00478

Dear Mr. Harbin,

Enclosed is a copy of the filed Final Order Regarding Motion to Reconsider for the
above-captioned case signed by the Honorable Jessica A. Salvini and filed with the Greenville
County Clerk of Court.

Sincerely,

Sydney N. Willingham
Assistant Attorney General

SNW/zew
Enclosure

REMBERT C. DENNIS BUILDING o POST OFFICE BOX 11549 o COLUMBIA, SC 29211-1549 e TELEPHONE 803-734-3970 e FACSIMILE 803-253-6283
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The Supreme Court of South Carolina

ORDER-

Pursuant to Rule 245, SCACR, and Key v. Currie, 305 S.C. 115, 406 S.E.2d 356
(1991), we decline to entertain the following matters in this Court's original
jurisdiction: o~

1.

Tawrus Watts, #324820 v. South Carolina Department of Corrections,
Petition for Writ of Mandamus, received April 14, 2026. Appellate Case
No. 2026-000905.

Titus Williams v. Patricia A. Howard, Clerk of South Carolina Supreme
Court, Motion for Writ of Mandamus, dated September 23, 2025. Appellate
Case No. 2025-002025. '

Deanna Sharp v. Lexington County F amily Court and Orangeburg County
Family Court, South Carolina Judicial Branch, Motion to Compel
Docketing and Immediate Judicial Assignment, dated April 27, 2026.
Appellate Case No. 2026-001023. A

William Kinard A.K.A. William Smith vs Marlboro County, Motion to
Dismiss Warrants with Prejudice on Rule 3 and Rule 5 S.C.R.C.P., dated
March 30, 2026; and Motion to Dismiss Warrants with Prejudice on Rule 3
South Carolina Rule Criminal Procedure on Failure to Comply with
S.C.R.C.P., dated April 17, 2026. Appellate Case No. 2026-000809.

Quentin J. Holt v. Alan Wilson, Attorney General for the State of South
Carolina, Petition for Writ of Mandamus Pursuant to Rule 65()(10 and
Sections 14-8-280 and 14-8-290, dated February 25, 2026. Appellate Case
No. 2026-000485.

State of South Carolina ex rel. Kenneth Campbell Burr, Jr., Relator
Executive Fiduciary and Senior Secured Creditor, v. Presiding Magistrate,
Magistrate Court for Jasper County, in official capacity, Magistrate Court

I Kittredge, C.J., not participating.
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for Jasper County; Clerk of Court, Jasper County; L/CPL. M. Bacon,
SCCJA No. 0446-5192, Jasper County Sheriff's Office; Sheriff Chris .
Malphrus, Jasper County Sheriff's Office,; and State of South Carolina
through 14th Circuit Solicitor Duffle Stone, Petition for Original
Jurisdiction—Emergency Grounds, Complaint in Quo Warranto, and
Petition to Proceed In Forma Pauperis, all dated April 30, 2026. Appellate
Case No. 2026-001057.

7. Kevin Stagl v. South Bay Lakes Il Homeowner's Association, Inc; Laverne
Wright, as Board Member for South Bay Lakes III Homeowner's
Association, Inc.; Laverne Wright, Individually, James Caviness,
Individually; Renee N. Elvis, in her Official Capacity as Clerk of Court for
Horry County, Petition For Extraordinary Writ-Of Mandamus and.- -
Extraordinary Writ of Prohibition in the Original Jurisdiction of Supreme
Court of South Carolina; Motion Emergency Stay Lower Court Proceeding;
Motion to Disqualify Judge David P. Caraker, Jr.; Motion for Change of
Venue to a Neutral Circuit, received May 4, 2026; Motion for Leave to
Supplement Petition and Petitioner's First Supplemental Petition for
Extraordinary Writ of Mandamus and Extraordinary Writ of Prohibition and
Extraordinary Writ of Vacatur in the Original Jurisdiction of the South
Carolina Supreme Court, dated May 11, 2026; and Updated First
Supplemental Petition with the same title as Item #2, dated May 11, 2026;
Exhibits, received May 27, 2026; Numerous Exhibits, received May 28,
2026; Additional Exhibits, received May 29, 2026; Verified Motion to
Authenticate Lower Court Case File and Public Docket, received June 9,
2026; Amended Verified Motion to Authenticate Lower Court Case File and
Public Docket, dated June 10, 2026; and Additional Exhibits, received June
11,2026. Appellate Case No. 2026-001073.

8. Derrick L Mundiné v. Office of Disciplinary Counsel, Derrick L. Mundine
Petitioner Seeking Victim Request Hearing Claim, received April 24, 2026."
Appellate Case No. 2026-001017.

0. Kevin Harbin v. Jay Gresham, Petition for Exercise of Original Jurisdiction,
dated February 20, 2026; Petition for Writ of Mandamus and Complaint,
dated February 20, 2026; Notice of Motion and Emergency Motion for
Protective Order, dated March 19, 2026; and Notice of Motion and Motion
for Entry of Default, dated April 3, 2026. Appellate Case No. 2026-000432.

10. Frank Tolen v. State of South Carolina, Notice Regarding Timely Response



Ole

to Conditional Order of Dismissal, dated March 11, 2026; and Motion to
Supplement the Record, received May 13,2026. Appellate Case No. 2026-
000696.

11. David Lynn Robbins Il #306857 v. the State of South Carolina,
Extraordinary Writ of Habeas Corpus, dated April 6, 2026; Petition to
Assume Original Jurisdiction, dated April 6, 2026; and Motion to Proceed
Forma Pauperis, dated April 6, 2026. Appellate Case No. 2026-000898.

12. In the Matter of Sarah Christenson, Notice of Demand for Investigation and
Correction, dated April 10, 2026. Appellate Case No. 2026-001059.

%Km'@@ CJ.
Y G :
C/

Columbia, South Carolina
June 12, 2026
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Christina Catoe Bigelow
Zachary William Jones

Titus Williams

Monier Mufid Abusaft

Angie Bryant
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The Honorable Lisa M. Comer
The Honorable Winnifa Brown-Clark
William Kinard

The Honorable Marquita McLain
Quentin Holt

D. Russell Barlow, II
Mackinnon Grace Westraad
Kenneth Campbell Burr

The Honorable Keith Horton
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Isaac McDuffie Stone, I1I
Jamie William Morehead

The Honorable Renee Elvis
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William M. Blitch, Jr.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS .
COUNTY OF GREENVILLE ) THE THIRTEENTH JUDICIAL CIRCUIT &3
Kevin Lamar Harbin, #303214, ; CASE NO. 2024-CP-23-03549 £
Applicant, g 5
v. 3 FINAL ORDER OF DISMISSAL
State of South Carolina, ;
Respondent. %

This matter comes before this Court by way of a post-conviction relief (PCR) action filed
by Kevin Lamar Harbin (Applicant), on June 10, 2024. Respondent, the State of South Carolina,
made its return and moved to summarily dismiss this application as untimely, barred by the statute
of limitations, successive to Applicant's previous application, barred by the equitable doctrine of
laches, for failing to make a prima facie showing of newly discovered evidence pursuant to S.C.
Code Ann. § 17-27-20, § 17-27-45, and § 17-27-90, and for failing to comply with the Uniform
Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. (2014).

Pursuant to this request, and after reviewing the pleadings in this matter and all of the
records attached thereto, this Court issued a Conditional Order of Dismissal filed on March 10,
2026, provisionally denying and dismissing this action while giving Applicant twenty days from
the date of service of said order in which to show why the Conditional Order of Dismissal should
not become final. Attached to this Final Order and incorporated herein by reference is an affidavit
of service dated March 24, 2026, indicating the State served the above-mentioned Conditional
Order of Dismissal on Applicant.

Applicant has filed several responsive documents: “Notice of Motion and Motion to

Strike,” “Memorandum of Law,” “Notice of Motion to Remove the State as a Party,” “Notice of

Pa of
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Motion to Hold PCR Proceeding in Abeyance,” “Response and Objection to Conditional Order of
Dismissal and Order Restricting Future Filings,” “Amended Memorandum of Law,” and “Amended
Response and Objection to Conditional Order of Dismissal and Order Restricting Future Filings”
on April 9, 2026. In his responses, Applicant raises no new cléims and simply restates his

arguments in his application, which this Court has had the opportunity to review.

This Court has reviewed its prior Conditional Order and finds Applicant has failed to show

~_ cause as to why the Order should not become final. Applicant has presented no specific factual or

legal reasons on the timeliness of the issue. Applicant was sentenced on September 8, 2005, and
an order dismissing Applicant’s direct appeal was issued on January 22, 2007. As such, a timely
application should have been filed on or before January 22, 2008. This application was not filed
until June 10, 2024, well beyond the statutory filing period. Appliéant acknéwledges that he filed
prior PCR actions aﬁd has not provided a valid reason why the claims in this current é.ction could
not have been raised in the previous action(s). He further provides no explanation as to why no
action was pursued that would require records to be preserved, as such, this actioﬁ is barred by the
doctrine of laches.

After areview of Applicant's filing, this Court reasserts its finding in the Conditional Order

“of Dismissal that the current PCR application must be dismissed because it is untimely, barred by

the statute of limitations, successive to Applicant's previous PCR applications, barred by the
doctrine of res judicata, and for failing to comply with the Uniform Post-Conviction Procedures
Act, S.C. Code Ann. § 17-27-10 et seq. (2014). Before the Court will hold an evidentiary hearing,

Applicant must make a prima facie showing that he is entitled to relief. Welch v. MacDougall,

246 S.C. 258, 143 S.E.2d 455 (1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965).

Applicant has failed to make such a showing based on the information before this Court, and,

Pa&cﬂ%
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--therefore, he is not entitled to an evidentiary hearing in this matter. Accordingly, this Court finds

no reason why the Conditional Order of Dismissal should not become final.

IT IS THEREFORE ORDERED that for the reasons set forth in _the Court's conditional
order of dismissal, the Application for post-conviction relief is hereby DENIED AND
DISMISSED WITH PREJUDICE.

This Court hereby advises Applicant that he must file and serve a notice of appeal within
thirty days of the service of this Order to secure appellate review. See Rule 203, SCACR.
Applicant's attention is directed to Rule 243, SCACR, for the procedures following the filing and

service of the notice of appeal.

AND IT IS SO ORDERED this_ =\ _dayof Pl , 2026,

SSICA ANN SALVINI
Chief Adyinistrative Judge
Thirteenth Judicial Circuit

.

M, South .Carolina.

———— .

Copy maaledto

Attorneyzgé.'leczz)_ﬂ_/:]ﬁzh@ﬂ
Paégﬁfs on_ 5 | 22 12024
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COUNTY OF GREENVILLE
Civ. Act. No.:; 2024-CP-23-03549

Kevin Harbin, #303214
vin Harbin, # ' AMENDED

Applicant,
MEMORANDUM OF LAW

ve (Rule 15(a), SCRCP)

State of South Caiolina. and
South Carolina Department of
Corrections,

Respondents.

COMES NOW, Kevin Harbin, the  Applicant in the

above-captioned matter, and submits the following memerandum of
lav, in support of his @bjections te. the Cenditional Order of

Bismissal and the Order Restricting Future Filings, and in
sbjectien te the Respendent's return, motien te dismiss, . and
motien to restrict future filings. ) : Ce e

The Applicant hereby inrcerporates by refererce. the entire
ceurt recerd, the herewith attached Memorandum of.Law, Objectiens
Te the Cenditienal Order ef Bismissal, Ordexr Restricting Future
Filings, the motien te dismiss and metion. to restrict future
filings, as if re-stated verbatim herein. : : : =

Any averments, - arguments, allegatien, . .pertiens, |F
cententien contained in the pleadings .and metions en recerd.
filed by the Respendent, not herein: addressed er expressly
admitted, eualified, or explained - herein, . are - specifically
objected to and denied.

As set forth belew. the State is in default fer failing te
timely file a2 return, has waived all 2ffirmative  defenses, and

hag failed te comply with fundamental rules of civil procedure. .
Accerdingly, the - conditional order of dismissal, and order .

restricting future filing: must be vacated and set aside, and the
Respendent ‘s motiens te dismiss, and te restrict future filings
must be denied, as a matter ef law. :

STATEMENT OF FACTS:

The applicatien fer peost-cenvictien relief was filed June
10, 2024. The clerk of .ceurt -properly. served same en the South

Carolina Attorney General the same day. The State was alletted a..

period of ninety (90) days in which- te file a return, -te. plead.,

or otherwvise defend in the matter. Nimety (9%0) days frem the date

of filing eof the application elapsed on September 22, 2024.
Applicant, pursuant-te Rule 55(a), SCRCP, filed Request teo

VLI
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Enter Befault on the part of both the State of.Seuth Carelina and
the Seuth Carslina Bepartment of Cerrections, and submitted
supperting Affidavit, en Octeber 28, ~ 2025, . making the
Respondent's default abundantly clear on  the record. The clerk of
court from the sutset, refused to perform his "ministerial duty”

to enter the default of the State upen the calendar (file beek)., -

despite that such duty is prescribed by  law. Thereafter,
Applicant filed Netice and Motien Te Cempel Entry of Default, on
Becember 10, 2025, addressed te: . the Chief Judge Fer
Administrative Purpeses, who failed to take any action to dispese
of said metion. In the face eof such refusal to.perform duties
imposed by law, Applicant submitted to the South Carolina Supreme
Court, a Petitien for Writ of Mandamus, seeking te have the clerk
of court compelled te perferm his ministerial duty teo.cemply with

Rule 55(a), SCRCP. That petitien 'is currently still pending -

befere the State Supreme Csurt. Mereover, both Applicant's metion
to enter the default of the State and his. motien to cempel the
clerk ef court to enter said default, have-'been ignered., and are

alse still pending. The»State'has:n@t‘centested. nor centroverted -

either of these metiens. .o C
While the application languished in court, sevénteen (17)
menths, and sixteen (16) plus days transpired, as of the date of

this pleading. That is five-hundred . and twenty-six (526) days

late and out of time, before the State filed. its Return and
motien te dismiss, and motion to restrict future filings, on
tiarch 10, 2026, apparently having become aware of ‘the Petition
for Writ of Mandamus Applicant filed in the state's high ceourt.

- Neither motien filed by the State bears any Notice of Motion.

Without any proposed orders being noticed mer served upon

Applicant, this court SIGNED and issued the‘cenditienal order of:

dismissal and order restricting - future filings; granting . the
State's motiens, based on unserved prepcesed orders, in-vielatien
of judicial Canon 3, (B)(7), Rule 501, -SCACR, Cede of Judicial

Conduct., which forbids ex parte communication between 'a judge .

and a party in a pending matter. A . A R
No notice or service of the propesed orders. has been made,
as required by the Secuth Carelina Rules of Civil Procedure.

I. TBE STATE IS IN DEEAUﬂT.'AND:ASfA’PﬂRT?WIQ'IBPKuLT + IT IS NOT
ENTITLE® TOC PARTICIPATE IN  FOURTHER = PROCEEDINGS OR SEEK
AFFIRMATIVE RELIEF. - - .- ‘ :

The State's failure teo file a timely return constitutes a
default. Under the South Carolina Rules of Civil Procedure
(SCRCP), which apply to post-conviction relief (PCR) proceedings
through Rule 71.1, SCRCP, a respondent must serve an answer or
other responsive pleading within ninety (%0) daysy as here, in
the case of a jury trial. Rule 12(a), SCRCP. The State's return,

filed seventeen (17) months, and more than sixteen (16) days
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after the deadline placed the State in default.

A party in default occupies a unique position in litigation.
Rule 5(a), SCRCP expressly provides that "[n]o service need be
made en parties in default for failure to appear, except that
pleadings asserting new or additional claims for relief. against
them shall be served upon them in the manner as provided for
serving of summons in Rule 4, SCRCP, and notice of any trial or
hearing on unliquidated damages shall also . be given to parties in
default. See also Amendments To .the South Carolina Rules of Civil
Procedure (April 27, 2005)( Codifying Rule 5(a) and emphasizing
that parties in default are not entitled to service of most
papers). : : ‘

This rule reflects the fundawental -‘principle that a
defaulting party has forfeited its right to participate in the
ordinary course of litigation. . :

The United State Supreme Court minces no words in holding:

“The defaulting party is simply out ef court and can

take no farther part in the case."
Frow v. Be La Vega, 82 U.S. (15 Wall.) 552, 554, 21 L.EQ. 60
(1872), 1872 WL 15275 : .

This holding was recognized to continue in the force and
effect of law, in Mcbaniels v. SCBC, wherein the United States
Bistrict Court for the Pistrict of South Carolina, held:

"The defaulting defendant has merely lost his standing

in court. He will not be entitled to service of notices
in the case, nor to appear in it in any way. He can
adduce no evidence, be cannot be heard at the final
hearing. * : : '
McBaniels v. SCPC, Civ. Act. No.: 1:09-1732-TLW-SVH, citing Frow
v. Be La Vega, supra., 2010 WL 3782134 (emphasis provided)
Our South Carolina Supreme Court has mirrored these
fundamental understandings, and consistently held that a party in

default may not participate in proceedings or seek affirmative

relief from the court.
In Edith v. State, 369 S.C. 408, €32 S.E.2d 844 (2006), the

court addressed the procedural posture of a post-conviction

relief case involving a conditional order of dismissal. While the
court ultimately dismissed the appeal based on the applicant®s
default, the court cited with approval a long line of cases
establishing that defaulting parties lose their right to
participate. Belue v. Belue, 276 S:C. 120, 276 S.E.2d 295 (1981)(
bPefault judgment based on failure to appear); Buncan v. Buncan,
$3 S.C. 487, 76 S.E. 109% (19%13)(Befault based on failure to file
a responsive pleading); Gadsen v. Home Fertilizer & Chem. Co., 89
S.C. 483, 72 S.E. 15 (1911)(same) ‘

While Edith addressed an applicant's default, the principle
applies symmetrically: a defaulting party -- whether applicant or
respondent ~-- forfeits its right to participate and seek relief
from the court.

Here, the State's motion to dismiss, and to restrict future
filings, filed months after its default became effective, and
without having sought or obtained leave of court to do so, are
mere nullities. .

As a party in default, the State has no standing to seek the
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affirmative relief of dismissal. The court should disregard the
State's motions and deny, set aside and vacate, the conditional
order of dismissal and order restrlctlng future fllxngs.

II. THE STATE'S MOTION TO DISMISS AND MOTION TO .RESTRICT FUTURE
FILINGS 1S PROCEDURALLY DEFBCTIVE FOR FAILING TO INCLUDE A
NOTICE OF MOTION. :

A motion to dismiss and motion to restict future filings, is
a request for orders from the court and must comply with Rule
7(b)(1), SCRCP, which requires the motion to '"state with
particularity the grounds therefor, and shall setforth the relief

or order sought." The rule further provides that "[t]he
requirement of writing is fulfilled [i]f the motion is stated in
a written notice of the hearing of the motion". Rule 7(b)(1),

SCRCP. This language makes clear that a motion, to be properly
before the court, must be accompanied by or incorporated into a
notice of motion that sets a hearlng date or otherwise brings the
motion to the court's attention in a procedurally proper manner.

The South Carclina Rules Annotated emphasize that a motion
is not a pleading that stands alone. See Rule 7{(c), SCRCP
(Abolishing demurrers and pleas, and noting that defenses are
raised by motion wunder Rule 12, SCRCP.) The procedural
reguirement of notice of motion serves fundamental due process
purposes. It ensures that the opposing party has adequate notice
of the relief sought and an opportunity to be heard. See Johnson
v. Alexander, 413 S.C. 196, 202, 775 S.E.2d 6%7, 700 (2015)(
Parties are generally bound by their pleadlngs and are precluded
from advancing arguments or submlttlng ev1dence contrary to
those assertions.”) Where, as here, a ‘motion lacks notice of
motion, it 1is not properly pending before the court, and any
order granted, as here, on such wmotions 1is procedurally
defective.

The State filed no notice of motion with these motions. As a
result, there is no properly noticed motion pending before this
court. The court's consideration, and granting of these motions,
BEFORE THEY WERE EVEN SERVED UPON THE APPLICANT, is improper and
telling.

It constitutes procedural error, requiring reversal, at a
minimum. It constitutes ex parte communication, in violation of
Canon 3(B)(7), Rule 501, SCACR, Code of Judicial Conduct.

III. THE PROPOSEBP ORDERS, SIGNED BEFORE "EVEN SERVED UPON
APPLICANT, WERE NOT SERVED AS REQUIRED BY RULE 5, SCRCP,
PRIOR TO BEINGC SIGNED BY THE JUDGE.

The State admits on Page 5 of its Return, in footnote 1,
that:
"A proposed order of dismissal consistent with this
return and motion to dismiss is concurrently submitted
for the Court's consideration."
(emphasis supplied)
Rule 5(a), SCRCP, mandates that "all (1) written
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orders,;...(4)... and other'papers shall be served upon each of
the parties of record.
The 2005 Amendments to Rule 5(a), SCRCP, made explicit that
this service requirment applies to "all major documents and
papers including but not limited to, pleadings and amended
pleadings..."
Specifically regarding proposed orders, the South Carolina
Rules of Civil Procedure provides:
"Any party providing a proposed order, proposed
findings of fact or conclusions of law, or proposed
judgment or other paper to the court for its
consideration in any pending matter shall serve the
same on all counsel of record at the same time and by
the same means."

Rule 5(b), SCRCP, (emphasis supplied)

This regquirement is not merely technical, it ensures that
all parties have an egqual opportunity to be heard before the
court acts. That did not happen in the instant case.
see Rule 5, South Carolina Rules Annotated (2021 Ed.) ( Service
requirements ensure due process and revent ex parte
communication with the court. See also Canon 3(B)(7), Rule 501,
SCACR, Code of Judicial Conduct.

The proposed orders underlying this court's granting of
conditional dismissal and order restricting future filings were
never served upon the Applicant before being submitted to this
court who signed them BEFORE THEY WERE EVEN SERVED UPON the
Applicant.

This constitutes a clear violation of due process of law, a
direct violation of Rule 5(b)(3), SCRCP, and denied Applicant the
fundamental right to object to the form and substance of the
proposed orders. Such ex parte submission and granting of
proposed orders is improper and reguires both orders be vacated
and set aside. '

IV. THE STATE WAIVED ALL AFFIRMATIVE DEFENSES BY FAILURE TO PLEAD
THEM IN A TIMELY MANNER.

The State's motions to dismiss and to restrict future
filings, as well as its Return, filed a year and over five (5)
months after the return was due, raised various defenses.
However, the failure to plead any of those affirmative defenses
in a timely manner constitutes a waiver of the right to assert
any of them.

In Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002),
the South Carolina Supreme Court sguarely addressed this issue in
the post-conviction relief context. The State sought to raise
affirmative defenses in response to an Austin claim. The court
held:

"Laches is an affirmative defense that must be pleaded.
Rule 8(c), SCRCP, the failure to plead an affirmative
defense is deemed a waiver of the right to assert it."
Id. (Emphasis supplied)
see e.g. Adams v. B & D, Inc.. 297 S.C. 416, 377 S.E.2d 315
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(1289)

The State, here, never raised any of the affirmative
defenses it seeks now to raise in its Return and motion to
dismiss.

Therefore, as a matter of law, the State has waived all
rights to raise the affirmative defenses of (1) failure to state
a cognizable claim, (2) statute of limitations, (3)
successiveness, (4) res judicata, (5) laches, (6) no genuine
issues of material fact exist, and (7) frustration of finality of
convictions. Whitehead, 352 S.c. at 221, 574 S.E.2d at 202-03.

The court further explained the purpose of the pleading
reguirement:

"The aim of this pleading requirement is to avoid
surprise defenses." ‘
Whitehead, 352 s.C. 215, 574 S.E.2d 200 (2002) See also
Earthscape Unlim., Inc. v. Ulbrich, 390 S.C. 609, 615, 703 S.E.2d
221, 224 (2010)(" a party cannot benefit from an affirmative
defense that was never pleaded.")

Here, the State failed to file a timely return, nor motion
to dismiss. and therefore failed to assert any defenses in a
timely responsive pleading. Consequently, the State waived [ALL]
defenses, including those it now attempts to raise in its
untimely Return and motion to dismiss.

The State's motion to dismiss, like its Return, are nothing
more than untimely assertions of waived defenses and should be
denied, dismissed. and striken from the record on this ground
alone.

V. A CONDITIONAL ORDER OF DISMISSAL AND ORDER RESTRICTING FUTURE
FILINGS IS NOT PROPER WHERE THE MOVING PARTY IS IN DEFAULT ARD
LACKS STANDING.

The conditional order of dismissal procedure set forth in S.
C. Code Ann., § 17-27-70(b) is intended to allow a court to
summarily dismiss an application when "no purpose would be served
by any further proceedings." This mechanism is available when the
court, reviewing "the application, the answer or motion, and the
record" determines that the applicant is not entitled to relief.
Edith v.State, 369 S.C. 408, 632 S.E.2d 844 (2006)( gquoting . §
17-27-70(b)).

-Here, the court is not procedurally in a posture to make
such a determination, where the defaulting Respondent, is
forbidden participation in the proceedings from the point at
which default became apparent or available.

Critically, the statute contemplates that the State has
filed a proper "answer or motion". Where the State is in default,
however. and.has no properly pending motion or return before the
court, the procedural foundation for a conditional order of
summary dismissal is wholly absent. _

A party in default is not considered a "party" entitled to
invoke the court's summary dismissal mechanisms. As established
in the line of cases cited in Edith, a defaulting a defaulting
party forfeits its all right to participate in the litigation.
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See Belue v. Belue, 27¢ S.C. 120, 276 S.E.2d 295: Duncan v.
Duncan, ©3 S.C. 487, 76 S.E. 10%%; Gadsen v. Home Fertilizer &
Chem. Co., 8% S.C. 483, 72 S.E. 15.

. The Court's conditional dlsmlssaI, predxcated on a metion

flléd by a neon-participating party in’ default and unsupported by -

a timely return or motion or proper notice, was inapprepriate.
Applicant is wentitled to. have his post-conviction -relief
application proceed on the merits. o : '

' ¥I. THE STATE'S RETURN AND MOTIONS“ARE UNTIMELY, AND THE EXTREME

DELAY WARRANTS DENIAL OF THE MOTIONS To'bISMIss AND TO RESTRICT
FUTURE FILINGS. '

The State s return was flled over seventeen (17) months and

sixteen plus days late, without any motlon for extenszcn of time
or .any showing of excusable neglect.
_ This court has inherent authority to manage its. docket and
enforce deadlines. See Rule 12(a), SCRCP (reguiring responsive
pleadings to be filed within %0 days in the case of a jury trial)
The State's delay is not merely procedural, it is substantive
prejudice to the Applicant, whose outstanding motions have been
ignored by this court and remained pending months without
resolution. T » : ' ‘

In Whitehead, the court addressed a similar situation where
the State failed to timely raise a defense. The court held the
State's delay precluded it from asserting the defense. Whltehead,
352 S.C. at 221, 574 S.E.2d at 203.

While Whitehead addressed waiver of affirmative defenses:
its reasoning applies with equal force to the State ¥-] dllatory
conduct here.

"a party that fails. to comply with procedural deadlines

forfeits the right to seek relief from the court.”
Allowing the state to file a dispositive motion, as here, after
extreme delay lasting more than a year and five (5) months of
delay -- during which time Applicant's motions remained pending
- revards the State's dilatory conduct and prejudices
Applicant's ability to obtain timely relief.

The untimely return, and each of the State's motions should

be stricken and the motions denied as a direct conseguence of the
State's failure to comply with applicable court rules. Like
everyone else, the State is not exempt from the requlrement to
follow the rules.

Therefore, for these reasons, the conditional order of
dismissal and order restricting future filings .should be vacated
and set aside, and the State's motions denied, and the Applicant
should be granted leave to proceed on the merits of his
post-conviction relief application, including the appointment of
counsel tec¢ assist him in the matter, and the court should
consider and dispose of his outstanding motions for entry of
default, and motion to compel said entry of default.

VII. THE COURT HAS AN AFFIRMATIVE DUTY TO ENSURE THE CLERK OF
COURT'S COMPLIANCE WITH RULE 55(aj), SCRCP, AND THE STATE'S
DEFAULT ENTITLES APPLICANT TO JUDGMENT.
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The State's default in this matter is not merely a
procedural technicality: it 'triggers a mandatory statutory and

. procedural framework that entitles Appllcant to Juuoment..Rule.
55(a), SCRCP, provides: : _
"When .a party against whom a juagment for affirmative-
-relief is sought has failed to. plead or othervwise

defend as provided by .these rules, and that fact is

made to appear by affidavit or otherwxse, "the .clerk

[slhall enter his default." o o
Thla rule imposes a ministerial duty upon the clerk of court--
nct a discretionary act-- once the factual predlcate of default
is estaollshed.,

‘A. The Clerk of Court's Duty .. To Enter Default is Mlnlsterlal and'_

‘Non- Dlscretlonary

ThE'South Carolina Supeme Court has repeatedly held that
entry of default under Rule  55(a),. SCRCP, is & ministerial &dct

that the clerk must perforim upon proper showing. In Gaskins v.:
Firemen's Insur. Co. of Newark, New Jersey, 206- S.C. 213,,333
S.E.2d 498 (1945), the court explained that Rule 55(a) "makes"

mandatory the entry of default by the clerk when a party against
whom a Judgment for affirmative relief is sought has failed to
plead or otherwise defend as provided by the rules and that fact
is made to appear by affidavit or otherwise.

The Appllcant on October 28, 2025, filed Request for Entrv
of Default, and supportlng AfFldav1t of default with the clerk of
ceurt.

The Supreme Court empha31zed that the clerk. has 'Rg

discretion to refiuse to enter a default when the facts reqguired

by the rule are shown to gxist. |
This pr1nc1pie was reaffirmed in Stark Truss Co., 'Inc. v.
Superior Court, 360 S.C. 503, 602 S.E.2d 99 (2004)

the clerks duty to enter default is mandatory once the

requirements of Rule 55(a) are satisfied.
Thynes v. Lloyd, 294 S.C. 152, 154, 363 S.E.2d 122, 123 (1287)

" The court distinguished between the entry of default (a
ministerial act performed by the clerk) and default judgment (a
judicial act performed by the 'court). noting that the former is
automatic upon proper application. Applicant has fully shouldered
his burden of supplying the affidavit of default.

The South Carolina Rules Annotated, further clarify, "the
entry of default under Rule 55(a),SCRCP, is a ministerial act
performed by the clerk of court. It is the first step in the
default process, and is distinct from the subsequent entry of
default judgment.

The clerk's role is to "note on the docket the fact of the
default" and this notation "establishes the defaulting party's
forfeiture of the right to further participate in the
litigation. "

B. The Court has a Duty To Supervise The Clerk of Court and
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‘Ensure Compliance'With the Rules.

While the entry of- default is a ministerial functlon of the
clerk, the circuit court retains supervisory authority cover the
~ clerk's performance of these duties. See Canon 3(b)(c)(2), Rule

501, SCACR, Code of Judicial Conduct.

This supervisory authority-includes the power to dlrect the

clerk of court to perform a mandatory duty when. the clerk fails
or refuses te do so. ' :

‘ Where, as here, the clerk fails to  enter a default as-
required by Rule 55(&), SCRCP, it is the judge's [d]uty to co-pel'

compllance.

T Appllcant filed his motion to compel .such entry on December -
10, 20:5 This duty arises from the judge's reole as the presiding
officer of the court and the Constitutional obligation to ensure.

that judicial proceedlngs are conducted in accordance with the
- law, not contrary to the law, as demonstrated here thus far.

C. Entry of Default Under Rule 55(a), SCRCP, Is The Prerequnsate
To A Judgment By Default Under Rule 55(b), SCRCP. ‘

The distinction between entry of default "and default
Judgment is critical. Without the clerk's entry of default, the

court itself -lacks procedural foundation to enter judgment - in

favor of the non-defaulting party. Hence, the Applicant's
prejudice, thus suffered and thus denied. :

A party in default admits the well-pleaded allegatlons of
the complaint.- Duncan v. Duncan, 93 S.C. 487, 76 S.E. 1099 (1812)
Moreover, the Court of Appeals has held that a party in default
is not entitled to part1c1pate in the litigation or vraise
defenses. Stark Truss Co. Inc. v. Superior Court, Corp., 360
S.C. 503, 508, 602 S.E.2d 99, 102 (Ct.App. 2004) :

D. Applicant is Entitled To An Entry of Default and Therefore To

An Entry of Default Judgment.

Applying the principles to the instant case, the State's
failure to file a timely return or motion to dismiss constitutes
a failure to "plead or otherwise defend" within the meaning of
Rule 55(a), SCRCP. The State was served with the PCR application,
and was reguired to file its return within 90 days. Rule 12(a),
SCRCP, made applicable by Rule 71.1, SCRCP.

The State failed to do so, and this fact was made to appear

by the Applicant's aAffidavit, filed October 28, 2025, and by the

court's own docket.
Because the clerk's duty to enter default under Rule 55(a)

1s mandatory, the clerk should have entered the State's default.
This court, in exercise of its supervisory authority over
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clerks of courts, should direct the clerk to enter the State's
default nunc pro tunc to the date the default first became
available. See South Carolina Rules Annotated (noting a clerks
duty to enter default may be made nunc pro tunc to correct
omissions) _

Once default is entered, the State's right to participate in
further proceedings is terminated as of that date default became
available. Stark Truss Co., 360 S.C. at 508, 602 S.E.2d at 102.

The State's Dbelated return and motions -- filed after
default -- are mere nullities.

Applicant then is in a favorable position, being entitled to
apply for a default judgment under Rule 55(b), SCRCP, and the
court must determine whether the well-pleaded allegations of the
PCR application entitle Applicant to relief, by -evidence
satisfactory to the court.

E. CONRITIONAL DISMISSAL AND ORDER RESTRICTING FUTURE FILINGS
CANNOT SUBSTITUTE FOR PROPER DEFAULT PROCEDURES.

A conditional dismissal under 8. C. Code 2nn. § 17-27-70(b),
cannot be used to ([clircumvent the default procedure. Where a
party is in default, the proper mechanism is entry of default and
if appropriate, default judgment =-- not a summary dismissal that
effectively rewards the defaulting party for his procedural
failures.
The post-conviction relief statute does not exempt the State
from the Rules of Civil Procedure.
Rule 71.1, SCRCP, expressly incorporates the rules into PCR
proceedings, "so rfar as they are not inconsistent with the Act".
Nething in the Uniform Post-Conviction Relief Procedure Act, S.
C. Code Ann. § 17-17-10, et seq. (UPCRA), is inconsistent with
the entry of default against a non-responsive State. To the
contrary. the Act contemplates adversarial proceedings in which
the State must file a timely return or motion to dismiss, or face
the conseguences of its failure to do so.
Conseguently, for these reasons, Applicant respectfully
requests this court: A
1. Direct the clerk of court to enter the default of the State
upon tne calendar (file pook) nunc pro tunc establishing
default as of October 28, 2025; and

2. Declare the State, as a party in default, not entitled to
participate in further proceedings nor to seek affirmative
relief, beyond the date of October 28, 2025; and

3. Deny the State's belated motion to dismiss and to restrict
future filings:; as mere nullities, and

4. Permit the Applicant to proceed on the merits of his PCR
application, and for entry of default judgment, under Rule
55(b)+ SCRCP, by presenting evidence satisfactory to the court
of the well-pleaded allegations of the PCR application;; and

VIII. ISSUE PERTAINING TO SENTENCE-RELATED CREDITS DETERMINED BY
STATUTOTY PROVISION ARE A DIRECT CONSEQUENCE OF THE
IMPOSITION OF SENTENCE AND  MAY BE RAISED IN PCR
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PROCEEDINGS.

.The UPCRA provides a statutory basis for relief where a
conviction or . sentence. is subject to collateral attack. S. C.
.Code Ann. § 17-27-20(a) states that any person who has .been
convicted and asserts grounds that the "sentence was imposed in
violation of the Constitution or laws of this State or the United
"States” may institute proceedings for relief ‘under the Act. The

calculation of sentence-related credits -~ specifically those
~referenced in statutory provisions §¢  24-13-150(A) and
24-13-210(b). -- is not a mere administrative detail for the S8CDC

to resolve in iscolation; as the :Respondent seems Lo argue in its

untimely Return and motion to dismiss.
‘ "Rather, it is a legal component of the sentence 1tself.

" Because the 'sentence is the final Judgment of - the court, . any <

error in its calculation, that reeults in an 1llegal sentence 1is
cognizable under the UPCRA. :

A. Sentence-Related’ Credits are a Direct Consequence of the

Conviction.

It is well-settled in South Carclina Jurisprudence that a
defendant must be aware of +the direct conseguences of this
conviction and sentence. A direct conseguence is one that has a
"definite, immediate, and largely automatic effect on the range
of the defendant's punishment." State v. Miller, 405 S.C. 29, 744
S.E.2d 532 (2013) Statutory credits, directly affect the length
of incarceration. The South Carclina Supreme Court has repeatedly
emphasized that when a trial ccurt imposes sentence, it imposes

the "actual time to be served", subject to mandatory statutory

credits ,
In State v. Sheppard, 391 S.C. 415, 706 S.E.2d 16 (Ct.App.
2011), the Court of Appeals recognized that, as alleged here., the

failure to award mandatory credits .... renders a sentence
illegal". The court held that because the statute mandates the

application of credits, the sentence actually imposed is the net
sentence after the application of the credits. Therefore, a trial

court's failure to calculate or award this credit at  the

sentencing constitutes a violation of the law.

' A sentence with violates a mandatory statutory provision, is
illegal It is subject to correction An illegal sentence is a
fundamental defect that can be raised in PCR proceedings. See
e.g. Gantt v. State, 354 S.C. 1&3, 580 S.E.2d 133 (2002) (PCR is
the proper forum to challenge a sentence that exceeds the maximum
allowed by law.)

B. The UPCRA Provides a Remedy For Illegal Sentences.

The UPCRA was designed to provide a remedy for
Constitutional and statutory violations that affect the validity
of a conviction or sentence. § 17-27-20(a)(1). The State Supreme
Court has consistently held that a <claim that a sentence is
illegal, as here, is cognizable in PCR proceedings. See Jamison
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v. State, 410 S.C. 456, 765 sosozd 123 (2014):
“l
The fact that the SCDC malntalns the administrative records
regarding time served does NOT preclude a PCR court from
addressing the underlying legalzty of the  sentence. The
calculation of statutory «credits is NOT a matter of
administrative discretion, it is a mandatory legal computation.
When a trial court, as here, imposes sentence, but fails to
apply statutory credits, the resulting sentence is illegal. Sinmce
the sentences violates the plain text of §§ 24-13-150(A), and
24-23-210(b). which mandate that the time served must be applied
toward the sentence, and here was not, the sentences are illegal.

C. EXHAUSTION OF ADMINISTRATIVE. REMEDIES WITHIN THE SCBC
GRIEVANCE SYSTEM IS NOT .REQUIRED WHEN THE ERROR IS A LEGAL
ERROR IN THE SENTENCING COURT's JUDGHMENT AT SENTENCING

While the SCDC has the authority to compute credits., its
authority is derivative of the Court's senteNCAHg order
(Sentencing sheet). If the sentencing order is: as here,
"ambiguous", or as in this case, fails to reflect the application
of these mandatory statutory .provisions awarding credits to
Applicant, the error originates with the sentencing court.

The SCDC cannot correct an ' illegal sentence., only the court
can modify a sentence. § 24-13-40. provides that "If the court
fails to give credit as required by this section, the Court
shall, upon motion of the defendant or upon its own motion,
modify the sentence nunc pro tunc to correct .the sentence®.

The plain language of these statutes explicitly contemplate
judicial correction , not merely {aldministrative calculation. as
Respondent seems to contend.

' Therefore, requiring PCR Applicants to seek relief through
the SCDC's internal grievance system to remedy a judicial error,
would be a patently vain and futile act.

The sentencing court and subsegquently, the PCR court, are
the proper forums to correct an illegal sentence that arose from
the failure of the sentencing court to apply mandatory
sentence-credits provided by statute. -

While, Respondents cite Al-Shabazz, they conveniently omit
Al-Shabazz generally channels sentence related credit claims to
the Administrative Law Court, however, that holdzng does NOT
apply here, where the error is judicial error in the orxgxnal

imposition of sentence rather than an adminastratne error in
credit calculation. This court has jurisdiction under the UPCRA
to correct an illegal sentence, where here, the SCDC's
calculations resulted in a sentence which extends beyond the
Applicant's legal max-out date. The Al-Shabazz court, very
clearly enunciated that its. decision does not bar PCR sentence
expiration claims. Al-Shabazz, 338 S.C. 354, 527 S.E.2d 742
{2000)( Recognizing "when inmate alleges that the sentence itself
has expired -- that the duration of lawful imprisonment has ended
-= the claim is properly brought in PCR").
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The court's resolution of the issue would not be complete
without discussing and application of the important canon of
statutory construction that penal statutes are to be strictly
construed. The rule of lenity applies when a criminal statute or
sentence is ambiguous, and requires any doubt about a statute's
scope oOr a sentences length and duration be resolved in the
defendant's favor. State v. Miles, 421 S.C. 154, 164, 805 S.E.2d
204, 210 (2018) citing Berry v. State, 381 S.C. 630, 633, 675
S.E.2d 425, 426 (200%) Here, because the trial court nor the
sentencing sheet specifies that the 85 % percent | sentences are
subject to the sentence-credits mandated by the aforementioned
two (2) statutes, the sentence is clearly ambiguous? and rendered
illegal as judicial error. The SCDC has no authority to modify or
correct a sentence. Thus, internal grievance procedures, are an
inadeguate and unavailable remedy.

Consequently, for these reasons, this court should find that
mis~calculations or the failure to apply mandatory sentence
credits under South Carolina's mandatory statutory provisions,
renders Applicant's sentences illegal.®Such claims are clearly
cognizable under the Uniform Post-Conviction Relief Procedure
Act, because it involves a sentence imposed in violation of
statutory law, and constitutes a [dlirect ceonseguence of the
conviction. The Applicant respectfully requests this court grant
relief by correcting the sentences nunc pro tunc to reflect the
mandatory sentencing credits due to him, or in the alternative,
set the matter for an evidentiary hearing. :

CONCLUSION

WHEREFORE, <for the foregoing reasons and grounds, the
Applicant moves that the PCR proceeding be held in abeyance
pending the disposition of the Applicant's Petition for Writ of
Mandamus, which bears a critical relationship to the disposition
of the issue of default on the part of the State, and the clerk

of court's failure to perform a ministerial duty required by.

law.
Further, the Applicant respectfully reguests that the

court:

1. Direct the clerk of court to enter the default of the State
upon the calendar (file book) nunc pro tunc establishing
default as of October 28, 2025; and

2. beclare the State, as a party in default, is not entitled to
participate in further proceedings nor to seek affirmative
relief, beyond the date of October 28, 2025; and .

3. beny the State's belated motion to dismiss and to restrict
future filings; as mere nullities, and

2. Because the sentencing sheet(s) are ambiguous, they must
be construed favorably to the Applicant. Tant v. SCDC, 408

13
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4.

‘Date: March 27, 2026

Permit the. Applicant to pfoceed on the merits of his PCR

‘application, and for entry of default judgment, under Rule
55(b), SCRCP, by presenting evidence satlsfactovy to the court

of the welT-pleaded dllegatlons of the PCR appllcatlon,‘ana ‘
Strike the Return, the moticn to dismiss. and motion ‘to

restrict future filings from the record of the proceedings. .
' R:?pectfully Submltted,,

AN AC&N\J‘TA’\

Fairfax, South Carolina. o ‘ : Kevin Harbin

" Applicant, Pro Se

‘Allendale Correction Institution
1057 Revolutionary Trail

Fairfax, SC 28827

14
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‘ Kevin Harbin, #303214
Allendale Correctxon Instltutxon
1057 Revolutlonary Trall

Falrfax, SC 29&27 ‘

jJay’Gresham‘}

Clerk Of'Couft ‘ C
‘ Greenv1lle County Courthouse’}'
305 East North St,, Ste: 232
| Greenville, SC 39601 '

Re: Enclosures for Filing PutbéSes

Kevin Harbin v. State  of South,'Carcliha~ and South

'b_Carollna Department of - Cortectlons
Case No.: 2024-CP-23- 03549

Dear HMr. Gresham, :
Please find enclosed on behalf of fhe Appllcant,‘the-following
for f111ng purposes: v , '
1. Amended Memorandum of Law; and"
2. Certificate of Service: and
3. One extré—copy of all of the abéVe which I respecfully reguest
be returned to me stamped—filed/élpcked—in.' ‘
Please file with the court réé@rd, and Irlook forward to you

returning a filed copy as regquested above.

Kind Regardgs, .
Ly ey
Kevin Harbin

Applicant, Pro Se
KH/
‘Enclosures
cc: S.C. Office of the Attorney General

Date: March 27, 2026
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/- : - . CERTIFICATE OF SERVYICE

I, Kevin Harbin, the Applicant in the ﬁQregoing natter,
,héreby:certify-that I have this day served a true-copy 6f-the,
 following = ‘
‘ AMENDED,NEMORANDUM OF L&W . ‘

‘upon the Responﬁént by depositing same in the ﬁnited States
: ‘postal receptaclé located on Allendale yarﬁ,‘ >Sufficient

first-class postaye affixed thereto, and addressed to:

State of‘South Carolina

Office of the Attorney General
( P. O. Box 11549
Columbia, SC 29211

Date: md((‘)ﬂ 27, 2025 ' s/ 7{{/&)’1/‘/] 1401/ v\
Fairfax, Socuth Carolina. ‘ Kevin Harbin

APPLICANT, Pro Se-

Rllendale Correction Institution
1057 Revolutionary Trail’
Fairfax, SC 29827



cewRTE oF Qé’é'é'&jﬁﬁi&ﬁ | % |
Ll D eksihet: We.s Teri-or-is-snies

;x@vin Eazbnma QQO@E&Q, g iNOTICE OF{&OTidE‘ -

| A@@iica@t._'5 -A§  | ‘Ausl B
v , AR g‘_ o .
State of Seuth farslina, ang ) MOTION TO HOLB FROCEEBING.
..g;:gg@gigzifga Degartm@m@ ?ﬁ 31  .IN{ABEY§§CE

_aesgom@emtso; e ¥

TO THE ABOVE—NAMEB RESFONBENTS.

YOU WILL TAKE NOTICE, that within ten (l@) days hencef@zth
and exclusive of the date of service hereof upon you or as soon
thereafter as may be heard, that the Applicant, will move the
court for ..an order, helding the BCR proceedings: in abeyance

p@ndlng the. d15p951t1@n of Applicant's Petition for Writ eof-

Mandamus, which is. pending cuzzently before the South Carolina

Supreme Court, involving the issue of default on the part of the.

State of South Carolina, and the clerk of court's failure to

enter sald default as reguired by Rule 55(@), SCRCPF. _ \
The Applicant, hereby lnccrporates ‘by reference; the entire

court record, the herewith attached Memerandum of Law, Objections

To the Conditional Order of bismissal, Order Restricting Future.

Filings, the motion to dismiss and motion to restrlct future
filings, as if re-stated verbatim herein.

The grounds for this motion shall be:

STATEMENT OF FACTS:
. The application for post-conviction relief was fll@d June
10,/ 2024. The clerk of court properly served same on the South

Carolina Attorney General the same day. The State was alletted a

period of ninety (99) days in which to file & return, to plead,
or otherwise defend in the matter. Ninety (%0} days from the date
of filing of the application elapsed on September 22, 2024.

While the application languished imn court, seventeen (17)
months, and sizteen (16) plus days transpired, as of the date of
this pleading. That is five-hundred and twenty-six (52€) days
late and out of time, before the State filed its Return and
motion to dismiss. and motion to restrict future filings, on
March 10, 2026.

l. The affirmative defenses attempted to be raised im the Return
and motion to dismiss, by Respondents have all been waived, by

failure to timely plead the defenses in a responsive pleading,

ansver or motion: and
2. The Respondent, as a party in default, forfeited the right to

C3e




further participate imn the proceedings, at the point in which
default became available, and made to appear on the record by
the Applicant's Reequest for Entry of Default, and supporting
Affidavit, filed Octobr 28, 2025 with the Clerk of Couxt. The
clerk of court refused. to perform. the ministerial duty teo
enter the default of the State. upon the calendar (file book),
as required by law, Rule 55(a), SCRCP; and the Applicant filed
before the South Carolina Supreme Court, a Petition for Writ

of Mandamus to compel the performance of & ministerial Jduty |

require by law. That court has yet to resolve the matter, or
issue its ruling:; and ;

3. The wmotion to dismiss, is ‘procedurally ‘defective, and .ot

cognizable by the court, due to failure to include Notice of
Motion; as reauired by Rule 7(b), SCRCP; thus no such motion
is pending before the court; and o .

4. Respondent has not in any way., controverted, or refuted the
Applicant's motion for entry of. default upon the record, nok
the allegations of the Affidavit, in support of that motion,
and the default of . the Respondent, is conclu51vely
established. Rule &(d), SCRCP, provides:

{(d) Effect of Failure To Beny. Averments im a pleadlng to
wvhich a responsive pleadlng is regu1red, m‘.he’f= than those . as
to the amount o¢f damage, are admltted wvhen not denied in the
responsive pleading. ..."

(Emphasis provided) . )

Respondents, thus, as a matter of law,  admit they are a
defaulting party; and , _ '

5. &s a defaulting party. the Respondent'’'s lack standing, and
therefore, may not £file an out of time returna‘mcticn, nor
seek affirmative relief. See Frow v. Be La 'Vega, 82 U.S. (15
Wall.) 552,554, 21 L.BEd. 0 (l&72); McBaniels v. S8SCDC, Civ.
Act. No.: 1:09-1732-TLW-SVH, 2010 WL 3732134; Stark Truss Co.
v. Superior Constr. Corp., 360 S.C. 503, 508, 602 S.E.24 9%,
102 (Ct.App. 2004)( "A party in default 15 not entitled to
participate in the litigation.”)

. The Applicant has filed with the South Carolina Supreme Court,
a Petition For Writ of Mandamus, being directly on the State's
forfeiture of the right to further participate in the
proceeding, and the clerk of court's failure to pexform the
ministerial act of entering the default of & party, as
required by Rule 55(a), SCRCP, which bears a critical
relaticnship to the eventual disposition of the instant
matter; and .

WHEREFORE, for the foregoing reasons and grounds, the

Applicant moves that the PCR proceeding be held in abeyance

pending the disposition of the Applicant's Petition for Writ of -

Mandamus, which bears a critical relationship to the disposition
of the issue of default on the part of the State, and the clerk
of court's failure to perform a ministerial duty reguired by law.

Regpectfully Submitted

Bate: {ﬂa.-rcb S+ 2026. A /%%—m #ﬁn/fnfn

Fairfax, South Carclina. - Kevin Harbin
Applicant., Pro Se
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‘&llendale Correction Institution
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- Fairfax, SC 29827
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4‘ state ot Somth Carolanaa and
~ Seuth Carelina Department Qf
-:_Correctzomsa : .
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'f norion wo srnxxz

Respoadents.
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PO THE Aﬁ@?@bﬁﬂﬁﬁﬁ RESPO@DE%TS.

' ¥e¥ WILL TAKE MOTICE, that ﬁithan ‘ten (103 daya henceﬁozth'

and ezclusive of the date . eﬁ service -heresf UpeR yeu oF a8 Seen .

_thereaftex as_may be heard. that the.Applicant, will meve ° “Jthe-
ceurt fer an. scder, - ‘pursuant .te - Rule 12(£),- ‘SCREP, striking” the
Return, the metien te dismiss, .and the metien te-reéstrict gm&ureﬁ

filings, submitte& by Resgomdents en March 18, 2626.

The Applicant, hereby incerperates by reference,. ‘the. emtzre:

Cciv.Act. Ne.s 2634-CP-23~03549

vac

c@ugt record, the -herewith attached Nemerandum: of:. La®,: %bgectxen@;“ﬁrl:

Te the Cendataonal @zder oZ- Bismissal, e@rder. Restrxctzng Future -
‘Enl;ngsp ﬁ;he mot.wn te -digmiss and motien - to zastrict -future

f;langsa as ig zeastated‘vegbatim herein. -
The gr@unds for thxs netien shall bes,f=

ST&TEMENT @F FACTS;

. The np@l:gatlon ﬁcz post-conwxctzom relzef was ﬁxl@d Jan@]>
d 2824, The clerk @f éeurt. preperly sexved same-.sn -the - Seuth -
G@ralzna Atterney: seneral the same :day. The State was. alletted a
peried ef ninety- (QO) ‘days im shich. te. fxl@ a r@twrn, ‘e . plead. -

er otherwise deﬁend in the matter. . &an@ty (28} days frem: the date
of filing of ‘the applnc&taen elapsed en- September 22, 2024. .
While the applicatien lanquished in ceurt, seventeen {17}

menths, and sizteen ' {18) plus days transpired, as of the date ef - x

this pleadlngo That 48 -five-hundred ‘and. tw@ntyasix (526) -days

late and eut ef time; befeore the .State filed its Return ang -

m@tum te dJdismiss, and- m@tien te restrict - future: thngso on

March 16, 2826. -

1. The aifirmative. d@fens@s attempted to beé raised in ‘the Return
and metion te dismiss, by Respendents have all been waived, by

faalure te tim@ly plead the defenses: in a zespenszve pleadxng:wa

angver er mstien; and

2. The Respendent, as a party ing defaultﬂ ﬁ@zfezted the rxght te

further participate_xn the preceedings, at the peint in wvhich

default became available, .and made te .appeaxr on the reeerd by .”
the Applicant's. Regquest for Bntry ef Befault, and supperting -

Affidavit, fxled Qetebr 23, 28295 with the @lerk ef Q@urt. and
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-:_t@ the am@mnt @f dam@g@g axe admztte@ wh@n n@t‘denied in th@;5ﬁ“%7

" réspensive plea@amg°'°n°7;‘

aﬁmat they ar@ &'H

Resp@nd@ntsa ; thasa as a matt@z' @f hla”

L&h@r@f@r@, may mnet . file an @ut @f txme;r@turma meotion; ner .
seek affirmative relief. Seé Frow v. Be La Y@gag $2 8.8 (lSFﬁ*

Wall.) 552,554, 21" L.Ed. 8. (1872); McBaniels v SCBC, €iv. .

Act. Na.ﬁ-l 0®~-1732~ TLW-SVHa 2818 ﬁLA 782134°‘Star'“Trass C®..

‘@ck stanéingn andy._‘f'

v. Superier Constr. COXp. ., 380 S C. 5@30 508; @@27.5-E. 24 99;"' 

182 (¢t App. 2084)( "A party in- d@fault
participate in the litigatien.®) -

;n@t entztl@d te f53~n-

. WHEREFORE, fer .the ~£@z@§@xng z@as@ns- and gx@@@dsa the“'”‘A'

éppla@ant meves that -the Return, the- Metien: T@ EasmiSSg -and: the

Metion. Te Restrict Puture .Filings, be stfick@m ﬁg@m the recerd,
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COWNTY OF GREENVILLE

Kevin Hackin, §303214, o |
L e ' NOTICE OF MOTION
 Applicant, - N o

Yo ,j;

State ef Sonth Caédixnaa and.
- Seuth @arelima De@artment of
Cozre@taonSa,; . o

QOTIGN T0 REMOVE THE

'STATE AS A PARTY

vwvwwvvwvww -

R@a§ondeﬁts;}

TO THE ABOVE NAME@ RESPO&BENTSe.._’

YO8 WILL .TAKE NOTICE, that within ten (l@) days h@nceferth

“and ezclusxva -0f the date ¢f service- her@@f upen yeu or 28 soon
thereafter as may be heard: that the Appl:&caﬂta will move the
court for an order, . removing from .the case. the .State, as  a

defaulting party — who has forfeited" the right t@,»furéher

participation in the litigation. o
' The Applicant, hereby 1ncozp@rates by ref@zence¢ the entire

court recerd, the herewith attached: Memerxrandum of Law, Objections .

Te the Conditional 9rder of Pismissal, Order- Restricting Future

'Filings, the motion to. dismiss and motion to - r@strxct future

filings, as if re-stated verbatlm herelno
The grcunds for thls m@tz@n shall bezs

~ STATEMENT 0? FACTS‘
The application. .for post-cenviction rellef was filed June

im) 2024. ‘The clerk of court properly served same on the S@uth.‘
Carslina Attorney General the same day. The State was allotted a -
period of ninety (%9) days in whlch to file a return, te plead, -

or otherwise defend in the matter. Nln@ty (80) Gays from the date
of ﬁilxng of the appllcatign elapsed on beptember 22, 2624.
While the application languished in ceurt, seventeen (17)

m@nths. and sixteen (18) plus days transpired, as of the date of

this pleading. That is five~hundred and twenty-six. {526) days
late and out o¢f time, before the State filed its Return and

motion to dismiss, and moti@n te restrict future filings, en

March 16, 2026°

1. The affirmative. defensas attempted to be raised in the Return

and motion to dismigs, by Respondents have all been wvaived, by
failure to timely plead the defenses in & resp®nsave pleading,
answer or motien; and

2. The Respondent, as a party ln-default, forfeited the right teo
further participate in the procsedings. at the peint in which
default became available, and made to appear on the record by
the Applicant's Reguest for Entry of Befault, amd supporting
Affidavit, filed Octobr 28, 2025 with the Clerk of Court; and

Civ.Rat. Ne.s 2924-CP-23-83549
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3. The m@tion‘.t@d dismissa, is pr@cedutaliy défective, @nd not -

cognizable by the court, due te failure te ‘include N@tace of
Motien:; as required by Rule 7(b}, SCRCP° th&s ne such metion
© is pending before the court: and ‘
4. Respondent has not im any way, centr@verted, ox r@futed the

- ‘Applicant's ‘motion for entry of. default ‘upen - the - record, nor -

the allegations of the Affzdavlt, in support -0f “that motien,
and the default o¢f the Respendent, is. ’conclu51vely
‘established. Rule 8(d), SCRCP. provides:

{d) Effect of Failure To Beny. Averments in a pleadzng te

vhich a responsive pleading is required., other than those  as

to the amount of damage, are. admntted when not d@naed in the N

or

responsive pleading: ...
(Emph@sls proevided) - R ; o
Respondents., thus, as a nmmxer @f lawf'admat they are a
defaulting party: and .
5. As a defaulting party. the Respondent s lack standlng, and
therefore, may not file an out of time return. motion, nor
seek affirmative relief. See Frow v. Be La Vega, 82 U.S. (15
Wall.) 552,554, 21 L.Ed. &0 (1372) Mc®aniels v. SCBC., Civ.
Act. No.: 1:09-1732-TLW-SVH, 2010 WL 3782134: Stark Truss Co.
- V. Superier Constr. Corp., 380 S.C. 503, 508, €02 S.E.28 99,

102 (Ct.app. 2004)( "A party in detault 15 not entltled to

participate in the litigatien.")

WHEREFORE, = for the foregoing. reasoms and gr@undsa the~

Applicant moves that the State of South Car@lzna be removed from
the case due to the fact. that the State is a defaulting party,

not entitled to further pa:tlclpatlon in the preoeceeding, as a

matter of law.

Respectﬁully 3ub-1tteo}

. 2@%5. /(mmq #M,//‘l/x/) -

Eaa:fax} South Carelima. - - .. .. Kevin Harbin

Applscanto Pro Se

Allendale Cozrectagn Instltutlcn
© 1057 Revolutionary Trail
: ‘Pairfax, SC 25827
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Kevm Harbm. .

U State @f South Carolzna, and
s f‘South Carolma erartment of
';‘cQgrefct,iOnsa

040

~

STATE OF SOUTH CAROLINA

AR ENE - CUUKT UEDUGUETTRAN FLEAD
COUNTYOE‘GREENVILLE T e

o éiv.' ActNo 42024’—»ez$4-23'—0135459 :

AEPLICANT’S AMENBED OSJECTIONS ’I‘O CONDITIONAL

Appllcant. T

3 'oam:a os' msmssm, m GRBER RESTRICTKNG E‘UTURE

. E‘ILINGS ANB TO MGTIQN TO E?ISMISS AND TO RESTRICT

wmnz FILINGS mm mxcas 05' :m*zcm AND z-mx s'. "

ATTACHED

f‘subm.tt@d H

by 'the court .and received by the’. Apphcant o
abjecm@ns t@ the motmn m dismss md mtmn £0.. xes&mcs: future falmgs _

COMES NOW. Kevm Hiarbm, by ‘and : thmugh Pro Se, amendmg hxs prev:.ously ST

Appucm°s' onzc'nows 0 cammmm : ORBER OF - DISMISSAL . ORDER"};"':

= . RESTRICTING FUTURE FILINGS AND TO MOTTON'TO BISISS AND TO RESTRICT: muRE e

y FILIN@S E@ITH NOTICES' ANQ M%IQNS AZTACHE@’ ' ‘ , 7
aated Magch 25, 2026: and ;- : Sl S
and, .who_ subkmits the- hereto attach&d Amerade@ Memran&um @f Lawo and ohjectmns- o
to the. G@ndxtional ‘Order “of - ‘Dismissal -and . ‘Qrder 'Restricting Future . :Filings -
(Unconditional order), ‘both . dated March 9, - 12028 “filed Marchi 10, 2026 issued . -
ch." 18, /2026, as well as ..

Cand: futthez replymg te..the.. B

' llmat—af-tme (late) Retum al.so dated mrch 9; ?-‘2@260 leed Mazch AQs 20264 £h&

same day ‘ Jessica Axm Salvznl, Chxef A&nxmstx:atwe Judge. sxgned the

-aforementioned ‘orders; -and Apphcant hereby -gives ten..(10) ‘days mnotice of
‘-metmn(s) ‘to the &ove—named Respendent. and ,hereby mves the Court ﬁ@r entry :
' of an order: T R L

Amendment' , o :

: - The Appllcamt speczfz.cally amends the cbgectlons and the referenced~:'

Amended Memorandum -of - Law, pages 11 and 12° of the Sald mmrandum of lam to

delete certain case ‘citations as followss: - . S

1. State v. m.ller. 405 8. C._2§; 744 S.E.24. 532 (2013) p

2. state v. Shepparda ‘301 §.C. 415, 708 S.E.2d 16 (Ct. App. 201.1)

3. Gantt v. State; 354 S.C. 183, 530 S.E.28 133. (2002):

4. Jamiscn V. State; 419 8.C. 43&. 755 S.E.zd 123 (2014) R ' :
Iin- place of. the abeve ‘case citations,’ the Agplz.cant mserts S c.‘ nge- -

Sectmns §%. 17-2‘?»20@) and 17-27-20(a)(13 and - mlevant p@rtmns of the -

mifom E@stwf.‘cnwctmn ‘Relief Procedufe Act (UPCRA)

(1) Motieon To Hold BCR Proceedings In- Abeyance. (Motxon attached hereto) -
holding the instant post—convmtwn telz.ef prcceedmgs in x ance
pending detemmatmn ‘of 'the - Appllcant' Petition for Writ of Mandamus;
currently pendmg before the Seuth- Carolma Suprem cOurt. a copy. of
which is herewith attached;: ‘and S

(2) Motion To Strike: (Motion attachad. heretc) . '

holding that the State of South Carolina and the South Carolma Department
. of Corrections are in gdefault,. and -therefore have no: standmg__ nor nght
to make .an ‘appearance, - file any motions or . pleadmgs, nor to be heard ia
‘the matter due to lack of standing, and.waiver of all affirmative defenses
‘which 'might have ‘been timely raxsed, but were not ;. “and thus must be
stricken from ' the reécord, as msufficz.ent defenses, , 1mxiratenal or
- impertinent matter; and. '
(3) Motion To Remove The State: As A !artyo‘ (Motmn attached hereto)
Fuxcther grantmg such ot:hex: relief’ set forth and requested




herein below.

ThHe Applicant hereby incorporates by reference the entire
record, ths pleadings, together with the motions, and papers on
file as part of the court receord, as 1f re-stated verbatim
herein.

The Application for post-conviction relief was filed June IOJ
2024. The clerk of court pruye*ly served same on the Attorney
Géneral's Office that same day. The Stats had ninety (90) days
hanceforth to file an answer or Return; or Lo otherwise plead.
Minetv (90) days from the date of filing of the application
elapsed on September 22, 2024.

While the applicaticn languished in the Court, seventeen (17)
months, and sixteen (16) plus days transpived as of the date of
this pleading. That's five-hundred znd twenty<six (52&) dajs lat°
before the State filed its Relturn mn@ motion to dismiss, on March
10, 202%. ' ‘

The Applicant's Objections and Grounds therefor shall be:

1. The motion to dismiss, and motion teo restrict future filings
is not vipe for disposition, nor properly before the court.

Applicant commenced the instant proceeding and nearly two

{2) vyears has elapsed before a single judicial act occurred in

relation to his post-conviction relief application, and only

then to conditionally dismiss the case and restrict future

filings. Despite Applicant's gutstanding motiops for entry of
default on the record. and motion to cgmoel the cletrk of court
to make such entry, the Chief Judge for Administrative
Purposes has failed reguire the clerk of court to comply with
#ule 55{a), SCRCE, and further failed to address and dispose
of Applicant's motion to compel the entry of default upon the
calzndar (file book) filed Decenber 10, 2025, and Applicant

moved the court to proceed to ev1aent1ary hearing and for
appointment - of counsel on his post=conviction relief
application in a absence of a Return having been filed in the

mattar, and no appearance being made by the opposing parties.

The disposition of these outstanding motions couwld have a
critical and decisive effect on the dispestion of the case on
the merits, vel remain outs ndlnh and unresolved by the
court;: and

2. The motions before the court are devoid of any Notice of

Motion, and are thus not cogmizable, nor properly before the
court. The proposed orders have not beasn served prior tu their
having been signed by the court.,

Since the service of process for the attached petition

for writ of mandanus,  the c¢ourt and one of ths opposing
parties {(the State)}, have suddenly awvakened, and on March 10,
202% filed a litany of frivolous and vexatious motions dated
March 9, 2026, as well as an out of time return without

vaJ
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eguesting 1ud*c1aA permis n or making a meotion, and filing
nserved proeposad orders ahd |
3. Despite that Applicant, filed motion for entry cf default, and
motion to compel entry of default, addressed to the Chiet
Judge for Administrative Purposes filed December 10, 2025, and
the court has failed to address or dispose of those motions,
which were filed months preceding the State f£iling its return,
and other frivolous out of time motions, which are deveid of
any Hotice of Motion. Yebt, the Chief Judge for Administrative
Purposes on the seme date of Harch 10, 2028 that said
frivolous out of tisme motions and plezdings were filed' issued
and served on Applicant an ALREADY SIGNEDe"Conditional Order
cof Dismissgal" and ALREADY 3IGHNED "Order Qestrchlna Future
Filings", without an; pv0ﬂ0aed order of dismissal ncr proposed
order ' restricting uture £filings having been served upon
Applicant, as required by Rule 5{b)(3), South Carolina Rule of
Civil Procedure; violating Applicant’s right to due notice and
meaninaful oppurturitv te be heard in a meaningful manner; and
thus, since no service as required by this rule has occurred,
rule a(d;, SC?CP, applies, demonstrating that said return and
motions sirplz have not been "filed", in the absence ©of such
ervice, and thus these pleadings are not properly before the
court, nor cognizable in any way, shape, nor form; and ars, asg
a matter of law, mere nullities; {(non-entities) and
4., That, the court ignores the fact that the State of South
Carolina is a party in default, yet the court issues the
Conditional Order of Dismissal, and Order Restricting Future
#ilings (Not a Conditicnal Order)} which has immediate effect;
in violation of Applicant's constitutional right to be heard;
and _
That., the State has in an. effort to short-circuit any
potential adverse ruling by the Supreme Court on the pebtition
for writ of mandamus., has teking extraordinary and illegal
courses of action, vunder the guise ¢f ‘standing" and
litigation as if thes State were a legally recognized party Lo
the instant action; thus wiolating c¢ore <constitutional
principles and effectively arranged a complete wmiscarriage of
justice; and

ol

\'\. e

wie

LN

5. That, unless this court intervenes, by issuing a proteciive
order, reguliring all procsedings in this watter. and its
disposition, be immediately eld in abeyance, pending the

outcome of the instant proceedings in mandamus before the
South Carclina Supreme Cour t, the attempted and contemplated
mledﬁtlmge of justice will have sucoeeded: and

7. That, in light of the fact that the Respondents in the
post-conviction relief proceeding, are in default and have not
in anvway contested or controverted the motion for sentry of
dafault on the calendar (file ook}, have not made any timely
appearance , nor filed a timely return, the State of South

1. This was dene in .an ex p@:&e ‘manner, ferbidden ender R@le #%1, SCACR,
Canienn 3{B){7}. Cede 8¢ Judicial Canduct.
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iefaulting party, and thus not a partv at a
i

Carelinzg is a de H
the court procesding according te the United States Supreme
Court which id
"The é party is simply out of cpurt and can
take no farther part in the case.”
Frow v. B2 La Vega, 82 ©U.S. (15 wWall.) 552, 554, 21
L.ed. 80 (1372), 1872 WL 15275 ,
This holding was rscognized teo continue with the force and
effect of law, in dMcocRaniels v. SCDC, whidch held: ,
“The defaulting defendant has merely lost his standing
in court. He will neot be entitled to service of notices
in the case, nor to appear in it in any way He <an
adduce noe evidence, he cannot be heard at the final
nearing. ° _
McDaniels wv. SCDC, Civ. Act. HNeo.: 1:08-1732-TLW-SVH,
citing Frow v. De La Vega, supra., 2010 #L 3782134; and
The jurispredence in South Careolina mirrors thase
noldings on a basic fundamental undsrstanding of
"standing"® ‘ '
See: Memorandum of Law, attached hareto: and :
Thus, this court should further issus a protective order :
{a) which vremoves from the cass the State of South
Carolina, as a pavrty thereto; and
{ forbids the intervention o¢f the Scuth Carclina
Department of Corrections, who similarly has not enteced a
timely appearance on the record; and
{c) holds that both opposing parties have waived all
irmative defenses which they now asssrt iIn the Esturn
re the couri; and
{d} and tnat the rsiurn and ratlﬁns filed by the State of
hh Carclina be forthwith and immed 2 FROM  THE
RO, as they constitute under Al e : ¢ SCHCP,
fficient defenses, immaterial or impertinent matter, ox
undant matter, thus, are wmere nullities, ab initio
-encities); and
{(e) holds tnat the post-conviction relief action is NOT
subject to summary dismissal; and that after disposition by
e o, . auwfwme Lourlt D1 one PeETILI0N 0T Wil QL mandaanusg,
South arolina  law  mandates an  evidentiary naariﬁg be
scheduled and convenesd in the post- bOUVLCthW ralief matter
pursuan o Code Section §17-27-50, C. Cede &nn., and Rule

~
That, there is a clear nesed to reject, as illegal, the State’'s
conspliracy bo work a complete miscerriage of Jjustice, and
circumvent ¢h very purgose of the Uniform Post-Convichtion
Relief Act, and the Scuth Carolina Rules of Civil Procedurs,
pefore the courts of this state. It rapreswnLh a shameless
lzwlessness, and invelves & corrupt, malignant pressnce in the
court roomg of the State, acting under L»& guise of legeal



standing and official percgative: and
10. The affirmative defenses raised by the Respondent are
unavailable, and insufficient, in as much as those delenses
nave not been vimely nor affirmatively pleadsd in an timely
ceEponsive pleading

The apove cobjections and grounds therefor rare presented in

detail, 1n the attached motions and memorandum of law.
CONCLUSION

Por  tn foregoing reasons, the Conditioral Order of
Dismissal, and Order PRestricting Future Filings should be
vacated, 3no the motion to dismiss, and o restrict future
filings nould be dﬁ“leﬁ- The State should be remaved as  a
defaulting party, and forbidden further participation in the
case. The Return and motions filed by Respondent :hcul@ be
stricken from the record, as nullities, 4ue to ths default of the
State. The proceedings should furthe: be held in abeyance.
pending disposition of the Applicant's. petition for writ of
mandamus pending before tne South Carolina Supreme Court, on the
vary dlsg sitive issue of the clerk ©of court's faillure to perform
the ministe rldl dufy to enter fhe default of the State whose
Rorurn was Jdue 2 22,%,035l‘ Hut was Ziled recently on
March 10, 2028 n {17} montns, and sixzteen (1%) plus days
late as of the his pleading.

Thersiore 1 ahould be appointed to assist
Applicant, who nt evidence satisfactory Lo the court,
gursuant to Ru CRCP. The PCR application is not subject
to summary digmlssal, as no timely Return {answer), nor Gbtimely

! ; : oticed motion to dismiss are before the court. The
isms (F Gl i1 ] vder Co Section  §

imply efore the

-ter myent the

re, for it QWi

step community,

bear s laurels,

Resoectf ly Submitted,

April &, 2026 , MH/)’I MJ/W

fFairfax, South Caroclina Kevin Harbin
Applicant, Pro Se

Allendale Corrvection Institutiaon
1057 wevolutionary Trail
Fairfax, 5C 22827

. 050



 APPLICANT'S AMENDED OBJECTIONS TO CONDITIONAL ORDER OF DISHMISSAL ARD. :
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CERTIFICATE OF SERVICE

I, Kevxn Harbzn: the Applicant 'in the foregoing matter, hereby.
certify that. I have this day served a- tzueocopy ‘of the followlng 2

ORDER RESTRICTING FUTURE E‘ILINGS AND TO MOTION . TO 'DISMISS AND TO 4
'fRESTRICT FUTURE FILINGS WITH NOTICES OF MOTION AND- MOTIONS ATTACHED .
_upon ‘the Respondent by dep@s;tlng same ‘in the Unzted States postalfw

receptacle located on Allendale yard, suff1c1ent flrst=class postage .
. affized thereto, and addressed to:

- State ofaS@ugh.cQt@lina
Office of the Aﬁtogneyfaeneréla~
?. 0. Box 11549

Columbia, SC 29211

Date: Apsil 2, 2026 ' . ' : s/ ﬁ%/vow /yaﬁfﬁm
Fairfaz, South Carolima. - Kewin Batbxnv:
‘ . APPLICANT, Pro Se

Allendale Correction Institution
1057 Revolutionary Trail
FPairfaz, SC 29827
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Kevin Harbin, #303214
Allendale Correction Imstitution
10857 Revdlnti@hary Trail
Fairfax, SC 29827

Jay Gresham

Clerk o£ c0urt

Greenville Coumty Courthouse
305 East North St...
Greemville, SC 29601-2121

Date: ARpril 1, 202

Re: Enclosures for Filing Purposes

Kevin Harbin v. State of South -Carolima amd South Carolina

Department of Corrections
Case No.: 2024-CP-23-03549

Dear Clerk:
Please find enclosed on behalf of the Applicant in
above-referenced matter the following'ﬁor filing purposes:

1. Applicant's Amended Objections To Conditional Order of Dismissal
and Order Restricting Future Filings and To Motion To . Dismiss and
To Restrict Future Filings With Notices of Motion and Motions

Attached; and

2. Certificate of Service;. and

3. Extra-copy of all the above, ‘ghiéﬂ I respectfully resuest be

returned to me clocked-in/stamped filed.
Please file with the court record.

Thapking You Iq Advance.,
Jorn Yl
Kevin Harbin

Applicant, Pro Se

KH/
Enclosures

cc: S. C. Office of the Attorney General

L l"ﬁl

Vo<



Kevin Harbin, #303214
Allendale Correction Institution
1057 Revolutionary Trail

Fairfax, SC 29827 RECEIVED
MAR 2 5 2026
'8.C. SUPREME COURT

Attention: Chief Justice

c¢/o Patricia A. Howard
Clerk
South Carclina Supreme Court
P. O. Box 11330
Columbia, SC 28211
Date: March 20, 2026

Re: Teo Chief Justice

Enclosures for Filing Purposes
Kevin Harbin v. Jay Gresham, Clerk of Court for
Greenville County

Case No. Not Provided

Dear Madam Clerk:
Please find enclosed for filing purposes the following on behalf
of the Petitioner in the above—referencéd matter:
l. Notice of Motion and Motion for Emergency Protective
Order
2. Certificate of Service
3. Extra-copy of same , requesting it be returned to me
stamped-filed/clocked in. )
Please forward to the Chief Justice, and file with the court
record. I respectfully request the enclosed extra-copy hereof be

returned at your earliest convenience,

Kindest Regards

oy (h/\/\)
evin Harbin

Enclosures
cc: Jay Greshanm
Office of the S. C. Attorney General
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STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

ORIGINAL JURISDICPION IF{JE(:IEI‘IE{K:>
MAR 25 2026
S.C. SUPREME COURT

MANDAMUS FROM GREEBNVILLE COUNTY

K@vin H@Ebinl §3032140 Bn?ce..wo&onoceooo-oeo_.woouoo..P@titi@nero

YVa

Jay Gresham, Greenville County Clerk of Court,.--.....Respondent.

NOTICE OF MOTION AND
EMERGENCY MOTION' FOR PROTECTIVE ORDER

COMES NOW, Kevin Harbin, by and through Pro Se, who hereby
gives ten (1l0) days notice of motion to the above-named
Respondent, and hereby moves the Court entry of emergency
protective order: (1) holding the lower court post-conviction
relief proceedings in abeyance pending determination of the
instant petition for writ of mandamus, and (2) holding that the
State of South Carolina and the South Carolina Department of
Corrections are in default, and therefore have no right to make
an appearance, file any motions or pleadings, nor to be heard in
the matter due to lack of standing., and waiver of all affirmative
defenses which might have been timely raised, but were not.
Further granting such other relief set forth and requested herein
below.

The grounds for said motion shall be:

1. Petitioner commenced the instant original jurisdiction
proceeding after nearly two (2) years before a single judicial
act occurred in relation to his post-conviction relief
application, setting forth the facts of this case and alleging
the failure of the Clerk of Court for Greenville County, to
make due entry of default of a party., and elucidating facts
demonstrating the lower court post—-conviction relief
proceeding had been languishing in the Court of Common Pleas
approximately two (2) years and that the Chief Judge for
Administrative Purposes failed require the clerk of court to
comply with Rule 55(a), SCRCP, and further failed to address

o

055



5.

and dispose of Petitioner's motion to compel the entry of
default upon the calendar (file book) filed December 10, 2025,
and Petitioner moved the court to proceed -to evidentiary
hearing and for appointment of counsel on his post-conviction
relief application in a absence of a Return having been filed
in the matter, and no appearance being made by the opposing
parties. The post-conviction relief application was filed on
June 10, 2024; and

Since the service of process for the instant petition for
mandamus, the lower court and one of the opposing parties (the
State), have suddenly awakened, and on March 10, 2026 filed a
litany of frivolous and vexatious motions dated March 9, 2026,
as well as an out of time return without requesting judicial
permission or making a motion, and filing unserved proposed

orders; and

Despite that Petitioner, filed motion for entry of default,
and motion to compel entry of default in the lower court.
addressed to the Chief Judge for Administrative Purposes filed
December 10, 2025, and that judge had failed to address or
dispose of those motions, which were filed months preceding
the State filing its return, and other frivolous out of time
motions, which are devoid of any Notice of Motion. Yet, the
Chief Judge for Administrative Purposes on the same date of

March 9, 2026 that said frivolous out of time motions and

pleadings were filed, issued and served on Petitioner an
ALREADY SIGNED "Conditional Order of Dismissal" and ALREADY

SIGNED "Order Restricting Future Filings", without any
proposed order of dismissal nor proposed order restricting
future filings having been served upon Petitioner, as required
by Rule 5(b)(3), South Carolina Rule of Civil Procedure;
violating Petitioner's right to due notice and meaningful
opportunity to be heard in a meaningful manner; and thus,
since no service as required by this rule has occurred,; Rule
6(d), SCRCP, applies, demonstrating that said return and
motions simply have not been "filed", in the absence of such
service, and thus these pleadings are not properly before the
court, nor cognizable in any way, shape, nor form; and

That, obviously, the lower court has compromised any pretense
of integrity, and judicial fairness; and is acting a lapdog
for the State of South Carolina, who is a party in default, in
issuing the Conditional Order of Dismal, and Order Restricting
Future Filings (Not a Conditional Order) which has immediate
effect; in violation of Petitioner's constitutional right to
be heard; and )

That, lower court has in an effort to short-circuit any
potential adverse ruling by this Supreme Court on the petition
for writ of mandamus, has taking extraordinary and illegal
courses of action, under the guise of judicial authority; thus
violating core <constitutional principles and effectively
arranged a complete miscarriage of justice; and

That, wunless this Supreme Court intervenes, by issuing a
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protective order, requiring all lower court actions, and
dispositions, be immediately held in abeyance, pending the
outcome of the instant proceedings in mandamus, the attempted
and contemplated miscarriage of justice will have succeeded;
and
That, in 1light of the fact that the Respondents in the
post-conviction relief proceeding, are in default and have not
in anyway contested or controverted the motion for entry of
default on the calendar (file book), have not made any timely
appearance , nor filed a timely return, the State of South
Carolina is a defaulting party, and thus not a party at all in
the lower court proceeding according to the United States
Supreme Court which held:

"The defaulting party is simply out of court and can

take no farther part in the case."
Frow v. De La Vega, 82 U.S. (15 Wall.) 552, 554, 21
L.Ed. 60 (1872), 1872 WL 15275
This holding was recognized to continue with the force and
effect of law, in McDaniels v. SCDC, which held:
"The defaulting defendant has merely lost his standing
in court. He will not be entitled to service of notices
in the case, nor to appear in it in any way. He can
adduce no evidence, he cannot be heard at the final
hearing. "
McDaniels v. SCDC, Civ. Act. No.: 1:09-1732-TLW-SVH,
citing Frow v. De La Vega, supra.. 2010 WL 3782134; and
Thus, this Supreme Court should further issue a protective
order to the lower court, requiring that court:

(a) to remove from the case the State of South Carolina,
as a party thereto,

(b) and forbidding the intervention of the South Carolina
Department of Corrections, who similarly has not entered a
timely appearance on the record;

(c) and holding that both have waived all affirmative
defenses which they now assert before the lower court;

(d) and that the return and motions filed by the State of
South Carolina be forthwith and immediately STRICKEN FROM THE

RECORD, as they <c¢onstitute under Rule 12(f), SCRCP,

insufficient defenses, immaterial or impertinent matter, or
redundant matter;

(e) holding that the post-conviction relief action is NOT
subject to summary dismissal; and that after disposition by
this Court of the petition for writ of mandamus, South
Carolina law mandates an evidentiary hearing be scheduled and
convened in the post-conviction relief matter pursuant to Code
Section §17-27-80, S.C. Code Ann., and Rule 55(a), SCRCP; and
That, there is a 1lower court complicity with the State's
conspiracy to work a complete miscarriage of justice, and
circumvent the very purpose of the Uniform Post-Conviction
Relief Act, and the South Carolina Rules of Civil Procedure,
before the courts of this state It represents a shameless
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lawlessness, and involves a.corrupt judicial official, acting

under the guise of judicial perogative:; and
10. That, justice will be denied, as the aim of the lower court
judge 1is to short-circuit and circumvent the obvious merit in
the Petitioner's petition for issuance of writ of mandamus.
11. That should the lower court summarily dismiss the
post-conviction relief application, it shall forthwith and
immediately reinstate the case on the docket and proceed to
full and complete evidentiary hearing on the merits of the
post-conviction relief application with counsel for the
Petitioner being appointed to assist him in the matter; and
12. The lower court and clerk of court shall apply and comply
with the law, in accord with their Oaths of Office.
Re pecttullylSubmitted,

March 19, 2026 Pnﬂ% JJLAAA

Fairfax, South Carolina. Kevin Harb'in, Petitioner Pro Se

Allendale Correction Institution
1057 Revolutionary Trail
Fairfax, SC 29827
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CERTIFICATE OF SERVICE

I, Xevin Harbin, the Petitioner in the foregoing matter,
hereby certify that I have this day served a true-copy of the
following :

Notice of Motion and Motion for Emergency Protective Order

upon the Respondent by depositing same in the United States
postal receptacle located on Alléndale yard, sufficient
first-class postage affixed thereto, and addressed to:
Jay Gresham
c/o State of South Carolina
Office of the Attorney General
P. O. Box 11549%
Columbia, SC 29211

. ¢
Date: March 20, 2026 s/ K(’M jﬁ\'&hm
M. ¥ A Y
Fairfax, South Carolina. Kevin Harbin

Petitioner, Pro Se

Allendale Correction Institution
1057 Revolutionary Trail
Fairfax, SC 29827

RECEIVED
MAR 25 2026

S.C. SUPREME COURT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
) ,
Kevin Lamar Harbin, #303214, ) CASE NO. 2024-CP-23-03549
' )
Applicant, ) ‘
) ‘ ORDER RESTRICTING N
V. ) FUTURE FILINGS
)
State Of South Carolina, )
)
Respondent. )
)

/'\‘

Appliéant, Kevin Lamar Harbin, filed the above captioned application for post-conviction .

relief on June 10, 2024. Respondent made its return and moved to dismiss the application as ;

untimely, barred by the statute of limitations, successive to Applicant’s previous PCR actions,
barred by the doctrine of res judicata, barred by the equitable doctrine of laches, and for failing to
comply with the Uniform Post-Conviction Procedureé Act, S.C. Code Ann. § 17-27-10"ef seq.
(2014). As part of its return, Respondent moved to restrict future PCR ﬁlings by Applicant. After
consideration, Respondent’s motion to restrict future PCR filings is granted.
PROCEDURAL HISTORY

Applicant is presently confined in the Alleﬁdale Correctional Institution pursuant to orders
of commitment of the Greenville County Clerk of Court. The Applicant was indicted at the August
2004 te@ of the Greenville County Grand Jury for kidnapping (2004-GS-23-6122), strong arm
robbery (2004-GS-23-6123), and first-degree criminal sexual conduct (CSC) (2004-GS-23-6124).
He was represented by Caroline Horlbeck, Esquire.

After the State called the case to trial, the Applicant was found guilty. On September 8,

- 2005, the Applicant was sentenced by the Honorable Larry R. Patterson to concurrent sentences of
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thirty (30) years for kidnapping, fifteen (15) years for strong arm robbery, and thirty (30) years for
first-degree CSC.
. DIRECT APPEAL

A notice of appeal was filed at the South'Carolina‘CQurt of Appeals. Aileen P. Clare,

Esquire of the South Carolina Office of Appellate Defense filed an initial brief pursuant to Anders

v. California, 386 U.S. 738 (1967). The Applicant, however, indicated he wanted to voluntarily
withdraw the appeal. The Court of Appeals dismissed the appeal on January 22, 2007.

2007-CP-23-0280

The Applicant filed his first application for post-conviction relief on January 12, 2007

(2007-CP-23-0280). An evidentiary hearing was convened on July 10, 2007, at the Greenville

County Courthouse. Rodney Richey, Esq. represented the Applicant. The Applicant raised the »

following issue i;n his‘PCR application:
1. Ineffective as’sistance of trial counsel.
The Honorable Edward W. Miller denigd the application by order dated August 7, 2007.
The Applicant filed a notice of éépeal at the South Carolina Supreme Court. Joseph L. ngitz, 111,
Esqﬁire of the South Carolina Office of Appellate ‘Defe_:nse filed a petition for writ of cértiorari.
The petition was denied by the Supreme Court by order dated J anue}ryu22, 2009.

FEDERAL HABEAS CORPUS ACTION: 6:09-2790-TLW-WMC

The Applicant filed a petition for writ of habeas corpus in the United States District Court
for the District of South Carolina on October 23, 2009. The Respondent submitted a motion for
summary judgment on March 5, 2010. The Honorable William M. Catoe, United States Magistrate

Judge, issued a report and recommendation to grant the motion for summary judgment on January
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27, 2011. The Honorable Terry L. Wooten, United States District Judge, issued an order granting
the motion for summary judgment and dismissing the petition with prejudice.

The Applicant filed a notice of appeal at the United States Court of Appeals for the Fourt
Circuit. In an opinion filed October 4, 2011, the Court of Appeals denigd a certificate of

appealability and dismissed the appeal.

2009-CP-23-9578

| The Applicant filed a “Petition for State Writ of Habeas Corpus” on November 13, 2009
(2009-CP-23-9578). The Respondent filed a return and motion to dismiss, arguing a petition for
writ of habeas corpus must be filed in the South Carolina Supreme Court. The Honorable Edward
W. Miller issued a conditional order of dismissal dated March 29, 2010 and filed April 6, 2010.
Judge Miller issued a final order of dismissal filed July 1, 2010. A notice of appeal was filed at the
South Carolina Court of Appeals. By order dated » December 6, 2010, the Court of Appeals
dismissed fhe appeal based on the Applicant’s failure to provide a written explanation as to what
issues could be reviewed. See Rule 203(d)(1)(B)(iv), SCACR.

2012-CP-23-1847

The Applicant filed another application for post-conviction relief on March 13, 2012,

alleging he is being held in custody unlawfully for the following reasons:

[—y

Newly discovered evidence.

2. “Brady violation and DNA testing Act.”

3. “Applicant was denied procedural due process from numerous procedural
irregularities (PCR and colletal appeal.)”

The State made its return on July 12, 2012, requesting the Application be summarily
dismissed. On July 18, 2012, the court issued a “Conditional Order of Dismissal” and expressed

its intent to summarily dismiss the matter unless Applicant advises the court with specific reasons,
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- twenty (20) days from-the date-of service of the-Order to-show the €ourt he has specific reasons

supporting his allegations. Applicant filed a document titled “Applicant’s Traverse and Applicant’s
Reasons the Conditional Order Should Not Become Final” on August 16, 2012. The Court issued
its “Final Order of Dismissal” on Septémber 26,2012, finding that Applicant’s PCR application
was filed well after the statute of limitations and Applicant should have raise all cognizable claims

for relief in his previous PCR application from 2007.

CURRENT PCR APPLICATION

In his fourth and current application for post-conviction relief, Applicant alleges he is being

held in custody unlawfully on the following grounds (excerpt verbatim [cleaned up]):

1. Non-compliance with 42 U.S.C.A §13704(A)(2); 34 U.S.C.A §12104(A)(Q)
a. The Violent Offender Incarceration, Truth-In-Sentencing Incentive Grant
Act, Applicant’s state liberty interest rights denied that derives from Federal
law and S.C.D.C.’s failure to comply with statutorily mandated grant
conditions of the Truth-In-Sentencing Law presents a conflict analysis.
Review of agency’s interpretation of its governing statutes is subject to
“Chevron Deference, USA Inc. v. Natural Resources 467 U.S. 837 (1984).”
2. Incorrect administration of statutory law § 24-13-150(A)
a. S.C.D.C.’s misinterpretation and wrong application, on February 7, 2024,
after becoming aware of provisions in law for first time, inquiry was made
to classification Kiosk Reference Number 24-03395801. In their response I
was informed until they are shown error, applicant’s maxout date would not
change. On March 18, 2024, applicant spoke with chief classification staff
member in person and offered a copy of P.C.R. brief to read and she refuses
and responded to my Kiosk Request #24-03441115 until I receive a legal
document from the court, they will not accept a copy to review. Eighty-five
percent of applicants’ thirty-year (30) sentence is twenty-five years six
months and should have been applied to the actual term of imprisonment
imposed. Applicant calculates that June 22, 2024, will be twenty-seven
years, which is more than required for sentence imposed.
3. Non-compliance with statutory law §24-13-210(A); 24-13-230(A)
a. System of good-time credits. S.C.D.C. Policy OP-21.11, supports claim,
and the Equal Protection Rights to treat similarly situated inmates the same.
Further inference is directed to S.C.D.C. Policy OP-21.07. Section 4.3:
Sections 1.1, 1.2,2.1,2.3. “In S.C.D.C. v. Carpenter (2020), Carpenter’s co-
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. (no parole) can be afforded community supervision, good conduct credits,
work credits, education credits, without altering in eighty five percent
requirement (providing for good conduct credits at the rate of three days for
each month and education or work credits at the rate of six days for every
month of employment for no-parole offender’s subject to eight-five percent
requirement.”

(App. at 3 and attachments).
As requested relief, Applicant requests the court for “release from South Carolina

Department of Corrections, freedom nothing else.” (App. at 6).

MoTION TO RESTRICT FUTURE FILINGS

On June 10, 2024, Applicant untimely filed this successive PCR application. Respondent
has filed a return and motion to dismiss. As part of its return to the current PCR application,
Respondent filed a motion to restrict Applicant’s future PCR filings. For the reasons set forth
herein, this motion is granted.

This Court finds Applicant’s repetitive and abusive filings should be restricted to preserve
the Court’s time and resources and stop any interference with the fair administration of justice.
Applicant has received his full bite at the apple. Under the PCR rules, an applicant is entitled to a
full adjudiéation on the merits of the original petition, or one bite at the apple; this bite includes
the right to appeal the denial of a PCR application, and the right to assistance of counsel in that

appeal. Matthews v. Evatt, 105 F.3d 907, 916 (1997), Gamble v. State, 298 S.C. 176, 379 S.E.2d

118, 119 (1989), Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999).

On his underlying 2005 convictions, Applicant has now filed four State PCR applications.
Applicant has had his full bite of the apple. Due to the repetitive and frivolous nature of Applicant’s
numerous filings, this Court directs the Greenville County Clerk of Court not to accept any further

PCR applications from Applicant unless he pays the normal filing fee generally required for the

064
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* filing of a summons and complaint. The United States Supreme Court has denied litigants who

have filed repetitive, frivolous petitions the right to proceed in forma pauperis, resulting in the

litigants having to pay the required filing fee with that Court. In re Whitaker, 513 U.S. 1 (1994);

In re Anderson, 511 U.S. 364 (1994); In re Demos, 500 U.S. 16 (1991); In re Sindram, 498 U.S.

177 (1991); In re McDonald, 489 U.S. 180 (1989).

This Court further finds Applicant shall be required to provide a properly notarized
affidavit certifying that Applicant believes in good faith that the matter raised is not frivolous. In

In re Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996), the South Carolina Supreme Court

required Maxton, who had filed numerous meritless petitions with the Court, to pay a filing fee
and accompany any future filings with a properly notarized affidavit certifying that he, in good
faith, believed that the matters were non-frivolous and proper for the Court to consider. Id. Other
courts have likewise required abusive litigants to file affidavits certifying they believe their
petitions raise an original claim or is non-frivolous before acceptiné filings from such litigants. In

the Matter of Verdone, 73 F.3d 669 (7th Cir.1995); Abdul-Akbar v. Watson, 901 F.2d 329 (3d

Cir.1990); Green v. Warden, 699 F.2d 364 (7th Cir.), cert. denied, 461 U.S. 960 (1983).

This Court also finds that should Applicant submit an application accqmpanied with a
notarized affidavit, the Clerk’s office is directed to submit the application to the Chief
Administrative Judge before filing the application. The Administrative Judge shall then make a
finding on whether the issues raised in the Application are non-frivolous and proper for the Court
to consider. If the Administrative Judge finds the application proper, it shall be submitted to the

Clerk’s office for filing. No Application shall be filed without a proper finding from the Chief

Administrative Judge.
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containing frivolous matters, he may be held in contempt and/or the Court may impose sanctions

as circumstances of the case and discouragement of like conduct may warrant. The Supreme Court

imposed such warning in Maxton, 325 S.C. at 3, 478 S.E.2d at 679.

hd

CONCLUSION
Based on the foregoing, IT IS THEREFORE ORDERED:

The Clerk of Court of the Thirteenth Judicial Circuit shall refuse to accept further
petitions from Applicant unless he pays a filing fee generally required for filing
motions and petitions with this Court;!

Applicant shall be prohibited from filing any legal actions in the Thirteenth Judicial
Circuit without submitting the requisite filing fee and providing a properly
notarized affidavit certifying that Applicant believes in good faith that the matter

raised is not frivolous;

Any Applications submitted with properly notarized affidavits shall be submitted
to the Chief Administrative Judge to make a finding on whether the allegations are
non-frivolous and proper for the Court before they are filed;

The Clerk of Court of the Thirteenth Judicial Circuit shall return all documents that
do not comply with this order; and :

Applicant is directed that if he continues to file applications containing matter that
is frivolous or not proper for this Court, he may be held in contempt or sanctioned
under Rule 240, SCAR.

AND IT IS SO ORDERED this &) day of {1040 2026.

o

SSICA ANN SALVINI
ef Administrative Judge — Common Pleas

itrteenth Judicial Circuit

&/W , South Carolina

19194

! Applicant shall be permitted, however, to file any response to the Conditional Order of Dismissal

in the current case as set forth in that order.
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT

Kevin Lamar Harbin, #303214, CASE NO. 2024-CP-23-03549

Applicant,

V. CONDITIONAL ORDER OF DISMISSAL
State Of South Carolina, - L
ENTERED COMPUTER

)
)
)
)
)
)
)
)
)
)
)
Respondent; )
)

Applicant, Kevin Lamar Harbin, filed the above captioned appiication for post-conviction
relief on June 10, 2024. Respondent has moved for summary dismissal alleging the records

attached to.the return and motion show that the application is barred as untimely, barred by the

statute of limitations, successive to Applicant’s previous applications, barred by the doctrine of res

Jjudicata; barred by the equitable doctrine of laches, and § 17-27-90, and for failing to comply with
the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. (2014).
Respondent also moved to restrict future ﬁlings.AHaVing reviewed the application, and the return

and motion, this Court agrees and makes the following findings:

PROCEDURAL HISTORY

Applicant is presently confined in the Allendale Correctional Institution pursuant to orders
of commitment of the Greenville County Clerk of Court. The Applicant was indicted at the August
2004 term of thﬁ; Greenville County Grand Jury for kidnapping (2004-GS-23-6122), strong arm
robbery (2004-GS-23-6123), and first-degree criminal sexual conduct (CSC) (2004-GS-23-6124).
He was represented by Caroline Horlbeck, Esquire.

After the State called the case.to trial, the Applicant was found guilty. On September 8,
2005, the Appiicant 4was sentenced by the Honorable Larry R. Patterson to con,cﬁrrent sentences of

4
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thirty (30) years for kidnapping, fifteen (15) years for strong arm robbery, and thirty (30) years for
first-degree CSC. |
DIRECT APPEAL .
A notice of appeal waé filed at the‘ South Carolina Court of Appeals. Aileen P. Clare,

Esquire of the South Carolina Office of Appellate Defense filed an initial brief pursuant to Anders

v. California, 386 U.S. 738 (1967). The Applicant, however, indicated he wanted to voluntarily

withdraw the appeal. The Court of Appeals dismissed the appeal on January 22, 2007.

2007-CP-23-0280

The Applicant filed his first application for post-conviction relief on January 12, 2007
(2007-CP-23-0280). An evidentiary hearing was convened on July 10, 2007, at the Greenville
County Courthouse. Rodney Richey, Esq. represented the Applicant. The Applicant raised the
following issue in his PCR application:

1. Ineffective assistance of trial counsel.
The Honorable Edward W. Miller denied the applicatidil by order dated August 7, 2007.

The Applicant filed a notice of appeal at the South Carolina Supreme Court. Joseph L. Savitz, 111,

Esquire of the South Carolina Office of Appellate Defense filed a petition for writ of certiorari.

The petition was denied by the Supreme Court by order dated January 22, 2009.

FEDERAL HABEAS CORPUS ACTION: 6:09-2790-TLW-WMC

The Applicant filed a petition for writ of habeas corpus in the United States District Court
for the District of South Carolina on October 23, 2009. The Respondent submitted a motion for
summary judgment on March 5, 2010. The Honorable William M. Catoe, United States Magistrate

Judge, issued a report and recommendation to grant the motion for summary judgment on January
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27, 2011. The Honorable Terry L. Wooten, United States District Jﬁdge, vissuedian order granting
the motion for summary judgment and dismissing the petition with prejudice.

The Applicant filed a notice of appeal at the United States Court of Appeals for the Fourt
Circuit. In an opinion filed October 4, 2011, the Court of Appeals denied a certificate of

appealability and dismissed the appeal.

2009-CP-23-9578

The Applicant filed a “Petition for State Writ of Habeas Corpus” 6n November 13, 2009
(2009-CP-23-9578). The Respondent filed a return and motion to dismiss, arguing a petition for |
writ of habeas corpus must be filed in the South Carolina Supreme Court. The Honorable Edward
W. Miller issued a conditional ofder of dismissal dated March 29, 2010 and filed April 6, 2010.
Judge Miller issued a final order of dismissal filed July 1, 2010. A notice of appeai was filed at the
South Carolina Court of Appéals. By order dated December 6, 2010, the Court of Appeals
dismissed the appeal based on the Applicant’s failure to provide a written explanation as to what
issues could be reviewed. See Rule 203(d)(1)(B)(iv), SCACR.

2012-CP-23-1847

The Applicant filed another application for post-conviction relief on March 13, 2012,

alleging he is being held in custody unlawfully for the following reasons:

1. Newly discovered evidence.

2. “Brady violation and DNA testing Act.” _

3. “Applicant was denied procedural due process from numerous procedural
irregularities (PCR and colletal appeal.)”

The State made its return on July 12, 2012, requesting the Application be summarily

dismissed. On July 18, 2012, the court issued a “Conditional Order of Dismissal” and expressed

/'/ . . . .
its intent to summarily dismiss the matter unles§ipplicant advises the court with specific reasons,
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factual or legal, why it should not dismiss the matter in its entirety. The Applicant was granted
twenty (20) days from the date of service'.of the Order to show the Court he has'speciﬁc reasons
supporting his allegations. Appliégm' filed a document titled “Applicant’s Traverse and Applicant’s
Reasons the Conditional Order Should Not Become Final” on August 16, 2012, The Court issued
its “Final Order of Dismissal” on September 26,2012, finding that Applicant’s PCR 4application
was filed {vell after the statute of limitations and Applicant should have raise all cognizable claims

for relief in his previous PCR applicafion from 2007.

CURRENT PCR APPLICATION

In his fourth and current application for post-conviction relief, Applicant alleges he is being

held in custody unlawfully on the following grounds (excerpt verbatim {cleanéd upl):

1. Non-compliance with 42 U.8.C.A §13704(A)2): 34 U.S.C.A §12104(AX({)
a. The Violent Offender Incarceration, Truth-In-Sentencing Incentive Grant
Act, Applicant’s state liberty interest rights denied that derives from Federal
law and S.C.D.C.’s failure to comply with statutorily mandated grant
conditions of the‘Truth-ImSentencing Law presents a conflict analysis.
Review of agency’s interpretation of its governing statutes is subject to
“Chevron Deference, USA Inc. v. Natural Resources 467 U.S. 837 (1984).”
2. Incorrect administration of statutory law § 24-13-150(A)
a. S8.C.D.C.’s misinterpretation and wrong application, on February 7, 2024,

after becoming aware of provisions in law for first time, inquiry was made -

to classification Kiosk Reference Number 24-03395801. In their response I
was informed until they are shown error, applicant’s maxout date would not

change. On March 18, 2024, applicant spoke with chief classification staff

member in person and offered a copy of P.C.R. brief to read and she refuses
and responded to my Kiosk Request #24-03441115 until I receive a legal
document from the court, they will not accept acopy o review. Eig g,hty-ﬁ»e
percent of applicants’ thirty-year (30) sentence is twenty-five years six
months and should have been applied to the actual term of imprisonment
imposed. Applicant calculates that June 22, 2024, will be twenty-seven
years, which is more than required for sentence imposed.
3. Non-compliance with statutory law §24-13-210(A); 24-13-230(A)

a. System of good-time credits. S.C.D.C. Policy OP-21.11, supports claim,
and the Equal Protection Rights to treat similarly situatéd inmates the same.
Further inference is directed to S.C.D.C. Policy OP-21.07. Section 4.3:

Sections 1.1, 1.2, 2 2.1,2.3.¥n8.C.D.C.v. Carpenter (2020) Carpenter’s co-
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defendant Bobby Gene Horne was a no parole offender and receive his
credits. In “Bolin v. S.C.D.C. (2016), ‘the S.C.D.C. explains that offenders
(no parole) can be atforded community supervision, good conduct credits,
work credits, education credits, without altering in eighty five percent
requirement (providing for good conduct credits at the rate of three days for
each month and education or work credits at the rate of six days for every
month of employment for no-parole offender’s subject to eight-five percent
requirement.”

(App. at 3 and attachments).
As requested relief, Applicant requests the court. for “release from South Carolina

Department of Corrections, freedom nothing else.” (App. at 6).

Betore this court are the Greenville County Clerk of Court Clerk of Court regarding the

subject convictions, Applicant's records from the South Carolina Department of Corrections,

Applicant’s records from his direct appeal, Applicant’s records from his previous post-conviction

relief actions, and the current application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the pleadings, the records submitted to it by the parties, and the
applicable law. Pursuant to S.C. Code Ann. § 17-27-70(c) and -80, this Court informs the parties

of its intent to dismiss the applications as there is no genuine issue of material fact which would

necessitate an evidentiary hearing. See S.C. Code Ann. § 17-27-70(b) (establishing procedure for.

summary disposition of PCR applications); Leamon v. State, 363 S.C. 432, 434, 611 S.E.2d 494,

bl
495 (2005) (summary disposition is appropriate when there is no need to develop facts and the
applicant is not entitled to relief). Respondent moves for summary dismissal, and this Court finds

summary dismissal is appropriate for the following reasons:

e
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Failure to State a Cogn‘izabie Claim
Applicants’ allegations shall be summarily dismissed for failure to state a claim cognizable
under the Uniform Post-Conviction Procedure Act (the Act). S.C. Code Ann. §§ 17;27-10 et seq.
(2003). The South Carolina Supreme C%)urt has held that “PCR is a proper avenﬁe of relief only
when the applicant mounts a collateral attack challe_nging the validity of his conviction or

sentence....” Al-Shabazz v. State, 338 8.C. 354, 367, 527 S.E.2d 742, 749 (2000). Claims that only

affect the duration of the sentence or quality of the inmate’s confinement do not affect the validity -

of the conviction or sentence and therefore are not considered collateral attacks on the conviction.

Cooper v. State, 338 S.C. 202, 525 S.E.2d 886 (2000). An appficant may not seek review of a non-

collateral or administrative matter through PCR. Al-Shabazz; Tutt v. State, 277 S.C. 525, 290

4

S.E.2d 414 (1982).

After Al-Shabazz, only two non-collateral matters are cognizable in PCR: 1) a claim that

the applicant’s sentence expired (Delahoussaye v. State, 369 S.C. 522, 633 S.E.2d 158 (2006)) or
2) aclaim that the applicant’s probation, par(;le or conditional release has been unlawfully revoked.
1d. For credit related claims or claims concerning the cénditions of confinemént, the proper avenue
of relief is through the Administrative Procedures Act (APA). Id., 338 S.C. at 369, 527 S.E.2d at

749-50. Ex post facto claims also must be brought through APA rather than PCR. Jernigan v. State,

340 S.C. 256, 531 S.E.2d 507 (2000). Therefore, the Court shall summarily dismiss these claims

pursuant to S.C. Code Ann. § 17-27-70(c) (2003).
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Summary Dismissal Based on Statute of Limitations
Respondent moved this Court to summarily dismiss this application for failure to comply
with the filing procedures of the Uniform Post-Conviction Procedure Act.’ Specifically, the Act
. requires as follows:

(A). Anapplication for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
Remittitur to the lower court from an appeal or the filing of the
final decision upon an appeal, whichever is later.

(B). When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds
that the Constitution of the United States or the Constitution
of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously recognized

_or a right not in existence at the time of the state court trial,
and if the standard or right is intended to be applied
retroactively, an application under this chapter may be filed
not later than one year after the date on which the standard or
right was determined to exist.

(C). Ifthe applicant contends that there is evidence of material facts -
not previously presented and heard that requires vacation of
the conviction or sentence, the application must be filed under
this chapter within one year after the date of actual discovery
of the facts by the applicant or after the date when the facts
could have been ascertained by the exercise of reasonable
diligence.

S.C. Code Ann. § 17-27-45.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all

applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 5.E.2d 606 (1996). A

motion for summary judgment may properly be used to raise the defense of the statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

1S.C. Code Ann. § 17-27-10 to -160. :
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(1994). Additionally, S.C. Code Ann. § 17-27-70(c) authorizes the Court to “grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings . . .
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of l[aw.”

In the present case, Applicant is alleging he is entitled to post-conviction relief based on
various allegations. ’However, Applicant failed to comply with the filing requirements under S.C.
Code Ann. § 17-2:/'45. Applicant was sentenced on September 8, 2005. Pursuant to S.C. Code
Ann. § 17-27-45(A), Applicant needed to file his application for post-conviction relief one year
after sentencing or one year after the sending of the remittitur to the lower court, whichever is later.
Applicant did not file this PCR application until June 10, 2024— more than fifieen years beyond

the statute of limitations.

Accordingly, this application is untimely pursuant to S.C. Code Ann. § 17-27-45 and shall
be dismissed for failure to file within the time mandated by the Uniform Post-Conviction
Procedure Act.

Summary Dismissal Based on Successiveness

Respondent moved this Court to summarily dismiss the application because it is successive
to Applicant's previous PCR applications. Courts disfavor successive applications and place the
burden on applicants to establish that any new ground raised in a subsequent application could not

have been earlier raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d

415 (1981); Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South

Carolina Code states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental, or amended application.

Any ground finally adjudicate A0t so raised, or knowingly,
Pa; of 14
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voluntarily, and intelligently waived in the proceeding that resulted
in the conviction or sentence or in any other proceeding Applicant
has taken to secure relief, may not be the basis for a subsequent
application, unless the court finds a groimd for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental, or amended application.

Under this staiute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a “sufficient reason” why new groundé for relief were not raised or were not
properly raised in previous applications. Aice v. Staté, 305 S.C. 448,409 S.E.2d 392 (1991). Any
new ground raised in a subsequent application is limited to those grounds that “could not have
been raised ... in the previous application.” Id. at 450,409 S.E.2d at 394. If Applicantcéuld have
raised these allegations in a previous application, then Applicant niay not raise those grounds in
successive applications. Id. Applicant bears the burden of showing the allegations could not have

been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980).

Applicant’s current allegations regarding Plea Counsel were or could have been raised in
the >proceedings based on Applicant's prior applications for post-conviction relief; thus, the current
application is successive and barred under S.C. Code Ann, § 17-27-90. Applicant has failed to
establish any sufficient reason why he could not have raised his current allegations in his previous
application for post-'cénviction relief. Therefore, he has failed to meet the burden imposed upon
him,

" Therefore, the Application shall be summarily dismissed as successive to Applicant's
previous; PCR applications.
Summary Dismissal Based on the Doctrine of Res Judicata
Additionally, Respondent moved this Court to summarily dismiss this application because

it is barred by the doctrine of res judicara. Res judicata prohibits subsequent actions by the same
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parties on the same issues. Bell v. Bennett, 307 S.C. 286, 414 S.E.2d 786 (Ct. App. 1992). Afinal

Jjudgment on the merits of a prior action bars subsequent consideration of those issues in a new

action. Foran v. USAA Casualty Ins. Co., 311 S.C. 189, 427 S.E.2d 918 (Ct. App. 1993). Res

Jjudicata also bars any issues that could have been raised in the former action. Id.; see also

Foxworth v, State, 275 S.C. 615,274 S.E.2d 415 (1981).

Applicﬁnt had a full opportunity to litigate any and all his allegations in his first and second
PCR actions. The prior PCR Courts issued final judgments on the ‘merﬁs of the same or similar
issues Applicant raises in thié successive action. The finality of the previous court's rulings should
be respected, and the application shall be summarily dismissed as barred by the doctrine of res
Judicata. |

Summary Dismissal Based on the Equitable Doctrine of Laches
Respondent moved this Court to summarily dismiss the application because it is barred by

the equitable doctrine of Jaches. To ensure the finality of litigation, our courts require reasonable

diligence in pursuing collateral relief. McElrath v. State, 276 S.C. 282, 283, 277 S.E.2d 890

(1981). Requiring reasonable diligence “guards the state’s legitimate expectation that it will not
be called upon without due cause, to defend the integrity of convictions that occurred many years

ago, where records and witnesses are no longer available.” Id. (quoting Honeyeutt v. Ward, 612

F.2d 36, 42 (2nd Cir. 1979)). Where an applicant for post-conviction relief fails to exercise
reasonable diligence, the State may seek the summary dismissal through the equitable doctrine of
laches, which is defined as “neglect for an unreasonable and unexplained length of time, under

circumstances affording opportunity for diligence, to do what in law should have been done.” Bray

v. State, 366 8.C. 137, 140, 620 S.E.2d 743, 745 (2005) (quoting Whitehead v, State, 352 $.C. 215,

219, 574 S.E.2d 200, 202 (2002)). “Whether a claim is barred by laches is to be determined in
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light of the facts of each case, taking into consideration whether the delay has worked injury,
prejudice, or disadvantage to the other party; delay alone in assertion of right does not constitute

laches.” Id. -

Applicant seeks post-conviction relief more than 15-years after his trial. Absent some
explanation or justification for the delay in seeking post-conviction relief, laches will prevent an
applicant from seeking collateral review of his conviction, significantly where the delay affects
the availability of evidence to review the applicant;s claims. MéEIrath, 276S.C.at283,277S.E.2d
at 890. Applicant hag offered no legitimate justification' for the delay. Because of the delay,
witness memories, and physical evidence will have naturally faded and degraded. See, e.g., Bray,
366 S.C. at 140, 620 S.E.2d at 745 (affirming PCR judge’s ruling that laches barred belated review

of denial of PCR seven years after PCR hearing was held); State v. Serrette, 375 S.C. 650, 654

S.E.2d 554 (Ct. App. 2007) (declining to remand for recoﬁstruction of record noting such remedy
“would undoubtedly be futile considering the passage of over ten years’ time” when the delay was
caused by appellant). As a result, Applicant’s delay' in bringing this action has affected the
availability of evidence for this Court to review ﬁis claims. Therefore, this application shall be

summarily dismissed as barred by the equitable doctrine of laches.

Frustration of Finality
As a final matter, both the United States Supreme Court and the South Carolina Supreme
Court have em_phasized the necessity for finality of litigation in criminal cases. The Court in Aice
explained that:

Finality must be realized at some point in order to achieve a
semblance of effectiveness in dispensing justice. At some juncture
judicial review must stop, with only the very rarest of exceptions,
when the system has simply #failed a defendant and where to
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continue the defendant's imprisonment without review would
amount to a gross miscarriage of justice. . . . [Here], Aice seeks to
have more than one procedural "bite" at the apple. Aice has filed an
original PCR application, and has been allowed to seek review of
the ruling against him. We refuse to grant his request for a second
chance, and again we do so in order to effectuate the purposes of the
Act and rules.

305 S.C. at 451--52, 409 S.E.2d at 394-95 (citations omitted).

The United States Supreme Court has explained that “the principle of finality . . . is
essential to the operation of our criminal justice system. Without finality, the criminal law is
déprived of much of its deterrent effect.” Teague v. Lane, 489 U.S. 288, 309 (1989). “Relitigation
of a conviction is a rear-view mirror, whil-e a respect for finality encourages those in custody to

contemplate the future prospect of ‘becoming a constructive citizen.’” United States v. Fugit, 703

F.3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 262

(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United

States, Justice Harlan wrote:

Finality in the criminal law is an end which must always be kept in
plain view. . . . At some point, the criminal process, if it is to function
at all, must turn its attention from whether a man ought properly to
be incarcerated to how he is to be treated once convicted. If law,
criminal or otherwise, is worth having and enforcing, it must at some
time provide a definitive answer to the question litigants present or
else it never provides an answer at all. Surely it is an unpleasant task
to strip a man of his freedom and subject him to institutional
restraints. But this does not mean that in so doing, we should always
be halting or tentative. No one, not criminal defendants, not the
judicial system, not society as a whole is benefited by a judgment
providing that a man shall tentatively go to jail today, but tomorrow
and every day thereafter his continued incarceration shall be subject
to fresh litigation. '
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401 U.S. 667, 691 (1971) (Harlan, J., concurring.in part and dissenting in part). Seven
years after Mackey, the South Carolina Supreme Court quoted Justice Harlan’s opinion with

- approval in Anderson v. Leeke, 271 S.C. 435, 441-42, 248 S.E.2d 120, 123 (1978). Applicant’s

attempt to relitigate his convictions and sentences through this successive and time-barred

application is contrary to the recognized need for finality of litigation.

[CONCLUSION PAGE 1O FOLLOW]
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CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this application
with prejuaice unless Applicant provides specific reasons, factual or legal, why the applicatioh
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the dafe of
service of this Order upon him to show why this Order should not become ﬁnal. Applicant shall
file any reasons he may have with the Greenville County Clérk of Court and shall serve opposing

counsel at the following address:

Office of the Attorney General
PCR Division — 13% Circuit
P.O. Box 11549
Columbia, South Carolina 29211
Applicant is cautioned that his response to this order must be actually received by the
Greenville County Clerk of Court and opposing counsel within twenty (20) days from the date of

the service of this Order and that the Court will not consider any issues raised in his response if

not so timely filed and served.

AND IT IS SO ORDERED this E[ day of YAoA L~ . 2026.

<N

' MA\‘N SALVINI
ChiefAdministrative Judge -

Thirteenth Judicial Circuit

3
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a7
- STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMONzPLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JU DIC{AL'CIRCUIT )
Kevin Lamar Harbin, #303214, g CASE NO. 2024-CP-23-O3549 .
Applicant, ;
V. i CONDITIONAL ORDER bF DISMISSAL
State Of South Carolina, ; ; /
Respondent.' ; \

J

Applicant, Kevin Lamar Harbin, filed the above captioned aéplication for post-conviction
relief on June 10, 2024. Respondent has moved for summary dismissal alleging the records
attached to the return and motion show that the application is barred as untimely, barred by the
statute of limitations, successive to Applicant’s previous applications, barred by the doctrine of res
Judicata, barred by the equitable doctrine of laches, and § 17-27-90, and for failing to comply with
the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq. (2014).
Respondent also moved to restrict future filings. Having reviewed the application, and the return

and motion, this Court agrees and makes the following findings:

PROCEDURAL HISTORY

Applicant is presently confined in the Allendale Correctional Institution pursuant to orders
of commitment of the Greenville County Clerk of Court. The Applicant was indicted at the August
2004 term of the Greenville County Grand Jury for kidnapping (2004-GS-23-6122), strong arm
robbery (2004-GS-23-6123), and first-degree criminal sexual conduct (CSC) (2004-GS-23-6124).
He was represeﬁted by Caroline Horlbeck, Esquire.

After the State called the case to trial, the Applicant was found guilty. On September 8,
2005, the Applicant was sentenced by the Honorable Larry R. Patterson to concurrent sentences of
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thirty (30) years for kidnapping, fifteen (15) years for strong arm robbery, and thirty (30) years for
first-degree CSC.
DIRECT APPEAL
A notice of appeal was filed at the South Carolina Court of Appeals. Aileen P. Claré,
Esquire of the South Carolina Office of Appellate Defense filed an initial brief pursuant to Anders
v. California, 386 U.S. 738 (1967). The Applicant, however, indicated he wanted to voluntarily
withdraw the appeal. The Court of Appeals dismissed the appeal on January 22, 2007.

2007-CP-23-0280

The Applicant filed his first application for post-conviction relief on January 12, 2007
(2007-CP-23-0280). An evidentiary hearing was convened on July 10, 2007, at the Greenville
County Courthouse. Rodney Richey, Esq. represented the Applicant. The Applicant raised the
following issue in his PCR application:

1. Ineffective assistance of trial counsel.

The Honorable Edward W. Miller denied the application by order dated August 7, 2007.
The Applicant filed a notice of appeal at the South Carolina Supreme Court. Joseph L. Savitz, III,
Esquire of the South Carolina Office of Appellate Defense filed a petition for writ of certiorari.
The petition was denied by the Supreme Court by order dated January 22, 2009.

FEDERAL HABEAS CORPUS ACTION: 6:09-2790-TLW-WMC

The Applicant filed a petition for writ of habeas corpus in the United States District Court
for the District of South Carolina on October 23, 2009. The Respondent submitted a motion for
summary judgment on March 5, 2010. The Honorable William M. Catoe, United States Magistrate

Judge, issued a report and recommendation to grant the motion for summary judgment on January
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27, 2011. The Honorable Terry L. Wooten, United States District Judge, issued an order granting
the motion for summary judgment and dismissing the petition with prejudice.

The Applicant filed a notice of appeal at the United States Court of Appeals for the Fourt
Circuit. In an opinion ﬁled October 4, 201 1, the Court of Appeals denied a certificate of

appealability and dismissed the appeal.

2009-CP-23-9578

The Applicant filed a “Petition for State Writ of Habeas Corpus™ on November 13, 2009
(2009-CP-23-9578). The Respondent filed a return and motion to dismiss, arguing a petition for
writ of habeas corpus must be filed in the South Carolina Supreme Court. The Honorable Edward
W. Miller issued a conditional order of dismissal dated March 29, 2010 and filed April 6, 2010.
Judge Miller issued a final order of dismissal filed July 1, 2010. A notice of appeal was filed at the
South Carolina Court of Appeals. By order dated December 6, 2010, the Court of Appeals
dismissed the appeal based on the Applicant’s failure to provide a written explanation as to what
issues could be reviewed. See Rule 203(d)(1)(B)(iv), SCACR.

2012-CP-23-1847

The Applicant filed another application for post-conviction relief on March 13, 2012,

alleging he is being held in custody unlawfully for the following reasons:

Newly discovered evidence.

“Brady violation and DNA testing Act.”

“Applicant was denied procedural due process from numerous procedural
irregularities (PCR and colletal appeal.)”

»N =

The State made its return on July 12, 2012, requesting the Application be summarily
dismissed. On July 18,"2012, the court issued a “Conditional Order of Dismissal” and expressed

its intent to summarily dismiss the matter unless Applicant advises the court with specific reasons,
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factual or legal, why it should not dismiss the matter in its entirety. The Applicant was granted
- twenty (20) days from the date of service of the Order to show the Court he has specific reasons
supporting his allegations. Applicant filed a document titled “Applicant’s Traverse and Applicant’s
Reasons the Conditional Order Should Not Become Final” on August 16, 2012. The Court issued
its “Final Order of Dismissal” on September 26,2012, finding that Applicant’s PCR application
was filed well after the statute of limitations and Applicant should have raise all cognizable claims

for relief in his previous PCR application from 2007.

CURRENT PCR APPLICATION
In his fourth and current application for post-conviction relief, Applicant alleges he is being

held in custody unlawfully on the following grounds (excerpt verbatim [cleaned up]):

1. Non-compliance with 42 U.S.C.A §13704(A)(2); 34 U.S.C.A §12104(A)(i)
a. The Violent Offender Incarceration, Truth-In-Sentencing Incentive Grant
Act, Applicant’s state liberty interest rights denied that derives from Federal
law and S.C.D.C.’s failure to comply with statutorily mandated grant
conditions of the Truth-In-Sentencing Law presents a conflict analysis.
Review of agency’s interpretation of its governing statutes is subject to
“Chevron Deference, USA Inc. v. Natural Resources 467 U.S. 837 (1984).”
2. Incorrect administration of statutory law § 24-13-150(A)
a. S.C.D.C.’s misinterpretation and wrong application, on February 7, 2024,
after becoming aware of provisions in law for first time, inquiry was made
to classification Kiosk Reference Number 24-03395801. In their response I
was informed until they are shown error, applicant’s maxout date would not
change. On March 18, 2024, applicant spoke with chief classification staff
member in person and offered a copy of P.C.R. brief to read and she refuses
and responded to my Kiosk Request #24-03441115 until I receive a legal
document from the court, they will not accept a copy to review. Eighty-five
percent of applicants’ thirty-year (30) sentence is twenty-five years six
months and should have been applied to the actual term of imprisonment
imposed. Applicant calculates that June 22, 2024, will be twenty-seven
years, which is more than required for sentence imposed.
3. Non-compliance with statutory law §24-13-210(A); 24-13-230(A)
a. System of good-time credits. S.C.D.C. Policy OP-21.11, supports claim,
and the Equal Protection Rights to treat similarly situated inmates the same.
Further inference is directed to S.C.D.C. Policy OP-21.07. Section 4.3:
Sections 1.1, 1.2, 2.1, 2.3. “In S.C.D.C. v. Carpenter (2020), Carpenter’s co-
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defendant Bobby Gene Horne was a no parole offender and receive his
credits. In “Bolin v. S.C.D.C. (2016), ‘the S.C.D.C. explains that offenders
(no parole) can be afforded community supervision, good conduct credits,
work credits, education credits, without altering in eighty five percent
requirement (providing for good conduct credits at the rate of three days for
each month and education or work credits at the rate of six days for every
month of employment for no-parole offender’s subject to eight-five percent
requirement.”
(App. at 3 and attachments).
As requested relief, Applicant requests the court for “release from South Carolina

Department of Corrections, freedom nothing else.” (App. at 6).

Before this court are the Greenville County Clerk of Court Clerk of Court regarding the
subject convictions, Applicant's records from the South Carolina Department of Corrections,
Applicant’s records from his direct appeal, Applicant’s records from his previous post-conviction

relief actions, and the current application.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the pleadings, the records submitted to it by the parties, and the
applicable law. Pursuant to S.C. Code Ann. § 17-27-70(c) and -80, this Court informs the parties
of its intent to dismiss the applications as there is no genuine issue of material fact which would
necessitate an evidentiary hearing. See S.C. Code Ann. § 17-27-70(b) (establishing procedure for

summary disposition of PCR applications); Leamon v. State, 363 S.C. 432, 434, 611 S.E.2d 494,

495 (2005) (summary disposition is appropriate when there is no need to develop facts and the
applicant is not entitled to relief). Respondent moves for summary dismissal, and this Court finds

summary dismissal is appropriate for the following reasons:
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Failure to State a Cognizable Claim
Applicants’ allegations shall be summarily dismissed for failure to state a claim cognizable
under the Uniform Post-Conviction Procedure Act (the Act). S.C. Code Ann. §§ 17-27-10 et seq.

(2003). The South Carolina Supreme Court has held that “PCR is a proper avenue of relief only

when the applicant mounts a collateral attack challenging the validity of his conviction or -

sentence....” Al-Shabazz v. State, 338 S.C. 354, 367, 527 S.E.2d 742, 749 (2000). Claims that only

atfect the duration of the sentence or quality of the inmate’s confinement do not affect the validity
of the conviction or sentence and therefore are not considered collateral attacks on the conviction.

Cooper v. State, 338 S.C. 202, 525 S.E.2d 886 (2000). An applicant may not seek review of a non-

collateral or administrative matter through PCR. Al-Shabazz; Tutt v. State, 277 S.C. 525, 290

S.E.2d 414 (1982).
After Al-Shabazz, only two non-collateral matters are cognizable in PCR: 1) a claim that

the applicant’s sentence expired (Delahoussaye v. State, 369 S.C. 522, 633 S.E.2d 158 (2006)) or

2) aclaim that the applicant’s probation, parole or conditional release has been unlawfully revoked.
Id. For credit related claims or claims concerning the conditions of confinement, the proper avenue
of relief is through the Administrative Procedures Act (APA). Id., 338 S.C. at 369, 527 S.E.2d at

749-50. Ex post facto claims also must be brought through APA rather than PCR. Jernigan v. State,

340 S.C. 256, 531 S.E.2d 507 (2000). Therefore, the Court shall summarily dismiss these claims

pursuant to S.C. Code Ann. § 17-27-70(c) (2003).
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Respondent moved this Court to summarily dismiss this application for failure to comply

with the filing procedures of the Uniform Post-Conviction Procedure Act.! Specifically, the Act

requires as follows:

(A).

(B).

©.

Summary Dismissal Based on Statute of Limitations

An application for relief filed pursuant to this chapter must be
filed within one year after the entry of a judgment of
conviction or within one year after the sending of the
Remittitur to the lower court from an appeal or the filing of the
final decision upon an appeal, whichever is later.

When a court whose decisions are binding upon the Supreme
Court of this State or the Supreme Court of this State holds
that the Constitution of the United States or the Constitution
of South Carolina, or both, impose upon state criminal
proceedings a substantive standard not previously recognized
or a right not in existence at the time of the state court trial,
and if the standard or right is intended to be applied

retroactively, an application under this chapter may be filed

not later than one year after the date on which the standard or
right was determined to exist.

If the applicant contends that there is evidence of material facts
not previously presented and heard that requires vacation of
the conviction or sentence, the application must be filed under
this chapter within one year after the date of actual discovery
of the facts by the applicant or after the date when the facts
could have been ascertained by the exercise of reasonable
diligence.

S.C. Code Ann. § 17-27-45.

The South Carolina Supreme Court has held that the statute of limitations shall apply to all
applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996). A
motion for summary judgment may properly be used to raise the defense of the statute of

limitations. McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638

1'S.C. Code Ann. § 17-27-10 to -160.
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(1994). Additionally, S.C. Code Ann. § 17-27-70(c) authorizes the Court to “grant a motion by
either party for summary disposition of [an] application when it appears from the pleadings . . .
that there is no genuine issue of material fact and the moving party is entitled to judgment as a
matter of law.”

In the present case, Applicant is alleging he is entitled to post-conviction relief based on
various allegations. However, Applicant failed to comply with the filing requirements under S.C.
Code Ann. § 17-27-45. Applicant was sentenced on September 8, 2005. Pursuant to S.C. Code
Ann. § 17-27-45(A), Applicant needed to file his application for post-conviction relief one year
after sentencing or one year after the sending of the remittitur to the lower court, whichever is later.
Applicant did not file this PCR application until June 10, 2024— more than fifieen years beyond

the statute of limitations.

Accordingly, this application is untimely pursuant to S.C. Code Ann. § 17-27-45 and shall
be dismissed for failure to file within the time mandated by the Uniform Post-Conviction
Procedure Act.

Summary Dismissal Based on Successiveness

Respondent moved this Court to summarily dismiss the application because it is successive
to Applicant's previous PCR applications. Courts disfavor successive applications and place the
burden on applicants to establish that any new ground raised in a subsequent application could not

have been earlier raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d

415 (1981); Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South

Carolina Code states:

All grounds for relief available to an applicant under this chapter
must be raised in his original, supplemental, or amended application.

Any ground finally adjudicated or not so raised, or knowingly,
Page 8 of 14
Kevin L. Harbin | Conditional Order of Dismissal | 2024-CP-23-3549

088



voluntarily, and intelligently waived in the proceeding that resulted
in the conviction or sentence or in any other proceeding Applicant
has taken to secure relief, may not be the basis for a subsequent
application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in
the original, supplemental, or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a “sufficient reason” why new grounds for relief were not raised or were not
properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any
new ground raised in a subsequent application is limited to those grounds that “could not have
been raised ... in the previous application.” Id. at 450, 409 S.E.2d at 394. If Applicant could have
raised these allegations in a previous application, then Applicant may not rais¢ those grounds in
successive applications. Id. Applicant bears the burden of showing the allegations could not have

been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980).

Applicant’s current allegations regarding Plea Counsel were or could have been raised in
the proceedings based on Applicant's prior applications for post-conviction relief; thus, the current
application is successive and barred under S.C. Code Ann. § 17-27-90. Applicant has failed to
establish any sufficient reason why he could not have raised his current allegations in his previous
application for post-conviction relief. Therefore, he has failed to meet the burden imposed upon
him.

Therefore, the Application shall be summarily dismissed as successive to Applicant's
previous PCR applications.

Summary Dismissal Based on the Doctrine of Res Judicata
Additionally, Respondent moved this Court to summarily dismiss this application because

it is barred by the doctrine of res judicata. Res judicata prohibits subsequent actions by the same
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parties on the same issues. Bell v. Bennett, 307 S.C. 286, 414 S.E.2d 786 (Ct. App. 1992). A final

judgment on the merits of a prior action bars subsequent consideration of those issues in a new

action. Foran v. USAA Casualty Ins. Co., 311 S.C. 189, 427 S.E.2d 918 (Ct. App. 1993). Res

Jjudicata also bars any issues that could have been raised in the former action. Id.; see also

Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981).

Applicant had a full opportunity to litigate any and all his allegations in his first and second
PCR actions. The prior PCR Courts issued final judgments on the merits of the same or similar
issues Applicant raises in this successive action. The finality of the previous court's rulings should
be respected, and the application shall be summarily dismissed as barred by the doctrine of res
Judicata.

Summary Dismissal Based on the Equitable Doctrine of Laches
Respondent moved this Court to summarily dismiss the application because it is barred by

the equitable doctrine of laches. To ensure the finality of litigation, our courts require reasonable

diligence in pursuing collateral relief. McElrath v. State, 276 S.C. 282, 283, 277 S.E.2d 890

(1981). Requiring reasonable diligence “guards the state’s legitimate expectation that it will not
be called upon without due cause, to defend the integrity of convictions that occurred many years

ago, where records and witnesses are no longer available.” Id. (quoting Honeycutt v. Ward, 612

F.2d 36, 42 (2nd Cir. 1979)). Where an applicant for post-conviction relief fails to exercise
reasonable diligence, the State may seek the summary dismissal through the equitable doctrine of
laches, which is defined as “neglect for an unreasonable and unexplained length of time, under
circumstances affording opportunity for diligence, to do what in law should have been done.” Bray

v. State, 366 S.C. 137, 140, 620 S.E.2d 743, 745 (2005) (quoting Whitehead v. State, 352 S.C. 215,

219, 574 S.E.2d 200, 202 (2002)). “Whether a claim is barred by laches is to be determined in
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light of the facts of each case, taking into consideration whether the delay has worked injury,
prejudice, or disadvantage to the other party; delay alone in assertion of right does not constitute

laches.” Id.

Applicant seeks post-conviction relief more than 15-years after his trial. Absent some
explanation or justification for the delay in seeking post-conviction relief, laches will prevent an
applicant from seeking collateral review of his conviction, significantly where the delay affects
the availability of evidence to review the applicant’s claims. McElrath, 276 S.C. at 283,277 S.E.2d
at 890. Applicant has offered no legitimate justification for the delay. Because of the delay,
witness memories, and physical evidence will have naturally faded and degraded. See, e.g., Bray,
366 S.C. at 140, 620 S.E.2d at 745 (affirming PCR judge’s ruling that /aches barred belated review

of denial of PCR seven years after PCR hearing was held); State v. Serrette, 375 S.C. 650, 654

S.E.2d 554 (Ct. App. 2007) (declining to remand for reconstruction of record noting such remedy
“would undoubtedly be futile considering the passage of over ten years’ time” when the delay was
caused by appellant). As a result, Applicant’s delay in bringing this action has affected the
availability of evidence for this Court to review his claims. Therefore, this application shall be

summarily dismissed as barred by the equitable doctrine of laches.

Frustration of Finality
As a final matter, both the United States Supreme Court and the South Carolina Supreme
Court have emphasized the necessity for finality of litigation in criminal cases. The Court in Aice
explained that:

Finality must be realized at some point in order to achieve a
semblance of effectiveness in dispensing justice. At some juncture
judicial review must stop, with only the very rarest of exceptions,
when the system has simply failed a defendant and where to
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continue the defendant's imprisonment without review would
amount to a gross miscarriage of justice. . . . [Here], Aice seeks to
have more than one procedural "bite" at the apple. Aice has filed an
original PCR application, and has been allowed to seek review of
the ruling against him. We refuse to grant his request for a second
chance, and again we do so in order to effectuate the purposes of the
Act and rules.

305 S.C. at 45152, 409 S.E.2d at 394-95 (citations omitted).

The United States Supreme Court has explained that “the principle of finality . . . is
essential to the operation of our criminal justice system. Without finality, the criminal law is

deprived of much of its deterrent effect.” Teague v. Lane, 489 U.S. 288, 309 (1989). “Relitigation

of a conviction is a rear-view mirror, while a respect for finality encourages those in custody to

contemplate the future prospect of ‘becoming a constructive citizen.”” United States v. Fugit, 703

F.3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v. Bustamonte, 412 U.S. 218, 262

(1973) (Powell, J., concurring)). In his concurring and dissenting opinion in Mackey v. United

States, Justice Harlan wrote:

Finality in the criminal law is an end which must always be kept in
plain view. . . . At some point, the criminal process, if it is to function
at all, must turn its attention from whether a man ought properly to
be incarcerated to how he is to be treated once convicted. If law,
criminal or otherwise, is worth having and enforcing, it must at some
time provide a definitive answer to the question litigants present or
else it never provides an answer at all. Surely it is an unpleasant task
to strip a man of his freedom and subject him to institutional
restraints. But this does not mean that in so doing, we should always
be halting or tentative. No one, not criminal defendants, not the
judicial system, not society as a whole is benefited by a judgment
providing that a man shall tentatively go to jail today, but tomorrow
and every day thereafter his continued incarceration shall be subject
to fresh litigation.
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401 U.S. 667, 691 (1971) (Harlan, J., concurring in part and dissenting in part). Seven
years after Mackey, the South Carolina Supreme Court quoted Justice Harlan’s opinion with

approval in Anderson v. Leeke, 271 S.C. 435, 441-42, 248 S.E.2d 120, 123 (1978). Applicant’s

attempt to relitigate his convictions and sentences through this successive and time-barred

application is contrary to the recognized need for finality of litigation.

[CoNcLUSION PAGE TO FOLLOW]
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CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss this application
with prejudice unless Applicant provides specific reasons, factual or legal, why the application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Greenville County Clerk of Court and shall serve opposing

counsel at the following address:

Office of the Attorney General
PCR Division — 13" Circuit
P.O. Box 11549
Columbia, South Carolina 29211
Applicant is cautioned that his response to this order must be actually received by the
Greenville County Clerk of Court and opposing counsel within twenty (20) days from the date of

the service of this Order and that the Court will not consider any issues raised in his response if

not so timely filed and served.

AND IT IS SO ORDERED this day of , 2026.

JESSICA ANN SALVINI

Chief Administrative Judge

Thirteenth Judicial Circuit
, South Carolina.
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ALAN WILSON "
ATTORNEY GENERAL N
March 9, 2026
The Honorable Jessica A. Salvini _ b ‘
Thirteenth Judicial Circuit Chief Administrative Judge S
305 E. North Street e

Greenville, SC 29601
(via e-mail only - jsalvinij@sccourts.org; jsalvinile@sccourts.org; jsalvinisc{@sccourts.org)

Re:  Kevin L. Harbin, #303214 v. State of South Carolina
2024-CP-23-03549

Dear Judge Salvini,

Enclosed please find the proposed Order Restricting Future Filings in the above-captioned
case. If this proposed order meets your approval, please sign it, and forward it to the Greenville
County Clerk of Court to be filed and served.

If you have any questions regarding this matter, please let me know.

Sincerely, -

Sydney N. Willingham
Assistant Attorney General

SNW/zew
Enclosure

cc: Kevin L. Harbin, #303214

REMBERTC. DENNIS BUILDING  » POSTOFFICEBOX 11549 o COLUMBIA,SC29211-1549 o TELEPHONE803-734-3970 « FACSIMILE 803-253-6283
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Kevin Lamar Harbin, #303214, ) CASE NO. 2024-CP-23-03549
)
Applicant, )
) ORDER RESTRICTING
V. ) FUTURE FILINGS
)
State Of South Carolina, )
)
Respondent. )
)

Applicant, Kevin Lamar Harbin, filed the above captioned application for post-conviction
relief on June 10, 2024. Respondent made its return and moved to dismiss the application as
untimely, barred by the statute of limitations, successive to Applicant’s previous PCR actions,
barred by the doctrine of res judicata, barred by the equitable doctrine of laches, and for failing to
comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 et seq.
(2014). As part of its return, Respondent moved to restrict future PCR filings by Applicant. After
consideration, Respondent’s motion to restrict future PCR filings is granted.

PROCEDURAL HISTORY

Applicant is presently confined in the Allendale Correctional Institu;cion pursuari% to orders
of commitment of the Greenville County Clerk of Court. The Applicant was indicted at the August
2004 term of the Greenville County Grand Jury for kidnapping (2004-GS-23-6122), strong arm
robbery (2004-GS-23-6123), and first-degree criminal sexual conduct (CSC) (2004-GS-23-6124).
He was represented by Caroline Horlbeck, Esquire. |

After the State called the case to trial, the Applicant was found guilty. On September 8,

2005, the Applicant was sentenced by the Honorable Larry R. Patterson to concurrent sentences of
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thirty (30) years for kidnapping, fifteen (15) years for strong arm robbery, and thirty (30) years for
first-degree CSC.
DIRECT APPEAL
A notice of appeal was filed at the South Carolina Court of Appeals. Aileen P. Clare,
Esquire of the South Carolina Office of Appellate Defense filed an initial brief pursuant to Anders
v. California, 386 U.S. 73'8 (1967). The Applicant, however, indicated he wanted to voluntarily
withdraw the appeal. The Court of Appeals dismissed the appeal on January 22, 2007.

2007-CP-23-0280

The Applicant filed his first application for post-conviction relief on January 12, 2007
(2007-CP-23-0280). An evidentiary hearing was convened on July 10, 2007, at the Greenville
County Courthouse. Rodney Richey, Esq. represented the Applicant. The Applicant raised the
following issue in his PCR application:

1. Ineffective assistance of trial counsel.

The Honorable Edward W. Miller denied the application by order dated August 7, 2007.
The Applicant filed a notice of appeal at the South Carolina Supreme Court. Joseph L. Savitz, III,
Esquire of the South Carolina Office of Appellate Defense filed a petition for writ of certiorari.
The petition was denied by the Supreme Court by order dated January 22, 2009. |

FEDERAL HABEAS CORPUS ACTION: 6:09-2790-TLW-WMC

The Applicant filed a petition for writ of habeas corpus in the United States District Court
for the District of South Carolina on October 23, 2009. The Respondent submitted a motion for
summary judgment on March 5, 2010. The Honorable William M. Catoe, United States Magistrate

Judge, issued a report and recommendation to grant the motion for summary judgment on January
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27, 2011. The Honorable Terry L. Wooten, United States District Judge, issued an order granting
the motion for summary judgment and dismissing the petition with prejudice.

The Applicant filed a notice of appeal at the United States Court of Appeals for the Fourt
Circuit. In an opinion filed October 4, 2011, the Court of Appeals denied a certificate of
appealability and dismissed the appeal.

2009-CP-23-9578

The Applicant filed a “Petition for State Writ of Habeas Corpus” on November 13, 2009

(2009-CP-23-9578). The Respondent filed a return and motion to dismiss, arguing a petition for

writ of habeas corpus must be filed in the South Carolina Supreme Court. The Honorable Edward

W. Miller issued a conditional order of dismissal dated March 29, 2010 and filed April 6, 2010.
Judge Miller issued a final order of dismissal filed July 1, 2010. A notice of appeal was filed at the
South Carolina Court of Appeals. By order dated December 6, 2010, the Court of Appeals
dismissed the appeal based on the Applicant’s failure to provide a written explanation as to what
issues could be reviewed. See Rule 203(d)(1)(B)(iv), SCACR.

2012-CP-23-1847

The Applicant filed another application for post-conviction relief on March 13, 2012,

alleging he is being held in custody unlawfully for the following reasons:

Newly discovered evidence.

. “Brady violation and DNA testing Act.”

3. “Applicant was denied procedural due process from numerous procedural
irregularities (PCR and colletal appeal.)”

N =

The State made its return on July 12, 2012, requesting the Application be summarily
dismissed. On July 18, 2012, the court issued a “Conditional Order of Dismissal” and expressed
its intent to summarily dismiss the matter unless Applicant advises the court with specific reasons,

factual or legal, why it should not dismiss the matter in its entirety. The Applicant was granted
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twenty (20) days from the date of service of the Order to show the Court he has specific reasons
supporting his allegations. Applicant filed a document titled “Applicant’s Traverse and Applicant’s
Reasons the Conditional Order Should Not Become Final” on August 16, 20‘12. The Court issued
its “Final Order of Dismissal” on September 26,2012, finding that Applicant’s PCR application
was filed well after the statute of limitations and Applicant should have raise all cognizable claims

for relief in his previous PCR application from 2007.

CURRENT PCR APPLICATION

In his fourth and current application for post-conviction relief, Applicant alléges he is being

held in custody unlawfully on the following grounds (excerpt verbatim [cleaned up]):

1. Non-compliance with 42 U.S.C.A §13704(A)(2); 34 U.S.C.A §12104(A)(Q)
a. The Violent Offender Incarceration, Truth-In-Sentencing Incentive Grant
Act, Applicant’s state liberty interest rights denied that derives from Federal
law and S.C.D.C.’s failure to comply with statutorily mandated grant
conditions of the Truth-In-Sentencing Law presents a conflict analysis.
Review of agency’s interpretation of its governing statutes is subject to
“Chevron Deference, USA Inc. v. Natural Resources 467 U.S. 837 (1984).”
2. Incorrect administration of statutory law § 24-13-150(A)
a. S.C.D.C.’s misinterpretation and wrong application, on February 7, 2024,
after becoming aware of provisions in law for first time, inquiry was made
to classification Kiosk Reference Number 24-03395801. In their response I
was informed until they are shown error, applicant’s maxout date would not
change. On March 18, 2024, applicant spoke with chief classification staff
member in person and offered a copy of P.C.R. brief to read and she refuses
and responded to my Kiosk Request #24-03441115 until I receive a legal
document from the court, they will not accept a copy to review. Eighty-five
percent of applicants’ thirty-year (30) sentence is twenty-five years six
months and should have been applied to the actual term of imprisonment
imposed. Applicant calculates that June 22, 2024, will be twenty-seven
years, which is more than required for sentence imposed.
3. Non-compliance with statutory law §24-13-210(A); 24-13-230(A)
a. System of good-time credits. S.C.D.C. Policy OP-21.11, supports claim,
and the Equal Protection Rights to treat similarly situated inmates the same.
Further inference is directed to S.C.D.C. Policy OP-21.07. Section 4.3:
Sections 1.1, 1.2, 2.1, 2.3. “In S.C.D.C. v. Carpenter (2020), Carpenter’s co-
defendant Bobby Gene Horne was a no parole offender and receive his
credits. In “Bolin v. S.C.D.C. (2016), ‘the S.C.D.C. explains that offenders
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(no parole) can be afforded community supervision, good conduct credits,
work credits, education credits, without altering in eighty five percent
requirement (providing for good conduct credits at the rate of three days for
each month and education or work credits at the rate of six days for every
month of employment for no-parole offender’s subject to eight-five percent
requirement.”
(App. at 3 and attachments).
As requested relief, Applicant requests the court for “release from South Carolina

Department of Corrections, freedom nothing else.” (App. at 6).

MorIoN 10O RESTRICT FUTURE FILINGS

On June 10, 2024, Applicant untimely filed this successive PCR application. Respondent
has filed a return and motion to dismiss. As part of its return to the current PCR application,
Respondent filed a motion to restrict Applicant’s future PCR filings. For the reasons set forth
herein, this motion is granted.

This Court finds Applicant’s repetitive and abusive filings should be restricted to preserve
the Court’s time and resources and stop any interference with the fair administration of justice.
Applicant has received his full bite at the apple. Under the PCR rules, an applicant is entitled to a
full adjudication on the merits of the original petition, or one bite at the apple; this bite includes

the right to appeal the denial of a PCR application, and the right to assistance of counsel in that

appeal. Matthews v. Evatt, 105 F.3d 907, 916 (1997), Gamble v. State, 298 S.C. 176, 379 S.E.2d
118, 11§ (1989), Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999).

On his underlying 2005 convictions, Applicant has now filed four State PCR applications.
Applicant has had his full bite of the apple. Due to the repetitive and frivolous nature of Applicant’s
numerous filings, this Court directs the Greenville County Clerk of Court not to accept any further

PCR applications from Applicant unless he pays the normal filing fee generally required for the
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filing of a summons and complaint. The United States Supreme Court has denied litigants who
have filed repetitive, frivolous petitions the right to proceed in forma pauperis, resulting in the

litigants having to pay the required filing fee with that Court. In re Whitaker, 513 U.S. 1 (1994);

In re Anderson, 511 U.S. 364 (1994); In re Demos, 500 U.S. 16 (1991); In re Sindram, 498 U.S.

177 (1991); In re McDonald, 489 U.S. 180 (1989).

This Court further finds Applicant shall be required to provide a properly notarized
affidavit certifying that Applicant believes in good faith that the matter raised is not frivolous. In

In re Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996), the South Carolina Supreme Court

required Maxton, who had filed numerous meritless petitions with the Court, to pay a filing fee
and accompany any future filings with a properly notarized affidavit certifying that he, in good
faith, believed that the matters were non-frivolous and proper for the Court to consider. Id. Other
courts have likewise required abusive litigants to file affidavits certifying they believe their
petitions raise an original claim or is non-frivolous before accepting filings from such litigants. In

the Matter of Verdone, 73 F.3d 669 (7th Cir.1995); Abdul-Akbar v. Watson, 901 F.2d 329 (3d

Cir.1990); Green v. Warden, 699 F.2d 364 (7th Cir.), cert. denied, 461 U.S. 960 (1983).

This Court also finds that should Applicant submit an application accompanied with a
notarized affidavit, the Clerk’s office is directed to submit the application to the Chief
Administrative Judgé before filing the application. The Administrative Judge shall then make a
finding on whether the issues raised in the Application are non-frivolous and proper for the Court
to consider. If the Administrative Judge finds the application proper, it shall be submitted to the
Clerk’s office for filing. No Application shall be filed without a proper finding from the Chief

Administrative Judge.

Finally, this Court cautions Applicant that should he continue to file applications
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containing frivolous matters, he may be held in contempt and/or the Court may impose sanctions

as circumstances of the case and discouragement of like conduct may warrant. The Supreme Court

imposed such warning in Maxton, 325 S.C. at 3, 478 S.E.2d at 679.
| CONCLUSION
Based on the foregoing, IT IS THEREFORE ORDERED:
1. The Clerk of Court of the Thirteenth Judicial Circuit shall refuse to accept further

petitions from Applicant unless he pays a filing fee generally required for filing
motions and petitions with this Court;'

[\

. Applicant shall be prohibited from filing any legal actions in the Thirteenth Judicial
Circuit without submitting the requisite filing fee and providing a properly
notarized affidavit certifying that Applicant believes in good faith that the matter
raised is not frivolous;

w

Any Applications submitted with properly notarized affidavits shall be submitted
to the Chief Administrative Judge to make a finding on whether the allegations are
non-frivolous and proper for the Court before they are filed;

N

. The Clerk of Court of the Thirteenth Judicial Circuit shall return all documents that
do not comply with this order; and '

(%

. Applicant is directed that if he continues to file applications containing matter that

is frivolous or not proper for this Court, he may be held in contempt or sanctioned
under Rule 240, SCAR.

AND IT IS SO ORDERED this __ day of , 2026.

JESSICA ANN SALVINI
Chief Administrative Judge — Common Pleas
Thirteenth Judicial Circuit

, South Carolina

! Applicant shall be permitted, however, to file any response to the Conditional Order of Dismissal
in the current case as set forth in that order.
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ALAN WILSON
ATTORNEY GENERAL
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March 9, 2026

The Honorable Jay Gresham .
Greenville County Clerk of Court -
305 E North Street :
Greenville, SC 29601-2121

Re: Kevin L. Harbin, #303214 v. State of South Carolina .
2024-CP-23-03549

Dear Mr. Gresham, R

Enclosed please find the original Return and Motion to Dismiss of the Respondent, with
its accompanying attachments, in the above-captioned case, for filing in your office. Please
forward proof of service and a time stamped copy of the Return and Motion to Dismiss back 1o
our office for our file using the following e-mail address: Thirteenthcircuitper@scag.gov.

If you have any questions regarding this matter, please let me know.

Sincerely, - - Do

Sydney N. Willingham
Assistant Attorney General

SNW/zew
Enclosure

cc: The Honorable Jessica A. Salvini (via e-mail only)
Kevin L. Harbin, #303214

REMBERT C. DENNIS BUILDING o POSTOFFICEBOX 11549 o COLUMBIA,SC29211-1549 -« TELEPHONE 803-734-3970 « FACSIMILE 803-253-6283



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) FOR THE THIRTEENTH JUDICIAL
4 ) CIRCUIT
KEVIN L. HARBIN, #303214 )
)
Applicant, ) 2024-CP-23-03549
)
)
) CERTIFICATE OF SERVICE BY MAIL
V. )
)
STATE OF SOUTH CAROLINA )
)
Respondent. )
)
1. 1 am an employee of the Respondent in the above-captioned action.
\
2. Regular communication by mail exists throughout the State of South Carolina and that

this is a proper circumstance of service by mail.

3. I have this day served a copy of the Return and Motion to Dismiss in the above-
captioned matter on the following person by depositing same in the United States mail,

postage prepaid:

DATED this 9" day of March, 2026

Kevin L. Harbin, #303214 (HAA-0004-A)
Allendale Correctional Institution

1057 Revolutionary Trail

Fairfax, SC 29827

%/\/‘/‘/

Z. Wiljlams
Legal Assistant for Respondent

l1us
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Kevin Lamar Harbin, #303214, ) CASE NO. 2024-CP-23-03549
) .
Applicant, ) '
) RETURN, MOTION TO DISMISS,
V. ) AND MOTION TO RESTRICT
) FUTURE FILINGS
State Of South Carolina, )
)
Respondent. )
)

Applicant, Kevin Lamar Harbin, filed the above captioned application for post-conviction
relief on June 10, 2024. Respondent makes the following return and motion to dismiss, and motion

‘to restrict future filings. In support of its position, Respondent would respectfully show the Court:

PROCEDURAL HISTORY

Applicant is presently confined in the Allendale Correctional Institution pursuant to.orders
of commitment of the Greenville County Clerk of Court. The Abplicant was indicted at the August
2004 term of the Greenville County Grand Jﬁry for kidnapping (2004-GS-23-6122), strong arm
robbery (2004-GS-23-6123), and first-degree criminal sexual conﬁuct (CSC) (2004-GS-23-6124).
He was represented by Caroline Horlbeck, Esquire.

After the State called the case to trial, the Applicant was found guilty. On September 8,
2005, the Applicant was sentenced by the Honorable Larry R. Patterson to concurrent sentences of
thirty (30) years for kidnapping, fifteen (15) years for strong arm robbery, and thirty (30) years for
ﬁfst-degree CSC.

DIRECT APPEAL

A notice of appeal was filed at the South Carolina Court of Appeals. Aileen P. Clare,

Esquire of the South Carolina Office of Appellate Defense filed an initial brief pursuant to Anders
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v. California, 386 U.S. 738 (1967). The Applicant, however, indicated he wanted to voluntarily
withdraw the appeal. The Court of Appeals dismissed the appeal on January 22, 2007.
2007-CP-23-0280

The Applicant filed his first application for post-conviction relief on January 12, 2007

(2007-CP-23-0280). An evidentiary hearing was convened on July 10, 2007, at the Greenville

County Coﬁrth&use._ Rodney Richey, Esq. represented the Applicant. The Applicant raised the
following issue in his PCR application:
1. Ineffective assistance of trial counsel.
The Honorable EdWmd W. Miller denied the application by order dated August 7, 2007.
The Applicant filed a notice of appeal at the South Carolina Supreme Court. Joseph L. Savitz, III,
Esquire of the South Carolina Office of Appellate Defense filed a petition for writ of certiorari.
The petition was denied by the Supreme Court by order dated January 22, 2009.

FEDERAL HABEAS CORPUS ACTION: 6:09-2790-TLW-WMC

The Applicant filed a petition for writ of habeas corpus in the United States District Court

for the District of South Carolina on October 23, 2009. The Respondent submitted a motion for

summary judgment on March 5, 2010. The Honorable William M. Catoe, United States Magistrate-

Judge, issued a report and recommendation to grant the motion for summary judgment on January
27, 2011. The Honorable Terry L. Wooten, United States District Judge, issued an order granting
the motion for summary judgment and dismissing the petition with prejudice.

The Applicant filed a notice of appeal at the United States Court of Appeals for the Fourt
Circuit. In an opinion filed October 4, 2011, the Court of Appeals denied a certificate of

appealability and dismissed the appeal.
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2009-CP-23-9578

The Applicant filed a “Petition for State Writ of Habeas Corpus” on November 13, 2009
(2009-CP-23-9578). The Respondent filed a return and motion to dismiss, arguing a petition for
writ of habeas corpus must be filed in the South Carolina Supreme Court. The Honorable Edward
W. Miller issued a conditional order of dismissal dated March 29, 2010 and ﬁ;ed April 6, 2010.
Judge Miller issued a final order of dismissal filed July 1, 2010. A notice of aﬁpeal was filed at the
South Carolina Court of Appeﬂs. By order dated December 6, 2010, the Court of Appeals
disnﬁssed the appeal based on the Applicant’s failure to provide a written explanation as to what
issues could be reviewed. See Rule 203(d)(1)(B)(iv), SCACR.

2012-CP-23-1847
The Applicant ﬁied another application for post-conviction relief on March 13, 2012,

alleging he is being held in custody unlawfully for the following reasons:

Newly discovered evidence.

“Brady violation and DNA testing Act.”

“Applicant was denied procedural due process from numerous procedural
irregularities (PCR and colletal appeal.)”

el

The State made its return on July 12, 2012, requesting the Application be summarily
dismissed. On July 18, 2012, the court issued a “Conditional Order of Dismissal” and expressed
its intent to sumrnarilsl dismiss the matter unless Appliéant advises the court with specific reasons,
factual or legal, why it should not dismiss the matter in its entirety. The Applicant was granted
twenty (20) days from the date of service of the Order to show the Court he has specific reasons
supporting his allegations. Applicant filed a document titled “Applicant’s Traverse and Applicant’s
Reasons the Conditional Order Should Not Become Final” on August 16, 2012. The Court issued

its “Final Order of Dismissal” on September 26,2012, finding that Applicant’s PCR application
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was filed well after the statute of limitations and Applicant should have raise all cognizable claims

for relief in his previous PCR application from 2007.

CURRENT PCR APPLICATION

In his fourth and current application for post-conviction relief, Applicant alleges he is being

held in custody unlawfully on the following grounds (excerpt verbatim [cleaned up)):

1. Non-compliance with 42 U.S.C.A §13704(A)(2); 34 U.S.C.A §12104(A)(i)

a. The Violent Offender Incarceration, Truth-In-Sentencing Incentive Grant
Act, Applicant’s state liberty interest rights denied that derives from Federal
law and 8.C.D.C.’s failure to comply with statutorily mandated grant
conditions of the Truth-In-Sentencing Law presents a conflict analysis.
Review of agency’s interpretation of its governing statutes is subject to
“Chevron Deference, USA Inc. v. Natura] Resources 467 U.S. 837 (1984).”

2. Incorrect administration of statutory law § 24-13-150(A)

a. S.C.D.C.’s misinterpretation and wrong application, on February 7, 2024,
after becoming aware of provisions in law for first time, inquiry was made
to classification Kiosk Reference Number 24-03395801. In their response I
was informed until they are shown error, applicant’s maxout date would not
change. On March 18, 2024, applicant spoke with chief classification staff
member in person and offered a copy of P.C.R. brief to read and she refuses
and responded to my Kiosk Request #24-03441115 until I receive a legal
document from the court, they will not accept a copy to review. Eighty-five
percent of applicants’ thirty-year (30) sentence is twenty-five years six
months and should have been applied to the actual term of imprisonment
imposed. Applicant calculates that June 22, 2024, will be twenty-seven
years, which is more than required for sentence imposed.

3. Non-compliance with statutory law §24-13-210(A); 24-13-230(A)

a. System of good-time credits. S.C.D.C. Policy OP-21.11, supports claim,
and the Equal Protection Rights to treat similarly situated inmates the same.
Further inference is directed to S.C.D.C. Policy OP-21.07. Section 4.3:
Sections 1.1, 1.2, 2.1, 2.3. “In S.C.D.C. v. Carpenter (2020), Carpenter’s co-
defendant Bobby Gene Horne was a no parole offender and receive his
credits. In “Bolin v. S.C.D.C. (2016), ‘the S.C.D.C. explains that offenders
(no parole) can be afforded community supervision, good conduct credits,
work credits, education credits, without altering in eighty five percent
requirement (providing for good conduct credits at the rate of three days for
each month and education or work credits at the rate of six days for every
month of employment for no-parole offender’s subject to eight-five percent
requirement.”

(App. at 3 and attachments).

Page 4 of 15
Kevin L. Harbin | Return and Motion to Dismiss | 2024-CP-23-3549




As requested relief, Applicant requests the court for “release from South Carolina

Department of Corrections, freedom nothing else.” (App. at 6).

Attached to this Return and incorporated by reference are the records of the Greenville
County Clerk of Court regarding the subject convictions, Applicant's records from the South
Carolina Department of Corrections, Applicant’s records from his direct appeal, Applicant’s

records from his previous post-conviction relief actions, and the current application.

The State reserves the right to amend this return upon receipt of any additional relevant

materials.
MOTION TO DISMISS

Respondent moves for summary dismissal pursuant to Section 17-27-70(b) of the South
Carolina Code because there are no genuine issues of material fact to necessitate a hearing.
Because there are no questions of law or fact to necessitate a hearing, Reépondent requests this
Court issue a Conditional Order of Dismissal indicating the Court’s intent to dismiss the
application and its reasons for doing so.! See S.C. Code Ann. § 17-27-70(b) (establishing

procedures for summary disposition of PCR applications); Leamon v. State, 363 S.C. 432, 434,

611 S.E.2d 494, 495 (2005) (summary disposition appropriate when there is no need to develop
facts and the applicant is not entitled to relief). The State further avers that because there are no
questions of law or fact to necessitate a hearing, counsel does not need to be appointed for

Applicant, See Re: Appointment of Counsel in Post-Conviction Relief Cases before the Circuit

Court, S.C. Sup. Ct. Order filed October 6, 2008 (“If the Attorney General asserts that the [PCR]

! A proposed conditional order of dismissal consistent with this return and motion to dismiss is concurrently submitted
for the Court’s consideration.
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application is barred as being successive or being untimely, under the statute of limitations, counsel
will not be appointed except upon written order of the Chief Judge for the Administrative Purposes
for the Court of Common Pleas in the circuit.”); Rule 71.1(d), SCRCP (providing for appointment
of counsel only where there is a question of law or fact which necessitates a hearing). Respondent
moves for summary dismissal for the following reasons:
Failure to State a Cognizable Claim

Applicant raises allegations that challenge the calculation of his sentence and credit for
time served in his current post-conviction relief application. Applicant’s allegations shall be
summarily dismissed for failure to state a claim cognizable under the Uniform Post-Conviction
Procedure Act (the Act). 8.C. Code Ann. §§ 17-27-10 et seq. (2003). The South Carolina Supreme
Court has held that “PCR is a proper avenue of relief only when the applicant mounts a collateral

attack challenging the validity of his conviction or sentence....” Al-Shabazz v. State, 338 S.C. 354,

367, 527 S.E.2d 742, 749 (2000). Claims that only affect the duration of the sentence or quality of
the inmate’s confinement do not affect the validity of the conviction or sentence and therefore are

not considered collateral attacks on the conviction. Cooper v. State, 338 S.C. 202, 525 S.E.2d 886

(2000). An applicant may not seek review of a non-collateral or administrative matter through

PCR. Al-Shabazz; Tutt v. State, 277 S.C. 525, 290 S.E.2d 414 (1982).

After Al-Shabazz, only two non-collateral matters are cognizable in PCR: 1) a claim that

the applicant’s sentence expired (Delahoussaye v. State, 369 S.C. 522, 633 S.E.2d 158 (2006)) or

2) a claim that the applicant’s probation, parole or conditional release has been unlawfully revoked.
1d. For credit related claims or claims concerning the conditions of confinement, the proper avenue
of relief is through the Administrative Procedures Act (APA). Id., 338 S.C. at 369, 527 S.E.2d at

749-50. Ex post facto claims also must be brought through APA rather than PCR. Jernigan v. State,

Page 6 of 15
Kevin L. Harbin | Return and Motion to Dismiss | 2024-CP-23-3549

110




340 S.C. 256, 531 S.E.2d 507 (2000). Therefore, the Court shall summarily dismiss these claims
pursuant to S.C. Code Ann. § 17-27-70(c) (2003).
Statute of Limitations
This action should be summarily dismissed for failure to comply with the statute of
limitations. “An application for relief filed pursuant to this chapter must be filed within one year
after the entry of a judgment of convi«.;,tion or within one year after the sending of the remittitur....”
S.C. Code Ann. § 17-27-45(A). The statute of limitations applies to all applications filed after July

1, 1996. Peloquin v. State, 321 8.C. 468, 469 S.E.2d 606 (1996). A motion for summary judgment

may properly be used to raise the defense of statute of limitations. McDonnell v. Consol. Sch.

Dist. of Aiken, 315 S.C. 487, 445 S.E.2d 638 (1994). The circuit court may “grant a motion by
either party for summary disposition of [an] épplication when it appears from the
pleadings . . . there is no genuine issue of material fact, and the moving party is entitled to
judgment as a matter of law.” § 17-27-70(c).

Applicant’s current PCR application was filed after the expiration of the statutory filing
period. Applicant was sentenced on September 8, 2005, and the direct appeal was dismissed on
January 22, 2007. This application thus had to be filed by January 22, 2008. This application was
filed on June 10, 2024— more than fifteen years after the requisite filing period expired. Therefore,
Respondent moves to dismiss this application for féilure to file within the time mandated by the
Act.

Successiveness

The Application should be summarily dismissed because it is successive to Applicant's

previous PCR actions. Courts disfavor successive applications and place the burden on applicants

to establish that any new ground raised in a subsequent application could not have been earlier
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raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981); Amold

v. State, 309 8.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South Carolina Code states:

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental, or amended application. Any ground finally adjudicated
or not so raised, or knowingly, voluntarily, and intelligently waived in the
proceeding that resulted in the conviction or sentence or in any other proceeding
Applicant has taken to secure relief, may not be the basis for a subsequent
application, unless the court finds a ground for relief asserted which for sufficient
reason was not asserted or was inadequately raised in the original, supplemental, or
amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a “sufficient reason” why new grounds for relief were not raised or were not
properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991). Any
new ground raised in a subsequent application is limited to those grounds that “could not have
been raised ... in the previous application.” Id. at 450, 409 S.E.2d at 394, If Applicant could have
raised these allegations in a previous application, then Applicant may not raise those grounds in
successive applications. Id. Applicant bears the burden of showing the allegations could not have
been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735 (1980).

Applicant’s current allegations were or could have been raised in the proceedings based on
Applicant’s prior application(s) for post-conviction relief, thus, the current application is
successive and barred under S.C. Code Ann. § 17-27-90. Applicant has failed to establish any
sufficient reason why he could not have raised his current allegations in his previous application(s)
for post-conviction relief. Therefore, he has failed to meet the burden imposed upon him.

Therefore, the Application should be summarily dismissed as successive to Applicant's

previous PCR applications.
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Summary Dismissal Based on the Doctrine of Res Judicata
Additionally, this application is barred by the doctrine of res judicata. Res judicata

prohibits subsequent actions by the same parties on the same issues. Bell v. Bennett, 307 S.C. 286,

414 S.E.2d 786 (Ct. App. 1992). A final judgment on the merits of a prior action bars subsequent

consideration of those iss_ues in a new action. Foran v. USAA Casualty Ins. Co., 311 S.C. 189, 427
S.E.2d 918 (Ct. App. 1993). Res judicata also bars any issues that could have been raised in the

former action. Id.; see also Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981).

Applicant had a full opportunity to litigate any and all of his allegations in his first PCR
action. The prior PCR Court issued final judgments on the merits of the same or similar issues
Applicant raises in the successive actions. The. finality of the previous court’s rulings should be
respected, and the application should be summarily dismissed as barred by the doctrine of res
Judicata.

Summary Dismissal Based on the Equitable Doctrine of Laches
Respondent reasserts and submits the application should also be dismissed as barred by the

equitable doctrine of Jaches. To ensure the finality of litigation, our courts require reasonable

diligence in pursuing collateral relief. McElrath v. State, 276 S.C. 282, 283,277 S.E.2d 890 (1981).
Requiring reasonable diligence “guards the state’s legitimate expectation that it will not be called
upon without due cause, to defend the integrity of convictions that occurred many years ago, where
records and witnesses are no longer available.” Id. (quoting Honeycutt v. Ward, 612 F.2d 36, 42
(2™ Cir. 1979)). Where an applicant for post-conviction relief fails to exercise reasonable
diligence, the State may seek the summary dismissal through the equitéble doctrine of laches,
which is defined as “neglect for an unreasonable and unexplained length of time, under

circumstances affording opportunity for diligence, to do what in law should have been done.” Bray
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v. State, 366 8.C. 137, 140, 620 S.E.2d 743, 745 (2005) (quoting Whitehead v. State, 352 S.C. 215,

219, 574 S.E.2d 200, 202 (2002)). “Whether a claim is barred by laches is to be determined in light
of the facts of each case, taking into consideration whether the delay has worked injury, prejudice,
or disadvantage to the other party; delay alone in assertion of right does not constitute Jaches.” Id.

Applicant secks post-conviction relief more than 15-years after his trial. Absent some
explanation or justification for the delay in seeking post-conviction relief, laches will prevent an
applicant from seeking collateral review of his cqnviction; significantly where the delay affects

the availability of evidence to review the applicant’s claims. McElrath, 276 S.C. at 283, 277 S.E.2d

at 890. Applicant has offered no legitimate justification for the delay. Because of the delay, witness
memories, and physical evidence will have naturally faded and degraded. See e.g., Bray, 366 S.C.
at 140, 620 S.E.2d at 745 (affirming PCR judge’s ruling that laches barred belated review of denial

of PCR seven years after PCR hearing was held); State v. Serrette, 375 S.C. 650, 654 S.E.2d 554

(Ct. App. 2007) (declining to remand for reconstruction of record noting such remedy “would
undoubtedly be futile considering the passage of over ten years’ time” when the delay was caused
by appellant). As a result, Applicant’s delay in bringing this action has affected the availability of
evidence for this Court to review his claims. Therefore, this application should be summarily
dismissed as barred by the equitable doctrine of laches.
Frustration of Finality of Convictions
As a final matter, both the United States Supreme Court and the South Carolina Supreme

Court have emphasized the necessity for finality of litigation in criminal cases. The Court in Aice
explained that:

Finality must be realized at some point in order to achieve a

semblance of effectiveness in dispensing justice. At some juncture

judicial review must stop, with only the very rarest of exceptions,
when the system has simply failed a defendant and where to
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continue the defendant’s imprisonment without review would
amount to a gross miscarriage of justice. . .. [Here], Aice seeks to
have more than one procedural “bite” at the apple. Aice has filed an
original PCR application and has been allowed to seek review of the
ruling against him. We refuse to grant his request for a second
chance, and again we do so in order to effectuate the purposes of the
Act and rules.

305 8.C. at 45152, 409 S.E.2d at 39495 (citations omitted).

“[T]he principle of finality . . . is essential to the operation of our criminal justice system.,

Without finality, the criminal law is deprived of much of its deterrent effect.” Teague v. Lane, 489
U.S. 288, 309 (1989). “Relitigation of a conviction is a rear-view mirror, while a respect for finality
encourages those in custody to contemplate the future prospect of ‘becoming a constructive

citizen.”” United States v. Fugit, 703 F.3d 248, 252 (4th Cir. 2012) (quoting Schneckloth v.

Bustamonte, 412 U.S. 218, 262 (1973) (Powell, J., concurring)). In his concurring and dissenting

opinion in Mackey v. United States, Justice Harlan wrote:

Finality in the criminal law is an end which must always be kept in
plain view. ... At some point, the criminal process, if it is to function
at all, must turn its attention from whether a man ought properly to
be incarcerated to how he is to be treated once convicted. If law,
criminal or otherwise, is worth having and enforcing, it must at some
time provide a definitive answer to the question litigants present or
else it never provides an answer at all. Surely it is an unpleasant task
to strip a man of his freedom and subject him to institutional
restraints. But this does not mean that in so doing, we should always
be halting or tentative. No one, not criminal defendants, not the
judicial system, not society as a whole is benefited by a judgment
providing that a man shall tentatively go to jail today, but tomorrow
and every day thereafter his continued incarceration shall be subject
to fresh litigation.

401 U.S. 667, 691 (1971) (Harlan, J., concurring in judgments in part and dissenting in part). Seven
years after Mackey, the South Carolina Supreme Court quoted Justice Harlan’s opinion with

approval in Anderson v. Leeke, 271 S.C. 435, 441-42, 248 S.E.2d 120, 123 (1978). Applicant’s

attempt to relitigate his successive and time-barred application is contrary to the recognized need
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for finality of litigation. Therefore, Applicant’s claims should be dismissed.

ALL OTHER CLAIMS

Each and every allegation contained within the application not expressly admitted,
qualified, or explained in this return is hereby denied.

MOTION TO RESTRICT FUTURE FILINGS

Applicant’s repetitive and abusive filings should be restricted to preserve the Court’s time
and resources and stop any interference with the fair administration of justice. Applicant has
received his full bite at the apple. Under the PCR rules, an applicant is entitled to a full adjudication
on the merits of the original petition, or one bite at the apple; this bite includes the right to appeal
the denial of a PCR application, and the right to assistance of counsel in that appeal. Matthews v.

Evatt, 105 F.3d 907, 916 (1997), Gamble v. State, 298 S.C. 176, 379 S.E.2d 118, 119 (1989),

Odom v. State, 337 S.C. 256, 523 S.E.2d 753 (1999).

On his underlying 2005 convictions, Applicant has now filed four State PCR applications.
Applicant has had his full bite of the apple. Due to the repetitive and frivolous nature of Applicant’s
filings, Respondent requests the Court to direct the Greenville County Clerk of Court not to accept
any further PCR applications from Applicant unless he pays the normal filing fee generally
required for the filing of a summons and complaint. The United States Supreme Court has denied
litigants who have filed repetitive, frivolous petitions the right to proceed in Jorma pauperis,
resultipg in the litigants having to pay the required filing fee with that Court. In re Whitaker, 513

U.S. 1 (1994); In re Anderson, 511 U.S. 364 (1994); In re Demos, 500 U.S. 16 (1991); In re

Sindram, 498 U.S. 177 (1991); In re McDonald, 489 U.S. 180 (1989).

Respondent further requests Applicant be required to provide a properly notarized affidavit

certifying that Applicant believes in good faith that the matter raised is not frivolous. In In re
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Theron Maxton, 325 S.C. 3, 478 S.E.2d 679 (1996), the South Carolina Supreme Court required

Maxton, who had filed numerous meritless petitions with the Court, to pay a filing fee and
accompany any future filings with‘a properly notarized affidavit certifying that he, in good faith,
believed that the matters were non-frivolous and proper for the Court to consider. Id. Other courts
have likewise required abusive litigants to file affidavits certifying they believe their petitions raise
an original claim or are non-frivolous before accepting filings from such litigants. In the Matter of

Verdone, 73 F.3d 669 (7th Cir.1995); Abdul-Akbar v. Watson, 901 F.2d 329 (3d Cir;1990); Green

v. Warden, 699 F.2d 364 (7th Cir.), cert. denied, 461 U.S. 960 (1983).

Respondent also requests that should Applicant submiit an application accompanied with a

notarized affidavit, the Clerk’s office be directed to submit the application to the Chief
Administrative Judge before filing the application. Respondent requests the Administrative Judge
then make a finding on whether the issues raised in the Application are non-frivolous and proper
for the Court to consider. If the Administrative Judge finds the application proper, it would then
be submitted to the Clerk’s office for filing. No Application would bé filed without a proper finding
from the Chief Administrative Judge.

Finally, Respbndent requests Applicant be warned that should he continue to file
Applications containing frivolous matters, he may be held in contempt and/or the Court may
impose sanctions as circumstances of the case and discouragement of like conduct may warrant.

The Supreme Court imposed such warnings in Maxton, 325 S.C. at 3, 478 S.E.2d at 679.

Based on the foregoing, Respondent request the Court issue an order finding;:

1. The Clerk of Court of the Thirteenth Judicial Circuit should refuse to
accept further petitions from Applicant unless he pays a filing fee
generally required for filing motions and petitions with this Court;

2. Applicant should be prohibited from filing any legal actions in the
Thirteenth Judicjal Circuit without submitting the requisite filing fee
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and providing a properly notarized affidavit certifying that Applicant
believes in good faith that the matter raised is not frivolous;

3. Any Applications submitted with properly notarized affidavits should
be submitted to the Chief Administrative Judge to make a finding on
whether the allegations are non-frivolous and proper for the Court
before they are filed;

4, The Clerk of Court of the Thirteenth Judicial Circuit should return all
documents that do not comply with this order; and

5. Applicant should be directed that if he continues to file Applications

containing matter that is frivolous or not proper for this Court, he may
be held in contempt or sanctioned under Rule 240, SCAR.

[CONCLUSION AND SIGNATURE PAGE FoLLOWS]
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CONCLUSION

WHEREFORE, the State moves to summarily dismiss the application because it is

untimely. barred by the statute of limitations, successive to Applicant’s previous PCR actions,

barred by the doctrine of res judicara, barred by the equitable doctrine of laches, and for failing to

comply with the Uniform Post-Conviction Procedures Act, S.C. Code Ann. § 17-27-10 er seq.

(2014).

March 9, 2026
Columbia. South Carolina

Respectfully submitted,

ALAN WILSON
Attorney General

DON ZELENKA
Deputy Attorney General

D. RUSS BARLOW, 11
Senior Assistant Deputy Attorney General

SYDNEY N. WILLINGHAM
Assistant Attorney General
SC Bar No: 106466

By: WN\M}K\}\N

SYDNEY N. WILLINGHAM

Oflice of the Attormey General
Post Office Box 11549
Columbia, South Carolina 29211
Telephone: (803) 734-4437

ATTORNEYS FOR RESPONDENT
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Kevin Harbin, # 303214
Allendale Corréction Institution
1057 Revolutionary Trail
Fairfax, SC 29§27

| | RECEIVED
Patricia A. Howard MAR 02 2025

Clerk of Court T
South Carolina Supreme Court S.C. SUPREME COUR

P. O. Box 11330
Date: Eﬁl&[ﬂﬁ&(’[ 359 QOEW

Columbia, SC 29211
Kevin Harbin v. Jay Gresham, Clerk of Court for
Greenville County, South Carolina.

Re: Enclosures for Filing Purposes

Dear Madamé Clerk:
Please find enclosed on behalf of the Petitioher the
following for filing purposes:
l. Filing Fee Check Receipt enclosed; and
2. Petition for Exercise of Original Jurisdiction: and
3. Summcns; and .
4. Complaint; and
5. Petition for Writ of Mandamus; and
6. Affidavit; and
7. Proof of Service;
Please file with the record, and I respectfully request be
returned to me a clocked-in/stamped filed copy of each of the

foregoing, as extra-copy of each is enclosed.

Kindest Regards, ’ fé/ . AZ p
, Ay, é%éVn

Kevin Harbin

Petitioner, Pro Se

KH/
Enclosures
cc: file
South Carolina Attorney General's Office

Jay Gresham, Clerk of Court Greenville, SC
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STATE OF SOUTH CAROLINA
IN THE ORIGINAL JURISDICTION
IN THE SUPREME COURT

Mandamus From Greenville County RECEIVED

MAR 02 2076

S.C. SUPREME COURT

Kevin Harbim,)cc«reoccocsoosccoscncosocacscssccoanranacoa Petitioner.,
Vo
Jay Greshamscecrcoccsesccscnnsocasna cecacvracossesevasoecns Respondent.

PETITION POR EXERCISE OF ORIGINAL J¥RISDICTION

' Jurisdiction:

The South Cerolina Supreme Court may issue writs of
mandamus, Rule. 245, SCACR, and art. Y, § 20, South Carolina
Constitution. Additionally, this Court has jJjurisdiction of the
parties, of the subject-matter, and over all things pertaining
hereto, Rule 245, SCACR. The Chief . Justice of the Supreme Court
is the administrative head of the Wnified Judicial . -8ystem of the
State of South Carolina. art. V, § 4, South Carolina Comstitution
and Code Section, § 14-1-99, S. C. Code, Ann. (1976) .

' “He may examine the adminstrative: methods.. systems and
dockets of the courts and their employees, examine the
dockets ... and reguire the courts and their employees
to furnish him information as may be appropriate to
assist in the administration of the courts.”

id. (Emphasis supplied)

FPurthermore, this Court should exercise its original
jurisdiction, as there exists good and sufficient cause therefor,
and other good reasons, &s shall be made to .appear from the
herein Complaint, and Affidavit in support hereof.

: Petitioner Prays

Date: Fe‘)fuqr/ 20, R0 - | » .(4@'%’} A/Ub{/{/{/w

Paicxfax, South cétolnmao e oo " Kewin Nazbin
' E : P@tatxomexa Peo Se

hll@ndaﬁ@ @@rt@@taon Xmstitutlon«
SR - 1057 Revolutiomary Trail -

Fairfax, SC 2923827
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STATE GF SGUTE CARGLINA
IN THE ORIGINAL JWRISDICTION

IN THE SWPREME COURT R ECEIVE

Mandamus From Greenville County MAR' 02 2026

124

1D,

'8.C. SUPREME COURT

Kevin Harbim, .- v vctetinneeieirsocoreoonnenacncannnns Petitioner,
Ve
Jay Gresham, <~~*>rvcess. o0 e aa 6 e 0s06cesc0ecesboaneasne Respondent °

SEUMMEGNS

T@ THE ABOVE-NAMED RESPONDENT:

You are hereby given NOTICE, that an action has been
commended against you, and that you have twenty (20) days.
henceforth and exclusive of the date of service upon you, in
which to file an answer, return, to make an appearance or
otherwvise defend in the matter. If you do not respond, the
Petitioner will move the Court for the relief demanded in the

hereto attached Petition for Writ of Mandamus and Complaint.

Date: Feg)(uafa/ 30,2636 %/mm //m///m

Fairfax, South é;rolina. Kevin Harbin

Petitioner, Pro Se



STATE OF SOUTH CAROLINA
IN THE ORIGINAL JURISDICTION
IN THE SUPREME COURT

Mandamus From Greenville County }§1E3(3131\715E:§

MAR 02 2026

S.C. SUPREME COURT

Kevin Harbin,ceccesecccocoacssoo e sasoceesssenacoe eesss-ce Potitioner,
V.
Jay Gresham, «c+ <2020 ccosocose © 00 0eo0asmoeco0soonecce 000 Respondent.

PETITION FOR WRIT OF MMANDAMUS
AND COMPLAINT

Jurisdiction:
The South Carolina Supreme Court may issue writs of
mandamus, Rule 245, SCACR, and art. V, § 20, South Carolina
Constitution. Additionally: this Court has jurisdiction of the
parties, of the subject-matter, and over all things pertaining
hereto, Rule 245, SCACR. The Chief Justice of the Supreme Court
is the administrative head of the Unified Judicial System of the
State of South Carolina. art. V, § 4, South Carolina Constitution
and Code Section, § 14-1-%0, S. C. Code, 2nn. (197%)
"He may examine the adminstrative methods, systems and
dockets of the courts and their employees, examine the
aockets ... and require the courts and their employees
to furnish him information as may be appropriate to
assist in the administration of the courts."

Id. (Emphasis supplied)

- Furthermore, this Court should exercise 1its original
jurisdiction, as there exists good and sufficient cause therefor,
and other good reasons, as shall be made to appear from the
herein Complaint, and Affidavit in support hereof.

Parties:

1. Kevin Harbin, the "Petitioner", is a ward of the State of
South Carolina, currently in the custody of the South Carolina
Department of Corrections; and is domiciled in the State of
Scuth Carolina and

2. Jay Gresham, the "Respondent”, is the duly elected or
appointed Clerk of Court for the County of Greenville, South
Carolina; and is domiciled in the State of South Carolina;
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who, at all times relevant hereto, the Respondent did violate
his oath of office, to well and truly discharge all of the
duties and responsibilities prescribed by law, or that may be
incident to his office; and

COMPLAINT:

Kevin Harbin, the Petitioner hererin, hereby petitions this

Court to exercise its original jurisdiction and to issue the
"Great Writ" of Mandamus, and further complains of the Respondent

as
3.

10.

follows:
The Petitioner, filed an application for post-conviction
relief on June 10, 2024 in Court of Common Pleas for
Greenville County, South Carolina. The case was assigned Case
Ho.: 2024-CP-23-0354%; and
Thereafter, the Clerk of Court for Greenville County, served
upon the South Carolina Attorney General a copy of the
application for post-conviction relief. Pursuant to Rule 4,
South Carolina Rules of Civil Procedure, SCRCP the Attorney
General is the proper agent for service of process upon the
State and any of its agencies; and
That, Rule 12, SCRCP provides the State and the South Carolina
Department—of Corrections an alloted a period of sixty (80)
days or ninety (%0) days in the case of a jury trial, in
which to respond or otherwise respond to an application for
post-conviction relief and the both the State of South
Carolina and the Department of Corrections have failed to
file a responsive pleading or otherwise respond to the
allegations conteined in the application for post-conviction
relief up to and including the present date; and
Accordingly, on October 28, 2025, Petitioner filed with the
Clerk of Court, a Request For Entry of Default, properly
supported with an attached Affidavit of default, pursuant to
Rule 55 (a), SCRCP; conclusively demonstrating that each of
the Respondents did timely fail to plead or otherwise appear
or defend in the matter: and ‘
That, the Clerk of Court for the Greenville County Court of
Common Pleas, did fail to make due entry of the default of
the Respondents' default upon the calendar (file book).,
despite the positive mandate contained in the language of
Rule 55(a), SCRCP; and .
That, at all times relevent hereto, Jay &resham, the
Clerk of Court for @Greenville County., South Carolina did
neglect, refuse, or otherwise fail to perform a ‘'ministerial
duty' prescribed by law; and
That, at all times relevant hereto, the Petitioner did have a
specific legal right to the performance of the ministerial
duty in guestion; and
That, on December 10, 2025, the Petitioner did file in the
lower court in the first instance, a Motion To Compel Entry
of Default and To Convene Evidentiary Hearing directed to
the "Chief Judge For Administrative Purposes" seeking relief
in the form of an order directing the Clerk of Court, Jay
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11.

12,

guestion; and no judicial action in the matter whatsoever;. -

13.

14.

15.

Gresham, to perform his explicitly mandatory duty to enter
the default of the Respondents in the matter upon the
calendar (file book), as mandated by the plain and ordinary
language of Rule 55(a), SCRCP: and to date that motion has
been ignored by the lower court, and the lower court has
abdicated its duty to promptly dispose of motions and
related matters pending on its dockets; therefore, this
matter cannot be heard in the 1lower court in the first
instance, without material prejudice to the Petitioner: and
That, at all times relevant hereto, the Petitioner has no
othexr adequate remedy at law, because the lower court has
failed to adegquately supervise or manage ' subordinate
officers of the court, namely the Clerk of Court, and failed
to require the performance of ministerial duties imposed or
otherwise prescribed by law; and
That, the application for post-conviction relief, has been
pending in the lower court from June 10, 2024 until the
present date, without a single affirmative act on the part of
the Clerk of Court toward performance the ministerial duty in

thus, the instant mattexr cannot be heard in the lower court

without material prejudice to the Petitioner, as the facts

demonstrate an active and real denial of effective,
meaningful and adeguate access to the courts within the

meaning of Elrod v. Burns, 427 U.S. 347, 374 %e S.Ct. 2673,

2090 (1%76)(Loss of First Amendment rights for even minimal
periods of time, ungquestionably constitutes irreparable
injury):; and :

That, on February i§b 2026, nearly two (2) years after the
application for post-conviction relief was filed and the
matter commenced, and without any responsive pleading or
answer being filed by the State of South Carolina. nor the
Department of Corrections, the Petitioner in writing
contacted the Clerk of Couxt in question, seeking information
pertaining to the terms of court related to post-conviction
relief proceedings held since the filing of his application.
The Clerk of Court refused to respond thereto: and instead
merelymiled & ' copy of Petitioner's correspondence to the
Attorney General's office, despite a ministerial duty ¢to
respond to inguiries from parties in a pending action:. and
That due to the foregoing facts and circumstances, the public
interest is involved, and other good reasons exist why the
original jurisdiction of the the South Carolina Supreme Court
should be exercised and for mandamus to issue in the instant
matter; and is further demonstrated by the hereto attached
Complaint, and Affidavit in support hereof; pursuant to Rule
245, South Carolina Rules of Appellate Court Procedure: and
At all times relevant hereto, the Respondent did violate his
cath of office, to well and truly discharge all of the duties
and responsibilities prescribed by law, or that may be
incident to his office; Code Sections §§ 14-17-220, 14-17-510
S. C. Code Ann.; and
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le. At all times relevant hereto, Respondent had a duty to
perform the act of entering the default of a party upon the
calendar (file book), as provided by Rule 55(a), South
Carolina Rules of Civil Procedure; and ! -

17. At all times relevant hereto, the act of entering the default
of a party in accordance with Rule |5%(a), SCRCP, was
"ministerial in nature"; and ”’

18. At all times relevant hereto, Petitioner had a specific legal
right to the discharge of the duty of the Clerk of Court, to
enter the default of the State of South Carolina and the
South Carolina Department of Correctidéns upen the calendar
(file book): as demonstrated and shown by the pleadings in
the post-conviction relief proceedings, including but not
limited to the Reguest For Entry of Default filed October 28,
2025, with the attached Affidavit of default and other
documents on file; and

1%. At all times relevant hereto, the Petitioner attempted to
avail himself of remedies, by filing a Motion To Compel Entry
of Default and To Convene Evidentiary Hearing, filed December
10, 2025 and submitted to the Chief Judge for Administrative
Purposes; and no action was taken by the lower court judge to
dispose of the motion, and thus, no action was taken to
supervise subordinate court officers as required by law; and
that remedy is evidenced to be a vain and futile act, and
thus unavailable; and

20. At all times relevant hereto, the Petitioner lacks any other
legal remedy at law; and

21. At all times relevant hereto, the Petitioner has already
suffered irreparable harm or injury, as denial of access to
the courts and the right to be heard on motions and to the
performance of ministerial duties, constitute irreparable

harm or injury., including but not limited to disparatel

treatment, denial of the opportunity to be heard and
deprivation of a legal gain due to default of the opposing
parties in the post-conviction relief proceeding; and

22. At all times relevant hereto, the Respondent, did willfully
neglect to perform a duty imposed by law; and

23. The public policy of the State of South Carolina, is that a.

clerk of court may not refuse to perform a "ministerial act",
imposed by positive mandate of law. See Barnes v. State, 433
S.C. 3%9%, 859 S.E.2d 260 (2021) , Miller v. State, 377 S.cC.
%%, 102, 59 S.E.2d 4%2, 4%3 (2008); & S. C. Jur. Clerks of
Court, § 12;

WHEREFORE, having presented the foregoing matters, the
Petitioner prays this Court exercise its original jurisdiction in
this matter, for good and sufficient cause shown and other good
reasons going to the addressing disparate treatment and unegual
access to the courts and the law in this State's courts, and
denial of due process of law and the equal protection thereof.
The Court is requested to mandamus the Respondent, to perform his
"ministerial duty" and to perform the "ministerial act" of making
entry of default of the State of South Carolina and of the

l. Re Commission on Equal Access To Justice Commission, 417 S.C. 118 (Chief
Justice, August 10, 2016)
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Department of Corrections upon the calendar (f{ile bpook), as
provided by Rule BB(a), South Carolina Rules of Civil Procedure.

Petitioner Prays

Date: ebmq 651 03¢ /mnnq /‘4/4’:/5/4’7'@
Fairfax, Sou{h C&rolina. Kevin Harbin
Petitioner, Pro Se
Allendale Correcticn Institution
1057 Revolutionary Trail
Fairfax, SC 2¢827
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IN THE ORIGINAL JURISBICTION
IN THE SUPREME COURT MAR 0% 2025
Mandamus From Greenville Céunty

: . 430
STATE OF SOUTH CAROLINA ' -
< RECEIVE]Y

S.C. SUPREME COURT

Kevin Harbin,........... ‘weenaen ceeoescana ceeceasena .. Petitioner,
v.
Jay Gresham' nnnnnn ‘-o ------ ? ® 8 & 0 8 v 2 4« 0 0w . o © 6 o e -' o e o ‘-. ¢ o & 0o 0 Respondent -

AZS® 3 P AV I®

!SIQG PIRST DPERY SWeRE. Kevan larbin,‘ hereby states and
depeses the fellewing: - :

1. that I filed an applicatien fer poatwconvmctien relief on June
10, 2024 in Ceurt ef Cemmen Pleas fer &reenville Geunty, Seuth
€arelina. The case  was assxgned Case 'o.a &Q&d—t!—tﬂ-ﬁ!"’.»“
and ‘

2. Thereafter, the Clerk of Ceurt for GzeenVL,le Ceunty, served
upen the 3Seuth Carelina. Atterney $&eneral a cepy ef the
applicatien fer ‘pest-cenvictien relief. Pursuant te Rule 4,
South GCarelina Rules eof Civil Precedure, SCREP the Atternmey
€zneral is the preper: asent fer setvice ef grecesa upon the

) State and anv ef its agencies; and -

© '3+ That. Rulelz, SCRCP prevides the State. and the SQuth Cat@lana
. Bepartment of Gerrections an alleted a peried ef sixty (€0)

days “er ninety (%0) days in the case of a jury trial, in
wvhich te respend eor etherwise respend to an applicatien fet
pest-convictien - relief and +the beth the :State ef Seuth
Carslina and the DBepartment: ©f Cerrections have failed te
file a resp@nsxve"pleadlng or otherwise respend te the:
allegatiens centained in the application fer post-cenvxct;en
. relief up te and:including the present date: and '

4. @n 6October 28, 2023, I filed with the Clerk f GCeurt, a
Reguest Fer Bntry eof Befault, preperly .supperted with an
attached Affidavit of default, pursuant te Rule 55 (a). SCRCP;
c@nclusxvely ‘demenstrating that each: ¢f thes Resp@adents ts did
timely fail teo plead or etherwise .appear or defend in the




~ the Respendents' -default upen ' the calendar . (file beok),

10.

11.

matter: and
That, the Clerk of Ceurt for the @reenville County COurt of
Commen Pleas, did fail te make due entry ef the -default of

despite the pesitive. mandate contained in  the language of

‘Rule 55(a), SCRCP;:: and - _
That, at all times relevent heret@, Jay Gtesham. the Clerk of -

Court for @&reenville Ceunty, South Carolina did - neglect,
refuse, or otherwise fail. te: petferm 2 'ministerial duty’
prescribed by law; and

That, at all times relevant hereteo, I dxd have a specafac
legal right to the perf@rmance of the ministerial duty in
qguestion; and . - -

That, on Becembet 1@. 2@25. I'did'filevxn the lewer court in

the first instance, a-ifetion Te Cempel Batry &f Befault and.
To Convene Kvidentiary Nearing directed te the:. "Chief Judge -
for Administrative Purpeses” seeking relief -in the feorm of an

order directing- the Clerk of Court, Jay ‘§resham, te perform
his expllcxtly mandatery duty te enter ‘the default of the
Respondents in the matter upen the calendar (file beoek). as
mandated by the plain and ordimary .language of Ruless (a).

SCRCP; and to date that motion has been ignered by the lewer.
court, and the:levwer ceurt has abdicated. its duty to premptly .
dispose of motions - and related matters . pending en its. -

dockets:; therefore, this matter cannot be:heard in the lower
court in the first: instance, witheut material prejudice to
me; and ' ' '

That, at all times relevant herete, :I have ne other adequate
remedy at law, because  the lewer :ceurt has failed teo
adeguately supervise or manage is subsrdinate officers of the

court, namely the .Clexk of Court, and failed to reguire the
performance of ministerial -dubies:'imposed or  othervisge.

preseribed by law: and :

That, the application for post-cenvxctacn relzef, has been
pending in the lower ceurt froem June 10, 2024 until the
present date, without a single affirmative act on the part of
the Clerk of Court toward the performance of the ministerial
duty in «@question: and ne  judicial action -in the .matter
vhatseever; thus, the instant matter cannot be heard in the

lower court without -material p:ggudxqgut@ me, as the facts-

demonstrate an active and real denial of effective,
meanlngful and adeguate access to the courts- - within the
meaning of Elred v. Burns, 427 ¥.S. 347, 374 %6 S.Ct. 2673,
26%0 (19%76)(ross' of First Amendment rights fer even minimal
periods of time, unqueetxgnably constitutes irreparable
injury):; and . = - o ' ’
That, on February: 13 2026, nearly two- (2) years aftexr the
application for pé’t-cenvxctxon relief was filed and the
matter commenced, and without any responsive pleading or
ansver being filed by the State:of South Carelina, nor the
Bepartment of Corrections, I did im writing contact the Clerk
of Court in guestion, seeking information pertaining to the
terms of coutt related to post-conviction relzef proceedings
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12.

13,

14.

15.

1e.

17.

ls.

19.

20.

held since the filing of his application. The Clerk of Court
refused to respond thereto; and instead merely mailed a copy
ef my correspondence to the Attorney &eneral's office,

despite a ministerial duty teo respond te inquiriesi~fr@m

parties in a pending action; and

That due to the foregeing facts and cxrcumstances. the publlc
interest is involved, and other gooed reasons exist why the
original jurisdiction of | . the South Carolina Supreme Court
should be exercised and for mandamus to issue in the instant
matter; and is further demonstrated by  the hereto attached
Complaint, and Affidavit in support hereef: pursuant to Rule
245, South Caroelina Rules of Appellate Court Procedure; and
At all times relevant hereto, the Respondent d4id violate his

ocath of office, to well and truly discharge all of the duties .

and responsibilities prescribed by law, or that may be
incident to his office; Code Sections §§ 14-17-220, 14-17-510
S. C. Code Ann.; and

At all times relevant hereto, Respondent had a duty to
perform the act of entering the default :0f a party upon the
calendar (file book), as provided by Rule 55 (a), South
Carolina Rules of Civil Procedure; and

At all times relevant hereto, the act of entering. the default
of a party in accordance with Rule 55 (a), SCRCP, was
"ministerial in nature"; and : -

At all times relevant hereto, I had a specific legal right to
the discharge of the duty of the Clerk of Court, to enter the
default of the State of South Carolina and the South Carolina

Pepartment of Corrections upon the calendar (file book); as.

demonstrated and shown by the pleadings in the
post-conviction relief proceedings, including but not limited
to the Reqguest PFor Entry of DPefault filed @ctober 28, 2025,
with the attached Affidavit of default and other documents on
file: and » -

At all times relevant hereto, I attempted to avail himself of
remedies, by filing a Motion To Compel Bntry of Befault and

To Convene Evidentiary Hearing, filed Becember 10, ‘2025 and-

submitted to the Chief Judge for Administrative Purposes:; and
no action was taken by the lower court judge to dispose of
the motion, and thus, no actioen was taken to supervise
subordinate court officers as reequired by law; and that
remedy is evidenced to be a vain and futile act, and thus
unavailable; and

At all times relevant: hereto, I therefore lack any other
legal remedy at law; and

At all times relevant heretc,. I have already suffered.

irreparable harm or injury, as denial of access to the courts
and the right to be heard on motions and to the performance
of ministerial duties, constitute irreparable harm or injury.
including but not limited to disparate treatment, denial of
the opportunity to be heard and deprivation ¢f a legal gain
due to default of the opposing parties in the post-conviction

‘relief proceeding: and

At all times relevant hereto, the Respondent, did willfully
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21.

Pate
Fair

SWORN T® ANP SWBSCRIBED
BEFORE ME THIS 20
.F/ébVUQfV = ¢ 2026

BA

neglect to perform a duty imposed by law; and

The public policy of the State of South Carolina, is that a
clerk of court may not refuse to perform a "ministerial act",
imposed by positive mandate of law. See Barnes v. State, 433
S.C. 399, 85® S.E.2d 260 (2021) , Miller v. State, 377 S.C.
99, 102, €59 S.E.2d 492, 493 (2008); & S. C. Jur. Clerks of
Court, § 12;

: Furthermore Affiant Sayeth Not.
:A&bruary 20,2026 - 1 Zbaﬂﬂﬂ
fax, Sout’hh Carolina. Kevin Harbin

AFFIANT

ANGELA D. ROWE

eAq L[ 7

My Commission Expires

Notary Public for South rolin

My C

December 11, 2030

mission Expires: L0271 I, 20 3D+
&

Notary Public - State of South Carolina
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RECEIVETS
MAR 02 2026

I, Kevin Harbin, the Petitioner in the foregoi&@,@@lpﬂ@MECOURT

PROOF OF SERVICE

hereby certify that I have this day served a true-copy of the
following :

l. Petition for Exercise of OriginalyJurisdiction; and
2. Petition for Writ of Mandamus; and

3. Summons; and

4. Complaint; and

5. Affidavit:;

upon the Respondent by depositing same in the United States
postal receptacle located on Allendale yard, sufficient

first-class postage affixed thereto, and addressed to:

State of South Carolina
Office of the Attorney General
P. O. Box 11549
Columbia, SC 29211

Jay Gresham
Clerk of Court Greenville County
305 East North Street
Greenville, SC 2%e01-2121
Yo

Date: Eﬁb[ﬂ(ﬂgz 20, 202 ] ) /l/m,d’/-‘
Fairfax, South Carolina. Kevin Harbin

Petitioner, Pro Se

Allendale Correction Institution
1057 Revolutionary Trail
Fairfax, SC 29827
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Kevin Harbin: $§ 303214 / F3a004

Allendale Correction Instituticn
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1057 Revolutionary Trail
Fairfax, SC 29827

Jay Gresham
Greenville County
Clerk of Court

305 East North Street
Greenville, SC 29601-2121 | Date: ber Qo !

Re: XKevin Harbin v. State of South Carolina and SCDC
Civ. Act. No.# 2024-CP-23-0354¢9

Dear Mr. Gresham: :

Please find enclosed on behalf of?-the Applicant in the
above-styled matter, for filing purposes théffbllowing:
1. Motion To Compel Entry of Default and To Convene Evidentiary

Hearing; and
Please file with the court record, and I respectfully request

the enclosed extra-copy hereof, be returned to me clocked-in/stamped
filed. '

Kindest Regards,

%m {7[4@&4%’

Kevin Harbin —

KH/

cc: File




" STATE OF SOUTH CAROLINA ) . IN THE COURT OF COMMOMN PLEAS

COUNTY OF GREENVILLE ) :
) Civ. Act. No.§ 2024-CP-23-0354%

MOTION TO COMPEL
ENTRY OF DEFAULT
AND

Kevim Harbinm,
Applicant
Ve
State of South Carolina and.,
South Carolina Department
of Correctioms,
Respondents.

To Chief Judge For Administrative Purposes: )

COMES NOW, the Applicant, Kevin Harbim,. by and through Pro

Se, will move, and hereby moves for an order compelling the Clerk

of Court for Greenville County, South Carolina to perform the

ministerial duty to make entry of default, pursuant to Rule

55(a)., South Carolina Rules of Civil Procedure (SCRCP). and for

an order scheduling this matter for evidentiary hearing-.

The grounds for this motion shall be:

l. On or about the date of October 28, 2025, the Applicant filed
with the Clerk of Court for Common Pleas, a Request For Entry
of Default, along with supporting Affidavit:; requesting
pursuant to Rule 55(a), SCRCP, that the Clerk of Court make
entry of default against the Respondents, for failure to file
and serve a timely responsive pleading, and to otherwise make
an appearance or otherwise defend in the action; and

2. That despite the explicitly mandatory language of Rule 55{a}.
SCRCP, the Clerk of Court has failed to make entry of default
as reguired by this rule of civil procedure; and thus the
Clerk of Court has failed to discharge his ministerial duty
.and responsibility to perform all of the duties and
responsibilities of his office required by law and the rules
of court; Code Section § 14-17-220, S. C. Code Ann., which

_provides in pertinent part the following:

TO CONVENE EVIDENTIARY HEARING
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"[Elvery clerk ,... He shall discharge all of ¢the

duties required by law or the rules of court .... or

that may be -incident to the office."

(Emphasis supplied).
Rule 55(a), SCRCP, provides in pertinent part, that:
"When a party against whom a judgment for affirmative
relief is sought has failed to plead or otherwise
defend ... and that fact is made to appear by affidavit

or otherwise, the clerk shall enter his default upon

the calendar (file book).*"

(emphasié provided).

In interpreting the meaning of the South Carolinea
Rules of Civil Procedure, the Supreme Ccurt applies the
same rules of construction used to interpret statutes.
S. C. Human Affairs Comm'n v. Chen, 430 S.C. 509, 519,
577, 846 S.E.2d 861, 866 (2020): Farnsworth v. Davis
Hearing and Air Conditioning, Inc., 367 S.C. 634, 638,
627 S.E.2d 724, 726 (2006)

Thus, as used in Rule 55(a), SCRCP, "Under the
rules of statutory interpretation, the use of word such
as [shall" or "must" indicate the legislature's intent
to enact a "mandatory requirement.” Collins v. Doe, 352
S.C. 462, 574 S.E.2d 739 (2002); In re Matthews, 345
S.C. 638, 550 S.E.2d 311 (2001) Thus, the clerk of

court has a ministerial duty to perform this act; and

no authority or discretion to refuse to perform this

duty imposed by positive mandate of law: and
4. That, the Clerk of Court is subject to judicial control by
court orders and rules; and this control may be exercised by
the inherent power of the court, 6 S.C. Jur. Clerks of Court §
12. Moreverxr, although the Applicant does not impute any
particular judge, Applicant references this power of a judge

pursuant to Canon 3, Rule 501, South Carolina Appellate Court

Rules, which states:

{b)(5) A judge shall perform judicial duties without
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bias. or prejudice. A judge shall not ... by words or
conduct manifest bias or prejudice..., and shall not

permit staff, court officials and others subject to the

judge's direction and control to do so.

(emphasis provided): and

5.

That. even though the Respondents are in default, South
Carolina law provides in the Uniform Post-Conviction Relief
Act, that:

"The application shall be heard in and before any judge

of a court of competent jurisdiction....: All rules and

‘statutes applicable to civil proceedings are é?ailable
to the parties."
Code Section § 17-27-80, S. C. Code Ann.

Because. Rule 55, SCRCP, provides that default Jjudgment
against a state agency or officer is not proper, however, the
rule provides that the movant for default must still bear the
burden of proof by a preponderance of the evidence; and for
this reason., an evidentiary hearing must be scheduled and
convened, as contemplated by law; and in fact is mandatory
under Code Section, §17-27-80, supra.:; and
That, as a constitutional officer, the clerk of court is a
ministerial officer, and officer of the court. Moreovex, "the
clerk shall make a full, fair, and correct entry and record of
the proceedings and other matters pertaining to his office in
the various books required to be kept.." Code Section §
14-17-510, S.C. Code Ann.. Further, Rule 55, SCRCP, makes
abundantly clear, that upon the request of a party and upon
affidavit, the clerk of court shall enter the default of the
defaulting party upon the "calendar (file book)". See Rule
55(a), SCRCP. Under South Carolina law, this calendar is

required to be kept. Code Section, § 14-17-540(b)(5): and

Wherefore, as is abundantly made clear, the Clerk of Court

138
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has no aufhority to refuse to perform a ministerial act or
function reguired by law. This Court have supervisory and
administrative authority and control over its own staff, court
officials and the clerk of court. Applicant has a statutory right
to an evidentiary hearing on his application for post-conviction
relief, as further supported by the provisioﬁs of Rule 55, SCRCP,
even in the default context. Therefore, Applicant moves for an
order compelling the clerk of court to perform the ministerial
act of making entry of default upon the calendar (file book)
against the Respondents; and for an order scheduling and

convening an evidentiary hearing in the matter.

Respectfully Submitted,
Pate: Doremhtf L g 2625 /Z/\/‘ﬂ’) el

Fairfax, South Carolina. Kevin Harbin
Applicant, Pro Se

Allendale Correction Iastitution
1057 Revolutionary Trail
Fairfax, SC 29827

139

page 4 of 4



Kevin Harbin, & 303214
Allendale Correctien Institutien
1057 Revelutienary Trail
Pairfasz, SC 29827

day €resham
Géreenville Ceunty
Clerk ef Ceurt

308 Bast Nerth Street
€reenville, SC

29601-2121
Pate: _\_lggg A af /4 20, 202

Re: Reguest PCR Coeurt Terms Infermatien
Kevin HNarbin v. State ef Seuth Carelina and Seuth

Carelina Department ef Cerrectiens
Case NWe.: 2024-CP-23-03549

Bear Mr. Gresham:
en June 24, 2024, I filed an applicatien fer pest-cenvictien

relief. I am requesting the fellewing infermatien regarding terms
of ceurt fer pest-cenvictien relief preceedings:

The start date and end date fer each pest-cenvictien relief
term of ceurt (Cemmen Pleas) held since June 24, 2024 te

the present date.
Thanking yeu in advance,

Kevin Harbin
Applicant
. ¢
K8/ s Ko
Enclesures
cc: Rile
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ' )

) Civ. ACt-NO-: 2024-CP—23’03549

St

Kevin Harbin,
Applicant,

Ve

POST-CONVICTION RELIEF &
TRIAL BRIEF

State of South Carclina and
South Carolina Pepartment
of Corrections, V

Respondents.

POST~CONVICTION RELIEF TRIAL BRIEF
ON BEHALF OF THE APPLICANT

Kevin Harbin
Applicant, Pro Se

i) - e
%&wn%/%&“
Allendale Correction Institution
1057 Revolutiomary Trail

Fairfax, South Carolina 29827

Pate: O(ﬂ,{'alj-t’f QZ/QOZSI " _ ‘ _ N




U.S.

TABLE OF AUTHMORITIEKS

Constitution

BPue Process Clause
Equal Protection of Laws Clause
Ex Post Facto Clause

- Supremacy Clause

South

Carolina Constitution

U. sl

Pue Process Clause
Equal Protection of Laws Clause
Ex Post Facto Clause

Code Annotated

S. C.

South

34 U.S.C. § 12104{(A){(i)(B)
42 U.S.C § 13704(a)(2)

Code of Laws, Annotated (1976)
17-27-20(A)(4)

17-27-20(2)(5)

17-27-45(c)

24-13-210

24-13-230

24-13-260

SO O WO U e v

Carolina Court Rules

Cases

Rule 8(d), South Carolina Rules of Civil Procedure
Rule 36, South Carolina Rules of Civil Procedure
Rule 201, South Carolina Rules of Evidence

Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000)
Arnold v. Huntington Ingalls, Inc., 2024 WL 4274710 (4th
Cir.)

Blue Ribbon Taxi, 380 S.C. at 607, 670 S.E.2d 677

Bolin v. SCBC, 781 S.E.2d %14, 9218 (2016)

Brunig v. S.C. Dept. of Health & Envir. Ctrl., 418 S.C. 537,
545, 795 S.E.2d 290 (Ct.App. 2016)

Busby v. Moore, 4%8 S.E.2d 883 (S.C. 1%98)

Burke v. Republic Parking Sys.Inc., 421 S.C. 553, 560-61,
608 S.E.2d 626, 629 (Ct.aApp. 2017) ' :

Carpenter v. SCBC, 848 S.E.2d 346 (2020)
City of Charleston S.C. v. A Fisherman's Best Friend, Inc.,
310 F.3d 155 (4th Cir. 2002)

Ex Parte DeBordien Colony Community Ass'n, Inc., 442 S.C.

143



285, 8%2 S.E.24 17% (Ct.App.2024)
Fulk v. U.S., 875 F.Supp-2d 535 (4th Cir. 2010)

Higgins v. State, 307 S.C. 446, 415 S.E.2d 79% (199%2)

Howard v. SCBC, 3%% S.C. 618, 733 S.E.2d 211 (2012) .
Howlett v. Rose, 496 U.S. 356, 110 S.Ct. 2430, 110 L.Ed.2d
332 (19%0)

Hubbard v. Beverly, S.C. . 15 S.E.2d 740, 741 (1941)

Jones v. Key, 2007 WL 4292416 (p.S.C. 2007)

Lucas v. Burnley., 87% F.2d 240; 1242 (4th Cir. 1989%)

Malik v. Ward, 2010 WL 936777 (B.S.C. 2010)

Malone v. White Moteor Corp.. 435 U.S. 4%7, 504, %8 S.Ct.
1185, 55 L.Ed.2d 443 (1978)

Minter v. Wells Fargo Bank,N.A., 762 F.3d 339, 347 (4th
Cir.2014) - : _ _

Marbury v. Madisen, 1 Cranch 137, 177, 5 U.S. 1372 (1803)

Parker v. Parker, 313 S.C. 482, 488, 443 S.E.2d 388, 3%1-

(1%9%94) ) _
Pell v. Procunier, 417 U.S. 817, 822, ©4 ‘S.Ct. 2800, 41
‘L.Ed.Zd 4%5 (1974) . . .

S.C. Pub. Serv. Auth. v. Ocean Forest, Inc., 275 S.C. 552,
554, 273 S.E.2d 773, 774 (1981) .

Smith v. Groose, 205 F.3d 1045, 1052 (8th Cir. 2000)

Smith v. U.S., 143 S.Ct. 15%4, 1601 (2023)

Spartanburg Bep't Soc. Serv. v. Padgett, 296 S5.C. 79, 370
S.E.2d 872 (1988)(Per Curiam)

Strickland v. Richland Co. Legis. Deleg., 8%2 S.E.2d 288
(2023) , _

Sweet v. SCPC, 529 F.2d 854 (4th Cir. 1975)

Suggs v. M&T Bank, 230 F.Supp.3d 458 (E.D. Va. 2017)

State v. Scott, 351 S.C. 584 (2002)

State v. PelAngelis, 183 S.E.2d 906 (1971)

State v. Elwell, 743 S.E.2d 802 (2013) , _
State v. Fowler, 322 S.C. 157, 470 S.E.2d 393 (Ct.App. 199%6)
State v. Muldrow, 348 S.C. 264, 559 S.E.2d 847 (2002)

Tant v. SCBC, 75% S.E.2d 328 (2014)
Rushing v. McKinney, 370 S.C. 280, 633. S.E.2d 917 (Ct.App.
2006)

Turner v. Safely, 482 U.S. 78, 107 S.Ct. 2254, 96 L.Ed.2d 64
(1987)

Wilkerson v. Austin,4545 U.S. 209, 94 S.Ct. 2963, 41 L.Ed.2d
(2005)

Wolff v. Mcbonnell, 418 U.S. 539, %4 S.Ct. 2963, 41 L.Ed.2d
835 (1974)

Yawn v. Eagleton, 2009 WL 5697879

U.S. v. bickerson, 15 Pet. 141, 40 U.S. 68% (1841)

4 %4



STATEMENT OF TER CASE

This matter is pending before the Court of Common Pleas., by
way of Application for Post-Conviction Relief, challenging
conditions of cOnfinemenﬁg and/or the legality of Applicant's
sentence as interpreted by the South Carolina BDepartment of
Corrections (SEBC). '

In August of the year 2004, BA&pplicant ~was indicted by a-

Greenville County Grand Jury, for the offenses of stp?ng armed
robbery, kidmapping:, and criminal sexual conduct in the first
degree. After rejecting a plea offer for a term of incarceration
of fifteen (15) years. the Aapplicant on September 6, 2005
proceeded to trial by jury. The 2pplicant was found guilty, and
the trial judge imposed a sentence of thirty (30) vyears
imprisonment. concurrently.

Puring the wmonth of February 2024, as a result of the
communication with SCBC «c¢lassification  officials via kiosk
message system, Applicant learned ﬁrom,classificétion'department
officiaels within the South Carolina Bepartment of Corrections,
that the SCBC had interpreted a certain portion of his sentence
to require that hg be incarcerated for. at least eighty-five (85)
percent, puxsuanf to statutory prévision, which states in
pertinent part the following:

“The 85 % percentage ‘MUST bhe calculated WITHOUT the
application of earned work credits, education credits.
or good conduct credits, and is to be applied to the
. actual term of imprisonment imposed.®
Section § 24-13-150(&), S.C. Codé Ann.

Applicant alsc informed the classification department in
reference to statutory provisions Sections §§ 24-13-210 and
24-13-230; ‘and the fact that the SCBC is not in' compliance with
the General Assembly's intent and pubiic policy, whieh im the

plain language of the relevant statutory provisions provides:
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"A no parole offense 1is entitled to a deduction

computed at the rate of three (3) days for ‘each mon th

served for good behavior.

+«+ A no parole offense is entitled to a reduction from

the term of his sentence of six (6) days for EVERY

MONTH he is employed or enrolled for productive duty

assignment or participation in academics.”

Applicant thereafter filed a timely application for
post-conviction relief on June 3, 2024, and subsequently filed an
Amended Application pursuant to Rule 15, SCRCP, on September 30,
z2024.

The Applicant further invoked the discovery process ' by
submitting Request for Admission, pursuant to Rule 36(a), SCRCE
on October 24, 2024. V |

STATEMENT OF THE ISSUES

I. Applicant asserts that the State of South Carolina and the
South Carolina Department  of Corrections has viclated
Applicant's protectéd liberty interests and rights undér the
Fourteenth Amendment's due process of law and egqual protecticn
clauses of the United States Comstitution and its counterpart
art. I, § 3 in the South Carolina Constitution. Moreover, the

South Carolina Department  of Corrections erred in
misinterpreting code Section § 24-13-150(A), the 85 % percent
statute which is an adoption of the federal "Truth In

Sentencing Provisions" of the,K "Vicolent Crime Control and Law
Enforcement Act of 1994." i
42 U.S. Code, § -13704(A)(2); 34 U.S. Code § -12104(A)(i)(B)
Applicant further contends the miscalculation of his
sentence max-out date, now has the Applicant being unlawfully
held in custody beyond his lawful release date or expiration
date of his sentence pursuant to code Sections §§
17-27-20(A)(4), 17-27-20(A)(5), 17-27-45(C) and Carpenter v.
S.C.B.C.,__ . S.C.___, 848 S.E.2d 346 (2020)
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ITI. Applicant asserts that the State. of South Carolina and the
South Caroclina Deparbﬁent of Corrections is in violation of
constitutional and statutory provisions S.C. Code Ann.
sections §§ 24-13-210 and 24-13-20, and is not in compliance
with the General Assembly's purpose and policy expressed or

implied in the statutes, and the legislative intent thereof.

STATEMENT OF THE FACTS

During the month of February z + 2024, as a result of
communication via - kiosk message system reference
no.# AY- 03395—30{ ' Applicant informed classification
department officials within the South Carolina Department of

Corrections, that the SCPC had erroneously interpreted a certain
portion of his sentence to require that he be incarcerated for at
— least eiyzty-five (85) percent, pursuant to ‘statutory provisions
sections §§ 24-13-150(A) and 24-13-100, and inqguiry was also made
regarding code sections §§24-13-210 and 24-13-230. In response
thereto, the SCDC informed the Applicant that unless. he could
demonstrate error, that his max-out date would not change.



STANBARD OF REVIEW

Under the prior United States Supreme Court's decision,

Chevron U.S.A., Inc. v. Natural Resources Pefense Council, Inc.,
467 U.S. 837, 104 S.ct. 2778, 81 L.Ed-2nd 694(1984), for decades
courts have sometimes been required to "defer to 'permissible'
agency interpretations of the statutes those agencies administer
—= even when a reviewing court reads the statute differently."

However, in a later decision, Loper Bright Enter. v.
Raimondo, 603 U.S.__, 144 sS.Ct. 2244, the Supreme Court
overruled the Chevron decisicon. Id. at 22.

The court made clear that "[clourts must exercise their
independent judgment in deciding whether an agency has acted
within its statutory authority." Id. The exercise of such
independent judgement, the court explained is rooted in the
sclemn duty imposed on courts under the Constitution to "say what
the law is." Id. at ©, citing U.S. v. bickson, 40 U.S. 141
(1841): Marbury v. Madison, 5 U.S. 137 (1803) see also Id. (The
framers envisioned that the final interpretation of the lavs
would be the proper and peculiar province of the courts.) quoting
"The Federalist", No.78, at 525 (J.Cook, ed3.1961, A. Hamilton)

The exercise of independent judicial judgement to decide

legal questions, the court observed, is also embodied in the"

Administrative Procedures Act (APA), which directs that [t]o the
extent necessary to a decision and when presented, a reviewing
court shall decide all relevant questions of law, interpret the
constitutional and statutory provisions, and determine the

meaning or applicability of the terms of an agency action."

Loper v. Bright, 2024 WL 3208360, at 12, U.S. , 144 S.cCt.
2244 (interpreting 5 U.S.C. §706)
Likewise, under the Administrative Procedures Act, a

reviewing court is required to "hold unlawful and set aside
agency action, findings, and conclusions found to be ... not in
accordance with law.". Id. quoting :706(2)(A)

The APA thus codifies for agency cases the unremarkable, yet

elemental proposition reflected by judicial practice dating back
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to the Marbury decisionrn: that courts decide legal questions by

applying their: own- Jndgement..rd.:4J-

The Loper decisiom’ fubtﬁmzx m@@gma@d“that @ statute - ‘may. .

authorize an ag@ncy ‘to. ez@rC1se'acd@gtesFaﬁ.diaaretxona and. some
statutes expzessLy delegate haxaawmgen@y amerauthcraty to nge

‘:f

meaning to a pattzcular atatutory termsl Tds fatsd 4

on to znstruct ‘that, . when. a statute : deiegates *drscretionary‘

authority to anm- ag@ncy» “the  pole: ‘of sthe: Ee@i@@@@g‘
to lndepenéently 1ntergret ‘thestatute dnd: to:@ﬁgectuate f£he. will

of the 1@gxslaﬁlverb@dy«sub3@@t Lo m@nstituﬁi@na&ﬁlgmxts.'Iao atﬁ'

14. C@urts éulzzli that: irole. ny rec@gnnzang c@mstatutlenél

delegatxoas ﬁl&ang Ehe- @@mn&armes & th@ ﬁeiegat@d ‘authority, and -

ensuring the &g@ncy “hag- eﬁg@ged reascned- dec;snonemaklng“
withln ‘those beun&a@ies.llﬁ. By daing'soa @ c@utt uphelds the
tradztzanal cencept of" th@ 3@@1@1&1 Euﬁct&gn.

Fris@n inﬁ@t@&”&@ ‘Hot' 'shed all ﬁund&m@ntal pr@tectzens of

the Constltutlen at . the prason gates._Turner g Safely, 482 ¥.8. .
{1987 - R@th@?a:

78, 95, 107 8.ct. 2254y 2%% 198 E{“Ed 287
lnmates r@taaa th@se<“@@ﬂstatut&@nal rights that. are. ﬂgt
inconsistent ~with. -Theisr status 435*'9@;a@ners @E"Wlth _the
legitimate penel@gxcal @@j@c@av&s of - 'the cerrectians sy@tem.
Pell V. Procuni@z, 417 @*s.4&11, §22, B4, Ctaﬂzsoo,.zao4, 41

L. Ed 28 4950197&} regalatloﬂ that.fgmpinges c.on 1nmate s .
cgnstztutlonal z&ghts 18 thef@ﬁ@t@ valid.o nlz g it is. r@ascm@bly'

related to l@gltrm@te peﬂglegacai~xnterest5a T@rnera 482 . ¥.8. at
35, 107 8. Cto at QQSln '~:---}"'».':"'-'

nghts of prisoners to” due proc@ssm te equzk protection and

against cruel. and . unusual -punishnent are. bzndlag on. the states.

Courts .can and :should intervene -when' ‘any- ‘due process, equal’

pz@tectxon or .Bight Amenément rights are. violated., This is true
whether the prisoner :is - if 0 ségregated: @on&zngmen;- or in the

general population. -Swae%mn@&%ﬂSQu&h!%€§ﬁé&iﬁ53§a@gartmeﬁt of

Corr@etinns,752§“ﬁézﬁ't§47i15!3€4thjcir.la75)*

The court> went'

court B -3 alwaysa

14!



Applicént directs this court's- attention- to: the  standard

that "in cases vheré4plaintift‘appéars*g" sé£~cdurts do not

ezpect the pro se plaintiff to frame- legal xssues with clarity

and _precision:expected of:" Tawyers.™- Suggs Wi M & T Banks 230.

F.3upp.3d 458, 461,.(R~D«~=¥a@20l10 In.:such cases« courts . are
required bo‘cohétrﬂefthemopéraﬁive.complaxnt:lxberally; Id. 8ee
Arnold v. HNuntington Ingalls Inc.. -2024 WL 4274710 (4th Cir.
2024) AT | B

1) applicant asserts that thls court” should exam;ne rand "correct’

the constitutional and: @tatuaﬁy v¥iclations at issue.
Applacant ﬁurth@r~ m@ves~-%@r @ order dlrectlng the

Respondents to correct his sentenc@ so: that ‘it 'is- commensurate -

with the clearly established law. . 43 » - oo

Appllcant ‘has been:. prejudlce& 3-§yﬁ¢fth@?' @ErOResus

lntezpretatxon ‘0f.« ‘the "relevant- statutory provaslons, such that
Applicant‘®s Rax=ouL-. date as ‘currently lnterpreted by the South
Carolina E@partm@ﬁt of" -Corractions - constntutes "*.1llegal

'sentence which- ls 1m~contraventxon of the law; 1ﬂcludxng but notA-
limited to’ constltutaon@l -provigions. Thus, this. ‘elaim: beﬁcre th@’
court squares with th@ @@steconv1ctlen r@lief statutes. sectlons.

§§ 17-27- 20(&)(4)» L7 27*20(&}(5) ‘and. 17< 27@45(C); -as well as the

holdlng oﬂ Carpenter: v...S8.Cs¥. c.,;fff - 18 C.gi“ 348 8. 8. 24 346 -
(2020) see Tant ¥ SYC. B Ce,..” 8% Cx 759'3 E.Zd 398g 401..

(2014) ¢ There can he no doubt that ‘the 1ength:of .an inmate’s

lncarcerat&on lmpllcates a canstltutzenal l;berty 1nterest ¥

YUnder South Carollna law,. there is an- afflrmative duty and-

statutory mandate that is unambngu@us a8 a’ legaslatlve directive,

which pzovxdes in pertinent part the followxng.

An inmate - eenvicted.: of  a' ' o ¢ pargle’ offense and
sentenced to~thettuaﬁ@dyigiﬁtherscackis‘notheligible’

for early release,.distharge; or ‘community supervision
until the inmate  has wserveaf-atﬁ”léastw eighty»five
percent of thé actuéi L term - calculated WITHO@T the
application of. earned- work creﬂxtsl education credlts,

or good conduct tredits; ‘and:is to ‘Be applied to the
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actual term of 1mprlsonment lmpesed: not including any

portlon of the sentence which has been suspended°
Section § 24-13-150(A), S.C. Code Ann. '

In determining the. legislative inteht,‘the7prevailingnrule
of statutory construcéion‘ is -that  the wuse of’ wards such as
"shall " or ‘"must® ‘indicates: . ‘that. the - legzslatlve intent is to
enact a méndatory prov151on of. laﬁ-<Str1ckland v Richland County
Leglse Delegatlon, 8 Ca, ;;_ 892 S E 26 2&8, 280 (2023)

This statutery pr9v1szon is’ clear and unamb1guous 1n that it

mandates that' when ‘an .inmate . is: sent:em:edf the : 35 % percent -

calculation of the incarceratios perxod h@comes automatically
calculated to and lmmedlately &ppli@d to- the ‘sentence vhen the

inmate is sentenced by the preszdlng Judge. Thxs is wzthout any

further applicatlon of .earned  work credxtsav educatlon or good
conduct credits the p:ls@ner has.not earned. "Se¢ Busby v. Moore,
§.C. ___/ 498 5.8.24 833 (1988)5 which held: .

“Th@ langu@g@ of  tha. statnt@ shows the, leglslature dld'
‘not intend. for -prisoners .’ get credit . for good

behavior at'.theu ‘outset . 0f . thelr. sentences.  The .

.legzslature S use ef the- past ‘tense shows ‘an intent to
reward lnmates only after- they exhibit gocd behavxoru-

Thus, the Applicant ‘contends .« the. .8CBC+ erved -in its

interpretation -of ° eode " Section § 24@13*150{4&) and Applicant’'s
max-out date, where it calculated 85:-% . percent of Applicant’s

5entence with prewcal@ulated credzts'-the Ag@llcant had not’yetp

earned, such ‘that 15% percent from 100 & percent cf.Appllcant"

sentence results in Applicant's sentence is: &5 % percent.

Penal statutes are to be -strictly construed agalnst ‘the

State. State v. Elwell,-_ﬁs S8.Cs: ___4:743 8 B.24d $62, 806 (2013)
Moreo#er, any ambignity'orudoabt relaﬁivéibctéedtencing“must~be
resolved  in favor*of‘tﬁe%accuseda‘State'v-gﬁeangeliso ___ S.C.
o+ 183 5.E.2d %06, 0% (1871) I |
" The clear and unambiguous mandatory’ plain language of South
Carollna law, is that: 4
“Phis percenta§e¢]§§§g;uben{calculated' WITHOUT the
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application of earned work credits, education credits,

or good conduct credits,. and is to be applied to the.

actual term of - 1mprlsonment imposed..."
Thus, the well~ settled law immediately calculates an inmate's

sentence to become 85 % percent automatlcally when sentence is

_1mposed The work, education or good conduct credits are "Earned

Extra Time Served nays ‘applied to: put - an lnmate closer to

completlng the 85 3 percent of the .sentence actually lmposed by
the trial c¢ourt.

The SCBC regulation and - administrative interpretation of"

Bpplicant's sentence clearly. .impindes  upon Applicant's
censtitutiénal- and statutory rights, and. further does not
reasénaﬁly relate " te nor promote any: legitimate penological
interests. '

This court must - give effect to. the . intent of the

legislaturep and may take judicial notice of matters. of publLC“

record. Rule 201, SCRE' Mallk v. Rard, 2010 WL 936777 (p.s.cC.
2010) (Judicial notice of SCBC pelicies and procedures), Jones v.
Key, 2007 WL 42%2416 (B.S.C.. 2007)(same)

South Carolina statutory prov1s;on provides that:

"&n officer having: charge of an inmate. who refuses to -

allow a deduction in time of serving sentence is guilty
of a misdemeanor and upon-conviction MUST be imprisoned
for not less than thirty (30) days or'pay a fine not
less than one hundred dollars."
Section 24-13-260, S.C. Code Ann°
The attachment of criminal llablllty to violation of these

constltutlonal and statutory mandates call for -striect scrutiny
analysis. ’

Remedies for constitutional Vl@latlons shouwld be tailored to

the injury suffered and should not unnecessarlly 1nfr1nge on

competing interests. Smith v. ¥nited States, 143 S.Ct. 1584, 1601
(2023)

2) The SCBC has no .independentauthority to.interpret Applicant's
sentence. The court should take judicial notice of Rule 201,
SCRE: Malik v:. Ward, 2010 WL 936777 {(P.S.C. 2010)(Judicial
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notice of SCBC policies and procedures); Jones v. Key, 2007 WL

4292416 (®P.S.C. 2007)(same);: Tant v. SCBC, 758 S.E.2d 398, 402

(2014) which held:
“"That absent ambiguity in the sentenéing-sheet, SCBC is
confined to the face -of that order for its
interpretation of an inmate's sentence. SCBC is allowed
to assume a sentencing sheet, signgd by the judge and
attorney without objection, is a memorialization of the
judge’s intent no less than what was pronoﬁnced from
the bench." '

Id. at 403. '

Furthermore, the Bepartment is generally confined to the -

face of the sentencing sheets in determining the length of a
sentence, but may refer to the sentencing transcript if there is
an ambiguity in the sentencing sheet. The court .should find that

Applicant's sentence sheets are unambiguous-.

The United States Supreme Court made clear that courts must

exercise independent judgement - in' deciding whether an agency has
acted within its statutory authority. Loper Enters. v. Rainméndop
603 U.Sf_w_, 144 s.ct. (2024}, 2024JWL.3208360. at 6 (June 28,
2024) ' ’

3) A fair reading of the statutes, and when construing its
purpose, the court's duty is to determine and effectuate the
legislative intent. Section § 24613~150(A)‘mirrorsAthe federal
law, codified as the "Truth In Sentencing" provision adopted

from the "Federal VYiolent. Crime. Control and Law Enforcement

Act of 1®%24."
42 U.S. Code, § 13704(A)(2), which provides:
"If a state receives funding then fails to actually
implement a qualifying}Truth-In—Sentencing law within
three (3) years of submitting its initial application.,
*OJP' treats thiS'event'asAa failure to substantially
comply with statutorily mandated grant conditions and
as a violation of the terms of the grant agreement."
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Further, 34 U.S. Code, § sec. 12104(A)(i) requires:
Persons convicted of a part(l) violent crime to serve

not less than eighty-five (85) percent of the sentence

imposed (Without counting time not actually served,

such as a admlnlstratlve or statutory incentives for

good behavior. )

B. Such state has Truth-In-Sentencing laws that have

been enacted, but not yet implemented, that require
such state, not later than three (3) years after such
state submits an épplication to the Attorney General,
to .provide that persons convicted of a part{l) violent

crime serve not less than eighty-five (85) percent of

the sentence imposed (Without countlng tlme not -

actually served. such as a admlnlstratlve or statutory

incentives for good behav1or )

This statute is unambzguous and mandates that when an inmate
is sentenced, the statutory language and terms automatically take
effect and are applied to the sentence as pronounced during the
sentencing proceeding, and at no -other time, including later
earned administrative or statutory incentives such‘as credits for
good behavior, employment or earned-work credits. Howiett Ve
Rose, 496 U.S. 356, 110 S.Ct. 2430, 110 L.ED.2d8 332 (1990)

In Howlett, the court held: .

"Federal law is enforceable-in state courts ... because
the Constitution and laws péssed pursuant to it are as
much laws passed by the state 1legislature. The

Supremacy Clause makes those laws the supreme law of

the land, 'and charges state courts with a coordinate
responsibility to enforce that law according to their
regular modes of procedure."”
Here, the SCDC erred in its interpretation of both federal and
state law, including 34 U.S. Code, sec. § 12104(A)(i), and state
law § 24-13-150(A), and Applicant's sentence max-out date as
calculated 85% percent with pre-calculated statutory credits, as

10
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here, violates these well-settled legislative enactments, as well

‘as the Constitutions of the United States. and of South Carolina.

Thus, the Depattment of Corrections's interpretation of
Applicant's sentence, is pre-empted by federal law, inasmuch, as
the state law pertaining to this issue is an adoption of its
federal origin, as stated above.

The ultimate touchstone of a pre-emption analysis is the
intent of Congress. City of Charleston:; S.C. v. A Fisherman's
Best Friend, Inc., 310 F.3d 155 (4th Cir. 2002) ; Malone v. White
Motor Corp., 1435 U.S. 497, 504, 98. S.ct. 1185, 55 L.Ed.2d 443
(1978)

Cne of the most familiar recitals is thaﬁ federal and state
law conflict when the state law stands as  an obstacle to the

accomplishment of the full purpose and objectives of federal law.

Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 248, 104 S.Ct. 615,

78 L.Ed.2d 443 (1984)

Here, the SCDC's failure to apply the correct interpretation
to the mandatory provisions of law, and the purpose and policy of
the legislative bodies in this matter, means that Respondents
have received federal funding and failed to actually implement a
qualifying Truth-In-Sentencing law. This is a clear attempt to
evade, and circumvent the legal force and effect of those laws,
where Congress in express terms has declared its intent to
calculate an inmate's sentence to 85% percent automatically at
the point sentence is imposed, and not later upon application of
administrative or statutory incentives.

The administration of state law 1is pre-empted by the
Supremacy Clause, where as here, the interpretations and
applications performed by Respondents actually conflicts with
federal "law. Applicant points to the dual protections against
arbitrariness and compact-breaking under Section 42 U.S. Code, §
13704(2)(2) to comply with statutorily mandated grant conditions.

These consequences disadvantage the Applicant by 1illegally

11
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lengthing his sentence, outside of a judicial proceeding, and
without the concurrence of the sentencing Jjudge, and more
importantly, without the consent of the South Carolina General
Assembly. noerongressional approval.

The SCDC has voluntarily acted with willful breach of its
affirmative statutory duty. in blatant disregard of clearly
established federal and state law. This implicates Applicant's
Constitutional right to due process. and infringes his liberty
interest. see Tant v. SCDC, supra.

A willful act is one done voluntarily and intentionally with
the specific intent to fail to do something the law requires to
“be done. Id. quoting Spartanburg City Department of Soc. Serv. v.
Padgett, 296 S.C. 79, 82-83, 370 S.E.2d 872, 874 (1988)(Per
Curiam)

The record before this court discloses that the Applicant
submitted Reqguests for Admission to the Respondents, on or about
October 24, 2024; and that the Respondents have failed to respond
to said request for admissions within the time limits specified
by Rule 36, SCRCP. Thus, the matters set forth in those discovery

requests for admission, Reqguest No.l and Request No.3, are deemed

to be conclusively established. (emphasis supplied)

.Moreoveri as the Respondents have failed to file a timely
responsive pieading after service o0f the application for
post-conviction relief, the allegations of the application are to
be taken as true, and further conclusively established, pursuant
to Rule 8(d)., SCRCP.

4) The Respondents' own party admisssions militate against any
ruling in favor of the State and the South Carolina Department
of Corrections.

A court abuses its discretion where it fails to consider all
the factors necessary to a particular decision. .
Ex parte DeBordien Colony Commun. Ass'n, Inc. V. Republic Parking
Sys-+ Inc., 421 s.C. 553, 560-61, 808 S.E.2d 626, 629 (Ct.Aapp.

12
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2017)

The core of the SCDC's decision is based upon a procedure
which is in direct «conflict with federal and state law,
specfically under the Due Process Clauses of the United States
Constitution and its counterpart under the state Constitution.

A due process violation occurs when there is inconsistency
in the core theory feeding the Agency decision-making. Fulk v.
U.S., 875 F.Supp.2d 535 (4th Cir.2010)

Under all relevant rules, the party admissions attributable
to Respondents should fairly well resolve this case in favor of
the Applicant. Lucas v. PBurnley, 879 F.2d 240, 1242 (4th Cir.
1989); Minter v. Wells Fargo Bank, N.A., 762 F.3d 339, 347 (4th
Cir.'2014) In as much as the Respondents have failed to timely
respond or object to Applicaﬁtfs request for admissions, and the
faét that Respondents have wholly failed. to file a responsive
pleading in  the entire’ matter, constitutes default. The
Respondents' failure to make an appearance renders Applicant's

claims uncontrovered and un-refuted. A judicial admission is one

that is conclusive in the case, such as formal concessions that
are binding upon the party making them. Minter v. Wells Fargo
Bank, N.A., 762 F.3d 339, 347 (4th Cir. 2014)

5) Applicant is entitled to post-sentence accrual of
administrative and/or statutory credits.
The .Constitutional imperative established by the General
Assembly is distinctly drawn in the law of this state. .
Section § 24-13-210 S.C. Code, Ann. provides:
"A) An inmaﬁe conviéted on an offense against this
sﬁate, except a no parcle offense as defined in Secticn
24-13-100 ... is entitled to a deduction from the term
of his sentence beginning with the day on which the

service of his sentence commences to run, computed at

the rate of twenty days for each month served.

B) An inmate convicted of a no parole offense against
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this state .... is ‘entitled to a deduction from the
term of his sentence beginning with the day on which
the service of his sentence commences to run, computed

at the rate of three days for each month served.”

(emphasis provided)

Additionally, South Carclina Code, Section : 24-13-230,
provides for productive duty assignment or participation,
technical, or vocatiocnal traininy program credits:

"The Director of the Department of Corrections may
allow an inmate sentenced to the custody of the
department serving a sentence for a no parole offense

.+. a reduction from the term of his sentence of six

days for every month he is employed or enrolled ... A

maximum annual credit for ~both work credit and.
education credit is to sevehty~two days."

Morever, 1t has been recognized in South Carolina., that:
"That credits for good behavior are available
throughout the entire cumulative period of
incarceration.”

BPusby v. Moore, ___ S.C. __ , 498 S.E.2d 883 (1998) And further,
such credits accrue to both no-parole and parole eligible
coffenders: '
"Contrary to Scott's argumeﬁt, § 24-13-210 does not
apply only to offenders who had at a miniumum served
eighty~five percent "0f their sentences. Instead, the
section applies to any no parole offender who
statutorily maxes out his sentence with the benefit of
good conduct credits."
State v. EScott, 351 s.C. 584, _ S.E.2d ____ (2002); See also
Bolin v. SCDC, __ S.C.__ , 781 S.E.2d4 914, 218 (2016)(same)
The former Chief Justice Jean Toal, writing for the court
held:
"Clearly an inmate does not acquire an interest in
sentence related credits until he or she earns them. As
noted in Sections § 24-13-210 and 24-13-230, hese




credits axre 'NOT AUTOMATICALLY" given to an inmate.
Instead, an award of:geedwtime credits at the end of
‘each month' is .comtingent : upon-an-inmate faithﬁully

' obsexvxng all disciplinary rules.- durln? that month-
soward v. SCBC, 39% S.C. 618, 733 .S.8.2d 211 (2012)

The ©nited States Supreme. cour&".tecentlyitreuaffirmed the

holding of Wolff v. Mchonnell, thats::

"There is @ IFiberty interest: in avoiding. w;thdzawal of -

state-created system.of gaodvtlme credits."”
¥ilkerson v. Austin, 545.¥.S. 209, .221, 125 S.Ct. 1384, 162
L.Bd.24 174 (2005) ‘citing. Wolff at 556~558,. 94 ‘S.Ct. 2863, 41
L.Bd.2d at 951-52. - L ’

Thus., under this  state-created. system of goed conduct

credits and work: czeﬁatso the”,caartl.sh@ulﬁhAfind:vthat these

statutory provisions- create ‘a- legitimate»' and® reasonable
expectation of said credits. By contrast, after. enacting these
provisions, the- General Assembly- cleaply . treated these ' two
statutory provisions as 'speﬁiﬁicélkyadistin@t°;

For examplé, the: legislature - ‘specifically’' limited the
amount of credits a¢n@59arél@:@ﬁﬁ&nder“é@uld‘re@@iveaeach month,
while in comparison -£o:credits non-violent parcle offenders are
permitted to Eeceiveaeécm-month. The distimction is more than
semantic, but is based on.the principle that .the constitution
protects individugls " from -~intentionalfﬂfstatéfngction that
interferes with liberty interests. whether under:a due process,
ex post facte clauses or -equal ptotection of “laws analys;s, from
arbltrary governmental encroachments..

The Al-Shabazz court found there was an. ezpectation to:this:
statutorily mandated procedure. ‘that, when sentence credit claims .

involve an allegation that cause an inmate's sentence to be
lenghtened beyond that ezpiration of his .lawful) Sentence, the

claim is appropriately ' raised. : in ..a. post-cofnviction .relief

- proceeding under Section §. 11ﬁ27;20kA115)a *SaC.~.Codé Ann. See

Al-Shabazz, 338 85.C. at 368, 527 S.E.2d at 749 (emphasis
provided)

The SCRC's encroachments as. set fcrth hete;n, unlawfully and



unconstitutionally impinge upon 2pplicant's liberty interests.
Accordingly., 'andAAin-wsupportt.hereof@x the  Epplicant has

attached as demonstrative evidence, a Time and Credits Chart™ to

aid the court in its analysis of the issues.

| CONCLUSION o |
MEEREFORE, havﬁng‘setfﬁofthuthe pte@eding'matters, under the
uncontroverted and un-refuted-facts, this: Court .should render a

decision making the féilowing”fin&ingSHQf”fact'énahconclusions of
law, and requiring correction of Applicant's ‘'sentence, ruling
thats

1. The interpretation .rand-~;appli¢atﬁonf};oﬁ;' pre—-calculated

administrative or. statutdry‘.credits, applied to Applicaht's

sentence subsegquent to . imposition of: the actual sentence

constitutes a violation of. due- process, egqual protection of
laws, as well ‘as. an ex postufactorviolaticng'uﬂder both the
Constitution of the United States and of the State of South
Carolina: and

2. The interpretation” .- and  application = o©f  pre-calculated

administrative or statutory. credits, applied to Applicant’s
sentence subsequent. to -imposition  of ' the actual sentence
constitutes a violationuof.éue.processL'equak.prot@ction.@f
1§WSJ as well as an ex."post facto violation, under both the
Constitution of the United States .and of the State of South
Carolina; and further have ‘the operative: effect of unlawfully
lengthening the sent@nceAactually'impésed by the sentencing
court: and ' :

3. The interpretation . and - application . of ¥ pre-calculated

administrative or statutory credits, applied to Applicant’s
sentence. subseguent to imposition of the  actual sentence
constitutes a violation-of due process, equal protection of
laws, as weil as an. ex post facto violation, under both the
Constitution of the United States and of the State of South
Carolina; and laws in direct conflict with-federal and state

1ec(



law and the legislative intent of Congress and the General

Assembly's enactments; " and - therefore, is pre-empted, as a
matter of law, by the Supremacy Clauée.of.thezﬂnited States
Constitution, art. VI., clause 2; and '

That due to Respondents® failure to enter an appearance, and
to otherwise file a responsive.pleading in: the matter, and the

complete failure  to respond“«to or -object +to -‘Applicant's"

requests for admissions, renders: the Respondents wholly in
default, and the facts set: forth in the eapplicatior for
post-conviction relief and the requests for .admission are, as
a matter of' law, deemed - admitteds and ~ conclusively
established; entitling - Applicant.  to- -entry of . default
judgement . Finallyw:unéareﬁhesew@ircumstances and facts, the
Applicant has more than satisfied his burden of proof £far and
beyond a mere preponderance of.  .the evidence, within ‘the
meaning of the applicable sﬁandard.of'prcof in eivil matters:
and - ' '

That the post-conviction .relief 'application is . neither
untimelya nor suceessive, and that the Respondents have wholly

wvaived all affirmative-defemsgsw including “the privilege to
make a recommendation regarding the ~appointment of counsel:
and thus, because genuine <issues 'of material fact exist,
counsel for Applicant should be appointed, and an evidentiary

hearing convened ‘to resolve these material issues of fact,

vhich include but are not limited to.the following:

(a) whether the SCDC employed and applied an erroneous
interprétation of federal and/ot state law; and

(b) whether the SCBC .illegally and improperly applied
Pre-Calculated administrative or = statutory credits

posterior to actual imposition of sentence by the trial
court, which had the effect of actwally lenghtening the
incarceration period; beyond the'lawful expiration date
of Applicant's sentence; and 7

(¢) whether the erroneous ‘interpretation of law and

application of said pre-calculated credits vas -

objectively unreasonable and/or involved promotion of

any legitimate penological interest: and

161



(d) whether SCWC properly welghed competlng 1nterests

1nvolved in the matter.

: Respectfully.Submitted.

»Date: @C{Obf/’gbzog’; , o '. »

Fairfax, South Carolina. oo o Kev1n Narbin
' ' : | Applicant.. Pro Se
AIlendale Correction Institution

1057 Revolutionary Trail

Fairfax, SC 23827
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Good-Behavior, § 24-13-210(B)

TIME AND CREDITS CHART

163

3 déys per month/36 days per year

Work and Bducation, § 24-13-230(B) = 6 days per month/72 days per year

To;al Credits =

Physical

Time Served
year
years
years
years
years
years
years

years

W ® N 00w

years

10 years

® Days per month = 108 days per year

CALCULATION EXAMPLE FOR TEN YEARS:

N DN e

Credits

108 days

216 days-

324 days.
year, 67 days
-year, 175 days
year, 283 days
.years, 26 days
yeas, 134 days
- years, 242 days
years, 350 days

Total Time Serv
1 year, 108 da

1l year, 216 da

2 years, 324 da
5 years, 67 da

© years, 175 day
7 years., 283 da
9 years, 26 da
ilO years, 134 da
11 years, 242 day
12 years, 350 da
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STATE OF SOUTH CAROLINA ) . . IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) ,, ' _
' | o L) - Civ: Act.No.: 2024-CP-23-03549%
Kevin Harbin, ) |
A
Applicant, ) N
- S
) . -
_— e 'REQUEST FOR’ ENTRY
) - OF BEFAULT
 State of South Carolina and )
South Carolina Bepartment ).
of Corrections, )
~ Respondents.’ ) P
. ) . ‘ | ‘. \\\
AFFADAYIT
- ! I . H
To the Clerk of Court: AN i,/’ /

.~ Comes Now, -the Applicantfin‘the/aﬁoveGStyled'matter[ by and
through pro se. and hereby requests the Clerk of Court to make
entry of default on the record as against the Respondents in the
instant action, pursuant to Rule 55(a), South. Cardlina Rules of
Civil Procedure. The grounds shall include the following:

1. That, on{Zé_qugwgpg§A the Applicant filed with this Court,
Applicatidn for Post-Conviction Relief. The Clerk of Court for
Greenville County did subsequently deliver and serve the same
upon the. South Carolina Attorney General. Pursuant to Rule 4,
SCRCP, the Attorney General is the -proper agent for service

-upon-the State and. any of its agencies; and -

2. That. more than ninety (80) days has elapsed since the date of

- service upon ths Respendents: and e o

3. That, despite having been properly served with a true copy of

~ the application for’ post-conviction relief, the Respondents
have each failed to plead or otherwise defend as provided by
the.South Carolina Rules of Civil Procedure, and that this is

- mdde to appear as the fact of the matter, as provided by Rule

/55 (a SCRCGP, .which states ‘that: ’
’ X "When a-party against whom a judgment for affirmative
y relief - is' sought has . failed ¢to plead or otherwise

[

PSR,

A “i‘l:;,_;.;\ - . ) . R .
AN “\X“ff defend ... and that fact is made to appear by affidavit
~. or otherwise,. the clerk shall enter his default upon

N

. _th€ calendar (file book).

L)

Kevird Hakbin

é;,That,'theaab0ve,is true, accurate, and COrréét.}(/ ;-JA% :
R , ' R ‘ LA/ vm %4/\-//

" Sworn To and Subscribed
.Before’“e4?,is 207" e i -
DAy of LCIOOCL . 2025. { - ANGELA D. ROWE
ﬁ"uﬁ&zc A6 FNouR /- _ - Not'a/r\y Public - State of South Carolina
Nd&éry'Public*fqr'South Carolina 4 My Commission Expires @
Commission Expires: ' - §_. December 11, 2030
Jdfors nhorr 10 RIS TR ‘ j

......
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON ‘PLEAS -
COUNTY OF GREENVILLE ) s |
' ) Civ. Act.No.: 2024-CP-23-0354%

S.AUD

BHIBZ 1D0G7.

Kevin Harbin,

Appliéant,’

MOTION FOR APPOINTMENT
OF COUNSEL

®
#

5 _lgg Q03 MUHSTY

State of South Carolina and
South Carolina Pepartment

of Corrections:

‘Respondents.

) .
Comes  Now., '~ Kevin  Harbin, the Applicant in  the
above-captioned matter, by and through Pro se, who hereby moves
for the appointment of  counsel "to represent him in this -
- post-conviction - rollef matter. The grounds for this motion shall
be: :
1. That the Attorne{ General has walved the pr1v1l°ge to make a
- recommendation regarding the. appointment of counsel  to
represent the Applicant  in the lnstant matter, by failing to
affirmatively plead the same in a _.responsive pleading; and
2. That, the Attorney Ceneral, has ;alled to.answer or otherwise
~enter and -appearance or defend in the. case, despite having
been served a true-copy of the application for post-conviction
crelief, by the” Clerk of Court for Greenville Count, South
Carolina; and thé Respondents are in default; and N
3. That, the application for post-conviction relief is neither,” \\
\ ‘untimely, nor successive and: the claims raised therein are AT
.uncontroverted and un-refuted; and thus are deemed | j
-conclusively established as a matter_ of law: and _\ - V/
“That because the Respondnnts have failéd "to  enter 'ah\_ !
' appearance, Rule 55, SCRCP, still requires the Applicant to \
- present - the case and satisfy the burden of proof by a
preponderance of the evidence; and there are.material issues
of fact which exist in the matter;. and . e
THEE the Iollow1ng materlal“lssues of fact ex1st in the case,
~and therefore counsel should be .appointed, and an evidentiary
“hearing should be convened, as contemplated by. these rules: /‘>“§'
(a) Whether the SCDC erroneously applied to .Applicant' a’ .0
sentence Pre-Calculated admlnlstratlve or statutory credits: K; ,
which illegally lenghtened . his sentence beyond His lawful -
expiration date, and _ -
(b) Whether the erroneous interpretation of fedéral and

e
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state law by the SCDC was objectively reascnable and/or
involved promotion of any legitimate penological interest:
and

(c) Whether the SCDC properly weighed competing interests
involved in the matter.

Respectfully, Subfitted

Date: Oe{oth°2A202Y'

Fairfax, South’Carolina. : Kevin Harbin
Applicant, Pro Se

2&llendale Correction Institution

1057 Revolutionary Trail

Fairfax, SC 29827




Kevin Harbin, § 303214 .
Allendale Correction Institution
1057 Revolutionary Trail
Fairfax, SC 29827

Jay Gresham

Greenville County

Clerk of Court

305 East North Street

Greenville, SC
29601-2121

Date: Ot‘{‘obf/‘ ngoﬁb

—

Re: Enclosures for Filing Purposes
Kevin Harbin v. State of South Carolina and SCDC
Civ. Act. No.: 2024-CP-23-03549

Dear Mr. Gresham:
Please find enclosed for filing purposes the following, on
behalf of the Applicant, Kevin Harbin, in the ahove-sty led

matter:

1. To Clerk of Court: Request for Entry of Default and Affidavit;
and

2. Motion for Appointment of Counsel; and

3. Post-Conviction Relief Trial Brief On Behalf of the Applicant,
with attached "Time and Credits Chart".

Please file with the record, and I respectfully request be

returned to me a clocked—-in/stamped file cousy of each of the
. ., Iy &2

foregoing. as extra-copies of each is enclosed.

Kindest Regards ' /%/ Z/ £ ]

Kevin Harbin

Applicant
KH/
.Enclosures

cc: file

95 D D0D HEHS

D AU

34
20 54
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FORM 5
STATE OF SOUTH CAROLINA )
P ) IN THE COURT OF COMMON PLEAS
County of ‘lﬂfff\f\f‘ ”f )
Wevin Hacbin #303314 )
evinl Harbind ™ 303314 ) .
Full name and prison number (if any) of Applicant ) 2024'CP"23" 0 55 L}Cr
)
V. )
) APPLICATION FOR
)
State of South Carolina/ ) POST-CONVICTION RELIEF
Seukh Cevolinit ;
De?q(‘{’mCN{’ O(: )

Cocceckion

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

[f the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

l. Place of detention ¢

De pﬁ rJ[m eat O“lc Qm’ffc%ibn \

Name and location of Court which imposed sentence 2rof Y

Zz [ 4
; : /
(\Jem erq/ 565)1445 Couff
3. Name(s) of co-defendant(s) (if any) MoN €
4, The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

@ Koo~ 5S-23- oo@&‘{ P il ge/rua/(\ma/ucffrﬁc/
(b))  RQoocY= -GS -23~ 00@(23) S ro/y Arm Rob/ /un/z/
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© 2609~ G9-"23-000122 Kioﬂﬁa{ﬁ/ﬂ/‘ﬂ/o/

The date upon which sentence was imposed and the terms ofée sentence:
(a) Sepjrtmhcr S?M 20Q5~

(b) 20 l/r’w’S QonCu« rent

© Lty /’)4:/1(\ vE Derc&nf Sedtences XS, S
Check whether 2 finding of guilty was made:

(a) after a plea of guilty
(b) after a plea of not guilty \/

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?

€S

If you answered “yes” to (7), list:

(a)  the name of each Court to which you appealed: .

i $.G Coudtof APOCL\[ 31((’("’ Aﬁﬁea‘
i Post Convickion Relicf @.( R)Z 8. Suprenme Caurt Petiten
iii. 1%/ Wt 0{’ (Leﬁlmrqm r& C{a[ ﬂnbrm /‘ofﬁq(

1

—

(b)  the result ip each such Cqurt to wh1c you appealed: . g 3
L. Coart O‘Eﬁm{zak Lismissed the cppec 22/20 "J dye M//F/\

ii. or’/\mj{ ff’llC’T cLSrncSS PeLs R, n3.C. ’ ’uofe'n € Lu.ff Jt’mc’J Dc"f fm/b
i Bderal Haheqs (upes wes Jech on/ // 7/ i/

(c) the date of each such result:

L Jen 22 Jgaoh /\uqqd 71Lh 9()071 Jnmuqn/o?o?‘“(, 20094

i Januar <,/ 527, Q()H / - g

iii.

(d) - if known; citations of any written opinion or orders entered pursuant to such_
results:

i.

iL.

ii.

If you answered “no” to (7), state your reasons for not so appealing:

(a)

(b)

o



10.

1.

12.

13.

(c)
State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully: AcUanMa( PC(CI & G/QF\A'\ MLLL’ Al\lswu S
@Nen- Compliance with 42U-3 L ASIITOHAIRNS s,

wiLNCorrect adm 1N15+(w(’t0Af oF S+u+u*o- ! law/ §=les~lb O@\
@ Noaj- comolmme_ with stefukecy/|an/g Q‘-{-Rvmnﬂnm 24-13-330(B)

State conmsel.y and in the same order the, facts whic support each of the grounds set out

Prior to this application have you filed with respect to this conviction:

(a) any petition in a State Court under South Carolina Law? '. )

(b) any petition in State or Federal Courts for habeas corpus or post-convictions
relief? 7:7

(c) any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? M G

(d) any other petitions, motions or applications in this or any other Court?
If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the spemﬁc nature thereof:

i L\DO mtalum For Formszc Df\(lq T&ﬁnqﬁerﬂmlredéa?o#/
ii. wad\/ OF G)'ﬁft\/!/{”e Ir\l THE- CouML CJF/(!7 el\[f/C(,/
S(SSM/)J i EJL R

—

iii.

iv.

(b) the name and location of the Court in which each was filed:

. County of Greenville In THE Geowt of &&\/é/@j
i, %eSSfo//LS

iii. \-'ec tia (UL{/]US "*‘Uf pﬁbﬂ{] @recmu{\ ¢ COCUU{'}/

iv.

[S]
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,1(:3,@%45;5"@‘@ b in (10) 8" ContbiNuation $rom Peg
) Agphcant’s ke iyttt st denied ot deriecs o ol
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14.

15.

(c)

(d)
L.

il.

iii.

iv.

(e)

i

iL.

iil.

iv.

180

the disposition thereof:

Dend 1(;6Q t/ WﬁHCﬂ Dr&c(’

the date of each such disposition:

Mawch 3s, 202l

if known, citations of any written opinions or orders entered pursuant to each such

disposition:

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

ND

If you answered “yes” to (14) identify:

(2)

i SR

ii.

1ii.

(b)

il.

iii.

which grounds have been presented:

the proceedings in which each ground was raised:

Revised 3/2003
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tf any ground set forth in (10) has not previously been presented to any Ceurt, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:D]& not k:\lowj H\q‘k 35% was « ﬁaﬁ{ofylauu

(@ AY-[3- l5£fﬁlH’\a+ der mﬁfwm the Truth-iw - -Senteneing {AW.

®  Did aot Kalero thet Prere was a o‘h‘\u&of\/ law XCOféuoc Lteadacter

(c) \l\fovkmc\ Ec]u(a‘ﬁ»ﬂ L(f&dSﬂlq'—ls QIOM)g gf[ -13 Q,?QQ(H]‘;MN"\ ! Eﬁlv{ugn()cli{.

Were you represented by an attorney at any time during the course of:

(a) your arraignment and plea?

(b)  yourtrial, if any? _ Y€ S
(c)  your sentencing? ‘Y{ J

(d) your appeal, ifyany, from the judgment of conviction or the imposition of

sentence? " (f )

(e) preparation, presentation or consideration of any petitions, motions or
applicvions with respect to this conviction, which you filed?

If you answered “yes” to one or more parts of (17), list:

(a) the name and address of each attorney who represented you:

. Canling HoclbecKk

{p\o&’\ﬁ\/ We R 1(‘16\/
k/AJerEH Hu L(/C/MS

- Susawid Ru;)

(b) the pro\ceedmgs at which each such attomey represented you:
and S@vf\f/l(,x g s
]

—
—

iil.

—
—

ii.

Tost Conui(fim?_a l'c’i[;f
Appll'cmLi@N For Focensie DA 7;}7%'&-‘\90)

——
—

iil.

Revised 3/2003
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19. State clearly the relief you seek in filing this application:

Re\eu&c «E»{am %wi}\ C@veliqu Beloa/fmm/{’ OE‘C
QO{{{LJ(ZOV\é th&&\am qo’(\(\h’\)}) eT&ﬁi

20. Are you now under sentence from any other court that you have not challenged?
1O
STATE OF SOUTH CAROLINA )
. ) ) VERIFICATION
County of_foCbUV!’_e )

I KPUI. n )'] ﬁ())”’\/ , being duly sworn

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. ' .
Yo Hadron

7
SWORN to and subscribed before me this ; d/
it I
d Of d A ﬂe/ ) Z'OZ -

ﬂﬁ&v QMQJ » (LS)

Notary Public

ANGELA D.ROWE F
¢ Notary Public - State of South Carolina ¥
My Commission Expires y

December 11, 2030

My Commission Expires: L«f,ﬂﬂz&?/fr{ @Vl ///; 2030

Revised 3/2003



APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, Kﬁ\/; N Hﬂ”}sf/\/ - , hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my
application I declare under penalty of perjury that the following facts are true:

Q9] [ am the applicant in this action and [ believe I am entitled to redress.

2) Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof.
)
/%ﬂnm /%M;CM

Applicant

SWORN or afﬁrmegt_o and subscribed before me this

/i(d X - A . i ?
day of U , " GELA D.RO B
jﬂ(/? y %ﬂ ~ M Notaf‘y‘gublic-State of SEouth_Carohna ;
' My Commission EXpires:

ﬂ}’_/c\ ,Vo)ary Publfiz"Q/ - December 11, ’mﬁu k

My Commission Expires: /}/@C‘O/ﬂq éz,m yis, 2030 .

Revised 3/2003
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Office of the Clerk of Court

Greenville, South Carolina
Brice Garrett
Clerk of Court

Circuit Court Division

Greenville County Courthouse

305 East North Street

Greenville, South Carolina 29601
(864) 467-8551 FAX (864) 467-8540

JUNE 10, 2024

KEVIN HARBIN 303214

ALLENDALE CORRECTIONAL INSTITUTE
P OBOX 1151

FAIRFAX SC 29827

KEVIN HARBIN

ENCLOSED YOU WILL FIND A COPY OF YOUR POST CONVICTION RELIEF APPLICATION.
YOUR CIVIL CASE NUMBER IS 2024CP2303549.

A COPY OF YOUR PCR HAS BEEN FORWARDED TO THE ATTORNEY GENERAL’S OFFICE.

ONCE IT IS DETERMINED THAT A HEARING SHALL BE SCHEDULED, THE PROCESS
FOR ATTORNEY ASSIGNMENT WILL BEGIN. THIS MAY TAKE SEVERAL MONTHS.

WE ONLY FILE THE PCR APPLICATIONS. WE DO NOT SET COURT DATES NOR ARE WE
ABLE TO ANSWER QUESTIONS CONCERNING YOUR CASE.

THANK YOU.
CLERK’S OFFICE




Front ¥ BalKside

343

STATE OF SOUTH CAROLINA ) INDICTMENT FOR

) CRIMINAL SEXUAL CONDUCT FIRST DEGREE
COUNTY OF GREENVILLE )
At a Court of General Sessions, convened on August 23, 2005 the Grand Jurors of Greenville

County present upon their oath:

That KEVIN LAMAR HARBIN did in Greenville County, on or about the 12th day of May, 2004, engage in
sexual battery, with Megan E. George, and used aggravated force to accomplish this sexual battery and/or the
victim submitted to sexual battery committed by KEVIN LAMAR HARBIN, under circumstances where the
victimn is also viciim of forcible confinement, and/or kidnapping, and/or robbery. This is in violation of South

Carolina Code of Laws Section 16-3-652 of the South Carolina Code of Laws (1976) as amended.

Against the peace and dignity of the State, and contrary to the s
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ST§4E OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville ; INDICTMENT/CASE#:
STATE Vs, ) 2004GS2306122
Kevin Harbin o) A/WH: 1340767

AKA: )  Date of Offcnse:  05-12-2004

‘ 7 S.C.Code & : 16-03-0910
Race: B Sex: M Age: 31 ) * _
pop. N s N ) CDR Code#: 0095 |
Address: NS TREET ) [0 CASE RESTORED

WESTMINSTER, SC 29693 ) SENTENCE

DL#: 999999999 SID#: ) (1 PLEA [J TRIAL

In disposition of the said indictment comes now the Defendant who was Ll CONVICTED OF or O PLEADS
TO: Kidnavping / Kidnavoing

in violation of § 16-03-0910 of the S.C. Code of Laws, bearing CDR Code # 0095
[ NON-VIOLENT X VIOLENT [ SERIOUS ) MOSTSERIOUS [ 17-25-45
The chargeis: [ As Indicted, [ Lesser Included Offense, [] Defendant Waives Prescntment to Grand Jury.

The plea is: [ Without Negotiations or Recominendation,  [J Negotiated Sentence, [J Recommendation by the State.
ATTEST:

Solicitor: Dcfendant Attomney for Defendant

WHEREFORE, the Defendant is commited to the 4 State Department of Corrections, ] County Detention Center,
for a determinate term of _ 3¢ énys/molxlhr Ounderthe Youthful Offender Act not to exceed years
and/or to pay a fine of § ' ; provided that upon the service of days/months/years and/qr payment
of $ ; plus costs and assessments as applicable*; the balance is suspended with probation for

months/years and subjectto South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

[J CONCURRENT or [J CONSECUTIVE to sentence on:

[ The Defendant is to be given credit for time served pursuant to S.C. Code € 24-13-40 to be calculated and apphed )
by the State Department of Corrections. o

SPECIAL CONDITTONS:

(J RESTITUTION: [JHecard, [J Waived, [ Ordered PTUP
Total: $ plus 20% fee: § days/hours Public Service Employment
Payment Terms: ' Obtain GED

U] sct by SCDPPPS Attend Voc. Rehab. or Job Corp.

May scrve W/E begining

ReFlplcnt: Substance Abuse Counscling
*Fine: $ Random Drug/Alechol testing
€ 14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/menthly
§ M-1211(A)1) (Conv Swrcharge  $100 § | o0 pmts. of § beginning
§ 14-1-211(A)2) {DUI Surcharg s100 § $ paid to Public Defender Fund
§ 56-5-2995 (DUI Assessment) 512§ Other:
§ 35.13 (Public Def/Prob) $500 $ Ve
§ 73.3, 1B TP (Law Enforce. Funding ~ $25 § <N
8 33,7, 1B TP (Drug Court Surchargey 5100 § - '
§ 50-21-114(BUI Breath Test Fee) $50 U Appointed PD or appointed other counscl, € 35.13 TP
§ 56-5-2942(J) (Vehicle Assessment  $40/ea $ Requires $500 be paid to Cletk durmg probation.
3% to County (if paid in installments $
g

PRESIDING JUDGE /}é / /‘Q /ZSéé _

TOTAL
@ Q é ul o & Judge Code:
(

Clerk of Court/ Deputy Clerk Sentence Datc:

Court Reporter: 5@»&%__\

SCCAS217 (7/2003)
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- STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS‘SA"5

COUNTY OF Greenville ; INDICTMENT/CASE#:
STATE VS, ) 2004GS2306123

Kevin Harbin ) A/W#. 1340766
AKA: ) Datc of Offense;  05-12-2004
Race: B Sex: M Age: 3] ) S.C.Code § : 16-11-0325
DOB: # ) CDR Code #: 0137
Address: STREET ) ] CASE RESTORED

WESTMINSTER. SC 29693 ) SENTENCE

DL# 9999999999 SID#; ) J PLEA [J TRIAL

In disposition of the said indictment comes now the Defendant who was L] CONVICTED OF or [ PLEADS
TO: Robberv / Common law robberv. strong arm

in viclation of § 16-11-0325 of the §.C. Cade of Laws, bearing CDR Code # (137
J2f NON-VIOLENT [J VIOLENT [ SERIOUS [ MOST SERIOUS [ 17-2545
The charge is: [0 As Indicted, L] Lesser Included Offense, L] Defendant Waives Presentment to Grand Jury.

The plea is: {1 Without Negotiations or Recommendation, [ Negotiated Sentence, [] Recommendation by the State.
ATTEST,

Solicitor: Defendant Attorney for Defendant .
WHEREFORE, the Defendant is comunited to the \ State Department of Carrections, [[| County Detention Center,

for a determinate term of LS/ days/months)

&t [Junder the Youthful Offender Act not 10 exceed YCArs
and/or to pay a fine of § ; provided that upon the service of days/months/years and/or payment
of $ ; plus costs and assessments as applicable*; the balance is suspended with probation  for

months/ycars and subject to South Carolina Department of Probation, Parole and Pardon Se¢rvices standard conditions of

probation, which are incorporated by reference.

[J CONCURRENT or [ CONSECUTIVE to sentence on:
[J The Defendant is to be given credit for time served pursuant to S.C. Code & 24-13-40 to be calculated and applicd
by the State Department of Corrections.

SPECIAL CONDITIONS:
I RESTITUTION: [ jHeard, [ Waived, [] Ordered PTUP
Total: § plus 20% fee: § days/hours Public Service Employment
Payment Terms: Obtain GED
{0 set by SCDPPPS Attend Voc. Rehab. or Job Corp.
o May serve W/E begining |

*Refzxplent: $ Substance Abuse Counseling

Fine: Random Drug/Alcohol testing | |
€ 14-1-206 (Assessments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A) 1) (Conv Surcharge $100  $, 1> pmts. of § beginning

" § 14-1-211(A)2) (DUL Surcharg $100 § $ paid to Public Defender Fund
£ 56-5-2995 (DUI Assessiment) $12 % Other:
§ 35.13 (Public Def/Prob) $500 %
€ 73.3, 1B TP (Law Enforcc. Funding $25 § = K
§ 337, 1B TP (Drug Court Surcharge) $100 § ) ) )
§ 50-21-114(BUI Breath Test Fee) $50 % DAppo.mted PD or apgomted other cc_)unsel, § 35.13 TP
§ 56-5-2942() (Vehicle Assessment  $40fca  $ Requires $300 be paid to Clerk during probatign.
3%1to County  (if paid in installments $ _ B
TOTAL p $ PRESIDING JUDGE
- Judge Code:
C G"“‘g Fk - \'5 - & ’QL"_—’ Sentence Date:
lerk of Court/ Deputy Clerk

Court Reporter: AL Y' .
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51%49 OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF Greenville ; INDICTMENT/CASE#:
STATE Vs, ) 2004GS2306124

Kevin Harbin ) A/WE, 1340768
AKA: y  Dateof Offense:  05-12-2004

: S.C.Code 8§ : 156-03-0652
Race: B Sex: M : 31 ) N
oop: I ss: ) ) CDRCode #0160
Address; N STREET ) [0 CASE RESTORED
WESTMINSTER. SC 29693 ) SENTENCE

DLA#: SID#: ) 0 PLEA [J TRIAL

In disposition of the said indictment comes now the Defendant who was - [J CONVICTED OF or [l PLEADS
TG: Scx / Criminal sexnal conduct - First deejye @

in violation of & 16-03-0652 - of the S.C. Code of Laws, bearing CDR Code # 0160 . ‘
(J NON-VIOLENT ﬂ VIOLENT [0 SERIOUS M MOST SERIOUS (] 17-25-45
The chargb is: [J AsIndicted, [J Lesser Included Offense, [} Defendant Waives Presentment to Grand Jury.

The plea is: [ Without Negotiations or Recommendation,  [J Negotiated Sentence, [] Recommendation by the State.
ATTEST;

Solicitor: Dcfendant Attomey for Defendant

WHEREFORE, the Defendant is commited to the Et State Department of Corrections, [ ] County Detention Center,
for a determinate term of _2 () _days/menths »r [Junder the Youthful Offender Act not to exceed years
and/or to pay a finc of $ ; provided that upon the service of days/months/vears and/or payment
of $ ; plus costs and assessments as applicable*; the balance is suspended with ~ probation for

months/vears and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. '

[0 CONCURRENT or [J CONSECUTIVE to scitence on:

[ The Defendant is to be given credit for time served pursuant to S.C. Code  E 24-13-40 to be calculated and applied

by the State Department of Corrections.

SPECIAL CONDITIONS:
[ RESTITUTION: [Heard, [ Waived, [] Ordered PTUP
Total: $ plus 20% fee: § days/hours Public Service Employment
Payment Terms: Obtain GED
[J set by SCDPPPS Attend Voc. Rehab. or Job Corp.
L May serve W/E begining
’I:{eplp‘lcnt: - $ Substance Abuse Counscling
Fing: Random Drug/Alcohol testing
§ 14-1-206 (Asscssments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
& 14-1-211(A)(1) (Conv Surcharge $100 § (OV pmts. of $ - beginning
g 14-1-211(A)(2) (DYI Surcharg $100 § $ paid to Public Defender Fund
§ 56-5-2995 (DUI Assessment) sz $ Other:
§ 35.13 (Public DeffProb) $500 $
& 73.3, IB TP (Law Enforce. Funding ~ $25 $ 4.X
€ 33.7, 1B TP (Drug Court Surcharge) $100 § ) .
& 50-21-114(BUI Breath Test Fee) $50 § DAppqmted PDor appomtcd other counsel, & 35,13 TP
§ 56-5-2942(]) (Vehicle Asscssment  $40/ea $ Requircs $500 be paid to Clerk during probation.
3% to County (if paid in installments $
TOTAL $ PRESIDING JUDGE % % .
( ! 2 Q é ULD, Judge Code: )
Clerk of cDuru%iaLut?CT&k Sentence Date: W 8’ A6
Court Reporter:

< SL_F

Erpnj( And Béﬂ(_{ SCCAR17 (712003)
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